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BULLETIN 17.02 

. STATEOF NEW JEHSEY 
Department of Law a.nd Public Safety 

DIVISON OF ALCOHOLIC BEVERAGE.CONTROL 
1100 Raymond Blvd.. Newark, N .J., 071_02 

December 7, 1966 
,. 

1.. APPELLATE DECISIONS - E.A .. V .. LIQUORS & BAR, INC. v.' PATERSON. 

E,. A.Vo LIQUORS & BAR, INC., 

Appellant, 

) 

) 

Vo ) 0Bo~tt~~oNs 
BOARD OF ALCOHOLIC BEVERAGE 

,CONTROL FOR THE CITY OF 
) AND ORDER 

PATERSON, ) 

Respondent. ) 

Goodman and Rothenberg, Esqs., by Sylvan G. Rothenberg, Esq. 
· Attorneys· for Appellanto 

Adolph A. Romei, Esq .. , by Marino Tedeschi, Esq. ·Attorney 
for Respondent. ·· 

BY 'rHE DIRECfl'OR: 

The Hearer ·has filed the following report herein: 

Hearer's Report 

Appellant E.A.V. LiQuors & Bar, Inc., holder of Plenary 
Retail Consumption License C-281 for premises 302 Market Street, 
Paters9n, was found guilty by respondent of violation of Rule 1 
of State Regulation No. 20 in that it sold &nd delivered alcoholic 
beverages at its licensed premises to a minor, age 19, and its 
license was suspended for a period of one hundred eighty days ef-
fective May 15, 1966. · 

It filed this appeal challenging the said conviction, and 
an order was entered on May 6, 1966 staying respondent's order of 
suspension until further order of the Director. 

In its petition of appeal appellant alleged that re~ 
spondent•s action was erroneous for reasons which may be summarized 
es· follows: 

(1) 

(2) 

(J) . 

Although respondent Board was advised that the 
attorney for the appellant was engaged else~here 
and would be delayed, respondent nevertheless 
proceeded to h~ar this matter at the appointed 
hour in the absence of counsel; 

Although the appellEnt's attorney appeared at 
the hearing before the completion of the testi­
mony, he was not advised of' the fact that the 
"proceedings that were transpiring involved the 
instant Appellant;" 

Since no one on behalf of appellant was present, 
the appellant vJas thus "denied c:in opportunity td' 
cross-examine the v.1itnesses or be heard on his 
own defense;" 
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· (4) Appellant was denied due process; 

(5) The verdict was against th~ weight of 
the evidence; 

(6) The penalty was excessiveo 

In its answer the respondent admitted the jurisdictional 
facts and specifically denied that: 

(1) Respondent was advised that the appellantVs 
·attorney -would be nslightly delayed" in his 
appearance that evening;. · 

(2) Respondent was aware that appellant Y s att.orney 
Mr., Gootlma.n, would be "slightly delayed in his 
appearance that evening and in fact, Sylvan 

.Rothenberg was listed as attorney for· appellant;" 

(3) The appellant nwas denied an ~pportilllity to 
cross-examine the witnesses or be heard on his 
own defense; tr: 

(4) The firidings:were against the weight of the 
evidence or that the penalty was excessive~ 

As part of its answer respondent filed foJ.l.r separate defenses, 
which may 'be briefly summarized as follows.: 

(i) 

(2) 

(3) 

(4) 

The action of the respondent Board was not arbi~ 
trary or capricious and was taken after witnesses 
were heard; 

No appearance was made on behalf of the appellant 
althoqgh proper notice was-served, and a letter 
was received by respondent from Mr. Sylvan · 
Rothenberg who nwas listed as attorney for appellant'!, 
entering a nnot guiltyn plea to the charges; · "'. 

Respondent decided the case after an impartial 
hearing upon the evidence;· 

The penalty wq.s not excessive under the circum­
stances in the case. 

This matter ·was heard de novo pursuant to Rule 6 of State 
Regulation No. 15, with full opportlinity for counsel to present testi­
mony under' .oath and. cross-examine witnesses. 

. The ·stenographic transcript of the hearing below was. sub-
mitted pursuant to.Rule 8 of State Regulation No. 15, and was supple­
ment·ed at this hearing by testimony of witnesses produced on behalf 
of both the appellant and the respondent Board& 

Before considering and. analyzin.g testimony with respect to the. 
substantive charge against the appellant it might be well to dispose of 
certain matters with respect to the proGeedings' below which were raised 
in the petition of appeal. The appellant alleges that, although the 
matter· was tried at the time and place set forth in the notice of charaes 
received by it, appellant was prejudiced by the fact that the respondent 
Board. ref.us_ed to._ <ie..l_~Y. the .. Pr9ceedings unttl the arrl val of appel-
lant'. s attorney. Appellant further al leg es th:1. t its attorney. Mr 
Robert Goodman, .is usually engaged in Union nm ttet·s in Newark' on • 
Wednesday evenings and had so adviqed the memb.erc of the cs -~ t 
Board On cev 1 i ~ J ~ re ponQen 

• •. ~J era occas ons prior.to the.date of this hearing of th,~t 
c~ fact. 
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Notwithstanding, however, the respondent proceeded to hear this 
matter at the appointed hour of g Perno in the absence of the appel­
lant or its attorney. Thus-the appellant· argues it was denied due 
nrocess .because it did not receive a fair opportunity to present 
witnesses and enter its defense thereto .. 

. While these matters are set forth in the petition of appeal, , 
there has been no testimoni~l proof offered at this de novo hearin~ 
in support of these allegations.. Neither witnesses for the appellant 
not. its counsel testified with respect thereto or to any matters 
relating to such alleged defil.ciencies in the proceedings before the 
respondent Board. I am thus limited to the facts as reflected in the 
transcript which was introduced in evidence. 

It· is quite evident from the transcript of the proceedings 
that none of the appellant's witnesses was present at the time 
stated in the notice of he.aring, which said notice admittedly was 
received by the appellant.and by its attorney. Surely it cannot 
be argued, nor was it contended, that appellant's witnesses were 
engaged in· other matters. It was incumbent upon appellant's wit­
nesses to be present at the time and place set forth in the said 
n~tice, and to have advised the respondent of their presence and · 
availability, as well as of its attorney's prior engagement. 

Nor does appellat~t' s attorney assert that he notified the 
respondent Board that he would be delayed and, accordingly,_ re- · 
quested that r'espondent delay the trial of this matter until his 
·arrival. He merely· states that on "several occasions prior to the 
hearing:date in question" the members of the respondent Board had. 
been ad.vised that he was engaged in Union matters in. another city 
and would be d~layed in his appearance~ There is nothing in.the 
record to show that the members of .respondent Board either knew or 
had been advised at any time of the prior commitments of appellant's 
attorney.; It would have been a very simple matter J:or the attorney 
to have notifed. the respondent in writin·g of that fact and to have ma.d13 
a request for a delay until he arrivedo It seems quite evident 
that respondent was unaware of that fact and in good faith proceeded with 

·the taking of testimony. 

It was further· pointed out, according to the transcript, 
·that the ple~ of "not guilty" to this charge was made in appellant's 
behalf by Mr. Sylvan Rothenberg, an· attorney, and that respondent 
was not aware· of the fact that Mr. Robert Doodm~n was in fact 
scheduled to represent the appellant in these proceedings.. There-

. fore it cannot be reasonably maintained that respondent acted arbi-
· trarily or capriciously when it called the matter at 8 p.m. (the · 
time scheduled for ·such hearing) and, when no one appeared and answer­
ed ori be~alf of. appellant, it proceeded to .t al{e testimony thereon. 

· In"any event, as stated hereinabove, the appellant was not 
prejudiced because it now· ha.d a full opportun'i ty at this de novo 
-hearing to. present· witnesses on its behalf and cross-examine the 
witnesses for respondent. , 

In this connection it is important to observe that the 
minor,.who· allegedly made the purchase which formed the basis of 
the.charge against appellant, was not produced at this de novo . 
hearing.. Counsel· -for appellant argues that the minor should ha.ve 
_been _produced at this hearing in order to ?-fford the _appellant. an 
opportunity. to ful~y explore the ch~rge and enable .it to cross­
examine the said minor. The minor was apparently available since, 
on t.he date of the appeal .hearing,he was incarcerated in the county 
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jail. Thus he was similarly available to the appellant's attorney 
·who could have effected his presence at this hearing.. In this con­
necti.on it should be noted that Rule 8 of State Regulation No. 15 
provides that where, as here; the r-espondent gives notice of in-

- tenti_on to rely on the transcript below, the .appellant may s.ub­
poena any of the witnesses belowe Having failed to do so, it can­
not now complain that he was prejudiced by the absence of the minor 
·at this hearing .. 

·The testimony reflected from the trans.crip."t below and .at 
this hearing presents ·the following picture: · 

William ---,nineteen years of age on the date alleged, 
entered·ap9ellantts licens~d premises on.March 26, 1966, at 8:30 p.m.; 
and purchased, several pints of wineo These were sold to him_ by a · 
clerk whom he identified as Gaetano A" Verduc;j ·and who he recogniz_ed'. 

·as having sold him·alcoholic beverages on several prior occasionso 
Although he was ·asked for identification on a prior occasion three 
months before the date. charged herein, he was not asked for any 
identification on this occasion nor was he ever requested or re-
quired to make any written rep!esentation of his ageQ ' 

Upon leaving the licensed premises with the wine, fue 
entered a moto,r vehicle in which his three companions were waiting, 
and was driven from the said premises .. 

Detective Alexander Clark of the local Pol~ce Department, 
testifying both at the hearing before the respondent and a.t this 
hearing, gave the following account: On March 26, 1966, at approxi-
mately 8:30 p.m., he observed this minor enter the licensed premises 
empty-handed and, shortly thereafter, the minor emerged therefr~m 

. with a brown paper bag in his arms., The minor entered a motor , 
vehicle in which t:r:iree ot_her youths were present and the officen, 
whose suspicions were aroused because he believed this youth (the 
purchaser) to be a minor, followed the car .. He noted,that two of 
the- youths were drinking from two bottles of wine, and it was his 
observation that the youths in the car were under twenty-one years 
of age.· When the. car stopped for a red light this officer emerged 

·from his car, went over to the said vehicle and identified himself, 
Upon questioning, he ascertained that several of its occupants, in­
cluding William, were under twenty-one years of age, and William· , 
admitted that he had purchased the wine from appellant. The occu­
pants of the car were then taken to police headquarters, and ·ques­
tioned, after ·which this witness proceeded to the licensed premises 
and spoke to Verduci, the president of the corporate appell~nt. 
Verduci thereupon admitted that he sold the wine to th±s minor; 
that he remembered him because he had m~de a purchase several months 

·pri9r thereto while in a navy uniform,and at that time had shown 
"proper i4entification, armed forces identification car4." Verduci 
was then taken to. police headquarters where he was further identified 
by.the minor as the person who sold him wine oh the date alleged. 
At the time of confrontation the minor stated that he was bo~n .-July. 
26, 1946, in the City of :eaterson, and he further identified the _·wine 
that he purchased on the d~te set forth in the chargeo The minor also -
stated that he was not asked for proof 'of age on this occasion and that 

-he-made purchases three or four times prior thereto. On cross 
exam1nation the officer admitted that he did not see the contents of 
the brown bag which th~ minor carried from the licensed premises, 
although it was his conviction that "he had purchased alcoholic 
beverages" and that he was in fabt a minor8 H~ also stated that he 
knew that the bbttle~ contained wine on the basis of the labels on 
the .bottles. . · 

Joseph Generoso, called as a witnes~ on behalf of re­
spondent, testified.that he was. one of the occupants of the motor. 
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·vehicle in which William was ridingo The occupants decided that 
they wanted to have some wine so he gave William fifty cents and told 
him to purchase some wine. He saw William enter the licensed premises 
and the minor then emerged from the premises with a brown bag. When 
·.w illiam ·entered the car he noted that the brown bag contained two 
bottles of wine. William gave one bottle to the ,occupants in the 
rear of the car, and he drank from one of them. This witness then 
µrove the car from the premises until he was stopped by a police 
pfficerl) .The officer questj..oned them and, upon ascertaining the 
facts as hereinabove noted, took them to polic~ headquarters. On 
cross examination he insisted that he saw the minor enter the 11-
.censed premises without any package and that, when he returned from 
the liquor store, he had two bottles of wine with him. He also 
.added t_hat he did not drink any wi:tUle during this episode because he. 
was the'~ driver of the care " 

On behalf of the -~ppellant, Gaetano A.. Verduci, corporate · 
appellant's presid'ent and principal stockholder,. testified that he 
saw. the minor at pol:i_ce headquarters and thought that he remembered 
him being_ presen~ a~.>/the licensed premises on March 26, 1966. He 
insisted., however, that the time of his arrival was 7:30 p.m., and 

·not 8:30 p.m.: He denied that· he. sold him any alcoholic beverages 
because the minor did not have any identification.. On cross exami­
nation he admitted that this minor had visited these premises on 
prior occasions, ;but that he didn't sell him any_ wine. He was then· 
asked: · · 

nQ_. You never sold 4,im liquor at any time? 
A I don't remember~ I don t t. thlnk ·so .. 

* * * * * Q You aren't sure whether you sold .him liquor 
or not either? 

A No. 

Q. And so you could very possibly have sold him_ 
liquor? 

A It is possibleo" 
Interrogated about his conversation wi.th the police officer, he d~nied.' 
.admitting to the police officers that he had sold alcoholic bever~ges 
·to -this minor.· i~ 

.'·On rebuttal, ·officer Clark was re·called and asked the fol-~:-_· 
. lowing. questiori:. 

I.<: 

... 
.. . 

-> .·. 
' .1, ••• 

·nQ Did Mr.· Verduci admit selling liquor to- this 
·boy? 

A . Yes, sir. In the.store .. in the 1 presence of.· :;·; 
_Lieutenant Ignoffo and I he· ~tated he re-·, · ..... 
membered the youth because he -came in dn . . . . · 
uniform but" he had proper identification.··, He . ·'. 

·told us ~e doesn•t see ver~ well. and he didn•t· 
know what. the dates were .. n·. 

During· the co~rse· of the hearing the attorney for the appet .... ···. 
iant moved for a reversal of the conviction and a dismissal of the 
charge on the ground that the legal age of the minor was not adequately 
proved since it was established solely by.his testimony~ However, the 
rule. in these proceedings is that testimony by the minor himself·· is 
legally· sufficient to establish his age. State V: Huggins, 83 N.J.L. 

-43;·. :state v. Koettgen, 89 N.J.L. 678; State v. Girone, 91 N.J.L. 498; 
.·Melstan Corrioration · v. Randolph, Bulletin 1496, Item L. 

I. 

":- .·, . . Appellant further argues that, since no chemical analysts 
·was made of the contents of the bottles of wine purchased by the said 
minor, it has ·not· been established that the same were in fact alcoholic 
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Beverages. The answer to this is that the minor ordered and was sold. 
a muscatel wine and that the police officer saw a label on the bot-. 

. tles which represented that the contents were in fact wine~ He also 
added· that he tasted and smelled. the contents and was satisfied that 
the bott~e contained wine. The rule is well established that, where 
a person is served a bottle of wine pursuant to an order therefor, a 
permissible inference may be drawn that the said alcoholic beverage 
·has an alcoholic content of more than one-half of one per cent. by 
volume and hence constitutes an alcoholic beverage within the statu~ 
tory definition~ .Re So 33:1-l(b). It is further permissible to 
infer that a bottle which contains a label which represents that its 
contents are wine is in fact an alcoholic beverageo Cf.·Rule Vo 
Parsippany-Troy Hills, Bulletin 1226, Item l; State vG Marks, 65 
N~J.L. 84; Lewinsohn v. United States, 278 F. 421, 425, 426; Holmes . 
Vo Cavicchia, 29 N.J. Sup~r, 434 (reprinted in Bulletin loo;, Item i); 
R.S • .33:1-1.1. These arguments, therefore,. are without merit and 
must be rejected~ 

The pivotal issue in this case h~s been clearly delineated, 
namely, whether this minor.(whose statutory ineligibility to purchase 
alcoholic. beverages has been clearly established) was sold alco­
holic beverages in violation of the applicable statute and rules and 
regulations of this Divisiono 

My ·evaluation of the testimony inclines to the conviction . 
that the testimony of- respondentts witnesses represents the true 
situation and stands in a better posture than that of the witness 
for the appellant. I have had an .ppportunity to observe appellant's 
witness as he testified before me and find that he was ~quivocal, 

, .uncertain and lacking in forthrightnesso un the_ other hnd, the 
testimony of the minor, his companion Generoso, and the police 
officer appears to be a true and factual account of what transpired 
on the date alleged in this charge. This Division is, as was indeed 
the resppndent, bound by the imperative legisla.tiVie provisions, and 
I find that there was herein an unmistakable statutory violation., 

In: R.So 33:1~77 the statute contains the following proviso: 

n ••• that the establishment of all of the following 
facts by a pers0.n making any such s0.le shall con­
stitute a defense to any prosecution therefor: 
(a) that the minor falsely represented in writing 

· that he or she was twenty-one (21) years of age or 
over, and (b) that the appearance of the minor was 
sm:;h that an ordinary prudent person would believe 
him or her to be twenty-one (21) years of age or 
over, and (c) that the sale was made in good faith 
r~lying upon such written representation and . · 
appearance and in the reasonable· belief that the 
minor was actually twenty-one (21) years of age 
or over." (Emphasis ours) _ 

It is abundantly clear that at no time was this minor re­
quested or required to make a written representation by the a,ppellant.9 s · 
agento Thus an essential element of a defense.was lacking and fails 
to satisfy the regulatory requirements.,. The prevention of sales of 
intoxicating liquor to minors not .only justifies but necessitates the. 
most rigid control. Hudson Bergen County Retail Liquor Stores Ass'n v. 
Hoboken,_ 135 N .. J .L. 502 (E. & A. 1947); In re Schne;ider, 12 N •. J .super~ 
449 (App. Div~ 195l); Butler Oak Tavern v. Division of Alcoholic 
Beverage Control, 20 N.J. 373 (1956). · 
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I am ·satisfied. that the respondent has proved its ca_se 
by a fair preponderance of the credible evidence, indeed by sub­
stantial evidencec · The appellant has failed to meet the burden' of 
establishing that the action of the respondent herein>was erroneous .. 
Rule 6 of State Regulation Noo 150 

Appel'lant finally advocates that the. penalty of one hun~ 
dred eighty days suspension imposed herein was excessive under the 
circumstances. It asserts .that such penalty is of "such nature as 
to impose.termination of this man•s activities or this corporation's 
activities." He points out that the City of Pate·rson on similar 
occasions in similar situations has impos_ed penal ties which "nowhere 
nearly equal the number of days in this particular incident." 

It .should be observed that, in the nature of things, 
penalties can be identical only by ·accident. The statute con-
templates individual treatment of offenses and offenders and, in 
the absence of arbitrary, discriminatory, oppresslve or otherwise 
palpably unjust treatment, the courts will not interferea DeFebb viii 
Davis, (App$ Div. 1962), not officially reported, reprinted in 
Bulletin·1482, Item l; In re Larsen, 17 N .. J. Super. 564, 573, and 
cases cited thereino 

In reviewing the prior adjudicated record of this licensee 
it appears that within the past five years its lice.nse was suspended 
by respondent on three prior occasions, and by the Director on one 
occasion (Re E.AflV .. Liquors & Bar, Inc", Bulletin 1528, Item 8) for 

. two similar and three dissimilar violations (File X-39, 666) •. · It 
seems evident that the respondent Board f~lt that this licen~ee dis~ 
played· a flagrant disregard for the Alcoholic Beverage Lci.w and t~e 
Rules and Regulations of this Division, a.nd respondent may very well 
have· properly revoked its license. R.S .. 33:1-3lfl Such sentiment 
was.in fact expressed by a member of respondent Board~ 

In Butler Oak Tavern v .. Division of Alcoholic Beverage 
Control, supra (at P·. 3ai)', the Court stat'ed: 

"The Director is not ina.lterably bound by any 
doctrine of stare deci~is in the imposition Of 
penalties. The liquor control laws and regula­
tions must be administered in the light of 
cha:nging eondi tions.. Prior measures of enforce-.·. 
ment may l·.lave failed their ma.rlce. Recurrent in..,. 
stances of particular violations must be dealt-. · · 
with accordingly. The penalty imposed upon appel­
lant may reflect an administrative attitude that 
rnor~. stringent enforcement is necessary •• o QI n 

. The power of the Director to reduce or modify a penalty im~ 
posed by a municipal issuing authority has always been and will be 
sparingly exercised, and only with the greatest cautiono CbJill .. 9.filY 
MLene, Inc. v. Trenton,, ·Bulletin 167.3, Item 1·; Hus.so y~JncqJn_Pa:r~~ 
"Bulletin 1177, Item 7. See also B~nede~~Lv. 'rr~p~oh, BulJetin 1011.0, 
Item 1. Cf. Nordc.Q_,_ Ine. v. State, 4.3 N. J. Sµper. 277. In any event' 
-µnder the facts and circum.stances herein., I do not find that the action 
of ·the r·espondent wa.s unreasonable and manifested an abuse of discreti~n .. 

Accordingly.it is recommended that an order be entered· 
affirming respondent's action, dismissing the appeal and fixing the 
effective date of suspens.ion which was stayed by the Director pending 
:the en try ·or. the, order herein. 
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ConqJ11sions and Order 

Pursuant to Rule 14 of State Regulation No. 15, exception 
to the Hearer's report ~as fil~d by the attorney for appellant. In· 
the said exception, appellant repeats the allegations set forth in · 
its petition of appeal that respondent abused its discretion in the 
imposition of the penalty. The Hearer has fully considered and · 
evaluated the said allegation and has found that respondent ac-ted 
reasonably and did not manifest an abuse of discretion in the 
imposition of the said penalty. 

Having carefully considered the entire record herein, in­
cluding the transcript of the testimony, the Hearer•s report and 

. .,.·· the exception . thereto, I concur in the findings and recommendations 
of the Hearer and adopt them·as my conclusions herein .. 

Accordingly, it is, on this 5th day of October, 1966, 

ORDERED that the appeal herein be and the same is 
hereby dismissed; and it is further 

. ORDERED that Plenary Retail Consumption License C-281, 
issued by the Board of Alcoholic Beverage Control for the City of 
Paterson to E.A.N. Liquors & Bar,- Inc. for premises 302 Market 
.Street, Paterson, be and the same is hereby suspended for one 
hundred eighty (180) ·days, commencing at 3:00 a.m~ Wednesday)) 
October 12, 1966, and terminating at 3:00 a.m~ Monday, Apri.J 10, 
1967. . 

JOSEPH P. I.ORD! 
DIRECTOR 

2. APPELLATE DECISIONS - SPRINGDALE PAHK, INC. v. ANDOVER TOWNSHIP 
and VIEBROCK. 

SPRINGDALE PARK, INC. 

Appellant, 

v. 
TOWNSHIP COMMITTEE OF THE TOWNSHIP 
OF ANDOVER, and CORD VIEBROCK, t/~ 

VIEBROCK 1 S MOTEL, 

Respondents. 

) 

) 

) 

) 

) 

- - - - - - - - - - - - -) 
Sol D. Kapelsohn, Esq., Attorney for Appellant 

ON APPEAL 
CONCLUSIONS 

AND ORDER 

Van Blarcom, Silverman & Weber, Esqs., by Alhert G.W. Silverman, 
~i~6fn~9~ fE~n*e~~o~8~~~s~r~~r~~ft:' Of counsel, 

No Appearance on behalf of Respondent Township Co@nittee 

BY THE DIRECTOR: 

The Hearer has filed the following report herein. 

This is an appeal from the .action of the respondent Town­
ship Cammi ttee of the T'ownship of 'Andover (hereinafter Committee) 
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whereby it approved a.n application of the responderit ·corti .. Vlel)]'.'od{, 
t/a Viebrock's Motel (hereinafter Viebrock) for place-to-place 
transfer of plenary retail consumption license to include property 
which adjoins his premises now licensed thereunder located on 
Route 206, Andover Townshipe The granting resolution specified tha.t 
.the said transfer was subject to the special condition that " ••• said 
transfer shall not be endorsed and effective until such time as· 
building shall meet. the approval of the Andover Township Committee, 
in accordance with Revised Statute, 33:1-320" 

Appellant alleges in its petition of appeal that the 
action of the Committee was erroneous and should be reversed for 
reasons which may be briefly summarized as follows: (1) no lawful 
hearing was held before the Committee because respondent Vie.brock 
failed to attend the hearing or present any witnesses on his be­
half, "to prove justification' or basis for the grant of his applica­
tion", (2) no evidence was submitted to show that Viebrock was in 
fact the owner or lessee:·of the premises "to which transfer of the 
liquor l:i_.cense was sought", (3) there is no public need or necessity 
·for the said transfer, (4) the application was for an enlargement,". · 
"of the 'existing license C-11" and not for a transfer, ( 5) the a9.-

. ditional premises sought to be covered are not ·ndesigned or intended 
to be, any p·art of applicant• s motel" and therefore is in violation 
of the applicable statute, (6) the said grant is in violation of the 
applicable law under which "the 'license C-11 was issued and con­
tinues", (7) the action of the Committee was contrary to the-we~ght 
of the.evidence, and (8) the application for transfer was "incomplete 
and.defective." 

The. answer of the respondent Cord Viebrock admits the 
·jurisdictional -allegations but denies the_ sub st anti ve charges . set 
forth in the petition. It maintal.ns that the action of the Com­
mittee is valid and proper under the laws and statutes of New .Jersey .. 

The Committee did not file an answer in.these proceedings 
nor was it represented at the hearing on appeal. This appeal was 
heard de novo pursuant to Rule 6 of State Regulation No. 15, with 
full opportunity.for counsel to present testimony under oath and 
cross-examine witnesses. 

1 
I shall first consider and dispose of those nwtters in the 

petition o·f appeal which relate to the· application filed herein and 
to the hearing held thereon before the Committee. I hav.e. 1examined th~ 
application filed by Viebrock and find tha.t it is regular in form •. /. · 
The Committee apparently found no defect or deficiencies.therein, npr 

'. has there been any evidence introduced which would indicat~ or specify -· 
the particulars of such .alleged deficienc.ies. or defects. The applica-

. tion clearly identifies the premises and the additional premises . · · 
«sought to be encompassed in this application. It sets forth that\: 
Viebrock is the ovmer· of the motel premises a.nd has entered into ·a 

·lease for the adjoining premises whiGh ··are incl ud.ed in the said 
application. · 

, The appellant· 2.sserts that the hearing before the. Conuriittee. 
was -.invalid b~cause the appli?ant V~ebrs>ck was not l_Jresent nor d~d ·h.e". 
produce.any witnesses .or testimony in his behalf •. The only one · .. · 
present. for Viebrock was his attorney~' App·ellant a.drnlts, however; .. '' 
that appellantts witnesses "did appear before the rrownship· Committee· .. 
and" p·re sent ed testimony• .... " · · 
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There is no requirement in the law or in the rules and 
·regulations of· this Division that an applicant must personally ap­
pear or present testimony at the hearing ·before a local issuing 
authority11 What is required is that an objector (in this case, the 
appellant) be given the opportunity to be heard and to set forth its 
objections" This admittedly was afforded to the objector which was 
ably represented by its counsel11 As Judge Jayne stated in In re i7.: 
Club, Inc~j 26 NaJe SuperQ .43, at p,,48; 

"While statutes creating an adminis:trative 
agent or body quite uniformly confer upon the 
agent or body the power to prescribe rules of 
practice and procedure to govern the proceed-
ings befc>re them, yet we have;littie, if any, 
doubt of the implied power of su_ch agencies to 
adopt any .fair and reasonable practice and 
procedure conducive to the ascertainment of the .. · 
facts upon which the·.-.agrency is authorized to 
decide and act and which will promote the ends . 
of justice in the administratic;m and effectuation 
of the statutory purpose, 73 C'.JRS., Public Admin­
istrative Bodies .and Procedure,s 71-113, pp. 
399-434; 42 Am., Jure 1+47; Cooper, Am .. Agenqies 
and the Courts (1951), p .. 102." 

The Committee was familiar with this matter since it had considered 
an earlier application by Viebrock for the issuance o.f a plenary retail 
consumption license pursuant to R.S. 33:1-12020 which was· granted by . 
the same ~ommittee on December 15, 1964Q The grant was affirmed on · 
appeal by the Director after a lengthy hearing by order dated October 
20, 1965 (Springdale Park, Inc .. v.· Anqover a.nd Viebrock, Bulletin . 
1649, Item l)~ At the instant hearing before the Committee the 
appellant was afforded the opportunity and did in fact present testi­
mony in support of its objections. Thus it cannot,. as a matter of 
fairness, claim to have been prejudiced in the circumsta.nces pre­
sented. Cf. Nordco, Inc. Vo _State,43 N.J~ SuperG 277, 288; Neiden 
Bar and Grill v. Municipal Ed., etc.C} of Newark, 40 N .. J. Super •. 24, 
29 {App6> Div .. 1956); Handlon v. Town of Belleville, 4 N.J" 99, 105 
(1950Ja . . 

In any event, the entire matter was head de !!Q.YQ. and the 
appellant wa~ afforded a full opportunity- to be.heard. If there .. 
was any apparent irregularityj it has been rectified. ·The appellant 
was given the additional opportunity at this de !!.2..Y.2.-hearing to sub­
poena ·witnesses, including the members of the Committee, and to 
interrogate them with reference to their actions~ The appellant 

·did not ava.il itself of its right to elicit from the Committee such 
relevant testimony as may be supportive of its allegations. 

II 

I shall now discuss the substantive merits of the allega­
tions .set forth in the petition of appealo Appellant produced as 
a witness in its behalf H~nry M~ Fulkrod, the president of the 

·Sussex County Licensed·Beverage Association, who testified that in 
his opinion the community was already over-licensed and that there 
was, therefore, no public convenience or necessity for further 
extension of Viebrock•s premises~ He opposed the· extension to the 
adjoining parcel saying, nrn my judgment, I don't think that they 
need any more room than ·what they have .. n 
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On cross examination this witness admitted .that he has 
never been inside Viebrock's motel nor is he familiar with its opera­
tion. He didj however, admit that the building intended to be in­
cluded a~ part of the enlarged premises is adjacent to the present 
property; that the motel is the only motel of its kind in the muni~ 
cipality and that Sussex County, wherein it is located, is in an 
area of expanding population* 

George Tsitsiragos, the president of the corporate 
appell.ant., was also produced as a witness both at the hearing before 
the Committee and at this de !!Q.YQ hearing. He testified. that he is 
the operator of liquor licensed premises located about "a thousand 
feet" from Viebrock•s southerly line; that he has not been in the 
Viebrock motel since the issuance of the original license and that 
he is not familiar with the exact operation of the said license~ He 
insisted that in his opi~ion there are adequate facilities for obt~ining 
liquor in the township with the exist·ing facilities and that there 
is no present need for expansion of any existing licensed premises • 

. on. c1oss examination this witness conceded that the 
leased b.uilding ·was approximately thirty feet from the present motel 
building. However, it was his opinion that the motel building was 
constructed "by blockn whereas the leased building is constructed 
of glass and bricko 

Cord Viebrock testified that the present application was 
made on the basis of a long-term lease entered into by him and the· 
ovmer of the property adjoining.his motelo The leased tract con­
tains a building forty feet in front, part brick and .part glass, 
displaying about· two thousand sq~_re feet of interior space, and 
this building is readily adaptable for use in conjunction with the 
operation of the motel. He added that the leased property con­
formed to the contour of the motel and introduced photographs in 
evidence to show a similarity in appearance between the leased 
bu~lding and the motel structure~ 

He further testified that the extension of licensed privi­
leges to this building would enable him to enlarge his operation 
to accommodate an· expected influx of newcomers to the area; that an 
expansion of the motel made it easy to acquire this property once 
it became available •. 

. He stated that the building known as the T & M building 
had forme:--ly been used as a stora.g~ facility for a thirty thouse.nd 
gallon ·:~ . .:.nk, together with hundreds of tanks con~aining propane gas 
under pressure, and that the presence of these tanks constituted a 
hazard to the motel and its patrons.. Thus the removal of t~is 
hazard was an additional factor in the interest of· safety of ~he' 
residents of the comrnunitye. He pointed out, further, that in a 
large motel facility, such as he now operate,s, there is a need for 
a "tremendous lot of sewerage dispos&l and leaching beds~ We have 
no city water there. And if ',!e -- we get a.round to adding the · 
other facilities, restaurant and cocktail lounge, that again need·s 
a lot of leaching beds and sewerage facilities; plus future ex­
pansion of motel rooms, which I expect will be needed in the very 
near futureen 

Finally, he added that the motel presently contains no 
·cocktail loung8, no restaurant a.nd no lunch counter; that in fact 
there is no room at present for such facilitiese It isJ therefore, 
his intention to install a cocktail lounge and probably a coffee 
shop in the leased building in accordancE1 with plans filed with the 
township. 
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The respondent Viebrock obtained a grant of his applica-

. tion for an extension of his license and not for issuance of a new . 
lic.ense.. Thus it would seem that the testimony with respect to 
the existence of sufficient outlets in the community is merely.an 
exercise.in technical delight and is irrelevant to the specific 
issue presented on this appealQ · 

The Committee had recently considered the specific matter 
advocated as to the alleged sufficiency of other liquor outlets at 
the time of its hearing prior to the grant of ViebrockVs applica­
tion for license on December 15, 1964. Its determination to gra.nt 
was arrived at after extensive hearings; and was affirmed by the 
Director after an extensive de novo hearing on appeal~ Springdale 
Eark, Inco v. Andover and ViebrOC'k;" supra. 

It has been well established that a transfer of the li­
cense to cover adjacent premises or an addition to existing premises_, 
eyen though an additional entrance was provided thereby, does not 
require a new license in the old premises and the addition thereto 
constitutes a single place of business. Essex Countx Retail 
Liouor Stores Association et al •... Y.~_Jfew.f!.rk _ _gn.Q,__.£s?rg_, _ _lnc., Bulletin 
1302, Item 2; New Jersey Licensed Beverage Assno et al. v. Camden 
and Viviani, Bulletin 215, Item 5; Garrigues v. Wildwood and Stus.k.l, 
Bulletin 731~ Item 8. Cfe Essex Co. etc., Stores Ass'n v~ Newark, 
Bev. ContQ, 04 N.JQ Super. 314, 322. 

-

It has been well established that a local· issuing authority's 
discretionary power is· broad when called upon to determine wh~ther a 
liquor license should or should not be transferred~ The .. Director's 
function on appeals of this nature is not to substitute his personal 
opinion for that of the issuing authority, but merely to determine 1 

whether reasonable caus.e exists for its opinion and, if so, to af-
firm irrespective of his personal view. Freehold Suburban Tavern Ovmers 
AssociQ...tJ.Q.Il_(it_als..~.--1ioxelLT_and.--1lo..-...J_au~., Bulletin 1687, --~----. 
I.tem_l;_Rr..QJ;1.cUey: v • __ C_lint..Q.n._f:!.n<l_KlLrrgl_~, Bulletin 1245, Item 1 ~ · 
):n Ward_"L., Scq_tt, 16 N.J. 16 (1954), a Supreme Court decision-of an 
appeal from a zoning ordinance, ·cited in Fanwood v. Rocco ang_ __ PiY..:- of 
Alcoholic Be.Y.@r§:.g_EL_Control, 59 N .. J .. Super .. 306, the following generql 
principles· were stated: 

"Local officials who are thoroughly familiar 
with their community's charact·eristics and interests 

' 
and are the proper representatives of its peOple, 
are undoubtedly the best equipped to pass initially 
on such a_?plications~H~-. And their determinations 
should not be a_rwroaehed wi t.h a _general fee.ling o.f 
suspicion, for as Justice Holmes has properly admon-. 
ished: 'Universal distrust creates universal ~ncom­
petence .. 1 Graham v. United States, 231 U.S.474, 480, 
34 S. Ct. 148, 151, 58 L~ Ed. 319, 324 (1913)." 

In the Rocco case, supra,it was stated, at p.-.321: 

"The Legislature has entrusted to the muni­
ci~al issuin~ authority the right and charg~d it 
with the duty to issue licenses (R .. S. 33:1-24) and 
place-to-place transfers thereof t [o]n application 
made therefor setting forth the same matters and 
things with reference to the premises to which a 
transfer of license is sought as are required to be 
set r·orth in connection with an or.ig.inal q.pplica­
tlon for license, as to said promises .. ' N.J .S .. J.L 
33: 1-2.6.. As we J1c..1.ve seen, and as respondent admits,. 
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the action of ~he 16cal board may not be re­
versed by the Director unless he finds 'the a.ct 
of the board was clearly against the logic and 
effect of the presented factsa' Hudson Bergen 
County _Retail Liquor Stores Ass' ~'i, Inc. v •. Board 
of Com' rs. of City of Hobolcen, supra, 135 N. J. L., · 
at page 511 ••.• n 

.I am satisfied fr9m my analysis of the testimony that the" 
Committee acted common-sensibly .and circumspectly in granting this 
application for an enlargement of Viebrocl-c' s premises by, grant of ")) 
transfer of his present liquor license., I am persuaded that the 
building· which was leased by Viebrock would properly form· a part of 
its premises and would enable him to make more effective use of his 
license. Al though ·not entirely relevant to our inquiry, it should ' 
be noted .. that the adjoining building is constructed along the same 
general lines as· those of the motel and would appropriately fit in 
as part of its general operation • 

. Extension and enlargement of premises, in these circum-
"stances,. under one single. license has been consistently upheld by 
the Division and the courts for nia.ny years. For example, in Jle Dog_<!, 
Bulle.tin 241, Item 8, it was ruled that a single license couJd.' 
cover two social halls on the opposite sides of a high~ay - - one 
used in-the swnmer and the other in winter -- if·"so arranged and 
operated that they could be said to constitute a single place ·.of· -:> 
business •• ~. '' Essex Co .. 9 Stores Ass' n v. New0rk, etc .. , Bev. Cor.it .• ; · 
supra. 

rn·BivonaY.0.i_ock, 5 N .. J. Super. 118 (App. Div·. 1949) the 
'Director had affirmed the denip.l of a transfer of an application for 
transfer of a license by a local issuing authority to newly pur- ·. . 
chased prop~rty. The grounds relied upon in affirming were th~t. the . · 
locus was in a low economic area and that the enlarged facility of 
the proposed new·location would result in greater patronage and greater 
sale of liquors and an area in which social improvement was desired .. 
The court reversed the denial, concluding that this was not .a proper· 
basis for denial of an application for transfer., ·And, as pointed out,.' · 
the present application was not for a new license, hence did not 
increase the number of licenses issued for this mtmicipality o 

.I am.further convinced that the Committee was fully familiar 
with the siti;iation and acted reasonably<> The Committee was obviously. 
persuaded that tD.e· use of the license would be optirnalized by its .. : .. 
extension to the adjoining building which would permit Viebrock to 

· . ·operate a necessary facility which it requires in the. full and ef-
· ficient ~xercise of its license privileges. There has been no 
evidence presented to indicate that the Committee was improperly· 
motivate~or abused.its discretiori by granting the transfer of the 
license in question. It is quite evident that i.:t.-s action was justi-
fied by the best interests of the community.. · · · 

After· careful examination and consideration of the entl~r·e 
. record herein; . .incl_uding the exhibits and the written memoranda ·of · 
counsel submitted ill·,. summation, . I conclude that the appellant has 
failed tG sustain the burden of proof in showing' that the action of 
the Committee was erroneous .. Rule 6 of State Regulntion No. 15; 
Shiloh Baptist Church of Atlanti<? City v. Atlantic G_~~and Shore'· 
Lanes, Inc.,· Bulletin 1387, Item 2, and· cases cited therein .. 
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For the reasons aforementioned, it is recommended that an 

order be entered affirming the action of the Committee herein and 
dismissing the appeal. 

Conclusions and Order 

No exceptions were taken to the HearerYs report pursuant to 
Rule 14 of State Regulation· Noe 15e 

Having carefully considered the entire record herein, 
including the transcript of testimony, the exhibits, the written 
memoranda of counsel in summation, and the Hearer's report, I con­
cur in the findings and conclusions of the rlearer and adopt his 
recommendationsQ 

Accordingly, it isj on this 4th day of October? 1966, 

ORDERED that the action of respondent Township Committee 
of the Township of Andover be and the same is hereby affirmed and 
the appeal. herein be and the same is hereby dismissedl» 

JOSEPH P .. LORDI 
DIRECTOR 

3o DISCIPLINARY PROCEEDINGS - ALCOHOLIC BEVERAGES NOT TRULY 
LABELED - LICENSE SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA9 

In the Matter of Disciplinary 
Proceedings against 

.ANGELO J. DeCASTRO 
102 Talmage Avenue 
Bound Broolc, .New Jersey 

Holder of Plenary Retail Consumption 
License· C-6, issued by the Borough 
Council of the Borough of Boillld 
Brook 

) 

\. 
) 

) 
CONCLUSIONS 

) and 

) ORDER 

) 

- - - - - - - - - - - - - - - - - - - -) 
Leahy, Barbati & Berdinel1a, Esqs., by Michael We Berdinella, Esq~, 

Attorneys for Licensee. 
David S. Piltzer, Esq., Appearing for Division of Alcoholic 

Beverage Control. 

BY THE DIRECrroR: 

Licensee pleads non vult to a charge alleging that on 
July 1, 1966, he possessed alcoholic beverages in two bottles 
bearing labels which did not truly describe their contents, in 
violation of Rule 27 of State Regulation No& 20. 

Licensee had a previous record of suspension of license · 
by the Commissioner for fifteen days ef'f ectl ve January 10, l 94.6, 
for similar violat~on~ .Re. DeCctBtrQ.., Bulletin 689, Itern J .. 

The prior record of suspension of ltccnse for similar 
violation occurring more than ten years ago disregarded, the license 
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.. will be suspended for fifteen days~ with remission of five days 
for the plea entered, leaving a net suspension gr ten days. 
Be Frank & Jim's Groye Tayern, Inc., Bulletin l 89, Item 11. 

Accordingly, it is, on this 5th day of October, 1966, 

ORDERED that Plenary Retail aonsumption License C-6, 
issued by the Borough Cotmcil of the Borough of Bound Brook to 
Angelo J. Decastro for premises 102 Talmage Avenue, Bound Brook, 
be and the same is hereby suspended for ten (10) days, commencing 
at 2:00 a.m. Monday, October 10, 1966.j) and terminating at 2:00 
a~m. Thursday, October 20, 1966. · 

JOSEPH P. LORDI 
DIRECTOR 

4. DISCIPLINARY PROCEEDINGS - POSSESSION OF PIN BALL MACHINES -
LICENS~ SUSPENDED FOR 10 DAYS, LESS 5 FOR PLEA. 

In the Matt~r of Disciplinary ) 
Proceedings against 

~ ) 
'SEVENTIETH STREET RECREATION 

CENTER, INC. ) 
301-303 - 70th Street 
Guttenberg, New Jersey ) 

Holder of Plenary Retail consumption ) 
License C-6, issued by the Board of 
Council of the Town of Guttenberg ) 

CONCLUSIONS 

and 

ORDER 

Theodore Cohen, Esq., Attorney for Licensee. 
Edward F. Ambrose, Esq., Appearing for Division of Alcoholic 

Beverage Controle 

BY THE DIRECTOR: 

Licensee pleads QQn vult to a charge alleging that ori . 
August '31, 1966, it permitted two pin ball machines on the licensed 
premises, in vi.olation of Rule 7 of State Regulation ·No. 20~ 

Absent prior record, the license will be suspended for ten 
days, with remission of five days for the plea entered. leaving a 

·net· suspension of five days. Re Montvale Recreation, fnc., Bulletin 
.1613, Item 11. 

Accordingly, it is, on this Jd day of October, 1966, 

ORDERED that Plenary Retail Consumption License C-6, issµed 
by the Board of Council of the Town of Guttenberg to Seventieth Street 

. Recreation Center, Inc·. for premises 301-303 70th Street, Guttenberg, 
.be and the same is hereby suspended for five (5) days, commencing at 
3:00 a.m. Monday, October 10, 1966, and terminating at 3:00 a.m. 
Saturday, .October 15, 1966.· 

JQSgPH P. LORDI 
DIRECT'OH 

I 
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5. DISCIPLINARY PROCEEDINGS - SALE IN VIOLATION OF STATE REGULATION 
NO. 38 - LICENSE·SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA. 

In the Matter of Disciplinary 
Proceedings against 

MONOLA GOODMAN 
. T/A G M TAVERN 
J41 Johnston Avenue 
Jersey City, Ne~ Jersey 

I 
I . 

) 

} 

) 

) 

Holder of Plenary Retail .Consumption ) 
License C-448, issued by the Municipal 
Board of Alcoholic Beverage Control of ) 
the City of Jersey City. 
- ~ - - - - - - - - - - - - - - - - - -) 
Licensee, by George F. Goodman, Manager, Pro se 

CONCLUSIONS 

and 

ORDER 

Edwarn F. Ambrose, Esq., Appearing for Division of Alcoholic 
Beverage Control 

BY THE DIRECTOR: 

Licensee pleads .!!Qn vult to a charge alleging that on 
September 2,. 1966 she sold a pint bottle of wine for off-premises 
consumption during hours prohibited by Rule 1 of State Regulation 
No. 38. 

Absent prior record, the license will be suspended for 
fifteen days 1 with remission of five days for the plea entered~ 
l.eaving a net. suspension of ten days. Re Fixler, Bulletin 169 J, 
Item 9. 

Accordingly, it is, on this 11th day of October 19~6, 

ORJ:?ERED that Plenary Retail Consumption License C-448, 
issued by the Municipal Board of Alcoholic BeveragP. Control of 
the City of Jersey City to Monola Goodman, t/a G M '.ravern, for 
premises 341 Johnston Avenue, Jersey City, be and the same is 
hereby suspended for ten (10) days, commencing at 2 a.m. Tuesday, 
October 18, ·19~6, and terminating at 2 i.m. Friday, October 28, 

.1966. . 

New Jersey State Library 


