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February 13, 1974
HONORABLE BRENDAN T. BYRNE

Governor of New Jersey
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 1-1974

Dear Governor Byrne:

Chapter 357 of the Laws of 1973, approved December 28, 1973, established the
Governor’s salary at $65,000, whereas Chapter 194 of the Laws of 1969 had estab-
lished the salary at $50,000. You have asked us to consider the legal propriety of
your proposal to take the $15,000 salary increase in increments of $5,000 over a
period of three years rather than to take the entire increase immediately as provided
by the statute. We have concluded based upon our review of State law and precedents
and the ruling of the Federal Cost of Living Council attached hereto that it would
be proper for you to take the $15,000 salary increase provided by Chapter 357 of the
Laws of 1973 in increments of $5,000.

An analysis of your proposal must begin with a consideration of the New Jersey
Constitution which provides that:

“The Governor shall receive for his services a salary, which shall be neither
increased nor diminished during the period for which he shall have been
elected.” Art. V, § 1, par. 10.

There does not appear to be any discussion of this provision in any proceedings of
constitutional conventions. The provision appeared first in the 1844 Constitition,
and there are no New Jersey cases construing it. Nonetheless, the same type of pro-
vision appears in the United State Constitution and in many other state constitutions
regarding chief executive officers, legislators and judges.

The leading case construing such constitutional Janguage is O'Donoghue v.
United States, 289 U.S. 516, 53 S. Ct. 740, 77 L. Ed. 1356 (1932), which involved
the provisions of Article 3, Section | of the United States Constitution. The Court
in O'Donoghue stated that “the great underlying purpose which the framers of the
Constitution had in mind”” when they adopted this provision of the federal constitu-
tion was to prevent the commingling in the same hands of the essentially different
powers belonging to distinct and separate branches of government. 289 U.S. at 529-
530. The Court said:

**[Elach department should be kept completely independent of the others—
.. .in the sense that the acts of each shall never be controlled by, or sub-
jected, directly or indirectly, to, the coercive influence of either of the
other departments.” 289 U.S. at 530,

The Court added that the provision denying the power 1o diminish the compensation
of federal judges was made explicit:

“[IIn order, inter alia, that their judgment or action might never be swayed
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in the slightest degree by the temptation to cultivate the favor or avoid the
displeasure of that department which, as master of the purse, would other-
wise hold the power to reduce their means of support.” 289 U.S. a1 531.

The principle underlying Article V, Section 1, Paragraph 10 of the New Jersey
Constitution is essentially the same as that discussed by the Supreme Court of the
United States in O’ Donoghue. The delegates to the 1844 Constitutional Convention
no doubt concluded that if the Legislature could enact legislation during the term of
a Governor which affected his salary, it could use this power to control or influence
the Governor's actions as head of the executive branch of government. The con-
stitutional prohibition against increasing or decreasing the salary of the Governor
was therefore added to insulate him from such pressure.

In this instance, since the Legislature has fixed the salary of the Governor and
could not itself either reduce or increase the stated amount, it would not undermine
the independence of the office of the Governor if you were unilaterally to accept
a lesser salary. Therefore, it is our opinion that you would not be acting in contra-
vention of Article V, Section 1, Paragraph 10 by agreeing to take less than the
$65,000 salary established for your office.

There are also statutory provisions regarding the Governor’s salary which must
be considered before an answer to your inquiry can be given. N.J.S.A. 52:15-1 pro-
vides that, “The Governor shall receive such salary as shall be provided by law.”
Chapter 357 of the Laws of 1973 (N.J.S.A. 52:14-15. 104) provides that “.. .the
annual salary of the Governor shall be fixed and established at $65,000.00.”" And,
with respect to the obligation of the State Treasurer to pay salaries, N.J.S.A: 52:
14-15 provides that .. .all officers and employees paid by the State shall be paid
their salaries or compensation bi-weekly in a bi-weekly amount.” Although there is
authority for the proposition that a governmental official may not agree Lo accept
less than the salary established by law for his office, (see, e.g.. “Public Officers and
Employees,” 63 Am. Jur. 2d (1972), §§ 392-98; Annotation, Validity and effect of
agreement by public officer or employee 10 accept less than compensation or fees
fixed by law, or of acceptance of reduced amount, 160 A.L.R. 490 (1946) ), it is our
opinion that this principle, as articulated by the courts of this state, does not pro-
hibit the implementation of your plan to voluntarily accept less than the full statutory
salary of the office of Governor.

In Vander Burgh v. County of Bergen, 120 N.J.L. 444 (E. & A. 1938), a judge
of an inferior court entered into a written agreement with Bergen County to accept
a graduated deduction from his salary as set by statute, when, during the Depression,
a state enabling statute made such agreements lawful. The judge later sued the Coun-
ty for the difference between what he had been paid and his statutory salary. The
Court of Errors and Appeals held that the judge was estopped from claiming that his
agreement to accept a reduced salary was unlawful as a violation of public policy.
The court said:

“What is public policy as between a public officer and ... an agency of
government in normal times, does not as of course control the question
of the salary or wage of a person in the public employ, payable from public
funds, in a time of grave financial peril when the whole economic structure
is trembling. Far from being against public policy, we think that, the consti-
tution and the statutes permitting, the participation of those on the public
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payroll in t.he reductions submitted to by employees generally was an emi-
nently patriotic, fitting and serviceable act.” 120 N.J.L. at 451-52.

_ In a later case, the Supreme Court of New Jersey held that emergency condi-
tions, such as the Depression, were not a prerequisite to the relinquishment of the
full amount of a statutory salary. Long v. Board of Chosen Freeholders of the Coun-
ty of Hudson, 10 N.J. 380 (1952). However, the court in Long noted that a type of
unfavorable economic condition existed even in that case, since the period of the
claim for partially unpaid salaries was during the Second World War, and the court
asked, rhetorically:

“Was it not for the common good for these jail guards, who accepted salary
without complaint, to relinquish their claims to additional salary in order
to ease the heavy burdens of the taxpayers in those emergent years?’ 10
N.J. at 388. :

It is of course apparent that in taking less than the full $65,000 in 1974, you
would be responding to the well-known economic ills affecting New Jersey at the
present time. You have made it clear that you believe the entire $15,000 salary in-
crease is unjustified because it constitutes,-in inflationary times, a 30% raise over
the $50,000 salary of your predecessor, and you have publicly questioned the impact
such a raise would have on the demands of other public employees and on the over-
burdened taxpayers. It is beyond question that the reasons you have presented for
accepting less than your full salary are similar to those discussed in the Vander Burgh
and Long cases and that your decision therefore may be viewed, in the language of
the court in Long, as *‘for the common good.”

This conclusion draws additional support from the fact that the payment of the
full salary provided by Chapter 357 of the Laws of 1973 might conflict with the Eco-
nomic Stabilization Regulations adopted by the Federal Cost of Living Council.
Since these regulations generally limit wage increases to 5.5%, the Cost of Living
Council was asked to review the provisions of Chapter 357 increasing the salary
of the Governor. In response to this inquiry, the Council replied:

“Upon consideration of the facts concerning this matter, including the
fact that the salary of this position has not been increased since 1969, it is
found that pursuant to Section 201.30 of the Economic Stabilization Regu-
lauon.s an exception to the general wage and salary standard is warranted
sufficient to permit payment of the following increases: $5,000 per year
for the calendar year commencing January 1, 1974; $5,000 per year for the
calendar year commencing January 1, 1975; and $5,000 per year for the
calendar year commencing January 1, 1976.”

Itis of course well established that under the Supremacy Clause of the United States
Consptpuon such provisions in a federal statute or regulation take precedence over
conflicting provisions of state law. Carleson v. Remillard, 406 U.S. 598, 92 S. Ct.
1932, 32 L. Ed. 2d 352 (1972); Swift & Co. v. Wickham, 382 U.S. 111, 86 S. C1.
258, 15 L..Ed. 2d 194 (1965). It also is well established that state law ordinarily
should be interpreted so as to avoid any possible federal constitutional question.
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State v. Profaci, 56 N.J. 346 (1970); Ahto v. Weaver, 39 N.J. 418 (1963). However,
since we have concluded that the action you propose is not inconsistent with state
jaw in any event, it is unnecessary to explore further the impact of the Economic
Stabilization Regulations.

Accordingly, it is our opinion that you may legally agree to accept less than
the Governor's $65,000 statutory salary. The appropriate action for you to take
t0.effectuate a temporary reduction in the Governor's salary would be to execute
a written instrument similar to that involved in Long v. Board of Chosen Freeholders
of the County of Hudson, supra, indicating that you intend to temporarily waive a
portion of the statutory salary in recognition of the prevailing adverse economic
conditions and pursuant to the ruling of the Federal Cost of Living Council. The
instrument should then be served upon the State Treasurer and a certiﬁe.f:l copy
should be served upon the Director of the Division of Budget and Accounting. By
acting in this manner, you would not be changing the statutory terms of the Qover-
nor’s salary. Therefore, when the temporary reduction established by your unilateral
waiver expires, you would be able to take the full Governor’s salary of $65,000 with-
out violating the provisions of Article V, Section 1, Paragraph 10 of the State (_Zonsu-
tution, which prevents the Governor’s salary from being increased during his term
of office.

Respectfully,

WILLIAM F. HYLAND
Attorney General

July 31, 1974
JOANNE E. FINLEY, M.D., Commissioner
New Jersey State Department of Health
Health and Agriculture Building
Trenton, New Jersey 08625

FORMAL OPINION NO. 21974

Dear Dr. Finley:

" The Department of Health has asked.for advice as to the extent to which health
care facilities owned and operated by recognized religious organizations are exempt-
ed from the certificate of need requirements of N.J.S.A. 26:2H-1, er seq., the
“Health Care Facilities Planning Act.”

The Legislature has conferred on the State Department gf Heglth “the centra‘l,
comprehensive responsibility for the development and administration of the State’s
policy with respect to ... hospital and related health care services . . ’ N.J.S.A.
26:2H-1. Almost every conceivable type of health care facility has been mcludf:c_j _by
the Legislature within the Department’s jurisdiction. The only kinds of facilities
specifically excluded from the statute are those “institutions that provide healing
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. solely by prayer.” N.J.S.A. 26:2H-2(a). Ostensibly, the Legislature intended to

encompass all health care facilities “whether public or private” within the scope
of this statute. Thus, the certificate of need requirement found in N.J.S. A. 26:2H-7
applies to all types of health care facilities (with the one exception noted above) re-
gardless of by whom and for whom they are operated and maintained.

Some of these facilities, of course, are owned and operated by recognized reli-
gious bodies or denominations. Nevertheless, these facilities, unless they provide
healing solely by prayer, are subject to the same requirements under N.J.S.A. 26:
2H-1, et seq., as are those facilities operated and maintained by private, non-sectar-
ian, public or governmental agencies.* The applications for certificates of need sub-
mitted by these facilities under N.J.S.A. 26:2H-7 must be reviewed under the criteria
found in N.J.S.A. 26:2H-8, which are:

(a) the availability of facilities or services which may serve as alternatives

or substitutes,

(b) the need for special equipment and services in the area,

(c) the possible economies and improvement in services to be anticipated

from the operation of joint central services, :

(d) the adequacy of financial resources and sources of present and future

revenues,

(e) the availability of sufficient manpower in the several professional dis-

ciplines, and

(f) such other factors as may be established by regulation.

The statute expressly states that the above criteria “shali be taken into consid-
eration” when processing certificate of need applications. The criteria are mandatory
and each application must undergo scrutiny with reference to each criterion, whether
statutorily or administratively created. The criteria deal with various aspects of both
the subject matter presented by an applicant and the financial and practical abilities
of the applicant itself. The critical issues to be determined are “‘the need for health
care facilities™ in the applicant’s particular geographical and service area and the
impact of the proposed project on “‘the orderly development of adequate and effec-
tive health care services.” N.J.S.A. 26:2H-8.

The request for advice is primarily concerned with the effect of the final
sentence of N.J.S.A. 26:2H-8, which provides:

“In the case of an application by a health care facility established or
operated by any recognized religious body or denomination, the needs of
the members of such religious body or denomination for care and treatment
in accordance with their religious or ethical convictions may be considered
to be public need.”

This language was originally found in a bill passed by the Legislature and vetoed
by the Governor in March 1971. The phrase was deleted in the bill's final passage
(L. 1971, c. 136) and was then adopted as it now appears (L. 1971, c. 138). The issues
raised herein concern the effect and degree of an exemption on the issuance of
certificates of need by reason of this language on the overall administration of a
certificate of need program by the Department of Health under N.J.S.A. 26:2H-7.
Furthermore, assuming arguendo that there is an exemption, is the exemption af-
fected by the Department’s moratorium on skilled and intermediate care beds?



FormaL OpINION

It is clear that this sentence in N.J.S.A. 26:2H-8 cannot t')e read as the grant by
the Legislature of a blanket exemption from the Statute’s certificate of nce@_requn;e-
ments. Such an interpretation would be repugnant to the broad _dcﬁnmon of a
“health care facility” as set forth in N.J.S.A. 26:2H-2 and the specific, narrow ex-
clusions found therein. Roman v. Sharper, 53 N.J. 338, 3_41 (1969). Such an mterp;z—
tation would also undercut the declared purpose for which the statute was enacts d

- since the loss of control over the sizable segment of the health care industry operated
by and for religious groups would render impotent attempts at health plann18n3g z;rg)6
control of rates. Cf. Asbury Park Press v. City of A;bury Park, 19 N.J. 183,
(1955); Evans v. Ross, 5STN.J. Super. 223, 229 (App. Div. 1959_), o iment

In effect, the last sentence of N.J.S.A. 26:2H-8_me.rely gives to the epali‘n_]en
the discretion to consider, when processing an application of a recogmzegi rtla lglOlil.S
body or denomination, the issue of the needs of the members of that particular re hl
gious body or denomination, rather than the needs of the general populace in t c:
facility’s geographic or service area. Since the ne;ds of a particular religious Fe;
may be so specialized or localized, the Department is not bopnd to review an app(;g
tion from such sect under the broad ‘‘need” criterion found in the sentence preceding
" On October 4, 1973, the Commissioner of Health, with the appro.val cgf the

Health Care Administration Board, adopted pursuant Lo N.JS.A. 2.6.2dH- (N a
general moratorium on the approval of certificates of need for both skilled nursing
and intermediate care beds. The regulation was adopted as follows:

“Effective immediately and until March 31, l97f1, ceniﬁqates of r}eed
shall not be issued to health care facilities requesting additional sl'<1.]l'ed
nursing or intermediate care beds, or proposing to construct“new faCIllllCS.
to accommodate skilled nursing or intermediate care beds.” N.J.A.C. 8:
33-1L.11.

Thereafter, on February 7, 1974, the Commissioner of.Healt}Lagam with the
Board’s approval, amended the above language and substituted September 30,
1974” for “March 31, 1974 See 5 N.J.R. 408(c) .and 6 N.J.R. 63(b). The effect
of this regulation was and is to proscribe the erection of any new skilled nursing
or intermediate care beds until October 1, 1974. The rpgulauon 'does nqt on its f_ace
draw any distinction among the various types of sklllcq nursing or intermediate
care homes, whether religious or otherwise, being opergtcd in New Jersey. '

We have been advised that the policy considerations underlying this regulation
had their origins in 1971. At that time, the 1971 S_late Ple_lr} Afor .thc_ Construction
and Modernization of Hospitals and Related Medical Facilities indicated a state-
wide surplus of 4,300 long term care beds, and no.dlffcrenuauon at all was drawnf
therein between skilled nursing beds and intermediate care beds. By the middle o
1972, federal and state officials estimated that as many as 40% of the patients occupy-
ing nursing home beds could be cared for in a less intensive, Or mlermedlatg., care
facility. However, since there was no federal or state program Aof standards an relm}-]
bursement fully developed for intermediate care nursing Services, the need for sulch
beds could not be accurately calculated. Therefore, the Commissioner an@ the Healt
Care Administration Board (hereinafter “HCAB”)on Jul_y 25, 1?72, dgcxdcd 1o main-
tain the one classification of “long term care beds” for an indefinite period.

When the 1973 State Plan was approved by the HCAB, long term care beds
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were broken down into skilled nursing beds and intermediate care beds, It was decid-
ed, however, that because the new State Plan showed a large surplus of skilled nurs-
ing beds and a great need for intermediate care beds, a number of nursing homes
might wish to change the classification of their existing long term care beds (which
were skilled nursing beds under the 1973 State Plan) to intermediate care beds. Thus,
the HCAB approved the initial general moratorium on the erection of any skilled
or intermediate beds to enable reclassification of existing beds. Once the general
moratorium has ended on October |, 1974, N.J.A.C. 8:33-1.11, the Department
will be able to determine more accurately the need for both new skilled and new
intermediate care beds. It is therefore clear from both the face of the regulation
itself and the reasons behind its adoption, that-the general moratorium is equally
applicable to religious as well as to non-religious nursing homes.

Thus, the terms of the above regulation effectively preclude the processing of
certificate of need applications under any of the criteria found in N.J.S.A. 26:2H-8.
All applications for the types of beds encompassed by the regulation must be treated
equally by the Department. See, e.g., Hercules Powder Co. v. State Bd. of Equaliza-
tion, 66 Wyo. 268, 208 P. 2d 1096, 1112 (Sup. Ct. 1949); New York Telephone Co.
v. United States, 56 F. Supp. 932, 938 (D.C.N.Y. 1944), rev’d on other grounds
326 U.S. 638,66 S.Ct. 393,90 L. Ed. 371 (1946). See also Cooper, | State Adminis-
trative Law §4(E). Therefore, no applications for certificates of need for either skilled
nursing beds or intermediate beds should be granted until the regulation expires,
regardless of by whom or for whom they are submitted.

For these reasons, you are accordingly advised that the provisions of N.J.S.A.
26:2H-8 do not provide a blanket exemption for religiously sponsored nursing homes
from the certificate of need requirements imposed by law, but that the criteria of
“religious need” shall be evaluated as a factor along with other pertinent factors
in the exercise of administrative discretion. You are also advised that the general
moratorium imposed by the Department on the issuance of certificates of need
for either skilled nursing beds or intermediate care beds until Ocilober 1, 1974, is
applicable to both religious and non-religious nursing homes.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

BY: JONATHAN WEINER
Deputy Attorney General

* Although not an issue raised in the Administrative Agency Advice Request, the appropri-
ateness of State regulation of health care facilities owned and operated by religious bodies
or denominations is not open to question. **[I]t is axiomatic that, while the right of religious
belief is absolute, the exercise of practices corollary to that belief may be subjected to reason-
able regulation by the police power and must be considered in light of the general public wel-
fare.” State v. Congdon, 76 N.J. Super. 493, 509 (App. Div. 1962). The public welfare has been
balanced and has prevailed against the religious needs or tenets of a particular church or group
in many areas. For example, in Allendale Congregation of Jehovah's Witnesses v. Grosman,
30 N.J. 273 (1959), the church’s proposed meeting hall violated a municipal zoning ordinance.
The church claimed that compliance with the ordinance would not allow it to utjlize its property
in the manner it desired and hence such an ordinance abridged the church's right to “*freedom
of assembly.” The court, in rejecting this argument, held that the ordinance was necessary
to promote the public safety and general welfare. Thus, the property, despite its use for reli-
gious purposes, was subject to the ordinance. See also, Sexton v. Bates, 17 N.J. Super. 246
(Law Div. 1951), aff'd 21 N.J. Super. 329 (App. Div. 1952).
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August 7, 1974

HONORABLE J. EDWARD CRABIEL
Secretary of State

State House

Trenton, New Jersey 08625

FORMAL OPINION NO. 3-1974

Dear Secretary Crabiel:

You have asked for an opinion as to whether the 30 day voter durational resi-
dency requirement set forth in Laws of 1974, c. 30, §6, is violative of Art. 2, para.
3(a) of the 1947 New Jersey Constitution which provides that an individual must be a
resident of the county where he intends to vote for 40 days preceding an election.*

A review of a number of authoritative decisions of the Supreme Court of the
United States suggests that substantial doubt has now been cast on the constitution-
ality of the 40 day voter durational residency requirement of our State Constitution.
A serious question has now arisen under the Equal Protection Clause of the United
States Constitution as a result of the newly enacted 29 day period for registration
preceding an election. In Dunn v. Blumstein, 405 U.S. 330, 31 L. Ed. 2d 274, 92 S.
Ct. 995 (1972), the Supreme Court of the United States struck down the durational
residency requirement of the State of Tennessee, which required the voter to be a
resident of the state for one year and of the county for 3 months. Significantly, Ten-
nessee permitted registration up to 30 days before an election. In declaring the
Tennessee durational residency requirements to be unconstitutional, the Court did

not fix a specific residency period but left some discretion to the states to fix the
period within reasonable limits. The Court said:

“Fixing the constitutionally acceptable period is surely a matter of de-
gree. It is sufficient to note here that 30 days appears to be an ample period
of time for the State to complete whatever administrative tasks are neces-
sary to prevent fraud —and a year, or three months too much.”

* ¥ X

“As the court below concluded, the cut-off point for registration 30 days
before an election ‘reflects the judgment of the Tennessee legislature that 30
days is an adequate period in which Tennessee’s election officials can effect
whatever measures may be necessary, in each particular case confronting
them, to insure purity of the ballot and prevent dual registration and dual
voting' ...."”

The Supreme Court has more recently upheld a statutory closing of voter registra-
tion 50 days before election, Burns v. Fortson, 410 U.S. 686, 93 S.Ct. 1209, 35 L.Ed.
2d 633 (1973), and a 50 day durational residency requirement which was tied to a
closing of registration 50 days before election. Marston v. Lewis, 410 U.S. 679, 93
S.Ct. 1211, 35 L.Ed. 2d 627 (1973).

The essential rationale of the Supreme Court’s opinions in Dunn and Marston
is that a residency requirement of 40 or 50 days may be sustained if the Legislature
determines such a period of time to be necessary for the preparation of adequate
voter lists. Enactment of a law establishing a shorter period for the preparation of

soeEm L T AT T T
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voter lists, such as the 29 day period provided by this law, constitutes a legislative
judgment that the longer period is not necessary for that purpose. Although the Su-
grgmc Colurt of tltx)c (_.(Ijnited S]tates has not held that a state’s durational residency re-
uirement must be identical with the period between th i i

elef:ll.on day, the Court in Dunn and Mp::rston cmphasizcg (l:tllgstcaoligr;gl;stli:/ae[?c’: S:“:‘-
scribing a specific period of time to be necessary to achieve the State’s legitimate goal
of preparing adequate voter lists would also probably tend to indicate that no longer
period of time would be necessary as a durational residency requirement. Thcrefo%e

the enactment of a 29_day period for registration preceding an election substantia]l):
undprmmes the constitutional basis presently sustaining a longer 40 day residenc

period. . !

‘Foy these reasons, it is our opinion that the establishment of a 29 i

the I_,eglslature for the preparation of adequate voter lists has creatcdd:{nﬁfsrtl;glit;);
llkellhOOC! tha} the 40 day durational residency provision of the State Constitution
may be violative of the Equal Protection Clause of the United States Constitution

You are therefore advised that in iccordance with Laws of 1974, c. 30, §6, N.J.S A.
1_9:31-5, all county boards of election may be informed that a registra;lt sl,lall. b-e 'en-.
titled to vote at any election held subsequent to such registration if he or she is a resi-

dent of the State and : ;
i nd county for at least 30 days at the time of the holding of such

Sincerely yours,

WILLIAM F. HYLAND
Attorney General

By: THEORDORE A. WINARD
Assistant Attorney General

* Art. 2, para. 3(a) |
“Every citizen of the United States, of the a
) 2 8 ge of 21 years, who shall have been a
resident of this Statq 6 months and of the county in which he claims his vote 40 days
next before the election, shall be entitled 10 vote for all officers that now are or here:

after may be elective by the people, and upon all questi i i
2 vats ot the poonles” p p questions which may be submitted 1o

A concurrent resolution was introduced in the General A i

tion ssembly proposing to amend Art. 2
panl'a. 3 of the Co_nsmuuor.) of New J«?rsey‘ to provide for a durational residc%lcy rcquireme:u o'f
0{1 y 30Ndays. This resolution passed in the General Assembly on April 30, 1973 and in the Sen-
ate on November 29, 197_3. The proposed amendment to the State Constitution will appear as a
referendum on the ballot in the November 1974 general election.
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August 30, 1974
MR. JOHN F. LAEZZA, Director
Division of Local Government Sgrvices
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 41974
Dear Mr. Laezza:

ve requested an opinion regarding the extent to which the Emergency
Petr(?;;:lmhil?ocﬁion Act of 1273, P. L. 93-159 (hereafter EPAA), excuses munici-
palities and counties from their obligation under State law to advertise for blﬁls for
gasoline supply contracts. The answer t0 your inquiry requires a discussion of the ap-
plicable State and Federal regulatory schemes.
INTRODUCTION

ompetitive bidding is designed to secure honest competition apd protect tax-
paycrc; fropm unjust and egxtortionate contracts. Hillside Twp. v. Sternin, 25 _N.Jt.)l}l7,
322 (1957). Toward this end, the Local Public .Contract_s Law imposes certain 0 1ﬁa;
tions upon governmental units selecting gasoline S}lppllers. The statute requn;es ! ;
“[e]very contract [with certain exceptions not herein releve}nt] iis fm? thc_. .. furnis }
ing ... of any materials or supplies, the cost . .. whereof isto bc.p_ald with or out of
public funds, shall be made or awarded only after public advertising for bids . . ..
N.J.S.A. 40A:11-4.* The contract must then be awarded to the lowest responsible
bidder. N.J.S.A. 40A:11-16. To receive the contract, of'cours.e, the lowest respon-
sible bidder must offer a bid capable of satisfying the specnﬁcauops fgr th§ work con-
templated. Hillside Twp. v. Sternin, supra. A contract awarded in v1.olat10n of these
standards is invalid and may be set aside. E.g., Hillside Twp. v. Sternin, supra.

The EPAA requires the President to allocate scarce petroleum products and es-
{ablishes broad goals to be achieved by this program. Such goals fnclude ﬂ;l,e preser-
vation of an “economically sound and competitive petrolcum. mdustry, and an
equitable distribution of . .. refined petroleum products at equitable prices among1
all regions and areas of the United States.” P.L. 93-159 §4(b) (1). See also Federa
Energy Administration Act of 1974, P.L.93-275, §5(b). ' . |

A comprehensive regulatory scheme was promulgated to {{nplement these an S.
These regulations distinguish between an “‘end user and a wholes'alc purchaser-
consumer” of an allocated product. An ‘“‘end user” is defined as an ultimate consum-
er” of an allocated product. An “end user” is defined as an ultimate consumer who
purchased less than 84,000 gallons of product. 10 C.FR. 21 l..Sl. A wholqsale lpu7ri
chaser-consumer, on the other hand, is defined asa firm which in any year since d9l
received 84,000 gallons of an allocated product “into a storage tank ... ata fixed lo-

ion.” F.R.211.51. _
Cauo{‘jndlg' (t:hc program, a gasoline supplier must provide gasoline to any end uscr;
which it supplied as of January 15,1974 (10 C.F.R. 21 1..9(l3')), as well as suchlx;ew e?
users as it would supply under “normal business practices . IQ C.F.R.21L (()1'( ).
With regard to a wholesale purchaser-consumer, “[e]aqh supplier of [motor gahso ine]
shall supply all . . . wholesale purchaser-consumers which purchasid e [;u;:{ %??0;
line] from that supplier during [the corresponding month of 1972]. 10 CF.R.211.

10
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(a) (1) (emphasis supplied); 10 C.F.R. 211.102. This relationship may be terminated
only by mutual agreement or order of the FEA, 10 C.F.R. 211.9(a) (2) (n). It follows
as a general rule that a wholesale purchaser must obtain its required gasoline from
its 1972 supplier. Cf. 10 C.F.R. 211.12(b) (2). Suppliers must make their gasoline
available to both ‘‘end users” and “‘wholesale purchaser-consumers™ at the base
price, i.e., the “weighted average price” at which the gasoline was priced on May 15,
1973 in transactions with the same class of purchasers, plus any increased product

costs incurred by the refiner. 10 C.F.R. 212.82(f); 10 C.F.R. 212.83(b); FEA Ruling
1974-1.

END USERS

In order to determine whether the Federal allocation program excuses a munici- .
pality from the bidding requirements of the Local Public Contracts Law, attention
should be directed to the circumstances under which gasoline contracts will be con-
summated. The first such circumstance concerns a municipality which is an end user
of gasoline. As noted earlier, the supplier must accept such new end users as it would
supply under ‘‘normal business practices’”. 10 C.F.R. 211.12(f) (1). In the context of
government contracts, such normal business practices include the selection of a sup-
plier through competitive bidding. Thus, a governmental end user is free to apply to
a non “base period” supplier as a new end user and to do so by competitive bidding,
without interfering with the allocation program. FEA Ruling 1974-19. Therefore,
the competitive bidding requirements of the Local Public Contracts Law remain in

full force with respect to municipalities and counties which are classified as *‘end
users” by the FEA.

WHOLESALE PURCHASER-CONSUMERS

As applied to wholesale purchaser-consumers, state bidding statutes are *‘super-
seded to the extent they are inconsistent with the allocation regulations.” FEA Rul-
ing 1974-19. The petroleum allocation program, as noted earlier, requires a supplier
to furnish gasoline to its base period wholesale purchaser-consumers. 10 C.F.R.
211.9(a). On the other hand, the Local Public Contracts Law requires that a munici-
pal wholesale purchaser-consumer award such contracts to the lowest responsible
bidder. N.J.S.A. 40A:11-1 er seq. Since a municipal wholesale purchaser-consumer
may receive a low bid from a non base period supplier, these provisions appear to be
incompatible.

Under the allocation program, a wholesale purchaser-consumer may be relieved
of its obligation to obtain allocated petroleum products from a base period supplier
by means of an exception from the coverage of the program on the ground of serious
hardship or gross inequity. 10 C.F.R. 205.41. Such exceptions, however, appear 1o be
granted sparingly. The FEA has declared that the allocation regulations are “‘in-
tended to be applied equitably such that the burden of fuel shortages will be borne
without regard to whether a governmental agency or a private citizen is involved.”
FEA Ruling 1974-19. Moreover, in a parallel area involving an assignment to a new
supplier when a base period supplier is unable to provide product, *“[t]he fact that a
wholesale purchaser-consumer is a governmental entity required by State . . . law to
procure supplies at the lowest price will not be a controlling factor ....”
FEA Ruling 1974-19. In applying for an exception, a municipality must demonstrate
that “the nature of the resulting burden on the [applicant] is not significantly dif-
ferent from the nature of the burden shared by other such governmental units
throughout the country.” Board of Education, City of New York, CCH Federal
Energy Guidelines, par. 20, 616. The magnitude of the burden of proof resting upon a
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municipality is revealed in Department of Purchase, City of New York, CCH Fed-
eral Energy Guidelines, par. 20618, in which the FEA noted that:

“[a]lthough the scope of the disruptions which New York City is experienc-
ing is greater simply because of its population size than the problems ex-
perienced by other communities, the nature of the burden which the City
faces is no different from the nature of the burden shared by other com-
munities throughout the country.”

At the present time, therefore, it is clear that the Federal allocation program is
so stringently administered as to render it virtually impossible for a municipal whole-
sale purchaser-consumer to obtain an exception even when public bidding has pro-
duced a low priced supplier. In such an environment, to require a governmental
wholesale purchaser-consumer to solicit bids for its petroleum contracts and ex-
haust its adminstrative remedies before the FEA would unnecessarily engender con-
fusion among suppliers concerning the volume of their supply obligations and the
identity of their purchasers while an application for an exception is being processed.
Such uncertainty on a statewide scale could disrupt the flow of petroleum products
envisioned by the allocation program. Moreover, the State’s interests in avoiding ex-
tortionate contracts and collusive purchasing seem protected by the price formulae
built into the allocation program and the fact that a base period supplier relationship
was initially established by public bidding. Thus, the State law requirement that a
contract be awarded to a low bidder directly conflicts with the allocation program,
and thus the competitive bidding requirements of the Local Public Contracts Law
are at the present time superseded by the regulatory provisions of the FEA** It
should be noted, however, that this conclusion may be altered if future developments
reveal that an exception on the grounds of price differential may be regularly avail-
able to political subdivisions.

ASSIGNMENT TO A NEW SUPPLIER

Such a conflict does not occur when a supplier cannot fulfill a contract with a
base period wholesale purchaser-consumer. In that situation, the allocation program
permits a municipality to apply to the FEA for an assignment to a new supplier. 10
C.F.R. 211.12(¢) (3). The regulations provide, however, that “[t]o the extent practi-
cable, the FEA shall continue any existing supplier/purchaser relationships in mak-
ing such assignments.” 10 C.F.R. 211.12 (e) (3) (i). Additionai factors include

“the supplier’s allocation fraction, the allocation fraction of other sup-
pliers which could supply the wholesale purchaser-consumer, and whether
an assignment will effect the competitive position of any independent mar-
keter, ar small or independent refiner or would be otherwise inconsistent
with the objectives of the Emergency Petroleum Allocation Act of 1973.”
FEA Ruling 1974-19. :

Bearing these criteria in mind, a municipality faced with such prospects should first
attempt on its own to locate a supplier. The selection is obviously not limited to a
base period supplier. Accordingly, a municipality may advertise for bids under the
Local Public Contracts Law and obtain a non base period supplier without neces-
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sarily interfering with the allo.cation program; theréfore, the competitive bidding re-
qtuxreme‘n‘ti of the Local Public Contracts Law remain in full effect in such circum-
stances.

CONSTRUCTION PROJECTS

Fma!ly, und'er the allocation program, a municipality soliciting bids for a new
construction project and desiring to assure prospective bidders that gasoline is avail-
able to complete the project “may apply to a supplier as a new end user.”” The volume
of fuel needed to complete the job may be estimated, and upon award of the contract
transferr.ed to the successful bidder, if that bidder does not already have a sufﬁcieni
Ease pcno_d volume. No requirement is imposed that a supplier selected must be a

base period”” supplier. Thus, when a governmental unit “applies to a supplier as a
new c,nd user” it is clear that such application may be made in compliance with this
State’s bidding requirements without interfering with the Federal program.

CONCLUSION

You are therefore, advised that an end user (a2 purchaser of less than 84,000
gallons of an allocated product) in obtaining its petroleum resources must cont;nue
to comply with the Local Public Contracts Law. However, with regard to a govern-
menla.l wholesale pu.rchaser-consumcr of an allocated product (a firm which in any
year since 1971 received at least 84,000 gallons of an allocated product “into a stor-
age tank ... at a fixed location™. 10 C.F.R. 211.51), the provisions of the Local Pub-
lic Contracts Law appear to conflict with the Federal petroleum allocation program
Therefore, to the extent that an exception on the ground of price differential is un:

available to a municipality, the biddin i i
| g requirements of the Local P
Law are superseded. ublic Contracts

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: DOUGLASS L. DERRY
Deputy Attorney General

* Parallel provisions relating to board of education cont i
acts may be found in N.J.S.A. [8A:
18-1 et seq.: N.J.S.A. 18A18-5; N.J.S.A. 18A:18-6: N J.§ 18-20;
: 4 ; N.J.S.A. :18-6; N.J.S.A. 18A:18-19; ] i
N.J.S.A. 18A:18-21; and N.J.S.A. 18A:54-30. BAABISNIS.A. IBALS-20

. L . - . .

of course, a _mur_nc_lpallly remains free in its own discretion to let a contract for gasoline by
c}(])mlgéuuvc l_)lddmg if it cgncludcs ‘lhat the appropriate hardship waivers can be secured from
the FEA or, in the alternative, that it can terminate its relationship with its base period supplier

by mutual consent, 10 C.F.R. 211.9(a) (2) (ii d i
e (a) (2) (ii), and then find a new supplier through the com-

'.‘ * [t should be polcd, however, that the assignment of a new supplier continues for the dura-
uson of the ?Ilocanop program or “until otherwise ordered by the FEA." 10 C.F.R. 212.12 (e)
I( ). l'}"hug‘ if a'munlmpallly does not want to be committed 10 an arrangement which'by its
ength might violate State law (see e.g.. N.J.S.A. 40A:11-15(}) (a) ), it must anticipate repeat-

ing this procedure upon the expirati i ich 1 it i
g e p p piration of the period for which it can legitimately enter into
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September 5, 1974

ALAN SAGNER, Commissioner
Department of Transportation
1035 Parkway Avenue

Trenton, New Jersey

FORMAL OPINION NO. 5— 1974

Dear Commissioner Sagner:

You have requested an opinion as to whether an gudil report prepared by the
staff of the Department of Transportation, which contains ﬁ_nanc1al data pertaining
to the operations of the Transport of New Jersey, may be withheld from public dis-
closure.

You have advised that an audit report was prepared by the staff gf the l_);part-
ment of Transportation as a means to determine whether the financial posmon.of
the Transport of New Jersey warranted a $2,000,000 subsidy of the motor bus carrier
by the Commuter Operating Agency (COA). You have further indicated that the
subsidy granted to TNJ was in fact based in whole on the financial data and analysis
of the audit of operations of the TNJ. _

On February 13, 1974 a contract was executed between TNJ and CQA v'vhlch
indicated that TNJ was *“in imminent danger of terminating bus operaupns‘ and
that the continuation of its commuter and transit operations “‘are essential to the
health, safety and welfare of the citizens of New Jersey.” The contract thereupon
provided a subsidy by COA of the continued oper.ations of TNJ on the basis that
¢a]l payments are subject to audit and the availability of funds” and_ that COA shall
have the right to inspect *“all the books, records and accounts . . . which relate to con-
tracted service accounts, revenues and costs . . . D 1tis, theref(_)r.e, clear frqrq Fhe
terms of the arrangement with the TNJ that the COA, asa condition to subsidizing
the bus operations of the motor carrier, would exercise a right to audit and make a
financial examination of the records and costs of the TNJ. ‘

The essential issue posed is whether such an “audit report” may be wnthhe{d
from public disclosure or from disclosure to a motor bus carrier, Hudson Trapsn
Lines, Inc., in competition with TNJ for subsidies fron_l the COA. You have advxsgd
that the Hudson Transit Lines, Inc. has made a specific request upon you for dis-
closure of the audit report prepared as a condition to the award of a subsndy to ’1,‘NJ.

The analysis of the right of the public to inspect such. an “audit report” must
consider the so-called “common law right” as well as the right to public disclsosure
arising under the recently enacted Right to Know.]aw. N.J.S.A. 47:1A-1 et seq.
Recent judicial interpretation in both of these areas in Irval Realty, Inc. v. Bqard of
Public Utilities, 61 N.J. 366 (1972), provides substantial guidance to resolving the
present inquiry. In Irval, two plaintiffs were suing for property (.iar_nage and personal
injury as a result of a gas explosion on their property. Both plaintiffs brought a pro-
ceeding to compel the disclosure of a report prepared by the gas company nself and
submitted to the Board of Public Utility commissioners containing significant infor-
mation relating to the gas explosion, and a report customar@ly prepared by a staff
member of the Board of Public Utilities including the same kind of data listed in the
gas company report. The court held that a person seeking access to public rgcords
may assert a common law right as a citizen to inspection of such records, subject to
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the proviso that he “be able to show an interest in the subject matter of the material
he sought to scrutinize. Such interest need not have been purely personal. As one
citizen or taxpayer out of many, concerned with a public problem or issue, he might
demand and be accorded access to public records bearing upon the problem even
though his individual interest may have been slight . . . .”” Irval Realty, Inc. v. Board
of Public Ultilities, supra, at 372.

The Supreme Court cited with approval the case of Josefowicz v. Porter, 32 N.J.

Super. 585 (App. Div. 1954), wherein a public record was defined for purposes of the
common law as:

“

. . one required by law to be kept, or necessary to be kept, in the dis-
charge of a duty imposed by law or directed by law, to serve as a memorial
and evidence of something written, said or done, or a written memorial
made by a public officer authorized to perform that function, .. .”

Thus, it is fair to assume that an audit report prepared and maintained by the De-
partment of Transportation as a prerequisite to a subsidy grant to a motor bus car-
rier is a public record necessary to be kept by the agency in the discharge of its
responsibilities. It is also apparent that the Hudson Transit Lines, Inc. would have a
particular interest in examining the audit report to discern the financial criteria
upon which a substantial subsidy was granted to TNJ by the COA and as an aid to
enable it to compete for similar subsidies or assistance from the COA.

In Irval, the Supreme Court concluded that the Right to Know Law, N.J.S.A.
47:1A-1 et seq., did not require the demonstration of any showing of interest in the
material sought for public disclosure. The public record sought to be inspected mere-
ly had to be “required by law to be made, maintained or kept on file by any depart-
ment . . . of the State.” N.J.S.A. 47:1 A-2. In the present situation, the preparation
of an audit report by the staff of the Department of Transportation is a necessary
incident to the exercise of the COA'’s statutory power to grant a subsidy. For ex-
ample, the COA may enter into contracts with a motor bus carrier to operate pas-
senger service and to make payments based on the actual cost of such service to the
motor bus carrier plus a 6% return on the investment. N.J.S.A. 27:1A-19. In order
to carry out this responsibility, the agency has been empowered to investigate any
matters concerning any carrier under contract to the COA and shall have access to,
and a motor bus carrier shall make available, its property, books, records or docu-
ments. N.J.S.A. 27:1A-25 (b). Thus, the preparation, examination and maintenance
of an audit report as a precondition to a subsidy from the COA may conceivably
be construed to be a public record *‘required by law’ within the Right to Know law
and thereby properly in the public domain. Whether the audit report prepared by
members of the staff of the DOT squarely meets this definition is less than clear, but
need not be decided here, since it certainly qualifies as a public record within the
scope of the common law rule.

There, furthermore, does not appear to be any bona fide consideration of con-
fidentiality in furtherance of the public interest expressed in either the statuory ex-
clusions to the Right to Know Law, Executive Order No. 9 (1963),* or in the
confidentiality regulations of the Department of Transportation promulgated
pursuant thereto, N.J.A.C. 16:1-2.1. In fact, we are advised that the same or com-
parable financial data is filed annually by the TNJ with the Board of Public Utilities
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for other purposes. There is, consequently, no clearly defined public interest in main-
taining the confidentiality of these audit reports.

For these reasons, you are advised that an audit report prepared by the DOT of
the financial status of the TNJ as a prerequisite to the grant of substantial bus sub-
sidies to the TNJ to minimize certain operating deficits is a public record within the
“common law” rule. It is, therefore, subject to inspection by a person with a well
defined interest in the subject matter of bus subsidies in this State. You are also ad-
vised that there is serious concern that such audit report is subject to public dis-
closure under the provisions of the Right to Know law, as well, especially since there
is no precise consideration of confidentiality which would outweigh the public’s right
to be familiar with the disbursement of public funds through bus subsidies to motor
bus carriers.

Sincerely yours,

WILLIAM F. HYLAND
Attorney General

By THEODORE A. WINARD
Assistant Attorney General

* In accordance with the provision of the Right to Know law, Govenor Hughes issued Execu-
tive Order No. 9 which established the various records which were not to be deemed public
records under the Right 10 Know Law. In addition, Executive Order No. 9 empowered the head
or principal executive of each department of State government 1o adopt and promulgate regula-
tions setting forth which records under his jurisdiction shall not be deemed public records.

September 5, 1974
WILLIAM M. LANNING, Chief Counsel
Legislative Services Agency
State House
Trenton, New Jersey 08625

FORMAL OPINION NO.6- 1974

Dear Mr. Lanning:

You have inquired whether the State Constitution allows an appropriation to
provide legislators with office space in their home districts. It is concluded on the
basis of constitutional and judicial precedent that such an appropriation would be
valid. It would be important, however, for any such program to be coordinated with
the State Treasurer because of his specific responsibilities in the area of space pro-
curement and allocation and for the additional purpose of formulating appropriate
controls over procedures.

The provision of the 1947 New Jersey Constitution directly applicable is Art.
1V, § IV, par. 7, which provides in pertinent part:
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*Members of the Senate and General Assembly shall receive annually,
during the term for which they shall have been elected and while they shall
hold their office, such compensation as shall, from time to time, be fixed by
law and no other allowance or emolument, directly or indirectly, for any
purpose whatever . . ..”

In drafting this provision. the framers of the 1947 Constitution effected a change
from fixed legislative compensation as prescribed in the 1844 Constitution to a flex-
ible mode of compensation.* In other respects they left the 1844 provision un-
changed. The proceedings of the 1947 Convention reveal, in this connection, an al-
most exclusive concern with the question of fixed versus flexible salaries. The only
reference to the prohibition of allowances discovered is the remark, in committee,
that “members of a legislative council could not be paid for what might amount to
considerable extra work.” 1l Proceedings of the Constitutional Convention of 1947,
p- 689.

Examination of the previous constitutional history.of the prohibition provides
no substantial guidance in answering the present inquiry. It first appeared as part of
the 1875 amendments to the 1844 Constitution, and substituted the fixed compensa-
tion specified for per diem and mileage payments.** Proclamation of Sept. 28, 1975,
L. 1876, p. 433.

As part of the former Constitution, the paragraph received its only judicial inter-
pretation in Wilentz ex rel Golat v. Stanger, 129 N.J.L. 606 (E. & A. 1943), where
the court found the clause violated by payment of salary to an incumbent legislator
for services as counsel to the Milk Control Board. The court stated:

“The compensation of $500 fixed for members of the legislature is the
maximum compensation, according to our understanding, permitted to be
paid from the state treasury for any and all services by such members to or
on behalf of the state, and the words ‘no other allowance or emolument,
directly or indirectly, for any purpose whatever’ are inclusive of the com-
pensation nominated by the director 10 be paid to Mr. Stanger for his ser-
vices as counsel.” (Emphasis added.) 129 N.J.L. at 609.

The court’'s comment suggests that the evil to be avoided is pecuniary gain to the
legislators over and above their stated compensation and not the provision of ancil-
lary services or facilities, in aid of the strictly legislative function.

The courts of sister states have so interpreted constitutional provisions kindred
to N.J. Const. Art. IV, § IV, para. 7. They have distinguished between payments of
personal expenses and those of a distinctly legislative character. Where the proposed
allowance is not related to a legitimate legislative expense, it is prohibited; where such
a relation is shown, it is allowed. State ex rel Griffith v. Turner, 117 Kan. 755, 233 P.
510 (1925) (invalidating an unrestricted per diem allowance as not necessary to en-
able the legislature to perform its functions); Peay v. Nolan, 157 Tenn. 222, 7 S.W.
2d 815 (1928) (appropriation for postage, stenographic hire and other necessary ex-
penses, unrelated to actual expenses, invalid as not directed to expenses arising from
the performance of official duties); Manning v. Sims, 308 Ky. 587, 213 S.W. 2d 577
(1948) (allowing the judiciary a monthly sum, determined to be a reasonable mini-
mum estimate, for postage, telephone, supplies, stenographic and law clerk hire,
books and periodicals). The Kentucky court stated:
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“Unless the contrary is clearly expressed, it is consistently held that
the allowance of reasonable expenses incurred in the discharge of the offi-
cial duties is neither salary, compensation, nor an emolument of the office.”
213 S.W. 2d at 580.

Squarely on point with regard to the present inquiry is the more recent Spearman v.
Williams, 415 P. 2d 597 (Okla. 1966), distinguishing disallowable personal expenses
from proper legislative outlays, among which were found to be a monthly allowance
in lieu of actual expenses for the maintenance of mandatory legislative district offices.
The court reasoned:

“The functions of government have grown and expanded greatly since
statechood, many new boards, commissions and agencies having been
created to carry out the ever increasing necessities, welfare and desires of
our people. Many members of the Legislature, past and present, have not
maintained offices within which to transact legislative business in their
districts. The Legislature has now, due to the present press of legislative
business, deemed it advisable for each member thereof to maintain an of-
fice in their respective districts so they can be more available and accessible
to advise and consult with their constituents, which the legislative body
evidently thought would inure to the benefit of the whole state.

“It is our conclusion that such office and traveling expenses incurred
by members of the Legislative Council are expenses of the performance of
official duties and are not compensation, salary or emoluments . .. .” 415
P. 2d at 602. .

It is therefore sound to distinguish for purposes of Art. 1V, § IV, para. 7, be-
tween payments constituting pecuniary gain and those which directly facilitate the
conduct of legislative business, although they may incidently reduce expenses other-
wise borne by particular legislators. See Manning v. Sims, supra. Among the latter
are the existing appropriations for legislative aids, for postage and telephone, and
the proposed appropriation for legislative district offices.

What has been said also disposes of any constitutional difficulties on the score
of Art. 1V, § IV, para. 8, providing:

“The compensation of members of the Senate and General Assem-
bly shall be fixed at the first session of the Legislature held after this Consti-
tution takes effect, and may be increased or decreased by law from time to
time thereafter, but no increase or decrease shall be effective until the legis-
lative year following the next general election for members of the General
Assembly.”

This paragraph is new in the 1947 Constitution, for the obvious reason that compen-
sation was previously fixed by organic law rather than by statute. Since the proposed
appropriation is not compensation for purposes of paragraph 7, the succeeding para-
graph, a fortiori, is no impediment. .

For the reasons above stated, you are advised that an appropriation to provide
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legislative district offices would be valid under Art. 1V, § IV, para. 7 of the 1947
New Jersey Constitution. Your attention is again directed, however, to the impor-
tance of coordination of such a program with the State Treasurer.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: PETER D. PI1IZZUTO
Deputy Attorney General

* Art. IV, §IV, para. 7 of the 1844 document, as amended, directed:

“"Members of the senate and general assembly shall receive annually the sum of
five hundred dollars during the time for which they shall have been elected. and while
they shall hold their office, and no other allowance or emolument, directly or indirect-
ly, for any purpose whatever."

** The original language of 1844 specified:

*‘Members of the senate and general assembly shall receive a compensation for
their services, to be ascertained by law, and paid out of the Treasury of the State;
which compensation shall not exceed the sum of three dollars per day for the period of
forty days from the commencement of the session, and shall not exceed the sum of one
doltar and fifty cents per day for the remainder of the session. When convened in extra
session by the Governor they shall receive such sum as shall be fixed for the first forty
days of the ordinary session. They shall also receive the sum of one dollar for every ten

miles they shall travel in going to and returning from their place of meeting, on the
most usual route.”

September 9, 1974
THE HONORABLE ANN KLEIN

Commissioner

Department of Institutions
and Agencies

135 West Hanover Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 7— 1974

Dear Commissioner Klein:

You have asked for an opinion as to whether the county government or the state
government is responsible for establishing shelter care facilities for juveniles in need
of supervision pursuant to N.J.S.A. 2A:4-42 et seq. Initially, it should be noted that
N.J.S.A. 2A:4-42 does not require that any new accommodations for juveniles be
built or otherwise established. Since the Legislature enacted this code only a few
months in advance of its effective date, it did not contemplate the need to establish
additional residential facilities. If, however, existing residential arrangements do
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prove inadequate, then, you are hereby advised that the county governing body may
establish such new facilities or adapt existing facilities so as to provide for the shel-
ter care of juveniles within its jurisdiction. The Division of Youth and Family Ser-
vices may establish such shelters for children who are in its care, custody or guardian-
ship programs. The State, however, has no obligation to establish and maintain
facilities for the shelter care of every juvenile determined to be in need of supervision.

Under the new juvenile act, which became effective March 1, 1974, “shelter
care” is defined as “the temporary care of juveniles in facilities without physical
restriction pending court disposition™ (N.J.S.A. 2A:4-43d) and ‘“‘detention” means
*‘the temporary care of juveniles in physically restricting facilities pending court dis-
position.” N.J.S.A. 2A:4-43c. Furthermore, the act distinguishes between those
juveniles charged with an act of delinquency (N.J.S.A. 2A:4-44) and those juveniles
in need of supervision (N.J.S.A. 2A:4-45) and clearly establishes different criteria for
placing a juvenile in a detention facility or in a shelter facility pending court disposi-
tion. N.J.S.A. 2A:4-56. It is thus immediately apparent that the law no longer per-
mits a youth house facility to be used indiscriminately as a place of detention for
alleged delinquents and as a place of residence for those juveniles who may be aban-
doned or neglected or who may be charged with some juvenile offense such as truan-
cy, incorrigibility, etc. The act, while authorizing use of separate facilities, does not
provide for the establishment of any new facilities nor does the act repeal any sec-
tions of the existing law providing for the establishment of shelter care facilities.
Therefore, in order to fix the responsibility for establishment and maintenance of
shelter care facilities, it is necessary to examine existing law,

Under N.J.S.A. 9:12A-1, the county board of chosen freeholders may establish

and maintain shelters for the temporary residence of juveniles. N.J.S.A. 9:12A-|
provides in pertinent part:

“The board of chosen freeholders of any court may establish, equip
and maintain a home for the temporary detention of children, separated
entirely from any place of confinement of aduits, to be known as *“The
Children’s Shelter of ...... County,” which shall be conducted as an
agency for the purpose of caring for the children of the county whose cases
are pending before the juvenile and domestic relations court of the county
or who are homeless or abandoned, abused, neglected or cruelly treated,
or who, being under 16 years of age, are witnesses before such court or
some other court.” N.J.S.A. 9:12A-1.

Similarly, the county is authorized to appropriate funds for the maintenance of
County Youth Houses (N.J.S.A. 9:11-8), County Detention Schools (N.J.S.A. 9:10-
3), and County Homes for Children. N.J.S.A. 9:12-1.

In the event the county fails to establish a residential facility, county funds must
be used to maintain the juvenile in an appropriate place in a neighboring county, at
a state facility or in a foster home. Under N.J.S.A. 44:4-24, the county welfare
board hasi charge of the supervision of the relief and settlement of the poor in its
jurisdiction. “Settlement of a person” means his right under the provisions of Chap-
ter 4 of TiIlle 44 to relief, maintenance or support in any county or counties. N.J.S.A.
44:4-1. Specifically, if a county maintains a Youth House for the detention of juve-
niles, the court has the power to order financially able parents to pay the county for
the maintenance and clothing of the detainee. N.J.S.A. 9:11-6. Even when a young-
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ster is adjudged delinquent and committed to a state institution, the expenses of the
committment and board are to be paid by financially able parents to the county
treasurer. N.J.S.A. 30:4-157 4.

The Legislature, on the other hand, has placed no statutory burden on the Siate
to maintain facilities for shelter care of all juveniles. Only juveniles enrolled in Divi-
sion of Youth and Family Services programs are statutorily eligible for maintenance
by the State. N.J.S.A. 30:4C-27 provides in pertinent part:

*Pursuant to the providing of care, custody or guardianship for any
child, in accordance with the provisions of this act', the Bureau of Chil-
dren’s Services may expend sums as may be necessary for the reasonable
and proper cost of maintenance, including board, lodging, clothing, medi-
cal, dental, and hospital care, or any other similar or specialized commodity
or service as the needs of any such child may require ... . N.J.S.A. 30:
4C-27.

Since this provision is permissive rather than mandatory, the obligation to provide
maintenance for even Division of Youth and Family Services children can be con-
sidered discretionary with the agency. In any event, the Division of Youth and Fami-
ly Services has the statutory power to assess a certain portion of any maintenance
costs it expends for children in the State to the home counties of the children in-
volved. N.J.S.A. 30:4C-30 provides that maintenance costs for each child in the care,
custody or guardianship of the Division are to be shared 75% by the State and 25% by
the county.

Moreover, the State is authorized to establish child care shelters pursuant to
N.J.S.A. 40:4C-26.2, but they are restricted in their use by N.J.S.A. 30:4C-26.3
which provides inter alia that “such shelters shall be equipped and used for the
temporary care and supervision of children who are placed in the care. custody or
guardianship of the State Division of Youth and Family Services”. Thus, main-
tenance payments by the State are reserved for those youngsters accepted by the Div-
ision of Youth and Family Services for placement. To be eligible for placement in a
Division of Youth and Family Services program, the youngster must be of such
circumstances as to qualify for these services under N.J.S.A. 30:4C-11. If the child
meets the standards set forth in N.J.S.A. 30:4C-11, “‘then the Bureau of Children’s
Services may accept and provide such care or custody as the circumstances of such
child may require”. N.J.S.A. 30:4C-11 (emphasis added). For purposes of temporary
shelter care pending a hearing, the Division of Youth and Family Services has no
statutory obligation to maintain youngsters who are not in its programs.

Therefore, the county governing bodies may establish shelter care facilities il
they deem it necessary or they must expend the sums necessary for maintaining
county juveniles in other appropriate facilities.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: JOSEPH T. MALONEY
Deputy Attorney General

I. Sections 30:4C-1 to 30:4C-40
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September 12, 1974
JOANNEE. FINLEY, M.D., Commissioner
New Jersey State Department of Health
Health & Agriculture Building
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPINION NO. 8—1974

Dear Dr. Finley:

The Executive Director of the New Jersey Health Care Facilities Financing
Authority has asked for an opinion on the constitutionality of a proposed amend-
ment to the Health Care Facilities Financing Law,; N.J.S.A. 26:21-1 ef seq., which
would empower the Authority to finance or refinance through the public sale of
bonds construction projects undertaken by proprietary health care facilities. The
present statute empowers the Authority to finance or refinance public and private
non-profit health care facility construction projects. The Authority has requested
advice as to whether an amendment to include proprietary health care facilities with-
in the purview of the act would be violative of Article VIII, §11, par. | and Article
VIII, § I1J, par. 3 of the 1947 New Jersey Constitution.

In 1972 the Legislature declared *‘that a serious public emergency exists affect-
ing the health, safety and welfare of the people of the State” because of the obsoles-
cence and inadequacy of the State’s hospital and other health care facilities. N.J.S.A.
26:21-1. In order *to encourage the timely construction and modernization,including
equipment, of hospital and other health care facilities,” N.J.S.A. 26:21-1, the Legis-
lature created the Authority in the State Department of Health and declared it to be
“a public body corporate and politic, with corporate succession” and *‘an instru-
mentality exercising public and essential governmental functions.” N.J.S.A. 26:21-4.

The Authority has been empowered *‘to borrow money and to issue bonds,”
N.J.S.A. 26:21-5(e), for *‘participating hospitals.” N.J.S.A. 26:21-6. The term
‘‘participating hospitals’ is clearly and unequivocally limited to either governmental
institutions or “non-profit [institutions] providing hospital or health care service
to the public.” N.J.S.A. 26:21-3. The projects to be financed by the Authority must
be in conformity with the Health Care Facilities Planning Act (N.J.S.A. 26:2H-1,
et seq.), N.J.S.A. 26:21-6; as such, they must have béen the subjects of certificates of
need pursuant to N.J.S.A. 26:2H-7 and be licensed prior to operation pursuant to
N.J.S.A. 26:2H-12(a). N.J.S.A. 26:21-28. The Authority may construct, acquire,
operate and manage financed projects for the use and benefit of the participating
hospital and its patients, employees and staff. N.J.S.A. 26:21-28.

The bonds issued by the Authority may not “be deemed to constitute a debt or
liability of the State or of any political subdivision thereof other than the authority,
nor a pledge of the faith and credit of the State or of any such political subdivision,
other than the authority,” and the face of the bonds must bear a statement to that
effect. N.J.S.A. 26:21-9. In addition, the “issuance of bonds...shall not directly or
indirectly or contingently obligate the state or any political subdivision thereof to
levy or to pledge any form of taxation whatever therefor.” N.J.S.A. 26:21-9. The Au-
thority is specifically limited to extinguishing its obligations which have arisen
through the sale of bonds by securing for the bondholders the ‘‘rates, rents, fees and
charges for the use of and for the services furnished or to be furnished by each pro-
ject....”” N.J.S.A. 26:21-10.

22

3

ATTORNEY GENERAL

The issue raised by the Authority is whether the inclusion of proprietary health
care facilities within the definition of “participating hospitals” found in N.J.S.A.
26:21-3 and the issuance of bonds on behalf of same would be repugnant to the fol-
lowing provisions of the New Jersey Constitution:

Article VIII, § 11, par. { provides:

“The credit of the State shall not be directly or indirectly loaned in any
case.”

Article VIII, § 111, par. 3 provides:

“No donation of land or appropriation of money shall be made by the
State or any county or municipal corporation to-or for the use of any soci-
ity, association or corporation whatever.”

When considering whether a specific governmental program conflicts with these
constitutional provisions, the purpose of the program must be considered. Our courts
have consistently held that the purpose of the program must be a public purpose.
N.J. Sports & Exposition Authority v. McCrane, 61 NJ. 1, 15 (1972); New Jersey
Mortgage Finance Agency v. McCrane, 56 N.J. 414,420 (1970); Clayton v. Kervick,
52 N.J. 138, 156 (1968); Roe v. Kervick, 42 N.J. 191, 207 (1964); Whelan v. N.J.
Power & Light Co., 45 N.J. 237 (1965); Lynch v. Borough of Edgewater, 8 N.J.
279, 291, (1951). Declarations of a public purpose by the Legislature, as found in
N.J.S.A. 26:21-1, raise a strong presumption that the act in fact does effectuate a
public purpose. N.J. Sports & Exposition Authority v. McCrane, supra at 8; Roe v.
Kervick, supra at 229.

In Roe v. Kervick, supra, our Supreme Court discussed the general parameters
of the concept of public purpose:

*“...The concept of public purpose is a broad one. Generally speaking, it
connotes an activity which serves as a benefit to the community as a whole,
and which, at the same time is directly related to the functions of govern-
ment. Moreover, it cannot be static in its implications. To be serviceable
it must expand when necessary to encompass changing public needs of a
modern dynamic society. Thus it is incapable of exact or perduring defini-
tion. In each instance where the test is to be applied the decision must be
reached with reference to the object sought to be accomplished and to the
degree and manner in which the object affects the public welfare. Hoglund
v. City of Summit, supra (28 N.J. at p. 549); DeArmond v. Alaska State
Development Corporation, 376 P.2d 717 (Alaska Sup. Ct. 1962); City of
Frostberg v. Jenkins, 215 Md. 9, 136 A.2d 852, 855 (Ct. App. 1957); Opin-
ion 10 the Governor, 76 R.1. 249, 69 A.2d 531 (Sup. Ct. 1949); Rhyne
Municipal Law, § 15-4, p. 341 (1957).” 42 N.J. a1 207.

The court enumerated several criteria which must be met before a purpose can valid-
ly be considered a public one. The transaction must be contractual and the public
must receive a substantial consideration in addition to the repayment of the obliga-
tion with interest. The primary purpose of the contract must be the accomplishment
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of the public purpose, and any private benefit must be incidenta) and subordinate. If
these criteria are met, then “[such] a transaction does not consitute a forbidden loan
within the contemplation of Article VIII of the Constitution.” Roe v. Kervick, supra
at 218.

Numerous and varied governmental programs have been held to be imbued with
a public purpose. N.J. Sports & Exposition Authority v. McCrane, supra (construc-
tion, operation and maintenance of a sports complex in the Hackensack meadow-
lands); Levin v. Town Commitiee, Bridgewater Tp., 57 N_J. 506 (1971) (elimination
of a blighted area); New Jersey Mortgage Finance Agency v. McCrane, supra (pro-
vision of mortgage funds by an independent state agency which sold bonds to raise
capital and then reloaned the capital to private lending institutions at less than the
prevailing rate.; Brody v. City of Millville, 120 N.J. Super. 1 (App. Div. 1972); aff d
62 N.J. 244 (1973) (municipal operation of an airport and municipal financing, con-
struction and leasing of a building to a private firm engaged in aircraft engine repair).

In Clayton v. Kervick, supra, the court considered whether the Education Facil-
ities Authority, created by N.J.S.A. 18A:72A-1, et seq., violated Article VIII, § II,
par. | and Article VIII, § I1I, par. 3 of the New Jersey Constitution. The Educational
Facilities Authority was empowered, inter alia, to construct projects for participating
public and private educational institutions through the public sale of bonds and to
enter into leasing arrangements with self-liquidating goals, in much the same manner
as the Authority herein has been empowered.* The court held that, in light of the
criteria as set forth in Roe v. Kervick, supra, the legislative plan embodied in the
Educational Facilities Authority Law did not violate either of the aforementioned
constitutional provisions, even though aid would be given to private nonséctarian
educational institutions. The court was convinced that the law in question was de-
sighied to further a public purpose “without creating any state debt or liability and
without granting private benefits except to the incidental extent necessay to achieve
the public purpose.” Clayton v. Kervick, supra at 156. In addition, the court noted
the “safeguards and controls contemplated by the act (N.J.S. 18A:72A-5; N.J.S.
18A:72A-30),”" along with other licensing and operating requirements for educa-
tional institutions, all of which reduced the danger “that public funds may be diverted
to private profit-making.” Clayton v. Kervick, supra at 156. See also New Jersey
Mortgage Finance Agency v. McCrane, supra at 424.

In light of the holding of the court in Clayton v. Kervick, supra, dealing with a
statute very similar to the proposed amendment to N.J.S.A. 26:21-1, et seq., it is
clear that the New Jersey Health Care Facilities Financing Authority Law will con-

" tinue to meet the criteria set forth by the New Jersey Supreme Court in Roe v. Ker-
vick, supra. There can be no question that there is a valid public purpose in the pro-
vision of adequate financing to ensure the people of New Jersey the benefits of health
care of the highest quality to be provided efficiently and promptly at a reasonable
cost. N.J.S.A. 26:2H-1. Thus, the public will receive a substantial consideration from
the issuance of bonds for the projects of proprietary health care facilities over and
above the mere repayment of the obligation with interest. Any private benefit to be
derived by a proprietary health care facility from the issuance of bonds would be
incidental and subordinate to the achievement of the public purpose to be derived
from the Authority’s financing and as such would be permissable. Lastly, the con-
trol exercised by the Authority over the project itself under N.J.S.A. 26:21-5 and
N.J.S.A. 26:21-28, in addition to the licensing and other requirements of N.J.S.A.
26:2H-1, et seq., and N.J.S.A. 26:2]-1, et seq., will serve to reduce the danger that
public funds will be diverted for private gain.
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You are therefore advised that an amendment to the Health Care Facilities
Financing Authority Law to provide for the financing or refinancing of proprietary
health care facility construction projects through the public sale of bonds by the
Authority would not be in derogation of the provisions of Article VIII, § 11, par. 1
or Article VIII, § 111, par. 3 of the 1947 New Jersey Constitution.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: JONATHAN WEINER
Deputy Attorney General

* The statues creating the Authority herein and the Educational Facilites Authority, and the
resultant responsibilities and authorities of each, are strikingly similar. For example, both are
public bodies corporate and politic and instrumentalities exercising public and governmental
functions (N.J.S.A. 26:2]-4 and N.J.S.A. 18A:72A4); both may borrow money and issue
bonds which are not to be deemed debts or liabilities of the State or a pledge of the faith and
credit of the State (N.J.S.A. 26:21-5, 7 and 9 and N.J.S.A. 18A:72A-10); both may [ix rates,
rents, fees and charges to pay the cost of maintaining the project and to pay the principal and
interest on the bonds issued on the project (N.J.S.A. 26:21-10 and N.J.S.A. I8A:72A-11); and
both may construct, operate and manage projects for the use and benefit of the participating
entity and its students, faculty and staff (N.J.S.A. 26:21-28 and N.J.S.A. 18A:72A-30).

) September 13, 1974
JOHN P. CALLAHAN, Director
Division of State Auditing

Office of Fiscal Affairs

State House

Trenton, New Jersey

FORMAL OPINION NO. 9-1976

Dear Director Callahan:

You have requested an opinion concerning the appropriate disposition of prop-
erty belonging to inmates of the New Jersey Home for Disabled Soldiers who die
intestate without having been survived by any heirs at law or next of kin. The finan-
cial post-audit report of the New Jersey Memorial Home for Disabled Soldiers at
Menlo Park has recommended that unclaimed monies be transferred to the State
Treasurer as authorized by N.J.S.A. 30:4-132. This statute provides as follows:

“Unclaimed personal property of deceased patients, and ol other
former patients of an institution supported in whole or in part by state
funds, shall be held at such institution, awaiting claim therefor, for a period
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of one year, after which time, under the direction of the commissioner
and at a time named by him, unclaimed property may be sold, at public or
private sale. The proceeds shall be held by the chiel executive officer of
the institution until the end of the succeeding fiscal year, at which time he
shall turn into the state treasury all proceeds remaining unclaimed by the
persons legally entitled thereto.”

The Department of Institutions and Agencies, nevertheless, has urged that un-
claimed funds should more properly be disposed of in accordance with N.J.S.A.
30:6AA-14, which provides as follows:

**Moneys, choses in action and effects deposited by a member in trust
with the veterans facility and unclaimed at the death of the member, dying
intestate, shall be deemed to be the property of the veterans facility. Such
property shall be held in trust for 3 years following the death of the deposi-
tor, with power to invest the funds and to use the income for the benefit
of the members as the council and the commissioner may deem most ad-
visable.”

Such property remaining unclaimed 3 years after the death of its de-
positor shall be deemed to be the property of and subject to the absolute
control and disposal of the veterans facility, to be used for such purposes as
the council and the commissioner may deem most advisable.”

A similar question was previously answered in 1961-by Formal Opinion No. |5
of the Attorney General. At that time an opinion was sought to resolve the apparent
conflict between N.J.S.A. 30:6A-11 and N.J.S.A. 2A:37-12. N.J.S.A. 30:6A-11
provided that property of inmates of the New Jersey Home for Disabled Soldiers
who had died intestate, and which property had remained unclaimed for 3 years
after decedent’s death, would escheat to and become the property of the board of
managers of the Home. N.J.S.A. 2A:37-12 provided as follows:

*If any person, who at the time of his death, has been or shall have

. been, the owner of any personal property within this state, and shall have
died, or shall die, intestate, without heirs or known kindred, capable of
inheriting the same, and without leaving a surviving spouse, such personal
property, of whatsoever nature the same may be, shall escheat to the state.”

The Attorney General concluded that N.J.S.A. 30:6A-11 was impliedly repealed by
the enactment of the General Escheat Act, L. 1946, c. 155 to the extent that the
statutes were inconsistent.

The State was then informed by various Veterans® groups that if unclaimed
funds belonging 10 veterans were escheated by the State under the general escheat
statute, such funds would be deducted from grants by the Federal Government to the
Soldiers’ Homes. In addition, a hardship would be created by depriving the mem-
bers of funds which had previously been escheated under N.J.S.A. 30:6A-11, as these
funds were a source of revenue by which the inmates of the Soldiers’ Homes could
be furnished little conveniences for which no appropriate funds were available.
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After this additional information had been brought to the State’s attention, it
was agreed that either N.J.S.A. 30:6A-11 or N.J.S.A. 2A:37-12 should be amended
to permit funds of veterans to remain with the veterans’ homes rather than being
escheated by the State. To accomplish this, Assembly Bill No. 510 (1962) was pre-
pared. This bill specifically excluded funds of a veteran dying intestate in a veterans’
home and not having been survived by any next of kin from the general escheat stat-
utes. The statement attached to the bill provided as follows:

*“The purpose of this bill is to provide for the continued escheat for the
benefit of inmates at the Soldiers’ Homes at Vineland and Menlo Park of
certain funds deposited by deceased inmates and to overcome an Attorney
General’s Opinion that such funds should escheat to the State Treasury
under N.J.S. 2A:37-12."

This bill was not passed as it was believed that an administrative escheat by the Sol-
diers’ Homes might be held unconstitutional in view of the statement by the court in
State v. Otis Elevator Co., 12 N.J. |, 18 (1953):

“Finally, it is insisted that the State may escheat personal property
administratively without judicial action. With this view we find ourselves
in complete disagreement. Court action has been uniformly required in
escheat proceedings. . . .”

Although Governor Hughes filed a statement that he was in full agreement with the
purpose of Assembly Bill No. 510, the statement indicated that he had allowed the
bill to expire by a pocket veto as he was concerned that the bill might fall within the
constitutional ban on an administrative escheat suggested by the court in State v.
Otis Elevator Co., supra.

Thereafter, A-670 (1963) was prepared by Governor’s Counsel and the same bill
was introduced in 1964 as A-171 and enacted into law as Laws of 1964, c. 90.! This
statute, which is substantially the same as N.J.S.A. 30:6AA-14, provided that prop-
erty deposited by an inmate in trust with a soldiers’ home shall be deemed to be
the property of the home if it is not claimed within three years lollowing decedent’s
death.

In view of the legislative history of N.J.S.A. 30:6AA-14 discussed supra, there
can be no question that this statute was enacted to permit funds of a veteran dying
intestate in a soldiers’ home without next of kin to become the property of the home
rather than to be escheated to the State under N.J.S.A. 2A:37-12 or N,J.S.A 30:4-
132. You are therefore advised that unclaimed monies of deceased members of the
New Jersey Home for Disabled Soldiers should remain under the control of the
Veterans’ Facilities Council and the Commissioner of Institutions and Agencies
in accordance with N.J.S.A. 30:6AA-14, rather than be transferred to the State
Treasurer pursuant to N.J.S.A. 30:4-132 or N.J.S.A. 2A:37-12.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

By: ROBERT W. DEMPSEY
Deputy Attorney General
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1. “Moneys, choses in action and effects deposited by an inmate in trust wit.h the chief execu-
tive officer of the home and unclaimed at the death of the inmate, dying intestate, shall be
deemed to be the property of the home. Such property §hall be: held in trust by .the chief execu-
tive officer for 3 years following the death of the deposuqr. with the power to invest th_e funds
with the consent of the board of managers and to use the income for the benefit of the inmates
as the board may deem most advisable.

Such property remaining unclaimed 3 years after the death of its depositor shall be deemed
to be the property of and subject to the absolute control and disposal of the board of managers
to be used for such purposes as they deem most advisable.”

September 23, 1974
DR FRED G. BURKE, Commissioner
Department of Education
225 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 10—1974

Dear Dr. Burke:

The Department of Education has asked for an opinion as to.thc validity of
United States citizenship requirements imposed by law as a precondition to employ-
ment and the acquisition of tenure by a teacher in the public schoqls, as well as to the
issuance of a teacher’s certificate by the State Board of Examiners. The statutes
governing the qualifications of a permanent teaching staff mf:mbc'r 'and for the acqui-
sition of tenure require an applicant to demonstrate that he is a citizen o.f _the United
States or that such applicant has declared his intent of becoming a citizen of the
United States. N.J.S.A. 18A:26-1; N.J.S.A. 18A:28-3. The .Statc Board o’f Exa_m-
iners in the Department of Education is empowered by !aw to issue 2 teacher’s cer.uﬁ-
cate to an alien only on the filing of a declaration of intention to become a United
States citizen within 5 years. N.J.S.A. 18A:6-39; N.J.S.A_. 18A:26-8.1. .

The issue raised by your inquiry has been authoritatively resolved by the United
States Supreme Court. In Sugarman, et al. v. McL. Dougall, et a1:,.413 U.S. 634,
93 S.Ct. 2842, 37 L.Ed. 2d 853 (1973), it was held thata broad provision of the New
York Civil Service Law which indiscriminately prohibited the employment of aliens
in the competitive Civil Service was in violation of the Equal Protection Clause of the
Fourteenth Amendment of the United States Constitution. On the same day, the
United States Supreme Court in a related case, In Re Application of Gr_-tfﬁths, 413
U.S. 717, 93 S.Ct. 2851, 37 L.Ed. 2d 910 (1973), held that a Connecugut rule of
court, requiring an applicant for admission to the State Bar to be a United States
citizen, created an inherently suspect classification that was unnecessary to promote
or safeguard the legitimate interests of the State of Connecticut. The rule of court
was found to be invalid as an unconstitutional infringement of the Egual Protection
Clause of the Fourteenth Amendment of the United States Consttitution.
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In Sugarman, et al. v. McL. Dougall, et al., supra, the appellees were federally
registered aliens and residents of the State of New York. The appellees were em-
ployed by non-profit organizations that received funds from the United States Office
of Economic Opportunity. These federally funded programs were absorbed by the
Human Resource Administration of the City of New York. The appellees were there-
upon informed that they were ineligible for continued employment by the City and
would be dismissed due to their alienage pursuant to the Civil Service law of the State-
of New York. In his opinion, Justice Blackmun restated the long established rule that
a resident alien is entitled to the shelter of the Equal Protection Clause of the Four-
teenth Amendment and that this protection extended to the right to work for a living
in the common occupations of a community. The court found that an indiscriminate
classification based on alienage is inherently suspect, and there is a substantial bur-

den on the state to justify citizenship as a qualification for public office. The court
opined:

“In Graham v. Richardson, 403 US, at 372, 29 L Ed 2d 534, we
observed that aliens as a class ‘are a prime example of a “‘discrete and in-
sular” minority (see United States v. Carolene Products Co. 304 US 144,
152-153, n 4, 82 L Ed 1234, 58 S Ct 778 (1938)),” and that classifications
based on alienage are ‘subject to close judicial scrutiny.’ And as long as a
quarter century ago we held that the State’s power ‘to apply its laws exclu-
sively to its alien inhabitants as a class is confined within narrow limits.’
Takahashi v Fish Comm’n, 334 US, at 420, 92 L Ed 1478. We therefore
look to the substantiality of the State’s interest in enforcing the statute in

question, and to the narrowness of the limits within which the discrimina-
tion is confined.

We hold that § 53, which denies all aliens the right to hold positions in
New York's classified competitive civil service, violates the Fourteenth
Amendment’s equal protection guarantee.

While we rule that § 53 is unconstitutional, we do not hold that, on the
basis of an individualized determination, an alien may not be refused, or
discharged from, public employment, even on the basis of noncitizenship,
if the refusal to hire, or the discharge, rests on legitimate state interests
that relate to qualifications for a particular position or the characteristics
of the employee. We hold only that a flat ban on the employment of aliens
in positions that have little, if any, relation to a State’s legitimate interest,
cannot withstand scrutiny under the Fourteenth Amendment.

Neither do we hold that a State may not, in an appropriately defined
class of positions, require citizenship as a qualification for office....”
Sugarman, etal. v. McL. Dougall, eral., 413 U.S. at 642, 646, 647.

The court reviewed several arguments made in support of the citizenship requirement
and concluded that the State had not carried the burden of substantiating its legiti-
mate interest in the imposition of a blanket citizenship requirement as a condition
of holding an office or position in the classified Civil Service.

You are, therefore, advised that an indiscriminate statutory ban by reason of
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alienage on the employment and acquisition of tenure by teachers in the public
schools, as well as on the issuance of a teacher’s certificate by the State Board of
Examiners is constitutionally offensive, unless a substantial or special.circumstance
- inherent in a particular teaching classification requires United States. citizenship as
a qualification of such a teacher. In the event you are of the opinion that United
IStates citizenship is a bona fide qualification for any teaching classification in the
public schools of this State under the supervision of the Department of Education,

kindly anise us of your justification in order that an individual determination may
be made in those cases.

Sincerely yours,

WILLIAM F. HYLAND
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

October 3, 1974
JOSEPH A. HOFFMAN, Commissioner

Department of Labor and Industry
Labor and Industry Bulding
Trenton, New Jersey 08625

FORMAL OPINION NO. 11—1974

Dear Commissioner Hoffman:

You have requested an opinion as to whether it is permissible for persons who
are not admitted to the bar of this or any other jurisdiction to represent unemploy-
ment compensation claimants or respondent employers at hearings conducted by the
Appeal Tribunal and/or Board of Review. For the following reasons, you are advised
that it is not permissible for non-attorneys to represent claimants or employers at
such hearings.

The Division of Unemployment and Disability Insurance (formerly the Division
of Employment Security) is constituted as an agency within the Department of Labor
am':l'Industry. N.J.S.A. 34:1A-14, Within the Division of Unemployment and Dis-
ability Insurance, an Appeal Tribunal was established to hear and decide disputed
benefit claims. N.J.S.A. 34:1A-20; N.J.S.A. 43:21-6. In addition, a Board of Review
was established to act as a final appeals board in cases of benefit disputes. N.J.S.A.
34:1A-19; N.J.S.A. 43:21-6. [t is well-settled that the Appeal Tribunal and Board of
Review are quasi-judicial bodies which are “...under a duty to consider evidence and
z}pply the law to the facts as found and to exercise a discretion of judgement judicial
in nature on evidentiary facts. .. ." Adoiph v. Elastic Stop Nut Corp. of America,
18 N.J. Super. 543, 546-47 (App. Div. 1952); see also Borgia v. Board of Review, 21
N.J. Super. 462 (App. Div. 1952), .

The practice of law in this State is governed by Article VI, § 11, par. 3 of the
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1947 New Jersey Constitution, which provides in pertinent part that the Supreme
Court shall have jurisdiction over the admission to the practice of law and the disci-
pline of persons admitted to the practice of law. Pursuant thereto, Rule 1:21 of the
New Jersey Court Rules states that no person shall practice law in this State unless
he is an attorney holding a plenary license to practice in this State or conforms with
the applicable section of the rule concerning limited attorneys, pro se representation,
or admission to the bar pro hac vice. The exclusive source for the definition of the
practice of law therefore resides in the Supreme Court. Moreover, N.J.S.A.
2A:170-78 et seq. makes the unathorized practice of law a disorderly persons offense.

The question is therefore posed, in light of all the aforementioned authority,
whether the representation of a claimant by a non-attorney in a hearing conducted by
the Appeal Tribunal or Board of Review constitutes the proscribed practice of law.
The Supreme Court of New Jersey has squarely held that the presentation of a case
in a legal representative capacity in a quasi-judicial administrative proceeding con-
stitutes engagement in the practice of law. In Stack v. P.G. Garage, TN.J. 118, 120
(1951), involving appearances before a county tax board, the court said:

“In determining what is the practice of law it is well settled that it is the
character of the acts performed and not the place where they are done that
is decisive. The practice of law is not, therefore, necessarily Jimited to the
conduct of cases in court but is engaged in whenever and whereyer legal
knowledge, training, skill and ability are required. As was stated in Tum-
ulty v. Rosenblum, 134 N.J.L. 514, 517-18 (Sup. Ct. 1946):

‘The practice of law is not confined to the conduct of litigation in courts
of record. Apart from such, it consists, generally, in the rendition of legal
service to another, or legal advice and counsel as to his rights and obliga-
tions under the law. *** calling for*** a fee or stipend, i.e., that which
an attorney as such is authorized to do; and the exercise of such profession-
al skill certainly includes the pursuit, as an advocate for another, of a legal
remedy within the jurisdiction of a guasi-judicial tribunal. Such is the con-
cept of R.S. 2:111-1, classifying as a misdemeanor the practice of law by an
unlicensed person.’

“There can be little doubt that the jurisdiction of the county tax board is
quasi-judicial in nature and that the prosecution of an appeal before it con-
stitutes the practice of law. It requires the qualification of experts, the ex-
amination and cross-examination of witnesses, and the admission and ex-
clusion of evidence. It frequently necessitates the construction of a statute,
the application of court decisions, and occasionally the furnishing of a brief

- asto the law and facts.”

In our judgment, the presentation of a case on behalf of a claimant or an employer in
a proceeding designed to review the denial of unemployment compensation benefits
requires legal knowledge, skill and training in examining witnesses, in presenting
competent evidence, and in arguing the construction of statutes and the application
of court decisions. Thus, there can be little doubt that an appearance in a hearing
conducted by the Appeal Tribunal or Board of Review constitutes the “practice of
law.”

[t should be added that a rule promulgated by the Supreme Court permits third-
year law students or graduates of approved law schools to appear before an adminis-
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i ¢y in accordance with a program approved by the court on submlssm_n
g;lslt‘;f:halg:x sychool or by a legal aid office. R.. l:?l-J(c). We have no énowlcfdgeul]r;
the present situation, however, of any authorization by the Supreme | ourBl ord e
appearance by law students or graduates before the Appeal Tribunal or Boar
Re‘”?Vo‘u are therefore advised for all of the above stated reasons, that non-attorneys
may not represent or render legal advice to claimants or employers;l pe}:{mpg\z orf
other formal proceedings conducted by tl}g Appeal Tribunal or Board of Review o
the Division of Unemployment and Disability Insurance.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

By: MAX H. SCHLOFF
Deputy Attorney General

October 16, 1974

HONORABLE THOMAS G. DUNN
New Jersey State Senate

State House

Trenton, New Jersey 08625

FORMAL OPINION NO. 12—1974

Dear Senator Dunn: o . ;
You have asked for an opinion as to whether the L.egxslat}ve Pension Act o
1972, Laws of 1972, c. 167, N.J.S.A. 43:15A-135 et seq., 1S consgstept with the pfrol-
visio;'xs of Art. 4, § 4, par. 7 and 8 of the 194_7 pr Jersey Consmuuon.'For the fol-
lowing reasons, you are advised that the Legislative Pension Actof 1972 s 00“(151%132‘
with Art. 4, §4, par. 7 of the 1947 New 'Jcrsgy' Constitution. You are also a \gsc )
however, that the Act is violative of the provisions of Art. 4, _§4, par. 8 of the 151712
Constitution insofar as the Act specifies an effective date prior to January 1, |
but is otherwise in full force and effect as of and subsequent tf’ tha.t date. - 0
A proper understanding of the issues posed by the inquiry requires a ;ne
chronology of the provisions for pension benefits to members _of the New Jersey la;e
Legislature. From 1922 to 1954, the State Employees I.I:Igcmcntt.Syst;’.m,aclztgais-
i r Laws of 1921, c. 109, administratively provided an option tor -
i;stk:)idtgr}g?n that Retirement System. On December 30, 1954 the State Em&og;es
Retirement System was abolished as a result of the repeal of all Acts esta ;}s t1)11g
that Retirement System. Laws of 1954, c. 84, A§ 4; N.J.S.A. 43:15A-4. The Pu ‘(;c
Employees Retirement System was then established as the State agency '10Epr0\l/1 e
pension benefits for state employees pursuant to the enactment of the Public Emp 0%-'
ees Retirement-Social Security Integration Act of 1954. Law§ gf l9$4, c. 84: § f
N.J.S.A. 43:15A-7. The Retirement System continued the administrative practice o
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SERS to allow for the optional election of membership by legistators except that
membership for legislators who had served in the Armed Forces of the United States
in time of war was made compulsory. Laws of 1955, ¢. 261, § 5; N.J.S.A. 43:15A-7
(¢). Amendatory legislation in 1966 provided express statutory authorization for the
optional enrollment of non-veteran legislators. Laws of 1966, c. 217, § 2; NJ.S.A.
43:15A-7(d). We have been advised that considerable numbers of State legislators
have joined the PERS and have received the many benefits provided by that Retire-
ment System.!

In 1972 it was deemed advisable by the Legislature to establish a new benefit and
contribution schedule for its members within the existing framework of the Public
Employees Retirement System by the enactment of the Legislative Pension Act of
1972. The lawmakers decided to extend mandatory enrollment to non-veteran legis-
lators. N.J.S.A. 43:15A-135. The Act continued to confer on the members of the
Legislature all of the existing benefits provided by the Public Employees Retirement
System. N.J.S.A. 43:15A-135. These benefits include inter alia ordinary and acci-
dental death benefits, N.J.S.A. 43:15A-49, as well as a noncontributory and addi-
tional contributory life insurance program, N.J.S.A. 43:15A-57. [n addition, by vir-
tue of the enactment of Laws of 1972, ¢. 167, an improved benefit and contribution
program was enacted. It included an advantageous retirement allowance for those
legisiators who had attained the age of 60 years, and further included an eight year
vesting period for a deferred retirement allowance. N.J.S.A. 43:15A-138, 139. The
Act provided for a flat 5% contribution rate for all members of the Legislature irre-
spective of age on entry into the retirement system. An opportunity was also given for
the purchase of prior service credit for all previous legislative service at a uniform
rate of 5% of the salary received during such prior legislative tenure. N.J.S.A.
43:15A-136, 137.

The first issue raised is whether any legislative grant of pension benefits for leg-
islators is in conformity with the provisions of Art.4, §4, par. 7, insofar as it consti-
tutes a deferral of the payment of legislative compensation until after the expiration
of the legislative term.2 The pertinent constitutional language provides as follows:

“Members of the Senate and General Assembly shall receive annually, dur-
ing the term for which they shall have been elected and while they shall hold
their office, such compensation as shall, from time to time, be fixed by law

and no other allowance, or emolument, directly or indirectly, for any pur-
pose whatever...”

A review of the historical origins of this constitutional provision is important
to a determination as to whether the benefits conferred by the Act are a constitution-
ally permissable form of legislative compensation within the contemplation of the
framers of the 1947 New Jersey Constitution. In drafting this provision, a change was
effected from fixed legislative compensation as prescribed in the 1844 Constitution
and in its 1875 amendment to a flexible mode of compensation, subject only to the
limitation that an increase or decrease in such compensation shall not become effec-
tive until the electorate has had an opportunity to express its choice for members of
the General Assembly in the next succeeding general election.’ Art. 4, §4, par. 8,
1947 New Jersey Constitution.

The proceedings of the 1947 constitutional convention reveal in this connection
an almost exclusive concern with the question of fixed constitutional compensation
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versus flexible compensation to be establish'ed by legislative enactment. Thc
only reference to the prohibition of allowance discovered is the remark, in Commit-
tee, that “members of a legislative council could not be pald'for_what might amount
to considerable extra work.” 3 Proceedings of the Constitutional Convention of
1947, p. 689. While the constitutional history of Art. 4, §4, par.“7, thus does no‘} pro-
vide any definitive insight into the character of the perr}r‘ussab]e_ cqmpinrszun:); ) zzz-

that provision, it may be assumed that the constitutional lrar -
Ls?g;?zl:?itig gg’ embrgced within the term “‘compensation” all of those pecuniary bene-
fits of public service commonly comprehended under that terminology. The de‘talledf
specification of such “compensation” was purposely left to the broad discretion o
ihe Legislature. .

A public pension is a mode or form of deferred compensation where an employ-
ee receives pension service credit in a retirement system as compensation during his
government service and where the payment of benefits are pos}popgd until after em-
ployment with government has been terminated,.A long line o_fjud1c1al precedent has,
accordingly, held that the legitimate compensation .of a public employee for services
rendered includes the deferred payment of a pension benefit. Salz v. State House
Commission, 18 N.J. 106 (1955); Hayes v. Hoboken, 93 N.J.L. 432,433 (E. & A.
1919); Emanuel v. Sproat, 136 N.J.L. 154 (Sup. Ct. 1947), afﬁljmed 137 N.J.L. 610
(E. & A. 1948); Passaic National Bank & T_rusl Co. v. _Eelman, 116 N.J.L. 279, 283
(Sup. Ct. 1936). This proposition was well illustrated in Hayes v. Hpboken_, supra,
at 433, where the Court of Errors and Appeals was.confromcd with the issue of
whether a governmental pension fund act was violative o!’ the state cgqsmuuonal
prohibition against the donation of public funds to or in ald. of any individual asso-
ciation or corporation. The Court upheld the constitutionality of the Act and con-
cluded the monies paid for pensions are validly a part of the compensation to bg paid
for the services rendered by members of the government. See also Giannettino v.
McGoldrick, 295 N.Y. 208, 66 N.E. 2d 57 (Ct. App. 1946); Kneeland v. Administra-
tor, Unemployment Compensation Act, 138 Conn. 63, 88 A. ‘2d _376 (Sup. Ct. Err.
1952). Therefore, Art. 4, §4, par. 4, par. 7, should be construed in llgh_t o‘f’the fact that
a pension has been considered to be a form of deferred *“‘compensation for govern-
menl?;;vgjéstion of whether legislative pensions are .constituli(.)na!ly pcrmxssn_ble
should also be determined in view of certain broad pf)lncneg and objectives underlying
the terms of all pension enactments. It is well established mdo;r case;zl\w that a pcn;

ion is 2 means or inducement to conscientious, efficient and honorable governmen
-?e(:r\:ici. Hozer v. State, etc., 95 N.J. Super. 196, 199 (App. Div. 1967). The S\{prcme
Court most recently in Geller v. Dept. of Treasury, 53 N.J. 591, 597 (1969) opined as
follows:

“Pensions for public employees serve a public purpose. A primary
objective in establishing them is to induce able persons 10 enter and remain
in public employment, and to render faithful a'nd efficient service while so
employed. 3 McQuillin, Municipal Corporations (3d Ed. Rev. 19_63) §
12.141. They are in the nature of compensation for services prevnou§ly
rendered and act as an inducement to continued and faithful service. Being
remedial in character, statutes creating pensnons‘should be liberally con-
strued and administered in favor of the persons intended to be benefited
thereby.” (cites omitted) (Emphasis added.)
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The inclusion of legislators in a pension fund or retirement system is designed to
promote all of these salutary objectives. It is contemplated that pensions will be an
inducement to attract qualified citizens to devote themselves to a period of elected
government service. In light of these essential policies underlying the enactment of
pension legislation, a constitutional purpose to foreclose the award of retirement
benefits for members of the State Legislature should appear in unavoidable terms
and with unmistakable clarity. The presumption is that a statute is constitutional and
it will not be declared inoperative or unenforceable unless it is plainly in contraven-
tion of a constitutional prohibition. Daly v. Daly, 21 N.J. 599, 604 (1956), Lynch v.
Borough of Edgewater, 8 N.J. 279 (1951). In this case, there does not appear to be
any identifiable constitutional purpose to negate the award of pensions as a form of
additional compensation for members of the Legislature.

There is no sound basis to assume that the constitution framers contemplated
that a pension benefit paid to members of the Legislature would be a form ol imper-
missible remuneration for.legislative service. The concern of the drafters was to
prohibit allowances and emoluments to legislators over their prescribed compensa-
tion and not the provision of a new mode or form of compensation to be fixed from
time to time. In view of the firmly established characterization of a pension as a pay-
ment of a deferred benefit on account of previously earned compensation for the ren-
dition of government service, it may be reasonably concluded that a pension is a
constitutionally permissible form of compensation within the intendment of Art. 4,
§4, par. 7 of our State Constitution.

The second question posed by your inquiry is whether the effective date of the
Act, November 3, 1972, is violative of Art. 4, §4, par. 8, of the 1947 New Jersey Con-
stitution which provides as follows:

“The compensation of members of the Senate and General Asserably
shall be fixed at the first session of the Legislature held after this Constitu-
tion takes effect, and may be increased or decreased by law from time to
time thereafter, but no increase or decrease shall be effective until the legis-
lative year following the next general election for members of the General
Assembly.”” (Emphasis added.)

It is clear from the foregoing language that any increase in the compensation of
members of the Legislature shall not become effective until the legislative year fol-
lowing the next general election for members of the General Assembly. In this case,
chapter 167 of the Laws of 1972 became effective on November 3, 1972 or fourteen
months prior to the legislative year following the next general election held for the
members of the Assembly on November 6, 1973, We are, therefore, constrained to
conclude that the administrative implementation of the improved benefit structure
provided by this Act as of November 3, 1972 is interdicted by Art. 4, §4, par. 8 of our
State Constitution, since the administrative effectuation of the Act by the PERS as
of that date would permit an increase in compensation prior to the expiration of the
constitutional waiting period for an increase in the compensation of members of the
Legislature.

As a consequence, it is now incumbent on the Public Employees Retirement
System in the Division of Pensions to effectuate such adjustments as may be neces-
sary to administer the provisions of this Act in a purely prospective manner as of its
constitutionally acceptable effective date or January |, 1974. Increased or additional
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benefits shall not become effective until that date and a member of the Legislature
may not purchase credit for prior legislative service rendered before January 1, 1974
by paying the 5% rate prescribed by Section 3 of the Act. N.J.S.A. 43:15A-137.
Rather, credit for previous legislative service many only be purchased at the actuarial
rate generally applicable to the purchase of prior service credit in the Public Employ-
ees Retirement System. As a result, legislative service rendered prior to January 1,
1974 shall not be creditable towards a **3% of final compensation” retirement allow-
ance provided by section 4 of this Act, but only creditable towards the normal service
retirement allowance provided for all members of the PERS.¢ It is our opinion that
these administrative practices in the implementation of the Act are consistent with
the spirit and purpose underlying Art. 4, §4, par. 8, since there is no retroactive effect
- to an increase in legislative compensation prior to the constitutionally effective date
of the Act.
For these reasons, it is our opinion that the provisions of the Legislative Pension
Act of 1972 are constitutional under Art. 4, §4, par. 7 of the 1947 New Jersey Con-
stitution, but are unconstitutional under Art. 4, §4, par. 8, insofar as the At specifies
an effective date prior to January 1, 1974 which is the constitutionally effective date
of the Act.
Very truly yours,
ROBERT J. DEL TUFO
Acting Attorney General

1. The records of the Division of Pensions reveal that as of September 22, 1971, 28 of-the 40
senators and 39 of the 80 assemblymen were members of the Public Employees Retirement
System.

2. Even though the issue directly posed concerns the validity of the Legislative Pension Act of
1972 under the applicable provisions of our State Constitution, the conclusions reached herein
have equal application to all pensions granted to members of the State Legislature.

3. The original language of 1844 specified:

“*Members of the senate and general assembly shall receive a compensation for
their services, 1o be ascertained by law, and paid out of the Treasury of the State;
which compensation shall not exceed the sum of three dollars per day for the period of
forty days from the commencement of the session, and shall not exceed the sum of one
dollar and fifty cents per day for the remainder of the session. When convened in extra
session by the Governor they shall receive such sum as shall be fixed for the first forty
days of the ordinary session. They shall also receive the sum of one dollar for every
ten miles they shall travel in going to and returning from their place of meeting, on
the most usual route,”

IV, §4, par. 7 of the 1844 document, as amended, directed:

**Members of the senate and general assembly shall receive annvally the sum of

five hundred dollars during the time for which they shall have been elected, and while

they shall hold their office, and no other allowance or emolument, directly or indir-

ectly, for any purpose whatever.”
4. A member of the PERS who has attained age 60 shall receive ‘‘a pension in the amount
which, when added to the member’s annuity, will provide a total retirement allowance of 1/70
of his final compensation for each year of service credited as Class A service, and 1/60 of his
final compensation for each year of service credited as Class B service)” N.J.S.A. 43:15A-48.
In sharp contrast, a member of the PERS who attained the age of 60 years upon retirement on
the basis of legislative service shali receive a more advantageous retirement allowance of 3% of
final compensation as a legislator for each year of creditable service as a member of the Legis-
fature. N.J.S.A. 43:15A-138.

Art.
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WELLIAM DRUZ November 7, 1974

Chief Examiner & Secretary
Department of Civil Service
209 East State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 13—1974

Dear Mr. Druz:

A recent class action brought by the Public Advocate against the Department of
Qvnl _Serv1ce and the Civil Service Commission has raised the issue of the constitu-
tionality of the 12-month State residency requirement set forth in N.J.S.A. 11:9-2
and the 12-month State and/or local residency requirement imposed by N.J.A.C
4:)-8.8(a)(2}, For the following reasons, you are advised that such requir'er'ne'n(s'
are unconstitutional and that 12-month residency, State or local, should no longer
be a condition of admission to civil service examinations. You are, however, advised
that a bona fide residency requirement immediately preceding the announced closing
date for filing examination applications is required pursuant to N.J.S. A, 11:9-2 ~and
N.J.A.C. 4:1-8.8, as construed, in addition to N.J.S. A, 11:22.7.

A |2-month State residency requirement for State civil service positions is set

{E”[Tbin N.J.S.A. 11:9-2 which provides in pertinent part that open competitive tests
shall be:

.. .open to citizens who may be lawfully appointed to any position in
the class for which they are held, who have resided in this state for at least
twelve months prior to the date of the test. . . " (emphasis added)

Consistept with this statute, N.J.A.C. 4:1-8.8(a) (2) requires 12 month State and/or,
lof:al rcmdcncy immediately preceding the announced closing date for filing an ap-
plication for open competitive examination.*

A

STATE RESIDENCY REQUIREMENT

_ Dl{rauona_l state residency requirements are suspect as penalizing the constitu-
tional right to interstate travel and any such requirement must be justified by a com-
pelling governmental interest. Memorial Hospital v. Maricopa County, 415 U.S
éSOC, 94955. (;tl. 11,0756& 329dL2. Ed. 2d 306 (1974); Dunn v. Blumstein, 405 U.S. 330, 92

. Ct N . Ed. 74 (1972); Shapiro v. Thompson
1322,22 L Ed. 2d 600(1969).( ) Shap . B L% S, B9 Gl

~ In Shapiro v. Thompson, supra, the Supreme Court recognized that there
cxnslgd a fundamental personal liberty known as the right 1o travel or freedom
to migrate. Speaking in the context of a welfare setting wherein the plaintilfs were
challenging various state regulations reguiring them to reside in the state for at least
one year before becoming eligible for benefits, the Supreme Court held that in order
to justify such a penalty or burden upon the excercise of the right to travel the stale
had to demonstrate a compelling state interest. A mere rational relationship between
the law and its goals, the traditional test, would no longer suffice. 394 U.S. at 634
638. The various state interests advanced, protection of the local budget, past !ax‘
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contributions made by prior residents, and various administrative arguments relating
to planning and protection against fraud, were all rejected as insufficiently com-
pelling in order to justify penalizing those who had exercised their right to travel by
depriving them for one year of welfare benefits. The court restricted its opinion by
indicating in a footnote that it was implying “no view of the validity of waiting—
period or residency requirements determining eligibility for tuition—free education,
1o obtain a license to practice a profession . . . and so forth.” 39 U.S. at-638 n. 21.

Recent federal cases have shown no hesitancy in applying the compelling state
interest test to invalidate other durational state residency requirements. In Dunn v.
Blumstein, supra, the court invalidated a durational state residency voting require-
ment applied against a resident recently settled in the state. The court observed that
the right to travel was fundamental and that any classification which serves to pena-
lize the exercise of that right was invalid without a showing of compelling state inter-
est. “Durational residence laws impermissibly condition and penalize the right to
travel by imposing their prohibitions on only those persons who have recently exer-
cised that right” Id. at 342. Most recently, in Memorial Hospital v. Maricopa Coun-
ty, supra, the United States Supreme Court invalidated a 12-month state residency
requirement for free, state-funded medical care. In discussing what types of dura-
tional residency requirements would require the showing of a compelling state inter-
est, the court stated that at the very least ““the right of interstate travel must be seen
‘as insuring new residents the same right to vital governmental benefits and privileges
in the state to which they migrate as are enjoyed by other residents.” Id. 415 U.S.
at 261. The reasons given by the state, i.e., fiscal integrity of its free medical care
program, prevention of immigration, deterrence of those indigents who take up
residence in the county solely to utilize public medical facilities and prevention of
dilution of quality of services to long-time residents, were rejected.

Although the United States Supreme Court has not invalidated state residency
requirements imposed upon applicants restricting their opportunity to apply for pub-
lic employment, the court in Shapiro did describe the right to interstate travel as a
right '‘to migrate, resettle, find a new job and start a new life,” 394 U.S. at 629.
The court has further said that the right to work for a living ““is of the very essence of
the personal freedom and opportunity that it was the purpose of the [Fourteenth
Amendment] to secure’” Truax v. Raich, 239 U.S. 33, 36 S. Ct 7, 60 L. Ed. 131
(1915). It has been said that “any limitation of the opportunity for employment
impedes the achievement of economic security, which is essential for the pursuit of
life, liberty and happiness. ..” Purdy v. State, 79 Cal. Rptr. 77, 456 P. 2d 645 (Sup.
Ct. 1969). It might be argued that the provision of public jobs is not a benefit or ser-
vice of the government. However, it can hardly be argued that the opportunity to ap-

" ply for a public job is not directly related to a fundamental necessity of life and that a
12-month residency requirement is not a hindrance thereof.

Accordingly, that part of N.J.S.A. 11:9-2 and N.J.A.C. 4:1-8.8(2)(2) which im-
poses upon civil service examination applicants a 12-month residency requirement is
inconsistent with the constitutionally protected right to travel as espoused by the
United States Supreme Court in Shapiro, Dunn and Maricopa County. The rejec-
tion of a variety of proffered state interests by the United States Supreme Court
in those cases leaves no doubt that the 12-month State residency requirement of
N.JS.A.11:9-2 and NJ.A.C. 4 1-8.8(a)(2) cannot be justified and that such require-
ment is unconstitutional. See State v. Wylie, 516 P. 2d 142 (Sup. Ct. Alaska 1973);
York v. State, 53 Hawaii 557, 498 P. 2d 644 (Sup. Ct. 1973). Cf. Keenan v. North
Carolina Board of Law Examiners, 317F. Supp. 1350 (D.N.C. 1970).
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B
DURATIONAL LOCAL RESIDENCY REQUIREMENT

~ That whlc}_\ has been said concerning the durational State residency requirement
is equally apphf:able to a local durational residency requirement as applied to a
out-of-state resident. Memorial Hospital v. Maricopa County, supra. The Unite:j1
States Supreme Court, however, in that case left open the issuelof whc.ther the right
to travel extended to intrastate travel and whether a local residency rcquiremim
imposed upon a state resident was subject to the compelling state interest test. Al-
though several federal appellate courts have extended the right to travel to ifnra-
state tra'-vcl and have invalidated local durational residency requirements under the
;(r)ln;sf;lling sta;c inge&gstdtcstl; there is now considerable doubt with respect to such
sion of an individual’s constituti i : Vi
L o 2, (1974;1:)2?“ right to travel. Id.; Abrahams v. Civil

It may be questionable as to whether the reasons advanced and accepted by the
New Jersey Supreme Court in Abrahams in support of a bona fide residency require-
ment would J}lstlfy a classification made between 12-month residents and lcs? than
12-month residents or that any other reason would justify such a classification. Even
assuming, however, there is a rational basis for the 12-month local residency require- «
ment,'thc imposition of such requirement by the Department of Civil Service ?s be-
yond its statutory authority. Although the Chief Examiner and Secretary has the
power to establish requirements for examinations, N.J.S.A. 11:9-2, the Lg islature
has, with respect to local service, already set a residency rcquir.emént N JgS All:
22-7 §pe<{1ﬁcally states that eligibility of applicants for admission lo. ci;/ii s.erVicé
examination shall be limited to “‘qualified residents” ol the particular county, mu-
mcnpgluy' or sg:hool district. Thus the only residency requirement for admissi;)n to
examinations is that the applicant be a bona fide resident. The Legislature havin
clearly expressed a determination that bona fide residency, without regard to durag-
tion, is sufficient 1o serve the State’s interest, the imposition by the Chiel Examiner

and Secretary of a 12-month local 1 i i i
requirement is be i
and Secrcta q yond his authority and is un-

CONCLUSION

_ Accordingly, you are advised that the 12-month State residenc i
m}po;&.d by N.J.S.A. ll:.9-2 and N.J.A.C. 4:1-8.8(a)(2) is inconsislenty\hrict(lalulllzzrgg:]]-l
stitutionally profected right to interstate travel as espoused by the United States
Supreme Court in Shapiro, Dunn and Maricopa County and is unenforceable. You
;Ire} t;t‘lr(t:hezlla%vgsed zthgl the 12-month local residency requirement imposc.:d by
uncnforc'eal;le, .8(a)(2) is inconsistent with N.J.S.A. 11:22-7 and is therefore also
With respect to the remaining portions of N.J.S.A. 11:9-2 :

you are advised thpy remain effective since the objectionable l;r;cjo]:l.ljll:zq(iufer;i;n%
:ag be removed without substantial impairment of the principal object of the statute
4; regulation. See N.J. Chapt. Am. I.P. v. NJ. Siate Board of Prof. Planners
: N.J. 581, 59_3 (1967). As so construed, N.J.S.A. 11:9-2 and N.J.A.C 4'|-8é
impose a bona flde.SmLc and/or local residency requirement immcdi‘;u-cl / pre . di .
the announced closing date for filing an examination application. Yy prececing
. Yquharg adv;sc?d that I\_J.J.AAC. 4:1-8.8 should be immediately amended to con-
orm with this opinion. Notice and an opportunity to be heard prior to final adoption
of the amendment should be given pursuant to N.J.S.A. 52:14B-4. Prior to final
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adoption, you should conditionally admit applicanls }o exan.'nmat:i(?ns ;v‘tk:.eiez:g
dency requirement if such applicants are b.ona. fide res.ldergts 1mmde' ;al;eey Ere e
the announced closing date for filing examination applications and 1 y
wise qualified.
Very truly yours,
WILLIAM F. HYLAND
Attorney General

By: ERMINIEL. CONLEY
Deputy Attorney General

i i ivi ice examina-
* In contrast, the controlling statute with rcspercé 10 apphcgnls fo_rdleo:ca; ?c‘::.\ isrzrr:::rfx Sy
i A - i ¢ bona fide continuing resi ent. .
ns. N.J.S.A. 11:22-7, imposes a mer 1 ! €q rhis xe-
Z:Siremem is not in question and is unquestionably valid, Abrahams v. Civil Service

sion, 65 N.J. 61 (1974).

October 7, 1974

MR. VERNON N. POTTER
Director o
New Jersey Division on Civil Rights
1100 Raymond Boulevard

Newark, New Jersey 07102

FORMAL OPINION NO. 141974

Dear Director Potter:

You have requested our opinion whether an gmp[oyer may Iawl'u}:ly. rgfx:isgut:‘
employ an individual after a pre-employment examination §hows tht t! e'ln]]handi-
suf?crs from diabetes. You are advised that diabetes constitutes 2 phjysnc: andi
cap” as defined by the New Jersey Law Against Discrimination, N.J.S. f. >

g and that an employer may not so discriminate except upon proot, as pbl
:rlliiteg(i.by N.J.S.A. 10:5-4.1, that “the nature and extent of the handicap reasonadly
formance of the particular employment. .
pred;(ri:lsirtnhif\::i:y. it should be noted that, in those instances when the Junsgxcuon of
the Division on Civil Rights has been challenged, ihc coAurt§ mt r]?)?::;rji;:isﬁzti::?ncﬁ;\:
i 1 strued broadly the provisions of the Law Against D1 ‘
Zl(f:ﬁ:)ln); gt?’tl)oth employment and public accomrr;ozl:uonsb. ﬂla:g ;l ;W ;zgratlzsrx: 821\4)2
i h of Freehold, 117 N.J. Super. 41 pp. Div. . See als
%17fsliz:nort:lg;ng fClub v. Goldsboro, 47 N.J. 25 (1966); Sellers 4v.NPjnI:& (s) ﬁagrg)se)r_
Shop. 46 N.J. 340 (1966); Fraser v. Ro?inLDee Dzy Cba:;[plljc 127 hiy: Super'
; izati i 4 s . .
National Organization of Women v. Little League ?JN I, e o
Div. 1974). In fact, the Supreme C‘ourlg New Je y s poi!
‘S‘%tzle(gf:):r and positive policy of our state against discrimination which “calls lor

40

ATTORNEY GENERAL

liberal interpretation of any legislative enactment designed to implement it.”
Levitt & Sons, Inc. v. Division Against Discrimination, 31 N.J. 514, 524 (1960).
See also Jackson v. Concord Company, 53 N.J. 113 (1969).

When viewed especially from the perspective of the liberal interpretation given
the statute by the courts, a reading of the New Jersey definition of *‘physical handi-
cap” as well as a comparison of that provision with the earlier definition contained
in the Law on Human Rights of the City of New York demonstrates the intention

of the New Jersey Legislature 1o encompass the broadest variety of disabilities.
N.J.S.A. 10:5-5 (q) provides:

** ‘Physical handicap’ means any physical disability, infirmity, malforma-
tion or disfigurement which is caused by bodily injury, birth defect or ill-
ness including epilepsy, and which shall include, but not be limited to, any
degree of paralysis, amputation, lack of physical coordination, blindness or
visual impediment, deafness or hearing impediment, muteness or speech
impediment or physical reliance on a seeing eye dog, wheelchair, or other
remedial appliance or device.”

Four years before the effective date of the New Jersey amendment, New York City
in 1968 had amended its Law on Human Rights so as to include the physically handi-
capped, but with a definition whose scope is rather narrow:

“The term ‘physically handicapped’ means a person who, because of ac-
cident, illness or congenital condition may depend upon a brace, crutch,
cane, seeing eye dog, hand controlled car or such other device or appliance
in performance of his daily responsibilities as a self-suflicient, productive
and complete human being,”” N.Y., N.Y., Administrative Code, Chapter I,
Title B, Section B1-2.0 (16).

The major deficiency in this definition is its apparent requirement that an individual
be encompassed by it only if he can show dependence upon a physical appliance
or device such as crutches, canes or hand controlled cars. In a report entitied THE
PHYSICALLY HANDICAPPED CITIZEN: A HUMAN RIGHTS ISSUE,
released in September 1972, the New York City Commission on Human Rights
pointed out that many persons do not rely upon physical devices, yet are physically
handicapped nonetheless, and said that “‘definitions based on reliance on devices
inevitably will be ambiguous and limited, given the rate of change in rehabilitative
techniques.” /d. at 13. .

In contrast, the New Jersey statutory definition is conceptually based, not upon
the fortuitous circumstances of reliance vpon a physical device, but upon those phys-
ical manifestations which characterize virtually every physical handicap. This legis-
lative philosophy and the language chosen to implement it mandate the conclusion
that diabetes is encompassed. Diabetes is, of course, commonly understood to be an
“infirmity"", defined as ‘‘the state. . .of poor or deteriorated vitality.” WEBSTER'S
SEVENTH NEW COLLEGIATE DICTIONARY 432 (1972). “Vitality,” in turn,
is defined as “‘capacity to live and develop.” “‘physical or mental vigor,” and *“‘power
of enduring or continuing.” /d. at 995. It is generally known that diabetes, if un-
treated, often results in disorientation, coma, and death. Diabetes falls also within
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the dictionary definition of “physical disability.” for the verb “disable” means “to
deprive of physical, moral or intellectual strength,” id. at 236, obviously the condi-
tion of an individual whose diabetic condition is not properly controlled. Interesting-
ly, one definition of *“disability” is “inability to pursue an occupation because of
physical or mental impairment.” /d. Undoubtedly the dictionary writer supposed
such “inability” to mean an absolute incapacity to pursue the occupation, but when
that definition is read in light of the mandate of the New Jersey Law Against Dis-
crimination that employers not discriminate against the physically handicapped
unless the nature and extent of the handicap reasonably precludes the performance of
the particular employment,” N.J.S.A. 10:5-4.1, the definition obviously encompasses
conditions of physical impairment which. although they do not in fact reasonably
preclude performance of the employment, are seen fit by employers Lo justify a re-
fusal to hire.

A distinction has been suggested between physical impairment and medical
impairment, by whose terms a diabetic applicant for employment would be deemed
to suffer from a lingering, degenerative illness that does not constitute a physical
handicap as such. The proposed distinction is, however, difficult to justify. ““Physi-
cal” is defined as “‘of or relating to the body.” WEBSTER'S SEVENTH NEW
COLLEGIATE DICTIONARY 638 (1972), and it would appear conceptually im-
possible for a “medical” impairment involving bodily functions not to manifest it-
self physically in some manner, equally difficult to imagine are manifestation of
bodily functions which would not be encompassed within the definition of “*physical.”
The ultimate conclusion must be that if there are bodily manifestations fitting within
the definitions of “‘physical disability,” “infirmity,” “‘malformation,” or “‘disfigure-
ment,” those bodily manifestations constitute a “physical handicap.”

Again, therefore, the “physical handicap” amendment is consistent with the
breadth of the other provisions of the Law Against Discrimination. See Levitt &
Sons, Inc. v. Division Against Discrimination and Jackson v. Concord Company,
supra. Our conclusion that diabetes is encompassed within the definition does not
imply, of course, that a refusal to employ-a diabetic applicant must necessarily con-
stitute unlawful discrimination, for, as noted at the outset, the Legislature was fully
aware of the severity of some physical handicaps and consequently authorized em-
ployment discrimination when ‘‘the nature and extent of the handicap reasonably
precludes the performance of the particular employment.” N.J.S.A. 10:5-4.1.
Nevertheless, that determination is one of fact which must be made by the Director
of the Division on Civil Rights in the first instance when deciding the existence of
probable cause and subsequently when reviewing al] evidence submitted at hearing
on behalf of both the complainant and the respondent. Our conclusion is, again, that
diabetes is comprehended by the statutory provision and the Division may pursue
complaints submitted by diabetic persons.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

By: BERTRAM P. GOLTZ, JR.
Deputy Atiorney General
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RICHARD F. SCHAUB, Commissioner RIGTRIRSER B 1575

Department of Banking
36 West State Steet

Trenton, New Jersey 08625

FORMAL OPINION NO. 15—1974
Dear Commissioner Schaub:

You have inquired whether the ibiti
_ . prohibition on the chargi ints i
itl(;r:_wnhfa mortgage loan contained in N.J.S.A. 46: lOB-lOr\%lSEI;;S:J::L ltﬂeconne'c-
c;;lasl:r;);)ogzi;v (.Lirs;y rgortgafge kijnders in the Conventional Home Mortgagzall;lxlnc--
reinafter referred to as the “Program™) that is bei .
Government National Mort iati o A
gage Association (hereinafter referred to as G >
N )
s:fzitzgttéoa Ll:ﬁ E:{nerg”ency Home Purchase Assistance Act of 1974‘S (herei?lda?;ez
i b lshch /JXcSt /l, 1126?03(1:0/5:1 §1723¢. For the reason expressed below, it is
o m}({)rtgage A (t{e P.rogram_ oes not prohibit the participation of New Jer-
eretofore, GNMA was authorized t
8 o purchase only FHA-insured VA-
Eiugz;readm;e%rr::gtga?es. See 12 U.S.C.A. § 1717b(l). The instant Progrraem ?vl;as d/:-
e en federal support of the mortgage market by atlowing GNMA t
sn initis:l cao;;entlgnglly ﬁ;lanced home mortgages. To this end, Congress has madz
ropriation of $1.5 billion, of which $47 million h'
‘ b . as been allocated t
Se}\»;;:lrs:yé';he Pl'-og_ram, z_admlmstert_:d through the facilities of the Federal Nationcj
o Mor %vllg] cnls:?gl;attlon,gri}ll\zlp:rate in the following manner: The private mortgage
into a general commitment * \
lenders will enter into 2 g L contract. A lender would,
’ phone GNMA stating that it h
GNMA approval. Then, havin i O s e,
C . 1 g obtained approval, the lender would cl
gage and subsequently negotiate it to GNMA.'Y ’ i S et
3 have informed us th
tary of the Department of Housin S bt sriie
: g and Urban Development will 1
tion that an aggregate of 6 1/2 poi i % D eser oo eelier
: points will be charged to both th
e e g e purchaser and seller,
y the mortgage lender and 4 1/2 poi i
GNMA. As a matter of fact, this admini i AT hs el
! , inistrative determinati
forth in the GNM A Conventional Seller/Servicer Guide. auion has ﬁh’eady_ peen et
N.J.S.A. 46:10B-10 provides that:

Ao E):ccpl as otherwise provided by law, no mortgage loan shall be made
Reviség esrle;[t Eate ¥1hexc;,ss of the rate authorized by section 31:1-t of the
utes. The charging of points in co i i .
loan is prohibited. For th i TS mots ot B
. e purposes of this act, ‘points’
of money or other considerati i e o bigags loon,
on paid for the making of a m
. ortgage loan
g;l-;e{; than interest payable pursuant to the terms of the mongage loan'
b oﬁi;:o&;r;:zdes:;r;y such Sl:jm paid pursuant 1o a statute of this Szau:
re States, nor does it include reasonab
charges.” (Emphasis added.) ‘e expenses and

unaers: guage creates an exception t h p()lll[S
The derscored lan (3 p[ O the Prohlbl[lon on
This CXCCPUOH has plopelly been the basis upon which the assessment ol points has
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been permitted in New Jersey in conjunction with the making of FHA/V A mortgage
loans. It should be noted that the number and allocation of points charged in connec-
tion with FHA/VA loans are set by regulation, not by the enabling statute itself. ***
FHA Administrative Rules subsection 503, ch. X111, §§ 1301-03, 24 C.F.R.§203.27;
Morigagee Guide; Application Through Commitment, formerly the FHA Morigagee
Handbook. See also Lord v. Marine Midland Trust Co., 61 Misc. 2d 776,306 N.Y.S.

2d 82, 86 (Sup. Ct. 1969). The Program will operate in the same manner, i.e., the
Secretary of the Department of Housing and Urban Development will set by regula-
tion the number and allocation of points to be charged.**** But the fact that the
points are set by regulation and not by statute does not take either the FHA/VA
programs or the new Program out of the above-noted exception. It is apparent. first
of all, that points seem to be generally contemplated by the enabling statutes and, as
such, points might well be considered as being paid pursuant to the statutes them-
selves. Beyond this, and more importantly, however, such regulations, when validly
issued by an administrative agency, have the force and effect of law, Paul v. United
States, 371 U.S. 245,83 S. C1. 426, 9 L. Ed. 2d 292 (1963), and have been held to be
included within the term *‘the law of the state.” United States v. Howard, 352 U.S.
212,77S.Ct. 303, 1 L. Ed. 2d 261 (1957). Furthermore, the word “‘statute” has been
held to include regulations of an administrative agency. Ala. Public Service Commis-
sion v. Southern Ry. Co., 341 U.S. 341, 342-43, 71 S. Ct. 762,95 L. Ed. 1002 (1951,
Sigma Chi Fraternity v. Regents of University of Colorado 258 F. Supp. 515, 521-22
(D. Colo. 1966). But see United States v. Mersky, 361 U.S. 431, 437,80 S. Ct. 459,
4 L. Ed. 2d 423 (1959).

Based upon the foregoing, it is clear that the fact that points are sel by regula-
tion and are not specifically listed in the body of the enabling legislation is not'of
consequence in this context and both the FHA/V A programs and the P'rogram with
which we are here specifically concerned fall within the statutory exception of N.J.S.
A. 46:10B-10. For the reasons expressed above, N.J.S.A. 46:10B-10 does not pro-
hibit the participation of New Jersey mortgage lenders in the program.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

By: MICHAEL E. GOLDMAN
Deputy Atiorney General

* public Law 93-449. approved October 18, 1974, a copy of which is attached hereto as ““Exhi-

bit A
»* Under present Federal guidelines, this contract must be entered by November 30, 1974.

s =% For a full discussion of the points system on FHA/VA mortgages, se¢ Hood and Kushner.
Real Esiate Finance: The Discount Point System and Its Effects on Federally Insured Loans,

40 U.Mo.K.C. Law Rev. 1 (1971). ) ] i
x% 34 We have been informed that there is some guestion as to the propriety of the Sccretary's

establishment of points in connection with the Program. See letter {rom Senator John Spark-
man, et als. to James T. Lynn, Secretary of Housing and Urban Development, da{ed Noycmber
11, 1974, a copy of which is attached hereto as “Exhibit B." Fpr purposes Qf lb1§ opinion, we
assume the validity of the Secretary’s regulation unless and until a contrary judicial decision is

handed down.
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To: ALL COUNTY PROSECUTORS December 13, 1974

State of New Jersey

FORMAL OPINION NO. 16— 1974

Dear Prosecutors:

' As you are aware, questions have been raised i i
tions or associations of law enforcement officers soﬁf:i:?n;h(;ugzlipl;?[g'l:ig grrgg{‘ﬁéa'
wise fo_r a_dv'crtmmg, which is included in annual dinner dance program booklets a rci
the jurisdictional limitations, if any, which are placed on such solicitations !
As a result of existing statewide variations in both the inlerpretaiion of the
provisions of N.J.S. 2A:170-20, er seq. and the p'ractices to be employed there-
und_er, the Attorney General has been asked to render a formal opinion as to the le
gality of such solicitation practices and to establish a uniform procedure for the i
forcement of the provisions of 2A:170-20, er seq. o
Fund_ raising practices by organizations or associations of policemen, sheriffs
undqrshenffs, deputy sheriffs, court officers, court attendants, detectives cc'mslablc ‘
?i'l:ngxgct)rales, (()jr ofthcr such law enforcement officers, or any organizalior; or associi
mposed of one or more of sai isi
a 2AF:”0-20, o Mo isn 11d9§;c.)ups, are regulated by the provisions of N.J.
or the purpose of analysi i ] i '
. Solicnmiol::,;})or Adverti&eymi,nt?e questions presented may be outlined as follows.
On March 22, 1954, the New Jersey Law Enforcement Council submitted its
sgconq and ﬁnal report on law enforcement solicitations. That report provides the
historical basis for amendments to N.J.S. 2A:170-20 et seq. effected during that year
which in part relate specifically to solicitations for advertising. e
Pursuant to the Provisions of N.J.S. 2A:170-20, as amended, it is *'. . . unlawful
for any person to solicit funds or a contribution of any fund, by m,ail tel-e' ﬁonc i
person or by any means whatsoever, whether in paymcn,l for Licl‘<cts padmis:irom
boqks, tokens, advertising, honorary or other membership, . . ." except‘thal certa'n‘
active members of such associations *‘. . . may personally solicit such funds o o
mbuuor}s, but only in payment for tickets, books or tokens . . .” e
In its Letter. of Transmittal and Recommendations, the New Jersey Law E
forcement Council specifically and strongly recommcnded,, at page 8: ’ "

%. That solicitations of funds by associations or organizations composed
of members or former members of law enforcement agencies through the
sale of advertisements be prohibited.”

Subse ;
hat sequent thereto, N.J.S. 2A:170-20 was amended and now states, in part,

*“it shall be unlawful for any person to solicit fu ibuti

i nds or contributions of an
kind for or on behalf of any such organization or association by any meanz
whatsoever in payment for advertising of any kind.”” (Emphasis added).

Therefore, it is concluded that N.J.S. 2A:170-20 specifically prohibits the solic-
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itation of funds by mail or otherwise for advertising of any kind, including, but not
limited to, that which appears in annual dinner dance or other program booklets.
2. Methods of Solicitation

The method by which all other solicitations may be made is also delineated by
the provisions of V.J.S. 2A:170-20. As noted above, only certain active members of
law enforcement organizations or associations may personally solicit funds or con-
tributions on behalf of such organizations.

No other persons are permitted to solicit funds, by any means whatsoever, on
behalf of such organizations. Since the statutory exception specifically permits
only personal solicitations, the use of that term necessarily limits all solicitations to
face-to-face encounters between certain active members of such organizations or
associations and potential contributors.

Therefore, it is concluded that telephone, mail or any other non face-to-face
solicitation techniques are prohibited and unlawful.

In addition to the foregoing, the provisions of N.J.S. 2A:170-20 impose specific
jurisdictional limitations upon solicitation practices by providing that only *‘bona-
fide active members of such organizations or associations may personally solicit such
funds or contributions, . . . in the municipality where they are employed as law en-
forcement officers, or where retired as such, or in case of county or state organiza-
tions or associations throughout the county or state where they are employed as law
enforcement officers or retired as such.”

It is concluded, therefore, that members of such organizations or associations
may solicit contributions only within the boundaries of the jurisdiction where they
are or were employed as law enforcement officers. .

3. Uniform Enforcement

In order to provide for the uniform enforcement of the provisions of N.J.§. 2A:
170-20 et seq., each county prosecutor should be cognizant of the following addition-
al statutory requirements.

Each law enforcement organization or association must submit a notice of inten-
tion to solicit funds with the county prosecutor's office in each county within which
such solicitation is to be made, pursuant to N.J.S. 2A:170-20.2. A suggested format
for such Notice of Intention to solicit funds is annexed.

It should be noted that if the anticipated or actual proceeds of any solicitation
campaign exceed 510,000 then the provisions of the Charitable Fund Raising Act of
1971 (V.J.S. 45:17A-1 et seq.) must in addition to the provisions of V.J.S. 2A:170-
20 et seq. be complied with.

Upon receipt of the Notice of Intention, the county prosecutor should review
same and, if any prohibited means of solicitation are indicated, the filing organiza-
tion or association may properly be notified and advised to not engage in such means
of solicitation.

The proceeds of any program of solicitation conducted by a law enforcement
agency must be deposited in a trust fund in accordance with N.J.S. 2A:170-20.3 and
withdrawals of said funds must be effected in compliance with the provisions of that
statute.

Pursuant to the provisions of 2A:170-20.2, at the close of a solicitation drive the
organization or association must file a report and audit with each county prosecu-
tor’s office in which a Notice of Intention was filed and with the Attorney General’s
office if the soliciting organization or association is a state organization or associa-
tion. A suggested format for such report and audit is annexed.
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4. Penaliies )

Any violation of the provisions of N.J.S. 2A:170-20 er seq. subjects the violator
to prosecution as a disorderly person. (See N.J.S. 2A:170-20, 20.1, 20.2, 20.3, 20.4
and 20.95).

CONCLUSION

Organizations or associations of law enforcement officers are prohibited, by the
provisions of N.J.S. 2A:170-20 et seq. from soliciting funds by any means for adver-
tising of any kind, including but not limited to advertising which is intended for in-
clusion in annual dinner dance program booklets.

In addition, members of such organizations or associations may only lawfully
solicit certain types of contributions or funds, personally, and then only within the
jurisdiction where each is employed or was retired as a law enforcement officer.

Very truly yours.
WILLIAM F. HYLAND
Atiorney General

By: DENNIS L. BLISS
Deputy Atiorney General

(NOTE: Any funds collected pursuant to solicitation campaign must be deposited in
a trust fund in a bank licensed to do business in the State of New Jersey as provided
by N.J.S. 2A:170-20.3. In addition to filing with the county prosecutor’s office, a
copy of this report must be filed with the Attorney General’s office if the reporting
agency is a state organization or association.)

REPORT OF COLLECTION
OF FUNDS
Dear Sir:
Pursuant to N.J.S. 2A:170-20.2, the

(full name of organization)

_ . located at , submits this

(street address. city. state, zip code)

REPORT concerning a solicitation conducted pursuant to a NOTICE OF INTEN-
TION which this organization [iled on . In accordance with

(date)

this law,his REPORT is filed within thirty (30) days (and in no eveat later than six
(6) months) following the close of that solicitation. The NOTICE OF INTENTION
can be found at

(strect address, city. state and zip code)

The solicitation was conducted from 0
(date) (date)
, and in the following manner:
From this solicitation a GROSS AMOUNT OF § was
received. After EXPENSES of § , ttemized below, a NET

AMOUNT of $ was realized. The itemized expenses were:
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The name of the INDEPENDENT AUDITOR who made an AUDIT of the

solicitation is , and he resides at
{name)

. This AUDIT is open to the public,

(street address, city, state, zip code)

and may be inspected at , at

(street address, city, state, and zip code)

(dates and hours)

The proceeds of this solicitation have been deposited in a trust fund entitled
in the

(name of trust fund) {name of bank and address.)

A copy of this AUDIT is annexed to this REPORT, which is

subscribed and sworn to by:
1.
2

Who are officers of the Associa-

tion duly authorized to so sub-
scribe and swear by resolution
of the Association.
Subscribed and Sworn to
before me, a NOTARY PUBLIC
OF NEW JERSEY, this_______
dayof ., 1974,

A Notary Public of New Jersey

(NOTE: This report must be filed with the county prosecutor’s office of the county
within which each organization intends to solicit. Said report must be filed no later
than ten (10) days prior to the commencement of solicitation. Solicitation by tele-
phone or by mail is prohibited. No funds may be solicited for advertisements or
space in **Ad Books"” or variations thereof.

NOTICE OF INTENTION
TOSOLICIT FUNDS
Dear Sir:

Pursuant to N.J.S. 2A:170-20.2, the

(full name of organization)

located at , submits this NOTICE
(street address, cily, state, zip code)

OF INTENTION to solicit or collect funds. In accordance with the Provisions of

N.J.S. 2A:170-20, et seq., this NOTICE is filed ten (10) or more days prior 10 the

commencement of the desired solicitation. The solicitation will commence on

: and will terminate on
(date) (date)
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The names and addresses of the officers of this Association are:

O L) 1D

The name(s) of the member(s) of this Association who will be in charge of this
solicitation is (are):
1

%,
3
4.

The form of this solicitation or collection will be: (describe means of solicita-
tion or collection) :

The net proceeds (gross proceeds less expenses) of this solicitation shall be used
for the following purpose(s):

An AUDIT will made of the solicitation or collection by

(name of auditor)

, an Independent Auditor.

This AUDIT will be available for public inspection at the office of the Associa-
tion, who address is

(street address, city. state, and zip code)

Very truly yours,

This notice is subscribed and sworn to by:
1.
2.
Who are officers of the Association duly
authorized to so subscribe and swear by
resolution of the Association.

Subscribed and Sworn to

by me,a NOTARY PUBLIC of
NEW JERSEY, this

dayofl 1974,

A Notary Public of New Jersey
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November [3, 1974
HONORABLE DAVID J. BARDIN
Commissioner, Department of
Environmental Protection
Rm. 801 — Labor & Industry Bldg.
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPINION NO. 17—1974

Dear Commissioner Bardin:

You have requested an opinion as to whether revenue from the Water Conserva-
tion Bond Act of 1969 (L. 1969, c. 127), hereinafter referred to as the Bond Act of
1969, can be used by the Department of Environmental Protection to construct
water transmission facilities from the Round Valley-Spruce Run reservoir complex
(hereinafter referred to as the RV-SR complex). In particular, you are interested
in knowing whether the aforementioned revenue can be used to construct an outlet
water transmission pipeline, approximately 3.7 miles in length, from the north dam
of the Round Valley reservoir to a point on the south branch of the Rockaway Creek.
The outlet water transmission pipeline would allow the RV-SR complex to make
available for sale at Bound Brook the maximum water yield of these reservoirs.

In answering the question posed, it is necessary to briefly examine the back-
ground of the RV-SR complex. In 1958 the Legislature enacted the “New Jersey
Water Supply Law, 1958”, N.J.S.A. 58:22-1, et seq., which mandated the Depart-
ment of Conservation and Economic Development to construct, operate and main-
tain reservoirs at Round Valley and Spruce Run. Simultaneously with the enactment
of the aforementioned statute, the Legislature also passed the “‘New Jersey Water
Bond Act, 1958" (L. 1958, c. 35), hereinafter referred to as the Bond Act of 1958,
which was approved by public referendum in November 1958. Revenue from the
Bond Act of 1958 was used to construct the RV-SR complex.

The RV-SR complex was completed in 1965. However, even before its comple-
tion it became apparent that the funds allocated to the project were not sufficient to
construct a fully operational outlet water transmission system permitting the release
of the maximum available water from the reservoirs. In 1962, the Legislature sought
to deal with this problem by enacting the ‘‘Water Transmission Facilities Act”,
N.J.S.A. 58:5-31, et seq., which authorized the North Jersey District Water Supply
Commission (hereinafter referred to as the NJDWSC), to construct and operate
water transmission distribution facilities from the RV-SR complex to the northern
part of the State. Efforts to solve the probléem pursuant to this statute were unsuccess-
ful and no water transmission distribution facilities were built. It appears that the
NJDWSC was unable to implement the construction in question because it was un-
able to reach the necessary underlying agreements with various municipalities and
companies with whom it contracts for the sale of water.

In 1969, the issue of outlet water transmission facilities at the RV-SR complex
once again came before the Legislature when it was considering the Bond Act of
1969. The aforementioned legislation, when initially introduced into the Assembly,
made specific reference to the immediate need to make Round Valley reservoir
fully operational by constructing outlet water transmission facilities and further
estimated the cost of same at $4,000,000.00 (sections 2(b) and 2(i) respectively of
Assembly Bill 940 as initially introduced'). However, when the Bond Act of 1969
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was passed, all direct reference to the RV-SR complex had been omitted. In re-
sponse to this omission, a new Bill entitled the “Round Valley Water Release Bond”™
(Assembly Bill No. 1010, Assembly Session 1969) was introduced into the Assembly.
Said Bill provided for the creation of a debt by the State of New Jersey, by the issu-
ance of bonds in the amount of $4,000,000.00 for the planning and constructing of
outlet water transmission facilities at the Round Valley reservoir. This Bill was never
passed by the Assembly. Since 1969 the Legislature has not dealt with the problem of
outlet water transmission facilities at the RV-SR complex.

In light of this background of the construction of RV-SR complex and the need
for outlet works, the issue posed by your inquiry is whether unappropriated monies®
from the Bond Act of 1969 may be appropriated to construct an outlet water trans-
mission pipeline at the RV-SR complex. It is clear that funds presently appropriated
for other projects pursuvant to the Act cannot be used to construct the pipeline in
question.

The Bond Act of 1969 provides for the issuance of Bonds in the amount of
$271,000,000.00 to establish new and additional “‘water supply facilities™ and *‘waste
water treatment facilities™. It is clear from the language of this statute that the con-
struction of a water transmission pipeline is a proper use of bond revenue from said
Act. The preamble to the Bond Act of 1969 states specifically that the revenue from
the bonds created thereby can be used for transmission facilities in order to provide
water resources for public purposes. In addition, “water supply facilities™ are de-
fined therein to include real property, plants, structures, machinery and equipment
used for the transmitting of water. The outlet water transmission facility contem-
plated at the RV-SR complex would carry water from the north dam at the Round
Valley reservoir to the south branch of the Rockaway Creek in Readington Town-
ship and thus fits within the aforementioned statutory definition of “water supply
facilities™.

This conclusion is further supported by sections 13, 14 and 4 of the Bond Act of
1969.

Section 13 reads as follows:

“The proceeds from the sale of the bonds shall be paid to the State
Treasurer and be held by him in a separate fund, and be deposited in such
depositories as may be selected by him to the credit of the fund, which fund

LYY

shall be known as the ‘Water Conservation Fund’.
Section 14 reads in part as follows:

“The moneys in said ‘Water Conservation Fund' are hereby specifical-
ly dedicated and shall be applied to the cost of the purpose set forth in sec-
tion 4 of this act, and all such moneys are hereby appropriated for such pur-
pose, ...."" (Emphasis added).

Section 4, referred to above, reads as follows:

“Bonds of the State of New Jersey are hereby authorized to be issued
in the aggregate principal amount of $271,000,000.00, for the purposes of
. water supply facilities ... [or the preservation, sale or exchange of
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water for potable, industrial, commercial, irrigational, recreational and
other public purposes and facilities appurtenant thereto.”

The clear import of the aforementioned is that money from the **Water Conservation
Fund™ may be appropriated for any purpose enumerated in section 4, supra. Inas-
much as the contemplated pipeline comes within the statutory definition of “water
supply facilities” and section 4, supra, states that the $271,000,000.000 authorized to
be issued can be spent for construction of *“‘water supply facilities””, the remaining
unappropriated revenues from the Bond Act of 1969 may be used to construct the
outlet water transmission facility in question.

This conclusion is valid despite language in the Bond Act of 1969 indicating that
$242,000,000.00 of the $271,000,000.00 was to be spent lor ‘‘waste water treatment
facilities”” and $29,000,000.00 of said sum for the planning and acquisition of future
sites for various “water supply facilities”. Sections 2¢h) and 2(i) of the Bond Act of
1969 read as follows: '

Section 2(h):

“Current estimates of the total cost of sewerage treatment facilities
(hereinafter referred to as waste water treatment facilities) now required to
be constructed to conform with our statutes and the regulations and orders
of the State Department of Health, eligible costs of such construction will
be $242,000,000.00 including projects already certified for Federal grants
as well as additional State. aid for State approved projects approved for
1968 and 1969 to increase the State’s share for such approved projects to
25% of the eligible costs.”

Section 2(i)

“Current estimates of the cost of planning and site acquisitions for the
future establishment of water supply facilities at the following sites:

South River Tidal Dam, Middlesex county; Raritan River Confluence
Reservoir, Somerset county; Manasquan River Upper and Lower Reser-
voirs, Monmouth county; Six Mile Run Reservoir, Somerset county; Two
Bridges Reservoir, Essex and Morris counties; Hackettstown Reservoir,
Morris, Sussex and Warren counties is $29,000,000.00.”

Section 2(h) and 2(i), supra, appear in the body of the Bond Act of 1969 under the
caption of section 2 which is *'The Legislature finds and determines that ", This
is an indication that in 1969 the Legislature felt that the “current estimates” it had
at its disposal indicated that $242,000,000.00 was the State’s contributory share of
the funds required to build various “waste water treatment facilities” throughout
the State,’ and that $29,000,000.00 was needed for the planning and acquisition of
future sites for “water supply facilities”. Neither section 2¢h) nor 2(i), supra. of the
Act contain language which requires that the bond revenues be spent in accordance
with the legislative findings of *‘current estimates™. Section 4, supra, of the Bond Act
of 1969, which enumerates the purposes for which said revenue can be appropriated,
‘makes no mention of how the $271,000,000.00 is to be divided. In addition, the Bond
Act of 1969, as approved by the voters in a general election, appropriated no money,
but rather provided a fund from which the Legislature might make future appropria-
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tions. Sections 13 and 14, supra, of the Act, when discussing the purposes for which
bond revenue can be appropriated, refer to section 4, supra, of the Act and make no
mention of sections 2(h) and 2(i). supra. The clear import of the aforementioned is
that the Legislature intended to leave to the future how and when the bond revenue
was to be spent subject to the limitations contained in section 4, supra, of the Act.
This being the case, the legislative findings enumerated in sections 2(h) and 2(i),
supra, are not a mandatory commitment of the bond revenues and a succeeding Leg-
islature could decide to use the remaining unappropriated revenue for a purpose(s)
consistent with section 4, but other than for ““waste water treatment facilities’.

It should also be noted that use of the funds in question, for an outlet water
transmission pipeline at the Round Valley reservoir, is not precluded by reason of
the fact that reference to such an outlet pipe was deleted from the Bond Act of 1969
prior to its passage. Once again reference to the Round Valley reservoir appeared in
section 2, supra (the legislative findings section of the Act). Deletion of said reference
merely indicates that in 1969 the Legislature did not view the pipeline in question as
one of the State’s “‘most immediate needs”. Section 2(b), supra, of the Bond Act of
1969 is merely a legislative expression of what was felt tq be the State’s “most imme-
diate needs” in the area of “‘water supply facilities” and “‘waste water treatment
facilities” in 1969. Such an expression could not be binding on subsequent Legisla-
tures. If the Legislature now deems the Round Valley outlet water transmission pipe-
line to be an immediate need, it would not be barred from appropriating money from
the “Water Conservation Fund” for such purpose by reason of the deletion in ques-
tion.

In addition, it should be pointed out that restrictions contained in the Bonds
issued pursuant to the Bond Act of 1958, supra, revenue from which was used to
build the RV-SR complex, do not prohibit the use of revenue from the Bond Act of
1969 1o construct the outlet water transmission pipeline at the Round Valley reser-
voir.

Section 21 of the Bond Act of 1958 designates the sources of revenue which are
to be used to pay off the principal and interest of the debt created by the Act as it
falls due and further states the order in which said revenue should be appropriated.
First, “‘the net revenues, from the operation of any water supply facility, costs of
which were financed by the proceeds of bonds issued under this act™, are to be used.
Second, tax revenues from the Alcoholic Beverage Tax Law, subtitle 8 of Title 54 of
the Revised Statutes, are to be used as may be required. Finally, if the aforemen-
tioned are insufficient or unavailable to pay off the indebtedness as it becomes due,
then an additional assessment on the real and personal property tax levied and col-
lected by municipalities in the State is authorized and can be used for such purpose.
“Net revenue’, as used in section 19, is defined in section 3(h) to mean revenues
received from the operation of a water supply facility in excess of “‘operating, main-
taining, managing, repairing and reconstructing a water supply facility....”” “Water
supply facility” is defined in section 3(f) to mean real property, plans, machinery and
equipment used to augment the State’s natural water resources and for making
available an increased supply of water for all uses and any and all appurtenances
necessary ‘. . . for the collection, storage, control, sale or exchange of water . . . .”

This earlier act clearly requires that net revenues received from the “‘water sup-
ply facilities” financed by its bonds are to be applied to the payment of the existing
bond debt. However, the term *“‘water supply facilities” as defined in the Bond Act of
1958, supra, does not include water transmission facilities and thus net revenues from
the transmission of water, in particular water-transmission facilities financed with
money from other sources, need not be committed to pay off the earlier Bond debt.
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This distinction is supported by the intervening legislative enactment of the “Water
Transmission Facilities Act”, supra, in 1962. When the Legislature empowered the
NJDWSC to construct water distribution transmission facilities, it also delegated
authority to it to issue and sell bonds, N.J.S.A. 58:5-44 and N.J.S.A. 58:5-45. In
addition, the NJDWSC was authorized to apply revenue from the proposed transmis-
sion facilities to satisfy the bonds issued. N.J.S.A. 58:5-48(6). This clearly indicates
that the Legislature felt that revenue from water transmission facilities at the RV-SR
was not committed to payment of the 1958 Bond indebtedness.

It should be noted that the Bond Act of 1969 when initially introduced into the
Assembly included $4,000,000.00 for the construction of outlet water transmission
facilities at the Round Valley reservoir. Since this Act also contains language similar
to the language contained in the Bond Act of 1958, supra, with regard to payment of
principal and interest on bonds issued pursuant thereto, namely, that said bonds be
paid out of *“*[n]et revenues, if any, with respect to water supply facilities funded in
whole or in part by the bonds”, section 19(a), it is clear that the Legislature saw no
conflict between it and the earlier Bond Act. There is nothing to indicate that the de-
letion of reference to Round Valley outlet works had anything to do with the prior
Bond Act, and in fact, the Governor's Counsel’s file of the Bond. Act of 1969 indi-
cates that the Attorney General’s office approved the Bill in its initial form.

This being the case, it is reasonable to conclude that the restrictions contained
in the aforementioned Bond Acts merely require that the net revenue from the sale of
water from the RV-SR complex must be used to pay off the 1958 Bond indebtedness
and net revenue from the transmission of water through the proposed pipeline, if
any, must be used to pay off the 1969 indebtedness.* If this is done, revenue from the
Bond Act of 1969 can be used to finance the proposed pipeline.

Finally, it should be noted that nothing in the “*Water Transmission Facilities
Act”, supra, precludes the State, and in particular the Department of Environment-
al Protection, from constructing and operating the outlet water transmission pipe-
line from the Round Valley reservoir. This Act merely permitted the NJDSWC to
construct and operate water transmission facilities in the northern part of the State.
Said Act does not give the NJDWSC exclusive jurisdiction in this area. The legisla-
tive history of the Act indicates that its purpose was to have the NJDWSC build a
water transmission distribution system from Round Valley to the northern part of
the State, as opposed to an outlet water transmission facility, as proposed here. This
being the case, there would be no jurisdictional conflict were the Department of En-
vironmental.Protection to build the outlet water transmission pipeline at the Round
Valley reservoir.

In conclusion, it is apparent that the construction of an outlet water transmis-
sion facility at the Round Valley reservoir with revenue from the Bond Act of 1969
would be a proper use of said money. However, before this revenue can be used for
such a project, the Bond Act of 1969 requires that a specific appropriation be made
by the Legislature. An Act should first appropriate the money for the project to the
Department of Environmental Protection and second, authorize it to undertake the
construction in question.’

Very truly yours,
WILLIAM F. HYLAND
Attorney General

By: RONALD P. HEKSCH
Deputy Attorney General
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1. Sections 2(b) and 2(i) of the Bond Act of 1969 initially read as follows:

Section 2(b):
“The State’s growing population and expanding industrial development require
the establishment of new and additional water supply facilities. The planning and,
subject to specific authorization by law, the acquisition of sites for the future estab-
lishment of such water supply facilities, and the making of Round Valley reservoir
fully operational by the construction of Round Valley Outlet Works, hawever, are
the most immediate needs.”

Section 2(i):

“*Cucrent estimates of the cost of planning and site acquisitions for the future

establishment of water supply facilities is $27,000,000.00. and for the construction of
the Round Valley Outlet Works, $4,000,000.00.”

2. Of the $271,000,000.00 indebtedness authorized by the Bond Act of 1969 approximately
$215.000,000.00 has been appropriated by the Legislature. Approximately $185,000,000.00
has been appropriated for sewer projects; $27,000,000.00 for land acquisition; and
$2.000,000.00 for planning. This leaves a balance of approximately $55,000,000.00 unappro-
priated. The unappropriated money is from the $242,000,000.00 referred to in section 2(h) of
the Act. The $29,000.000.00 referred to in section 2(i) was appropriated by the Legislature in
1970, N.J.S.A. 58:21B-3.

3. Itis important to note here that the waste water treatment plants contemplated by section 2
(h) of the Bond Act of 1969 were to be built with Federal, State and local funds. In 1969,
under Federal Law, the State's contributory share was to be 25%. Since 1969 the Federal stat-
utes have been amended and the State’s contributory share is no longer prescribed by Federal
Law. Most recently, the State has chosen to contribute [5%.

4. At present, the cost of water per million gallons sold from RV-SR complex is broken
down into various units, i.e.. principal and interest, operating and maintenance reserve, eic.,
and the Department of Environmental Protection has advised us that it would be feasible 10
tack on a separate charge for the transmission of water through the proposed pipeline.

5. The initia) estimates for the cost of the pipeline in question were $40,000,000.00 in 1969; how-
ever, al present, the estimated cost of the project is between 10-15 million dollars.
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January 6, 1975

JOSEPH A. HOFFMAN, Commissioner
Depariment of Labor and Industry

Room 1303 - Labor and Industry Bldg.
John Fitch Plaza

Trenton, New Jersey 08625

FORMAL OPINION NO. 1-1975

Dear Commissioner Hoffman:

The Department of Labor and Industry has asked for an opinion as to the con-
stitutionality of the New Jersey laws which provide for the payment of temporary
disability benefits to disabled workers, insofar as the provisions allow unemployed
women to collect benefits by reason of pregnancy only for an eight-week period
surrounding childbirth. For the following reasons, you are advised that the provisions
in question appear to be consistent with all constitutional requirements.

The unemployment insurance programs in each of the 50 states, which were
spawned by the Social Security Act of 1935, are intended to provide unemployed
workers with a temporary substitute for wages during a period of unemployment that
is not the fault of the worker. California Dept. of Human Resources v. Java, 402
U.S. 121 (1971). The New Jersey Unemployment Compensation Law sets forth a
number of conditions of eligibility for unemployment benefits. N.J.S.A. 43:21-1 er
seq. Among other requirements, a claimant must demonstrate that he is “‘able to
work,” “available for work,”” and “‘actively seeking work.”” N.J.S.A. 43:21-4(c).

Prior to 1948, a worker who suffered an illness or accident that arose out of his
employment and rendered him unable to work could apply for workmen's compensa-
tion benefits, but a worker who sustained a disability that did not occur in the course
of his employment and who was not among the relatively few who were covered by
private disability insurance plans was wholly unprotected against the loss of wages.
The worker was ineligible not only for workmen’s compensation but for unemploy-
ment insurance benefits as well, since by definition he was not *‘able to work,” “avail-
able for work,” or *‘actively seeking work™ as required by the Unemployment Com-
pensation Law, N.J.S.A. 43:21-4(¢c). To remedy this situation, the Legislature in
1948 enacted the Temporary Disability Benefits Law (N.J.S.A. 43:21-25 et seq.) to
provide partial income replacement for workers who sustain a non-occupational ill-
ness or injury while employed, or within two weeks after becoming unemployed, and
who as a result are rendered temporarily but totally unable to perform the duties of
their job. At the same time, the Legislature amended the Unemployment Compensa-
tion Law to provide identical protection to workers who become disabled more than
two weeks after they lose their jobs. L. 1948, c. 110.

Before 1961, both the Unemployment Compensation Law and the Temporary
Disability Benefits Law prohibited the payment of disability benefits to women “for
any period of disability due to pregnancy or resulting childbirth. . . . In addition,
another provision of the Unemployment Compensation Law stated that a worker
who quit his or her job “voluntarily without good cause™ was disqualified for unem-
ployment benefits until such time as the worker got another job, earned a specified
amount of wages, and again became unemployed. N.J.S.A. 43:21-5 (a). The net re-
sult of these provisions was to render an unemployed pregnant woman, with one
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exception, ineligible for both unemployment benefits and temporary disability bene-
fits. The exception was that a woman who was laid off from her job through no
fault of her own and, despite her pregnancy, was still able to work, available for
work, and actively seeking work, was deemed qualified for unemployment benefits.
Medwick v. Board of Review, 69 N.J. Super. 338, 343 (App. Div. 1961).

In 1961, certain amendments relating to pregnancy were added to both the
Unemployment Compensation Law and the Temporary Disability Benefits Law, and
it is with the meaning and validity of these amendments that this opinion is con-
cerned. L. 1961, c. 43. The Unemployment Compensation Law was amended to pro-
vide that an unemployed pregnant woman will not be considered *‘able to work™ or
“available for work” for the four-week period preceding the expected birth of the
child or for four weeks after birth, thereby rendering such women ineligible for
unemployment benefits for the eight-week period in question. N.J.S.A. 43:21-4(c)
(1). At the same time, the provisions of both the Unemployment Compensation Law
and the Temporary Disability Benefits Law which disallowed disability benefits “*lor
any period of disability due to pregnancy or resulting childbirth. . " were amended
to provide such benefits for the same eight-week period. N.J.S.A. 43:21-4 ([} (1) (B);
43:21-39(e)." Although the reason for these amendments is not explicitly articulated,
one court has commented that the Legislature “apparently deemed it desirable, as a
matter of public policy, that a pregnant woman should have leisure to take care of
herself and her child for the eight-week period.”” Jorio v. Board of Review, 88 N.J.
Super. 141, 152 (App. Div. 1965). Finally, N.J.S.A. 43:21-5(a) of the Unemployment
Compensation Law, which under the old law had disqualified for unemployment
benefits workers who “'left work voluntarily without good cause,” was amended by
appending the words “‘attributable to such work” to the latter clause. At the same
time, the Legislature provided that *‘no disqualification shall be applicable to a
woman who left or was separated from her work solely by reason of her pregnancy.”

The upshot of the foregoing amendments, as they have been interpreted by the
New Jersey courts, is this: Whereas all other claimants must show that they are
actually disabled and under medical care during each and every week for which they
seek disability benefits, an unemployed expectant woman who otherwise meets the
eligibility requirements of the statutes in question is automatically entitled to dis-
ability benefits for the four weeks before and after childbirth solely by reason of
her pregnancy. lorio v. Board of Review, supra. Which of the two laws she is eligible

‘under depends on whether she becomes *‘disabled” during employment or within two

weeks after she leaves her job, in which case the Temporary Disability Benefits Law
applies, or more than two weeks after she leaves her job, in which case the disability
provisions of the Unemployment Compensation Law apply. In addition, whereas all
other workers who leave their jobs for reasons which are not *“‘attributable to the
work™ are disqualified for unemployment benefits, a woman who is compelled to
leave her job because of pregnancy may collect such benefits if she is still able to
work, available for work, and actively seeking work, except for the eight-week period
surrounding childbirth.? Finally, in contrast to the above provisions, which accord
expectant mothers a benefit given to no other category of claimants, N.J.S.A. 43:21-4
(N(1)(B) and 43:21-39(e) provide that a woman is not entitled to disability benefits
for any disability resulting from pregnancy outside the eight-week period surround-
ing childbirth.

The New Jersey disability bepefits system is completely self-sustaining; that is, it
is funded entirely by “contributions,” or taxes, paid by workers and their employers
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based on the amount of wages earned, with the State treasury contributing nothing.
As an alternative to paying contributions to the State disability benefits fund, the
Temporary Disability Benefits Law permits the employer to establish a “private
plan” for the payment of benefits to its employees. Such plans, however, which are
usually implemented through insurance policies purchased by employers from pri-
vate carriers, must be approved by the State, and their terms must be at least as
beneficial to workers as the provisions of the statute itself. Like unemployment com-
pensation benefits, temporary disability benefits are payable to eligible claimants for
a maximum of 26 weeks,* with the amount of each weekly payment varying accord-
ing to the worker’s average weekly wage during the year preceding the filing of the
claim.

This, then, is the essence of the present New Jersey law with regard to the pay-
ment of temporary disability benefits to pregnant women. The question to which we
now turn is whether the foregoing provisions are consistent with the requirements of
the United States Constitution.

An examination of this question must begin with the recent decision of the Su-
preme Court of the United States in Geduldig v. Aiello, 417 U.S. 484 (1974), where
the Court upheld California’s disability insurance law as applied to pregnant women.
The California statute disallows benefits for any disability associated with normal
pregnancy and childbirth, the ineligibility period extending through the 28th day
after termination of the pregnancy. At the same time, the law allows benefits for
disabilities resulting from medical complications of pregnancy, such as caesarian
section delivery, ectopic pregnancy, toxemia, vaginitis, heart disease, hypertension,
phlebitis, and varicose veins. Like the New Jersey disability insurance system, Cali-
fornia’s is totally self-supporting, but unlike New Jersey’s, it is financed solely by
contributions from workers, who pay 1% of their salary up to a maximum of $85 per
year.

The plaintiff in Geduldig had a normal pregnancy and delivery and sought bene-
fits for the period she was incapacitated by childbirth. She contended that insofar as
the California law singled out a particular kind of female disability —one resulting
from normal pregnancy and delivery —and excluded it from eligibility for benefits.
while it at the same time covered all disabilities sustained by men, the statute unlaw-
fully discriminated on the basis of sex in violation of the Equal Protection Clause of
the Fourteenth Amendment to the United States Constitution. In rejecting this argu-
ment and upholding the statute, the Supreme Court observed that the law ‘“‘does not
discriminate with respect 1o the persons or groups which are eligible for disability
insurance protection under the program,” but merely excludes from its coverage a
particular risk. 417 U.S. at 494. The Court noted that the inclusion of disabilities
resulting from normal pregnancy would substantially increase the cost of the pro-
gram, with total benefit payments increasing by about one-third, or $100 million per
year. The plaintiff argued that this increased cost could be accommodated by making
appropriate adjustments in the level of benefits payable under the program and in the
contribution rates paid by workers. The Court responded, however, that the same
thing could be said of other disabilities excluded from the law’s coverage, such as
those that do not extend beyond seven days and do not require hospitalization, or,
on the other hand, those that extend beyond 26 weeks.* Noting that *‘a totally com-
prehensive program. . .would inevitably require state subsidy” as well as a higher
rate of contributions and a lower scale of benefits, the Court held:

58

ATTOoRNEY GENERAL

“The State has a legitimate interest in maintaining the self-supporting
nature of its insurance program. Similarly, it has an interest in distributing
the available resources in such a way as to keep benefit payments at an
adequate level for disabilities that are covered, rather than to cover all dis-
abilities inadequately. Finally, California has a legitimate concern in main-
taining the contribution rate at a level that will not unduly burden partici-
pating employees, particularly low-income employees who may be most in
need of the disability insurance.” Id. at 496.

These legitimate state interests, said the Court, “provide an objective and wholly
noninvidious basis for the State’s decision not to create a more comprehensive in-
surance program than it has,” adding:

“There is no evidence in the record that the selection of the risks insured
by the program worked to discriminate against any definable group or class
in terms of the aggregate risk protection derived by that group or class from
the program.® There is no risk f[rom which men are protected and women
are not. Likewise, there is no risk from which women are protected and
men are not.” Id. a1 496-497.

The Court found the case before it a “far cry” from cases involving *‘discrimina-
tion based upon gender as such,” saying:

“The California insurance program does not exclude anyone from bene-
fit eligibility because of gender but merely removes one physical condi-
tion —pregnancy —from the list of compensable disabilities. While it is
true that only women can become pregnant, it does not follow that every
legislative classification concerning pregnancy is a sex-based classifica-
tion. . . .Normal pregnancy is an objectively identifiable physical condi-
tion with unique characteristics. Absent a showing that distinctions involv-
ing pregnancy are mere pretexts designed 10 effect an invidious discrimina-
tion against the members of one sex or the other, lawmakers are constitu-
tionally free to include or exclude pregnancy from the coverage of legis-
lation such as this on any reasonable basis. just as with respect to any
other physical condition.

“The lack of identity between the excluded disability and gender as
such under this insurance program becomes clear upon the most cursory
analysis. The program divides potential recipients into two groups— preg-
nant women and nonpregnant persons. While the first group is exclusively
female, the second includes members of both sexes. The fiscal and actuarial
benefits of the program thus accrue to members of both sexes.” Ibid., n.
20 (emphasis added).

See also Kahn v. Shevin, 416 U.S. 351 (1974) (upholding Florida statute granting
widows, but not widowers, $500 exemption from local property tax); Dandridge v.
Williams, 397 U.S. 471, 487 (1970) (““The Constitution does not empower this Court
to second-guess state officials charged with the difficuit responsibility of allocating
limited public welfare funds among the myriad of potential recipients.”); Jefferson

59



Formar Opinton

v. Hackney, 406 U.S. 535 (1972) (upholding Texas welfare statute that allowed re-
cipients under the Aid to Families with Dependent Children program only 75% of
their estimated financial needs, while the blind, disabled, and aged were allowed
95% or 100%).

The New Jersey provisions, to be sure, differ from the California law upheld in
Geduldig v. Aiello, supra, by providing partial coverage of normal pregnancy for
the eight-week period surrounding childbirth, but we do not perceive this distinction
‘as legally significant. There is nothing in the Supreme Court’s opinion in Geduldig
to suggest that a state must choose between covering normal pregnancy on an equal
basis with other covered risks or excluding it altogether. To the contrary, the Court
held that “lawmakers are constitutionally free to inciude or exclude pregnancy from
the coverage of legislation such as this on any reasonable basis, just as with respect
to any other physical condition.” 417 U.S. at 497, n. 20 (emphasis added).

You have also expressed concern over the “conclusive presumption” embodied
in the provisions in question, under which otherwise eligible women are automatical-
ly entitled to disability benefits for the eight weeks surrounding childbirth irrespec-
tive of any actual inability to work, and you raise the question whether this “pre-
sumption” may discriminate against male claimants as well as against non-pregnant
women, who in order to qualify for benefits must show that they are actually unable
to work. We are aware of no Supreme Court decision, however, that has invalidated
a presumption whose purpose and effect is to benefir a particular group. As noted
earlier, the legislative purpose behind the New Jersey provisions was the feeling
that “‘a pregnant woman should have leisure to take care of herself and her child for
the eight-week period.” lorio v. Board of Review, supra. Moreover, the “‘presump-
tion” of disability embodied in these provisions is not without foundation in medi-
cal reality. As the American College of Obstetricians and Gynecologists noted in a
Policy Statement on Pregnancy-related Disabilities issued on March 2, 1974, “In an
uncomplicated pregnancy, disability occurs near the termination of pregnancy,
during labor, delivery and puerperium. The process of labor and puerperium is dis-
abling in itself. The usual duration of such disability is approximatiely six to eight
weeks.” (Emphasis added.) Cf., Cleveland Board of Education v. La Fleur, 414
U.S. 632 (1974) (striking down school board regulations requiring pregnant teachers
to take maternity leave without pay beginning four months and five months, respec-
tively, before the expected date of birth, on the ground, among other things, that
the regulations ‘‘contain an irrebutable presumption of physical incompetency™).
Therefore, the New Jersey disability insurance provisions appear to be consistent
with all constitutional requirements insofar as they exclude normal pregnancy from
coverage except for the eight weeks surrounding birth.

We are advised, however, that the Department has departed to a limited extent
from the scheme upheld in the Geduldig case by construing the provisions in ques-
tion, which disallow benefits “‘for any period of disability due to pregnancy or re-
sulting childbirth™ except for the eight weeks surrounding delivery, 10 encompass
not only normal pregnancy but also disabilities associated with medical comptica-
tions of pregnancy, ranging from vaginitis to high blood pressure and heart disease.
You are advised that such a construction of the language of N.J.S.A. 43:21-4(M)(1)
(B) and 43:21-39(e) is erroneous. While it might be possible, from a strictly semantic
viewpoint, to reach such a result from a literal rendering of the words of the statutes,
such a restrictive reading is inappropriate in the present context for two reasons.

First, the laws in question explicitly provide that they are to be liberally con-
strued in favor of claimants. See N.J.S.A. 43:21-2 and 43:21-26. Consequently, any
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doubts as to the meaning of the provisions at issue must be resolved in favor of
affording the broadest possible coverage. It is noteworthy in this regard that there
is nothing in the legislative history either of the original statutes enacted in 1948 or
of the 1961 amendments to suggest that the Legislature intended to include disabili-
ties associated with “abnormal” pregnancies in the same category as normal preg-
nancy and birth. To the contrary, the absence of any reference to complications of
pregnancy in the numerous statements submitted to the Governor and Legislature
in connection with the original legislation strongly suggests that full coverage of
these risks was contemplated.

Second, there is serious question whether the provisions in question could with-
stand constitutional scrutiny if they were construed to provide less than full coverage
of disabilities associated with complications of pregnancy. Geduldig v. Aiello, supra,
appears to stand for the proposition that while a particular risk may, for demonstra-
ble fiscal or other legitimate reasons, be covered to a lesser extent than other risks
under state disability insurance programs or even excluded altogether, once a state
chooses to cover some physical condition, it must do so on an equal basis as to all
persons who are potentially subject to that condition. Therefore, since non-pregnant
women or men who become disabled by reason, for example, of a heart attack or
varicose veins are potentially eligible for disability benefits for a maximum of 26
weeks under the law, the establishment of a less liberal scale of benefits for pregnant
women who sustain the same disability merely because their condition may to some
degree be related to the pregnancy might well constitute unlawful discrimination
against such women in violation of the Equal Protection Clause of the Fourteenth
Amendment. It is a well-established principle of statutory interpretation that *‘[e]ven
though a statute may be open to a construction which would render it unconstitu-
tional or permit its unconstitutional application, it is the duty of [the judiciary] to
so construe the statute as to render it constitutional if it is reasonably susceptible
to such interpretation.” State v. Profaci, 56 N.J. 346, 350 (1970); Regional Rail
Reorganization Act Cases, 419 U.S. 102, 134 (1974). We therefore conclude that the
Legislature intended to afford full coverage of medical complications of pregnancy.®

Finally, we see no reason 1o question the validity of the amendment to N.J.S A.
43:21-5(a) of the Unemployment Compensation Law which exempts women who
leave their jobs “‘solely by reason of [their] pregnancy” from the general disqualifi-
cation for unemployment benefits of claimants who leave work [or personal reasons
unrelated to their work duties. As noted earlier, the immediate purpose of the ex-
ception apparently was to ensure that pregnant women who leave their jobs and sub-
sequently sustain disabilities nor related to their pregnancy will remain eligible for
disability benefits for the maximum 26-week period provided by law, even though

.they cannot recover [or the pregnancy itself outside of the eight weeks surrounding

birth. A second consequence of the exception is that women who are lorced to leave
their jobs because of pregnancy will be eligible for unemployment benefits if they
remain attached to the labor market and are still able to work in some capacity.

In creating the exception in question, the Legislature may well have been moti-
vated by the feeling that an expectant woman who is unable because of her pregnancy
to perform the duties of a particular job should be free to leave and search for an-
other job more congenial to her condition, even though her reason for leaving—
pregnancy —does not constitute “'good cause attributable to the work™ within the
meaning of N.J.S.A. 43:21-5(a). The Legistature may also have regarded the excep-
tion as partial “‘compensation” for the fact that normal pregnancy is excluded from
eligibility for disability benefits except for the eight-week period surrounding de-
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livery. Nor is it significant that these possible purposes behind the amendment have
not been explicitly articulated by the Legislature, because “[a] statutory discrimina-
tion will not be set aside if any state of facts reasonably may be conceived 10 justify
it." Dandridge v. Williams, supra, 397 U.S. at 485 (emphasis added).

For the foregoing reasons, you are advised that the provisions of the Unemploy-
ment Compensation Law and the Temporary Disability Benefits Law which disallow
disability benefits for normal pregnancy except for the four weeks before the ex-
pected date of birth and the four weeks following delivery appear to be consistent
with applicable constitutional requirements as explicaied in recent decisions of the
Supreme Court of the United States. You are further advised that claims based on
medical compiications of pregnancy are to be treated the same as any other claim
for disability benefits, with the exception of ¢laims arising from normal pregnancy
and detivery, Finally, you are advised that the portion of N.J.S. A, 43:21-5(a) under
which women who leave their jobs “solely by reason of [their] pregnancy” are not
thereby disqualified for unemployment benefits appears 10 present no legai problem.

: Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

By: MICHAEL S. BOKAR
Depury Attorney General

1. The meaning of this provision, as it has been applied in practice by the Department of Labor
and Industry, can best be illustrated by a hypotheticat example. Suppose a woman is told by her
doctor that she is pregnant and thart the expected date of birth is June 15. If the mother has 2
full-tern pregnancy and the child is born on or about the estimated date, she is cligible lor
disability benefits for four weeks belore and after the actual date of birth. Similarly, if the chiid
is born prematurely on a date reasonably close to the expecied birth date —ane 1o four weeks
early, for example — the mother will likewise be eligible for the eight-week period. If the mother
has a premature delivery more than four weeks before the estimated birth date, she would have
to show that her doctor's estimate was medically unreasonable at the (ime it was originally
given in order 10 qualify for benefits for the four weeks before birth, although she would still
be eligible for the four weeks after birtk, since these would be weeks *“following the termination
of the pregnancy.”

2. We are infarmed that the primary reason for this amendment is Lo enable pregnant women
to qualify for disabiliry benefits in cases where they sulfer a disability nor caused by pregnancy
during the time they are unemployed. Under the Unemptoyment Compensation Law, a work-
er who becomes disabled while unemployed is not entitled 1o disability benefits unless he or
she “would be eligible 10 receive benefits. . . excepl for his inability 10 work.” N.J.S.A. 43:
21-4(f)(1). Consequently, if the Legislature had not amended N.J.S,A. 43:21-5(a) 10 exclude
pregnant women {rom the general prohibition against leaving work for personal reasons. a wo-
man who was forced 10 leave her job because of pregnancy and later happened to sustain a
disability unrelated to the pregnancy wouild have been ineligible for disability benefits except
during the eight weeks surrounding delivery.

3. In periods of high nationwide unemployment. 2 claimant may also qualify for up 10 26 ad-
ditional weeks of unemploymeni compensation benefits.

4. New Jersey likewise does not pay for disabilities of seven days or less under the Temporary
Disability Benefits Law, except where the disability lasts for three weeks or more. N.J.S.A.
43:21-39, Also, as noted earlier, benefits, as in Caiifornia, arc payable for a maximum of
26 weeks,

5. The Court noted in a footnote that evidence presented ta the trial court indicated that women
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as a whole were filing more disability claims and collecting more benefits than men, and were
receiving more in benefits each year than they paid in contributions to the California disability
insurance fund. /d., 0. 21. We are advised that the experience in New Jersey is similar. [t might
also be noted in this regard that for the period from January through August of this year, oae of
every cight disability claims paid by the New Jersey Disability Benefits Fund was based on
pregnancy, 31 of every $10 paid was for pregnancy claims, and one of every nine benefit weeks
was attributable to 2 pregnancy claim.

6. By “medical complications of pregnancy” we mean, of course, physical infirmities of the
kind set forth in the new California law referved to earlier, as opposed Lo various non-disabling
minor discomforts which frequently accompany pregnancy. We are advised in this regard tha:
the California Depariment of Employment Development has adopted a procedure for imple-
menting that state’s law, which went into effect on Janvary 1, 1974, under which claims for
complications arising from pregnancy are allowed only where there is a convincing showing of
actual inability 1o work, We are further advised that the California agency had paid out only

35 million in disability benefits for complications arising from pregnancy through Oclober
1974,

Furthermore, under well-established principles of finality with respect to the administra-
tion of social welfare legislation such as that here involved, 1he Department of Labor and Indus-
try is not required to reopen pregnancy claims which, as of the date of this opinion, have already
been finally determined by the agency. See, e.g.. City of East Orange v McCorkle, 1-26927-69
(Law Div. 1969) (unreported) (relusing retroactive application of carlier decision requiring
Division of Public Welfare to pay State share of municipal welfare assistance. because of “the
resultant strain that will be imposed on the general assistance budget of the Sate of New Jersey
in the light of the vast sums invoived™).

January 31, 1975
VERNON N. POTTER

Director

Division on Civil Rights, Room 400
1100 Raymond Boulevard

Newark, New Jersey 07102

FORMAL OPINION NO. 21975

Dear Director Potter:

You have asked whether the Division on Civil Rights has jurisdiction over a
complaint by a young, unmarried male who contends that an insurer discriminated
against him on sex and marital grounds in its automobile insurance rates and that the
New Jersey Department of Insurance aided and abetted such discrimination by
approving said rates. You arc hereby advised that the Division on Civil Rights lacks
subject matter jurisdiction since the Law Against Discrimination does not give it
power to review rates approved by the Commissioner of Insurance.*

The Law Against Discrimination confers broad jurisdiction on the Division on
Civil Rights to eradicate discrimination in matters involving real property, employ-
ment, and the use of public accommodations. See N.J.S.A. 10:5-12. While the stat-
uie does not discuss applicability to State agencies, it has been construed to confer
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jurisdiction over state functions of the types clearly encompassed by the statute as,
for example, when the State acts as an employer. It does not follow, however, that
the Division has jurisdiction over all State conduct of every type whatever.

A comparison of State and federal law in this regard is informative. The federal
Civil Rights Act of 1971 provides:

“Every person who, under color of any statute. . . causes to be subjected,
any citizen. . . or other person. .. to the deprivation of any rights, privi-
leges, or immunities secured by the Constitution and laws, shall be liable
to the party injured in an action at law, suit in equity, or other proper pro-
ceeding for redress.” 42 U.S.C.A. §1983.

The New Jersey statute contains no such provisions for review of governmental ac-
tion. Moreover, when the Law Against Discrimination is read in pari materia with
the insurance rate statute, N.J.S.A. 17:29A-1 er seq., it appears even less likely that
the Legislature intended to grant this extraordinary power to the Division on Civil
Rights. The [nsurance Law sets forth a comprehensive plan of careful regulation by
the Commissioner of Insurance. Rates only become effective after proposals are filed
with the Commissioner and he is deemed to have approved them. N.J.S.A. 17:29A-6,
7, 11. The Commissioner is charged with responsibility to disallow any rates which
are

‘“‘unreasonably high or excessive, or are not adequate for the safeness and
soundness of the insurer, or are unfairly discriminatory between risks in
this State involving essentially the same hazards and expense elements.”
N.J.S.A. 17:29A-1.

‘As the Supreme Court held in Coro Brokerage, Inc. v. Richard, 29 N.J. 295, 298
(1959):

“The act is a comprehensive statutory scheme designed to regulate and
standardize the rates which insurance companies may charge for various
forms of insurance coverage. The administrative control necessary to
further the statutory objective is vested in the Commissioner of Banking
and Insurance. This control is made operative by the Commissioner’s
authority to determine whether insurance rates are reasonable and ade-
quate and not unfairly discriminatory.”

1t was further noted in Insurance Co. of No. America v. Howell, 80 N.J. Super.
236, 252 (App. Div. 1963):

“The Insurance Rating Law clearly demonstrates that the purpose of
the Legislature in granting the Commissioner power to approve or dis-
approve rating systems is to protect the public and the insurance industry
from unreasonably high, inadequate, or discriminatory rates.”

The courts have also recognized the Commissioner’s expertise in rate-making mat-
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ters. See, e.g., In re Application of Insurance Rating Board, 63 N.J. 413,418 (1973).

Unlike the Division’s jurisdiction over State employment disputes, rate ap-
provals involve a purely governmental function. The usual remedy where such de-
cisions are alleged to be in error is for the complaining party to seek review of the
action on appeal. The power to review another State agency’s exercise of its unique
statutory functions is an unusual power which cannot be readily inferred absent a
clear expression of legislative intent.

*“...[A] policy question of that significance lies in the legislative domain
and should be resolved there. [We]. . .should not find such authority in an
agency unless the statute under consideration confers it expressly or by
unavoidable implication. Burl. Cty. Evergreen Park Mental Hospital v.
Cooper, 56 N J. 579, 598 (1960).

The United States Supreme Court faced a similar problem of statutory con-
struction in the recent case of Preiser v. Rodriguez, 411 U.S. 475, 93 S. Ct. 1827,
36 L. Ed. 2d 439 (1973). There, three prisoners brought suit against New York
State’s Department of Correctional Services for depriving them of good-conduct-
time credits. These suits were brought under the Civil Rights Act of 1971, 42
U.S.C.A. §1983, rather than under the habeas corpus statute, 28 U.S.C.A. §2254.
Under the civil rights statute, state remedies need not be exhausted, while under
the habeas corpus statute they must. The Court noted that the civil rights statute
forbidding colorably governmental action which deprives a person of civil rights has
been liberally construed. Nonetheless, the Court reasoned:

“The broad language of §1983, however, is not conclusive of the issue be-
fore us. The statute is a general one, and, despite the literal applicability of
its terms, the question remains whether the specific federal habeas corpus
statute, explicitly and historically designed to provide the means for a state
prisoner to attack the validity of his confinement, must be understood to
be the exclusive remedy available in a situation like this where it so clearly
applies.” 411 U.S. 489,

The Court went on to hold that

“... Congress has determined that habeas corpus is the appropriate reme-

dy...and the specific determination must override the general terms of
§1983." 411 U.S. 490, :

The conclusion is even more evident under our Law Against Discrimination which
makes no reference whatever 1o the right of the Division to review governmental
actions of other State agencies. The Division cannot be presumed to possess such
extraordinary authority in the absence of a clear legislative determination.

Nor can the complaint against the insurer proceed by removing the Department
of Insurance from the action. The insurer’s conduct cannot be severed from that
of the Insurance Commissioner; the Commissioner's approval is necessary before
rates become effective and the rate statute contemplates his extensive regulation
of such plans. Thus, the complaint constitutes a frontal attack on the State action
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itself. See generally Stern v. Massachusetts Indemnity and Life Insurance Co., 360
F. Supp. 433, 438 (E.D. Pa. 1973). The Commissioner’s rate approval is the very
act being challenged and the Division’s lack of jurisdiction to review his conduct
means that the entire complaint should be dismissed.

We conclude that the Legislature conferred exclusive jurisdiction on the Com-
missioner of Insurance to review proposed insurance rates and to evaluate their fair-
ness. This exclusive jurisdiction comports with the legislative intent to promote uni-
formity in rate-making and to place reliance on the Commissioner’s expertise in such
matters. Consequently, the Division on Civil Rights lacks jurisdiction under the
Law Against Discrimination to review the Commissioner’s approval of insurance
rates.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

By: RAYMOND A. NOBLE
Deputy Atiorney General

* The complainant’s contention that use of sex and marital criteria necessarily constitutes
invidious discrimination even when it is based on actuarial loss statistics contradicts the only
case precedent construing a similar question. In Stern v. Massachusetts Indemnity and Life
Insurance Co., 360 F. Supp. 433 (E.D. Pa, 1972), a female complainant was denied partial
summary judgment on her claims of sex discrimination against an insurer and Pennsylvania’s
Insurance Commissioner, despite the insurer’s admitted use of separate, state-approved disabili-
ty insurance policies for men and for women. While holding that the complaint stated.a cause
of action under the federal Civil Rights Act of 1871, 42 U.S.C.A. §1983, the court held that
defendants’ contention that the classification was based on actuarial evidence stated a valid
defense against the charge, requiring a factual determination. Thus, complainant’s express ad-
mission that the rate classification was based on actuarial loss statistics would seem to rebut
his own claim. We need not decide this question, however, in view of our conclusion regarding
jurisdiction. ’

February 13, 1975
DR. FRED. G. BURKE, Commissioner
Department of Education
225 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 3—-1975

Dear Dr. Burke:

You have asked what effect Laws of 1974, C. 191 has upon statutes governing
elections in Type 11 and regional school districts and upon statutes governing the
preparation of budgets in Type I, Type Il and regional schoot districts.

The Act was signed by Governor Brendan T. Byrne on December 26, 1974, to

66

ATTORNEY GENERAL

take effect immediately. Its purpose was to mitigate the confusion experienced by
local school districts because of the Legislature’s inability to devise a method of
educational financing consistent with the decision of the New Jersey Supreme Court
in Robinson v. Cahill, 62 N.J. 473 (1973). To achieve this purpose, *‘thé various time-
lines for preparation of budgets and for school elections” were extended for one
month (Statement on Bill).

Although no program of educational financing has yet been developed by the
Legislature, the Supreme Court has taken action to avoid fiscal chaos in the local
school districts. By Order dated January 23, 1975, the court directed no change in
the present statutory scheme for the school year 1975-76 and stated that the

‘.. .Commissioner of Education may immediately advise all school dis-
tricts of the amount of estimated State aid funds for said year based on
present law.” Order, Robinson v. Cahill, at 4.

In taking this action, the court noted that:

“All school districts must, even under recent legislation extending time-
table dates. commence within a very few days the process of adopting bud-
gets for the school year 1975-76, arranging for elections and attending
to other matters relevant thereto and must be advised prior thereto of the
amount of state aid funds of various categories estimated to be received
during said school year.” (Emphasis added).

The legislation referred to by the Supreme Court, and which is the subject of the
present inquiry, specifically provides that the annual school election for the year 1975
for each Type 11 local school district shall be held on March 11, 1975 and for regional
districts on:

*(1) March 11, 1975 in any all purpose regional district consisting of a
consolidated school district, or of a school district comprising two or more
municipalities, which is itself a constituent district of a larger regional
district, or

(2) March 4, 1975 in all other regional districts.”

The remaining sections of the law concern the preparation of school budgets.
Section 2 extends the date for the preparation of school budgets to (1) March 1, 1975
in districts having a board of school estimate, (2) February 11, 1975 for districts,
other than regionals, not having a board of school estimate and (3) February 4, 1975
in regional districts. The dates for holding public hearings on school budgets, as
required by N.J.S.A. 18A:22-10, are extended by Section 3 to (1) between March |
and March 15 for districts having a board of school estimate, (2) between February
11 and March | for districts other than regionals, with no board of school estimate,
and (3) between February 4 and February 25 for regional districts. Finally, Section
4 extends the last date on which the board of school estimate of a Type I district must
fix and determine the budget to March 15, 1975 while Section S similarly extends the
time for Type II districts. :

Within this framework, you have specifically asked:
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1) Whether notices concerning military or absentee ballots must be republished
because of the change in the date of the election (N.J.S.A. 18A:14-25); and

2) Whether the dates pertaining to filing of nominating petitions (N.J.S.A.
18A:14-9), drawing for position on the ballot (N.J.S.A. 18A:14-13, [4) and with-
drawing of a candidate from the election (N.J.S.A. 18A:14-12.1) must be extended
as a result of the enactment of Laws of 1974, C. 191,

With regard to your initial inquiry, N.J.S.A. 18A:14-25 provides that:

“Not less than 40 days whenever possible, and always as nearly 40 days as
possible, prior to the date fixed for the holding of any school election, the
secretary of the board of education shall cause notices, of the character
provided in section 7 of the ‘Absentee voting law (1953)°, (C. 19:57-7) to
be published at least once in one newspaper published in the county or
each county in which the district is situate and circulating in such county
or in each such county. . . .”” (Emphasis added)

This statute requires that notices be published as nearly as possible to forty days
prior to the “holding of any school election.” Furthermore, N.J.S.A. 19:57-7, which
governs the form of the notice, requires that the date of the election be set forth there-
in. Therefore, any school districts which arranged for the publication of such notices
prior to December 26, 1974 would have to republish so that such publication would
be as close to forty days prior to the new election date as possible, and in order that
such notices would recite the correct date of the election. Quite clearly, notices lor
absentee voting purposes would be of little value if they recited the incorrect election
date. .

The second inquiry relates to a series of statutory requirements also concerning
school elections. N.J.S.A. 18A:14-9 provides that:

“Each candidate to be voted upon at a school election shall be nominated
directly by petition, signed by at least 10 persons none of whom shall be the
candidate himself, and file with the secretary of the board of education of
the district on or before four P.M. of the fortieth day preceding the date of
the election except that nominating petitions for special elections to be
held pursuant to section 18A:9-10 shall be so filed on or before four P.M.
of the fifteenth day before said special election. . . . (Emphasis added).

Thereafter, N.J.S.A. 18A:14-13 states that the drawing of names of candidates for
position on the ballot shall take place “‘on the day following the last day for filing
petitions for the annual school elections’ (forty days prior to the date of the school
election). Finally, pursuant to N.J.S.A. [8A:14-[2.1, a person may withdraw his
name as a candidate by filing a notice in writing “on or before four P.M. of the
thirty-second day before the date of the school election.”

Each of the aforementioned statutory provisions refer to the *‘date of the school
election.” Laws of 1974, C. 191 has changed the date for the 1975 school elections.
Therefore, the new date must be utilized in all calculations required by the above
statutes. Furthermore, any other statutory provisions or departmental regulations
which require calculations based upon the date of the school election should utilize
the date as set forth in the newly enacted statute. Such interpretation is entirely con-
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sistent with the express legislative purpose that the ‘“various timelines for prepara-
tion of budgets and for school elections” be extended for one month. It is well estab-
lished that in absence of ambiguity, intent of the Legislature is to be found in the
statute itself, Borough of Highlands v. Davis, 124 N.J. Super. 217 (Law Div. 1973),
and that any construction which would render part of a statute meaningless is to be
avoided. Reisin Lumber & Millwork Co. v. Simonelli, 98 N.J. Super. 335 (Law Div.
1967).

Based upon the foregoing considerations, please be advised that:

(1) Local school districts, consistent with N.J.S.A. 18A:14-25 and 19:57-7,
must publish notices for absentee and military ballots as near as possible to forty
days prior to the school election and these notices must set forth the correct date of
such election; and

(2) The date of the school election set forth in Laws of 1974, C. 191 is to be used
for the calculations required by N.J.S.A. 18A:14-9; 14-13; and 14-12.1 and for any
other statutory provision or departmental regulations which require computations
based on the “date of the school election.”

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: MARY ANN BURGESS
Deputy Attorney General

April 14, 1975
LEONARD D. RONCO, Director
Division of Alcoholic Beverage Control
25 Commerce Drive
Cranford, New Jersey 07016

FORMAL OPINION NO. 4-1975

Dear Director Ronco:

You have requested an opinion as to whether Chapter 161 of the Laws of 1974,
which amends and supplements Chapter 282 of the Laws of 1968 (titled “An Act
relating to employment qualifications of rehabilitated convicted offenders™), applies
to the Division of Alcoholic Beverage Control and municipal “other issuing authori-
ties” as defined by N.J.S.A. 33:1-19. To place this inquiry in its proper perspective,
some legislative background is in order.

The Alcoholic Beverage Law prohibits the issuance of any license of any class
to any person who has been convicted of a crime involving moral turpitude, or 10 any
partnership or corporation if any partner or any corporate officer or director or
owner of more than 10% of the stock of the corporation is so criminally disqualified.
N.J.S.A. 33:1-25; Weinstein v. Div. of Alcoh. Bev. Control, 70 N.J. Super. 164 (App.
Div. 1961). Further, no person failing to qualify as a licensee personally may be
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“knowingly employed by or connected in any business capacity whatsoever” with a
licensee. N.J.S.A. 33:1-26; N.J.A.C. 13:2-13.1; Severini v. State, etc., Div. of Alcoh.
Bev. Contr., 82 N.J. Super. | (App. Div. 1964). These provisions, with certain varia-
tions not here pertinent, have been in effect since enactment of the Alcoholic Bev-
erage Law in 1933. Chapter 436 of the Laws of 1933,

The Alcoholic Beverage Law also provides for the removal of the disqualifica-

tion to obtain or hold a license resulting from criminal conviction. Under N.J.S.A.

- 33:1-31.2, the Director of the Division of Alcoholic Beverage Control may, in his
discretion, enter an order removing such disqualification upon a finding that at least
five years have elapsed from the conviction date, that the disqualified person has
conducted himself in a law-abiding manner during such period and that his associa-
tion with the alcoholic beverage industry will not be: contrary to the public interest.
Upon entry of the order, the subject is no longer mandatorily disqualified from
being a licensee or being employed by a licensee.

In 1968, Chapter 282 (N.J.S.A. 2A:168A-1 to 3) was enacted. It then provided
that “notwithstanding the contrary provisions of any law, or rule or regulation issued
pursuant to law, any state, county or municipal department, board, officer or agency,
hereinafter referred to as ‘licensing authority,”” may grant an application for a
license or certificate of admission to a qualifying examination even though the appli-
cant has been convicted of a crime, other than a high misdemeanor, if it appears that
the applicant had achieved a degree of rehabilitation indicating that his engaging in
the profession or business in question would not be incompatible with the welfare of
society or the aims and objectives of the licensing authority. It also provided that
evidence of a pardon or expungement of a criminal conviction, or a certificate of a
parole board or chief probation officer that the applicant had achieved a degree of
rehabilitation indicating that his engaging in the proposed employment would not be
incompatible with the welfare of society, shall be sufficient evidence of the achieve-
ment by the applicant of a degree of rehabilitation compatible with the welfare of
society. Whether the rehabilitation would also not be incompatible with the “aims
and objectives of the licensing authority” was left to the licensing authority’s inde-
pendent determination.

In 1973, Chapter 285 of the Laws of 1973 was enacted amending N.J.S.A 33:1-
26 to authorize the Director to approve, pursuant to rules and regulations, the em-
ployment of criminally disqualified persons by liquor licensees. On February 15,
1974, the then Director implemented said Chapter 285 by the amendment of certain
Division rules (N.J.A.C. 13:2-13.1, et seq. —see 6 N.J.R. 119(c) ) to provide for the
issuance by the Director of employment permits to rehabilitated criminally disquali-
fied persons notwithstanding their lack of the statutory five year law-abiding period
set forth in the aforementioned N.J.S.A. 33:1-31.2. These permits are currently being
issued to appropriate applicants.

On November 15, 1974, Governor Byrne signed into law Chapter 161 of the
Laws of 1974, the subject of your inquiry. In pertinent part, this legislation amends
N.J.S.A. 2A:168A-1 and 2 to provide that ‘“‘a person shall not be disqualified or
discriminated against by any licensing authority because of any conviction for a
crime’ unless N.J.S.A. 2A93-5 (dealing with bribery offenses by legislators and
public officials) is applicable or the conviction *‘relates adversely” to the occupation
in question. Set forth in the legistation are eight specific criteria which a licensing
authority must consider in determining such ‘‘adverse” relationship. Also, Chapter
161 amends N.J.S.A. 2A:168A-3 10 provide that evidence of a pardon or expunge-
ment of a criminal conviction or a parole board’s or chief probation officer’s certifi-
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cates as heretofore described “'shall preclude a licensing authority from disqualifying
or discriminating against an applicant.” In such instances, no rehabilitation finding
is left to the agency’s independent determination, Included in this legislation is Sec-
tion 7, a new section (N.J.S.A. 2A:168A-6), which states that Chapter 161 shall not
be applicable to any law enforcement agency.

Under the dual licensing system set up by the Alcoholic Beverage Law, retail
alcoholic beverage licenses are issuable by municipal issuing authorities, except
where a conflict of interest exists (N.J.S.A. 33:1-20), and all other liceases (manu-
facturers’, wholesalers’, etc.) as well as retail licenses where a conflict of interest
exists, are issuable by the Director. N.J.S.A. 33:1-18 and 19. Consequently, question
arises whether the Director and municipal issuing authorities are *licensing authori-
lies” subject to the provisions of N.J.S.A. 2A:168A-1 to 3, as amended and supple-
mented by the said Chapter 161. If so, the power of such authorities to exclude per-
sons with criminal records from the alcoholic beverage industry would be substantial-
ly constricted from that which is contained in the Alcoholic Beverage Control Law.
For the reasons hereinafter stated, you are advised that these statutory provisions
are inapplicable to the State’s alcoholic beverage control system.

The question posed herein is one of statutory interpretation, i.e., whether
N.J.S.A. 2A:168A-1, ef seq. supersedes N.J.S.A. 33:1-25, 33:1-26 and 33:1-31.2 to
the extent that they may be inconsistent. In construing statutes, it is the legislative
intent which controls. Hoffman v. Hock, 8 N.J. 397, 408 (1952). In order to ascertain
such intent, statutes must be considered in their relation and interaction with other
laws which relate to the same subject or thing; they must be construed together with
these related sections in order to learn and give effect to the true meaning, intent
and purpose of the legislation as a whole; they cannot be considered in a vacuum.
Appeal of N.Y. State Realty & Terminal Co., 21 N.J. 90, 98 (1956). Repeals by
implication are not favored: in the absence, as here, of an express repealer, there
must be a clear showing of legislative intent to effect a repealer. Swede v. City of
Clifion, 22 N.J. 303, 317 (1956). Further, the Legislature is presumed to be thorough-
ly conversant with its previous enactments. Eckert v. New Jersey State Highway
Department, | N.J. 474, 479 (1949).

The subject involved herein is the liquor business. *‘The liquor business is an
exceptional one and courts have always dealt with it exceptionally.” Fanwood v.
Rocco, 33 N.J. 404, 411 (1960). ““Because of its inherent evils, liquor has always been
dealt with as a subject apart.” Grand Union v. Sills, 43 N.J. 390, 398 (1964).

“From the earliest history of our State, the sale of intoxicating liquor has
been dealt with by the Legislature in an exceptional way. Because of its sui
generis nature and significance, it is a subject by itself, to the treatment
of-which all the analogies of the law appropriate to other administrative
agencies, cannot be indiscriminately applied. Pau/ v. Gloucester County,
50 N.J.L. 585, 595 (E. & A. 1888). This field is peculiarly subject to §trict
governmental control. Franklin Stores Co. v. Burnett, 120 N.J.L. 596,
598 (Sup. Ct. 1938). Consistent therewith is the Legislature’s mandate that
‘This chapter is intended to be remedial of abuses inherent in liquor traffic
and shall be liberally construed.” R.S. 33:1-73." Blanck v. Mayor and
Borough Council of Magnolia, 38 N.J. 484, 490-491 (1962).

The Legislative has delegated 1o the Director the responsibility “to supervise
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the manufacture, distribution and sale of alcoholic beverages in such a manner as
1o promote temperance and eliminate the racketeer and bootlegger,” N.J.S.A. 33:1-3,
and *“to do, perform, take and adopt all other acts, procedures, and methods designed
to insure the full, impartial, stringent and comprehensive administration” of the
Alcoholic Beverage Law, N.J.S.A. 33:1-23. The Director has been deemed to possess
wide discretion to comply with the mandate that “the liquor business is one which
must be carefully supervised and it should be conducted by reputable people in a
reputable manner.”” Zicherman v. Driscoll, 133 N.J.L. 586, 588 (Sup. Ct. 1946). A
liquor license may be denied to persons with a criminal record which does not ab-
solutely disqualify them from holding a license. Paul v. Brass Rail Liquors, 31 N.J.
Super. 211, 216 (App. Div. 1954).

The various alcoholic beverage enactments of the Legislature “must be treated
together ‘for they represent a unified state policy’.” Grand Union v. Sills, supra,
43 N.J. at 402. The Alcoholic Beverage Law, N.J.S.A. 33:1-1, et seq., “is a com-
prehensive revision of the law relating to alcoholic beverages. It covers the entire
industry from manufacturing, blending and storage to transportation and sale at
both wholesale and retail,”” Hudson, Bergen, & C., Assn. v. Hoboken, 135 N.J.L.
502, 511 (E. & A. 1947).

Applying these principles herein, it is apparent that the Legislature has intended
to treat the regulation of the alcoholic beverage industry separate and apart from
those occupations and professions encompassed by the provisions of N.J.S.A. 2A:
168A-1, et seq. The Alcoholic Beverage Law contains a comprehensive design cov-
ering the exclusionary criterion applicable to persons convicted of crime and the
mechanism whereby the Director may, in the exercise of his discretionary authority,
remove any resulting disqualfication in toto, or with respect to employment only.
The enactment by the Legislature of Chapter 285 of the Laws of 1973, expressly giv-
ing the Director such latter power, while it was presumably aware of its prior enact-
ment of Chapter 282 of the Laws of 1968, constitutes significant evidence of the
Legislature’s intention that the Director be deemed to be excluded from the pro-
visions of said Chapter 282. If Chapter 282 had been intended to be applicable to the
alcoholic beverage industry, there would have been no need for the passage of Chap-
ter 285 five years later since the Director could have acted under Chapter 282,
rather than Chapter 285. It is assumed that the Legislature, in enacting Chapter 285,
did not intend “‘something which it knew in practice would mean nothing.” Gualano
v. Bd. of Estimate of Elizabeth School Dist., 39 N.J. 300, 313 (1963). And once it
is determined that Chapter 282 is inapplicable to liguor control, it follows that its
amendment and supplementation by Chapter 161, being one of degree and not ap-
plication, effected no change in this respect.

This interpretation is consonant with, and in reinforcement of, the Legislature’s
longstanding sui generis treatment of the liquor business. It is also in accord with
the rule of statutory construction that there must be a clear showing of legislative
intent before Chapter 282 would be deemed to have impliedly repealed the afore-
mentioned provisions of the Alcoholic Beverage Law.

Additionally, even if said Chapter 282 should be considered applicable to liquor
control, the enactment of Chapter 161 must be deemed to have eliminated such
status because of its express exclusion of ‘“‘any law enforcement agency” in Section
7 thereof. The Director, his deputies and Division inspectors and investigators “‘have
authority to arrest, without warrant, for violations of this chapter committed in their
presence, and shall have all the authority and powers of peace officers to enforce
this chapter.” N.J.S.A. 33:1-4. Violation of any provisions of the Alcoholic Bev-
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erage Law constitutes a misdemeanor, unless otherwise specified. N.J.S.A. 33:1-51.
It is the duty of Division imspectors and investigators to arrest all persons whom
they shall have reasonable ground to believe are committing or have committed
a misdemeanor under said chapter and to make complaint against such persons as
in other cases of misdemeanors. N.J.S.A. 33:1-66(a). The Director, his deputies
and Division inspectors and investigators are exempt from the prohibitions ol the
concealed weapons act. N.J.S.A. 2A:151-43(p).

From the foregoing, it is apparent that the Division of Alcoholic Beverage Con-
trol is a “law enforcement agency” within the intendment of Chapter 161. With
respect to the municipal authorities which issue retail licenses, it is unreasonable
to believe that the Legislature intended to impose different standards of eligibility
upon those whose licenses are issnable by municipal agencies, rather than by the
Director. Indeed, in some instances, the selfsame type of license is issuable by both
the Director and municipal issuing authorities. N.J.S.A. 33:1-20. Also, the Director
is responsible for the overall supervision of the liquor control system, including the
activities of the municipal authorities. In these circumstances, it is assumed that the
Legislature intended to provide uniformity in the alcoholic beverage field and that,
accordingly, the exemption in Section 7 inuring to the Division is equally applicable
to other alcoholic beverage issuing authorities.

In sum, you are advised that neither Chapter 282 of the Laws of 1968 nor Chap-
ter 161 of the Laws of 1974 is applicable to the determination of whether persons
convicted of crime are eligible to be associated with the alcoholic beverage industry.
Such eligibility continues to be governed by the provisions of the Alcoholic Beverage
Law and the Division’s rules and regulations adopted pursuant thereto.

Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

BY: DAVID S. PILTZER
Deputy Atrorney General

April 16, 1975
RICHARD C. LEONE, State Treasurer

Department of the Treasury
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 5—1975

Dear Treasurer Leone:

You have inquired as to the maximum interest payable on bonds issued pursuant
to the New Jersey Green Acres and Recreation Opportunities Bond Act of 1974,
P.L. 1974, c. 102 (hereinafter referred to as the “‘Bonds™). You have also inquired as
to whether the State can be classified as a corporation for purposes of this Act, so
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that there would be, in effect, no limit as to the interest rate payable on such Bonds.
Please be advised that the maximum interest rate payable on these Bonds is 8%.
The Act provides with respect to the interest rate payable as follows:

“  Each series of bonds shall bear such rate or rates of interest, that
the aggregate amount of interest payable over the life of such series, less the
premium, if any, received upon the sales thereof, shall not exceed an amount
not in excess of the maximum rate of interest per annum fixed pursuant 1o
R.S. 31:1-1 computed over the life of such series, . . 2 P.L. 1974, c. 102,
§12.

Inasmuch as N.J.S.A. 31:1-1 provides for two different rates and contains several
exceptions, the applicable usury ceiling “fixed pursuant to R.S. 31:1-1"" must be
determined.

N.J.S.A. 31:1-1 provides in pertinent part:

“(a) Except as otherwise provided by law, no person shall, upon contract,
take, directly or indirectly for loan of any money, wares, merchandise,
goods and chattels, above the value of $6.00 for the forebearance of $100.00
for a year, except that the Commissioner of Banking . . . may by regulation
... provide that the value which may be taken for any such loan shall be a
value more than $6.00 but not more than $9.50 for the forebearance of
$100.00 for a year . . . . -

“(b) ... Any such regulation shall have prospective effect only, and any
rate established in excess of 8% shall apply only to loans secured by real
estate on which there is erected or to be erected a one, two or three family
dwelling occupied or to be occupied by the borrower. Notwithstanding the
provisions of paragraph (a) of this section, contracts for the following class-
es or types of loans may provide for any rate of interest which the parties
agreeupon . ...

“(1) loans in the amount of $50,000.00 or more, except loans where the
security given is a mortgage on real property consisting of a lot of land upon
which there is constructed or in the course of construction a dwelling house of
three family units or less. The rate of interest stated in such contract upon
the origination of such loans may be taken notwithstanding that any pay-
ments thereon reduce the amount outstanding to less than $50,000.00;

“Qy...

The Commissioner has set by regulation a rate of 9-%% for all loans secured by real
estate on which there is erected or to be erected a one, two or three family dwelling
occupied or to be occupied by the borrower, and a rate of 8% for all other loans sub-
ject to a usury ceiling. N.J.A.C. 3:1-1 1.

The issue resolves itself to the question of which specific provision in the usury
statute applies to the transaction contemplated by § 12 of the Act, i.e., the 8% ceiling,
the 9-%% ceiling, or an unlimited rate. It is obvious that the 9-%% rate does not
apply, irasmuch as it is limited to loans secured by real estate on which there is
erected or 1o be erected a one, two or three family dwelling occupied or 10 be occupied
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by the borrower. The unlimited rate provided in N.J.S.A. 31:1-1(b)(1) for loans in
the amount of $50,000.00 or more also-would not logically apply. To construe this
section in such a way that the reference to N.J.S.A. 31:1-1 would be a reference to no
interest Ilmjt at all would be to render this section of the Bond Act meaningless. Such
a construction is to be avoided. State v. Sperry & Huichinson, 23 N.J. 38, 46 (1956).
It is well settled that siatutes are to be read to give purposeful significance to all of
the words used by the Legislature. Quinn v. Quinn, 118 N.J. Super 413 (Ch. Div.
1972). It is also fair 1o assume legislation is intended to have a meaningful purpose
gnd not be mere surplusage. Such a reasonable approach can be obtained by assum-
ing that the Legislature intended to refer to the general usury limitation promulgated
by the Cpmmissioner pursuant to N.J.S.A. 31:1-1, i.e., 8%.

This construction is further supported by the fact that where the Legislature in
the same session intended to allow unlimited interest to be paid on State bonds, it
clearly expressed its purpose in the following manner: ,

) B = E_ach series of bonds shall bear such rate or rates of interest as from
time 1o time may be determined by the issuing officials, which interest shall
be payable semi-annually; ....” P.L. 1974, c. 112, §9; P.L. 1974, ¢. 113
§8;P.L.1974,c. 117, § 13. '

_ll'the Legislature intended to allow for unlimited interest in P.L. 1974, ¢. 102, § (2,
it would probably have set forth its purpose in the same lashion.

) This conclusion is not altered by the provisions of N.J.S.A. 31:1-6, which pro-
vides that:

“*No corporation shall plead or set up the defense of usury to any action
b_rought against it to recover damages or enforce a remedy on any obliga-
tion executed by such corporation.”

An analysis of the very nature of the State and a corporation discloses that the State
cannot be considered a corporation. The State of New Jersey is a sovereign entity
Mayor, etc., Elizabeth v. N.J. Turnpike Authority, 7 N.J. Super. 540, 545 (Ch. Div?
1950), whereas a corporation is an artificial entity which derives its existence from a
State franchise. Harker v. McKissock, 12 N.J. 310, 316 (1953). See also Leonard v.
TS‘t_ate Highway Dept. of New Jersey, 29 N.J. Super. 188, 196 (App. Div. 1954). Thus
itis clear that the State does not for this reason fall within the exception to the ccil-’
ings on allowable interest contained in N.J.S. A. 31:1-1.

For the reasons stated above, the maximum interest payable on bonds issued
pursuant to the “New Jersey Green Acres and Recreation Opportunities Bond Act of
1974 is 8%.

Very truly yours,
WILLIAM F. HYLAND
Atiorney General of New Jersey

By: MICHAEL E. GOLDMAN
Deputy Attorney General
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April 16, 1975
DR.JOANNE E. FINLEY, Commissioner
Department of Health
Health and Agriculture Building
Trenton, New Jersey

FORMAL OPINION NO. 61975

Dear Dr. Finley:

You have asked us for further advice as to the nature and extent of your respon-
sibilities in connection with abortions performed in health care facilities subject to
the Health Care Facilities Planning Act, N.J.S.A. 26:2H-1 er seq. (hereafter “'the
Act”). First, you have asked whether the Act is applicable to abortion clinics which
perform only first trimester abortions, or whether they are excluded from coverage
of the Act as “‘services provided by a physician in his private practice.”” N.J.S.A.
26:2H-2(b). Second, you have asked whether the State may require that second and
third trimester abortions be performed only in licensed hospitals. Our opinion, for
the reasons set forth below, is that the Act is applicable to first trimester abortion
clinics and that the Department should exercise its statutory jurisdiction over such
clinics by regulations consistent with other Department regulations, or by stricter
regulations if the Department feels there is a compelling need for such restrictions in
order to meet the State’s responsibilities in protecting patient health and safety. The
Department will have to determine in each case whether a facility is a clinic or the
private practice of a physician. It is also our opinion that the State may require sec-
ond and third trimester abortions to be performed only in licensed hospitals.

In order for these questions to be properly discussed, it would be helpful to set
forth the issue in the proper context. In 1973, the Supreme Court of the United States
rendered two significant decisions dealing with the power of states to regulate abor-
tions. Roe v. Wade, 410 U.S, 113, 93 S. Ct. 705, 35 L. Ed. 2d 157 (1973); Doe v.
Bolton, 410'U.S. 179,93 S. Ct. 739, 35 L. Ed. 2d 201 (1973). On August 13, 1973 the
Department of Health was advised that an abortion clinic would be a health care
facility as defined by N.J.S.A. 26:2H-2(a) and that the Department of Health had the
power under the Act to require such a clinic to obtain a certificate of need and a
license, provided, however, that an abortion clinic’s services were distinguishable
from services provided by a physician in his private practice of medicine, excluded
from coverage of the Act by N.J.S.A. 26:2H-2(b). It was concluded that the State,
and therefore the Department of Health, would have powers over an abortion clinic
performing first trimester procedures as it would over any other health care facility,
for example in connection with staffing, types and amount of equipment to be used
at the facility, and Life Safety Code considerations. The Department thereafter
published notice of a proposed manual of standards for first trimester outpatient
abortion facilities on March 7, 1974 (6 N.J.R. 103) and notice of proposed regula-
tions governing second and third trimester abortion facilities on April 4, 1974 (6 N.J.
R. 137). A public hearing was held on April 30, 1974 to permit interested persons to
present their views on the proposals. On August 5, 1974 emergency interim regula-
tions were adopted for abortion facilities receiving temporary licensure. 6 N.J.R.
345, Subsequently, the Department issued temporary licenses to the Planned Parent-
hood clinic in Jersey City and a clinic in Atlantic City. No other abortion clinic has
yet received a license from the Department, although we understand that a prospec-
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tive clinic in Montclair was granted a certificate of need and will soon apply for a
license.

You have asked for additional clarification as to whether the Department has
the power to license first trimester abortion clinics, or whether they are exempted
from the Health Care Facilities Planning Act as “services provided by a physician in
his private practice”. It is established that abortion clinics are covered by the Act,
even though it might be difficult in some cases to determine if a facility were a clinic
or a doctor’s private office. Obviously, this is a factual determination to be made in
each case by the Department on the basis of its expertise in the health care area. The
Department has the inherent authority to draw a meaningful distinction between
“health care facilities™” and the “private practice” of physicians. In fact, the Depart-
ment has made such an effort in its proposed definition of health care facility. 6 N.J.
R. 309. Significantly, the Department included in its definition of such facilities the
provider of “abortion services.” 6 N.J.R. 309 (proposed N.J.A.C. 3:33-1.14). Ac-
cordingly, it seems clear that at least some abortion clinics will not be synonymous
with the private practice of a physician. They thus will be subject to the Department’s
licensing powers under the Health Care Facilities Planning Act.

Several courts in other jurisdictions have examined the propriety of the licensure
of first trimester abortion clinics by state and local governments in light of the Su-
preme Court’s pronouncements in Roe and Doe. These courts have uniformly struck
down regulations which purport to single our first trimester abortion clinics for spe-
cial treatment. Thus, in Friendship Medical Center v. Chicago Board of Health, 505
F.2d 1141 (7th Cir. 1974), cert. den. 43 U.S.L.W. 3515, the court voided extensive
regulations governing abortions applicable to any place or facility in which abortions
were performed because the regulations were written without regard to the trimester
involved. Cf. Nyberg v. City of Virginia, 495 F. 2d 1342, 1345 (8th Cir. 1974) appeal
dismissed, 419 U.S. 891, 95 S. Ct. 169, 42 L. Ed. 2d 136 (1974). A separate
basis for the court’s holding in Friendship Medical Center was that since a first tri-
mester abortion was a fundamental right, the regulations governing their perform-
ance could not be more comprehensive than for government restrictions applicable
to medical procedures which in terms of health risk are not distinguishable from such
abortions. The Chicago abortion regulations at issue in that case described what
equipment and supplies had to be available, what medical tests had to be performed,
the minimal time interval between initial examination and termination of the preg-
nancy, and what post-operative care had to be rendered. Finding that other medical
procedures, ‘‘often much more complex and dangerous in terms of the patient’s
health,” were left to the good judgment of the physician, the court declared the abor-
tion regulations unconstitutional because no compelling state interest had been
shown for the distinction. The court went on to say:

“Furthermore, any proposed regulation, even if applied universally to all
similar medical procedures, because of the fundamental right of a woman
to procure an abortion during the first trimester, would have to meet a com-
pelling governmental interest requirement. Thus, any general health regu-
lations which would apply to first trimester abortions would have to be lim-
ited so as to give effect to the fundamental rights as established by Roe and
. Doe, that is not be burdensome on a woman’s right to decide 1o abort a
pregnancy. By this we mean that in all probability nothing broader than
general requirements as to the maintaining of sanitary [acilities and general
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requirements as to meeting minimal building code standards would be per-
missible.

“We do not, however, completely rule out the possibility that there
exist some inherent aspects of an abortion procedure which make it unique
from other medical procedures of substantially the same risk. For such
aspects, the Board of Health may be able to show that a narrowly drawn
health regulation is compelling. Again we should point out that the state
will bear a heavy burden in justifying any such regulation, both with respect
to showing the existence of a unique medical complication and with respect
to showing that the problem is of such a nature as to be beyond the general
scope of a doctor’s professional judgement.” 505 F. 2d at 1153-54 (Dictum)

Similarly, in Word v. Poelker, 495 F. 2d 1349 (8th Cir. 1974), the court invali-
dated a St. Louis city ordinance regulating abortion clinics because it failed to ex-
clude the first trimester of pregnancy from its coverage and was thus an overbroad
enactment infringing unreasonably upon fundamental rights. The court said that the
ordinance was “‘additionally invalid” in that the government’s interests were already
protected by (1) the physician’s medical judgment and his professional, ethical stand-
ards and (2) the city and state health regulations which were already in effect and
which had application to clinical procedures in general, so that the *“‘extra layer of
regulation™ imposed by the abortion clinic regulations was unreasonably burden-
some of patients’ and physicians’ rights and not legitimately related to recognized
objectives of the state to protect maternal health and potential human life. 495 F. 2d
at 1351. Accord, Hodgson v. Anderson, 378 F. Supp. 1008, 1018 (D. Minn. 1974),
‘appeal dismissed, 420 U.S. 903,95 S. Ct. 819,42 L. Ed. 2d 832 (1975).

In Hallmark Clinic v. North Carolina Department of Human Resources, 380 F.
Supp. 1153 (E.D.N.C. 1974) (3-judge court), the court said:

“Under Roe and Doe, if North Carolina may regulate the performance of
first-trimester abortions at all, it may do so only to the extent that it regu-
lates tonsillectomies and other relatively minor operations.” 380 F. Supp.
at 1157.

And further:

“If North Carolina can regulate first-trimester abortions at all, it may do
so only in the interest of patient health and safety.”” 380 F, Supp. at 1158.

The court thus struck down a state regulation which conditioned an abortion clinic
license on the clinic’s having a transfer agreement with a local hospital, observing
that nursing homes were the only other facilities required to seek such transfer agree-
ments and their licenses were not conditioned on success in obtaining them. The court
held this to be singling out the performance of first trimester abortions for special
regulation.

This consistent judicial interpretation of the Roe and Doe opinions establishes

the parameters of the permissible scope of the regulation of first trimester abortion .

clinics, i.e., that governments may regulate first trimester abortion clinics in a gene-
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ral manner, so long as the regulations do not evidence particularized concern with
abortion as a medical or surgical procedure. Stated another way, courts will care-
fully scrutinize any abortion regulations to ascertain whether they are bona fide regu-
lations or part of an effort to avoid the holdings in Roe and Doe. Thus, the Depart-
ment’s emergency interim regulations dealing with requirements exceeding those in
existence for medical procedures which in terms of health risk are not distinguishable
from abortions are subject to constitutional question. For example, the following
specific proposed regulations may require further consideration by the Department
in order to determine whether they establish requirements exceeding those in exis-
tence for medical procedures indistinguishable from abortions in terms of health
risk, and, if so, they would therefore be invalid: reporting requirements (proposed
N.J.A.C. 8:40-1.3); written affiliation agreement with a hospital (proposed N.J.A.C.
8:40-15); availability of the services of a qualified social worker (proposed N.J.A.C.
8:40-1.6()); family planning counselling (proposed N.J.A.C. 8:40-1.7(g)); interval of
not less than two days between initial examination and operation (proposed N.J.A.C.
8:40-1,7(h)); post-operative patient observation for not less than three hours (pro-
posed N.J.A.C. 8:40-1.9(d)); and general counselling (proposed N.J.A.C. 8:40-1.12).
On the other hand, if the Department concludes that its regulations are reasonably
designed to deal with health problems and are consistent with the overall regulations
of the Department, the abortion regulations would be proper. Since a determination
as to whether any particular regulation is reasonably designed to deal with health
problems and is consistent with other Departmental regulations is largely a medical
question, the Department will have to decide whether each of its proposed and exist-
ing regulations is justifiable in light of the above criteria.

A careful review of pertinent judicial opinions and statutory provisions makes
it clear that the State may adopt regulations mandating that second and third trimes-
ter abortions be performed exclusively in licensed hospitals. The Supreme Court of
the United States said in both Roe and Doe that states may regulate abortion pro-
cedures from and after the first trimester of pregnancy to the extent that the regula-
tions reasonably relate to the preservation and protection of maternal health. In each
case the Court gave as an example of permissible state regulation the licensing of
facilities in which the abortion procedure is to be performed. Roe v. Wade, supra, 410
U.S. at 163, 93 S. C1. a1 732, 35 L. Ed. 2d at 183;Doe v. Bolion, 410 U S, at 195, 93
S. Ct. at 749, 35 L. Ed. 2d at 214. In Roe, the Court also indicated that it would be
permissible for the states to issue regulations “as to the facility in which the proce-
dure is to be perlormed, that is, whether it must be a hospital or may be a clinic or
some other place of less-than-hospital status.” 410 U.S. at 163, 93 S. Ct. at 732, 35
L. Ed. 2d at 183. The Department of Health, which has the authority to regulate the
procedures to be followed by licensed hospitals and other health care facilities,
N.J.S.A. 26:2H-1 et seq., could limit the activities of abortion clinics to the perform-
ance of first trimester abortions if it finds that is necessary to the preservation and
protection of maternal health.*

You are accordingly advised that while the Department of Health may require
the performance of second and third trimester abortions in licensed hospitals, the
Department should exercise its jurisdiction over first trimester abortion clinics either
by regulations essentially the same as for other out-patient health care facilities or by
narrowly drawn regulations which the Department is convinced are necessary to the
State’s recognized interest in protecting patient health and safety, consistent, of
course, with the constitutional rights of women as set forth by the Supreme Court of
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the United States in the Roe and Doe decisions.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

RICHARD M. CONLEY
Deputy Attorney General

* The State Board of Medical Examiners would be the appropriate agency to adopt such a re-
lation as it would affect the actions of the medical profession, pursuant to its statutory author-
ity to regulate the practice of medicine (N.J.S.A. 45:9-1 et seq.).

April 18, 1975
HONORABLE ANN KLEIN

Commissioner

Department of Institutions and Agencies

135 West Hanover Street

Trenton, New Jersey 08625 "

FORMAL OPINION NO. 7—-1975

Dear Commissioner Klein:

The Division of Youth and Family Services has asked for an opinion as to
whether certain of its procedures, regarding the role and participation of a putative
father to an adoption proceeding, satisfy all relevant statutory and constitutional
requirements. We have concluded based upon our review of present New Jersey law
and the holding of the United States Supreme Court in Stanley v. llinois, 405 U.S.
645,92 S. Ct. 1208, 21 L. Ed. 2d 551 (1972), that existing procedures are consistent
with all statutory and constitutional requirements.

Although the Adoption Act, N.J.S.A. 9:3-17 et seq., does not provide for the
notification of a putative father to contest an adoption or to assert his right to cus-
tody, the procedures used by the Division do make extensive provision for notifica-
tion of putative fathers under several different circumstances:

(A) If the unwed mother has surrendered her child and refuses to name the
father or states that she does not know who the father is, the surrender
from the mother is accepted, and the child may be released for adoption.
No effort is made to determine the identity of the father.*

(B).If the unwed mother surrenders the child and reveals the name of the fa-
ther but indicates that she does not know his address or present where-
abouts, the agency accepts the surrender, and the caseworker contacts
local agencies in the area where the putative father last resided in an effort

80

ATTORNEY GENERAL

to give him notice that the mother has surrendered the child. The casework-
er contacts such agencies as the Police Department, Post Office, local Wel-
fare Department, local Draft Board, etc. and makes inquiries with any
relatives of the putative father, if any are known to the caseworker. If the
putative lather cannot be found, then the caseworker prepares an Affidavit
of Inquiry indicating all the efforts made to locate the putative father. In
many instances the affidavit will additionally indicate that the child is a cer-
tain age and that no attempt has been made by the putative father either to
see or support the child. This affidavit is attached to the mother’s surrender
and the child may be cleared for adoption.

(C) If the unwed mother provides the caseworker with an address or tele-
phone number for the putative father or if one is uncovered after inquiry,
the putative father is notified, in person, that the mother has named him as
the father of the child and that the mother has surrendered the child. If he
denies paternity, the caseworker may then accept an affidavit from him
indicating his denial. The affidavit is then attached to the surrender and
the child may be cleared for adoption. 1f an affidavit cannot be obtained
from him, the caseworker then prepares an affidavit, indicating conversa-
tions with the putative father, stating that he was made aware that the sur-
rendering mother named him as a father of her child; that he is aware of her
intent to surrender the child, and that he has no objection to such action.
This affidavit is then attached to the surrender and the child may be cleared
for adoption.

(D) If the putative father avoids contact with the caseworker. a certified
letter is sent to him, and if there is no response, an Affidavit of [nquiry (see
above) is prepared and attached to the surrender and the child may be
cleared.

(E) If the putative father admits paternity, but has no interest in the child,
then he may also sign surrenders or draw an affidavit indicating his lack of
interest in the child and his consent to adoption.

(F) If the putative father evidences any objection to the surrender, the
child is not cleared for adoption. An investigation of the putative father and
his plan is made and a determination of its viability is decided upon. 1t is
decided that his plan is not suitable or there is objection to him as a parent,
cither by the agency or the natural mother, then a guardianship action is
filed naming him as defendant, and the court decides the matter.

The issue therefore is whether the Division’s procedures satisfy all constitutional

requirements and whether the consent of a putative father is necessary before a child
may be adopted.

In Stanley v. Illinois. supra, the United States Supreme Court held that a puta-
tive lather is constitutionally entitled to reasonable notice and an opportunity to be
heard before either a state or a private party may take custody or guardianship of his
child.** However, it cannot be said that the affirmative consent of a putative father is
required prior to the adoption of his child. The court in Stanley merely held that he
must have notice that the custody of his child is in question and the right to have his
views on the care ofthe child presented to a court.*** The Division's procedures pro-
vide the putative father access to a court whenever he expresses his objection to the
adoption.
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A careful examination of the procedures of the Division, in light of Stanley, re-
veals that such procedures are in full conformity with all constitutional requirements.
The specific administrative procedures which are designed to provide for actual or
constructive notice to a putative father are consistent with constitutional demands for
due process of law. See generally Mullane v. Central Hanover Bank and Trust Co.,
339 U.S. 306, 70 S. Ct. 652, 94 L. Ed. 865 (1949). In fact, the Division has extended
the Stanley mandate béyond the mere requirement of giving a putative father notice
of any court proceeding involving the custody or guardianship of his children to a
situation where the Division receives a surrender from an unwed mother. These pro-
cedures are designed to give a putative father notice that his child has been surren-
dered and to allow him the opportunity to be heard or to offer a proposal regarding
the disposition of his child.

Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

By: SHIRLEY A. TOLENTINO
Deputy Attorney General

* In order to fully satisfy all constitutional requirements it would appear that some responsibil-
ity should be placed on the Division to make reasonable inquiry as to the identity and where-
abouts of the putative father.

** The father in the Stanlep case was not the typical putative father seen in so many cases in-
volving the custody of children. He was easily ascertainable, had lived with his children inter-
mittently over a period of 18 years and had assumed his responsibilities. In other words, he was
not a mere putative father, but had elevated himself to the status of an admitted father. Never-
theless, the Stanley case stands for the proposition that all putative fathers are constitutionally
entitled to reasonable notice and a hearing on their fitness before children may be removed from
their custody.

* *¥ However, the Court indicated in Stanley that the father’s right to be heard may be waived
either by his signing a surrender or his failing to respond to the notice.

April 21, 1975
WILLIAM JOSEPH, Director
Division of Pensions
20 West Front St.
Trenton, New Jersey

FORMAL OPINION NO. §—1975

Dear Mr. Joseph:

You have requested an opinion as to whether retroactive salary increases in col-
lective negotiations agreements effective after retirement or death of an individual
employee are creditable for calculation of retirement allowances, dependency pen-
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sions, and insurance death benefits provided by the State adminisiered retirement
systems and pension funds. You are advised that such increases are creditable for
pension purposes where they are regular salary increases for all employees in the
same position and are payable regardless of the retirement or death status of the
individual employee. You are also advised that an individual salary increase included
in a collective negotiations agreement for a single individual or single group of indi-
viduals should be reviewed by the retirement system on a case by case basis to deter-
mine whether or not the salary adjustment was granted primarily in anticipation of
retirement or additional remuneration for extra work beyond the regular work day
or year.

The majority of statutory pension benefits are required to be calculated on the
member’s “final compensation,” See for example N.J.S.A. 43:15A-48 (service retire-
ment allowance). This term is defined as

*...the average annual compensation for which contributions are made for
the 3 years of creditable service in New Jersey immediately preceding his
retirement or death, or it shall mean the average annual compensation for
New Jersey service for which contributions are made during any 3 fiscal
years of his or her membership providing the largest possible benefit to the
member or his beneficiary.” N.J.S.A. 43:15A-6(h) (Public Employees’
Retirement System, hereafter PERS); N.J.S.A. 18A:66-2(f) (Teachers’
Pension and Annuity Fund, hereafter TPAF).

The same basic definition with some variation in language and/or time period cover-
age is found in the acts governing the Prison Officers’ Pension Fund (POPF, N.J.S.A.
43:7-8); The Consolidated Police and Firemen’s Pension Fund (CP & FRS, N.J.S.A.
43:16-17(9)); the Police and Firemen's Retirement System (P&FRS, N.J.S.A. 43:
16A-1(15)); the State Police Retirement System (SPRS, N.J.S.A. 53:5A-3(i)); and
the Alternate Benefit Program (ABP, N.J.S.A. [8A:66-169(c)). The statutory term
“‘compensation” as used in the definition of final compensation and as used for the
basis of calculating employee pension contributions (see for example N.J.S.A. 43:
I5A-25 governing PERS contributions) is statutorily defined in PERS as:

... the base or contractual salary, for services as an employee, which is
in accordance with established salary policies of the member’s employer for
all employees in the same position but shall not include individual salary
adjustments which are granted primarily in anticipation of the member’s
retirement or additional remuneration for performing temporary or extra-
curricular duties beyond the regular work day or the regular work year. In
cases where salary includes maintenance, the retirement system shall fix
the value of that part of the salary not paid in money which shall be con-
sidered under thisact.” N.J.S.A. 43:15A-6(r).

The almost identical definition is also found in N.J.S.A. 18A:66-2(d) (TPAF):
N.J.S.A. 18:66-169(b) (ABP), N.J.S.A. 43:16A-1(26) (P&FRS) and N.J.S.A.
53:5A-3(u) (SPRS). There is no definition of the statutory term ‘‘compensation”
or “‘salary” in POPF or CP&FRS.

The above statutory definitions must be read together to determine the salary
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basis for calculation of pension benefits. When so read, it is clear the Legislature in-
tended pension benefits and employee contributions which partially finance these
benefits be calculated in all cases on regular salaries as set by salary schedules and
policies and as applicable to all persons holding the same position. Only salary in-
creases, adjustments or payments for individual employees in excess of this regular
salary are excluded, as for example for extra services, Jongevity, or in anticipation of
retirement.

The statutory definitions do not per se exclude retroactive salary increases.
Moreover, it would be unreasonable to assume a legislative purpose to preclude the
use of retroactive regular salary adjustments merely on the fortuitous basis that
retirement or death of the individual employee occurred during the pendency of cor-
tract negotiations and before the effective date of the agreement. Statutory enact-
ments are 10 be construed reasonably to preclude unjust, absurd or incongruous
results. Roman v. Sharper, 53 N.J. 338, 341 (1969); Restaurant Enterprises, Inc. v.
Sussex Mutual Ins. Co., 52 N.J. 73 (1968). These increases pursuant to the defini-
tions controlling calculation of pension benefits are the average compensation for
which contributions are required to be made, are regular salary increases, and are
effective for the required period immediately preceding retirement or death. Accord-
ingly, regular salary increases arising from collective negotiations agreements which
are rendered retroactive by the approval of the contract after commencement of the
fiscal year covered by the contract must be included in the base salary subject to em-
ployee pension contributions and upon which pension benefits are calculated.

The decision in Casale v. Pension Com, etc. of Newark. 78 N.J. Super. 38 (Law
Div. 1963), which excluded a retroactive salary increase in the caleulation”of retire-
ment benefits in a local pension fund is inapplicable to the State-administered retire-
ment systems and broader in scope than the language of the actin Casale. Moreover,
tegular salary increases in accordance with uniform salary policies negate the possi-
bility of individual favoritism in retroactive increases of retirement benefits which
was the primary concern of the Casale court.

For these reasons, you are advised that retroactive salary increases arising from
collective negotiations agreements which are applicable and payable to all employees
in the same position are creditable for pension purposes including the catculation of
retivement and death benefits on account of members who have retired or have died
prior to the approval of the increase. You are cautioned, however, that not all salary
items contained in a collective negotiations agreement are creditable compensation
for pension purposes. Salary payments not payable to all persons in the same posi-
tions such as retroactive and prospective individual adjustments in anticipation of
retirement and extra compensation are excludable. Accordingly, the appropriate
pension board or commission must in each individual case determine whether the
retroactive increase involved is creditable by examining the contract and surrounding
factual circumstances in the context of the legal guidelines set forth above.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

By PRUDENCE H. BISBEE
Depury Attorney General
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April 21, 1975
WILLIAM JOSEPH, Director
Division of Pensions
20 West Front Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 9- 1975

Dear Director Joseph:

You have requested an opinion concerning a public employer’s liability for. an
employee's pension contributions during a leave of absence for military service.
Your inquiry was precipitated by the issnance by Governor Byrne of I;xecutxvc Order
No. 7, which proclaimed “[tJhat August 1, 1974 shall be the terminal date of the
Vietnam conflict, .. .” L.1971, . 119 and L.1972, c. 166 authorized the Governor
to proclaim the date of termination of the Vietnam conftict to define veteran status
for the purpose of coverage by the Public Employees” Retirement System (herein-
after PERS), the Teachers' Pension and Annuity Fund {hereinafter TPAF) and
other statutes. For the following reasons, you are advised that a public employer is
not liable for employee contributions and an employee is not entitled to service
credit in a retirement system for any period of military service entered into after
August L, 1974, since the nation is no longer in a period of war or national emer-

ency.*

¢ )F’\U.S‘A. 38:23-} et seg. generally provides statutory guidelines concerning
military leaves of absence for individuals in public employment. However, N.JL.S A,
18:21-5 and N.J.S.A. 38:23-6 are specifically concerned with the maintenance of pen-
sion rights. N.J.S.A. 38:23-5 provides that no member of 2 public pension fund who
enters the active military service in lime of war or in time of emergency will lose any
rights, benefits or privileges accorded by the fund. Also, the period of military leave
will be considered as creditable service in the retirement system. N.J.S.A. 38:23-5
specifically defines the period of emergency as follows:

“as used in this act the term ‘in time of emergency’ shall mean and
include any time after June twenty-third, one thousand nine hundred and
fifty and prioc to the termination, suspension or revocation of lhc'procla-
mation of the existence of a national emergency issued by the President of
the United States on December sixicenth, one thousand nine hundred and
fifty, or termination of the existence of such national emergency by ap-
propriate action of the President or Congress aof the United States.

N.J.S.A. 38:23-6 requires a public employer to remit 1o the retirement system, in
addition 1o its own contributions, the employee’s pension contributions which are
due during the employee's leave of absence for military service. N ‘ _

Pension rights are protected by N.J.S.A. 38:23-5 only for military service during
periods of war or in time of emergency. It is apparent that we are not in a pcr_:qd_ ol
war, as war has been construed as strictly the period of actual fighting and hostilities.
Bashwiner v. Police & Firemen's Retirement System of N.J.. 68 N.I. Super. 1 (App.
Div. 1961). Also, there is no longer a period of national emergency within the mean-
ing of N.J.S.A. 38:23-5.
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The definition of ““in time of emergency” was added to N.J.S.A. 38:23-5, as well
as many other statutes, by amendment (L. 1951, c. 21, §2), shortly after President
Truman declared a state of ““national emergency” on December 16, 1950, by Presi-
dential Proclamation No. 2914, 15 Fed. Reg. 9029 (1950). This definition has never
been repealed or amended, and there has been no termination of the national emer-
gency by appropriate action of the President or Congress. In fact, the continued
existence of the national emergency has been recognized by subsequent Presidents
in Executive Orders. Veterans & Reservists for Peace in Vietnam v. Regional Com-
missioner of Customs, 459 F.2d 676, 678 n. | (3rd Cir.), cert. den. 409 U.S. 933
(1972). On its face it would appear that the “‘time of ‘emergency” continues to the
present, requiring a continued implementation of N.J.S.A. 38:23-5 and N.J.S.A.
38:23-6. However, when considered in pari materia with related legislation this per-
iod of emergency has been impliedly terminated.

The original intent of N.J.S.A. 38:23-5 and N.J.S.A. 38:23-6 was to protect
the pension rights of public employees performing military service during a period
of war or national crisis. Nearly identical language defining the period of emer-
gency as set forth in N.J.S.A. 38:23-5 was also found in PERS, N.J.S.A.43:15A-6(1)
(11) (L. 1954, c.84), to establish veterans’ status and consequent rights, benefits and
privileges. [t was amended by L. 1966, c. 217 to limit the period of service cogniz-
able for veteran status. To be considered a veteran under the Act required military
service during the Korean conflict, between June 23, 1950 and July 27, 1953, or dur-
ing the Vietnam conflict, between December 31, 1960 and the date of termination as
proclaimed by the Governor. The TPAF was similarly amended by L. 1966, ¢.218
to also circumscribe the periods of service according to the dates of the Korean and
Vietnam conflicts for purposes of veteran status.

The purpose of the 1966 amendments to PERS and TPAF was, according to
the Statement on the Bills, to “‘redefine[s] the Korean Emergency by establishing
the same period followed by the Civil Service statute.” Language nearly identical
to that found in N.J.S.A. 38:23-5 was originally found in the veterans’ preference
provision of the Civil Service Act, N.J.S.A, 11:27-1(11). The law was later amended
to delimit veteran status according to actual service during the Korean and Vietnam
conflicts within the above prescribed dates. (L. 1963, ¢.120; L. 1967, ¢.312; L. 1971,
c.119).

When the probable legislative purpose of N.J.S.A. 38:23-5 is to be determined,
it cannot be done in a vacuum, Consideration must be given to subsequent legislative
action in related areas to avoid inconsistent or unreasonable results. The court in
Clifton v. Passaic County Bd. of Taxation, 28 N.J. 411,421 (1958), commented:

“Statutes in pari materia, that is, those which relate to the same matter or
subject, although some may be special and some general, are to be con-
strued together as a unitary and harmonious whole, in order that each may
be fully effective. New Jersey Turnpike Authority v. Washington Town-
ship, 16 N.J. 38 (1954); Maritime Petroleum Corpomlxon v. City of Jersey
City, 1 N.J. 287 (1949).”

The provisions of existing civil service and pension law evidence a legislative
intent to circumscribe veterans’ benefits to recognized periods of specific military
crisis. Although there has been no express reference to the termination of a national
emergency in N.J.S.A. 38:23-5, there has been a general legislative recognition of
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that fact. The failure of the Legislature to similarly amend this obscure section of the
New Jersey Statutes may be attributed to an oversight in draftsmanship rather than
to a purposeful omission. It is, therefore, concluded that the termination date of the

“emergency” in N.J.S.A. 38:23-5 is July 27, 1953 for the purposes of the Korean
war and August 1, 1974 for the Vietnam conflict.

Thus, a pubhc employcr is not liable for an employee’s penswn contributions
for a period of military service entered into after August 1, 1974, and the employee
is not entitled to credit in the retirement system for such a period of military ser-
vice.** Where military service is entered into prior to August |, 1974, the employer is
liable for pension contributions, and the employee is entitled to credit in the retire-
ment system for the entire period of initial military service thereafter.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By STACY L. MOORE, JR.
Deputy Attorney General

* Military leaves of absence for service entered into before August !, 1974 should be governed
by prior legal and administrative requirements concerning such leaves, i.e. the public employer
is liable for employee contributions and the employee is entitled to service credit for the period
of initial military service. State Highway Dept. v. Civil Service Comm. 35 N.J. 320 (1961):
Formal Opinion No. 15 (1958); Formal Opinion No. 17 (1959).

** A public employer should not voluntarily remit the employee's pension contributions, be-
cause 10 do so is no longer required by N.J.S.A. 38:23-5 and N.J.S.A. 38:23-6. Any such pay-
ments would constitute an unauthorized expenditure of public monies by the employer, which
should not be accepted by the Division of Pensions. Also, the employee would not receive ser-
vice credit in the retirement system,

April 24, 1975
WILLIAM M. LANNING, ESQ.
Chief Counsel
Law Revision and Legislative
Services Commission
State House, Rm. 227
Trenton, New Jersey 08625

FORMAL OPINION NO. 10~1975

Dear Mr. Lanning:

You have requested advice as 10 whether a professor at a State college may
become a candidate for and accept membership in the New Jersey Legislature. For
the following reasons, you are advised that a professor at a State college may become
a candidate for the Legislature but, if elected, must resign as a professor at the State
college before taking a seat in the Legislature.
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Provisions concerning dual office holding by members of the Legislature have
been included in each of the three New Jersey Constitutions. In Article XX of the
1776 Constitution, the people expressed their concern that “‘the legislative depart-
ment. . . be preserved from all suspicion of corruption” and therefore prohibited any
“persons possessed of any post of profit under the government, other than justices of
the peace” from being entitled to a seat in the assembly. A similar provision was
included in the Constitution of 1844 where Article IV, §V, par. 3 provided that “No
... persons possessed of any office of profit under the government of this state, shall
be entitled to a seat either in the senate or in the general assembly. . . .

The prohibition of the 1844 Constitution was construed by the Court of Errors
and Appeals in Wilentz v. Stanger, 129 N.J.L. 606 (E. & A. 1943). The respondent,
George Stanger, during his term of office in the Senate, was appointed as counsel
to the State Board of Milk Control. Among other things, it was alleged that Sena-
tor Stanger vacated his office in the Senate upon accepting his appointment as coun-
sel. The court held that the constitutional provision related only to “offices™ and
found that counsel to the Director of Milk Control was not an *office” within the
meaning of the prohibition.

The constitutional framers in 1947 considered the impact of the Wilentz decision
on constitutional provisions dealing with dual office-holding. See Reilly v. Ozzard,
33 NLJ. 529, 541 (1960). A monograph prepared for the Convention commented that
one of the primary issues concerning the Constitutional prohibitions on dual-office
holding was the legal definition of the term “office.” Monograph. 11 Constitutional
Convention of 1947 at 1478. That monograph presented various arguments for
strengthening the provisions on dual office holding. Those arguments iricluded the
doctrine of separation of powers, protection of legislation against improper motives
and prevention of executive dominance. or usurpation of the legislative branch of
government. The rationale was also to afford protection against the executive promis-
ing an appointment in State government to a legislator or the legislator requesting an
appointment in return for the legislator’s cooperation in furthering the objectives of
the administration. 111 Constitutional Convention of 1947 a1 703.

Accordingly, the framers extended the existing constitutional prohibition of
dual office-holding by legislators to include a “position of profit™ as well as an **of-
fice’" heretofore set forth in the 1776 and 1844 Constitutions:

3. If any member of the Legislature shall become a member of Con-
gress or shall accept any Federal of State office or position, of profit, his
seat shall thereupon become vacant.

“4, No member of Congress, no person holding any Federal or State
office or position of profit, and no judge of any court shall be entitied to a
seat in the Legislature.” N.J. Const. (1947), Art. IV, §V, pars. 3 and 4.
(Emphasis supplied)

Paragraph 4 which governs the present question prohibits a person holding any
“State office or position of profit” from being entitled 1o a seat in the Legislature.
The question that arises is whether a professor at a State college holds either a
“State office or position of profit.” :

In order to determine the meaning of these terms in our Constitution, resort
may be made to well established judicial interpretation. An “office™ has been defined
by the courts of this State to be:
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"a place in a governmental system created or recognized by the law of the
state which, either'directly or by delegated authority, assigns to the incum-
bent thereof the continuous performance of certain permanent public
duties. . . .” Fredericks v. Board of Health, 82 N.J.L. 200 (Sup. Ct. 1912).

The question of whether teachers in government hold an office was brought before
the court in Thorp v. Board of Trusiees of Schools for Industrial Educ., 6 N.J. 498
(1951), vacated as moot, 342 U.S. 803 (1951), which concerned a special lecturer at
the Newark College of Engineering. There the New Jersey Supreme Court held that
teaching was a profession and that in New Jersey, the practitioners of the profession
in the public system were not to be deemed public officers. The court said that a
teacher at the college exercised no governmental powers and that the mere attain-
ment of tenure did not convert the teacher’s employment into a public office. Since,
as the court said in Thorp, supra, teachers do not exercise what is in essence govern-
mental authority, it is concluded that a professor at a State college or university does
not hold a State “office” within the meaning of Article IV, §V, par. 4 of our Consti-
tution.

In the present situation, it must also be determined whether a professor at a
State college holds a State ‘‘position.” Initially, it should be noted that the State
colleges are located in the Department of Higher Education and are under the super-
vision of the State Board of Higher Education and the Chancellor. The academic
staffs of the colleges, including professors, associate professors, assistant professors,
instructors etc. are set forth in the statutes establishing and relating to the admini-
stration of the State colleges. E.g., N.J.S.A. 18A:64-1 ef seq. 18A:64-6, 20. They
carry out a permanent program of higher education for the citizens of the State as
provided by law. N.J.S.A. 18A:64-1 er seq.

The definition of a “position” is found in Fredericks v. Board of Health, supra.
where the court said:

**A position is analogous to an office, in that the duties that pertain to
it are permanent and certain, but it differs [rom an office, in that its duties
may be nongovernmental and not assigned to it by any public law of the
state. ... 82 N.J.L. at 201.

After explaining the nature of a position, the court also went on to differentiate a
**position”’ from mere employment as follows:

“An employment differs from both an office and a position, in that
its duties, which are non-governmental, are neither certain nor perman-
ent....” 82 N.J.L. at 202.

In Kovalycsik v. Garfield, 58 N.J. Super. 229 (App. Div. 1959) the court found
a senior clerk in a municipal tax receiver’s office to be holding a position. The court
there said:

*These responsibilities, and hence his position, were neither casual, greatly
varied nor subject to change. They were performed regularly and consti-
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tuted a customary and usual work routine requiring skill, discretion and
public confidence.” 58 N.J. Super. at 236-37.!

The remarks of the Appellate Division appear to be particularly applicable to this
situation. Although a professor at a State college does not hold an *“office”, his duties
are of sufficient certainty and permanency to make him the hoider of a State “posi-
tion™ within the meaning of Article [V, §V, par. 4 of the 1947 Constitution.

For the foregoing reasons, you are advised that a professor at a State college
may become a candidate for a seat in the Legislature but, if elected, must resign as a
professor at the State college before taking his seat.

Very truly yours,

WILLIAM F. HYLAND
Atiorney General of New Jersey

By: MARK 1. SIMAN
Deputy Attorney General

1. Other cases which have decided that a particular activity constituted a position include Free-
holders of Hudson Co. v. Brenner, 25 N.J. Super. 557 (App. Div. 1953), a/f'd 14 N.J. 348 (1954)
(assistant county counsel); Cavenaugh v. Essex, 58 N.J.L. 531 (Sup. Ct. 1896) (guard in county
jail); Daily v. Essex, 58 N.J.L. 319 (Sup. Ct. 1895) (janitor of a court house); Lewis v. Jersey
City, 51 N.J.L. 240 (Sup. Ct. 1889) (bridge tender).

April 28, 1975
COLONEL EUGENE OLAFF
Superintendent
Division of State Police
Division Headquarters
West Trenton, New Jersey 08625

FORMAL OPINION NO. It —1975

Dear Colonel Olaff:

In his former capacity as Superintendent, Colonel E. B. Kelly had inquired as
to the effect of the decision in State v. Shack, S8 N.J. 297 (1971), on the prospective
enforcement of New Jersey's general trespass statute embodied in N.J.S. 4. 2A:170-
31. Since Shack represents the only New Jersey Supreme Court decision construing
N.J.S.A.2A:170-31, it will undoubtedly serve as a guide for future judicial resolution
of controversies emerging from the conflict of interests between farmers and their
seasonal migrant help. Accordingly, Colonel Kelly's inquiry warrants discussion
of the decision’s basis and scope.

It should be noted at the outset that the civil law of trespass is a field separate
and distinct from criminal trespass. This dichotomy had its origin in English law
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where no trespass 1o property was criminal unless it was accompanied by or tended
to create a breach of the peace. Since civil trespass is a private wrong, penal sanc-
tions against the trespasser must be statutory. Thus, the New Jersey Legislature has
imposed penalties for trespass on occupied lands to fish or hunt; for trespass on rail-
road trains or property; and in general has provided that:

**Any person who trespasses on any lands, except fresh-meadow land over
which the tide has ebbed and flowed continuously for 20 years or more,
after being forbidden so to trespass by the owner, occupant, lessee or li-
cense thereof, or after public notice on the part of the owner, occupant,
lessee or licensee forbidding such trespassing, which notice has been con-
spicuously posted adjacent to the highway bounding or adjacent to a usual
entry way thereto, is a disorderly person and shall be punished by a fine of
not more than $50. [NV.J.S.4. 2A:170-31].”

Although there is little case law applying the foregoing statute, it is clear that there is no
single all-purpose test for determining whether the unauthorized conduct complained
of is violative of N.J.S.4. 2A:170-31. Rather, courts have carefully scrutinized the
totality of facts comprising each case in striking a balance between conflicting rights,
interests and equities in ascertaining if there was such social harm as to render the
trespass criminal. This decisional procedure is consonant with the broad aim of the
criminal law in a utilitarian society: to prevent injury to the health, safety, morals
and welfare of the public at the occasional expense of the property owner. According-
ly, in some situations, trespassory acts which are nominally criminal do not warrant
imposition of penal sanctions because of circumstances justifying their commission.
That is, upon balancing all considerations of public policy, the allegedly illicit be-
havior does not require proscription and punishment but is deemed sufficiently desir-
able to deserve encouragement and commendation even though some individual may
sustain injury as a result. With these concepts in mind, we turn to the facts before the
Court in Shack.

The complainant, Tedesco, was a farmer employing seasonal migrant workers,
who as part of their remuneration, were housed at a camp on his property. Defend-
ants, Tejeras and Shack, were employees of non-profit United States government
funded corporations, whose mission, among others, was offering health and legal
services to itinerant farm help. Defendants, after making an unauthorized entrance
on farm property, confronted Tedesco and requested private employee consultation.
When their demands were denied, defendants refused to leave the farm. Tedesco
then summoned the State Police, who, upon execution of formal written complaints,
arrested Tejeras and Shack for trespassing in contravention of V.J.S.4.2A:170-31.
Defendants were convicted in the Municipal Court and again on appeal in the County
Court in a second trial. The New Jersey Supreme Court then certified defendants’
appeal prior to oral argument in the Appellate Division, and held that;

{Ulnder our State law the ownership of real property does not include the
right to bar access to governmental services available to migrant workers
and hence there was no trespass within the meaning of the penal statute.
[State v. Shack, 58 N.J. at 302].
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The result is predicated on the following policy considerations. Property rights
are relative and must serve, not disparage, human values. Assuredly, they should not
be the basis for exercising oppressive control over the lives of a rootless, isolated and
disadvantaged class of citizens who the owner admits to his property to further his
own pecuniary gain. Accordingly, the impotent group’s fundamental and fragile
right of communication can be neither stifled nor emasculated by erecting a trespass
statute barrier, founded on minimal intrusions, thereby insulating migrants from ser-
vices and edification proffered by a solicitous government. Necessarily, a societal
accommodation is reached which recognizes that there is

“[Nlo legiiimate need for a right in the farmer to deny the worker the op-
portunity for aid available from federal, State or local services, or from
recognized charitable groups seeking to assist him. [Stare v. Shack, 58 N.J.
at 307).”

Indeed, the Court went well beyond the facts before it to state that:

““The migrant worker must be allowed to receive visitors there of his choice,
as long as there is no behavior hurtful to others, and members of the press
may not be denied reasonable access to workers who do not object to seeing
them. [1bid].”

The conclusion is the unavoidable realization that itinerant farm help is entitled to
the very same opportunity to live with dignity and to enjoy the private associations
which are customary among all citizens of our society.*

Thus, N.J.S.4.2A:170-31 cannot be invoked by larmers as an instrumentality
for barring or removing representatives of government, newsmen and visitors, other
than solicitors or peddlers of non-essentials, who reasonably seek out farm workers
at their campsite dwellings. Nevertheless, N.J.S.4.2A:170-3]1 must be enforced by
the State Police where there has been an unreasonable intrusion upon farm property.

Consequently, employees of state or federal agencies, legislators, representa-
tives of the media, as well as would-be guests are not subject to arrest for trespassing
at the behest of the property owner merely because he objects to their unauthorized
but reasonable presence at his workers’ homes.

Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

By: GLENN E. KUSHEL
Deputy Attorney General

* The same result has been reached by a number of other courts applying First Amendment
arguments in similar or analogous factual contexts. See, Petersen v. Talisman Sugar Corp.
478 F.2d 73, 80-83 (5th Cir.1973) (First Amendment right of access); Velez v. Amenta, 370
F. Supp. 1250, 1255-57 (D. Conn. 1974) (First Amendment right of acess), United Farm
Workers Union v. Finerman, 364 F.Supp., 326, 329 (D.Colorado 1973) (First Amendment
right of access); Franceschina v. Morgan, 346 F.Supp. 833, 838 (S.D.Indiana 1971) (First
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Amendment right of access). Folgueras v. Hassle. 331 F.Supp. 615, 620 (W.D.Michigan 1971)
(First Amendment right of access; limitation of owner’s property rights; tenant’s rights);
People v. Rewald, 318 N.Y.S. 2d 40,45 (1971) (First Amendment right of access).

April 30, 1975
CHAIRMAN MALCOLM BORG
Health Care Adminisiration Board
Department of Health
Health & Agriculture Building
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPIONION NO. 12—1975

Dear Chairman Borg:

You have requested an opinion as to whether the Commissioner of Health must
submit the *“1975 Hospital Rate Review Program, Guidelines” (hereinafter
referred to as “guidelines’™), dated February 1975, to the Health Care Administra-
tion Board (hereinafter referred to as HCAB) as regulations for its approval prior
to their adoption under the Health Care Facilities Planning Act, N.J.S.A. 26:2H-1
et seq. (hereinafter referred to as HCFPA).

The guidelines, a joint effort by the Departments of Health and Insurance.
provide analysts with an accounting mechanism to review proposed hospital budgets
for 1975 and assess reasonable payment rates by hospital service corporations. While
the guidelines provide an overview of the processes to be followed, schedules A
through F in its appendix actually guide the analyst through the necessary computa-
tions, comparisons, and reviews required to evaluate a hospital’s 1975 budget sub-
mission and allowable reimbursement rate. These guidelines have been distributed
to all hospitals in the State of New Jersey by the Department of Health.

The underlying issue posed is whether these guidelines are in fact regulations
of the Commissioner of Health under the HCFPA and thereby subject to HCAB
approval under N.J.S.A. 26:2H-5(b), which provides:

“The Commissioner, with the approval of the board, shall adopt and
amend rules and regulations 1n accordance with the Administrative Pro-
cedure Act P.L.1968, c. 410 (C. 52:14B-] et seq.) to effectuate the pro-
visions and purposes of this act. . . .”" (Emphasis supplied)

An analysis of the statutory procedure for the review and approval of hospital
service corporation rates reveals a requirement for participation by both the Com-
missioners of Health and Insurance. The statutory mechanism for review and ap-
proval provides:
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*“The Commissioner of Health in consultation with the Commissioner of
Insurance shall determine and certify the costs of providing health care
services, as reported by health care facilities, which are derived in accor-
dance with a uniform system of cost accounting approved by the Com-
missioner of Health. Said certificates shall specify the elements and de-
tails of costs taken into consideration.” N.J.S.A. 26:2H-18(c).

“Rates of payment by such hospital service corporation pursuant to written
contract with a hospital or institution for the services contracted there-
under may be in the form of a level per diem amount established for the
particular hospital or institution for each day of health care services and
prior to payment, shall be approved as to reasonableness by the Commis-
sioner of Insurance following the certification made pursuant to section
18 of the Health Care Facilities Planning Act.” N.J.S.A. 17:46-7.

“Payment by hospital service corporations, organized under the law of this
State, for health care services provided by a health care facility shall be
at rates approved as to reasonableness by the Commissioner of Insurance
with the approval of the Commissioner of Health. In establishing such
rates, the Commissioners shall take into consideration the total costs of the
health care facility.”” N.J.S.A. 26:2H-18(d).

Thus, when N.J.S.A. 26:2H-18 is read in conjunction with N.J.S.A. 17:46-7, it ap-
pears that the Commissioner of Insurance has been assigned the initial responsi-
bility for approving the reasonableness of these rates. .

Theé Department of Insurance, in order to satisfactorily fulfill its statutory re-
sponsibilities, has requested the Department of Health to provide it with a mech-
anism for the review and evaluation of allowable 1975 hospital rates. This mech-
anism for assessing the reasonableness of rates has been encompassed in the 1975
guidelines, and the Commissioner of Insurance reviewed initial hospital rates based
upon the application of these guidelines. In this respect, the guidelines have been
tacitly accepted by the Commissioner of Insurance as the technique for the exercise
of his authority pursuant to N.J.S.A. 17:46-7. They are therefore clearly regulations
of the Department of Insurance.

There is, however, a corresponding responsibility of the Commissioner of
Health under 26:2H-18(d) to also approve the reasonableness of reimbursement
rates paid by hospital service corporations to health care facilities. The manner or
the degree of the analysis conducted by the Commissioner of Health need not be
the same as the review conducted by the Commissioner of Insurance. The Commis-
sioner of Health may promulgate independent criteria which are different in content
to those used by the Commissioner of Insurance. The Commissioner of Health’s
analysis of rates could conceivably be less demanding than the review conducted
by the Commissioner of Insurance. Nevertheless, whatever the technique or manner
of review conducted by the Commissioner of Health pursuant to Section 18, the
established methodology must be promulgated as a regulation of the agency.

It is well established that rules and regulations of a State administrative agency
must be promulgated to properly justify a change in the particular field of govern-
ment regulation. The need for definite agency regulations was noted in Boller Bev-
erages v. Davis, 38 N.J. 138, 151 (1962):
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“The object is not legislation ad hoc after the fact, but rather the pro-
mulgation, through the basic statute and the implementing regulations
taken as a unitary whole, of a code governing action and conduct in the
particular field of regulation so those concerned may know in advance
all the rules of the game, so to speak, and may act with reasonable assur-
ance. Without sufficiently definite regulations and standards administra-
tive control lacks the essential quality of fairly predictable decisions. Per-
sons subject to regulation are entitled to something more than a general
declaration of statutory purpose to guide their conduct before they are
restricted or penalized by an agency for what it then decides was wrong
from its hindsight conceptions of what the public interest requires in the
particular situation.”

In the instant situation, the Appellate Division reviewed the 1975 guidelines
in Monmouth Medical Center, et al. v. State of New Jersey, et al, Docket No. A-
2147-74 etc., decided April 30, 1975 and opined:

“We have no hesitancy in deciding that the guidelines issued were rules
as that term is defined in NV.J.S.A. 52:14B-2. The procedures are clearly
established to implement the task of the Commissioners in carrying out
their respective responsibilities under the provisions of NV.J.S. 4. 26:2H-18
(c)and (d) and N.J.S. 4. 17:48-7.

The court, further, concluded that health care facilities should be sufficiently ap-
prised in advance by proposed administrative regulations of the criteria used to de-
termine the reasonableness of reimbursement rates.

You are accordingly advised that in the event the 1975 guidelines are used to
determine the reasonableness of 1975 reimbursement rates, under N.J.S. A. 26:2H-
18(d), these guidelines are administrative regulations subject to the approval of the
HCAB and should be adopted in accordance with the Administrative Procedure
Act.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

BY: MURRAY J. KLEIN
Deputy Atiorney General
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June 12, 1975
HONORABLE RICHARD F. SCHAUB
Commissioner of Banking
36 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 13—1975

Dear Commissioner Schaub:

You have requested an opinion as to the legality of a State chartered savings
and loan association issuing negotiable orders of withdrawal (hereinafter referred
to by the popular acronym “NOW”). A NOW allows a depositor to transfer funds
from his account to a third party via withdrawal orders in negotiable form (NOWs)
without requiring the depositor or his representative to appear at the bank’s offices.
The NOW is an unconditional order to the bank signed by the drawer/depositor
to pay a specified sum payable 1o order and on demand, and possesses the attributes
of negotiability required by the Uniform Commercial Code, N.J.S.A. 12A:3-104
(1). Consumers Savings Bank v. Commissioner of Banks, 282 N.E. 2d 416 (Sup.
Jud. Ct. Mass. 1972). The NOW account thus operates on much the same basis as a
conventional checking account. For the following reasons, you are advised that State
chartered savings and loan associations may not issue NOWs on either interest bear-
ing or interest free accounts.’

A statement of relevant background is important to place the issue in the proper
perspective. The proposal to create this new type of account was first made by the
Consumer Savings Bank in Massachusetts in July of 1970. The Massachusetts Com-
missioner of Banks denied approval of the proposal. In May of 1972, the Supreme
Judicial Court of Massachusetts overruled the Commissioner, holding that the Mas-
sachusetts banking statutes allow the savings banks to permit its depositors to make
withdrawals via NOWs, Consumers Savings Bank v. Commissioner of Banks,
supra. Subsequently, NOW accounts were introduced in savings banks in New
Hampshire as well as in Massachusetts, but had spread no farther than these two
states, due in part to certain exemptive language found in the regulations promul-
gated by the Federal Deposit Insurance Corporation.?

In August of 1973, Congress enacted legislation restricting the use of interest
bearing NOW accounts to the states of Massachusetts and New Hampshire. 12 U.S.
C.A. § 1832 provides as follows:

“(a) No depository institution shall allow the owner of a deposit or
account on which interest or dividends are paid to make withdrawals by
negotiable or transferable instruments for the purpose of making transfers
to third parties, except that such withdrawals may be made in the States
of Massachusetts and New Hampshire.

“(b) For purposes of this section, the term ‘depository institution’
means -

L I 4 *

*(6) any ... savings and loan association organized and operating
according to the laws of the State in which it is chartered or organized,
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No limitation was enacted on the issuance of NOWs drawn on interest free ac-
counts.’ .

The issue consequently posed is whether a State chartered savings and loan
association may issue NOWs on interest free accounts under the applicable pro-
visions of the New Jersey Savings and Loan Act of 1963, N.J.S.A. 17:12B-1
et seq.® It is initially clear that a savings and loan association has only such powers
and rights with respect to types of withdrawals as are granted to it by statute. Rod-
rock v. Materialman’'s Building & Loan, 126 N.J. Eq. 457 (Ch. 1939), reargument
den. 128 N.J. Eq. 72 (Ch. 1940). In this instance, the Act does not grant either ex-
press or implicit authority to a savings and loan association to issue NOWs,

N.J.S.A. 17:12B-133 does not appear to authorize interest {ree accounts, a
prerequisite for NOW accounts consistent with 12 U.S.C.A. § 1832. That section
provides, inter alia, that

“The board of an association may classify savings deposits and savings
accounts as to notice, amount and term, and may determine to pay differ-
ent rates of earnings with respect to savings deposits and savings accounts
in different classes. All accounts of the same type and class shall be paid

the same rate of earnings. Such earnings of dividends may be described
as interest.”’

A review of the legislative history of N.J.S.A. 17:12B-133 discloses that it was
not intended to permit interest free, demand accounts. This section originated in L.
1925, ¢. 65, sec. 67, which first established “reward profit plans,” under which ad-
ditional interest or reward was paid to regular depositors of building and loan asso-
ciations. The section was carried forward in the Revised Statutes, R.S. 17:12-16,
in 1937, the Savings and Loan Act of 1946 and the further revision now known as
Section 133 of the Savings and Loan Act (1963). The 1963 Act read that accounts
eligible for the reward profit “‘may be classified as to type and the reward profit may
be a different rates for different classes of accounts .. ..” L. 1963, ¢. 144, sec. 133.
The section was further revised by L. 1969, ¢. 28, sec. 3, but the intent remained the
same, i.e., to permit classification of accounts for purposes of promoting an effective
reward or bonus plan for conscientious savers, not to allow interest free demand
accounts.®

Likewise, N.J.S.A. 17:12B-130(a) cannot be deemed to authorize interest free
checking accounts. Said statute provides:

*“At least annually and after determination of the net income for the
accounting period and the establishment of reserves required or permitted
by this act, the board of such State association shall determine by resolu-
tion, the rate or rates of dividend, if any, which shall be declared for each
class of account. Such dividends shall be taken only from the net income or
from the undivided profits accounts . . . .”

The language of the above quoted section clearly relates the rate of dividend to the
availability of net income and reserves, implying that if there is sufficient net income
and reserve, there should be dividends paid on the account.
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In a recent analogous case, the New York Supreme Court, Appellate Division,
struck down regulations issued by the Superintendent of the Banks of the State of
New York permitting New York savings banks to offer NOW accounts. N.Y. State
Bankers Assn. et al v. Albright, 46 App. Div. 2d 269, 361 N.Y.S. 2d 949 (App. Div.
1974). The court, in striking down the regulations, engaged in an historical analysis
of the functional distinctions between commercial banks and savings institutions
and, after analyzing provisions of the New York State Banking Law allowing for
withdrawal without passbook, concluded that the Superintendent of Banks was with-
out statutory authority to promulgate regulations permitting NOW accounts. The
court concluded that such a fundamental change from the traditional functions of
savings banks should be brought about through legislation and not by administrative
fiat. The same conclusion is warranted with respect to the right of New Jersey savings
and loan associations to offer NOW accounts, since in New Jersey the power to
maintain accounts subject to withdrawal by check has traditionally been exercised
only by (commercial) banks and savings banks.

For the reasons expressed above, it is our opinion that State chartered savings
and loan associations do not have the authority under the Savings and Loan Act
of 1963 to offer NOW accounts.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

BY: MICHAEL E. GOLDMAN
Deputy Attorney General

1. Federal Savings and Loan Associations are prohibited from issuing NOWs. 12 U.S.C.A.
§ 1464(b)(1). :

2. 12C.F.R. §329.0et seq.

3. In response to this legislation, the three major federal banking regulatory agencies— Federal
Reserve Board, the Federal Deposit Insurance Corporation and the Federal Home Loan Bank
Board —have issued regulations dealing with NOW accounts. For an analysis of the current
status of NOW accounts under 12 U.S.C.A. § 1832 and pertinent regulations, see Kaplan,
Federal Legislative and Regulatory Treatment of NOW Accounts, 91 Banking Law Journal
439 (1974); Riordan, NOW Accounts: A Legal Analysis, 40 Legal Bulletin 1 (1974).

4. There were two bills introduced in the Legislature to expressly grant savings and loan as-
sociations the power to provide for accounts which would be subject to withdrawal by check,
draft or other negotiable order. A-2306 was defeated in committee on January 23, 1975. A-
2325 was defeated in the General Assembly and held over for future consideration on April 7,
1975 and again on May 5, 1975.

5. It has been stated that the right of savings banks to offer checking accounts is incident to the
power of savings banks to maintain classes of depositors and to regulate interest according
to class. Hudson Co. Nat’l Bank v. Provident Insi. for Savings, 80 N.J. Super. 339, 356 (Ch.
Div. 1963), aff’d 44 N.J. 282 (1965). However, the precedential value of the Hudson case is
questionable. The court in that case put primary reliance on the fact that savings banks had
been offering checking accounts to their depositors for at least 20 years before the enactment
of the Banking Act of 1948, N.J.S.A. 17:9A-1 et seq.. under which savings banks are organized,
and that said practice had been condoned by the Department of Banking and Insurance. The of-
fering of checking accounts was thus within the usual custom of savings banks and therefore
within the powers conferred by N.J.S.A. 17:9A-26(1). In the case of savings and loan associa-
tions, there has been no similar customary practice to offer checking to their customers.

6. The statement attached to the bill, which was enacted as the 1969 amendment, states in per-
tinent part as follows:
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*“This act. . .authorizes State chartered associations to classify their accounts as
to amount and term in the same manner authorized by federally chartered associa-

gonsc:)y the Housing Act of 1948 and the regulations of the Federal Home Loan Bank
oard.”

In view of the fact that Federal Savings and Loan Associations are prohibited from issuing
NOW accounts (12 U.S.C.A. § 1464(b) (1) ), this amendment can hardly be used to support the
contention that New Jersey associations can issue NOW accounts.

June 23, 1975
WILLIAM L. JOHNSTON
Acting Executive Director
New Jersey Housing Finance Agency
3535 Quakerbridge Road
Trenton, New Jersey

FORMAL OPINION NO. 14—1975

Dear Mr. Johnston:

You have asked for an opinion as to whether the New Jersey Housing Finance
Agency (hereinafter “HFA”) is empowered to finance housing projects which are
fully constructed and occupied in instances where no rehabilitation is contemplated.
You are hereby advised that the HFA does not have the statutory authority to pro-
vide financing, by mortgage loans or otherwise, to qualified sponsors of a fully con-
structed and occupied housing project. Such housing projects are solely eligible for
HFA financing for rehabilitation, where appropriate, within the meaning of the
act.

A reading of the statute in its entirely, including its history, demonstrates that
the Legislature did not intend to authorize the HF A to make mortgage loans or other
advances for fully constructed and completed housing projects; but rather to en-
courage through financial assistance the construction of new projects or the com-
pletion of projects in various stages of construction. The HF A was established by the
New Jersey Housing Finance Agency Law of 1967, Laws of 1967, c. 81., N.J.S.A.
55:14]-2 er seq. The introductory policy declaration to the Act notes that there
is a need in this State for the construction of new facilities and the rehabilitation of
existing housing at rentals available for families of moderate means; and that a pub-
lic agency has been created to accomplish the loregoing objectives through the use of
public financing, loans and other financial assistance. N.J.S.A. 55:14J-2.

After establishing the HFA to administer the Act, the Legislature, in defining
the scope of its responsibilities, used language clearly compatible with its declara-
tion to allow for the use of public financial assistance for new construction of mod-
erate income housing. The language of the Act clearly puts the emphasis on contem-
plated construction throughout the entire statutory framework. Housing projects
are defined in part by N.J.S.A. 55:14J-3(g) to mean: “‘any work or undertaking,
whether new construction or rehabilitation, which is designed for the primary pur-
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pose of providing decent, safe and sanitary dwelling units for families of moderate
income in need of housing. . ..” Pursuant to N.J.S.A. 55:14J-5(a) the HF A, in order
to encourage the construction of safe and adequate housing, is empowered to finance
by mortgage loans or otherwise, the construction of housing projects. No application
for a loan for the construction of a housing project shall be processed unless there is
a certified copy of a municipal resolution already filed with the Agency reciting that
there is a need for moderate income housing projects in the municipality. N.J.S.A.
55:14J-6(b). Furthermore, upon the consideration of any application for a loan,
the HFA shall first give priority to applications for loans for the construction of
housing projects which will be part of or constructed in connection with urban re-
newal projects. N.J.S.A. 55:14]-8.

Other sections of the Act give additional support to the desired legislative pur-
pose to authorize the financing of projects to be constructed with public assistance.
N.J.S.A. 55:14]-9(7) provides that no loan shall be executed unless a qualified
housing sponsor shall agree to certify the actual project cost upon completion of
project construction and to refund to the Agency the amount by which the proceeds
of the loan exceed the certified project cost. N.J.S.A. 55:14J-9(a)(9) makes it plain
that the Legislature wished to finance new construction or construction in progress
by virtue of its inclusion of a requirement for the payment of the prevailing wage to
the workmen employed in the construction. See also N.J.S.A. 55:14J-37. Clearly, the
tenor of the statutory language suggests the intercession of HF A financial assistance
to aid in the inception of or the on-going construction of housing projects.

Moreover, the available legislative history of the Act indicates that it was en-
acted to identify a need for the construction of moderate income housing and the use
of public financial resources to help alleviate a housing shortage. In the message
which accompanied the signing of Assembly Bill No. 770 into law, Governor Hughes
indicated a “‘need for a state program 1o encourage and support the construction. . .
of such housing. ..."” Various companion enactments during the middle and late
1960’s further demonstrate the commitment made by the Legislature to the construc-
tion of low and moderate income housing and the establishment of various agencies
at both State and local levels designed to aid in the alleviation of the need. See e.g.,
Department of Community Affairs Demonstration Grant Law, N.J.S.A. 52:27D-61
(Laws of 1967, c. 82); Senior Citizens Nonprofit Rental Housing Tax Law, N.J.S.A
55:141-2 (Laws of 1965, c. 92); Limited-Dividend Nonprofit Housing Corporations
or Associations Law, N.J.S.A. 55:16-2 (Laws of 1949, c. 184, as amended; Laws of
1967, c. 112). It is, therefore clear from the legislative history and companion enact-
ments, that the emphasis was exclusively designed to encourage the actual construc-
tion of new dwelling units or their rehabilitation and the use of public financing tech-
niques to meet those specific needs.*

An administrative agency has only such powers as are expressly or implicitly
delegated to it by statute. Burlington County Evergreen Park Mental Hospital v.
Cooper, 56 N.J. 579, 598 (1970). In the present situation the language of the Act
and its underlying policy do not provide either express or implicit authority for the
HFA to approve mortgage loans to sponsors of a fully constructed and occupied
housing project. There is no legislative purpose to sanction, in essence, the use of
the HFA as a low cost permanent mortgage lending or refinancing agency. A policy
decision of the significance should be expressed with unmistakable clarity by the
Legislature. Thus, pending any legislative expansion of the role of the HFA, there is
no justification for the agency to finance by mortgage loans or otherwise completely
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constructed projects or dwelling units other than for rehabilitation contemplated by
the Act.

A further question raised is whether the HFA may make its financial assistance
available for housing projects in various stages of construction which are short of
full completion.** Presumably, construction has been terminated as a result of ad-
verse economic factors in the construction industry, e.g. rising mortgage interest
rates and the general unavailability of conventional mortgage financing. Under these
circumstances, it may logically be concluded that such a mortgage loan is within
the purview of the Act if it will tend to facilitate the actual completion of eligibie
housing projects at various stages of construction; or where the project has not pro-
gressed to the point where it may be characterized as *‘completed” in both practical
and legal terms. Each application for that type of assistance must be evaluated by the
HFA on a case by case basis in order to determine within the scope of its discretion
whether the project is in a *‘partially completed” state and whether public financing
will provide the economic stimulus for actual completion of the construction.

For these reasons, you are advised that the HFA does not have the authority
under the *“New Jersey Housing Finance Agency Law of 1967 to finance by mort-
gage loans or other means housing projects which are fully constructed and occupied
unless such financial assistance is designed for rehabilitation of existing housing
facilities within the intendment of the Act. You are also advised that it is within the
permissible scope of the Agency's discretion to make mortgage loans or other finan-
cial assistance available for projects which are in various stages of construction if,
in the judgment of the Agency, the project falls short of “*completed” status and the
assistance will facilitate the ultimate completion of construction.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

* There can be doubt that at the time of the adoption of this Act, the Legislature was familiar
with the need for new construction to deal with “‘urban renewal, highway construction, and
other public work programs™ and desired to lend the HFA’s financial resources Lo encourage
construction to deal with those problems. N.J.S A, 55:14]-2,

** At its November, 1974 meeting HFA by resolution adopted a policy governing the per-
manent financing of projects funded for construction by conventional lenders. A number of
applications are pending from sponsors ol projects initiated without HFA financing and which
are at various stages of completion. These sponsors have indicated that permanent financing
is either unavailable or only available at rates so high that it would be necessary for them to
fix rents at levels which families of moderate income could not afford.
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June 25, 1975
EDWARD G. HOFGESANG, Acting Director :
Division of Budget and Accounting
Department of the Treasury
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 15—1975

Dear Acting Director Hofgesang:

Inquiries have been made concerning whether the Legislature may transfer sums
from the Motor Vehicle Liability Security Fund (“MVLSF") and the Unsatisfied
Claim and Judgment Fund (*UCJF") to the General State Fund by provisions to be
included in the general appropriations act for fiscal year 1975-76.* For the reasons
discussed below, it is concluded that such transfers may be effected by means of
substantive legislation directed to that purpose, but that the State Constitution ap-
pears to prohibit the use of an appropriations act to accomplish the transfers.

The MVLSF has been established by N.J.S.A. 39:6-29 er seq. to satisfy certain
statutory claims which arise upon the insolvency of insurers authorized to transact
the business of motor vehicle liability insurance on motor vehicles principally ga-
raged in New Jersey. The original fund was provided by an assessment against such
insurers for the privilege of issuing policies of motor vehicle liability insurance
(L. 1952, ¢. 175, § 4), and was maintained at a level of $6 million by additional an-
nual assessments by the Commissioner of Insurance, when required, against the
insurers (N.J.S.A. 39:6-95, 96). The Treasurer is the custodian of the fund which is
to be kept “separate and apart from any other fund and from all other state moneys.”
N.J.S.A.39:6-98.

The functions of the fund are eventually to be assumed by the New Jersey Prop-
erty-Liability Insurance Guaranty Association, established by L. 1974, c¢. 17, N.J.
S.A. 17:30A-1 er seq. That statute provides for such assumption when the Commis-
sioner of Insurance declares the existing balance in the MVLSF exhausted. N.J.S.A.
17:30A-2(b). On August 30, 1974, the Commissioner of Insurance determined that
MVLSF assets, while adequate to satisfy pending and anticipated claims arising
from previous insurer insolvencies, would not fully discharge the fund’s obligations
if it were required to respond to claims arising from the insolvency of the Gateway
Insurance Company. N.J.A.C. 11:1-5(b). This determination underlay the Commis-
sioner’s consequent declaration of exhaustion of the MVLSF. N.J.A.C. 11:1-5.1(c).
That declaration has had these consequences: first, Gateway motor vehicle liability
claims (as well as all future motor vehicle liability claims upon insurer insolvency)
have become chargeable to the Guaranty Association; and second, an amount, esti-
mated by the Joint Appropriations Committee to exceed $5,000,000, remains in the
MVLSF, but is no longer subject to claims of any kind. It is this sum which S-3175
proposes to transfer, virtually in its entirety, to the General State Fund.

The UCJF has been established under N.J.S.A. 39:6-61 e seq. to satisfy certain
statutory claims for loss or injury caused by financially irresponsible or unidenti-
fied owners or operators of motor vehicles. The UCJF is currently maintained (apart
from recoveries upon judgments against financially irresponsible defendants assigned
to it by claimants against the fund under N.J.S.A, 39:6-77) by assessments by the
Director of the Division of Motor Vehicles against insurers writing policies of liabili-
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ty insurance on motor vehicles principally garaged in New Jersey. N.J.S.A. 39:6-63.
The sums paid into the Fund are remitted to the Treasurer and held by him in trust
for the accomplishment of the purposes of the UCJF statute. N.J.S.A. 39:6-88.

The UCJF currently maintains a surplus, determined by the Joint Appropria-
tions Committee to exceed $3,300,000, over and above sums necessary to meet pend-
ing and anticipated claims in the next fiscal year. It is this sum which the committee
proposes to transfer to the General State Fund.

The purpose and intent of the proposed transfers is to remove the restrictions
imposed upon expenditure of the subject sums by the UCJF and MVLSF statutes
and to free those funds for use for general state purposes. The effect of that action
is to convert the existing MVLSF balance and the UCJF surplus into general reve-
nue, and also potentially to require assessment sometime in the future against in-
surers under the UCJF statute to restore the amount transferred from that fund,
when and if it is needed to discharge UCJF obligations. Moreover, it is not entirely
clear whether, under the Guaranty Association statute, that body has a claim upon
any MVLSF assets remaining after the Commissioner’s declaration of exhaustion.
N.J.S.A. 17:30A-2(b) quite clearly contemplates that the Guaranty Association
shall not succeed to MVLSF obligations until the MVLSF is in fact totally spent for
the satisfaction of claims, and the Guaranty Association has asserted a claim against
unexpended MVLSF balances. Legislative action transferring the funds would also
extinguish any such claim by the Guaranty Association.

The restrictions which attach to the expenditure of MVLSF and UCJF funds
(as well as any claim by the Guaranty Association) derive exclusively from the opera-
tive statutes. Since these provisions were enacted by the Legislature in the first place,
there is no reason to believe that they are not revocable by legislative action. Cf.
McCutcheon v. State Building Authority, 13 N.J. 46, 66 (1953).

The conversion of the sums so transferred, however, to general state revenue
would necessarily be contingent upon the State’s having the authority to utilize
assessments against insurers for purposes of general revenue. The assessments
against motor vehicle liability insurers, under both N.J.S.A. 39:6-63 and 39:6-95,
96, are calculated as a percentage of gross premiums, less certain deductions, re-
ceived on policies of liability insurance upon motor vehicles principally garaged
in this State. The gross premiums tax upon insurers for purposes of general revenue
is a familiar and longstanding element in the State’s revenue program (see N.J.S.A.
54:16-1 et seq., 54:16A-1 et seq., 54:17-4 et seq., 54:18A-1 et seq.). The gross pre-
miums tax has, moreover, consistently been sustained against constitutional chal-
lenge in the United States Supreme Court. State Bd. of Insurance v. Todd Shipyards
Corp., 370 U .S. 451 (1962); Prudential Ins. Co. of America v. Benjamin. 328 U.S.
408 (1946); Lincoln National Ins. Co. v. Read, 325 U.S. 673 (1945); Connecticut
General Life Ins. Co. v. Johnson, 303 U.S. 77 (1938).

It would therefore appear that the statutory impediments, deriving from
N.J.S.A. 39:6-6] er seq. and 39:6-92 et seq. and possibly from the Guaranty Associa-
tion statute, to expenditure of UCJF and MVLSF funds for general state purposes
may be rescinded validly by legislative action. However, the State constitutional
provisions concerning the form and content of legislation and of the general appro-
priations act in particular, suggest that such rescission may not be accomplished in
the manner proposed by S-3175.

Two constitutional restrictions are relevant to the question. The first is N.J.
Const., Art. 1V, Sec. 7, par. 4, which provides in pertinent part:
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“To avoid improper influences which may result from intermixing one
and the same act such things as have no proper relation to each other, every
law shall embrace but one object, and that shall be expressed in the title.”

The usual title of the general appropriations act (and of the as yet unenacted
appropriations bill, S-3175, for fiscal year 1975-76) has been:

*“An act making appropriations for the support of the state government
and the several pubtlic purposes for the fiscal year ending June 30, 19  and
regulating the disbursement thereof.”

The act is passed to apply the various sources of state revenue to the purposes
of government for which such sources may be utilized in accordance with the man-
date found in Article VIII, Sec. 2, par. 2 of the State Constitution:

“All monies for the support of the state government, and for all other
state purposes as far as can be ascertained or reasonably foreseen, shall
be provided for in one general appropriation law covering one and the same
fiscal year....”

An appropriation is not the creation of revenue, but rather the statutory authoriza-
tion to expend specified sums for specified purposes. See Brown v. Honiss, 74.N.J.L.
501, 521 (E. & A. 1906). The act thus constitutes and governs the state’s spending
program for the given fiscal year. By virtue of Article IV, Sec. 7, par. 4 of the State
Constitution, every portion of an act must have a substantive force which the courts
have variously expressed as “in furtherance of” its purpose or “‘germane” to that
purpose, or ‘‘necessary and appropriate’ to it, or *“reasonably connected” therewith.
See, e.g. General Public Loan Corp. v. Director, Div. of Taxation, 13 N.J. 393
(1953); Bucino v. Malone, 12 N.J. 330 (1953); Jersey City v. Martin, 126 N.J.L.
353 (E. & A. 1941); Public Service Electric Gas Co. v. Camden, 118 N J.L. 245
(Sup. Ct. 1937).

The transfer provisions in question appear to do something other than, and not
incidental to, the allocation of revenue or the regulation of the state’s spending pro-
gram. They actually create revenue, or more particularly, extend the permissible
objects of given restricted revenues and thereby have the effect of amending the
statutes that created those restrictions, as described above. This distinction between
the creation of a revenue source and the allocation to a revenue object would appear
crucial. There are no New Jersey cases directly in point, but decisions of other states
in interpreting provisions similar to V.J. Const., Art. IV, Sec. 7, par. 4 give guidance.
The South Carolina courts.have struck down or severely questioned revenue creating
provisions in appropriations laws. Colonia Life Ins. Co. v. South Carolina Tax
Comm., 233 S.C. 129, 103 S.E. 2d 908 (1958); Chesterfield City v. State Highway
Dept., 191 S.C. 19,3 S.E. 2d 686 (1939). More to the present point, the Missouri
Supreme Court has declared that an appropriations act could not repeal restrictions
upon the source from which salaries of certain state officers were to be paid. State v.
Smith, 335 Mo. 1069, 75 S.W. 2d 828 (1934),

' The amendatory effect of the proposed transfer provisions upon the MVLSF,
UCJF and Guaranty Association statutes raises constitutional questions under both

104

ATTORNEY GENERAL

Article IV, Sec. 7, par. 4 and also Article IV, Sec. 7, par. 5 which provides, in perti-
nent part:

“No law shall be revived or amended by reference to its title only, but

the act revived or the section or sections amended, shall be inserted at
length.”

 Under Article 1V, Sec. 7, par. 4, it would appear that the purpose of appropria-

tion legislation would not extend to the amendment of permanent law. Cf. Ruigers
College v. Morgan, 70 N.J.L. 460, 477 (Sup. Ct. 1904), aff"d 71 N.J.L. 663, 664
(E. & A. 1905).

Under Article IV, Sec. 7, par. 5, the issue is more precisely presented. That
section does not forbid an amendment, expressed or implied, of previous legislation,
provided the amendment is in itself complete and sufficient, with its purpose, mean-
ing and full scope apparent on its face. Kline v. N.J. Racing Comm., 38 N.J. 109
(1962); Evernham v. Hulit, 45 N.J.L. 53 (Sup. Ct. 1883); Baldwin Lumber-Junction
Millx:ng v. Moskowitz, 15 N.J. Misc. 438 (Hudson Cty. Cir. Ct. 1937). The transfer
provisions in question, however, are just that—naked transfers, notwithstanding
the provisions of certain other laws. They do not indicate that specific UCJF and
MVLSEF trust and dedication provisions are revoked as to the transferred funds,
that contingent obligations are created on the part of insurers, and that all possible
claims of the Guaranty Association against the unspent MVLSF balance are ex-
tinguished. It would therefore appear that the transfer provisions are not a self-
contained amendment.

For the reasons stated, it is concluded that transfers from the UCJF and the
MVLSF to the General State Fund may be accomplished by means of substantive
Fegislation specifically drafted for that purpose. However, the transfer provisions
included in S-3175 appear to violate constitutional proscriptions governing the form
and content of the general appropriations law, and it is our opinion that they ought
not to be included in the Appropriations Act for fiscal 1975-76.

Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

By: PETER D. PIZZUTO
Deputy Attorney General

* The following language has been included in the appropriations bill for fiscal 1975-76, S-
3175, at page 14:
“*Not withstanding any other provision of C. 39:6-61 el seq., the amount of $3,395,610
shall be transferred from the unrestricted reserve of the Unsatisfied Claim and Judg-
ment Fund 1o the General State Fund.

“Notwithstanding any other provision of C. 39:6-92 e7 seq. and P.L. 1974, c. 17, the
amount o_f $4.2 million shall be transferred from balances remaining in the Motor
Vehicle Liability Security Fund to the General State Fund.”
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July 30, 1975
HONORABLE DAVID J. BARDIN
Commissioner )
Department of Environmental Protection
Rm. 801 — Labor & [ndustry Bldg.
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPINION NO. 16—1975

Dear Commissioner Bardin: ) .

You have requested advice on certain questions arising out of the mapping and
rule making functions of the Department of Environmental Protection (hereinafter
“Department’’) under the Coastal Wetlands Act. N.J.S.A. 13:9A-1, ef seq. In par-
ticular, you have asked whether wetlands maps promulgated by the Department
pursuant to the Act are considered part of the regulatory wetlands orders, and th;re-
fore whether a hearing as prescribed in N.J.S.A. 13:9A-3 must be held every time
a wetlands map is amended to either include or to exclude areas. For the reasons
which follow, you are hereby advised that wetlands maps are not part of a welland;
order, but that a hearing should nevertheless be held whenever a wetlands map is
amended to add a new area that is owned by someone who was not given the notice
prescribed by the Act prior to the adoption of the wetlands order for.Lhat location.
Conversely, there is no need to hold a hearing when a wetlands map is amended to
delete an area. )

The mapping and regulatory rule making functions of the Department pursuant
to the Coastal Wetlands Act are distinct yet related activities. The wc.tlands maps
are developed by the Department pursuvant to N.J.S.A. 13:9A-1(b) which provides
that:

“The Commissioner of Environmental Protection shall, within 2 years
of the effective date of this act, make an inventory and maps of all tidal
wetlands within the State. The boundaries of such wetlands shall gcnerallly
define the areas that are at or below high water and shall be shown on suit-
able maps, which may be reproductions or aerial photographs. Each such
map shall be filed in the office of the county recording officer of the county
or counties in which the wetlands indicated thereon are located. Each wel-
land map shall bear a certificate of the commissioner to the effect that it
is made and filed pursuant to this act. To be entitled to filing no wetiands
map need meet the requirements of R.S. 47:1-6."

This office has been informed by the Bureau of Marine Lands Management, Division
of Marine Services, that all of the aerial photography from which the actual maps
were made was completed within the two year period referred to in the above quoted
statute, and furthermore, that the resulting wetlands maps were filed with each coun-
ty recording officer prior to the promulgation of the wetlands order for such county.

Distinguished from the mapping process, the regulatory rule making process
regarding coastal wetlands was only recently completed. That process, knqwn.as the
promulgation of wetlands orders, is provided for in N.J.S.A. 13:9A-2, which in per-
tinent part states:
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“The Commissioner may from time to time, for the purpose of promot-
ing the public safety, health and welfare, and protecting public and private
property, wildlife and marine fisheries, adopt, amend, modify or repeal
orders regulating, restricting or prohibiting dredging, filling, removing
or otherwise altering, or polluting, coastal wetlands.”

N.J.S.A. 13:9A-3 specifies the procedure that must be followed in adopting a wet-
lands order. That statute in part provides:

“The Commissioner shall, before adopting, amending, modifying or
repealing any such order, hold a public hearing thereon in the county in
which the coastal wetlands to be affected are located, giving notice thereof
to each owner having a recorded interest in such wetlands by mail at least
21 days prior thereto addressed to his address as shown in the municipal
tax office records and by publication thereof at least twice in cach of the
3 weeks next preceding the date of such hearing in a newspaper of general
circulation in the municipality or municipalities in which such coastal wet-
lands are located.”

This office has also been advised by the Bureau of Marine Lands Management that
as of February 21, 1975, identical wetlands orders have been promulgated for all
eleven counties containing coastal wetlands, following a hearing in each county.

The above cited statutory scheme and implementation of same by the Depart-
ment demonstrate that the mapping and regulatory functions regarding wetlands
are distinct yet related. It is apparent from a reading of N.J.S.A. 13:9A-1 through
3 that the mapping of wetlands is a separate process from the regulation of wetlands
through the process of promulgating wetlands orders. However, the maps have little
real impact until a wetlands order regulating the use of the wetlands indicated on the
maps is adopted.

Since the mapping and wetlands order process are separate, and since the only
reference to a hearing in the Act is in connection with the adoption of a wetlands
order, see N.J.S.A. 13:9A-3, it follows that there is no statutory requirement for a
hearing in order to add or delete an area from a wetlands map.* However, the notice
provisions of N.J.S.A. 13:9A-3 are very specific and strict in connection with the
adoption of a wetlands order. As quoted above, that statute requires, among other
things, individual written notice by mail to each owner having a recorded interest
in the wetlands affected by the proposed order. In the face of such scruputous con-
cern by the Legislature for the right of wetlands owners 10 notice of their opportunity
to object to the contents of a wetlands order at a public hearing in the county to be
affected, it must be concluded that absent such notice a wetlands owner is not bound
by the terms of an order. Cf., Hepner v. Township Committee of Lawrence Twp.,
115 N.J. Super. 155, 161-62 (App. Div. 1971). .

This conclusion is reinforced by the fact that N.J.S.A. 13:9A-3, in addition
to requiring notice of the proposed wetlands order for each owner of a recorded
interest in such wetlands, also requires both individual written notice of the adoption
of the order to such owners as well as the recordation of a copy of the order and plan
of the lands affected as a judgment against each parcel of wetlands.** Moreover,
N.J.S.A. 13:9A-6, which provides for a procedure whereby a wetlands order may be
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challenged, is only triggered by the above described individual notice of the adop-
tion of an order. o )

Because the consequence of lack of the prescribed statutory notice is the in-
applicability of a wetlands order vis-a-vis a wetlands owner without notice of a wet-
lands order, it follows that whenever a wetlands map is amended to include a new
area, the order is not effective against the owners of the additional wetlands since,
it can be assumed, they would never have received the prescribed notice. Thus, a
hearing after proper notice, see N.J.S.A. 13:9A-3, should be accorded to anyone with
a recorded interest in any area of wetlands that is added to a wetlands map, if that
person was not given the notice prescribed by the Act prior to the adoption of Phe
wetlands order for that location, and conversely, since the requirement for a hearing
springs from the need to follow the legislative notice mandate in order to bind wel-
lands owners by a wetlands order and not from the mapping process itself, there is
no need to hold a hearing when a wetlands map is amended to delete an area. Of
course, the Department is free to devise an expeditious hearing procedure to deal
with map amendment problems, such as by inviting written comments from affec.ted
fand owners in lieu of a personal appearance at the hearing and by only scheduling
an actual hearing upon the request of a'landowner. ***

Very truly-yours,
WILLIAM F. HYLAND
Attorney General

By: JOHN M. VAN DALEN
Deputy Attorney General

* This conclusion is reinforced by an analysis of the legislative history behind the Act, inas-
much as an earlier wetlands bill, A-768 (1969), specifically required a public hearing prior to
designating any property as wetlands. The clear absence of such a requirement in the Act as
passed evidences a legislative intent not to require a hearing in connection with the mapping
process.

** It is assumed that if a wetlands owner were not given notice of the proposed adoption of an
order that he also would not have received notice that the order 'had peen adopted and that
the order would not have been filed with the force of a judgment against his parcel of land.

*** The Department is already contemplating a second round of hearings in all cour.nies ex-
cept Cumberland because of the existence of a new series of wetlands maps encompassing very
small parcels of wetlands that were not part of the original set of maps {or most counties. This
round of hearings can be utilized for the additional purpose of covering in unnoticed owners of
any parcels of wetlands that the Department has added or would like to add by amendment to
its original maps. :
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August 5, 1975

HONORABLE RICHARD F. SCHAUB
Commissioner of Banking

36 West State Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 17—1975

Dear Commissioner Schaub:

You have inquired as to the legality of a commercial bank chartered under
Pennsylvania law making loans to New Jersey residents secured by second mortgages
on New Jersey residential property. More specifically, you have inquired whether a
commercial bank chartered under the laws of the Commonwealth of Pennsylvania
would be subject to the provisions of the Secondary Mortgage Loan Act, N.J.S A,
17:11A-34 et seq. You have informed us that such a bank has been making loans 10
New Jersey residents upon the security of second mortgages on the borrower's New
Jersey residence. Those loans were finalized at the Pennsylvania offices of the bank,
with the documentation evidencing such loans executed and delivered by the bor-
rowers 1o the bank in Pennsylvania. The terms of the loans comply in all respects
with applicable federal and Pennsylvania banking laws.

The Secondary Mortgage Loan Act does not apply to the transactions des-
cribed supra. N.J.S.A. 17:11A-61 provides as follows:

“Nothing in this act shall be construed as expanding or restricting the
powers otherwise conferred by law upon financial institutions, such as State
and National banks, State and Federal savings and loan associations, sav-
ings banks and insurance companies, to engage in the secondary mortgage
business as defined in Section 3 [N.J.S.A. 17:1 1A-36), and no such finan-
cial institution, in exercising any power otherwise so conferred upon it,
shall be subject to any provision of this act.”

The language of this exemption is quite broad, and on its face, would apply to com-
merical banks chartered in sister states. moreover, a review of the legislative history
of the Secondary Mortgage Loan Act (1970) and its predecessor, the Secondary
Mortgage Loan Act (1965), indicates clearly that the legislation was aimed primarily
at foreign loan companines, not foreign banks, savings banks or savings and loan
associations. Oxford Consumer Disc. Co. of No. Phila. v. Stefanelli, 102 N.J. Super
549 (App. Div. 1968), 104 N.J. Super. 512 (App. Div. 1969), mod. 55 N.J. 489
(1970}, appeal dism. 400 U.S. 808, 91 S. Ct. 45,27 L. Ed. 2d 38 (1970), order amend-
ed on other grounds 400 U.S. 923,91 S. C1. 183, 27 L. Ed. 2d 182 (1970).

It is also important to determine whether, in light of all activities surrounding
the mortgage loan, a foreign banking institution is engaged in the prohibited trans-
action of business in this State in contravention of the Banking Act of 1948, N.J.S.A.
17:9A-316 et seq. Such impermissible transaction of business by a foreign bank may
be illustrated by solicitation, advertisement or the use of brokers in New Jersey or
other activities in this jurisdiction leading to the consummation of the secondary
mortgage loan. However, in those cases where al) of the activities surrounding the

109



Formar Opinion

loan occur exclusively in the foreign jurisdiction, there would appear to be no legal
impediment to a foreign bank making loans to New Jersey residents on the security
of residential property located in this State. In fact, a foreign bank may enforce a
note in this State which was taken in connection with a loan and may also enforce or
otherwise dispose of its interest in the New Jersey property which was taken as secu-
rity for said loan. N.J.S.A. 17:9A-331(3) and (4) provide in pertinent part:

“Nothing in this article shall prohibit a foreign bank from . . .

““(3) enforcing in this State obligations heretofore or hereafter ac-
quired by it in the transaction of business outside of this State, . . .;

‘“(4) acquiring, holding, leasing, mortgaging, contracting with respect
to, or otherwise protecting or conveying property in this State heretofore or
hereafter ... mortgaged . . . to it as security for, or in whole or part satisfac-
tion of a loan or loans made by it or obligations acquired by it in the trans-
action of business outside of this State. . . .”

However, a foreign bank is not authorized to charge interest at the rates provided in
N.J.S.A. 17:11A-44 inasmuch as it is not a secondary loan licensee.

For these reasons, a foreign commercial bank may maké secondary mortgage
loans to New Jersey residents consistent with the Secondary Mortgage Loan Act of
1970 and the Banking Act of 1948, where there is no transaction of business in whole
or in part by such banking institution in the State of New Jersey within the meaning
of the Act. :

Very truly yours,

WILLIAM F. HYLAND
Attorney General of New Jersey

By: MICHAEL D. GOLDMAN
Deputy Attorney General

July 16, 1975
HONORABLE RALPH A. DUNGAN
Chancellor of Higher Education
Department of Higher Education
225 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. [8—1975

Dear Chancellor Dungan:

You have asked for an opinion on several questions dealing with the reduction
of the number of faculty at the state colleges as a result of the present state fiscal
crisis. Specifically, you have inquired as to whether tenured faculty may be separated
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from employment by a state college because of financial exigencies, whether a reduc-
tion in tenured faculty must be made on the basis of seniority or whether other fac-
tors such as rank, degrees earned, or performance may be used as additional or alter-
native criteria. You have also asked for our opinion as to the nature of the preferen-
tial reemployment rights of faculty separated from a state college due to financial
considerations.

Non-tenured faculty are employed pursuant to one-year contracts. The contract
between the Council of New Jersey State College Locals, NJSFT-AFT, AFL-CIO
and the State provides that “Appointments and reappointments of employees are
subject to the availability of funds and proper recording”. Article XIII A. Therefore,
non-tenured teachers who have received a reappointment for the forthcoming aca-
demic year may be released because of a reduction in the College budget necessitat-
ing a reduction of staff.

In regard to the rights of tenured faculty, N.J.S.A. 18A:60-3 states in pertinent
part:

“Nothing (in the tenure laws] shall be held to limit the right of the ...
board of trustees of a college ... 1o reduce the numbers of professors,
associate professors, assistant professors, instructors, supervisors, regis-
trars, teachers, or other persons employed in a teaching capacity in any
such institution or institutions when the reduction is due to a natural dimi-
nution of the number of students or pupils in the institution or institutions.

» .

This statute further provides that when faculty are released by reason of such reduc-
tion, the faculty having the least number of years of service to their credit shall be
released in preference to those having longer terms of service. Faculty released be-
cause of reduction in the number of students shall be placed on a preferred eligible
list in order of the years of service for reemployment and shall be reemployed when-
ever a vacancy occurs for which they are qualified.

The tenure laws are silent on the matter of reduction of staff for financial rea-
sons. N.J.S.A. 18A:60-3 refers only to reductions as a result of the natural diminu-
tion of students. However, in Nichols v. Board of Education, Jersey City, 9 N.J. 241
(1952), the court considered an education statute which also had only “natural dimi-
nution”” as grounds for reducing the number of teachers; yet the court still recognized
reductions based on economy as an inherent power of educational authorities. In
Seidel v. Board of Education of Ventnor City, 110 N.J.L. 31 (Sup. Ct. 1933), the
court acknowledged a right of economic reduction even when there was no statute
whatsoever. While the Legislature intended the tenure laws to provide job security
for teachers after a certain period of satisfactory service, it did not intend to favor
private interest as against the public interest. Clearly, when economic pressures at a
public institution of higher education are serious enough to warrant the reduction of
the work force, the job security of individual persons must yield 1o the public interest.
See also Levitt v. Board of Trustees of Nebraska State Colleges, 376 F. Supp. 945
(D. Neb. 1974); Johnson v. Board of Regents of the University of Wisconsin, 377 F.
Supp. 227 (W.D. Wis. 1974) aff'd 5 F. 2d 975 (1975). Therefore you are advised
that tenured faculty may be separated from employment because of financial exigen-
cies.*

N.J.S.A. 18A:60-3 provides that seniority shall be the basis for the determina-
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tion of the order of reduction of staff due to a natural diminution of the number of
students in an educational institution. Although this statute does not expressly refer
to reductions for other reasons, it may be reasonably inferred that the Legislature has
directed this basis as well in situations where a reduction in staff is mandated by
financial exigencies.

Accordingly, in instances where tenured faculty are separated from their em-
ployment due to reasons of economy, those persons with the least number of years of
service to their credit shall be separated in preference to those having longer terms of
service. Length of service is the only legislatively prescribed criterion for release,
where the choice for separation is among tenured faculty. Other criteria, such as aca-
demic rank, degrees earned and actual performance may not be used to determine the
order of separation except insofar as these criteria reflect on the qualifications of a
faculty member to fill the remaining positions. You are, therefore, advised that in
instances where tenured faculty are to be separated because of economic considera-
tions, the order of separation shall be by years of service. However, the release of
nontenured faculty may be based on such other considerations in the discretion of the
~ employing authority.

The preference for the senior tenured employee is not absolute; it will only ex-
tend to positions for which he is qualified. In Weider v. Board of Education of Bor-
ough of High Bridge, 112 N.J.L. 289 (Sup. Ct. 1934), the position of physical train-
ing instructor was eliminated. There remained a position combining physical train-
ing and teaching. The court found that the physical training instructor was not quali-
fied to discharge the additional teaching duties and therefore had no preferential
status as to this position. However, in Seidel, supra, where an individual was quali-
fied for general teaching duties but had been assigned to a special class which was
merged with others, she retained her preferential status to the general teaching posi-
tions, Since jobs still existed for which plaintiff was qualified, she was held entitled
to such positions as against a more junior individual occupying the position. It is
also clear from the foregoing authority that all nontenured teachers need not be
released before any tenured teachers are released. For example, if it was determined
that there be a reduction in the number of French professors, the nontenured French
professors must be released first, followed by the least senior tenured professors. A
tenured French professor may be released even though a nontenured German profes-
sor remains on the staff. However, if the tenured French professor is also qualified
to teach German, he has preference over the nontenured German professor. In every
instance, the determination of faculty members’ qualifications to fill an existing posi-
tion is within the sound discretion of the college.

Another significant issue is whether the reemployent preference of separated
tenured faculty set forth in N.J.S.A. 18A:60-3 applies only to the college at which
the individual is tenured or whether such preference extends to the entire state system

of higher education. The prior tenure law, N.J.S.A. 18A:60-1, states in pertinent
part:

“The services of all [teachers] employed in any state college or in any

county college shall be under tenure . . .

a. after the expiration of a period of employment of three consecutive
calendar years in any such institution or institutions; or

b. after employment for three consecutive academic years together with
employment at the beginning of the next succeeding academic year in
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any such institution or institutions; or

c. after employment in any such institution or institutions, within a peri-
od of any four consecutive academic years, for the equivalent of more
than three academic years.” (Emphasis added.)

Although one may be granted tenure under this statutory language by serving
his or her probationary period in one or more institutions in the higher educational
system, the status of tenure is applicable only in the educational institution where the
faculty member is employed at the time of its acquisition. The enactment of the
“State and County College Tenure Act”, N.J.S.A. 18A:60-6 et seq., has added fur-
ther clarification to this interpretation of the tenure laws. N.J.S.A. 18A:60-8 pro-
vides that “faculty members shall be under tenure . . . after employment in such col-
lege or by such board of trustees” for a specified period of time. There can be no
doubt of the legislative purpose to grant the status of tenure solely in the employing
institution at the termination of probationary period. Accordingly, it follows that
the reemployment preference provided by law for tenured faculty is confined to the
specific college or educational institution where the status of tenure has been attained
rather than to the entire statewide system of higher education.

To construe the tenure laws to authorize tenure and reemployment preference
on a system-wide basis would be contrary to the express legislative purpose to grant
the State and County colleges independence and autonomy in the governance of
those institutions. State and County colleges are distinctive and independent of each
other. N.J.S.A. 18A:64-1 et seq.;, N.J.S.A. 18A:64A-] et seq. Furthermore, the
individual State colleges are distinctive and independent of each other as are the
County colleges. N.J.S.A. 18A:64-1; 18A:64-2; I8A:64-6; 18A:64A-1; 18A:64A-8;
I8A:64A-11; 18A:64A-12. Among the specific powers delegated to the individual
colleges is the authority to appoint members of the teaching staffs and fix their terms
of employment. N.J.S.A. 18A:64-6(h); 18A:64A-6(g). If teachers were given tenure
and concommittant reemployment preference rights on a system-wide basis, circum-
stances might and probably will arise where a State or County college would be re-
quired to accept teachers as members of its staff without having any opportunity to
review them and assess their capability for serving at the college. (For instance, a
tenured teacher released from Glassboro State College whose field of expertise is
biology could demand employment at Montclair State College or even Morris
County College when a vacancy in the biology department at those institutions
appeared.) The legislative purpose to invest each college with independence and
autonomy in employment practices would be thwarted by such an interpretation.
Statutes should not be construed to reach unreasonable, anomalous or absurd re-
sults. Giordano v. City Commission of the City of Newark, 2 N.J. 585 (1949). Ac-
cordingly, you are advised that the reemployment preference for released faculty set
forth in N.J.S.A. 18A:60-3 applies only to the college where the individual was em-
ployed at the time tenure was attained.

For all of these reasons, it is our opinion that:

(1) N.J.S.A. 18A:60-3 permits reduction of tenured faculty for financial

exigencies.

(2) When reductions are made in the tenured staff, the order of separation
must be governed by length of service unless a senior faculty member is
unqualified for the existing positions.

(3) Tenure is achieved by a teacher only at the institution where he is em-
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ployed at the time tenure is vested under the law and, accordingly, pref-
erential status as to reemployment resides only in that institution and
not the entire system of higher education.
Very truly yours,
WILLIAM F. HYLAND
Attorney General

By: SHERRIE L. GIBBLE
Deputy Attorney General

August 14, 1975
LEWIS B. KADEN
Counsel to the Governor
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 191975

Dear Mr. Kaden:

You have requested my formal opinion as to whether the New Jersey public
schools are required by law to remain open for a specific number of days each year.
It is my opinion, for the following reasons, that the public schools in this State are
mandated by law to remain open for instruction for a period of not less than 180
days in the school year. This will now formalize advice to the same effect given by
me on an informal basis on several prior occasions.

N.J.S.A. 18A:36-1 provides that the school year for all public schools shall be-
gin on July 1 and end on June 30. Each local board of education must determine
annually the dates between which its schools shall be open *‘in accordance with law.”
N.J.S.A. 18A:36-2. The school laws do not directly specify the number of days dur-
ing which local boards must keep their schools open. However, N.J.S.A. 18A:58-16

and 31 provide that no apportionment of current expense or school building aid

respectively *“. .. shall be paid to any district which has not provided public school
facilities for at least 180 days during the preceding school year ..." although the
Commissioner may waive this penalty for good cause. This legislative prerequisite
to the receipt of state aid has its historical origins in Chapter 1, § 37 of the Laws of
1903 (Second Special Session), which precluded apportionment of state aid *“. . . to
any district which shall not have maintained a public school for at Jeast nine months
during the preceding school year .. .". It is apparent that the Legislature’s intent in
enacting these provisions was in effect to compel districts to keep their schools open
for instruction at least 180 days each school year.

This long standing legislative qualification on the entitlement to state school aid
has been incorporated as a general requirement by the Department of Education in
its regulations and administrative determinations. The requirement that schools
remain open for 180 days has been made explicit by regulation for secondary schools.
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N.J.A.C. 6:27-1.13. In a number of decisions, the Commissioner of Education has
specifically set forth this requirement as one applicable to all schools in all districts.
See, e.g., Somma et al. v. Board of Education of Long Branch, 1974 S.L.D. 276,
decided March 13, 1974; Goldman et al. v. Bergenfield Board of Education, 1973
S.L.D. 441, aff'd State Board of Education, February 6, 1974 aff’d Docket No. A-
1679-73, Appellate Division of the Superior Court, November 22, 1974; Moldovan
el al. v. Hamilton Board of Education, 1971 S.L.D. 246. Furthermore, the absence

- of any legislative modification of this requirement indicates implicit acquiescence by

the Legislature in the administrative directives ol the commissioner on this aspect of
the conduct of the public schools.

For these reasons, you are hereby advised that in setting its annual calendar a
local board of education shall as a matter of law provide its facilities for not less than
180 days in any school year.

Very truly yours,

WILLIAM F. HYLAND
Atiorney General

August 26, 1975
HONORABLE J. EDWARD CRABIEL
Secretary of State
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 20—1975

Dear Secretary Crabiel:

You have asked whether the requirements for voter reregistration set forth in
N.J.S.A. 19:31-13 are applicable to registrants changing marital status but not
changing their names, and whether women are compelled to reregister under the
surname of a new spouse after marriage. For the reasons herein discussed, you are
advised that a change of marital status does not necessitate reregistration unless such
change also results in a change of name. You are further advised that the marriage
of a woman voter registrant does not in itself change the registrant’s name within the
meaning of N.J.S.A. 19:31-13 if she continues to use her maiden name rather than
assuming her husband’s surname as her own.

In pertinent part, N.J.S.A. 19:31-13 reads:

““Whenever the registrant after his or her original registration shafl
change his or her name due to marriage, divorce, or by judgment of court,
the registrant shall be required to reregister and the commissioner upon
receipt of information or notice of such change, shall transfer the perma-
nent registration forms of such persons to the inactive file, subject to the
provisions of this section.”” (emphasis added).
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The statutory language directs only that if the registrant **. . . shall change his or her
name . . .” reregistration must be accomplished. It does not compel a registrant who
changes marital status but not name to comply, nor does it compel change of name
itself. A registrant who divorces but does not change name is neither compelled to
reregister or change name. Similarly, a women registrant who marries is neither
compelled to reregister or change name under the provisions of N.J.S.A. 19:31-13
unless some other statutory or common law authority compels such a name change.

A review of the election law of this State reveals no such authority. N.J.S.A.
19:31-3 and 19:31-6.4 require only that prospective registrants give their full names,
but there is no further qualification that married women give the surnames of their
husbands. Any suggestion that the name the Legislature intended a married woman
to enter was one using her husband’s surname would appear rebutted by the relative-
ly recent amendment to N.J.S.A. 19:31-3, enacted as L. 1972, c. 82, § 1, which
deleted the requirement that the designation “Miss™ or “Mrs.” prefix the names of
women registrants. Whatever contribution identification of the marital status of
women registrants may have made towards efficient administration of electorate
rolls was evidently not of sufficient value to merit retention.

Nor does there appear to be any other legal compulsion on a woman to assume
her husband’s surname upon marriage. In a recent decision concerning the effect of
marriage on the use of a woman's surname, In re Application of Lawrence, 133
N.J. Super. 408 (App. Div. 1975), the Appellate Division reversed the trial court’s
refusal to grant an application of a married woman for a change of name from her
married to her maiden name. The court upheld a married woman's right to resume
her maiden name notwithstanding that upon marriage she had assumed her hus-
band’s surname. The court also held that a woman is ‘“‘not compelled by law to as-
sume her husband’s surname as her legal name.” This finding reinforced the existing
common law rule in this jurisdiction that an emancipated person is free to adopt any
name as his or her legal surname as long as such name is adopted without fraudulent
or criminal purpose and is not obscene or otherwise offensive. In re Application of
Lawrence, supra, at 411-412, and cases cited therein. There does not appear to be any
legislative indication in N.J.S.A. 19:31-13 of & purpose to modify this longstanding
common law rule or to mandate reregistration and the use of a husband’s surname
for purposes of voting. Only in the circumstance where a woman uses her husband’s
surname for other purposes is there an obligation t6 use the husband’s surname for
voting pursuant to N.J.S.A. 19:31-13.

For these reasons, it is concluded that the requirements for voter reregistration
set forth in N.J.S.A. 19:31-13 are not applicable to registrants who change their
marital status but retain their maiden names. You are further advised that the mar-
riage of a woman voter registrant does not in itself compel the change of a registrant’s
maiden or pre-marriage name to that of her husband within the meeting of our
election laws,

Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

By: GREGORY E. NAGY
Deputy Attorney General
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August 27, 1975
MS. KITTY C. O'NEIL, Acting Director
Division on Women
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 21 - 1975

Dear Ms. O’Neil:

You have asked. for an opinion as to whether it is permissible for the Division on
Women to actively promote or advocate an affirmative vote on a public referendum
to add an Equal Rights Amendment to our State Constitution and to lend its re-
sources 1o a private organization in support of this effort. You are hereby advised
that the Division on Women has the authority and responsibility to commit its re-
sources in furtherance of a strictly informational function. However, the authority
to inform must not be conducted in a manner to urge or advocate an affirmative vote.

In order to allow the voters to intelligently consider the merits of a public ques-
tion, they must have access 10 all of government’s information bearing on the issue.
The means by which this information can be made available to the public was the
subject of a comprehensive opinion in Citizens to Protect Public Funds v. Board of
Education, et al., 13 N.J. 172 (1953). Justice (now Mr. Justice) Brennan established
the controlling rule in this jurisdiction as follows:

“The need for full disclosure of all relevant facts is obvious...but the
defendant board was not content simply to present the facts. The exhorta-
tion ‘“VOTE YES’ is repeated on three pages, and the dire consequences of
failure so to do are over-dramatized on the page reproduced above. In that
manner the board made use of public funds to advocate one side only of the
controversial question without affording the dissenters the opportunity by
means of that financed medium to present their side, and thus imperiled the
propriety of the entire expenditure. The public funds entrusted to the board
belong equally to the proponents and opponents of the proposition, and the
use of the funds to finance not the presentation of facts merely but also
arguements to persuade the voters that only one side has merit, gives the
dissenters just cause for complaint. The expenditure is then not within the
implied power and is not lawful in the absence of express authority from the
Legislature.

x % X

“We do not mean that the public body formulating the program is
otherwise restrained from advocating and espousing its adoption by the
voters. Indeed, as in the instant case, when the program represents the
body’s judgment of what is required in the effective discharge of its respon-
sibility, it is not only the right but perhaps the duty of the body to endeavar
to secure the assent of the voters thereto. The question we are considering
is simply the extent to and manner in which the funds may with justice to
the rights of dissenters be expended for espousal of the voters’ approval of
the body’s judgment. Even this the body may do within fair limits. The rea-
sonable expense, for example, of the conduct of a public forum at which all

117



FormaL OrinioN

may appear and freely express their views pro and con would not be im-
proper. The same may be said of reasonable expenses incurred for radio or
television broadcasts taking the form of debates between proponents of the
differing sides of the proposition. It is the expenditure of public funds in
support of one side only in a manner which gives the dissenters no oppor-
tunity to present their side which is outside the pale.” Citizens 10 Protect
Public Funds v. Board of Education, et al., supra, at 180, 181, 182.

Thus, it is clear that the use of the resources of the Division on Women or the use of
the Division’s resources by a private group to sponsor the passage of a public refer-
endum would be without any legal justification.

The Act creating the Division on Women directs that the Division promote and
expand the rights and opportunites for the women of the State of New Jersey. N.J.S.
A. 52:27D-43.13c. The enabling legislation, however, does not specifically authorize
the Division to actively sponsor the passage of a public referendum contrary to the
general rule established in Citizens to Protect Public Funds, supra.

For these reasons, it is our opinion that the Division on Women may not expend
state funds or permit state facilities to be used to promote or advocate an affirmative
vote on a public referendum. The resources of this agency may, however, be used to
disseminate information which will enable the public to make an informed choice on
this issue at the polls.

Very truly yours,

ROBERT J. DEL TUFO
Acting Attorney General

August 1, 1975
HONORABLE J. EDWARD CRABIEL
Secretary of State
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 22 —1975

Dear Secretary Crabiel:

You have asked us to advise you whether the State would be acting in keeping
with the provisions of N.J. Const. (1947), Art. IX, par. 3, if the proposed Equal
Rights Amendment to the State Constitution is published three months prior to the
next general election in newspapers given widespread circulation in counties which
do not have their own newspapers will publish again prior to August 4, 1975. You
inform us that there are three counties in the State in which the county newspaper
publishes on a weekly basis and will not be published again until subsequent to Au-
gust 4, 1975, the date by which amendments must be published pursuant to the above
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provision of the State Constitution. You are advised that the State would be in sub-

. stantial compliance with this provision of the Constitution if on or before August
4, 1975 it publishes the proposed amendment in newspapers having a wide circulation

in all counties and if it also publishes the proposed amendment in every county news-
paper as long as publication is as soon as practicable after August 4, 1975.

The provision of the State Constitution involved here is as follows:

“The Legislature shall cause the proposed amendment or amendments
to be published at least once in one or more newspapers of each county,
if any be published therein, not less than three months prior to submission
to the people.” N.J. Const., Art. 1X, par. 3.

This provision was added to the Constitution in 1844 and there is no recorded
discussion of the purpose or meaning of this clause in the proceedings of that conven-
tion. There is very little case law in New Jersey discussing the publication of official
advertisements in newspapers. There is, however, one case which deals with an anal-
ogous issue and which is helpful to the resolution of the question you have posed. In
Travis v. Borough of Highlands, 136 N.J.L. 199 (Sup. Ct1. 1947), the court held that
there was substantial compliance with a statutory requirement for official advertising
of a proposed municipal contract when timely publication was made in a daily paper
published in a different municipality but circulated in the advertising municipality
and when publication was also made in the weekly publication of the municipality’s
newspaper in the first issue practicable after the statutory limit had expired. In that
case, the publication should have been made in the municipal newspaper by March 18
and was not included in the municipal publication until March 20, which according to
the court “was the weekly publication date for the week of March 17....” 136 N.J.L.
at 201.

The obvious intent of N.J. Const. (1947). Art. IX, par. 3, is to disseminate in-
formation regarding a proposed constitutional amendment to members of the public.
See Hunterdon County Democrat, Inc. v. Recorder Publishing Company of Ber-
nardsville, 117 N.J. Super. 552 (Ch. Div. 1971). It would, therefore, be in accor-
dance with the constitutional purpose if the State were to make every effort to ad-
vertise the proposed amendment in newspapers having wide circulation in the three
counties you have mentioned on or before August 4, 1975, in addition to the publi-
cation in county newspapers in other counties where there is no problem posed by the
weekly publication date. In order to insure the widest possible dessemination of in-
formation pertaining to the proposed amendment even in the three counties, it would
be advisable to publish the advertisements in the weekly newspapers there for the
week of August 4, 1975 or as soon thereafter asit may be done.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

BY: RICHARD M. CONLEY
Deputy Attorney General
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September 8, 1975
ALAN SAGNER, Commissioner
Dept. of Transportation
1035 Parkway Avenue
Trenton, New Jersey

FORMAL OPINION NO. 231975

Dear Commissioner Sagner:

You have asked whether the State of New: Jersey through its Department of
Transportation may accept loans from the Federal Government pursuant to Scc}ion
3 of the Urban Mass Transportation Act of 1964 (49 U.S.C. § 1602) and Sections
211 and 403 of the Regional Rail Reorganization Act of 1973 (45 U.S.C. §§ 721 and
763). We understand that the federal loans would be made to the Commuter Operat-
ing Agency, established by N.J.S.A. 27:1A-15 1o 26, for purposes generally a}xtho-
rized by the Agency’s enabling legislation. The issue raised is whether the receipt of
such federal loans would be violative of the Debt Limitation Clause of the State Con-
stitution. NV.J. Const. (1947), Art. VIIIL, § 11, par. 3. It is our conclusion that the
receipt of such loans from the Federal Government by the Department of Transpor-
tation would be consistent with this provision of our State Constitution.

The Debt Limitation Clause of our Constitution provides as follows:

“The Legislature shall not, in any manner, create in any fiscal year a
debt or debts, liability or liabilities of the State, which together with any
previous debts or liabilities shall exceed at any time one per centum of the
total amount appropriated by the general appropriation law for that fiscal
year, unless the same shall be authorized by a law for some single object or
work distinctly specified therein. Regardless of any limitation relating to
taxation in this Constitution, such law shall provide the ways and means,
exclusive of Joans, to pay the interest of such debt or liability as it falls due,
and also 1o pay and discharge the principal thereof within thirty-five years
from the time it is contracted; and the law shall not be repealed until such
debt or liability and the interest thereon are fully paid and discharged. No
such law shall take effect until it shall have been submitted to the people
at a general election and approved by a majority of the legally qualified
voters of the State voting thereon. All money to be raised by the authority
of such law shall be applied only to the specific object stated therein, and to
the payment of the debt thereby created. This paragraph shall not be con-
strued 10 refer to any money that has been or may be deposited with this
State by the government of the United States. Nor shall anything in this
paragraph contained apply to the creation of any debts or liabilities for pur-
poses of war, to repel invasion, or to suppress insurrection or to meet an
emergency caused by diaster or act 6f God.” (Emphasis added.)

The sentence emphasized in the quotation is dispositive of your request. This
sentence, in substantially the same form as it appears above, was added as an amend-
ment to the Debt Limitation Clause under consideration by the New Jersey State
Constitutional Convention of 1844. The only language which has survived to indicate
the context in which the amendment was offered appears in a report of the Conven-
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tion, having resolved itself into the committee of the whole, when the committee con-
sidered the content of the debt limitation proviston to be included in that constitution.
The language in the report is simply as follows:

“After much debate Mr. Willis offered an amendment that the sec-
tion should not apply to any monies that are or may be deposited with this
State by the General Government—agreed to.” Proceedings of the New
Jersey State Constitutional Convention of 1844 (1942) at 310,

The Convention itself later adopted the amendment made by the committee of the
whole, but also without any reported discussion of the amendment. /d. at 522.

The history of the inclusion of the sentence excepting federal funds from the
constitutional debt limitation provision is significant. While there does not appear to
be any written history of this sentence, the reasons for its inclusion may be reason-
ably inferred from certain facts. As early as 1816, the Secretary of the Treasury of
the United States indicated that the Federal Government would have an available
surplus of revenues over all expenditures. In 1827, the first proposition to distribute
the surplus was made in Congress by Mr. Dickerson of New Jersey. He stated that
his principal object was to provide the States with money for educational and internal
improvements. This suggestion was not adopted and the federal surplus continued to
increase. There was considerable discussion at the federal level as to the constitution-
ality of Congress appropriating this surplus for internal improvements, such as roads
and canals, and, in his message to Congress in 1829, President Andrew Jackson sug-
gested the surplus be distributed among the States to enable them to make such
internal improvements without the assistance of Congress. Ultimately, Congress
enacted a statute to distribute the surplus among the states; however, during its pen-
dency in the Senate, the measure was changed from a distribution to a deposit of
monies with the states and the credit of the states was to be pledged to the return of
the money. Act of June 23, 1836, Twenty-Fourth Congress, Session |, Chapter {15,
§§ 13 and 14. The federal statute made the distribution to any state contingent on the
state authorizing by law its competent authorities to receive the monies on the terms
specified in the federal legislation. On November 4, 1836, the State of New Jersey
enacted “‘an act to authorize the reception of the surplus revenue of the United
States”, which specifically referred to the federal statute and authorized appropriate
state officials to receive the federal deposit from the general government and to give
certificates of deposit to the Secretary of the Treasury of the United States in the
amount of the federal deposit. Act of November 4, 1836, Sixty-First General Assem-
bly, First Sitting, p. 10. New Jersey was to receive $1,019,560.81 pursuant to the fed-
eral legislation, although the United States Government distributed only three out of
the four installments specified in the federal act. No state paid back any of these
monies to the Federal Government. See generally, John Jay Knox, United States
Notes (1884) at 167-92.

Since the proposed State debt limitation provision of the Constitution of 1844
prohibited the Legisiature from creating, with certain exceptions, any debt which
singly or in the aggregate with any previous debts would exceed $100,000, it is readily
apparent that the participants in the 1844 Constitutional Convention would have
wanted to exclude from this amount the relatively recent deposit of over three quar-
ters of a million dollars by the Federal Government in the State Treasury. However,
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the sentence incorporated into the constitution referred not only to monies already
deposited but also to monies which “may be’” deposited with the State in the future.
The specific original language of this sentence of the Debt Limitation Clause in the
1844 Constitution is as follows:

“This section shall not be construed to refer to any money that has been -
or may be, deposited with this state by the government of the United
States.”” N.J. Const. (1844), Art. IV, § VI, par. 4 (Emphasis added).

It was clear on January 1, 1839 that the fourth and final instaliment of the pay-
ment to the State pursuant to the Act of June 23, 1836 would never be made. Knox,
supra, at 187-89. It seems reasonable to conclude, therefore, that the participants in
the 1844 constitutional convention, five years after it was clear that no more pay-
ments under the 1836 Act would be made, included the exception of federal funds
from the Debt Limitation Clause to provide the exception not only for the funds,
distributed pursuant to the 1836 Act but also for any federal funds distributed to the
states pursuant, at the very least, to analogous legislation.

There was no discussion of this sentence of the Debt Limitation Clause in the
proceedings of the Constitutional Convention of 1947 nor has there been any con-
struction of the same in any court opinion. The only reference to this constitutional
language is found in Formal Opinion 1961 —No. 21 of the Attorney General. In that
opinion the Attorney General ruled, in part, that the sentence excepting federal
funds from the constitutional debt limitation provision did not apply to a situation
in which the entire cost of acquisition by a lease-purchase agreement of office space
for the Division of Employment Security in the Department of Labor and Industry
would be defrayed by grants from the Federal Government. The reasoning of the
Attorney General was that the procedure for the payment of amounts due to a third
party under the lease-purchase agreement would be the same as for any payment of
funds from the State Treasury pursuant to an appropriation by the Legislature, so
that, apparently, the Federal funds would not be distinguishable from State funds in
terms of the applicability of the constitutional Debt Limitation Clause. It is signifi-
cant that in the situation discussed in Formal Opinion 1961 —No. 21, the role of the
Federal Government was to grant funds to the State for the use of the State in con-
nection with an agreement with a third party.

The Urban Mass Transportation Act of 1964 and the Regional Rail Reorgani-
zation Act of 1973 seem to be in many ways modern equivalents of the federal sur-
plus distribution act of 1836. All of these statutes make federal funds available to the
State, as loans to be repaid by the State, for the general purpose of internal improve-
ments, specifically roads, canals and railways. This legislation is different from that
discussed in Formal Opinion of the Attorney General 1961 —No. 21 in that the
monies made available in the present legislation would be loans and not grants and
would not be treated the same as the general funds of the State. It is clear that all
such funds would continue to be an obligation of the State to the Federal Govern-
ment until repaid, and the basic agreement is thus between the two governments
rather than between the State and a third party.

You are therefore advised that loans of federal funds to the State Department of
Transportation under the terms of the Urban Mass Transportation Act of 1964 (49
U.S.C. § 1602) and Sections 211 and 403 of the Regional Rail Reorganization Act of

1973 (45 U.S.C. §§ 721 and 763) would be exempt from the Debt Limitation Clause
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of the State Constitution. N.J. Const. (1947), Art. VIIIL, § 11, par. 3.
Very truly yours,

WILLIAM F. HYLAND
Attorney General

BY: RICHARD M. CONLEY
“Deputy Attorney General

September 17, 1975
HONORABLE RICHARD C. LEONE
State Treasurer
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 241975

Dear Treasurer Leone:

You have asked for an opinion on questions dealing with the discretion of the
Director of the Division of Building and Construction (Director) to reject the lowest
bidder on a public construction project solely on the basis that the bidder employs
nonunion affiliated labor, and to award the contract to the next lowest bidder who
employs only union affiliated labor.

In order to determine the correctness of this form of administrative decision
making, it is necessary to consider the controlling legislative standard which bears on
the discretion of a contracting officer in his award of a contract for the construction
or repair of State public buildings. The relevant statutory provision in this instance
is N.J.S.A. 52:32-2 which provides as follows:

““When the entire cost of the erection, construction, alteration or re-
pair by the State of any public buildings in this State will exceed $2,000,00,
the person preparing the plans and specifications for such work shall pre-
pare separate plans and specifications for the plumbing and gas fitting and
all work kindred thereto, the steam and hot water heating and ventilating
apparatus, steam power plants and all work kindred thereto, and electrical
work, structural steel and ornamental iron work, and all other work and
materials required for the completion of the project.

“The board, body or person authorized by law to award contracts for
such work shall advertise for, in the manner provided by law, and receive
(a) separate bids for each of said branches of the work and (b) bids for all
the work and materials required to complete the project to be included in
a single over-all contract, in which case there shall be set forth in the bid

_the name or names of all subcontractors to whom the bidder will subcon-
tract for the furnishing of any of the work and materials specified in (a)
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above, each of which subcontractors shall be qualified in accordance with
chapter 35 of Title 52 of the Revised Statutes.

“If the sum total of the amounts bid by the lowest responsible bidder
for each such branch is less than the amount bid by the lowest responsible
bidder for all of the work and materials, the board, body or person autho-
rized to award contracts for such work shall award separate contracts for
each of such branches to the lowest responsible bidder therefor, but if the
sum total of the amount bid by the lowest responsible bidder for each such
branch is not less than the amount bid by the lowest responsible bidder for
all the work and materials, the board, body or person authorized to award
the contract shall award a single overall contract to the lowest responsible
bidder for all of such work and materials.”

It is apparent that whether an award is made in a single overall contract or in separ-
ate contracts for each branch of work on a construction project, the statutory criteria
mandate in unequivocal terms an award to the “lowest responsible bidder.”

This statutory directive appears to be determinative of the resolution of the
issue. Wherever the Legislature has chosen to mandate competitive bidding for state
contracts, it has either authorized an award to the “lowest responsible bidder,”
N.J.S.A. 52:32-2; N.J.S.A. 24:7-30, or, in the alternative, has vested in the govern-
ment contracting officer the significantly broader discretion to accept the bid of *‘that
responsible bidder whose bid, conforming to the invitation for bids, will be most ad-
vantageous to the state, price and other factors considered.” N.J.S.A. 52:34-12. Trap
Rock Industries, Inc. v. Kohl, 59 N.J. 471, 479 (1971); Commercial Cleaning Corp.
v. Sullivan, 47 N.J. 539, 548 (1966). In the case of public construction contracts, the
legislative standard imposed upon the Director by N.J.S.A. 52:32-2 is set forth in
more restrictive terms and the wide latitude granted to the State Treasurer and the
Director of the Division of Purchase and Property by N.J.S.A. 52:34-12 in their
award of state contracts would not be applicable.* The government contracting offi-
cer in this situation does not enjoy the same freedom of action to evaluate “that
responsible bidder whose bid, ...will be most advantageous to the state, price and
other factors considered.” Nor may he reject a bid solely on the basis that it may
be in his judgment in the public interest to do so. His discretion is exclusively circum-
scribed by an award to the “lowest responsible bidder.”” Commercial Cleaning Corp.,
supra, at 549.

The phrase “lowest responsible bidder” has acquired a meaning by judicial con-
_ struction over the years. It is settled that, by virtue of such statutory language, the
lowest bidder acquires a status which may not be rejected in the absence of *“‘facts
which would justify a belief on the part of fair minded and reasonable men that he
was so lacking in experience, financial ability, machinery, employees and necessary
facilities as to be unable to perfom the contract.”” Commercial Cleaning Corp.,
supra, at 547; Sellitto v. Cedar Grove Township, 132 N.J.L. 29, 32, 33 (S. Ct. 1944);
Paterson Contracting Co. v. Hackensack, 99 N.J.L. 260, 263 (E. & A. 1923). Cf.
Trap Rock Industries, supra. These criteria, including moral integrity and responsi-
bility, have been established as the exclusive standards under which the judgment of
a government contracting officer should be exercised. There is no express or implicit
legislative authorization to allow for the consideration of ““labor unrest” in the evalu-
ation of the capacity of a bidder to satisfactorily perform the services required by
government specifications.
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Although there does not appear to be any specific judicial consideration of this
issue in New Jersey, the decision of the Supreme Court of Ohio in State ex rel. Unit-
ed District Heating, Inc. v. Office Building Commission, 181 N.E. 129 (1932), is
analogous. In that case, the court was squarely confronted with the issue of whether
a public construction contract may be permissibly denied to the lowest bidder solely
on the ground of his failure to employ union labor. The court held that the state’s
refusal to award the contract to the lowest bidder was an arbitrary abuse of its dis-
cretion. The court also directed its attention to the likelihood of labor unrest and the
delays in the construction of the project and commented as follows:

“The claim is made that costly delays and added expenses may occur
because of possible trouble if this contract be not awarded to the bidder
employing union labor. This claim assumes that a great state cannot con-
trol its laws requiring public bidding; cannot protect its citizens from un-
constitutional discrimination. If such discrimination be permitied, all the
laws controlling public bidding and requiring awards to be made 1o the low-
est bidder have no potency. The state would be helpless.”

This conclusion is all the more compelling in an instance where the exertion of labor
influence in the form of disruptive labor activities may constitute unlawful unfair
labor practices specifically enjoinable under section 8 of the National Labor Rela-
tions Act, 29 U.S.C. § 158.**

In Keyes Elec. Service v. Freeholders of Cumberland County, 15 N.J. Super.
178 (Law Div. 1951), a New Jersey court held that the rejection of a/l bids and the
issuancé of an amended specification to the effect that there be no dissension between
trades and all labor shall conform to local labor union practices was found neither an
arbitrary nor capricious act on the part of the Freeholders. However, the court was
careful to point out that the amended specification did not exclude the lowest bidder
from becoming the lowest responsible bidder in his submission of bids to the second
advertisement. More significantly, the court recognized that had the plaintiff been
the lowest bidder on the second advertisement of proposals for bids and had been
refused the award of a contract, his claim for redress would have been granted.

It is clear, therefore, that there is no legal justification under the standard estab-
lished by the Legislature in N.J.S.A. 52:32-2 for the Director of Building and Con-
struction to reject the bid of the lowest responsible bidder solely on the basis that his
employment practices do not include the hiring of union labor and to award the con-
tract to the next lowest bidder who hires only union affiliated labor.

Very truly yours,
WILLIAM F. HYLAND
Attorney General

BY THEODORE A. WINARD
Assistant Attorney General

* It must be emphasized that N.J.S.A. 52:32-2 is designed to deal with the award of contracts
for the construction or repair of public buildings. It would not apply by its terms to contracts
awarded by the Director of the Division of Building and Construction for other purposes which,
by virtue of N.J.S.A. 52:18A-153, would be governed by the broader standard set forth in N.J.
S.A. 52:34-12,
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** A similar situation was found to exist in Davenport v. Walker, 68 N.Y.S. 161 (App. Div.
1901), where a board refused to award a contract to the lowest bidder because of his failure to
agree to employ union employees. The New York court concluded that a threat of unlawful
labor activity could not be a legitimate criterion to refuse to let any public work to those con-
tractors who would not accede to employ union labor.

September 22, 1975
JOANNEE. FINLEY, M.D., M.P.H.,Commissioner
Department of Health
Health and Agriculture Building
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPINION NO. 251975

Dear Dr. Finley:

The Department of Health has asked for an opinion as to whether it has the le-
gitimate authority to conduct unannounced inspections of private, licensed nursing
homes under the provisions of the Health Care Facilities Planning Act. For the fol-
lowing reasons, you are advised that the Department of Health is fully empowered
to conduct unannounced periodic, annual, follow-up or other forms of inspections in
furtherance of its regulatory jurisdiction over private nursing homes and other health
care facilities.

A “‘private nursing home” is defined to mean “any institution, whether operated
for profit or not, which is not maintained, supervised or controlled by an agency of
the government of the State or of any county or municipality, and which maintains
and operates facilities for the diagnosis, treatment or care of 2 or more non-related
individuals, who are patients as defined herein.” N.J.S.A. 30:11-8. A “patient” is de-
fined as “a person who is suffering from mental illness, mental deficiency, mental
retardation, an acute or chronic illness or injury, or who is crippled, convalescent on
a continuing basis, or who is in need of obstetrical or other medical or nursing care.”
Id. The Health Care Facilities Planning Act (N.J.S.A. 26:2H-1 et seq.) also includes
nursing homes within the definition of a “health care facility”, and the same is de-
fined in administrative regulations of the Department of Health as an “institution
which is primarily engaged in providing inpatients...nursing care and related services
for convalescent and aged patients, [and/or] rehabilitation of injuried, disabled or
sick persons.” N.J.A.C. 8:32-3.3.

The State’s regulation of private nursing homes had traditionally been vested in
the Department of Institutions and Agencies pursuant to N.J.S.A. 30:11-1 e seq. To
enable it to carry out its responsibility, the Department was expressly empowered to
“make or cause to be made such inspections of the premises of the licensee from time
to time as it may deem necessary to be assured that the licensee is at all times com-
plying with the provisions of this chapter, with the rules and regulations promulgated
hereunder and with the minimum standards of nursing and hospital care established
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by virtue of the authority of this chapter.” N.J.S.A’ 30:11-3.1.

The Health Care Facilities Planning Act transferred this regulatory authority
to the Department of Health in 1971, N.J.S.A. 26:2H-19, and the power to conduct
inspections was supplemented to specifically empower the Commissioner of Health
““to inquire into health care services and the operation of health care facilities and to
conduct periodic inspections.” N.J.S.A. 26:2H-5(a). This explicit legislative directive
to conduct periodic inspections is further complemented by federal regulations which
mandate an annual *“‘compliance” inspection of facilities participating in Medicare
and Medicaid programs. 20 C.F.R. § 405.1106 (1974) (Medicare); 45 C.F.R. §250.23
(3) (iii) (1974) (Medicaid). It may also be assumed that the Legislature intended to
authorize the Department of Health to conduct reinspections or follow-up inspec-
tions of facilities found to be in violation of the Act, since it provides for penalties to
be assessed for failure to rectify unsafe conditions or commence repairs within seven
days of receiving notice of such violation. N.J.S.A. 26:2H-14.

For these reasons, it is clear that the Department is fully empowered to conduct
unannounced annual, “‘periodic”, follow-up and other forms of inspections as it shall
deem necessary to assure compliance by private nursing homes and other health care
facilities with the provisions of the Act and the rules and regulations of the Depart-
ment of Health.

WILLIAM F. HYLAND
Attorney General

BY: THOMAS M. CURRY
Deputy Attorney General

October 1, 1975
ALAN SAGNER, Commissioner
Department of Transportation
1035 Parkway Avenue
Trenton, New Jersey 08625

FORMAL OPINION NO. 26 —1975

Dear Commissioner Sagner:

The Department of Transportation has asked for an opinion as to whether the
supervisory and regulatory authority of the Commissioner of the Department of
Transportation over County Aid Programs, pursuant to chapters 13 and 14 of Title
27, may be limited to expenditures incurred by counties for labor and equipment on
State aid projects, or whether it is required that all expenditures on State aid projects
by the respective counties for the construction and reconstruction of county roads be
subject to the standards and specifications established by the Department with re-

_spect to the design of construction, and the quality of materials, etc., used in such

projects. Your concern is directed at those situations where a construction project is
contemplated and where labor, equipment and administrative expenditures are in-
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curred in the performance of that project with a view of there not being any State
supervision over materials and construction. For the following reasons, you are
advised that all expenditures made pursuant to a County Aid Program on any con-
struction project which requires materials are subject to approval by the Commis-
sioner of Transportation,

N.J.S.A. 27:13-1 provides that State aid to counties shall conform with stan-
dards prescribed by the Department. It provides:

“No funds shall be expended for state aid to counties or municipalities
unless the roads constructed therewith conform to standards prescribed by
the department and the county or municipality shall have entered into an
agreement with the department that the road will be kept in repair by patrol
or such other method as shall be adopted by the commissioner.”

Moreover, it is required that the counties prepare their annual work programs in such
a way that they will be developed ‘“‘in cooperation and coordination with the State
highway system and with each other.” N.J.S.A. 27:13-3. This provision vests in the
Commissioner the right to reject a county annual work program. Additionally, those
provisions of chapter 13 which deal with the reconstruction of roads damaged by con-
struction equipment require the submission of plans and specifications to the Com-
missioner for approval N.J.S.A. 27:13-12, require that such work by a county or
municipality shall be done under the supervision and control of the Commissioner,
and require that no funds will be disbursed without his approval. .

The provisions of chapter 14 of Title 27 provide solely **for the construction, re-
construction, maintenance and repair of county roads and bridges.” N.J.S.A. 27:
14-1. The county is required to submit all plans, cross-sections, and specifications of
the work to be performed to the Commissioner for his approval. The Commissioner’s
responsibilities are then stated in N.J.S.A. 27:14-3. He is to approve or reject “*plans,
cross-sections and specifications” and is to be satisfied as to the “advisability” of the
proposed improvement. Similar approval is needed for all bridge and culvert work
accomplished under this chapter. N.J.S.A. 27:14-6. It should be noted that even after
the award of such a contract by a county the Commissioner has the right to reject
the contract if he deems such rejection to be in the best interest of the county.
N.J.S.A. 27:14-3. The State Highway Engineer has the further responsibility of certi-
fying that work performed under the subject contracts is in *‘strict conformity with
the contracts, plans and specifications.” N.J.S.A. 27:14-15. Thus, the Commissioner
maintains an ongoing interest in all work under this chapter. There is clearly no in-
tent to establish a grant-in-aid type program over which the State, through the Com-
missioner, has no control.

The regulations which apply to the County Aid Program further emphasize the
interest of the State in insuring the overall quality of the product. N.J.A.C. 16:15-2.1.
provides for the county to submit to the Commissioner ““detailed plans and specifica-
tions prepared by a professional engineer registered in the State of New Jersey.”
Particularly, note should be taken of the requirement in this section for ‘“‘detailed
construction inspections.” N.J.A.C. 16:15-2.2 then provides that improvement pro-
jects should “conform to the current New Jersey Department of Transportation
Standard Specifications for Road and Bridges™ and to the American Association of
State Highway Officials’ design criteria. This latter provision has additional re-
quirements for projected 20-year traffic increases as well as material requirements.
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In summary, it is clear that the underlying legislative purpose for the expendi-
ture of State aid monies under both chapters 13 and 14 of the County Aid Program
is premised on full compliance with the Department of Transportation’s specifica-
tions as to materials and the design of construction used in such projects. The legisla-
tive language clearly contemplates comprehensive supervision and control by the De-
partment of Transportation of projects performed pursuant to the statutory provi-

“sions. For these reasons, it is clear that no State aid funds shall be expended for

labor, administrative or other purposes on county highway projects which require
construction and materials, unless the design of construction and quality of mater-
ials strictly conform to State standards and specifications approved by the Depart-
ment of Transportation.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

BY: MICHAEL J. FICHERA, JR.
Deputy Attorney General

September 12, 1975
ANN KLEIN, Commissioner
Department of Institutions and Agencies
State Office Building
Trenton, New Jersey

FORMAL OPINION NO. 27— 1975

Dear Commissioner Klein:

The Division of Correction and Parole has inquired whether a correction officer
who has been convicted of a crime under N.J.S.A. 2A:151-5 may legally carry a fire-
arm when required to do so by his superior officer in the performance of his duties.
It has been indicated that in certain instances the carrying of a firearm by a correc-
tion officer may be part of assigned job responsibilites. This circumstance is most
prevalent for correction officers assigned to the towers at the State Prison and offi-
cers who accompany inmates to various court proceedings throughout the State.

[n order to place the issue in the proper perspective, a discussion of the pertinent
statutes bearing on the right of certain convicted felons to carry a firearm is neces-
sary. N.J.S.A. 2A:151-8 provides that any person having been convicted of a crime
enumerated in N.J.S.A. 2A:151-5 when armed with or having in his possession a fire-
arm shall be guilty of a misdemeanor. The crimes for which conviction precludes the
use or possession of a firearm include assault, robbery, larceny, burglary or breaking
and entering whether or not armed with or having possession of a firearm.

N.J.S.A. 2A:151-43(h) excepts from the criminal proscription of carrying a con-
cealed weapon under N.J.S.A. 2A:151-41 “any person or jail warden or their deputies,
or any guard or keeper of any penal institution in this State, while engaged in the
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actual performance of the duties of their positions and when so required by their
superior officers to carry firearms.” This section also exempts many other classes
of persons under specified circumstances from the criminal penalties for carrying
a concealed weapon, e.g., members of the armed forces of the United States or of the
National Guard when on duty; any duly authorized military organization or any
member thereof when going to or from a meeting of the organization; members of
government civilian rifle clubs, etc. It would be unreasonable to assume a legislative
purpose to exempt these large classes of persons from the criminal prohibition on
carrying a concealed weapon and at the same time subject convicted felons to crim-
inal penalties on carrying a firearm under N.J.S.A. 2A:151-8 under the same set of
sircumstances. Statutes should be read in a harmonious fashion to avoid unreason-
able, incongruent or inconsistent results. Clifton v. Passaic City. Bd. of Taxation,
28 N.J. 411, 421 (1958); Marranca v. Harbo, 41 N.J. 569, 574 (1964). It may, there-
fore be reasonably concluded to have been the implicit and probable legislative inten-
tion to exempt the class enumerated in section 43 not only from the prohibition on
carrying a concealed weapon, but also from the ban on the carrying of a weapon by a
convicted ex-offender under the identical circumstances. There consequently would
not, in our opinion, be any statutory impediment to convicted ex-offenders carrying
a firearm as correction officers “while engaged in the actual performance of the
duties of their positions, and when so required, by their superior officers.”

This conclusion is further reinforced by the recently enacted amendments to
the Civil Service law set forth in Laws of 1974, c. 160. The Legislature has recog-
nized that occupations in government account for a growing proportion of employ-
ment and that the provisions of Civil Service law unduly restrict the ability of rehabil-
itated convicted offenders to secure work in the public service. The legislation was
framed to remove impediments solely based on a man’s previous criminal record, un-
less such prior criminal activity relates directly to the nature of the job being sought.*
You are, therefore, advised for this additional reason that the conviction of a crime
under N.J.S.A. 2A:151-5 should not operate as an absolute bar to the carrying of a
firearm by a correction officer where it is concluded by the Division of Correction
and Parole that such a prior criminal record would not relate adversely to the per-
formance of assigned job responsibilities.

It should be stressed, however, that the statutory authorization which excepts
a correction officer from the criminal penalites associated with carrying a concealed
weapon is strictly confined to those instances where a correction officer is engaged in
the *‘actual performance of his duties.” This would include, but not be limited to,
patrolling the towers at the State Prison and escorting prisoners to and from court
appearances. This shall not include activities during off duty hours or any other
circumstances outside of the normal or commonly understood and assigned job re-
sponsibilities of a State correction officer. :

Very truly yours,
WILLIAM F. HYLAND
Attorney General

BY THEODORE A. WINARD
Assistant Attorney General

* Section’5 of the Act repeals N.J.S.A. 11:23-2(d) which heretofore empowered the Chief
Examiner to refuse to certify an eligible who had been guilty of a crime. Section 3 of the act
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states that a prior criminal record shall not be a basis for the refusal to make an appointraent
to the classified service unless the criminal record includes a conviction for a crime that relates
adversely to the employment sought. Section 3 of the Act further provides:

*In determining that a conviction for a crime relates adversely to the employ-
ment sought, the appointing officer shall explain in writing how the following factors,
or any other factors, relate to the employment sought:

. The nature and duties of the position for which the person is applying;

. Nature and seriousness of the crime;

. Circumstances under which the crime occurred,

. Date of the crime;

. Age of the person when the crime was committed;

Whether the crime was an isolated or repeated incident;

. Social conditions which may have contributed to the crime;

Any evidence of rehabilitation, including good conduct in prison or in the commun-
ity, counseling or psychiatric treatment received, acquisition of additional academic
vocational schooling, successful participation in correctional work-release programs,
or the recommendations of persons who have or had had the applicant under their
supervision.”

o o P

oo o Q.

July 12, 1976
ANN KLEIN, Commissioner
Department of Institutions and Agencies
135 West Hanover Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 27-1975—-SUPPLEMENT

Dear Commissioner Klein:

In Formal Opinion No. 271975 issued on September 12, 1975 we responded
10 your inquiry as to whether there was any legal impediment under State law to a
rehabilitated ex-offender carrying a firearm as a correction officer. Tt was our conclu-
sion that under the pertinent provisions of State law, a rehabilitated ex-offender
could carry a firearm as a correction officer while engaged in the actval performance
of the duties of his position and when so required by his superior ofﬁ.cer.. In your
inquiry, we were not asked about the implications of federal law on this issue and,
accordingly, did not express any opinion with respect thereto. However, there has
been a subsequent inquiry made whether, apart from State law, the Omnibus Crime
Control and Safe Streets Act of (968 has any effect on the right of an ex-offender to
carry a firearm.

That Act, enacted as Public Laws 90-351, 82 Stat. 236, is a comprehensive law
enacted by Congress dealing with problems of criminal behavior and the criminal
justice system. Title 4 of the Act, 18 U.S.C.A. § 921 e seq.. is a regulatory scheme
designed to restrict the importation, manufacture and transportation of firearms in
commerce to persons Congress believed to be unqualified to possess such weapons
and whose carrying of firearms would present a danger to the public. In addition,
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Congress also dealt with firearms control in Title 7 of the Act. That Title, 18 App.
U.S.C.A,, § 1201 er seq., proscribes the receipt, possession or transportation of fire-
arms by those who have been convicted of a felony in any state or political subdivi-
sion thereof. A felony is defined to mean “‘any offense punishable by imprisonment
for a term exceeding one year but does not include any offense (other than one involv-
inga firearm or explosive) classified as a misdemeanor under the laws of a state and
punishable by a term of imprisonment of two years or less,” 18 App. U.S.C.A. §
1202(c)(%). A person receives a firearm within the meaning of the Act if he takes a
weapon into his possession and control and that weapon has been deemed to have
prevnousl_y traveled in or affected “interstate commerce.”

~ Section 1203(1) of Title 7 of the Act specifically excepts from its provisions “any
prisoner who by reason of duties connected with law enforcement has expressly been
cptrusted with a firearm by competent authority of the prison.” We have been ad-
vised byl the United States Department of Justice that this exception applies solely to
current inmates and cannot be extended to include the ex-offender who no longer is
serving time in a penal institution.

) Thus, the only recourse for a rehabilitated ex-offender in order to maintain his
right to carry a firearm, even during the course of his official law enforcement re-
sponsibilities, is application for relief from disability under 18 U.S.C. § 925 (c) or
18 App. U.S..C.A. § 1203(2). Section 925(c) permits a person previously convicted of
a felony not involving the use of a firearm to apply to the Secretary of the Treasury
for an exemption from the Act. Those persons convicted of a felony involving the use
of a ﬁrearrp may secure relief only under section 1203(2) of the Act by securing a
gubernatorial pardon which expressly authorizes him to receive, possess or transport
a firearm in commerce.

The Department of Institutions and Agencies should, therefore, take appropriate
steps to have qualified ex-offenders in its employment who intend to carry a firearm
during the course of their official responsibilities to first secure a waiver pursuant to
the provisions of section 925(c) of the Act.

Very truly yours,
WILLIAM F. HYLAND
Atrtorney General

By: THEODORE A. WINARD
Assistant Attorney General
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October 15, 1975
VERNON N. POTTER, Director
Division on Civil Rights
1100 Raymond Boulevard
Newark, New Jersey 07102

FORMAL OPINION NO. 28 —1975

Dear Director Potter:

You have asked whether the Division on Civil Rights has jurisdiction over
allegations of unlawful discrimination in public school curricula. This inquiry was
generated by a series of complaints filed with the Division against various local
school districts charging that they discriminatorily assigned students, on the basis of
sex, to courses in shop and home economics. You are advised, for the reasons here-
after set forth, that the Division has no jurisdiction in this area since exclusive juris-
diction inheres in the Commissioner of Education over allegations of unlawful dis-
crimination in public school curricula.

Since the present inquiry involves the alleged discriminatory practices of local
boards of education, it necessarily raises serious questions as to the constitutional
and statutory responsibility of the Commissioner of Education to oversee this impor-
tant area. In recent years, the New Jersey Supreme Court has carefully scrutinized
the Commissioner’s powers and responsibilities and in Jenkins, et al v. Tp. of Morris
School Dist. and Bd. of Ed., 58 N.J. 483, 494 (1971), provided the following sum-
mary:

“Our Constitution contains an explicit mandate for legislative ‘mainten-
ance and support of a thorough and efficient system of free public schools’.
Art. 8, sec. 4, para. 1. In fulfiliment of the mandate the Legislature has
adopted comprehensive enactments which, inter alia, delegate the ‘general
supervision and control of public education’ in the State to the State Board
of Education in the Department of Education. N.J.S.A. 18A:4-10. As the
chief executive and administrative officer of the Department, the State
Commissioner of Education is vested with broad powers including the ‘sup-
ervision of all schools of the state receiving support or aid from state appro-
priations’ and the enforcement of ‘all rules prescribed by the state board’.
N.J.S.A. 18A:4-23. The Commissioner is authorized to ‘inquire into and
ascertain the thoroughness and efficiency of operation of any of the schools
of the public school system of the state’ (N.J.S.A. 18A:4-24)...and is em-
powered ‘to hear and determine all controversies and disputes' arising
under the school laws or under the rules of the State Board or the Commis-
sioner. N.J.S.A. 18A:6-9"

In the Jenkins case, certain residents of Morristown and Morris Township had
“petitioned the Commissioner of Education for an order restraining the Board of Edu-
cation of Morris Township from withdrawing its students from Morristown High
School and to take steps to effectuate a merger of the Morris Township and Morris-
town school districts. In its decision, the court reaffirmed the “*breadth of the Com-
missioner’s powers under the State Constitution and the implementing legislation,”
58 N.J. at 494, and found that the Commissioner had:
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*...full power to direct a merger on his own if he finds such course ulti-
mately necessary for fulfillment of the State’s educational and desegrega-
tion policies in the public scools.”” (Emphasis added.) 58 N.J. at 508.

The New Jersey Supreme Court in its earlier decision, Booker v. Board of Edu-
cation, Plainfield, 45 N.J. 161 (1965), had held that the Commissioner had the re-
sponsibility and power of correcting de facto segregation or imbalance which frus-
trates State constitutional goals. The court pointed out that where the Commissioner
determines that the local officials are not taking reasonably feasible steps towards
the adoption of a suitable desegregation plan in fulfillment of the State’s policies, he
may either call for a further plan by the local officials or “prescribe a plan of his
own.” 45 N.J. at 178. In Booker, the Supreme Court also rejected the Commission-
er’s narrow view of his own powers, finding that he had been misled by an unduly
restrictive view of his own responsibilities in the correction of substantial racial
inbalance which may be educationally harmful.

In Shepard v. Bd. of Ed. of City of Englewood, 207 F. Supp. 341 (D.N.J. 1962),
plaintiffs brought action in District Court to enjoin the operation of a racially segre-
gated school system in the City of Englewood. It was concluded therein that the
parties, who claimed that the neighborhood school policy resulted in racially segre-
gated schools, had to exhaust their administrative remedies before the Commissioner
of Education. The court found:

*“...a determination of the manner in which the neighborhood school
policy operates in any particular community requires a consideration and
evaluation of a multitude of factors. This court feels that the Commissioner
is especially well qualified, by reason of his knowledge and experience in
the specialized field of education, to make these factual determinations.
There is no reason to assume that the Commissioner, in the performance of
his duty, will not be guided by the applicable legal principles. Under all of
the circumstances, the Commissioner should be given the opportunity, at
least in the first instance, to pass upon the matters set forth in plaintiffs’
complaint. Until such time as plaintiffs have exhausted the state admini-
strative remedies provided by N.J.S.A. 18:3-14 and |5, this court should
not entertain the action.” 207 F, Supp. at 348.

Cf. Morean v. Bd. of Ed. of Monuclair, 42 N.J. 237 (1964), wherein it was held that
racial balance is integral to a sound educational system. These cases clearly highlight
the symbiotic relationship extant between the Commissioner’s dual responsibilities
of assuring a thorough and efficient system of public education and assuring that it
is racially balanced.

In a further effort to eliminate discriminatory practices in the public schools,
the Legislature recently enacted L. 1973, c. 380, § 1,* effective January 14, 1974.
This law provides in its entirety:

*“No pupil in a public school in this State shall be discriminated against in
admission to, or in obtaining any advantages, privileges, or courses of
study of the school by reason of race, color, creed, sex or national origin.”
N.J.S.A. 18A:36-20.
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Although this statute does not specifically confer enforcement powers upon the Com-
missioner, it is clear, under Jenkins, that the Commissioner has general jurisdiction
to enforce all requirements of the education laws of the State. He, therefore, does
have jurisdiction to assure that the express provisions of N.J.S.A. 18A:36-20 are
implemented by the local school districts.

The Commissioner has taken steps to discharge his positive responsibility to
enforce this statute by developing regulations to implement the broad provisions
of N.J.S.A. 18A:36-20. These regulations were published in 7 N.J.R. 136 (4/10/75)
and formally adoptéd on May 7, 1975, 7 N.J.R. 252 (6/5/75). N.J.A.C. 6:4-1.5
provides in pertinent part:

*(a) All public school students shall have equal access to all educational
programs and activities.
*(b) There shall be no differential requirements for completion of course
offerings or courses of study solely based on race, color, creed, sex or nat-
ional origin.

* * *

““(d) Public school students shall not be segregated on the basis of race,
color, creed, sex or national origin in any duty, work, play, classroom or
school practice.

“(e) No course offering, including but not limited to physical educaition,
health, industrial arts, business, vocation or technical courses, home econo-
mics, music and adult education, shall be limited on the basis of race. color,
creed, sex or national origin.”” (Emphasis added.)

Pursuant to N.J.A.C. 6:4-1.3, each local school district must develop a policy of
equal educational opportunity and must also enact affirmative action plans which
include corrective measures ‘'to overcome the effects of previous patterns of discrimi-
nation and a systematic, internal monitoring procedure to ensure continuing compli-
ance.” The regulations also contain a timetable for submission of such plans to the
Commissioner for his approval. Furthermore, the Commissioner:

‘... or his designee shall provide technical assistance to local school dis-
tricts for the development of policy guidelines, procedures and in-service
training for school personnel so as to aid in the e¢limination of bias on the
basis of race, color, creed, sex or national origin.”” N.J.A.C. 6:4-1.4.

The question posed by your inquiry is whether the jurisdiction of the Division on
Civil Rights over public accomodations duplicates the jurisdiction of the Commis-
sioner of Education with respect to the subject of discrimination in public school
curricula. In order to respond to this issue, the parameters of the jurisdiction of the
Division on Civil Rights must be briefly examined. The Division has jurisdiction over
those matters delegated to it by the Law Against Discrimination, N.J.S.A. 10:5-1
et. seq. Pursuant to this law, the Division has general jurisdiction over housing,
employment and use of public accommaodations and the power to eliminate discrimi-
nation in these areas based on ‘‘race, creed, color, national origin. ancestry, age,
marital status or cause of . . . liability for service in the Armed Forces of the United
States.”” N.J.S.A. 10:5-6. This jurisdiction may be contrasted with the pervasive
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jurisdiction and responsibility of the Commissioner of Eduf:ation to enforce all laws
pertaining to the operation and administration of the public schools. The Commis-
sioner’s broad authority unquestionably extends to all discriminatory practices in
the public schools and clearly encompasses exclusive jurisdiction of allegations of sex
discrimination in public schoo! curricula. S
The recent enactment of N.J.S.A. 18A:36-20 which expressly deals wn.th'dlscnmn-
nation in public schools curricula further reinforces the gxclusnlve_]urlsdxcnon of the
Commissioner of Education in this area. The specificity with which N.J.S.A. 18A:36-
20 addresses the problem of discrimination in the public schools sharply contrasts
with the general language of N.J.S.A. 10:5-1 et seq. Operation of the rule of statutory
. construction, that the specific supersedes the general, ** fomﬁe§ the conclusion l.hat
exclusive jurisdiction inheres in the Commissioner of_ Education over complaints
involving unlawful discrimination in public school curricula. It may pe u.aferrcd that
the reason for this legislative confirmation of authority was the realization that tbc
elimination and correction of sex-based restrictions in the public schools n;cesganly
involves the educational expertise of the Commissioner of Educf_uion. It is this of—
ficial who is specifically charged with the responsibility of assuring tl_lal the public
school students of this State receive a thorough and efficient educan_on_. N.J.S.A.
18A:36-20 specifically confirms and strengthens his obligation to eliminate those
practices which foster discrimination, based on sex, and to er?dlcate through edu-
cational programs their negative impact upon thc_youth of this S_Late. Such a pro-
gram is essential to the provision of a sound education systerr_\ and is, therefore, with-
in the exclusive responsibility of the Commissioner of Education.

You are advised, therefore, that the Division on Civil Rights has no juri§diction
over complaints alleging unlawful discrimination in public school curricula since ex-
clusive jurisdiction over such matters inheres in the Commissioner of Education,
pursuant to N.J.S.A. 18A:36-20.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

* A 823, introduced 3/13/72, referred to Committee on Education.

** It is a fundamental principle of statutory construction, that whcn two enaciments deal with
the same subject, one in specific and concrete terms and the other in a more general manner, the
former will supersede the latter and be controlling in the given situation. Lawrence v. Butcher,
130 N.J. Super. 209, 212 (App. Div. 1974). This doctrine has copststcntly been applied by the
Supreme Court of this jurisdiction whenever such an issue has arisen. See. e.g.. S 1ate. by State
Highway Commissioner v. Dilley, 48 N.J. 383, 387 (1967); Goff v. Hunt, 6 N.J. 600, 607 (l95'l %
Hackensack Water Co. v. Division of Tax Appeals, 2 N.J. 157, 165 (1949). See also Blasi v.
Ehret, 118 N.J. Super. 501, 503 (App. Div. 1973).
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October 27, 1975
CHRISTOPHER DEITZ, Chairman

New Jersey State Parole Board
Trenton, New Jersey

FORMAL OPINION NO. 29 —1975

Dear Mr. Deitz:

The Parole Board has requested an opinion as to whether it may engage in a
system of contract parole as an innovative means for the rehabilitation and parole of
inmates incarcerated in our correctional institutions. You are advised that a proposal
for a system of contract parole is permissible within our existing statutory framework
provided the terms of the contract are consistent with the statutory responsibilities of
the Parole Board.

A contract of parole is a mutually agreed upon document stipulating specific
rehabilitative programs to be provided by a-correctional institution, the inmates’
agreement to successfully complete the prescribed program and objectives specified,
and a parole at a fixed time contingent upon the successful fulfillment of these objec-
tives. We have been advised that inmates who have been convicted of less serious
nonviolent crimes and whose minimum parole eligibility dates fall not more than 30
nor less than 9 months from the date of sentencing will be selected for participation
in the program. The contract will consist of a standard format with flexibility to
negotiate the individual rehabilitative objectives to be pursued by the inmate, such as
vocational training, work assignments, education, treatment and discipline. The pro-
gram represents a cooperative effort between an inmate, the correctional facility and
the Parole Board to design an individualized program to prepare an inmate for suc-

" cessful re-entry into society on a fixed date in the future.

An analysis of this issue must proceed with a review of the applicable New Jer-
sey statutory provisions governing the responsibilities of the Parole Board. The New
Jersey State Parole Board (hereinafter “‘Board”), pursuant to N.J.S.A. 30:4-123.1
et seq., is the State agency empowered to determine when, and under what condi-
tions, persons serving sentences having fixed minimum terms or serving sentences
for life in the several correctional institutions of the State may be released on parole.
N.J.S.A. 30:4-123.5. The Board is authorized to promulgate reasonable rules and
regulations establishing the general conditions under which parole might be granted
or revoked. N.J.S.A. 30:4-123.6. Once an inmate becomes eligible for parole pursu-
ant to the time limitations set forth in N.J.S.A. 30:4-123.10 er seq., and “‘when the
board has been furnished all existing available records pertaining to the prisoner it
shall consider the merits of his parole and shall make such other investigation as it
shall deem necessary and proper.” N.J.S.A. 30:4-123.9. The Board shall also con-
sider the institutional report of the inmate’s *‘behavior, discipline, type and manner
of work performed, his own efforts to improve his mental and moral condition and
his attitude toward society and the law enforcement officials responsible for his ar-
rest, conviction and sentence.” N.J.S.A. 30:4-123.18. Additionally, the personal
views and recommendations of at least one of the Board members as to the prisoner
and his eligibility for release are considered. A prisoner is not to be released on parole
merely as a reward for good conduct or efficient performance of institutional duties,
but only when, in the opinion of the Board, there is a reasonable probability that he
will assume his proper place in society, without violation of law, and that his release
will not be incompatible with the welfare of society. N.J.S.A. 30:4-123.14.
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The above statutory scheme evidences no legislative mandate as to the precise
point in time prior to actual release when a meaningful de'germinalion may be made
as to the probable compatibility of the inmate’s release with the welfare_of society.
Consequently, there is no proscription against the Parole Board making its primary
evaluation on this score prior to the time the inmate reaches his minimum eligibility
date for parole. The Parole Board may initially consider all existing available records
pertaining to the prisoner, consider the merits of his parole and make such .othcr
investigation as it shall deem necessary and proper to assure itself of the ll_kehhood
that the inmate upon release, after fulfilling his contract, will assume his proper
and rightful place in society. ) o

It should be understood, however, that the Board retains a continuing re-
sponsibility for the review consistent with all statutory rcquir'emfzms of the release of
any inmate prior to his parole. Such a reservation of authority in the Board to con-

sider an inmate’s entire institutional record is an implicit and should be an express -

condition of any contract of parole and allows for its rescission under circumstances
unforeseen at the time of the making of the agreement. )
In any event, under the circumstances described by the Par_o]c Board pertain-
ing to the proposed program, it would appear that the exerqise of its rc.served author-
ity to deny parole would be rare and does not realistically interfere with the binding
nature of the commitment. It would simply assure against the inappropriate r'elcasc
of a socially unadaptive inmate. For these reasons, a system of contract parole is con-
sistent with the New Jersey statutory framework for the parole and release of in-
mates confined to New Jersey State correctional institutions.
Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

October 27, 1975
LEWIS B. KADEN, ESQ.
Counsel to the Governor
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 30—1975

Dear Mr. Kaden:

You have requested an opinion as to the constitutionality of Assembly Bill 587
Official Copy Reprint which would exempt individuals who have attained seventy
years of age or older from jury duty at their own option. Assembly Bill 587 OCR
would amend N.J.S_A. 2A:69-2 to provide in pertinent part:
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“The following persons shall be exempt from service on any panel of
grand or petit jurors:
* x *

“m. Any person who is 70 years of age or older and who notifies the
jury commissioners of the county of his residence that he does not wish to
serve as a juror.”

You are advised, for the following reasons, that the enactment of Assembly Bill 587
OCR would represent a constitutional exercise of the State’s power to establish a
system of juror qualifications and exemptions. There would not appear to be any
constitutional infirmity by reason of either discrimination on the basis of age, or a
deprivation of a criminal defendant’s Sixth and Fourteenth Amendment rights to an
impartial jury trial. )

Thus far, no attack upon a jury system has been brought by a member of an ex-
cluded age group asserting that his own rights have been violated.* The exact lan-
guage of the bill is for these purposes particularly critical. The requirement that the
exempted individual first notify the jury commissioners indicates that he will have
the prerogative of exercising the option which he has been granted. Consequently,
the excluded citizen would merely refuse to utilize the optional exemption and there-
by retain his eligibility for jury service. Since that determination is left to the per-
sonal preference of the individual, any constitutional defect based upon discrimina-
tion on the basis of age would not appear to be relevant.

There also would not seem to be any constitutional infirmity by reason of an
alleged constitutional deprivation of a criminal defendant’s rights pertaining to the
composition of a jury. The New Jersey cases of State v. Stewart, 120 N.J. Super.
509 (App. Div. 1972), and State v. Anderson, 132 N.J. Super. 231 (App. Div. 1975)
are illustrative. These decisions arose from contentions that the mandatory exclusion
of 18 to 21 year olds from prospective jury service, a procedure subsequently elimi-
nated by L. 1972, c. 81, violated the defendants’ constitutional protections. See
N.J.S.A. 2A:69-1. In Stewart, the court concluded that the exclusion did not result
in the denial of a 19 year old’s Sixth and Fourteenth Amendment rights to an impar-
tial jury trial, since “[T)he constitutional power of the State to provide such age
qualifications for jurors is clear.”” 120 N.J. Super. at 510. Similarly, the court in
Anderson determined that the prohibition did **not offend constitutional standards
of due process.” 132 N.J. Super. at 233. These cases are generally representative of
the most recent judicial decisions pertaining to mandatory exclusion of persons
within particular age groups. See also King v. United States, 346 F. 2d 123, 124
(Ist Cir. 1965).

In Taylor v. Louisiana, 419 U.S. 522 (1975), a convicted male criminal defen-
dant challenged the constitutionality of a state law which excluded women from jury
service unless they had previously taken affirmative action by filing a written declara-
tion of their desire 1o participate. After carefully reviewing its earlier statements on
the issue of an impartial jury trial, the United States Supreme Court affirmed that
there need be a fair cross section of the community on venires, panels or lists from
which petit juries are drawn, without setting down any specilic guidelines for its
satisfaction. Taylor v. Louisiana, supra, at 526-31, Although the Court found that
the purposeful exclusion of women from the jury rolls violated this mandate, it did
recognize that certain exemptions could be granted. It merely determined that states
“must not systematically exclude distinctive groups in the community,” to insure
that the panels or venires will ““be reasonably representative thereof.”” Id. at 538.**
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Assembly Bill 587 OCR is distinguishable from the provision struck down in
Taylor in two significant respects. The individual under the Louisiana scheme was
presumptively excluded. In this case, Assembly Bill 587 OCR would include the
affected person unless he took the affirmative step of claiming the exemption.
Furthermore, although the class of all qualified women is readily identifiable, a
group composed of members of a particular age has never been viewed as being cog-
nizable for the validity of a jury selection process. Assembly Bill 587 OCR would not,
therefore, result in the systematic and purposeful exclusion of an identifiable class in
the community, as was the situation in Taylor.

For these reasons, you are advised that Assembly Bill 587 OCR, if enacted,
would withstand a constitutional challenge, whether founded upon charges of dis-
crimination on the basis of age or an alleged deprivation of a criminal defendant’s
Sixth and Fourteenth Amendment rights.

Very truly yours,

WILLIAM F. HYLAND
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

* Our own statutory scheme, in addition to the proposal which is the subject of your inquiry,
specifically restricts the category of qualified jurors to individuals who are *‘under 75 years of
age.” N.J.S.A. 2A:69-1. The two provisions specify different ages for their application, and
would, therefore, be entirely consistent. Consequently, the effect of Assembly Bitl 587 OCR
would be to establish a particular range, within which an individual would be able to avail him-
self of an exemption from service. It would have no impact upon thie preexisting limit imposed
by N.J.S.A.2A:69-1.

* *The Court's earlier recognition of “'specified qualifications of age,” both minimum and max-
imum, as being properly within the states' power to establish criteria for their own jury systems,
Carter v. Jury Commission, 396 U.S. 320, 332, 335 (1970), is of direct relevance to this discus-
sion. In Taylor, the Court expressly stated that it was not departing from the principles which
had been set forth in Carter. Taylor v. Louisiana, supra, at 538, States would therefore still be
empowered to utilize age guidelines both for the granting of exemptions and for the formulation
of qualifications for potential jurors.
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December 29, 1975
THE HONORABLE J. EDWARD CRABIEL
Secretary of State
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 311975

Dear Secretary Crabiel:

You have asked for our opinion as to the date of the primary election to be held
in 1976, a presidential year in which delegates and alternates to the national conven-
tions of the political parties will be elected. For the following reasons, you are ad-
vised that the 1976 primary election shall be held on the Tuesday following the first
Monday in June as provided by N.J.S.A. 19:2-1, or June 8, 1976.

N.J.S.A. 19:2-1 provides, in pertinent part, as follows:

“Primary elections for delegates and alternates to national conventions of
political parties and for the general election shall be held in each year on
the Tuesday next after the first Monday inJune. . . ."" (emphasis added)

That date was established by an amendment to N.J.S.A. 19:2-1, changing the date of
the primary election for the election of delegates and alternates from the first Tues-
day in June. L. 1968, c. 292, §]. A corresponding change was also made by the
amendment and in N.J.S.A. 19:23-40 1o establish the same date for the conduct of
the primary election for the general election. L. 1968, ¢. 292, §5. The bill was enacted
into law without any amendment, and without any legislative statement. (Assembly
Bill No. 766 of 1968).

N.J.S.A.19:3-3, however, provides in pertinent part:

“Delegates and alternates 1o the national conventions of the political par-
ties shall be elected at the primary election to be held on the first Tuesday in
June in that year.” (emphasis added)

The first Tuesday in June of 1976 falls on June 1; the Tuesday following the first
Monday: in June of 1976 falls on June 8. Because of the amendment to N.J.S.A.
19:2-1, it is apparent that the date established by the statute does not conform to the
date described in N.J.S.A. 19:3-3. This discrepancy has apparently escaped detection
until this time because in the presidential year primary election held in 1972, the last
time delegates and alternates were elected, the first Tuesday in June and the Tuesday
following the first Monday fell on the same date, i.e., June 6, 1972.

The source statutes of N.J.S.A. 19:2-1 and 19:3-3 provided that the primary
elections for delegates and alternates shall be held on the day of the primary for the
general election in presidential years. L. 1930, c. 187, paras. 5 and 10. Subsequently,
a definite date was established for the primary election for the general election, L.
1935, c. 9, §1, and that date was correspondingly reflected in the description of the
primary that could serve to elect delegates and alternates. L. 1935, ¢. 9, §3. Subse-
quent changes in the date established by N.J.S.A. 19:2-1 were correspondingly made
in N.J.S.A. 19:3-3. See L. 1935, ¢. 299, §§1 and 2; L. 1946, ¢. 11, §§1 and 2; L. 1948,
c.2,§§t and 2; L. 1965, c. 4, §§1 and 2.
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In 1967 the primary election was assigned to a date in September by an amend-
ment to N.J.S.A. 19:2-1 but a change in N.J.S.A. 19:3-3 was not made because such
amendment excepted from its provisions those primary elections held in presidential
years. Laws of 1967, c. 26, §1. However, in 1968 N.J.S.A. 19:2-1 was again amended
to change the date for the conduct of the primary (or the general election from the
date in September to the Tuesday next after the first Monday in June, and also to
change the date for the primary for the election of delegates to a national conven-
tion in a presidential year from the first Tuesday in June to the Tuesday next after the
first Monday in June. A comparable change was not correspondingly made, un-
doubtedly as a result of legislative oversight, in N.J.S.A. 19:3-3 which then described
the primary date used to elect delegates to a national convention in a presidential
year as the first Tuesday in June. Accordingly, the longstanding consistency between
these two statutes as to the date for the holding of an election for delegates to a nat-
tional convention in a presidential year was not maintained and the present discrep-
ancy arose.

The two statutes are in irreconcilable conflict because each enactment specifies
a different date for the conduct of the same election in June. It is unreasonable to as-
sume that the Legislature could have intended to authorize the holding of two sepa-
rate primaries a week apart in June of 1976 for the election of delegates to the nat-
ional convention. Statutes should not be interpreted to reach such an anomalous or
absurd result. State v. Gill, 47 N.J. 441, 444 (1966), Robinson v. Rodriguez, 26 N.J.
517, 528 (1958). Rather, where two acts are clearly irreconcilable in their provisions,
the later act will be deemed to govern as the most current expression of the Legisla-
ture on the subject. Town of Moniclair v. Stanoyevich, 6 N.J. 479 (1951); Bruck v.
Credit Corp., 3 N.J. 401 (1950); 2A Sutherland, Statutory Construction, 4th ed.,
§51.02. In this case, the most recent legislative indication was the amendment to
N.J.S.A. 19:3-3 in 1974 but that amendment did not address itself to the date to
be established for election of delegates. L. 1974, c. 9. It was the comprehensive
amendment to N.J.S.A. 19:2-1 in 1968 that provided the last legislative expression
as to the date to be established for the election of delegates and alternates to national
conventions in presidential years. L. 1968, c. 292 §1. For these reasons, it is our
opinion that pending any further legislative clarification of these statutes, the pri-
mary election of delegates and alternates to the national convention and for the gen-
eral election shall be held on the Tuesday next following the first Monday in June
pursuant to N.J.S.A. 19:2-1, or June 8, 1976.

Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

By: GREGORY E. NAGY
Deputy Attorney General
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January 9, 1976
SIDNEY GLASER, Director

Division of Taxation
State and Willow Streets
Trenton, New Jersey 08625

FORMAL OPINION NO. 1-1976

Dear Director Glaser:

You have asked for an opinion as to whether a lump sum pension distribution
to an employee on his retirement from a retirement fund qualified under section
401(a) of the Internal Revenue Code is taxable to him as unearned income under the
New Jersey Capital Gains and other Unearned Income Act. Laws of 1975, c. 172.
Unearned income is defined by the Act to mean and include income from an interest
in an estate or trust pursuant to regulations promulgated by the Director of the Divi-
sion of Taxation and gains from the sale or exchange of capital assets. Your specific
inquiry then is whether such a lump sum pension distribution is either income from 2
trust or estate or gain from the sale or exchange of a capital asset within the meaning
of the statutory definitions set forth in the Act. For the following reasons, it is our
conclusion that a lump sum pension distribution is neither income from an interest
in an estate or trust nor a gain from the exchange of a capital asset and would not
thereby be taxable as unearned income under the Act.

In the statutory definition of unearned income to include income from an in-
terest in an estate or trust, the Legislature has authorized the Director to promul-
gate regulations which shall be consistent with comparable provisions of the Internal
Revenue Code and regulations issued thereunder. Sections 2, 19. In the Internal Rev-
enue Code, pension plans are treated in a different manner from estates or trusts.
Section 61 of the Code sets forth pensions and income from an interest in an estate
or trust as separate categories of gross income. Taxation of employee retirement
plans is treated generally in Sections 72, 402 and 403 of the Code, whereas income
from interest in an estate or trust are taxed pursuant to Section 641, It may, there-
fore, be reasonably concluded that the Internal Revenue Code does not consider a
distribution from a pension plan as income from an interest in an estate or trust.
Accordingly, it would not appear to have been the legislative purpose Lo empower
the Director to tax these distributions as income from an interest in an estate or trust
as unearned income for purposes of this Act.

The second question posed is whether a lump sum distribution of a pension is
taxable as a gain from the sale or exchange of capital asset. The Act defines gains
from the sale or exchange of capital assets as “‘net gains as defined by regulation of
the Director which shall be consistent with definitions prescribed for Federal income
tax purposes, . ..." Section 2. Generally, retirement benefits are taxed, for Federal
purposes, as ordinary income to the extent they do not represent employee contribu-
tions. Int. Rev. Code of 1954 § 72 (d). However, Section 402(a) (2) of the Internal
Revenue Code imposes capital gains treatment on a fraction of lump-sum distribu-
tions in cases of pension plans qualifying under Section 401(a) of the Code. The
numerator of the fraction reflects the number of years the taxpayer participated in
the plan prior to 1974 and the denominator consists of the total number of years of
participation. This formula came into effect as a result of a 1974 amendment phasing
out the previous preferential capital gains treatment in cases of lump-sum distribu-
tions. Act of September 2, 1974, Pub. L. No. 93-406, § 2005(b) (1), 88 St. 829,
amending Int. Rev. Code of 1954, § 402(a) (2).
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The issue; therefore, remains whether the Director to be consistent with the
definition prescribed for federal income tax purposes is obliged to treat a lump sum
pension distribution as a capital gain transaction in accordance with section 402 (a)
(2) of the Code, or, rather, adopt the generally accepted definition of a pension dis-
tribution as a form of ordinary income. It is clear that the treatment of retirement
benefits as ordinary income under section 72 of the Code is based upon the realiza-
tion that these benefits are merely a form of deferred compensation for work pre-
viously performed. See Heard v. C.1.A., 326 F. 2d 962 (8th Cir. 1964) cert. denied
377 U.S. 978 (1964). The deferral in the distribution of the sum representing the
employer’s contribution does not change the basic transaction as one invoving com-
pensation to an employee. The congressional determination to treat lump sum pen-
sion distributions differently is simply based on underlying policy considerations
in the administration of the Federal tax laws and not on a strict definition of the
transaction involved. )

The Act merely requires the Director to be consistent with definitions prescribed
for federal income tax purposes. It does not require him to adopt a congressional
policy to give this form of transaction capital gains treatment. The employee is sim-
ply collecting an obligation from his employer due to him as deferred compensation
for previously rendered services. See Pounds v. U.S., 372 F. 2d 342 (5th Cir. 1967).
You are accordingly advised that a lump sum distribution from a pension fund does
not constitute a sale or exchange of a capital asset under the Act and would not there-
by be taxable to its recipient as unearned income.

Very truly yours,

WILLIAM F. HYLAND .
“ Attorney General of New Jersey

By: BARRY D. SZAFERMAN
Deputy Attorney General

January 19, 1976
HON. PHILLIP ALAMPI
Secretary of Agriculture
Health & Agriculture Bldg., Rm. 304
Trenton, New Jersey 08625

FORMAL OPINION NO. 21976

Dear Secretary Alampi:

Y ou have asked for our advice on certain questions pertaining to the notification
provisions of the newly enacted Open Public Meetings Act, N.J.S.A. 10:4-6 ef seq.
In particular, you have asked whether the State Board of Agriculture is required to
promulgate a schedule of its regular meetings for this year as soon as the Act takes
effect on January 19, 1976 or whether the Board may delay the promulgation of its
schedule of regular meetings until its reorganization meeting to be held in July of
1976.
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The controlling statutory provision dealing with public notification of the sched-
ule of the regular meetings of a public body is N.J.S.A. 10:4-18 which provides in
pertinent part:

‘““At least once each year, within 7 days following the annual organiza-
tion or reorganization meeting of a public body, or if there be no such
organization or reorganization meeting in the year, then by not later than
January 10 of such year, every public body shall post and maintain posted
throughout the year in the place described in subsection 3.d . . . a schedule
of the regular meetings of the public body to be held during the succeeding
year....”

It is clear that every public body must promulgate a yearly schedule of its regu-
lar meetings within seven days of its annual organization or reorganization meeting.
In the case of a public body which does not conduct an annual organization or re-
organization meeting, the schedule of regular meetings must be promulgated not
later than January 10 of each year. The Act, however, is silent as to whether an annu-
al schedule of meetings must be promulgated as of the effective date of the Act, Janu-
ary 19, 1976, or whether a public body may wait to promulgate such a schedule until
Janaury 10, 1977 or until it conducts its annual organization or reorganization meet-
ing sometime during the year.

There is no question that a public body is empowered 10 promulgate a schedule
of its regular meetings as of the effective date of the Act, Januvary 19, 1976, notwith-
standing that its annual organization or reorganization meeting may be scheduled
many months in the future. The Act authorizes a public body to revise its annual
notice schedule after it has been duly promulgated. N.J.S.A. 10:4-18. The statutory
requirement that each public body “post and maintain posted throughout the year” a
schedule of its regular meetings also suggests a legislative purpose that a public body
have a schedule of regular meetings in existence throughout the year. In light of these
legislative objectives, it would be unreasonable 10 assume a legislative purpose to de-
lay the promulgation of the schedule of annual meetings to January 10, 1977 or to an
annual organization or reorganization meeting to be held many months in the future.
The Act should not be construed in a manner to frustrate the underlying legislative
purpose for an unduly long period of time after its effective date. The statute should
be construed in a manner to fully effectuate its beneficial purposes. N.J. Builders,
Owners and Managers Association v. Blair, 60 N.J. 330, 338-40 (1972); Leonard v.
Werger, 21 N.J. 539, 543 (1956).

It may, therefore, be concluded that every public body which does not hold an
annual organization or reorganization meeting should promulgate a schedule of al)
regular meetings through January 10, 1977 at its next meeting to be held on or about
January 19, 1976. Public bodies, including the State Board of Agriculture, whose an-
nual organization or reorganization meeting is not held in close proximity to the ef-
fective date of the Act should promulgate a schedule of all regular meetings, through
and including the next scheduled annual organization or reorganization meeting, at
its next meeting to be held on or about January 19, 1976.

Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

By: MICHAEL A. SANTANIELLO
Deputy Atiorney General
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January 13, 1976
STANLEY C. VAN NESS, ESQ. .

Public Advocate
10-12 North Stockton Street
Trenton, New Jersey 08625

FORMAL OPINION NO.3—1976

Dear Mr. Van Ness:

You have asked whether the jurisdiction of the Division of Rate Counsel in the
Departmerit of the Public Advocate (N.J.S.A. 52:27E-16 to 20) extends to proceed-
ings before the Commissioners of Health and Insurance wherein rates for hospital
reimbursement are established pursuant to N.J.S.A. 26:2H-18, and, if so, whether
the Division may assess hospitals for the costs of its involvment in the proceedings.
You are advised that the Division of Rate Counsel has the power to participate in
hospital rate review proceedings and to charge hospitals for the expense of such par-
ticipation.

The Health Care Facilities Planning Act (N.J.S.A. 26:2H-1 et seq.) provides
that the Commissioner of Health, in conjunction with the Commissioner of Insur-
ance shall set the rates paid to a health care facility by government agencies and hos-
pital service corporations. N.J.S.A. 26:2H-18. Payments by government agencies
“shall be at rates established by the commissioner [of Health}], based on elements of
cost approved by him” (N.J.S.A. 26:2H-18(b) ); payments by hospital service corpo-
rations (Blue Cross) “shall be at rates approved as to reasonableness by the Commis-
sioner of Insurance, with the approval of the Commissioner of Health.” N.J.S.A.
26:2H-18(d). See also N.J.S.A. 17:48-7. In joint effort, the Commissioners of Health
and Insurance, with the approval of the Health Care Administration Board, have
promulgated Guidelines to govern the rate review program for hospitals, N.J. A.C.
8:31-21.1 et seq., 7 N.J.R. 502(b) (1975). These Guidelines describe in detail the
factors and accounting mechanics of the process used in reviewing budget submission
of health care facilities to determine the reasonableness of the rate requests. The rate
established as a result of the review process represents the level at which a hospital’s
per diem inpatient expenditures can be reimbursed by hospital service corporations.
The 1976 hospital rate review program Guidelines require health economics analysts
in the Department of Health to review budgets and rate requests in accordance with
criteria specified in the Guidelines and to develop early in the year an “‘administra-
tive payment rate” which will serve as the approved interim reimbursement rate
throughout the year. This rate is later adjusted, after the end of the year, based on
actual costs of services provided. The major assessment of the reasonableness of a
hospital’s rate request in relation to the elements of cost, however, is reflected in
the setting of the interim administrative payment rate rather than in the final rate.
Therefore, the 1976 Guidelines allow appeals to be taken to the Commissioners of
Health and Insurance after the determination of the administrative payment rate.
The hearing on the appeal follows the standard rules of procedure of the Department
of Health and is open to the public.

This rate-setting process furnishes a proper occasion for involvement by the
Division of Rate Counsel. The Division is empowered to “represent and protect the
public interest . . . in proceedings before and appeals from any State department,
commission, authority, council, agency or board charged with the regulation or con-

146

ATTORNEY GENERAL

trol of any business, industry or utility regarding a requirement that the business,
industry or utility provide a service or regarding the fixing of a rate, toll, fare or
charge for a product or service,” N.J.S.A. 52:27E-18. By virtue of the rate-setting
obligations imposed by the Health Care Facilites Planning Act in N.J.S.A. 26:2H-18,
the Departments of Health and Insurance certainly are charged with regulation or
control ‘‘regarding the fixing of a rate, toll, fare or charge for a product or service.”
The terms “business, industry or utility” are undefined in the Department of the
Public Advocate Act of 1974 (N.J.S.A. 52:27E-1 er. seq.), but it appears that they
were intended to be of wide scope (See Editorial, “The Proposed Department of the
Public Advocate.” 97 N.J.L.J., 252 (April 11, 1974) ), and would include hospitals
and health care facilities. The term “‘business” “has been said to be a very compre-
hensive term which ‘embraces everything about which a person can be employed. . . .
That which occupies the time, attention and labor of men for the purpose of a liveli-
hood or profit.” ” Zahn v. Board of Adjustment, 45 N.J. Super. 516, 520 (App. Div.
1957) (citations omitted). *‘Industry,” too, has been broadly defined as “‘any de-
partment or branch of art, occupation, or business, especially one which employs
much labor and capital and is a distinct branch of trade.” 43 C.J.S. Industry at 39
(1951). In view of the number of people employed, the annual expenditures and
amount of assets, the health care facilities system has frequently been described as a
trade or industry, composed of various sectors similar in economic attributes, pur-
poses and {unctions. American Nursing Home Ass'n. v. Cost of Living Council,
497 F. 2d 909, 914-915 (T.E.C.A. 1974); National Labor Relations Board v. Central
Dispensary & Emerg. Hosp., 145 F. 2d 852, 853 (D.C. Cir. 1944), cert. denied, 324
U.S. 847, 65 S. Ct. 864, 89 L. Ed. 1408 (1945); Somers, Hospital Regulation: The
Dilemma of Public Policy ix (1969). Indeed, the regulatory framework of the Health
Care Facilities Planning Act, including the licensing of facilities, the control over
expansion of services or plant through the certificate of need program, and the rate-
setting provisions, is said to be modeled upon the economic regulatory approach
toward traditional public utility industries. Havighurst, “‘Regulation of Health Fa-
cilities and Services by ‘Certificate of Need’,” 59 Va. L. Rev. 1143, 1153-1154 (1973);
Somers, State Regulation of Hospitals and Health Care: The New Jersey Story 4
(1973). :

Participation in the hospital rate review process therefore is well within the juris-
diction of the Division of Rate Counsel, and may even be essential if the Division is
to play a significant role in proceedings concerning applications by Blue Cross for
rate increases. Over 90% of all Blue Cross premium income is devoted to payments
to hospitals (Somers, Hospital Regulation: The Dilemma of Public Policy, supra, at
164), yet the hospital reimbursement rate is determined through the review program
of the Commissioners of Health and Insurance and is uncontestable at the proceed-
ings on a Blue Cross rate increase application. By participating in the process by
which hospital reimbursement rates are established the Division of Rate Counsel will
represent the interest of taxpayers and Blue Cross subscribers alike, as well as assist
the Commissioners of Health and Insurance, in ensuring that the Jowest premiums
or amounts necessary for the efficient delivery of health care services are paid. See
Lynch, “Reimbursement of Hospitals by Blue Cross: The Need for Subscriber Par-
ticipation,” 11 Colum. J.L. & Social Prob. 189, 215-216 (1975).

Certain characteristics of the hospital rate review process, while not detracting
from the power of the Division of Rate Counsel to participate, do affect the timing of
that participation. The interim rate is developed in the first instance by a Health
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Department analyst who applies the specific, uniform standards incorporated in the
Guidelines to the budget and requested rate submissions. A hearing open to the pub-
lic is not held unless and until an appeal from the administrative payment rate is
taken. It is at this stage of appeal, where there is the usual expectation of obtaining
a rate in excess of that computed through the analyst’s application of the Guidelines,
that the Division of Rate Counsel may make appropriate and effective contributions.
Indeed, the 1976 hospital rate review program Guidelines recognize the right of the
Division to participate in an appeal and to take the appeal on its own accord, and
provide that requests for an appeal by hospitals or their payors must be filed with
the Division of Rate Counsel as well as with the Department of Health. 1976 Guide-
lines, p. G-15t0 G-16, 7 N.J.R. 502(b) (1975).

In your request for advice you have also presented the question of reimburse-
ment of the costs of the Division of Rate Counsel’s participation in the hospital rate
setting process. Funding of the work and activities of the Division is provided solely
through an assessment which the Division is permitted to make upon a business, in-
dustry or utility whenever the Division is involved *‘in a proceeding initiated by appli-
cation of a business, industry or utility . . . for authority to increase the rate, toll,
fare or charge charged by it for any product or service ... " N.J.S.A. 52:27E-19(a).
No exception from some form of payment to the Division is mentioned in the statute,
and since the hospital rate review process pursuant to N.J.S.A. 26:2H-18 is initiated
by the hospitals’ submission of a budget and rate request, the expenses of the Divi-
sion’s participation in the process should be borne by those hospitals which in their
budget submissions request an increase in the rate approved for the previous year and
which are involved in an appeal from the administrative payment rate wherein the
Division participates. :

The assessment which the Division is allowed to make upon the business, indus-
try or utility may amount to “‘up to 1/10 of 1% of its revenues derived from its intra-
state sales of the product supplied or intrastate service rendered, the rate, toll, fare or
charge for which . . . is the subject matter of such proceeding . . .” N.J.S.A. 52:27E-
19(a). Because the rate which is the subject matter of the hospital rate review pro-
gram refers only to the amount reimbursable by government agencies and hospital
service corporations, the revenue percentage permitted by N.J.S.A. 52:27E-19(a)
cannot apply to the total revenues of a hospital but only to the revenues received from
Blue Cross and government agencies.

In summary, you are advised that the Division of Rate Counsel is fully empow-
ered to participate in the hospital rate review program at the time when an appeal
from the interim administrative payment rate is taken, and, that the Division may
charge those hospitals applying for approval of rate increases for the costs of its
participation in the proceeding.

Very truly yours,

WILLIAM F. HYLAND
Attorney General of New Jersey

By: CHARLOTTE KITLER
Deputy Attorney General
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January 23, 1976
JOSEPH A. HOFFMAN, Commissioner
Department of Labor and Industry
Room 1303-Labor and Industry Bldg.
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPINION NO.4-1976

Dear Commissioner Hoffman:

You have requested an opinion as to the constitutionality of provisions of the
New Jersey Unemployment Compensation Law which render pregnant women in-
eligible for unemployment benefits for a four-week period preceding the expected
birth of the child and the four weeks following termination of the pregnancy. You ask
in particular whether the statutory provisions in question are consistent with a recent
decision of the Supreme Court of the United States invalidating a similar provision
of the Utah unemployment compensation law. For the following reasons, you are
advised that the statutory provisions in question, subject to the exceptions hereafter
noted, appear to be consistent with federal constitutional requirements as set forth
in applicable Supreme Court decisions respecting the eligibility of pregnant women
for governmental benefits.

The New Jersey Unemployment Compensation Law (N.J.S.A. 43:21-1 et. seq.)
provides that in order to qualify for unemployment benefits a claimant must, among
other things, be “able to work™ and “available for work™. N.J.S.A. 43:21-4(c). The
statute further states, however, that pregnant claimants shall be deemed unable to
work and unavailable for work for the four weeks preceding the expected birth of the
child and the four weeks following termination of the pregnancy, thereby rendering
‘such claimants by definition ineligible for unemployment benefits. N.J.S.A. 43:21-4
(¢) (1). Your inquiry is directed to the validity of N.J.S.A. 43:21-4(c) (1) in light of
the recent Supreme Court decision in Turner v Department of Employment Secur-
iry, 423 U.S. 44,96 S. Ct. 249,46 L. Ed. 2d 181 (Nov. 17, 1975).

In the Turner case, the Court concluded that a Utah statute which denied unem-
ployment benefits to pregnant claimants for twelve wecks preceding the expected
date of birth and six weeks after delivery created a *‘conclusive presumption’ that
such women were unable to work during the period in question, contrary to the due
process clause of the Fourteenth Amendment to the United States Constitution. The
Court held that a presumption of inability to work for “‘so long a period before and
after childbirth” was inconsistent with the Court’s earlier decision in Cleveland
Board of Education v. La Fleur, 414 U.S. 632 (1974). In that case, the Court struck
down school board maternity leave rules requiring pregnant teachers to quit their
jobs four or five months before the expected date of birth and prohibiting their return
to work until three months after birth, saying “the ability of any particular pregnant
woman to continue at work past any fixed time in her pregnancy is very much an in-
dividual matter.”” Similarly, with respect to the Utah unemployment compensation
law, the Court noted in Turner that ‘“‘a substantial number of women are fully cap-
able of working well into their last trimester of pregnancy and of resuming employ-
ment shortly after childbirth.” )

The New Jersey Unemployment Compensation Law does, to be sure, differ
from the Utah law invalidated in Turner with respect to the number of weeks in
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which pregnant women are deemed incapable of working and therefore ineligible for
unemployment benefits, the period of presumed disability being eight weeks in New
Jersey compared with eighteen weeks in Utah. Despite this distinction, however, we
would —but for the presence of an additional provision to be referred to in a mo-
ment— have little hesitancy in concluding that the eight-week period under the New
Jersey law would still be too long and therefore unconstitutional under the principles
set forth in the Turner and La Fleur cases. The plain fact, readily perceivable as a
matter of common experience, is that a substantial number of pregnant women are
able to and do continue working until several days before delivery and are likewise
able to return to work soon thereafter. Therefore, the eight-week presumption of
incapacity to work contained in the New Jersey Unemployment Compensation Law
would, without more, be subject to the same constitutional objections as the Utah
eighteen-week presumption invalidated in the Turner case.

The New Jersey law, however, departs from the Utah statute and most other
state provisions of this kind in one crucial respect. As discussed in our earlier opinion
on the payment of disability benefits to pregnant claimants (Formal Opinion No. 1 —
1975), the Unemployment Compensation Law expressly states that although such
claimants are ineligible for unemploymen: benefits for the eight-week period in ques-
tion, a claimant who suffers a ‘“‘disability due to pregnancy or resulting childbirth,
miscarriage, or abortion” mays, if she satisfies the eligibility requirements applicable
to all claimants, obtain disability benefits, payable in the same weekly amouni, for
the same eight-week period, that is, “the 4 weeks immediately be-
fore the expected birth of the child, and the 4 weeks following the termination of the
pregnancy.” N.J.S.A. 43:21-4(f) (1) (B).* Disability benefits are payable ynder N.J.
S.A. 43:21-4(f) (1) (B) and 43:21-39(e) for the eight-week period whether or not the
claimant is actually disabled by reason of the pregnancy or its termination. The bene-
fits are paid from the State Disability Benefits Fund rather than the Unemployment
Trust Fund. And, as mentioned above, the amount of disability benefits payable for
each of the eight weeks in question is identical to the weekly benefit rate under the
unemployment compensation program.

Therefore, unlike the Utah provision invalidated by the Supreme Court in the
Turner case in which female claimants were simply denied unemployment benefits
for an eighteen-week period surrounding childbirth, New Jersey claimants are elig-
ible for disability benefits for the eight weeks surrounding termination of pregnancy
under either the Unemployment Compensation Law or the Temporary Disability
Benefits Law. And since eligible claimants receive disability benefits for the eight-
week period in the same weekly amount as that paid to unemployment compensation
claimants, it is immaterial that there is no entitlement to unemployment benefits
for the eight-week period in question. Consequently, the provisions of the Unem-
ployment Compensation Law which deny unemployment benefits lor eight-week
period surrounding termination of pregnancy, but which allow disability benefits for
the same period, are fully consistent with the requirements of the Fourteenth Amend-
ment to the Constitution as set forth by the Supreme Court in the Turner and La
Fleur cases. Moreover, the provisions in question also appear to be consistent
with a new federal law, scheduled to go into effect next year, which explicitly states
that **no person shall be denied compensation under [a state unemployment compen-
sation law] solely on the basis of pregnancy or termination of pregnancy.” Unem-
ployment Compensation Amendments of 1975, § 312(a). Female claimants are not
‘“denied compensation’ under the New Jersey statutes for the eight weeks surround-
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ing termination of pregnancy, since they are entitled to disability benefits for that
period.

Thus far, we have been discussing claims for benefits based on pregnancy and its
termination filed under the New Jersey Unemployment Compensation Law. We
have concluded that even though claimants are not entitled to unemployment benefits
under the statute for the eight weeks surrounding termination of pregnancy, the law

- is nevertheless constitutional in view of the fact that such claimants may collect

disability benefits for that period either under § 4(f)(1)(B) of the Unemployment
Compensation Law or under § 39(e) of the Temporary Disability Benefits Law. In
addition to the regular unemployment benefits program set forth in the Unemploy-
ment Compensation Law, however, there are a number of other federally-funded
unemployment compensation programs, including the Federal-State Extended Un-
employment Compensation Act of 1970 (P.L. 91-373), the Emergency Unemploy-
ment Compensation Act of 1974 (P.L. 93-572), the Emergency Compensation and
Special Unemployment Assistance Extension Act of 1974 (P.L. 94-45), the Emer-
gency Jobs and Unemployment Assistance Act of 1974 (P.L. 93-567), and the unem- -
ployment benefits programs for federal employees (5 U.S.C. § 8502 er. seq.) and for
ex-servicemen (5 U.S.C. § 8521 er. seq.). While each of these federal programs differs
in particulars, they have in common the fact that the governing federal statutes do
not themselves set forth the conditions of eligibility for benefits but rather look to the
respective state unemployment compensation laws for eligibility criteria. In addition,
the programs in question are strictly limited to the payment of unemployment bene-
fits, and claimants may not apply for disability benefits. Therefore, a New Jersey
claimant under one of these programs may not seek disability benefits under § 4(f)
(1)(B) of the New Jersey Unemployment Compensation Law or § 39(e) of the Tem-
porary Disability Benefits Law. At the same time, the Unemployment Compensa-
tion Law, as discussed earlier, prohibits the payment of unemployment benefits for
the eight-week period surrounding termination of pregnancy. You have asked
whether the Unemployment Compensation Law, insofar as it denies unemployment
benefits under the federal programs in question for the eight-week period at issue,
is constitutional.

We conclude that, as thus applied, the statute is inconsistent with the Supreme
Court’s holdings in the Turner and La Fleur cases as well as with the new federal law
which prohibits the denial of unemployment benefits “‘solely on the basis of preg-
nancy or termination of pregnancy.” The reasons for this conclusion, including the
overlong duration of the eight-week conclusive presumption of incapacity 1o work
embodied in N.J.S.A. 43:21-4(c)(1), have been discussed earlier in this opinion and
need not be reiterated. In view of our conclusion that N.J.S.A. 43:214(c)(1) is
unconstitutional as applied to the federal programs enumerated above, the Depart-
ment should administer claims for unemployment benefits under these programs
without reference to the provision in question. This means that the determination
whether a pregnant claimant secking unemployment benefits under thése programs is
*‘able to work” and “‘available for work™ is required by § 4(c) of the Unemployment
Compensation Law during the weeks immediately before and after termination of
the pregnancy should, like any other claim, be made on an individual basis based on
the appropriate medical and other evidence applicable to the particular case.

For these reasons, you are advised that the New Jersey statutory provisions
which prohibit the payment of unemployment benefits for an eight-week period
surrounding childbirth, miscarriage, or abortion but which allow disability benefits
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for the same period satisfy all federal constitutional requirements and are consis-
tent with § 312(a) of the federal Unemployment Compensation Amendments of
1975. You are further advised that N.J.S.A. 43:21-4(c)(]) is unconstitutional and
inconsistent with the foregoing federal statute as applied to claims for unemployment
benefits filed under the non-regular federal programs enumerated earlier. Unem-
ployment compensation claims filed under the federal programs in question should
be determined without reference to N.J.S.A. 43:21-4(c)(1).

Very truly yours,

WILLIAM F. HYLAND
Attorney General of New Jersey

By; MICHAEL S. BOKAR
Deputy Attorney General

* We are advised that the Division of Unemployment and Disability Insurance has construed
the quoted portion of § 4(1)(B) of the Unemployment Compensation Law, as well as identi-
cal provisions of the Temporary Disability Benefits Law (N.J.S.A. 43:21-29 and 43:21-39(e)),
to permit the payment of disability benefits for the four weeks preceding termination of the
pregnancy only where childbirth actually occurs. On the other hand, the Division allows dis-
ability benefit payments. for the four weeks after termination of pregnancy irrespective of
whether the termination is the result of childbirth, miscarriage, or abortion. In making this dis-
tinction between the four-week periods before and after termination of pregnancy, the Division
has relied on the use of the words “'expected birth™ in the first part of the provisions in question,
" in contrast to the more general language “‘termination of the pregnancy’ found in the last por-
tion of the same provisions.
Although the language of the provisions in question is concededly ambiguous, we cannot concur
in the restrictive interpretation accorded them by the Division, particularly in light of the legis-
lative mandate in favor of the liberal construction of the Unemployment Compensation Law
and of the Temporary Disability Benefits Law. N.J.S.A. 43:21-2 and 43:21-26. The Divgsion's
narrow interprétation of the basis for payment of benefits for the four weeks before termination
of pregnancy pays insufficient homage to the broad reference at the outset of both N.J.S.A.
43:21-4(f)(1)(B) and 43:21-39(e) to “‘disability due to pregnancy or resulting childbirth, mis-
carriage, or abortion.” Furthermore, the Division’s interpretation might well be open to con-
stitutional challenge on grounds of arbitrariness, because no reason suggests itself why mis-
carriage or abortion should be treated differently from normal childbirth for the four weeks
before termination of pregnancy when they are treated the same as childbirth for the four weeks
after termination. Therefore, it would be more consonant with the purposes of the two statutes
to construe the words “‘expected birth”" to include termination of pregnancy by miscarriage or
abortion as well as by childbirth.
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February 9, 1976
VERNON N. POTTER, Director e

Division on Civil Rights
1100 Raymond Boulevard
Newark, New Jersey 07102

FORMAL OPINION NO. 5—1976

Dear Director Potter:

You have asked [or an opinion as to whether the Division on Civil Rights has
Jurisdiction over allegations charging the Department of Civil Service with viola-
tions of the Law Against Discrimination, N.J.S.A. 10:5-1 e seq., in its promulgation
and implementation of its statutorily authorized rules and regulations. You are here-
by advised that the Division on Civil Rights lacks Jurisdiction to review the exercise

o_f _the regulatory responsibilities of the Department of Civil Service under the pro-
visions of N.J.S.A. 11:1-1, et seq., Title I1.

Th.e objectives of the Civil Service system are to obtain an efficient public service
by merit appointments and to provide a modern personnel system for all levels of
government in this State. Mastrobattista v. Essex County Park Commission, 46 N.J.
138, 145 (1965). These vital and significant functions carried out by the Department
of Civil Service since 1908 were recognized by the framers at the 1947 New Jersey
Constitutional Convention. The principles underlying our Civil Service system were
then given permanent constitutional stature in Art. 7, § 1, par. 2, which provides:

“Appointments and promotions in the civil service of the State, and of
such political subdivisions as may be provided by law, shall be made ac-
cording to merit and fitness to be ascertained, as far as practicable, by
examination, which, as far as practicable, shall be competitive; except that
preference in appointments by reason of active service in any branch of
the military or naval forces of the United States in time of war may be
provided by law.”

The broad regulatory authority imposed on the Department of Civil Service by
the Legislature is essential to the proper administration of a constitutionally man-
dated merit and fitness system in the public service. It is through the implementation
of the rules and regulations of the Department of Civil Service that the provisions
of Title Il are enforced in the various government subdivisions under its jurisdiction.
In addition to the broad authority to promulgate rules and regulations to generally
enforce the provisions of Title 11, the comprehensive legislative scheme envisions the
exercise of regulatory authority over many specific and different aspects ol a merit
system government. Examples of the many areas subject to pervasive control by the
Department of Civil Service are the following:

*“. .. a classification plan approved and supervised by Civil Service Com-
mission representatives, N.J.S.A. 11:5-1, 11:7-1; Civil Service approval for
the creation of new positions, promotions, transfers, demotions, etc., N.J.
S.A. 11:7-5; determination by the Commission as to designation of posi-
tions in classified and unclassified service, N.J.S.A. 11:7-11, 13; estab-
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lishment of a compensation plan by the Commission and payment in accord-
dance with such plan, N.J.S.A. 11:8-2, 3; use of competitive tests for em-
ployment eligibility tests, N.J.S.A. 11:9-1, 2; filling of vacancies from eligi-
bility lists, N.J.S.A. 11:10-1 to 6; regulations as to promotion following
competitive tests, N.J.S.A. 11:10-7; provisions for emergency appoint-
ments, N.J.S.A. 11:11-2; regulations as te probationary period of employ-
ment, N.J.S.A 11:12-1, 2; establishment of service standards and ratings
by the Commission, N.J.S.A. 11:13-1; regulation by the Commission of
hours of work, vacations and sick leave, N.J.S.A. 11:14-1 to 4; establish-
ment of machinery for appeal to the Commission in connection with sus-
pension, demotion and removal, N.J.S.A. 11:15-1 to 6; reinstatement of
employees separated for economy reasons, N.J.S.A. 11:15-10.”

It is therefore apparent from this enumeration that the Legislature has established
extensive regulatory authority in the Department of Civil Service to maintain 2 mod-
ern personnel system in government founded on merit and fitness.

This administrative authority is so compelling that courts have consistently
declined to intervene in its application. As noted in Flanagan v. Civil Service Depart-
ment, 29 N.J. 1, 12 (1959):

... It is important to the efficient functioning of the public service
employment program that ’[c]ourts should let [civil service] administrative
boards and officers work out their problems with as little judicial inter-
ference as possible. They may decide a particular question wrong — but it is
their question. [They are] vested with a high discretion, and its abuse must
appear very clearly before the courts will interfere . . "

Indeed, in Mercer Council #4, N.J. Civil Service Association v. Alloway, 119 N.J.
Super. 94 (App. Div. 1972), aff’d 0.b. 61 N.J. 516 (1972), the court invalidated a civil
service regulation which authorized the Chief Examiner to assign to other state
agencies certain duties and functions delegated to him. The court concluded that the
comprehensive legislative scheme gave absolute responsibility over those duties to the
Chief Examiner, since he was vested with “primary, original, administrative author-
ity and responsibility” over those matters.

The comprehensive jurisdiction and specific responsibility of the Department of
Civil Service over the maintenance of a merit and fitness system in personnel prac-
tices of government sharply contrast with the general jurisdiction of the Division on
Civil Rights over those matters delegated to it by the Law Against Discrimination,
N.J.S.A. 10:5-1 et seq. That law confers broad jurisdiction on the Division on Civil
Rights to eliminate discrimination in matters involving real property, employment
and the use of public accommodations.

Although the Law Against Discrimination has been construed to confer juris-
diction on the Division on Civil Rights over the state acting as an employer, it does
not extend to the conduct of government in the exercise of its basic regulatory re-
sponsibility. In Formal Opinion No. 2— 1975 dated January 31, 1975, the Attorney
General concluded that the Division on Civil Rights lacks subject matter jurisdiction
under the Law Against Discrimination to review insurance rates approved by the
Commissioner of Insurance. It was opined that rate-making involves a purely gov-
ernmental function in the traditional sense and is reviewable for discrimination exclu-
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sively by appeal to the courts. Similarly, in Formal Opinion No. 28~ 1975 dated Oc-
tober |5, 1‘975, exclusive jurisdiction over complaints of discrimination in public
school curricula was found to inhere in the Commissioner of Education rather than
in .th.e Division on Civil Rights. The pervasive constitutional and legislative responsi-
bllmes' of the Commissioner of Education to supervise the administration of the
e(:.h.xcauon laws were held in that instance to take precedence over the general pro-
visions of the Law Against Discrimination. '

) The: power of an administrative agency to review another state agency’s exercise
of 1ts unique statutory functions is an unusual power which cannot be readily inferred
without a clear expression of legislative intent, Burlington County Evergreen Park
Mental Hospital v. Cooper, 56 N.J. 579, 598 (1970). In this situation, N.J.S.A .
IQ:S-I et seq., contains no express or implicit authority for the Division on Civil
Rights to review the governmental prerogative of the Department of Civil Service
exemphﬁe_d by its promulgation of rules and regulations governing the terms of em-
ployment in the public sector. Moreover, in light of the pervasive constitutional and
statutory responsibility of the agency to administer a system of merit and fitness in
government employment, it would be unreasonable to presume that the Legislature
intended to grant such extraordinary power to review in the Division on Civil Rights
It is, therefore, our opinion that the Division on Civi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>