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2. Within 10 days of receipt of the reconsideration
request, the Regional Maintenance Engineer will deter-
mine whether to grant the reconsideration request. If the
request is granted, the Regional Maintenance Engineer
will schedule a meeting, within 30 days of receipt of the
request for reconsideration, with the applicant and pro-
vide the applicant with an opportunity to present addi-
tional information in support of the application.

3. The Regional Maintenance Engineer shall render a
decision in writing within 15 days of the meeting and so
notify the applicant. If the Regional Maintenance Engi-
neer denies the applicant’s request for reconsideration or
if the applicant does not agree with the decision of the
Regional Maintenance Engineer, the applicant may sub-
mit an appeal to the Executive Director for Regional
Operations within 15 days.

4. The Executive Director for Regional Operations
shall schedule an informal hearing within 10 days of
receipt of the applicant’s appeal. The Executive Director

for Regional Operations may conduct the hearing or

designate the Manager of the Office of Major Access
Permits as the hearing officer. At the hearing, the appli-
cant will be accorded an opportunity to present further
information justifying the acceptance of the access plan.

5. In reaching the final agency decision, the Executive
Director for Regional Operations shall consider the infor-
mation presented at the hearing and the recommendation
of the hearing officer if designated and the criteria set
forth in the Act and these rules, the lot owner’s right of

-reasonable access to the general system of streets and
highways in the State and the public’s right and interest in
a safe and efficient highway system. The Executive Di-
rector for Regional Operations shall render the final
agency decision, with reasons, within 10 days of the
informal hearing and so notify the applicant in writing.

(b) The appeal process for all major permits, concept
reviews, and developer agreements shall be as follows:

1. The applicant shall submit a written request for

reconsideration to the Office of Major Access Permits

- within 30 days of a notice of rejection or unacceptable

permit conditions. The request shall include reasons for
the appeal.

2. Within 10 days of receipt of the reconsideration
request, the Manager of the Office of Major Access
Permits ‘will determine whether to grant the reconsidera-
tion request. If the request is granted, the Manager of
the Office of Major Access Permits will schedule a meet-
ing within 30 days of the reconsideration request, with the
applicant and provide the applicant with an opportunity
to present additional information in support of the appli-
cation.

3. The Manager of the Office of Major Access Permits
shall render a decision in writing within 15 days of the
meeting and so notify the applicant. If the Manager of
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the Office of Major Access Permits denies the applicant’s
request for reconsideration or if the applicant does not
agree with the decision of the Manager of the Office of
Major Access Permits, the applicant may submit an ap-
peal to the Director, Division of Design Services, within
15 days.

4. The Director, Division of Design Services, shall
schedule an informal hearing within 10 days of receipt of
the applicant’s appeal. The Director, Division of Design
Services, may conduct the hearing or designate a Bureau
Manager as hearing officer. At the hearing, the applicant
will be accorded an opportunity to present further infor-
mation justifying the acceptance of the access plan.

5. In reaching the final agency decision, the Director,
Division of Design Services, shall consider the informa-
tion presented at the hearing and the recommendation of
the hearing officer if designated and the criteria set forth
in the Act and these regulations, the lot owner’s right of
reasonable access to the general system of streets and
highways in the State and the public’s right and interest in
a safe and efficient highway system. The Director, Divi-
sion of Design Services, shall render the final agency
decision, with reasons, within 10 days of the informal
hearing and so notify the applicant in writing.

Administrative changes to (b).

See: 25 N.J.R. 1005(b).

Amended by R.1993 d.524, effective November 1, 1993.

See: 25 N.JR. 3129(a), 25 N.J.R. 4915(b).

Amended by R.1997 d.165, effective April 7, 1997.

See: 28 N.J.R. 3731(a), 28 N.J.R. 4383(a), 29 N.J.R. 1353(a).
Substituted “Office of Major Access Permits” for “Bureau of Major

Access Permits”, and “Division of Design Services” for “Division of

Regional Design” throughout; in (b)2, inserted “of receipt of the

request for reconsideration”; and in (b)4, substituted “Bureau Manag-

er ” for “Manager of the Bureau of Major Access Permits”.

16:47-4.33 Highway improvement projects and permits

(a) The Department, either in conjunction with its con-
struction projects, in conjunction with projects advanced by
others, or through separate access projects, may adjust,
modify, or revoke highway access permits, to provide access
in compliance with this Access Code. Such Department
activities shall be classified as either an adjustment of
access, a modification of access or a revocation of access. If
the Department determines that compliance with the Access
Code is not reasonably attainable or would leave the proper-
ty without reasonable access to the general system of streets
and highways, it shall adjust, modify, or revoke access based
upon maximum achievement of the goals and purposes of
the Access Code.

(b) Adjustment of access shall be as follows:

1. This is restricted to changing the width of an access
point by five feet (1.5 meters) or less, changing the
location of an access point by 10 feet (three meters) or
less, moving an access point away trom the centerline of
the highway, such as when the highway is widened, or
changing the elevation or profile of an access point.
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2. Lot owners will not be notified individually of the
Department’s decision to adjust an access point unless
right-of-way is also being acquired. Public notice of the
highway improvement project will be provided prior to
the beginning of construction.

3. The Department may issue permits to the owners of
lots that did not have issued permits or lots with grandfa-
thered permits.

(c) Modification of access shall be as follows:

1. This is restricted to changing the number of access
points, changing the width of an access point by more
than five feet (1.5 meters), or changing the location of an
access point by more than 10 feet (three meters). The
changes shall be in accordance with the requirements of
N.J.A.C. 16:47-3.4, 3.5 and 3.8. The modifications shall
enable continuation of the apparent existing use on the
lot. : '

2. The Department shall notify each lot owner in writ-
ing of the proposed access modification and provide the
lot owner with a plan showing the modification prior to
beginning construction.

3. If a lot owner who has received a notice of access
modification initiates the sale of the lot before the De-
partment modifies the access permit, the lot owner shall
provide the lot purchaser with a copy of the notice of the
pending modification. The Department shall not be re-
sponsible for providing notice to a lot purchaser.

4. The lot owner shall respond to the Department in
writing within 30 days of receipt of the notice, advising
the Department of either the acceptance of the modifica-
tion plan or the appeal of the plan. The Department
shall deem the lot owner’s failure to respond to the notice
as a waiver of the owner’s opportunity for an informal
meeting and informal hearing,

5. Upon receipt of an appeal of a modification plan,
the Manager of the Bureau of Civil Engineering shall
schedule an informal meeting with the lot owner to
resolve any differences. Thereafter, the Manager of the
Bureau of Civil Engineering shall issue a decision in
writing within 30 days of the meeting and shall so notify
the lot owner. The lot owner shall be further advised
that, if the lot owner does not agree with the decision, the
lot owner may submit an appeal to the Director, Division
of Design Services, within 30 days.

6. The Director, Division of Design Services, shall
schedule an informal hearing within 10 days of receipt of
the lot owner’s appeal. The Director, Division of Design
Services, may conduct the hearing or designate a Bureau
Manager as hearing officer. At the hearing, the lot
owner will be accorded an opportunity to present further
information regarding objections to the modification plan.
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7. In reaching the final agency decision, the Director,
Division of Design Services, shall consider the informa-
tion presented at the hearing and the recommendation of
the hearing officer if designated and the criteria set forth
in the Act and these regulations, the lot owner’s right of
reasonable access to the general system of streets and
highways in the State and the public’s right and interest in
a safe and efficient highway system. The Director, Divi-

. sion of Design Services, shall render the final agency

decision, with reasons, within 30 days of the informal
hearing and so notify the lot owner, in writing. '

8. The Department shall issue permits to the owners of
lots with modified access.

(d) Revocation of access shall be as follows:

1. This is restricted to eliminating direct ingress, egress,
or ingress and egress and providing access to a street,
highway, easement, service road or common driveway

. other than the subject State highway.

2. For a lot that is used for purposes more intense than
it is zoned for, the existing use shall be used to classify
which revocation standards apply. Prior to revocation,
the Department shall determine that the lot has reason-
able access to the general system of streets and highways
in the State, other than its State highway access, and that:

i. For a lot zoned or used for commercial purposes,
has access onto any parallel or perpendicular street,
highway, easement, service road, or common driveway,
which is of sufficient design to support commercial
traffic to the site, and is situated so that motorists will
have a convenient, direct, and well-marked means of
reaching the site and returning to the State highway.
Commercial purposes include, but are not limited to,
wholesale facilities, retail facilities, service establish-
ments, office buildings, research buildings, and residen-
tial parcels of at least 25 acres and at least four
residential units per acre;

ii. For a lot zoned or used for industrial purposes,
has access onto any improved public street, highway,
access road, or easement across an industrial access
road, which is of sufficient design to support necessary
truck and employee access as required by the industry;
and

iii. For a lot zoned or used for residential or agricul-
tural purposes (except as provided in (d)2i above), has
access onto any improved public street or highway.

3. The Department shall provide to the lot owner and
all lessees, at least 90 days prior to any hearing:

i. A notice of the Department’s intention to revoke
an access permit;

ii. A plan depicting reasonable alternative access and
signing, as described in (d)9 below; and
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iii. A plan depicting any improvements the Depart-
ment will make to provide the access.

4. The Department shall provide the lot owner with
written notice of the owner’s right to request a hearing in
accordance with the provisions of the Administrative Pro-
cedure Act, N.J.S.A. 52:14B-1 et seq., and the Uniform
Administrative Procedure Rules, N.J.A.C. 1:1. Any such
request must be  made within 30 days of the lot owner’s
receipt of the notice of the Department’s intention to
revoke an access permit. The Department shall deem the
lot owner’s failure to respond to the notice as a waiver of
the owner’s right to a hearing.

5. If a lot owner who has received a notice of access
revocation pursuant to (d)3i above initiates the sale of the
lot or leases to a new tenant before the Department
revokes the access permit, the lot owner shall provide the
lot purchaser or new tenant with a copy of the notice of
the pending revocation. The Department shall not be

responsible for providing notice to a lot purchaser or new .

tenant.

6. The Department may hold an informal meeting with
the lot owner to resolve any differences.

7. The Department shall file a copy of the plan with
the municipal clerk and the planning board secretary of
the municipality in which the lot is located. If the
alternative access is to a county road, the Department
shall also send a copy of the plan to the county clerk and
county planning board.

8. The Department shall provide all necessary assis-
tance in the establishment of the alternative access. Such
assistance shall include, but not be limited to, the costs
and expenses associated with:

i. Removal of existing driveways;

ii. Construction of alternative access;

iii. Engineering design;

iv. On-site circulation improvements to accommo-
date the changes in access;

v. Landscaping to replace that disturbed by the
changes in access;

vi. Replacement of directional and identifying signs
as provided in (d)9 below;

vii. Acquisition of lands or rights or interests in lands
to accommodate the changes in access; and

viii. Acquisition of any other right required to ac-
commodate the changes in access.

9. For property meeting the definition of commercial
property in (d)2i above, the Department shall erect on the
State highway and on connecting local highways suitable
signs directing motorists to the new access location.
When the Department provides signing for alternative
access, it shall use generic, white messages on green or
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blue background signs of no more than eight square feet
(0.75 square meters). The signing shall be placed in
locations designated by the Commissioner and shall be
maintained for a period of one year after the opening of
the alternative access, after which time the Department
may remove the signs or replace them with general signs,
such as “Business District,” “Service Road,” or “All
Services.”

10. The Department shall provide the necessary road-
way pavement structure and road widths meeting munici-
pal standards for municipal roads and county standards
for county roads for local roads traversed by traffic using
the alternative access in lieu of the State highway access.
The Department shall administer this provision as shown
in Appendix H, incorporated herein by reference. The
Department shall also provide a level of service to accom-
modate existing traffic plus site-generated traffic meeting
the requirements of N.J.A.C. 16:47-4.24 through 4.29,
The Department shall not have responsibility for main-
taining these local roads.

11. The Department shall issue permits to the owners
of lots with alternative access.

(e) Permits issued by the Department for the activities in
(a) through (d) above shall be at no cost to the lot owners.

Amended by R.1993 d.210, effective May 17, 1993.

See: 25 N.J.R. 903(a), 25 N.J.R. 1990(a).
Revised (a) and (b).

Amended by R.1995 d.107, effective February 21, 1995.

See: 26 N.J.R. 2549(a), 27 N.J.R. 736(c).

Amended by R.1997 d.165, effective April 7, 1997.

See: 28 N.J.R. 3731(a), 28 N.J.R. 4383(a), 29 N.J.R. 1353(a).
Substantially amended the section.

16:47-4.34 Fairshare financial contributions

(a) The Department may require fair-share financial con-
tributions towards the cost of constructing capacity improve-
ments to the State highway system necessitated by traffic
attributable to the development of the lot at those study
locations determined in accordance with N.J.A.C. 16:47-4.36
where the LOS violates the standards set forth in NJ.A.C.

" 16:47-4.24 through 4.29. These improvements may include

roadway and structure widenings, frontage roads, intersec-
tion improvements, structures, reverse frontage roads, and
alternative access. Alternately, the Department may permit
the applicant to construct the improvement at the appli-
cant’s expense and under Department supervision.

(b) Those improvements which benefit only the applicant
shall be entirely the applicant’s responsibility and are not
considered in the fair share determination. Examples of
this are acceleration and deceleration lanes for access
points, left turn slots which only provide access to a site, and
traffic signals located at the applicant’s driveways.

(c) If a lot falls within the boundaries of a designated
Transportation Development District (TDD) and the devel-
opment is subject to a TDD fee assessment, then the
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Department can only require financial contributions towards
the cost of constructing capacity improvements to the State
highway system outside the TDD boundaries.

(d) Applicants are responsible for the fair share of the
cost of mitigation at each study area location where a LOS
violation occurs as determined by analysis pursuant to
N.J.A.C. 16:47-4.36.

(e) Site traffic is comprised of the LOS violation compo-
nent and the acceptable component, as follows: Site Traffic
= LOS Violation Component + Acceptable Component.
The LOS violation component is comprised of those site
generated trips which violate the LOS standards at study
locations determined in accordance with N.J.A.C.
16:47-4.36. The acceptable component is comprised of
those site-generated trips which do not violate the LOS
standards.

(f) Mitigation at each location pursuant to (a) above shall
add capacity sufficient to accommodate the anticipated in-
crease in traffic between build and no-build conditions at
the time the access opens without violations of the LOS
standards in N.J.A.C. 16:47-4.24 through 4.29. Mitigation
shall also be compatible with, but shall not exceed, the
desirable typical section for the State highway segment as
shown in Appendix B.

(g) The capacity increase created by mitigation shall be
equal to the capacity after mitigation minus the capacity

before mitigation as reflected in the following formula:

Capacity Increase = Capacity After Mitigation—Capacity
Before Mitigation. “Capacity” means the maximum traffic
volume possible with LOS E. The only exceptions are non-
State highway approaches to signalized intersections, which
shall not be at capacity until a lane group V/C ratio equals
1.2. Capacity before mitigation will be that of the analysis
point’s existing configuration under prevailing traffic condi-
tions, such as peak-hour factor and heavy vehicle factor,
given the pattern of existing traffic. Capacity after mitiga-
tion will be that of the analysis point’s proposed (mitigated)
configuration under prevailing traffic conditions, such as
peak-hour factor and heavy vehicles factor, given the pattern
of existing traffic combined with site trafficc. When more
than one measure of level of service is possible at an

analysis point, such as the various movements at an intersec- .

tion, then the most sensitive measure shall determine the
capacity. Traffic volumes for all movements shall be fac-
tored by a constant so that all movements will remain a
fixed percentage of the total volume at the analysis point
until the maximum attainable volume is achieved without
the capacity of any movement being exceeded. The sum of
the traffic volumes of all movements is the capacity for that
analysis point. At signalized intersections where the level of
service of each movement is not a direct function of the
traffic volume of another movement, each lane group may
be factored independently to determine its capacity, and the
lane group capacities added to determine the capacity of the
entire intersection. In factoring the lane groups, the traffic
volumes should not exceed those which can be reasonably
expected to occur at the entire intersection.
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Capacity Increase = Capacity After Mitigation-
Capacity Before Mitigation
(h) The fair share proportion at a location shall be equal
to the LOS violation component divided by the capacity
increase, as reflected in the following formula:

Fair Share Proportion = LOS Viola_tion Component
Capacity Increase

(i) The cost of mitigation at a location shall be the cost
for the Department to provide the mitigation. This in-
cludes:

1. Design of the mitigation;

Right-of-way appraisal and acquisition;
Construction of the mitigation;
Management of the construction; and

LA

Environment cleanup, permits and mitigation.

Mitigation Cost = Sum of the above
mitigation elements
(i) The fair share at a location shall be equal to the fair
share proportion times the cost of the mitigation, as re-
flected in the following formula: Fair Share = Fair Share
Proportion x Mitigation Cost.

(k) The fair-share financial contribution shall be equal to
the sum of the applicant’s fair shares at all locations where
level of service violations occur. If, in the Department’s
sole discretion, it does not anticipate that the mitigation
identified for a location in (f) above will be implemented
within 15 years of the date of the permit, then the applicant
shall have no fair share responsibility at that location. If
the application qualifies for reduced fees as set forth in
N.J.A.C. 16:47-4.6(b), then the total fair share for the
residential component of the lot shall be reduced by the
same proportion as the low and moderate income units to
the total number of units covered by the application.

(/) If the Department permits the applicant to construct
highway improvements under (a) above, then these improve-
ments are to be at locations, studied in accordance with
N.J.A.C. 16:47-4.36, where LOS violations occur. In deter-
mining the highway improvement to be constructed as a
condition of permit approval, the Department shall consider
the needs of the applicant and the public.

(m) The Department shall hold all fair-share financial
contributions in a designated account which shall identify
the fair share amount for each location. Funds may be
expended on any of the activities listed in (i) above for any
locations identified in (d) above. The Department and the
applicant may agree to apply the fair share financial contri-
bution to improvements at less than all of the identified
locations. The Department shall refund any contribution
and accrued interest applicable to the improvement of an
identified location if the improvement is not implemented
within 15 years. The refund shall be made to the owner of
the lot at the end of the 15 years.
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