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NE\Y .TERREY 

NOTICE OF APPEAL 

IN CHANOERY QJj., NK\V .JERREY 

( Piled Novernber 1) 1927) 

Between 
UNITED STORES REALrry CORPORA-

TION, a Corporation, 
(~ornp1ai1u1nt, 

nnd 

,JAMES J. ASEA, RAJ\IZA ASE.A, hiR 
wife and :M:rLDRED HARTMAN' 

DefendantH. 

) 

The defendants, James J Asea and Ramza Asea, 
his wife hereby appeal from the final decree made 

10 

20 

in the above entitled cause by the Chancellor on 30 
the advice of \Tjce Chancellor Church on October 
26th, 1927, and from the whole and every part there-
of, to the Court of Errors and Appeals in the Last 
Re~:;ort in all cause:-;. 

Dated, Ortoher 28th, 1027. 

HERZFELD & LFrrrAUER, 
Rolicitors for Defendants, 

.Jame:;; J. ARea and Rarnza Asea, his "\Vife. 
40 
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Petiti .o II of ~{ ppe<t•l 

I conceive there h; good <·aui-;e for appeal in the 
above 'entitled <·am-;e. 

_N"lCHOLAH S. HCHLOEDBR, 
Of Counsel with DefendantH, 

,Jame:-; ,T. ANe-a and Rarnza AHea, hiR wife. 

Service of the within Notice of Appeal iR acknowl-
edged thh, 29th day of Octobe1·, 1927. 

~-rl'I~fN, McG-LYNN & HA_NNOCH, 
Hol'1·i-; of Comphtinant. 

PETITION OF APPEAL 

NEW ,JERSEY COFRT OF AND APPEALS 

Between 
UNITED ST01rns REALTY (\mPOitA -

TlON, a C01·poration, 
Cornp ht inant-Appe I le<-', 

and > 
J AMJDS ,J. A8Ji}A, RAMZA ASEA, h iH 

30 wife and MILDRED HARTJ\IAN, 
Defendant:.:;-Appellantf:l. 

ON APPEAL li'lWM 'l'TIE CorRT OF ('TTANC1DRY 

To tlie H ono1·able the Co1o·t o.f E1T<N's u,nd A ppea 18 
in tihe Lnst Hesort i11 All Ormse:s: 

1'he petition of JameH J. Asea and Ran1Za AHea, 
his wife, the appellants in the above entitled caui-;e, 

40 r~spectfully show thnt: 

1. Petitioners find thenu-;elYeH nggrieYed by a final 
decree made in the Cou1·t of Chancery by his Honor 
Edwin · Robert '\\'a Iker, Chancellor of the State of 
X ew .Jersey, bearing date October 2Gth, 1927, in a 
tertain cause in said Court of Chancery wherein 
the said United Stores Realty Corpo1·ation was com-
plainant and the said James J. A.Hea and Rainza 
Asea, his wife were defendants, in thiH respect, to 
·wit, that the said decree adjudges that a certain 
deed made by defendants, JarneR J. Asea and Ram-
za Asea his ·wife on the 12th dav of November, 

' ' J 1926, to one, Mildred Hartman, and the deed from 
the said lfildred Hartman to defendant, Ramza 
Asea, dated November 12th, 192G, be :-;et aside and 
held to be fraudulent, null and void and of no effect 
as against the judgment recovered by complainant 
in the District Court of the Second Judicial Dis-
trict of the Count y of Hudson, on Niarch 18th, 1927. 

And petitioners appeal from the decree of the 
Chancellor which decrees as aforesaid, upon the 
ground that the same is erroneous in that the Court 
had no jurisdicti9n to make such decree because, 

( 1) The action was prematurely brought. 

10 

( 2) Complainant had no lien on the property al- 30 leged to have been conveyed. 

(a) Complainant did not exhaust its remedy at 
law agairn;;t the defendants. 

Petitioner8 therefore pray that the said decree of 
the said Chancellor may be, wholly reversed, set 
aside and for nothing holden, and that petitioners 
may have such other relief h1 the premises as to 
thiR Court sha11 seem proper. 

HERZFELD & LIT,-rAUER, 40 
Solicitors for Appellants. 
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Ansiver to Petition o.f Appeal 

:Nicholas L. Schloede1·, 
of Counsel with Appellants. 

Service of · a true topy of the ·within Petition of 
Appeal iS' acknowledged this 16th day of Novernbe1· 

10 1927. ' 

20 

40 

srr I~IN, McGLYNN & HANNOC1H 
' Sorrs of Complainant-Appellee. 

ANSWER TO PETITION OF APPEAL 

(Pilecl Decembel' 14.) 1.92''/) 

NKW JERSEY COlrRT OF ERRORS A1ID APPEALS 

Bet\Yeen \ 
UNITED STORES REALTY CORPORA-

TION, a (\n·pm·ation, 
Complainant, 

and 

JAMES .T. ASK\., RAl\IZA AsEA, his 
wife and ::UrLnREn HART::\IAN 

' Defendants. 

ON APPEAL FRO:\I 'IIIE COFR'l' OF f1IIAXCEHY 

T'he answe1· of l nited Stores Realty C01·poration, 
a corporation, the complain~nt-appellee, to the pe-
titfon of appeal of the a hoYe narnerl defenrlants-ap-
pellants. 

This appellee not acknmYledging all or an~· of the 
matte1·s ·which, in the said petition of appeal ,ne 

Dill o.f C'om,plai11t 

('Ontained to l>e true, for answe1·s thereto, neverthe-
less, says and admits that a certain final decree was 
entered in the Court of Chancery in the cause for 
that purpose mentioned, in the said petition as 
therein stated, but as to the substance and form 
thereof respectively, this appellee prays to refer 10 
thereto when it shall be produced. And this ap-
pellee is advised and verily believes that the said 
decree is agreeable to equity and prays that the 
same may be affirmed with costs to be adjudged to 
this appellee. 

R'l'EIN, ~IcGLY -1.T:K & HANNOCH, 
Solicitors for and of Counsel with 

Comp1ainant-Appe11ee. 

BILL OF COMPLAINT 

( Piled .A.ugu st 9, 1f)2''/) 

IN CHANCI~R,Y OF NK,Y JERREY 

To the Honorable Edwin Robert Walker, Chnncei-
lor of the Stnte of N e1e J c,rsey: 

'l'he eornplainant United Rto1·eH Realty Corpora-
tion, a corporation of N e\.Y York, duly authorized 
and licensed to transact lmsineHs in the State of 
New Jetsey, respectfully shmvR that: 

1. On October 6, 192'5, the ('Omplninant entered 
into an agreement of lease with the defendant James 
.J. Asea by the terms of whith the complainant rent-
ed to the defendant .J arneR .J. ARea, the southerl)~ 
i.;tore in the lmilding Edtnate and known as ~435 Ber-
µ;en line Avenue, Fnion Hill, :Xew ,Jerse~r, as the 

20 

30 

40 
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Bill of Complmi ,11t 

premises we1·e then pm·titioued off, which premh;es 
· were to be occupied by the defendant, .James ,J. 
Asea, as a store fm· the Hale of 01·angeade, frank-
furters and soft drinlrn fo1· the tel'ln <'ommencing on. 
the 15th day of October, 192G and ending- on the 

10 14-th day of October, 1931. 

20 

2. The Raid defendant, .Jamei-:; .J. Ai-:;ea, agi-eed to 
pay the annual rent of $1,500 up to and including 
October 1--!, 1928 and the1·eafter the annual 1·ent of 
$1,800 for the balance of the te1·m, payable iu equal 
monthly instaJhnents of $125 on the 15th day of 
each month up to October 1.J, 1928 and in equal 
monthly installmentf..; of iH50 thereafter for the ha l-
ance of the term. 

3. Thereafter the Haid defendant, J arnei-; .J. Asea, 
entered into the pm;seHsion and occupancy of said 
premises aR a. tenant thei·eof by ,irtue of s,dd lease , 
but he refused and neglected to pay the inHtallments 
of rent ·which be<·arne due on November 15, 1925 h1 
the sum of $125 and on De<·ember 15, 1925 in the 
HUlll of $125 a ]though often demanded. 

4. 'l1'hereafter and on Detembe1· 27, 192G the com-
plainant iluitituted Huit in the District Court of the 
Second Juditial District of the County of Hudson 

30 for the two insta1lments of 1·ent due as he1·einbefore 
Ret forth. .Judgment was rendered in Haid suit in 
favor of the <·ornplainant and agahrnt the defendant, 
,Jame:-;; J. Asea, on Ma1·ch 18, U)27 in the Hum of 
$250 damagei-:; besides the Rum of $16 .18 ('OHtH of suit. 

5. 'rhe1·eafter and on Apl'il 7, 1927 the complain-
ant caused exeeution to be ir-;sued out of Raid Dis-
tl'ict Cour-t of the He<"ond ,J udicia] DiRtril-t of the 
County of Hudr-;on dil-ected to the Hergeant-at-Ar1m; 

40 of Raid ronrt againRt the goodi-i and (·hattels of the 

-j 
Bill of (Yorn ploi 11t 

~aid defendant JameH J. AHea \Yhich Haid execution 
was retun1ed by the Haid Sergeant-at-Arms, wholly 
unsa tisti.ed. 

u. Ou J.. T oYemher 12, 1!)2G, and for a long period of 
time pl'ior thereto the defendant, James J • Asea, lO 
was seized in fee simple of a certain tract of land 
and prernisei-; in the 'rownship of ..1..Torth Bergen, 
County of I-Iudson and State of ..1..-mv Jersey and 
more pm·titularly deHtl'ibed aH followR: 

BEG-IN NL TG at a point in the 1101-therly side or line 
of Angelique Sti·eet at a point dh,tant 656.46 feet 
·westerly from the wei-;tel'ly line of the lluds .on Bou-
leYard 1·unning thence northerly and at nght an-
g-Ies t~ Angelique ~u·eet 82 feet to a point in 1101:th-
erly line of lot ~52 on ~mid map; thence running 
westerlv and along northerly line of Raid lot t52 
and als"o the 1101·thel'l~' line of lot t51 on said 1nap 
.:n feet to a point running thence southerly and pa_r-
allel with the ti.nit <"ourse running 82 feet to s~ud 
northerly line of Angelique Street and 1·un~ing 
thenee easterly along northerly side of Angelique 
~tl'eet 21 feet to point. 

Being pai·ts of lots 31 and 5~ on Haid map. 

7. On said NoYember 12, 19.:W the said defendant, 
1Tarnes .J. Asea and Haniza Asea, his wife, executed 
a derd puq>0rting to co1wey the said lands and 
premi 8es to one :Mildred 1-Iartman for the stated 
considei·ation of $1 whith said deed was on Novem-
ber 13 192G re<"o1·ded in the Register's Office of the 
Haid (_~ounty of Hudson in Book 16:32 of Deeds for 
said County at page 17. 

8. On said date the said 1\lildred Hartinan execu-

80 

ted n deed pm·porting to eonvey the said lands and 40 
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Bill of Comploi1tt 

premises to Raniza AHea, wife as aforesaid, for the 
stated con~dderation of $1 which said deed was ou 
:November 13, 1926 reco1·ded in the Register's Office 
of said County of .H.udson in Book 1682 of DeedH 
foi- said County at page 18. 

9. Said conveyanc-e wai-; volunta1 ·y and without 
the support of an adequate and valuable considei--
ation and wai-i fraudulent aH against the complain-
ant as a (·1·editor of the i-iaid James J. Ai-iea. 

10. The complainant has been and is unable to 
find any other property of the said JameR J. ARea 
out of which to satisfy its said judgn1ent and has 
exhausted itR legal remedy against the sai.d Jamei-; 
.T. A.sea. 

Complahrnnt is without adequate remedy in the 
( 

1ourts of l;.yw and therefore prayR: 

1. 'l'hat J ameH J. AHea, Haniza Asea his wife 
' ' and Mildred Hartman, who are the defendants to 

this suit may airnwer this Bill of Oomplai.nt and 
each statement therein made. 

2. That the said defendants may make discovery 
of who ha:-; poRsessed and occupied the said lands 

~10 d . an premises and receiYed the 1·ents, issues and 
profits thei-eof since the Haid p1"etencled C'onvevanre 
he1·einabove Ret forth waR made. · 

:3. '11hat the said defendants or some or one of 
them may be decreed to pay complainant the 
full amount due and owing to him on his said judg-
ment, together with intereRt, C'osts and execution 
f eeR accrued the1·eon. 

4. 'l.,,hat the Haid fraudulent conYeYance by the 
40 sai.d defendants .Tames .r. As(-'H, Rm~iza ARe~1, hh; 

t) 

Bill of eomploint 

wife, to Milched I-Lutman and from the said Mil-
dred 1-Iartman to Raniza Asea, wife as aforesaid, 
may be set aside and held to be fraudulent and de-
clared null and void and of no effert as against 
romplainant's said judgment. 

5. '11hat the said lands and p1"emises may be sold 
free, clear and discharged of and from the said 
fraudulent conveyance under the said writ of ex-
ecution, and the proceeds thereof, or so much there-
of as may be necessary, applied to the payment of 
complainant's said judgment. 

6. That a ,vl'it of subpoena may issue, command-
ing said defendants to answer this bill of complaint 
and to abide by such decree as this court may make 
in the premises. 

STEIN, McGLYNN & HANNOCH, 
Solicitors for and of Counsel with Complainant. 
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ANSWER 

(F'ilecl August 2.3) 1.9,2,7) 

IN CHA.XCERY OP ~KY\'" ,TBRSEY 

lO Between 

20 

UNITED STORE8 REALTY CORPORA-

TION, a. Uorpotation, · 
Complainant, 

and 

JAMES J. A8E~-\, HxM ZA ASEA, his 
.. wife and lVIrLDRED IIARTMAN, 

Defendants. 

The anffwe1·s of the defendants, James .r. Asea and 
Ramza Asea, his wife. 

'fhe defendant, James J. Asea answering· the Bill 
of Complaint says that: 

1. Paragi-aphs 1 to 4 inC'lusiYe m·e adrnitte<l. 

2. Defendant ha~ no knowledge 01· inf01·rnation 
sufficient to form a belief as to the statements in 

30 paragraph 5. 

3. Paragraph 6 is admltted. 

4. Paragraphs 7, 8, 9 and 10 are denied. 

5. As a further defense, defendant alleges that 
complainant has no standing in this Court to enable 
it to question said alleged conYeyance, in that this 
action is prematurely brought, for the reason that 
complainant has no lien on the property alleged to 

40 have been conveyed, nor has complainant exhausted 
its remedy against defendant. 

G. As a f urthet def eiu;e, defendant alleges that 
said conveyance was made ,Yith good intent and that 
defendant was not rendeted insolvent as a result of 
said conveyance. 

7. As a fui·ther defense, defendant did not make l0 
said conveyance with actual intent to hinder, delay 
ol' defraud either present and future creditors. 

The defendant, Ramza Asea answering the Bill 
of Complaint says that: 

1. Defendant has no know ledge or information 
sufficient to form a belief as to the statements in 
paragraphs 1 to 5 inclusive. 

2. Defendant admits paragraph 6. 

3. Defendant denies paragraphs 7 to 9 inclusive. 

4. Defendant has no knowledge or information 
sufficient to form a belief as to the statements in 
paragraph 10. 

HERZ ,FELD & LITTAUER, 
Solicitors of Defendants, 

Jam es J. Asea and Ramza Asea. 

20 

30 

40 
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DESIGNATION 

( Filed f:f eptember 17) 1927) 

lO Between 

20 

20 

40 

UNI'l'ED STOitrns HEAL'l'Y CORPORA-. 
TmN, a ( \n·pm·ation, 

(fomplaina11t, 

and 

,TAl\IES J. ASEA, RAl\IZA ASEA, hiN 
·wife anrl lVITLDRED HARTMAN 

' Defendantf.-;. 

'rhiR matter being opened to the court by Aaron 
La~s~r, of the firm of Rtein, lVIcGlynn & Hannoch, 
Ro~icitorR for the con1plainant, and thiR application 
being .consented to by the Rolicitors of the defend-
ant, it is on thi8 5th day of October, 1927 

ORDERED, that the 2Gth day of ()ctobe1·, 1927, at 
the hour of_ 10 a. m. in the foreno n1, at Chancery 
Oh~mbers, 1n the City of Ne ·wark, New JerRey, he 
designated as the time and place fo1· the heai·ing· of 
the above entitled cauRe. < 

Alonzo Chnn·h, \T. C. . 

1Ve he1·eby <·oni-;ent to th~ entl-y of the ahove DeR-
ignation. 

HERZl?ELD & LfT'l1AUER, 
Attorneyi-; of Defendnnts. 

• 
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MINUTES OF FINAL HEARING 

IN CHANCERY OF NE,V .JERSEY 

October 26, 1927. 

Between 
UNITED STORES REALTY CORPORA-

TION, a Corporation, 
Complainant, 

anrl 

JAMES J. ASEA, RAl\IZA ASEA, his 
wife and MILDRED HARTl\IAN, 

Defendants. 

Transcript of shorthand notes of testin1ony taken 
in the ab~ve entitled cause before his Honor, Alonzo 
Church, Vice Chancellor, at the Chancery Cham-
bers, Newark, New Jersey, in the presence of 
Messrs. Stein, McGlynn & Hannoch ( by Norman B. 
Grobert) for complainant; Messrs. Herzfeld & Lit-
tauer (by Mr. Herzfeld) for defendant. 

( Opening by complainant's counsel.) 

Mr. Grobert: I offer deed from Antonio Ardito 
and husband to James Asea and John Asea, convey-
ing the premises described in the bill. 

Mr. Herzfeld: ,ve have no objection to the intro-
duction of the deed. 

The Court: They will be marked. You can iden-
tify them. 

10 

20 

30 

Mr. Grobert: A deed from John Asea, unmarried, 4:0 
to .r a mes Asea, conve~rjng .r ohn Asea's interest in 
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Af,inutes o.f Pinal If ca,ri11g 

the prope1·ty to his brother James Asea. A d~ed 
from James Asea and Ramza Asea, hii-:; wife, to :Mil-
dred I-Iartmau; and a deed from Mildred Hartman 
to Ramza Asea, all for the same premises . 

Papers marked C-1, f'-2 c~3, C-4. 
Mr. Grobert: I also offer the lease in evidenee. I 

understand there is no objection to that. 
Paper mai·ked Exhibit f'-5 . 
Mr. Grobert : It is ali,:;o admitted that the deed 

whereby James Ai,:;ea and wffe conveyed to Mild1·ed 
Hart1nan and :Mildred Hartman conveyed to Ramza 
Asea --were without consideration. 

Mr. Herzfeld: "\Ve do not admit that, your Honor. 
'l'hat ii-:; a matter of p1·oof for the complainant. 

The Court: Yes. I think, if it is not admitted, 
you ·will have to prove it. 

Mr. Grohert: ..All right . 1 am prepared to p1·ove 
it. 

It is ah,o admitted by the ani,:;we1· that the defend-
ants have a judgment whkh vvas 1·ecovered and the 
judgment still 1·emaini-:; unsatii-:;fied of record . 

'l'he Court: "'~hen ,vas the judgment recovei·ed? 
Mr. Grobert: March, 1927. 
'l'he Oou1·t: vVhen they entered into this aµ:1·ee-

rnent the defendant owned this property? 
Mr. Grobert: Yei-:;, sit. 
'rhe Court: And they ~mbsequently-the man sub-

sequently c<mve~red it through mei,:;ne conveyances 
to his wife? 

Mr. Grobe1·t : Yes, sir. 
The Court: And the man i-:;igned the lease. ..All 

right. T'hen I suppose it is a question whethe1· 
these deeds ate fraudulently made, isn't it?' 

Mr. Grobe1·t: Yes, sir. 
'l'he f'omi: All right. 

13 

Affou.fes of Finol Hea ,ri11g 

Mr. Herzfeld: Does your Honor care to hear me? 
The Court : Yes. 
Mr. I-Ierzfeld: This has been a most unusual open-

ing and introduction of testimony. 
I had a 111otion to 1nake before the case went on, 

which I believe is dispositive of this entire case, but 
I don't know whether your Honor wants me to wait 
until the proof is in or whether I should proceed 

10 

now. 
The Court: \Vell, you can do as you please about 

it. 
Mr. Herzfeld: "\Vell, I shall 1nake the motion, at 

this time, because I belieYe that it is a very impor -
tant one. 

The Cou1·t: "\Vhat are you rnmdng to strike out, 
the bill? 

Mr. He1·zfeld: It will amount to that. 
I have set up 111 my answer that this action is 

prematurely brought in that, the complainant has 
never reduced his J·udo-ment to a lien against real b 

property, and I haYe cases here showing, that in 
order for the complainant to have a standing in a 
('Onrt of equity, it iR necessary for him to reduce 
his judgment to a lien against real property, before 
the Court can con.Rider the alleged fraudulent con-
Yeyance. 

Chancellor "\Villiamson in the case of Swayze v·. 
FJwayze, 9 Equity, 273, the Court says, "The princi-
ple is so well esta hlished, and is so familiar, that in 
order to give a ('reditor a standing in the courts, to 
enable hhn to question a conveyance of his debtor 
on account of fraud, he must have some lien on the 
property, that it js unnecessary to Cite authorities 
on the point." 

30 

"'rhe (·ornp1ninant, on the twent>r-first of Sept.em- 40 
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Minutes of P ',inol Hewriing 

ber, 1835, 1·eeovei·ed a judgment in a Justice's coul't . ' against Daniel S-wayze, for the sum of ninety eight 
dollars and ninety nine cents, and on the twentr-
fourth of Septern bel', 1849, he files hir-; bill in th

0

is 
('Ourt, and asks to have a conveyance, made by his 
debtor on the tenth of January 1831 i-;et ai-;ide for 
fraud." 

Befo1·e procerding furthe1·, I jui-;t want to show 
by analogy that this case is exactly aR the casr I 
am quoting to the Court. In this eaRe the comrlain-
ant recovered a judgment fo1· two hund1·ed and fifty 
dolhns in the Distl'ict Court of Kearney, and ha~-; 
never docketed hiR judgment, so that it l'emains a 
lien on real eRtate, hut is merely a judgment in 
the Dii-;tl'ict Court, and, aR the (Jourt knows, a Dis-
trict Co~1·t judgment doeR not affect real 1n·ope1·ty. 
. In the S1c'(t1;.~e car-;e the Court further says : "This 
Judgment, hy the r-;tatute, was no lien upon the land, 
and the complainant does not show that he had ex-
haus _ted hir-; 1·ernedy by execution, or any reaRon why 
he did not enfm·ce hjs judgment against hh; debto1·. 
1ndeed, the complainant AhowR by his bill that hjs 
debt _oi- had abundant peri-;onal property to RH tii-;fy 
the Judgment. Unde1· thei-;e efrcunrntance1-1- afte1· ,t 
delay of fourteen yem·:-; and afte1· his debtor iR dead, 
t~ere is no propl'iety in the Court's interfering in 
lns behalf even if hif.i judgment was of a nature to 
-warrant it. 

.. rrhe only 1·eaRon why the Coul't of Chancery in-
terferes on heha lf of a judgment c1·editor is t~ re-
move the obstacle which has been fraudulently in-
terposed to prevent the sati:-;faction of the judg-
ment hy due proces:-; of law . But if this conveyance 
had neve1· been made, the judgment could not have 
been enforced af?;ah1st this lanrl. 

17 

Complffi1wJ1t's: Prcderick E. Ba -u,er-Dirnct 

' ·In this af,,pect of the ease, the ('ornplainant is not 
entitled to relief ... 

I have anothe1· case, the ('ase of Y ouHg v. Frie1', 
9 Equity, 465: "The defendants have, by their sev-
eral answers, made the discoYery which the bill calls 
for. But they insist that the complainants have no 10 
1·ight, by a bill in this court to question the judg-
ments nor the dispm;ition of the partnership prop-
erty, because, as o·edito1·s at huge, they have no 
standing in this court. rr·he objection is well taken. 

• The principle has always been recognized by the 
cou1·ts, both of law and equity, in this state.'' 

Now, I submit, your Honor, that the complain-
ant has no standing in this coui-t as a creditor to 
attempt to set aside an alleged fraudulent convey-
ance because, even if he could su~ceed in this court, 20 
he would have no lien on the property so that he 
could set aside his decree, and I subn1it, your Hon-
or, this bill should be dismissed, as set up in the 
answer. 

(Discussion.) 
'l'he Court : I will deny the motion. 
M1·. Herzfeld: I ask for an exception, your I-Ionor. 

PREDERICK E. BAUER, sworn for the com-
plainant: 

Dire('t-examination by Mr. G1·ohe1·t: 
Q. l\tlr. Bauer, what is you1· occupation? A. I 

am attorney and counsellor-at-law of the State of 
N ev1r ~T ersey. 

Q. And did you draw up these deeds that have 
been put in evidence here this morning? A. I did. 

30 

Q. \Vas there any conversation passed between 
any of the partjes for _the real estate conveyed by 40 
the-se deeds? A. None whateve1·. 
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Oomplaina 11es: Frederick E. Bu uer-C1·oss 

CROS~-EXA1VIIXA'l1IO:K by l\tlr. He1·zfeld: ., 
Q. l\tir. Baue1·, ,Yill you explain to the Cou1·t the 

drrumstances under which these deeds were d1·awn'? 
10 Mr. Grobert: I obje(·t to that, if the Cou1t 
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please. 
'l1he C01ut: I will allow it. 

'l1he vVitne:-;s: Do you want me to tell-
'rhe Court : ~Just explain the circumstances. 
'l1he \~Titness: l\-lr. Asea and his ,Yife C'arne to m:r 

office about a year ago--1 don't know the exact date 
-and Mr. Asea told me that he jm,t C'onsulted his 
physician a bout some difficulties he was ha Ying in 
his system and the physician advised that he should 
have an almmit immediate operation and therefore 
he wanted to put his affairs in such shape that hii,:; 
wife would have no difficulty, if anything happened 
to him, and that wa:-; the reason he gaYe me for 
transferring- title. He brought with him his 
deed; 1 think, his deed from his ' brothe1· to him1-1elf 
was the deed he had with him, and I then p1·epared 
the deed:-; from him and hi:-; ,vife to a )'0ung lady 
in the office, Gertrude Hartman, and the deed ba('k 
to her to hi8 wife and they exe('uted them and they 
waHed for thern that mon1ing because lie expected 
to go to the hospital almo1-1t immediately. 

':l1he Court : 11-1 that an? 
':l'he ,Yitnes1-1: That i:-; all. 

lVIr. Grobe1t: That iR all. 
':I1he Court: That is all, sfr. 
Mr. J-I ei·zfeld: At this time, I request lll)' 

n10tion that I made at the start of the case, 
that upon the complainant's case that they 
are not entitled to-( interl'upted) 

The Court: Tow, if )rou want to make tJrnt 

lD 

Defendants': James Asea~Direct 

1notion, you al'e precluded, if it is denied, 
from putting in any e,·idence. Nmv, you can 
make it or not, as you ehom,e. The rule of 
the Court of Chancery is that, if you ask to 
dhnniss on the complainant's case and the 
motion is denied, you are not entitled to put 10 
in any defense. 

Mr. Herzfeld: Y ou1· l-Ionor, then I will 
withdraw the motion. 

.JAMES ASEA, sworn for the defendant: 

Dired-examination by 1VI1·. Herzfeld: 
Q. Nir. Asea, on or about November 12, 1926, 

were you the owner of a piece of property in North 
Bergen, -which is the i,:;ulJject of this suit? '\,Vere 20 
you the owner of that property? A. Sir? 

Q. Were you the owner of the property on Nov-
ember 12, 1926, whieh is the subject of this suit? 
A. Yes, sir. 

Q. And did yon, on or about that date-(inter-
rupted) 

'l1he Court : Are you hard of hearing? 
'l'he Witness: Yes, sfr. 

The Court: Come up here. 
Q. Did you, on or about that date, convey that 30 

property through one, Miss Hartman, to your wife, 
:Nirs. As-ea? A. Yes, sfr. 

Q. Did you sell that property? A. Yes, sir. 
Q. Will you explain to the Court your reason for 

doing that? A. Well, you see, I have been suffer-
ing now-

~Ir. G1·obert: I object. 
A. (continuing) -for seven yean;. 

1'he Con1t: I will allow it. 
40 
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J)efe1u/oHfs': Jomes , tseo - Direct 

~rhe ,YitneHH: I haYe been 1-:uffel'ing Hix yean-; with 
a Htl·i.dure. 'l'h1·ee doctors are tending to me, HO I 
<'an't hardly walk. I went to D1·. I?rank1iu and he 
Haid, '· You mm.;t g) to the hm;pita 1 befo1·e you 
d1·op dead. lf >·on will wait, is i-;omething dan-
gerous." He wrote me a letter to go to the 
hospital for au operation. l went home arnl 
to1d my wife I am Yery clanger (?) if I got 
a cold when I had that operation. 1f I owed. 
you money - I haYe been drawing her money, twent> r 
three hund1·ed dollars to use. I Haid, "It is just as 
,Yell for you to take the prope1·t)r and s:m1ebody 
else, because, if I died in the hrn.;;pital, my brother 
might come from Paterson and make a claim he 
wants the property. l ,-vent to Mr. Bauer and ex-
plained the situation. I had to sit on a chair with 
pains. I went home and seem) · three children and 
wife in front of me, so 1 couldn't go to the hospital, 
Hee? So 1Ir. Bauer changed the paper; he had been 
our attorney for the pa Ht ten yeai·s; and I ha Ye been 
suffering- Hince. I haYe a letter from l\'Ir. E.,rank1in, 
which is I ha Ye-I have to go to this hospital. 

l\Ir. Gro he1·t : T ever mind. 
Q. :Now, Mr. A.sea, in November, 1926- A. YeH, 

sir. 
Q. -when you sold that property to your wife, 

did you have anything else in your name, or any 
other propert>· whatsoever? A. Yes, sir. 

jt. 

Mr. G1·obert: Your Honor plem;;e, I object 
to that. 

The Court : I ,dJl allow it. 
A. I had the mill, a silk mill, 553 Summit Avenue. 
Q. What kind of a n1ill was that? A. Silk Mill. 
Q. Silk mill? A. Money credit what she has in 
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Q. And hmv many people did you have working? 
A. I had seven people. 

Q. And in your opinion, 1Ir. Asea, how much 
wou]d you say that that silk mill was worth? A. 
The silk mill is worth over ten thousand dollars. 

Mr. Grobert: If the Court please, I would 
like my objection noted to this whole line of 
testimony. 

The Cmut: vVell, :vou have; it is noted al-
ready. 

Q. Did you haYe any other property? A. Well 
I had some money in the bank at that time, and had 
charge of a pool room and recreation academ:v on 
Bergenline Avenue. 

Q. Now, will you tell the Court whether you are 
able to pay this judgment of two hund1·ed and fifty 
dollars today? A. No, sir. 

Mr. Grobert: I object to that. 
'J1he ,vitness: I can't pay it. 

The Cou1·t : I will allow it. 
'l'he ,vitness: Because I don't see how I can pay 

jt when they have got my money; they have four 
hundred and twenty five dollars out of my money 
and I don't see any ways that I can get the money. 

Mr. Grobert: Your Honor please, I object 
to it. 

'l'he Court: It is all right; I ,-vill allow it. 
The vVitneRs: And they took my fixtures for four-

teen hundred dolla1·s. 
Mr. Herr,feld: All right. That is an. 

CROSS-EXA11INA'l'ION by Mr. Grobert: 
G. Mr. Asea, did you ever undergo the operation? 

A. Run what? 
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Q. Did you undeq:{o the operation? A. What is 4:0 
that? 
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Defenclants): R<Mnzn Asea-Dircct 

The Coul't: Come up here. 
Q. Did you go to the hospital'? A. ,Yell, I didn't 

go to the hrn~pital. 
Q.. Diel you ever have the operatfon? A. No, sil-. 
'rhe Court : Do you own this silk 1nill now? 

10 'rhe "\Vitner-;s: Ko, f-dr; I Hold it in l\{areh. 

20 

30 

40 

T'he Cou1·t: ,vhen? l\1:ai·ch '27? 
'r'he Witner-;s: Yes; l\-larch '27. 
'l'he Cou1't : v\'ho did you sell it to? 
'I.1he vVitnesR: I sold it to a fellow from Paterson. 

His name is PaHR. I-le moYed avi'ay. It used to be 
952 Summit AYenue. 

:Mr. Grobert: That is all. 
:Mr. Herzfeld: lVll·R. Asea. 

RAl\-fZA .J. ARl~A, f-rwo1·n for the defendant: 

Direct-examination hy ~lr. lle1·zfekl: 
(l. Mrs. Ar-;ea, you are the wife of the p1·evionR 

-witness? A. Yer-;. 
Q.. Will you explain to the Court the c·ircumstmt-

ees under whic-h this deea was made to you, and the 
1·eason for it? A. ,Vel1, my husband ·was to go un-
der a serious operation and he was up to Ree Dr. 
Franklin from J e1·Rey City and he orde1·ed him to 
go to a hospital immediately for an ope1·ation; told 
him it was very dangerous. I-le came home to me 
and he told me the situation and he says, "Ramza, 
the doctor· Raid that the operation ,Yas very serious, 
and, being that I have been taking your money right 
along, the buRiness, it is no more than right that I 
should turn the property over into your name.'' 

Mr. Herzfeld: I see. 'rhat is a 11. 
Mr. Grobert: No questionR. 
M1·. Herzfela: That is our caRe, your 1-Ion-

or. 

.A_rgume'JI t 

':I.1he Court: Well, do you want to sum up 
or do you want to file memorandums? What 
do you want? 

Mr. G-robert: I am perfectly willing to sub-
mit it to your Honor's decision. 

Mr. Herzfeld: All I have to say, your Hon- 10 
or, it has heen a very short case and very 
simple. It all hinges around the judgment 
of two hundred and fifty dollars and the bur-
den of proof is upon the complainant to show 
your Honor that this complainant by means 
of the fraud of these defendants · have not 
been enabled to collect its judgment. I do 
not believe that the Court should lend its aiu 
to setting aside a eon veyance on such meager 
proof as this, . particularly when the amount 
of the judgment is two hundred and fifty dol-
lars, and when it can be satisfied through 
some other means . T·he comphtinant has 
other means. 1rhis man is a young man . 
He can work and there is no reason why they 
cannot satisfy it through the usual channels 
of law, and, furthermore, I submit, your Hon-
or, that this conveyance was not fraudulent. 
'f'his man has testified and the man who was 
subpoenaed by the complainant has testified 
that when the man came to have the deeds 
transfer1·ed he told him that he was to un-
dergo a very serious operation, and, because 
of the fact that he o-wed his wife some money 
und in caRe he died some brother from Pater-
:-;on might make a claim to the property, he 
wanted to protect her in every possible man-
ner, so, under the facts of the case, I believe 
that the complainant is not entitled to a con-
vey<1nce. 
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A rgurne11t 

~fr. Grohert: rrhe Court plea~e, t~ere is one 
c·iN·umstanee I would like to point out to 
your H ono1· and that is, there has been a 11 
this talk here this morning about a seriom; 
operation and dodor's advice, but no doctor 
is p1·odueed. rrhe operation was never per-
formed and the ·wife still holds the property. 
This man admits that he has no assets with 
·which to pay the judgment, and, in Yiew of 
this situation, I believe that the law ii:-; Ye1·y 
elem· that fraud h, presumed and the burden 
of p1·oof is cast upon the defendant to pron• 
that the conveyances ,ue free from fraud, 
once we proved that the eonveyance was 
made, and that the conveyance was not sup-
ported by· any consideration, and, in Yiew of 
all these facts, I believe there should be a de-
cree in fayo1· of the C'Omplainant. 

The Court: I will advise a de('ree for the 
c·ornplainant. 

Mr. Herzfeld: May T ask an exception, 
your Honor? 

rrhe f1oul't: Yon don't ha Ye to in Chancery. 
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FINAL DECREE 

_(:Filed October 28) 1921) 

IN Cl-IAN OE RY 0111 NE\V .JERSh y 

Between 10 
UNITED STORES REALTY f1oRrORA-

TTON, a Oorpora ti.on, 
f1ornplainant, 

and 

.J .A1\1ES .T. AsEA , RA:\I 7"A ASEA, his 
·wife and ~ITLDREn HART::\1A?\, 

Defendant~. 
20 

This carn,e coming on to he heard in the presence 
of Norman B . Grohert, of the firm of Stein, Mc-
Glynn & I-Iannoch, Rolicito1·s of Complainant and 
Mervin Herzfeld of the firm of Herzfeld & Littauer, 
Rolicitors of Defendants, and the Court having ex-
amined the pleadings and taken proofs orally and 
in open Court, and having heard and c.onsidered ar-
g11ments· of counsel thereon: 

And the f1ourt heing satisfied that the defendant 30 
.Tames J. Asea on November 15, 1926 became indebt-
ed to complainant in the sum of J250; that on the 
J :~th day of Novern her, 1926, the said defendantR 
-Tames J. Asea and Ran1za Asea, his ·wife, executed 
a deed conveying to the defendant Mildred Hart-
man the lands and premises hereinafter described, 
which deed wai-; recorded as hereinafter stated; that 
on the same date the said Mildred Hartman con-
veyed the premises hereinafter described to the said 
Tiamza Asea, wife as aforesaid, which deed was re- 40 



10 

20 

30 

40 

Pfo({l ])(wrer 

co1·rled as he1·einafte1· stated: that the Raid conyey-
ances were voluntai-y and without the suppo1·t of 
an adequate valuable (·orn-drleration and were fraud-
ulent m; against eomplainant as a (Tedito1· of said 
James .J. Asea: that complainant on the 18th day 
of :March, 1!>:27, 1·ec0Yered a judgment on said debt 
against th.e :-;airl defendant James J. Asea in the 
Distl'iet Coul't of the Sec-ond ,Judicial Di8tl'ict of the 
County of Hudson in the sum of $~50 damages arnl 
$,lG.18 coi-,ts; that complainant has caused an exe-
eution to be issued out of scdd Distl'ict Court of 
the Second Judicial Distl'ict of the County of Hud-
Hon on said judgment against said defendant, ,James 
J. Asea, which said execution hw.; been 1·etun1ed 
·wholly unsatisfied; that complainant haR been and 
is unable to find any other prope1-ty of the said de-
fendant, . James J . Asea, out of ·which to satisfy his 
said judgment aud has exhausted hiR legal reme<ly 
against said defendant, ,James J. ARea; that the Raid 
judgment still remains wholly unpaid and unRatiR-
iied; that the said deed f<n· the said lands and prem-
ises made l>y defendant, ,James ,J. Asea and Rarnza 
Asea, his "\Yife, to the defendant Mildred Hai·tman, 
as aforesaid, and the deed from the defendant Mil -
dred Hm·tman to the defenclant Raniza Asea were 
fraudulent aR against the complainant as a creditor 
of the said defendant, JameR .J. ARea and shonlfl he 
set aside aH againRt said ('Omp la inant; 

lt iR on this 2Gth day of October, 1927, Ou,nEREn, 
ADJTDGED ANn DECREED that the said deed made by 
the defendant James ,J. Asen and Hamza ARea, hls 
wife, on the 12th day of November, 1926, and re-
<·orded in the RegiRter'R Office of the County of I-Jud-
son in Book lG:~2 of Deeds for sai<l County at page 
17, to the defendant Mildred l-hntrnan, and the deed 
-from the defendant, l\fild1·ed Hartman, to the de-
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Pinal Decree 

fendant, Ramza Asea, made on the 12th day of 
November, 19·26 and recorded in the Register's Of-
fice of the County of Hudson in Book 1632 of Deeds 
for said County at page 18 for all that certain 
tract or parcel of land and premises situate, lying 
and beincr in the rrownship of North Bergen, Coun-o . 
ty of Hudson and State of New Jersey, on a certain 
~rnp on file in the Hudson County · Register's Office, 
entitled "Map of property belonging to B. W. Ru-

J " . diger, North Bergen, Hudson County, N. . 1s 
hounded and described as follows, to wit: 

BEGINNING at a point in the northerly side or 
line of Angelique Street at a point distant six hun-
dred and fifty -six feet and forty-six one hundredths 
of a foot ( 656.46) westerly from the westerly line 
of the Hudson Boulevard, running thence northerly 
and at right angles to Angelique Street, eighty two 
( 82) feet to a point in the northerly line of lot 
numbered fifty-two ( 52) on said map aforesaid; 
thence ru~ning westerly and along the northerly 
line of said lot fifty-two ( 52) and also the northerly 
line of lot fifty-one ( 51) on said map, twenty-one 
( 21) feet to a point; running thence southerly and 
parallel with the first course run, eighty-two ( 82) 
feet to the said northerly line of Angelique Street, 
and running thence easterly, along the northerly 
side of Ap_gelique Street, twenty-one (21) feet to 
the point or place of beginning, being parts of lots 
numbered fifty one ( 51) and fifty two ( 52) on said 
map aforesaid. 

. he and the same are hereby set aside and held to 
be fraudulent, null and void and of no effect as 
against the judgment recovered by said complain-
ant in the District Court of the Second J udidal 
DiRtrirt of the 0onnt~r of HndRon on the 18th day 
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Pi,wl Decree 

of March, 19~7, against the said defendant, James 
.J. Asea, fo1· $:.::50 damages and $10.18 costs; mid 
that the defendants pay to the complainant the 
eostf:i of this suit to be taxed, including counsel fee 
of $25 which is hereby allm,,ed to said complainant. 

10 lt is furthe1· 0JWERED that unless the said defend-
ants James J. A:-;ea and Ramza Asea, his wife, shall 
within day:-; afte1· se1·Yite upon them of true, 
but unce1·tified copies of this decree and of said 
taxed bill of <·osts pay to the tomplainaut the 
amount due it upon its said judgment together ·with 
interest thereon and the said taxed costs execution 
issue for said taxed costs againi-;t the goods and 
chattels, lands, tenements and hereditaments and 
1·eal estate of the said defendant, James J. Asea ac-

20 cording to the practic:e of this cou1·t, directed to 
the Sheriff of the ~mid County of Hudson, and that 
the said Shel'iff proceed to :-;ell the lands and p1·em-. 
ises hereinabove descl'ibed unde1· and b.r vfrtue of 
said writ of execution free, clea1· and discharged of 
and from the said deeds hereinalJoYe set forth and 
of and from all r laims of the said defendant, J arnes 
,J. Asea and R.amza Asea, his wife, thereunrle1· 01· 
by virtue thereof. 

20 Respectfully advif-led, 
Alonzo f1hm·ch. 

K R. vVALKER, C. 
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"\Ve hereby appnrve the within Decree as to form. 

HERZFELD & LI'PT'AUER, 
~olfrit01·s f01· ,Jmnes J. Asea anrl Ramza Asea. 
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STIPULATION 

(Piled J)ecembcr 27) 192''1') 

()~ APPEAL Ji'lW:\J TllE Corin OF CllAXCEHY 

I 

Bet,,·een l 
1 ~Xl'l'ED ~'rourns HK\LT't COitPOlU-

'l'lOX, a C011>01·a ~ion, / 
Cornplarn,111t-Appelll'<', ·\ 

'> and 

1
. 

,Lurns .J. .c\1-r1•t\, H~urz:A A8K\, h iH 
\\"ife nud :YirLmrnI> HARrr:\IX~, 

Def end an ts-A ppe ll,1 nts. 1 

\V11E1-rnAs it appeai·s that the1·e wa:-; offe1·ed in eYi-
dence bY the complainant a Deed from John Asea, 
un111cn-i-ied, to .Jam es A:-;ea, con Yeying John Asea · s 
h1te1·est in the p1·operty, ,d1ic·h is the i-;ubjed of this 
appeal, to hi:-; brothe1·, JameH Ai,.;ea ; a Deed from 
,Tames Asea and Ramza Asea, his wife, to Mildl'ed 
H,utrnan : a Deed from ~Iildrect l-Iartman to Ramza 
\sea; ancl a certain lease entered into by c·omplain-

ant and defendant, .James Asea chlted October Gth, 
1 ~U,, which exhibits m·e ma1·ked, C'-1, C-2, (1-3, C-J 
,rnd C-5, i-espediYely and, 

"'\YIIEREAS it fu1·thel' appearn that sairl exhibits are 
not ei:;i-;ential to the dete1·rnination of this appeal: 
lt is hereby stjpnhlted by and lJetween the solici-
tor:-; for the rei-;pec·tive parties hereto that the in-
ehudon of :-;aid exhibits in the state of the C'ase ii-; 
he1·eby waiYerl. 

])a ten, Dec em be1· :2:-~, 19:27. 
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i-4'l1EIN", ::\JcGLYXX & HAXSOCH, 40 
i-4olkiton:; fo1· Complainant-Appellee. 

Hf~RZFELD & LITTAUER, 
Roliritors fo1· Defenrlants-Appellants. 
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New Jersey Court of Errors and Appeals 

Between 

UNITED STORES REALTY CORPORA-
,.1.'ION,, a corporation, 

Complainant-Appellee, -
On Appeal 

and from Court 

JAMES J. ASEA, RAMZA ASEA, 
his wife, and MILDRED HART-
MAN, 

Defendants-Appellants. 

of Chancery. 

BRIE 1F FOR DEF 'ENDANTS-AP 1PEL-
LANTS, JAMES J. .A:SEA AND 
RAMZA ASEA, HIS WIFE. 

Statem.ent. 

The record in this case brings into this court the 
decree ( p. 25) made in the Court of Chancery, in a 
suit brought by complainant to set aside an alleged 
fraudulent conveyance by defendant James J. 
Asea, thTough one Mildred Hartman to defendant 
Ramza Asea; as against the judgment in sum of 
Two hundred fifty ( $250) Dollars recovered by 
complainant in the District Court of Second Ju-
dicial District of the County of Hudson, against 
defendant, James J. Asea. 
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The ~omplainant alleged in his bill of complaint 
(p. 6, fol. 27) that suit was oomn1enced, and judg-
men t, subsequently obta ined on March 18 19'>7 · _ . . , ..,,1n 
the D1str1ct Court of. the Second Judicial District 
of the County of Hudson against defendant James 
J. Asea tn sun~ of Two hundred fifty ( $250) Dol-
lars besides Sixteen Dollars and eighteen cents 
( $16.18) costs of suit, which judgment was ad-
mitted in answer of defendant Jan1es J. Asea (p. 
10, fol. 26). 

The complainant further alleged that the said 
J mnes J. Asea, the appellant in th is cause con-
veyed certain real estate owned by him (p. ~' fol. 
8, et seq.) to one Mildred Hartn1an, and thence to 
defend~nt Ramza Asea, which said conveyances, 
c01npla1nant contended, were fraudulent as against 
said judgment. ' · 

This, defendant James J. Asea denied and 
further set up a defense, in his answer (p. 10, fols. 
34-41) that the action by complainant to set aside 
said alleged fraudulent conveyance was prema-
turely brought, :for the reason that complainant 
had no lien on the property alleged to have been 
conveyed, nor had complainant exhausted its 
remedy against defendant. 

This was urged again by couns el for defendant 
James J. Asea at the outset of the case before the 
Vice Chancellor (p. 15, fol. 16), but th~ motion to 
strike out the bill on that ground was denied. 

T~e conte~tion of defendant, Jaines J. Asea was, 
and is, that 1n order for complainant to succeed in 
its suit, it was necessary for it to have a lien upon 
the property alleged to have been fraudulently con-
veyed before it could attempt to set aside the con-
veyance, and that the learned Vice Chancellor erred 
in setting aside said conveyance, in view of com-
plainant's failure to acquire said lien. 
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In the determination of this case we are not con-
cerned with the question whether the conveyance 
by defendant James J. Asea was fraudulent, as 
it is our content1on that the Court of Chancery 
could not consider the question whether the con-
veyance was fraudulent as against the judgment 
recovered by complainant in the District Court, in· 
asmuch as said judgment was not a lien against 
real property. In support of this contention, the 
defendant James J. Asea relies upon the settled 
law of this State as hereinafter stated. 

POINT I. 

In order to give a creditor stand-
ing in 1 Court -of Equity, to ena ,ble him 
to question conveyance of his debtor, 
on account of fraud, he 1nust have 
some lien on the property. 

The judgment recovered by complainant in the 
District Court of the Second Judicial District of 
the County of Hudson against defendant James J. 
Asea in the sum of Two hundred fifty ($250) Dol-
lars on March 18th, 1927, was not a lien against 
real property. 

Section 172 of the District Oowrt Act 2 
Compiled Statutes) page 2005. 

The proposition that complainant n1ust have a 
lien against real property if he desires to proceed 
against the real property of his debtor alleged to 
have been fraudulently conveyed is not res nova in 
this State, but has been repeatedly affirmed. Chan-
cellor Williamson in the case of Swayze v. Swayze, 
9 N. J. E., 273, states: 
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"The principle is so well established and is 
' so familiar, that in order to give a creditor a 

standing in the court, to enable him to q ues-
tion a conveyance of his debtor on account of 
fraud, he rrwst hav ,e som,e lien on the property 
th.at it is unnecessary to cite authorities on th~ 
point. 

The complainant, on the 21st of September, 
1835, recovered a judgment in a Justice·s 
Court against Daniel S-w-ayze, for the sum of 
Ninety-eight Dollars and ninety-nine Cents 
( $98.99) and on the 24th of Septe111ber, 1849, 
he files his bill in this court, and asks to have 
a conveyance made by his debtor on the 10th 
of January, 1831, set aside for fraud. 

This judgment, by the statute, w<ts no lien 
upon the land) and the complainant does not 
show that he had exhausted his ren1edy by 
execution, or any reason why he did not en-
force his judg111ent against his debtor. ,:• ,; 'k 

. The only reason why the Court of Chancery 
interferes on behalf of a judgment-creditor, is, 
to re111ove the obstacle which has been fraudu-
lently interposed to prevent the satisfaction of 
the judgment by due process of law. But if 
this c.on.veyiance had neve r been made the . ) 

7udgrnent could not hav e been enfo rced aigaiinst 
thi8 la,nd/) 

The same con1petent authority, Chancellor Wil-
liamson in the case of Dunham v. Cox, 10 N. J. E., 
437 reite1·ates and an1pli:fies said rule and states : 

"This was a bill filed by a judgment and 
execution creditor, for the purpose of setting 
aside certain conveyance of real and pe1·sonal 
property made by the debtor, as is alleged, to 
def eat his creditors." 
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On page 466 the court says : 

"That a judgment and execution creditor 
may n1aintain a bill in a Court of Equity to 
remove out of the way fraudulent encum-
brances placed by a debtor upon his property, 
in order that the property n1ay be appropriated 
free from such fraudulent encumbrances to the 
satisfaction of the creditor's judgment, is so 
well established, that it is needless to refer 
to any of the numerous authorities to sustain 
the position. As there appears some doubt as 
to the extent ( the italics are the Chancellor's) 
to which such creditor 1nust proceed at law 
before he can invoke the aid of a Court of 
Equity, it may be well for this court to ex-
preS'Si an opinion on this point." 

That Chancellor then went on to state that 
"when a creditor has by a judgment estab-
lished his debt, by the statute, he acquires a 
lien upon all the real estate of his debtor to 
satisfy his debt. ·* +:· * It is not necessary 
for him to take out execution upon his judg-
111ent. The judgn1ent constitutes a lien 1 upon 
the land, and there is no necessity of compell-
ing the creditor, as a n1.ere matter of form, 
to incur the further expense at law of issuing 
an execution." 

It will be noted that in the above cited case the 
judgn1ent, by the statute, was a lien, and as a co~-
dition precedent for a creditor to invoke the aid 
of the Court of Chancery to set aside an alleged 
fraudulent conveyance, said con1plainant must ac-
quire a lien upon the real property, although it is 
not necessary to issue execution. 
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Other cases illustrative of this principle are: 

Robert v. Hodges, et al., 16 N. J. E., 299; 
Haston v. Castner, 31 N. J. E., 697; 
Guy B. Waite Co. v. Otto (N. J. Ch.), 54 

Atl., 425. 

An extended note on the necessity of acquiring 
a lien upon real property before proceeding to set 
aside a fraudulent conveyance of real property in 
the Court of Equity may be found in 23 L . R. A. 
(N. S.), at page 26, et seq. 

CONCL US ,ION. 

We therefore submit, that in the failure of com-
plainant to acquire a lien upon the real property of 
defendant James J. Asea, the Court of Chancery 
did not have jurisdiction to set aside the alleged 
fraudulent conveyahce, and that the decree from 
which the appeal is taken be reversed, and the bill 
of complaint be dismissed. 

MERVIN HERZFELD, 
Solicitor for Defendants-Appellants. 

NICHOLAS S. SOHLOEDER, 
of Counsel. 
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New Jersey Court. of Errors and Appeals 

Between 

UNITED STORES REALTY COR-

PORATION, a corporation, 
Complainant-Appellee, 

and 

JAMES J. AsEA, RAMZA AsEA, 
his wife, and 1'1ILDRED 

HARTMAN, 

Defendants-Appellants. 

On Appeal 
froni Court 
of Chancery. 

BRIEF FOR COMPLAINANT-APPELLEE, 
UNITED STORES REALTY CORPORATION, 

a corporation. 

Statement of Facts. 

The statement of facts as contained in the 
brief of the defendants-appellants is correct, but 
it is not complete. The evidence also showed 
that the conveyance of the property from the 
defendant James J. Asea to his ,wife, the de-
fendant Ramza Asea, through an intermediary, 
was ·without consideration. It was further shown 
that this conveyance left the defendant absolutely 
insolvent and without any funds whatsoever with 
which to pay complainant's judgment or any 
part thereof. r:t,his was admitted hy the defend-
ant on his direct examination. 

Argument. 

In this situation it is argued on behalf of the 
appellants that the mere fact that the complain-
ant had not docketed its judgment in the :Hudson 
County Court of Common Pleas should permit 
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this defendant to be successful in his obvious 
plan to perpetrate this fraud on his creditors. 

This Honorable Court has said ,vith reference 
to this subject: 

'' The Statute must be liberally construed. 
It is intended to discourage fraud and pro-
mote honesty. The Court must so apply it 
as to give effect to its fundamental pur-
pose." Post v. Stiger, 29 N. J. Equity, 554 at 
560. 

Even though complainant's judgment had been 
docketed, it would have acquired no lien on the 
real estate which is the subject matter of this 
snit for the obvious reason that the record title 
to said real property was, at the time of the re-
covery of the judgment, not in defendant .Tames 
J. Asea, but in his wife, the defendant, Ramza 
Asea. 

At this point in the argument, the case of 
Cook v. Johnson, 12 N. J. Equity, 51, seems to be 
in point. There Chancellor vVilliamson, snid ( at 
p. 54) 

"It was insisted that the complainant has 
a remedy at law under the Statute Nixon 
251 and 330. The complainant asks this 
Court to remove the fraudulent conveyance 
out of the way. It is true he may sell John-
son's interest in the property as it now 
stands with the legal title in the trustee· 
but he is not obliged to sell it with this fraud~ 
ulent conveyan~e covering it and run the 
risk of its being satisfied. He has the right 
to have the title cleared up before the sale. 
This is the only Court that can do that." 

It is respectfully urged that this case presents 
exactly the situation which exists in the case at 
bar. The complainant has a judgment which he 
cannot enforce against the dohtor 's real estate 
until a fraudulent conve~Tance is removed from 
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the public records, so that the said deed would 
not constitute an encumbrance on the title which 
complainant might acquire under an execution 
sale of the property. To the same effect is 
Brown v. Fuller, 13 N. J. Equity, 271. 

All of the cases cited by the appellant were de-
cided many years prior to the enactment of the 
most recent legislation on the subject of fraudu-
lent conveyances, Chapter 213 of the Pamphlet 
Laws of 1919, entitled '' An Act concerning fraud-
ulent conveyances and to make uniform the lavv 
relating thereto." Section 9 of that act fa il-
luminatinO' in this connection and is dispositive b 

of the only question raised by this appeal. That 
secton reads, 

"vVhere a conveyance or obligation is 
fraudulent as to a creditor, such creditor, 
when his claim has rnatu-red, may as against 
any person except a purchaser for fair con-
sideration without knovvledge of the frarnl 
at tl1e time of the purchase, or one wl10 has 
derived title immediately or mediately from 
sneh a purchaser (a) have the conveyance 
set aside or obligation annulled to the ~x-
tent necessary to satisfy his clnim." (Italics 
are ours.) 

It is respectfully submitted, that by a reason-
able construction of this act, it is not even incum-
bent unon the creditors to reduce his debt or obli-

l 

gation to judgment. The act clearly contemplates 
the filin °· of a creditor's bill as soon as the deht 

0 . 

is due. This is the plain and obvious meaning 
of the expressio11 " ·when bis claim Jin s matured." 
It is siO'nificant to note in this connection that 

0 • 

Section 10 of the Act provides for situations 
where conveyances are made which are fraudu-
lent as against a creditor ·whose claim has not 
matured, granting to him tho samP remedies 
which are made availahle to n creditor whoso 
claim hns mnhned. 



4 

The Act is clear and unambiguous. It is pa-
tent that it does not contemplate the compliance 
by the creditor with a number of conditions prec-
edent as a prerequisite to the right to succeed 
with a bill to set aside a conveyance made in 
fraud of the creditor. The Statute was enacted 
to codify and clarify the existing law on the sub-
ject and provides in Section 12 that it '' shall be 
so interpreted and construed as to effectuate its 
general purpose to make uniform the law of 
those States which enact it.'' 

It is respectfully submitted, therefore, that the 
decree of the Court of Chancery should be in all 
things affirmed. 

STEIN, McGLYNN & HANNOCH, 
Solicitors for and of Counsel 

with Complainant-Appellee. 




