New Jersey Court of Errors and Appeals

E zr a 0o. M Dowell,

Plaintiff-Respondent,

vs.
Hemmin g M anuft t n g C m
pan.y
Defendant-Appellant.

Points for Respondent.

Statement of the Case.

The statement of the case which appears in
the memorandum of points for the appellant is
incorrect or incomplete in some particulars.

The suit arose out of a contract for the man-
ufacture of insulating joints. These were de-
scribed in the contract as

“ certain insulating joints, samples of which
were presented to the Underwriters Labora-
tory in the City of New York in the month
of September, 1915.”
(Case, page 337, lines 20 to 30.) The Under-
writers Laboratory is a corporation maintained
in the interests of insurance companies for the
inspection of appliances used in connection with
electric lighting wires, &c. It first subjects sam-
ples of the appliance to various tests. If approved
a label is supplied to the manufacturer certifying
this approval. It is to be given facilities for
factory inspection, and if the product passes this
inspection the labels may be put upon the man-
ufactured article, so that when an electrical in-
spector, going over a building, sees that label
he will know that the appliance is safe and will



2

pass the construction in that particular. (Case,
pages 20 and 21; page 25, lines 20 to 40.)

The appellant’s' brief, speaking of this factory
inspection says (page 3, line 35):

“The Underwriters Laboratories, Inc.,
must have approved the manufacturing proc-
ess of the defendant for the production of
the article in commercial quantities.”

This would give the impression that it was an
inspection made at the factory and made only
once in advance of the commencement of man-
ufacture to determine whether the factory was
equipped for the production of the article in
commercial quantities. That was not the nature
of the inspection. It made no difference to the
Underwriters' Laboratory whether the factory
was equipped to produce in commercial quanti-
ties or not. Their inspection at the factory was
continuous or from time to time for the purpose
of checking up on the factory production of the
article and to see that it conformed to the sam-
ple first approved by the Laboratory. (Cas.e,
page 21 and page 25.)

We think that the contract (Exhibit P. 9, page
337, line 40), required the Hemming Manufac-
turing Company to manufacture the joints in
question

“In accordance with the Underwriters’
standard specifications’’

(Case, page 337). These standard specifications
are referred to at page 20, line 43; page 22, line
48 ; page 23, line 20; Exhibit P. 1, page 327 ; lines
30 to 40; page 328, top of page; Exhibit P. 6,
page 334, lines 20 to 30; page 90, lines 16 to 20.



Reply to Point | in Defendant-Appellant’s
Brief.

The non-suit was properly denied.

Defendant-appellant’s brief says that the full
approval of the Underwriters Laboratory was
pre-requisite to the manufacture of these joints
by the defendant and the plaintiff’s evidence
showed only a partial approval. This would
have no bearing upon the point that a non-suit
should have been entered unless we take it.as an
excuse by the defendant-appellant for non-per-
formance of its contract. On the contrary the
very fact of failure to obtain this complete ap-
proval is one of several aspects of defendant-
appellant’s default. It was the business of the
Hemming Manufacturing Company to proceed
with the installation of the testing equipment
(Case, page 30, line 25 &c., and page 94); to go
on with the manufacture of the insulating joints
like the samples approved by the Underwriters
Laboratory and in accordance with its standards.
But plaintiff-appellee, having supplied the neces-
sary material for the manufacture of the joints
was put off with excuse after excuse, with prom-
ise after promise, with an occasional explicit re-
fusal to go on with the contract sandwiched in
between. The first approval, that 1is, the
approval of the sample 1insulating joints
was obtained February 23rd, 1916. (See
Exhibits P. 3, P. 4 and P. 5, pages 329 to 332,
with insert at page 332.) On February 29th the
Hemming Manufacturing Company agreed with
the Underwriters Laboratory to arrange for

“the conduct of your factory inspection and
label service.”

(Exhibit P. 6, page 334, line 25.) The testing
apparatus was installed (Case, page 30). It
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should be noticed that the Hemming Manufac-
turing Company had been working on the pro-
duction of these insulating joints long prior to
the contract of October 13th, 1915,-had been mak-
ing inquiries for the steel stampings, metal parts,
&c., necessary for manufacture (Case, page 33).
On October 23rd, 1915, they supplied McDowell
with a new blue print which they told him was
to take place of the prior drawings not checking
exactly with it. This was a blue print for the
outer shells of the insulating joint (Exhibit P.
10, page 339, Case, page 35). The Hemming Com-
pany changed the specifications that they had
first given for the steel shells (pages 36 and 98).
tn February, 1916, McDowell asked them to
send him some samples of the joints and speci-
fications of size of the joints so that he could
have pasteboard boxes made to hold a certain
number of the joints when manufactured (Case,
pages 40, 41, Exhibit P. 16, Case, page 343). Mr’
McDowell testified that he never got these speci-
fications and he did not think he ever got any an-
swer to the letter (pages 40 and 41). Mr. Wilde,
former foreman of the defendant-appellant testi-
fied that he went to Philadelphia to furnish the
General Pressed Metal Company with specifica-
tions, that they were not furnished then nor were
they ever furnished entirely (pages 287 and 288),
and subsequent to that visit a letter was written
by the Hemming Company to the Pressed Metal
Company stating that they could give no further
information than had been given by Mr. Wilde
(Case, page 292, bottom of page, Exhibit P. 66,
Case, page 407). On March 21st, 1916, the Hem-
ming Company wrote McDowell that they would
not furnish him samples until

“we have the mould in regular production”



(Exhibit P. 22, Case, page 348). On March 29th
the Pressed Metal Company wrote to McDowell,
enclosing a copy of a letter written to the Hem-
ming Company on March 21st, mentioning the un-
certainty in which Mr. Wilde had left them, call-
ing for particulars, and told McDowell that they
had as yet received no answer. It does not ap-
pear that they ever did get an answer to this let-
ter. Apparently the General Pressed Metal Com-
pany had sufficient specifications to make up sam-
ples, but the Hemming people had not finally de-
termined upon the height of the shell (Exhibit P.
65, page 406). The samples were furnished, see
list of material which the Hemming Company
acknowledge the receipt of (Exhibit P. 56, page
401), the item of April 24th, 1916, General
Pressed Metal Company, 216 steel shells. On
April 25th McDowell wrote urging speedy action
(Exhibit P. 27, Case, page 353). On April 22nd
he wrote urging that the matter be pushed, point-
ing out that in a short time the use of insulating
joints would be largely decreased or altogether
discontinued and expressing his desire
“to make hay while the sun shines”

(Exhibit P. 26, page 352).

There was a reason for all this delay and it
certainly did not excuse the defendant company
or lessen its default. Mr. Emile Hemming was
vice-president and general manager of the com-
pany. He was an expert chemist, a specialist in
insulating compounds and the brains of the
manufacturing end of the defendant company’s
business. He testified that when the contract
with McDowell was placed the company was
slack of work (Case, page 275, bottom), but that
a few months afterwards they received a large
number of orders and at once put their workmen
on these orders and took them away from the
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McDowell work. This was because the new or-
ders were more profitable than the McDowell
work (Case, pages 275, 276). He left the de-
fendant company on April 18th, 1916, and says
that at the time that he left, while the factory
had not reached the point of manufacturing these
insulating joints in quantities it would not have
taken long; that if the one man who was in
charge of making the dies for the McDowell work
had not been put on other work

“he could have cleaned up the whole thing

within two or three weeks, * * * to the

point where it would have been practical to

manufacture’’
(Case, page 276, lines 30 to 45). This testimony
was in rebuttal and therefore was not before the
court on the motion for non-suit. On March 1st,
1916, the Hemming Company sent two letters to
McDowell. The first (P. 19, page 346) is appar-
ently a sort of circular to the trade stating that
advance of cost in materials will require them
to get a higher price on future orders. The other
seems to be a letter specially intended for Mec-
Dowell and tells him that he will have to pay a
higher price—not on future orders—but on the
very goods that they had contracted in October,
1915, to furnish at a specified price (Exhibit P.
20, Case, page 347). Then on March 28th, 1916,
they wrote him that they could not execute his
order at the price named without a loss and
therefore

“It would be necessary to charge him

$40.00 a thousand.”
They added the polite expression of hope that
this increase in price would not inconvenience
him (Exhibit P. 23, Case, page 349). He answered
that while willing to consider a suggested in-
crease in price he could not acquiesce with the
suggestion; that he had made certain contracts



7

on the strength of his contract with them, and
because of their delay in getting the article started
had been compelled to pay a largely increased
price for shells (Exhibit P. 24, Case, page 350).
They replied on April 1st that the suggestion
of increase in price was to be regarded as held
in abeyance
“until we are producing quantities of these
parts”’
(Exhibit P. 25, Case, page 351). Then as he wrote
them urging them to action they replied (on
April 26th, 1916), that

“in view of the fact that this matter has
dragged so long and as Mr. Hemming is no
longer with this company it would be well
for you to calllon us to talk the matter over”

(Exhibit-P. 28, Case, page 353, at bottom).

On April 28th, Mr. McDowell went to the de-
fendant-appellant’s factory, and interviewed Mr.
Howell, its president. Mr. Howell told him that
they did not care to go on with the production of
the joints. McDowell testifies,

“1 called to his attention the fact, that the
material was sold and would have to be de-
livered or a very large damage paid because
of the fact that insulating joints in the mar-
ket had been raised considerably since my
sales had been made,”

that i1s, McDowell had made sales, contracting
for future delivery in expectation of having the
joints furnished by the defendant company and
would suffer large damage if he had to go out
into the market to get other insulating joints
with which to fill these orders (Case, page 51).
Mr. Howell he says suggested that it would be
cheaper to do this, go into the market and buy
a substitute, rather than to go on with the con-
tract to which McDowell replied that he was
willing to have him try it (Case, page 51). Either
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then or at a subsequent interview Mr. Howell
also confessed the inability of his company to
manufacture the joints. It is reasonable to sup-
pose that this was because their manufacturing
expert Mr. Hemming was gone. He called in
his chemist (evidently Mr. Hemming’s succes-
sor), asked him if he could make the joint or one
that would answer the purpose similar to the sam-
ples that had been approved by the Underwriters
Laboratory. The chemist replied that he be-
lieved he could. It was then agreed that they
would go ahead and produce the joints sufficient
to fill the orders that McDowell had already
taken, after he should do what he could to pro-
cure cancellation, and that he would not take
any more (Case, pages 52 and 53). Apparently
there was some other correspondence along the
same line, some of which was not put in evi-
dence, but in a letter of May 6th, 1916 (Exhibit
P. 68, page 408), we find the defendant com-
pany taking the position that the agreement of
October 13th, 1915, bound them only to manu-
facture the joint specifically referred to in it.
They made the point that the first joint had
never been approved finally, and interpreted the
contract as calling only for the production of
that joint and would tender themselves as ready
and willing to go on with its production. They
did this knowing and pointing out to McDowell
that it would be useless to him without that
approval. This entirely overlooked the fact that
the Hemming Company itself, for reasons of
economy in manufacture, had obtained McDow-
ell’s consent to a change in the insulating joint
material. Perhaps Mr. Howell, president of the
company, did not know that that change- had
come from his side, that Mr. Hemming, his gen-
eral manager, had himself arranged it. Mr.
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McDowell testified that it made no difference to
him whether the insulatingljoint was made of
the original material or of the substitute and
that he told that to Howell (Case, pages 55, lines
20 to 40, and page 60), and in the letter above re-
ferred to (Exhibit P. 31, Case, page 357, says).

“The particular type of insulation ma-

terial is of no interest to me.”

On May 16th the Hemming Company again
said that there was nothing in the contract ob-
ligating them to produce any joint other than
the one similar to the sample submitted to the
Underwriters, adding,

“The joint you now want costs more to
make than the joint covered by the con-
tract. It also infringes several patents.
Samples were made for you by employees
of this company without proper authority
or reference to the contract and the exist-
ing patent situation to oblige you” (Exhibit
P. 30, and page 355).

This contained several misstatements. Mr.
McDowell was not insisting upon the modified
joint with its substituted insulation material, and
the samples of the substituted joints had been
made by Mr. Hemming who was general man-
ager and had therefore proper authority to make
them and to propose to McDowell the substitu-
tion. The Hemming people, however, taking this
position, added:

“ As you feel you can oblige us to proceed
to make this new joint under the old con-
tract we must decline to do anything fur-
ther in the matter” (Case, page 356).

On May 22nd, 1916, the Hemming Company
wrote McDowell that they were not under any
obligation to produce a joint which would be
accepted by the Underwriters Laboratory (Ex-
hibit P. 56, Case, page 398, line 40). This was
followed by plaintiff’s interviews with Mr. How-
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ell, president of the defendant company, at which
1t was agreed that the defendant company would
go on with the manufacture of sufficient joints
to fill the orders already taken by the plaintiff.
The plaintiff, on the other hand, was to cancel
as many of his existing contracts as he could,
so as to reduce the number that would be re-
quired of the Hemming Company and not to
take any more orders (Exhibit P. 38, Case, page
376; Exhibit P. 34, Case, page 371).

While the defendant-appellant in this corre-
spondence sought to save itself from any admis-
sion that it had broken its contract with the plain-
tiff, it 1s plain that that was the case, and that
the arrangement made was for the minimizing
of plaintiff’s damages. See also testimony of
McDowell, Case, page 54 and page 55 (where
plaintiff told Mr. Howell that it made no differ-
ence to him whether the first form of sample was
used or the form that had been substituted by
Hemming) (Case, page 56, line 30; Case, page
60, lines 20-30).

Apparently defendant-appellant contends that
whatever had been the original contract and no
matter how much the defendant-appellant had
broken 1it, such breach was all wiped out by this
arrangement in the early part of June, 1916,
and that in determining whether or not defend-
ant-appellant defaulted so as to be liable to the
plaintiff, time must begin to be counted from
that date. This is not fair to the plaintiff. He
entered into the contract in October, 1915, pre-
sumably with high hopes of large business to be
done through it and of large profits. He was
put off with promise after promise and with ex-
cuse after excuse. Then at last, receiving the
admission of the defendant company that it would
not or could not perform the contract, he was
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indulgent enough to let them off with the per-
formance of a small part of it, that is, with the
furnishings of enough to fill the orders already
placed. It is unfair to interpret this indulgence
as a forgiveness of all past admitted default
and as wiping out all pre-existing liability.

If the defendant’s contention on this point be
accepted and it be held that these interviews in
June made a clean slate and that defendant s
undertaking began then and there, every bit of
the delay and disappointment and excuses to
which plaintiff had been subjected before then,
together with all of the admitted default by the
defendant company, must be taken into consid-
eration in determining how long plaintiff should
be expected to wait for the defendant to go
on with the performance of its reduced under-
taking and what circumstances of further delay
or disappointment would justify plaintiff in
bringing suit.

On June 6th or 7th Mr. Howell told plaintiff
that the company would be ready for the first
factory inspection by the Underwriters Labora-
tory representatives in the early part of the fol-
lowing week (see Case, page 59, line 40). (Note
misprint “ early part of August,” should read
“ early part of next week” ) (Exhibit P. 34, Case,
page 372, line 25). On dJune 13th, 1916, Mec-
Dowell wrote the defendant,

“I will expect definite word from you

without further delay.”

(Exhibit P. 58, Case, page 401). The plaintiff
testified that he got no definite word following
this letter and no definite assurance of any
number of joints, and that no statement was
made that joints were in the course of manu-
facture or production (Case, page 123). On
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June 14th the Hemming Company wrote Mec-
Dowell :

“Will advise you as soon as we are ready
for you to arrange for Underwriters in-
spection.’’

(Exhibit P. 39, Case, page 377). McDowell tes-
tified that they never did advise him that they
were ready (Case, page 61, lines 30 to 40). As
a matter of fact the testing apparatus was in-
stalled by the defendant company as early as
February, 1916 (see Case, page 94, line 43, and
page 95, top of page), and there was no excuse
for the defendant company’s failure to com-
mence the manufacture immediately after the
modification agreement of June 6th or 7th.

Plaintiff sent the defendant specifications of
sizes, etc., as they requested (Exhibits P. 32, 34,
35 and 36, Case, pages 358, 371-4). But on June
25th he received the discouraging bulletin from
Mr. Howell that

‘IThey were getting the mould in the test
today so that we can figure on something to
tell you this week * * *, The new mould
1s ready now and going on the test today so
we will phone you as soon as I know.”

(Case, pages 123 and 124). McDowell testified
that he got no telephone message as promised
that week nor any other week. Then on July 5th
came the renewed assurance from Mr. Howell:

“In this connection we would say that
we have made up a number of samples which
are now being cured and will be tested dur-
ing this week. As soon as we have results
of these tests we will advise you.”

(Exhibit P. 60, Case pages 402 and 403). At
that date, July 5th, the plaintiff wanted deliv-
eries of manufactured goods, not samples.. He
wanted the orders that he had placed with the
Hemming Company filled. He did not get the
deliveries, nor even the samples, nor any modi-
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fication, nor any statement of the results of the
test as promised (Case, page 125, line 25, page
123, lines 30 to 40, page 126). On dJuly 6th
McDowell wrote the Hemming Manufacturing
Company,

“You advised me on or about June 26th
that you would give me full information by
the end of that week. Now you state you
will advise me as soon as tests are made.
This situation i1s not one where a delay of
this kind should occur but one where you
should take the proper action to clear the

matter up. Prompt advice will be appre-
ciated.”’

(Exhibit P. 37, Case, page 375). On July 7th,
1916, came another bulletin from the Hemming
Company.

“%Ve regret that we have been somewhat
delayed in our experiments, etc. The sam-
ples are now being tested and we hope to
be able to give you satisfactory advice in
a day or two.”

(Exhibit P. 57, Case, page 400). The plaintiff
waited but no deliveries came, no samples came,
not even any further promise or excuse or ‘‘ad-
vice.” So plaintiff consulted attorneys and in-
structed them to begin suit, which was done by
summons tested July 24th, 1916, just one day
before the date of the next bulletin from the
Hemming Company (Exhibit D. 19, page 422),
in which they told him that they had at last suc-
ceeded in making up satisfactory samples and
invited him to come out to the factory,

“To make some further tests on these
samples,’’

after which they assured him,

“We believe we will be in a position to
proceed with the production of regular sam-

ples to be passed on by the Underwriters
Laboratory,’’
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and after getting their approval wonld be able
to commence shipments. Plaintiff’s patience be-
ing by this time exhausted, this letter was re-
ferred to his attorney, who already had started
the suit (Exhibit P. 62, Case, page 404).

We submit that on the above proofs the Trial
Judge was justified in denying the motion to
non-suit. There was nothing about the work
that was experimental or that would justify the
defendant in taking from October 23rd, 1915 to
July 24th, 1916, without yet having produced
the manufactured article *or begun the factory
inspection. Even if it was experimental in its
nature there was nothing to show that the plain-
tiff was apprised of that or in any way put in
a position where he was in contemplation of law
bound to await the completion of the experi-
ments, and even if it was experimental and he
knew 1t, at least there was sufficient evidence to
submit to the jury the question as to whether
enough time had not been allowed for all rea-
sonable experiment.

Defendant-appellant’s brief says that the full
Underwriters’ approval had not been obtained,
and apparently argues that this excused the de-
fendant. On the contrary, this approval had
been obtained, label service had been authorized
and labels had been purchased. No more appro-
val was needed except to have the actual manu-
facture of the joints conform to the samples
upon which the authorization of label service
had been based, and this was the duty of the
defendant-appellant. The jury was entitled to
consider the evidence on this point as showing
default on the part of the defendant. Then
there was all the testimony, not referred to in
detail, showing how the defendant company had
“ stalled” on the job, with changes in the specifi-
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cations to McDowell, for the shells and other
parts that he was to furnish, with promise after
promise that was not kept, with continued ex-
cuse for delay, all illuminated by the disclosure
of the defendant’s attempts to repudiate its con-
tract and to strike the plaintiff for a higher
price, and by the defendant’s admission after
the departure of his manufacturing expert, Pro-
fessor Hemming, that they did not know how to
make the goods. No trial judge would have
been justified in taking the case from the jury
on the plaintiff’s proofs. The additional ex-
hibits and testimony introduced by the defendant
only strengthen the case made by the plaintiff.

We have not thought it necessary to discuss
the defendant-appellant’s point that plaintiff was
in part responsible for the delays in that he
did not furnish sufficient or satisfactory metal
parts. This certainly was not shown by any-
thing in the testimony at the close of the plain-
tiff’s case and could not therefore have anything
to do with the Trial Judge’s determination of the
motion to non-suit. The testimony shows that
while McDowell did not furnish enough metal
parts to make up the 450,000 joints that he had
taken orders for he had done all that the con-
tract called upon him to do, which was to provide
these parts

“1in sufficient quantities to permit the Hem-
ming Company to manufacture the said
joints without interruption.”

For what he furnished see list attached to
letter of May 22nd, from Hemming Company
to McDowell (Exhibit P. 56, Case, page 398).
(For the.list referred to in the letter as enclosed
see top of page 401.) It was significant that
there was never a complaint from the Hemming
Company that McDowell had not furnished
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enough parts, and the defendant company’s pres-
1dent, Mr. Howell, admitted,

“We had not got to the position where

we needed them.”

(Case, pages 218, 227 and 228.) McDowell was
to furnish the Underwriters labels. This he had
done so far as he could, or so far as was needed,
that is he had paid for 25,000. They were not
to be delivered until after final factory test, and
it was the Hemming Company’s fault that that
never came. He did not actually furnish the
labels on the boxes, but he purchased or con-
tracted for the purchase of a preliminary quan-
tity, and as the joints never got to the boxing
stage the fact that he did not deliver these box
labels to the Hemming Company became imma-
terial.

Defendant-appellant’s brief cites cases relating
to the recission of. contracts. We do not see
the pertinancy of these cases as the plaintiff
was not seeking to rescind but sues for breach
of contract. Defendant-appellant’s contention
that the delay in execution of the contract was
due to dhe inability of the plaintiff to secure
necessary metal inserts and outer shells which
would stand the strain of the tests is supported
only by citations of testimony on behalf of the
defendant and is therefore not available to de-
fendant on its Point I that judgment of non-suit-
should have been entered.
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Reply to Point Il in Defendant-Appellant’s
Brief.

The defendant objects that the contract pro-
vided that at no time shall an order be for a
less quantity than 25,000 joints, and that many
of the orders that were placed were below that
number. Plaintiffs recovery was based upon
the proof that the plaintiff had obtained orders
for 450,000 joints at the time when he agreed to
relieve the defendant company from the further
performance of its contract if they would supply
him with enough to fill existing orders; that he
then succeeded in cancelling orders to the extent
of 325,000 joints. Defendant-appellant’s refer-
ence to the contract provision for order of not
less than 25,000 has no relevancy. That was
practically eliminated by the modification agree-
ment in June, 1916. At that time, Mr. Howell,
representing the defendant-appellant, accepted
the plaintiff’s statement that he had placed or-
ders for 450,000 joints, urged him to obtain can-
cellation of all or a part of these orders to such
extent as was possible, and agreed to manufac-
ture the balance. It was within the contempla-
tion of that arrangement that an order that had
already been placed for 50,000 might be reduced
by partial cancellation to 10,000 or any other
sum less than the minimum requirement of the
original contract. In other words, in the original
contract the defendant-appellant wanted to be
protected from orders of less than 25,000 joints.
By the modified arrangement they wanted to be
protected by getting orders down to as low a
figure as possible, and if possible to less than
25,000 (Exhibit P. 38, Hemming Company to
McDowell).

“ It 1s our understanding that you are tak-
ing the necessary steps to bring your obli-
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gations down to the lowest possible amount
by cancelling contracts in whole or in part
to reduce the number of joints you will re-
quire to a minimum,’’
(Case, page 376, lines 20 to 25.) Even if the
minimum requirement of 25,000 still obtained, it
was within the power of the defendant-appellant
to waive this requirement, and the proof was
clear that it did so waive. For the orders placed
by McDowell with the Hemming Company (aside
from his general order for 450,000 contained in
the modification agreement as reached between
Mr. Howell and Mr. McDowell and confirmed in
Exhibits P. 34, 38 and 39), see Exhibit P. 32,
Case, pages 358 to 370. All of these orders were
received by the defendant-appellant long prior
to the modification agreement of June, 1916, and
taking the terms of that agreement as reached
between Mr. Howell and Mr. McDowell, together
with the failure to object to such orders as being
for less than the required minimum, we are
justified in concluding that that requirement was
waived. The defendant-appellant, contends that
the orders were not accompanied by sufficient
specifications of size, &c. Specifications did ac-
company a number of the orders; for example,
P. 34, specifying for 30,000 joints (Case, page
371), P. 36 specifying for 50,000 and P. 55 (Case,
page 398) referring to specifications for 35,000
joints (testimony, pages 120 and 122). It is ob-
vious that the defendant could not complain that
it did not get specifications for more if it ap-
peared that it had not manufactured or made any
delivery on any of the orders as to which there
were specifications. See cross examination of
Mr. Howell, page 214:

“Q You had specifications of some sizes,
didn’t you? A Some sizes, yes.
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Q Did yon make up any of those sizes?
A Made the samples of those sizes.
Q Did you make any but samples? A
No, I told you before we did not make any-
thing but samples.”
(Case, page 214; see also page 218, lines 27 and
40.) Again at page 228, lines 10 to 20, Mr. How-
ell says that they had been delayed by McDowell
before the new arrangement was made, but ad-
mits that there was no delay by him after that.

We assume from the failure of the defendant-
appellant’s attorney to discuss them in his brief
that the other points set up as grounds for the
appeal have been abandoned. We submit that
there is nothing in the two points that are pre-
sented to justify this court in reversing the
judgment below.

Respectfully submitted,

PITNEY, HARDIN & SKINNER,
Attorneys of Plaintiff-Respondent.

Alfred F. Skinmner,

J. Howard Conover,

Of Counsel.






Court of Errors anil Apprala
oft o diaOou

Ezra O. McDowell,
Plaintiff=Appellee,

VS.

Hemming Manufacturing Company,
Defendant=Appellant.

POINTS FOR APPELLANT

ROBERT APPLETON,
Attorney of Defendant=Appellant,
Peoples Bank Building,
Passaic, N. J.



10

COURT OF ERRORS AND APPEALS OF

NEW JERSEY.

20 Ezr a O.McDowell,

30

40

Plaintiff-Appellee,

Vs. Points for
Appellant.
HEMMING MANUFAC-
TURING COMPANY,;

Defendant-Appellant

STATEMENT OF THE CASE.

This is an appeal from the New Jersey Su-
preme Court in a cause wherein Eza O. Mc-
Dowell was plaintiff and Hemming Manufac-
turing Company was defendant. The case was
tried at the Essex Circuit.

The plaintiff, Ezra O. McDowell, is a manu-
facturers’ agent and a dealer in electrical
supplies and equipment. The defendant is a
manufacturer of molded insulating materials.

On October 13, 1915, plaintiff and defend-
ant entered into a contract— Exhibit P 9—for
the manufacture and sale of an insulating
joint desired by the plaintiff, to be known as
the “McDowell Joint”. The contract was
wholly executory on both sides and contained
no time limit or provision for its completion
or termination. These joints were to be simi-
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lar to a sample which had been submitted to
the Underwriters’ Laboratories Inc. in Sep-
tember, 1915, for approval.

The Underwriters’ Laboratories Inc. is an
organization maintained by the Fire Insur-
ance Companies to safeguard their interests
in the use of insulating or other materials hav-
ing to do with fire hazards. Articles approved
by the Underwriters’ Laboratories Inc. may
be marked with a label showing such approv-
al. Without this label the joints in question

would have been worthless for the purposes of
the plaintiff.

There were two conditions precedent to the
authorization of this label service.

First, samples of the specific article must
have been approved by the Underwriters’

Laboratories Inc. as to form, strength and
fire-resisting qualities.

Second, the Underwriters’ Laboratories
Inc. must have approved the manufacturing
process of the defendant for the production of
the article in commercial quantities, it being
one thing to make a laboratory or experimen-
tal sample and a far different thing to manu-

facture the same article in commercial quan-
tities.

The first approval was secured on the origi-
nal McDowell joint, mentioned in the con-
tract. The second approval was never secur-
ed. In February, 1916, a substitute joint was
offered by the defendant to the Underwriters’

Laboratories Inc. and the first approval se-
cured.
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The subject matter of the contract was
more or less experimental in its nature and
was so recognized by both plaintiff and de-
fendant and because of difficulties encounter-
ed, the plaintiff and the defendant, in the
early part of June, 1916, entered into a new
agreement, which was a modification of the
original contract. Under this new agreement
the plaintiff was to take no new orders and
was to cancel as far as possible, all orders
then on hand. The defendant agreed to pro-
duce enough of the substitute joints to fill
what orders plaintiff could not cancel and
thus terminate their contractual relations. Be-
fore the Underwriters’ Laboratories, Inc. had
approved the manufacturing processes on the
substitute joint, suit was started without no-
tice to the defendant.

Judgment was rendered for Twelve Thous-
and Five Hundred ($12,500) Dollars damages
besides costs.

POINT ONE

JUDGMENT OF NON-SUIT SHOULD
HAVE BEEN ENTERED AGAINST THE
PLAINTIFF BECAUSE AT THE CLOSE
OF HIS CASE THERE WAS NO EVI-
DENCE OF DEFAULT ON THE PART OF
THE DEFENDANT.

The full Underwriters’ Laboratories Inc.
approval was a prerequisite to the manufac-
ture of these joints by the defendant, and the
plaintiff’s evidence showed only a partial ap-
proval..

Exhibits PI, P3, P4, P17, P39, P54 and P57.
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Testimony of Ezra O. McDowell, pages 25.
30, 84, 87, 91 and 93.

Plaintiff was well aware of the experimen-
tal nature of the work and in June, 1916, as-
sented to a modification of the contract in
question and the substitution of a new agree-
ment

Exhibits P17, P23 to 29, P38, P39 and P56.

Testimony of Ezra O. McDowell, pages 50,
51, 52, 88 to 95,113, 114 and 115.

During June and the early part of. July,
1916, practically down to the date of the issu-
ing of the summons, plaintiff and defendant
were co-operating and were busily engaged in
trying to produce joints under the modified
agreement of the early part of June, 1916.

Exhibits P26, P35, P36, P39, P55, P57 and
P60.

Testimony of Ezra O. McDowell, pages 96,
97 and 99 and 105, 114 and 115.

Plaintiff, himself, was in part responsible
for the delays in that he was furnishing metal
parts which were not satisfactory and with
which it was difficult to make samples and
was unable to specify sizes. He was also wor-
ried over a possible infringement of patents.

Exhibit 56.

Testimony of Ezra O. McDowell, pages 110
and 111.

Exhibits P10, P21, P26, P27, P29 and P63
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Testimony of Ezra O. McDowell, pages 96,
97,104 to 109 and 124.

One seeking to rescind a mutual contract of
which time is not the essence, on the ground of
delay by the other party in complying with its
term, must show such willful and intentional
delay as will evince the intention of the party
delaying to treat the contract as at an end.

Reid vs. Mix. 63 Kan. 745, 55 L. R. A. 706.

An executionary contract that contains no
stipulation for its rescission and that has not
been induced by fraud, may in general, be re-
scinded by one party only svhen the other ex-
pressly refuses to perform or has rendered
him self incapable of performing it, or has
otherwise evinced his abandonment of it.
Cranwell vs. Clinton Realty Co. 58 Atl. 1030.
American Loan and Trust Co. vs. Toledo C. &

S. R. Co. 47 Fed 343.

Holt vs. United Security Life Ins. & Tr. Co.
72 Atl. 301 & 21, L. N. S. 691.

The defects in the plaintiff’s case were not
cured by evidence produced by the defendant
or by the plaintiff in rebuttal. It was later
shown that the entire matter was largely ex-
perimental and both the defendant and the
plaintiff were busily engaged down to the
time of issuing summons, under the terms of
the modified agreement of June, 1916, defend-
ant in trying to perfect a manufacturing pro-
cess' which would meet with the Underwrit-
ers’ Laboratories Inc. approval, and the plain-
tiff in trying to secure the necessary metal in-
serts and outer shells which would stand the
strain of the said tests.
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Testimony of B. H. Howell, pages 169, 170,

194, 195, 201, 202, 216 and 217.

Testimony of H. W. Appleton, pages 232 to
235, 240 to 242 and 257.

Exhibits D2, D9, D14 to D19, incl.

It was shown that before the service of the
summons and with no knowledge of the im- gp
pending suit, the defendant notified the plain-
tiff on July 25th, 1916, that it had succeeded
and was ready to proceed with the manufac-
ture of the joints as soon as the plaintiff over-
came a difficulty in the threading of the in-

serts.

Exhibit D19.

30

POINT TWO.

THE COURT ERRED IN PERMITTING
THE PLAINTIFF TO PROVE, OVER THE
OBJECTION OF THE DEFENDANT, OR-
DERS PLACED BY THE PLAINTIFF,
WITH THE DEFENDANT, WHICH DID 40
NOT COMPLY WITH THE TERMS OF
THE CONTRACT.

The contract provided as follows:—“ Hem-
ming Company agrees to manufacture exclus-
ively for McDowell the joints hereinabove
described as and when he may call for the
same, but at no time shall an order be for a
less quantity than twenty-five thousand
joints.”” Exhibit P32, being the orders placed
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by the plaintiff with the defendant company,
shows over twenty orders so placed, all but
two of the said orders being contrary to the
terms of the contract, in that they called for
quantities of joints very much wunder the
minimum of twenty-five thousand specified in
the contract. On the orders H2, H5 (H22)
of Exhibit P32, being the only ones which
complied with the terms of the contract, no
specifications were ever received. Conse-
quently, such orders were incomplete and
could not have been filled.

Testimony of Ezra O. McDowell, page 122.

Exhibit P32. Exhibit P36 reviews all the
specifications which had been given down to
June 28th, 1916, but shows no specifications
on the two orders that complied with the
terms of the contract.

Appellant submits that for the. above rea-
sons the judgment below should be reversed
and a new trial ordered.

ROBERT APPLETON,

Attorney for Defendant-Appellant.
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Notice of Appeal.

Filed Jan. 22, 1917.

ourt of Errors and Appeals on Appeals
from New Jersey Supreme Court.

NEW JERSEY SUPREME COURT. 2q

Ezra 0. McDowell |,

Plaintiff
Us. Notice
of Appeal.
Hemmin g Manufacturing Com-
pany,
Defendant. 30

To Messrs. Pitney, Hardin & Skinner,
Attorneys of Plaintiff:

Take notice that the defendant appeals to the
Court of Errors and Appeals from the whole of
the judgment entered in this cause.

Dated, January 17th, 1917. 40

WHITEHEAD & APPLETON,
Attorneys for Defendant.

Served, January 19, 1917.



10

20

30

40

Grounds of Appeal.

Filed, Feb. 26, 1917.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Ezra 0. McDowe 11 ,

Plaintiff-Appellee,
vs. »Action
I at Law.
Hemmin g Manu facturing Co m-

pany,
Defendant-Appellant.

J

The defendant-appellant states the following
grounds of appeal from the judgment of the New
Jersey Supreme Court, in the above entitled case:

1. The court refused defendant’s motion for a
non-suit on the evidence given by the plaintiff,

. 2. The plaintiff was permitted to prove, over
the objection of the defendant, orders placed by
him with the defendant, which did not comply with
the terms of their contract.

3. The plaintiff was permitted to prove, over
the objection of the defendant, contracts for re-
sales made by him with third parties, of which
contracts, defendant had no knowledge at the time
of the making of the contract.

4. The plaintiff was permitted to prove, over
the objection of the defendant, his profits on
orders for re-sales to third parties.

Dated, February 19, 1917.

WHITEHEAD & APPLETON,
Attorneys for Deft.-Appellant.
Served, February 19, 1917.
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Summons.

Filed, Aug. 8, 1916.

THE STATE OF NEW JERSEY TO HEM-

MING MANUFACTURING COMPANY, a cor-
poration of the State of New Jersey:

Yon are summoned to answer the annexed com-
plaint of Ezra 0. McDowell in an action at law
in the Supreme Court. And take notice that un-
less you file your answer to said complaint with
the Clerk of the Supreme Court, at Trenton,
within twenty days after service upon you of this
writ and the annexed complaint, the plaintiff may
proceed in the suit and judgment may be entered
against you.

Witness, William S. Gummere, Chief Justice of
the Supreme Court, at Trenton, this twenty-fourth
day of July, 1916.

WILLIAM C. GEBHARDT,
Clerk.

Pitney, Hardin & Skinner,
Attorneys.
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Complaint.

Filed, Aug. 8, 1916.
SUPREME COURT OF NEW JERSEY.

Ezra 0. McDowell

)

Plaintiff
vs. Action
at Law.
Hemmin g Manufacturing Co., Complaint,

a corporation of the State
of New Jersey,
Defendant.

Plaintiff residing at 551 Summer Avenue, New
ark, New Jersey, says that:

First Count.

1. The defendant was at all times stated in this
complaint, and is now, a corporation organized
and existing under the laws of the State of New
Jersey.

2. By a contract in writing, dated October 13,
1915, a copy of which is hereunto annexed, the
defendant agreed with the plaintiff to manufac-
ture exclusively for, and deliver to, said plaintiff,
certain insulating joints, samples of which were
presented to the Underwriters’ Laboratories,
Inc., in the City of New York, in the month of
September, 1915, under the name of “ McDowell
Insulating Joint”, as and when said plaintiff
might call for the same, but that at no time should
an order be for a less quantity than 25,000 joints,
nor should less than 1000 joints he included in
any one shipment; that said defendant agreed
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Complaint.

with said plaintiff to manufacture the said joints
including varnishing, boxing, packing, shipping,
testing and labelling, in accordance with the
standard specifications of, and in a manner ac-
ceptable to, the Underwriters’ Laboratories, Inc.,
for a price of $30.00 per thousand joints, deliv-
ered at Garfield, New Jersey.

3. Plaintiff, in consideration thereof, agreed
that he would neither sell, nor cause to be sold,
joints not manufactured for plaintiff by defend-
ant, nor would he cause joints to be manufactured
by others; plaintiff further agreed to furnish to
defendant the necessary.metal parts, paper boxes
and labels of the Underwriters’ Laboratories
Inc., in sufficient quantities to permit defendant to
manufacture the said joints without interruption;
plaintiff further agreed to pay all invoices for the
manufacture of said joints which were received
from said defendant during any one month on the
first of the month next following, and at the price
hereinabove named.

4. Plaintiff at no time gave defendant an order
for a less quantity than 25,000 joints, nor re-
quested defendant to make a shipment of less than
1000 joints.

5. Plaintiff duly performed all the conditions
of said contract upon his part.

6. Plaintiff informed defendant before, at, and
after, the making of said contract, that he was
having said joints manufactured by said defend-
ant for resale by said plaintiff among his custom-
ers and other dealers in insulating joints.

7. Said defendant, notwithstanding its said
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Complaint.

promise and undertaking, has neglected and re-
fused to carry out and perform its said contract,
promise, and undertaking, as and when said plain-
tiff called for the same, or at any other time
thereafter, and still does neglect and refuse to
carry out and perform its said contract, promise,
and undertaking, although often requested so to
do, whereby the said plaintiff has lost great and
divers profits and gains, and has sustained other
losses and been put to great expense.

8. Alter the making of the said contract with

the said defendant as aforesaid, the said plain-
tiff, confiding in the said promises and under-
takings of the said defendant, and expecting its
performance thereof, did make and enter into
many contracts and agreements with individuals
and corporations for the sale and delivery to them
of large numbers of said insulating joints so
agreed to be manufactured for, and delivered to,
the said plaintiff by the said defendant, and by
reason of the refusal of the said defendant to
carry out its contract, promise and undertaking
with the said plaintiff as aforesaid, the said plain-
tiff has been unable to carry out his said contracts
and agreements with the said individuals and cor-
porations to deliver to them, or any or either of
them, the said insulating joints, and the said
plaintiff has therefore become responsible to the
said individuals and corporations for the damages
suffered by them, and each of them, by reason of
the plaintiff’s inability to carry out his said con
tracts and agreements as aforesaid with said in-
dividuals and corporations, and the said plaintiff,
by reason of such responsibility, has been com-
pelled to expend and pay over large sums of
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money, and has thereby sustained great injuries
by reason of the failure and refusal of the said
defendant to carry out its said contract, promise
and undertaking with the plaintiff .

Second Count.

1. Plaintiff repeats paragraph 1 of the first
count.

2. On October 13, 1915, defendant agreed with
the plaintiff to manufacture exclusively for, and
deliver to, said plaintiff, certain insulating joints,
as and when said plaintiff might call for the
same, including varnishing, boxing, packing, ship-
ping, testing and labelling, in accordance with the
standard specifications of, and in a manner ac-
ceptable to, the Underwriters’ Laboratories, Inc.,
for a price of $30.00 per thousand joints delivered
at Garfield, New Jersey; and that it was further
agreed that at no time should an order be for a
less quantity than 25,000 joints, nor should less
than 1000 joints be included in any one shipment.

3. Plaintiff, in consideration thereof, agreed
that he would neither sell, nor cause to be sold,
joints not manufactured for plaintiff by defend-
ant, nor would he cause joints to be manufactured
by others; plaintiff further agreed to furnish to
defendant the necessary metal parts, paper boxes
and labels of the Underwriters’ Laboratories, Inc.,
in sufficient quantities to permit defendant to
manufacture the said joints without interruption;
plaintiff further agreed to pay all invoices for
the manufacture of said joints which were re
ceived from said defendant during any one month
on the first of the month next following, and at
the price hereinabove named.
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4. Plaintiff repeats paragraph 4 of first count.

5. Plaintiff duly performed all the conditions of
said contract upon his part.

6. Plaintiff informed defendant before, at, and
after, the making of said contract, that he was
having said joints manufactured by said defend-
ant for resale by said plaintiff among his custom-
ers and other dealers in insulating joints.

7. Said defendant, notwithstanding its said
promise and undertaking, has neglected and -re-
fused to carry out and perform, its said contract,
promise and undertaking, as and when said plain
tiff called for the same, or at any other time there-
after, and still does neglect and refuse to carry
out and perform its said contract, promise and
undertaking, although often requested so to do,
whereby the said plaintiff has lost great and
divers profits and gains, and has sustained other
losses and been put to great expense.

8. After the making of the said contract with
the said defendant as aforesaid, the said plaintiff,
confiding in the said promises and undertakings
of the said defendant, and expecting its perform-
ance thereof, did make and enter into many con-
tracts and agreements with individuals and cor-
porations for the sale and delivery to them of

4Q large numbers of said insulating joints so agreed

to be manufactured for, and delivered to, the said
plaintiff by the said defendant, and by reason of
the refusal of the said defendant to carry out its
contract, promise and undertaking with the said
plaintiff as aforesaid, the said plaintiff has been
unable to carry out his said contracts and agree-
ments with the said individuals and corporations
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to deliver to them, or any or either of them, the
said insulating joints, and the said plaintiff has
therefore become responsible to the said individ-
uals and corporations for the damage suffered
by them, and each of them, by reason of the plain-
tiff’s inability to carry out his said contracts and
agreements as aforesaid with said individuals and
corporations, and the said plaintiff, by reason of
such responsibility has been compelled to expend
and pay over large sums of money, and has there-
by sustained great injuries by reason of the fail-
ure and refusal of the said defendant to carry
out its said contract, promise and undertaking
with the plaintiff.

Plaintiff demands as damages:
On the first count $90,000.
On the second count $90,000.

PITNEY, HARDIN & SKINNER,
Plaintiff’s Attorneys.
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Answer.

Filed—Aug. 11, 1916.

SUPREME COURT OF NEW JERSEY.

Ezra 0. McDowell,
Plaintiff,

US. »Action at Law.
Answer.
Hemming Manufacturing Co,lI
a corporation of the State])

of New Jersey,
Defendant.

j

Defendant, a corporation of the State of New
Jersey, having its office and principal place of
business in the Borough of Garfield, County of
Bergen and State of New Jersey, answering the
complaint herein says:

FIRST DEFENSE:

1st. Defendant admits the first paragraph of
the first count.

2nd. Defendant admits the written contract re-
ferred to in the second paragraph of the first
count, a copy of which is annexed to the com-
plaint, and says that the contract speaks for it-
self and denies each and every allegation of the
second and third paragraphs of the first count
which i1s not exactly within both the letter and
the intent of said written contract.
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3rd. Defendant denies paragraph four of the
first count.

4th. Defendant denies paragraph five of the
first count and says that the plaintiff failed to
furnish to defendant the necessary metal parts,
paper boxes and underwriters’ labels as required
by the said agreement.

5th. Defendant admits paragraph six of the
first count.

6th. Defendant denies each and every allega-
tion of paragraphs seven and eight of the first
count.

SECOND DEFENSE :

Defendant will object that parole evidence 1is
not admissible to vary the said written agreement.

FIRST DEFENSE TO SECOND COUNT:

1st. Defendant admits paragraph one of the
second count.

2nd. Defendant denies paragraphs two and
three of the second count and says that the only
agreement between the parties is the agreement
in writing referred to in the firs