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1. APPEIJIATE DECISIONS - ETIGLISH LIMITED,

Engltsh L1n1ted, Inc., )

Appel_tantl )

v.)

February 24, 1976

It'lc. v. wooDBItRY.

0n Appeal

coNcl.,usr0Ns
and

ORDM

Esq., Atiorneys for
Appellart

Boakes, llndsay & Solth, Esqs. e W Donald A. Sn1th, Esq.,
Attorneys for Respondent

3T TI{E DIRECTOR:

The Hearer has flleit the fo1lor,r1ng leport herein:

Hearerts Report

Thts ls an acpeal from the action of the City Co'mctl of
the Clty of hroodbury (Li:reinafter Counctl) whtch, on Jwre 171
1975t renewed apcella.ntrs Plenary Reta1I Consunptlon License C-2t
wlthout accord.lng to 1t the 'rbload package prlvtlege'r to whlch lt
alleges that lt 1s entltled. Such acilon was the rcsult of a
trearlng held by the Counct] and bncught about by an obJector to
the lnclusion of the sald "prlvl1ege".

The appellant contends that 1ts annual consulxptton
llcense had lnseried upon lt language granting the 'rbroad package
prlvilege" and aI l- of the prlor }J censes that appell-anL coufd
d.lscover (beglnntng r.r1th the 1961-62 license stlLl retatned by
appellant) contalned such pennlsslve language.

A factual statenent as a concornttant part of the
Cor:nclllsilDeternlnatlon of Hearlngtr concludecl ulth:

City Councll of the Ctty )of Wooclbury, 
)

Re spondent.
- - -)

Chel1 and Carap, Esqs., by Eugene P. Che11 ,

trThere was no evldence whtch wouLcl 1ntltcate ln
191+8 that Ernest A. Stoerrle conplleit wlth the then-
re qulreraents of the alcoholtc beve rage conrnlsslon to
ftle for the broad package prlvl1ege andr 1n factl
the evidence seerds to lnctlcaie that sale of package
good.s froro a separate loom or stole ceased at or
ShortJy after 191+8 and vas not revlved untlL an
attenpt r"as made Ln 19?2.t1

. Appellant contends that the above actlon ltas erroneous
alternatlvely, the Counctl ls now estopped to deny the exis+.ence
the prlv1Ieg6.

v. t
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The facts surrounding thts controvelsy are either not 1ndispute, or are wr cont r.ove rte d.. The subJect lltense vas o;ce
gvne!. by--Ernest A. Stoerrle who ovned and operated the WoodburyHotel. He had, obtainect the llcense shortly'after repeaf of pi:nf-bltlon and was Lts hold,er when the statute-was adopt6d, (W..f.b.-t.-
33t1-12.23) vhlch Limlted the ar€a of sale ior ofdprenisls
alcohollc beverages to the pub11c barlooro, but specifically
excepted therefron such prernlses whlch had., on May 28, tpl+3, a
Separate pl-ace for such sales.

. The privllege to se11 a1coho11c beverages for off-preraises
consuoption by holCers of re t,ail consuroptlon llcenses, fr.o n bther
lhan th9 publie barroom, ras ca1led the t'Broad Package-Prlvilege',.
By regulatlon adopted by the then-Dlrector (Rule 1 of State
Regulation No. ]2) I each nwrielpal- issulng authorlty r,r4s d,irected
to provide for thls Dlvlslon on or before Jwle 30, 191+8 a certlfl-
cation of the premlses whe re such tr Broad Package Prlvllege" was
app1led.

- Follovlng the aCloptlon of that regulation, the then-Clty
Clerk of the Ctty of l.Ioodbu4r, notified each holder'of a plena:y
retall consunption license to make a d.eclaration of the appltcabilityof the rtBrroad. Package Privilegerr 1f such applied to them. A copyof such letter-notlce uas placed lnto evidence.

Thereafter, the issuing authorlty 1n each nunlclpal.lty
uas re quired to notlf)r thls Divi.sion of the llcenses whi ch we re
ustng and entttled to the rtBr"oad Package Prlvilegerr.

The record.s of thls Divlslon are silent respecting such
prlvllege having been clalmed by appellantrs predecessor. Dlvlslon
t€cord.s relating to the respondent Clty do show one lleenqee has
had such fBroad.-Package Prlvllege'r continuously slnce t9l+8.

Addltlonally, the recorats of the City of llood.buqr
relatlng to the lssuance of retall consumptlon llcenses for the
years t!48 through 1965 have been destroybd 1n accordance wlth
the statute peroitting the destructton of 'ro1d" records I hence t
they are r.tnavallable to shed llght on the possibtltty of such
ptlvllege having been then attacbeil to appellantrs llcense.

It ls uleontrove rteil that, since 1961 r the annual llcense
has had afflxed thereon, volds lndlcatlng that the rtBroad Package
Privllegetr applled to that llcense. It is further uncontroverted
that the appeUantts predecessor 1n 1948 dlcl not operate a
separate package goods areb ln hls bulldlng. About the only
evidence that was generated concernlng the custoro of the establlsh-
ment extant 191+8 was that a shelf wlth bottles on {.tr rested ln an
eatlng area apart frprn the publlc barnoon fr.on which occaslonal
sal.es ue re nade. The descrlptton of such area could r 1n no wlse t
be stnetehed to lncLude a "package-goods argarr.
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The Cor:ncil ' 
after conclucting a-plenary !-"-?IliE in the

matter. determined tiiat ttre re was no evtd6nce to support the con-

tentiori that the trrJnlJ*rer-of the rrcense In 1a481-Lad developed

a "broad package'r fi;i;;;-t'ii"rt--4e then attenpted-to protect bv

compliance uitn stiii'il&;[iJn tti'-3'; ro tire con!:11{1 it was

aplirent to the Council ,-and e oually apparent as a 1esult of the

evid.ence add,uced .f^;#'G';";-;;ptJ'-irJarins ln th+: Divls'-on'
that thet€ ,r".,"" tir-"-"6"ffi-tiEa usea-ior-the sale of off-
prenlses alcohoIlc beverages. rt, """-lii"t"ttt 

tttt tle favorable
r,ro rdlne contalned on- tf,u Iicen"e certlfibate was nerely the

;;;;;iE";;";;t-;i the then-municipal crerk'

The trBroad Package Privilege" 1s an enlargenent of llcense
benefits wirlch the cour'" has described' as3

ItA license w-ith a broad
d.istinct flom one without
gt""ti the holder thereof

fi*i5i#-+-P+-eE' 
:r

package Provislon ts
such privilege anal
m" re irxtenslve -rights. "N.J. Super. 376

It 1s a rlght rrhieh deve'loped. fror' the ?qgption of the

.,l1coho11c 3everage i".i iii-iiri-i"l--""nti"'rJ,;' until- !t uas tenal-
natecl for aII licensees except ttro se wtro- h"al uy 1pl+8' establlstreil
such ancill"ry torrrlEII"!. 

--io,pr.oiect^those'whb hacl' the statute
and the regulation therer:nder (state aeiurliion ro' 32) permltted

the rourlcipa:_ rssrrrn!"i"irio"itie.-to na[e the deterrainatlon as lo
who, arong thelr ltcEnlees, had ueen usiie-iuctr extenslcnt'and' to

certlfv rhose ro ttii"oiiiiiJ". it "..-'ui ici, or the "Duiielpal
lssuin-g authorlty" -----;;i-"" act or " funcilon of the llcenslng
clerk of such nwr1clpalttY.

In short, the Council has deterrnlned that lt couf i not

have accordea apperianti i predecet"ot.'tity'--"uch prlvllege as there

;;-";-b;;ii -roi' ttre Jtren- Cor:ncil havins done so'

Tb€ burd,en of establtshlng-that th9 -ac!'lon ?l^i*' Council

uas ertoneou.s and .nitir['i6-!Jit""Ea ri"s wlth tre appellant'
oursuant to Rule 6 of state Regulation ll"'-i;' I fi;ld that this has

iJi ueen net bY thls aPpellant.

Eence, lt 1s reconmended tl'rat the actlon of the Councll be

afflmed "rta 
tfie "pte"f 

herein be dismlssed'

No Exceptlons to tt-re H-e,arerr s report vere flLed pursuant

to Rule 'tI+ of St-ate Regulation No' 1?'

Havj.ng carefulJy considered--the entlre- record-herelnt
lncluding the transc-ript"ti testirnony' the exhlbits' and the

Hearerrs reportt, "ii5i""i"-;i;-iilai"gs 
and reconnendatlons

Conclu€l-sns
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of the Hearer and adopt then as rny conclusions hereln.
Accordlngly, lt 1s, on this 11th day of December 1925r

ORDERED that the action of the respondent Clty Councll
of the Clty of Woodbury be and the same ts hereby afflrned,
and the appeal herein be and the sane ls hereby dismlssed.

I.EOI\RRD D. RON@
. DIREqIOR

2. APPELIATE DECISIOI\E - TIIE PARTNERIS, INC. V. ROCKATIAY.

The Partnerr s, Inc., .
t,/a Deanna Je an t s I

Appellant,

v.
Ilayo r and Councll of the .
Borough of Rockaway,

lRe spondent ..

"Kenlhan and Cohen, Esos.r by
for Anoellant

Vogel, Chalt an-d-Wacks, Esqs.
for Respondent

0n Appea-1

c0NcLusI0Ns
AND

ORDER

Lar^rrence P. Cohen, Esq., Attorneys

, by Edvard Wacksr Esq., Attorneys

BT $IE DISECTORI

The Hearer has flled the followlng t€port hereln:

fie4rerrs Reoort

Thls is an appeal fron the actlon of respondent Mayor
and Council of the Borbirgh of Rockavay (herelnaftei', Councll)
vhlch granted reneval of appellantr s Plenary Retail Conswnptlon
License C-8, for prenlses i-60 East Main Str-eet, Rockaway, iln
Jnne 26, 1975, but reduced the area of the licensed prenJ.ses so
that lt lncluded only the interlor of a three-story building,
rather than the several bulldlngs and grounds be3.onglng to
appellant, which had been licensed in prlor years.

Appellantr s petltion of appeal contends, prlncipally,
that: (a) appellant vas not provlded an opportunity to exanine
the wltnesses vho had testlfled before the Council adversely to
the reneual of appellantrs llcense; an! (b) that the actlon-of
tbe councll was arbltrary and caprlcious.

Respondent arsuers that appellant vas provided fulI
opportr:nity to appear before the Council and to introduce evldence
pii-or to the adobtion of the resolutlon llnitlng appellantfs
llcensed premises. ft countered appellantf s contentlon of laek
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of opportunity to present its position,-bv ave:'ring that the subiect

of appellant's t:-cen!!, iir"t before the-Council on June 12 vas

dererred to 1ts t"";il! ;;'i;;-'a; 197.5' In order to afford
appellarrt a full- oppii:8""'itv-io relpond io objectlons'

A & lSjCg hearing was- held in thls Division pursuant
to P.uLe O orTtEFniiE":-.ti""-no' 15r -vith full- opportunitv
afforded the parties io i-ntroduce evidence and to cross-examine
vltnesses. By strpulllionr- tire app11catj'on of appe!'J'ant-for
renevaL of 1ts frc"n!!-itiii't ;-a$;;t of the prop-eitv ernbraced

by the appllcation iii i"i"oa"cea iirto evideirce-as a jolnt exhibLt.
sinilarly, . pnotog"lih-;i-iit; f.ont exterior of appelLantrs
hotel vas atso acceitla into evidence as a joint exhiblt'

Testinony vas eliclted-by.the Councll of two of its
nembers ""a-iitE-goioriEi, 

crur[. rn'e11 testimony-vas to the
ililii-tirii a trou_Ii'""oi "- "itiri" !!e . 

mrni cip-a11ty concurrentlv
wlth the statutory reouction of the _drlnklng age- to.eigbteen '
ffri-""iii"r, -probfi:ns-.',rith teer,-age drinkers resulted ln the
Dassase of an ordl-n;;;-;t;hitifing the consunpti'on of a1cohol1c
iever-ges in Public Places.

Concurrently. the appellant increased lts Patronage
of teen-agers vho couid (legalIy' 1f not^perrnissl:*{1 ::l:y""
alcoholic - beverage s on the ironi'porch-of appellantrs hotel
f;;;--li;;";"d-prEti"ei vas then iirclusive oi' appellantr s-

i"?iiti-pit'i i 
-"fi ;il-; ;;"u'ptron- "is .l hul i nt e rdib te d bx- lhe,

""O"ci:_5n 
of the ffcenieO'area to the interior of appellantrs

building,
councilnen Donofrlo arrd Matta related conplaints fron

area netglrbors to appellantrs prenises regarding.aD:g:ql-{, nolsy
;;i;";;-;Gn-irrey rEit ttre prei,ises; on pirking ln.proscribe6
5r""!-'""0 ciusini trarlic c6ngestion, both for vehicles and

o-"i"!t"i""il--firEy felt that ;he requirenent that alcoholic
6;;;;ii;;-;oul-o--ti lold vltbin the appellantrs hotel onlv'
,oufA i"rrf.t better control by the piriice, vhile sinultaneously
dlssip-atj.ng sone of the problens.

Appellantrs sole stochholder? l?t'1 J: liglgl!1ry'testlfled tirlt fris establishnent, consisting of a- three-slory
iiotef on a rnaln streei-oi Rockaviy does a tivern buslness perhaps
io"r-tir"i Ere"t"r irran ar.,y other- licensed prernlses ln that
,i,ii"ii"iiti.- ne-ir.l . laiernent bar vhich -acconnodates a

ri"ria""-a-p""-pie, .rra-i" serviced by two bartenders I and a -rnain
floorbarwhicnaccorrrnodatesz.rraxlrnurrofonehundredandflfty
iErloni and is ars6-i6r,'icea uy t"o bartenders' The number of
;;i;;;; L; ;;";a;a-ivo hirnarld onlv oncel and lt 1s usuallv
tonsiderablY less than . that .

He forbids any drinking by any of hls. patrons.on the
front porch of rris-hoiei and resf,ribts -any drinking to their
i;;;#;: ---ire- rrjl- aiicontlnued sef lins albohollc beverage-s for
off-preelses consu"pttgll . so that his-prenlses could not be
the indlrect cause of li.tter.
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- In order to reduce the parking problen in the entlre
had_t,he rear portion of his nr5pilrty, whlch once - -

a large svirnr:ing poo1, conv6rtbO iirto a parklng areacars.
Fiorentlno addresses hls cornplaint of the Councllr s

action to his deslre to have the porch of his hotel and a grassy
area ln the front of the dwe111ng house alongside the botel
ln which he resi-des, and the area to its rear, all lncluded aspart of the llcensed premises. He admlts thai none of these
areas are presently used for the sale of a1cohol1c beveragesl
but he proposes to have tables on the porch at vhich service
could be- nade, and the grassy areas to 6e used at tines for
plcnics and clanbal<es. Neither of these proposals have reached
any fruitlon, and are nerely expresslons of intent by Fiorentlno.

The sole and slngLe lssue presented herein is: has
the lssui.ng authority , ln reducing the area of the licensed
prenlses ln this instant natter, abused lts discretlon in such a
tnanner as to requlre reversal of its action.

The burden of establishlne that the actlon of the
nunicipal lssuing authority is erroieous and should be reversed
rests ulth the appellant. Rule 6 of State Regulation No. 15.

trThe conclusion is lnescapable that 1f
the legislative purpose is to be effectuated
the Director and the courts rnust place nuch
rellance upon 1oca1 action. Once the
rnuniclpal- board has decided to grant or vj-th-
hold approval of a preni se s - enlargement
applicii,ion of the type lnvoi-ved Eere, its
exercise of discretion ought to be accepted
on reviev in the absence of a c]ear abuse or
unreasonable or arbitrary exercise of its
dlscretlon.tt@.
A1c. Bev. Ner,rark, 55 N.l . 292, 3O3 ?97O).

Moreover, the rule 1s vell settled that the Director vlll not
substitute his judgrnent for that of the local- board or reverse
the ru11ng if reagonable support for it can be found on the
record. Marsaie Cirric Asst;. t. l,i.t*.t., 132 N.J. Super J8r6l(App. u1n. 19t51;

It is apparent that the appellant, in order to be
successful on appeal, rnust shotr that the action of the
nunlcipal lssuing authority was arbitrary, dj.scrimlnatory or
unreasonable. Appellant has indicated through the testlnony of
the sole ouner of its corporate stock, Paul- J. Fiorenti.no,
that it is prejudiced by the reduction j.n size of the llcensed
prenlses beiauie it (a)- may not henceforth use the front porch
for the servLce of alcohollc beverages ; and (b) nay not use
the grassy porti.on of the property ln the front and rear of
Fiorentinors residence adjacent to the notel.

Houeyer, no p1ans, sketches or projection for such
use uas ever shared wlth the Council or developed by Florentino.
Those plans renaln but lmaginatlve proposals resting 1n hls
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ovn rnlnd. The total lands forrnerly embraced by the license vere

"oi ,t""a for the ,dispensing of alcoholic beverages and uere

"pp""enify, lncluded^ within the franre of the license rnerely
as identlty.

The appellantr s contention that, by acceptlng the
reductlon ln si}-e of the licensed prenises it closes the door
upon tte future use of the exterlor of the licensed. premlses
ii not persuasive. As the court said in-Essex 9girrtE=Eetail

, 6l+ W.J. Super. 3141 322

'tExtension and enlargement of prenl"ses
in the cj.rcunstances under one single-license
has been consistently, upheld by the lrivision
and the Courts for many years. For exarnpl et
in &--D@, Bulletin 2\1-, Iten 8, it vas i'uled
that a single license could cover tvo socj-a.L
ha11s on tf,e opposite side of the highway--if
rso arranged and operated that they could be
said to constitute a single place of business
vithin the neanlng of the statute. I tt

Cf . Marsate Civic Association v. M?reale1 -ryrytr which-affirmed
E -foitn in Bul'letin 21 28' Iten J.

I, therefore, find that the Councj-l has both the
authorlty aid discreti6n to reduce appellantr s licensed prerises
in JizE in the pubIlc lnterest, and in doing sor-has eTdeavored
to reduce the 1bga1 prospect of consurnptlon of a1coho11c
beverages outside of the hotel buil-ding itself. There uas no
evidenEe that the Council vas irnproperly rotivated. By
tr'iorentlnor s own adnission, his clientele ls of the younger
eroup which he finds needs-constant poiicing at his entranceways.
fo b-e sure that there w111 be no exposure of any drinking on
the outside of appellantr s hotel bui1d1n8r the Council .has
rc-:stri.ctcrl the ar'e;r of strl.c .rnd consumption of alcoholic beverallcs
to tlre lnterior of the prcnrlses. In doing sor I flntl that
appellant has not been prejudiced vhatsoever.

Fiorentino candidly admJ-ttedt that he has never
oernritted anvone to consune alcoholic beverages out of the
hotel buildlirg. Therefore, by the reduction of the scope of
the lleense tie licensed busiiess should not be affected. Hencer
the aopellant cannot conclude that the action of the Council
has hld a harrnful result upon his present buslness.

I. therefore. conclude that the appellant has failed to
establish ihat the acilon of the Council vas erroneous and should
be teversed, as rep.uired by Rule 6 of State Regulatlon No. 15.
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^ Accordingly, it is recornnended that the actl,on of theuouncil be affirned, and the appeal herein be disnissed.
Colclusions and Order

No Exceptlons to. the H,earerr s report vere f1led pursuantto RuLe 1lr. of State Regulation No. 11.

Ilavlng carefully eonsldered the entlre record hereln
l_ncludlng the tralscript of the testlmony. the exhLblts anit the
Hearerrs report, I concur in the findlngs'and reconmendatlonsof the Hearer, and adopt then as ny concluslons hereln.

Accordingly, 1t 1s, on thls 2nit day of Decenber 1pl1,
ORDERD that the actlon of the respondent Mayor and

Councll of the Borough of Rockavay be and thb sarne 1s hereby
affirred, and the appeal hereln be and the sane j,s hereby dlsnissed.

leonard D. Ronco
Director
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PAGE 9.

PROCEEDITGS - HOURS VIOI,ATION - LICEIISE SUSPEIIDD FOR 15 DAYS '

In the Matter of Dlscipllnary )
Proceedings against 

)
tawrence M. Black
t,/a Black rs )
155t+ MaPle Avenue
uiirsrair, N.J. r )

Holder of Plenary Retall Dtstribution )
Llcense D-2, issued by the Mmicipa1
Board. of Al6ohol1c Beverage Contrcl of )
the Tornship of Bl1ls1cie.

----)
S arauel Raf faelo, Esq. , and Robert W. S chvanke r'v tfor Licensee
Carl A. Wyhopen, Esq.r Appearlng for Divislon

BT IEE DIRSCTOR!

The Eear.er bas flled the foUowlng :report hereln:

Hearerfs Belel!

Llcensee pleads ilnot guilty" t9 a charge alleging thatt
on Srxrday, August 25t 197)t at about J2!\O^ qrn: r he--s-91+.an alco-
bollc bevdragi, viz. i a on6 pint bottle of Smlrnoff Vo-dkar at
retail , 1n i[s'or:-g1ial eontiinerr-for consl16ptlon-off- the licensed
prenls6sr anil permitted the removil of sald alcohol1c beverage r in
its orlginal cbntalner, fron the licensett p1€nlsesr 1n vtolatlon
of Rule-1 of State Relulat1on No. 38.

At the hea"ins hereln. testlnony was el-1c1ted of ABC
asent M. vho stated thal . on th6 date 1n question, her along with
,f5c ageits G and S, arrlied at the llcensed-prernises-at approxi-
nate$ 12:JO p.n. 'Agent M entered. the- p-remisegt whi19 agents
O ana S reialired outilder at a post of observation. Upon enteringt
agEni t't obierved the Ilctlnsee, tawrence M. BtacEr.behind the
i|rvlce counte!. Agent M. su5seouently ileparted the prenlsesr and
Jolned. ABC agents G-and S at t'heir post of observation.

Agents M and G then began-to wal-k back toward the llcensed
premises, a-dlstance of approxfunitely- g-eventy yaril!r- at-vhich tine
ihev obsdnred a whlte Cfr*ifer autonoblle, occupled by four black
roalLsr pult up to the prenisqs parldng lot. the drlvert subSe-
oueniiy- faentiffea as iames Wlcirs, ene rged ft:on the autonoblle and
entered the prenises.

ABC agent G testj-fied ;rs foliows: tg ".}LSi 
up^ to the

frcnt of the prEr.ises and took a positlon t9 lhe,Ltght. of the
entrance, outitder an6 looked thrrcugh the wlndow(thls belng the

coNclusIoNs
and

ORDER

Esq., Attorneys
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window to the rlgh'r, of the front door, as vlewed. fron outsldethe prenlses). Ee erpl.atned;---- ----' -

rrAt this tfuoe I observed. Mr. l,llcks ln the
!e-a r of the preuises, on the patrons I sldeof the counter. Theie was a white nale
beLLinal the counter, later ldentlfied asMr. Black. I then-observed Mr. Black and
Mr. Wlcks converse. I then obsenred Mr.
Blaek move to hls rlght ... and go to a-counter, Loca."ed along .the left r.rall, leftof entry, vhl ch contatned bottles of -alco_
hclic beverages. Ee then returned to the
coLnter earrying a bottle that had nhlte
11qu1d in it. He hand.ed the bottle to Mr.l"l1cks. Mr. Wlcks then took the bottle ofvhtte liquid and put 1t ln the rlght sicte ofbls pants 8nd cover€d. 1t wlth his-shlrt. Mr.
81ack then placed a bottle into a brovn paperbag. And then observed. Mr. Black and Mr.wlcks to e xchange rnonles.n

Wlcks departed the preuises and. entered his automoblle.at-vhich tine-agent Grent up to the driverrs door, ldentified tridr-serr as a Dlv1s1on agent, and asked t4icks for .'he bottle be hadbought.-..At thls polnt, igent M. was sltuated at the pisseng"rdoor. Wlcks handed agent G the bottle of a1cohollc blverage.
.1! prf. tlne, the brown paper bag vas on the front seat UJiween
wlcKs anat a passenger in the car. Contlnuing, agent G testlfried!

, ttl asked hi.n r.rhai was in the bag? tse showed,' ne - 1f I lssal] - I thlnk a bottle of Pepslor Coke. r'

thenselves to B1ack. A.'6

gents G and M, together wlth Wlcks,
remlses. Asents G and M ldentifled
nt G continied:

re-entered. the l1censed prenlses.

'rI then asked. Mr. Black if he had sold Mr.
Wlcks the plnt bottle of Snlrnoff Vodka.
wir:ich I vas holding in ny hand. Mr. Blick
sald he couldn't. I then informed Mr. Blackf had observed hin naklng the sale of thesnimoff vodka to Mr. l.,,1cks. At thls tiee,
Mr. Black sald., rOkayr 'I sold the bottle of' vodka to hlur, you got rne, ltrs not the flrsttlne and it uonrt be ttre last tlne thatIrve got h1t. rtt.

The testlnony of agents M and G vas slmllar, wlth theelceptlo!-that agent M could not testif! as to the ptrysical factsof the alleged sal.e transactlon, vhlch took place oirt of hlsvleulng ateae

At thls tine, a gents G
the l1censed prenlses

€u t\l M together 'flth
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Testlfylng on behalf of the licensee I Janres Wlcks denied
that he had purchaseit a1cohollc beve rage s on the dale 1n questiont
stating tbat- he had onl.y purchased a bottl-e of fanily- size soda
whlch had been placed 1-nto the brovn paper bag, a44 that the-_plnt
bottle of vodka-had been purchased. the ?revious aftetnoon. Wlcks
furthe! stated that the plnt bottJ.e had. been located on the front
seat, at the tlme the bottl-e was selzed..

Furtheroore. he asserted that the rrlndow on the frpnt
rlght slde of the stdrel the wlndow thteugh whlch agent 0 aLleged'J'y
vlened the sales transa6tion, was cracked and had been covered
fron top to botton by plaster plyvood board on the atate ln
questlon.

The licensee' Lawrence M. Blackr testifled' that he solil
Vllcks tbe bottle of sdda on the date ln questiont and that he hail
sold the plnt bottle of vodka to Wicks tbe previous aftemoon.
8e explalned:

rron Saturday, the 2l+th, soraewhere between
four and slx or6lock ln the afternoonr I sold
Jarnes Wicks a bottle of Snlrnoff Vod'kar and he
pald three dollars and fifty-trilo cents for 1t.r'

PrcvlousLy, VJlcks had testlfleds
xQ Do you know how nueh a bottLe of nodka

co sts ?

A Yes, f palii three Oollars and fifty-two
cenis that Saturday afternoon.'l

Black categorically denled. that he had nad'e arly adnis-
slon of guilt, 1.e. r-the statement being atblbuted. to h1n by
agents G and M, and lndicated. ggpra.

Black corrobbrated the te stlmony of Wlcks wittl respect
to the allegatlon that, on August 25t't97\S a large plece of
plywood covered. hal.f of the s[attered rlght front rtlndow- Black
furtlrer testlfled:

"Q S1r, on Augwt 2r, 1g?\, i-n the earll'Y
part of that aftemoon r 1f anyone was
iooklng, stand.lng in front of that
r,r'lnd.owr coufd he look into the store?

A Ee vould have to tvlst hls neck to --
Q Answer the questlon, Please.

A No.'l

W1111e Slatterr Jr. r a passenger ln the car drlven by
Wtcks, testlfled that thti plnf bottle of vodka had been J.oca*.ed.
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on the floor of the.car, und.er the feet of the passenger ln tbef-.rogt- s9a!, and ttrar on6 of ilre aienii toid wlcft;-i"-iiir, ,rp
,11i,!_Tt!1e and slve ir to him. Sraiier then testlfied rhat,wlcKs-had p revlous\y lnforned the oceupants of the car that benaq to stop anal olck_up the soda. He eiplalned that ne nad oU-senred-the- plnt-bottle' of voati-irr-ifre e.r befot€ the ss1arrlved at tbe l1quor store.

In rebuttal , agent G testlfled that there $er€ nogl1gked, brcken or shd.tt6red wlndows, nor arur boards or-oiUer
ctevrces -pJ.ac9d up agalnst any windows, at the licensed. prenlseson tbe date ln questlon.

At thls point 1n the prcceed.ing, the licensee vas granted.
an opportunlty to present addltional evid.6nce in defense'of -the sh41gs.

Upo^1 !e11e recalled. as a witness, the licensee, lavr^ence M..'+a_cx, testlt'red. tnat, on or about June 19 , 1974, the wlndor^r on therlght front of the prdmi.ses r,,ras broken, a'f:-ei:e 6f pfywooa, "pt!oii-nate\y. four fe-et by-eight feet, was us6a ti, board ui ttre odeniirgr-
-and, that the_ board. was not rerioved, not the window repafrlA,, rdtill4arch of j97r.. A police report anrL'a report from a Ouigiar alano
99rnpaqy were intlsduced. into eyidence. these reports lndicatedthat a r.rindou 1n the front of the prerolses had b6en broken onJure 9 , 197). Also accepted i.n evidence rras a bill fron a elazi.er.ind.icating that a rlrindolr ai the prendses vas installea on Ulrcir Zr'
19?5.

Black testlflect that .vhe burglar alarra system wasrevlred; on a temporary basls, at the tine that thb plyvood board
r,las placed over the vlndow opdning; no bllL was submitled to sub-stantlate thls staieaent. Black a6]crowledged. that, between June !,
t97t+ and March of 1975, t|ne wlnd.ov to the ieft of tfre froni d;r "
9f -th9-prenlses had bedn brpken at least tr.lce, and. r€placed,
each tlne.

Frank Irving testlllled.ron behalf of tire licensee thatBlack had called hine-qt horoe eariy 1n ihe.mornlng ofJune 8 or p,
197), and, had asked him to cone d.br"m to the llceised prernlses airti

. Ugg1a up- a wlnd.9w. Irylt g indica.r,ed that the wind.ow board.ed up,
yi tjr a four foot by eight foot piece of plyr,rood, was the uindoir't9 ttte right ofthe front door of the prernisesr-and. that the
r'r-lndou renrained 1n this state, i.e. , piywood c5vered., until atleast a tlloe subsequent to Jariuary i,- 1975.

.- Irving explalned that ttre piece of plyrrood dld not cove!
the. entire_ window-, as part of the glass was rnere\r cracked. One
-of hls enployees had also glven Black a board at another tlme,--to
board up a broken wlndow; liowever, Irving d.id not plnpoint tbtitlme, nor could he state the specific plaee at wi:lbh Black bad
pJ.aced thl s second board.



BULLETIN 2216 
PAGE 13'

LawrenceMosesranenployeeofJoslofflndustrlest-the
glazler reierred to-ito.ie, pfirieq tha+" he replaced-th9 g-1?""
in Blackfs front rlght "ni left windows, on March 7r-1975 and
iiirl-"-iif""e-oi piifrod covered each viridow before the glass
was replaced on tbat daY.

In rebuttal- testluony r sC agents M and S corroborated
the testinony of ageni G, i.e- i ttrat- there werc no crackedt
breken or shatterJE-wina<jws, at ttre llcensed ?rgnl.s€:r on Auggst
5i-r"lizi. -in -iaai;.."l-legti,t-ll" te stlfied that he had o ccaslon
t5'aii.i'e- p"sl tfre subj rict-f tcensed p-remises durlng the .latte!
larl-or-sEpieroUer ittt;-;a-arrai-i inont u-lndov yas belng repalred
at ttre prernlses at thls tine.

I
We are deallng here wlth a pure\y illsc-lp].tnary n1tt91

its alleged rnrract:.on] 
- 
Such measule-s-al€ 9ll+-=t" t:lory;,.3tdili &i;iffi-:-'ft;#;':;. il;il"*-iii-tr..r.t. itg (sup. 9!:-'?!Zl:

Thus. the Dlvisf6i need-establlsh lts case
derarice of the believable evi-dence.

€!o 6l-6F.'tg6o), rn t

and

nust be baied lrpon a ieasonabLe certalnty
arising fron a lai.r conslderation of the
Evidence. sec. 10+2.

other vords
as to tbe

evidence.
irobab111t1es
3a.c c..r. s.

In appraising the factual picture presented hereln' the
cr€d1b11ity of witneiSes roust be weigne-il- i""titow.to be believed
nust not, oily proceea-iroo,,-ti." aouth-of a cred.1b1e wltness but nust
uJ-criiaiur"-in'rtseii.'-iC t*t be sucb as the coxonon experience

"rta-oUG"o"tion 
of rnankind can approve as probab-Ie ln !!e circr:m-

;tarr;;;: -' s".muorp i."E"-i"Jt' -i6-x.'r. f+6 (19r+) ; -b11o.-&--E&''66N.t:-sffiot).
Uslng the salrl principle as a guide I have- c3r-elu1ly

evaluated ttre extensii; i;;ii;6t\v produ6ed both on bghalf of the
Divlston and the frce,"see-""a hale'had the opportu'Ilt{ !9 obsente
their .eneano" ". tUE'-iJrliiida.- I a^m persirided that_the testi-
rnony of the ABc "e"tii wi! tortniight, c6ncise, credlbie and ful\v
supportlne of the charge.

In contrast, I find' the te stiroony 9f the witnesses for
the licensee to be iigL r--ittp"eclse, inconsis*"ent and-t at tirnes t
fi;;ainG. Ttris li-ieadily'unaerstandable because these vitnesses
die-ilt-;;aage, rn irtl-."ii""riiJs testlfied t91 wi!F. anv fore-
loodedge that tbev r,i"id-ui-Gq"i1ea to testli! vlth r9999ct
thereto. lhe ptvrsl6;;;.;is; dn the other hanh,-were 3'ssigned to
thts lnvestigatlon ;e ii was'only natula1 tbat thelr observati'ons ''
;;;,,1d 

-il- ;G;iiiaJr-v ai tJ ci" a 
-i"o 

. lhe fu1l- s cope o-f actlvitles
whtch occurred. on the date in question. Conseqirently t the testl-
upny of the egents "i"-6'i"-poiiii'e 

nature, clear and c'edible.
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I vas particularly uninpr€ssed Lrith the testlnony of tbe
licensee, tslack and. hrlcks, parti cularly uith re felence to tbe
exterior'condltion of the'piemises on August 2i, 1974. The self-
se rving statenents bf the licensee r buttressed by the testlnor\y of
a regular custorner at the l-icensed. prenises (the buyer i.tn the .

aLLeged sales transaciton) e are in dj.r€ct contradlctlon to the
testinony of agents Gr M anit S, r'rhlcb testinor\y ls-obJecilve and
without bias. Thls c6ntradlction reflects adversely gn the
crcdlblLtty of the testtno'qy of the ltcensee and Wlcks ln
thlg natter

II
the licensee rln hts wrltten surnrnatlon avers that the

testlnony of the Diwlsion agents stand," ln e-qulpolse vlth the
test1nor1yofthe]-icenseeB1ack1andthat,|lEach.hasa.profoun.l
lnteresfin the outcome ... B1a6k certalniy uishlng not to be
forud gullty ... and the agents involved, ... certalnly vlst$ng
io sGiafn ihelr arrest.rr -I dlsagr€e. l,rhl].e the degt€e of
Lnterest of Black 1s c1ear, upon Consldering the totaltty of the tes-
itrory, I iind. there ts nd eviaence sustaining_ an allegation of tn-
pnrpe-r'motivatlon on lhe part of.t_he agelts. The ?cgnll-conducted thelr
invlsifE"tion pursu"nf-lo- a ipeciflc aEsignrnent and.-I find- that
iirey obiectiveb reported. the- events that transplreil. Tbel:r
iJsiirorrv-ciosely pirallelled the contents of thelr reports ln
thls natler upon wLich they nere vigorously cross-exarcit"*dl.YF9l
ve r€ prepar€il the d.ay foilowing -'r,he 

allegeil occurr€nce. --_I'relthellih;-r;il;t; nor tbe iestiaonv of .tn9 agents.evldences ary,sub-
.i ectiv6 blas towari rtsustalning thelr arrest"; rathert.l an
irpruriea-ihat the reports and-testinony arg conslstent and
crbdtule accounts of ttre events that transplred.

I do not find', as alleged by tb-e lLcenseet.tbat the
testtnony of hrlcks (the alleged purchaser) r anc_slaEEer-r -(oassenq-er 1n tr'licks I car) . ls disinterested. wlcl(s uourd' seen
i5-n""ir'"-a"ir"ii" blds iiainst bis ovn unwitting particlpatlon
in tfie-arresi of eficf, t[" orn"r of a ltguor store whlch-Wlcks
ireo"enli. - Tne ffnt<-Udt"eun the testinony of Wicks anal that of
$Latter is readi.lY aPParent.

It !s concededt that the testlnony of lrv1ng,r, (that-he
lnstalle4 tue p:.yr,roii;-;;;"-t-, ii7;1> ' "-nd 

th.tt of,y:":"' (that
h;-;epl;;"d tri"-eia"J, tn March ot tgZS), are objectlve 1n nature.
Eouever. tUe ffcenJ6els--d""i""ifon tiriit'"The teatinony that the
;#;;a'";;-i;;i"ri;a lpTrurer 197r+r and renalned ther€ thpush
fiJri'ir-or-ii7i-iJ -rmcontrovertdd . . . . ", 1s- slnply. not. an accura'"e
JiitLr""t. " fUrs co:nt-d"li.in-wal speclftcally -contradicted bv the
i;riir"iii-"rth; ii;i;-i6"--;eJ"i",-vho restifled virh lespect to'
the condltlon of tt;-;retr"6s on'the date 1n questlon.

In contrast. the llcensee subrolts frving|s -funpreclse and
eenerallze{-testinony'to the effect that the Plece of pltr}tood
Eoard. whlch he lnstalIed at the premises, 1n "une-ot -19'/+t;;;i;a-il ftace at the vlndow imt1l beyond, the Chrlstraas season
of t97Y75.
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It ls slgnlficant to note that Itrrln€ could-not testlfY
as to when anothe r-ulndow at the licensed prenlses hail been
broken, although he acknouledged that at least one Dore p\ywood
boarrt liad been-borrrowed frorn bl-s s-tore 1n order to cover a-broken
ulndou a[ ttre frcenlea prenises. -r iinar therefore, that Irvlngts
testlnony ls not persua-slve uith referenie to the condltlon of the
rtght front vlndos at the Licensed prenlses on the date tn
que s tlon.

That part of testhaony of Irvlng and Moses-that.ls
rurcontrovertedr- ls that Inring placed a plvwoocl boa-rd 1q the right
front wlndow, in June of 1971+r and tbat Uoses took boards fi'on
both slndows. ana replaced th6 brcken glass ln each wlndowr tn
t{rarch of 19?5. The intertn perlod between these datesr lq
partlcr0ar tLe date of August 2rt 197lir ls dealt ltt-th-1r,I. lnpr"eclse
ina vague t6ms tn tlre testlnor\y'ellclted on behalf of the
llcenseer snd ls dlrectly anct speclflceUy contradlctetl by tb€
testtrpry of the Divlslon agents.

lhusr I flnd the testlnony of, the Dlvislon agents to
stanil 1n a betier posture and to b€-mre credtble tn thls uattet.
f. tberefore. conciuile tttat the Dlvlslon has establlsheal tbe
tiuth of ttre'charge by a preponderance of the credlble evidence.
Accorcllnglyr 1t 1;r ricoairendea that the l'lcensee be found cuilty
of the charge hereln.

Tbe llcensee has no prior adjuallcatecl record. It ls
furtber recomrended that the ltcense be suspendeal for flfteen
day9,

Co4gsrslons and -ortleq

wrl.tten exceptlons to the Hearerrs r€port we re flled by
the llcensee and answeilng argunent to the 8a1d exceptlons \''€ re
ir.iea Jn-uitralf oi'liie-uiiiJiSn, pursuant to B'1e 6 of State
Begulatlon No. 16.

The llcensee argue s that the Hearer 8av€- Eo r€ credence
to the testlnor\y oi-[i"5i"t i1on wltne sses rne r.ely_ because . they
ire iiw ettiorceLeni 6lf1""ri. ,IIe asserts thatr.-although.the
JlifaE* t"a no uhp6per-or-111-ega1 notlvatiori" to testiiv
falsel.y, rhey were T;#; ri; til-n;,*i;i;fi ;-til" iar[icur"'" arr€ s t. "

Ehe llcensee has slnply ntssed' the polnt th4! the llearer
vas nakrng]'-ril-H;;;ri6ui6h-ou{ th.t, slnbe the ABC.agents were

in""itis-;[ing the ;Fii"-t rncldent pursuint to a s-pectflc assign-
nent, lt "." ,rurorii-itii tyr"y nake- a consclous effort to note
-riif -rif-tne-detall.e 

as tfre events occurred because they knew that
ffi"-iitiuii-"6"ia-1.-carrea to testlfy.ebout tben in tbe event
[il;l Ai;atpilrnary proceedlngs were tnstltuteiL

On the other hand, the ltcenseefs wltnesses ye-le

, r€qulred to"ri6.fi-J"en-ts wlitch uere apparently lnsigntflcant to then
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at the tlne they occurred. 0bviously they did not, therefore, nake
a consclous effort to note the cletalls the!€of.

the Hearer hacl the opportunlty to obsenre the derneanor of
the witnesses as they testlfied, ard to evaluate tbe credlbillty
of thelr testinory. He found that the testlnory of the ul.tnesses
for the licensee was tt imprecise end vague.rr On the other hand Ihe foulil the testinony of the agents to have the l1ng of truth,
end to be lpre I'cr€dib1err. l4y exanlnatlon and ana\ys1s of the
trans crlpts leads ne to tbe same concluston.

I have examlned and evaluated the other exceptlons and
flnd that they have elther been consldeled attd corr€ctly resolned
by the Hearer, or ale devold of nerlt.

Thus, having careful.ly consldered the enttre record
heneln, lnclud1ng the transcripts of the testlnorry, the exhlbltst
the Hearerrs report, the wrltten exceptlons filed on behalf of
the llcensee and. the answe r-ing argunent thereto r subeitted on
behalf pf the Dlvlsion, I concur ln the flndlngS and r"ecornsendation
of the hearer arid adopt then as qg concluslons herein. Therefore rI find the ltcensee gulIty as charged.

Accordlngly, lt lsr on thls 25th day of Novenber 1975r

ORDffiED that Plenary Reta11 Distributlon Llcense-D-2 1

lssued by the Mrnlclpal Board. of Alcohollc Beverage-Control of
the Townlhlp of HitlSide to Lar,rence M. Biacke t/a Blackrsr for
plenlses t55t+ Maple Avqnug, Hillslde, be and the sa$e is her^eby
iuspended i6r fiiteen (t5)-aays' c'onnencing 2:00 a.&. on
l,londay, Januanr ,, 1976 and terninatlng 2!00 a.n.
Tuesclay, January 20 t 1976.

XPo-r**tPr&>-.r
leonard D. Ronco

Dire c'eol


