
CORPORATION BUSINESS: TAX ACT 

Foreign corporation held to be doing b~siness in New Jersey so as to· 
be subject to the corporation business tax; requiring .the corporation to 
file a business tax return was not a violation of.due process. Thomson-
Leeds Co., Inc. v,. Taxation Div. Director, 8 N.J.Tax 24 (Tax Ct.1985). 

Corporation's activities in New Jersey held to constitute "doing 
business" for the purposes of the corporation business tax; corporation 
business tax not limited to intrastate businesses. Tamko Asphalt 
Products, Inc. of Maryland v. Glaser, 5 N.J.Tax 446.(Tax p.1983), 
affirmed per curiam 6 N.J.Tax 342 (App,Div.1984). · · 

Failure to permit allocation to New Jersey corporation which owned 
rental property in Connecticut but had no regular employees working 
outside New Jersey held neither contrary to the. scheme of the Business 
Tax Act, a burden on interstate. commen::e nor double taxation. · S.M.Z. 
Corp. v. Director, Div, of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),, 
rev.ersed and remanded 193 N.J.Super. 305, 473 A2d 982 (App.Div. 
1984). 

Presence of property in New Jersey, maintenance of workplace in 
New Jersey employee's home, employee's encouragement to customers 
to pay due bills, handling of customer complaints and adjustments by 
employee and employee's supervision of corporation 1.personnel exceed-
ed the mere solicitation .of orders an_ci rendered a Pennsylvaniacorpora0 

tion liable for payment of New Jersey corporation business tax. Ring-
gold Coal Mining Co: v .. Taxation Div. Director, 4 N.J.Tax 321 (Tax 
Ct.1982). 

18:7-1.9 Doing business in New Jersey; definition and) 
. rules .. of construction 

(a) The term '~doing business" is used in a comprehensive 
sense and includes all_ activities _which occupy the time or 
labor of men for profit. · 

1. Regardless of the nat_ure of its activities, every 
corporation organized· for profit and carrying out any of 
the purposes of its organization within the State shall be 
deemed to ~e ~'doing business" for the purposes of this 
Act 

2. In. determining whether . a corporation is "doillg 
business", it is iITimaterial whether its activities result in a 
profit or a loss. 

I ( 

(b) Whether a for~ign corporation is doing business in 
New Jersey is determined by the facts in each case. Consid0 

.eration is given to such factors as: 

1. The nature and extent of the activities of the 
corporation in· New Jersey; 

2.' The location of its offices and other places· of 
business; 

I 

3. The continuity, frequency and regularity of the 
. activities of the corporation in New Jersey; 

4. The employment in New Jersey of agents, officers 
and employees; 

5. The location of the actual seat of management or 
control of the corporation. 

Exaniple 
Foreign corporation R holds trademarks that were as-
signed to it by its parent corporation. R receives fees 
as a result of licensing those trademarks to certain New 
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Jersey companies for use in New Jersey, R is subject 
to the corporation business tax on its apportionecl 
income as a result of its· trademark licensing activities. 

. (c) A foreign corporation shall not be··deenied _to be 
doing business. or employing :or owning capital or property 
in this State for the purposes of the Act by reason of the 
following: · · · · 

1. The" maintenance of cash balances with banks or 
trust conipanies in New Jersey; 

2. The ownership of shares of stock or securities kept 
in New Jersey in a safe depo~it box, safe, vault or other 
receptacle rented for the purpose, or pledged as collateral · 
security, or deposited with one .or more banks or trust 
companies, or brokers who. are m,embers of a recognized · 
security exchange,. in safekeeping ior cuswdy accounts; 

3. The taking of any action by any such bank dr trust 
company or broker which is incidental to the rendering of 
safekeeping or custodian. se~ice to . such C()tporation;' 

4. Any combination oftheforegoing:activi!ies . 

( d) If the only business activity of foreign c~rporation 
within New Jersey consists _of the solicit~tion of orders for 
sales of its \tangible personal property, ~hich orders are to 
be sent outside the1 State for acceptance or rejection and, if 
· accepted, are to be filed by shipment· or delivery from a 
point outside the State, then such corporlj.tion is ' doing 
business in New Jersey and is subject to the-·tax. Unless it , 
has additional contacts with N~w Jersey, howe\rer, it will :QOt 
be Hable for any tax measured by the income of the 
corporation. (See P.L 86-:272, 15 U.S.C. § 381). · The 
corporation will be liaple for :filing a return and payment of 
the minimum tax. 

1. _For the in-State activities of.the foreign corporation 
to immunize the corporation from taxation measured by 
inccmie, such activities niustbe limi~ed solely to: 

i. · Speech. or. conduct that explicitly or implicitly 
invites an order; and 

ii. Activities that neither explicitly nor implicitly 
invite an order but that are e1;1tirely ancillary to requests 
for an order. · 

2. Example~ ()f additional activities or contacts with 
New Jersey that_ will subject a corporation to the tax based 
on or measured by income are: 

i. . Repairs, maintenance, and installations; 
-

ii; Collection or repossession activities; 

iii. Credit investigations; 

· iv. Personnel .courses or lecturesi 

v. Technical assistance;· 

/ 

" 
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vi_ Customer complafoLresolution if the sole pur-
pose. is not to il)gratiate sales. person,nel with the CUS• 
tomer; 

. . . 

vii. Approving or accepting orders or secilring Ide-
posits on sales; · 

. . . 

Amended by R.1994 d.186, effectiveAprill8, 1994. 
See: 26N.J.R. 761(a); 2/i N.J.R. 1696(b). 

· Amended by.R.1995 d; 194, effective April 3, 1995. See: 27 N.J.R. 
. 47l(a), 27 N.J.R. 1440(b), ···. ·. . 
Amended by R.1996 d.518, effective November !4, 1996. 
See: 27 N.J.R. 3913(a),28 N.J.R 4795(a). 

. viii. Acquiring persoµneLfoi other than solicitation Statutory References . . 
See. N.J.S.A .54:10. A-2 as to what acts const.itute.· doing business in _ activities; N · J & f · · bl .J .. · ew ersey 1or pµrposes o acqumng a taxa e status. 

ix. Maintaining a display at a single location in 
excess of two w.eeks during the tax year; 

x. ·. Carrying samples for sale, exchange <>t distdbus 
tion in any manner for consideration or other value; 

xi.. Owning1. leasing, or maintainmg inastate facilities 
such · as a warehouse. or answering service; . anc.i 

. -·. . .. 
· xii. Consign,mentofpersonal property, 

3: • . Examples .. of additional···. activities ··•·· which, .. together 
with the solicitation activities. described in ( d)l above. will 
not subject a corporation. fo tax based on or measured by 
inco.me are: 

L Solicitation of orders throughadvertising; 

ii.· . · Carrying samples for display or· distribution with-
. out charge; . · · 

. . .. · . . ., m. . Providing .· automobiles, owned·.·. or .. leased, . regis- . . 
tered or not registered in New Jersey, to sales person-
nel for their use in conducting protected activities. 

·· iv.. i Checking customer inventories without charge; 

· v. Maintaining a display at a single location for less 
than two.weeks during the tax year; · 

. Recruitment,training, or evaluating bf s.ales per-
sonnel; · · · ·· 

. vii: A sales employee's m~honie work spacethatis 
notp~id for by the company; a.nd 

. viiL ·· l\-1ediating customer complaints if just to ingra-
tiate sales personnetwith the customer. . . 

(e) Independent contractors maysolicit or make sales .<>r · 
maintain an office without subjecting a company to. liability 
for tax based. on or measured by i11c<>me:·· ·Sales representa-
tives who represent a single principal would not be. consid-
ered indepe]Jdent con,tractors ... A corporation would be 
subject to income-based t.ax jf the. irdependent contractor 
maintained a stock of goods in the State under consignment . 

• or.·for purposes other than·•· for· display and' solicitation. 

Example 
Foreign corporation L, represented m New Jersey by a .. 
foreign independent contractor,· licensing software to 
New Jersey businesses: L receives fees from New 
Jersey companies for licensing the.:goftware. L is sub- ·. 
ject to· the. corporation business tax on its appprtioned 

. income. 
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Case Notes 
Foreign corporation held to be doing business in New Jers~y so as .io 

be. subject to the corporation business tax; requiring the. corporation to 
file a business tax return was not a violation of due process. Thomson-
Leeds Co., Inc. v, Taxation Div, Director, 8 N.J.Tax 24 (Tax Ct.1985). 

. ' . ' - ' 

Corporation's activities in New Jersey held . to constitute "doing 
business" for the purposes of the corporation business tax; corporation 
business. tax . not .·. limited . to· intrastate. bµsinesses. . Tamko Asphalt 
Products, Inc. of Maryland v. Glaser, 5 N.J.Tax 446 (Tax Ct1983);. 
affirrti.ed1per curialll 15 N.J.'fax342{App.D1v.1984). ' 

18:7-1.10 Foreign corporations engaged in interstate 
. commerce.. •·· .... ··. .. ·. .· 

A foreign corporation which falls into any· of the taxable 
categories subjectmg a corporation to tax,· as enumerated i.n · 
N.J.A.C .18:7-1,6,Js ,subject tQ the Tax Act notwithstanding 
its . business is .. wholly or partly in interstate · commerce .. 
Amended by R.1994 c!.186, effective April 18, 1994. 
See:,26 l';U.R. 761(a), 26N.J.R.1696(b). 
Amended j:,y R.199i6 d.518, effective November 4, 1996. 
See: 27 N.J.R. 3913(a), 28 N;J;R. 4795(a) .. 

Statutory References 
' See N.J.S.A 54:rnA-2 as to what acts constitute doing bu§iness in . 

New Jersey for purposes of acquiring a taxable status. 

18:7--1.11 Foreign c<>rporations stocking goods in New 
Jersey . 

A foreign· corpqration. which regularly m!.lintains •· a stock 1 
. of·goods in Nev; Jersey and makes deliveries·to.its custom- .· 
ers from such stock shall be deemed· to be doing busfuess in 
New Jersey within the meaning qf the Act . 

, ' '. ,' . 

· ·. . · . Example 1 .· 
A foreign manufacturing corporation has its factories 
and offices located 9utside.New !ersey.· .. Itssoleactivity 
in New Jersey consists of holding or storing goods in a 
public warehouse in this State. It has nq employees. in 
New Jersey .. Thf corporation is subject tc>the Tax Apt 
because it owns property in New Jersey. · 

Example2 
A. foreign manufacturing corporation has· its .factory .. 
outside New Jersey'. Its .only activity in New Jersey is 
the maintenance of an office within the State. The 
orders are forwarded to its home office outside the 
State. for acceptance · and ·• the merchandise· is · shipped 
from the factory dir.ect to the purchasers. The corpora~ 
timr IS subjectto .the Tax Act because it maintains an 
office•within·theState . 

Next Page •is '7-6;1 
\... . 



CORPORATION BUSINESS TAX ACT 

- Statutory References 

N.J.S.A. 54:lOA-2. 

Case Notes 

Foreign corporation's contacts established minimal nexus with New 
Jersey to allow taxation without violating commerce clause. Mark 
Andy, Inc. v. Taxation Div. Director, 8 N.J.Tax 593 (1986). 

18:7-1.12 Exempt corporations 

(a) Corporations exempted from taxation under the Act 
include: 

Next Page is 7-7 7-6.1 

18:7-1.12 

1. Telegraph,. telephone, cable or telecommunications 
companies subject to tax under N.J.S.A 54:30A-16 et seq. 
(including, without limitation, N.J.S.A. 54:30A-18.6); or 
any statute or law imposing a similar tax or taxes; 

2. Railroad companies subject to tax under N.J.S.A. 
54:29A-l, et seq.; · 

3. Energy, gas and electric companies subject to tax 
under N.J.S.A. 54:30A-49, et seq.; or any statute or law 
imposing a similar tax or taxes; 

4. Corporations subject to a tax upon the basis of 
gross receipts, or insurance premiums collected; 

Supp. 11,4-96 


