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)

poration, )
)

A p pellan t. )
____________ )

BRIEF FOR APPELLEE.

The Suprem e Court by  an op in ion  per curiam , 
upheld th e verd ic t rendered in  fa v o r  o f th e ap-
pellee (h ere in after  ca lled  the p la in tiff) in  an ac-
tion  ag a in st th e app ellant (h ere in after  ca lled  the  
defendant (, the ow ner o f a departm en t store for  
in juries su sta in ed  b y  the p la in tiff through  the  
n eg ligen t m aintenance o f a  s lip p ery  concrete floor 
on its  prem ises. T he p la in tiff w as p resen t on an  
in v ita tion  for  the purpose o f m ak in g  purchases, 
and her b u sin ess brough t her to th e  basem ent 
used as a  shoe departm ent, the floor o f w h ich  w as, 
according to testim on y , v e ry  slipp ery . Carpet 
runners w ere p laced  on the floor a t variou s  
points w here trave l w as con tem p latd  (p. 15, lin e
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30 to 40; p. 16, line 18). N o  such runner w as la id  
to th e  stam p counter w here th e  p la in tiff w as in -
v ited  to  go, and w h ile  app roach in g w h ich  she w as  
in ju red  (p. 16 lin e  24). I t  w as show n th a t the  
floor in  fa c t w as v ery  slip p ery  (p. 17 lin e  4; p. 18 
lin e  10 );  in  w h ich  condition  it  had  been openly  
m ain ta in ed  b y  th e d efen d an t for  m any years.

T he d e fen d a n t’s ev id en ce w as th a t the floor 
w as “ no m ore slip p ery  th an  any  ord inary floor”  
(p. 30 lin e 1 5 ); th a t the care o f the floor w as en-
tru sted  to  scrubw om en (p. 31 lin e  2 5 ); th e T reas-
urer o f the defen dan t, th e on ly  rep resen tative  
sw orn, adm itted  th a t the floor w as p erfectly  
sm ooth  and th a t he h ad  no k n ow led ge o f the  
ch aracter o f th e  m ateria l used  by  the cleaners (p. 
38 lin e  25 to  30; p. 40 lin e  37 to 40 ). U p on  h is  
sta tem en t th a t th e floor a t th e  tim e of the tria l 
w as in  th e  sam e con d ition  as a t the tim e o f the  
accident, and upon th e  ap p lica tion  o f  the d efen d -
ant therefore, and aga in st the objection  o f the  
p la in tiff, a m otion  w as gran ted  for an in sp ection  
of the scen e o f the in ju ry  by the ju ry  (pp. 42 and  
43).

1.

T he refu sa l to  n on su it and to  d irect a verd ict  
for  d efen d an t w as proper on th e  ev id en ce, in d e-
pend en t o f th e in sp ection  b y  the jury.

T h e ev id en ce  from  w h ich  th e ju ry  w as en titled  
to  draw  w arran tab le  in feren ces show ed.

F ir st:  T he p la in t if f ’s presence b y  in v ita tio n ;

Second: A  v ery  slip p ery  con d ition  o f the
floor; iU ‘; Vj



3.

T hird: T h e m ain ten an ce in  th a t con d ition  for  
m any years;

F ourth: T he u se  o f th e carpet runners a v o id -
in g  sa fe  tra v e l on o n ly  p ortion s o f the floor ;

F if t h : T he absence o f such fr ic tiv e  m ateria l 
on th e  flooring p roxim ate to th is  stam p counter  
over w h ich  th e  p la in tiff w as in v ited  to travel;  
and

S ixth : The fa ilu re  to  d irect and su perin tend  
the use of proper floor d ressin g  and c lean sin g  
m aterial.

On such p roof the, d efen d an t w as prim a fa c ia  
liable.

Schn atterer vs. B am berger, 81 N . J .L aw , 558,
P h illip s  vs. L ib rary  C om pany, 55 N . J ., L aw

307;
In  th e S ch n atterer case i t  w as h e ld  th a t a  store-

keeper is  liab le  w h ere  th e  n eg lig en t con d ition  has  
ex isted  fo r  such a len g th  o f tim e as to charge him  
w ith  n o tice  thereof.

The lia b ility  o f th e  d efen d an t resu lted  from  the  
circum stances o f  in v ita tio n , and the p roof w as  
sufficien t to sh ow  th a t a t the tim e o f such in v i-
tation  the prem ises w ere unfit fo r  sa fe  use.

There w as p o s itiv e  ev id en ce th a t fo r  three or 
four years p rev iou s to the accid en t the floor in  
question w a s m ain ta in ed  in  such a  h ig h ly  p o l-
ished condition  as to  be capable o f use fo r  a  “  slid - 
ingpond ’ ’ (p. 9 lin e  15) from  w h ich  a fa ilu re  to  
exercise proper care m ig h t be foun d  b y  the jury.

The real fa c ts  o f  n e g lig e n c e  do n o t h a v e  to be 
estab lished  to  require su bm ission  to  th e jury.

Broom an vs. N. J . S tr ee t B a ilw a y  Co., 70 N. 
J. Law, 818.
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T he p o ss ib ility  o f a ration al in feren ce o f n eg -
lig en ce  is  su fficien t.

B lis s  vs. B ergen  Co. T raction  Co., 64 N . J . 
L aw  604;

M cCoy vs. M illv ille  T raction  Co., 83 N . J . 
L aw , 508.

T h e  p u r p o s e  f o r  w h i c h  r u n n e r s  w e r e  u s e d  o n  

s o m e  p o r t i o n s  o f  t h e  f lo o r  w a s  s h o w n  ( p . 38 , l i n e  

1 3 ) ,  w h i l e  t h e  o b j e c t  o f  t h e i r  u s e  e l s e w h e r e  Avas 

n o t  s t a t e d .
T he ju ry  w ith o u t an in sp ection  o f the p lace  

had  the r ig h t to  in fer  th a t th ey  w ere used for  
th e  prom otion  o f sa fe  p assage  about th e b u ild -
in g ; th a t the om ission  of such runners or other  
fr ic tiv e  coverin g  in  th e p ath  lea d in g  to  th e stam p  
counter w as n eg ligen ce; and fu rth er  th a t their  
em ploym ent, w here used , w as in  recogn ition  of 
th e dan ger created  by th e  lu b ric ity  o f the floor 
surface.

A p ellan t u ltim a te ly  rests on th e argum ent 
th a t it  u sed  reasonable care in  the construction  
and m ain ten an ce o f th is  floor, and even  i f  it  w ere  
slip p ery  it  had  no n otice  o f th a t fa c t  prior to the  
tim e th a t the p la in tiff  fe ll in  w h ich  to  have rem -
ed ied  its  con d ition . The answ er is  fou n d  in  the  
testim on y  th a t the floor w as v ery  slip p  *ry no4 
on ly  a t th e  tim e o f th e in ju ry  and for  years b e-
fore  bu t w as m ain ta in ed  in  the sam e con d ition  
fo r  a lm ost tw o years after, a w a itin g  th e  tria l.

A t  th e  tim e o f the m otion  to  non su it and to 
d irect a verd ict, th e  on ly  qu estion  w as th a t o f the  
weight of the evidence, and each m otion  wae- 
properly, denied.

2.

The sta tu te  con stitu tes th e jh r y ’s ob servation s  
ev id en ce in th e  case.
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Section  30 o f the E v id en ce  A ct, page 2229, 
authorizes an in sp ection  o f  prem ises b y  e ith er  the  
jury or app ointed  w itn esses in  resp ect o f an ‘in -
jury  from  or to w h ich  th e  action  sh all be b ro u g h t’ ’ 
w hen it  sh a ll appear to  th e  Court or J u d g e  th a t  
such in sp ection  “ w ou ld  a id  in  a scerta in in g  the  
truth o f any m atter  in  d isp u te  b etw een  th e  p art-
ies. ’ ’

A n y  in form ation  san ctioned  b y  law  as an “ aid  
in  ascerta in in g  th e tru th  o f a m atter  in  d isp u te ’ ’ 
in essen tia lly  ev idence. T he resu ltan t em barass- 
m ent o f th e  u n su ccessfu l p a r ty  on  h is appeal 
does not d etract from  th e com m endable object o f  
the statu te, w h ich  is  to  d evelop  the tru th  o f th e  
controversy  in  the m ost p ractica l w ay  a t th e tria l.

A  m u ltitu d e o f foren sic  in cid en ts are incapab le  
of reproduction on th e record, e. g., appearance  
and m anner o f w itn esses, in flections and gestu res  
of J u d ge  d u rin g  charge, stea d in ess or trem or  
of h an d w ritin g  used  as exh ib its, etc., th e im p os-
sib ility  o f sh ow in g  w h ich  on appeal is  one o f the  
w ell-understood v ic iss itu d es  o f h im  w ho w ou ld  
overturn a verd ict.

The d efen d an t h im se lf app lied  for the in sp ec-
tion aga in st the objection  o f the p la in tiff  (pp. 42, 
43.)

The section  referred  to auth orizes an in sp ec-
tion by  th e  jury, or by witnesses named by the 
Court. The d efen d an t in s is ted  unon the a ltern a-
tive  of a ju ry  inspection . H ad he chosen an in -
spection by w itn esses h e  w ould  h a v e  ob v ia ted  all- 
his present d ifficu lties , th e  sam e d ifficu lties  b y  
the w ay, w hich  w ould  now  beset the p la in tiff  had  
the verd ict , been a g a in st her. W h atever  objec-
tion  m igh t h ave  been ava ilab le  to him  had the  
jury s in sp ection  been  ordered o f the C ou rt’s 
m otion or on th e  p la in t if f ’s application» it  cannot 
be heard to com plain  o f the un fortu nate conse-
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q u en ces o f i t s  ow n  e lectio n .
T h e e ffect o f  o b serv a tio n s b y  a  ju r y  on  th e  in -

sp ec tio n  o f p rem ises  i s  e x h a u s t iv e ly  d iscu sse d  in  
th e  n o te  o f  P eo p le  v s . T h orn e, 42 L . R . A ., p . 368. 
B u t i t  is  su b m itted  th a t  th e  N ew  J e r se y  s ta tu te  is  
su i g en er is , an d  s e lf -e x p o s it iv e  o f  it s  ob jects  and  
con seq u en ces.

3.

T h e ju d g em en t o f th e  S u orem e C ourt sh ou ld  be  
affirm ed .

R e sp e c tfu llv  su b m itted , 

D O H E R T Y  & K IN K E A D ,

A tto r n e y s  fo r  A p p ella n t.

R IC H A R D  D O H E R T Y ,

O f C ounsel.
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