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NOTICE OF APPEAL.
(Filed January 27, 1928.)

New Jersen Supreme Court.

MipprLesex County,

Miceasn Kapronr, by MartroNa Kaprori, - his
next friend and Marrona Kaprowr, individu-
ally, e

Plaintiffs,
VS,

CENTRAL RATLROAD OF NEW JERSEY,
Defendants.

To: William A, Barkalow, Attorney of De-
fendants, or to whom it may concern:

Sir:

Please take notice that the plaintiff in the
above entitled cause appeals to the Court of
KErrors and Appeals in the last resort in all
causes in New Jersey from the whole of the
judgment entered in this cause on the following
ground, to wit:

(1) Because the Supreme Court erred in giv-
ing judgment to the defendant instead of the
plaintiff, in that

(a) The trial judge erred in non-suiting the
plaintiff under the state of facts on grounds

that”thé Laws of New Jersey did not suppott

the complaint.
Respectfully yours,

NATHANIEL A. JACOBY,
Attorney of Plaintiffs.
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SUMMONS.
THE STATE OF NEW JERSEY.

CENTRAL RaiLroAD oF NEW JERSEY:

You are summoned to answer the an-
nexed complaint of MicuaEL Kaprorr, by Ma-
trona Kaproli, his next friend and MaTroNA
Karpror1, individually, in an action at law in the
New Jersey Supreme Court. And take notice
that unless you file your answer to the said com-
plaint with the Clerk of the Supreme Court, at
Trenton, New Jersey, within twenty days after
the service upon you of this writ and the an-
nexed complaint, the plaintiff may proceed in
the suit and judgment may be entered against
you.

WITNESS, WILLIAM S. GUMMERE, Chief
Justice of the Supreme Court at Trenton, this
13th day of February one thousand nine hundred
and twenty-six.

EDWARD J. KELLEHER,
Clerk.

NAaTHANIEL A. JACOBY,
Attorney for Plaintiffs.

JUDGMENT RECORD.

COMPLAINT—Filed February 20, 1926.

NEW JERSEY SUPREME COURT.,

MrcrAEL KaproLi, by MaTrONA Kapror1, his next
friend, and MaTtrona Kaprorr, individually,

Plaintiffs,
Vs.
TrE CexTRAL Ratrroap (Company) or NEw JER-

SEY,
Defendant.

Judgment Record—Action at Law—On Postea.
Judgment of Non Suit.

Winiam A. BarraLow,

- Attorney.

The Central Railroad (Company) of New Jer-
sey, the defendant in this cause was summoned
to answer unto Michael Krapoli, by Matrona
Kaproli, his next friend, and Matrona Kaproli,
individually the plaintiffs therein, in an action at
law upon the following complaint:

‘(Summons issued February 13, 1926)

The plaintiffs, Michael Kaproli, an infant,
brings this action by leave of this court by
Matrona Kaproli, his next friend, and Matrona
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Complaint.

Kaproli, individually, of the Borough of Car-
teret, County of Middlesex and State of New
Jersey, complains as follows: |

Faurst Count :

1. That on or about the fourih day of April,
one thousand nine hundred and twenty-five, the
defendant operated a railroad in the Borough
of Carteret, County of Middlesex and State of
New Jersey, said railroad being the one situ-
ated in the farthest east of the town and run-
ning between sections that is known as Carteret
and Chrome, being the same track which ex-
tends to and joins tracks known as the side
tracks situated at a point called Williams &
Clarks and running southerly cn a line par-
allel with the New Jersey Central Railroad track

known as the Sound Shore Railroad and being

situated about one hundred fifty yards more or
less easterly from the said track known as the
Sound Shore Railroad track and joining the
said Sound Shore Railroad track in the south-
erly part of the Borough of Carteret at a point
called Liebigs. It is believed that this track in

question was formerly called the New Jersey

Terminal Railroad.

2. That on the dayaforesaid, the plaintiff,
Michael Krapoli, a minor age four years, was
playing in front of his house, said tracks pass-
ing directly in front of the home wherein said
plaintiff lived, at a point of about twenty-five
yards distant from the front of the plaintiff’s
home.

5
Complaint.

3. While the minor child was thus playing,
a freight train belonging to or operated by the
Central Railroad of New Jersey passed on the
sald track and struck the minor chilg cutting
off his left foot a few inches above his ankle

all by reason of the negligence of the defendant
company.

4. The defendant, the Central Railroad of
New Jersey was negligent.

1. That by reason of the proximity of the,

sald railroad track to the homes of small child-
ren and also that of the infant complainant, the
aforesaid defendant should have anticipated the

- probability of small children being attracted by

the moving cars of the defendant company and
that they would therefore trespass upon the
property of the said defendant company to their
probable injury and therefore should have taken
proper precautions and provided reasonable
safe-guards for preventing trespass by children
because of the aforesaid attraction. This, the
railroad company negligently failed to do

thereby causing the injury to the infant com-

plainant.

2. The defendant railroad company, by its
agents and servants had actual knowledge that
children lived in eclose proximity to the afore-

» saild, tracks of the. railroad company and ‘had
- also, by its agents and.servants actual knowledge

that children played near the aforesaid tracks
and that children were attracted by moving cars
and were impelled by the aforesaid attraction
to trespass upon the aforesaid railroad prop-

40




6
Complaint.

erty and that children thus attracted indulged
in the fun of boarding and riding the moving
cars of the defendant company and although
the railroad company, by its agents and ser-
vants had actual knowledge of the aforesaid
facts and had reason to know of the probabil-
ity of danger and the injurious outcome thereof
yvet it had mnegligently and careiessly failed to
use proper precautions and create proper safe-
guards to prevent children from trespassing on
the aforesaid railroad property by reason of the
aforesaid attraction thereby causing the injury
of the infant plaintiff.

3. The defendant railroad company was also
negligent in that by reason of the proximity of
the railroad track to the homes of children and
that of the infant complainant and in that by

the further reason that the railroad tracks of

the defendant company, at a point situated di-
rectly in front of the plaintiffs home, run
through a gulley thereby leaving a dangerous

incline where children played and by further

reason that the aforesaid defendant company
had reasons to anticipate that children living in
such close proximity to the aforesaid defendant
railroad company would play upon the com-
pany’s property and the defendant company, by
its agents and servants actually knew that chil-
dren were in -the habit of playing on the prop-
erty and also in the habit of sliding or running
up and down the aforesaid dangerous incline
yet the defendant company failed to take proper
precaution and create reasonable safe-guards to
prevent children from trespassing upon the
aforesaid railroad property thercby resulting in

7

Complaint.

the injury of the aforesaid injured infant com-
plainant.

5. As a direct, natural and proximate result
of the negligence, the plaintiff, Michael Kaproli,
was seriously injured making it necessary to im-
mediately amputate his left foot a few inches
above the ankle. As a result of the said in-
Jury, the said plaintiff has suffered great pain
and torture of mind and body and was confined
to the hospital for a long period of time and for
a long time thereafter was confined to his bed.
The said injury is also of permanent nature,
the said plaintiff having lost his left foot as
heretofore described.

The plaintiff, Michael Kaproli, demands dam-
ages in the sum of fifty thousand ($50,000.)
dollars.

Second Count :

1. Plaintiff, Matrona Kaproli, repeats para-
graphs 1, 2, 3, 4 and 5 of the first count.

2. The plaintiff, Matrona Kaproli, is the
widowed mother of the plaintiff, Michael Kap-
roli, and as a result of the injuries sustained by
the said Michael Kaproli as a result of the
negligence of the defendant the plaintiff, Ma-
trona Kaproli, has been obliged and will in the
future incur great expenses in endeavoring to

+ ~haver the” plaintiff, Machael Kaproli, cured  and

healed of his said injuries. The plaintiff, Ma
trona Kaproli, will also be deprived of the earn-
ings of the said Michael Kaproli to which she
would be entitled until he, Michael Kapgroli, be-
comes twenty-one years of age.




8
Answer.
The plaintiff, Matrona Kaproli, demands ten
thousand ($10,000.) dollars damages on the sec-

ond count.

NATHANIEL A. JACOBY,
Attorney of Plaintiffs.

(Filed February 20, 1926)

ANSWER—Filed Nov. 4, 1926.

The answer of The Central Railroad Company
of New Jersey, a corporation of the State of
New Jersey, having it principal office for the

transaction of business in the City of Jersey -

City, County of Hudson and State of New Jer-
sey, says that:

Farst Count :
I. It admits paragraph 1.

II. It has no knowledge or information suffi-
cient to form a belief as to the allegations con-
tained in paragraph 2.

III. Tt denies paragraphs 3, 4 and 5.

As a separate defense, it alleges that the
plaintiff Michael Kaproli was guilty of coutribu-
tory negligence, barring a recovery by the plain-
tiffs or either of them in this aection.

As a second separate defense, it alleges that
at the time of the accident mentioned in the com-

40 plaint, the plaintiff Michael Kaproli was a tres-

9

Answer.

passer upon the cars or private property of the
defendant.

As a third separate defense, it alleges that
at the time of the accident mentioned in the
complaint, the plaintiff Michael Kaproli was a
mere license upon the cars or private property
of the defendant.

As a fourth separate defense, it alleges that
at the time of the accident mentioned in the
complaint, the plaintiff Michael Kaproli was
walking, standing or playing upon the defen-
dant’s railroad.

Ay a fifth separate defense, it alleges that at
the time of the accident mentioned in the com-
plaint, the plaintiff Michael Kaproli was jump-
ing on or off a car while in motion of the defen-
dant’s railroad.

As a sixth separate defense, the defendant
will object at, on or before the trial of this ac-
tion that the allegations contained in the com-
plaint are insufficient in law to constitute a
cause af action against the defendant and in
favor of the plaintiffs or either of them, upon
the ground that such allegations fail to disclose
either the existence or breach of any duty owing
from the defendant to the plaintiff Michael Kap-
roli.

Seond Count:

I#1t repeats its answers to paragraphs 1,.2,

3, 4 and 5 of the First Count.

IT. It denies paragraph o

As a separate defense, it alleges that the
plaintiff Michael Kaproli was guilty of contribu-

20
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Answer.

tory negligence, barring a recovery by the plain-
tiffs or either of them in this action.

As a second separate defense, it alleges that
at the time of the accident mentioned in the
complaint, the plaintiff Michael Kaproli was a
trespasser upon the ecars or private property
of the defendant.

- As a third separate defense, it alleges that at
the time of the accident mentioned in the com-
plaint, the plaintiff Michael Kaproli was a mere
licensee upon the cars or private property of
the defendant. -

-As a fourth separate defense, it alleges that
at the time of the accident mentioned in the
complaint, the - plaintiff Michael Kaproli was
walking, standing or playing upon the defen-
dant’s railroad. f

As a fifth separate defense, it alleges that at
the time of the accident mentioned in the com-
plaint, the plaintiff Michael Kaproli was jump-
ing on or off a car while in motion of the de-
fendant’s railroad.

As a-sixth separate defense, the defendant
will object at, on or before the trial of this ac-
tion that the allegations contained in th com-
plaint are insufficient in law to constitute a
cause of action against the defendant and' in
favor of the plaintiffs or either of them, upon
the ground that such allegations fail to dis-
close either the existence or breach of any duty
owing from the defendant to the plaintiff
Michael Kaproli.

Wm. A. BARKALOW,
Attorney for Defendant.

(Filed March 4; 1926.)
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REPLY—Filed March 29, 1926.

The reply of Michael Kaproli by Matrona
Kaproli, his next friend and Matrona Kaproli,
individually of the Borough of Carteret, County
of Middlesex and State of New Jersey, is as
follows :

First Count -

1. The plaintiffs deny paragraph two in de-
fendants answer in the first count and allege
that defendant had knowledge and information
sufficient to form a belief as to the allegations
contained in paragraph two of the complaiht.

2. The plaintiffs deny the defendants first
separate defense in the first cornt and allege
that the plaintiff, Michael Kaproli, was not
guilty of contributory negligence which would
bar a recovery by the plaintiffs or either of them
in this action.

3. The plaintiffs deny the defendant’s sec-
ond separate defense in the first count.

4. The plaintiffs deny the defendant’s third
separate defense in the first ccunt.

5. The plaintiffs neither admit nor deny de-
fendant’s fourth separate defense in first count.

% “6.-The plaintiffs neither admit nor deny the- -
defendant’s fifth separate defense in the first

count.

7. The plaintiffs deny the sixth separate de-
fense of defendant’s answer in the first count.

40




12
Reply.
Second Count:

1. The plaintiffs deny the first separate de-
fense in defendant’s answer in the second count.

2. The plaintiffs deny the second separate
defense ‘in defendant’s answer in the second
count. :

3. The plaintiffs deny the third separate de-
fense in defendant’s answer in the second count.

4. The plaintiffs neither admit nor deny the
fourth separate defense in defendant’s answer
in the second count.

5. The plaintiffs neither admit nor deny the
fifth separate defense in defendant’s answer in
the second count.

6. The plaintiffs deny the sixth separate de-
fense in defendant’s answer in the‘ second count.

NATHANIEL A. JACOBY,
Attorney for Plaintiffs.

(Filed March 24, 1926.)

This action was tried at the Middlesex County
Circuit Court, in New Brunswick, New Jersey,
before Honorable Peter F. Daly, Judge of the
Circuit Court, and a jury, on January 28th and
St

13
Reply.

After the plaintiffs haq submitted their evi-
dence the trial court, upon the application of
the defendant, ordered a judgment of non suit.

Whereupon it is  adjudged that the
complaint of the plaintiffs be
dismissed, and that the defen-
dant The Central Railroad (Com-
pany) of New Jersey, do recover
of the said plaintiffs, Michael
Kaproli, by Matrona Kaproli, his
next friend, and Matrona Kap-
roli, individually, its costs, which
have been taxed at the sum of
forty dollars and ten cents.

Costs $40.10
Judgment entered February 3, 1927,

WM. S. GUMMERE,
e

I, EDWARD J. KELLEHER, Clerk of the
Supreme Court of the State of New Jersey, do
certify that the foregoing is a true copy of the
judgment entered in the above stated cause as
the same remains of record in my office.

In testimony whereof I have set my hand and
the seal of said Court at Trenton, this fifteenth

-':day “ot - Matrch, A. D. nineteen hundred and

twenty-eight.

EDWARD J. KELLEHER,
: Clerk.

(Seal)

40
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NOTICE OF ARGUMENT—(Filed April 7, 1928).

NEW JERSEY
COURT OF ERRORS AND APPEALS.

Micuarr. Kaprori, by Martrona Kapronr, his
next friend, and Marrona Kaprorr, individ-
ually,

Plaintiff-Appellant,
VS.
CeNTRAL RA1IROAD OF NEW JERSEY,
Defendant-Respondent.

To:

WiLuiam A, Barxarow, Hsq.,
Attorney for the Defendant-Appellee.

TAKE NOTICE of the argument of the issue

20 to be joined in this cause before the New Jersey
Court of Errors and Appeals to be held at the
State House, in the City of Trenton, State of
New Jersey, on the third Tuesday of May, next,

at 10 o’clock in the forenoon or as soon there-
after as the said Court can attend to the same.

Dated: March 28th, 1928,
@arteret, N: .J.

Yours respectfully,

NATHANIEL A. JACOBY,

Attorney for Plaintiff-Appellant.

Sat Below—Hoxn. Perer F. Davy.

Service of a copy of within Notice of Argu-
ment is hereby acknowledged to have been re-
ceived this 30th day of March, 1928,

WILLIAM A. BARKALOW,

Atty. for Defendant-Respondent.

15
TESTIMONY.
NEW JERSEY SUPREME COURT,

MippreseEx County Circuir,

DeceMBER TeErM 1926.

MicuarL Kaprori, by Matrona Kaproli, and
Marroxa Kaproti,

VS.

CeENTRAL RalLroAD or NEW JERSEY.

Transeript of stenographer’s notes of evi-
dence in the above entitled cause, taken before
Hon. Peter F. Daly, Circuit Court Judge, and
a Jury, at the Middlesex County Court House,
in the city of New Brunswick, New Jersey, on
the twenty-eighth day of January, A. D. 1927,
A 2pd58 BN |

Appearances:

NatHANIEL A. JacoBy, Hsq., Attorney for the
plaintiffs.

Wirniam A. Barrarnow, KEsq., DEVoe TomLiNsox,
Esq., (Present) Attorneys for the defend-
ant,

S oM

A jury empaneled and found satisfactory,
they were sworn,

Mr. Jacoby opens the case for the plaintiffs.

150
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Testimony.

Mr. Tomlinson: It seems to me it is my duty,
upon the opening made by Mr. Jacoby, to move
for a nonsuit. His theory, as stated in his open-
ing to the jury and to your Honor, is that this
little boy sustained the injuries which constitute
the basis of this suit, by reason of trying to
board a train. He makes no contention that that
railroad was located on a public street; he ad-
mits in his opening that the track was situated
upon the private property of the railroad com-
pany; and his sole charge of negligence is that
for many years, according to his statement, the
children have played in the vacant lot adjoining
the railroad; that during those years freight
trains have committed the unpardonable sin of
stopping, and that children, attracted by the rail-
road train, have gone over and tried to get on
them and play, and that this boy, while pursu-
ing that custom, met with these injuries. Under
those circumstances it seems to me to be quite
clear that the defendant is mnot liable in this
suit, because it has been settled by the Supreme
Court of this state, and by the Supreme Court
of the United States, that under those circum-
stances a child is barred from recovery, because
he is following Section 55 of the General Rail-
road Act, which provides that any person while
getting off or getting on a moving train—I had
better read the statute to your Honor.

The Court: I think, Mr. Tomlinson, that we
will go on with the evidence, as long as the
pleadings themselves, on their face, present a
reasonable question. Of course if the evidence
develops what you say, if that is the kind of a
case he has, I already agree with you.

17

Michael Kaproli—For Plaintiffs—Direct.

Mr. Tomlinson: Of course your Honor will
appreciate that the pleadings do present the ex-
act situation Mr. Jacoby has presented in his
opening. He does not charge a bit of negli-
gence, except our failure to put up structures, or
do something to prevent these children from
trespassing,

The Court: Well, what is your motion?

Mr. Tomlinson: My motion is for a nonsuit
upon the opening,

The Court: That will be denied, Mr. Tomlin-
son, and you may take an exception. The mo-
tion, of course, you have a right to renew as we
go along, if you do so determine.

Mr. Tomlinson opens the case for the defend-
ant.

MICHAEL KAPROLI, one of the plaintiffs,

being duly sworn according to law, on his oath,
saith :

Direct Examination by Mr. Jacoby:

The Court: How old is this child?

Mr. Jacoby: This child is six years of
age now. He was four at the time of the
accident. He is very—he just remembers
slightly certain oustanding events, and I

~would like the Court to have him testify.
He could not testify to any details of the
accident. He does know a few things, if
the Court would care to have him sworn
and testify.
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Michael Kaproli—For Plaintiffs—Direct.

Mr. Tomlinson: I have a suggestion to
make, I do not know how acceptable it will
be to Mr, Jacoby. I am perfectly satis-
fied that your Homnor interrogate this
child,

By the Court:

Q. What is your name? A. Michael Kaproli.

Q. How old are you, Michael? A. Six years.

Q. When were you six? = When was your
birthday, or when will be your birthday? Do
you have a hirthday, Mike? A. No.

Q. You don’t have a birthday? You don’t
have cake with candles on it, Mike? A. No.

Q. Do you go to school? A. Yes.

Q. What class are you in? A. First grade.

Q. What school do you go to? A. New school.

Q. Down in Carteret is it, Mike? A. No.

Q. Where do you live, Mike? What is the
name of the place where you live? What is that
book there, Mike, that black book? What book
is that? Do you know the name of that book?
A. No.

Q. Do you go to church or Sunday school,
Mike? A. No

Q. Do you always tell the truth? Suppose you
should tell a lie, Mike, what would happen to
you? Who is God, Mike? Where is God? A.
Up in Heaven.

Q. Who told you that, Mike? A. Nobody.

Q. Suppose you should tell those ladies and
gentlemen over there a lie what would God do
to you, Mike? (No answer.)

The Court: How old is this boy?

19

Michael Kaproli—For Plaintiffs—Direct.

The Mother: He is six. . _

The Court: When was he six?

The Mother: I am not remember the
month. He is past six.

The Court: Why doesn’t the little boy
go to Sunday school or church?

The Mother: He just started this year.
I didn’t send him to Sunday school yet.

The Court: You go to church, don’t
you?

"~ The Mother: Sure I do go sometimes.

The Court: You never took that little
boy with you?

The Mother: I didn’t bother with a
little kid like that.

The Court: You regard him as being a
kid and that he would not know anything
about it, is that the idea? You would not
bother with a little kid like that, to bring
him to church, because you think his mind
1s not big enough yet to understand any-
thing about church, do you?

(No answer). .

The Court: Don’t you know the way to
make him know about a church is to take
him, even before they understand, so that
it becomes second nature to them, and
they know that there is a God?

However, the law fixes no precise age
at which children are absolutely exeluded

" from giving evidence, It is within the’ dis-

cretion of fthe Court. To permit such a
voungster as this, in view of the examin-
ation not only of the child, but of the
child’s mother, to testify, would not be
the exercise of discretion, but wonld

10
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Matrona Kaproli—For Plawntiff s—Direct.

rather be a woeful abuse of discretion
that is given to the Court in such cases
as this.

The Court holds that the child is not
competent to testify because the child has
no appreciation of the character of testi-
mony or the nature of an oath.

MATRONA KAPROLI, one of the plaintiffs,
being duly sworn according to law, on her oath,
saith :

Direct Ezxamination by Mr. Jacoby:

Q. Mrs. Kaproli, where do you live? A.
Roosevelt avenue, 538.

Q. What town? Do you live in Perth Am-
boy? A. Carteret.

Q. On April 4, 1925, where were you living?
A. Carteret, Lafayette street, No. 7.

Q. No 7 Lafayette street? A. Yes.

Q. Do you recall an accident occurring to your
boy on April 4, 1925? Do you remember an ac-
cident to your boy on April 4, 1925? A. Yes, I
am remember.

Q. You are the mother of Michael Kaproli,
are you not? A. Yes.

Q. Is his father living? A. No.

Q. He has a step-father now, has he not? A.
He got a stepfather, yes.

Q. What is his step-father’s name? A. Ro-
man Chuby.

Q. Tell us just what you know, just what vou
saw? A. Well, T just know—

21
Matrona Kaproli—For Plaintiffs—Direct.

Q. On April 4, 1925, concerning this acecident.
A. Well, T just know that on April 4, 1925, the
child was ask me to go out—

Mr. Tomlinson: I object to anything
that the child said to this witness.

The Court: You are asked simply what
you saw about this accident.

Q. Just tell what you saw? Don’t testify to
what anybody told you or what was said. Just
what you know and what you saw. A. Well, I
Just see that when he was—when the train, the
railroad cars was standing up there, and the
child was standing up there, and I look out
through the window, and he was standing by the
people, by the kids, and I holler on him he
should come back on the porch; and he saw me ;
I hollering him, so he went back, he say, all
right, mama, I won’t go back there no more; so
I holler on him he should not go there. Then
I close the window and I was in the house cook-
ing, and then after that I was in the house
cooking, and after that child come on, the other
one, and he say, mamma, come down because my
little brother got a leg off.

Mr. Tomlinson: I objeet. I object to
these conversations. I do not want to in-
terrupt all the time. I do not think they
are proper evidence.

The Court: No.

Q. Remember, Mrs.-Kaproli, don’t mention
anything your boy said to you. Just what you
saw? A. Well, that is all what T saw. When I 49
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Matrona Kaproli—For Plaintiff s—Direct.

called him out through the window he was stand
up there and he see me, I called him up, he say
all right, mamma, I come; I see him come back
on the porch, he stay over there and I close the
window and went back in the house.

Q. Then what was the next thing you saw?
A. The next I didn’t saw when they went on
down there, and I went down and took him when

he was on the ground there by the sand bank.

Q. You found him on the ground? A. On the
ground.

Q. What was the matter with him? A. He
was without a leg already. ,

Q. How far from the railroad track was he?
Was it near the railroad track?

Mr. Tomlinson: I object as leading.

A. No. He was going on his knees already
himself.

Q. He was crawling along on his knees? A.
On his knees, yes.

Q. With relation to your house can you tell us
just where you found him? How many feet in
frent of your house was it that you found him?
A. T couldn’t tell you how many feet. I couldn’t
know that.

Q. Was it very far? A. It is not so far.

Q. Then what happened to your boy after you
found him in this condition with his leg off?
What did you do with him? A. Well, I brought
him in the house and then I don’t know nothing
that time. I just saw when Dr. Reason was com-
ing in the house and I am not remember noth-
ing. '

Q. Did he remain in the house? A. Yes.

23
Matrona Kaproli—For Plaintiff s—Direct.

Q. Do you understand my question? Did the
boy stay in the house after that? A. No. He
was staying just for a while before the time
they took him to the hospital.

Q. What hospital? A. Perth Amboy City
Hospital,

Q. Do you live near any railroad? At the
time on April 4, 1925, at the time your boy had
his leg cut off, were you living near railroad,
a railroad track? A. Oh, I was there living,
sure.

Q. How far was this railroad track from your
house? A. It is not too far. I don’t know. I
can’t tell you how far.

Q. Not very far?

Mr. Tomlinson: I do not want to inter-
rupt counsel’s orderly case, but I have a
map here, and if you desire to put that
map in to show the situation I would be
very glad to have it done. I think it
might help the jury.

The Court: Certainly.

(Map entered in evidence and marked
Exhibit A).

Mr. Tomlingon: If that map is drawn to
a square I suggest that 1 be permitted, or
Mr, Jacoby, I do not care which, to ex-
amine Mr. Pach to show the distances.

The Court: Yes.

Mr. Tomlinson: Mr. Pach made the
map.

Q. Now, Mrs. K;apfoli, will you show ug on
this map where No. 7 Lafayette street is, the
house that you live in?
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Stewart L. Pach—For Defendant—Direct.

Mr. Tomlinson: I did not hear what
Mr. Jacoby thought of my suggestion that
Mr. Pach explain that map according to
the scale and showing the distances. Have
you any objection?

Mr. Jacoby: Not a bit.

STEWART L., PACH, a witness produced on
behalf of the defendant, being duly sworn ac-
cording to law, on his oath, saith:

Dwrect Examination by Mr. Tomlinson :

Q. Mr. Pach, you live, I believe, in Plainfield?
A Yes, sir,

Q. What is your occupation and profession?
A. Civil engineer.

Q. How long have you been a civil engineer?
A. Seventeen years.

Q. You are connected with the railroad com-
pany, Mr. Pach? A. Yes, sir.

Q. You are in the office of the Chief. En-
gineer, I believe, are you not? A. Yes, sir.

Q. Did you make this map that has just been
marked Kxhibit A? You made this map as a
result of a survey you made on the ground? A.
Yes, sir.

Q. For how long a period of time, Mr. Pach,
have you been familiar with the layout of the
tracks, the railorad tracks through Carteret, in-
cluding the portion opposite Lafayette street?
A. Since about 1912.

Q. Does this map accurately represent the
conditions as you found them on the date of
your survey? A. Yes, sir.
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Q. What was the date of your survey? A.
Survey was on the seventeenth of June, 1926.

Q. Were the conditing at that time substanti-
ally the same as on AP S gon oA Yes, sir.

Q. Referring to thisg map, Mr, Pach, to the
right of the map is in what direction? A. To the
right of the map is toward Roosevelt avenue,
generally northeast.

Q. And where do those tracks lead if you just
follow them out? A. Eventually to Jersey City.

Q. And to the left of the map is in what di-
rection? A. To the left of the map 1s southwest
and leads to Chrome.

Q. There is just one track running through
there? A. Yes, sir; single track.

Q. You have indicated that by the words ¢“N.
J. Terminal Track”, is that correct? A. Yes,
sir,

Q. You have indicated Randolph street ap-
proaching the railroad tracks at almost a right
angle, is that correct? A. Yes, sir.

Q. Does Randolph street actually cross the
tracks? A. No, sir. It terminateg at the corner
of Lafayette street.

Q. You have indicated Lafayette street run-
ning diagonally away from the railroad tracks,
that is looking towards the right of the map, is
that right? A. Yes, sir.

Q. Does Lafayette street actually ecross the
railroad tracks? A, No, sir, it does not.

Q. You have shown on the map certain rec-
tangles Nos 1, 5, 7,9, 11, 13; what are they in-
tended to represent? A. They represent the
dwellings along that westerly side of Lafayette
street and those are the house numbers on them.

40
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Q. Farther to the right of the map you have
shown a street as Sharot street; does that street
go to the railroad tracks? A. No, sir, it does
not. :

Q. To the extreme right of the map you have
shown a rectangle with the number 25 in i
does that represent a dwelling? A. Yes, sir.

Q. 25 Lafayette street? A. Lafayette street.

Q. On the bottom of the map you have shown
an enclosure, enclosed with first a dot and then
a long black line; what is that intended to rep-
resent, that series of tracings? A. The line rep-
presents a fence erected on the property line be-
tween the Central Railroad of New Jersey and
the Wheeler Condenser and Engineering Com-
pany’s plant.

Q. Do you know how wide the right-of-way of
the Central Railroad Company is through this
locality, Mr. Pach? A. Yes, sir. At a point op-
posite Randolph street the width is forty feet,
and then towards Roosevelt avenue it extends
to a width of sixty feet at this fence corner.

Q. By the right-of-way I assume of course
you mean the property owned by the railroad
company over which it runs its tracks, is that
right? A, Yes, sir.

Q. Are the tracks laid in the middle of the
right-of-way throughout? A. Not exactly, no,
Sir.

Q. What is the distance from No. 7 La-
fayette street to the nearest rail of the railroad
track looking straight across? A. From the
front of No. 7 Lafayette street to the nearest
point is 105 feet.

Q. Taking a straight line right from the front
of No. 7 right across to the tracks, what is that
distance? A. That is 130 feet.
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Q. What is the distance from No. 7 Lafayette

street to the sidewalk, that is the sidewalk of

Lafayette street? A. Fifty-five feet.

Q. And what is the distance from Lafayette
street to the tracks, that is, going right across
from the house in a straight line? A. In a
straight line, seventy-five feet.

Q. What is the distance from the nearest point
of the sidewalk to the mnearest rail? A. The

‘nearest point of the sidewalk on Lafayette street

to the nearest rail of the railroad track is
eighteen feet

By the Court:

Q. How near is the right-of-way to the side-
walk? A. The right-of-way line is only about a
foot away from the sidewalk on the southwest-
erly side.

Q. You have not marked right-of-way line%
A. No, sir; but there is a black eross represent-
ing a monument on the ground and that is the
property corner and it rung in a circular course.

Q. Are all these monuments? A. No. That is
one monument. And then it runs on a circular
course parallel to the track to this monument
above the word ‘‘Roosevelt’’, and from there to
the fence corner marked *‘fence’” on the map.

By Mr. Tomlinson:

. tgs ., What are these round .circles? . A. The
~ round cireles marked 107, 108, 109, and so forth,

represent telegraph poles of the Central Rail-

‘-road.

Q. Are they on or off the property of the rail-
road company? A. On the property.
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Q. I show you these species of triangle here
bounded by the tracks of the railroad company
on the east, by the fence of the Wheeler Com.
pany on the north, and by the sidewalk on the
west, and ask you if that is where the lot is in
that triangle. "A. Yes, sir; that is a vacant lot
in that triangle.

By Mr. Jacoby:

Q. You say you have knowledge of all the
land the Central Railroad Company owns? A.
Yes, sir.

Q. Just how wide is their right-of-way on
which their tracks are built? A. At the Wheeler
Condenser Engineering corner south of Randolph
street the width is forty feet; that is from the
monument shown on the map to the fence corner
Just forty feet. At the fence at the right-hand
edge of the map the total width is sixty feet.

Q. Does it graduate? A. Yes, it graduates. It
is nothing at this corner and twenty feet on this
corner.

Q. The track runs in the center of this? A.
Not exactly the eenter, no, sir,

Q. About how many feet would the land of
the Central Railroad Company extend into this
triangular lot, this lot here (indicating)? A.
Well, at the fence corner it extends over to—the
distance from the rail to the fence corner is
thirty feet, that is the right-hand edge of the
map.

Q. Then it graduates down? A. Twenty foot
at the point opposite the Wheeler Condenser
Fingineering fence.
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Q. It graduates from a distance thirty feet
here to one foot at this point here at Randolph

reet? A. No.
Stl(;.etélleAfoot from the sidewalk? A. Yes, one
foot from the sidewalk. Approximately one fo.ot.

Q. To your knowledge this land in. here, with
the exception of a graduation of thirty S ficet tg
one foot, that is private property, t.he land that
does not belong to the Central Ral.h“oad Com-
pany? A. The land without that distance does
not .belong to the Central Railroad Company.

Q. Beyond that distance does mnot belong to

the Central Railroad Company.

By the Court:

Q. If you drew a line from the fence to a
point nearer the sidewalk you would then h.avei :‘1E
map that would show what the area of :Ehls 09
did not belong to the railroad, wouldn’t you'

‘A: Yes, sir.
The Court: Suppose you do that.

A. That is the approximate right-of-way al-
though it is on a slight curve.

By Mr. Jacoby:

: e
Q. How about those railroad tracks? 10111;
survey does not show whether it runs on a level

. with that land or whether or not it runs through

a slope. A. The figures on the track, fo;{ n-
stance at Station 14, 28.37 1‘e1?reser}ts the eleva-
tion of the track, the track rises 1n every 01}:0
hundred feet. The next one hundred feet the
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elevation is 30.09, about one half per cent, grade,
one and one-half foot rise in 100 approximately
out there at Roosevelt avenue.

Q. You mean that the railroad track itself is
running on an uphill grade? A. Upgrade.

Q. Up to Roosevelt avenue. The question I
ask however is this: Are the tracks on a level
with this land? A. No. The tracks are below
the level of the land.

Q. How much below? A. The railroad tracks
are at elevation 32, and the land is 35 at the top
of the slope there, three feet above the tracks,
and gradually increase until they get to an
elevation of forty, which is eight feet above the
tracks.

Q. The fact is then those tracks run through a
deep ravine, do they not? A. They run through
a cut, yes,

Q. A deep cut? A. It is three feet at the
point I have indicated.

Q. How far in feet,—I don’t understand
elevation in point of degrees, but T mean in feet
Just how far would the bottom of these tracks
be, that is, if you took a perpendicular from the
level of that slope, the summit of that slope? A.
At what point?

Q. Does it graduate too? A. Yes.

Q. Well, say an average height starting from
here down to the corner of Randolph street and
Lafayette street. A. Well, at the fence I will
mark ‘X’ on the map, the ground is eight feet
above the top of rail, and at the corner of La-
fayette street and Randolph street the sidewalk
is two feet, two and one-half feet above the top
of the rail.
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By the Court:

Q. Right at the rail what is the difference be-
tween the grade of the rail and the earth which
immediately abuts the rail itself? A. Well, the
earth is about a foot below the rail, just form-
ing a small ditch next to the ties. And then
from that point—

Q. Next to the ditech what is the difference be-
tween the surface of the earth, the lay of the
land? A. Well, at the street corner it is two
and one-half feet above the rail, and at the far
fence corner it is eight feet above the top of the
rail.

Q. What I am trying to get at is, when you
walk along there to get on the track you would
have to step down how much? A. You would
have to step down eight feet at the highest
point.

Q. T know, but right next to the track? A.
Right next to the track there is a ditch just be-
low the track, a sort of a drainage ditch.

The Court: I understand. Well, how
far would you have to step down from the
earth to reach the top of the ditech which
abuts the rail?

Mr. Tomlinson: May I interrupt just a
minute, your Honor? 1 do not think the
witness knows at which point you mean,

My understanding is that the ground is

irregular. At one point it will B¢ higher
from the rail than at another point.

The Court: I think he said—he said yes
to a question that there was a deep ra-
vine,

40
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Mr, Tomlinson: Yes. That is quite true
but my understanding is, in fact, all the
photographs here that show it, that at one
space in this triangle the cut ig higher—
I think it is highest down here and as you
come along here the elevation gets lower.
I think that is why the witness was ap.
parently confused.

The Court: All right. Go on.

By Mr. Jacoby:

Q. You show a fence on this map runuing,
you say that would be east of your railrvoac
track, is it not? A. Yes, sir.

Q. And along property known as the Wheeler
property. A. Yes, sir.

Q. That fence extends so that it is opposite
all this land, it is extended out in the direction
of Roosevelt avenue? A. Yes,

Q. On whose land is that fence built, is it built
on Central Railroad property or is it built on
Wheeler property? A. Why, I think it is all on
the Wheeler property.

Q. Now that you know which land you are,
and know as to the ownership of the land of the
Central Railroad Company, what land the Cen-
tral Railroad Company owns, can you tell us
whether that fence belongs to the Central Rail-
road Company or to Wheelers? A. Wheeler
Condenser and Engineering fence.

By Mr. Tomlinson:

Q. Mr. Pach, what is the right-of-way, how
wide is the right-of-way at a point directly op-
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posite No. 7 Lafayette street? A. Approxi-
mately fifty-six feet wide.

Q. And is the track laid in the middle of the
right-of-way at that point or not? A. Not pre-
cisely but very near the middle.

Q. You have spoken about the track running
through a ravine; you mean by that I suppose
the same thing as a cut? A. The other counsel
used the word ‘‘ravine’” and I ecorrected him
and said a cut.

Q. Is that cut the same height from the ad-
joining land all the way along here, or does that
height vary? A. The height varies. The maxi-
mum height is at the fence ecorner shown on the
right-hand edge of the map where the cut is
about eight feet deep.

Q. As T understand it, the ditch that you have
spoken of is between the railroad tracks and the
embankment; is that right? A. Yes, sir.

Q. Were you present when these photographs
were taken? A. No, sir,

Mr, Tomlinson: T would just like to
have the witness identify them, and if
counsel does not want them to go in I do
not suppose I have any right. Will you
just look them over and see if they repre-
sent the situation as you found it?

A. This one does; yes, sir.
Q. Just look them all over and give us a

" blanket answer, or else pick out those«that do

not. A. Yes, sir; they are all correct.

Mr. Tomlinson: I have the photogra-
pher here. They were taken by Under-
wood & Underwood.
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Mr. Jacoby: I consent to them going in.
‘Mr, Tomlinson: By consent we will put
in five photographs. I may say that each
of them has a paster attached to it show-
ing the direction in which the camera was
- pointed, :
(Photograph entered in evidence and
marked Kxhibit B).
(Photograph entered in evidence and
marked KExhibit C).
(Photograph entered in evidence and
marked Exhibit D).
(Photograph entered in evidence and
marked Hxhibit E). '
(Photograph entered in evidence and
marked Kxhibit F').

)

By Mr. Jacoby:

Q. Your survey does not show any slope. The
point I was trying to get at is this: This is the
ravine that I meant, that is just how the rail-
road track runs, it runs through a gulley, does
it not? . A. Yes, sir.

Q. When you say at the fence do you mean
that fence there (indicating)?

Mr. Tomlinson: Showing the witness
what exhibit?
Mr. Jacoby: KExhibit B.

Q. Is that the fence you are referring to? A.
Yes, the fence to the left of the railroad track in
this picture.

Q. That corresponds with the point you

40 marked fence? A. ““X” yes, sir.
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Q. This slope graduates from a distance eight
feet in height, that is, if a perpendicular—if a
stick was laid perpendicular on that track it
would be eight feet in order to be on a level with
the summit of that slope? A. Yes, sir.

Q. You say it graduates down to a distance of
two feet where the summit of the slope is only
two feet from the level of the sidewalk down at
Randolph street, corner of Randolph and La-
fayette, is that right? A. Yes, sir.

Q. Is it a gradual slope? A. Yes, sir.

Q. Graduates gradually? A. Yes, sir.

Q. You would not say as a matter of fact that
right at the corner of Lafayette and Randolph
street it takes a sudden drop, would you, that is
the elevation of that slope takes a sudden drop,
the tracks have got nothing to do with it, it is
just the thing drops suddenly? A. I can’t tell
you how suddenly it drops? Tle difference is
two and one half feet from the top of the rail
to the sidewalk. What I am referring to is this:
You said that it is a gradual decline, that the
slope, the summit of that slope from the rail-
road track gradually decreases in height from
the railroad track, from the level of the railroad
track? A. Yes.

Q. And you deny that at the point of Ran-
dolph and Lafayette street the reason why it is
only two feet—that the summit of that slope is
only two feet from the level of the track is be-

.. cause it takes a sudden drop? A. I don’t know

what you mean.by a sudden drop. :

Q. Well, the ¢levation, the land above the rail-
road takes a sudden drop so that it comes nearer
to the level of the railroad. A. Yes, that is true.

Q. Tt takes a sudden drop, does it not? A. I
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can’t use the word ‘‘sudden’’. It is a natural
drop.

Q. It is not true that it is just a gradual de-
cline as far as the land above the railroad track
e is concerned, is it? A. Oh, yes, it is gradual.

By Mr. Tomlinson :

Q. This photograph Exhibit B that counsel
showed you is looking up towards Roosevelt av-
enue and Hlizabeth Port, isn’t it? A. Yes, sir.

Q. He indicated to you a fence which I un-
derstood you to say was on the left-hand side
of the picture. You mean the right-hand side,

90 don’t you? A. No, sir. The fence he was speak-

ing about is on the left-hand side of the picture
marked ‘“‘X’’ on the map.

Q. I show you photograph marked Exhibit E
and ask you if that shows the corner of La-
fayette and Randolph street and the height of
the embankment at that point? A. Yes, SELL
does,

Mr. Tomlinson: That is all.
(Photograph entered in evidence and
marked Kxhibit G.)

MATRONA KAPROLI, reecalled.
Direct Examination (continued) by Mr. J acoby:
Q. Mrs. Kaproli, will you show us with refer-

ence to this map the location of the house that
you lived in on the day of the accident?

> Q. How long had you been living at«No. 7
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Mr. Tomlinson: We admit it is No. 7
shown on that map.

Q. Show us just where you found Mike with
reference to that map when you eame out and
found him. A. About that place in here (Indi-
cating).

Mr. Tomlinson: What do yor mark
that? Why not put an initial on there?
Counsel marks the map “M. K.”” with an

‘(}I’?

Q. When you found him he was creeping, you
say? A. When I found him he was going on his
knees, yes.

Q. In what direction was he creeping? You
say he was going on his knees? A. Well, then
I take him and bring him home upstairs.

Q. Well, what direction was he facing when
he was going on his knees? Was he facing the
railroad track? A. From the railroad track.

Q. He was going from the railroad track? A.
From the railroad track.

Q. You say you had seen Michael near the
tracks that day? A. Did I see him?

Mr. Tomlinson: T did not understand
that she said any such thing. She said
she saw him out in the lot.

ol

Lafayette street,"Mrs. Kaproli? A. About three
months. :

Q. During the three months that you lived
at No. 7 Lafayette street did you see Michael
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playing near the tracks? A. I didn’t see him
if he was playing on the tracks because I used
to holler at him all the time and watch him all
the time because he shouldn’t go there.

Q. Did you see any other little boys playing
near the tracks?

Mr. Tomlinson: T object to that as ir-
relevant, incompetent and immaterial.

A Ihdidn’t see it on. the—

The Court: She says she did not see
him.

Q. Never saw any boys playing near the
tracks?

Mr. Tomlinson: 1 object.

A. T didn’t see if they was playing on the

tracks. They was playing on the sand there
sometime.

Q. Did you, at any time, see children at play
near your house? A. They was playing some.-
time. |

Q. Yes. Is there any particular place where
the children played? A. They was.

Q. Yow don’t undersand the question. You
say that Michael was taken to the Perth Amboy
City Hospital. How long was he in the hos-
pital? A. About three months.

Q. Did you get a bill? A. No.

Q. Do you know who the doctor was who took
care of Michael? A. No, I don’t know the doc-
tor.
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Q. Was Michael taken under the name of—
at the time that the accident happened had you
married again? Were you still a widow? A.

‘What?

Q. At the time the accident happened were you
still a widow? A. No. I was married.

Q. What was your second husband’s name?
A. The second Roman Chuby.

Q. Was Michael taken to the hospital under
the name of Kaproli orr Chuby? A. They put
first name Chuby because they don’t know how.

Mr. Jacoby: That is all.
Cross-Examination by Mr. Tomlinson:

Q. Your name is Mrs. Chuby? A. The second

name,
Q. I say your name now is Mrs. Chuby? A.

Yes.
Q. And not Mrs. Kaproli, of course? A. Yes.

Mr. Tomlinson: That is all.
Mr. Jacoby: This is another minor, I
believe she will qualify as a witness,

FRANCES FERENC, a witness produced on
behalf of the plaintiff, being duly sworn accord-
ing to law, on her oath, saith:

By the Court

Q. Frances, how old are you? A.I am

eleven., :
Q. Eleven? A. Yes.
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Q. What did you Just do then when you had
your hand on the book? W hat did you do?
What is that book? A, Bible.

Q. What is a bible? Now, you know. What
is it? What is in the bible? A. Ged.

Q. The word of God, isn’t it? Where is God?
A. Up in Heaven.

Q. When you put your hand on that hook you
promised those ladies and gentlemen that you
were going to tell them the truth, didn’t you?
A. Yes, sir.

Q. Well, now, if you don’t tell them the t:uth
what will God do? A. I don’t know.

Q. Well, if a little girl like ycu lizg, when it
means a lot, if you lie it might hurt somebody
very very much if you lie, how does God feel
about that, Frances? A. He feels bad.

Q. If you died after telling a lie where would
you go if yow told a bad lie? A. Down in the
ground.

Q. Where is God? A. Up in Heaven.

Q. Where do good girls go who die? A. Up
in Heaven.

Q. Where do they go if they are bad, real
bad? A. Down in the ground.

Q. You know it is a terrible thing if you tell
a lie; you must tell the truth, and tell all you
know but don’t tell anything except what you
know to be true, because you promised God who
1s in Heaven that you would.

Darect Examination by Mr, Jacoby :

Q. Frances, do you know Michael Kaproli?
A. Yes, sir.
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Q. Do you remember Michael Kaproli meeting
with an aeeident some time back? A. Yes, sir.

Q. How far back was that, do you know? A.
No.

Q. Well, was it a month? (No answer).

Q. Well, when you saw Michacl meet with an
accident just what kind of an accident did you
see him meet with? Just what happened? A.
When I saw him he fall down.

Q. He fell down. Fell down where? A. On
the ground.

Q. Did he fall from any particular place?
What did he fall from? A. I don’t know.

Q. Did you see him fall from any place? A.
No.

Q. What was the matter with Michael when
he fell? A. He got his toes cut off.

Q. His toes cut off? A. Yes.

Q. Where were you standing? A. 1 was
standing on the porch.

Q. On the porch? A. Yes, sir.

Q. And where was Michael when he fell down?
What place was he at? A. At the tracks.

Q. By the railroad tracks? A. Yes.

Q*. Were these tracks far irom Michael’s
house? A. Not very far.

Q. Do you know where Michael lived at that
time? A. Yes, sir.

Q. Where did he live? A. He lived in 7 La-
fayette street upstairs and I lived downstairs.
| Q You say you saw Michael fall? A Yes,

sir. g

Q. And you can’t tell us what he fell from?
A. No.

Q. Was there anything on the tracks? A.

There was a trair. ‘

40
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Q. There was a train on the tracks? A. Yes.

Q. Did you see Michael betore he fell? A,
No.

Q. You didn’t see Michael at all before he
fell? You didn’t see what Michael was doing
before he fell? (No answer),

Q. (Repeated) You didn’t see Michael at all
before he fell? A. No.

Q. (Repeated) You didn’t see what Michael
was doing before he fell?" (No answer,)

Q. What do you mean when you say that
Michael fell to the ground? Just tell us, what
do you mean by that? A. He fell down.

Q. Did he hurt himself because he fell down?
A. Yes, he got his toeg cut off.

Q. Did you see what cut his toes off? A. No.

Q. You didn’t see that? A. No.

Q. The first you saw of Michael he was o1 the
ground, is that right? A. Yes, cir.

Q. And he was near the railroad track? A.
Yes, sir.

Q. You didn’t see Michael on the cars? A. No.

Q. Do you recognize that map?

The Court: Do you know that ma;?

®R. Do you know that map? Could you show
me just where your house js? A S Yiost

Q. Show me where your house is on that map.
A. Over here (indicating).

Q. When you saw Michael fall to the grouud
where was he, show us on that map where he
was? . Could you do that? A. Over here (in-
dicating).

Q. Not very far from the track? A. No.

(). Where were you standing when you saw
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him fall down? A. I was standing on the porch
of our house.

Q. On the porch of No. 79 A. Yes,

Q. How long have you been living at No. 7
Lafayette street? A. Four years.

Q. Have you seen children play around the
track during the four years you were living
there? A. Only a little boy, they callel him
Ambrose, he always used to play on the tracks.

Q. Did you ever see children playing near the
tracks? A. Yes. _

Q. Where did they play? A. They play, they
always run down the hill when the tran comes,
a little boy, he always wants to jump on the
train, but his mother hollers on him. '

Q. What little boy do you mean?

By the Court:
Q. Is that Ambrose? A. Yes.

Mr. Tomlinson: I move to strike out
what the little boy wanted to do.
The Court: Yes.

By Mr. Jacoby:

Q. He is the only boy you saw running on

the cars? A. Yes.
Q. He runs down the hill, youn say? A. Yes.

Q. Where is this hill, can you show us on the: |
" map? All right, never mind. Have-you any

brothers? A. Yes.

Q. Sisters? A. No. .

Q. Did you ever see your brothers trying to
get rides on the train? :

10
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Mr. Tomlinson: I object to that as
leading. T think it is particularly vicious
to try to lead a little child like this.
Counsel had asked her if she saw any-
body, and she said she saw one boy whom
she described as Ambrosc. Now, he is
putting it right in this child’s mouth to
say she had seen her brothers play. O:-
dinarily I do not object to leading ques-
tions, but I object to that.

Mr. Jacoby: I will withdraw the ques-
tion.

Q. Did you ever see anybody else trying to
steal rides on the train? A. Yes.
Q. Ambrose is not the only boy, is he? A.

No.
Q. Is that all the children do is just run down
this hill and try to get rides?

Mr. Tomlinson: I objcet to that as
leading.
The Court: That is very leading

A. No. Sometimes they play on the sand.

Q. Where is this sand? A. On the fields.

Q. What? A. Like on the fields.

Q. On the fields? A. Yes.

Q. Could you show us on the map just where
this sand is? A. No.

Q. Where are the fields? A. Right aeross
the street.

Q. Right across the street? A. Yes.

Q. Can you see the street on the map? A.
Yes.

Q. Will you point it out, what street you
mean? A. Across from Lafayette street.

- He is fifteen.
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Q. Right across Lafayette street are the
fields? A. Yes.

Q. Is that where the sand is? A. Yes.

Q. That is where they play? A. Yes.

Mr. Tomlingon: That is certainly lead-
ing.

Mr. Jacoby: That is what the witness
testified to.

Mr. Tomlinson: ‘I object to counsel re-
hashing what the witness has said, or re-
peating it. He has no right to do that.

Q. Have you ever played there? A. Yes.
Cross-Examination by Mr. Tomlinson :

Q. You used to live at No. 7 Lafayette street,
didn’t you? A. Yes, sir.

Q. But you don’t live there any more, do you?
A. No.

Q. You live at 13 Lafayette streclt now, don’t
you? A. Yes.

Q. And you have a little brother named Steve,
haven’t you? A. Yes, sir.

Q. Is Steve here today? A. Yes, sir.

Q. And you have a bigger brother John,
haven’t you? A. Yes, sir.

Q. Where is John; is he here today? A. No.

Q. Does John go to school? A. Yes.

Q. John is older than you are, isn’t he? A.

Mr. Tomlinson: That is all
The Court: That is ail.
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Redirect Evamination by Mr. Jacoby:

Q. When you saw Michael this day was there
anybody near him? Was he alone? When you
saw him fall to the ground was he alone? A.
No, I didn’t see nobody. Everybody ran away.

Q. Everybody ran away. All right. g

By Mr. Tomlinson :

Q. As soon as Michael got hurt all the rest of
the children ran away, didn’t they? A. Yes.

- Q. So you don’t know who was with Michael
when he did get hurt? A. No.

ADJOURNED UNTIL MONDAY,
JANUARY 31, 1927 at 10.00 A. M.
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NEW JERSEY SUPREME COURT,

MmprLesEx Couxty Crircurr,

December Term, 1926.

Micmaer Kaprori, by Matron Kaproli, and
Matrona Kaproti,

V8.

CeNTRAL RaiLroaD or NEW JERSEY.

Transeript of stenographer’s mnotes of evi-
dence in the above entitled cause, taken before
Hox. Perer F. Davy, Circuit Court Judge, and
a Jury, at the Middlesex County Court House,
on the thirty-first day of January, A. D. 1927,
at 10:00 A. M.

APPEARANCES :

NarHANTEL A. Jacosy, Ksq., Attorney for the
plaintiffs.

WiLriam A. Barkarow, Ksq., DEVor ToMLINSON,
Esq., (Present) Attorneys for the defen-
dant.

WILLIAM DZURILLA, a witness produced

_on behalf of the plaintiffs, being duly sworn

according to .Jaw, on his oath, saith:
Direct Ezamination by Mr. Jacoby:

Q. Where do you live, Mr. Dzurilla? A, 76
Fitch street, Carteret, New .Jersey.

10
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Q. What is your occupation? A. Insurance
salesman,

Q. Where is your territory? A. Operating
through Carteret. i

Q. What company are you employed with?
A. Prudential Life Insurance Ccempany.

Q. Do you have occasion—is your territory
extended to Lafayette and Randoelph street? A
Yes, sir.

Q. Does your territory extend in the lower
end of Lafayette as it joins Randolph street?
A, Yes, sir,

Q. Are you acquainted with the railroad which
runs in that vieinity? A. Yes, sir.

Q. What is the name of that railroad? A.
Central Railroad.

Q. How long have you been employed with the
Prudential Life Insurance Company? A. Five
years last September 12.

Q. Is that part of your territory during the
five years? A. All the time.

Q. How long have you lived in Carteret? A.
Thirty-one years.

Q. Prior to your employment with the Pru-
dential Life Insurance Company was this ter-
ritory familiar to you? A. It has been. I went
through that street and across Lafayette for
practically sixteen years when I was employed
in the Wheeler Condenser Ingineering Com-
pany.

Q. Will you take a look at that map? The
territory in question, do you recognize it as be-
ing deseribed on that map? A. What territory?

Q. The territory in question. A. Yes.

Q. Lafayette and Randolph sireet? A. Yes.

Q. The Wheeler Engineering and Condenser
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Company, just where is it located with refer-
ence to that map? A. Opposite Lafayette street
right on the other side of the railroad track.

Q. Directly opposite Lafayette street as shown
on that map? A. Well, the biggest part of the
plant is just southerly of Lafayectte street.

Q. During a course of years you have been in
this vicinity, both prior to your employment
with the Prudential and during your employ-
ment with the Prudential, have you had oceca-
sion to see children playing? A. Oh, numerous
times.

Q. Just what is the nature—is there anything

unusual in their playing?

Mr. Tomlinson: I objeet to that as
calling for a conclusion of the witness.
He can describe what he saw and where
he saw it, provided it is prior to the
date of this accident April 4, 1925. As
to whether or not it is usual or unusual

that is purely a conclusion.

Q. Just what is the nature of their play in
thig vieinity? A. Well, they seem to do every-
thing. They play all sorts of games there. Just
in that sand lot there, across the street there
from opposite Lafayette between the railroad
track and Lafayette street.

Q. Will you go to that map and just point out
just what territory you designate as the sand

“16t?2 A. I can safely say from the corner here,

well, practically opposite this last house here,
near the corner of- Sharot Street, it takes in all
sand right in here, right in through here (in-

dicating).
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Q. Is there any other sport they indulge in
that you have seen? A. Well, they have a
great habit of taking these-—playing this game
stunt master down in the sard bank. This
railroad track is down into a valley like, and
they play sort of a game of stunt the leader, or
stunt master. See them time and time again
Jumping off the top of this bank and down to
the bottom and trying to go one better than the
fellow before. An baseball the children play out
through there, the kid games.

Q. Is there anything else you observed them
do? A. Well, I couldn’t say. There is just
a regular playground for the children, they all
in that section, that neighborhood come there
and play in that sand. They have been doing
that for years. I have even done it when I was
a boy.

Q. Have you observed trains going by on this
track? A. Many times.

Q. Is there any other fun you engaged —that
is, you engaged in besides playing in the sand
and running up and down the bank? A. I don’t
know what you would consider it. I have secen
children often get on freight cars.

Q. You have seen them get on freight cars?

Have yow seen them in the act as they were
getting on?

Mr. Tomlinson: Objected to as lead-
ing.

The Court: It was leading. He said
yes.

Q. Is there any particular point in this par-
40 ticular vicinity where they get on and off cars?
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A. Why, I have always noticed them right at
the corner there of Lafayette and Randolph
where the bank is not quite as high as up at
the upper end of Lafayette, and it seems to be
a much easier thing, at the end there of that
street. to get on the train as it comes up the
track.

Mr. Tomlinson: I move to strike that
out, that it seems to be the easiest thing
to do.

The Court: Yes, of course.

Q. Was there anything peculiar about the
trains in this vicinity that you observed? Is
there anything different from any other place?
A. Why, yes. The freight train that comes up
through that way is considerably different, 1
will say, because they naturally have to slow
up going up that hill, and as it slows up the
children playing in that lot there mafurally at-
tempt, and I have seen them, I have chased them
many a time myself, going down that erabank-
ment and boarding those trains.

Q. You say the train naturally slows 1p? Al
It has got to, up that grade. :

Q. What grade? A. That is runnig up to-
wards Roosevelt avenue, practically parallel with
Lafayette.

Q. Just what do you mean the grade? What
is the grade in that particular case? A. Well,

the railroad track is a hill there and nautrally

the train has to slow up in order to get up it.

Q. Will you oo to the map and just show 11§
where this hill is located on this railroad ‘rrack.‘.?
A. After it makes this here tnrn here, this 1s
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practically all a grade here, all the way up to
Roosevelt avenue, and then it starts to go down
again. After it crosses Roosevelt avenue it
goes down another grade.

Q. Is Roosevelt avenue shown on that map?
A. No, sir, not that far. |

Q. Just what direction does Roosevelt avenue
lie on that map? A. Well, it would be across
in this way, running east and west.

Mr. Tomlinson: Indicating on the
right of the map.
The Court: Yes.

Q. You mentioned an embankment; just what
do you mean by an embankment in this particu-
lar vieinity? A. Well, the tracks runs down into
a very steep valley, I should judge from the
corner of Lafayette and Randolph there is a
gradual incline to this embankment from, I will
say at the corner there from four foot to about,
well, a little bit higher than a box ecar. A box
car can’t be seen from any part of Lafayette
street when the cars get up as far as, we will
say, Sharot street there.

Q. It is within your knowledge whether these
children have been seen getting on these cars by
trainmen or other railroad employes?

Mr. Tomlinson: I object to that.
The Court: He cannot testify to what
others saw.

Q. You say that you have yourself chased
these children. Have you ever seen these chil-
dren chased by anybody else? A. [ certainly
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have. By the trainmen of the Central Railroad,
and women of that section, and I myself have
chased them time and time again.

Q. You mention this grade, this incline or em-
bankment extending from an average of four
feet in depth to twelve; would you go to that
map and show us just what part is the lowest
depth, this gully is of lowest depth? A. Well,
along here from the Wheeler Condenser plant
I will say it is about two foot, until it gets about
up here somewhere, and then that is all level
there and flat, about two foot, and here is where,
in my judgment, it starts to begin a steeper
grade. It runs along gradually to the corner
here, it it about four foot, Then it gradually
runs along from, well, say eight to ten, or
twelve, and about fourteen foot up this way.
Right down.

Mr. Jacoby: That is all.
Cross-Examination by Mr. Tomlinson:

Q. You say you are an insurance salesman’
A. Yes, sir. ;

Q. For the Prudential Company? A. Yes, sir.

Q. To what office of the Prudential Compal.ly
do yow report? A. Perth Amboy, detached dis-
trict of New Brunswick.

Q. Where is that office located in Perth Am-
boy? A. 175 Smith street.

<+ Q. What is the name of your supe};'il}tendant,,

or other supervisor, the officer to whom you re-
port at Perth Amboy? A. Albert C. Krouse
‘s the assistant superintendant and L. J. Hayes
is the distriet superintendant.
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A I understood you to say that you lived at
76 Fitch street, Carteret? A. At the present

time, for the last three years,

Q. Where is Fitch street located with refer-
ence to Lafayette street and Randolph street?
A. I can’t see it on there. There is juét a block,
as you see Sharot street there is just a block
below that down the other end morc westerly.

Q. It is up in the direction of Roosevelt ave.
nue somewhere? A. One block, it is a block be-
tween Roosevelt avenue and Sharot street.

@. Where did you live before vou lived at 76
Fitech street? A. Randolph stteét.

Q. What number Randolph street? A. 47 af
that time. It is changed today.

Q. What is its number now? A. I think it
is 54, if T am not mistaken. Somewhere in that
section.

Q. Now, you say that the tracks run in a
valley. You mean by that, don’t you, that the
railroad tracks run up here in this section op-
posite Randolph street and Lafayette street
through a cut, isn’t that what vou mean? A.
Through a cut?

Q. Through a cut? You know what a cut is?
A. That is a valley you mean.

Q. Well, T am trying to find out whether you
mean by the expression valley what [ mean by
the word ‘‘cut’”’. A. Yes, the track is laid in
A Cul:

Q. And you say that at a point opposite No.
7 Lafayette street, for instance, that cmbank-

ment or that cut is so deep that the top of a hox
car cannot be seen from No. 7 Lafayette street,
1s that what you mean to convey to us? A. No;
not as deep as that at that particular point, but
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I will say it is about eight to ten foot at that
point, up further it is.

Q. Go out, if you please, to the map, and in-
dicate to us the point opposite which you say
the top of the box car while it is in the cut can-
not be seen. A. Well, anywhere from No. 9 here
to No. 11.

Q. So that from No. 9 and 11 Lafayette street
a person looking straight across to the cut can-
not see the top of a box car in that cut, is that
right? A. Not from Lafayette.

Q. Opposite all these buildings on Lafayette
street, that is from 1 Lafayette street, 5 La-
fayette street, 7, 9, 11 and 13 Lafayette street
the tracks are on a steep grade towards Roose-
velt avenue, aren’t they? A. On a grade to
Roosevelt avenue.

Q. And a steep grade, isn’t it? A. Well, it is
practically, I wouldn’t say it is a very steep
grade, because it it not. There is a grade there
which has a tendency of making the train slow
up.

Q. Well, it is such a grade that a freight train,
an ordinary freight train going along there has
to slow up on account of the grade, isn’t that
true? A. Yes, sir..

(). And that is the only thing that you meant
when you said that freight trains going along
those tracks are different from other freight
trains, because that freight train is going up a

_..grade naturally it slows up, that is what you

"meant, isn’t jt? A. Certainly.
(). That is the only way in which these trains
differ from any other trains, isn’t it? A. Yes,

SIT,
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Q. You have often seen freight trains slow up
going along railroad tracks, haven’t you? You
have often seen freight trains slow up and stop?
A. Yes, sir.

Q. At various points, not only for points in
Carteret, but various points, haven’t you? A.
Yes, sir.

Q. Now, you have said that you have seen
these children try to get on freight cars? A.
Yes, sir.

Q. And you have seen people chase them
away? A. Yes, sir.

Q. And you have chased them away? A. Yes,
sir.

Q. And you have seen the brakemen on these
freight cars chase the children away, haven’t
you? “A. I have.

Mr. Tomlinson: That is all.

—

DORA KIRCHER, a witness produced on be-
half of the plaintiffs, being duly sworn accord-
ing to law, on her oath, saith:

Direct Examination by Mr. Jacoby :

Q. Mrs. Kircher, where do you live? A. Car-
teret.

Q. What street? A. 25 Lafayette.

Q. Is that in the vieinity of New Jersey Cen-
tral Railroad? A. Yes, sir.

Q. Can you go to that map and point out just
where your house is as shown on that map, that
1s, showus?

o7
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Mr. Tomlinson: If she understands the
map and can point the house out.

Q. Do you recognize that map, just what it
designates and what it desceribes? Do you recog-
nize what this map portrays? A. Yes. This
is Sharot street and this in Randolph street.
This 1s Lafayette street.

Q. Will you show just where your house is on
that street according to that map? A. Around
this way (indicating), this way. |

The Court: Indicating to the right and
beyond the right of the map.

Q. Where would your house be on that map,
No. 25 Lafayette street. A. Here (indicating).
Q. Right around here? A. Around here, yes.

Mr. Tomlinson: Indicating 25 Lafayette
street. There is no question about where
she lives,

Q. Do you know Michael Kaproli? A. No,
sir; I didn’t know the family at all. I know them
Nnow.

Q. Well, do you remember seeing an accident
some time ago near your vicinity? A. Yes, sir,
I did. '

Q. Just what did you see? A. I was standing
upstairs in the third story on the window and

_looked out, and the train was coming over the
‘road, and the train was coming and some of the

little children they run with the train, but one
little boy came back, this was this boy was
standing down further and he went down and
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got this little boy and put him down that ditch

- and put him on the train,

Q. Then what did you see? A. Well, next
minute the little boy was creeping up the bank
and hollered,

Q. You heard him holler? A. The little boy
was hollering like anything. He creep up the
bank. :

Q. Did you see anything else after that? A.
No. I came downstairs,

Q. Was there anything wrong with the boy ?
A. Sure. T think his foot was off, cut off some
Rant ot

Q. Could you see that from where you were
standing? A. No, T couldn’t see it so plain but
I know it was happen something to the boy.

Q. How many floors are there to your house,
Mrs. Kircher? A. Three.

Q. You say you were standing at a window on
the second floor? A. Op the third floor.

@. Now, just where is this window, on what
side of the house is thig window? A. Tt faces
south, it faces Fitch street.

Q. Faces what street? A. Fiteh street.

Q. From where you were standing you had a
clear view? A. Yes, sir.

Q. Of the land around there? A. Yes.

Q. Did you see the boy get on the train? A.
I seen that one little boy put this other one on I
don’t know how he hang on, or he get hold of it,
I couldn’t see that, I couldn’t see it so plain,

Q. Was the train moving at the time? A. The
The train was going.

Q. Well, was it moving fast? A. Not so very
fast, no, |
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Q. Just at that point did you see this other
boy leave the boy that you later saw get hurt?
Show on the map just where these boys were at
the time. A. Around here some place (indicat-
ing). No. Down here further There was a
pole there and about ten feet that pole there was
a little boy standing, I think the boy was stand-
ing here (indicating).

Q. I wish to show you a picture marked G
and from this picture could you show us just
what pole you have reference to? Did you see
the poles on that picture? A. No, I don’t think
so. It ig right on the bank by the railroad. This
I think (indicating) It is right on the bank by
the railroad.

Q. Can you see the picture, Mrs, Kircher? A.
I can see it. I think that is the pole here.

The Court: There is no pole there.

Q. When you saw the boys can you show us
on this picture just where the boys were stand- -
ing? Do you see your house on that picture, the
house you lived in, do you see it on that picture?

The Court: She could not see No. 25 on
that picture.

A. No, there is not 25 here.
Q. Could you point just about where your
house would be, from that picture, where your

“"house is lcated on that picture? Just where

would your house lie? Do you reognize the vi-
x . . ’
cinity from that picture? A. My house ain’t on

here.
Q. Is it clear to you? Do you know what that

picture represents? A. No, sir.




GO
Dora Kircher—For Plaintiff s—Dis cc.

Q. It is not clear to you? A. No.
Q. Will you go to that map once more and tell
us on that map where these hoys were?

The Court: She has already pointed
Why take up the time? The point marked
on the map ““X”’ with a circle around nt
that is where she pointed

.

Q. How long have you been living at No. 25
- Lafayette street? A. About thirty-two years.

Q. Have you observed children at play in this
particular vieinity? A. No.

Q. Have you seen them playing? -A. No.

The Court: She does not understand
you. She does not know what vieinity
means.

Q. Have you seen the children at play in your
neighborhood? A. No.

Q. Never watched them? A. No, I didn’t
wvatech them.

Q. Well is this the first time—is the day that
you speak of the first time you have seen child-
ren run after box cars? A. They didn’t—no, I
didn’t see the children. The children play there
on the sand, but not, I don’t see them going af-
ter the trains.

Q. That was the first time you ever saw them
run after a train? A. Yes.

Q. Was that day? A. Yes. I never watched
them.

The Court: Who owns this triangular
piece of land that is south of Lafayette
street ? '
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Mr. Jacoby: It belongs to Colwell.

The Court: It does not belong to the
railroad? That is admitted?

Mr. Jacoby: That is admitted that it
does not belong to the railroad.

Cross Examiwnation by Mr. Tomlinson:

Q. You were looking out of the window in the
third story of your house, weren’t you? A. Yes,
sir, Asras

Q. That is your house there, isn’t it? A.
Yes, sir.

Q. And that is the window that you were look-
ing out of? A. Yes, sir.

Mr. Tomlinson: I will mark that with
a ‘“K’’ on Exhibit C.
The Court: Yes.

Q. As I understand it, Mrs. Kircher, you
looked out of your window and you saw some
children running after this train? A. Yes, sir.

Q. Is that right? A. Yes, sir. S

Q. And the train was moving, wasn’t it? A.
Yes, sir. .

Q. And then you saw a boy take a little boy
down by the tracks and put the little boy on the
car? A. Yes, sir.

Q. And then the next thing you saw was when
the little boy came hobbling up the bank? A.

~»Yes, Sir,

Q. And all thig time the train was moving,
wasn’t it? A. Yes, sir. e
Q. Now, Mrs, Kircher, do you know who 1

boy was? A. No, sir.
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Q. That you saw take the little boy? A. No,
sir. I didn’t know the children.

Q. Would you know him if you saw him
again? A. Not that boy. I didn’t know him at
all. But now I know the two boys, the little
hurted boy.

Q. But T mean the other boy? A. No, sir.

Q. You would not know him if you saw him,
would you? A. No.

Mr. Tomlinson: That is all.

STEPHEN RESKO, a witness produced on
behalf of the plaintiff, being duly sworn accord-
ing to law, on his oath, saith:

Durect Examination by Mr. Jacoby:

- Q. Mr. Resko, where do you live? A. Carteret.

Q. How long have you been living in Carteret?
A. Fifteen years.

Q. What is your occupation? A. Insurance
agent. |

Q. What company do you represent? A. John
Hancock Mutual Life of Boston.

Q. Is your territory in Carteret A. Yes, sir.

Q. Does your territory extend to Lafayette
and Randolph street A. I live nearby.

Q. The question is does your territory— A.
Yes, sir.

Q. Have you occasion in your business to walk
in the vicinity of Lafayette and Randolph? A.
Two or three times a day.

Q. Are you acquainted with this railroad track
that runs along Lafayette? A. Yes; sir.
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Q. How long have you been with the Hancock
Insurance Company? A. It will be six years
next May.

Q. Has your territory always been the same?
A. No, sir.

Q. Has it always extended to Lafayette and
Randolph? A. No, sir; not always been the
same territory.

Q. Well, prior to April 4, 1925, was that part
of your territory? A. Since 1922.

Q. You say that you live near this vicinity?
A. About 200 foot away from there.

Q. Will you look at the map and tell us
whether the vicinity in question is deseribed on
that map? A. The location that I live in?

Q. No, the location of Lafayette and Randolph
where the Central Railroad crossing is. A. Yes.

Q. Is it described on the map? A. Yes.

Mr. Tomlinson: I thought counsel had
already admitted it was.

Mr. Jacoby: I just want to know if he
is familiar with it. Whether he recog-
nizes it.

Q. Did you observe children playing in this
vieinity ?

Mr. Tomlinson: I object to that as
leading.

The Court: I know it is, but we will
save time. » e

Mr.Tomlinson: Then I will withdraw
the objection.

A. A good many times I seen them,
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Q. Just what is the nature of their fun? A.
Well, there is a lot of sand for the kiddies to
play with, and jumping, doing all kinds of
stunts, playing baseball and one thing another.

Q. You say jumping? A. A lot of jumping
and playing.

Q. Just what manner do they jump? A. Well,
I wouldn’t say just what manner. Sometimes
they jump off the bank; sometimes they play
foot and a half, and T couldn’t just recall what
they are doing all the time.

Q. You say you have seen them jump off the
bank? A. A good many times,

Q. What bank do you mean? A. Cut in, be-
cause the railroad going through there is in
a cut like and they get up on the top of the bank
and jump right down into the ditch, and slide off
the bank a good many times.

Q. Have you seen them do anything else? A.
Well, hopping freights, and firing stones at the
freight cars.

Q. Hopping freights? A. Yes, sure.

Q. Did you notice whether these children had
been stopped from firing stones and hopping
freights? A. Well, a good many times I have
seen firemen fire coal back at them.

Mr. Jacoby: That is all.

Cross-Examination by Mr. Tomlinson -

Q. Where do you live? A. No. 20 Randolph
street, Carteret, New Jersey.

Q. Where is the office that you report to, the
office of the John Hancock Insurance Oompam ?
40 A Well, I report to Perth Amboy.
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Q. What is the number? A. 175 Smith street.

Q. Who is your superintendant? A. Super-
intendant is Michael Lamb; assistant superin-
tendant is Jacob Dinner.

Q. You know Mrs. Kaproli, don’t you? A.
I know her about two years, it is about two
years since I know her.

Mr. Tomlinson: That 1s all.

FRED SIMONS, a witness produced on be-
half of the plaintiffs, being duly sworn accord-
ing to law, on his oath, saith:

Direct Examwnation by Mr. Jacoby:

Q. Mr. Simons, where do you live? A. Car-
teret.

Q. What is your occupation? A. Civil engi-
neer and surveyor.

Q. Are you familiar with the vicinity of Ran-
dolph and Lafayette street? A. Yes, sir.

Q. Have you, at any time, had occasion to do
work, engineering work on Lafayette and Ran-
dolph street? A. Many times.

Q. You made a survey in this vieinity, did
you not? A. I did, yes, sir.

Q. I wish to show you this survey. Is this
the survey that you made? A. Yes, sir.

_.,Q. Will you look at the survey on the board
and tell us whether or not in general this survey
compares with what you made? A. Yes, it does.

Q. On your survey you show what you term a
deep slope. Will you just deseribe that slope?
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Mr. Tomlinson: I think I ought to
object to that. He is now examining on
something that is not in evidence, and
even if it were in evidence, the words
““deep slope’” would not be evidential. 1f
Mr. Simons wants to deseribe a slope
along which that track extends of course
we have no objection.

Q. Mr. Simons, will you describe the condi-
tion of the track as shown on that map, the
condition of the track with relation to the land
surrounding it? A. Beginning at this point here
the grade of the track hits the natural grade of
the ground there. Then she starts through a
cut gradually increasing up to about five feet
at this point, and increasing up to about thir-
teen or fourteen feet at a point opposite that
fence.

Q. Have you observed the inclination of that
slope?

The Court: He has given it to you.
He says it starts at grade, at the natural
surface of the land at a point marked
““sound shore track’’, and continues to
go upgrade until it reaches a point at the
corner of Lafayette street, where it is
about five feet, and continues to increase
until it reaches the fence and then it is
about thirteen feet.

Mr. Jacoby: I am speaking of the in-
cline.

The Court: What do you mean incline?

Mr. Jacoby: The incline.

The Court: Isn’t that the incline of
the railriad, isn’t it gradually all the
way up here?
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A. Yes, sir. Do you mean the nature of the
slope itself?

By Mr. Jacoby:

Q. The nature of the slope itself. A. Well,
it is a sandy slope. It is on a cut, what we call
about one and one-half to one.

Q. Would you call it a steep incline?

Mr. Tomlinson: I object to that. What
difference does it make whether he calls
it steep or not?

By the Court:

Q. Just what kind is it, Mr. Simons? A. It
is fairly steep. It is about an angle of about
forty-five degrees.

By Mr. Jacoby:

Q. Now Mr. Simons, in your opinion as an
engineer could anything be reasonably done that
would prevent access to the tracks at the point
deseribed on that map?

Mr. Tomlinson: I object.

The Court: Objection sustained. That
is not an expert opinion.

Mr. Jacoby: I believe, your Honor, an
engineer is—

The Court: Oh, no, he cannét tell any
more about that than you and I can. We
know if they put up a proper kind of
fence nobody could get to it, but that does
not say they had the duty of doing that.

40
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Mr. Jacoby: That is a question of law.
The Court: I know it is.

Q. Now, Mr. Simons, have you had any experi-
ence in estimating for fences A. Yes, sir.

Q. What would it cost to—just how many
feet would it be from the corner of the place
marked ‘‘fence’ on the north side of that map,
do you see the place marked ‘“fence’’? A. Yes,
Sir.

Q. Say extending 200 feet south of Randolph
street?

Mr. Tomlingson: I object as incompet-
ent, irrelevant and immaterial.

The Court: Objection sustained.

Mr. Jacoby: The idea of the question

1s this,-that I want to convey the reason-
ableness, as well as the possibility of the
railroad company building an obstruection
that would have prevented approach and
access to the railroad at this particular
point, which we have tried to bring out
was dangerous. I believe it is relevant
in that respect.

The Court: You have asked him for
the cost of a fence. You did not ask him
whether a fence physically: could be built
there. As a matter of fact, there is no
dispute but what a fence could be built
there, is there?

Mr. Tomlinson: No, sir. That is a
question for the jury. I mean if there
is any duty owing from us. If we owe
any obligation to put up a fence, or if
we owe any obligation to exercise pro-
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tection to prevent trespass, then it is a
question for the jury as to what we ought
to do as reasonable operators of railroads,
and, of course, that would involve the
question of whether or not trainmen could
operate their trains through a picket fence,
with nothing on the side to help them
drill, in their work of drilling.

Mr. Jacoby: I believe the question of
reasonableness goes into the question of
whether there was a duty owing. I am
trying to bring out the reasonableness of
this to establish a duty.

Mr. Tomlinson: I think that is too
obvious to even argue.

Mr. Jacoby: That is all. Now, my last
witness is the doctor.

By The Court:

Q. Mr. Simons, is there anything there, from
your viewpoint as a civil engineer, that would
prevent the physical erection of a fence? A.
No, sir.

Q. What kind of a fence is that that is there
on the Wheeler Condenser A. That is a wire
fence about seven feet high, with two strands
of barbed wife fence on top. What they call
a cyclone fence.

Q. Could such a fence as that be built on the
other side? A. Oh, yes. The same conditions

--ex-‘ist.

Q. The same conditions exist? A. Yes, sir.
Q. And that is the kind of a fence that would

prevent access on the part of children, that is,

it would be physically so constructed? A. Well,
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it is practically impossible for anybody to get
over it.

Q. Or beyond it? A. Beyond it; yes, sir.
The Court: That is all.
Cross-Examination by Mr. Tomlinson :

Q. This fence of the Wheeler plant goes all
around the plant, doesn’t it? Or does it? Do
you know? A. On two sides; yes, sir.

Q. But not on all four sides? A. No, sir.

Mr. Tomwlinson: That is all.

Mr. Jacoby: My last witness is the
doctor.

It is impossible for him to be here be-
fore 11.30.

The Court: We cannot wait until then.

Mr. Jacoby: I have been in touch with
him all morning, Dr. Meinzer. He can-
not be here before 11.30. As far as lia-
bility is concerned, that is our case, your
Honor.
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MOTION FOR NONSUIT.

Mr. Tomlinson: The defendant moves for a
nonsuit upon the ground that the proofs intro-
duced by the plaintiff fail utterly to show the
existence of any duty owing from the defendant
company to the plaintiff, or the breach of any
duty by the defendant, which defendant may
have owed to the plaintiff.

It is admitted by the plaintiff that the child
was a trespasser upon the tracks and property of
the railroad company at the time the accident
occurred. No contention is made that the em-
ployes of the railroad company performed any
affirmative act towards this child, such as ex-
pressly inviting the child on the cars, or throw-
ing anything at the child, to scare it off of the
cars, or anything of that nature so as to bring
the case within that line of cases involving those
acts.

The sole theory of the plaintiff is that the
railroad track constituted an attractive play-
ground, an attractive danger, and that that be-
ing so, in view of the fact that children had
played in those lots for some time, and in view
of the fact that on some occasions children had
tried to get on the cars, either moving or stand-
ing, of the defendant, and had been chased away
by the employes, notwithstanding that they claim
since this was an attractive danger, we owed a
duty to these infants to take some precaution to
keep them off our property.

It 1s quite true that in some jurisdietions the

rule of attractive danger prevails, and it is quite
true that in the old Stout case in the United
States Supreme Court that doctrine was laid
down. But so far as New Jersey is concerned,
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and so far as railroad tracks are concerned, that
rule has been thoroughly excluded by the deci-
sion of the Court of Errors and Appeals in this
state In the Richmond case. By the Suprema
Court of New Jersey in the Perry case; by the
Supreme Court of New Jersey in the Barcolina
case, and by the United States Supreme Court
in the Hilt case.

In the Reach case, which is to be found in 61
Law at page 635, and which was decided sub-
sequent to the old Stout case, the plaintiff, a
very small child, was injured while on a turn-
table of the defendant company. This turntable
was located on the defendant’s own property,
and not as in this case on some adjoining pro-
perty.

It was near to a public street entirely unpro-
tected and unguarded, (Citing case)

(Mr. Jacoby replies in opposition to the mo-
tion.) (Citing case of Friedman vs. Snare, re-
ported 94 Circuit Court of Appeals, 369; also
in 169 Federal, page 1.)

The Court: I do not like to take this case
away from the jury, but I have no other choice
in view of the decisions of our Courts, Those
decisions bind me. T have the obligation to fol-
low the decisions of our Appellate courts. The
law of turntable cases, so called, the law of this
state 1s that a child going on the property of
another, because that property is attractive to
children going there without invitation, is a
trespasser, and no invitation generally can be
implied because of the attractiveness of the
thing itself to the child, like the turntable going
around in a cirele. It was strongly argued that
that abutting public property, like a street, and
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nothing between that turntable and the sidewalk,
that children comwing along would naturally be
attracted to jumping on the turntable and have
a ride. But our court held that did not make
the railroad, in such a case as that, liable; that
the child was a trespasser. That is a decision
that has been very severely eriticized since, and
there have been dissenting opinions along that
line, but that is the law and I, as trial judge,
must follow it.

There is a further obstacle to allowing a case
like this to go to the jury, and that is Section
00 of the General Railroad Act, which says that
anyone who goes on a railroad, excepting at a
street crossing, either for the purpose of walk-
ing or playing, is deemed guilty of contribu-
tory negligence if anything happens. The argu-
ment because a child is only four years of age,
that under the Common Law it cannot be guilty
of contributory negligence, does not apply if
the Statute says that that is contributory neg-
ligence. It has been held in the celebrated de-
cision, under the Volstead Act, that the legis-
lature can declare that to be a fact, which is not
a fact, that one half of one per cent. of intoxie-
ating liquor to be all right, Congress had a right
to do that.

So that if the legislature chooses to say that
a certain act of a child, under certain conditions,
is contributory negligence, that makes it con-
tributory negligence, although it would be viola-

“ ting all the old reasoning under the Common Law,

by which we determine contributory negligence
in the case of children of tender years. There is
a constant dispute about this. The turntable
cases—take even that statute that the turntable
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cases—the way tha({ statute might be mterpre-
ted, that the child was invited there because of
the attractiveness of the place. In this case
here, there has been a playground, if the jury
could find that had been a common playground,
this triangular piece, and it abutted a place
where there were the slowly moving railroad
cars, and that was so attractive to children that
- 1t had the natural effect of an implied invitation
upon the part of those responsible for the mov-
ing cars to go upon those moving cars. I eannot

make law. In this case the jury might find from
the evidence as a fact that this railroad company
were fully appraised of the attractiveness that
this open right-of-way was to the children, the
attractiveness that the moving cars were to the
children, or that a child might jump on those
moving cars, that there was, from the very at-
tractiveness, an invitation to children, in the
manner of play, to ride on those cars, the jury
might find that, but counsel for the plaintiff, if
it was still in dispute, there is such a record
here, that he will have the opportunity of hav-
ing the appellate courts to change what has
been disputed law for a long, long time, but I
have to follow it. Therefore I am constrained,
since I am obligated to follow the settled de-
cisions of the State of thig question, to grant
this motion for a nonsuit. The motion for a
nonsuit is granted. You may have an exception.

(8176)

Hew Jersey Court of Grrors
and Appeals

Micmarn, Kapronr, by Matrona Kaprori, his
vext friend, and Matronva Kaprovri, individually,

Plaintiffs-Appellants,
V8.

CENTRAL RatLROAD OF NEW JERSEY,

Defendant-Respondent.

FACTS.

On the fourth day of April, 1925, the defend-
ant, the Central Railroad of New Jersey, oper-
ated its railroad through a section of the Bor-
ough of Carteret, in the County of Middlesex
and State of New Jersey, the tracks running
between sections that is known as Carteret and
Chrome. This track ran parallel with a certain
street in the aforesaid Borough known as Lafay-
ette Street. The plaintiff, an infant, age four
vears, lived at #7 Lafayette Street, the house
facing the railroad track and located at a dis-
tance of about 105 feet from the said track.
The width of Lafayette Street is approximately
40 feet. Directly in front of the plaintiff’s home
and on the other side of Lafayette Street be-
tween the said street and the railroad track was
a triangular plot of ground, the greater part of

~“which, it is admitted, is not owned.by the Cen-

tral Railroad of New Jersey and which, for many
yvears was used as a plaveground by the children
‘Of that neighborhood. The total width of this
triangular plot at its widest peint was about 60
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feet and the right of way of the railroad com.-
pany at this point extended to about 25 feet,
This land tapered to form a perfect triangle
meeting the railroad track where a certain street,
known as Randolph Street, ran at right angles
with the aforesaid Lafayette Street both street
coming to a dead end at the railroad trac]\q
The railroad tracks ran through a deep ditch, or
cut, the level of the track being about 8 feet below
the highest point of this vacant lot the eleva.
tion tapering down to about one foot at the
vertex of this triangular lot so as to form a
deep incline or slope, descending to the Railroad
track from the land used as a playground. For
a long time, children, to the knowledge of the
railroad company, were in the habit of playing
in the sand located in this vacant lot and w ere
also in the habit of running up and down the
incline which extended from the vacant lot to
the railroad tracks running below. At this
point, long strings of freight trains were com.
pelled to slow down due to an elevation in the
rails and also due to a public crossing situated
about 250 to 300 feet distant north from the
scene of the accident. Children at play would
take advantage of this situation and when
freight trains had slowed down or had come to
a complete stop at this point, they would slide
or run down the embankment and climb upon
the cars for the purpose of boarding and riding
them. This continued for an indefinite length
of time to the knowledge of the railroad com.
pany or its employees who, at time, took some
means of chasing the chlldlen when they were
in the act of boarding cars.
On - this particular day, Michael Kaploh, an
infant, age four years, was at play in this va-
cant lot, just as a freight train was rolling by
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and had slowed down as it was accustomed to do

at this point. He, together with other boys,

slid down the enbankment and attempted to
board the freight train. As he was about to
get on the freight train, the cars were again
set in motion and the child fell under the mov-
ing cars which resulted in the loss of his left
foot. Aside from which was previously stated,
i.e., the employees occasionally chasing the
children whenever they chanced to see them
boarding the cars, there were no means taken
to prevent children while playing in this vacant
lot from sliding down the enbankment and
boarding the cars. As revealed by the testi-
mony it would have been an easy matter
to have erected a fence or other safe-guards
thereby preventing children from boarding the
cars at the scene of the accident.

ARGUMENT.

POINT L.

THE PLAINTIFF, MICHAEL KAPROLI, WAS
MERELY A TECHNICAL TRESPASSER AND
NOT A TRESPASSER SUCH AS WOULD PRE-
CLUDE HIM FROM RECCVERY AT LAW.

Ordinarily as shown by the decisions of the
Courts of the State of New Jersel\ and of the
United States Supreme Court, no “duty arises
between the owner of premises and a trespasser,
and such decisions hold that the owner is not
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liable to make his premises safe for the use of
trespassers.

Erie R. Co. vs. Hilt, 247 U. S. 930
Sup. Ct. Rep. 435

Vanderlik vs. Henry, 34 N. J. 1. 467

Turess vs. N. J. Susquelianna & Western
R. R. Co. 61 N. J. L. 314

Del. & Western R. R. Co. vs. Reich, 61
N 635

Friedman vs. Snare, 71 N. J. L. 605
(Overruled by U. S. S. Circuit Ct. of
Appeals, 94 C. C. A. 369; 169 Fed. 1)

Hoberg vs. Collins-Larer Co., 80 N. J. L.

436
Flickenstein vs. Great A. & P. Co. 94
NG GO

However, when children habitually enter upon
private premises with the full and actual knowl.
edge of the owner because of being urged or at-
tracted by an agency created or maintained by
the owner, they are merely technical trespassers
and the owner is duty bound to either prevent
this technical trespass or to take such reason-
able precaution as would keep such children
from peril. Failure on the part of the owner
to take reasonable precaution under such ecir-

cumstances amounts to wilfull and wanton ne-
glect.

Friedman vs. Snalie SSRGS A Sangn
169 Fed. 1. (N. J. case) ’

Public Service Railway Co. vs. Wurs-
thorne, 278 Fed. SUOR N RSO e
858. (N. J. case)

- Shawnee vs. Cheek, 41 Oklahoma 227 ;
137 Pac. 2l ’
Altus vs. Milliken, 98 Okla. No. 1: 993

Pac. 851 :

Fa
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In so far as the existence of a duty due and
owing from the owmer to infants before they
become technical trespassers, the question of
liability on part of the owner of a dangerous
structure or premises which attracts and lures
infants to their peril has never been decided in
New Jersey.

Friedman vs. Snare, 94 C. C. A. 369;
169 Fed. 1

P. S. Ralway Co. vs. Wursthorne, 278
Fed. 409, Aff. 259 U. S. 585.

THE ELEMENT OF KNOWLEDGE ON PART
OF THE OWNER OF DANGEROUS PREMISES
OR STRUCTURES OF THE FACT THAT CHIL-
DREN, TO TEEIR PERIL, ARE LURED AND AT-
TRACTED TO THE PROPERTY OF THE OWNER
HAS BEEN ABSENT IN ALL CASES HERETO-
FORE DECIDED BY THE COURTS OF THE
STATE OF NEW JERSEY AND SUCH KNOWL-
EDGE WOULD MATERIALLY HAVE CHANGED
THE DECISIONS OF THE COURTS OF THIS
STATE.

In the case of Del. & Western R. R. Co. vs.
Reiwch, 61 N. J. L. 635, the Court, in arriving at
its decision, laid great stress upon the following
reason, viz:—Absence of proof of knowledge
on part of the land-owner.

~ ““The suggestion contained in the line
of cases first adverted to, viz., that the
duty of protection is cast upon the land-
owner solely by reason of the inability
of the child to care for its own safety,
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seems to me to be unsound in principle.
Primarily, the duty of affording protec-
tion to a child rests upon the parent, who
1s responsible for its being. If the parent
neglects the duty which the law casts
upon him, and permits his child to stray
upon the land of another, and there in-
cur peril, why should the duty of pro-
tection be shifted from the negligent par-
ent to the owner of the land? It is usu=
ally the fact, in cases of this kind, that
the Land-Owner has no knowledge that
children have come upon his premises,
and are exposed to danger there, until
after injury has actually occurred; while
other persons, who are passing by, fre-
quently observe the risk that is being
run by childish intrnders, but take no
steps to bring it to an end. If the duty
of protection, under such ecircumstances.
1s to be shifted from the parent to a third
person, it would seem more conssnant
with reason to place it upon these who
have knowledge of the existence of the
danger and opportunity to terminate it,
rather than upon the landowner, who is
entirely ignorant of the entrv of the
children upon his premises. The mere
fact that a child is unable to guard itself
against peril, and that its parent failg
to provide for its safety, does not, 1p=o
facto, cast upnon any third person the
duty of affording protection.’’

Actual knowledge on the part of the landowner
as to the habitual trespass by children on his

property to their peril is from the language, an-

i
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reasoning of the Court, absent in the above case.
The landowner’s knowledge of the trespass and
of the peril would have materially affected the
decision in this case. As the court here states,
a parent or stranger who sees and knows of the
child’s peril and who has knowledge of the exis-
tence of the danger and the opportunity to ter-
minate it, is negligent in not preventing the
child from approaching the peril. It, therefore,
logically follows that the owner, who by him-
self, or his agents, sees and knows of the habit-
ual approach of the children upon ‘his property
and of the child’s peril, is duty bound to make
a reasonable effort to protect the child from
the danger which he has created or maintains
and which attracts the child to its peril. Fail-
ure to prevent such injury under such circum-
stances amounts to wanfonness.

In the case of Friedman vs. Snare, 71 N. J. L.
605, as in the case of Del. & Western R. R. Co.
vs. Reich, 61 N. J. L. 635, the Court based its
decision strongly on the great probability of the
owner’s ienorance as to the attractiveness and
danger on his premises to infants. The Court
here said,

‘““A very practical difficulty that con-
fronted the attempt to lay down any legal
rule that depended for its limitation upon
its attractiveness to children of tender
vears lay in the extreme improbability
that any man however prudent would be
able to forsee what might and what might
not be attractive to children.”

The Court here, as in the case of Del. & West-
ern R. R. Co. vs. Reich fails to see a duty owned
by the landowner due to the improbability of
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his knowledge of the attractiveness and danger.
In this case, no habitual playing by the children
nor knowledge by the owner of the presence of
the children upon his premises was alleged in
the complaint or revealed in the testimony. The
Court then, in this negative way, conceded that
the basis of the duty is knowledge on part of
the owner. If the owner knows that his premises
attract children to their peril, a duty of reason-
able care to prevent such danger arises. |

Cases in all states which are strongly cited
as having overruled the Attractive Nuisance
Doctrine are cases where there was nothing to
show that the defendant knew or had reasons
to know or apprehend that the dangerous agency
which he ecreated or maintained would likely
attract or was attracting children to their peril;
or that children were in the habit of going upon
his lands. These cases were admirably dis-

tinguished and the law well defined in the cases
of

Kefe vs. Milwaukee & St. Paul R. Co.
21 Minn. 207; 18 A. M. Rep. 393; 19
IR AT ON S T [ 73

Lewss vs. Cleveland C. C. & St. L. R. Co.,
84 N. K. 23; 19 L. R. A. (N.'S.) 1122

Peters vs. Bowman, 115 Cal. 349; 19 L.
A NS 93

Ramsay vs. Tuthill Building Material
Co. 2951110395536 °A. . B 27 (dis-
tinguishes a case where knowledge on
the part of the owner of premises is
not present from the case where
knowledge does exist and the Court
here says):

““If an owner maintains dangerous con-
ditions upon his premises to which he per-

¥
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mits children to come, he must use or-
dinary care to guard them against dan-
ger. which their youth and ignorance pre-
vent them from appreciating. There is
no implied invitation from the mere exis-
tence of a dangerous attraction which is
not discoverable off the premises; but, if,
to the knowledge of the owner, children
habitually come upon his premises, where
a dangerous condition exists to which they
are exposed, the duty to exercise care for
their safety arises, not because of an im-
plied invitation, but because of his knowl-
edge of unconscious exposure to danger
which the children do not realize. The
situation is different from that in the case
of McDermott vs. Burke, 256 Tll. 401; 100
N. K. 168, which the plaintiff in error
has cited and relies upon. In that case,
the attractive thing was a pile of sand in
the middle of the lower floor of a build-
e which was in proecess of construction.
The sand itself was not dangerous and
had nothing to do with the injury which
gave rise to the cause of action in that
ease. The injury was oceasioned by a
rope running over a sheave used in hoist-
ing material at some distance from the
sand. The rope and sheave were not at-
tractive end the injured echild was not
plaving with them, but had merely rested
his hand upon the rope, and was injured
when the machinery was started. Tt did
not appear that the defendant, who was
the -~ contractor engaged in construecting
the building; knew that the children were
there or that they had been in the habit
of coming there and playving in th> sand.
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In this case, it appears that for some time
children had been in the habit of coming
on the premises of plaintiff in error,
playing in the sand on the ground, going
up the ladder to the top of the elevated
structure, jumping into the sand bins,
playing in the sand there, and going down
through the openings in the chutes.
This was known to the employees of
plaintiff in error, who testified that they
frequently told the children to stay away,
but no effective means were taken to pre=
vent their coming there; so that here the
defendant, by taking no effectual means
to prevent it, permitted little children,
too young to have judgment and exercise
care to protect themselves from danger,
to play constantly about its premises
where it knew that they were habitually
exposed to danger which they did not re-
alize, and which was likely to result in
serious injury or death to some of them,
and which actually has resulted so. Un-
der such -circumstances, the owner of
property is responsible for the injury
which has occurred by reason of its neg-
ligence in failing to use adequate means
to keep children away from the danger
which it has created.’’

The Courts while holding that the innocense
of a trespasser does not necessarily establish a
legal duty of the landowner to protect him from
injury, nevertheless holds that one who main-
tains on his premises dangerous instrumentali-
ties or appliances or a character likely to at-
tract children in playing with the knowledge that
children are in the habit of resorting thereto

11

for amusement is liable for injury therefrom to
children of tender years. This is evidenced by
the following cases:

Ala. G. §. R. Co. vs. Crocker, 131 Ala,
084; 31 So. 561.

Thompson vs. Alexander City Cotton
Mills Co. 190 Ala. 194, 67 So. 407.
Mariin vs. Northern P. R. Co., 51 Mont.

31; 149 Pac. 89.

Atlanta & W. P. R. Co. vs. Green, (1917)
158 C. C. A. 632; 246 Fed. 676 (5th
C.)

Kotowskr vs. Taylor (1921) 114 Atlantic
861.

Chicago & E. R. Co. vs. Foxr (1904) 38
Ind. 268; 70 N. K. 81.

Edgington vs. Burlington, C. R. & N.
R. Co. 116 Towa 410, 90 N. W. 9d.
Union Laght Heat & P. Co. vs. Lunsford
(1920) 189 Ken. 785 25 S. W. T741.
Mayfield Water & Light Co. vs. Webb,

(1908) 129 Ken. 395.

Fincher vs. Chicago R. A. & P. R. Co.
143 Louisiana 164.

Jackson vs. Texas Co.. 143 La. 21; 78
S0 48T

Lane vs. Atlantic Works, 107 Mass 104;
111 Mass. 136.

Jaworski vs. Detroit Edison Co., 210
Mieh. 317 ;- 178 N. ‘W (1.

Twist vs. Winona St. P. R. Co. 99 Minn.
164.

- Martin vs. Northern. P. R. Co. 51 Mon-

~tana 31; 149 Pae. 89. A

Chicago B. & Q. R. Co. vs. Krayenbuhl,
65 Neb. 889 91 N. W. 880; 12 Am.
Neg. Rep. 300.
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Johnson vs. New Omaha-Thomson-Hous-
ton EHlec. Light Co. 78 Neb. 24; 110
NG R Al

Parks vs. N. Y. Telephone Co. (1923)
120 Mise. 459; 198 New York Supp.
698.—Aff. 207 App. Div. 869.

Fitzgerald vs. Rodgers, 58 App. Div.
298; 68 N. Y. Supp. 946.

Briscoe vs. Henderson Lighting P. Co.,
148 N. C. 396; 62 S. E. 600,

Harriman vs. Pittsburgh C. & St. L. R.
Co., 45 Ohio State 11; 4 Am. St. Rep.
007; 12 N. 'W. 451.

Hannah vs. Ehrlich, 102 Ohio State 176;
SN 5 04,

Kessler vs. Berger, 205 Pa. 289; 54 Atl.
887.

Bawxter vs. Park (1921) 44 S. D. 360;
184 N. W. 198.

Burke vs. Ellis, 105 Tenn. 702; 58 S. W.
855.

Cooper vs. Overton, 102 Tenn. 222; 73
Am. St. Rep. 864; 52 S. W. 183.

Busse vs. Rodgers, 120 Wis. 443; 98 N.
W. 219; 15 Am. Neg. Rep. 743.

Kelly vs. Southern Wis. Co. Co., 152
Wis. 328; 140 N. W. 60.

Glasgow vs. Taylor (1922) 1 A. C. 44;
29 A. L. R, 846; 86 J. P. 89: 38 Times
L. R. 102 (English Case)

Tucker vs. Draper. 62 Neb. 66; 54 1. R.
A 321586 Ay 1R I8,

Bjork vs. Tacoma, 76 Wash. 225; 12
Pae. 1005; 48 1. B, A. (N 8.) 33.

()}

In the case of Keefe vs. Milwaukee & St. Paul
R. Co. 21 Minn. 207, the Court said, “‘That the
owner of the thing dangerous and attractive to

)
S -
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ehildren was not always and universally liable
for an injury to a child tempted by the attrac-
tion. His liability bore a relation to the char-
acter of the thing whether natural and common,
or artificial and uncommon; to the comparative
ease or difficulty of preventing the danger with-
out destroying or impairing the usefulness of
the thing, and, in short. to the reasonableness
and propriety of his own conduct. in view of
all the surrounding circumstances and conditions.
As to common dangers existing in the order of
nature, it was the duty of parents to guard and
warn their children, and failing to do so, they
should not expeect to hold others responsible for
their own want of care, but, with respect to
dangers specially created by the act of the owner,
novel in character, attractive and dangerous to
children, easily guarded and rendered safe, the
rule is, as it ought to be, different.’’



POINT II.

WHERE ONE SETS UP, CREATES OR MAIN-
TAINS DANGEROUS AGENCIES, STRUCTURES
OR PREMISES WHICH, TO HIS KNOWLEDGE,
ATTRACTS INFANTS TO THEIR PERIL, A
DUTY OF REASONABLE CARE ARISES ON
PART OF THE OWNER TO PREVENT INJURY,
AND HIS OCMISSION TO ACT AND PREVENT
THE INFANTS FROM APPROACHING THIS
DANGER MAY OR MAY NOT, UNDER CERTAIN
CIRCUMSTANCES, BE NEGLIGENCE, AND
WHETHER IT IS NEGLIGENCE IS A QUESTION
FOR THE JURY TO DETERMINE IN EACH PAR-
TICULAR CASE.

An Article of liability of landowner to child-
ren by Jermiah Smith Appearing in 11 Harvard
Law Review 349 which article is considered the
best criticism of the attractive nuisance doctrine
ever written and which has been looked up to
as authority in decisions of many states including
this state, viz. Del. & Western R. R. Co. vs. Reich.
Mr. Smith, though on the whole, a strong op-
ponent of the attractive nuisance doctrine never-
theless conceded that circumstances may give
rise to a duty and liability on part of landowner
to children. He says:

‘“‘Failure to advert probable consequen-
ces or even knowledge that certain con-
sequences are probable is not equivalent
to intent or desire that such consequences
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shall follow”’ but concludes, Mr. Smith,
‘in such cases it may or may not be right
to hold the landowner liable on the ground
of negligence.”’

As to circumstances altering cases, Mr. Smith
continues: (51 L. R. A, (N. S.) 678:

““Upon the crucial inquiry whether the
law should impose such a duty upon the
landowner, there are considerations of un-
doubted weight to be urged in favor of
either view. A balance must be struck
between the benefit of the community of
the unfettered freedom of owners to make
a beneficial use of their land, and the harm
which may be done in particular instances
by the use of that freedom. The true
ground for the decision is policy, 1. e,
expediency, in the Benthamic sense of the
greatest good to the greatest number,”’
““and the advantages to the community
on one side and the other are the only
matters really entitled to be weighed.”’
On the one hand, it is the policy of  the
law to establish rules tending to preserve
life, and to protect human beings from
serious bodily harm. And this laudable
purpose seems frustrated pro tanto by
permitting a landowner to pursue with im-
punity a mode of user which he knows, or
ought to know, is likely to occasionally re-
sult in the suffering of great harm on the
part of some of his neighbor’s children.
The fact that a defendant neither desired
nor intended to bring about a particular
result does not necessarily exonerate him.
(32 L. R. A. 574).
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In Ashworth vs. Southern R. R. Co. 116 Ga.
639, 59 L. R. A. 592, supra, it is said that rail-
road companies may not be bound to anticipate
that children will be allured by passing trains
and attempt to board and ride upon them; but
when the right of way of a railroad company
extends through a place used as a playeround
by a number of children of ages varying from
six to fifteen years, and when these children are
accustomed continuously every time the train en-
ters the playground when they are upon it, to
swarm upon the train and ride to the limnits of
the playground, and when the employees of the
company know of this custom, and make no ob-
jection to it, the company is bound to carry the
burden which such tacit permission imposes, and
this burden will require the company to comply
with the demands of ordinary care for the pre-
vention of injury to children.

If boys of immature years and diseretion are
on or about a train so frequently that persons
of ordinary prudence would apprehend danger
to them, although the employees at the time do
not know that a boy, afterwards killed, is on the
train, it is the duty of the employees to use or-
dinary care to ascertain whether children are
on the train, and to prevent injury.

St. Louis Southwestern R. Co. vs. Aber-
nathy, 28 Tex, Civ. App. 613, S. W.
H38.

Also as was said in the case of Thomp-
sonw vs. Missours K. & T. R. Co. 11
Tex. App. 307.

(32 L. R. A. (N. 8.) 575).

An engineer would not be bound to stop his
irain simply because he saw boys in the high-

q
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way, close to the track, and not in places of dan-
ger, but only when he saw some act on their
part indicative of an intent to board cars.

Horn vs. Chicago M. & St. P. R. Co.,
Towa 281; 99 N. W. 1068.

But in Thompson vs. Missouri K. & T. R. Co.,
11 Tex, Civ. App. 307; 32 S. W. 191, it was said,
that, under the duty of a railroad company to
exercise ordinary care, it may be negligence in
some instances to fail to provide guards and
lookouts at public crossings to prevent children
from getting upon the cars, and whether it is
negligence in any particular case is a question
for the jury.

““It 1s the duty of a railroad company
knowing that boys persistently frequent
its yards and catch on moving cars, al-
though it made some effort to stop the
custom, to use ordinary care to prevent in-
Jury S tot Tany " of them = and it S
question for the jury whether the com-
pany’s employees used ordinary care to
prevent boys from getting upon a moving
train, or to discover them while hanging
on and riding on moving cars.’’

Dawvid vs. St. Louwis Southwestern R.
Co. Tex. Civ. App. 92 S. W. 831.

In accord, Spengler vs. Wilkams, 67
Mise. 1; 6 So. 613,

Barrett vs. Southern O. Co. 91 Cal. 296;
25 Am. St. Rep. 186 27 Pac. 666.

Brinkel vs, Cooper, 70 Ark. 331; 67 S.
W. 752,

McKay vs. Vicksburg, 64 Miss. 777; 2
So. 178.
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Koons vs. St. Lows & I. M. R. Co. 65
Missouri 592.

Chicago R. I. & P. R. Co. vs. Wright,
62 OKkla. 134; 161 Pac. 1070.

Hayes vs. Southern Power Co., 95 S. C.
23805 78 5 L9656,

Pekin vs. McMahon, 154 1Il. 141; 45
Am, St, Rep. 114; 39 N. K. 484.

Brown vs. Salt Lake City, 33 Utah 222;
126 Am. St. Rep. 828; 93 Paec. 570.

Hutchinson vs. School District, 114
Was. 548 195 Pac. 1020.

POINT III.

SECTION 55 OF THE GENERAL RAILROAD
ACT DOES NOT APPLY IN THIS CASE SINCE
THE PLAINTIFF IN THIS CASE WAS MERELY
A TECHNICAL TRESPASSER AS A RESULT OF
THE DEFENDANT’S OWN NEGLIGENCE.

Whether the plaintiff, Michael Kaproli, was
guilty of contributory negligence due to his be-
ing a trespasser or whether he was merely a
technical trespasser as a result of the defend-
ant’s own negligence is a question for the jury
to determine.

Public Service Ratlway Co. vs. Wurs-
thorne, 278 Fed. 409 aff, 259 U. S.
585.

Friedman vs. Snare, 94 C. C. A. 369;
169 Fed. 1.
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Thompson vs. Missouri K. & T. R. Co.,
11 Tex. Civ. App. 307; 32 S. W. 191,

David vs. St. Louwts Southwestern R.
Co. Tex. Civ. App. 92 S. W. 831.

Kefe vs. Milwaukee & St. Paul R. Co.,
21 Minn, 207.

Louts vs. Cleveland C. C. & St. L. R.
Co. 42 Ind. App. 337; 84 N. E. 23.

Peters vs. Bowman, 115 Cal. 349.

Ramsay vs, Tuthill Buwilding Material
Co. 295 Ill. 395.

Hight vs. Am. Banking Co., 168 Mo.
App 43l 1H18S SN ST 6.

Daly vs. Norwich & N. W. R. Co., 26
Conn. 591; 68 Am. Deec. 413.

St. Cartier vs. N. Y. N. H. & H. R. Co.,
179 App. Div. 117; 165 N. Y. Supp.
852,

Whirley vs. Whiteman, 1 Head 610.

Hardy vs. Missourt P. & R. Co.

Northwestern Eevated Co. vs. O’Mally,
107 T11. App: 999.

CONCLUSION.

The trial court erred in granting a non-suit at
the close of the plaintiff’s case on grounds:

1. The plaintiff, Michael Kaproli, was merely
a technical trespasser and not a trespasser such
as would preclude him from recovery at law.

9. There is no settled rule established by de-
cisions >f the State of New Jersey which rel-
lieves a landowner under the circumstances such
as in this case from liability to an infant before
the infant becomes a trespasser.
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3. There is no settled rule established by the
decisions of this state which declares an infant
to be guilty of contributory negligence because
~of a trespass which is due to the landowner’s
own wilful and wanton neglect to provide for
safe-guards under such circumstances ag pre-
vailed in this case.

4. The element of knowledge on part of the
landowner that his premises are dangerous and
attractive to children has been absent in all
cases heretofore decided by the courts of this
state and such knowledge being alleged and
proved by the testimony distinguishes this case
from other cases heretofore decided in this
state, and the question of the landowner’s negli-
gence under such circumstances is one for the
jury to determine.

5. Whether or not the plaintiff, Michael Ka-
proli, was a trespasser and guilty of contribu-
tory negligence or merely a technical trespasser
due to the defendant’s own negligence should be
a question for the jury to determine.

6. In face of all circumstances surrounding
this case, the defendant, the Central Railroad
Company of New Jersey, was guilty of willful
or wanton injury and the question whether the
injury was a result of wilfull and wanton neglect
on part of the Central Railroad Company of
New Jersey should have been submitted to the
jury for its determination.

For all of which reasons it
is respectfully urged that the
decision of the Trizal Court
should be reversed.

Respectfully submitted,

Of Counsel:
ELMER E, BROWN

NATHANIEL A. JACORY,
Attorney far Plaintiffs-
Appellant,

i

New Jersey Court of Errors and Appeals

Micaaen Kaprori, by Matrona

Kaproli, his next friend, and

Matrona Kaproli, individually,
Plaintiffs-Appellants, s

V8. On Appeal from
Supreme Court.

CenTRAL RarmLroap CoMPANY OF
NEw JERSEY,
Defendant-Respondent.

BRIEF FOR DEFENDANT-RESPONDENT.

Michael Kaproli, an infant, and Matrona Ka-
proli, instituted this action against the Central
Railroad of New Jersey to recover damages on
account of personal injuries sustained on April
4, 1925, by the infant plaintiff at Carteret, New
Jersey, the stated theory of the action being that
while said infant plantiff was playing on the
tracks of the defendant company in front of his
house he was struck and injured by one of de-
fendant’s trains.

The case was tried in the Middlesex Circuit
and at the end of the plaintiffs’ case the trial
court ordered a non-suit.

From the judgment entered thereon plaintiffs

take this present appeal.

Statement of the Case.

The accident occurred on the branch of the
Central Railroad of New Jersey, known as the
New Jersey Terminal branch (Rec. 4, 25).
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This line of railroad as it passes through the
borough of Carteret is a wsingle track road and
runs approximately north and south (Rec. 25).

The infant plaintiff resided at No. 7 Lafayette
Street, which street is on the west side of the
railroad tracks and extends generally in a north-
erly and southerly direction, although as it pro-
gresses north it diverges diagonally away from
the railroad tracks (Reec. 20, 25).

Lafayette Street does not cross the railroad
tracks but terminates at the intersection of its
southerly end with Randolph Street which runs
approximately east and west. Randolph Street
does not cross the tracks but terminates at the
intersection of its easterly end with the southerly
end of Lafayette Street (Rec. 25).

Between Lafayette Street and the railroad
tracks there was a vacant lot which according to
plaintiffs’ proof was often used by the chiildren
in the neighborhood as a playground, but which
lot, it was conceded by plaintiffs, was not owned
or controlled by the defendant railroad company
(Rec. 28, 29).

The railroad track ran through this vieinity in
a cut which was approximately 8 feet deep at its
deepest point and approximately 215 feet deep
at its most shallow point (Rec. 30, 31, 33).

The distance from No. 7 Lafayette Street,
where the infant plaintiff resided as aforesaid,
to the railroad tracks in a straight line was ap-
proximately 130 feet (Rec. 27).

Plaintiffs’ proof was to the effect that children
often played in this lot between Lafayette Street
and the railroad tracks; that they had also been
in the habit of running up and down the em-
bankment created by the cut through which the
railroad tracks ran; that the tracks were on a
considerable grade as they extended in a north-
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erly direction, with the result that northbound
freight trains were caused to be slowed up as
they progressed up this grade, and that children
had been seen to jump on and off such trains;
although the proof also showed that each time
that they had been detected doing this by the
railroad trainmen, such trainmen had chased
them away (Rec. 38, 43, 44, 45, 50, 51, 52, 53).

Plaintiffs’ proof was further to the effect that
on the day of the accident a freight train of the
defendant was running north on these tracks.
That an unidentified boy was seen to take the in-
fant plaintiff, who was then 4 years of age, and
put him on the train. No witness was produced
to testify as to what then actually happened, but
shortly thereafter, according to the plaintiffs’
proof, the infant plaintiff was seen crawling up
the embankment in an injured condition (Ree. 37,
41, 42, 57, 58, 59, 61).

The train was moving slowly all of this time
(Rec 61), and there was neither allegation nor
proof that it was operated in an unusual, care-
less or negligent manner.

The sole theory of the plaintiffs, as expressed
through their counsel at the trial, was that the
defendant company should have constructed a

- fence between this vacant lot and its tracks to

prevent children from trespassing on the tracks
(Rec. 68, 69, 70).
The Alleged Negligence.

The negligence of which the plaintiffs allege
the defendant was guilty is set forth in para-

graphs 2, 3 and 4 of the complaint as follows:

9. That on the day aforesaid; the plain-
““tiff, Michael Kaproli, a minor, age four
‘“years, was playing in front of his house,
“‘said tracks passing directly in front of the




‘““home wherein said plaintiff lived, at a
““point of about twenty-five yards distant
““from the front of the plaintiff’s home.”’

3. While the minor child was thus play-
“‘ing, a freight train belonging to or oper-
‘““ated by the Central Railroad of New Jer-
‘‘sey passed on the said track and struck the
““minor child cutting off his left foot a few
‘‘inches above his ankle all by reason of the
“‘negligence of the defendant company.’’

‘4, The defendant, the Central Railroad
““of New Jersey, was negligent.

‘1. That by reason of the proximity of
“‘the said railroad track to the homes of
““small children and also that the infant
“‘complainant, the aforesaid defendant
““should have anticipated the probability
“‘of small children being attracted by the
““moving cars of the defendant company
““and that they would therefore trespass
“‘upon the property of the said defendant
‘“‘company to their probable injury and
“‘therefore should have taken proper pre-
‘‘cautions and provided reasonable safe-
““ouards for preventing trespass by chil-
¢“‘dren because of the aforesaid attraction.
“‘This, the railroad company negligently
“‘failed to do thereby causing the injury
“‘to the infant complainant.’’

2. The defendant railroad company, by
“‘its agents and servants had actual knowl-
‘‘edge that children lived in close proxim-
‘“‘ity to the aforesaid tracks of the railroad
‘““company and had also, by its agents and
“‘servants actual knowledge that children
“played near the aforesaid tracks and that
‘‘children were attracted by moving cars
““and were impelled by the aforesaid at-
“‘traction to trespass upon the aforesaid
“railroad property and that children thus
“‘attracted indulged in the fun of boarding
“‘and riding the moving cars of the defend-
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‘“ant company and although the railroad
‘‘company, by its agents and servants had
‘“actual knowledge of the aforesaid facts
‘“and had reason to know of the probabil-
““ity of danger and the injurious outcome
‘‘thereof yet it had negligently and care-
‘‘lessly failed to use proper precautions
‘‘and create proper safe-guards to prevent
‘‘children from trespassing on the afore-
‘‘said railroad property by reason of the
‘‘aforesaid attraction thereby causing the
“‘injury of the infant plaintiff.”’

‘3. The defendant railroad company was
‘‘also negligent in that by reason of the
‘‘proximity .of the railroad track to the
‘‘homes of children and that of the infant
‘‘complainant and in that by the further
““reason that the railroad tracks of the de-
‘‘fendant company, at a point situated di-
““rectly in front of the plaintiff’s home,
“run through a gulley thereby leaving a
‘‘dangerous incline where children played
‘““and by further reason that the aforesaid
‘‘defendant company had reasons to antici-
‘‘pate that children living in such close
‘“‘proximity to the aforesaid defendant
‘‘railroad company would play upon the
‘““company’s property and the defendant
‘‘company, by its agents and servants
‘“actually knew that children were in the
““habit of playing on the property and also
““in the habit of sliding or running up and
““down the aforesaid dangerous incline yet
““‘the defendant company failed to take
“‘proper precaution and create reasonable
‘‘safe-guards to prevent children from
‘‘trespassing upon the aforesaid railroad

~ “‘property thereby resulting in the injury

‘‘of the aforesaid injured infant complain-
“Hnt, ol Rec  diis SE0




ARGUMENT.

POINT I

The infant plaintiff, Michael Kaproli, was a
trespasser to whom defendant owed no duty,
save to refrain from willful or wanton injury.
In this case there was meither the allegation
nor proof in any degree whatsoever of any
willful or wanton injury.

Plaintiffs concede that the infant plaintiff was
a trespasser and seek to circumvent this other-
wise insurmountable obstacle to the action by at-
tempting to invoke the doctrine of ‘“‘attractive
nuisance.’’

An examination of the authorities indicates
conclusively and beyond question that this doe-
trine which was first expounded in the cases of
Railroad Company v. Stout, 84 U. S. 657, and
Uwnion Pacific Raillway Company v. McDonald,
152 U. S. 262 (familiarly known as the Turntable
cases), has never received recognition or accept-
ance in the state courts of New Jersey, but on
the contrary has been definitely rejected by such
courts.

In Turess v. The New York, Susquehanna and
Western Railroad Company, 61 N. J. L. 314, the
question was presented to our Supreme Court for
determination. There a child was injured by rea-
son of playing on a turntable which was main-
tained by the defendant railroad company upon
its own land. The Supreme Court speaking
through Chief Justice Magie held that there was
no cause of action upon the ground that the in-
fant plaintiff was a trespasser, and that there
was no duty owing by the defendant company to
such plaintiff.
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The Supreme Court in its opinion said, inter
alia.:

“It will be observed that, in the case of
‘““an implied invitation, the relation is im-
‘‘posed upon the owner or occupier of land
‘““only when he has done something which
‘‘Justifies one who enters upon the land and
‘“‘makes use of it or something upon it in
‘‘believing that he intended such use to be
‘“‘made; and he who makes such use can
‘‘claim the relation only when he is justified
““by the acts or conduct of the owner or oc-
‘‘cupier in believing that such use was in-
‘“‘tended. And entry and use by such invi-
‘“‘tation are thus distinguished from entry
‘‘and use by mere permission.

‘““Applying these views to the turntable
‘‘cases, 1t is obvious that the relation be-
‘““tween a railroad company and a child who
‘‘enters its land to play with a turntable is
‘“‘not one created by implied invitation. A
““turntable, however attractive could not be
‘“‘deemed to have been erected for the use
‘‘which the child makes of it. This objection
‘‘is not obviated by an appeal to the doctrine
‘“‘that children of tender years are not held to
‘‘the same degree of prudence and care as
‘‘adults, but only to sueh prudence and care
‘‘as their years indicate them to possess, for
‘“it is not a question of the child’s negli-
‘‘gence, but a question of the duty of the
“‘railroad company towards the child. If
““that duty is conceived to arise from the
‘‘relation created by implied invitation, it
““must appear that the child is justified in
‘‘believing that the turntable was designed
‘““for the use he makes of it, which is, of
‘‘course, absurd.

““‘In my judgment, it follows that the lia-
‘““bility of a railroad company to a child in-
‘‘jured by playing on its turntable cannot
‘“arise out of a duty imposed on the com-
‘““pany by reason of a supposed implied in-
S vitation: & ¢




«If a child is not to be deemed invited to
¢‘enter a railroad company’s land to play
“ypon a turntable, it also follows that a
¢‘child in doing so is either a trespasser or
‘i there by mere permission. In neither case
‘‘ig any duty cast upon the landowner, except
¢‘t0 abstain from willful injury, and from
“maintaining hidden or concealed dangers.’’

In the case of Delaware, Lackawanna and W est-
ern Railroad Company v. Reich, 61 N. J. L. 635,
the question was presented to the Court of Kr-
rors and Appeals for its consideration and de-
termination. That case also involved an injury
received by a young child while playing upon a
turntable of the defendants which was located
upon the defendant’s private property near to
a public street, and was entirely unprotected and
unguarded. In addition the testimony showed
that the turntable was frequented by children of
all ages for the purpose of playing upon it.

The Court of Errors and Appeals rejected the
theory of the Stout and McDonald cases and held
that as a matter of law there was no liability for
the reason that the infant plaintiff was merely a
trespasser to whom the defendant railroad com-
pany owed no duty, save to refrain from willful
or wanton injury.

Chief Justice Gummere in delivering the opin-
ion of the Court of Errors and Appeals said,
wter alia:

¢The underlying question, upon the solu-
¢“‘tion of which our decision must rest, is
¢‘whether the owner of land who constructs
““or places upon it anything which, though
“‘necegsary for its proper enjoyment, hap-
““pens to be of a character which is attrac-
¢‘tijve to children and at the same time dan-
““gerous to them if they yield to the attrac-
“‘tion, thereby becomes chargeable with the
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““‘duty of using reasonable care to keep them
“‘off his premises or to protect them if they
““enter, for it must be admitted that, unless
‘‘such user creates a duty on the part of the
‘“‘landowner to protect the child who comes
““upon his premises, the neglect of which
‘‘produces injury to the chid, no liability
“‘rests upon him for such injury. If there is
“‘no duty in the case there can be no negli-
““oence; there cannot be such a thing as the
“‘negligent performance of a non-existent
TS i o

““In my judgment the reasons upon which
““the doctrine of a landowner’s liability for
‘‘injuries received by children entering upon
““his premises is rested do not justify such
“‘a material restriction upon the full and un-
““trammeled enjoyment of real property. On
“‘the contrary, it seems to me that the doc-
““trine of non-liability promulgated by the
““line of cases last referred to is more in ac-
“‘cord with settled principles, and should,
*‘therefore, be adopted by this court. I con-
‘“clude, therefore, that there was error in
‘“submitting to the jury the question whether,
““under the circumstances of this case, the
““defendant company was chargeable with
“‘the duty of providing for the safety of the
“plaintiff. The trial judge should have di-
“rected a verdict for the defendant.”’

In the case of Friedman v. Snare & Triest
Company, 71 N. J. L. 605, the Court of Errors
and Appeals again discussed and passed upon
the ‘“attractive nuisance’’ theory and followed
the action of the Supreme Court in the Reich
case, and also its own action in the Twuress case
in holding that the only liability of a landowner
to an infant trespasser is to refrain from willful

“~or wanton injury.

In that case, according to the théory. of the
plaintiff, Colgate & Company either placed or
permitted to be placed in a public street in front
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of their premises in Jersey City certain iron
girders which were attractive to children. The
infant plaintiff while playing upon these girders
was injured and accordingly brought her action.
The Court of Krrors and Appeals held that she
was a trespasser and therefore had no right of

action. |
Justice Pitney speaking for the Court of Hr-
rors and Appeals said:

““No doubt, where a duty exists to take
‘‘care with respect to the safety of children
“of tender years, their very age must be
‘““taken into account, so that what might be
‘‘reasonable care with respect to the safety
““of adults, who are capable, to some extent,
““of looking out for themseves, might not be
‘‘reasonable care with respect to children.
“‘But in the present case the very question
‘‘ijs whether any duty existed, and we are
“not able to see that the age of the child is
“‘pertinent upon this inquiry. That the party
“‘injured in this case was less than five years
“of age did not at all tend to give her any
“property interest or right of user in the
“‘defendant’s girders. Whether she used them
‘‘as licensee or as trespasser, in either case
“‘there was no duty upon the owner to ex-
“‘ercise active care with respect to her
Seafletvil et , ‘

““We deem it unnecessary to rehearse at
“‘length the decisions cited by counsel for
‘‘the plaintiff from the courts of some of
““our sister states, affirming, as it is claimed,
‘‘the general principle upon which the pres-
‘“‘ent plaintiff’s right of action is based.
““Many, if not most of those decisions de-
“‘pend, fundamentally upon the same notion
‘‘that in many states, and in the Supreme
“‘Court of the United States, has been given
‘‘effect in the so-called ‘turntable cases,’
““which will be found collated in 29 Am. &
““Eng. Encyel. L. (2d ed.) 32. That is, that

il

‘‘a landowner, who maintains upon his own
“‘premises, for his own purposes, that which
““is alluring or tempting to little children,
‘‘is held to a duty of exercising care with re-
‘‘spect to their safety, in anticipation of the
‘‘probability that they may be tempted to
““make use of his property for purposes of
‘‘play. This doctrine has been repudiated in
“‘this state by the cases of Turess v. New
““York, Susquehanna and Western Railroad
““Co., 32 Vroom 314, decided by the Supreme
““Court, and Delaware, Lackawanna® -and
““Western Railroad Co. v. Reich, Id. 635, de-
‘‘cided by this court. The rule laid down in
““‘these cases is, as we think, wholly incon-
‘‘sistent with the asserted liability of the
‘‘present defendant. That rule draws a clear
¢‘distinction between temptation and invita-
‘“‘tion, and is to the effect that those who en-
‘“ter upon private property for their own
‘‘purposes without invitation, but as tres-
‘“‘passers or licensees, do so at their own
“‘peril, so far as any right on their part to
“‘call for active care on the part of the prop-
‘“erty owner for their welfare is concerned,
‘“and that although the injured party be an
“‘infant of tender years, and for that reason
‘“‘less able to care for its own safety, and
““more susceptible to the attractions that pri-
‘‘vate property affords for purposes of play,
“‘this circumstance does not create a duty
‘‘where none otherwise would exist.”’

Again in Sutton v. West Jersey & Seashore
Railroad Company, 78 N. J. L. 17, where an in-
fant was killed while crossing the railroad com-
pany’s right of way by coming into contact with
the electrical third rail which was entirely un-
covered and exposed, it was held by the Supreme

-.Court of New Jersey that there was no liability.

Chief Justice Gummere in that case said:

““The right of the plaintiff, therefore, de-
‘“‘pends upon whether the defendant com-
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‘‘pany owes to a trespasser upon its right of
“way the duty of using care either to safe-
“quﬁrd its third rail in such a way as to pre-
¢“vent him from coming in contact with it,
“or else giving him notice that such contact
¢‘is dangerous to life and limb. The rule 18
¢‘gottled in this state that a landowner is
¢“ynder no obligation to a trespasser to keep
““‘his premises in a non-hazardous state; that,
‘a5 to him, the landowner’s sole duty 1s to
¢ gbstain from acts willfully injurious. And
¢‘this rule is applicable whether the tres-
‘““passer is an infant or an adult. Delaware,
““ Lackawanna and Western Railroad Co. v.
¢ Reich, 32 Id. 635, and cases cited.”” * * *

Plaintiff’s brief cites several cases in other
jurisdictions which lean towards the approval or
adoption of the ‘‘attractive nuisance’’ theory. In-
asmuch, however, as both our Supreme Court
and our Court of Errors and Appeals have passed
upon this question and ruled adversely to the
adoption of such theory, we consider it obviously
unnecessary to discuss such decisions.

Plaintiffs’ brief also cites the cases of Snare &
Triest Co. v. Friedman, 169 Federal 1, and Pub-
lic Service Ry. Co. v. Wursthorn, et al., 278 Fed-
eral 408. Both of these cases, however, originated
in and were decided by the United States Circuit
Court of Appeals, and as distinetly indicated and
emphasized in the decision in both of such cases,
the rule in the Federal Courts on the question
of a landowner’s liability to an infant trespasser
is essentially different from the rule adopted by
our Supreme Court and Court of Errors and Ap-
peals on this subject. Manifestly, therefore, a
discussion of decisions in those cases is of no avail
in the case at bar. The present action having
been instituted in a State Court must, of course,
be governed by the rules and decisions of the

13

State Courts of New Jersey, rather than by the
Federal Courts since there is a conflict between
the decisions of such respective courts.

In addition, it is to be noted that in all of the
so-called “‘attractive nuisance’’ cases where there
was held to be some duty upon the part of the
landowner towards an infant trespasser, the land-
owner had maintained upon its own property
some particular structure which was peculiarly
attractive to children. In the instant case it is
not alleged that the defendant maintained any
such structure, the sole charge being that the
railroad company maintained its track through
a cut and operated trains on such track, and that
such passing trains and cars were attractive to
children. The difference and distinction is so
obvious as to require no discussion.

Plaintiffs’ brief also attaches some significance
to the fact that children had on various oceasions
been seen at play upon the defendant’s tracks
and had been observed jumping on and off de-
fendant’s trains before this accident, the conten-
tion seemingly being that these oceurrences con-
stituted a notice to the defendant that children
were so apt to play and that such notice or knowl-
edge imposed a greater obligation on defendant
than in the absence of such notice or knowledge.

The plaintiffs’ evidence on this phase of the
case showed that each time that any employees of
the defendant observed children playing on its
cars they chased them away.

Even if the defendant observed the children
trespassing in this manner, however, and made
no effort to discourage such trespassing, this
would only constitute a mere acquiescence by the

~defendant in such practice, and of«course, the

rule is firmly established in New Jersey that use,
even with the knowledge of the owner of the lands,
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by sufferance, acquiescence or permission involV(.es
no liability upon the part of the owner of said
lands towards the person so using them. Phillips
v. Library Company of Burlington, 5 N. J. Law
307, Hammill v. Pennsylvania R. B. (o, 6. N, 1.
Law 370, Fitepatrick v. Cumberland Glass Manu-
facturing Co., 61 N. J. Law 378, Turess v. New
York, Susquehanna & Western R. E. Co., 161 N:d,
Law 314, DeVoe v. New York, Ontario & Western
Ry. Co., 63 N. J. Law 276, Dieckman v. D.L.& W.
R. R. Co., 81 N. J. Law 460, Furey V. New York
Central & Hudson River R. R. Co., 67 N. J. Law
270.

It is only where the railroad company or land-
owner has performed some act to exhibit an in-
tention that its property should be thus used, and
has thus induced and allured the public to its use,
that an invitation is implied. Hammall v. Penn-
sylvania B. R. Co., 56 N. J. Law 370, D. L. & W
R. R. Co. v. Trautwein, 52 N. J. Law 169, Phillips
v. Library Company, supra.

Tt is submitted that it has been shown conclu-
sively that the courts of New Jersey have de.ﬁ-
nitely rejected the doctrine of ‘“attractive nuis-
ance.”” This being so, since the infant plaintiff
in the case at bar was concededly a trespasser,
there could manifestly be no recovery.
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POINT II.

Section 55 of the General Railroad Act ap-
plies in this case and of itself constitutes a
complete and conclusive bar to the action.

Quite irrespective of the doctrine of ‘‘attrac-
tive nuisance’’ it appears that any recovery in
this case is barred by Section 55 of the General
Railroad Act.

This section reads as follows:

“55. Trespassine oN Tracks; CONTRIBU-
““rorY NEGLIGENCE; Crossings. It shall not
““be lawful for any person other than those
“‘connected with or employed upon the rail-
“‘road to walk along the tracks of any rail-
““road except when the same shall be laid
“‘upon a public highway; if any person shall
“‘be injured by an engine or car while walk-
“‘ing, standing or playing on any railroad,
““or by jumping on or off a car while in mo-
‘‘tion, such person shall be deemed to have
“‘contributed to the injury sustained, and
“‘shall not recover therefor any damages
“‘from the company owning or operating said
“‘railroad; provided, that this section shall
“‘not apply to the crossing of a railroad by
‘“‘any person at any lawful public or private
“crossing. (P. L. 1903, p. 673.)’’ 3 Comp.
Stat. 4245.

The provisions of this Act are clear, and in un-
ambiguous and unequivocal terms absolutely pre-
vent a recovery by one who is injured by reason
of being upon the tracks, or by jumping on or off
a car while in motion of a railroad company, pro-
vided, of course, that such person does not come

~within the specific exceptions enumerated in the

At :
In the case of Barcolini v. Atlantic City & 8S.
R. R. Co., 82 N. J. Law 107, the New Jersey Su-
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preme Court interpreted this section in the case
of a child aged 21 months who had strayed upon
the private right of way of the defendant com-
pany at a place not a public crossing, and was
struck by defendant’s car, resulting in the loss of

one of his legs.
The Supreme Court said:

««This statute is a bar to recovery by any
““person who walks, stands or plays upon a
¢¢yrailroad. It in terms precludes any recov-
‘““ery for damages due to injuries receivegl
¢ynder the conditions therein mentioned,
«“and applies to all persons alike, without
¢ distinction as to their age or physical or
““mental condition.’’

In the case of Erie Railroad Company v. Hut,
247 U. S. 97, the United States Supreme Court
interpreted this section as applying to injuries
sustained by infants. There a boy less than 7
years of age had been playing marbles near the

siding of the defendant’s railroad when a marble
rolled under a car. The boy tried to reach the
marble with his foot and while he was doing so
the car was backed and his left leg was so badly

hurt that it had to be cut off.
The United States Supreme Court citing the
Barcolini case held that there could be no recov-

ery.
Mr. Justice Holmes speaking for the United

States Supreme Court said, wnter alia:

«There is no ground for the argument that
‘‘the plaintiff was invited upon the tracks.
«“Pemptation is not always invitation. Dela-
““ware, Lackawanna & Western R. R. Co. v.
““Reich, 61 N. J. L. 635; Holbrook v. Aldrich,
¢168 Massachusetts, 15, 16; Romana v. Bos-
““ton Hlevated Ry. Co., 218 Massachusetts
«76. In this case too the plaintiff was not
““moved by the temptation, if any, offered by

LT

‘““the cars, but by the wish to recover hi
::rgarble. Therefore it is unnecessary to c‘ons-
i }sllder whether an express invitation would
‘have affected the case, or what conclusion
“prpperly could be drawn from the fact that
“chlldren had pl'ayf'ad in that neighborhood
“'before -e‘md sometimes had been ordered
away. The statute seemingly adopts in an
“unquahﬁed form the policy of the common
“law as understood we believe in New Jer-
'sey, Ma:ssachus-etts, and some other States
“‘.ch-.‘fx‘t while a landowner cannot intentionall};
_ 1njure or lay traps for a person coming
.-apon his premises without license, he is not
“bound to provide for the trespasser’s
“safpty from other undisclosed dangers, or
“to interrupt his own otherwise lawful occu-
5 patlons to provide for the chance that some-
one may be unlawfully there. Turess wv.
“New York, Susquehanna & Western R. R.
i C(éo., 61 N. J. L. 314; Delaware, Lackawanna
2 Western R. R. Co. v. Reich; Holbrook v.
“Aldmch; Romana v. Boston Elevated Ry
Co., Supra.”’ :

. The foregoing decisions clearly establish that
in New Jersey, an infant trespasser, as well as an
adult who is injured while trespassing upon rail-
road tracks is by Section 55 of the General Rail-
road Aect conclusively barred from any action
And in this connection it is interesting to note.
that in Public Service Ry. Co. v. Wursthorn. et al

278 Federal 408, where the United States (’Jireui"é
Coqrt of Appeals stated for the Federal Courts
a different rule with regard to ‘‘attractive nuis-
ance’’ than our State courts had established. the
court very carefully pointed out that there Wa,s no
statute involved such as was involved in the Iilt

-.case and as involved in the instant case.
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The court in the Wursthorn case said :

‘Tt is important here to note that no stat-
‘“‘ute of the state was involved.”’

It follows, therefore, that not only was the pres-
ent action barred by the common law of this State
as interpreted by the Supreme Court and the
Court of Errors and Appeals upon the ground
that the infant plaintiff was a trespasser, but in
addition it was also independently barred by Sec-
tion 55 of the General Railroad Act of New
Jersey.

POINT III.
The trial court properly ordered a non-suit
and the judgment should be affirmed.
| Respectfully submitted,

DeVoe TomLINSON,
WM. A. Barrarow,
Of Counsel with Defendant-Respondent.
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