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FORMAL OPINION-1954 No. 1 
DEAR TREASURER ALEXANDER: 

MARCH 9, 1954. 

You have requested our opinion as to whether the Director of the Division of 
Purchase and Property, hereinafter called the Director, has the power to secure a ' 
performance bond on a contract for building construction at Rutgers University, to; 
select· the surety company and to pay the premium for the bond. 

Rutgers University advertised for bids for the construction of a new library 
building. The bidders were furnished with a set of specifications, and the contract sub- . 
~equently executed the successful bidder was made subject to the specifications. · 
Through inadvertence the specifications provided, inter alia, that the successful bidder 

· shoufd; within ten days after ilcceptance of. his bid, "q_ualify for" a performance bond to 
be paid .for by the "Owner." The "Owner" is defined in. the qmtra:ct as the Trustees 
of Rutgers University for themselves and on behalf of the State. The successful bid 
was exclusive of the cost of a performance b~nd according to the affidavit of the 
contractor. 

It is our understanding that the provision with respect to the performance bond 
in the specifications is a departure from the policy adopted by the· Division of. 
Purchase and Property pursuant to Formal Opinion No. 27 of September 4, 1951. 
We have reviewed Formal Opinion No. 27 and conclude that, to the extent that 
it states that the Director lacks the power to. select the surety company for a 
performance bond and to pay the premium therefor, the opinion is hereby with­
drawn. 

By statute, the Director is in charge of erection and alteration of State office 
buildings in the City of Trenton (N. ]. S. A. 52:27B-64) and of State institutional 
buildings except for State Board of Education buildings (N. ]. S. A. 52:18A-19.2), 
with the power to award contracts. 

The Director has a statutory duty to maintain insurance wherever necessary 
to safeguard the interest of the State. N. ]. S. A. 5227B-62 provides: 

"The director is hereby authorized, and it shall be his duty, after con­
sultation with the heads of State departments and agencies, to purchase and 
secure all necessary casualty insurance, marine insurance, fire insurance, 
fidelity bonds, and any other insurance necessary for the safeguarding of the 
interest of the State. He is hereby authorized, subject to the commissioner's 
supervision and approval, to establish, in the Division of Purchase and 
Property, a bureau to administer a centralized system of insurance for all 
departments and agencies of the State Government." 

It should be noted that fidelity bonds are listed with. types of insurance in the 
statute· supra. 

Subtitle 3 oi Title 17 of the Revised Statutes covers the general subject of 
insurance. Chapter 31 of this subtitle, R. S. 17:31-1 et seq., deals With surety 
bonds required or permitted by law. R. S. 17 :31-1 provides: 

(1) 
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"Any bond undertaking, recognizance, guaranty or other obligation re­
quire~ or permltted to guarantee the perfor.mance of an~ act; duty or obliga­
tion or the refraining from any act, requ1red or perm1tted, by law, or the 
cha;ter, ordinances, rules or regulations of any municipality, board, b~dy, 
organization, court or public officer, to be made, given, tendere~ or fded 
with surety or sureties, may be executed b~ any co~~any. authonzed un,~e.~ 
the laws of this state to carry on the busmess spec1fled m paragraph g 
of section 17:17-1 of this title." . 
There is no authority elsewhere in the Revised Statutes for the execu_t10n o£ a 

surety bond either required or permitted by law except by a company wh1ch meets 
the specifications of :R. S. 17 :31-1. Only a company authorized under the laws 
of the State to carry on a business specified in paragraph "g" of R. S. 17 :17-1 ca.n 
validly execute such bond. The use of the permissive "may'' in_ R. S. 17 :31-1. IS 

f 
· "f' Th se of ''shall" would be nugatory as <~.pplted to th.e execution o no s1gm 1cance. e u 

of a surety bond permitted, but not required, by any law. 
R. S. 17 :17~1 (g) (N. ]. S. A.) . provides as follows: 

"17 :17-1. Kinds of insurance 
"Ten or more persons may form a .corporation for the purpose of 

making of an)( kinds of insurance, as follows: · · · 
"g. Against loss from the defaults of persons in positions of trust, 

public or private, or against loss or damage :on: account of ~eglect or breaches 
of duty or obligations guaranteed by the insurer! and agamst .lo~s by banks, 
·bankers, brokers, financial or moneyed corporations or assoc1ahons, of an! 
bills of exchange, notes, checks, drafts, acceptances of drafts, ~onds, sec~n-
t
. 'd of debt deeds mortgages documents, gold or s1lver, bulhon, 1es, ev1 ences , , · • .. f d 

currency, money, platinum and other precious metals, refmed or unre me 
and articles made therefrom, jewelry, watches, necklaces, bracel~ts, gems, 

· and sem"1precious stones and also against loss resultmg from 
preCIOUS ' · f • h" f" t damage, except by fire, to the insured's prem1ses, urms mgs, IX ures, 

· t safes and vaults thecein caused by burglary, robbery, hold-up, 
eqmpmen • · · d 't · d "f · against 
theft or larceny, or attempt thereat:No such ~~ emm ~ m e~m ymg 
loss of any property as specified herein shall mdemmfy agamst the loss. of 
any such property occurring while in the mail or in the custody or possessiOn 
of a carrier for hire for the purpose of transportation, ex~ept for the purpose 
of transportation by an armored motor vehicle accompamed by one or more 

armed guards." . · d 
Thus the statute providing for the form~tion. of 111Surance co~pames an 

classifyin~ kinds of insurance is the statutory authonty for the formation of com­
panies acting as sureties on bonds conditioned against loss or - damage on account 
of the breach of an obligation owed to the State. 

In Stale v. Community Healtl1 Service, lt1c., 129 N. J._~- 427 (E. & A.! 1943~, 
the former Court of Errors and Appeals approv:d the _ opm1on. of M;. Justice Oh­
phant sitting as Supreme Court Commissioner, m wh1ch Justice Ohphant a~~e_d 
a definition of insurance which is broad enough t~ encompass performance n 5

• 

Jn his opinion he referred to the statement in Moresh v. O'Regan, 120"N. J. Eq. 
534 549 (Ch 1936), rev'd. 122 N. J. Eq. 388 (E. & A:, 1937), that a contract 
whlch for a ~onsideration, undertakes to do anyt?ing. other_ than to pay a sum h o{ 
money upon the destruction or injury to ~ome~hmg m wh1ch !he ot.h~r. party .as 
an interest, is not a contract of insurance . . W1th respect to th1s defm1hon, Justice 

Oliphant said, 129 N. J. L. at 429: 

ATTORNEY GENERAL 

"This pronouncement V(aS apparently based on the definition of in· 
surance as contained in 32 C. J. 975 & 1; 'broadly de£ined, insurance is a 
contract by which one party, for a compensation called the premium, 
ass\)mcs particular risks of the other party and promises to pay to him or 
his nominee a certain ascertainable sum of · money on a specified contingency.' 

"Tested by this rule the business of the defendant is not that of in­
surance, but I believe the definition therein contained is too narrow. I prefer 
that found in the Mass. Gen. Laws 175, S2. It is 'an agreement by which 
one party for a consideration promises to pay money or its equivalent or to 
do an act valuable to the insured upon the destruction, loss or injury of 
something in which the other party has an interest.' Of this definition, the 
Massachusetts Supreme Judicial Court has recently said, in Attorney-Gen­
eral, ex. rei. Monk v. Osgood Co., 249 Mass. 473. 'This statutory definition 
does not differ in any essential from the common-law definition.'" 

3 

Aetna Casualty & Surely Co. v. Iatern<Jiional Re-lns11rance Corp., 117 N. J, 
Eq. 190 ( Ch. 1934), also reinforces the construction that the l,egislature intended 
to classify surety bonds as insurance. · 

The Court of Chancery held that an obligee on a surety bond was a policy­
holder within section 10 of the Insurance Act of 1902 providing that the deposit 
-of securities with the Commissioner of Banking and Insurance by authorized 
iusurance companies should be in trust for policyholders. 

The opinion by Vice-Chancellor Buchanan states: 
"An insurance policy is the formal written instrument in which the 

contract of insurance is embodied; and a contract of insurance by a surety 
or guaranty company, though in the form of a bond, is in fact a policy of 
insurance and should be so construed." 
Referring to what is now R. S. 17:31-1 quoted S!tfrra, the Vice-Chancellor's 

·(\pinion concludes: 
"Moreover, section 46 of this act of 1902, provides that surety bonds 

made by insurance companies incorporated thereunder and authorized to 
carry on the business of insurance (indemnifying) against loss by reason 
of breach of duty or obligation (specified in subdivision 7 of section 1 of 
the act), shall be deemed and taken to be in full compliance with all quali­
fications prescribed by statutes under which the giving of such a surety 
bon~ is required or authorized. This is an obvious recognition of the fact 
that such surety bonds (whether or not they be in cases where such bonds 
are required or authorized by statute) are contracts of insurance against 
Joss by reason of breach of duty or obligation, and of the kind contemplated 
by insurance companies organized under the act for the purpose of doing 
the business specified in subdivi sion 7 of section J, and are 'policies' within 
the meaning of that word in section 2. Section 47 requires that any such 
insurance company, in order to be entitled to the benefits of the provision 
of section 46, 'must comply with all the requirements of the act applicable 
to such company'-and assuredly sections 8 and 10 deal with one of such 
rcC]uircmcnts. All this further confirms . the conclusion that the holder of 
such a surety bond is a policy holder within the meaning) of section 10." 
The statute (N. J. S. A. 52 :27B-62) empowering the Director to purchase 

;utd secure any insurance necessary for the safeguarding of the interest of the 
State is iH pari malcl'ia with the statutes in subtitle 3 of Title 17 dealin"' with 
insurance. N. ]. S. A. 52 :27-B-62 was enacted in 1944, while the applicable pro­
visions of Title 17 were enacted in 1902. 

Because of the specific statutory authority, it is not necessary to consider the 
Director's incidental powers in a matter related to State construction invo1vmg 
.a large prospective saving for the State. 
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There is no basis in legal theory for a distinction between suretyship and 
insurance in deregation of the plain language of the above statutes. Both the surety 
(see N. J. S. ZA :44-143 to 147) and the insurer have primary obligations. That 
the surety's obligation is both joint and several is not a material distinction. 

Inasmuch as Rutgers University in respect to contracts for construction financed 
by the Trustees secures and pays for the performance bonds, there can be no 
greater right in the contractor on Rutgers University construction financed by the 
State to choose his own bondsman than on any other State construction. The con­
tractor does not contract with the surety company of his choice for a performance 
bond to the Trustees of Rutgers as sole owner. 

In view of the foregping authorities, it is our opinion that the Director is 
<Juthorized to secure the performance bond, select the surety company and pay 
the premium for the bond out of the legislative appropriation for the construction 
of the library at Rutgers University. 

It is also our conclusion that the Director may legally continue the policy 
;;dopted subsequent to the issuance of Formal Opinion No. 27 of Septeq~ber 4, 
1951 which has been to permit the successful bidder to secure the performance 
bond from any authorized surety company of his own selection and to pay the 
J:remium therefor. In such cases, the contracts executed by the contracting agency 
and approved by the Director so provide and the cost of the performance bond 
i; presumably included in the bid. Under this procedure the ~tate's inte~est ~s 
iully safeguarded without interference with the normal and des1rable relatwnsh1p , 
between· the contractor and the surety company and there is therefore no need for 
the Director to exercise his authority to secure a performance bond. 

Very truly yours, 

GROVER c. RICHMAN, JR. 

Att.orney General 

By: DAVID D. FURMAN 

Deputy Attorney Gmeral 

~ 
I 

l 
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ATTORNEY GENERAL 

'fhe Honorable The Members of the 
State Investment Council 

State House 
Trenton, New Jersey 

]ANUARY 20, 1954. 

FORMAL OPINION-1954. No. 2. 

5. 

You have requested my opinion as to the investment responsibility of the 
Director of the Division of Investment and the State Investment Council over cer- • 
tain assets in the account of the Trustees for the Support of Public Schools, State of 
New Jersey. · 

I am informed by the Director of the Division of Investment that the asse'ts 
in .9uestion consist of the following: 

Stocks-880 s~ares capital stock ($25:00 J?ar value) Trenton Banking Company 
1,355 'ahares ,capital stock ($1"00.00 par"'value) United New Jersey Rail­
way and Canal Company, and 

Mortgage~n real estate transferred to Mrs. Marion T. Newbold, $5,000.00 

Chapter 1, P . L. 1903 (R. S. 18:10--1 to 18 :10--17), as amended, established 
a board known as "The Trustees for the Support of Public Schools" and vested 
in the trustees investment responsibility over the funds entrusted to this board, for 
tile support of public schools "arising from appropriations made by law or which 
may arise from gift, grant, bequest, or devise." (R. S. 18 :10--1). ' 

In connection with .,this fund, Paragraph 2 of Section I'V of Article VIII of 
onr new State Constitution, provides as follows: · 

"The fundJor .Q1e ·SUj)_pQrl of Jree _public schools, al!.~. all_ money, stock 
and _othe~ property, which may hereafter be appropriated for that purpose, .or 
receiVed mto the treasury under the provision of any law heretofore passed 
to augment the said fund, shall be securely invested, and remain a perpetual 
fund; and the income thereof, except so much as it may be judged expedient 
to apply to an increase of the capital, shall be annually appropriated to the 
support of free public schools, for the equal benefit of all the people of the 
State; and it shall not be competent for the Legislature to borrow appro­
priate or use the said fund or any part thereof for any other purpos~, under 
any pretense whatever." 

T~e. general functions of the trustees of this fund were the subject .matter of an 
<>pm1on by our Court of Errors and Appeals in the case of The American Dock and' 
Improvement Cvmpany, et al. v. The Trustees for the Support of the Public Schools,; 
.f'l al., 35 N. ]. Eq. 181. In this case Mr. Justice ,De.Pue,.$peaking for the Court said: 

''Th~ property in the fund set apart for the support of the public 
schools 1s by law vested exclusively in the trustees to hold on the trusts 
decla~ed. by the st_a~ute. They are made custodians of the fund, free, by' 
~onstJtut10n~l P~OVISion, from even the control of the Legislature, except 
m the des1gnahon of the mode .o£ application to the support of public 
schools." · 

See also The Trustees /or the· SuPtort of fublic Schools p. The Ott and Brewer . 
ComJ.{lJly; cl a/., 135 N. J. Eq .. 174. · 
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Section 170 of Chapter 1, P. L. 1903 (2nd Sp. Sess.), as amended, ( R. S. 
lG :10..8) provides that moneys belonging to the school fund shall be invested by 
the trustees in bonds of the Ui1ited States, of the State of New Jersey, or of 
any county or municipality of this Stale; and further provides that interest on 
such bonds shall become a part of the income of the school fund. 

The State Investment Council and the office of the Director of the Division 
of Investment were established by Chapter 270, P. L. 1950 (R. S. 52 :18A-70 to 
52 :lSA-94 inc.). Section 9 of this act (R. S. 52 :18A-87) vested in the Director 
o£ the Division of Investment "the functions, powers and duties vested by law 
in ... the trustees for the support of public schools, of, or relating to, investment 
·or reinvtstment of moneys of, and purchase, sale or exchange of any investment 
or securities of or for, any funds or accounts under the control and management of 
such agencies •.. ". 

In view of the provisions of the statute last citec.l, it is my opinion that the 
r .. rovisions of Section 9 . of. (h~.P.ter _po, P,. L. 1950 vest in the Director of the Divi­
sion of Investment, investment responsibilty over the specific assets referred to in 
this letter. . . 

'in connection with the $5,000 mortgage tnat l> part of th<: <ls>ets, I note the 
provisions of Chapter 18, P. L. 1953 (R. S. 18:10-2) that requires the T~ustees ~o 
foreclose whenever the interest on bonds securec.l lly mortgages shall remam unpatd 
for six months. It is my opinion that your responsibility is solely that touching upon 
the investment, and reinvestment, of moneys, and the purchase, sale or _exchange of 
other assets of the Fund, and neither you, nor the Investment Counct!, have any 
responsibility for directly supervising the status of this mortgage, or enforcing any 
default. 

Very truly yours, 

ddb;b 

BoN. Ct~ARLF.S R. ERDMAN, JR. 

Co1nmissioncr, Dcpartmmt of Conservation 
a1~d Economic ,Pevl!lopmmt 

520 East State Street 
Trenton, New Jersey 

GR<lvER C. RicHMAN, JR. 
Attornl!y Ce11cral 

By : DANJF.L De Bnn:n 
Di!p111y Attorney Cr-11cral 

Fr.eRUARY 2, 1954. 

FORMA·L OPINION 1954-No. 3. 

.C F.AR (OM MISSIONER: 

You have requested a formal .opnuon as to the legal authority of your Depart­
ment, with respect to lands below low water mark in the Delaware River within 
the so-called twelve-mile Delaware Circle, (I) to make riparian grants and (2) to 
issue ·licens-es and fix a cha·rge for the dredging of bottom ma(erial pursuant to 

R; 5; .1z:::t-22. 

. ATTORNEY GENERAL '1 

As you have noted, the decree of the United States Supreme Court entered 
June 3, 1935 in the Delaware boundary case (N. J. v. Delaware, 295 U. S. 694) fixed 
ihe boundary within the Delaware Circle at the mean low water line on the New 
Jersey si1lc of .the Delaware'Rivc'r;·and this decree was made without prejudice t0 
the T ights of either state under the Compact of 1905, which was enacted in New 
Jersey as R. S. 52 :28-34, et seq. The Compact provides generally for the service 
of civil and criminal process by either State upon any portion of the Delaware 
River, for the common 'eri]oyment' of fishing rights throughout the waters of said 
river between the low water marks on each side thereof, and for riparian jurisdic-· 
tion. This last item is covered by Article \ill, which reat!s as follows: 

"Each state may, on its own si1le of the river, continue to exercise riparian 
jurisdiction of every kint! and nature, and to make grants, leases and con­
veyances of riparian lands and rights under the Jaws of the respective states." 

(L. 1905, c. 42, Art. VII, p. 71.) 
.'\rticle VIII of the Compact reads: 
"Nothi1 ~g herein contained shall affect the territorial limits, right s or juris­
diction of either. state of, in or over the Delaware River, or the ownership 
Qf the sui)aqueous soil thereof, except as herein expressly set forth." (L. 
1905, c. 42, Art. VIII, p. 71.) , _ 
In my opinion, the State of New Jersey has by virtue of Article VII the 

complete :mti exclusive right to make grants and leases of riparian lands below· 
lew water mark on its side of the river. 

In the first place, as was ob;erved in the opinicn of t~ United States Supreme· 
Court in New Jersey ..... Delawarl!, 291 U. S. 361, the State of Delaware has appar· 
ently never claimed to own the shore between high and low water mark on the 

, New Jersey side; that part of the shore has always belonged- to the State of New 
. Jersey. State v . Jersey City, 25 N. J. L. 525, 527. Since New Jersey owned to low 

water mark in any event, the Article (VII) granting. _to each State thc'right to• 
continue to exercise riparian jurisdiction of every kind and nature and to make 
grants and leases of riparian lands under its own laws would have had no meaning 
or purpose unless it applied to lands below the low water mark. An act o( the 
Legislature sliould be so construed that, if it can he prevented, no part thereof shall.. 
be superfluous, void or insignificant. Steel v . Freeholders of Passaic, 89 N. J. L. 

: 609, 612; Ford klotor Company v. New Jersey Dept. of Labor aad Industry, 5 N.J. 
. 494, 509. . 
. In the n~xt place, I am informed that two grants of land below low water 

mark were made by the predecessor of your Navigation Bureau before the Com­
pact of 1905 was entered into. It was also noted in the opinion of the Supreme 
Court in the Delaware boundary case (291 U. S.· 361, 375) that the riparian pro­
prietors on the New Jersey shore ha·d for ma1iy years exercised dominion over 

· the land below low water mark by building wharves and piers out into the river, 
in accordance with licenses or privileges granted by the State of New Jersey. 

· 'When the Compact provided in Article VII that New Jersey on its own side of 
·the river might "conlillltl! to exercise riparian jurisdiction of every kind and nature 
<~nc.l to m~ke grants, etc.," it obviously contemplated the continuance of the exercise 
of ripari;JI! jurisdiction as theretofore, including the making of grants for lands 
below low water mark. 

I am further informed that since the year 1905 thirty grants of such land 
have bet>n made by the State of New Jersey, and th;Jt no claim has been made by 
the State of Delaware of any right to m;Jke riparian grants on the. New Jersey 

. side of the river. The practical construction thus placerl by the parties upon the 
Compact in question, and adhered to by them for approximately fifty years, is en- . 
titled to g reat weight. Stale v. Rogers, 5li N. ]. L. 480, 646; Passarella v. Board 
v} Co111miss ioncrs, 1 N . ]. Super. 313, 320. 
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A contrary view would require a riparian owner who desired to acquire ri,;>arian -
lands below low water mark to undergo the cumbersome procedure of applying first 
to the State of New Jersey for a grant of the foreshore and then to the State of 
Delaware for a grant of the land below low water mark. "We cannot attribute to 
the Legislature a purpose so at variance with the common sense of the situation 
when the language used is susceptible of a construciion in harmony with it." 
Township Committee of Freehold Tow11ship v. Gelber, 26 N. ]. Super. 388, 39L 

For these reasons we are convinced that by virtue of the Compact' above referred 
i:o, the State of Delaware has given to the State of New ] ersey -th~: power to' grant 
riparian lands adjacent to the New Jersey shore even though._ ,.the. t1rle-.to- said lands 
is in the State of Delaware. 

As to your authority to issue licenses and iix a charge for the dredging of 
'bottom material below lovi" water mark, [ am compelled to a different conclusion. 

As we have_seen, Article VIII of the Com-pact provides that nothing contained. 
therein shall affect the r1ghts of either State or the ownership of the subaqueous soil 
in the Delaware River except as set forth in the Compact; and the only exceptions 
made by,the_ Compa<;t.t9 the il-lrisdiction_o_f the State of Delaware over its territory in 
the Delaware River are the service of civil and criminal process. the common 
enjoyment of fishing rights, and the provisions of Article VII fur the> exercise of 
"riparian jurisdiction of every kind and nature'' and the granting of "riparian lands 
and rights." Dredging and removing material from subaqueous soil (other than. 
~oil owned by a riparian proprietor) is not a riparian right, nor is the licensing of 
such activity an exercise of riparian jurisdiction_ Th~ word ··riparian" is d~rive.f 
from the Latin word "ripa", which means '"bank", and it is defined in \Vebster':; 
Dictionary _as "pertaining to * * * the bank of a river"". Accordingly, the_ wof'i 
"riparian" ordinarily reft!rs to the bank and not the bed of the stream, an~ np~rl<m 
rights arc generally defined as those which grow out of the ownersh1p ot tl,e 
banks, rather than the >beds, of streams. Gough v. Bell, 22 N. ]. L. 441, 464; Rom" 
Ry. & Light Co. v. Loeb, 80 S. E. 785, 7fr7, 141 Ga. 202; United Paper Board Co. 
'f!. Iroquois Pulp & Paper ·co., 123 N. E. 200, 262, 226 N.Y. 38; cf. City of Paters(J11. v: East Jersey Water Co., 74 N. ]. Eq. 49, 63, aif'd. 77 ~- J. Eq. 588. 

Unlike the situation in respect to grants, New Jersey has never undertak~c~ 
to issue licenses for dredging within the twelve-mile Circle_ :\Ioreover, R. S. 18 :J-22 
provides only for licenses to dredge o~ remove any deposits oi sand or other rna· 
terial "from lands of th~ state'' under tide waters. The lands below low water mark 
within the twelve-mile Circle are not lands of this State, 'but land> of the Stat<! 
of Delaware. 

In view of the foregoing, I find no authority for your Department to exercis:! 
the power in question with respect to the lands und.:r discussion. 

Very truly yours, 
GROVER c. RtCHMAI', JR. 

Allvmey General 

By: THo;vtAs P. CooK 
Defmty A ltomey Ge11eral 

tpc;b 

ATTORNEY GENERAL 

MR. GORDON s. KERR, DIRECTOR 

Divifion .of lnvestmmt 

State House 
Trenton, New Jersey 

FORMAL OPINION 1954-No. 4 

.])EAR MR. KERR; 

',_ 
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APRIL 15, 1954. 

You request the opmwn of this office as to the jurisdiction of the Division of 
Investment, Department of the Treasury, over the Unsatisfied Claim <ond Judgment 
Fund, established by Chapter 174; P. L. 1952 (N. J. S. A. 39:6--61 to 39:6-91, 
incl.). 

In 1952 our Legislature enacted a series of laws, one of which was the statute 
above cited, for the general purpose of affording financial protection for persons 
suffering bodily injury or death, or property damage, as the result ·of motor 
vehicle accidents caused ·by the negligence of others. Among these statutes are the 
:Motor Vehicle Security-Responsibility Law (Chapter 173, P. L. 1952-N. J. S. A. 
39:6----23 to 39:6-57, incl.); Chapter 176, P. L. 1952 (N. J. S. A. 39:6-58 to 
39 :6--60) which provides for the apportionment of --h~ cost of the administration 
of the Motor Vehicle Security-Responsibility Law am,.ng certain insurance com .. 
panies; the Unsatisfied Claim and Judgment Fund Law, referred to above; and 
the Motor Vehicle Liability Security Fund Act (Chapter 175, I\ L. 1952-
N. J. S. A. 39:6-92 to 39:6-104, incl.). 

The Unsatisfied- Claim and Judgment Fund Law provides for the establishment 
and maintenance of a fund, the principal sources of which are fees from persons 
registering .an, uninsured motor vehicle in ~his State, fees from every other person 
registering a motor vehicle in this State, and a percentage of the premiums written 
·byl~surers issuing inotohvehic.le liability insurance. 

The fund is held in trust by the_ State Treasurer, to be disbursed under the 
provisions of the Act, for the payment of certain unsatisfied claims and judg,nents_ 
;:;rising out of the ownership, maintenance, or use of motor vehicles in this State; 

The responsibility of the State Treasurer in connection with the custody of this 
fund, and the investment thereof, are set forth in N. J. S. A. 39 :6--88 which reads 
as follows: 

"All sums paid to the director as Unsatisfied Claim and- Judgment Fund 
Fees and as additional' charges against owners of uninsured motor vehicles 
shall be remitted to the treasurer within thirty days after the receipt of the 
same. All sums received by the Treasurer pursuant to any of the provisions 
of this act shall become a part of the fund, and shall be held by the Treasurer 
in trust for the carrying out of the purpose of this act and for the pay4 

mcnt of the cost of administering this act. Said fund may be invested and 
reinvested in the satne manner as other State funds and shall be disbursed 
according to the order of the treasurer, as custodian of the fund." 

lt will be observed from the statute above, that the State Treasurer is required 
to bold, as- custodian, the moneys constituting the Unsatisfied Claim and Judgment. 
Fund, for a particular use. · 
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With reference to moneys so held, Chapter 148,. P. L. 1944 (N. J . S. A. 52 :IS-
25.1) provides; 

"In any case in which the State Treasurer holds moneys of the State under 
a requirement that said moneys be held for a particular time or be held for 
a particular use, he may invest such moneys in bonds or notes of the 
United States until such particular time has arrived 6r until such time 3$ 

said moneys are required to be applied to the particular use." 

The 1944 restriction placed upon the State Treasurer by Chapter 148, P . L 
1944 supra, as to the type of investments which he may make with moneys held 
for a "particular time'', or (or a 'particular use", was removed by the provisions 
of N. ] . S . A. 52 :J8A-86 (Chap. 270, P. L . 1950, as amended by 01ap. 272, P . L. 
1952). This statute transferred the functions, powers and duties relating to the 
investment of such moneys from the State Treasurer to the Director of the Divi- · 
sion of Investment, Department of the Treasury ; and another section of the same 
statute (N. ]. S. A. 52 :18A.....,8.9, as amended) authorized the Director of the 

: Division of Investment to invest such moneys in obligations of the United States, 
· and, subject to the authorization or approval of the State Investment Council, in 

savings-bank legals, in certain industrial obligations, anJ in certain Canadian gov· 
crnmental and provincial obligations. 

' Inasmuch as moneys constituting the Unsatisfied Claim and Judgment Fund an~ 
held by the State Treasurer for the particular uses set forth in the statute establish­
ing that Fund, it follows that investment function s and duties relating to such fund 
are transferred to the Director of the Division of Investment by the specific referenc~ 

: to Chapter 148, P. L. 1944, contained in Chapter 270, P . L. 1950, as amended and 
supplemented, and that the Director of the Division of Investment and the Investment 
Council are to exercise, in connectio.n with this fund, the responsibilities and duties 
vested in them by Chapter 270, P. L. 1950, as amended and supplemented. 

In other words, as we yiew the matter, that portion of N. J . S. A. 39:6-88 
requlri11g that the Unsatisfied Claim ana Judgment Fund "be invested and reinvested 
~ the same manner as other state funds" means that such Fund is to be invested and 
reinvested in the same manner as any other funds held · by the State Treasurer, for a 
"particular time" or for a "particular use." 

Your second question inquires as to whom is to accept, reject or modiff the 
investment recommendations of the Director of the Division of Investment, a;suming 
the investment jurisdiction of the Director o£ the Division of Investment over th~ 
Unsatisfied Claim and Judgment Fund. 

~ Chapter 270, P . L. 1950, as amended and supplemented, vests in the State Trea;· 
urer the power to accept or reject any i11vestment, reinvestment, purchase, sale, o< 
exchange proposed to be made by the Director of the Division of Investment in 
connection with moneys being held by the. State Treasurer under Chapter 148, P . L. 
1944, namely, for a "particular time" or for a !'particular use.'' 

Yours very · truly, 

GROVER c. RLCHMAi'I, JR.. 
Allorney General. 

By: Pt.NIEL DEBRJER, 

D~puty A tturney General. 

ATTORNEY GENERAL 

FORMAL OPINION-1954. No. 5 

HoN. FREDERICK M. RAUBINGER, 

Contmissioncr of Edrtcatioa, 

175 West State Street, Trentou , New Jersey. 

DEAR COMMISSIONER: 

May 5, 1954. 

You ha\'e requested ow· opinion on two questions which arise when a town 
school district with a populatior1 over 10,000, which has an appointed Board of 
Education of five members, adopts a proposal to change the Board to an elected 
one, pursuant to Chapter 100 of the Laws of 1951 (N.J .S.A. 18 :7-52.1 et seq.). 
The questions are ( 1) whether the num~er of members on the Board will automati­
cally increase to nine, <1nd (2) if so, . when and how will the additional members be 
?.ppointetl or eleCted . 

In my opinion, the aforesaid change from the appointive to the elective method 
of inducting Board members does not affect the number which shall constitute the 
Board. The answer to your first question, therefore, must be in the negative, where-. 
upon your second question becomes academic. 

The statute above cited sets forth. the procedure whereby an il)corporated town 
,chool district governed by Chapter 7 of Title 18 may determine whether the 
members of the Board of Education shall be appointed or elected. Section 3 of the 
statute ( N .J .S.A. 18:7-52.3) provides that if the voters ad0 pt the rroposition 
(whether it be for election or a[lpointmer.rt), the members of the Board "shall there-

. after be elected by the legal v.oters of the clistrict at the regular school election to 
· be held in said district, or appointed by the Mayor, as the ca~e may be." Section 

4 (N.J.S.A. I!L7-52.4) provides as follows: 

"The members of the board of e<.hrcation in office in the district at the 
time such rroposition is approved ·shall continue in office nntil tl1e c.x[liration 
of their respective terms of office· 'but their respcctiYe sncces~ors shall be 
elected by the legal voters of the district, or arrointerl by the mayor, as 
the case may be." 

This law makes no mention of a change in the number o£ board members, 
nor is any procedure provided therein for effecting such a change in tire event of 
adoption of a new method o£ inductin·g members. 

R.S. 18:7-4 slates that in each ·district there shall be a board consi~ting of nine 
members, except as otherwise provided irr Article 2 of Charter 7 of Title 18. How­
ever, the number of board members iri town school districts \vith a porulation over 
10,000 has been fixed at five by R:S. 18:7-48 and 18:7-49 with exceptions not here 
material. These last two sections were derived from Chapter 280 of the Laws of 
1929, while R.S. 18 :7-4 was derived from Chapter I of the Laws of 1903. Insofar 
as the later acts a~e repugnant to the earlier, the later repealed the earlier to the 
-extent of the repugnancy. Bruck vs . Credit Corporation, 3 N. J. 401, 408 (1950). 
Moreover, where there is a conflict between a provision of a general statute and a 
"rovision of a later statute relating to the same subject matter in a more minute 
.and definite way, the later statute will prevail over the general statute and will be 
considered an exception to the latter. Hackensack Water Co. vs. Division of Tax 
.Appeals . 2 N.j. l57. l65 (!949) ;Monte vs. Milat. 17 N.J . Super., 260, 267 (1952). 
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The number of board members can· apparently be increased from live to seven 
by the procedure set forth in .the last two paragraphs of R.S. 18 :7-9, ·as . amended. 
which also authorizes an increase from three to five or · from three to seven. I ca·n 
find no authority in the law for an increase beyond seven . . The presence of Section 
18 :7-9 indicates that if the legislature had intended to provide for an increase in 
number to nine, whether or not in connection with an election under 18 :7-52.1, such 
an intent would have been manifested in express language. The absence of any such 
provision requires, in my opinion, the answer above given. 

TPC :JC 

CoN SOLIDATED PoLicE AND FIREMEN's 
PENSION' FUND (OM MISSION, 

State House, 
Trenton, New Jersey . 

. Very truly yours, 

GROVER c. RICHMAN , )H ., 
Allorue)• Ccn<rol. 

13y T no~ AS P . CooK , 
J)cplliy / ltiontry ( ; ,•nun/. 

~1ay 26, 195~ . 

Attention : HoN. ARCHIBALD S. ALEXANDER. 

FORMAL OPINION-1954. No. 7 
GENTLEMEN 

You have requested our opmton concerning the scope of the statutory function 
conferred upon the commission by the phrase "and the commission concurs therein ~ · 

as contained in the last sentence of R.S. 43 :16-2, as amended, with respect to an 
applicat ion for reinstatement. 

It is our understanding that there is pending before the commission the appli­
cation of a retired member of a municipal fire department who wa s retired for 
disability on August 28, 1950 at th·e age of 51 years after having served as fireman 
for 31 years. The disability for which the employee was retired was "general poor 
health." Recently, on March 19, 1954, the emrloyce filed an application seeking 
reinstatement to his job in the Fire Department. His present age is 55. The 
municipal Fire Department has indicated that there is available the job of assistant 
mechanic in the Fire Department in which the indiviciual would be employed should 
he be reinstated . Two physicians have certified that the individual is physically 
capable of performing limited physical activities and that they have been given to 
understand that the job of assistant mechanic is such a job. ' 

It is our opinion that the statutory language in question confers upon the com­
mission the quasi-judicial function of making an independent determination that the 
applicant is or is not, ···fit for his usual duty or' a'tix. ?!her available duty in the 
department 'which his employer is willing io assign tp hlit1" and that such a finding 
must be based upon record evidence submitted to the cotnnti~sion which must include, 
at least, the report of not less· i'!ian a majority of the physicians or surgeons referred 
to in earlier paragraphs of R.S. 43 .:16-12, as amcncJ~d .. ,The record should also con­
tain evidence to the effect tliat the employee's usual duty is vacant or available or 
that there is other available·· duty to which tti·e employer is willing to assjgn the· 
former employee should · he be reinst:<ted. · · 
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R.S . 43:16-2, as amended, sets forth a comprehensive scheme for retirement 
of police and firemen, members of police or fire departments in municipalities which 
have adopted the provisions of the act, for permane1it disability received either while 
-on duty or not. 

Entitlement to retirement pursuant to this section is made to depend upon the 
determination of the commission, on the basis of medical evidence, that an applicant 
is unfit for the performance of his usual duty or such· other duty in his department 
which his employer is willing to assign him. The statute provides that the com­
mission may require subsequent periodic physical examinations, of those who are 
under fifty-one years of age and who retired for physic;ll disahility, in order to 
ascertain whether or not the disability for which the employee was retired still 
exists. Failure of the employee to submit to such physical examination or to return 
to work upon the determination of the COJl1mission, on the basis of medical evidence 
that he is physically able to perform either his former usual duties if such be 

:available, or such other available duties in the department which his e~ployer shall 
assign to him, results in ~ discontinuance of pension payments. 

The statute also provides, in the last sentence, that "any pensioner" may apply 
for reinstatement when he is "of the opinion that he has recovered from the disa­
bility which existed at the time of his retirement." This provision must be construed 
1() include those who are over fifty-one years of age as well as those who are under 
that age. This sentence then provides : 

" .. . and if it be found by the physicians or surgeons or a majority of them 
that he be fit for his usual duty or any other available duty in the department 
which his employer is willing to assign to him and the commission concurs 
therein then he shall be reinstated thereto, if such be available, at the salary 
prevailing for the position at the time of his reinstatement and thereupon 
his pension payment shall cease." 

The apparent policy of the statute, though evidencing an intent to bestow pen­
sion benefits upon police and firemen suffering permanent disability, is to curtail 

·such disability pensions when the retired employee becomes physically able to per­
form either his former job or such other available job in his department which his 
cmpl9yct· is willing to assign to him and thus relieve the retirement fund of the 
burden of pension payments. 

In applying R.S. 43:16-2, as amended, the commission, as an administrative 
agency created by the legislature, has as its primary function the duty to carry into 
effect the will of the legislature. Sec RoseHthal v. State Employees' Retiremeat 

.System, 30 N.J. Super. 136 (A.D. 1954). In making determinations pursuant to the 
power conferred upon it by statute the commission is exercising a quasi-judicial 
rower and not a ministerial or executive power. McFeeley v. Boord of Pension 
C ommissioHcrs, I N.J. 212 (1948). i\ !though an administrative agency exercising 

·(1uasi-judicial functions is normally entitled to employ administrative discretion, such 
an exercise of discretion is circumscribed by the statutory policy and the evidence 

' before the agency ~o tltat a reviewing court may ascertain whether the determina­
tion of the agency has support i11 the record and whether it is arbitrary or capri-

·cious. In re Plaiuficld-Uuio" WMa Cv., 11 N.J. 382, 395 (1953). 

It is therefore necessary that iu making a determination in the instant case as 
·to whether the commission concurs iu the factual determination .of the physicians 
that it base such a determination on findings which are supported by the, . record 
before it. Pc11nsylvonia R . Co. v. Deparlmettt of Public Utilities, 14 N .J. 411 (1954) 
Hcrcr!ey v. Board of PensifJn Cou'IIJt.issioners, supra. · · · ·-·· 
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Prior to the adoption of the c6nstitution of 1947 the New Jersey courts regu­
larly reviewed determinations of pension fund commissioners concerning employee 
~ligibility for retirement pensions in prewgative writ actions and frequently reviewed 
the record on which the commissioners had based their· decisions. In Schlishe v. 
Firenu11's a11d Policemm's Pension F1md Commission, 133 N.J.L. 249 (Sup. Ct. 1945), 
and Beroni~ v. Pmsion Commission," 130 N.J.L. 620 (E. & A. 1943), the courts 
granted applications for mandamus· to compel the boards to grant pensions where the 
boards had thought they had discretionary power to . refuse the pensions on grounds 
other than those contained in the statutes. In Seleg y. Firemen's and Policemm's 
Pension Fund Commission, 119 N .J .L. 266 (Sup. Ct 1938), the court reviewed the 
medical evidence and agreed that the employee was not entitled to a pension. 

Under our present Constitution and court rules the procedure for rev'iew of 
similar administrative . .action by a state administrative agency would 'be by appeal 
to the Appellate Division of the Superior Court pursuant to Rule 4 :88-8, and the 
court pursuant to Rule 4· :88-13 would also have power to review the facts. The 
principles of law recited in the pre-1947 cases, that the pei}sion fund board does not 
have discretionary power to deny a pension where the factual situation disclosed by 
the record satisfies the statutory .requirements,_ would remain applicable in such a 

· review unless modified by statute or subsequent judicial decisions. 

In view of the foregoing, it is our conclusion that the commission n:ust make 
its determination on the basis of the medical evidence in the record and such other 
facts in the record as are relevant to the issues before it. The issues before the 
commission are: (1) whether the employee is physically fit (a) to perform his 
usual duty or (b) any other available duty in the department which his employer is 
willing to assign to him, and (2) whether (a) his usual duty is available or (b) the·,· 
is another available job in the department -which the employer is willing to ass:~ 1 

to him. Evidence with respect to such issut:s should be before the commission ami 
the determination of the commission must be supported by such evidence. 

GCR :WPR :kms 

Very truly you:t:S, 
GROVER c. RICHMAN, JR:, 

Attomey General. 

By WH.LIAM P. REISS, 
Assistant Attornl')' Celleraf. 

ATTORNEY GENERAL 

BoN. FREDERICK M. RAUBINGER, 

Commissioner of Education, 
Tretiton, New Jersey. 

February 18, 1954. 

FORMAL OPINION-1954. No. 8 

))EAR COMMISSIONER: 
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You have requested an interpretation of Section 13 of the Municipal Plauning 
,\ct ~N.).S.A. 40:35-l.l3; Ch. 433, P.L. 1953), regarding the jurisdiction of a 
plamuilg board over a school construction project. The pertinent portions of that 
»C<t ion .read as follows: 

"W.h_enever the planning board after public hearing shall have adopted 
any_ por.tw~ ~f ~he master plan,_ the governing body or other public agency 
havmg jUns<hctson over the subject matter, bt;fore taking- action necessitatinn­
thc expenditure of any public funds, incidental to the location, character o; 
<:xte~lt of o~1e or mor~ projects thereof, shall refer action involving· such 
specific. project or projects to the plannit:g board for review and recom­
mendatson, and shall not act thereon without such recommendation or until 
f?rty-five_ days ~fter such reference have elapsed without such recommenda­
tiOn. Thss requu:ement shall apply to action by a housing, ·parking, highway 
or ~ther authonty, redevelopment agency, school board, or other similar 
puhhc agency, Federal, State, county or m~micipaJ.*H" 

"\Vhene\:er the planning board_, pursuant to thi;; act shall have made a 
recommendats~n :o another body, such recommendation may be overridden 
only by a majonty of the full membership 0f such other body. \Vhere the 
~Jody wh!c~l shall have overridden a recommendation of the planning board 
ss a_ mumcspal body or agency, the action of such body shall not become final 
~mtsl t~1e g_overnin~ ·?ody of the municipality shall, by majority vote, approve 
1ts actton 111 overndmg the recommendation of the planning board." 

.. Ycnr specific question is wh<·ther the action of a bo;trd of education in ovcr­
ndmg a recommen?ation of the planning board is final, or whether such action shall 
not become final wtthout the approval of the governi!lg body of the municinality. 

In my opinion, the action of a board of educati,ln In overridittg a reco d t' . - . · . mmen a 10n 
of the planmn~ hoard, purs~ant to the ahove dnotd statute, is final. The vcio power 
•>f the !'overnmg body ?btams only where the ho:!y which has overridden a recom­
~cndatwn of _tl!e planmng board is "a mnnicip::tl body or agency." A sehoul hoard 
1~ not a mumcspal body or agency, within the meaning of the statnte in question . 

. Section 2 oi _the statute (N.J.S.A. 40 :55-1.2) defines "municipality," as used in 
~!lis a_c~, a~. meanmg _"any c~ty, borou~h, town, township or villag-e." Since the word 
mus~Jctpal as used 111 Sectwn 13 obvsously refers to municipalities as defined in the 

act, 1t docs. not_ refer to _school districts. Tlie design of section 13 is that a body or 
a~cncy wluch ts suhonlmatc to the governing holly of a municipality should not 
wttho~t the concurrence of the governing bmly, overrule the rl'COtmncndation of it~ 
J;lamung board. A sehoul hoard, however, i,; it>clf an autotwmous goveminn· body 
nsos~ of wl~o~c p~wers arc exercised imlepcndcntly of the mtmicip:d authoritic;. ' 

fl~e ds~tmctson b:twcen municipalities and schools districts has been judicially 
~~c~gn_tzc<~ m_ connectso~~ with the Municipaliti<;s Act of_ 1917, which was incorpo- · 
1 atul Ill Suhtttle 3 of 1 stlc 4() of the Revtsed Statues. Section I of that Act (R.S: 
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40:42-1) again defines the term "municipality" as meaning and including "city, 
town, township, village, borough, and any muni~ipality governed by a board of com­
missioners, or improvement commission." In H orion v. Board of Education of Oradell, 
b N.J. Misc. 963, Justice Parker of the old Supreme Court held that ''The Municipal-. 
ities Act plainly does not include school boards; its scope is carefully defined in 
section 1 of article 1, and the phrase "governing body" is similarly defined in sec.­
tion 2. In neither is there any ·mention of a school district or 'board of education." 
(p. 964). It seems equally clear that a school board is 1i.ot a municipal body or 
agency within the meaning of the Municipal Planning Act of 1953, particularly in 
view of the similar definition of "municipality" in both of the Acts mentioned. 

tpc;rl 

HQN. Wu.LIA1-t j. DEARDEN, Director, 

Division of Motor Vehicles, 

State House, 
Trenton, New Jersey. 

Yours very truly, 
GROVER c. RICHMAN, JR., 

Attorney General. 

By THOMAS P. CooK, 
Deputy A ttomey General-

April 7, 1954. 

FORMAL OPINION-1954. No.9 

DEAR SIR: 

We have a request for an opinion on the question whether a dealer licensed with 
an established place of business may under the same license operate branch agencies 
at different addresses. 

It will be noted that the only statute with reference to thig particular question 
is contained under Title 39, Motor Vehicles and Traffic Regulations, Chapter 10, 
which deals with purchase, sale and transfer of motor vehicles. R.S. 39:10-3 specif­
ically provides for the interpretation of this chapter, to wit: 

"This chapter shall be 90 interpreted and construed as to effectuate its 
general purpose to regulate and control titles to, and possession .. of, all motor 
vehicles in this state, so as to prevent the sale, purchase, disposal, possession, 
use or operation of stolen motor vehicles, or motor vehicles with fraudulent 
titles_. ,~itbln · this. state." 

This particular statute has been construed by our .courts in the case of Chaiet v. 

City of East Orange, 136 N.J.L. 375, (Sup. Ct. 1947), and the Court states in part: 

~~Licensing of automobile dealers by the Commissioner of Motor Vehicles 
was a means of regulating the title, possession, sale and purchase of motnr 
vehicles .... ". 

We have noted the foregoing observations so as to establish a basis for the 
<letermination·of the Legislature's intention relative to licensing of dealers as applied 
to the_ question· before us. • 
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R. S. 39 :I 0-19, as amended, provides : 

··' ·· ''No person shall engage in-the business of buying, selling, or dealing ·in 
motor vehicles in this State unless he is authorized to do so under the provi­
sions of this chapter. The Commissioner may, upon application in such form 
as he prescribes, license, any proper person as sucli dealer .... " 
R.S. 39:10-4 provides':-..;·:~ · ' 

~ .. ,.:' . -~ .. ,,. __ . 

"The enforcement of this chapter shall be en~rusted to the Commissioner, 
anu he may make rules and regulations necessary in his judgmeiJt for the 
administration and enforcement thereof in addition thereto but not incon­
sistent therewith." 

R.S. 39:10-19, as amended, further proviues that 
" * * "' A license fee of $100.00 shall be paid by the applicant not licensed 

at the time of the effective date of this amendment which shall be renewed 
on the dealer's application from year to year thereafter without payment of 
a renewal fee.***·***" · 

.I 

It is interesting to observe that nowhere in these statutes does the Legislature 
make any reference to the licensing of sites from anyone for the conduct of a business. 
The reference is strictly confined to the term "dealer." It is further observed th3t 
the statute is !)urely a regulatory act concerned primarily with the purchase, sale 
and transfer of motor vehicles insofar as title thereto is concerned and is not a 
revenue producing measure as indicated by the fact that the license fee is paid 
cnly in the initial instance and is not required on renewal. 

We have noted Formal Opinion 1953-No. 23, Theodore D. Parsons, Attorney 
~eneral, by John ]. Kitchen, Deputy Attorney General, datt>d June I, 1953, wherein 
11 is concluded: "No provision is made in this law authorizing the Director of the 
Division of Motor Vehicles to j)ermit or recognize the operation of branch agencies 
at an address other thari· "the dealer's address as designated by such dealer' in his 
application for a license." We cannot agree with this conclusion. It is our opinion 

. that the Deputy Attorney General in the opinion cited, Sltpra, placed undue and 
unwarranted stress upon the term "branches." This is in direct opposition to the 
clear language of the statute which stresses instead the word "dealer." 

We further note that nowhere does the statute in question indicate tl1at the 
Legislature had any intention of concerning itself with the minute reg1.1lation of 
dealers or places of business other than where titles to motor vehicles are concerne(l. 

Indeed in R.S. 40:52-1 dealing with .licenses and municipalities, the Legislature 
expressed itself therein as recognizing that regu.lation of used car lots was a local 
"'Oncern and empowered municipalities to licens~such businesses and regulate same 
under their police power. 

The Court in Chaiel v. City of East Orange, supra, stated: 

" .... whereas licensing of used. car lots by municipalities was directed 
toward policing problems and recovery of commensurate revenues and hence 
State licensing did not preclude exercise of. the municipal power." 

We conclude, therefore, that· a dealer may operate branches under the ongmal 
license granted by the Director of the Division of Motor Vehicles subject to such 
rules and regulations as the· Director may establish without the necessity of securing · 
a new license for any branch of his business. The Director of the Division of Motor 
Vehicles may, unuer the power granteu by this statute; require that a licensed 
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dealer notify the Director of acquisition of a branch, or branches, and that the 
locations may be added to the original license in order to carry out the regulatory 
features of the act. We further conclude that the statute in question deals with 
the licensing of dealers and not with particular sites. 

GCR :AAS :jaw 

Ho~. DANIEL BE.RcSMA, 
State C ommissio111:r o/ [{ coltlr, 
S tate House, 
Trenton, New J ersey. 

Yours very t ruly, 
GRovER. C. Rrclitt:AN, ]R., 

Attomey Gtmeral. 

By ANDRE.W A. 5ALVES1", 
Deputy AUorncy C:cnc•·(l/. 

May 28, 1954. 

FORMAL OPINION-1954. No. 10 

Ut.\ R DR. BE.RCSMJ\: 

You have requested our opinion as to whether your department has jurisdictiott 
to entertain and act upon an application by a municipality, under R.S .. 49 :6~~~, for 
permission to erect or lay a trunk sewer main throu;~t~ t'."o other mum~rpahtres to 
a disposal plant presently maintained in a fourth munrctpahty by the applicant. 

ln my opinion, the answer is in the affirmative. . 
A comprehensive scheme for the disposition of sewage by a municipality v.:as 

established by Chapter 152, Article XXI, of the H?me Rule Act o f 1917, now m~ 
cnrporatcd in Chapter 63 of Title 40 of. the Revtscd Statutes. Sect101~ .1 ~f the 
chapter (R.S. 40 :63·1) contains a sweeptng grant of power to a muntctpahty to 
construct sewers and dis[)Osal works "within or without the municipality." Tl1c 

~ccti on reads : 
:'The governing body of every municipality may, by ordinance, provide 

for and cause to be constructed within or without the municipality, any main 
sewer or sewers, lateral sewer or sewers, interccptiug sewer or sewers, 
storm sewer or sewers underground drain or drains, system of sewers, system 
of ur~ins , system of ~ewers and drains, sewer outlets, d~ain ou~lets, filtra­
tion beds, sewage disposal works, sewage receptacles, pumpmg stations, or any 
or all such improvements, and · such other e rect iom, works, establish~ents 
and fixtures as may he required to provide pro(lcr sewerage and dra1nage 
fur the municirality ; aud may use and occupy any streets, highways, alleys 
aml other public places, withi11 or without lbc municipality, f?r such purpose 
or purposes, or any tidewater creek , or watercourse or portiOn thereof, and 
may acquire by purchase, gift or condenmation, a~d take _and apt>ropriate 
in the name of and {or the municipality, any land or mtere5t m land that may 
he Heeded therefor, within or without the municipality." 
Section 2, however, rcC]uircs the consent of 5uch other municipality to any such 

c:pcrations within its borders, as follows: (R.S. 40 :63- 2) : 
"1\o work shall l>c untlert::>kcn, or land acquired, or any public street, 

highway, alley or. other public place occupied, or any sewer or drain outlet, 
or system thereof, ftltratioi1 plant, sewerage di sposal works or receptacles 
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acquired, occupied or used u11der this article in any other municipality, with· 
CJut the consent, expressed by resolution ,of the governin~ body and of 
the board of health of such other municipality, upon application made there~ 
!or in writing to each of them * • • ." 
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Then follows Section 40:63-3, which contains a grant of juri~dict ion to _YO\IC 

department in this language: 

"In case of the re!usal o! the governing body and board .of liealth 
o ( any municipality to which at>plication is made by any other municipality 
for the location and erection of sewage works therein or of the refusal of 
either of them to grant permission therefor, or in ca;e the gov'errting body 
or the board of health of the municipality to which application is made 
shall fail to take final action therein within sixty days alter tbe filing of t~ 
a~pli_catio_n by the applying municipality, such municipality may at any time, 
Wlthm tlurty days after such refusal, or within thirty days after the expiration 
of said period of sixty days, apply to the state department o[ hcal!h, which 
shall have power, after hearing the municipalities intereslcu, to grant the 
application for the erection of the sewage disposal works notwithstanding 
the refusal of the application by the governing body or board of health of 
the municipality to which at>plication was made, or failure to act as aforesaid, 
upon being satisfied that the topographical an<.! other physical conditions 
existing in the applying municipality are such as to make the erection of 
a sewage disposal works w ithin its boundaries impracticable as an improve-. 
ment for t_he benefit of the whole applying municipality." 

The question has been raised whether the words "sewage works" and "sewage 
.Uisposal works," as used in the last quoted section, include a trunk sewer main, a~ 
well as a treatment plant, disposal bed, or similar works. In my v iew, those terms 
should be construed here as including every pa rt of the sewer system for which 
~he consent of other mun~cipalitics is required under the preceding section ( 40 :63-2}, 
1.e., any land to be acqu1red, any street o r public place to be occupied, any sewer 
or <!rain outlet, or system thereof, filtration plant, sewerage disposal works or 
receptacles. A trunk sewer main clearly forms a part of a system of sewers or-drain 
<.lUtlets within the meaning of Section 40 :63-2. That and the succeeding section 
should also be read in connection with the general grant of power in Section 
40 :63-1, which spec ifically mentions "any main sewer or sewers.'' 

The word "works" has frequently been used as a comprehensive term denoting 
:m entire plant, including all of the real estate, buildings, machinery and othec equip­
ment used in the particular business. Tyrone Cas auJ Water Co. vs. Borough of 
Tyr(ntl', 299 Pa. 533, 149 Atl. 713, 716 (1930); Kem vs. Welz and Zenu~ck, 136 
N .Y.S. 412, 416, 151 App. Div. 432 (1912); BarktT' vs. Portland Traction Co., 180 
Ore. 586, 1.73 P . Zd 288, 296 ( 1946) . The word is considered as the equivalent o( 
the word "plant," and the term "sewerage plant" has beeu held to include constructed 
s~wer pipes, a lthough not yet connected with any machin~ry or other, apl>!!-ratus. 
Ercmza•~ vs. Sl"wrragc and Wal<'r Board, 108 La. 569, 32 So. 563, 569 (1902) ; see 
also Poor' vs. Tow11 of IJz111cOmbc, 231 Iowa 907, 2 N .W . 2d 294, 300 ( 1942). · ' 

I n the light of these authorities and io view of the two sectio11s which precede 
RS. 40 :63-3, that section plainly reveals a legisla tive intent- to allow the state 
uepartment of health, in GJ.Se of a rdusa l by another municipality, to grant an 
application for the erec tion of any essential part of a sewer system therein if the 
state department is satisfied that the topographical and other physical conditions 
existing iu the applying municipality are such as to make the erection of a sewage 
·d isposal works within its boundaries impracticable as an improvement for the benefit 
<J[ the whole applying municipality. 
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This brings us to another question, which you have also raised-whether the 
impracticability resulting from such topographical and rhysical conditions may be 
economic rather than purely physical. · · · :-. ~ . · .! 

My answer is "Yes," but only where the financial bnrden invofve·d in such a 
project would, as a result of such physical conditions, be prohibitive. The word 
''impracticable" has been defined as meaning "not practicable; incapable· of· being 
performed or accomplished by the means employed or at command." Scwrity-First 
National Bank vs. J. G.. Ruddle Properties, 218 Cal. 435, 23 Pac. 2d 1016 (1933), 
citing Webster's 'International Dictionary. From the economic point of view, it 
means something more than expensive or inexpedient. As was said in State vs. Public 
Service Commission, 339 Mo. 641, 98 S.W. 2d 699, 703 (1936) ), it means "impossible 
or unreasonably difficult of performance," rather than merely inexpedient. Whether 
the [)Oint of unreasonable difficulty or financial impracticability has been reached 
in any particular case mu~t be determined· on the facts there presented. 

GCR :TPC :kms 

WILLIAM F. KELLY, jR., Prcsidc111, 
Civil Service Commission; 
State House, 
Trenton 7, New Jersey. 

Very truly yours, 
GROVER c. RICHMAN, JR., 

Attorney Genefal. 

By THoMAs P. CooK, . 
De/mty Attorney General. 

June 11, 1954. 

FORMAL OPINION-1954. No. lJ. 

•' Dt·AR MR. KJCLl.Y: 

Your inquiry concerning the rights of disabled veterans under the Civil Service 
Act presents two fact situations : 

''In one of the cases, (A) the applicant had served more than ninety 
days during the present Emergency ·and it was definitely ascertained that he 
had contracted tuberculosis before the period of the Emergency was declared 
and for which he was later qualified by the United States Veterans' Bureau 
for compensation for a service connected disability. Th:s applicant was con­
sidered by this Department as being a veteran because he had served more 
than ninety days, but he was not admitted as a disabled veteran. · 

In another case, ·(B) the applicant was inducted into the armed forces 
within ninety days of the termination of World War II but continued in such 
service for over a year thereafter. At some time during this total period, 
which cannot be definitely ascertained, said applicant suffered a service 
connected disability and he was later qualified· for a service connected dis­
ability. This applicant was also admitted as a veteran but not as a disabled 
veteran." 
By th_e provisions of RS. l1 :27-3, as amended, "Veterans with a record of· 

disability ·· incurred in line of duty, as herein defined in section 11 :27-1 of this 
Title," who teceive a pas5ing rating in a <:ompetitive examination are placed at th& 
top of the employment list. 
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The ·term .. "veteran with a- record of ·disability ·incurred ·in· line-- of· duty" is 
defined in. R.S. 11 :27-l, as amended, as 

" * * * any veteran as hereinafter defined ·who is eligible under the 
United States vete·rans' bureau qualifications for service-connected disa­
bility from World War or eme,gency service * * *." 
The term. veter,an is also defined in R.S. 11 :27-l, as amended, as 
. . "*. ~ * atiy:s~ldie;r, sailor, marine, airman, nurse or army field clerk, who 

: ,. has. SH.Y¢d l11 .the active military or naval service of the United States • • • 
in any· of the following wars, • * * 

(10) World War II, * * *, who shall have served at least ninety days 
in such active service, * * *; provided, that any person receiving ari actual 
service incurred· injury or disabilit'y 'shall 'be classed as a veteran whether-or 
not he· has completed the ninety-day service as hereiri pro-vided. 

(11) Emergency, at any tiine alter· June twenty-third: ~~e . thousand 
nine hundred and fifty, and prior to the date o£. termination, suspension or 
revocation of the proclamation of the existence of a national --emergency 
issued by the President of the United States on ·December sixteenth, one 
thousand nine hundred and fifty, or date of termination of the existence of 
such national emergency by. appropriate action of the President or the 
Congress of the United States, who shall have served at least ninety. d.ays· · 
in such active service, * * * * * provided, that any person receiving an 
actua 1 service incurred injury or disability shall be classed as a veteran 
whether or not he has completed the ninety-day service as. herein provided." 
The statute under consideration was interprete<i with respect to another problem 

in t'?-e case _of Belfer v. Borrelia, 6 N.J. ~~~fOr .. 557,, 70 f... 2d ~9 (Law Div. 1949), · 
aff'd. 9 N.J. Super, 287, 76 A. 2d 25 (App; Di:v. 1950) At.6 N.J. Super 561, the Court 
said, · · 

" * • •. Being mindful that the .quoted section is found in the definition 
portion of Title 11, Chapter 27, dealing with veteran preference in Civil 
Service, it cannot be said that the Legislature intended these definitions to be 
read and construed in the light of other statute.s'=; the·y were set apart and 
defined thusly to forestall any such interpretation. As said by Justice Perskie, 
for the Court of Errors and Appeals in.Zietko -v;. New Jnsey Manufac/ur<rs 
Ca.ruaft_y Insurance Co., 132 N.J.L. 206,· at page 211. 

'Ur:~de.r such circumstances, the elementary rule is that there is no reason 
or occasion for judicial construction. For the words are presumed- to evince 
or express the legislative intent.' 

"It is urged by the defendant that this is social legislature (sic) and 
should· be so construed as to give effect to the undoubted intention -o£' the 
Legislature in providing preferences for certain veterans. No one would 
question the mandatory requirements upon the part of a court· to follow and 
to follow gladly such a rule if a proper application was here presented. How­
ever, such is not the present situation, A recent case decided by the Court 
of Errors and Arpeals, AdatM v. Atlantic C-ity, 137 N. ]. L. ~. at page 
652, on September 3, 1948, held in the opinion by Freund, }., 

'Generally, statutes of the character under consideration (R. S. 38 :12-4) 
woUld be liberally construed in favor of the citizen who volunteers his ser­
vices in time of war, but it is not the judicial function to add beneficiaries 
~to th()S~ s.pecified in the statutes. The specifications of who shaU benefit and 
li":de_r . w!J_at conditions is a legislative function. Our function is to construe 
the statute as written and to interpret the legislative intent, but we cannot.. 
\lnder the guise of interpretation extend a statute to include persons not in-
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tended. We must regard the statutes as meaning what they sar and avoid 
giving them any construction which would distort their meaning. we · have 
no legislative authority and should not construe statutes any more broadly 
uor give them any greater effect than their language . requires.' " 
Construing the statute with the iipproach set forth above we have reached the 

ioll.owing conclusions: 

· L To be considered a "veteran with a record of disabi"lity incurred in line 
of duty'' within the meaning of the Civil Service Act an individual must have 
ir1curred the disability claimed during the period veteran status was being attained as 
provided in the act. 

2. A person who has served . in the armed forces for a period of less than 
ninety days in \Vorld \Var II or the Emergency but who received an actual service 
incurred injury or disability during such a period is entitled to be classed as a veteran' 
«nrl as a "veteran with a record of disability incurred in line of duty'' within the 
m<"aning of the Civil Service Act. 

J. A person who has served in the armed forces for a period of less than ninety 
days in World ·war II or the Emergency and who received an injury or disability at 
a time other than during such period is entitled to be classed as neither a "veteran" 
uor as a "veteran with a record of disability incurred in line of duty" within the 
meaning of the Civil Service Act. 

The statutory definition of "veteran with a record of disability incurred in line 
of duty" refers specifically to the definition of "veteran". And to be a veteran an 
individual must have served within the periods of time set forth. The proviso con­
tained in paragraphs (10) and (11) of R. S. 11 :27'-1, as amended, sets forth an 
exception with respect to a person "receiving an actual service incurred injury or 
disability" who has not completed the ninety-day service as provided therein. Usc 
of the term "completed" implies a necessity for service having been rendered during 
the period s-pecified although it need not be a full ninety days. The term "actual 
:;ervice incurred injury or disability" does not seem to differ in meaning from the 
t(·rrn "disability incurred in line of duty" or from the term "service connected dis· 
<'bility"'. The consistent use of specified time periods, the definition of "War Ser­
vice" as service during the periods specified, and the fact that "disability incurred 
in line of duty" is limited to "service connected disability from World War or 
\:mergency service or * * * service connected disability arising out of ·such other 
military or naval service hereinafter defined" leads us to the conclusion that "actual 
:;ervice incurred injury or disability" means actual service incurred injury or dis­
;,bility received during the stated periods. The intention to benefit those who- served 
during the specified periods seems clear. We perceive no intention to benefit indi­
viduals who have incurred injury or disability during times other than those stated. 
It would seem that the natural meaning of the statutory language as written is 
that a person who has received an actual service incurred injury or disability during 
the period specified but who has not served a full ninety-day period between the 
specified dates is entitled to be considered a "veteran" under the statute and also 
a "veteran with a record of disability incurred in line of duty''. One who incurred 
an injury or disability at a time other than during the periods prescribed might be 
a "veteran" if he served the required ninety-days but he would not be a "veteran 
with a record of disability incurred in line of duty". 

The conclusion reached by the Department in fact situation (A) set forth above 
is in accord with this interpretation. We are of the opinion however that the con· 
elusion reached with respect to fac~ situation (B) is erroneous. Your letter states 
that the time of incurring the injury or disability cannot be definite\>: ascertained. 
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Thus it appears that the applicant has not presented "full and convincing evidence 
o( such record o£ disability" within the meaning of the statute and so cannot qualify 
as ·a· "veteran with a record of disability incurred in line of duty". Neither can he 
qualify as a '\·etcran" unless he has served. a full ninety-day period during the 
specifi~ times. 

JFC:b 

DR. WILLIAM C. CoP£, Director 
Division of Planning aad Develof'Hitml 
Department of Conservation aud 
Economic Development 
Trenton, New Jersey 

Very truly yours, 
GROVER c. RICIIMAN, ]R., 

Atlomcy Grnrral. 

By ]OliN F. CRAl\'E 

Deputy A 1/ornr~· Gcnaal. 

]UN!i 16, 1954. 

FORMAL OPINION 1954-No. 12 

D,EAR SIR: 

You have requested our opinion conccrnin(:' the following que-stions: 
1. Can the officials and employees of the Department of Conservation and Eco­

r.omic Development vested wit I! the powers of a magistrate by R. S. 12:7--6, as 
amended, levy and collect fines for violations of N. ]. S. A. 12:7-44 to 52, inclusive? 

· 2. Can such officials and .- employees, when sitting as magistrates, conduct pro-
ceedings in any of the counties of the State where violations of N. ]. S. A. 12:7-44 
et seq. have occurred? 

3. Can such officials and emr>loyces when exercising the powers of a magistrate 
under R. S. 12 :7--6, as amended, and conducting proceedings for violations of N. ]. · 
S. A, I 2:7-44 et seq. cauccl or revoke registrations and master's or operators' 
licenses? 

With respect to your· first inquiry R. S. 12:7--6, as amended, provides: 
"The Commissioner of Conservation and Economic Development, the Chief 

of the Bureau of Navigation, the Chief of the Bureau of Planning and Com­
merce and such of their assistants as shall be designated for the purpose by the 
commissioner, shall each ·be vested with all the powers of a magistrate con­
ferred in this chapter." 
Since the designated officials aud rmployces of the Department arc "vested with 

all the powers of a magistrate conferred in this chapter" it is our opinion that, N. ], 
S. A. 12 :7-44 to 52, inclusive, being a part of chapter 7 of Title lZ, such officials 
and employees may exercise the powers of a magistrate with respect to violations of 
the provisions. of N. J. S. A. 12:7-44, et seq. N. ]. S. A. 12:7-51 provides that 
toersons violating the provisions of these sections shall be subject to fines. The pro-

. cedure to he followed in such proceedings is that outlined in the penalty enforcement 
law, .N.J. S. 2A :58-1, aud in the Rules of the New Jersey Supreme Court Govern­
ing Practice in the Local Criminal Courts, R. R. 8:1 et seq. 
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. . It is our opinion that the officials and employees of the· Dep;u-iment. exercising the 
'• -powers of a magistrate pursuant to R. s. 12:7-6, as amended,. may conduct pro­
_.ceedings in any. of the counties in which the violations have occurred. The statewide-
jurisdiction of such officials and employees is a practical necessity and the statute 
giving them the powers of a magistrate necessarily contemplates the exercise of such 
powers throughout the State. Cf. R. S. 12:7-33. 

With respect to y()ur third question we do not believe that magistrates, and such 
officials and employees of the Department exercising the powers of a magistrate, 
may cancel or revoke registrations and masters' or operators' licenses. No such power. 
is expressly given in N. J. S. A. 12:7-51 with respect to violations of N. J_ S. A. 
12:7-44 et seq. nor is it given in R. S. 12:7-24 which is the general penalty pro­
vision relating to violations of the provisions of Chapter 7 of Title 12. Power to 
cancel registrations of a vessel the master of which shall violate any provision of 
Chapter 7' or of any rule or any regulation of the "board" and to revoke the license of 
the master is expressly granted to the "board", by the provisions of R. S. 12:7-16. 
In view of this express provision and the absence of an equivalent provision in the 
penalty sections, it is our opinion that the courts would construe the penalty statute 
to deny such power to magistrates. The "board" r_ef!:!rred to in R. S. 12 :7-16 is 
the old Board of Commerce and Navigation: R. S. 12:1-1. The functions, powers 
and duties of the old Board of Commerce and Navigation have been transferred to 
2nc:! vested in the Division of Navigation and are to be exacised by the Navigation 
Council. N. J, S. A. IJ:IA-29. Action taken by the Navigation Council must be 
approved by the Commissioner of Conservation, now the Commissioner of Conserva­
tion and Economic Development N. J. S. A. 13 :IB-6. 

The power to cancel registrations and revoke licenses may .be exercised by the 
Navigation Council for violations of the provisions of Chapter 7 of Title 12 as an 
auxiliary remedial sanction in the interest of the prospective safety and protection 
of navigation whether or not the violator is also subjected to the penalty provisions 
of Chapter 7. The Director of the Division of Motor Vehicles exercises a similar 
power with respect to motor vehicle operators' licenses and our. courts have sustained 
his action in situations in which magistrates have found the violator guilty or not 
guilty of violating prohibitions of the Motor Vehicle Act. Tiche11or v. Magee, 4 N. J. 
Super. 467 (A. D. 1949). Kocses 'IJ. Magee, 131 N. ]. L. 499 (Sup. Ct. 1944). Sylcox 
v. Dearden, 30 N. ]. Super. 325 (A. D. 1954). 

Finally we wish to bring to your attention the fact that it is doubtful whether the 
penalties provided for in N. J. S. A. 12:7-51 may be imposed for violations of re­
gulations governing the operation, docking, mooring and anchoring of power vessels 
operating on tidal waters within the confines of the State which the Department is 
empowered to issue pursuant toN.]. S. A. 12:7-44. N. ]. S. A. 12:7-51 provides 
merely that penalties may be imposed upon "any person who shall violate the pro­
visions of this act". A violation of such regulations issued by the Department, and 
filed with the Secretary of State pursuant to Article V, SeCtion IV, paragraph 6, of 
the Constitution of 1947, is technically not a violation of the p'rovisions of the act 
itself. However, the sanction of cancellajion of reg-istrations and revocation of liceme; 
may be ·imposed by the Navigation Council for violation of such regulations pursuant 
to R ~S. 12:7-16 and enforcement of such regulations may be obtained in that man­
ner. Although R. S. 12 :7-16 refers to violations of regulations of the "board'', it is 
our -opinion that, in view of the provisions of N. ]. S. A. 13 :lA-29 and N. ]. S. A. 
13 :1B:_7 transferring the powers and functions of the "board" first to the Naviga­
tion Council and then to the Department of Conservation and Economic Development 
to be exercised and performed through the Division of Planning and Development 
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i•_1 tl.'t·l department, R. S. 12:7-16 m~st now be construed to include rules and regula­
tion. ISsued by the Department carrymg out the functions previously performed by the 
Bo::.rd of Commerce and Navigation. 

HoN, ARcHIBALD S. ALExANDER 

Stale Treasurer of New Jersey 
State House 
Trenton 7, New Jersey 

V cry truly yours, 

GROVER c. RICHMAN, ]R., 

A ttomey Gcllcral. 

By WILLIAM P. REISS 

Assistant Atlornt'y Gmeral 

}UNE 22, 1954. 

FORMAL OPINION 1954-No. 13 
DEAR MR. ALEXANDER: 

Your recent inquiry relating to the State Disability Benefits Fund is acknowl­
edged. 

This fund was established by the provisions of N. ]. S. A. 43:21-46. It is 
composed of worker and cmpl?yer contributions made pursuant to the provisions of 
?ur Unemployment Compensallcm Law, less refunds, plus interest .and earnings from 
mvestments of. the F~nd, and assessments, fines and penalties collected under the 
act. The Fund IS held m trust for. the payment of disability benefits and for authoriz­
ed refunds: the State Treasurer being designated as custodian of the Fund. 

Your mquiry presents the following questions in connection with this Fund : 

l. ~Vhat is the proper procedure with respect to purchases and sales of 
mvestments for the account of the Fund? 

The st~tute (supra) establishing this Fund, also created a Board of Trustees 
I tow consJsllng of the State. Treasurer, the Secretary of State, the Commissioner of 
Labor and Industry, the D~rector of the Division of Employment Security of the 
!Jepartment ~f Labor and I_ndu.stry and the State Comptroller, vested with power to 
lllv~st and_ remvest all ~1omes m the Fund in excess of its cash requirements. This 
flO\\ er to mvest and re-m vest was the sole function to be performed by this B · d 
of Trustees. oar 

I_n 1950, however, nu~suant to the provisions of N. ]. S. A. 52:!8A-87, all 
fu~ctt?~s, powers and dut1es. vested ~y law in the Board of Trustees of the State 
D1sabJhty Fund of, or rclat111g to, mvestment or rein-vestment of monies of and 
purchase, sale _or exchange of, any. inv.e~tments or securities of or for, any funds or 
ac_counts relatmg ~o. !he State DJsabdJty Benefits Fund were transferred to the . 
~1rector o_f the ~lvJsJon of _Investment, Department of the Treasury,. to be exer-. 
~1sed by h1m, su?J ect to a nght vested in the State Treasurer to accept or re · ect 
mvest':"~n.ts or remvestmcnts proposed to be made from such Fund by the Directo~ of 
the DIVISIOn of Jnvestment. 

This _t~a~sfer· from the Trustees of the Disability. Benefits Fund to the Director 
of the D.JVJSIOll of Investment, of all investment powers and authority wa d 
eve 'f b · 195! · , s rna c . n ,more man1 est;. Y a ·. . ' amendment to the Disability Benefits Fund Law 
(Chapter 355, P. L: ·1951 F1rst Sp. Scss.) which provided that the provisions of the 
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then ex1s11ng section of the law relating to the investment of the Fund by the Board 
of Trustees shall in all respects be subject to the provisions of the law cited in the 
preceding paragraph above, transferring these iuvestment powers and authority to 
the Director of the Division of lnvestmeut. · 

You are therefore advised that the inve;,tmenl of Slale Disabilily Benefits Fund, 
!n exctss of (ash requirements, is the function of the Director of the Division of 
lnvestment, Department of the Treasury, subj t'd, howev~::r, to the sta\utory pro-
cedure and limitation set forth in N. J. S. A. 52: 18A-87, namely: ' 

"that before any such investments, reinvestments, purchase, sale or exchange 
may be made by said Director for or on behalf of any such agency, he shall 
submit the details thereof to the State Treasmcr, who shall, within forty­
eight hours, exclusive of Sundays and public holidays, after such submis­
sion to him, file with the director his written ;~.cceptancc or rejection of such 
proposed investment, reinvestment, purcha"se, sale or' exchange; and the direc­
tor shall have authority to make .such investment, reim'estment, purchase, 
sate or exchange, for or on behalf of such agl.'ncy, unless there shall have 
been filed with him a written rejection thereof by tlte State Treasurer as 
herein provided." 

2. 1-Vho has the respu~;si/.Jili!y of dclenHiuiHg the auticipoled cash re­
quircllleuls, present a11d futllrl!, of the Fu>~d, and who has the re­
spoHsibilily for advising those rcspousible for inveslmmts of the 
amounts availo/.Jie for illveslmeut, oud of JllakiH!J tlresc auwnuls avail­
able? 

It is our opinion that the responsibility for the determination and functions 
itemized in your second question above, is that of, the Dir~ctor _of the Division of 
Em[Jioyment Security, Department of Labor and Industry. 

The latter is the oificial responsible lor the. administration of the acl. To him 
are known, or are available through his immediate subordinates, all data relaung 
to collections, disbursements, probable and expected impacts and demands upon the 
Fund, and all departmental experience and statistics touching upon the operation 
of the Fund and its requirements. The determination as to what constitutes cash 
requirements, present and forseeable, and what constitutes cash in excess thereof, 
is his to make, as is likewise, the responsibility ol advising a II others officially 
concerned, of his determinations. · 

3. Is the Board of Trustees of the J-'und still in e.1·istencc, aud if so, 
what are its duties!'· 

Inasmuch as the statute establishing this BoarJ of Tr-u.stees is still on our 
statute books, the Board is to be regarded officially as still in existence. As has 
Leen pointed out heretofore, however, the real purpose of the Board of Trustees, as 
we view the matter, was to invest aud reinvest the Fund. On the transfer of these 
investment functions to the Director of the Division of Investment, discussed herein­
before, the Board, in our opinion, was left without further functions, duties or 
responsibilities. There would appear, thertfore, no nt'ed on your part to convene the 
Board or to again organize it. 

Very truly your>, 

GKOVF.Il. c. RICHMAN, JK., 

.41/omfy Cc11crol. 

By DANIEL D£ BRIF.R 

D~/mty Alfonzcy Cmeral, 
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JloN. CARL HoLDE.RMAN 

C ommi..r.riouer of Labor & !uduJiry 

State House 

Trenton, New jersey 

FORMAL OPINION 1954-No. 14 

DEAR COMMISSIONER: 
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jUNE 24, 195~. 

You nave indicated that a question has been raised in your Departmeut con­
cerning the authority of your Division of Employment Security to lease property 
lor the employment ofiice operations of the Division. The Division has not leased 
property for any other purposes, nor has it ever claimed authority to do so. But at 
least since 1945, the Divisio11 has leased, for an agreed rental, pnvately-owned pro­
perties for use as employment offices. Such actio11s have b~en based upon a mem-
0randum of cou11Sel fo,· the Division, dated July 13, 1945, advising that R. S. ~3 :21-
12 was a grant of authority to lease for those purposes. 

You have requested that we advise you (1) whelher the Division of Employ-. 
ment Security may enter into and execute leases for employment office purposes, 
and exercise renewal options in present leases for such purpvses, which were orig-inal­
lv executed by the Director of the Division: (2) as to the authority of Mr. Frank; 
T. judge, as Acting Director, to execute such leases or e:xerci>c renewal options of" 
ltases if the necessary authority resides in the Divisi011; and (J) where such 
autho~ity lies, if not in the Division of Employment Security. 

In our opinion, the Division of Employment Security, Department of Labor and 
lndustrv has no authority to lease property, or exercise renewal options in leases, for 
any pu;~se, where the leases provirle for payment of rent. Such authority has beei1 
confided to the Division of Purchase and Property, Departmeut of the Treasury. 
Thus the question of rhe authority of ~1r. Jurlge as Acting Director becomes moot. 

Jn 1931 the Legislature c011ferred upon the State House Commission the power 
!o lease property necessary for the opcr:.~tions of the State Gov~rnment. P. L. 1931, 
c. 184, ( R. S. 52 :20--7). The statute was general iu terms and contained no spe­
-cific exceptions. The only possible exceptions, therefore, can be clear grants of such 
power to specific departments, divisions or bureaus. 

Nowhere in Chapter 21 of Title 43 (which established the Cuemployment Com­
pensation Commission) or in Chapter lA of Title 34 of the Revised Statutes (which), 
inter alia, created the Division of Employment Security and transferred to it the 
powers and functions of the Unemployment Compensation Commission) will be found 
an express grant to the Divisiou of the power to lease property, in haec verba. Does 
:he language of R. S. 43:21-12 im)Jiy such a power? 

Subsection (a) or that statute provides in part: 
"State employment service. The employment bureau * * * is hereby traus­
lerrcd to the commission as a divisio11 thereof, which shall establish and 
maintain fre~ public employment offices in such number and in such places 
as may be necessary for the proper administration of this chapter and for 
the purpose of performing such duties as are within the purview of au Act 
of Congress • * *.The commission may cooperate with or enter into agree­
ments with the Railroad Retirement Board with respect to the establishment, 
maintenance, and use of free .employment servJc~ facilities," 
ln subsection (b) is found this language: 
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''* * * For the purpose of establishing and maintaining free public employ­
ment offices, commission is authorized to enter into agreements with the 
Railroad Retirement Board, or any other agency of the United States charged 
with the administration of an unemployment compensation law, with any polit­
ical subdivision of this State, or with any private, nonprofit organization, 
and as a rart of any such agreement the commission may accert moneys, 
services or quarters as a contribution to "the employment service account." 

The words "establish and maintain'' do not by definition, include or necessarily 
imrly "purchase", "lease", "rent' or any similar terms relating to the acquisition of 
real property which have a fixed legal meaning. Black's Law Dictionar)•, 4th Ed., 
.PP· 64j, 1105;. Bouvier's Law Dictio11ary, Ccnlttry Ed., p. 364; ~Vebsler's New lu­
lerualioHal Dictionary, Unabridged, 2d Ed., pp. 874, 1484. Particularly is there no 
such inclusion or imrlication where, as. here, there is no necessity for it. When R. S. 
43:21-12 was enacted CP. L. 1936, ·C..270, sec. 12), the State House Commission had 
the power and the duty to "* * * lease * * * such of£ice space as may De required 
for the conduct of the state's business * * *" (R. S. 52 :20--7). Clearly, the State 
House Commission could have leased these pro[lerties for the Division's predeces­
sor, the Unemployment Compensation Commission. \Vhy, then, imrute to the Legis­
lature an intent to expand words beyond the scope of their normal meaning, when 
the Legislature was under no compulsion to do so? 

\\'hen the Legislature desired to give the power to acquire pro[lcrty to a State 
agency, in addition to the general power it had confided to the State House Com­
mission, it found no difficulty in expressing Its will explicitly. In the same year in 
\\'hich it enacted the source of R. S. 43 :21-12, in the bill which became law im­
mediately prior to that enactment (which, as noted, was P. L. 1936, C. 270), the 
Legislature gave such power to the Commissioner of t-.Iotor Vehicles for the acqui­
sition o[ inspection stations. In Section 3 o[ Cha[lter 269, P. L. 1936 (now R. S. 
39 :8-2), it provided: 

''* * * The Commissioner of Motor \' ehicles shall, with the approval of the 
State House Commission, have the power to purchase or lease any property 
for the purpose of assisting him in carrying out the provisions of this act." 
Moreover, legislatures often, in empowering an agency or political sub<:fivision 

to "establish'', have considered it necessary, in the same statute, to add the power 
to "acquire" and "lease''. Village of H empstrad v. Seymour, 34 Misc. 92, 69-N. Y. 
Sttpp. 462 ~Sup. Ct., N. Y.,,1901f 

"* * * Words and phrases in statutes are to be given their generally, accepted 
meaning unless inconsistent with the manifest intent of the Legislature or 
unless a different meaning is expressly indicated." S caluorclzio v. Jersey City 
lllci11rralor Authority, 14 N. J. 72, 87 (1953). 

In R. S. 43:21-12, the Legislature gave,the Une.mployment Compensation Com­
mis.sion the power to ·open and set up employment offices, and to staff them (''estab­
lish"), and to keep them in operation ("maintain"). It also conferred the power to 
determine the necessity for, and 'the number and location of, these offices. These are 
the generally accepted meanings of the words in the statute. The statute contains no 
contrary manifest intent, nor· ~s a different meaning expressly indicated. 

The remaining quoted portions of R. S. 43 :21-12 only serve to buttress ou~ 
conclusions on these questions. The specific grant of authority to enter into agree­
ments with Federal agenCies, counties, municipalities and nonprofit organizations 
"* * * for the purpose of establishing and maintaining free public employment offices 
* "' *" is, in the first place, almost identical to that given in the H rmpstrad case. 
supra. The Legislature obviously felt the necessity of spelling out the power to 
enter into such agreements as a means of implementing the previously-graiiied power 
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to "establi~h arid maintain". But more important, the power is restricted as to poten­
tial contracting parties. The maxim, "Expressio unius, exclusio alterius," has a 

.Jogical, rather than a purely !ega! origin (Sutherland, Statutory Construction, 3d 
ed. 9d., Sec. 4915), and a mere reading of the statute ;nvokes it here, as a· matter oC 
logical interpretation. The Legislature might have add'ed "any person or corpora­
tion", but it did not. Having failed to do so, the Legislature excluded that category 
of potential lessors (such they would be for the purposes of this opinion) from its 
grant of authority to the Commission. 

Assuming, arguendo, that "agreement" includes "lease", the sense of the entire 
final sentence of R. S. 43:21-12 (b) imposes a further restriction on the power 
granted: that no lease entered into with any of these parties shall provide for the 
payment of rent by the State, or the obligation of its credit. The statutory grant 
of power is that the Commission may "* * * enter into agreements * * * and as 
a part of any such agreement * * * may accept * * * quarters as a contribution 
* * *" (underscoring supplied). In 1936 and even today, municipalities (Federal 
agencies were added by amendment in 1939, P. L. 1939, C. 94) could have considered 
the establishment of an employment service office within their borders highly advan­
tageous and well worth a contribution of office space in a municipal building. So 
might a non-profit organization, as an opportunity for public service. That such 
was within the contemplation of the Legislature is manifest, not only from the 
wording of this sentence, and from the nature of permitted contracting parties, but 
from the context of the entire statute and existence of power to lease in the State 
House Commission. Leases involving th{ expenditure of State funds were to remain 
under the control of the State House Commission; but there was no need for th;~t 
l;ody to pass upon mere contributions of office space. 

The foregoing does not overlook the fact that funds for the payment of rentals 
for employment offices normally are supplied by the Federal Government. However, 
the State, and not the Federal Government, is always the lessee, and the obligation 
is that of the State. If for any reason Federal funds were unavailable for such 
purposes, payment would have to be made from State funds. 

Under the provisions of R. S. 52 :27B-64, the leasing power of the State House 
Commission was transferred to the Division of Purchase and Property, Department 
of the Treasury. The Division of Purchase and Property now has the exclusive 
power and authority to lease property for the employment office operations of the 
Division of Employment Security, where such leases include in their term:; the 
payment of rent by the State. . 

Very truly yours, 
GROVER c. RICHMAN, JR .. 

Attorney General. 

By FREDERICK J' GASSERT, ]R., 

Dep111y A ltomr)• Geaeral. 

F]G :jk 
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]UNE 28, 1954. 

HON. ARCHIBALD S. ALEXANDER 

Slate Treasurer of New Jersey 
State House 
Trenton, New ] ersey 

FORMAL OPINION 1954 - No. 15 

DEAR MR. ALEXANDER: 

You have requested the opm10n of this Office as to whether the Board oi 
Trustees of the Alcoholic Beverage Law Enforcement Officers Pension Fund may 
legally permit the purchase, by members of the Fund, of l?ast service credits; and 
should the answer to the preceding question be in the affirmative, what is the latitude 
extended to the Board of Trustees in the formulation of a proposed rule and regula· 
tion governing the calculation of the cost of such purchase. 

Most of the pension systems for our public employees permit the purchase of 
credits "for prior service, under such rules and regulations on the subject as the 
r-espective Boards of Trustees may adopt, or in some cases, pursuant to a formula 
or calculation written in the applicable statute. Illustrative of statutes of this type 
are R. S. 18:13---43, as amended, and R. S. 18:13-47 as amended, both relatin~ 
to the Teachers Pension and Annuity Fund, and N. ]. S. A. 43:14---63 and 43:14--
65 relating to employees of certain public agencies participa~1g in the State 
Employees Retirement System. 

In the first place, it must be noted that the statute establishing the Alcoholic 
Beverage Law Enforcement Officers Pension Fund (N. ]. S. A. 43 :SA-l to 43 :SA-
25 incl.)· does not contain any specific language authorizing the purchase of prior 
service credits. Apparently, however, a suggestion has been made to the Board of 
Trustees that such right is implied by the provisions of N. ]. S. A. 43 :SA-7 (2) 
(b) which, together with the two sentences preceding this specific subsection, read 
as follows: 

"(2) Upon retirement for service a present entrant member shall receive 
a service retirement allowance which shall consist of: 

(a) An annuity which shall be the actuarial equivalent of his aggregate 
contributions at the time of retirement; and 

(b) A pension in the amount which, when added to the members 
annuity will provide a total retirement allowance equal to two per centum 
(2%) of his average final compensation multiplied by the number of years 
of service during the first twenty-five years of service for which the member 
has contributed, up to twenty-five, plus one per centum (1%) of his aver­
age final compensation multiplied by the number of all other years of ser­
vice." 

N. ]. S. A. 43 :SA-7 (2) (b) quoted above refers to two types of service, 
namely "service during the first twenty-five years of sen·ice for which the member 
has contributed, up to twenty-five," ::.nd, secondly, "all other years of service." 

Inasmuch as both types of service, as above described, are credited to the 
member with varying weights 'for pension purposes, we must assume that each 

. type of service, must in turn be limited by the definition of the term "creditable 
service" which appears in N. ]. S. A. 43 :SA-l which is the definition section of 
the statute before us. In this section the term "creditable service" is defined as 
meaning: 
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''service rendered while a member, or before becoming a member of the 
·pension fund, for which credit 1s allowed as provided under section four 
of this act." 
This section four, namely N. ]. S. A. 43 :SA---4, is as follows: 
"Only service as a law enforcement officer which was rendered by a member 
before the date of the establishment of this pension fund, or since he be­
came a member, or since he last became a member in case of a break in 
service, shall be considered as creditable for the purposes of this Act." 
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The word "service" as used in section 43 :SA-7 (2) (b) (supra), is there• 
fore, to be construed to mean··'creditable service" as defined by N. ]. S. A. 43:8A-
4 (supra) as, otherwise, this section would have no meaning. 

In other words, the various sections above discussed all relating to service, 
must be read and construed in conjunction each with the others. As thus read, they 
mean, in our opinion, simply that a law enforcement officer, as defined by the Act, 
may only be credited for pension purposes, with the kind of service as is defined 
by N. ]. S. A. 43 :SA-4 (supra); and that this credit under the terms of N. ]. 
S. A. 43 :SA-7 (2) (b) (supra) may be of two types, namely, credit for service 
during the first twenty-five years of service for which the member has contributed 
up to twenty-five years, and credit for all other years of service as a law enforce­
ment officer, each type of service being entitled to a different value or weight in 
the calculation of the pension to be paid. 

At no place, however, as we have previously observed, does this statute author­
ize, as other statutes do, the purchasing of credits for prior service. 

The right to purchase prior credits is an additional benefit which the Legis­
lature may grant or withhold. 

The rule governing statutory construction in this situation is well settled. As 
most recently expressed in Rosmthal vs. State Employees Rctire111ellt System, 30 
N. ). Super. 136, 140 (App. Div. I954), the Court stated: 

"Where wording of a statute is explicit and clear, the court is not free to 
indulge in a presumption arising from extrinsic evidence that the Legislature 
intended something other than that which it actually expressed. Except where 
uncertainty and ambiguity appear, a statute must ~peak for itself arid be 
construed according to its terms. Bass v. Allen Home hnpro!•emenl Co., 8 
N. ). 219 (1951)." 
In other words, the statute before us is to be regarded as meaning what it 

says, and should be given no broader construction or effect than its language justi­
fies. Belfer v. Borrelia, 6 N. ]. Super. 557, Aff'd, 9 N. ]. Super. 287, (1950). 

In view of the fact that other pension statutes make a clear distinction as 
between prior service, and other service, or require matching contributions on the 
part of the employee, and further in view of the absence of any language in the 
statute now before us authorizing the purchase of prior service credits, it is our 
opin;,.n that Sl;ICh credits may not be purchased, but such years of service, may be 
credited "as all other years of service" in the formula set forth in N. ~]. S. A. 
43:8A-7 (2) (b) (supra) subject to the provisions of N. ]. S. A. 43 :8A--4. Accord­
ingly, any rule to the contrary that may be adopted on the subject by the Board of 
Trustees would be invalid. 

DDeB:jk 

Very truly yours, 
GROVER c. RICHMAN, ]R., 

Attorney General . 

By DANIEL DE BRIER 
Dcputy Allonzry Gmer11l. 
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AucusT 6; 1954. 

HoN. ARCHIBALD S. ALExANDER 

Stale Treasurer of Nnu Jersey 
State House 
Trenton 7, New Jersey 

FORMAL OPINION 1954-No. 16 

DEAR MR. ALEXANDER: 

In connection with the various funds established by Jaw within the Division 
of Employment Security, Department of Labor and Industry, State of New Jersey, 
you have submitted a series of questions, which may be summarized thusly: 

a) Who has the responsibility of determining anticipated cash require­
ments and the amount to be invested? 

b) Who ha~ the responsibility for the selection. of depositoriesr the 
making of deposits, and the execution of custody agreements? 

c) In connection with any inveslments that may be proposed after the 
determination mentioned in a) above is made, what is the procedure 
with respect to the making of such investments? 

ORGANIZATIONAL BACKGROUND 

The pr.esent Division of Employment Security finus its origin in the former 
Unemployment Compensation Commission established by Chapter 270, P. L. 1936 
(R. S. 43 :21-10). As part of the reorganization of our State Government in 
1948, and the establishment of a Department of Labor and Industry as a principal 
department in the Executive branch of our State government, (N. J. S. A. 34 :lA-1 
et seq.), the Unemploymant Compensation Commission and the office of its execu· 
tive director were abolished (R. S. 34 :IA-31) and the functions, powers and 
duties of the Unemployment Compe1isation Commission and its bureaus and divi­
sions and of the executive director thereof, were assigned to and were to "be 
exercised and performed through, the Division of Employm~nt Security of the 
Department of Labor and Industry * * *" (N . .L S. A. 34 :1-1~; see also N. J. 
S. A. 34:1.'\-21). As a part of the same reorganization statute, the Division of 
Employment Security was placed under the "immediate supervision" of a director 
charged to "administer the work of such division undrr the direction and super­
vision of the commissioner (of Labor and I•idus(ry)", the director to also "perform 
such other functions of the department as the commissioner may prescribe." (N. J. 
S. A. 34 :IA-15) 

The 1948 Act also established within the Division of Employment .Security, an 
Employment Security Council, consisting of seven persons to be appointed by the 
Governor with the advice and consent of the Senate: the seven mrmbers of the 
Unemplo;ment Compensation Commission in office on the effective date of the 
1948 act being constituted the first members of the Employment Security Council 
for the remainder of their respective terms (N.J.S.A. 34 :IA-16). The Employment 
Security Council was directed, among other things, to comult and advise with th\' 
Commissioner of Labor and Industry and the Director of the Division of Employ· 
ment Security with respect to the administration and operation of the Unemploy­
ment Compensation Law (N;J.S.A. 34 :IA-17). 

The Act provided in R.S. 34 :1A·32 that: 
"Whenever. :the term 'Unemployment Compensation Commission' occurs 

or any reference is made thereto in any law, contract, or document, the sal\le 
shall be deemed to mean or refer to the Commissioner of Labor and Industry 
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designated as the head of the Department of Labor and Industry established 
hereunder." 

01nd that: 

,33 

"Whenever the term 'Executive Director of the Unemployment Com­
pensation Commission' occurs or any reference is made thereto in any law, 
contract, or document, the same shall be deemed to mean or refer to the 
director of the Division of Employment Security established hereunder." 
R.S. 43:21-11, which defined the powers and duties of the former Unemployment 

Compensation Commission, was amended in 1952 to define the powers and duties 
of the Division of Employment Security. An examination of this section discloses 
that the Division is granted, as was the former unemployment Compensation Com-

mission, considerable autonomous powers and duties, among which are the duty 
''to determine all matters of policy," power to "determine its own organization and 
methods of procedure," power to have "an official seal which shall be judicially 
Jooticed," duty to submit an annual report directly to the Governor. and power to 
appoint, fix the compensation and prescribe the duties and powers of its personnel, 
subject to civil service requirements. 

Despite the broad language of R.S. 43 :21·11, as amended, in 1952, it is our 
opinion that it does not disclose a legislative intention that the Division of Employ­
ment Security is to be an autonomous agency of the State Government. N.].S.A. 
34 :lA-14 provided that the functions, powers and duties of the former Unemploy­
ment Compensation Commission were to be assigned to, and to be exercised and 
performed through, the Division of Employment Security and N.].S.A. 34 :lA-15 
provided that the work of the Division was to be administered by the Director 
··under the direction and supervision of the commissioner [of labor and industry]." 
In view of these provisions, it is clear that the Legislature intended that the powers 
and duties conferred upon the Division of Employment Security, pursuant to R.S. 
43:21-11, as amended, were to be exercised under the general and overall direction 
and supervision of the Commissioner of Labor and Industry and that the Division 
of Empl.oyment Security was to be a part, in every sense of the woru, of the 
Department of Labor and Industry. The' provisions of N.J.S.A. 34 :lA :-3 placing the 
responsibility on the Commissioner of Labor and Industry" for the work· of the 
Yarious divisions of his department, implement this conclusion. 

The general duties and powers of the State Treasurer with respect to the 
cleposit of public moneys coming into his hands is set out in R.S. 52:18-17 and 
R.S. 52:18-18 as follows: 

R.S. 52:18-17. 
''The state treasurer shall, except as otherwise provided, deposit to his 

credit as treasurer, all public moneys coming into his hands, within three days 
after receiving the same, in such of the national banks located in this state, 
afld institutions authorized by this state to carry on a banking business, as 
he may select, that will allow interest not exceeding two per cent per annum 
on all balances. All interest so earned shall be credited to the state. Before 
making any such deposit of public moneys the state treasurer may require 
from any such institution a deposit ol bonds of the United States or bonds 
of the state of New Jersey designed to secure any deposit made pursuant to 
the provisions of this section." 

R.S. 52:18-18, as amended. 
''The State Treasurer may, when in his judgment it is not compatible 

with public safety to deposit the public moneys, or portion thereof, upon 
interest bearing terms, as provided by section 52-:18-17 of this Title, deposit 
the same without interest or open time accounts with interest subject to 
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withdrawal upon thirty days' notice, in such of the national banks located 
in this State and institutions authorized by this State to carry on a banking 
business as l;Je may select, until such a condition has, in his judgment, ceased 
to exist. In all cases where a deposit is made, pursuant to this section, the 
State Treasurer may require from any such institution a deposit of bonds of 
t.he United States, or bonds of the State of New ] ersey, designed to secure 
any deposit made pursuant to this section; provided, that such requirement 
shall be deemed to be met if the Federal ·Reserve Bank of New York or 
the Federal Reserve Bank of Philadlphia certifies to the State Treasurer 
that, pursuant to authority given by the depositary, it holds bonds, owned 
by the depositary, of the kind and in the amount required by the State 
Treasurer to secure any such deposit." 
Further, it should be noted that N.J .S. 52 :18A,18 provides for the deposit of 

State revenue "to the credit of the State of New Jersey in such depositories as the 
State Treasurer shall designate." 

THE FUNDS INVOLVED 
The Division of Employment Security is concerned with the following separate 

funds established by statute: 
a) The Unemployment Compensation Fund 

(R.S. 43 :21-9) 
·b) The State Disability Benefits Fund 

(R.S. 43:21-46, as amended) 

c) The Unemployment Compensation Administration 
(R.S. 43 :21-13) 

d) The Unemployment Compensation Auxiliary Fund 
(R.S. 43:21-14 (g) as amended) 

Fund 

We now proceed to consider each of the above four funds lll light of your 
several questions: 

THE UNEMPLOYMENT COMPENSATION FUND 
(a) The "Unemployment Compensation Fund" was established, pursuant to the 

provisions df. R.S. 43:21-9, "as a special fund separate and aput from all publiC 
moneys or funds of this State." It consists of all contributions collected for unem" 

· ployment compensation, interest earned thereon, any property or securities acquired 
through the use of moneys belonging to the fund, and all earninzs of such property 
or securities. 

R.S. 43 :2J,9(a) provides that this fund "shall be administered by the commis­
s-ion" [Unemployment Compensation Commission-now the Division of Employment 
Security). · 

R.S. 43 :21-9 (b) provides: 
"Accounts and deposit. The treasurer of the State of New Jersey shall 

be ex officio the treasurer and custodian of the fund and shall administer such 
fund in accordance with the directions of the commission and shall issue 
his warrnnts upon it. in accordance with such regulations as the commission 
shall prescribe. He shall maintain within the fund three separate accounts: 
(1) A clearing account, (2) an unemployment trust fund account, and (3) a 
benefit account. All moneys payabte to the fund, u[lon receipt thereof by the 
commission, shall be forwarded to thr lrc(IS1lrer, who shall immediately 
dePosit them in the dearing occowtl. Refunds payable pursuant to subsection 
(f) of section 43:21-14 of this Title may be paid from the clearing account 

upon warrants issued by the treasurer under. the direction of the commission. 
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~fter ~learance thereof, _all other moneys in the clearing account shall be 
1mmed1ately depos1ted W1th the Secretary of the Treasury of the United 
States of America to the credit of the account of this State in the unemploy­
ment trust fund, established and maintained pursuant to section nine hundred 
four of the social security act, as amended, ·any provision of law in this 
~tate relating ~o the deposit, administration, re.lease or disbursement of moneys 
>11 the possess1on or custody of this State to the contrary notwithstanding. 
The ben7fit account shall consist of all monexs requisitioned from this State's 
account m the unemployment trust fund. Moneys in the dearing and benefit 
accounts nwy be deposited by the treasurer, under the direction of the com­
mission, in any bank or public depository in which general funds of the State 
t>UlY ~e deposited, but no public deposit inSU>Yance charge or f>remium shall 
be (!a1d out of the fund. The treasurer shall give a separate bond condi­
tioned upon. the faithful performance of his duties as custodian of the fund' 
in an amount fixed by the commission and in a form prescribed by law or 
approved by the Attorney-General. Premil.)ms ·for said bond shall be paid 
from the admistration fund." (Underlining ours.) 

And R.S. 43 :21-9(c) provides in part as follows: 

"Withdrawals. Moneys shall be requisitioned from this State's account 
in the unemployment trust fund solely for the payment of benefits in accord­
ance with regulations prescribed by the commission. The commission shall 
from time to time requisition from the unemployment trust fund such 
amounts, not exceeding the amounts standing to its account therein, as it 
deems necessary for the payment of benefits for a reasonable future period. 
Upon receipt thereof the treasurer shall deposit such moneys in the benefit 
account and shall issue his warrants for the payment of benefits solely from 
such benefit account. *** All warrants issued by the treasurer for the payment 
of benefits and refunds shall bear the signature of the treasurer and the 
counter-signature of the executive director or his duly authorized agent for 
that purpose.*** " 
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. It is our ·opinion that the function of administering the Unemployment Compen­
satiOn Fur;:,d_ has been transferred to the Division of Employment Security pursuant 
to the prOVIS>ons of N._l.S.A. 34 :lA-14; that the Division of Employment Security 
has the responsibility for administering this fund to effectuate the purposes of the 
unem_Ployment compensation act and that the State Treasurer, in carrying out his 
funct1ons as treasurer and custodian, is subject to directions of the Division of 
Employment Security to the extent necessary to enable the Division of Employment 
Security to carry out its responsibilities for such administration. 

.. A_s part of its duties with ~espect to the Unemployment Compensation Fund, the 
D1~1~10n of Emptoyment Secunty must necessarily determine from time to time its 
ant>C>paterl n~eds for cash requirements. Such determination must inevitably be made 
~~n the bas~s .of past expertence and a prognosis of future eventualities. Accordingly, 
ll IS our opw10n that the determination of anticipated cash requirements and the 
amount, if any, to be. inv~sted is one to be made by the Division of Employment 
Secunty under the dtrect!On anc( supervision of the Commissioner of Labor and 
Industry. 

. (b) The. next questions relate to the responsibility for the selection of deposito-
n~s, the makmg of deposits and the ex.ecution of custody agreements, in connection 
w1th the Unemployment Compensation Fund. 

A~ has been noted hereinbefore, the Unemployment Compensation Fund is sepa­
rated 1nto three seprate accounts, a clearing account, an tme.lll_PIOJ;'ment trust ftmd 
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;;ccount, and a benefit account. We are herein only inttrested in the first and" thin! 
accounts because the second ace<;>unt, namely, the unemployment trust fund account, 
i;; maintained witll the Secretary of the Treasury of the United States. 

Under R.S. 43 :21-9(b), quoted above, the State Treasurer, by virtue uf his 
office, is treasurer and 'c;Mtodlan' of the Unemployment Compensation Fund, including 
the moneys of the clearing ind benefit accounts. 

As custodian, it is the treasurer's duty to "watch, guard and account for that 
which is committed to his custody" (25 C.J .S. 69, 70; Bank of Commerce v. Hal!'t­
iord Accident and Indemnity Co. 164 F. (2d) 149; C. C. A. 5th, 1947). To insure 
the faithful performance of such duty, the State Treasurer is required, by the la:;t 
two sentences of R.S. 43 :21-9(b), to give a stparate bond. 

In view of the duties thus imposed on the State Treasurer as custodian of the 
moneys of the fund so delivered to him, it is, in our opinion, his responsibility and 
duty to determine in what depositories he shall deposit and keep the moneys which 
he must "watch, guard and account for." 

The language in R.S. 43 :21-9(b) providing that the State Treasurer "shall 
administer such fund in accordance with the directions of the commission" and thar 
'':r:oneys in the clearing and benefit accounts may be deposited by tbe treasurer, 
t.:nder the direction of the commission, in any bank or public depository in which 
general funds of the State may be deposited'' is not inconsistent with this conclu­
sion. The Division of Employment Security, as the successor to the Unemployment 
Compensation Commission, performs its statutory function with respect to the 
administration of the unemployment compensation fund when it determines bow 
much cash it will require for its immediate future operations and disburses thes~ 
m01~eys in accordance with the statute. The State Treasurer, as treasurer and cus­
todian of the fund, is subject to the directions of the Division with respect to how 
much moneys may be deposited by him in banks. 

But the duty of selecting the banks in which such moneys should be deposited 
is one to b~ performed by the one whom the statute makes the bonded custodian 'o[ 
the moneys, the State Treasurer, who, as we have hereinbefore llldtcated, IS, by 
R.S. 52:1-17 and R.S. 52:18-18, as amended, given the general power, and, is required, 
in the absence of express statutory provisions to the contrary, to deposit all public 
moneys coming into his hands in banks located in this state which he may seled 
subject to the conditions of R.S. 52:18-17 and 18, as amended. 

Chapter 22, P.L. 1954 (N.J.S.A. 52:18A-8.1 to 8.3) authorizes the State Treasurer 
10 enter into custody agreements with reference to funds, securities or other assets 
of the State or. of any pension agency, fun<\ or system maintained in whole or in 
part by the State. 

We consider that the making of these custody agreements represent an author­
ized delegation by the State Treasurer of some of his administrative functions. 

Because the State Treasurer is the only state official or agency statutorily em' 
powered to enter into custody agreements, it is our opinion that any such agreements 
to be made. with respect to the unemployment compensation fund are to be made by 
the State Treasurer, in accordance with the provisions of the custody agreement 
statute aforementioned. 

(c) As to any investments that may be proposed to be made with respec.:t to 
:>ny moneys of this fund, - N.] .S.A. 52: 18A-86 provides that the functions, powers 
and duties o(, or relating. to; investment or reinvestment of moneys o~ and purchase; 
~ale or exchange of any investments or securities pursuant to the provisions of 
Chapter 148, P.L. 1944 (R.S. 52:18-25.1), are transferred to and shall be exercised 
and performed by the Director of the Division of Investme1it; Department ot the 
Treasury, subjeCt to the viritten accepta11ce or rejecti011 by the State Treasurer of 
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any proposed investment or reinvestment, purchase, sale or exchange. Chapter 148, 
P.L. 1944, above referred to, applies to moneys of the State held by the State 
Treasurer "under a requirement that said moneys be held for a particular time 
or be held _for a particular us~." It is our opinion that moneys of the Unemployment 
Comrensat1on Fund are held m the custody of the Treasurer "for a particular time" 
or "for a particular use" and that therefore any portion of the benefit account 
declared to be available for investment by the Director of the Division of Employ­
ment Security, may be invested in accordance with the provisions of N.J.S.A. 
S2:J8A-86 as aforementioned. 

THE STATE DISABILITY BENEFITS FUND 
(a) The State Disability Benefits Fund was recently the subject of considera­

tion by this Office in our Formal Orinion 1954-No. 13, dated June 22, 1954, to 
which reference is hereby made. 

As we stated in that opinion, this fund was established by the provisions of 
R. S. 43 :21-46, as amended, comprising worker and employer contributions made 
pu,rsuant to the provisions of our subsections (d) and (e) of R. S. 43:21-7, less 
r~funds, plus in:erest and earnings from investments of the Fund, and assessments, 
fmes. an~ penalties collected under the act. The fund is held in trust for the payment 
ot chsabdrty benefits ar1d for authorized refunds. The statute provides that "The 
fund shall remain in the custody of the State Treasurer and to the extent of its 
cash require~ents shall be deposited in authorized public depositories in the State 
of 1:\cw Jersey." 

Li~e.wise, as wa~ _pointed out in our June 22, 1954 opinion, the responsibility for 
<leterm1111~1g the ant1c1pated cash requirements of this fund, and the amount to be 
mvested_ 1s that of the Division of Employment Security, acting through its Direc­
t~r: subJect, of cours.e, _as has heretofore been indicated, to the overall .general super­
VISIOn of the Comm1ss1oner of Labor and Industry. 

(b) R. S. 43:21-46 (a), as amended, provides in part: 
"The fund shall remain in the custody of the Stale Treasurer and to 

the extent of its cash requirements shall be deposited in authorized public 
depositories in the State of New Jersey * * * All moneys withdrawn from 
the fund shall be upon warrant signed by the State Treasurer and counter­
signed by the Director of the Division of Employment Security of the 
Department of Labor and Industry of the State of New Jersey. The Treas­
urer shall m~intain books, records and accounts for the fund, appoint per­
s?nne\ and fix their compens'!tion within the limits of available appropria­
llons. The expenses of the Treasurer in administering the fund and its ac­
.counts shall be charged again>! the admin.istration accoum, as hereinafter 
established." 
It is our opinion that the State Treasurer, who is made custodian of the State 

Disability Benefits Fund, and in whose custody that fund is to remain, has the 
responsibility of selecting the depositories in which the moneys of the fund are 
to be deposited. 

As to custody agreements-the execution of such agreements are the respon­
sibility oi the State Treasurer, this for the same .reasons set forth in the discussion 
of:the matter as it relates to the Unemployment Compensation Fund. 

(c) Formal Opinion No. 13 of June 22, 1954 sets forth the responsibilities and 
proc~dures for the handling of investments of moneys of this fund in excess of cash 
reqUirements. 

THE UNEMPLOYMENT COMPENSATION ADMINISTRATION FUND 
This fund was cr.e~ted by R. S. 43 :21.,-13 which provides in part as follows: 

. "There is. hereby created in t)le 'Stale treasury a special fund to be known 
. . . . . . . . : 
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as the unemployment compensation administration fund. All moneys which 
are deposited or paid into this fund are hereby appropriated and made avail-

able to the Division of Employment Security of the Department of Labor 
and Industry of the State of New ] ersey. All moneys in this fund shall be 
expended solely for the purpose of defraying the cost of the administration 
of this chapter (R. S. 43 :21-1 et seq.), and for no other purpose whatso­
ever.'' 

The fund consists of monies appropriated by the State, and moneys received 
i rom the United States of America and various agencies thereof for puriJO:>cs ot 
<ldraying the cost of administering the Unemployment Com(lensation Law. 

R. S. 43 :21-13 further provides: 
""All moneys in this fund shall be deposited, adlllillistcrd, :llld disbursed, 

in the same manner and under the same conditions and requirements as is 
provided by law for other special funds in the State treasury. Any bala11ces 
in this fund shall JJOt lapse at any time, but shall be continuously available 
to the Division of Employment Security of the De(l:Htment of Labor anrl 
Industry of the State of New Jersey for e:qJenditure consistent with this 
chapter ( R. S. 43 :21-l et seq.). The Stak Trea~urer shall give a separate 
and additional bond conditioned upon the faithful perfunna11rc of his duties 
i11 connection with the unemployment compen$ation administr:llio11 fund .. .'' 

(a) In our opinion, the statutory provisions governing this fund places the 
responsibility for determinations as to the cash requirement of this funtl and whether 
any moneys are available for investment with the Division of Employment Security. 

(b) The statute (R. S. 43 :21-13) provides that moneys in the fund, "a 
~pecial fund in the State Treasury", "shall be deposited, administered and dis­
bursed, in the same manner and under the same condition~ and requirements as is 
provided by law for other special funds in the State Treasury." In our opinion, the 
provisions of R.S.-52:18-1-7· and .R. S. 52:18-18, as amended, control and empower 
the State Treasurer to exerCise ·the function of selection of depositories for moneys 
of the fund. 

For the same reasons as set forth in our discussion above concerning the un­
employment compensation fund, it is our opinion that the execution of custody 
agreements, if any, relating to moneys in this fund is the sole responsibility and 
iunction of the State Treasurer. 

Detailed discussion of the investment responsibilities and procedures incident to 
this fund appear most academic and ~1erefore unnecessary in view of the fact that 
this fund represents active working capital, and must be ''continuously available'' 
to the Division of Employment Security. Should, however, a policy determination 
be made that surplus of moneys of the fund should be invested, perhaps for a short 
period, then the procedure set forth in N. ] . S. A. 52: 18A-86 relating to the 
;r.vestment of funds held by the State Treasurer "'for a particular time", or for a 

· "particular use"' would apply-namely, such moneys would be invested by the Di­
rector of the Division of Investment, subject to the acceptance or rejection of any 
proposed investment by the State Treasurer, under the procedures set forth iri 
!\. ] . S. A. 52: 18.'\-86. of which you are aware. 

THE Ul\EMPLOYMEJ':T COMPENSATION .'\UXIL!ARY FUND 

The Unemployment Compensation Auxiliary l-und was established by R. S. 
~3 :21-14 (g), as amended, and consists of all interest and penalties collected pnr· 
~uant to R. S. 43 :21-14, as amended. The statute cited further provides that: 

'" ... all moneys in "this S[>e.cial fund shall be qeposited, administered and 
disbursed, in the same manner and under the same conditions and require­
ments as is provided by law for other special funds in the State treasury, 
and shall be expended, under legislative appropriation, solely for the pur-
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pose of aidmg in defrayirig the cost of the administration of this chapter and 
for essential and necessary expenditures in connection herewith not provid.ed 
in or by grants of the Federal Government. The Treasurer of the State shall 
be ex-officio the treasurer and custodian of this special fund and, subject 
to legislative appropriation, shall administer the fund in accordance with the 
directions of the division. Any balances in this fund shall riot lapse at any 
time, but shall be continuously available, subject to legislative appropriation, 
to the division for expenditure. The State Treasurer shall give a separate 
and additional bond conditioned upon the faithful performance of his duties 
in connection wi\P the unemployment compensation auxiliary fund ... ". 
(a) This fund is not available for expenditure by the Division of Employ­

ment SecuritY' unless the Legislature first makes an appropriation therefrom for 
that purpose. In effect, therefore, it is the Legislature which must determine antici­
pated cash requirements and amount of moneys to be expended out of the fund. The· 
unappropriated balance of the fund remains a special fund in the State Treasury 
available for investment except for a reasonable reserve to cover possible claims 
for refund of penalties and interest collected. The amount to be reserved for that 
('urpose is to be determined by the Division of Employment Security thro~h its 
Director. 

(b) As to the selection of depositories-in our opinion, this is the function of 
the State Treasurer under the provisions of R. S. 52:18-17 and R. S. 52:18-18, as 
<imended, hereinabove discussed. For the same reasons as set forth in our dis­
cussion concerning the Unemployment Compensation Fund, it is our opinion that the 
execution of custody agreements, if any, relating to moneys and properties in this 
fund, is the sole responsibility and function of the State Treasurer. 

(c) It is our opinion that the moneys of the Unemployment Compensation 
Auxiliary Fund are held in the custody of the State Treasurer "under a require­
ment that said moneys be held for a particular time or be held for a particular 
use" within the meaning of Ch. 14S, P. L. 1944 above discussed, and that, therefore, 
a.ny inv.estment of those moneys is to be made by the Director of the Division of 
Investment, subject to the acceptance or rejection of any proposed investment by 
the Stale Treasurer under the procedure set forth in N. J. S. A. 52 :18A--86. 

Very truly yours, 
GROVER c. RICHMAN, ]R.. 

Attorney General 

By HAROLD KOLOVSKY 
Assistant Attomey General HK:kms 
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. SEPTEMBER 2, 1954. 

EDWARD B. McCoNNELL, Esq. 
Admiaistrative Director of the Courts 
State House Annex 
Trenton, New Jersey 

FORMAL OPINION 1954-No. 17. 
DEAR MR. McCoNNELL: 

You have advised this Office that you are in receipt of a voucher submitted b~· · 
the Treasurer of Bergen County seeking reimbursement from the State of New 
Jersey for forty ( 40%) per cent of the pension paid by Bergen County to former 
Judge A. Demorest Del Mar for the period April I, 1954 to June 30, 1954. 

Your inquiry states that Judge Del Mar was retired under the provisions of 
the Veterans' Pension Act (R. S. 43 :4-1 to 43 :4-5 inclusive). This retirement 
was authorized by the County of Bergen. lnasmuclt as the facts on which this 
retirement by Bergen County was based are not before us, we assume for purposes 
of ihis opinion, without conceding the fact, that the County's action was legally valid 
and proper. 

It is our opinion, and we so advise you, .that this claim of Bergt!n County for 
r-eimbursement should be denied. 

The present claim fo·r reimbursement apparently is based upon th~ provisions 
·of N. ]. 's. A. 2A :3-19, which provides as follows: 

"T_he salaries of the judges of the several county courts shall be payable 
fro.n:··co.unty funds, .·Qy the treasurers of the respective cgunties, in equal 

serriii'[ipnillly "installments; provided, however, that 40 per cent of _the 
salaries," which may be paid to June thirtieth in any year to the judges of 
the county courts in any county by reason of the provisions of this article, 
shall be refunded to said county by the state treasurer on warrant of the 
director of the division of budget and .accounting in. the department of the 
treasury on vouchers certified or approved by "the county treasurer and the 
administrative director of the courts."· · 

The sections of the Veterans' Pension Act to be considered in connection with 
your inquiry are the followi-ng: -~ 

R. S. 43 :4-3. 

""A person so fetired shall be entitled, for and during his natural life, 
to receive by way of pension, one-half of the compensation then being re­
ceived by him for his service, which shall be paid in the same way and in 
the same installments as his compensation has been payable. No pension 
paid under this article shall be less than fifty dollars per month, unless the 
person so retired shall at "the time of his retirement be receiving compensa­
tion of less than fifty dollars per month, in which case he shall be paid on 
.-etirement the full amount then being received by him for his service. "' "' •·• 

·R. s. 43:4-4. 

"Provisions for all pensions ansmg under this article shall be made in 
the appropriation or tax levy for the department of the public service from 
which the person shall be retired. No pension shall cease or become invalid 
by reason of the abolition of the departmet1t or office in which he served, or 
any change . in its title." 

;. .. 
~-

•' r· 
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vVe shall first dispose of R. S. 43 :4-4 supra, by pointing out that this section 
of the statute requires that the veteran's pension shall be paid by "the department of 
the public service from which the person shall be retired." In the case before us, 
this is, of course, Bergan County. 

R. S. 43 :4-3 supra, states that the pension shall be paid to the veteran "in 
the same way and in the same installments as his compensation has been payable." 
The source of this section is Chapter 84, P. L. 1912, antedating by many years 
N. J . S. A. 2A :3-19 (Chapter 257, P. L. 1949). namely, the statute quott'd above, 
obligating the State to pay forty per cent of the salary paid to a county judge. We 
cannot impute to the 1912 statute requiring the pension to be paid "in the same way 
and in the same installments" as the compensation was paid, any intt'ntion to 
<>ncompass the condition created by the 1947 statute, whereby the State obligated 
itself to refund to the County a portion of he salary, heretofore paid by the CoWlty, 
to county judges. The duty to pay the salary is that of the employing county. The 
obligation of the State is only to refund to the county a portion of that which the 
coWlty originally paid to the Judge. 

Further, we are of the opinion that the reference in R. S. 43:4-3 that the 
veteran shall be paid "in the same way and in the same installments" as the com­
pensation was paid, refers only to the mode of procedure, manner and time by 
which and when the compensation was paid, and does not refer to the source from 
which the compensation was paid, R. S. 43 :4--4 supra, providing that the burden of 
the pension shall be upon the department or office from which the veteran is 
retired. 

The word "way" (i. e. "in the same way") used in R. S. 43:4-3 may be de­
fined as meaning, when employed in this sense, "manner or method", (Webster's 
New In~ernational Dictionary). In Marvel v. Camden County, 135 N. ] . L. 575 at 
577 (Sup. Ct. 1947), the Court had before it for consideration a statute requiring 
the filling of vacancies by a Board of Freeholders "in the same manner as the 
original selection or appointment." The Court held that the word "manner" is to 
be construed as meaning "mode of procedure." 

Aside from· the foregoing considerations, we point out that R. S. 2A :3-19 
creates an obligation on the part of .the State to refund forty per cent of the salary 
initially paid in its entirety by the county to the judge, and does not refer to 
pensions. To endeavor to extend the obligation of the State to pension payments, 
as distinct from salary payments, is to ignore the clear distinction between these 
two terms. 

Our Courts consistently have held that pension payments are but a "reward" 
given for honest and efficient service (See Walter v. Police and Fire Commission 
of Trmto,~, 120 N. J. L. 39! 42 (Sup. Ct. 1938) and DeLorenzo v. Newark, 134 
N. ]. L. 7, 9 {E.·& A. 1945), or a "gratuity" (See Eckert v. New .fersey Highway 
Department, 1 N. ]. 474, 480 (1949). More recently, the Appellate Division of our 
Superior Court in Ballurio v. Caste[[i,ti, 29 N. ]. Super. 383, 389 (App. Div. 1954) in 
a case involving a veteran's pension, held that: 

"A pension is a bounty springing from appreciation and graciousness 
of the sovereign ; it is an inducement to conscientious, efficient and honor-
able service . . ." ' 

Additionally, our courts have stated that a public officer or employee is not 
tntitled to a pension as of right . (See Restaino v. Board of Commissioaers of the 
City of Newark, 16 N. ]. Misc. 266 (Cir. Ct. 1938). In view of the foregoing deci:,. 
sions, we believe it is evident that a veteran's pension cannot be regarded as salary 
which is- earned, but is, as our courts have stated, merely a reward or gratuity or 
bounty given to an employee, for which there is no vested right until awarded ... 
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. . . are not unmindful of certain provisions of 
In reaching this conclusiOn, we t . "udicial officers receiving on retirement 

Chapter 6, Title 43, which refers to ce~ ami the specific ~onditions of the statutes 
or incapacity. pursuant t_o th~ ter:st anas ~~ ;,~nnual salary or compensation" during 
hereinafter c1ted, wha_t IS re erre_f 0 (S R S 43 ·6-2 and R S. 43:6-6). The 
the remainder of their nat~ral h e .. b. ee . en~ion . as salary or compensation, is 
wording of these statutes£ m de~~~~ ~::m:l ~tatuto;y language on the subject. Wit­
unusual, and does not con orm. WI S t t (N J S A 43 :6-6.1 to 43:6-6:10 

h th 1948 Judicial Retirement tau e . . . . . d di bl d 
ness t at e . b r a able thereunder to certain rehre or sa . e 
incl.), in refernng to the ene ~ts P Y • In any event Judge Del Mar's retire-
judicial o£ficers calls such ben:~ItS a 0~e~_

10~: 43 :6-2 or 4J :6-6 referred to abo':e, 
ment was not under the proviSions. A t hich specifically describes the benefits 
but was under the Veterans' Pen~IOn cd, nwot as a salary or compensation. 

. · d b h" as a pens1on an 
bemg receive y Im, t , ade under the Veterans' Pension Act cannot, 

Inasmuch as pension paymen 5 m ords to the contrary be regarded as 
. . . ·n the absence of express w ' f he 
m our optmon, 1 ld t be entitled to reimbursement rom t 
salary, the County of Bergen wou no 
State,. for any portion of these payments. 

Yours very truly, 

ddb;b 

HaN. FREDERICK M. RA'!BINGER 

Commissioner of EducaiiOtl 
175 West State Street 
Trenton, New Jersey 

By 

GROVER c. RICHMAN. ]R. 

Attor»ey General 

DANIEL DE BRIER 
Dep14 ty Attorney General 

SEPTEMBER 2, 1954. 

FORMAL OPINION 1954-No. 18. 

DEAR CoMMISSIONER: 

t hether the Law Against Discrimination 
h ted our opm10n as 0 w k" d t You ave :eques s roviding a course of study from m ergar en 

applies to a pnvate school for boy .' hp . d and operated by a board of trustees 
. f allege whtc IS owne . 

through preparation or c •. . t"t t"on and which receives no mcome except 
. d t b religious or sectanan ms I u I ' 
an no Y a t .b t" ons from private sources. 
{rom tuition fees and conn u ' . n· ·m·nation does apply to such a school. 

. . the Law Agamst ISCn I 949 11 N J 
In my opimon, L 1945 c. 169 as amended by P. L. 1 , c. ' . . 

. Section 11 of the law (P ... n un,lawful discrimination for the owner or ope_r~t.or 
S. A. 18 :25-12{.) ma~es It a dation" in extending the privileges and faclhttes 
of · "any place of publtc a~como ' on account of race creed, color, national 
thereof, to discriminate agamst a~yl person£ public accomodati~n" is defined in the 

. . t The term P ace o . d da oi"lgm or ances ry. . . 1 d. "any kindergarten pnmary an secon ry 
. 'N J S A 18·25-5J) as mc u mg ' d . "t 
law ( . · · · : h 1 hi h school, academy, college an umvers1 y,. or 
<School, trade or busme~s sc 00 

' th g su rvision of the State Board of Education, 
-any educational institutiOn under. e f ~ State of New Jersey." The definition 
or the Commissioner of EducatiOn o e 
then goes on to provide as follows: 
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"l:'J"othing herein contained shall be construed to include, or to apply to, 
any institution, bona fide club, or place of accomodation, which is in its 
nature distinctly private; nor shall anything herein contained apply to any 
educational facility operated or maintained by a bona. fide religious or 
sectarian institution, and tile right of a natural parent or one in loco! parentis 
to direct the education and upbringing of a child under his control is hereby 
affirmed; nor shall anything herein contained be construed to bar any private 
secondary or post-secondary school from using in good faith criteria other 
than race, creed, color, national origin or ancestry, in the admission of 
students." 
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Aside from the question whether a school of the type under discussion might 
otherwise be cons;dered an institution which is in its nature "distinctly private", the 
last two clauses of the sentence above quoted make it clear by implication that 
such a school is covered by the law. Ii educational facilities which are private in 
the se11sc of not being part of the public school system were excluded from the 
law as disti11ctly private i11stitutions. there would he no need for the specific exclu­
sion of religious or sectarian schools. Yet it is well settled that every word, clause 
and sentcnc'c in a statute is to be given significance where that is reasonably 
possible, and that the Legislature will be presumed not to have made a superfluous 
use of words. Ford Jvl otor C ompcwy v. New Jersey Dept. of Labor aad btdustry, 
5 N. ). 494, 502 (1950); Steel v. Freeholders of Passaic, 89 N. ]. L. 609, 612 
(E. & A. 1915). 

Similarly, if every so-called private school were exempt from the Law Against 
Discrimination by virtue of being an institution "which is in its nature distinctly 
private"', it would have been superfluous to provide in the last clause of the above 
<tuoted proviso that private secondary schools m\ght usc in good faith criteria other 
than race, creed, color, national origin or wcestry in the admission of students. In­
deed, the express vesting of such authority in private secondary schools plainly 
indicates that they are prohibited from considering race, creed, color, national origin 
or ancestry in the admission of students. 

For the foregoing reasons, it is our opinion that so-called private educational 
i1;stitutions were not intended by the Legislature to be considered a~ institutions 
which are in their nature "distinctly private", within the meaning of that phrase 
as used in the law, and that such educational facilities are subject to the law execept 
for those which are operated or maintained by a bona (ide religious or sectarian 
institution. 

It may be added that in using criteria other than race, creed, color, national 
origin or ancestry in the admission of students, the school must follow the statutory 
injunction of "good faith". This plainly means that the institution may not circum­
vent the law by using such other criteria for the purpose of accomplishing the 
prohibited discrimination. 

Yours very truly, 

GRovER C. RrcH~!AN, jR. 

A llorney General 

By THOMAS P. CooK, 

Deputy Attorney General. 

tpc;b 
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S£P·rEMBER 15, 1954. 

HoN. AI\CiliBALU 5. AI.ExAl'IDBH 

State Trcosuru 

$tat.e House 
Trenton, New Jersey 

FORMAL OPINION 1954-No. 19. 

DEAK MK. AU:XANDER: 

You advise that you had been request~u by the Regioual Director of Region II 
of the United States Department of Health, Education and Welfare, to furnish that 
Departmeut with the opinion of this Oifice as to the validity of Chapter 84, P. L. 
1954, and as to the fact that any benefits granted llr extended to members of the 
pres~nt State Employees' Retirement System based on acCllmulated equities ·under 
that System are not conditioned on future employment. 

Chapter 84, P. L. 1954 is entitled : 
"An Act to provide coverage for certain Stale, county, municipal, school 

distril't and public employees, under the provisions o( Title Il of the Federal 
Social Security Act, as amended; repealing chapters 14 and IS o( Title 43 
o£ the Revised Statutes including acts amendatory thereof and supplementary 
thereto; granting refund of accumulated deductions paid thereunder or mem­
bership in the Public Employees' Retirement System created hereunder, 
specifying contributions to be paid and b~nefit rights therein." 

This statute, as you· will note, (I) authorizes and directs the State Tre:~surer 
as the State agency, established under Chapter 253, P. L. 1951, as amended, and 
with the approval of the Governor, to enter into an agreement with the United 
States Department of Health, Education and Welfare to extend the provisions of 
the Federal Old-Age and Survivors Insurance system to certain State, county, 
niunicipal and school district and other public employees; (2) repeals as of Decem­
b~r 30, 1954, chapters 14 and 15 o( Titk 43 of our Revised Statutes, under which 

. our . present State Employees' Retirement System is established and functions and 
pursuant to which the benefits of this System may be extended to county and 

·,j,unicipal employees; and (3) establi-shes as of January l, 1955, a new Stat<> 
retirement system known as the Public Employees' R<'tirem~nt System. 

·lt is our opinion that Chapter 84, P. L. 1954 wa~ duly and properly e11acted, 
· pffeetively abolishes as of December 30, 1954 the present ~tate Employees' Retirement 

System, validly accomplishes the several other purpos~ set forth in the title of 
1his act (sui)r.a), and is fully · in effect subject only to tli~ various effective dates for 

specific sections, as is set forth in said act. 

The various tests of constitutionality· to be :J.pplied 10 leg-islation relating, as 
Chapter 84, P. L. 1954 does, namely, to pensiun and reti·remenl rights for various 
groups, were · eady set forth by our Courts in H1dm~ r•. Trr11t011 , 95 N . ]. L. 30, 
(Sup. Ct. 1920) affirmed 95 N. ]. L. 545 (E. & A. 1920). These tests inquire 
whether the object of the Legislation under consideration is expressed in its title, 
whether the employees dealt with have a proper relationship to each other, and 
whethe' it avoids the pitfall of. being- special legislation. A reading of the title of 
Chapter 84 oi P. L. 1954, supra, makes evident the fact that the object of this legis­
(:ltion is precisely and fully set forth in its title. As to the remaining tests, the 
Supreme Court, in the case cited, pointed out that it would not be "incongruous" to 

t 
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in:ludc "all public s~rvants in a gcncr<tl pension acl," and further, that such legis­
lation cannot be assailed as spectal kgislatio11. The language of the SuDreme Court 
111 the Hu_lmc decision is equally applicable to the 1954 statute now before us f.or 
cons>dcratron. · 

lt. is also clear under the decisional law of our State that the Legislature, as 
a condtliOn of employment, may require a public employee to become a member of a 
newly_ c_reated ~nston system, at the same time depriving him of membership ill 
an cxtst1ng [lenstoll system. Th!s point was adjudicated by our Supreme Court, in 
Pcn.non Co"""'ss•o" of the Po!tce aud F•re Deparllllelll of Atlantic City v. ·Atlantic 
C•ty F1re DPparlmcnl Peusion Fuud, . 97 N. ]. L. 117 (1922) aff'd 98 N J L 794 
(E. & A . 192J). . . ' 

The facts ;,, that ca~e disclose that rn 1920 the Legislature enacted Chapter 
1 so~ p . L. J 920, which provided for certain retirement and pension rights for 
pohcenten and ftremen of mUtucrpa1 police and fire departments of this State, and 
the•r dependents. Tl_>e act further d>rected the then existing municipal police anr:\ 
ftre ?~[lartment pensron funds to turn over funds in thei( possession to the municipal 
l•cns~o.n boards. created under tl1e 1920 statute. The respondent in this case, the old 
muniCipal penst_on fund, declined to turn over to the newly created pension fund, 
certalll assets. 111 the _P<»sessio~ of the former. The Supreme Court ordered the 
turnover, statrng that tl .was wtthin the power of the Legislature to provide for a 
formatton of a new pensron system and to direct that a.ssets of the old System, be 
turned over to the new fund. 

.. The Supreme Court further we;,, on to say that such type of legislation i~ 
but the ex~ressro~ of the legislative wi.IJ and purpose to make changes in the 

control,_ admln>strauon and sources of ret•rement and pension funds" and that th-e 
cont~nt1~n of responde~! that legislation of this nature amounts to ~ forfeiture and 
depnvat>on o( vested nghts, is "beside the mark", such legislation being "no more 
than the change _ of one legislative trustee for another." (p. 795) . 

It is also appropriate to note at this point, that our Courts have ui1iCormly 
held that: 

"It :1.ppears to be the general rule, and is certaiuly the rule .. in this 
state, that con~pulsory deductions from the salaries of governmental employees 
by the authonty of the government for the support of a pension furid create 
no contractual or vested right betw.een such employee and the government, 
and neither sud~ employes nor those claiming under them have any rights 
exce~~ the1r claimS be based upon and within the statute governing the 
fund. Bc>~><cU t•. La, 104 N. J. L. 453 (Sup. Ct. 1928); Pbmketl v. Pim­
sion Coiii-1111SStollrrs, 113 Icl. _230 (Sup.· Ct, 1934), affirmed 114 Jd. 273 
(E.~ A. 1935); Snlley v. F1rcmm's ond .PolicPmcn's· Pension Fsmd Com· 
uusston nnd Jersey ·Citj•, 124 N. ). L. 79 (Sup.· Ct-. 1-940). 

The second inquiry presented ·for determ.iry~tion is. wh.~f~cr Chal,)ter 84, · p L · 
1954 adequately protects all accumulated eqUities gran.ted or extended to :mem.b .. . · 
of the State Employees' Retirement System,.to be terminated as of Dece~b~ · ~~s 
1954. · · . . . . . . · r · 

·., 

It IS our op.inion that Chapter 84, · P . L. 1954 does ad~q~~tely _ .pr~te~t ~II 
<.ccumulated equ1t1es and that such accumulated ~quitie·s - are ·UOt . conditioll~~ . .i.n any 
manner upon future employment. · · . · . · : : '· ·· · ·· -

~s we have observe~ heretofore, tlie ~r~~fl; ; St~te Employees; Re~ir~ment .Sys· 
tem IS .based on th~ PrOYtStons of chapters. 14 and ·] 5. o£-.Title 43 of our .. Revised Sta _ 
lutes, . and ~he· vanous amendmen~s.;:and suppl~.ments.. :·thereto. The. upea:l , .of.-·:the~e 
statute~. provided for 10 rara~raph• 4 of Art·ide··JI ·of ·the ].954 statute f · d . · . . . .. . . a orernenllooe , 
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is specifically conditioned upon a series of provisos, set forth in paragrap_h 5 of 
Article II, all of which have for their specific intent and purpose the protection and 
safeguarding of equities and benefits held as of December 30, __ 1954 b~ memb_ers of 
the present State Employees' Retirement System. Tgese spec1f1c prov1s10ns, m our 
opinion, ad~,.ately and legally accomplish this purpose. 

The power of the Legislature to provide in a new pension act for the saf~­
iuarding of pre-existing equities and benefits was approved by the Supreme Court m 

·Seire v: Police and Fire Pension Commission of Orange, 6 N. ]. 586, at 591, in 
which case the Court speaking of a 1944 pension act, held as follows: 

· "By the 1944 act, the Legislature created a statewide _pension syst.em 
for full-time policemen and firemen designed to ensure the umform protectiOn 
of all such public officers through the medium of pensions payable from a 
fund maintained upon a sound actuarial basis. The Legislature recognized 
the financial burden imposed on municipalities by pension funds operating 
within the scope of the earlier legislation and sought to reduce it. For 
the protection of those persons who were members of existing mu~icipal 
funds and were disqualified by age or ill health to become members m the 
state fund, the municipal funds were permitted to continue in existence." 

ddb;b 

HoN. ARCHIBALD S. ALEXANDER 

State Treasurer 
State House 
Trenton, New Jersey 

Yours very truly, 
GROVER c. RICHMAN, ]R. 

Attorney General 

By DANIEL DE BRIER 

Deputy Attorney General 

OcroBER 11, 1954. 

FORMAL OPINION 1954-No. 20. 

DEAR MR. ALEXANDER: 

You have asked our opinion as to the proper method of computing the tax 
exemption of an honorably discharged veteran who, on October 1st of the pretax 
year, is the owner of vacant property assessed at less than $50~, and who, :~re­
after during the tax year, improves the property by the erectwn of a bulldmg. 
You; request assumes that the veteran has complied with all statutory prerequisites 

for exemption. 
The veteran's exemption is provided for in Article VIII, Section I, Paragraph 

3 of the Constitution of 1947 as amended, which reads in part as follows: 
· "Any citize.n and res{dent of this State now or hereafter ?onorab~y di~­

charged or released under honorable circumstances from actlve serv1ce, m 
time of war or of other emergency as, from time to time, defined by the 
Legislature, in any branch of the Arme9-. 'P'orces of .the United States shall 
be exempt from taxation. on real and personal property to an aggregate 
assessed valuation not exceeding five hundred dollars ($500.00), which 
exemption shall not ·be altered or repea,led." * * * 
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The legislature has set up the mechanics and procedure for making claim for, 
<:11d allowance of, the veteran's exemption (N. ]. S. A. 54 :4---3.12i to N. ]. S. A. 
54 :4--J.!Zu). N. ]. S. A. 54 :4---J.!Zn provides in part, as follows: 

"Every fact essential to support a claim for exemption hereunder shall 
exist on October first of the pretax year and in the case of an application 
by a veteran such application shall establish that he was, on October first 
of the pretax year, (a) a veteran, as herein defined, (b) the owner of the 
legal title to the property on which exemption is claimed and (c) a citizen 
and resident of this State" * * *. 

The question posed by you arises only where a veteran owning vacant land 
on October I of the pretax year does not "use up" his entire exemption because the 
\·aca11t land is assessed at a valuation of less than $500. If he should then, within 
1 he tax year, complete the construction of a building on the land. his property would 
be subject to an added assessment under the provisions of the "Added Assessment 
Law" (N.]. S. A.' 54:4--63.1 toN.). S. A. 54 :4--63.11) .. The section vf that law 
wh1ch is applicable where the building is completed during- the tax year is N. ]. 
S. A. 5-I :4--63.3 which provides in part as follows: 

"* * * when a11y parcel of real property co11tains any building or other 
structure which has been erected, added to or improved after October first 
and completed between January first and October first following, the assessor 
shall, after examination and inquiry determint: the full and fair value of 
such parcel of real property as of the first of the month following the date 
* * * of such completion, and * * * if such value so determined exceeds the 
assessment made. as of October first preceding, the assessor shall enter an 
assessment, as an added assessment against such parcel of real property, 
in the 'Added Assessment List, 19,' which assessment shall be determined 
as follows: by multiplying the amount of such assessment or such excess 
by the number of whole months remaining in the calendar year after date 
of * * * such completion, and dividing the result by twelve." 

The added assessment, under this section, is the quotient resulting from the 
application of the formula set out in the section. In our opinion, the "unused por­
tion" of the veteran's exemption is to be deducted from the added assessment as 
sc defined; it is . not to be deducted from the valuation or assessment before the 
apportionment provided in N. ]. S. A. 54 :4--63.3. 

You have advised that it has been suggested that the veteran should not be 
entitled to any exemrtion against an added assessment since the improvement 
resulting in the added assessment was not in existence on October I st of the 
pretax year. The suggestion made has no vat;'dity. The added assessment, although 
it results from the improvement made, is an assessment against the real property 
of which the vetera'n was the owner on October 1st of the pretax year. 

Of course, the total exemption received by a veteran may not, in any case, exceed 
$500 in the aggregate during any year. 

hk:b 

Yours very truly, 
GROVER C. RICHMAN 

Attorney Gelu·ral 

By H.~ROLD KoLO\"SK v 
Assistant A 1/orlley General 
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OcroaeR I 5, 1954. 

HoN. ABRAM S. VE.RMEULEN 

.i.l'lilt,q Director, 
Division 'of Budget & Accounting 

Department of the Treasury 

State House, 
Trenton, New Jersey 

FORMAL OPINON 1954-No. 21. 

Dc.AR Dnu::croR: 

This will acknowledge your recent request for an op1n1on concerning repaym~nt 
of claims for moneys previously received by the State Treasurer for protective 
custody under the provisions of Article 3 of Ch<~pter 37 of Title 2A N. ]. S. 

You inform us that a sum of money has been delivel'ed to the State Treasu~er 
in accordance with a judgment for protective custody duly entered. by t_he .Supenor 
Court Chaucery Division. In compliance with an order conta'lned tn sa1d JUdgment 
the s'tate Treasurer has paid out of said sum of money fees aUowed to counsel 
for plaintiff, counsel for defendant and to the Escheator. 

Pursuant to Section 2A :37-32 N. ]. S. and within the time limit therein pre­
scribed a number of claims for repayment have been presented to the .State 
Treasurer and you wish to be advised on the following question'S which we will 

ans\\·er in order: 
I. Is the State Treasurer authorized to determine the validity of all 

such claims for repayment, without limitation as to amount, or 
is he limited to determining the validity of only those claims for 
an amount less than $50.00? 

lt is our opinion and we so advise you that the State Treas11rer may determine, 
without limitation as to amount, the validity of any claim for repayment made 
\lursuant to Section 2A :37-32 N. ]. S. The applicable language of Section 2A ;37-. 
32 N. J. S.: . 

"* * *. If a claim is made to the. state treasurer within such period of 
.2 years. and he shall determine that the claim is valid, he shall pay the 
moneys so claimed to the person entitled thereto. If the state treasurer ,shall 
determine that the claim is not ·valid, he shall rejec~ the claim. The claimant 
may thereupon apply to the superior court, chancery divi·sion, for a review 
.of his determination, and the claim shall thereupon be heard ·and determined, 

de novo." 

indicates quite dearly that there was no intention to limit the ·amount of the claims 
for. repayment, the validity of which shall be determine.d ·by- the State Treasurer. 

Nor does Section 2A :37-43 N. ]. S. which provides:· 

"Whenever it shall appear to the satisfaction of the state treasurer or 
his representative that a person ·is the lawful owner o£ any moneys that have 
heretofore been recei\'ed by .the treasurer under the provisions of this article, 
and that such moneys are less than $50 the state treasurer is hereby author­
ized and empowered t'o· repay to the 'lawful owner aforesaid the moneys 
so·_ r~eived without -the necessity of reopening the judgment theretofore 
~ntered." 
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impose any such limitati011 upon the amount of the claims which the State 
Treasurer may pay if he determines same 10 be valid. The judgment referred to 
in Section 2A :37--43 'N. J. S. is a judgment in an action to escheat personal prop­
t>rty wherein notice has been given to the owner who is unknown or whose 
whereabouts is unknown, as distinguished from a j udgme11t rendered in a proceeding 
fur custody of the moneys, which proceeding is maintained against the holder of 
the moneys who is not the owner thereof. The judgment in the custody proceeding, 
directing the delivery of the moneys to the State Treasurer for protective custody, 
necessarily determines that the defendant holder of the moneys is not the owner 
of the said moneys. Under Section 2A :37-33 N. f. S. the holder of the moneys 
was released and discharged from any clai111 of tl1e owner when the money was 
paid to the State Treasurer pursuant to the judgment for custody. The owner, 
who was unknown or whose wl1ereabouts was ullknown, was not a party in the 
custodial proceeding, and 110 purpose could be served in requiring said owner to 
1 eopen the custodial judgment before he could assert a claim of 11\0re than $50.00. 
It therefore becomes readily apparent that rhe provisions of Section 2A :37-43 
N. ). S. were not intended as a limitation on Section 2A :Ji:_32 N. J. S. 

2. Where the State Treasurer has determined that a claim for repay­
ment is valid, sh;lll he pay the fuU amount of said valid claim or 
should he deduct a pro rata share of the fees allowed to counsel and 

to the Escheator' 

It is our opinion and we so advise you that the State Treasurer ·shall deduct 
frorn the amount of such valid daim for repayment a pro rata share of the fees 
allowed to counsel but shall not deduct any pro rata share of the fees allowed to 
th~ F.schcator. 

The authority for the allowance of counsel fees is to be found exclusively in 
R. K ~ :55-7 (formerly Rule 3 :54-7) and the effect to be giv~n to that portion of 
Section ZA :37-35 N. ). S. which provides: 

··• '" • the court shall • * * fix and direct the payment of the fees and 
t•:X.penses of the attorney-at-law who shall have prosecuted the action." 

is that it rentoves the statutory obstacles so as to permit the Court to make an 
·award of fees to counsel of the State in these proceedings in the event such an 
~ward is anthorized ny R. R. 4:55-7. State v. Olis Ele<·ntor Co., 12 N. ]. 1 
( 1953). Inasmuch as R. R. 4:55--7 coutains no specific autho,·ization for allowance 
of rouu~el fees in proceedings for protective custody, it is reasonable to assume 
that th~ Court must have found that there was a "fund in court" within the 
llleaning o( paragraph (b) of said rule. An allowance having been made for fees 
of counsel out of "the fund'' said fund is accordingly diminished and the claimant's 
>ha,·e is proportionately reduced. As we said in Kat:;~·· Fnrbrr, 4 N. ]. 333 (1950). 

"Chancery considered that the contplai~:ant, if he did not create as 
ka~t preserved and protected a funJ, at his own I"Xl)ense, and brought 'that 
iu1HI IHider the control of the court for the benefit of a class which should 
in good conscience, bear their fair .<hare of tlte burden of the litigation." ' 

:S~e abo Clinl<lS 7'. America" CtLr & Fot111dr)· Colll/'illl,l'. 133 N. ]. Eq. 301, 
{Ch~IL, 19~3), :.ffirmed, 135 N.]. Eq. 305 (E. & A. 1943). 

The court having jurisdiction over the fund and the allowances to counsel having 
"""" lllil<k tlterefrom for their eHorts to preserve and protect the iund no cou­
,rituti,>nal probkm of clue process relative tv a claim by a potential claimant is 
in\'uln·d. 
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Th~ Escheat<.'>r·~ fee i~, ltowtver, in a different otegory. Historically, the 
L~ch~<~tor was an officer of lilt King whose Jut ies were generally ·to ascertain 
wh~t e~ch~·;>.ts .h:~d t<>.ktn place and to pro~ecute the cl;~im of the sovereign for the 
t-mr"~~ of recovering <:$Ch~trd pro~rly. He perforl\led a service for the sovereign 
11ot t>nlikc the snvices performed by a sheriff. ln·some instances, the sheriff would 
!'~dorm the duties of lhe Esche:\tOL HardJnaJ~, Tile Law of Eschl'at, 4 L, Q. Rev. 
318, JJ9 (l88S). The Esche;>.tor's f~es for the service he performed were at an 
,."rly date set by statute. See 10 ViJt .. Abr. 159 (1792). 

The amount of fee presently to be" allowed to the Escheator for his services is 
~rl }>y statute and is contained in Section 2A :37-JS N. ]. S. where it is provided: 

"After the judgment direct[ng that the person or corporation sba.11 forth- . 
'l'ith deliver said moneys to the state treasurer shall have been compiled with 
;1s provided in section 2A :37-31 of this title, the state treasurer shall so 
inform the court. Whereupon the court shall direct that there be paid to 
til<: escheator, i[ any, S7o o[ the moneys so paid to the state treasurer, "' * "'·" 
. \!though this allowance to tlte Eschealor, in effect, reduces the amount of 

llw ~urn over which the State Treasurer shall exercise protective custody, the 
alllount of the fee to be paid to the Escheator is provided by statute. 'fltis distio­
guish~s it from the amount of fee allowed to counsel by the court out of the fund 
i.1 court independent of any statute, as compensation for the ?reservation and 
protection of the fund. 

The amount of the Escheator's fee being set by statute, in the absence of an 
cxpr~ssion by the legislature that a deduction of said fee shall be made from a 
(!<Jim for repayment, no such deduction should be made. 

The Superior Court in dealing with the protective custody statute saicl in StCJit: 
<' .. 1JJJrrican Hawaiian Slcnms1tip Co., 29 N. J. Super., 116, 133 (Ch. Div. 1953): 

"With respect to the assertation that the owner will be saddled with a 
portion of the expenses of the action for custody, it is not necessary to con~ 
sidcr the constitutionality of a deduction on that account since our statute 
does not provide for any deduction by reason of the custodial ?roceedings." 

W e are satisfied that the court had in mind only deductions provided for by 
statute. The deduction of the allowance of counsel fee is not made by authority of 
a statute. No statutory provision exists for the deduction of the fee set bY. statute 
to be paid to the Escheator, n or is 'there any general princlpl~ of law sancti6ning it~ 
cieduction. ( Cf. K ol:: v. Farber, wp-ro. Ci,~las v. Americaa Car & Fowulry Com-

pany, supra). 

CJK:MG 

Yours very truly, 

GROVER c. RICHMAN ]R., 

AtJorney General. 
By C;v,RLE:s J. KtBOE, 

Assistant A tl~ney Gelleral. 
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HON. ARCH !BALD S. A LEXAND£R, 

State Treasurer, 
State Bous~, 
Trenton. New Jersey. 

NOVEM8£R 8, 1954. 

FORMAL OPJNON 1954-No. 22. 

DEAR Ml\. ALEXANDE.R: 
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In connection with the administrative implemelltatiou of Chapter 8-l, P. L. 
1954 (N. J. S. A. 43 :I SA-l. to 43 :lSA-86), you have. bee11 advised by the Unit~<l 
.States Department of Health, Education and Welfare that you, in your ca!)acity as 
the State Agency, established under Chapter 253, P. L I 951, ( N. ]. S. A. 43 :22-l 
to 43:22-10 incl.), will be required to furnish with respect to each politkal sub­
division of our State to wl:lich it is proposed to extend ol<l-age and survivo1·s insur­
ance coverage, pursuant to Section 1, Article 1 of Chapter 8~, P. L. 1954 (N. ] . 
S. A. 43: 18A-1) "an authoritative certification that under neither any statute of 
the State of New Jersey nor any action of any appropriate governmelltal ut~it. has 
a retirement system been established for positions in that political sub<:Ji,·isioll to 
which old-age and survivors insurance coverage is to be extended." 

The basic problem herein presented for determination, arises as a r~Sllll of 
certain provisions of Section 218 (d) of the Federal Social Security A<:1 (42 U. S. 
C. A_ s 418) which provide, inter alia, that if 011 the date of any agreen1~1>t entered 
ir;to between a State Agency and the Secretary of Health, EducatiOtl and \Vell«re 
ci the United States, or on September l, 1954, services were performed iu any 
political subdivision by employees in positions covered by a State or local retire­
ment system, that old-age and survivors insurance coverage may be extended to 
cc.ver services performed in such positions only after compliance with ,-ekrcndwu 
procedures set forth in the 1954 amendments to the Social Security Ac:t. 

The Federal Act provides, in other worus, that if a positio11 i11 a politi~ul sub­
division and the occupant of that position, are covered by a retirem~nt s}'~tcm, 
extension of coverage under the Federal Act to employees in such positiOllS is 
dependent upon an approving referendum resulting in the ;,,clusio" of the retircllWllt 
system under an agreement. 

Reference to this same limitation appears ill Sec. 2b, .-'l.rticlc I of Chapt~r 84, 
P. L. J954 (N.]. S. A. 43:l8A-2b) which states : 

"The agreement shall not be made applicable f<) s~rvices i11 such I>Q>i­
tions so long as such positions are barred from co~erase by the provisions of 
the Social Security Act." 

ln order to assis t you in the certilicarion which you will be called upon to make 
as to whether or JlOt, in any given case, a r~t ir,·m~nt system may be said tv cover 
services rendered in any posifion to which it is proposed to exte11d the ben~!its of 
the Social Security Acl, you have requested that this Office examin~ into the 
pension laws appl1ca.ble to polil ical subdivisions of our Slate a no appropriat~ly 
classify them in light of the lirnit:J.(l<ltl above ref('(rt'd to, set forth in the Fe<ieral 
Social Security Act. 

Local pension Jaws in New Jersey are many and varied. A1t interesting a11d 
exhaustive compilation of these laws, disclosing rheir great variety and many 
characteristics, is contained in a study prepared by thE.' !3urea.u of Government 
Research of Rutgers University CJ\tit1ed "Pension Legislation for Publi( Eu1pl<lY· 
ees ill New jersey'' (December 1950). By way of gene,·al ,Ontment, it may tx: 
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her<' stated .that the Rutgers study discloses as of that d<~tc, there w er e in effect, in 
New J ersey, one hundred and ten different types of pensions authorized for public 
employees, including both contributory systems and non-contributory systems, of 
which over eighty relate specifically to political subdivisions of the State. 

Our local retirement laws may be broadly classi fied for our purposes herein , a~ 
mandator y or permissive. 

If a mandatory retirement law was in operation in a political subdivision . on 
S('ptember I, 1954, a~ to any given position, ;111d the occupants thereof, then it i~ 
clear that the benefit s afforded by the Social Security Ac t, may be extended only 
uro11 compliance with the referendum requirements. 

\\' e turn then to the permissive retirement acts. A s tudy of these would 
indicate that such permissive reti remcnt acts fall within the four following cate­
i"Ories : 

l) Where 110 action has been taken by the loca l governing bod'y to ·adopt 
or utilize any applicable permissive retirement statute . 

2) Where the loca l gover11ing body has taken action to adopt or utili1.e an· 
applicaule permiss ive retirement statute to retire one, or some, but not all, employ­
ees "' ith equal qua lifications. 

3) Where the local governing body has adopted or util ized permissive r etire-· 
111<'11t statutes to retire all qua lified employees, 

4 ) \\' here the local governing body has adopted or utilized a pplicable per­
mis~ive retirement ~tatutes, but terminated prior to September I, 1954, the future 
effect of such law or laws in the poli tic<tl subdi vision concerned. 

In connection with the certification wh ich you will be called upon to make, 
;;greement has been reached with the appropriate Federal anthorities that your 
certifica tion a s to each political subdivision to which i! is proposed to extend the 
benefits of the Social Security Act, may be confined to local act ion occurring during 
the period january I , 1951 to September I, 1954. 

The fir s t situation outlined abov(', namely, where no permissi ve retirement 
~tatute was adopted by the political subdivision, was the ~ubj ect of Formal Opinion 
No. 42 ( 1952) of thi s Office , dated December J 7, 1952, in which opinion this office 
advised that in s uch case , no local rc tireme11t sys tem may be said to have bee11 . 
establi shed in such politi cal 5\lbdivision which would ba r cov('rage under the:' 
provi~ ion s of the FedNal Soda! Security Act , for the positions mentioned in the 
p~rmi s~ i "c r~tiremen t laws, anct the occt1pant s thereof. 

In that o pin ion. chi s O ffice was <"5<'"ti:tlly conct>rnr d .with tile following CJUes­
t ion : wi1 ich likewis<' i ~ th~ gene r~l quc5tion hn<;'inbdorc us in (on nec tion with the 
1·a ri ou> \~tegor ic~ r eferred to abo1·<'. ;~nd herci nJfter discussed : 

•· The nub of che qu~;tion for ddu min;~ti,•n i5 " ·h<'lha th~ P<' liticJI sub­
di v i$ i (ln~ of the S>~ t(' ha<·c al re:v:ly · ' c: st ;~IJi i shcd .. a rel ir~men t ~yst<·J11 fo r 
their employees which woulcl bJr Co\·er?.~e und~ r the Soc ial s ,·curity Act." 
The a ns wer to the que~t ion a bo\'e propounded , a s $Ct fo r th in FN ma l Opin ion 

!\ •>. -12 of J 952 was: 

"A r eti rement system is deemed to be establi~hed w iH.•n :1 11 emp(l)yer has 
in <'P<'ra t ion a n existing plan entitling his employct-s to ~t><'( if ied benefit:< 
in considerat ion o f services r endered or in recognition of merit. The usual 
indi\ia of an esta blished plan are that: Cover J.ge availa ble for all employees 
or specified classes: eligibility requirements are defi~itely specified; s tated 
benefi ts are payable, the amount and durati011 depend~nt 011 the length of 
s<"rvice and sa lary of the e mployee. If suc h fa ctors are exisl(nt then, without 
doubt, a plan has been established and would opera te to de ny coverag.e 
nnd<'r the Socia l Sccurjty A ct to tho~c employees. eligible.'' 
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Now lis t Cl our second catego ry, namely, wher e the local governing body has 
taken action to a dopt a permissive retirement statute to retire one or more, but 
not all, eligible employees. 

This situation w as alluded to in F ormal Opinion No. 42 (1952) supra, m the 
following language: 

"lf a political subdivision has, by o rdiuance or resolution, pursuant to 
a statute, adopted an ordinance or resolution fo r the bene fit of e~1ploy<'e; 
holding certain positious or offices, some question oi diserimiuat•on may 

·a rise, if the municipality does no l invo ke lhe provisions of the statute for 
the benefit of other employees who have served meritoriously (or the 
r equired period of time. However, it has been held tha t a pension granted 
by public authorities is not a contractnal obligation l.Jut a gratuitous allow­
ance and that the· pensioner has no ves ted right. Af oran v. Firemen's atrd 
Poliwum's P,:,lsioH, (November 1942) Hudson C C., 28 Atl. (2nd) 
MS ... ~ . 
Vve assume that the reference to discr imination in the above exerpt from 

Forma l Opinion No. 42· (1952) arose in the mind o f the author of the opinion by 
reason of Sect iou 5 of Arlic.le I of the 1947 State Consti tution which provides: 

"No persou shall be denied the enjoymen t of any civil or military 
righ t, nor be disc r iminated against in the exercis~ of any civil or military 
right. .. . " 
We note tha t the Constitution, in the S<'Ction cited, p rotects rights. But doe~ 

an employee otherw ise e ligible, have the ri!)ht, as s uch, to dema nd the benefits of ;\ 
permissive r etirement statute, even though others, similarly eligible, have already 
had extended to them the b ene fits of the permissi\'e statute ? 

The answer to the question above propounded, appear s to us to be in the 
11ega tive, fr om what our Courts have consis tently adopted as thei r concept of these 
permissive pension laws. The rule has b<'en sta ted thusly: 

"The unquestioned rule is that a pension g r:1nt ed by the public authori­
ties is not a contractual obligation, but a gratuitous allowance, in the: 
.:ontinuance of which the pensioner has 110 vested right; and that a pension 
is accordingly terminable at ·the will of the granto r .'' 5~ A. L. R. at 9~3; 9S 
A . J,.. R. 505. 
Illustrative of the holdings of our Conrt s on the subject, are a long line 

o f decisions a mong which may be c ited the fol lowing: 
In RMcr v. Croll<', 116 N. ]. L. 329 at 331 (Sup. Ct. 1936), the S upreme 

( <>urt held : 

.. It a ppears to be the general rule, and is certainly the rule in thi:; 
S ta te, that compulsory deductions from the salaries o f gqvernmental 
employes by the authority of the government for the support of a pension 
fnnd create no con tractual o r vested right between such employes and the 
government, and neither such employes nor those claiming under them 
have any rights except their claims be based upon and within the statute 
governing the fund. Be mit' II ~·. Lee, 104 N. J. L. 453; P/uHkc/1 1!. Boord 
of Pensio11 Commi~·sionl'rs, l!J Id. 230. a ffirmed, 114 Id. 273 .. . We be­
lieve that the enforced contributions from the pension of a policeman who 
desires to preserve his pension privileges to his wife in the event that she 
outlives him are of · a kind, in. so far as legisla tive control thereover is 
concerned with those mandatorily made from his salary ilay ments during 
the years'· of his active se~vice. Obviously the intention· oi :the legislature 
is to preserve a solvent fund against the happening of· the pi votal eve11t, 
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r·nirement in the one case and death in the other, upon which the right 
to a pension depends." . . 

To ~arne effect see Sally v. Firemen's a11d PnliceiiiCn's Pension Fmrd Com.., 
·124 :\ . .l. L. 79 (Sup. Ct. 19~0). 

In Walter t'. Police and Fire Co11nnissio11 of Trenton, 120 N. ]. L.· 39, at 42 
(Snp. Ct. 1938) the Court, citing with approval Bader v. Cro11e, supra, termed a 
pension given by a municipality as "in effect, but the taxpayer's reward, given pur­
sn~nt to lrgi~lativc mandate, for honest and efficient service. 

In /)r Lnrc11:;n ;·. Nc;mrk, 134 N. J. L. 7, at 9 (E. & A. 1945), the Court 
~t~trri · 

'"'Nc agree with the court below that what the plaintiffs receive under 
thr Pension Act (for municipal employees) is a reward for past services 
a:1d safeguard against want in old age .... " 

ln f:.ri>(T/ <'. 1\'nc• Jcrsry Highway Depart11rmt, 1 N. J. 474. at 480 (Sup. Ct. 
19~9). our Supreme Court comidered, inter alia, the nature of pensions granted 
unclu the State Employees' Retirement System statute (R. S. 43 :14--37) and 
s:ated: 

'"It is said. and may be arg:ued, that a pension paid by the State 
being in the nature of a gratuity it is against public policy to allow benefits in 

addition thl'reto from another source payable- to the State. The Legis!ahire is 
the ~rbiter of the public policy of the State, that is solely its prerogative 
\\"ith which, when declared, the Courts have no concern except to see it 
kt>pt within con~titutional bounds. Canter & c., Inc. v. Retail F1ernit11re & c., 
.\'n. 109. !22 N. ]. Eq. 575, 589 (Ch. 1937); Kobylarz v. Mercer, 130 
N. J. L. 44 (E. & A. 1942)." 

Srr also McFeely v. Pension Comm. of Hoboken, 8 N. J. Super. 575. 
In Ballurio 11. Castel/il!i, 29 N. ]. Super. 383 at 389, (App. Div. 1954) the 

Court held: 

"A pension is a bounty springing from the appreciation and graciousness 
of the sovereign; it is an inducement to conscientious, efficient and honor­
able service .... " 

The decisions hereinbefore cited and discussed are to be distinguished from 
cases involving mandatory pension systems, as Sclzlisl~c 11. Firemen's & Policemen's 
Pelision Fr111d Commission, 133 N. J. L. 249 (Sup. Ct. 1945) and Beronio v. ?eli­
sion Commission, 130 N. ]. L. 620 (E. & A. 19~3). In the latter case, wherein the 
Court was sought to enforce claimed pension rights, the Court pointed out that 
the duty of the Pension Commission to grant the pension was clear and specific, 
··no element of discretion" existing with respect to the execution of the applicable 
statute. In the former case, where like relief has been sought, the Court held that 
''under the clear mandate of the statute" the relator had a right to retirement and 
there was no discretionary right to withhold it from him. And even in such 
situations, the Appellate Division in Ballurio v. Castelli>1i, supra, expresses the 
doubt that even mandatory statutes are to be regarded as "self-executing" under all 
cirrnmstances. 

We, therefore, arc guided by the rule of Barri11ger v. Miele, 6 N. ]. 139, at 144 
(Sup. Ct. 1951): 

"The construction of a statute by the courts, supported by long acquie­
scence on the part. of the Legislature, or by continued use of the same 
language, or failure to amend the statute, is evidence .that such construction 
is in accordance with the legislative intent.", 

l 

ATTORNEY GENERAL 55 

and accordingly are of the opinion that insofar as our second category is con­
cerned, namely, situations in which action ·has been taken by the local political sub­
division to retire only some employees, but not all employees similarly eligible under 
a permissive retirement act, that no local retirement system has been established. 

As we indicated in Formal Opinion 42 (1952) supra, we hold that a retire­
ment system may be deemed to be established in a political subdivision of our State 
only when there is a system under a "self-executing" statute to the benefits of 
which, every eligible employee is entitled automatically and without further legis­
l~tive action, when the elegibility requirements set forth in the statute are satisfied. 
This situation, however, does not exist under permissive statutes, where the entitle­
ment of thte employee is based, not upon his satisfying the eligibility requirement 
or requirements of the statute alone, but is more essentially based · upon what 
discretionary action, if any, is taken by the local governing body to extend the 
benefits of the statute to the specific employee concerned. 

Let us turn now to the third category-namely, where the local governing body 
has adopted permissive retiremei1t statutes to retire all qualified emplo~ees, ~imilarly 
situate. 

If, in this situation, local action has merely consisted in retiring by 11a111C each 
eligible employee, as and when the employee became eligible for retirement bene­
fits, then we are of the opinion that this general practice could not destroy the 
discretion 'lodged in the local governing body to withhold the same pension from 
some other employee, in the future, and accordingly, no local retirement system 
has been established, in our opinion, under these circumstances, for the reasons here­
tofore stated. In other words, local action, in this case, has consisted only in indi­
vidual treatment. 

On the other h:md, if local action has consistec! in the adoption of a resolution 
or ordinance, stating in effect that occupants of a named position or positions, would 
o.utomatically be· retired on satisfying stated eligibility requirements, then, in our 
opinion, and based on what has heretofore been expressed, a general local retireri1ent 
system may be said to exist, until such time as the local resolution or ordinance 
is rescinded, or the effect. thereof terminated by appropriate local legislative action. 

Turning now to our fourth and last category, namely, where the local govern­
ing body did, prior to September 1, 1954, take appropriate local legislative action 
to prohibit or preclude. the retirement of additional employees, Section 218 (d) 
at1thorizcs the extension of old-age and st~rvivors benefits to services in such posi­
tions, on submission of appropriate proof of such termination to the Federal author­
ities, the precise nature of such proof being the subject ma.tter of a letter dated 
June 25, 1954, addressed to you by Mr. Joseph B. O'Conner, Regional Director, 
Department of Health, Education and Welfare, 42 Broadway, New York 4, New 
York. 

Very truly yours, 

GROVER c. RICHMAN, ]R. 
A llorncy General 

By: DANIEl- DE BRIER 
DepuiJ• Alfomcy General 

ddb;b 
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DECEMDER 17, 1954. 

HoN. ]EI<OME B. McKENNA 

.·htiug Cummissio11rr of Banlti11g a11d J,sltraHcr 
Slate Hou~e Annex 

Trenton 7, New Jersey 

FORMAL OPINION 1954-No. 23 

DE.\ I< CoJIIr-.t!SSIONm McKENNA: 

Our opinion has been requ~steu as to th~ maximum inve;tment a bank nnder 
yuur jurisdiction might make in th~ bond; of local federal housi,,g authorities 
11nder The Banking Act of l948, N. J. S. A. 17 :9A -I et seq. \V e understand that 
the bonds are issued by local housing authorities ;u1d arc secured by a pledge of the 
revenues of the housing project and an unconditional contractual obliaation of 
tile Public Housing Administration, an agency of the Unitetd States Go~ernment. 
The obligation of the Public Housing Administration is to make payments of 
annual contributions in amounts which, together with <)ther funds of the local hous­
il!g anthorities, will be sufficient to pay the amount due on the bonds and the 
interest thereon. See 42 U. S. C. 1410. 

The Unite<.! States Attorney General has issuc·d an opinion to the effect that-
"A contract to pay annual contributions entered into by the Public 

l lousing Administration in ('onformance with the provisions of the act is 
valid and binding upon the United States, and that the faith of the United 
States has been solemnly pledged to the payment of such contributions in 
the same terms its faith has been pledg~d to the payment of its interest­
bearing obligations." 41 Ops. Attorney Gener~l #24 (1953). 

Section 25 of The Banking Act of 1948, N . .T. S. A. 17 :9A-25 ( 1) empowers 
l>an~s. to pu~ch~se bonds. A~tic~e. 13 of the Act, )\!. J. S. A. 17 :9A -60 et seq., imposes 
certam hmttatwns. on the hab!ltty of any person (including a corporation associa­

tion or body politic) to a bank. By its terms, howevet-, N. ]. S. A. 17 :9A-61, the 
.-\ rti.:le does not apply to--

"(1) loans to or invc:stments in obligations uf the United States this 
State or any county of this State, or investments in obligations un;ondi­
tionally guaranteed both as tu principal a11d i11terest by the United States 
or this State;" 

Savings banks an: specifically ~mpowered by N. J. S. A. 17 :9A-175 to invest in_ 
, . " (I) stocks, bonds, and notes or obligations of or guaranteed by the ' 

Cmted States, or those for which the credit of the United States is pledged 
fur the payment of the principal and interest or dividends thereof·" 
\Ve note also that N. ]. S. A. 55 :14A-2(>.l provides that banks' and savinas 

banks among others,- "' 

~ " * • may legally invest auy sinking fund~. monc:ys or other funds 
?.:longing to them or within their control in any bonds or other obligations 
~s:ued by a housing authority created pursuant to the local housing author­
lites _law ( ~- L. 1938,_ C. 19) and any amendments thereto or issued by any 
pubhc ho_usmg authortty or agency in the United States, when such bonds or 
other ob_hgattons are secured by a pledge of the revenues of a housing project 
and addtttonally secured by a pledge of an11ual contributions to be paid by 
the United States Government or any agen~:y thereof," 
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We arc persuaded by the opinion of the Attorney General of the United States 
that the contract of the Public Housing Administration is an obligation of the 
United State~. And i1.1 view of the above statutory authority we arc of the opinion 
that there· are no limitations upon the amount which a savings bank or bank may 
invest in the bonds of local housing authorities when secured in the manner you 
have describecl. 

V cry truly yottrs, 

GROVf.R c. RICHMAN, ]R. 

Allorlll.')' Gr11rrnl 

By: jOHN F. CRANE 

Drputy A 11or11cy GoiCI·al 
JFC :b 

HoN. JosEPH E. McLEAN 

DepartHII!Ill of Consl'rratio>~ and F.conomie Dc1•rlnpmcul 
State House Annex 
Trenton, New ] ersey 

FORMAL OPINION 1954-No. 24 
DEAR CoMMISSIONER McLEAN: 

have your letter of December 22, !954, in which you reC]uestcd a formal 
opinion upon the following question: 

Do municipalities in which rent control wa; operative on December 20, 
1954, pursuant to Chapter 216, P. L. 1953, have to pass additional resolutions 
or take any other action under the Extender in order to continue rent 
control in effect wit hi~ their confines? 

Section 28, Chapter 216, of the Laws of 1953, provides: 

"Rent control under this act shall be operative in any municipality in 
which the governing body shall adopt a resol~ttiott reciting that there is a 
housing space shortage therein and that rent control is required in such 
municipality for the protection, safety, health and l(encral welfare of the 
people of such municipality .... " 

Section 13 of Chapter 260 of the Laws of 1954 pro,· ides: 

"13. This net shall uot affect the rrsol11tii>ll.<, orders, <!~terminations 
or certificates of eviction, designations, and appointments and regulations 
hcrrloforc made or promulgated under the act to which this a('t is amend­
atory and supplementary, lnrl such rrsolutio"s. orders, determinations 0r 

certificates of evictiott, desig1Jations and appointments ~nrl regulations shall. 
nolwi1hsla11diug the prm•isious lhrrrn/. Ci>lll~l"r ;,, full /Mer nud r[frcl 1111Jil 

OIII.Cuarrl, sllpf>/rJJICJJ!cd, lllfldifird. resci11drd ,,. ,·rf'ralrd f'~rrsllnul In /no,·." 
(Italics added). 

Section II of the same a\l provide~: 
'"11. After December 20, 1954, rent control tmdcr this act ~hall he 

operative only in a municipality which on that date has in full force ancl 
effect a resolution theretofore arloptecl that rent control is required. The 
goveming body of any such mnnicipality may by resolution rcscincl any 
resolution theretofore adopte-t that rent control is required in ~uch municij)al-
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it:,.: but in the event of any such recission rent 1 remstated." contra may not be thereafter 

It se~~s ~l~ar that und:r S~ction 13 of this latter act that the resolutions of 
the ~umCipah_tJes shall contmue m full force and effect until amended, supplemented 
mod1fied,_ resc_mded, or repealed by the municipality or by other appropriate action: 
The obv10~s mtent of the le1:i~lature in enacting these two sections was to continue 
the operatiOn of rent contr?l m those municipalities which were under rent control 
on . December. ~0, _1954, w1thout any further action by the municipality involved, 
until t~e mumc1pahty took the necessary affirmative action to remove· such control 
or until July 1, 1956, whichever occurred sooner. 

The resolutions theretofore adopted continue in effect until July 1, 1956, unless 
rescinded prior to that date. 

. You also as~ whether any. vanat10ns in the language of the particular reso1u-
t•ons would reqmre further act10n by the municipalities by reason of the enactment 
of Chapter 260. 

Under Sec~ion 28. ?f the o~iginal act, the municipalities were authorized to 
::1t.lopt a resolutiOn rec1tmg certalll factual findings. Upon the adoption of such a 
resolutiOn, rent control became operative in that municipality. 

Rent contr~l, under Section 29 of that act, could be removed by the rescission 
u.f s~ch resolutiOn. It . therefore appears that in the original resolution the muni­
~lpahty could not prov•.d~ for the op~ration of rent controls in any specifi·c period 
masmuch as such pr?v1s10n would v10late the section authorizing the municipality 
to remove the operatwn ~f rent control at any time. Such a provision would also 
~reate a means of removmg rent control in addition to the sole method provided 
Ill the statute. 

~t should be. further noted that Section 13 of Chapter 260 of the Laws of 1954 
~pec1ficall~ pro~1des that such resohitions, nolwithstc111diug the provisions thereof: 
-hall contmue m full force and. effect. Section 11 of that act also sets forth the 
111ethod whereb~ ~he operation of rent control may be removed in any municipality 
namely by resctsswn of the resolution. This procedure is exclusive. ' 

It is therefore o~r conclusion that regardless of the provisions and specific lan­
?uage of th~ .res?lutwns adopted by the municipality making rent control operative 
~n tha.t m~n1c1pal1ty, r_ent control will continue to be operative in those municipalities 
11 ~ :Wh1ch 1t was eff~c~1ve. ~n December 20, 1954, without the passage of further reso­
lutiOns by the mUiliCJpahhes or any other municipal action. 

Very truly yours, 

GROVER c. RICHMAN, ]R. 

A ttomey General 

By: DAVIIJ c. THO]I.!J?SON 

Deputy Alloruey General 

dct/t 
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DR. WILLIAM C. CoPE, Director 
Division of Planning and Development 
Dept. of Conservation and Economic Development 
520 East State Street 
Trenton, New Jersey 
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DECEMBER 31, 1954. 

FORMAL OPINION 1954-No. 25 

DEAR DIRECTOR CoPE: 
You request our opm10n on the authority of the Bureau o£ Navigation to 

license power vessels and operators and to police the operation of power vessels on 
privately owned bodies of water above tidewater in the State of New Jersey. 

We refer to Cliapter 236 of the Laws of 1954. That enactment is compre­
hensive legislation governing the licensing and regulation of power vessels on 
non-tidal waters. The Department of Conservation and Economic Development 
issues licenses for power vessels and operators, while the Bureau of Navigation 
is vested with policing authority. We deal with your inquiry as if directed to the 
Department's powers in general, not to the narrower scope of the Bureau of Navi­
gation's powers under Chapter 236 of the Laws of 1954. 

Our opinion is that the Department has authority to license power vessels and 
operators and to police the operation of power vessels on privately owned bodies 

of water above tidewater. 
Chapter 236 of the Laws of 1954, as well as its predecessor statute ( R. S. 

12:7-1 to 34), applies generally, without limitation to the regulation of power ves­
sels on public bodies of water only. Cf. Motor Vehicle Act, excluding regulation 

of private roads (R. S. 39:4-1). 
There are numerous parallels in the law for the exercise of the police power 

over the use of waters on private property. At common law, public nuisances main­
tained on private property are subject to abatement. Ponds containing stagnant or 
unwholesome waters constitute a nuisance. Farnham, Vol. 3, Watc,·s and Water 
Rights, 2628 ( 1904). Privately owned water courses may be regulated for flood con­
trol purposes. See Passaic v. Clifton, 14 N. ]. 136 (1953). The right to take 
water from the owner's land by subsurface wells is lawfnlly made subject to the 
approval of the \Vater Policy and Supply Council. R. S. Sf\ :l-1 et seq .. fa re 

Plainfield-Union Water Co., 14 N. J. 296 (1954). 
In the leading case of McCarter, Attorne)• Gr11rr!d v. 1-Judsoll Cvualy ~Vater 

Co., 70 N. ]. Eq. 695 (E. & A. 1906), affd, 209 U. S. 349 (1908), the statute 
(P. L. 1905, c. 238) barring diversion of the waters of a11y fresh water lake or 
~tream for use in another state was upheld as constitutional. Mr. J usticc Holmes 
sustained the restriction on private property rights as a valid exercise oi the 
:J(dice power. The legislative objective of pre•Jcnting the diversion oi waters out­
side the state \\'as granted precedence over the property rights of individual riparian 
owners, because of the threat to the public welfare and health in such diversion. 
Cf. Famham, Vol. 1, Waters aud Water Rights 282 (190~). stating that the rights 
of ri)Carian owners are always subordinate to public rights. 

In other fields of law, regulations of activities on private property with penal­
ties for violations are commonplace. The shooting ol firearms (N. ]. S. 2A:l51-ll, 
50) and firecrackers (R. S. 21 :3-2) and the possession of explosives (R. S. 21 :lA­
I S) are prohibited under or except for specified circumstances on private property. 
The statutes governing hunting and fishing make special exemptions for such activ­
ities on private property (R. S. 23 :3-1 and R. S. 23 :1-2). 
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Compelling reasons in the public welfare . 
what otherwise constitute inviolabl . sanctwn governmental invasions of 
tion of the p~blic safety are present\;r~ra~tt~/;~~t~f ~onsiderations for t~e protec~ 
both to public and private bodies of t U f e L~ws of J 954, With respect 
unqualified operators imperils the safe~a e~. . _nsa e operatiOn of power vessels by 
the public interest that power ves 1 y do Citizens of the State. It clearly serves 

f . se s an operators be J1c d d 1 . 
en creed on pnvate as well as bl" f h ense an rcgu at1ons be 

. ' ' pu IC, .:es water lakes and streams. 
The nght o, regulation includes the ri ht f . 

of Navigation. Only persons with a g. I o el_llry by mspectors of the Bureau 
I f 11 propne ary mterest or oth . h f can aw u y engage in power hoatin . 1 . er ng t o entry 

a tor's license issued by the Departm!n~n r~vate y o~ned bodtes of water; an oper­
confers no privilege on unauthorized o onservatwn and Economic Development 
lakes and streams. See Walden v p persoLnsk toLoperate power vessels on private 
(E & · mes a e and Co 126 N J E 

· A. 1939); Cobb v. Davenport 32 N J L 369 (S ., · · q. 249, 251 

DDF:MRL-k 

HoN. FREDERICK M. RAUBINCE:R 
Commissioner of Education 

175 West State Street 
Trenton, New Jersey 

' · · · up. Ct. 1867). 

Very truly yours, 

GROVER c. RICHMAN, ]R. 
Allorney GeJleral 

By: DAVID D. FURMAN 

Deputy A llor11ey General 

DECEMBER 3(, 1954. 

FORMAL OPINION 1954-No. 26 
DEAR COMMISSIONER: 

t 
you have request~d our opmwn on a question . 

he Laws of 1954, which provides a schedule of . ~nsing und:r Chapter 249 of 
for school teachers. You ask whethe th t' mmunum salanes and increments 
an . r e tme spent by a teach · · 
th emergen.cy ce~t~ficate is included in the employment . er Ill scrvmg under 

e teachers ~o~ttwn on the salary schedule. expenence which determines 
In our opmwn, the answer is no. 

The act defines "teacher" as includin "an f . 
staff of any district * * * wh h ld g Y_ ull-tmle member of the professional 

'fi o o s a vahd per t I' · certt cate appropriate to his offi . . manen , lmlted or provisional 
provided in the act is for "teac~e~rsp~~ll~hn.' or e~~loymel:t." The salary schedule 
~mployment". The term "year of employ~:n~'ta~e 'd ~nd dis_ based upon "years of 
em~loyment by a teacher for one academic .~.s . e ne Ill the_ act as meaning 

Sectwn 9 of the act reads as follows: year Ill one of the Institutions listed. 

. "The provisions of tl1is act shall not a 1 pnate certificate valid for h' ffi .. Pr> Y to any person whose appro-
'fi ' IS o ce, pos11Jon or emplo t. · certJ cate and to persons I d . ymen lS an emergency 

emp oye as subs!Jtutes on a day-by da b . , - Y as1s. 

i 
" j·~ 

I 
~ 

I 
I 
I 
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The foregoing prov1s10ns plainly in.djcate that only "teachers" as defined in the 
;,ct are entitled to the benefits thereof. In order that time spent in teaching may be 
credited towards years of employment for purposes of the salary schedule, such 
time must have been served as a "teacher", which means a person holding a 
J>ermanent, limited or provisional certificate, and not one who teaches only on an 
{:mcrgency certificate. 

ipc;v;b 

HONORABLE FREDERICK M. RAUBINGER, 
Commissioner of Ed11calion, 
175 \Vest State Street, 
Trenton, New Jersey. 

Very truly yours, 

GROVER c. RICHMAN, ]R. 
Attorney General 

By: THOMAS P. CooK 
Deputy A 1/orney Ge11eral 

FEBRUARY 4, !954. 

MEMORANDUM OPINION P-1 
DE.AR Co~nnssiONER: 

Your office has requested our construction of Section 18:14-17.3 of the Revised 
Statutes (Chapter 273, P. L. 1953, Sec. 1), which reads: 

"\Vhenever a board of education, now or hereafter furnishing high school 
education for the pupils of another school district pursuant to section 18:15-7 
of the Revised Statutes, finds it necessary to provide additional facilities for 
the furnishing of education to high school pupils, it may, as a condition 
precedent to the provision of such additional facilities, enter into an agree­
ment with the board of education of such other district for a term not 
exceeding ten years whereby it agrees to provide such education to the 
pupils of such other district during the term of such agreement, in con­
sideration of the agreement by the board of education of such other district 
that it will not withdraw its pupils and provide high school facilities for them 
in its own district during the term of said agreement, except as provided 
in this act." 

Your specific question is whether the ten-year period mentioned in the statute 
must begin to run not later than the date of the agreement between the two boards 
(If education, or whether such period may by the terms of the agreement begin to 
run not from the date of the agreem.ent itself but from the date that such additional 
!acilities are actually provided to the sending district. 

In our opinion, the latter alternative is permissible under this statute. The 
purpose of the law is to protect a school district which is to undergo the expense 
of providing additional facilities in order to accommodate pupils from another 
district. The protection is furnished by allowing· the receiving district to secure 
from the sending district a binding agreement that the latter district will not with­
draw its pupils (except with the consent of the Commissioner of Education) for a 
specified period, over which the capital expenditures by the receiving district can 



62 OPINIONS 

be at least partly amortized. To effectuate this beneficial purpose, the law should be 
.construed so as to afford to the receiving district the right to bargain for the 
maximum pr()t;·c_~io?. which the law makes possible. 

The statute provides that the agreement may be "for a term not exceeding ten 
years"; that education shall be provided to the pupils of the sending district "during 
the term of such agreement'', and that the sending district will not withdraw its 
pupils "during the term of said agreement'' unless the consent of the Commissioner of 
Education is obtained. The statute thus plainly indicates that the term not exceed­
ing ten years should coincide with the period that the facilities are actually provided 
to sending district and the pupils of the latter are using those facilities. There is 
no reason to infer, however, that the agreement cannot be made before the term 
commences. Experience has shown that the financing and construction of additional 
or new facilities by school districts may take at least two years; yet a receiving 
district which is planning an expansion of its facilities to take care of a sending 
district has no security in its relations with the latter until the two have entered 
into a binding contract. The receiving district, therefore, should be allowed to' make 
the agreement before it proceeds to expand its facilities. 

All of these considerations are respected by an interpretation of the statute 
which will allow the agreement to be entered into when the increase in facilities is 
still in the planning stage, but which will also permit the agreement to run for a 
term not exceeding ten years to commence at the time the facilities are actually 
provided to the pupils of the sending district. 

tpc.d 

HoH. ARcHIBALD S. ALEXANDER, 

State Treasurer, 
Trenton, New Jersey. 

Yours very truly, 
GROVER c. RICHMAN JR., 

· Attorney General. 

By: THOMAs P. CooK, 
Deputy Attorney General. 

MARCH 26, 1954. 

MEMORANDUM OPINION P-2 

· RE: Delegation of authority by Director of Division of Purchase and Property 

DEAR TREASURER: 

We have been requested for an opinion as to whether the action of Fred V. 
·Ferber, Dire_ctor of the Division of Purchase and Property, in delegating Mr. 

·Joseph J, Sh1elds, Buyer, to exercise the power and duties imposed upon Mr. Fetbei­
by law is in accordance with the provision of N. J. S. A. 52 :!SA-17' and related 
-statutes. · 

:S..:.,· 
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The delegation of authority referred to is contained in a memorandum dated 
February 4, 1954 and states as follows: 

"DESIGNATION OF AGENT 

I, Fred V. Ferber, Director of the D}vision of Pur~hase and Property 
do hereby authorize Joseph J. Shields, Buyer, to exerc1se the pow_ers and 
duties imposed upon me by any law which requires my approval or s1gnature 
on architectural drawings, specifications, "notices of award", contrac~ agree­
ments with the "Trades", Invoices in connection with constructiOn and 
architects' fees, "change orders", certificates of final acceptance of completed 
construction work construction materials and other forms and correspond­
ence pertinent to ~he administrative functions o~ Ar~hitec.tural. Sec~io~. of !he 
Division of Purchase and Property. Mr. Sh1elds des1gnat10n IS Actmg 
Approval Officer." 

This designation is effective immediately and is to continue until April 

I, 1954. 
/s/ Fred V. Ferber, Director" 

]t is apparent that' the contents of this memorandum accomplish. a clear deleg~­
tion of Mr. Ferber's authority to Mr. Shields. In order to determme Mr. ~erber s 
authority to delegate his authority we have examined the statutes to determ_me the 
intention of the Legislature. We find that N. J. S. A. 52 :lBA-16 prov1des as 

follows: 
"The Division of Purchase and Property of the existing State Departm~nt 
of Taxation and Finance together with all its functions, powers and ~ulles 
is continued but such division is hereby transferred to and constituted 
the Division' of Purchase and Property in the Department of the Treasury"· 

and N.J. S. A. 52:18A-18 provides as follows: 

"The functions, powers and duties of the Director of the Division ._of Pur­
chase and Property of the existing State Department of Taxatwn and 
Finance are continued, but such functions, powers and duties are hereby 
transferred to and vested in the Director of Purchase and Property estab­
lished hereunder in the Department of the Treasury". 

We have reviewed the statutes relating to the functions, powers and duties of 
the Director of · Purchase and Property as they are presently constituted and 
also the functions, powers and duties of the Director of the Division of Purch~se 
and Property as they were constituted under the State Department of Taxation 
and Finance. We find that the only authority given by the Legislature ~o the 
Director of Purchase and Property under the present statute and to th~ D1rector 
of Purchase and Property which is incorporated in the prese_nt statutes IS for the 
appointment of assistants; to wit: N. J. S. A. 52:25-10 provides: 

"The Commissioner shall appoint such clerical, technical and other assistants 
as may be necessary, fix their compensation and prescribe their duties, subject 
to existing laws and appropriations made therefor". 

An assistant has been defined, 67 Corpus Juris Secundum "Officers" Section 148: 
"The term "assistant," when used with respect to an assistant to a J:>Ublic 
officer, has been held to refer to one who helps a public officer in the p:r~ 
formance of the latter's duties, that is, one who stands by and helps or a1~s 
an officer. An assistant has been held not to be a deputy or agent of h1s 

chief". 
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A review of the authorities reveal that · · 
that where official duties involve the :xercise ltofiS / w~~l settl~d principle of law 
public weal, they cannot be delegated and must b;scpererfloonrmaend Judgment for the 
the abs n f only m ""'rson in 
" . e ce o a,,ny statutory authority to the contrary 43 .-~ 
Pubhc Officers Section 461, page 219 provides: . American Jurisprudence 

" * * * Offi . I d · · · for th . . bl" Cia ttles mvolvmg the exercise of discretion and judgment 
e pu IC wea cannot be delegated. They can be performed o I . 

person. * • *" n y m 

This principle has been foll d · B 
(Mass. 1911); Broderick v, Ci~:~f ~r;;e:o;::,.;- :;e1{'t';t(~d)9573~· ;-0 504, 508, 
1946) ; State, Danforth, pros. v. Paterson 34 N J · · . '. 4 

•. _(N. Y. 
Corpus Juris Secundu~ "Officers" Sectio~ 104 pr~v~e:~J, lb8 (Sup. Ct. 1870). 67 

"In the absenc~ of statutory authority a public officer cannot delegate h. 
J>?Wers! ev~n _w1th the approval of a court. An officer to whom a IS 
dcls?beredhobn IS mtrusted, cannot delegate the exercise thereof ex-eptpoawserproef 
s n y statute H h d ' · -terial act a h . ; mayh, owev~r, elegate the performance of a minis-

' s w ere a ter t e exercise of discretion he dele ales to a ~e pe:£ormance of a ministerial act to evidence th~ result og£ h" notherf 
d1screhon". 1s own act o 

It is · · h f authorizin;y M~:~~~~be~ e~~eorriirt;catto rinofthpe abshence ofd specific statutory authority 

d 
· . . • urc ase an Property 1 d 1 h" 

. u~es, his action in the present instance is not in c f : o e egate IS 
1t IS presently constituted. on ormance w1th the statute as 

N. ]. S. A. 52 :lSA-34 gives to the St t T h a e reasurer t e authority to exercise 

~~~a=:~ :~~t~b;~nt f~~re~~or. r~~:~efore, whenever any of t_he directors in his 
powers of the Director of P:r.chase ~~h~r~~ t personld a~thorlzd to exercise the 

N. ]. S. A. 52 :18A-_30 (e) provides: r y wou e the State Treasurer. 

"* * * Th S e tate T_reasurer shall designate as Deputy State Treasur 
~~ce;h~~l e~p~~~e ~~ththethDeSpartment. Such designation shall be in ;~it~~ 

WI e ecretary of State " "Th D S 
Treasurer shall have and exercis h · · · e eputy tate 

;~~=:u~!r t~e. ~~.~te Treasurer du~i~ge ~w=~~e~~: r;rf~i:~iWt~ f~~c:~~n~:a~~ 

GCR:AS;jaw 

Yours very truly, 

GROVER C. RICHMAN, JR., 
Attorney General. 

By: ANDREW A. SAL VEST, 

Deputy Attorney General. 

L 
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APRIL 5, 1954. 

MR. JoHN A. WooD, 3RD, 
Secretary Teachers Pension and Ann11ity Fw1d, 

State House Annex, 
Trenton, New Jersey. 

MEMORANDUM OPINION P-3 

DEAR MR. WooD: 
Your inquiry of March 22, 1954 concerning Mr. Harry W. Estelle who was 

retired by your Board, for physical disability on October 24, 1950, is acknowledged. 

Apparently this disability retirement was based upon a lung condition which 
Mr. Estelle claimed he developed during his services as a janitor, employed by 

the Red Bank Board of Education. 
At about the time of his retirement it appears that Mr. Estelle also filed a peti­

tion with the Workmen's Compensation Division claiming: a compensable accident 
on April 26, 1950. Prior to the hearing in the Compensation Division Mr. Estelle 
in June 1951, instituted an action for damages in the Law Division of the Superior 
Court, alleging that he had sustained injuries by reason of the negligence of the 
defendant Board of Education to provide him with a safe place in which to work. 
In the Law Division proceedings, one of the separate defenses pleaded by the 
defendant was that the plaintiff's exclusive remedy was in the Workmen's Compen-

sation Division. 
At the conclusion of the hearing before the Workmen's Compensation Division, 

the Deputy Director granted a motion to dismiss the petition on certain grounds 
not herein material. No appeal was taken from that decision. 

On June 9, 1952 the plaintiff recovered a judgment of $80,000 in his law action. 
The Appellate Division of the Superior Court reversed this judgment, remanding 
the case for a new trial on the ground that the trial court had erred in the charge 
to the jury (26 N. J. Super. 9, 1953). The Supreme Court granted defendant's 

petition for certification. 
The Supreme Court held that the trial court was without jurisdiction and 

therefore its judgment was null and void; further holding that in the absence of 
a written rejection by the plaintiff of his benefits under the Compensation Act, his 
remedy for his injury was under that Act. (I 02 Atl. 2nd. 44-1954) 

We are informed that the petitioner has now re-opened the proceedings before 
the Workmen's Compensation Division, where the matter is at this moment 

pending.' 
We are of the opinion, and so advise you, that Mr. Estelle may not receive 

the benefits of a disability retirement allowance from your fund, and benefits under 

the Compensation Act, for the same injury. 
In DeLorenzo v. Newark 134 N. J. L. 7 (E. & A. 1946) the Court had before 

it the issue as to whether a publ1c employee receiving compensation payments for 
injury arising out of and in the course of his employment with the defendant, might 
also receive a pension from the defendant. In regard to this issue the Court held 

as follows: 
"We agree with the court below that what the plaintiff 'receives under 

the Pension Act is a reward for past services and safeguard against want 
in old age; what he receives under the Workmen's Compensation Act is 
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compensation for the disability resulting from the m)ury he sustained. The 
payment of workmen's compensation is based upon a contract of employ­
ment of which the terms of the act are a part; if the workingman is in­
jured he is entitled to be compensated for that injury under the Workmen's 
Compensation Act but based largely on his rate of pay.' 

"We distinguish between the status of a person receiving· a pension and 
a person receiving workmens compensation. The relationship of an employer 
and an employee is not consistent with the position of a pensioner as such, 
for the reason that a pensioner severs all relationship of employer and 
employee, he has no further duty to his employer nor is he entitled to any 
of the benefits which may accrue to an employee. An employee receiving 
workmens compensation is under the relationship of employee and employer, 
as is indicated by the fact that such employee must continue to be carried 
on the public payroll pursuant to R. S. 34:15-44. The plaintiff must be one 
or the other and as he admittedly now receives workmen's compensation 
he is an employee. We therefore hold that the plaintiff cannot have the 
benefits of both statutes. Judson v. Newark Board of Works Pension Asso-
ciation, 32 N. J. L. 106; affirmed, 133 I d. 28." · 

This same rule, is now incorporated in our statutes, R. S. 34:15-43, as amend­
ed, stating, inter alia : 

"No former employee who has been retired on pension by reason of 
injury or disability shall be entitled under this section (public employees 
within Workmen's Compensation Act) to compensation for such injury 
or disabjlity; . • ." 

In Breheny v. Essex County 136 N. ]. L 524 (E. & A. 1948) the Court citing 
the DeLorenzo decision (supra) as well as the statute above cited, stated: 

"A person cannot· have the benefit of both the pension and Compensa­
tion Acts. It is axiomatic that to be entitled to compensation the relationship 
of employer and employee must exist and that there is no ·such relationship 
in the case of a pensioner. A person cannot be both an employee and a 
pensioner; he must be one or the otheL" 

In view of the statute and the decisions cited above, l see no way in which, 
to use your words you can "bargain with the insurance company carrying the 
Workmen's Compensation business for the Red Bank Board of Education so 
that Mr. Estelle's income can be paid partly by us and partly by the insurance 
company." 

Assuming, as I have stated, that the cause of Mr. Estelle's retirement for 
physical disability is the same injury for which he seeks benefits from the 
Workmen's ·Compensation Division. It would be necessary for you to discontinue 
the disability retirement allowance, should he receive and accept an award from 
the Workmen's Compensation Bureau. 

gcr;ddb;c 

Yours very truly, 

GROVER C. RICHMAN, ]R., 

Attorney General. 

By: DANIEL DE BRIER, 

Deputy Attorney Ge1zeral. 
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THE CiviL SERVICE CoMMISSION, 

State House, 
Trenton, New Jersey. 

MEMORANDUM OPINION P-4 

APRIL 12, 1954. 

Re: Position of Counsel to S,heriff, Passaic Co1tnty 

GENTLEMEN: 

67 

Your recent inquiry seeks advice as to whet~~r the ~s1t10n of Counsel to 
the Sheriff of Passaic County is within the class1fted serv1c~ of t~e county and 
whether an appointment to such a position must be accomplished m the manner 

"d d b the Civil Service Act and the regulations made pursuant thereto. '!"e 
~~~vin£~rm~d that Passaic County has adopted the provisions of t_he _statutes r!!lat~ng 
to civil service. We also understand that the Counsel to the Shenff ~s not a_me;r ~r 
of the County Law Department but is an employee of the Shenff appomte Y 

him pursuant to R. S. 40 :41-31. 

It has been held that, in counties where ~~e Civil _Service Act has bee.n adopted, 
employees of the sheriff are within the class1fted serv1ce of the county w1th respe( ct 
to protection against discharge at will, Sullivan v. MeDsker, 84 N. J. _L; 380 _E. 
& A 1913) and aritrary reduction in salary, Scancarella v. Dept. o~ Cwtl Serv1ce, 
24 N J S~per. 65 (App. Div. 1952). The opinions in the above c1ted c~ses con-

• 1. • to the effect that the sole power of selection of employees IS vested· 
tam anguage . · 11 · h t d to the 
in the sheriff by virtue of R. S. 40:41-31 mferentta y w1t ou regar , 

C. ·1 s · Act However the language referred to was not necessary to the 1v1 erv1ce . • · · 1 d t 
decisions. And ·it would appear to be contrary to the con_sht~ttona man a e .c?n-

. d · A t' 1 VII Section 1 paragraph 2 of the Constttutwn of 1947 reqmrmg'. 
~.~ne . 1~ \

1
c e to. be mad: according to merit and fitness to be ascertained, 

pfpom mens t:c;bie by examination which as far as practicable, shall be com-
as ar as prac I , ' ' d' t t 11'ng 

t·t· " It is therefore our opinion that these 1cta are no con ro I • pe 1 1ve ... 

We are next met with the underlying statutory philosophy expressed in R. S. 
II :22--3, which provides that: 

"The classified service shall include all persons in the pa_id 
county, municipality or school district operating u_nder t?1s 
included in the unclassified service as enumerated 1n sec!ton 
this title." (emphasjs supplied) 

service of a 
subtitle not 
11:22-2 o£ 

The position under discussion is not specifically placed in the unclassified 
service by the provisions of R. S. 11 :22-2, as amended. Paragraph e of the statute· 
~elating to law officers of a county would not seem to apply, nor wo~ld ~ragraph. 
k relating to legal assistants of the law departments _of the counties, smce the 
position does not encompass the rendering of legal servtces to the county as such 
but only to a single officer. 

The Civil Service Commission has, by the provisions of N · J. S. A. 11 :22-~0, 
I R S 11 ·22 2 (o) as amended been granted the power to determme 

see a so . · · - • ' . 2-2 d d) 
whether positions (other than those enumerated m R. S.· 11 :2 , as. a_men e 
shall be in the classified or unclassified service. In so do.mg the Comm_1ss_10n must 
adhere to the legislatively prescribed standards. That 1s, the CommiSSIOn must 

determine: 
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"***whet her or not it is practicable to determine merit and fitness 
*** on the basis of-First, competitive examination, or Second, examination 
which is not competitive, or Third, minimum qualifications therefor ***." 

If the Commission determines that it is not practicable to determine the merit 
and fitn~s_s by any of the aforementioned means the position shall, according to 
the prQvJSJOn of N. ]. S. A. 11 :22-51, be placed in the unclassified service. 

It ~hould be observed that if the position is one which has heretofore been 
treat_ed as belonging in the classified service it would be necessary, under the 
reqUirements uf N. ). S. A. 11 :22-52, to hold a public hearing and publish findings 
stating the basis of the determination. 

We are not unmindful of the confidential relationship which would exist be­
tween the shuiff and his counsel; however, this does not of itself remove the 
position from the classified strvice. It is one of the factors which should be taken 
into consideration by the Commission in making its determination. 

We conclude therefore that the position of Counsel to the Sheriff of Passaic 
C?~nty as. presently _co~stituted is within the classified service of the county. The 
C•vtl Serv1ce Comrmss10n, however, has the requisite statutory authority to place 
the position in the unclassified service if, but only .if, it finds that it is impracticable 
to determine the merit and fitness for such a position by means of competitive or 
uon-competitive examination or by means of minimum qualifications. Until such 
a determination has been made the position would remain in the classified service. 
Appointment to such a position would have to be accomplished in the manner pre­
scribed by the statute and the appropriate Civil Service Regulations. 

GCR :JFC :kms 

MR. GEORGE M. BORDEN, Secretor),•, 
State Employees' Retirement System, 
State House Annex, 
Trenton, New Jersey. 

Very truly yours, 

GROVER c. RICHMAN, )R., 

Attorney General 

By JOHN F. CRANE, 

Deputy AltoriU!y General 

APRIL 14, 1954. 

MEMORANDUM OPINION P-5 

DuR MR. BoRDEN: 

l have your inquiry concerning Mrs. Anna R. Johnson, wife of Harvey C. 
Johnson, a for~er; employee of the State Hospital at Trenton, New ] ersey, who 
has made apphcahon for the amount standing to her husband's credit in the 
annuity savings fund of the State Employees' Retirement System. 

I 

j 
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Mrs. Johnson's application is made under the provisions of Chapter 157, P. L. 
1953 (N. J. S. A. 43 :14-29) which provides that if a contributor "dies before 
retirement", his accumulated deductions shall be paid to such person as .he shall 
have named by written nomination duly executed and filed. with the Board of 
Trustees. 

From the information furnished you by Honorable Sanford Bates, Commission­
i!r of the Department of Institutions and Agencies of the State of New Jersey, it 
would appear that Harvey C. Johnson disappeared from his employment, having· 
taken with him some of the funds of the institution in which he was employed. 

It further appears that on October 23, 1953 a judgment was entered in the 
Probate Division of the Mercer County Court by Judge Charles P. Hutchinson, 
adjudging that the said Harvey C. Johnson be declared dead as of the date last 
heard from, namely, January 4, 1946. 

You now inquire whether the accumulated dividends should be paid to the 
alleged widow, Anna R. Johnson, named by Harvey C. Johnson as his beneficiary, 
on the basis of the judgment of the Mercer County Court declaring the legal death 
.of Harvey C. Johnson. 

In the first place, it will be observed that R. S. 43 :14-29 referred to above, 
makes no reference to the type of proof of death that is to be submitted by the 
betneficiary. Nor is there any requirement in said statute that proof of actual death 
is reguired. (Cf. Kopacka v. Roma_n a~ Greek Catholic Gymnastic Slovak Union 
Sokol, 14 N. J. Misc. 580 (Circ. Ct. l<U6). 

·Chapter 345, P. L. 1951 (1st Sp. Sess.) (N.J. S. 3A-4D-l toN.]. S. 3A:40-6), 
sometimes referred to as the Death Act, authorizes under certain circumstances and 
proof, the presumption of death of any person who absents himself from the 
place of his last lrnown residence for seven (7) years successively, when, after 
<liligent inquiry, it cannot be ascertained that he was alive during said period, or 
at any subsequent time, unless it is proved that he was alive within the seven 
years or at any subsequent time. 

The cited statute touching upon the presumption of death after seven years, 
was adopted originally in 1797 and remained unchanged until 1895 when an amend­
ment was adopted extending the provisions of the act to non-residents and adding 
a provision on the subject of concealment. Armstrong v. Armstrong, 99 N. J. Eq. 
19 (Ch. Ct. 1926). 

The 1951 statute adopted as part of the new Title 3A of the Revised Statutes, 
·permits a presumption of death under the circumstances set forth in the statute. The 
statute creates the presumption as a rule of evidence and may be rebutted. Kopacka 

·v. Roman and Greek Catholic Gymr~astic Slovak Union Sokol, supra. In other 
words, the presumption declared by the statute, as was pointed out by· Chancellor 

Magie in Meyer v. Madreperla, 68 N. J. L-258 (E. & A. 1902) "defeats the pre­
sumption of continuance in life, and raises a counter presumption of death. This 
counter presumption of death is' not a presumption of fact, but a presumption of 
law, which, in the absence of proof rebutting such proof, stands as proof of death. 
The presumption raised by the statute . . . is not mere presumption of death but 
1s also a presumption fixing the time of death at the expiration of the of the seven 
successive years of absence unheard from." 

In connection with the question before us, the decision of our Court of -Errors 
-and Appeals in Meckert, el al. v .. Pwdential Insurance Company, 114 N. J. L. 320. 
(E. & A 1934), is interesting. The facts in that case disclose that the Prudential 
Insurance had issued a policy of insurance on the life of one Boeddinghaus, the 
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beneficiary being his wife. Not having been heard from for a long period of time, the 
beneficiary brought suit on the policy, some seven years after the disappearance of 
the insured. There was adduced by the defendant at trial evidence showing that the 
insured had been a forger, "a hard drinker", and had been run down physically and 
mentally at the time of his disappearance. ] udgment was rendered for plaintiff, 
and defendant appealed. 

On appeal, defendant argued that the [act that the insured was a fugitive from 
justice (as is apparently inferred by the letter from Commissioner Bates in the 
present claim) overcomes the presumption of death authorized by the Death Act. 
Rejecting this contention, the Court stated: 

"The fact that the insured was wanted for forgery or other crimes may 
have been a motive for disappearing but such reason would not be sufficient 
for remaining away for a period of over seven years and, therefore, such 
facts would not overcome the presumption of death as a matter of law. Ewing 
v. Metropolitan Lift InsHraMe Co., 191 wis. 299; 210 N. W. Rep. 819; Rod­
skier v. Northweslem Mutual Life Insurance Co., 248 N·. W. Rep. 295; 
Porker v. New York Life Insurance Co., 107 So. Rep. 198; 44 A. L. R. 
1487. The weight of authority in this country seems to sustain the above 
views." 

Jn Apfelbaum v. Prude11lial Insurance Co., 12 N. ]. Misc. 62 (Sup. Ct. 1933), 
suit was brought on a policy, by the beneficiaries thereof, when the company refused 
to pay the proceeds on the mere declaration of the legal death of the insured, after 
seven years absence, and not having been hard from within that time or subsequently. 
Judgment below went for the plaintiff. 

The defendant argued, on appeal, that it was incumbent upon the plaintiffs to 
prove the actual death of the insured as a condition precedent to recovery on the 
policy, which required proof of death. The policy did not, by its terms, require 
proof of aciHal death. The Court held that all contracts, including the policy of 
insurance before the Court, "are subject to the law of the sovereignty" and the 
Death Statute is part of that Jaw. The judgment for plaintiffs accordingly was 
affirmed. 

Another interesting case, the facts of which parallel in some instances the 
claim now before you, is Policeme,'s Brmevolc1tt Association of Chicago v. Ryu, 
lJ 1., 72 N. E. 764 ( 1904). It appears that Ryce, a member of the Chicago Police 
Department, and hence a member of the defendant pension fund, disappeared on 
May 16, 1895, and had not been heard from for a period of over seven years, in 
spite of diligent search. The evidence also disclosed that at one time Ryce had 
been discharged for absence from duty without permission, drunkeness and neglect 
of duty. · 

Presuming Ryce was dead, his wife brought suit to recover her husband's dues 
and assessments, under a clause of the policy issued by defendant to her husband 
reading that the beneficiary was entitled to such monies "within thirty days afte; 
satisfactory evidence of the death" of the member. 

De~endant appealed from a judgment for plaintiff, which judgment, however, 
was aff1rmed for plaintiff. 

Jn view of the foregoing, I am of the opinion, and so advise you, that it is 
legally proper for your Board of Trustees to accept, in the absence of proof to 
the contrary, the judgment of the Mercer County Court declaring the legal death 
of_ r;arvey Johnson on January 4, 1946, and based on said judgment, to honor his 
w1fe s request for payment to he• of the accumulated di"fidends. 

I 
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· also .be said that there is no question here involved as to 
In passmg, it may f h ble s rvice 

the right of an employee to collect a pension when the matter o onor~ e 
is raised due to alleged questionable conduct of the employee. The claim of Mr~. 
Johnson 15 only for a return of deductions heretofore taken from her husband s 

salary. 

1 t . 'th Comm1"ssioner Bates' statement that these funds might be n connec 10n WI • 
claimed by the insurance company which had made good the loss sustamed by the 
institution, you will recall that Sec. 22 of Chapter 109, P. L. 1921 (R. S. 4~ :14--42) 
specifically exempts pension rights and payments ~;om your fund from levy and 
sale, garnishment, attachment or any other process. 

In view of Commissioner Bates' concern, we made det~iled inquiry ~to this 
po'nt The insurance company in question, namely, the Ftdehty and Deposit Com­
pa1ny: has stated that it feels that by reason of having paid the amount of the 
alleged loss to the State, under the bond issued by them, that _1t may be_ subrograted 
to the position of the State as to any funds t~at may otherw1se be avaJiable to the 
State. A copy of its communication on -the subJeCt dated March 16, 1954 1s enclosed. 

Subrogration has been defined by our Supreme Court in Pennsylv~nia" Grey­
hou'ld Lines, Inc. v. Rosenthal, 14 N. ]. 372, 389 (Sup. Ct.1954) as g~vm~, to the 
payor of the common obligation all the rights and remedies of the obhgee. In the 
matter before us the common obligation was to make the ~tate whole_ for the 
monies whic!t had been wrongfully taken from it. Tnese momes were pa1d. to the 
State by the Fidelity and Deposit Company. However, we must here agam note 
the existence on our statute books of Sec. 22 of Chapter 109 P. L._ 1921_ referred 
to, supra, which statute, it will be recalled, specifically exempts pensiOn nghts and 
payments from levy and sale, garnishment, attachment or other process. It ~ay 
be argued, and perhaps with merit, that this statute can~ot be ass~rted. agamst 
the State itself if the State desired to appropriate the pen~10n deductions m order 
to reimburse itself for monies wrongfully taken by a_ pens1o~er. We are ~ot con-

d h re however W ith the State as such but w1th an msurance earner who 
cerne e , • . .' · t be 
reimbursed the State by virtue of an mdemmty contract. This contr~ct ca_nno 
said, in my opinion, to extend to the insurance company such ~overei~ nghts of 
the State as would permit the insurance comp_any m quest10_n to Ig_tJOre the 
provisions of a specific statute exempting pens10n payments m question from 

legal or judicial appropriation. 

GCR :DDeB: kms 

En c. 

Very 

By 

truly yours, 

GROVER c. RICHMAN, }R., 

Attorney Gener-al 

DANlEL DE BRmR, 

Deputy Attorney General 



72 OPINIONS 

APRIL 23, 1954. 
MR. G<lRDON s. KERR, 
Director of the Division of l11veslment, 
Department of the Treasury, 
State House, 
Trenton 7, New Jersey 

MEMORANDUM OPINION P-6 

DEAR MR. KERR: 

Your letter of April 20, 1954, requesting the opnuon of this Office on the 
general question as . to whether money held by the State Treasurer at interest 
in time accounts is to be considered as an investment, is acknowledged. 

It is assumed from our several conferences on the subject that your question 
relates to moneys which are not required by the State Treasurer for immediate 
purposes, and which, accordingly, are deposited by him in open time accounts with 
interest, subject to withdrawal upon such specified notice as has been, or m~y be 
agreed upon, between the State Treasurer and the depositary concerned. 

Specific authority authorizing the State Treasurer to deposit moneys in in­
terest-bearing time accounts is contained in R. S. 52:18-17 and R. S. 52 :18-18. 
as amended. 

R. S. 52:18-17 states: 

"The state treasurer shall, except as otherwise provided, deposit to his 
credit as treasurer, all public moneys coming into his hands, within three 
days after receiving same, in such of the national banks located in this 
state, and institutions authorized by this state to carry on a banking business, 
as he may select, that will allow interest not exceeding two per cent per 
annum on all balances. All interest so earned shall be credited to the state. 
Before making any such deposit of public moneys the state treasurer may 
require from any such institution a deposit of bonds of the United States 
or bonds of the State of New Jersey designed to secure any deposit made 
pursuant to the provisions of this section." 

R. S. 52:18--18, as amended (Chap. 79, P. L. 1944) states: 

"The State Treasurer may, when in his judgment it is not compatible 
with public safety to deposit the public moneys, or portion thereof, upon in­
terest bearing terms, as provided by section 52 :lS--17 of this Title, deposit 
the same without interest or open time accounts with interest subject to 
withdrawal upon thirty days' notice, in such of the national banks located 
in this State and institutions authorized by this State to carry on a banki~ 
business as he may select, until such a condition has, in his judgment, ceased 
to exist. In all cases where a deposit is made, pursuant to this section, the 
State Treasurer may require from any such institution a deposit of bonds 
of the United States, or bonds of the State of New Jersey, designed to 
secure any deposit made pursuant to this section; provided, that such require­
ment shall be deemed to be met if the Federal Reserve Bank of New 
York or the Federal Reserv Bank of Philadlphia certifies to the State 
Treasurer that, pursuant to authority given by the depositary, it holds bonds, 
owned by the depositary, of the kind and in the amount required by the 
State Treasurer to secure any such deposit." 

l 
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At this point, it is interesting to note that R. S. 52 :1 &-18, supra, uses the 
words "time accounts". In a series of conversations held with a senior official of 
ihe Department of Banking and Insurance in connection with the research incident 
to the preparation of this opinion, we were informed that by the use of the words 
"time account", wh:tt was meant was ''savings account", the word savings" being 
avoided, howeYer, by reason that at the time the statute wa~ enacted, the word 
"savings" was considered as the exclusive property of savmgs banks as then 
defined by our banking statutes. 

\Vhat do we mean by the word "investment" ? The word apparently has no 
precise legal definition. This fact was early observed by Vice Chancellor Van 
Fleet in Una ~·. Dodd, 39 N. J. Eq. 173, 186 (Ch. 1884), when he stated: 

"So far as I am aware there is no technical legal definition of the 
word 'inYestment' as applied to money." 

In Burkhard Im·cshumt Co. v. U. S., 100 F. 2d 642 (9 Circ. 1938), the Court 
quoted with approval the fot!owing definition of "investment", taken from Webster's 
New International Dictionary (Merriam 2nd Ed. 1935) : 

''The inYcsting of money or capital in some species of property for in­
come or profit; the sum invested in the property purchased." 

In Ge11,·sstr. Tnt.stn Corp. v . Smith, 102 F. (2d) 125 (6 Circ. 1939), the Court 
considered the meaning of the word "investment" as it appears in the National 
nanking Act and held: 

"The word 'investment' has no technical definition as applied to money 
and usually its meaning must be determined from the .contents.· In its most 
comprehensive sense, it is generally understood to signify the laying out of 
money in such a manner that it may produce revenue whether the particular 
method be a loan or the purchase of stocks, notes, securities, or other 
property ... It ordinarily means the use of capital for a specified time for 
the purpose of deriving an income therefrom as distinguished from a tem­
porary or speculati,·e use of it ." 

Now, as to whether money OJ.l deposit at interest in a bank is to be con­
sidered as an im·estment, the Court of Chancery of Delaware in Sapp v. Sapp, 
96 A. (2nd) · 741 (1953), in construing a: will specifically held that the word "in­
;·estment" included a bank deposit at interest. 

In an earlier case, namely, In re.; · Owne's Estate, 36 N. Y. S. (2d) 60, 178 
l.Iisc. 957 (N. Y. Surrogate Ct. 1942) the New York Court in construing a will 
pointed out that "The word 'investment' is a vague term, and no general rule can 
be laid down as to its meaning." The Court further pointed out that although strictly 
the term might be limited to stocks, bonds and other evidence of indebtedness, that 
it likewise, "has been construed as including money on deposit in a bank". 

ln view of the foregoing, it is our opinion that the deposit of monies, not 
required by the State Treasurer for immediate state needs, in interest-bearing bank 
accounts, subject to withdrawal upon staled notice, may be regarded as an invest­
ment. 

DDeB:kms 

Very truly yours, 

GROVER c. RICHMAN, )R., 

/}ttorney General 

By DANIEL DE BRIER, 
D eputy /J.IIorney General 
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HaN. CARL HototRMAN 

Commissioner of Labor ~~~d lnd~tsll' 
S ~ 
, tate House, 

Trenton, New Jersey. 

MEMORANDUM OPINION P-7 
DtAR COMMISSIONER: 

]UNE 1, 1954. 

You have asked if, in our opinion R S 3 6- . 
which are sold baked goods (and th ' f d · ff 4

: 110_ ~ppl_res to vehicles from 
which baked goods are manufactu o d er to? stu s as spectfled m R. S. 34 :6-105)' 
manufacturers of which baked ~e ou stde of the State of New Jersey, and the 
ment of Labor and Industry. goo s are, consequently, not licensed by the De.part-

Yo I · d. 
manufa ut Jave ;n tcated by correspondence that similar_ vehicles of New Jersey 

b 
c urers a ways have been considered subJ. ect t h 

Y your Department. 0 t IS statute and to inspection 

. In our ~pinion the provisions of R. S. 34 ·6-JJO . 
whtch the articles enumerated in R S 34 ·6-IOS · ~pply to all veh1cles from 
articles are manufactured in Ne .J . . are sold m New Jersey, whether the 

w ersey or not. 
R. S . 34 :6-110 reads : 

"Biscuits pies bread c a k k . 
confectionery' shall' be kep't i~ ~ ers, cd.a ·e, macarom and other foodstuffs anct 

ry an atry rooms The floors sh 1 
trays and every kind of appliance used . fo t . . h ' e ves, pall ~ . 

. d h r s onng t e same ~hall b 

t;:altll~l~in~ a:o!~e;n~a~sl~=s e=~~~Y c~~~r:~Jo;~~~~ie ~~=~~e~ha~r:er. ;ec~:ric~!~ 
the propnetor of a ny place where any of said arti I / OVI e Y 
factured for sale. All _ baked goods on display in t~:\:r:s ~a e or manu­
we~! protect~d- fro_m fhes, dust and dirt. All vehicles from wh~oms must be 
artJcles spectfted m section 34 ·6-105 f tl . . I ch any of the 

I · 0 11s tit e are sold shall be ke t · 
a c ean condition and all baskets or other conta· · . P m 
stuffs or confections are conveyed to the streets s~~~r~e~:lo:hllch suchdf~od­
way to exclude fl' d t h e Y covere m a · tes, us or ot er sources of contamination." 

.. . The plain .. language of the las t sentence or" the statute seems hard I 
mtcrprctatton . It has one easily discernible mcanin Y capable of 

"vehicles'' is modified by a clause and an ad . t. gT, hand no o_ther. The word · r· h · Jec tve. e clause 1s r t · 1· · con Illes t e application of the statute to a clas f I . I es nc tve; It 
any of the articles specified in section 34 -6-to~ vfet'h'~ es: It hose "*** from which 
is th 1 - - . · o ts ttt e are sold ***" Th ' e on Y rest nctton 111 the sentence· the ad · e t · " .. · IS 

. oi the statute applicable to every vehi~le in th~ ~l~s~ ~~ make~ the_ provisions 

. the _only reference in the entire act (Article !I of Ch where m. thrs sentence, 
Rensed Statutes. R S 34 ·6 105 l 119) h apter 6 of Title 34 of the 
· f 1 ' · · · - o to t ese vehicles i · 
o t •e source of the products sold from the vehicles. ' s any menllon made 

Nor do the other three sentences of R. S. 34 ·6-110 . . 
!hey .are merely an enumeration of sanita ·. . supply such a .restnc!Jon. 
Involving actu'a! manufacture: storage garbagrye dprsov•s•ol ns dfor three other areas not 

• ' posa an sales rooms. 
But you have indicated that some f d b . 

statute ·arise from the reference in th~ ly~ur . ou ts as to the Interpretation of this 
34 :6-TOS. This latter statute is the first -'<=cst~~~en:fe ~~f RA. ~-1 34:6-:-110 to R , S. 

e rile e ent1tled nBakerics 

t 

I· 
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and Confectioneries'' (Article 11), and concerns licensing of foodstuffs manufacturers 
by the Commissioner of Labor and Industry. Its application is confined specifically to 
such . businesses located in New Jersey . R. S. 34 :6-105 reads as follows: 

"No person shall engage in the business of making or manufacturing 
biscuits, pies, bread, craakers, cake, macaroni, candy, ice cream, frozen 
sweets or other foodstuffs or s::onfections for the purpose of sale unless 
licensed so to do by the commissioner. 

"The application for any such license shall state the location of ·the 
place where the applicant intends to conduct such business and the license 
shall not issue unless the commissioner is satisfied that such place conforms 
to all the requirements of this article. 

"No person, whose license has expired or been revoked, shall engage 
or continue in such business in this state until he has procured a renewal 
or a new license in accordance with the terms of this article. 

"The license shall specify the place where the business shall be con­
ducted and shall not authorize the business at any other place. It shall unless 
sooner revoked, remain in force for one year from date of issue. It may 
be renewed upon application of the holder if the place of business is conducted 
in accordance with the terms of this article. 

"Whenever it shall he made to appear to the comm issioner that any 
place of business is not conducted in accordance and conformity with the 
requirements of this article the commissioner may revoke the license after 
giving not less than forty-eight hours' notice in writing. The notice mav 
be served by any representative of the department personally on the pr~­
prietor or by affixing the same on the inside of such place of business. 

"Each applicant for a license or renewal thereof shall pay to the commis­
sioner a fee ' of one dollar which fee shall be returned to the applicant in 
case the license is not granted. No other hcense shall be required by any 
other state or municipal authority." 

This reference to R. S. 34:6-105 does not restrict the application of R. S 
34 :6--110 to vehicles owned by New Jersey manufacturers. 

To repeat, the language of the last sentence of R. S. 3-l :6-110 is quite pla1n 
The reference therein to R. S. 34 :6-JOS is not to that statute as a whole. or to 
its licensing provisions. It is merely to "*** the articles specified in •••" that 
statute. These are: "*** biscuits, pies, bread, crackers, cake. macaroni. candy, ke 
cream, frozen sweets or other foodstuffs or confections ***"-a rather lengthy 
enumeration. Obviously the reference in question is a convenient drafter's device to 
elimina'te the necessity of repeating the enumeration . It will be found again in R. S . 
34 :6-111 and R. S . 34 :6-114. 

Moreover, the Legislature found no difficulty, when it desired to restrict tht' 
application of other sections of. Article II to places licensed under R. S. 34 :6-105, 
in saying so. R. S. 34 :6-106, 107, 108, 109, and 112 all contain such provisions. 
It could have so restricted the last sentence in R . S. 34:6-110; but it did not. 

Any lingering doubt is disspelled, however, by an examination of the source of 
this legislation. Article II was originally Chapter· 127 of the Laws of 1912. With but 
two exceptions not pertinent to this opinion (P. L. 1918, c. 9 and P. L . 1953, c. 
33, Sec. 15), the only legislative action affecting Chapter 127 was the Rt'vision (>{ 
1937. 
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Section 3 of Chapter 127 is the source of R. S. 34 :6---110: 

"3. Biscuits, pies, bread, crackers, cake, macaroni and other foodstuffs 
and confectionery after the same are made or manufactured for the purpose 
of sale shall be kept in dry and airy rooms; the floors, shelves, pans, trays 
and every kind of appliances used for storing the same shall be so arranged 
that they can be easily and .thoroughly cleaned; proper receptacles for 
holding coal and ashes and covered garbage pails shall be provided by the 
proprietor for any place where any of said articles are made or manufac­
tured for the purpose of sale. All baked goods on display in the sales rooms 
must be well protected from flies, dust and dirt. All vehicles from which 
any of the articles specified in section one are sold shall be kept in a clean 
condition and all baskets or other containers in which any of the said articles 
are conveyed to the streets shall be closely covered in a way to exclude flies, 
dust or other sources of contamination." 

. Note that reference in the last sentence IS to "* • • the articles specified in 
section one * + •". Section One read: 

"1. All buildings or rooms where biscuits, pies, bread, crackers, cakes, 
macaroni and other food stuffs, c~fectionery, candy, ice cream or frozen 
sweets are manufactured or made for the purpose of sale, shall be drained 
and plumbed in a manner that will conduce to the proper and healthful 
sanitary condition thereof and shall have air shafts, windows or ventilating 
pipes sufficient to insure ventilation and sufficient light to prevent any place 
being operated entirely by artificial light, and all doors, windows and other 
openings shall be thoroughly screened so as to prevent the entrance of 
flies or other insects, between the first day of April and the thirty-first day 
of October. Expectorating is prohibited within any building or room used 
for the aforesaid purposes, except into a proper receptacle provided for that 
purpose. The smoking, snuffing or chewing of tobacco in any · building 
or room used for aforesaid · purposes is prohibited. Plain notices shall be 
posted in every su·ch place forbidding any person to use tobacco or spit on 
the floor of such place. No cellar, basement or place which is below the 
street level shall hereafter be used or ·occupied as a place in which to 
manufacture or make for the purpose of sale any of the above mentioned 
articles, except where the same was used for such purposes on the fourth day 
of July, nineteen hundred and five; provided, however, that this act shall 
not prevent the use, for the manufacture of candy, ice cream or frozen 
sweets only, of any cellar or basement which shall, after due inspection 
and examination by representatives of the Department of Labor, be certified 
to by the Commissioner of Labor as sanitary in all respects and proper to 
be used for such purposes, which certificate may be revoked at any time." 

Immediately obvious is the absence in Section One of any reference to licensing. 
The licensing provisions which are the source of R. S. 34 :6-105 will be found in 
Section 9 of Chapter 127, as amended by P . L. 1918, c. 9. Section 3 makes no 
reference to Section 9. In enacting Chapter 127 of the Laws of 1912, the Legisla­
tt:re, therefore, cannot be said to have intended that its strictures on vehicles be read 
in· pari materia with its licensing provisions. The refe~ence in the sentence con­
cerning vehicles was merely to the enumeration of foodstuffs and nothing more; 
the enumeration then appeared in a section which said nothing about licensing. 

fri its incorporation into the Revised Statutes of 1937, the various sections of 
Cl•apter 127 were re-arranged. Having determined that com·enience would be best 
served by placing the licensing provisions in the first section (R. S. 34 :6-105), it 
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was' necessary for the revision commissioners, to. avoid repell_tJon of the IO!~ 
enumeration of foodstuffs, to remove it from SectiOn ?ne (wh~ch became ~· · 
34 :6-106) and insert it in the new first section. In no w1se can !hi~ be the bas1s f~r 
a suggestion of a change of legislat~vc intent. To the contrary, 1t 1s an excellent I -

lustration of the situation foreseen m R. S. 1 :1-5: 

"The classification and arrangement of the several s.ections . of the 
Revised Statutes have been made for the purpose of convemence, ~eference 
and orderly arrangement, and therefore no impli~ation or presumptiOn of a 
legislative construction is to be drawn therefrom.' 

Nor does the resultant Revision contain any specific language indicating. a 
change in the legislative intent. 

"The intention to effect a change in substance JllUSt be expre5sed .in 
language excluding a reasonable doubt." BASS v. ALLEN HOME IM­
PROVEMENT CO., 8 N. J. 219, 224 (1951) ; MURPHY v. ZINK, 136 
N . J. L. 235 (Sup. Ct . 1947), nff"d. 136 N . J. L. 635 (E. & A. 19-17) . 

In its present form and as or iginally enacted, Article .11 (R. S. 34 : 6-~05 to 119) 
i:; a combination of an employment conditions and a pubhc health law, w1th enforce­
ment confided in the Commissioner of Labor and Industry .. ~ather than the Com-

. · ( Hea\t\1 as a matter of convenience. The proviSion of R. S. 34:6-110 
IDISSIO!ler 0 , • h ld ' 
rtlating .to vehicles is purely a public health measure .. As sue~, 1t s ou rece1ve 
a liberal construction, even though, as a part of Art1cle II, 1t may be penal in 

11ature. 

"Where public or social interest in penal legislatio~ is especially great, 
the policy of giving penal laws a very ~trict construction .may and should 
b elaxed. Thus laws pertaining to public health, and public s<Jfety, though 
p~n:l in nature, must be given substantial effect." SUTHERLAND, STA­
TUTORY CONSTRUCTION, Sec. 5609 (3d Ed., 1943). 

Since the power of inspection conferred upon you by R. ?· 34:6-113. alwa~s 
has been construed administratively to include the pow~r to ~nspect veh1cles, m 
view of the foregoing you have the power to inspect all vch1cles w1thout regard to the 
place of manufacture of the articles which they transport. 

"Powers conferred for the pr~servation of the public heal~h .~hould 
receive a liberal construction so that they may be rendered effective. LA 
PORTA v. BOARD OF HEALTH OF HOBOKEN, 71 N.J. L. 88 (S~tp. 
Ct. 1904). 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Atlon1cy General. 

By: FRE.DERICK J. GASSERT, ]R., 

D(puty ,411oruc)• General. 
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HoNORABLE WILLIAM F. K.::LLY, jn., 
Prcsidtml, Civil s~rvic( Commission 
State House, ' 
Trenton 7, New jersey. 

MEMORANDUM OPINION P-8 

}UNE: 9, 1954. 

Rf.: Reinstatement of probationary municipal employee after resignation. 

D~AR PR£SIO£.NT KELLY: 

You have requested advice as to whether a municit>al probationary employee 
•nay be restored to the eligible list from which he was appointed. The facts set 
lorth in your request are that a probationary policeman in Newark resigned from 
th_e pollee force before . completing his probationary period. He has changed his 
nund and now seeks to be restored to the eligible list ; it appears that the appointing 
:H1thority is willing· to reappoint the employee. 

R.S. II :9-12 permit s the reinstatement or placement on a re-employment list 
of state employees who have resigned irl good standing i{ the resignation is with­
drawn. within one year with the consent of the Commissiorl and the appointing 
authonty . No s uc h provision is contained in the Civil Service Act with respect to 
municipal employees. Civil Service Rule 60 reiterates the conditions under which 
a state employee may be reinstated or restored to an eligible list but provides with ­
respect to municipal employees that: 

" Resignation in local government service s hall be final and the resigned 
e:-mployee s hall 110t be eligible for reinstatement." 

. Th(' _provision of the rule with respect to l<x:al govunmcnt employees is eon-
sr.stent w~th the general body of Jaw on the subject. In 4 McQuillan, M1micipal 
( IJrf>orattoM Sec. 12.268 p. 411 (Jrd Ed. 1949) the author says, "Generally there 
ca11 be no reinstalement after a voluntary resignation." In 37 Am. Jur. 879 it is 
st~ted that, "Where the resignation, however, has become complete, either by trans­
nHSSJOn or accept~ncc, it is held that it cannot then be withdrawn, even with the 
.:unscnt of the power authoriled to accept it." And in 62 C.j.S. Section 732 page 
105.? the folto\~ing language appears. "A resignati on terminates the employment, if 
,·unst1tutcs ~ COtnplc t~ break in the service, and the termination o f relations, and 
tl,crcaflcr th\' person re;igni11g has no right s o r dutie s." See Andrews v. Lcm;b, 
IJG N.j.L. 548. 551, 55 1. 61 A. 2d 233 ( Sup. Ct. 1948); Whitney v. Van Buskirk, 
40 N.j .L 463. 467 (Sup. Ct. 1878). See Opinions Attorney General Dec. 22, 1914 
&: _lunc 15, 1915. 

\\\· r cc•,gnize tlt<il lh<c form('r ernoloyee is not seeking reinstatement to the 
>t_:ttu~ 1 · ~. tlli<•)"<'d imlllerf iatd y priur to his resignation. See Harclrer v. Hurley, 116 
:\.).1.. 1~. !~I .'\. J(J<) (Sup. Ct. ICJJS) wh~n· at 116 N .J.L. 20 reinstatement was 
d~hn<·d :1s "r<'>tora tio" tu :~ lor111~r po~itio11, offi(e or rank." He seeks not restoration 
l•t hi:; furm..-r IJ•):'iti'>n by action of the Dep.1rt rnent of Civil Service but restoration 
t ~· th~ : ·Jigil:>lc list fr:Jm 1\'hi.:h he had been appointed. This would place him in 
a ]JOSitto.>n to be apputllt<·d and as a probationary policeman . 

. It has been asl"enaincd that 1 here i> no departmental practice, usage or custom 
whJCh wottld (urmsh a preccrl,•nt. Seldom doe s a probationary employee re sign and 
•t •> au extremely unusu_al c ircumstance that :1 resigned probationary employee seeks to 
b,• restored to the elr$pbl<· hst. 
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Application of Civil Service Rule 60, supra, r equires a denial of the request 
for r estoration to the eligible list. The language of the rule seems to be clear and 
unambiguous with respect to the final ity of the act of resignation. In the absence of 
statutory authority it should be regarded as a voluntary relinquishment of all the 
employee's rights to the position. Cf. Mort'IIO v. C(li·rns, 20 Cal. (2d) 531 , 127 P. 2d 
914 (Sup. Ct. 1942). We think this includes the rights gained by having betn 
placed on th~ eligible list, Supporl for this position is also found in Civil Service 
Rule 40 which permits removal from au eligible list of the name of an individual 
who signifies an unwillingness to acccvt employment. 

It is noted that Civil Service Rule 45 provid~s that the name of an employee 
whose service is "cliscOJ·.titllled·· may be re stored to the emvloyment list for re ­
employment in other departtllCt\IS or orga•l izatiOil Ull;ts. We thiuk the term "discou­
tinucd" as used iu this rule refers to a discontinuance by the appointing authority 
as permiued by Civil Service Rule 45 (2) on tbe ground that-

.. ,. • • the appoi,,t~e is unable or nnwilling to perform the duties of his 
position satisfactorily or is of such reputation, habits and dependability 
as not to merit continuance in the scrvic~:· 

A pparently no such discout in\lance was etieckrl in the instant situation am), 
eve1,\ ii it had been effected, reinstatement to the lis t would only have perruittetl 
re-employment in other departlllent s or organization units. 

It is our opinion that the employee in question cannot und<·r the rule~ of the 
Civil Service Commission l>c reinstated to h is po;itiou, nor, since a resignation 
:~mounts to " a complete break iu the s~rvice, and the termination of relations" 64 
C.J.S. Sc:.ction 732, SILf>rtl, can he be t'estored to the e ligible list. If he again desir~s 
. to seek employmcut as :.r. poli.:IIJan he 111u; t qualiiy i11 th~: li$Ual manner. Although 
the .;ase invol\'e<l a discharge for having failed to return tu <Juty within the time: 
pr~srriucd by d~partrneutal L"Ulcs aftu tnil ita ry l~aYe, appropriate language is found 
in the case of Redding v. City of Los i\Hgeles, S1 Cal. App. (2d) SSS, 185 P. (2d) 
430 ( Dist. Ct. App. 19~7). · At ISS. P. (2d) 435, the Court said, 

"Moreover, appellant h~vi11g by due prcx:~s> of law fudeited his rig·ht 
tu be on the polic~ fM~c. th<· Chid of P<Jli.:c is withuut aJtthoritr to restore 
him. ln order !ur hint to rc~::ain m~:ml.te r,hip i11 that <Jrganizatil)u he must 
pttrsue the route foll''"· ~d hy at•Y ,·itiz~n \\'hO s~:cks tu becom~ a [>Olice 
oflic~:r." 

JFC :h 

V('ry truly your;, 

Gnoi"ER C. RtCH;\1.'\.:-I, ]R., 

A ttont<'y Cr.,aal, 

Dy: ]OHN F. CRANf. . . 

Do/'111,\' .'lllvr11c_v (;,·"rr(l/. 
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MR. THOMAS E. HEATHCOTE, Secretary 
State Board of Professional Engineers 

AUGUST 6, 1954 

a.nd Land Surveyors, 
921 Bergen Avenue, 
Jersey City, New Jersey. 

MEMORANDUM OPINION P-9 
DEAR MR. HEATHOOTE ; 

This will acknowledge your request for an opinion concerning the eligibility 
of an applicant for a license as a professional engineer or land surveyor who is 
not a citizen of the United States. 

In your letter you state in part that ". . . it would appear that a declaration of 
intention to become a citizen of the United States can no longer be made ... " and 
you request our advice as to whether the Board must require that applicants of 
foreign birth be citizens of the United States in order to be eligible for a license. 

It is not true that a declaration of intention to become a citizen of the United 
States can no longer be made. The making of such a declaration is no longer 
required as a condition precedent to the filing of a petition for naturalization, but 
the Federal Law still permits the making of such declaration by an alien. 

Section 334 (f) of the Immigration and Natio11ality Act of 1953 (66 Stat. 254; 
U.S.C.A. Section 144.~\ provides, in part, as follows: 

"Any alien over eighteen years of age who is residing in the United 
States pursuant to a lawful admission for permanent residence may, upon 
an application prescribed, filed with, and approved by the Service, make and 
file in duplicate in the office of the clerk of (a naturalization) court, regard­
less of the alien's place of residence in the United States, a signed declaration 
of intention to become a citizen of the United States, in such form as the 
Attorney General shall prescribe. Nothing in this subsection shall be con­
strued as requiring any such alien to make and file a declaration of intention 
as a condition precedent to filing a petition for naturalization, * * *." 
A declaration of intention to become a citizen of the United States is a quasi­

judicial proceeding and may be initiated by an applicant on a form prescribed 
(Form N-300, United States Department of Justice, Immigration and Naturalization 
Service, revised January 8, 1953) entitled "Application To File Declaration of 
Intention." We are advised by the Immigration and Naturalization Service, 
United States Department of Justice, that on the basis of such an application, a 
certificate called a "Declaration of Intention," Form N-315, is issued by the clerk 
of the court providing, of course, that the applicant meets all the requirements of 
the Immigration and Nationality Act. 

Chapter 149 of the Laws of 1950 provides in part, that in order "to be eligible 
for license as a professional engineer or land surveyor an applicant shall be a citizen 
of the United States of America or shall have made declaration of his intention 
to become a citizen of the United States of America (N.].S.A. 45 :8-35). 

In our opinion, an applicant for a license under this act must either be a citizen 
of the United States or have obtained a Declaration of Intention from the clerk of a 
naturalization court pursuant to the provisions of the Immigration and Nationality 
Ac.t of 1953 outlined above. 

FGW:HK:kms 

Very truly yours, 
GROVER c. RICHMAN, JR., 

Attorney General, 
By ; F!!.EDERICK G. WEBER, 

Deputy Attorney General. 

ATTORNEY GENERAL 

HoN. WtLUAM F. KELLY, ]R., President, 
Depart11te11l of Civil Service, 
State House, 
Trenton 7, New Jersey. 

SEPTEMBER 2, i 954 

MEMORANDUM OPINION P-10 

DEAR PRESIDENT KELLY: 
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Your request for advice reveals that the Department .of D~f~nse desi~es to 
credit its enwloyces for the time served by them m the ac!lve. m1htary servtce of 
the United States in time of war for the purpose of computing. len.gth of state 
service in conjunction with the Employee's Awards Program wh1ch IS undec the 
supervision and administration of your department. N.J.S.A. 11 :2c-1. 

Tht statute, R.S. 38 :14-9, under which it is asserted such time may be credited 
provides as follows: 

"For all purposes, officers and enlisted men who entered the active 
service of the United States in time of war by appointment or enlistment, 
or under call order or draft by the President, or who shall hereafter enter 
such service 'under like conditions, shall be entitled to credit for the time 
served in the active service of the United States, as if such service had been 
rendered in the State.'' 

The quoted section is a component part of Chapter 49 of the Laws of 1937 
which is entitled "An Act concerning the militia of the State (Revision of 1937)." 
Thus the language of the section must be construed as rdating to the status of offic~rs 
and enlisted men of the militia. No purpose is perceived to affect the computation 
of time of service of an individual serving the state in a civilian capacity. We have 
noted the memorandum opinion of th~ previous Attorney General dated January 
25 1951 wherein it was ruled that time served in the active military service of the 
U~ited States could be credited for retirement and pension purposes to a member 
oi the New Jersey National Guard who is currently on full time dufy. That opinion 
also inferentially recognized that the statute in question was limited in its application 
to members of .the state militia. 

N.J.S.A. 11 :2c-l et seq., establishing the Employee's Awards Program, pro­
vides for awards to "state employees." The statutory purpose is to promote efficiency 
and to reward individual employees. 'vVe understand that the Employee's Awards 
Committee has from Its inception regarded members of the militia in a full time 
duty status with the Department of Defense as "state employees" for t~e purpose 
of the Employee's Awards Program. Such a contemporaneous constructiOn by an 
administrative body may be used as an aid in statutory interpretation. State v. Clark, 
15 N.J. 334, 340 (1954). We find the construction to be reasonable and not incon­
sistent with the objectives of the statute. We agree that for the purpose of the 
Employee's Awards Program sucq members of the militia as are serving in a full 
ti~e capacity in the Department of Defense may be regarded as "state employees."· 
Cf. A11dmus v. State, 53 Ariz. 475, 90 P. 2d 995 (Sup. Ct. 1939) (members of the 
national guard held to be state employees for purpose of workmen's compensation 
statute) . contra : Ha)'S v. Illinois Terminal Tmns{'. Co ., 363 Ill. 397, 2 N.E. 2d 
309 (Sup. Ct. 1936) . 

Accordingly, it is our opinion and we advise you that for the purpose of the 
Employee's Award Program those members of the militia who are serving in a: 
permai1ent duty status in the Department of Defense. are entitled ~o be credit~d ·.":'ith 
the time served by them in the active military serv1ce of the Umted States 111 llme 
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of war _whether or n?l such service was performed prior to entry in the state militia. 
Such t1me spent pnor to entry in the employ of the state by persons currently 
employe_d by the Department of Defense in a civilian capacity is not entitled to be 
so cred1ted. 

JFC!]C 

HoN. WrLLIAM F. KELLY, Presidmt, 
Civil Service Commissio1t, 
State House, 
Trenton 7, New Jersey. 

Yours very truly, 

GROVER C. RICHMAN, }R., 

Attorney General, 
By; ]OHN F. CRANE, 

Deputy Attorney General. 

SEPTEMBER 2, 1954. 

MEMORANDUM OPINION P-11 
Re: Award Program. 

DEAR COMMISSIONER KELLY; 

Y~ur rec~nt request c~mcerning the New Jersey State Employees Award 5 
Commr_ttee rarses th~ question whether an employee may be given an award for 
professronal accomplishment completed prior to the establishment of the Awards 
Program. 

The governing statutory prOVISIOn is Section 6 of Chapter 125, P.L. 1953, 
N.].S.A. II :2C-6, which provides as follows: 

"The com~i~tee sh~ll, under the supervision and direction of the presi­
dent of the Clvll Serv1ce Commission, establish, maintain and administer 
~lans for ·aw'!-rd pro_grams for State employees designed to oromote effi­
Ciency and econom~ rn_ State Governmental functions, to reward individual 
empl?yees for mentonus performances and suggestions. Award programs 
may mcl~de any or all of the following: a suggestion award program awards 
f?r hero1sm, a~ efficiency and incentive award program, awards fo; profes­
SIOnal accomphshment, and awards for service." 

It is generally presumed that statutes are to operate prospectively and not 
retrospectively. "Ordinarily statutes establish rules for the future, and they will 
not be applied retrospectively unless that purpose plainly appears." Brewster v. 
Gage,_ 280 U.S. 327, ~37, 50 S. Ct. 115, 118 (1930). "A cardinal rule in the inter­
pretah_on of statutes rs that words in a statute ought not to have a retrospective 
operallon unless they are so clear, strong arid imperative that no other meaning caR 
be _anne~ed to them,. or unless the intent of the Legislature cannot otherwise be 
satisfied. Kopczynsh v. County of Camden, 2 N.J. 419, 420 (1949). 

. Bearing these principles in mind we do not find any clear statement of inten­
tl?n to benefit those wh_o m~y have rendered outstanding service prior to the adoption 
~ the statute. The !eg1slatrve purpose of promoting efficiency and economy in State 

o':ernmental functiOns can adequately be met by rewarding accomplishments 
achieved after the ena_ctment of th~ statute. This being so it logically follows that 
the statute must be grven prospective application only. 

. I 
J 
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We therefore advise you that awards for professional accomplishments should 
be limited to those achieved after the effective date of the statute, April 29, 1953. 

GCR :J FC :kms 

DR. DANIEL BERGSMA, 

State Commissioner of Health, 
Department of Health, 
State House, 
Trenton, New Jersey. 

Yours very truly, 
GROVER C. RicHMAN, ]R., 

Attorney General, 
By; ]OHN F. CRANE, 

Deputy Attorney General. 

SEPTEMBER 2, 1954. 

MEMORANDUM OPINION P-12 
DEAR DR. BERGSMA; 

We acknowledge receipt of your letter dated June I, 1954, requesting an opinion 
on the following question: 

"May the Board of Beauty Culture Control make rules and regulations 
controlling the fee that may be charged for beauty culture services rendered 
by students in the clinic of a beauty culture school." 
Initially ,we wish to a:~vise that the Legislature alone has the authority to 

fix prices or fees in businesses. This power can be exercised only in businesses 
affected with a public interest. State Board of Milk Co111t·ol v. Ne·wark Milk Co., 
118 N.J. Eq. 504 (E. & A. 1935); Caine v. Bumctt, 122 N.].L. 39 (Sup. Ct. 1939), 
affirmed, 123 N_J.L. 317 (E. & A. 1939); Nebbia v. New York, 291 U.S. 502 (1934). 

There is serious doubt whether the business of rendering beauty culture services 
by students in beauty culture schools involves any paramount public interest justi­
fying price fixing. Cf. Lane Distrib1,tors, Inc. v. Tilton, 7 N.J. 349 (1951). 

The effectuation or execution of such legislative policies may be delegated to 
an· administrative agency to be exercised under certain prescribed standards. State 
Board of Milk Control v. Newark Milk Co., supra; Abbotts Dairies v. Arm.vtrong, 
14 N.J. 319 (1954). 

At the present time, however, the Legislature has not seen fit to enact legis­
lation fixing prices or fees which may be charged in beauty culture schools or in 
beauty shops or to delegate to the Board of Beauty Culture Control legislative 
authority to promulgate regulations fixing such prices or fees. As a consequence, 
the question posed in your letter is purely academic. 

In view of the above circumstances, you are accordingly advised that at the 
present time neither the Board of Beauty Culture Control.nor the Board of Educa­
tion has the power to prescribe what fees. may be charged' in beauty culture schools 
or beauty shops. 

Very truly yours, 

GROVER c. RICHMAN, JR., 

Attorney Gener'al, 
By; jOHN w. KEOGH, . 

Deputy Attornt:y GeNeral. 
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SEPTEMBER lJ, !954 

/lfR. HHIRY J. PARCINSKI, 

Sccrl'lary of I he Board of T m slus 
of Schools (or lnduslrial Education, 

of T rc-alo" , N. J., 

T r e11t0n, New ) ersey. 

MEMORANDUM OPINION P-13 

UEAR MR. PAIIC!NSJ(!; 

You ·have requested, on behalf o[ the Board of Trustees of Schools for Industrial 
Education of T renton, N. J., the opinion of this Office as to whether members of 
the faculty of Trenton Junior College (one of the schools under the jurisdiction o{ 
your Board), otherwise qualified, are eligible for the pension established by the 
J•rovi sions of our Veterans' Pension Law (R.S. 43:4-1 to 43:4-5 incl.). 

The Veterans' Pension Law authorizes a pension for certain veterans on rcach­
;,;g age of sixty-two years, after twenty year's of service continuously or in the 
aggregate "in office, position or employment of this State or of a county, municipal­
ity or sc hool district or board of education." (R.S. 43 :4-2). 

Essentially, insofar as this Office is concerned, your inquiry raises the question 
whether employment by Trenton Junior College constitutes State office, position 
or employment. 

Whether or not such ~rsonnel are to be considered employees of the City of 
Trenton or employees of a school district or board of education is a determination 
which .more appropriately must be made by the local authorities concerned. This 
opinion deals only with the relationship of the employees in question to the State of 
New Jersey. 

The burden of the !)(llSion, when granted, is placed by the statute on "the 
department of the public service from which the person shall be retired." (R.S. 
43:4-4). 

We have been inform~d by you that Trento n Junior College was established 
under the prodsions of R.S. 18:15-24 which provides ; 

"Whenever in any city the boord of trustees of schools for industrial 
education shall acquire by gih, grant, devise, or otherwise, the sum of one 
hundred thousand dollars, to be expended for the purchase of land and 
the erection and equipment of a building or building s to be used for the pur­
poses fo r which the board is constituted, and whenever such board of trustees 
shall have certified to the governor tha t a sum of money not less than three 
thousand dollars has been contributed by volunta ry subscription o ( citizens, 
or otherwise, as authorized in section 18 :15-18 of this title, for the estab­
lishment in the c ity of a school or schools fo r industrial education, the 
governor shall cause to be d rawn by wa rrant of the comptroller, approved 
by himself, out of any moneys in the state treasury, directly appropriated 
for such purpose, an amount equal to that so contributed by the city for 
$uch ubject. 

"When any such school or schools shall have been established in any city 
there shall be contributed annually by the state, in the manner aforesaid, 
for the maintenance and support. thereof a sum of money equal to that 
<"Ontributed each year in the ~::i ty for such purpose. 
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"The moneys contributed by the state as aforesaid shall not exceed in 
any one year · the sum of thirty thousand dollars for each school established 
and maintained as provided in this section." 
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The statute also provides that industrial schools, when established, be O!)(rated 
and managed by boards of trustees, consist ing of the Governor and the mayor of 
the municipality as ex officio members, and eight other persons, resident in the 
city in which the school is located, to be chosen and appointed by the Governor 
(R.S. !8 :15-20, as amended.). 

The trustees are constituted by the statute as a body corporate (R.S. 18 :15-22), 
and are vested with broad powers by R.S. 18:15-21, inc luding the right to hire and 
remove faculty members. This s tatu te states: 

"The board of trustees shall have control of the buildings and grounds 
owned and used by such schoo ls, the application of the funds for the support 
thereof, the regulation of the tuition fees, the appointment and removal 
of teachers, the power to prescribe the studies and exe rcises of the school, 
and rules for its management, to grant certifica tes of graduation, to appoint 
some sui table !)(rsoo treasurer of the board, and to frame and modify at 
pleasure such by-laws as it may deem necessary for its own government. 
It shall report annuaHy to the state and local boards of education its own 
doings and the progress and conditi on of the schools." 

'The contrib ul\01~ of the State o f New J e rsey to Trenton Industrial Schools, for 
.the current fiscal year, being so termed by the statute, is contained in a single 
appropriation item in the Appropriation Bilt, Chapter 36, P.L. 1954, being captioned 
Account No. P 80-801-07 under the Dep11rtment of Education, and reading: 

"For payment s to distr.icts for industrial schools, pursuant 
to R.S. 18: 15-24 .......................................................................... 70,000.00'' 

0! this amount, $30,000 is allocated and disbursed by the State fiscal authoritie!· 
t o the Trenton Indust ria l ·Schools. 

In the first place, it may .be observed from the foregoing that faculty members 
of Trenton Junior College are not hired by the State of New Jersey nor does the 
State determine the t ha racter or nature <)( the employment, working conJitions or 
compensation. In this regard, the Civil Service· Commission has advised this Office 

. that it does. not fi x the qua lifications for memb ers of the facultv of the Trenton 
Junior College, does not fix their sa laries or prescribe sa lary r anges. Further, 
i t is a lso evident tl1a t the State . of New J er sey doe.s not direct fa.:u lty members 
in the discha rge of their duties, nor does the State of New Jersey h:IVe . the right 
to discha rge these members. 

T herefore, the attributes and incidents of the employer-employee · re lation~hip 
insofar as faculty members of T renton Junior College are concerned, are determined 
by the Board of T rustees and not by the State o f N·ew Jersey, the Board of Trustees 
exercising complete con trol, pursuant to the statute, over faculty member~. 

Our Courts have emphasized that the element of 'control is the n ecessary ingre­
dient in 1he employer-employee relationship. The S upreme Court, in Outd<Jo>' S put·ts 
Corp. v. Am<'rican Fed(roli(nl of Labor, 6 N.J. 217, at 228 ( 1951) held: 

"It is of the essence of the employer-employee r elationship that tha\: 
be a hiring for a fixed o r defin ite period of time for ,either fixed wagl!~ or 

some form o{ ·r emuneration fixed- or agreed ~pon and lhal . lht employe~'r 
work should be· subjut to the direction and control of the employer." 
( UmierscOf'ing supplied). · 
On the same paint, our S upc'rior Court in the earlier case of Ford v. Fox , 3 N .J. 

Super. 80, at 83 (1950) said : 
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"Our courts have recognized that 'control by the master over the servant 
is of the essence of that relationship.'" 

In the case of Reilly v. Bonrd of Educalioa, 127 N.J.L. 490 at 491, (Sup. Ct.. 
1941 ), the Court had before it for review a decision of the State Board of Education 
which had denied a veteran's pension to a disabled school janitor. The fact!> 
di>closed that the petitioner, a veteran, had been employed for over twenty y<>ars a.-. 
a janitor in the Camden Public Schools. The decision of the Commis!oioner of 
Education held that the Veterans' Pension Law (in its then form) ·Jid nr)t apply 
to au employee of a board of education. J n this case the Supreme Court, affirming 
th~ Commissioner's decision, stated: 

"The case turns on the meritorions question of whether or not the 
· >l~tnte applies to an employee of a Board of Education . The statutes, 
l\'.).S.A. 43 :4-2, supra, and 43:4-3 provid~ for a pension for life of an. 
honorably discharged soldier, sailor or marine who 'shall have been for 
twenty years continuously or in the aggregate In public office or position in 
this State or in the service of a county or municipality thereof * " *.' We 
'ondude that Reilly was not employed by a municipality within the words 
<lr the intention of this statute. We think that there is a distinction between 
those employed by municipalities as such and those em[>loyed in the school 
systems by boards of education." 

Subsequent to this decision, R.S. 43:4-2 was amended to bring within its provi­
sions employees of school districts or boards of education. However, the reasoning 
of the Supreme Court, as set forth in the excerpt of the Reilly decision cited above, 
is applicable, indicating, as it docs, that the employment covered by the statute is 
not to be extended beyond the precise terms of the statute. 

Another decision bearing on the present question is R1tbright v. Civil Service 
Co11mrissioll, 137 N.].L. 369 (1948). In this case, the Supreme Court had before 

it a certiorari proceeding instituted by the prosecutor against the Civil Service · 
Commission, seeking to review a determination by the Commission as to. the prose­
cutor's permanent state civil service status. The prosecutor had been employed in 
the State Employment Service Division, the records, facilities and personnel of 
which were subseQuelllly tra11sferred to the Federal government. Subsequently, the 
Federal service was terminated and records and facilities, and personnel on temporary 
leave including the prosecutor, were returned to State service. The prosecutor, in 
order to uphold his State civil service status contended that he continued to be an 
employee of the State while on "temporary loan" to the federal government. The 
Court held that workers temporarily on loan to the Federal government, being com­
pensated for their labors by the Federal government, were not, while in Federal 
service "also employees of the State" as they were not subject to State control, 
while thus assigned. 

The fact that members of the faculty of your institution are appointed by a 
board of trustees appointed by the Governor, does not make such members of the 
faculty State officers or employees. 

For the foregoing reasons, it is our opinion that members of the faculty of 
Trenton Junior College are not officers or employees of the State of New Jersey, and 
therefore are not eligible for a vetera11's pension at the exepense of the State. 

ddb ;b 

Very truly yours, 

GROVER c. RICHMAN, JR ., 

Attorney General, 

By : DANIEL DE BRIER, 

Deputy Attorney Geueral. 
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HaN. WILLIAM P. KELLY. )R .. Presidc11/, 
Deparlmeu/ of Civil Service, 
State House, 
Trenton 7, New Jersey. 

HaN. DANIEL BERGSMA, 

State Commissiouer of Hraltlr, 
State House, 
Trenton 7, New Jersey. 

SEPTt:M9l:Jl 17. 195~ 

MEMORANDUM OPINION P-14 
GENTLEMEN: 
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You have requested advice as to whether employees in the Department of 
Health may be given special leaves of absence. with or without pay, for the purpose 
of specialized training or eclucation in fields related to the functions of that Depart­
ment, pursuant to the "Personnel Training Program" of the Department. 

The purpose of the program is to train State employees in \'arious technical 
fields related to preveutive mcclicine and public health. This objective is accom­
plished by authorizing an employee to attend a particular cl<~ss or course. part or 
full time, while he receives full salary from the State. The employee is also, in somr­
instance~. reimbursed for tuition. travel am\ other costs where he does not receivr 
academic credit for the instruction. 

The Chief Examiner and Secretary of the Civil Service Commission, under 
P.L. 1951, c. 215, N.].S .A. 11 :14-1, is required to prepare regulations regarding 
inter alio, "special leaves of absence with or without pay or with reduced pay for 

. permanent empl9yees in the classified service." He is als0 charged with the duty, 
unqer P.L. 1947; c. 201, N .J .S .A . II :6-2(e), to devise, install and administer service 
rating systems and training courses: arrange tor and pass upon transfers; regulate 
annual sick and special lea\'eS of absence." 

There is no statutory specification in Title II as to what is ~n~ompassed by the 
terms "leave" or "special leave··. The definition of these terms is left to the Civil 
Service Commission. In this connection. however, R.S. 11 :21-9 should be noted. 
This section, which provides seniority rights. was <~mended by P.L. 1948, c. 348, with 
the addition of the following raragraph: 

"In computing the length of service of officers and employees for purposes 
of determiniug their seniority rights under this sectio11, :1ll time hereafter 
during which they ~hall be abs~nt from duty on le<lve. without pay, shall be 
deducted therefrom: f>ron"dcd. /rm;·c~·rr, that if an ollicer or ..-mploye~ sh<~ll 
be absent on leave. without pay, pursuant to assignment by or approval of 
the aprointing authority ancl for further education or training directly related 
in character to the employ111ent from which he is on leJ,-~ .:~nd <ksign~cl to 
improve his competence or increase his capacity therein. the time so ~pent 
shall not be derlucted under this paragraph." 

This section provides that where an employee is on leave of the natur~ colr­
temrlated by the ''Personnel Trainin£: Program··. he shall rereiv~ seniority credit 
for such time even though the leave is without compensation. 

The legislative history of the amendment is significant. The bill, Senate Bill 
No. 167. did not contain the prm·iso and its object was set forth in the attached state­
ment which read : 

''The rurpose of thi:; bill is to provide for declurtion of time. during which 
emj)loyee is absent on leave without pay, from the computation of length 
of service for seniority rights." 



88 OPINIONS 

The bill, after passage, was returned to the Legislature with the conditional 
veto of Acting Governor Summerill. The message stated, in part: 

"There are situations in which an officer or employee is granted a 
leave of absence, without pay, to pursue some special work or training related 
to his regular employment and undertaken for the purpose of improving his 
competence or increasing his capacity therein. I am constrained to believe 
that in the indicated situation an officer's or employee's time spent in such 
special work or training should not in reason and fairness be deducted in 
the computation of length of service for seniority rights." 
The Legislature in reenacting the bill in accordance with this message recognized 

the authority to grant such special leaves of absence. 
lt is our conclusion that the Chief Examiner and Secretary of the Civil Service 

Commission may devise, install and administer training courses, including, if deemed 
advisable, a "Personnel Training Program" for permanent, classified employees of 
the Department of Health in accord with the powers and duties of the Department, 
particularly as set forth in P.L. 1947, c. 177, s 37, N.J.S.A. 26 :1A-37, and that 
employees may be granted special leaves of absence, with or without pay. 

In this connection, it must be noted that under P.L. 1948, c. 121, as amended by 
P.L. 1952, c. 293, N.J.S.A. 11 :4-4(k), the positions held by students in educational 
institutions employed less than half time are not within the classified service. 

As to the payments for tuition and other costs of the training courses, that is a 
matter which depends upon the appropriation act and applicable Federal grants. 

Yours very truly, 

dct/t 

l!ONORABLF. ARCHIBALD S. ALEXANDER, 

Stale Treasurer 
. State House, 
Trenton, New Jersey 

GROVER C. RicHMAN, JR., 
Attorney General, 

By: DAVID c. THOMPSON, 

Deputy Attomey Ge11eral. 

OcTOBER 26, 195~ 

MEMORANDUM OPINION P-15 
Attentio11: Abram M. Verme11lm, Actiug IJrulget Director 

DEAR STATE TREASURER: 
I 

You have requested our opinion as to whether or not it is legally possible to re-
capture for the General Treasury, to be used for current purposes, a portion of the 
"veterans loan guaranty and insurance fund" set up pursuant to the provisions of the 
"Veterans' Loan Act (1944), as amended and supplemented (N.J.S.A. 38 :23B-1 et 

. seq.). 
The Veterans' Loan Act was originally enacted in 1944 (P. L. 1944, C. 126) and 

has since then been supplemented and amended. (P.L. 1954, C. 185, P.L. 1946, C. 
121, P.L. 1947, C. 187, C. 188, C. 189, C. 190, P.L. 1949, C. 165, P.L. 1950, C. 216, 
P.L. 1951, C. 89.) 

The Veterans' Loan Act was enacted : 
"to make it possible for certain qualified veterans to obtain: a. venture 

capital, at low rates of interest, which may be necessary to establish or re-
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establish themselves in a business or J,>rofession; and' b. loan~, at low rates of 
interest, which may be necessary to enable them to purchase household 
furnishings and household appliances required by them for use in their· 
homes." (N. ]. S. A. 38:238-1). ,. 
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To accomplish these purposes, the act created, in the Department of Conserva­
tion and Economic Development, a "Veterans' Loan Authority," * * * "a bod}· 
corporate and politic with corporate succession." ( N,J.S.A. 38 :23-B-2), "with power 
to contract, to sue and be sued'' and to make rules and regulations, but prohibited 
from direcily or indirectly pledging the credit of the .~tate. (N.].S.A. 38 :238-3)_ 

A capitalization of $5,000,000.00 was initially provided for by Section 4 of the 
Act (P.L.l944, C. 126, Sec. 4, N.J.S.A. 38:2JB-4), which reads as follows: 

"The authority shall have an original capitalization of five million dollars 
$5,000.000.00) which shall be sub~cribed by the Treasurer of the State of i'\ew 
Jersey, and which is hereby appropriated out of the Post-War Reserve Ac­
count of the General State Fund or the balance held as reserve for post-war 
needs or to meet expenditures of an emergency nature in the State Highway 
System Fund." 

of 1946, which provided that the Authority shall have an additional capitalization of 
$6,000,000.00 : 

"which shall be subscribed by the Treasurer of the State of New Jersey. 
and which is hereby appropriated out of the Post- \Var Reserve Account of 
the General State Fund or the balance held as reserve for post-war needs." 
By Section 5 of the Veterans' Loan Act (N.J.S.A. 38 :23B-5) all capital and 

revenues of the Authority were constituted a "veterans loan guaranty and insurance 
fund", that section providing as follows: 

"All capital and revenues of the authority shall be held in trust in a 
veterans loan guaranty and insurance fund, hereinafter referred to as the 
'fund', to meet the obligations of the authority under this act; but all)' 

amounts in the frmd in excess of the total amount of grtarantecd or i11surrd 
loa11s outstanding at any time shall be subject to suc'h disposition as may be 
provided by law. Such amounts in the fund as the authority shall estimate 
are not needed for its current operations shall be invested and re-invested 
by the State Treasurer in such obligations as are legal for savings banks of 
this State." (Underlining ours) . 

(In the original act, which provided for guaranty of loans to veterans but not 
for insurance thereof, the fund was designated as a "veterans loan guaranty fund.'' 
The designation of the fund was changed to its present form in 1946 when the act 
was amended to permit a bank to elect to have its loans insured rather than guaran­
teed. (P.L. 1946, C. 121). 

You will note that the quoted section expressly provides a means by which "any 
amounts in the fund in excess of the total amount of guaranteed or insured loans 
outstanding at any time" may be recaptured for general State purposes. Such excess 
is "subject to such disposition as may be provided by law.'' An act making a dis­
position of all or part of such excess for state purposes would, in our opinion, be a 
valid exercise of the reserved P.OWer set forth in the act creating the fund. 

In view of the express resen·ation of the right to dispose by law of the excess 
of the fund, there is no need to consider whether that power would exist in any 
event if the reservation \\'ere not contained in the quoted section. 

As a matter of information, we call to your attention that under the provisions 
of the Veterans' Loan Act: 

(a) The Veterans' Loan Authority will cease to function on June 30, 1955.· 
N.].S.A. 38:238-22.2, added to the law by Chapter 216 of the Laws of 1950, provides 
that: 
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"On June thirtieth, one thousand nine hundred and fifty-five, all of the 
powers, duties and functions of the Veterans' Loan Authority and all of its 
records, papers, documents, evidences of obligations, securities, trust funds 
and property shall be transferred to the State Department of Law and Public 
Safety and, thereupon, the Attorney-General shall, as speedily as possible, 
complete any and all unfinished transactions of the said Authority and wind 
up its affairs. The Attorney-General is authorized and empowered to do and 
perform any and all acts to effectuate the prov.isions of this section. Upon 
the filing with the Secretary of State of a certificate by the Attorney-General 
that said transactions and affairs have been concluded, the act amended and 
supplemented by this act shall cease to be operative." 
Assembly Bill No~ 229, which has not yet been acted upon by the Legislature, 

would, if enacted, amend this section to change the date for the transfer to the 
Attorney General from June 30, 1955, to June .30, !958. 

(b) Qualified veterans (as defined in the Act) who served in the active 
military or naval service of the United States prio1· to December 31, 1946, are no 
longer eligible to apply to a bank for a loan under the provisions of the Act ; their 
right to do so expired on june 30, 1951. A qualified veteran who served in the 
active military or naval service of the United States at :~ny time after June, 23, 1950, 
and prior to December 16, 1950, or during the period of "national emergency" pro­
claimed by the President of the United States on December 16, 1950 may apply to a 
bank for a loan under the provisions of the act not later than two years after his 
discharge or release from active service ( N .] .S.A. 38 :23B-8). 

(c) Subject to the rules and regulations of the Veterans' Loan Authority, 
any veteran's loan made under and pursuant to the Act for a period of less than 
six years may be extended or refinanced in the discretion of the bank without affect­
ing the obligation of the Authority with respect thereto; provided provision is made 
for complete discharge of the obligation, and interest thereon, not later than six 
years from the date of the original loan.· (N. ]. S. A. 38:23B-14) 

(d) The sum total of all reserve funds set aside by the Authority in accordance 
with the insurance provisions of the Act (N. ]. S. A. 38:23B-14.3) together with 
such amount as the Authority may set aside , out of the veterans guaranty and in· 
surance fund, to meet the payment by the Authority of approved veterans' notes 
submitted to it for purchase in accordance with the guaranty provisions of the 
Act (N.J . S. A. 38 :238-14.4) is required to be not less than 20o/o of the total face 
amount of all approved veterans loans from time to time outstanding ( N . ) . S . A. 
38.23B-14.4a) . 

(e) The total amount of guaranty and insurance liability of the Authority which 
may be outstanding at any time may not exceed the sum of $11,000,000.00 ( N. J . 
S A J8.23B-14 5) 

(f) The Authority may : 
"Authorize payment from the Veter~ns' Guaranty and lnsurattce Fund 

and any income received by the investment of said lund, subject to rules 
and regulations of the Authority, disbursements, costs, commissions, attorney's 
fees and other reasonable expenses related to and necessary for the making 
and protection of guaranteed or insured loans and the recovery of moneys 
loaned or management of property acquired m connection with such loans." 
( N. ] S A 38 238-22 lg) 

K :P 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Allor11cy CellcrOI. 
By : HAROLD KoLovsxY, 

Assisla111 A1tor11ey Gmnal 

MR. ]AMES F . FINN, 

Senior Engi11eer, 

B11rea11 of Navigation, 

1060 Broad Street, 

Newark 2, New Jersey 

ATTORNEY GENERAL 

MEMORANDUM OPINION P-16 

DEAR MR. FINN: 
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OCTOBER 27, 1954. 

You have submitted to us a copy of application entitled "Application of upland 
owner on tidal water for a lea se or grant of riparian lands" filed with you by one 
Alexander S. Walker. 

The application sets forth that Mr. Walker is the owner, in fee simple, of an 
island known as "Sedge Island" located in the mouth of Debbies Creek, where the 
creek joins the Manasquan River in the Borough of Brielle, Monmouth County, and 
seeks a grant in fee simple of the lands under the tidewaters of the Manasquan 
River. 

You have also forwarded copies of your correspondence, a ceFtificate of title, a 
map showing the island in question and a copy of the deed by which Mr. Walker 
claims to have obtained title to "Sedge Island", viz. deed dated June 4, 1954 made by 
the General Board of Proprietors of the Eastern Division of the State of New Jersey 
to Alexander S. Walker. 

You have also advised us that the island was created from the bed of the 
Manasquan River, by what means you are unable to state; that the island is flowed 
by tidewater at mean high water, and that one Carl Yard of Sea Girt, New Jersey, 
has also asserted a claim of title to the island. You ask whether the application can 
be processed as a normal grant to an upland owner. 

The fundamental question raised by your inquiry is whether or not the General 
Board of Proprietors of the Eastern 'Division of New Jersey was seized of title to 
"Sedge Island" so that the deed from them to Mr. w·alker was effective to transfer 
to him fee simple title to the island . In our opinion, the answer to this question is 
"No". 

"Sedge Island" was created from the bed of the Manasquan River, which, at 
the place in question, is one of the tidal waters of this state. Title to such tidal 
rivers and the beds thereof is in the State of New Jersey. The General Board of 
Proprietors of the Eastern Division of New Jersey, since their surrender of govern­
mental rights in Colonial times, never held title to the tidal waters of the state nor 
to the beds thereof. nor could they convey the same and convert them into private 
properly. This was settled by our former Supreme Court · as far back as 1821 in 
the case of Arnold v. Mundy, 6 N. ] . L. 1, in which the New Jersey Supreme Court 
held that the Proprietors of New Jersey did not, under the grants from the Duke 
of York, take title to navigable rivers where the tide ebbs and flows and that such 
tidal waters and the lands under them were the property of the State of New 
Jersey. Chief Justice Kilpatrick, after set.ting forth the history of the land ownership in 
this State in colonial times and following the Revolution, said at 6 N. ] . L. 7S : 

"And I am further of optnlon, that, upon the Revolution, all these royal 
rights (to tidal waters and the beds thereof) became vested in the people 
of New Jersey, as the sovereign of the country, and are now in their hands ; 
and that they, having, themselves, both the legal title and the usufruct, may 
make such disposition of them, and such regulation concerning them, a~ they 
may think fit and this power of dis(>osition and regulation must be exer-
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cised by them in their sovereign capacity; that the legislature is their right£ ul 
representative in this respect, and, therefore, that the legislature, in the exer­
cise of this power, may lawfully. erect ports, harbours, basins, docks and 
wharves on the coasts of the sea and in the arms thereof, and in the navigable 
rivers; that they may bank off those waters and reclaim the land upon the 
shores; that they may build dams, locks, and bridges for the improvement of 
the navigation and the ease of passage ; that they may clear and improve 
fishing places, to increase the product of the fishery; that they may create, 
enlarge, and improve oyster beds, by planting oysters therein ih order to pro­
cure a more ample supply; that they may do these things, themselves, at the 
public expense, or they may authorize others to do it by their own labour, 
and at their own expense, giving them reasonable tolls, rents, profits, or 
exclusive and temporary enjoyments; but still this power, which may be 
thus exercised by the sovereignty of the state, is nothing more than what 
is called the jus regium, the right of regulating, improving, and securing 
for the common benefit of every individual citizen. The sovereign power 
itself, therefore, cannot, consistently with the principles of the law of nature 
and the constitution of a well ordered society, make a direct and absolute 
grant of the waters of the state, divesting all the citizens of their common 
right. It would be grievance which never could be long borne by a free 
people. · 

"From this statement, it is seen that, in my opinion, the proprietors, 
as such, never had, since the surrender of the government, any such right to, 
interest in, or power over, these waters, or the land covered by them, as 
that they could convey the same and convert them into private property, 
and that, therefore, the grant in question is void, and ought not to prevail 
for the benefit of the plaintiff, and, of course, that the rule to show cause 
must be discharged." 

In our opinion, the grant of "Sedge Island" made by the proprietors to Mr. 
Walker is void and ineffective for the same reason expressed by Chief Justice Kil­
patrick one hundred thirty years ago with respect to another purported grant by 
the Proprietors-the Proprietors did not have title to the tidal waters of the 
Manasquan River or the bed thereof. 

Mr. Walker does not hold title to "Sedge Island". His application cannot be 
processed as a normal grant to an upland owner. 

I am returning to you herewith the documents which you sent me. 

rp/hk;d 

Yours very truly, 

GROVER c. RICHMAN, JR., 
Attorney General 

By ROBERT PEACOCK, 

Deput·y Attorney General 

L 

HoN. EDWARD J. PATTEN, 
Secretary of State, 

State House, 
Trenton 7, New Jersey. 

ATTORNEY GENERAL 

OcTOBER 27, 1954. 

MEMORANDUM OPINION P-17 
DEAR MR. SECRETARY : 
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This will acknowledge your request for an opinion as_ to when the term _of Mr. 
Ben Horowitz, a member of the State Board of Exammers of Ophthalmic Dis­
pensers and Opththalmic Technicians, expires. 

The facts indicate that Mr. Horowitz was one of the original members_ of the 
Board created pursuant to L. 1952, c. 336, that the date of his original appomt~ent 
for the term of one year was September 18, 1952 and that he was re-appomted 
for a term of five years on September 29, 1953. 

You inquire whether his five year term should expire September 18, 1958 
or September 29, 1958. 

Section 1 of Chapter 336 of the Laws of 1952 (52:17B-41.2 N. ]. S. A.), 
after creating the State Board of Examiners of Ophthalmic Dispensers and Ophthal­
mic Technicians composed of five members, provides that: 

"One ophthalmic dispenser member shall be appointed for a term of one 
year; another ophthalmic dispenser member shall be appointed fo~ a term of 
two years; another ophthalmic dispenser member shall be appomted f_or a 
term of three years; another ophthalmic dispenser member shall be appo~nted 
for a term of four years; and the optometrist member shall be appomt~d 
for a term of five years; and upon the; expiration of the term of sa1d 
optometrist member, his successor shall be an ophthalmic. dispenser r,nember 
of said board so that at the expiration of the optometnst members term 
on the board: the board shall thereafter be composed of five ophthalmic 
dispenser memoers. 

Upon the expiration of the terms of members herein named! th_e Gover­
nor shall annually fill each vacancy resulting from the exp1rat10? of a 
term of office of a member for a term of five years ~y. an appo~ntment 
of an ophthalmic dispenser in the same manner as an ongmal appOintment 
is to be made. 

Each appointee, within thirty days after receipt of his commission, shall 
take, subscribe and file in the office of the Secretary of State the oath or 
affirmation prescribed by law. 

A vacancy resulting from any cause other tha~ the expiration of a 
term shall be filled for the unexpired term by an appomtment _o~ an opht~al­
mic dispenser by the Governor in the same manner as an ong~nal appomt­
ment is to be made." 
We are of the opinion that the· intendment of th:s secuon is a continuity in 

the terms of office of the members of the Board, that all terms should COJ?mence 
as of the same day and month of the respective year in w]:lich the appomtment 
falls due, and that an appointment for a new term is called for annually. 

That the legislature has specifically mentioned that the term is for a speci_fied 
number of years, has made no provision for holdover, but ~as. expressly prov1ded 
th:.~t a vacai1cy resulting from any cause other than the exp1rahon of a term shall 
be filled for the unexpired term is helpful in arriving at a determination of the, 
intent. See Marvel v. Camdm County, 137 N. J. L. 47, Page 49 (E. & A. 1947). 
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In Clay v. Browne, 96 N. ]. L. 303; (Sup. Ct., 1921) affirmed, 97 N. ]. L. 
315, (E. & A. 1921), in dealing with a statute which provided that "all vacancies 
in offices in any city of this state arising from or created by any other cause 
than expiration of term of office shall be filled for the unexpired term only/' 
the court said. 

"When the legislature, by statute, creates an office, and affixes a term 
to it for which each and every incumbent shall hold it, *****, the resigna· 
tion of an incumbent thereof, before the expiration of the term so fixed, 
leaves an uncompleted term, and the vacancy can only be filled in the 
manner provided by the ***** act ****; that is, for the period that the 
term has yet to run ******". 
In the instant matter, the term is for a specified number of years and the 

legislature has made no provision for holding over. The incumbenfs power to 
perform the duties of his office ceases upon expiration of his term of office. See 
43 Am. Jur. 162, citing Badger v. United States, 93 U. S. 599, 23 L. Ed. 991 , 1876, 
wherein the Court stated: 

"By the common Jaw, as well as by the statutes of the United States and 
the laws of most of the states, when the terms of office to which one is elected 
or appointed expires, his power to perform its duties ceases." 
The clear intent of the Legislature is· that the entire Board should not go out 

of office at once, but that the various members should retire at regularly recurring 
intervals. Such orderly rotation is necessary in order to create and maintain a 
continuing body. See MoHte v. Milat , 17 N . ] . Super. 260, 268 (App. Div. 1952). 

Chapter 336 of the Laws of 1952 fixes by intendment the time from which the 
term of a member of the Board begins to run and, by the same token, the time when 
the term expires. 

Accordingly, the term of Mr. Horowitz should expire September 18, 1958. 

CCR :FOW :kms 

HoN. ARcHIBALD S. ALEXANDER, 

State Treasurer of New Jersey, 
State House, 
Trenton 'J, New Jersey 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Attorney General 
By FREDERIC G. WEBER, 

Deputy Attorney General 

December 6, 1954. 

MEMORANDUM OPINION P-18 
Re: Printing Specifications 

DEAR MR. ALEXANDER: 

We acknowledge your inquiry as to whether, under the present purchasing 
statutes, non-union printers could be excluded from bidding on public advertising for 
bids on printing work. 

' Examination of the pertinent statutes fails to disclose any reference to union 
or non-union suppliers, printers or bidders being denied the right to bid. 

The award of contracts for printing to the lowest responsible bidder, after 
advertisement, has been a requirement since the enactment of P. L. 1895, c. 433, 

L 
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tntitled "An Act relative to public printing, stationery and blanks." In this 
connection it should be observed here that there are three types of printing, namely, 
(a) printing of opinions of the courts, (b) general public printing, and (c) depart­
mental printing. 

Contracts for printing opinions of the court are not required to be advertised 
or awarded to the lowest responsible bidder, (Gam~ Law Books v. Fc'rber, 3 N. ]. 
Super. 236, App. Div. 1949). The Act of 1895 required contracts for both public 
printing and departmental printing to be awarded to the lowest responsible bidder. 

Since 1895 the Legislature has enacted several statutes relating to printing 
and stationery, and in each instance, although creating or abolishing the name ~nd 
powers of the agency through which the contracts were let, retained the rNtUtrc­
ment that contracts for printing be awarded, after adverttsement, to the lowest 
responsible bidder. See P . L. 1895, c. 433 ; P . L. 1916, c. 68; P. L. 1930, c. 70; 
P. L. 1931, c. 179 and c. 180 (R. S. 52 :25-1, et seq .) ; P . L. I 94~, c. 112, art. 6, 
sec. 9; P. L. 1948, c. 92 (N . J. S. A. 52:18A-19) . 

In 1954 the Legislature enacted a statute. ( P. L. 1954, c. 48), requiring con­
tracts in e~cess of $2,500.00 to be advertised. There are provisions in the act for 
exception to this rule, but they are limiter! to those sit ua tions whe~e it h~~ b~cn 
determined by the prop<:r officials that advertising tS of no practtcal uttltty, or 
where the nature of the transaction is such that time is of the essence and delay OC· 

casioned by such advertising may prevent the State from securing the most favorable 
terms. · 

This statute expressly repealed P. L. 1930, c. 70. par. I, p. 298, (R. S. 52:34-1) 
which required public advertising for bids, and R. S. 52:34-:-3, w~ich. req~ircd the 
awarding of contracts to the lowest responsible bidder, but tts lespslalive mtet:t to 
promote the maximum competition among sellers and supphers .'s clearly evtd~nt 
in all cases, whether contracts are advertised or not, by SectiOn 7 (d) whtch 
provides : 

"Whenever advertising is required, * * * (d) award shall be made 
with reasonable promptness by a written notice to that responsible bidder 
whose bid, conforming to the invitation for bids, will be most advantageous 
to the State, price and other factors considered." 
The requirements of the 1895 act and subsequent legislation down to the pre­

sent act (P. L. 1954, c. 48) make it clear that the Legislature' s sole purpose was 
to secure economy, prevent fraud and favoritism by requiring awards of contracts 
to the lowest responsible bidder, and thus protect the interests of the taxpayer. 

It is our opinion that non-union printers cannot be excluded from bidding on 
printing work to be done for the State. 

RMY:BK 

Very truly yours, 

GROVER c. RICHMAN, JR., 

Attorney General 
By: RoGER M. YANCEY, 

Deputy Attorney General 
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HoN. DwiGHT R. G. PALMER, 
Stale Highway Commissioner, 
1035 Parkway Avenue, 
Trenton, New Jersey. 

OPINIONS 

PECEMBER 6, 1954. 

MEMORANDUM OPINION P-19 
DEAR CoMMISSIONER PALMER: 

You request our opinion on the right of set-off by une department of the 
State for liability in favor of another department of the State. 

Specifically, the State ~ighway Department owes White & McColl, Inc., a Dela­
ware corporation, an unpa1d balance of $10,758.13 on a highway construction con­
tract. White & McColl, Inc. is itself indebted to the Division of Employment Security 
of the De~artment of Labor and Industry under the provisions of the unemployment 
compensat10n law (R. S. 43:21-1 et seq.) in the amount of $13,877.42. 

We are satisfied that such a set-off is permissible. White & McColl Inc. 
should be thus notified. The mechanics of the transfer of $10,758.13 from the' State 
Highway Department to the Division of Employment Security account can be 
worked out by the Division of Budget and Accounting through a certific~te charg­
ing the State Highway Department account with that amount and crediting it to 
the Division of Employment Security as an appropriated receipt. 

Jn the absence of a statutory bar or a trust obligation, the right of the State 
to set off in its dealings with contracting parties is incidental to its sovereign right to 
contract for the accomplishment of public purposes. Denial of the right to set off 
would put the State at an extraordinary disadvantage in dealing with contracting 
parties, compelling extra litigation. There is no such statutory restriction. 

Two decisions of the courts in recent years have denied the State or a govern­
mental subdivision the right to set off claims in its favor because of the status of the 
claimant against it as a trust beneficiary. In National Surety Corp. v. Barth, 11 N. J. 
506 (1953); the State of New Jersey attempted to set off its claims fo> unemploy­
ment and disability taxes in an action against it for moneys owed on veterans housing 
construction contracts. The Supreme Court disallowed a set-of£ on the ground that 
the moneys for payment of veterans housing contractors were derived from the 
proceeds of a bond issue and from federal government grants for purposes of public 
housing only, thus constituting a trust fund. 

The same result was reached in Goodwillie v. City of Bayonne, 2 N.J. 88 (1949). 
The City of Bayonne was compelled to pay over funds held by it as a ·fiduciary for 
the express purpose of construction of a marine terminal from the proceeds of a 
bond issue and from federal government grants, despite its claim in an individual 
capacity against the trust fund beneficiary plaintiff. 

These cases are not decisive authorities here. The moneys for the highway pro­
ject out of which the White & McColl, Inc. indebtedness arose were not federal 
highway grants but were appropriated by the State for this purpose. Further, N. ]. S. 
ZA :44-147 is not available to protect White & McColl, Inc. against set off. This 
statute impresses a trust upon funds paid over by the State to a general contractor. 

The amount of $10,758.13 retained by you pursuant to the Division of Employ­
ment Security's request should therefore be credited forthwith to that division. 

DDF:rk 

Very truly yours, 
GROVER c. RICHMAN, JR., 

Attorney General 
By: DAVlD D. FuRMAN, 

Deputy Attorney Gl?aeral 
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MR. A. H. UNDERHILL, Director, 

Divisioa of Fish and Ga111-e, 

DECEMBER 15, 1954. 

Departmcat of Conservatio>l a11d Economic Development, 

State House, 
Trenton, New Jersey. 

MEMORANDUM OPINION 1954 P-20 

VJ::AR MR. UNDERHILL: 
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We have your request for an opm10n as to the meaning of the word "miles·· 
in N. J. S. A. 23:3-47, providing for the issuance of a license for a vessel to take 
with shirred or purse seine, otter or beam trawl, fish of any kind, excepting striped 
bass, in the waters of the Atlantic Ocean within the jurisdiction of this State at a 
distance of not Jess than two miles from the coast line. 

In our opinion, the word "miles'' as used in the quoted statute, refers to the 
geographical, marine, or sea mile of 6086.7 feet on the sea, not the land or statute, 
mile of 5280 feet. 

The word ''mile" is a measure of length or distance, which may refer either to 
a land mile or a geographical, marine or sea mile (4D C. J. 658), the particular mean­
ing being determined by the subject of measurement to which it was intended to he 
applied. 

Since the cited statute refers to distances on the Atlantic Ocean measured from 
the coast line, it seems clear to us that this measurement over the waters of the 
Atlantic Ocean requires the use of the geographical, marine, or sea mile, not the 
land mile. 

Very truly yours, 

HK:g 

MR. WILLIAM J. JosEPH, 
Secretary, Old Age CY~ui Survivor's Insurance, 
State House Annex, 
Trenton 7, New Jersey. 

GROVER c. RICHMAN, JR., 
Atto·mey General 

HAROLD KOLOVSKY, 
Assistant Attorney Ge>Jeral 

DECE ... \1BER 15, 1954. 

MEMORANDUM OPINION P-21 

DEAR MR. JOSEPH : 
This is in further answer to your letter of December 7th, 1954 in which you ast< 

whether certain categories are covered under the Federal Social Security Act, and 
also whether the persons employed within these categories are within State service or 
in the service of some other public employer. We understand from you that groups 
of members are properly covera:ble under the Federal Social Security Act if they 
are employed by the State of New Jersey, a political sub-division of the State or 
a wholly owned instrumentality of the State or its political sub-divisions. 

In deciding the various questions put to us, we have been mindful of N. J. S. A. 
43 :22-1, which provides: 
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"In order to extend to certain persons holding office, position or employment in 
the service of the State and of any county, municipality or school district and of 
any public department, board, body, commission, institution, agency, instrumentality 
or authority of, or in, the State and of, or in, any county, municipality or school 
district in the State and to the dependents and survivors of such persons the basic 
protection accorded to others by the old-age and survivors insurance syste~ embodied 
in the Federal Social Security Act, it is hereby declared to be the public policy of 
this State, subject to the limitatious of this Act, that such steps be taken as to provide 
such protection to such penons, on as broad a basis as is permitted under the Social 
Security Act." 

(l) EMPLOYEES OF COUNTY DISTRICT COURTS 

Employees of County District Courts are properly coverable since they a re 
employed by the various counties which arc political sub-divisions of the State. They 
are in the service of the various counties. 

N. ). S. 2A :6-26 provid~s: 

"The salary or compensation. o( the clerks, deputy clerks, clerical assista11ts, ser­
geants at arms, and other personnel, excepting· district court judges, holding posi­
tions, oHice or employment, in the county district courts of this state, shall be fixed 
by the respective boards of c~osen freeholders charged with the payment of such 
salary or compensation, but nothing in this section shall be deemed to authorize a de­
crease in compensation of any such officers or employees heretofore granted by any 
board of chosen freeholders." 

N. J. S. 2A6--3l provides: 

"In each county the board of chosen "freeholders shall provide for and maintain 
the county district court of the county and shall provide suitable quarters, furnishings 
and equipment for the court and for .the branch parts of the· court, if any, and may 
provide convenient places in the county for the holding of sessions of the court in 
addition to the place of its principal location . The said board of chosen freeholders shall 
also provide a central place for the keeping o[ the permanent records· of the court. 
The said board of chosen freeholders shall appropriate annually in their annual bud­
get such moneys as are necessary to provide for the salaries and other expenses of 
the county district court." 

(2) MEMBERS OF COUNTY TAX BOARDS 

Members of county tax boards Jre properly covered since they are employed l.>y 
the State of New Jersey, and are within the service of the State. They are appointed 
hy the Governor. 

R. S . 54 :3-6 provides that "the salaries of the members of tne several County 
Boards of Taxation shall be paid by the State Treasurer upon warrants drawn by 
the Director of the Division o{ Budget and Accounting in the Department of the 
Treasury". 

In Warrm v. Hudso>~ Co~~<ty 13.'1 N J L 178, (Ct. of E&A ., 1946), the court 
stated: 

" . . . The county boards of taxat10n :~re an integr11l part of the State lax system, 
an<i as such their status is ncces~arily that of State agencies having specified func­
tions in the administration of a system for the assessment ::~nd collection of taxes .. " 

Furthermore, in Dr. Fco v. Smith, 31 N J Super 474 (App. Div. 1954), the 
court states : 

"The County board of taxation is not subordinate to the board of chosen free­
holders. While the county board of taxation exercises a jurisdiction that is confined 
within definite territorial limits, its duties concern the state at large in a governmerot 

( 
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l)cld of major importance . . . Its status is necessarily that of a state agency having 
specific functions in the admininistration of a system for the assessment and collr<:tion 
of taxes." 

(3) MEMBERS Ol? THE CIVIL SERVICE COMMISSION 

Members of the Civil Service Conunission are properly coverable since they 
are emJ;>Ioyed by the State of New Jersey, and are within the service of the State. · 
R. S. 11 :1-L Et seq, They are appointed by the Governor, and paid by the State. 

(4) MOTOR VEHICLE AGENTS AND THEIR EMPLOYEES 

Motor vehicle agents and their employees are not properly coverable. They are 
not in State service. Motor vehicle agents are appointed pursuant to R S. 39 :3-3. 
No provision is made under this legislation for employees of a motor vehicle <~gent. 

In Carluccio v. Ferber 18 N. !. Super. 473, (App. Div. 1952) the court states: 
" .• . the agent designated under R. S. 39 :.3-3 may act only until his authority is 

revoked by the Director, and his compensation is based upon registration certificates 
issued by h[m and for every license granted by him, and the Director has authority 
to limit the fee so paid to a maximum. The legislature obviously intended to, and 
did, place in the hands of the Director large and unusual determinative powers, 
including the designation and removal, and the fixing of the number and the com­
pensation of such agents. Plainly, the agent is not within the class of perso.11s in 

:public service contemplated by the legislature to be limited to persons holding 'em­
ployment, position or office and receiving a salary from such State.'" 

(5) LICE~ SING AGENTS OF THE DIVISION OF FISH AND GAME: 

Licensing agents of the Division of Fish and Game do not properly consti · 
tute a coverage group and are not State employees. · 

R. S. 2.3 :3-?, as amended, provides that licenses to hold or fish shall be procured 
from the Clerk of any County or municipality "or any agent designated by the 
Division of Fish and Game to issue licenses". 

R S. 23 :3-9, as amended, provides that the issuance fees may be retained by 
the municipal and county clerks, '·'but in a case oi the agents designated by the 
Division to issue licenses, the retention of the issuance fees shall be at the discretion 
of the Division". 

(6) MEMBERS OF THE BOARD OF BARBER EXAMINERS AND THE 
BOARD OF BEAUTY CULTURE CONTROL 

Members of these boards are properly coverable, and are within State service. 
The Board of Barbe·r Examiners is created pursuant to R. S . 45 :4-45, as 

amended, et seq. Its members are appointed by the Governor. R. S. 45:4-48, a~ 
am.endetl, provides that the member of the Board who is elected Secretary-Treasurer 
"shall receive a compensation of Fifty-Five Hundred Dollars per annum and devote 

. his full time to the supervision of office and field workers." 

It {urth~r provides that the other members of the Board shall receive a compen­
sation of Five Thousand Dollars per annum and devote full time to their duties. 

R. S. 45 :4--49 provides as follows: 

"All moneys received pursuant to the provisions of this act shall be paid into 
the treasury of this State. Of said revenues, a sum is hereby appropriated sufficient 
to pay the expenses incurred by the State Board of Barber Examiners in the adminis­
tration of this act and shall be paid from the moneys so received as aforesaid_ All 
such expenditures shall be made by the treasurer on warrant of the comptroller afte1 
approval.by the secretary-treasurer of the State Board of Barber Examiners; pro­
vided however, that any such expense of administration shall at no time e:xceed the 
.moneys so received to the end that the commission created by the provisions of the 
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act shall, at all times, be self-sustaining; and provided further, that any surplus re­
maining in such fund in the hands of the treasurer at the close of any fiscal year 
shall revert to and become a part of the general fund of the State. The board shall 
report annually to the Governor of its receipts and expenditures and also, a full 
statement of its work during the year together with such recommendations as it may 
deem expedient." 

With respect to the Board of Beauty Culture Control, it was created pursuant to 
N. J. S. A. 45 :4A-2. Members are appointed by the Governor, and receive an annual 
compensation of Twenty-Five Hundred Dollars per annum, plus travelling expenses. 

N. J. S. A. 45 :4A-3 provides that "the member elected Chairman shall receive 
an additional One Thousand Dollars pe.r annum". 

(7) MEMBERS OF THE BOARD OF BAR EXAMINERS 
Members of the Board of Bar Examiners properly constitute a coverage group, 

and are within State service. 
The Board of BaJ; Examiners is constituted pursuant to Supreme Court Rule 

1 :19-l. Members are appointed by the Supreme Court for a term of three years. 
N. ]. S. 2A :13-7 provides that each bar examiner shall be paid a salary to be 

fixed by the Supreme Court. 

(8) MEMBERS OF THE STATE BOARD OF TAX APPEALS 
Members of the State Board of Tax Appeals are properly coverable and are 

within State service. 
R. S. 54 :2-3 et seq., as amended, provides for the creation of a Division of Tax 

Appeals within the State Department of Taxation and Finance, consisting of 7 
members. The members receive annual salaries from the state as fixed by law. 

CSJ :lmv 

HoNORABLE FREDERICK M. RAumNGE.R, 

Commissioner of Education 
175 West State Street, 
Trenton, New Jersey. 

Yours very truly, 

GROVER C. RICHMAN, ]R., 

Attorney General. 

By: CHARLES S. ]OELSON, 
Defruly Attorney Genoral. 

JANUARY 12, 1955. 

FORMAL OPINION-1955. No. 1 

DEAR CoMMISSIONER: 

You have requested our opmwn on the following question arising under Chapter 
249 of the Laws of 1954, providing for a minimum salary schedule for teachers: 

"Does a teacher, who is employed at a salary above the minimum pre­
scribed by the statute, receive an annual increment of $150 until he has 
reached the maximum required by the. statute for his classification; or, is 
the board of education within its rights in withholding such increments until 
his experience matches his salary as provided in the minimum salary 
schedule? 

, 
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In our opinion, the latter alternative embodies the correct interpretation of the 
law. 

Section 2 of the act states that "Except as hereinafter provided the salary 
schedule for teachers in this State shall be as follows". Then follows a' schedule of 
three columns. headed "Years of Employment", "Salary" and "Employment Incre­
ment", respectiv~ly. For the first year of employment,' the salary column shows 
$3,~0, ~d the mcrement c<;>lumn is blank. For the second and succeeding years 
endmg wtth 17, the salary IS $150 higher than for the previous year and under 
the e~ployment increment column appears for each year the figure $150. Thus, for 
the _thirteenth year of employment, a teacher is entitled to a salary of $4,800, having 
recetved the benefits of twelve previous employment increments of $150 each 
totaling $1,800. By a footnote to the schedule, only teachers who hold a bachelor'~ 
degree or the equivalent, are "entitled to the salary set forth in steps 14 and 15", 
and only teachers who hold a master's degree or the equivalent are "entitled to 
the salary set forth in steps 16 and 17." 

Section 3 of the act provides : 
. :·Any te~cher now holding office, posttlon, or employment in any school 

dtstnct of th1s State at the time of the effective date of this act shall be 
entitled annually to an employment increment until he shall have reached 
the maximum salary provided in section 2 of this act." 
T~e plain implication of Sections 2, and 3, in our opinion, is that no board of 

edu~atwn can be compelled to give a teacher without a bachelor's degree or the 
eqmvalent a salary of more than $4,800, or a teacher with any kind of degree more 
than $5,400. 

Yfe are. thus faced with the question whether a teacher who is receiving at 
any hme a htgher salary than that prescribed by the schedule for his number of years 
of employment is nevertheless entitled to an annual increment of $150 until he 
reaches_ $4,800 in case he has no degree, $5,100 if he has a bachelor's degree, and 
$5,400 tf he has a master's degree. The affirmative position on this question might 
be supported by a literal interpretation of section 3, which governs teachers already 
employed: and by the first sentence of section 7, which reads: 

"The schedule set forth in this act is intended to prescribe a minimum 
salary at each step, and any increment prescribed shall also be considered a 
minimum." 

The argument might also point to the definition of "Employment increment" 
in Section 1 of the act, which is stated to mean "an annual increase of $150'; 
granted to a teacher for one "year of employment" and the definition of "Adjust­
ment increment", which is stated to mean "in addition to an 'employment increment' 
an increase of $150 granted annually as long as shall be necessary to bring ; 
teacher, lawfully below his place on the salary schedule according to years of 
employment, to ~is pla:e o? the salary schedule according to years of employment". 
From these sectwns, 1t mtght be argued that a teacher must receive a minimum 
increment of $150 for· each year of employment until he reaches his maximum on 
the schedule, regardless of his starting or present salary. We do not believe how­

ever, that this view can be squared with the purpose or intent of the Jaw,' which 
is the controlling consideration in construing legislation. Wright v. Vogt 7 N. J. 
I, 6 (1951). ' 

Section 8 provides that "Nothing contained in this act shall be construed * * * 
to prevent the adoption of any salary schedule which shall meet its minimum re­
quiremt:nts". Section 4 allows any board hereafter employing a teacher to fix his 
initial salary at less than that provided in the schedule set forth in Section 2. Sec­
tion 5 provides that on or after September 1, 1955, any teacher "who is below 
his place on the salary schedule according to years of employment shall receive on 
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s<~.id d<~.te and annually th('rcaftcr an adjustment increment until he shall have 
attained his place on the schedule according to his years of employment". These 
last noted sections, coupled with Section 2, manifest an overall design in the statute 
to prescribe merely the minin1um compensation to which a teacher is entitled at 
any particular point until he reaches the maximum salary shown on the schedule. 
If an annual employment increment of $150 were mandatory regardless of the 
fact that the teacher was already receiving a higher salary than that prescribed in 
Section 2, the board would be obliged every year thereafter to pay the teacher more 
than the minimum salary required by the law for his years of employment, until 
he had reached the maximum provided on the schedule for a person of his qualifica­
tions. For example, a teacher who has no degree and who started, without pre­
vious experience, at a salary of $4,000,, would be receiving the $4,800 maximum in 
six years, althor~gh on the schedule such a salary would not be required for a 
person with .less than 13 years of employment if his starting salary had been at or 
below $3,000. We do not believe that the act· was intended to bind local boards 
of education to any such acceleration to the maximum required under the schedule. 

Moreover, the evident aims of the act include attracting good teachers into New 
Jersey from other States and making teaching attractive to young people as a 
career. One of the surest ways of attracting teachers is to give them high starting 
salaries. 1\hny boards of education now have schedules or school guides which 
provide starting sal::irit's considerably greater than those fixed by the act for 
teachers with th.: sam<' dcgr<'e of experience but which provide smaller or fewer 
increments because of the higher starting salaries. If such boards were obliged by 
law to award annual increments of $150 each regardless of starting or present 
salaries, many boards would be forced by budget considerations to lower the 
amount of their starting salaries-a result obviously not intended by the Legislature. 
An interpretation of the statute which leads to an undesirable result is not to be 
favored. /11 the Mallrr of Atplicatio'11 ()/ Vaccaro, l N. J. Super. 591, 599 (Law 
Div. 19~8) ; Stale v. Grata!~ Brothers, Inc., 26 N. J. Super .. 581, 585 (App. Div. 
1953). 

For the for<'going reasons, we have come to the conclusion that the provisions 
of the act regarding annual employment increments do not apply to any teacher so 
long as he is receiving a salary in excess of that provided on the schedule of Section 
2 for his number of years of employment. 

tpc;b 

Yours very truly, 

GROVER c. RICHMAN, JR., 

Attorney General, 

By: THoMAS P. CooK, 
Deputy Attor11cy Central. 
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]ANUARY 3], 1955. 
HONORABLE WILLIAM F. KELLY, JR., 

President, Civil Service Commissio11, 
State House, 
Trenton 7, New Jersey. 

FORMAL OPINION-1955. No. 2. 

DEAR COMMISSIONER KELLY: 

Your department has inquired as to the propriety of the appointment of a 
Township Engineer in Parsippany-Troy Hills. The correspondence attached to 
the request indicates that in Parsippany-Troy Hills on July 1, 1954 there was placed 
in effect a Council-Manager form of government known as Council-Manager Plan. 
"A" as provided for by the Optional Municipal Charter Law, N.J. S. A. 40:69A-81, 
et seq. We understand that previously the electorate o£ the township had voted 
by referendum to be governed by the provisions of the Civil Service Law with 
respect to personnel tnatters. Anthony J. Mara, Public Works Superintendent 
since 1936, complains that on July 20, 1954 the Manager appointed one Henry H. 
Ahlers, Township Engineer, without compliance with the Civil Service Law and 
that the duties of the Public Works Superintendent were transferred to the newly 
appointed Township Engineer. Mr. Mara claims to have suffered a demotion and 
demands a hearing. The Manager, on the other hand, requests that " * * * the 
position of 'Superintendent of Public Works' .be reexamined by your classification 
section." 

Whether Mr. Mara has suffered· a demotion or reduction is a factual question 
which should be determined, after a hearing, in accordance with the appropriate 
provisions of the statutes and rules. See: R. S. 11:21-4, R. S. 11 :22-38; N. ]. S. A. 
11 :2A-1; Civil Service Rule 58, 59 ( 4) ; Scancarella v. Department of Civil Service, 
24 N. ]. Super. 65, 69, 93 A. 2d 637 (App. Div. 1952). This is a matter properly 
within the jurisdiction of the Commission. 

We cannot agree, however, that the Commission has the authority to establish 
different duties than those heretofore established for the office of Superintendent 
of Public Works as requested by the Manager. This we conceive to be the function 
of the municipal council. N. ]. S. A. 40:69A-29 grants to each municipality the 
power to 

"organize and regulate its internal affairs, anrl to establish, alter, and 
abolish offices, positions and employments and to define the functions, powers 
and duties thereof and fix their term, tenure and compensation;" 

N. J. S. A. 40:69A-90 provides, 

"The municipal council shall continue or create, and deternune and 
define the powers and duties of such executive and administrative depart­
ments, boards and offices, in addition to those provided for herein, as it may 
deem necessary for the proper and efficient conduct of the affairs of the 
municipality, including the office of deputy manager which shall not be in­
cluded in the chissified service ·under Title 11 of the Revised Statutes. Any 
department, board or office so continued or created may at any time be 
abolished by the municipal council." 

The Commission has great power with respect to the creation of positions 
and the assignment of duties thereto in the state service. It has the power to adopt 
classification and compensation plans, R. S. ll :5-l, as amended: R. S. 11 :7-1, to 
supervise the division, combining, altering or abolishing of positions; R. S •. 11 :7-Z, 
and through its Chief Examiner investigate the " • • * need for every existing 
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position ill the classified service " * " ", R. S. ll :7-5. All of the foregoing powers 
relate to officers and positions in the state service. Significantly, we find no counter­
part in Subtitle 3 of Title 11 of the Revised Statutes and the several amendments 
and supplements thereto dealing with Counties, Municipalities and School Districts. 
The inference to be drawn from this obvious omission is that the legislature intender! 
the municipalities to exercise a degree of what has been commonly called "home 
rule" with relation to the creation of offices and positions and the assignment of 
duties to them. See also: N. J. S. A. 40 :69A-29, R. S. 40:48-1. Public employees 
have no vested right in having their positions continued unchanged; so long as 
reclassification powers are exercised reasonably and in good faith their use should 
uot be hindered. Cf. Carls v. Civil Service Commission, 17 N.J. 215 (decided January 
l 0, 1955). Whether a change in duties of a munici(lal employee is a reasonable and 
bona fide exercise of the locally vested power or whether it amounts to a demotion 
or reduction is a question to be determined by the Commission based upon evidence 
which might be adduced at a hearing. 

We turn now to the question whether the Manager has the power to appoint · 
a Township Engineer in the unclassified service. We find no specific mention of 
this office or position in R. S. 11 :22-2, as amended, wherein undassified offices and 
positions are listed. There is no specific provision in the Optional Municipal Charter 
Law permitting the appointment of a Municipal Engineer for a fixed term. And we 
are aware of no reason why the post could not be filled by competitive examination, · 
non-competitive examination, or minimum qualifications as set forth in N. ]. S. A. 
11 :22-50. It is possible that the position may be regarded as heading a department 
and thus be unclassified pursuant to the provisions of R. S. 11 :22-2 (d), as amended, 
but facts bearing on this question have not been presented to us. 

It is true that under the form of government previously in effect in Parsippany­
Troy Hills (Township Committee) the Township Engineer was appointed for a 
definite term, R. S. 40:145-12 and .13. Hence, his position was regarded as un­
classified and not subject to the provisions of the Civil Service Law, Browne v. 
Hagen, 91 N. J. L. 544 (E. & A. 1918). The provisions of that statute are no 
longer applicable to Parsippany-Troy Hills, however. Under the Optional Municipal 
Charter Law after a new form of government has been adopted by the voters, 
" * * * the municipality shall thereafter be governed by the plan adopted, by the 
provisions of general law * * *." N. J. S. A. 40 :69A-26. The term "general law'' 
is defined as "* * * any law or provision of law, not inconsistent with this act, 
heretofore or hereafter enacted which is by its terms applicable or available to all 
municipalities * * *." The statutes governing townships not being applicable or 
available to all municipalities are not within the scope of the term "gentral law'' 
as used in the Optional Municipal Charter Law and are thus not applicable any 
longer to Parsippany-Troy Hills. The Civil Service Law on the other hand is avail­
able to all municipalities through referendum, R. S. 11 :20-1, as amended, and is 
thus applicable as "general law" to the selection of employees in Parsippany-Troy 
Hills. 

.N. J. S. A. 40 :69A-29 empowers each municipality governed by the provisions 
of the Optional Municipal Charter Law 

" * " * subject to the provisions of this act or other general law * * * 
to establish, alter, and abolish offices, positions and employments and to 
define the functions, powers and duties thereof and fiz their term, tenure 
and compensation * * *." (Emphasis supplied.) 

An argument might be made that the power to fix terms grants vower to 
appoint individuals to (lOSitions in a manner which would result in the [)OSition's 
. being treated as unclassified on the authority of Browne v. Hagen, supra. We 
·have emphasized the language quoted above "subject t<1 the provisions of this act or 

.. 
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other general law'' because in our opinion the language incorporates by reference 
the Civil Setvice Law. In Davaillon v. Elizabeth, 121 N. ]. L. 380 (Sup. Ct. 1938) 
it was held that section 40:48-1 of the Revised Statutes granting the governing 
body of every municipality the authority 

" * * * to prescribe and define, except as otherwise may be provided by 
statute, the duties and terms of office of all officers, clerks and em­
ployees "' * *", 

did not permit a municipality to create for a fixed term anu fill, without adherence 
to the Civil Service Law, the position of city clerk. At 121 N. ]. L. 383 the Court 
said, 

"But the Civil Service act of 1908 (Camp. Stat. 1910, p. 3795; R. S. 1937, 
11 :1-1 et seq), adopted by the defendant municipality on November 4th, 1913, 
plainly falls into the category of general legislation, and therefore the 
qualifying phrase 'except as otherwise provided by law,' contained in section 
40:48-1, R. S. 1937, serves to subject the exercise of the power so conferred 
to the provisions of that enactment." 

The rationale of the Davaillon case dealing with the position of City Clerk is 
equally applicable to the case at hand wherein the position or office of Township 
Engineer is concerned. 

Therefore, for all of the foregoing reasons, we advise you that under the facts 
presented the appointment of a Township Engineer for a fixed term without ad­

herence to the Civil Service Law must be regarded as improper. 

JFC:b 

DR. FREDERICK M. RAUBINGER, 
Commissioner of Education, 
175 West State Street, 
Trenton, New Jersey. 

Very truly yours, 

GROVER C. RicHMAN, }R., 
Attorney General, 

By: }OHN F. CRANE, 
Deputy Attorney General. 

FEBRUARY 10, 1955. 

FORMAL OPINION-1955. No. 3. 

DEAR CoMMISSIONER: 

You have requested our opinion as to whether school nurses who are employed 
without a certificate, pursuant to chapter 133 of the laws of 1947 (N. ]: S. A. 
18:14-56.3), qualify for placement on the minimum salary schedule for teachers 
established by chapter 249 of the laws of 1954. 

In our opinion, the answer is in the affirmative. 

The salary schedule referred to is for "teachers in this state", and the act 
provides that the term teacher "shall include any full-time member of the pro­
fessional staff of any district or regional board of education or any board of educa­
tion of a county vocational school, the qualifications for whose office, position, or 
employment are such as to require him to hold an appropriate certificate issued 



106 OPINIONS 

by the State Board of Examiners in full force and effect in this State and who holds 
a valid permanent, limited or provisional certificate appropriate to his office, position, 
or employment". The narrow question here is whether school nurses fall within 
the classification of "teacher" as that term is used in Chapter 249, P. L. 1954. 

Chapter 133 of the Laws of 1947 initiated the requirement of certification .of 
school nurses by the State B.oard of Examiners, thus placing such nurses on a par 
with school teachers in this respect. However, that act contained the following 
section (N. ]. S. A. 18 :14-56.3) : 

"No board of education shall terminate the employment, or refuse to 
continue the employment or re-employment, of any nurse appointed prior 
to the effective date of this act for the reason that such nurse is not the 
holder of any such certificate and the State Board shall make no rule or 
regulation· which will affect adversely the rights of any nurse under any 
certificate issued· to her prior to the effective date of this act." 

The plain intent of the above quoted. section was to eliminate the requirement 
ot certification in the case of nurses already employed at the time the law took 
etfect, thus avoiding the disruption which would ensue if the certification requirement 
were retroactively applied to such nurs~s. 

We have come to the conclusion that full-time school nurses who either hold 
a permanent, limited or provisional certificate issued by the State Board of Exam­
iners, or who are employed without a certificate pursuant to N. ]. S. A. 18:14-56.3, 
are "teachers" entitled to the benefits of Chapter 249, P. L. 1954. 

Although one does not ordinarily a~sociate the wonl "teacher" with the 
nursing profession, a school nurse is a special kind of nurse who, in addition to 
receiving her basic training in that profession, is q~alified to-and ~requently ?oes­
teach in the schools such subjects as personal hygtene, home nursmg, first atd and 
nutrition. In order to obtain certification by the State Board of Examiners as a 
school nurse she must have successfully completed courses in each of several speci­
fied fields in~luding public school curriculum, materials ami m<!lhods in health educa­
tion, school health services and problems, and child growth and developmt!nt. See 
Rules Concerning Teachers' Certificates, issued by the State Department of Educa­
tion, 18th Edition (July· 1, 1951), pages 64-65. 

Full-time school nurses who do hold ·one of these prescribed certificates :~re 
1iterally included in the legislative definition of ''teacher" as noted ~~ave. We find 
no reason to narrow, by construction, the broad sweep of that defimuon. 

~· Nurses who hold their positions by virtue of Section 18:14-56.3 do not fall 
within the express terms of the definition, but neither are they exclu~ed. The act 
provides as we noted, that the word "teacher" shall "include" pro_fess10nal persons 
holding 'certificates, etc.; the word "include" denotes tha~ other persons may al~o 
meet the description if the sense of the statute warrants tt. See State v. Rosech{f 
Realiy Co., 1 N.J. Super. 94, 101 (App. Div. 1948). 

Chapter 249 of the laws of 1954 must be read in conj~ncti?n wit~ cha~ter 133 
of the laws of 1947 in order to effectuate the general leg•slattve pohcy, smce the 
statutes. are in pari materia- Miller v. Board of Chosen Freeholders of Hudso11. 
County, 10 N. ]. 398, 415 (1952); Lynch v. Borough of ,Edge'Wf!ter, 8 ~- I: 279, 
286 ( 1951). Moreover, in the interpretation of the statutes, exceptiOns are tmphed. to 
g've effect to the general legislative intent shown by the context; they may anse 
b~ the law of reason, though not expressly mentioned." Wright v. Vogt, 7 N. ]. 1, 7 

(1951). 
Applying these canons of construction, we are convinced that the !aw-makers did 

not intend that the benefits of chapter 249, P. L. 1954. should be avat.lable ~o. nurses 
who hold the qualifying certificates and not to those who hold thetr pos!ttons by 

~ 
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virtue of the earlier statute without such certificates. There would be no reason 
to so discriminate against the older nurses who had acquired experience and even 
tenure before the 1947 act. In our opinion, that part of the definition of "teacher" 
which requires the holding of an appropriate certificate issued by the State Boarti 
of Examiners is intended to denote generally the classes of positions which require 
certification of an applicant who is now entering the school system for the first time. 

HoNORABLE ARcH IDAr.o S. ALEXAN otoR, 

State Treasurer, 
Trenton, New ] erscy. 

Yours very truly, 

GROVER c. RICHMAN, JR., 

Attorney Genernl. 
By: THOMAS P. CooK, 

Deputy Attornry Gmcral. 

MARCH 2, 1955. 

FOR:MAL OPlNION-1955. No. 4. 

DEAR MR. TREASURER: 

This will acknowledge receipt of your recent communication by which you 
request our opinion on the following question: 

Where a claim for repayment of money, in the custody of the State 
Treasurer pursuant to a custodial judgment entered under the provisions of 
Article 3, Chapter 37, Title 2A, N. ]. S., is made as provided in Section 
2A :37-32 N. J. S. may the State Treasurer delegate the duty of determining 
the validity of such claim to one or more subordinate officers or employees 
within the department .of the Treasury? 
The procedure by which a claim for the repayment of money, in ~lte .:u5wdy 

of the State Tre.asurer uuder the provisions of Article 3, Chapter 37, Title 2:\ 
N. ]. S., is to be made and paid may be found in Section 2A :37-32 N. ]. S. which 
provides in· part : 

" * * * If a claim is made to the state treasurer within such ~riod of 
2 years, and he shall determine that the claim is valid, he shall pay the 
moueys so claimed to the persou entitled thereto. If the state treasurer 
shall determine that the claim is not valid, he shall reject the claim. The 
claimant may thereupou apply to the superior court, chancery division, for 
a review of his determination, and the claim shall thereupon be heard and 
determined, de novo." 
It is a general rule of law that, in the absence of a statute to the contrary, a 

public officer may delegate those powers which are ministerial in nature but not 
those which are discretionary. The Law of Public Offices mid Officers, Mechem 
Sections 567, 568, P11blic Officers, -:r:hroop Section 570. 

In 67 C. 1. S. Officers Section 104, it is stated: 
"In the absence of statutory authority a public officer cannot delegate 

his powers, even with the approval of a court. An officer, to whom a power 
of discretion is intrusted, cannot delegate the exercise thereof except as 
prescribed by statute. He may, however, delegate the performance of a 
ministerial act, as where, after the exercise of discretion, he delegates to 
another the performance of a ministerial act to evideru:e the result of his 
own act of discretion." 
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Also in 43 Am. hlr. Public Officers Section 461, it is said: 
:'Official duties involving the exercise of discretion and judgment for 

the public weal cannot be delegated. They can be performed only in person." 
. This rule has been followed in State v. HowMd, 74A 392 (Sup. Ct. Vt. 1909) 
State Danforth pros. v. Paterscm 34 N. ]. L. 163, (Sup. Ct. 1870) Sodekson v. 
Lynch, et al. 9 N. E. 2nd, 372 (Sup. Jud. Ct. Mass. 1937) Broderick v. City of New 
York 67 N. E. 2nd 737, (N.Y. Ct. App. 1946)_. . . . " .. 

While the Courts have experienced some difficulty m givmg the terms nums­
terial" and "discretionary" a practical working definition, Note, 26 Mich. L. Rev. 933 
(1928), they have recently been defined with approval as follows : . 

"A ministerial act is one which a person or board performs upon a given 
state of facts, in a prescribed manner, in observance o_f the m~ndate of legal 
authority and without regard to or the exercise of his own JUdgment upon 
the propriety of the act being done. . . . . 
"Discretion may be defined, when apphed to pubhc fu~ctlonanes, as t~e 
power or right conferred upon them by law of a~ting offi~Ially under certam 
circumstances according to the dictates of their own Judgment and con-
science and ~ot controlled by the judgment or conscience of others." Inde-...... . 
penden~ School Dist. of Danbury v. Christiansen, 49 N. W. 2nd 263 (Sup. 
Ct. Iowa 1951). . . . 
While it is manifest that the proper exercise of any delegated mmistenal func­

tion involves some degree of discretion, where the legislative. intent may be reason­
ably said to include the judgment and discretion of the pubhc officer, there can be 

·rio delegation of the discretion so conferred. Cf. Schwar~.ee v. Camden, 77 N . .J· 
Eq. 135 (Ch. 1910). When it is considered that the claims made under S~c~10n 
2A :37-32 N. J. S. may be repaid without limitation as to amount, No. 21 Opm10ns 
of the Attorney General of New Jersey, 1954, it is reasonable to say that the legiS-
lative intent included the judgment and discretion of the State Treasurer. . 

Accordingly, there being no statutory authority to delegate, th~ duty ImP?s.ed 
upon the State Treasurer by Section 2A :37-32 N. J. S. to determme the vahdity 
of claims for repayment of money in his custody cannot be delegated. 

CJK:MG 

HoN. FREDERICK J. GAssERT, ]R., 
Director, Division of Motor V ehiclcs, 
State House, 
Trenton, New Jersey. 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Attorney General. 
By: CHARLES J. KEHOE, 

Assistant Deputy 
Attorney General. 

MARCH 4, 1955. 

FORMAL OPINION-1955. No. 5. 

DEAR DIRECTOR GASSERT: 

Our opinion has been requested ( 1) as to th~ power of ~ I?uni~ipality, ( th~ 
Borough of Demarest in this case) to pass an ordmance estabhshmg no. thr?ug~ 
streets on which all traffic will be prohibited other than that whose destmat.!On ts 
to some point on that street, and (2) if such power exists, is s11ch an ordmance 
subject to your approval. 

I 

l 
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N. J. S. A. 39:4-197 provides that: 

"No municipality shall pass an ordinance or· resolution on a matter 
covered by or which alters or in any way nullifies the provisions of this 

chapter (the Motor Vehicle and Traffic Act) or any supplement to this 
chapter; except that ordinances ana resolutiOns may be passed reguJatmg 
special conditions existent in the mWlicipality on the subjects and within the 
limitations following: 

(1) Ordinance 
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a. Altering speed limitations as provided 111 section 39:4-98 of this Title; 
b. Limiting use of streets to certain class of vehicles; 
c. Designating one-way streets; 
d. Designating stops, stations or stands for omnibuses; 
e. Regulating the stopping or starting of street cars at special places, 

such as railroad stations, public squares or in front of certain public 
buildings; 

f. Regulating the passage or stopping of traffic at certain congested 
street corners or other designated points; 

g. Regulating the parking of vehicles on streets and portions thereof 
including angle parking as provided in section 39 :4-135 of this Title; 

h. Regulating the parking of vehicles upon grounds, other than a street 
or highway, owned or leased and maintained by the municipality, or 
any school district board of education therein, including any lands 
devoted to the public parking of vehicles, the entrances thereto and 
exits therefrom. 

(2) Ordinance or resolution 

a. Designating through streets as provided in article 17 of this chapter 
(39 :4-140 et seq.); 

b. Designating and providing for the maintenance as 'no passing' zones 
of portions of highway where overtaking and passing or driving to 
the left of the roadway is deemed especially hazardous." 

The power to designate "no through" streets is not among the powers granted 
to a municipality by this section, nor is such power granted by any other provision 
of our statutes. The power to designate main traveled or major highways within 
the municipality as a "through street," to be marked at the entrance thereto from 
intersecting streets by "stop" signs is given by N. ]. S. A. 39:4-197 and 39:4-140, 
but an ordinance designating such through street cannot be effective until it is 
approved by you, this because N. J. S. A. 39 :4-202 provides: 

"No resolution, ordinance or regulation passed, enacted or established 
under authority of this article, shall be effective until submitted to and 
approved by the director as provided in section 39 :4-8 of this Title." 
There is no inherent power vested in a municipality by which it may legally 

restrict the right of the public to the free use of streets and roads. Any right of 
the municipality to pass ordinances and resolutions regarditig the flow of traffic over 
its streets and highways can arise only by legislative grant; and there has been none. 

Even where the subject matter of the ordinance is within the power granted 
by the statute, the regulation must bear a reasonable relationship to public safety; 
there cannot be arbitrary action. (See Garneau v. Eggers, 113 N. J. L. 245, 248, 
249 (Sup. Ct. 1934); Giant Tiger Corporation v. Trento1l, 11 N. ]. :Misc. 836, (Sup. 
Ct. 1933); Pivnick v. Newark, 14 N. ]. Super.; 134 (Sup. Ct. 1951); and Termi11nl 
Storage, Inc. v. Raritan Towaship, 15 N. ]. Super, 547 (Sup. Ct. 1951). 

A recent New York case (People v. Grant, 306 N.Y. 258, 117 N. E. (2d; 542 
(Ct. of App. N. Y. 1954) is in accord with our conclusion. · · 
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In the cited case, an ordinance of the Town of North Hempstead prohibited 
"through or transient vehicular traffic" on streds in or near the area of New 
Hyde Park, the ordinance being passed as a rtwlt of complaints from residents 
who objected to the volume of traffic at particular hours of the day, mainly because 
of the large number of automobiles driven by per~ons going to and from work at the 

·Sperry Gyroscope Company plant situated just north of the area. In holding the· 
ordinance invalid the Court said, 

"Political subdivisions and municip:~l curpor:~tions hold "' + + streets 
for the benefit of the public, consi~ting of the whole o( the people, and 
regulation of the streets is the exercise of a governm~tal function in that 
they are subject exclusively to regulation :1nd control by the state as a sov­

ereign except to the extent that the L~gislaure urkgates power bva t.hem 
to political subdivisions and municipal cor!Y.lr:ttions." 

It is our opinion that the "no through strcd" orJinaucc proposed by the Bor­
ough of Demarest, and .~imilar ordinahct-s proposed l>y other lllunicipalities, have 
no legislative sanction. 

JTK;LL 

HoNORABLE WilliAM F. KELLY, Ja., 
President, Civil Service Commission, 
State House, 
Trenton 7, New Jersey. 

Vt-ry truly yours, 

GROVE.R c. RICHMAN, )R., 

Attorney Ct·nnal. 

By: )AMES T. KIRK, 

Deputy Attorney General. 

MARCH 4, 1955. 

FORMAL OPINION-1955. No.-'6. 
DEAR PRESIDENT KELLy: 

You have recently requested advice concerning the power of a municipal gov­
erning· body to set minimum and maximum age limits for Patrolmen and Firemen. 
Your memorandum states that the City of Union City adopted two ordinances in· 
1925 the effect of which is to establish the minimum age at 21 and the maximum 
age at 30 for Patrolmen and Firemen. These age limits coincide with those set by 
R. S. 40:47-4, as amended. However, prior to its amendment, approved April 24, 
1945, the statute provided for a thirty-five ye:i.r maximum age, 

N.J. S. A. 38:23A 2, enacted in 1944, provides as follows. 

"When .the qualifications for any examination or test for, or appoint­
ment or election to any office, position or employment under the government 
of this State, or of any county, municipality, school district or other political 
subdivision of this State, or under any board, body, agency or commission 
of this State, or of any county, municipality or school district, includes a 
maximum age limit, any person, who, heretofore and subsequent to July 
first, one thousand nine hundred and forty, entered or hereafter, in time of 
war, shill! enter the active military or naval service o[ the United States or 
the acuve service of th~ Women's Army Corps, the Women's Reserve of 
the Naval Reserve or any similar organization authorized by the United 
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States to serve with the Army or Navy. sl1all be deemed to meet such 
maximum age requirement, if his actual age, less the period of such service, 
would meet the maximum age requirement in effect on the date the person 
entered into such service of the United States." 
The public announcements issued by your Department for examinations for 
Patrolmen and Firemen contain the following provision with respect to age. 

"Not less than 21 nor more than 30 years of age at the announced 
closing date for filing applications for these exami11ati011S, cxcept that for 
veterans who entered acti,·<! service with the armcd forc,·s after July I, 1940 
and prior to April 24, 1945, the maximum age limit i; 35 years. 

111 

We are of the opinion that th<! age limits set by the municipal ordinanc<! are 
-valid and must be regarded as controlling. _Th~ governi11g horly of each municipality 
{s empowered by R. S. 40:47-1 to make: ordinances for the establishment and regula­
tion of a police force. R. S. 40:47-3, as ~mended, and R. S. 40:47-4 set up restric­
tions within which the municipalities n111st operate in the appointment o( police 

officers-, We ste no reason, however, why a municipality may not make more strin­
gent regulations so long as they comply as W\'11 with the statutory prohibitions .on 
the subject. In 62 C. ]. S., Municipal Corporations. p. 109~ it is stated, 

''The appointment of ))()lice offirers is generally regulated by statute 
setting up rules of eilgibility of pr•>spt-ctive appoi11tres: a11d tht municipality 
may prescribe requirements in addition to, although 110t in <vntravtntiou- of, 
those prescribed by statute.'' . 

Your announcement is correct as to municipalities which have not set ~ny age 
limits aud as to those iu whit'h the age limits were set at 21 year~ of age to 35 years 
of age prior to April Z4, 19-15. Howevt'r, with respect to Cuiun City aud other 
municipalities with similar ordinan.ces where the- age limit was or is more restric­
tive than that in effect by state law, the more r~strictive provisiu11s of the muni­
<:ipal ordinance are controlling. Thus veteran applicants for police and fire 
f")sitions in Union City must be no older :It the time of appointment thau 30 
years of age, plus a· pcriod of time, computed in accorda11co: with the terms of 
the statute. Even though prior to April 2~. 1945 the statutory maximum age 
w;,.s 35, the age of 30 set by the ordinance was "'the maxi111um age rt-C]uirement in 
effect" within the meaning of N. J. S. A. 38 :23.'\-2, supra. 

One other aspect of your a;mouncemrHt rc4uir~s att<'lltioll. The statute R. S. 
40:47-4, as ~mended. provides, 

",'\o !*nOll shall be appoi11tcd a m<:mber of tho: p_tiJ fire or police 
dq>artment or force of a11y mulli,·ip~lity who is k>s tha11 Ll\'<.'llty-one ur 
111ure than thirty years of age • • • ·· 

The critical time is the time o[ appvintme11t. At that time the appuiutee must 
b~ ~buvc the miuimum and below the maximum. See If· nl/=cll ;·. St.-cl111011, 8 N. J. 
}.!i,,·. 503 l Sup. Ct. 1930). Your annou11cement makes tht announced closing date 
ti.e ,-riti.:al tin1e. In this resjX'ct it is incorrect. La11gu:1;,:e should be substituted to 
make it clear that at the time of appointment the applicant must he within the 
prescril:>t•d age limits. 

JFC:b. 

Yours very truly, 

GROVER c. RICII~IA:-1, ]R., 
Attorney Crucral 

By: ]OliN F. (RAN(, 

Deputy .-! ttornc_~ C,•,lcral 
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J.(R. Gt:ORGE M. BOIUJEN, 

I 'ublic Employees' Rctirclllwl S ystcm, 
48 West State Street, 
Trenton, New Jersey. 

FORMAL OPINION-1955. No. 7. 

IJEAR Mil .. BORDEN: 

M(\.R.CH 9, 1955. 

This is in answer to your letter of February J, 1956, in which you ask whether 
the Board of Trustees of the Public Employees' Retirement System may make a 
regulation defining the term "in service" as used in N. ]. S. A. 43:1SA-4! (c) 
a11d N. J. S. A. 43 :lSA-57 which refer to neath benefits of members of the 
Public Employees' Retirement System who die "in service" . 

You have suggested that a rule be promulgated which treats a person to 
be "in service" for a period of three months while on official leave of absence 
without pay, for the purposes of the above-cited Sections of the Public Employees' 
Retirement Act. 

You have pointed out that the Department of Civil Service treats an employer. 
as "in service" for the purposes of acquiring seniority and promotion right s, only 
if said employee ·is actively employed with pay or on official sick leave of 
absence with pay. 

N. ] . S. A. 43 :15A-39, as amended, deals with the term " in service" {or the 
purpose of computing service for retirement purposes. It provides as follows: 

" ... In comj)uting service or in computing final compensation, no time 
during which a member was absent on leave without pay shall be crediteci, 
unless such leave of absence was for three months or less, or unless the 
service rendered to an employer other than the State or a political sub­
division thereof was a II owed {or retirement purposes by the provisions of 
any law of this State. Any such· member shall he req11ired to contribute, 
either in the lump sur:n or by installment payments, an amount calculated, 
in accordance with the rules and regulations of the Board of Trustees, to 
cover the cont ributious he would have raid for any service or compensa­
tion credited for the pe(iod of such official leave of absence withOlll pay, 
unless the service rendered to an employer other than the State or a 
political subdivision thereof was allowed for rctirc111ent purpnses by the 
provisions of any law of this State". 

Although N. ]. S. A. 43:15A-39 deals with the term "in serv ice" for the 
express purpose of cornputing service for retirement, the legislation appears to be 
silent on the term as it might affect neath benc!its of a person who died while ou 
leave o( absence without pay. 

N . J. S. A. 43 :!SA-17 provides as follows : 

"The General administration ancl responsibility r,,.. the proper opera­
tion of the Public Employees' Retirement System alld for making effective 
the provisions of this act shall be vested in the board of trustees. Subject 
to the lin1itations of the law, the board shall, from time to time, establish 
rules and rcgulation5 for the administration ~nd transaction of its business 
and for tile control o£ tl1e funds created by this $Ubtitlc ~11d sl•:tll pedor>H 
any other func tions required for the execution of this act . . .'' 

N. J. S. A . 43 :1SA-l7 gives the Board of Trustees a lin1itcd rule-making 
rov.:er, which is confined to establishing rules and regulations "for the ad,ninistra· 
tion and transaction of its business and for the control of funds .. ,". 
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The fact that the Legislature saw fit to define th!! term "in serv ice' ' in N. ] . 
S . A. 43: lSA-39 for the purpose of computing Sl!rvice c r c!ditable for retinanent 
indicates that the Legislature considered this definit ion to be within the proper 
sphere of legis lation enactment. The Board of Trustees cannot take upon itself 
legislative prerogatives merely because the legislation is silent in the area of 
definition of the term "in st:rvice" as used in N. ) . S . A. 43 :lSA-41 (c ) a nu 
N. ). S. A. 43 :15A-57, which referred to death benefits o( members of the 
Public Employees' Retirement System who die "in s~rvice". 

T he correction of this omission is a matter for supplemental legislation. 

MJt GEORCE BoRDEN, Secretary, 
Public Employees' Retirement System, 
48 West State Street, 
Trenton, New Jersey. 

Very truly yours, 

<.iRO~ER C. RrcfHHN, ]~<., 
Allorney Ge11eral 

By: C HARLES s . ] OELSON, 
Deputy IU/oruey Genua/ 

)..f Al<C II 23, 1955. 

FORMAL OPlNION-1955. No. B. 

DEAR MR. BOIUJ:tN : 

This is in answer to your communication of March IS, 1955, in which you 
ask whether a county, municipality, or department o( the State may upon request 
effect the retirement by the Board of Trustees of the Public Employees' Retire­
ment System of a member of the system who is sixty years of age or over , but tlnder 
the age of seventy. 

N . ]. S. A. 43 :1 SA-47 provides as follows : 

"Retirement from service shall be as fo llows: 
a. A member who sha ll have reached 60 years o{ age inay reti re from 

service by filing with the board of trustees a written statement duly attested, 
stat ing at which time subsequent to the execut ion and i ilillg thereof he 
desires to be retired. The board of trustees shall retire him at the time 
specified or at such other time within 30 days after the date so specifi~d 

as the board finds advisable. 

b. A member who shall have reached 70 years of age shall be retired 
by the board for service forthwith, or at such time within 90 days there­
after, as it deems advisable, except that an employee reaching 70 years 
of age may be continued in service from time to time upon written notice 
tc. the board of trustees by .. the head of the clet>artment where the employee 
is employed." 

It should be noted that retirement by the Board in the case of a member who 
is sixty years of age or over, but not yet seventy years of age, shall be at the 
application of the member himself. 

T~e only exception to this requirement made by our Publi.; Eol[lloyees' Retire­
ment A ct is with regard to disability retirement. N. ]. S . A. 43: lSA-42 provides 
as follows with resp~ct to su·ch cases: 
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"A member, who shall have been an employee in each of the 10 years 
next preceding his retirement, shall, upon the application of the head of the 
department in which he shall have been employed or upon his own applical-t 
tion or the application of one acting in his behalf, be retired for ordinary 
disability by the board of trustees, on a regular disability allowance if he 
is under 60 years of age and on a service allowance if he has reached or 
passed that age. The physician or physicians designated by the board shall 
have first made a medical examination of him at his residence or at any 
other place ·mutually agreed upon and shall have certi1ied to the board that 
the member is physically or mentally incapacitated for the performance of 
duty and should be retired." 
N. ]. S. A. 43.1SA-43 deals with accident disability retirement of members 

who have not attained the age of seventy, and also requires medical proof of 
physical or mental incapacity for the performance of duty. 

In view of the foregoing, it is our opinion that the Board cannot retire a 
person under the age of seventy at the request of his public employer unless the 
conditions set forth in N. ]. S. A. 43 :lSA-42 and N. ]. S. A. 43: 15A--43 dealing 
with disability retirements are fully met. 

MR. STEPHZN E. ScHANES, 
BHrenJt of Public Employees' Pe11Sion.s, 
State House Annex, 
Trenton, New Jersey. 

Very truly yours, 
GROVER c. RICHMAN, ]R., 

Attorney General 
By: CHARLES s. ]OELSON, 

Deputy Allorney Ge>reral 

MAY 4, 1955. 

FORMAL OPINION-1955. No. 9. (Revised) 

DEAR Mn. ScHANES: 

This is in answer to questions raised with reference to the status of employees 
of the Compensation Rating and Inspection Bureau for purposes of Social Secm;nty 
coverage :md eligibility for membership in the Public Employees' Retirement 
System. 

BACKGROUND AND HISTORY 

By virtue of P. L. 1911, c. 95, there was established a system of workmen's 
compensation insurance. Every insurance company or mutual association insuring 
employers against liability to employee~ was required to file its classification of 
risks and premiums and rules pertaining thereto, together with the basis rates and 
system of merit or schedule ratings applicable to such insurance, with the Com­
missioner of Banking and Insurance, hereinafter called the "Commissioner," an:d 
obtain his approval thereof before same could take effect (P. L. 1917, c. 178). 

To secure an impartial application of such filed and approved matter, the 
commissioner was "authorized to create, organize, and supervise such rate, and 
inspection bureau or bureaus with such jurisdiction under his supervision as 
hereinafter provided." (P. L. 1917, c. 178, par. 15). 
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Pursuant to this power, and in the same law (Article II), the Compensation 
Rating and Jnspection Bureau of New ] ersey, hereinafter called the "bureau," 
was created and presently functions (R. S. 34:15---89 through 91). 

Members of the bureau consist of mutual associations and stock associations 
writing workmen's compensation insurance, who must, as a condition precedent 
to writing such insurance, become members (N. ]. S. A. 34:15---89). 

The duties and objects of the bureau, under N. J. S. A. 34:15-89, are 
that: 

A. "It shall establish and maintain rules, regulations and premium 
rates for workmen's compensation and employer's liability insurance 
and equitably. adjust the same, as far as practicable, to the hazard 
of indiviuual risks, by inspection by the bureau. 

B. "It shall adopt means for assuring uniform and accurate audit of 
payrolls as they relate to policies of workmen's compensation and 
employers' liability insurance by auditors, appointed by the bureau, 
with the approval of the said commissioner or by such other means 
as the bureau may, with the approval of the commissioner of bank­
ing and insurance, establish. 

C. "It shall furnish upon request to any of its members or to any 
employer upon· whose risk a rating has been promulgated by it, 
iniormatiou as to such rating, including the method of its computa­
tion. >l'1d shall encourage employers to reduce the number and 
seH:ri:~· of accidents by offering reduced premium rates for im­
proved working conditio••s under such uniform system of merit or 
schedule rating as may be approved by the said commissioner." 

Each member of the bureau is represented by one person who has one vote 
ill the administration of bureau affairs. The bureau adopts such rules and regula­
tiOns for its procedure and provides such income as is necessary for its mainten­
ance and operation (N. ). S. A. 34:15-90). 

The Commissioner appoints a special deputy to be ex-officio chairman of the 
bureau. Besides this appointing power the Commissioner is specifically empowered 
to 

a. approve and ratify all officers,. members of committees, and em­
ployees of the bureau (N. ]. S. A. 34:15-90); 

b. employ an actuary and necessary assistants and fix their compensa­
tion, subject to the provisions of Title 11, Civil Service (N. J. 
S. A. 34:15-91); 

c. compel the production of books, data, papers and records necessary 
for the actuary to compile statistics for determining workmen's 
compe,nsation insurance costs (N. ]. S. A: 34 :15-91); 

d. examine personally, or through a person appointed by him, payToll 
records, policies and other data to determine compliance by employers 
with the general law (N. ). S. A. 34:15-91). 

The board functions under the direction of a manager elected by its members. 
As a matter of practice, said manager has always been, and is, the special deputy 
who is appointed by the Commissioner pursuant to statute to serve as chairman 
oi the bureau. 

The employees of the Compensation Rating and Inspection Bureau are in 
two separate categories. The first category consists of those employees who are 
employed by the Commissioner of Banking and Insurance pursuant to R. ~-



116 OPINIONS 

34 :15-91 subject to Title 11 of the Civil Service Act. The second category con­
sists of those employees who are employed by the Rating and Inspection Bureau 
~ubject to the approval of the Commissioner of Banking and Insurance pursuant to 
R. S. 34:15--90. The employees in the first category are paid by the State 
Tre~urer out of State funds, but those in the second category are paid by the 
Rating and Inspection Bureau out of its own funds, raised by assessments levied 
against its members under rules and regulations adopted pursuant to R. S. 34:15-90. 

R. S. 34 :15-93 provides that companies writing workmen's compensation insur­
ance ~hall "defray the expenses of the Commissioner of Banking and Insurance 
in carrying out the provisions of this article" by a payment of a sum of money 
equivalent to one-quarter of one percent of the net premiums received by such 
companies for workmen's compensation insurance written within the State. These 
payments arc not used to pay employees of the Rating and Inspection Bureau i"n 
the scco.11d c"ategory described above. 

.·1S TO SOCIAL SECURITY COVERAGE: Sec. 218 (a) (1) of the Federal 
Social Security Act (Title 42 U. S. C. A. § 418) provides that the Secretary of 
Health. Education and Welfare of the United States may enter into an agreement 
with any State for the purposes of extending social security insurance to "9ervices 
performed by individuals as employees of such State or any political subdivision 
thereof." The Federal statute cited further provides, in Section 218 (b) (2) thereof, 
that the term "political subdivision" includes "an instrumentality" of a State. The 
term "coverage group" is defined in Section 218 (b) (5) of the Federal Social 
Security Act to include "employees of a political subdivision of a State other than 
those engaged in performing service in connection with a proprietary function." 

Upon examining the general duties and responsibilities of the Compensation 
Rating and Inspection Bureau as set forth in the statutes referred to above, it ?s 
evident that this body was created in the public interest. It also appears that 111 

order to meet the statutory requirement that the bureau be impartial, the Commis­
sioner of Banking and Insurance, either directly or through his special deputy, has 
authority over all activities of the bureau. It is, therefore, our opinion that the 
bureau constitutes an "instrumentality" of the State within the meaning of the 
Federal Social Sec\Jrity Act, and that its employees are eligible for social security 
coverage. 

AS TO MEMBERSHIP IN THE PUBLIC EMPLOYEES' RETIREMENT 
SYSTEM: For the reasons stated above, we are of the opinion that the employees 
in the first category who arc State employees are eligible as such State employees 
for membership in the Public Employees' Retirement System, but that the employees 
in the second category, who are as we have stated, not State employees, are not 
so eligible. 

We are further of the optmon that the employees in the second category can­
not be admitted as employees of a public agency or organization within the meaning 
of N. ]. S. A. 43 :15A-65 and N. ]. S. A. 43 :15A-71. 

N. ]. S. A. 43:15A-65 provides as follows: 

"All employees of any public agency or organization of this State, 
which employs persons engaged in service to the public, shall be eligible 
to participate in the Public Employees' Retirement System provided, the 
employer consents thereto by resolution and files a certified copy of such 
resolution with the board of trustees of the Public Employees' Retirement 
System and the board of trustees approves thereof by resolution. Such 
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organization shall be referred to in this act as the employer. If the parttctpa­
tion of such employees is so approved then the employer shall contribute to 
the contingent reserve fund on account of its members at the same rate 
per centum as would be paid by the State if the members were State 
employees." 

N. J. S. A. 43:1 SA-71 provides as follows : 

"The words 'public agency or organization' as used in this act shall 
be construed to mean and include any agency or organization which opera~es 
public works or is engaged in service to the public for 1 or more municipali­
ties, local boards of health, or counties, and whose revenue is derived from 
other than State funds, but shall not be construed to include any subdivision 
of any county, municipality, school district, privately owned public utility or 
service or any religious, educational or charitable organization." 
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Although the Rating and Inspection Bureau's revenue is derived from other 
than State funds, as provided in N. J. S. A. 43 :15A-71, it does not operate public 
works or engage in service to the public for one or more municipalities, local boards 
of health, or counties as provided for in that section. 

You have asked us whether the Rating and Inspection Bureau may adopt its 
own separate retirement system for those employees in the second category de­
scribed above who are not to be considered as State employees. We understand 
that the employer's contributions to such a separate system would be made by 
the member insurance companies, and would not come out of the contributions 
of one-fourth of one percent of net premiums of participating companies provided 
for in R. S. 34:15-93 to defray the expenses of the Commissioner of Banking 
and Insurance in carrying out the provisions of the law pertaining to the Rating 
and Inspection Bureau. 

We are of the opinion that such a separate retirement system may be adopted 
provided it is approved by the Commissioner of Banking and Insurance. The approval 
of the Commissioner would be required in view of R. S. 43 :15-89 which provides 
as follows: 

" ... To secure the impartial application of ... approved classifications, 
rules, rates or system of merit or schedule rating, the Commissioner of 
Banking and Insurance is hereby authorized to create, organize, and super­
vise such rating and inspection bureau ... "· 

We are, therefore, of the opinion that even though a separate retirement 
system for those employees of the Rating and Inspection Bureau who are not 
State employees would not be supported in any way by State funds, the approval 
of such a system by the Commissioner of Banking and Insurance is required unde:r 
the quoted statute. 

csj ;b 
cc: HoN. CHARLES R. HowELL 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Attorney General 

By: CHARLES S. ]OELSON, 

Deputy Attorney General 
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HoN. WILLIAM F. KELLY, }R., 

Prrsidl.'nl, Civil Servicl! CommissioiJ, 
State House, 
Trenton 7, New Jersey. 

MARCH 24, 1955. 

FORMAL OPINION-195·5. No. 10. 

DEAR PRESIDI::NT KELLY: 

Your letter of January 24, 1955 asks our advice as to the power of the Civil 
Service Commission to revoke the certification of eligibility for appointment of an · 
employee after appointment has been made. Your letter point's out that occasionallY 
it is discovered that false representations have been made with respect to residence .• 
age, veteran status or past criminal record. 

\V e h:IVe noted that you have been previously advised by an opinion dated 
January 18, 1918 that the Civil Service Commission has no power to revoke or 
d;n:ct the revocation of an appointment. That opinion stated, 

''I am unable to find anything in the Civil Service Law authorizing the 
Commission to revoke the appointment of any officer or employe appointed 
to or to require the person having the power of appointment to revoke the 
appointment. The appointment having. once been made in accordance with 
the provisions of the Civil Service Act and by the proper authority, I think 
it unquestionable that the Civil Service Commission has no further power 
in the matter.'' 

While unquestionably a certification should not ordinarily be disturbed, we 
cannot agree that the Commission is completely without power in the matter. The 
Commission is specifically empowered to enforce the provisions of the Civil Service 
Law and the rules and regulations promulgated thereunder, R. S. 11 :1-7. If it 
is found that an applicant for a position has violated a provision of the statute by 
furnishing false information, see R. S. 11 :23-1, R. S. 11 :23-2, the Commission, 
in the ex~rcise of its enforcement powers, could revoke the certification upon 
which the appointment or promotion was based. In keeping with the basic policy of 
the act to afford employees an opportunity to be heard before action affecting 
their JX>Sition is taken, we think a hearing should be held by the Commission with 
full opportunity being given to tl)e employee to offer evidence in justification or 
mitigation. See Rule 40, which provides, in part, 

; .• • •. On the appruval of the president and the commission the name 
of any per~on who ha5 been dismissed from some other position in the 
public 5en-icc or whose character, qualifications and record are found 
to be 5uch as not to warrant employment in a public position, may be 
removed from any employment list upon which it may appear. In all 
such \ases the per;;on whose na111e is considered for removal will be notified 
e>f ~uch contemplattrl actie>n and given rraso11able opportunity to be heard." 
(emphasis supplied) 

!'-:o reported decisions have been found in New Jersey relating to this subject. 
However, in other jurisdictions, particularly in New York, where a civil service 
system similar to our own prevails, the problem has been treated judicially io 
several cases. In ANiication of Kat::, 260 App. Div. 495, 23 N. Y. S. 2d 150 
(Sup. Ct. N. Y. 1940}, an applicant for the position of stenographer-typist had 
mis ~·:ated her age. This was not discovered until after she had been working for 

ATTORNEY GENERAL 119 

more than six months. The Civil Service Commission held a hearing after which 
it revoked the certification and informed the appointing authority it should terminate 
the employee's services. On appeal the procedure was approved and it was held 
not to be necessary .to hold a hearing before the appointing_ authority. 

In Marinick v. Valentini!, 263 App. Div. 564, 33 N. Y. S. 2d 486, (App. Div. 
N. Y. 1942) it was discovered more than four years after a patrolman had been 
appointed that he had attempted to perpetrate a fraud by placing id.entifying marks 
on his test papers. The Civil Service Commission revoked the certification and 
directed the appointing authority to terminate his services. The action of the Civil 
Service Commission was approved by the court saying, 33 N. Y. S. 2d 488, 

"At the time the ·examiners of the Civil Service Commission rated 
petitioner's papers they were not aware of the employment by him of the 
identifying marks which he admitted were deliberately used. If they had had 
knowledge of the purpose of these objectionable markings, petitioner's papers 
would not have been rated, his name would not have been placed on the 
eligible list and he could not have been certified or appointed. It seems too 
clear for argument that petitioner may not benefit by reason of the fact 
that his attempted fraud was not discovered until the lapse of several years. 
The Jaw is now settled that the Municipal Civil Service Commission has 
power and is under a duty to rescind a certification obtained by fraud or 
where there is an attempt to defraud. Matter of Shraeder v. Kern, 287 N. Y. 
13, 38 N. E. 2d 110; Matter of Resnick v. Huie, 287 N. Y. &J7, 39 N . E. 
2d 258. Matter of Katz v. Goldwater, 2&J App. Div. 495, 23 N. Y. S. 2d · 
150, affirmed 285 N. Y. 830, 35 N. E. 2d 500. The power may be exercised 
upon discovery of the fraud even if the appointment has become .permanent. 
Matter of Smith v. Hodson, 287 N. Y. 609, 39 N. E. 2d 259; People ex 
rei. Hornstein v. Moskowitz, 51 N. Y. L. ]. 1296, affirmed 165 App. Div. 
979, 150. N. Y. S. 1104. In the Hornstein case, Lehman, ]. (now Chief 
Judge of the Court of Appeals) said: 

'It is urged, however, that the Commission having once certified the 
relator's name have no power thereafter to reconsider their action. It seems 
to me that while they have no power to reconsider a certification not due to 
fraud or mistake, where their action is based upon mistake caused by the 
applicant's own fraud such fraud and mistake invalidate the original certifica­
tion and they have power to correct their records to show its invalidity, 
and have power also to determine the question of fact involved in the claim 
of fraud and mistake.' 

In People ex rei. Finnegan v. McBride, 226 N. Y. 252, at page 258, 
123 N. E. 37( 376, Pound, J., in stating the applicable law, s.aid: 'Th~ action 
of the commission, had with due deliberation, upon such a· maiTer as the 
establishment of an eligible list, should, for obvious reasons, be regarded as 
a finality, but the commission's authority thereon does not wholly cease. 
It certifies names therefrom for appointment. Error may be corrected by 
setting it aside if it was the result of illegality, irregularity in vital matters, 
or fraud. The commission may not act arbitrarily. Public officers or agents 
who exercise judgJ:llent and discretion in the performance of their duties may 
not revoke their determinations nor review their own orders once properly 
and finally made, however much they may have erred in judgment on the 
facts, even though injustice is the result. A mere change of mind is insuffi­
cient, Further action must, where power is not entirely spent, be for ·cause, 
with good reasons and proper motives for the correction of improper 
action.' · · 
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In the public interest, civil service examinations must be kevt free from 
fraud and dishonesty and it is the obligation of a civil service commission 
to give no place on an eligible list to any candidate who· perpetrates a fraud 
or attempts to practice any deception in an open competitive examination. 
Confidence in the fairness and integrity of the merit system would be 
completely undermined if practices like those indulged in here were over­
looked or condoned." 

The exercise of such a power is not limited to cases of fraud or misrepresenta­
tion. It has been held to extend to instances where mistakes affecting the eligibility 
of the individual for appointment are made. Romanchuck v. Murphy, 200 N. Y .. Misc. 
987, 103 N. Y. S. 2d 704 (Sup. Ct. N. Y~ 1951) was a case involving an error in 
computation of the final grade of the applicant. The court held that such a circum­
stance would justify rescission of the certification. See also: People ex rei. Laist v. 
Lower, 251 Ill. 527, 96 N. E. 346 (Sup. Ct. Ill. 1911) where before appointment it 
was discovered that an applicant for appointment as an architect did not have a 
license, and Application of O'Brien, 255 App. Div. 385, 7' N. Y. S. 2d 596 (App. 
Div. N. Y. 1938), aff'd. 280 N. Y. 697, 21 N. E. 2d 202 (Ct. App. N. Y. 1939) 
where certification was rescinded before appointment on the ground that the em­
~'loyee seeking promotion was no longer employed in the division in which the 
position was located as required by the civil service rule. 

We wish to emphasize, however, that matters of judgment involving subjective 
appraisals of an applicant's qualifications ·should not be the subject of a revocation 
of certification proceeding. As indicated in People ex rei. Finnegan v. McBride 
quoted supra in the opinion in Marinick v. Valentine, "A mere change of mind is 
insufficient." The stability of the public service requires that such subjective deter­
minations not be rescinded. We recognize, therefore, that the power to revoke a 
certification after an applicant has been appointed is limited to cases of fraud, 
misrepresentation or mista•ke of a nature which affects the legality of· the certifica­
tion. 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Attorney General. 

By: JoHN F. CRANE, 

b. 

Ilo:or. CHARLES R. HowELL, 
Commissioner of Banking and ln.Mwonce, 
State House Annex, 
Trenton 7, New Jersey. 

Deputy Attorney General. 

)..!AlH:l! 25, 1955. 

FORMAL OPINION-1955. No. 11. 

MY DEAR COMMISSIONER HowELL : 
Your letter of March 4, 1955 requests advice as to whether it is permissible 

under our law for an insurance company to issue a group life insurance policy in 
i\ ew Jersey to insure the payment of the balance remaining unpaid at the time of 
death on a periodic payment plan mutual fund investment contract. Another question 
,-aised by your Jetter is whether, if the issuance of such a policy is not permissible 
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under the laws of New Jersey, the inclusion of New Jersey residents within the 
protection of such a policy issued and delivered in another Stale amounts to a 
violation of our statutes. 

Attached to the correspondence is a specimen copy of a document of the First 
Investors Corporation entitled, "Periodic Payment Plan With Insurance." The 
plan provides for the payment of an aggregate amount in equal monthly installments 
from which shares in an investment fund corporation are purchased. The plan­
holder is obligated to pay the aggregate sum but 

"* * * may, at any time prior to his death, terminate his Plan prior to 
completion of agreed payments by surrendering the Plan Certificate to the 
Custodian for complete withdrawal and cancellation, with written instructions 
either to deliver his shares to or upon his order or to sell his shares and 
remit the net proceeds to or upon his order." 

The Plan provides for insurance on the life of the Plan holder as follows: 
"VII. Insurance: The Company has arranged with certain Life Insur­

aHce Companies for life insurance, under group or other form of policies, on 
the life of the Planholder, provided he or she be acceptable to the insurance 
company at the time of acceptance by the Planholder of delivery of this Plan, 
and coverage thereunder shall be given to the Planholder at the actual cost 
thereof, or less, to the Company. The rate of insurance, as is set forth 
in the application, is subject to revision on September 30 of each year, but 
shall not exceed $1.00 per month per $1,000 for Standard risk and $1.50 
per month per $1,000 for Sub-standard risk of insurance in force. Each of 
said policies provides in substance that, subject to the limitations, terms, 
conditions and privileges set forth therein, and upon receipt of due written 
proof of death of the Planholder, occurring while said policy is in force 
and while the Planholder is insured thereunder, the insurance company issu­
ing said policy will pay to the Custodian, as agent of the Company, an 
amount equivalent to the difference between the total of all payments previ­
ously made hereunder by the Planholder and the total payments agreed to 
be made; provided, however, that the maximum liability of any one insur­
ance company upon the life of any Planholder is limited to $10,000.00. 

Upon the death of the Planholder, all privileges to terminate this Plan 
r:-rior to completion of the agreed payments shall cease, and the total 
amount of the unpaid payments on this Plan shall immediately become due 
and owing to the Company; such amount shall constitute an obligation 
of the estate of the Planholder and of his personal representatives and shall 
be paid to the Custodian as agent for the Company. Upon receipt by the 
insurance company or companies of due written proof of the death of the 
Planholder, and upon payment by the insurance company or companies to 
the Custodian of the money due under such policy or policies, or upon 
payment by the estate or the personal representatives of the Planholder of 
the balance due on this Plan, the Custodian shall apply all monies so 
received to the payment of the total amount of the unpaid payments on 
this Plan, which monies shall be applied to the purchase of Shares as set 
forth in Paragraph IV subject to (a) the Custodian fees, and (b) the Com­
pany fees remaining unpaid; these monies when so applied shall constitute 
complete discharge of the obligation of the estate of the Planholder and of 
his personal representatives set forth in the preceding sentence." 
The policy used in conjunction with the plan is called a Creditor's Group Life 

Policy. A specimen copy of the policy issued by Connecticut General Life Insurance 
Company indicates that the policy is issued for a term of one year renewable for 
a further one-year term. The policy provides, 
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"* * *. The insurance hereunder upon the life of any individual shall 
become effective when the Company has notified the Creditor of the approval 
of the evidence of insurability of such individual and when, in addition,. 
such individual has accepted delivery of his Plan Certificate duly executed 
by the Creditor and the Clistodian under the Plan . 

• • • • Each individual who purchases from the Creditor share certificates of 
Wellington Fund, Inc. under an installment purchase agreement shall be 
insured, subject to evidence of insurability satisfactory to the Company, for 
the amount of the installments remaining payable to the Creditor by the 
individual or by his estate and personal representatives under such install­
ment purchase agreement or $10,000, whichever is the lesser amount. In­
stallment purchase agreement shall be construed to mean only installment 
purchase agreements extending for periods of twenty years or less. The 
amount of insurance on the life of each such individual purchaser insured 
hereunder shall automatically decrease as and when installment repayments 
are made on such individual's indebtedness with the Creditor until !aid 
indebtedness is completely paid." 

The pertinent statute is found in R. S. ··17 :34-31, as amended, which provides 
in part as follows : 

(A) No policy of group life insurance shall be delivered in this. State 
unless it conforms to one of the following descriptions: 

( 1) A policy issued to 11n employer, "' * "'· 
(2) A policy issued to a creditor, who shall be deemed the policyholder, 

to ·insure debtors of the credito(, subject to the following reg_uirements: 
(a) The debtors eligible for insurance under the policy shall be all 

of the debtors of the creditor whose indebtedness is repayable in install­
ments, or all of any class or classes thereof determined by conditions per­
taining to the indebtedness or to the purchase giving rise to the indebted­
ness. The policy may provide that the tenn "debtors" shall include the debtors 
of one or more subsidiary corporations, and the debtors of one or more 
affiliated corporations, proprietors or partnerships if the business of the 
policyholder and of such affiliated corporations, proprietors or partnerships 
is under common control through stock ownership, contract, or otherwise. 

(b) ;fhe premium for the policy shall be paid by the policyholder, 
either from the creditor's funds, or from charges collected from the insured 
debtors •. 'or from both. "' .,.. . . 

(c) The policy may be issued only if the group of eligible debtors 
is then receiving new entrants at the rate of at least 100 persons yearly, 
or may reasonably be expected to receive at least 100 new entrants during 
the first policy year, and only if the policy reserves· to the insurer the 
right to require evidence of individual insurability if less than 75% of the 
new entrants become insured. 

(d) The amount of insurance on the life of any debtor shall at no 
time· exceed the amount owed by him which is repayable in installments 
to the creditor, or $10,000.00, whichever is less. 

(e) The insurance shall be payable to the policyholder. Such payment 
shall reduce or extinguish the unpaid indebtedness of the debtor to the 
extent of such payment. 

We have no difficulty with the question of whether the planholders are 
debtors of the policy.hoJder. They have obligated themselves to pay an aggregate 
amount and it is binding upon the estate of the planholder according to the terms 
of the contract. 

i 

l 
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That the planholder may terminate a portion of the obligation by abandoning 
certain rights does not detract from its validity. See Rest., Contracts, Sec. 84 (f), 
Williston, Contracts, (Rev. Ed. 1936) Section !05. Thus, unless cancellation has 
taken place there continues a valid and binding obligation to pay the remainder 
of the aggregate sum agreed upon which may be characterized as a debt. Nor does 
it supposition that the details of the arrangement were devised so as to bring the 
arrangement within the terms of the statute impugn its validity. The attorneys 
general of Massachusetts, Opinion April 8, 1954, and New York, Opinion April 
17, 1953, have ruled that such arrangements are permissible under statutes similar 
in purport to ours with respect to the existence of a debt. The Massachusetts statute, . 
Sec. 133, Chapter 175, Anno. Laws Mass., permits the issuance of group creditor 
insurance covering "A group of persons who * * * are debtors "' * * of the vendor 
of any property for its purchase price, under an agreement to pay any such 
indebtedness * * *." The New York statute, McKinney's Cons. Laws, Ins. Sec. 
204 (c), permits "A policy issued to a creditor or vendor * * * which policy shall 
insure * * * a group of debtors or vendees * * *." 

We next consider v:hether the fact that the plan and the policy both contain 
provisions reserving to the insurance company the privilege of determining the 
insurability of the planholder, violates the statutory requirement that the policy 
cover "all of the debtors of the creditor * * * or all of any class or classes thereof 
determined by conditions pertaining to the indebtedness or to the purchase giving 
rise to the indebtedness." R. S. 17:34--31, as amended. We conclude that it does 
not because R. S. 17 :34--32, as amended, requires the policy to contain a provision 
setting forth the conditions under which evidence of insurability will be required. 
This requirement impliedly permits the policy to require evidence of insurability 
and the policy meets the mandate of the statute by stating in effect that in all 
case~ evidence of insurability will be required. Moreover, the language of R. S. 
17:34-31 (2) (c), as amended, quoted above, specifically requires the policy to 
contain a provision reserving "* * * to the insurer the right to require evidence 
of individual insurability if less than 75% of the new entrants become insured." 

Your inquiry suggests that the issuance of· the policy in conjunction with the 
purchase of securities might be prohibited by the terms of N. ]. S. A. 17 :29B-4, 
paragraph (8) of which defines as an unfair method of competition in the busi­
ness of insurance, 

"* * * giving, or selling, or purchasing or offering to give, sell, or 
purchase as inducement to such insurance or annuity or in connection there­
with, any stocks, bonds, or other securities * * *." 

As you have presented the facts, it would not appear that the securities in­
\rolved in the transactions under consideration are sold as an inducement to the 
purchase of the insurance. The opinion of the Massachusetts Attorney General also 
touched upon this point saying, 

"* "' * there is no inducement passing from the life insu'rance company 
in connection with the placing of such group life insurance. Therefore the 
arrangement you have submitted to. me is not a violation of section 121 of 
chapter 175." 

Our view that the arrangement is not a violation of the quoted section is 
buttressed by the language of its companion sections. 

N. ]. S. A. 17 :29B-3, prohibits any "person" from engaging in any of the 
enumerated trade practices, and N. ]. S. A. 17 :29B-2, defines "person" as any 
''legal entity engaged in the business of insurance." The individual selling the 
plan would not come within the statutory definition of "person" as he is not en-
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gaged in the business of insurance. This is consistent with the administrative con­
struction given to the licensing provisions of the statute with respect to employers, 
union representatives, bank employees, etc., who as an incident to their primary 
occupation make individuals aware of the fact that group insurance is available 
to them, perform certain clerical tasks with relation thereto, but do not derive any 
commission or other financial benefit from the inclusion of individuals within the 
coverage of a group policy. 

We have examined the Creditor's Group Life Policy of Connecticu~ General Life 
Insurance Company which has been submitted and find that it is in conformity with 
the provisions of R. S. 17:34-31, as amended, and R. S. 17':34-32, as amended, 
with one possible exception. 

The statute, R. S. 17:34-32, as amended, requires the policy to contain certain 
enumerated provisions unless in the opinion of the Commissioner the policy pro­
visions are more favorable to persons insured or at least as favorable to the per­
sons insured and more favorable to the policyholders than the specified provisions. 
Among such specified provisions is the following, 

"(3) A provision that a copy of the application, if any, of the policy­
holder shall be attached to the policy when issued, that all statements made 
by the policyholder or by the persons insured shall be deemed representations 
and not warranties, and that no statement made by any person insured shall 
be used in any contest unless a copy of the instrument containing the state­
ment is or has been furnished to such person or to his beneficiary." 

The policy contains a provision that a copy of the application shall be attached 
but no provision that the statements shall be deemed representations or that no 
statement shall be used in any contest unless furnished to the person insured or his 
beneficiary. 

Such a provision is probably unnecessary in view of the terms of the incon­
testability clause. It provides that "Except for nonpayment of premiums, this policy 
shall be incontestable after date of issue." However, this is a matter for the 
determination of the Commissioner under R. S. 17:34---32, as amended. 

Thus, if the Commissioner determines that the provisions of the incontestability 
clause are more favorable than those required by R. S. 171:34-32 (3), as amended, 
the policy may be issued and delivered in this State. 

The Connecticut! General Policy which we have examined contains no qualify­
ing age bracket. You state, however, that some of the policies issued by other insur­
ers in this type of transaction contain certain restrictions based upon the age of 
the individual whose life is the subject of insurance. In our view, such policies do 
not qualify as group creditor life r10licies under our law since they do not include "all 
o[ the debtors o[ the creditor * * * or all of any class or classes thereof determined 
by conditions perta,ining to the indebtedness * * *," as required by R. S. 17:34-31, 
as amended. The fact that an insurer may require evidence of insurability, as has 
been pointed out above, would not permit the establishment of arbitrary age limita­
tions. The term insurability has been interpreted as relating to "* * * those physical 
and moral factors reasonably taken into consideration by life insurance com­
panies in determining coverage or matters affecting the risk." The Colonial Life Ins. 
Co. of America v. Maz1tr, 25 N. ]. Super. 254, 262 (Ch. Div. 1953). Although age 
may be one of the factors which can reasonably be taken into consideration along 
with others in determining insurability, we do not think it reasonable to establish 
absolute and arbitrary age limitations. It should also be pointed out that an 
attempt to create a class of debtors within specified ages by the creditor would 
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not be permissible. Such an attempt would amount to a violation of the statutory 
requirement that such a class be determined by "conditions pertaining to the 
indebtedness or to the purchase giving rise to the indebtedness." R. S. 17:34---31, 
as amended. 

In view of the pos1t1on we have taken it will not be necessary to determine 
whether the inclusion of residents of New Jersey within the protection of the type 
of policy under consideration, if issued and delivered in another state, would 
amount to a violation of our statutes, unless the Commissioner determines the 
question of the incontestability clause ~dversely to the insurer. 

Yours very truly, 

GROVER c. RICHMAN, ]R., 
Attorney General. 

By: ]OHN F. CRANE, 

b. 

DR. F. LovELL BIXBY, 

Acting Commissioner, of the Department 
of Institutions and Agencies, 

State Office Building, 
Trenton, New Jersey. 

Deputy Attorney General. 

MARCH 29, 1955. 

FORMAL OPINION-1955. No. 12. 

DEAR DR. BIXBY : 

We have your request for an opinion as to whether the several courities are 
required by law to make payments to the State Board of Child Welfare to cover 
the cost 6£ the welfare program known as Home Life Assistance. 

It is our opinion, and we so advise you, that the several counties are authorized 
and obligated to pay a share of the cost of the New Jersey program for Home 
Life Assistance to children. It is our further opinion that the county share of 
such cost is 25% of the amount allowable under the Federal program in those cases 
where Federal aid is available plus one-half of the excess of such payments over 
the amount allowable under the Federal program, as provided in R. S. 30:5-7 and 
8, (sections of the law which are still in full force and effect insofar as the Home 
Life Assistance program is concerned). In those cases where no Federal aid is 
available, the state and the county share the cost equally. Opinion of Attorney 
General No. 86, dated November 30, 1950. 

The question here presented has apparently arisen because of inquiries received 
from county welfare boards as to the meaning and effect of P. L. 1951, c. 138, 
which amended and revised the then existing programs for maintenance of children. 

The statutory provisions for maintenance of, and assistance to, children, as it 
existed immediately prior to the adoption of P. L. 1951, c. 138 was contained in 
Chapter 5 of Title 30 of the Revised Statutes. Chapter 5, made up of four articles, 
was originally enacted as P. L. 1936, c. 33. It set up two separate and distinct pro­
grams of aid for children. One program, dealt with in Article III, provided for 
the "Care, Custody, Guardianship and Support of Abandoned Children." Under 
this program, the State Board of Children's Guardians, the predecessor of the 
present State Board of Child Welfare, acquired legal custody of such children and 
could place the children in homes, or temporarily in institutions. 
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The other program, dealt with in Article IV, was the "Home Life Assistance 
Program". It provided for payments of assistance to the mother or other female 
standing in loco parentis in whose custody the child remained. 

Articles I and II of Chapter 5 contained provisions for the administration of 
both programs, including in Article H thereof provisions for the financing thereof 
and for the contributions to be made by the county and State respectively. 

R. S. 30 :5-6 provided: 

"Subject to payments of the counties' share as provided in section 
30:5-7 of this title, and subject to payment of the state's share as provided 
in section 30 :5-8 of this title, payments of assistance authorized under both 
article 3 and article 4 of this chapter shall be made by the state board 
of children's guardians. 

"The treasurer of the state board of children's guardians is hereby 
empowered to receive from the county treasurer of each county such sums 
as shall represent the county's share, and to receive from the state treasurer 
such sums as shall represent the slate's share, and shall cause such sums 
to be set up in a special account or accounts subject to disbursement by 
the state board of children's guardians in accordance with this chapter." 

So, too, as to both programs, R. S. 30:5-7 provided for the amount of assist­
<:nce chargeable to counties, and how those payments were to be made; R. S. 
30:5-8 provided for the amount of assistance chargeable to the State and how 
those payments were to be made; and R. S. 30 :S--9 authorized negotiations with 
the Federal Government for financial assistance to the State, as authorized under 
the Federal Social Security Act, for the carrying out of the two programs. 

R. S. 30: S-7, as amended, and R. S. 30 :S-8, as amended, dealing with the 
respective contributions to be made by the State and county, provided, at the time of 
the adoption of P. L. 1951, c. 138, for the county to contribute 25% of the amount 
allowable under the Federal program in those cases where Federal aid is available, 
plus % of the excess of such payments over the amount allowable under the 
Federal program. Further, if Federal aid were not available, the State and county 
were to share the cost equally. The State's share under these statutory provisions 
was % of the amount allowable under the Federal program where Federal aid to 
the State was available and Y2 of the cost in other cases. 

By P. L. 1951, c. 138, (N. ]: S. A. 30:4C-1 et seq.) the program for the 
"Care, Custody, Guardianship and Support of Abandoned Children" found in 
Article III of Chapter 5 of Title 30 was repealed and there was substituted therefor 
a new comprehensive program for the "Care, Custody, Guardianship and Support of 
Abandoned anci Neglected Children". 

As part of that repeal and the substitution of the new program, the legislature 
repealed Articles I and II of Chapter 5 insofar as they were applicable to the 
administration and financing of the old program for the "Care, Custody, Guardian­
ship and Support of Abandoned Children" found in Article III which was also 
repealed. 

But the legislature left intact and did not repeal the "Home Life Assistance 
Program" found in Article IV of Chapter 5 of Title 30. On the contrary, P. L. 
1951, c. 138 expressly recognized that that program was to continue, providing in 
section 2 thereof (N.]. S. A. 30:4C-2) that: 

"The term 'assistance' means money payments made to, or in behalf of, 
persons determined to be eligible therefor in accordance with the provisions 
of Article IV, chapter five, Title 30, of the Revised Statutes." 
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Nor did P. L. 1951, c. 138 repeal Articles I and II of Chapter 5 insofar as 
tl1cy were applicable to the administration and financing of the Home Life Assist­
ance Program found in Article IV. 

It is true that section 38 of P. L. 1951, c. 138 (N. J. S. A. 30:4C-38) does 
l}rovide in part as follows : 

"The following acts and statutes together with all amendments thereof 
and supplements thereto are repealed: 

"Articles one, two and three of chapter five of Title 30 of the Revised 
Statutes;" 

* * * * 
"An act concerning the care, maintenance, superviSion and guardianship 

of dependent and neglected children, promoting home life therefor, providing 
penalties for violation thereof, and amending sections 30 :5--7 and 30 :S--8 
of the Revised Statutes', approved May sixth, one thousand nine hundred and 
forty-two (P. L. 1942, c. 140) ;" 

But it is not sufficient nor legally proper to deal with this repealing section as 
ii it were an independent enactment separate and apart from the remainder of 
the act. A clause in a statute purporting to repeal other statutes is subject to the 
same rules of interpretation and construction as are other provisions of the statute; 
the act must be read as a whole. The intent must prevail over literal interpreta­
tion ; other parts of the act are to be referred to in determining the meaning and 
effect of the repealer section. (Smith v. People, 47 N. Y. 330 (1872); Attorney 
General v. Duncan, 76 N. H. 11, 78 Atl. 925, 927 (Sup. Ct. 1911); Golden Valley 
County v. Lundin, 52 N.D. 420, 203 N. W. 317, 319, 320 (Sup. Ct. 1925); State v. 
Moorhouse, 5 N. D. 412, 67 N. W. 140 (Sup. Ct. 1896); State v. Joyce, 307 Mo. 
49, 269, S. W. 623, 624 (Sup. Ct. 1925); Hogg v. Board of Commissioners, 57 Colo. 
463, 141, P. 478, 480 (Sup. Ct. 1914) ; Indianapolis Union R. Co. v. Waddington, 
169 Ind. 448, 82 N. E. 1030, 1032 (Sup. Ct. 1907); Cory v. Nethery, 19 Wash. 2d 
326, 142 P. 2d 488, 491 (Sup. Ct. 1943); Ex Parte Copeland, 130 Tex. Co. R. 59, 91 
S. W. 2d 700 (Ct. of Crim. App. 1936); 59 C. ]. 901, 1103, Statutes t 502, 652; 
82 C. ]. S. 474, 914 Statutes t 282, 386; SO Am. Jur. Statutes 
s 518, 519; 1 Sutherland, Statutory Construction s 2006.) 

This settled rule is stated in SO Am. J ur. 527, Statutes, Section 518 as follows: 
"* * * in determining whether a repeal has been effected, the intention 

of the legislature in enacting the alleged repealing act, is controlling. Such 
intent even prevails over the literal import of the words used, the general 
rule that a statute must be construed as a whole, being applicable." 

In the leading case of Smith v. People, supra, the New York Court of Appeals 
said, in holding that an express repealer should not be given literal effect, at page 
336 of 47 N. Y. : -

" ... The practical effect of a judgment giving full and literal effect 
to the repealing clause in the act of 1870, would be to annul all the pro­
ceedings in, and judgments of both courts for the last two years, and the 
consequences would seriously affect the public as well as individuals. A 
statute should not be so construed as to work a public mischief, unless re­
quired by words .of the most explicit and unequivocal import .... 

"In the construction of statutes, effect must be given to the intent of 
the legislature whenever it can be discerned, though such construction seem 
contrary to the letter of the statute. That intent must be primarily sought 
in the language of the statute, and if the words employed have a well under­
stood meaning, are of themselves precise and unambiguous, in most cases 



128 OPINIONS 

no more can be necessary than to expound them in their natural and 
ordinary sense. The words in such case ordinarily, best declare the intention 
of the legislature ... These r16les are elementary, but it is equally well settled 
that words, absolute of themselves, and language the most broad and com­
prehensive, :may be qualified "(md restricted by reference to other parts of 
the same statute in which they are 16Sed, OJnd to the circumstances and 
facts existing at the time, and to which they relate, or are applied. A literal 
interpretation of words in most common use, and having a well defined 
meaning as ordinarily used, would not unfrequently defeat rather than accom­
plish the intent of the party using them. If in reading a statute in. connection 
with other statutes passed at, or about the same time, a doubt exists as to 
the force and effect the legislature intended to give to particular terms, 
that is as to the meaning which it was intended they should bear and have 
in the connection in which they are used, it is also competent to refer to the 
circumstances under which, and the purposes for which a statute is passed, to 
ascertain the intent of the legislature. The ground and cause of the making 
of a statute explains the intent. . . " 

pages 338 to 339: 
" ... The question whether a repeal of a prior statute, absolute in 

terms, can be limited in its operation and effect for any reason has fre­
quently arisen; and the decisions of the courts have been uniform, that 
while the language of the repealing clause must be accepted as the expres­
sion of the will of the legislature, and effect given to it according to its 
terms, unless it appears although the language of the repeal was general and 
unqualified that it was intended to be used in a qualified or limited sense; 
that whenever that intent is discovered effect must be given to it, as in the 
interpretation of other acts. . . . 

"If the reDeal of a statute is by express and positive terms, and there 
is no legitimate evidence in or out of the act of an intent to qualify and 
restrict the operation, that is, no limitation or qualification, express or 
implied, the only question is as to the effect of the repeal, and the rule is 
that for all purposes the law repealed is as if it had never existed .... A 
clause in a statute purporting to repeal other statutes is subject to the same 
rules of interpretation as other enactments, and th11 intent must prevail 
over literal interpretation. One part of an act of the legislature may be 
referred to in aid of the interpretation of other parts of the same act. 
So in case of doubt or uncertainty, acts in pari materia, passed before pr 
after, and whether repealed or unrepealed, may be referred to in order to 
discern the intent of the legislature in the use of particular terms ; and 
within the same rule, and the reason of it, cotemporaneous legislation, 
although not precisely in pari materia, may be referred to for the same pur­
pose. Statutes in pari materia relate to the same subject, the same person or 
thing, or the same class of persons or things, and are to be read together, for 
the reason that it is to be implied that a code of statutes relating to one 
subject is governed by the same spirit, and are intended to be harmonious 
and consistent. They are to be taken together as if they were one in 
law, as one statute ... " 

and on page 341: 

" ... The last act reflects light upon the first, and is a very significant 
indication that the legislature did not intend by the comprehensive terms of 
repeal to abrogate the organizing law of the criminal courts in New York, 
which had a place in the acts purporting in terms to be repealed, and did 
not suppose that the organization of these courts had been affected. Both 
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acts can stand together by giving the repealing clause a qualified and 
restricted operation in harmony with the evident intent of the legislature, 
and not otherwise .... " 

In determining the legislative intent, 

"An arbitrary construction is not true exegesis. The meaning of a sta­
tute is not ruled by the strict letter, but rather by the sense and meaning 
fairly deducible from the context. The reason of the provision prevails 
over the literal sense of the words; the obvious pdlicy is an implied limita­
tion on the sense of general terms, and a touchstone for the expansion of 
narrower terms. The spirit gives character and meaning to the particular 
symbols of expression. The evident policy is the true key to open the under­
standing of the act. Fischer v. Fischer, 13 N. ]. 162 (1953)." /arc Roche, 
16 N. ]. 579 at 584 (1954) per Mr. Justice Oliphant. 

To construe the language of Section 38 as having the effect of com­
pletely repealing the provisions of Articles 1 and II of Chapter 5 would be 
to nullify the clear legislative intent that the Home Life Assistance pro­
gram, set forth in Article IV of Chapter 5 of Title 30, should continue. If 
R. S. 30:5-7, R. S. 30:5-8 and R. S. 30:5-9 are no longer in effect 
insofar as the Home .Life Assistance program is concerned, then there exists 
no provision for financing that program either by the State, by the county, 
or through Federal aid under the social security act. 
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The provisions for the Home Life Assistance program found in Article IV, 
which the legislature expressly continued in existence, provide that those benefits 
are to be paid out of the funds raised pursuant to the provisions of R. S. 30:5-7. 
8 and 9. R. S. 30:5-36, which deals specifically with the benefits under the Home 
Life Assistance Program, provides, in -part, as follows. 

"* * * there shall be paid to the mother through the State Board of 
Children's Guardians from funds provided as set forth in sections 30 :S-5 
to 30:5-8 of this Title for the support of her child * * *" 
In our opinion, an examination of Chapter 138 of the Laws of 1951 as a whole 

clearly establishes that the repealing language in section 38 thereof, although 
absolute in terms, is actually limited in its operation and effect to the repeal of 
the administrative and financing provisions of Articles I and II as they apply 
to the maintenance program which had been set up under Article III, which was 
thereupon repealed and superseded. The repealer does not a1id was not intended to 
affect Article I and II in its applicability to the Home Life Assistance program 
under Article IV. 

The construction reached by us from an analysis of the statute itself IS con­
firmed by an examination of the legislative history of Senate Bill No. 215 of 
J 951, which became Chapter 138 of the Laws of 1951. 

At the time of the introduction of Senate Bill No. 215 in the Legislature, there 
was pending a companion measure, Assembly Bill No. 17, providing for the replace­
ment of the Home Life Assistance program. As the two bills were drawn, the 
express repealer of Article IV of Chapter 5 setting forth the Home Life Assistance 
program was contained in Senate Bill No. 215, along with the express repealers of 
the other articles of Chapter 5. When it became apparent that Assembly Bill No.· 
17 might fail of enactment, it became necessary to amend Senate Bill No. 215 to 
preserve the existing Horne Life Assistance program. Amendments were thereafter 
introduced urider the caption "Suggested Amendments (To provide for continuation 

·of the present program of Home Life Assistance if Assembly Bill No. 17 should 
fail of legislative support.)" These amendments deleted the prior repealer of the 
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entire Chapter 5 in order to preserve the Home Life Assistance program. Article 
IV was saved from repeal in toto. In addition, there were deleted express repealers 
of several specific statutes which had amended portions of Articles I and II which 
contain provisions for the financing and administration of the Home Life Assistance 
program set up in Article IV. The acts thus saved from repeal included P. L. 1947, 
c. 128, P. L. 194"4, c. 194, P. L. 1940, c. 118, P. L. 1939, c. 377, and P. L. 1938, c. 
151. These, it will be noted, included the most recent amendments to R. S. 30: 5-7 
and R. S. 30:5-8. 

Further, the practical construction adopted by the State, county and federal 
agencies concerned with the administration of the Home Life Assistance program 
since the adoption of P. L. 1951, c. 138 is in accordance with the opinion we have 
expressed herein. It is a well established principle of law that the interpretation 
placed upon statutes by officials charged with their administration or application 
will receive considerable weight in resolving any ambiguity which may be thought 
to inhere in a statute. See Weinacht v. Board of Chosen Freeholders, 3 N. J. 330 
(1949); Ford Motor Company v. N.J. Department of Labor and Industry, 7 N. J. 
Super. 30 (App. Div. 1950), aff'd. 5 N. J. 494 (1950). 

MR. STEVEN E. SCHANES, 
Bureau of Public Employees' Pensions, 
State House Annex, 
Trenton, New Jersey. 

Very truly yours, 

GROVER c. RICHMAN, JR., 
Attorney General, 

By: HAROLD KOLOVSKY, 
Assistant Attorney General. 

MARCH 30, 1955. 

FORMAL OPINION-1955. No. 13. 

DEAR MR. ScHANES : 

You have asked our opinion as to whether, under P.L. 1954, ·Chapter 84, provid­
ing for the Public. Employees' Retirement System, personnel of the State Militia or 
New Jersey National Guard, who serve in the Department of Defense in a 
permanent capacity, are entitled to "prior service credit" for time spent, prior to 
their so becoming state employees, in the active military service of the United 
States in time of war. 

You have advised us that such credit has been claimed by virtue of R.S. 38:14-9J 
This legislation was originally enacted as Section 9 of Chapter 49 of the Public 
Laws of 1937, entitled "An Act concerning the militia of the State." It provides 
·as follows : 

"For all purposes, officers and enlisted men who entered the active service 
of the United States in time of war by appointment or enlistment, or under 
call, order or draft by the president, or who shall hereafter enter such serv­
ice under like conditions, shall be entitled to credit for the time served in 
the active service of the Unitetd States, as if such service had been rendered 
in the state." 

!: 
11 
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Reference should also be made to R.S. 38.12-8 (Section 7, Chapter 95, Public 
Laws 1939) which provides as follows: 

"Officers and enlisted men serving the State in a permanent duty status 
shall be eligible for the disability and retirement privileges and benefits 
available to all other employees of the State ... " 

N.].S.A. 43 :15A-1 through N.J.S.A. 43 :15A-86 (Chapter 84, Public Laws 
1954) set forth and created a comprehensive retirement system for public employees. 
It provides, in detail, the rights and privileges which are to be accorded under the 
Act to all public employees, and also the special rights and privileges to be accorded 
to public employees who are "veterans". 

:t-{.].S.A. 43 :15A-6(1) defines the periods of active military service which con­
stitute a public employee a "veteran" for ·purposes of the Public Employees' Retire­
ment Act. It includes the active military or naval service of the United States 
during World War I between April 6, 1917 and November 11, 1918, during World 
War II between September 16, 1940 and September 2, 1945, and also such active 
service during other specified periods of war or emergency. 

N.J.S.A. 43 :15A-60(a) provides that public employees who have been in active 
military or naval service during such specified periods must be accorded prior 
service credits for service rendered in the employ of the State, a county, municipality, 
school district, or board of education. This section does not deal with the question 
of whether or not public employees are to be given prior service credits for time spent 
in the active military or naval service in time of war or emergency. 

The section which deals with the question of credit for military or naval service 
1s N.J.S.A. 43 :15A-10, which provides: 

"Any state employee who had entered or shall hereafter enter into the 
active air, military, or naval service of the United States before making ap­
plication for enrollment in the retirement system shall be accepted as a 
member upon his filing1 application, provided such application is made within 
three months after entry into such active air, military, or naval service, and 
his regular salary deductions as determined by the board of trustees shall 
be paid to the retirement system by the employing department as provided 
by chapter 252 of the laws of 1942 as amended by chapter 326 of the laws 
of 1942 ... " 

The section quoted above deals with State employees who are not or were not 
·members of the retirement system at the time of their entry into the armed forces. 
It makes specific reference to chapter 252 of the laws of 1942 as amended by chapter 
326 of the laws of 1942 (N.J.S.A. 38:23-5) which deals with State employees who 
are or were members of the retirement system at the time of their entry into the 

.armed forces, and which provides as follows: 

"No person holding any office, position or employment under the 
government of the State of New Jersey or of any county, municipality, 
school district, or other political subdivision of the State, or under any 
board, body, agency or commission of the State or of any county, municipality 
or school district who, heretofore and subsequent to July first, one thousand 
nine hundred and forty, entered or hereafter, in time of war, shall enter, or 
heretofore or hereafter in time of emergency entered or shall enter, the 
active. military or naval service of the United States or the active service of 
the Women's Army Auxiliary Corps, the Women's Reserve of the Naval 
Reserve or any similar organization authorized by the United States to 
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serve with the Army or Navy and who, at the time of such entry was or is 
a member in good standing of any pension, retirement, or annuity fund, shall 
suffer the loss or impairment of any of the rights, benefits or privileges 
accorded by the laws governing such pension, retirement or annuity funds; 
and the time spent in such service by any such person shall be considered 
as time spent in the office, position or employment held by him at the time 
of his entry into such service, in all calculations of the amount of pension 
to which he is entitled and of the years of service required to entitle him to 
retire ... " 

It thus appears that no general provision has been made by the legislature for 
the granting of prior service credits to state employees who were in active military 
service before entering into the employ of the state. Furthermore, there is no 
indication in Chapter 84 of the Public Laws of 1954 that the legislature intended to 
give to veteran members of the State Militia or the New Jersey National Guard 
serving in the Department of Defense in a permanent status any greater benefits 
than are given to any other state employees who are veterans. There is no indica­
tion that the legislature intended to ingraft any exceptional benefits for any class of 
public employees upon the comprehensive plan and system set up by Chapter 84 of 
the Public Laws of 1954. This is consonant with R.S. 38:12-8 which requires that 
"officers and enlisted men serving the State in a permanent duty status shall be 
eligible for the disability and retirement privileges and benefits available to all other 
employees of the State," and which was enacted subsequent to R.S. 38:14-9, upon 
which the claim for exceptional prior service credit is based. 

It is, therefore, our opinion that active military service in the armed forces 
of the United States prior to the date that any member of ihe retirement system 
became eligible for membership in the system by virtue of his public employment 
cannot be used as a basis for prior service credit in the Public Employees' Retire­
ment System by any public employee. 

In view of the foregoing, we do not, in this opinion, find it necessary to pass 
upon the question of whether or not, under R.S. 38.14-9, and for a purpose other 
than Chapter 84 of the Public Laws of 1954, a member of the State Militia or New 
] ersey N a tiona! Guard serving in the Department of Defense in a permanent 
capacity is entitled to service credit for active service in the armed forces of the 
United States in time of war in cases where such active service was rendered 
before the person became a State employee. 

caj ;b 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

A llorney General 
of New Jersey. 

By: CHARLES s. ]OELSON, 

Deputy Attorney General. 

i 
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HoNORABLE WILLIAM F. KELLY, ]R., 

President, Civil Service Commission, 
State House, 
Trenton 7, New Jersey. 

FORMAL OPINION-1955. No. 14. 

DEAR PRESIDENT KELLY: 
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APRIL 7, 1955 .. 

You have requested advice as to whether municipal employees of a Veterans 
Housing Project are covered by the Civil Service Lav:r in a municipality which has 
adopted Civil Service by referendum. Your letter states. 

"This Department has consistently held that such employees are not 
under civil service based on the advice of former Deputy Attorney General 
Theodore Backes in a letter dated February 14, 1949 and addressed to Paul 
T. Stafford, Acting Chief Examiner and Secretary. This same matter with 
reference to State employees are considered and determined in Formal 
Opinion No. 27 of 1949, issued from your Department. 

By Memorandum dated October 22, 1953, this Department requested 
a review of this formal opinion with the hope that it might be reversed, but 
such action was deemed inadvisable. 

In the light of the above, I do not believe that this Department has any 
alternative other than to affirm our ruling in the present case, unless some 
other determination is made by your office. 

I would appreciate your advising1 me as to whether or not you are 
inclined to effect a reconsideration and redetermination of this matter, so 
that we may advise the local authorities." 

We have ascertained that the employees about whom you have inquired are 
employed by the City of Perth Amboy which, by a contractual arrangement, see 
N.].S.A. 55 :14G-17, manages the housing project for the Commissioner of Con­
.servation and Economic Development. This being the case, it is clear that the 
employment of such persons is not specifically excluded from the provisions of the 
Civil Service Law by the terms of N.J.S.A. 55 :14G-12 "b" and "c". The latter 
section has application only to persons employed by the Commissioner of Conserva­
tion and Economic Development. 

Your letter states that the City of Perth Amboy elected, on November 13, 1953, 
to be governed by the provisions of the Civil Service Law. That statute provides 
that upon the adoption of its provisions by the voters of a municipality all persons 
in the classified service shall continue to hold their offices and employments subject 
to the provision of the subtitle relating to municipalities, R. S. 11 :21-6. The effect 
of this section is to "blanket in," as eligible to the protection afforded by the Civil 
Service Law, all those who are not unclassified employees as defined by R. S. 
11 :22-2, as amended. Finding no provision in the latter section which would place 
the subject employees in the unclassified service, we conclude that they are in the 
-classified service, R. S. 11 :22-3. As previously indicated, those who were employed 
prior to the adoption of the Civil Service Law by the voters of Perth Amboy and 
who continued to serve thereafter were automatically brought within the protection 
-of the Civil Service Law. The employment of individuals at a subsequent date 
would have to comply with the procedures set down in the Civil Service Law. 
Thus, if persons have been hired for work at the Veterans Housing Project subse­
.quent to November 3, 1953, an examination of their status should be made and 
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steps taken to fill the posttlons from eligible lists after examination or such other 
means of selection a~ the. Commission deems appropriate for the [>osition concerned. 
It s~o~Jd b~ borne. m mmd th_at temporary appointments in the municipal service 
are l~mtted m duration to a penod of two months with only one two-month renewal 
permitted, R. S. 11 :22-15. 

Formal Opin~on 1949 No. 2!, advised you that State employees of the Veterans 
Eme_rgency Housmg Program, m the State Department of Conservation and Eco­
nomtc Developr.nent were not subject to the provisions of the Civil Service Law. 
The reason asst~ned was that the statutory provisions setting up the program were 
destgned to exptre by their own limitation and, consequently, the employees were 
regarded as temporary. The opinion states, 

"~rom the_ foregoing, it will be seen that Chapter 323 of the Laws of 
1946 ts to exptre by its own limitation and, in my opinion, the employees 
of that department not now under civil service or under tenure by Chapter 
435 ?f ~he_ ~aws of 1948,_ ~re temporary employees and in uowise subject to 
the Junsdtetwn of the CIVtl Service Commission." 

We have reexamined the above opinion in the light of the statutory provisions 
relatmg t~ tempor~ry appointments and have concluded that the opinion is erroneous. 
In the s.ate ser~tce, te~porary appointments are governed by the provisioris of 
R. S. 11 :11-1, whtch provtdes as follows, 

"The appointing authority shall, when by reason of pressure of work 
l:e determmes t~at an extra position in the classified service must be estab­
lished for a penod of not more than six months, notify the chief examiner 
a_nd secretary _a~ that_ fact statin~ the cause therefor, the probable length of 
ttme such po~ttlon wt!l be reqUired and the duties the appointee is to per­
form. The chtef exammer and secretary shall thereupon make such investiga­
tto~ _as he de~ms necessary to satisfy himself as to whether the extra 
~sttwn must, m fact, be established and if he finds that it must he shall 
Wt~h the app~ova~ of the commission, issue the certificate provided 'by sectio~ 
11 .7_-5 of thts tlt~e and s_hall thereupon authorize the appointment of a 
qualtfied per_s?n wtth or wtthout competitive tests. Temporary appointment 
to extra posttlons shall be made, as far as practicable, following certification 
from ~e-employment ~nd employ_ment lists. No such appointment shall be 
authon~ed_ for a penod exceedmg three months or renewed more than 
once wtthm a fiscal year." 

b It will be noted that such .te~porary appointments are permitted only when, 
Y _reason of pressure ~f work, 1t ts necessary to establish an extra position for a 

penod not to exceed_ SIX mon~hs. The appointments are limited, by the terms of 
~e abov_e. quoted sectiOn, to penods of three months with only one renewal permitted 

he postllons, created to carry out the terms of Chapter 323 P. L 1946 N J s A. 
5? :14G-1 et seq., must have been intended to contin.ue for ~ grea.ter p~riod .that~ 
s~x months. The program established by the statute was to continue from its effec­
ttve date, October 1, 1946 to July 1, 1948. Section 26 Chapter 323 p L 1946 
N.].S.A. 55: 14G-26. From time to time, however, the 'expiration dat~ of th.e pro~ 
gram was extended by the Legislature, Chapter 12, P. L 1948 Chapter 5 p L 1949 
Chapter 186, P. L. 1949, Chapt~r. 25, P. L. 1954, Chapter 206: P. L. 1954. jt i.s thu~ 
s~en that. the pr~gram ":as ongmally set up for a period longer in duration than 
stx ·~on~hs and, m fac_t, 1t has continued for a much longer period. These facts do 
not JUSttfy any sweepmg conclusion that all of the employees engaged in such a 
program a_re to be regarded as temporary employees. In order to have been so 
re~arded, It would ha~e been necessary to comply with the provisions of R. s 
11 .11-1, supra, by the Issuance of the certificate, to which reference is made therein: 

! 
I 
l 
l 
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and by the authorization of a temporary appointment. At the end of a six month 
period, after appointment to such a position, it would have been necessary, if it 
was determined to continue the position, for the appointing authority to have re­
ported his intention to establish the position, R. S. 11 :7-3, for the Chief Examiner 
to have certified that the position was necessary, R. S. 11 :7-5, for the position to 
have been classified, R. S. 11:7-3, N.].S.A. 11:7-11, 11:7-12, and the reqmstte em­
ployment list to have been prepared in the appropriate manner, R. S. 11 :7-3, R. S. 
11 :9-9 and R. S. 11.10-1. 

At the time Formal Opinion 1949 No. 27 was written, the statute, Chapter 
323, P. L. 1946, authorizing the administrator (Commissioner of the Department of 
Economic Development) to hire employees, was silent as to the manner of selection 
of employees. In such a circumstance, the provisions of the Civil Service Law 
should have been complied with. Article VII, Section II, Paragraph H, of the 
New Jersey Constitution requires that appointments in the civil service of the 
State "* * * shall be made according to merit and fitness to be ascertained, as far 
as practicable, by examination * * *." This provision would seem . to require that 
appointments should be made in accordance with the Civil Service Law unless there 
has been a legislative determination by statute or an administrative determination 
of the Civil Service Commission that it is not practicable to determine merit and 
fitness by examination. We know of no such legislative or administrative determina­
tion concerning these positions. Subsequently, on May 21, 1949, shortly after the date 
of Formal Opinion 1949 No. 27, Chapter 186, P. L. 1949 was enacted. The amend­
ment provided, among other things, that the employment of the state employees 
authorized should not be subject to the Civil Service Law, N. ]. S. A. 55 :14G-12, 
paragraphs "b" and "c". After that date it was no longer necessary to comply 
with the provisions of the Civil Service Law as to the selection of new state em­
ployees of the Veterans Emergency Housing Program in the State Department of 
Conservation and Economic Development. The statute, however, continued to remain 
silent as to the manner of the selection of municipal employees engaged in the man­
agement of such Housing Projects. 

HaN. HARRY A. WALSH, 

Chief Examiner and Secretary, 
Department of Civil Service, 
State House, 
Trenton 7, New Jersey. 

Very truly yours, 

GROVER C. RICHMAN, ]R., 

Attorney General. 
By: ]OHN F. CRANE, 

Deputy Attorney General. 

APRIL 15, 1955. 

FORMAL OPINION~1955. No. 15. 

DEAR MR. WALSJ:l: 

You have requested advice as to whether an examination for the position of 
Chief of the Fire Department of the Town of Morristown should be limited to 
the paid members of the Fire Department or extended to include the volunteer 
members as well. R. S. 40 :47l--21 provides as follows: 
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"In· municipalities having a permanent paid fire department other than 
cities of the first class, all promotions in such department sh~ll be made 
from the membership thereof as constituted at the time of the promotion but 
no person shall be eligible to a superior position unless he shall have s~rved 
for a period of at least three years in the grade of permanent paid fireman." 

We understand from the information you have supplied that the Morristown 
Fi:e Department consists of several volunteer companies each of which have paid 
dnvers. The status of the drivers is described as that of regular firemen. The 
i<:t~st effective ordinance entitled "An Ordinance relating to the Fire Apparatus 
Dnvers of the Town of Morristown", passed July 5, 1929, (Ordinance Book No. 
1, page 224) provides, 

"1. Hereafter the full time drivers of the fire apparatus of the Town 
of Morristown, who are now so employed or who may be hereafter appointed 
shall be and are hereby designated firemea. · 

* * * * * 
4. Said fire drivers, as such firemen, shall receive such compensation 

and, shall be paid in the manner as is now provided by ordinance." 

Other ordinances have established the compensation for the chief and drivers so 
that it now appears that Morristown has a fire department consistino- of volunteer 
as well as paid firemen headed by a chief who is paid. o 

To establish a paid fire department the municipality would have had to adopt 
an ordinance and submit it to the voters for approval, R. S. 40 :47-32. We 
assume this has not been done for we find nothing in the file so to indicate. Assum­
ing this to be the case, it would appear that Morristown does not have a permanent 
pai? fir: _depa~t~e_n_t within the meaning of the statute, R. S. 40.47-21, supra, 
wh1ch hm1ts ehg1bllity for promotion to members of such department. 

Assuming it is practicable to determine the merit and fitness of applicants 
for the office of Fire Chief by competitive examination as contemplated by R S. 
11 :22-30 (and we know of no reason why it should not be so) we think the 
situation calls for an exercise of the discretion granted by R. S. 11 :22-34 as 
amended, (see also Civil Service Rule 24) as to the lower grade or grades t; be 
encompassed, Falcey v. Civil Service Commission, 16 N. J. 117 (1954), and as to 
whether or not the examination should be open to members of the general public 
DeStefano v. Civil Service Commissioa, 130 N. J. L. 267. (E. & A. 1943). ' 

Accordingly, we advise you that the provisions of R. S. 40:47-21, do not 
apply to the instant situation; thus eligibility for promotion to the office of Chief 
is not limited to the paid members of the Fire Department. 

b. 

Very truly yours, 

GROVER c. RICHMAN, JR., 

Attorney General. 
By: JoHN F. CRANE, 

Deputy Attorney General. 

L 
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HoN. ARCHIBALD S. ALExANDER, 

State Treasurer, 
State House, 
Trenton, New Jersey. 

FORMAL OPINION-1955. No. 16. 

DEAR MR. ALEXANDER : 
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APRIL 15, 1955. 

This is in answer to your communication of March 9, 1955. 
your first question concerns whether or not any payments r:cei~~d or rec~ivable 

by a plaintiff or his personal represent~tive for_ te~~rary ~Jsabthty. b:neft~s, or 
benefits under an accident and health policy, hospttahzatwn pohcy, or smular msur­
aoce policies shall. b..s;. deducted from the amount due upon the judgment for payment 
~f which claim is made upon the Unsatisfied Claim and Judgment Fund. 

Under the common law, in an action for personal injuries, damages a.re not 
mitigated by reason of insurance paid to a plaintiff under a contract to wh1ch the 
tort-feasor was a stranger. This ruleor law was adopted in New Jersey as early as 
1873 when the old Supreme Court stated in Weber v. Morris a11d Essex Railroad Co., 
36 N. J. L. 213 (Supreme Ct. 1873) : 

" ... A person committing a tort cannot set up in m1t1gation of damages 
that somebody else, with whom he had no connection, has either in whole 
or in part indemnified the party injured." 
This rule of law has been cited with approval in Cornish v. North Jersey Street 

Railway Co., 73 N.J. L. 273 (Supreme Ct. 1906; Ski/1m v. Eagle Motor Co., 107 
N. ]. L. 211 (Supreme Ct. 1930); Rusk v. Jeffries, 110 N. ]. L. 307 (Err. & App. 

1932). 
However this rule does not apply to the Unsatisfied Claim and Judgment 

Fund Law w'hich provides· in N. J. S. A. 39 :6-71, as amended, in part, as follows: 
" ... Any amount for compensation or indemnity for damages or other 

benefits which the plaintiff has received or can collect from any person other 
than the judgment debtor shall be deducted from the amount due upon 
the judgment for payment of which claim is made." 
Furthermore, N. J. S. A. 39 :6-83, as amended, provi~es that "a _iu?gment 

a~tainst the director shall be reduced by any amounts whtch such plamttff has 
r:ceived from any person mentioned in subparagraph (m) of section 10 (N. J. S. A. 
39 :6-70) ." Subparagraph (m) of section 10 (N. J. S. A. 39 :6-70) refers to ''a 
judo-ment in an action against any other person against whom he has a cause of 
act~n in respect of his damages for bodily injury or death or damag~ to property 
arising out of an accident and ... the amounts recovered upon such JUd~~ents or 
the amounts, if any, received for indemnity or other benefits for such !11Jury or 
death or damage to property from any person other than the operator or owner of 
the motor vehicle causing such injury, death or damage." 

In light of the above-cited statutory provisions, it is our opin_ion that payments 
received or receivable by a plaintiff or his personal representative for temporary 
disability benefits, or benefits under an accident ~d h,ealth policy, ~?spi~al~zation 
policy, or similar insurance policies would constitute 'other benefits wtthin the 
meaning of these statutes, which should be deducted from the amount due upon 
the judgment for payment of which claim is made against the Fund. 

Your· second question concerns how payment shall be made from the Fund i~ a 
case where there is an accident involving two or more persons whose total cla1ms 

exceed $10,000.00. 
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N. ]. S. A. 39 :6-73 ( 1) limits to $5,000.00, exclusive of interest and costs, lhl! 
amount payable from the Fund to one person in any one accident; ~L J. S. A. 
39:6-73 (2) limits to $10,000.00, exclusive of interest and costs, the amount payable 
from the Fund as the result of any one accident. 

You have asked specifically whether, in a case where there is an accident 
involving two or more persons whose total claims exceed $10,000.00, payment is to 
be made from the Fund on a pro rata basis after all claims have been adjudicated 
or "in the order judg"Jnents are received." ' 

N. ]. S. A. 39:6-69 provides for application to the court in which the unsatis­
fied judgment was entered that said judgment be directed to be paid out of the Fund 
subject to the limitations cited above as to amounts. N. ]. S. A. 39:6-70 provides 
for a court hearing upon the application for payment of judgment from the Fund. 
N.]. S. A. 39:6-71, as amended, which provides for an order for payment of judg­
ment, is as follows: 

"The court shall make an order directed to the treasurer requiring 
him to make payment from the fund of such sum, if any, as it shall find to be 
payable upon said claim, pursuant to the provisions of and in accordance 
with the limitations contained in this act .... " 

Examination of the Unsatisfied Claim and Judgment Fund Law reveals no 
express provision for the apportionment on a pro rata basis of claims under un­
satisfied judgments of more than one person, totalling $10,00\i.OO or more as the 
result of a single accident. Neither does it deal with the pwblem which would 
arise in the event the Unsatisfied Claim and Judgment Fund Board were required, at 
one meeting, to· pass upon the priority of two or more orders bearing the same date, 
for payment of judgments arising out of the same accident, and totalling more than 
$10,000.00. Nor does it deal with the problem which would arise if the Board were 
required, at one meeting, to pass upon the priority of two or more orders. either 
bearing1 different dates, or filed with the Board on different dates. Furthermore, it 
does not go into the problem of the rights of a person who gives the Board notice 
of an accident, but delays institution of a legal action, as against the rights o( a 
person who gives notice and promptly reduces his claim to judgment.· 

Examination of the statutes and case law on the general subject of the op~ra­
tion and effect of writs of execution after judgment would be of no avail tow·ards 
a solution of the problem in point since we are here involved with a separate and 
distinct statuary field which is sui generis. Furthermore, an examination of cases 
dealing generally with insurance policies which fix limits of liability upon the part 
of the insurer discloses that the law is in an unsettled state. 

A leading case which holds that judgment creditors are entitled to share pro 
_rata in payments ~nder a policy which restricts the amount of the insurer's liability 
IS Century lndemmty Co. v. Kofsky, et al., 115 Conn. 193, 161 Atlantic 101, {Su(>reme 
Court of Errors of Connecticut, 1932). We quote from this case, in which the insur­
ance company paid the money into court, and interpleaded the contesting parties: 

. "We would, in the absence of strong considerations to support such a 
ruling, be reluctant to apply legal principles which would recognize any 
priority between the judgment creditors. Where several creditors are re­
stricted for satisfactio[l of their claims to a single fund inadequate to pay all, 
the general rule adopted is that of equality ... Particularly would we be 
reluctant to recognize either of the claims of priority advanced in this case. 
A rule of priority dependent upon the time when actions are begun against 
the insured would be likely to lead to a race to begin such actions, with an 
added burden of litigation to parties and the courts and a ten~ency to pre­
vent or render more difficult the settlel11f'..nt of claims. A rule of priority 
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made dependent upon the time when judgments were rendered against the 
insured would often make controlling the adventitious circumstances attend­
ing litigation, often beyond the control of the J:)arties ... 

"The plaintiff has submitted to the court in a proceeding in equity fu._ 
question of its liability to pay to the various defendants the amounts due, 
under the policy; justice requires that they share in equal proportions in the 
sums due under it on account of the particular kind of injuries suffered; and 
in the c"ircumstances of this case, that result can be accomplished without 
violating any ·legal principle." 

In Bleimeyer v. Public Service Mutual Casualty Insurance Corporation, 250 
N.Y. 264, 165 N. E. 286, (Ct. of Appeals of N. Y., 1929), Justice Cardow extended 
the pro rata doctrine in the case of a bond bearing limited liability on the part of 
the insurer. In that case, the plaintiff had filed a bond for an omnibus company 
under a New York statute which required that the bond need only be for a total 
sum of $5,000.00 for any one accident, "to be apportioned ratably among the judgl­
ment creditors according to the amount of their respective judgments." The question 
before the court was whether or not the limited fund had to be apportioned so as 
to include persons who had not reduced their claims to judgment, or who had not 
yet instituted legal action. In ruling in the affirmative, the court said: 

"We think the proper form of remedy, where several persons have 
been killed or injured as the result of a single casualty and the wrongdoer is 
insolvent, is an equitable action by a judgment creditor suing in his own 
behalf and in behalf of any others similarly situated, to administer the pro-
ceeds of the bond as a fund created by the statute for ratable protection. 
Guffanti v. National Surety Co., 196 N.Y. 452, 456, 457, 90 N. E. 174 (134 
Am. St. Rep. 848); Bottlers' Seal Co. v. Rainey, 243 N. Y. 333, 153 N. E. 
437; Mcmn v. Pelttz, 3 N.Y. 415, 423. The statute is explicit to the effect 
that the moneys due under the bond are 'to be apportioned ratably among 
the judgment creditors according to the amount of their respective judg­
ments.' This scheme will be frustrated if a single claimant may gain a 
preference over others and appropriate to his own use something more than 
his proportionate share of the general security. Guffanti v. National Surely 
Co., supra. The appropriate remedy in such conditions is an action in equity 
for proportionate division. Mann v. Pentz, supra. We do not hold with the 
courts below that a claimant must postpone his action on the bond until 
the ri!rllts of other claimants have been barred by limitation. This mjght 
result"' in postponement for 21 years or longer, which would make the 
remedy illusory. The action is not premature, but its form must be adapted 
to the needs of the occasion. In an action in equity, the court may d1rect 
an interlocutory judgment requiring other judgment creditors to prove 
their claims within a stated time if they wish to share in the security. 
Brinckerhoff v. Bostwick, 99 N. Y. 185, 194, 1 N. E. 663; Hirshfeld v. 
Fitzgerald, 157. N. Y. 166, 51 N. E. 997, 46 L. R. A. 839. If claims are in 
litigation, but have not yet been reduced to judgment, there may be a r7a­
sonable allowance of time, six months, or a year, or whatever other penod 
may be fair in the light of all the circumstances, within which claims may he 
perfected. When the allotted time shall have ela~sed, final judgment may b~ 
rendered for the division of the fund among the Judgment cred1tors ent1tled. 

However, there is a line of cases which rule against pro rata apportionment 
in analoaous cases. In Price v. Price, 122 West Virginia 122, 7 S. E. 2d 510 (West 
Virginia" Supreme Ct. of Appeals, 1940) th.e court ?.ref~rre~ the eq~it~.ble maxi~? 
that "equity aids the viglilant" to the maxim that eqmty. 1s equahty. Thus, 1t 
gave priority to a judgment creditor upon the bond of a city treasurer over other 
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creditors who had not reduced their claims to judgment where the bond was insuffi­
cient to pay all claims in full. Many jurisdictions support this result. 

In view of the failure of the Unsatisfied Claim and Judgment Fund Act to deal 
with the problem, and in further view of the impossibility of discerning a clear 
and consistent rule of law from the reported cases, we suggest that steps .be taken 
by means of supplementary legislation to clarify this area of the law. When the 
Board has established a policy on the matter which it wishes to recommend to 
the Legislature, we shall be pleased to confer with the Board on the preparation 
of the proposed legislation . If no supplemental legislation is enacted, the safest policy 
would be for the Board to pay the money into court, and have the court adjudicate 
the conflicting claims by way of an interpleader action. 

Your third question concerns whether or not the Board, under N . J. S . A. 
J9 :6-72, as amended, has authority to arrange installment payments for the judgment 
debtor. This section gives the Board authority, under certain stated conditions, to 
consent to settlements in excess of $1,000 between the plaintiff and defendant, 
subject to the approval of the court. It also gives an insurer to whom a claim has 
been assigned authority to settle, under certain stated conditions, any claim involving 
less than $1,000 with the approval of the Director of Motor Vehicles and any other 
one member of the board, without court approval. This section deals with lump 
~urn settlements, and makes no provision for imtallment payments to the Board 
for payment made by the Fund pursuant to such settlements. 

The only reference to installment payments which the legislation appears to 
make is found in N. ]. S. A. 39:6-87, which provides as follows: 

"Where the license or privileges of any person, or the registration of 
a motor vehicle registered in his name, has been suspended or cancelled 
under the Motor Vehicle Security-Responsibility Law of this State, and 
the treasurer has paid from the fund any amount in settlement of a claim 
or towards satisfaction of a judgment against that person, the cancellation 
or suspension shall not be removed, nor the license, privileges, or registration, 
restored, nor shall any new license or privilege be issued or granted to, or 
registration be permitted to be made by, that person until he has 

(a) Repaid in full to the treasurer the amount so paid by him together 
with interest thereon at four per centum (4%) per annum from the date 
of such payment ; and 

(b) Satisfied all requirements of said Motor Vehicle Security-Responsi­
bility Law in respect of giving proof of ability to respond in damages for 
future accidents, provided, that the court in which such judgment was 
rendered may, upon ten days, notice to the board, make an order permitting 
payment of the amount of such person's indebtedness to the fund, to be made 
in installments, and in such case, such person's driver's license, or his driving 
privilege, or registrat ion certificate, if the same have been suspended or 
revoked, or have expired, may be restored or renewed and shall remain in 
effect unless and until 5uch person defaults in making any installment 
payment specified in such order. In the event of any such default,' the director 
shall upon notice of such default suspend such person's driver's license, or 
driving privileges or registration certificate until the amount of his indebted­
ness to the fund has been paid in full ... " 
It should be noted that under this section, only the court may permit the 

restoration or renewal of a driver's license or a registration certificate while in­
stallment payments set by the court are being made. Otherwise, the section specifi­
cally provides against such restoration or renewal until the judgment debtor has 
"repaid in full to the Treasurer the amount paid by him together with interest 
thereon at the rate of 4% per annum from the date of sur.h payment." 
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It .is our opinion that there is no prohibition in the legislation against the Board 
arrang1ng for the collec~ion by an installment method of the entire amount paid by 
the Treasurer plus 4% mterest. However, there is no authority for said installment 
payments being used as a basis for renewal or restoration of driving privileges 
without the express authority of a court order to that effect as provided by 
N. ]. S. A. 39:6-87 (b). 

Very truly yours, 
GROVER C. RrcHMAN, ]R., 

A tt01'ney General. 
By: CHARLES s. JoELSON, 

csj ;b 
Deputy Attorney General. 

ALfRED T . DAvis, Chairman, 
Hudson Cmenty Board of EI1!Ctio11s, 
591 Summit Avenue, 

APRIL 20, 1955. 

Jersey City 6, New Jersey. 

FORMAL OPINION-1955. No. 17. 
DEAR MR. DAVIS: 

Receipt is acknowledged of your request for my opinion as to the legal qualifi­
cations for newspapers publishing resolutions, official proclamations, notices or 
advertising in this State. 

R. S. 35:1-2.1 (P. L. 1953, Chapter 411, page 2067, section 1) provides : 
. "Whenever it is required to publish resolutions, official proclama­

tiOns, notice.s or adver.tising of any sort, kind or character, including~ pro­
posals for b1d~ on public work and otherwise, by this State or by any board 
or body constituted and established for the performance of any State duty 
or ·by any State official or office or commission, the newspaper or news­
papers selected for such publication must meet and satisfy the following 
qu.alifica~ions, name~y: said newspaper or newspapers shall be entirely 
pnnted m the English language, shall be printed and pu!Jlished within the 
Stat.e of New Jersey, shall be a newspaper of general paid circulation pos­
sessmg an average news content of not less than thirty-five per centum 
( 3So/o), shall have been published continuously in the municipality where its 
publication office is situate for not less than two years and shall have been 
entered for two years as second-class mail matter under the postal laws ancl 
regulations of the United States. * ;. *" 
It will be noted that this section requires that such newspaper or newspapers 

shall be entirely printed in the E nglish language, shall be printed and published within 
the State of New Jersey, shaii be a newspaper of general paid circulation possessing 
an average news content of not less than thirty-five per cent, shall have been puh­
lished continuously in the municipality where its publication office is situate for not 
less than two years and shall have ·been entered for. two years as second-class mail 
matter under the postal laws and regulations of the United States. 

These statutory conditions are prerequisites for . advertising of the kind men­
tioned in the statute. 

jl/d 

Yours very truly, 
GROVER c. RICH.MAN, JR., 

Attorney General. 
By: JosEPH LANIGAN, 

Deputy Attorney Ge)leral. 
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APRIL 20, !955. 

MR. ELMER G. BAGGALEY, Secretary, 

Consolidated Police and Firemen's Pension Fund. Commission a11d Police a11d Fire­
men's Retirement System of New Jersey. 

State House Annex, 

Trenton, New Jersey. 

FORMAL OPINION-1955. No. 18. 

DEAR MR. BAGGALEY: 

You have asked our opm10n as to the responsibilities of the Consolidated Police 
and Firemen's Pension Fund Commission and the Police and Firemen's Retireme11t 
System of New Jersey in considering retirement applications from 

"(a) persons under departmental charges 
(b) persons under indictment for a crime of moral turpitude and 
(c) persons convicted or dismissed under either circumstances." 
We shall deal first with the problem relating to persons already dismissed 

upon departmental charges, or who were convicted in court as rderred to in your 

category (c) above. 

A leading case which establishes the principle that pension rights are to be 
denied to a public employee who has been convicted of a crime 1s Walter v. Police 
a11d Fire Pension Commission of the City of TreiLIOn, 120 N. ). L. 39 (Sup. Ct. 1938) , 

The opinion in that case opens as follows: 

"Does a police officer, who continues in service after having served 
twenty years and after having attained the age of fifty years, forfeit h is 
right to a pension under 2 Rev. Stat. 43 :16-1 (Pamph. L. 1920, ch. 160, p. 
324), by reason of his conviction for malfeasance in office, the malfeasance 
having occurred after the police officer had become digible for the pension? 

We think so." 

The court further sta(ed (p. 42) : 

"Deductions from salary, moreover, create no vested right to a pension. 
Bader v. Crone, L16 N. J. L. 329; 184 At!. Rep. 346. A pension is, in effect, 
but the taxpayer's reward, given pursuant to legislative mandate, for honest 
and efficient service. PIUitkett v. Pension Commissioners of Hoboken, 113 
N. J . L . 230 ; 173 At!. Rep. 923 : affirmed, 114 N. ]. L. 273; 176 At!. Rep. 
341. To bestow that reward upon one whose record ot public service 1:> 
marred by a conviction for malfeasance in office would be to place premium 
upon dishone~ty and inefficiency; to burden the taxpayer with the necessity of 
providing for one who has betrayed the trust imposed upon him. Such a re­
sult will never be countenanced by any word, act, or judgment of this court." 
The court in thi s case al so stressed R. S. 2 :160-9, which is now 2A :135-9, and 

reads as follows : 

"Any person holding· an office or position, elective or appointive, under 
the government of this State or of any agency or political subdivision 
thereof who is convicted upon, or pleads guilty, non vult or uolo contendere 
to an i~dictment, accusation, or complaint charging him with the commission 
of a misdemeanor or high misdemeanor touching the administration of his 
office or position, or which involves moral turpitude, shall forfeit his office 
or position and cease to hold it from the date of his conviction or entry of 

plea ... " 
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In discussing the applicability of the above-cited statute to the retirement rights 
of a member of the police department under R. S. 43:16-1, the court stated (p. 41) : 

" ... It is clear that under R. S. 43: 16·1, in order for an officer to retire 
with pension, he must have been a member of the police department at the 
time his application is made. And it is equally clear that this prosecutor 
was not, on March 15, 1937, when he applied for a pension a member of the 
police department of the city of Trenton. His office had' been for{eited on 
March 20, 1935, because of his conviction for malfeasance in office." 

Since the old R. S. 2:160-9 is still in effect as N. ]. S. A. 2A :135-9, it must 
be l1eld to have the same effect upon applications for retirement under N. ] . S. A . 
43:16-1, et seq., and N. ]. S. A. 43 :16A-1, et seq., which also limit benefits there­
under to "members" of the police and fire departments. One who has forfeited his 
office or position under N. ]. S. A. 2A :135-9 cannot, obviously, be any longer con­
sidered a "member" of a police or fi.re department. 

Pl1mkett v . Pension Comm4ss1oners of Hobokm, 113 N. j . L. 230 (Sup. Ct. 
1934), affirmed 114 N. ). L. ?:12 (E. & A. 1934} deals with the pension rights of a 
f1reman who was dismissed upon. departmental charges of misconduct. In denying 
penSIOn oghts to such a person who had, concededly, reached voluntary retirement 
~ge, the court staled (p. 233) : 

"And it cannot be gainsaid that the applicant is confessedly guilty of 
mis\onduct of a disqualifying character. Hi s conduct, while a member of 
the fire department, did not meet the standard prescribed by the statute. 
'Honorable service' is that characterized by or in accordance with principles 
of honor. One so serving is scrupulously upright, and shows a fine regard 
for obligations as to conduct. He is entitled to honor or high respect. The 
New Century Dictionary. One who embezzles funds entrusted to his care 
does not, therefore, render the service that is an essential prerequisite to the 
awarding of a pension under the act. This offense involves moral turpitude, 
and palpably justifies the denial of a pension to one so offending. Such mis­
conduct afforded ample justification for the removal of prosecutor from the 
department. He thereby forfeited his right of membership, and, by the 
same token, his offense characterized his service as dishonora:ble. 

But it is said that when a member of such a department has rendered 
honorable service therein for a period of twenty years, and attained the age 
of voluntary retirement, a vested property right to the statutory pension 
accrues, and he cannot thereafter be deprived of this right by his dismissal 
from the department for reasons not 'made by statute grounds for the 
termination of a pension.' This contention is utterly lacking in substance. 
The rule is that compulsory deductions from the salaries of governmental 
employes, by the authority of the government, for the support of a pension 
fund, create no contractual or vested right between such employes and the 
government, and neither the empioyes, nor those claiming under them, have 
any rights except such as are conferred by the statutes creating and govern­
ing the fund." 

We now turn to the case of a person who, although not dismissed upon de­
partmental charges or convicted in court, has departmental charges or an indict­
ment pending against him. In McFeely v . Board of Pension C<Jmmissioners of 
Hoboken, 1 N. J. 212 (Sup. Ct. 1948), the court dealt with the problem of a 
person under indictment. It stated as follows (p. 217) : 

"The statute lays upon the Pension Commission the clea r and specific 
Juty of affirmative action where there is a concurrence of the stat11tory factual 
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prereqwsttes. Bero11io v. Pension Commission of Hoboken, 130 N. ]. L. 620 
(E. & A. 1943). While in some jurisdictions there is a specific statutory pro­
vision that action upon the application for a pension of this class shall be 
deferred until the disposition of a pending indictment against the claim­
ant, there is none such in this state. Yet it is implicit in the statute 
that, in aid of the performance of their duty to determine the existence 
of the prerequisite condition of honorable service, these tribunals may, 
and in most cases should, certainly where the offense charged involves 
moral turJ?itude, stay action upon the pension claim awaiting the trial 
or other disposition of a pending indictment against the claimant; and, pos­
sessing as they do, in analogy to the authority of courts of general jurisdic­
tion at common Jaw, the inherent power of reconsideration, they may also, 
in the exercise of a sound discretion, vacate a pension grant and suspend 
further action on the claim until a pending indictment against the claimant is 
finally determined. 

This power arises by necessary implication to serve the statutory policy. 
Inadvertent or premature or clearly erroneous action is not put beyond cor­
rective measures by the tribunal itself. Apart from the inherent power of 
judicial tribW1als, on their own motion, to correct injustice and prevent fraud 
or imposition upon the Jaw, there is the added consideration that conviction 
of a misdemeanor touching the administration of one's office, or which in­
volves moral turpitude, results in a forfeiture of the office. R. S. 2 :160--9." 

In Ballurio v. Castellini, 29 N. J. Super. 383 (App. Div. 1954), the question of 
a person under departmental charges was considered. In that case, the plaintiff 
sought a veteran's pension under N. J. S. A. 43:4--1 while under suspension pending 
a hearing on departmental charges which were preferred against him after he had 
been arrested on a charge of committing the crime of abortion. The court stated 
(p. 390) : 

"What then was the effect of Ballurio's suspension from employment 
prior to the application for retirement? The fact that he had veteran status, 
the age qualification, and the minimum service requirement, does not signify 
that he had a vested right to the pension and had become a special type of 
employee, no longer subject to discharge for cause. Plm1.kett v. Board of 
Pwsion Commissioners of City of Hoboken, supra. Obviously, suspension is 
not synonymous with discharge or dismissal; when it occurs the employment 
continues but becomes subject to the suspension. Cf. Murley v. Township of 
Raritan, 117 N. J. L. 357 (Sup. Ct. I 936). And in such case it must be con­
sidered that not only are the duties and obligations of the employment re­
moved temporarily but the rights and privileges as well. Thus, the Civil 
Service Department rules define suspension as, among other things, 'removal 
preliminary to hearing and discharge from the service.' Rule 64. 

Accordingly, when Ballurio was suspended, he was deprived of the 
privilege of obtaining a pension until the criminal charge was disposed 
of." ... 

It might possibly be argued that since N. J. S. A. 4"3 :I 5-1 et seq. which 
creates the Consolidated Police and Firemen's Pension Fund provides throughout 
for retirement for age and disability for firemen and policemen "who shall have 
served honorably", whereas N.J. S. A. 43:16A-l.et seq .. which involves the Police 
and Firemen's Retirement System of New Jersey refers to merely "credita;ble 
service". some distinction can be made. However, this line of reasoning was dis­
posed of in Ballurio v. Castellini (supra) in which the court stated (p. 389) : 
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"The industry of counsel has supplied us with the statistical data that 
Title 43 of the Revised Statutes contains 60 separate pension acts. Of these, 
nine speak of 'honorable service' or use equivalent words, and 51 contain 
no such reference. In the nine instances, the employees affected are certain 
categories o1 policemen and firemen and municipal water department 
employees. The 51 others include a heterogeneous group of employees, in­
cluding policemen and firemen. One class cannot be distinguished from the 
other on any rational basis. Study of the various groups discloses no legis­
lative pattern from which the deduction may be made that a deliberate in­
tention is manifested to demand honorable service in some employments 
and not in others. 

Consideration of all these acts in the light of the sui generis character 
of a public pension inevitably leads to the conviction that 'honorable' service 
is implicit in every such enactment. A pension is a bounty springing~ from 
the appreciation and graciousness of the sovereign; it is an inducement 
to conscientious, efficient and honorable service. And its utility would be 
destroyed if a person- who is properly subject to discharge because of guilt 
of a crime involving moral turpitude can be said to have an indefeasible 
claim to a pension simply because he has served the required length of 
time and reached the necessary age and happens to win a headlong race to 
file his application for retirement before the public authorities can try him 
on the charges pending against him arising from such crime." 
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In view of all the foregoing, it is our opinion that the Consolidated Police 
and Firemen's Pension Fund Commission of the State of New Jersey and the Board 
of Trustees of the Police and Firemen's Retirement System of New Jersey should 
deny applications for retirement to persons within your category (c) above, and 
should withhold action on applications for retirement within your categories (a) 
and (b) above until a decision has been reached upon the departmental charges 
or indictments pending against them. 

csj ;b 

MR. ELMER G. BAGGALEY, Secretary, 

Very truly yours, 
GROVER c. RICHMAN, JR., 

A llorney General. 
By: CHARLES s. JoELSON, 

Deputy A ltorney General. 

MAY 11, 1955. 

Consolidated Police iand .firemen's Pension F1md CommisS1"vn and 
Police and> ·Fireme11's ,Retirement System of New Jersey, 

State House Annex, 
Trenton. New Jersey. 

SUPPLEMENT TO FORMAL OPINION-1955. No. 18. 

DEAR MR. BAGGALEY: 

We hereby supplement Formal Opinion No. 18 of the year 1955 by calling your 
attention to R. S. 43:16-1 J, which provides as follows: 

''No member of the police or fire department in any municipality or 
county in this State who shall have served honorably in any such department 
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for a period of twenty years shall be deprived of his pension privileges 
under chapter sixteen of Title 43 because of any violation of the rules and 
regulations established for the government of such department, but he may 
be fined, reprimanded or discharged. A member of the department found 
guilty before a court of competent jurisdiction may be dismissed or punished 
in any manner provided by law." 

Under this statute, the application of which is limited to pensions under R. S. 
43:16-1, et seq, any member who shall have served honorably for twenty years 
who is under departmental charges of "violation of a deparmental rules and 
regulations", or who is adjudged guilty of such charges may, nevertheless, be 
granted pension privileges. 

This statute is to be limited to such cases, and is not to be extended to 
cases where a member is brought under departmental charges because indicted 
for a crime, or is dismissed for conviction of a crime. In the former case, pension 
payments are to be withheld pending the outcome of the indictment pursuant to 
McFeely v. Board of Pension Commissioners of Hoboken, 1 N. ]. 212 (Sup. Ct. 
1948). In the latter case, pension payments are to be denied for the reasons set 
forth in our original opinion. 

Will you please att~.ch this Supplemental Opinion to the original Opinion so 
that the two may be treated together. 

CSJ ;gc 

HON. ARCHIBALD S. ALEXANDER, 

State Treasurer, 
State House, 
Trenton, New Jersey. 

Very truly yours, 
GROVER C. RICHMAN, }R., 

Attorney General. 

By: CHARLES S. }OELSON, 

Deputy Attorney General. 

APRIL 20, 1955. 

FORMAL OPINION-1955. No. 19. 
DEAR TREASURER ALEXANDER: 

You have sought advice relating to your power to promulgate regulations as, 
to which persons may file returns with the Inheritance Tax Bureau, Division of 
Taxation, Department of the Treasury. Such returns must be filed as provided by 
statute (N. ]. S. A. 54:33-1 to 54:36-7). 

You have submitted to us in connection with your request a proposed code of 
regulatio-ns governing the conduct of District Supervisors in the Bureau of which 
Rule 8 is pertinent. This Rule limits persons who may file such returns by 
stating that: 

"No District Supervisor, or other employee, shall accept an inheritance 
tax report on the estate of a resident decedent from or negotiate with any 
person with regard to resident decedent estate matters unless said person 
IS: 
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(a) An attorney at law of the State of New Jersey, or 
(b) The personal representative of the estate, or 
(c) An heir at Jaw, next of kin, grantee, transferee, legatee or devisee 

of the decedent." 

With regard to proposed Rule 8 you have asked the following specific questiuus: 

( 1) Can the Bureau refuse to accept a return filed by an accountant 
or other person other than an attorney acting in behalf of the 
legal representative of the estate? 

(2) Can the Bureau refuse to accept a return on a resident estate from 
counsel of another state and insist that New Jersey counsel be 
employed? 

(3) May this proposed code of regulations be adopted by a regulation 
of the Department of the Treasury, Division of Taxation, or 
is this a matter for legislation? 

The object of proposed Rule 8 is to prevent the practice of law before the 
Bureau by unlicensed persons. Such practice is illegal; the offender may be adjudged 
a disorderly person which is punishable by fine or imprisonment (N. ]. S. 2A :170-
78; N.]. S. 2A:169-4). The Supreme Court by virtue of N. 1. 1947 Constitution, 
Art. VI, Sec. Il, Par. 3, has jurisdiction over the admission to the practice of law 
and the discipline of persons admitted. It has the power to regulate the practice of 
lo.w and punish for contempt those who practice without authority (In Re Baker, 
8 N. ]. 321 (1952). To this end, the Supreme Court has adopted rules and regula­
tions governing the practice of law. R. R. I :12-1 (b) provides that: 

"No person shall practice law in this State unless he has been admitted 
to practice as an attorney at law of this State and is in good standing." 

R. R. 1 :12-4 . (b) provides that : 

"No attorney or other person not residing in this State, or person 
not regularJy admitted and enrolled, shall practice in the name of any attor­
ney in this State, nor shall any attorney thereof permit another so to 
practice, on pain of being stricken from the roll." 

And R. R. 1 :12-5 states: 

"No fee to any attorney or counsellor shall be allowed and no allowances 
by way of such fee shall be made in any cause, matter or proceeding in any 
court in this State, except for or on account of actual service rendered by 
a member of the bar of this State engaged in the practice of law and main­
taining an office in this State; except that in any cause, matter or pro­
ceeding requiring the services of an attorney, counsellor or other member 
of the bar of any foreign jurisdiction, the court, in allowing a fee or making 
an allowance by way of fee, as aforesaid, shall take cognizance thereof and 
shall make allowance therefor as though actually rendered by the member 
of the bar of this State by whom such services were engaged." 

These are not only applicable to our courts of Jaw but to administrative tri­
bunals that exercise quasi-judicial powers. ln Stack v. P. G. Garage, 7 N. ]. 118 
( 1951), a layman had sued for services rendered by representing a tax?ayer in 
an appeal to a County Tax Board. In affirming the trial court's holdmg that 
an agreement for such services was illegal and unenforceable, the Supreme Court 
stated at page 120 that : 
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"In determining what is the practice of law it is well settled that it 
is the character of the acts performed and not the place where they are 
done that is decisive. The practice of law is not, therefore, necessarily limited 
to the conduct of cases in court but is engaged in whenever and wherever 
legal knowedge, training, skill and ability are required. As was stated in 
Tw11ulty 11. Rosenblum, 134 N. J. L. 514, 517-18 (Sup. Ct. 1946) : 

'The practice of law is not confined to the conduct of litigation in courts 
of record. Apart from such, it consists, generally, in the rendition of legal 
service to another, or legal advice and counsel as to his rights and obliga­
tions under the law, * * * calling for * * * a fee or stipend, i.e., that which 
an attorney as such is authorized to do; and the exercise of such profes­
sional skill certainly includes the pursuit, as an advocate for another, of a 
legal remedy within the jurisdiction of a quasi-judicial tribunal. Such is 
the concept of R. S. 2:111-1, classifying as a misdemeanor the practice of 
law by an unlicensed person.'" 

People e:r rei Chicago Bar Association v. Goodma11, 366 Ill. 346, 8 N. E. 2d 
941 (Sup. Ct. 1937), contempt proceedings were brought against a layman who 
conducted a business of handling and adjusting workmen's compensation claims. 
ln affirming a judgment of contempt, the court stated at p. 945 that: 

"It is urged that the practice by the respondent before the Industrial 
Commission is before an administrative body, and that the respondent, there­
fore, is not practicing law because· he is not before a court. That precise 
question is one of first impression in this Court. It is elementary that a great 
portion of the present-day practice of law is conducted outside the courtroom. 
The respondent urges that because the legislative act relating to the Indus­
trial Commission grants to that body the right to promulgate rules govern­
ing the procedure before it, and the commission has adopted a rule per­
mitting> a party to appear before it by his attorney or 'agent' he, as agent 
of the claimant, may lawfully appear before the commission as the repre- ' 
sentative of the client and try his claim there. Even though the Industrial 
Commission is merely an administrative body, yet, if what the respondent 
did for a fee, in the presentation of and hearing of a petitioner's claim 
before that body, amounted to the practice of law, a rule of the commission 
purporting to grant him that privilege is of no avail to him. The General 
Assembly has no authority to grant a layman the right to practice law. In 
re Day, supra. It follows that any rule adopted by the commission, purport­
ing to bestow such privilege upon one not a duly licensed attorney at law, 
is void. Nor can the General Assembly lawfully declare not to be the 
practice of law, those activities the performance of which the judicial de­
partment may determine is the practice of law." 

;\; ew Jersey recognizes in its Constitution the supremacy of the Supreme Court 
m matters dealing with the practice of law. 

The Transfer Inheritance Tax Bureau administers the transfer inheritance tax 
statutes ( N. J. S. A. 54 :33-1 to 54 :36-7). It is our opinion that the preparation and 
filing of an inheritance tax return constitutes the practice of law before a bureau 
that exercises quasi-judicial functions. A person preparing and filing a return 
must have a thorough knowledge not only of the specific tax law involved but of 
the statutes and case law dealing with property, wills, deeds, trust, family relation­
ships and many other subjects. (See In Re Bugasch, 12 N. J. Jylisc. 788 (Sup. Ct; 
1934) .) 
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Whether a person prepares and signs a return or simply prepares same makes 
no difference. Such conduct by a person not licensed to practice law is clearly 
prohibited. (See Gardner v. Conway, 48 N. W. 2d 788 (Minn. 1951). Application 
of New York LaW}'ers' Association, 78 N. Y. S. 2d 209 (N. Y. Sup. Ct. 1948) 
affd. 87 N. E. 2d 451 (Ct. App. N. Y. 1949).) Thus, it is our opinion that the 
preparation, signing and filing of a return with the. Transfer Inheritance Tax _Bureau 
by an unauthorized person not licensed to practice law and not rel?resentmg the 
estate in a representative capacity would constitute the unlawful practice of law. 

In answer to your first question, it is our opinion, therefore, that you not only 
may but should refuse to accept a return filed by an accoun~ant or other person other 
than an attorney acting in behalf of the legal representative of the estate, because 
such action constitutes unauthorized practice of the law. 

For reasons expressed in our answer to your first question, you should refuse 
to accept a return on a resident estate from counsel of another state, because such 
out-of-state counsel is not licensed to practice law in New Jersey and would be 
in the same position as any layman. (R. R. 1 :12-1 (b) ; R. R. 1 :12-4 (b); R. R. 
1 :12-5. See also Chicago Bar Association vs. Kellogg, 88 N. E. 2d, 519 (Ill. App. 
Ct. 1949); Petition of Kearney, 63 So. 2d 630 (Fla. Sup. Ct, 1953_).) 

Jn answer to your last question; it is our opinion that even Without a~y regula­
tions you would have the power to enforce the prohibition against unauthonzed prac-
tice of law for ·reasons stated above. · 

Aside from that, you do have the statutory power to promulgate Rule 8. The 
Transfer Inheritance Tax Bureau in the Division of Taxation of t~~ Department of 
the Treasury (N.J. S. A. 52:18A-24) is under yo~r.~eneral superv1.s10n (N. ]. S. A. 
52 :18A-3; 52 :18A-30). The Director of the ?~v1s10n of Taxati?n, f~rmerly the 
State Tax Commissioner, has the power to admm1ster statutes deahng w1th transfer 
inheritance taxes and the duty to assess and collect same (N. ]. S. A. 54:33-5; 
52:27B-48 et seq.). You have the power to supervise the organization of the Depart­
ment and, pursuant toN. J. S. A. 52:18A-30 (d), to: 

"formulate and adopt rules and regulations for the efficient conduct of 
the work in the general administration of the Department * * .*·" . 
Furthermore, since the Legislature has declared the unaut_h?nzed pra~tlce of 

Jaw an illegal act, you would have an implied power to proh1b1~ that wh1ch the 
legislature has declared unlawful. (See In Re Port M·urray Da$ry Co., 6 N._ ]. 
Super. 285 (App. Div. 1950); Abelso11:s Inc. v. N. J. State Board of Optometnsts, 
5 N.J. 412 (1950).) 

DMS:JC 

Very truly yours, 
GROVER c. RICHMAN, ]R., 

Attorney General. 

By: DAVID M. SATZ, ]R., 

Deputy Attorney General. 
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HoNORAilLE ARcHIBALD S. ALExANDER, 

State Treas11rer, 
State House, 
Trenton, New Jersey. 

FORMAL OPINION 1955. No. 20. 
DEAR MR. ALEXANDER: 

MAY 4, 1955. 

You forwarded to this Office, for our opinion, a communication fro111 Russell 
E. Watson, Esq., counsel for Rutgers University, rel;:~,tive to the status and rights 
of certain employees of Rutgers University, under the Public Employees' Retirement 
System Law (N. ]. S. A. 43:15A-l to 43:15A-86). 

Mr. Watson's letter was submitted with reference to questions raised by the 
Bureau of Pensions of yonr Department, as to the disposition to be made of appli­
cations by veteran employees of Rutgers University for certain rights and privileges, 
hereinafter discussed, under the Public Employees' Retirement System legislation. 

The specific question presented by the Bureau of Pensions is whether veterans 
employed by Rutgers University, are to be regarded as being engaged in public service 
with the State, entitling such veteran employees to certain privileges granted public 
employee veteran members of the Public Employees' Retirement System under 
N. ]. S. A. 43:15A-7c, N. ]. S. A. 43:15A~60 and N. ]. S. A. 43:15A-61. 

This Office, in a number of opinions, has considered the relationship of Rutgers 
University, the State University, to the State itself. Thus, under date of August 5, 
1952, Attorney General Parsons, in an opinion written by Deputy Attorney General 
Cook and addressed to the then Acting ·Commissioner of Education held, inter alia: 

"By Chapter 49 of the Laws of 1945, the State University of New Jersey 
was established in its present form as "an instrumentality of public educa­
tion in this State". The law provided, among other things, for an agreement 
between the State University and the State of New Jersey whereby the 
former would be utilized by the latter as such an instrumentality, the Univer­
sity to have the care, custody and control of all property and facilities, con­
stituting a part of the University, but subject to the visitorial power of 
the State Board of Education. The University in its new status was thus 
constituted an educational institution conducted under contract with the 
State Board of Education. Although an "Instrumentality of the State," it is 
a corporation with a special status created by law, separate and distinct 
from the State itself, and accordingly its employees are not employees of 
the State. 

"This conclusion is reinforced by several statutory provisions. Section 
II of the above cited act provided for membership in the State Employees' 
Retirement System by employees of the State University "upon the same 
terms and conditions as employees of the State." Tilis provision would 
obviously have been unnecessary if the employees of the University were 
employees of the State. Chapter 27 of the Laws of 1949, providing for re­
adjustment of compensation for State employees, defines "State employee" 
so as to exclude a person employed "in any educational institution conducted 
under contract with the State Board of Education". The act goes on to 
provide that each person "whose compensation is paid, directly or indirectly, 
in whole or in part, from State funds by contract with the State Board of 
Education shall be entitled to the same readjustment of rate * * * in the 
same manner as if he were a State employee." Virtually identical provi­
sions were contained in the recently enacted Chapter 50 of the Laws of 
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1951, establishi11g the comr>ensation schedule of the State employees for 
the coming fiscal year. By these statutory provisions the Legislature has 
recognized that employees of the State University are not employees of the 
State itself, and special legislation in their behalf has accordingly been 
passed when the Leg·islature has seen fit to no so. 

"In view of the foregoing, l have reached the conclusion that employees 
of the State University are not "under the government of this State" within 
the meaning of Section 43 :3-2, and that their employment is not "public" 
within the meaning of Section 43 :3-1. Rather, such persons are employe('S 
of a corporation separate and distinct from the State itself, having several 
sources of income besides State appropriations, and operating under con­
tract with but independently of the State Board of Education." 

R. S. 43:3-1 to 43:3-5, as amended, referred to in the Opinion quoten ahove, 
prohibits certain public pensioners from receiving pensions during the same period 
that they hold "any public position or employment other than elective in the State 
or in any county, municipality or school district ... ", and further provides (R. S. 
43 :3-2) that its provisions shall "affect all officers, employees or persons under 
the government of this state, even though they may not be pain directly from 
the state treasury, but are paid from proceeds derived from approrriations, license 
fees or other sources." 

The quoted opinion of August 5, 1952 held that since employment by Rutgers 
University was not to he construed as "puhlic rosition or employment other than 
elective in the State" that therefore R S. 43 :3-1 et seq. did not prevent a pensioner 
of the State Teachers' Pension and Annuity Fund from being employed by, and 
receiving compensation fwm, Rutgers University. 

Does employment by Rutge~:s University now become, hecause of the enact­
ment of N. ]. S. A. 43 :15A-73b, [)ublic emrloyment with the State, at least for 
purposes of the various veterans' provisions of the Public Em[lloyee~· Retirement 
System Law? . 

N. ]. S. A. 43 :ISA-73b [Jrovicics that: 

"The State University of New Jersey, as an instrumentality of the 
State, shall, for all purposes of this act, be deemed an employer and its 
employees, both veterans and nonveterans, shall be subject to the same 
membership, contribution and benefit provisions of the retirement system 
as are applicable to State employees.'' 

It is our opinion, and we so advise you, that the foregoing inquiry must be 
answered in the negative. Such service is, and remains, private employment, as 
distinct from employment by the State; the status of Rutgers University, as a 
partially-owned instrumentality of the State, notwithstanding. 

We understand N. ]. S. A. 43 :15A-73b as simply authorizing employees of 
Rutgers University, the State University, to enroll in the Puhlic Employees' Re­
tirement System, on the same basis, and with the same rights and privileges as State 
employees. But otherwise, an employee of Rutgers University is to enter the Retire­
ment System with the same status as a State employee. 

In light of this concept of the statute under consideration, we now proceed 
to examine the alleged rights asserted by your inquiry. 

a) Are veteran employees o( Rutgers University entitled to automatic enroll­
ment in the System, whicl1 right is extended to every "State emrloyec veteran 
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in the employ of the State on the effective date of the section 
N. ]. S. A. 43 :15A-7c' 

. " pursuant to 

The forego!ng in~uiry must be answered in the negative, in view of the specific 
language of th1s sectiOn of the statute, limiting' its application to State employee 
veterans ''m th_e e~[)loy of the. State." As we have heretofore observed, employees 
of Rutgers Un1versJty are not m the employ of the State. 

b) Are veteran employees of Rutgers University entitled, pursuant toN. ]. S. A. 
43 :lSA-60 (a) to ( 1) the return of accumulated deductions standino- to their credit 
in the State Employees' Retirement System (2) to prior service c;edit for service 
rendered Rutger's University? 

N. ]. S. A. 43 :JSA-60 (a) p.-ovitles: 

"Each public employee veteran member shall have returned to him his 
accumulated deductions as of the effective date of this section. All service 
rend:red in office; positi_on, _ or employment of this State or of a county, 
mulllCipa!Jty, or school d1stnct or board of education by such vet!eran mem­
ber previous to the effective date of this section, for which evidence satis­
factory to the board of trustees is presented within 6 months of the effective 
date of this section, shall be credited to him as a "Class B" member and 
such credit shall be known as prior service credit and the obligation of the 
employer on account of such credit shall be known as the accrued liability 
on behalf of such veteran member. Service .by a veteran member as a 
member of the Congress ?f the United States from the State of New Jersey, 
If any, pursuant to electwn or appointment as a United States Senator or 
member of the United States House of Representatives shall be included 
within the calculation of prior service, as though such service had been 
rendered in office, position or employment of this State." 

b-1) N. ]. S. A. 43 :15A-60 (a) authorizes the return to each public employee 
vderan of his accumulated deductions. This provision thus serves to start all 
p~blic employee veterans, whether or not members of the old State Employees' Re­
tirement System, on the same basis in the new Public Employees' Retirement Sys­
tem, msofar as free credit for service prior to January I, 1955 is concerned. 
The reason is obvious when we note that all public employee veterans were 
e?t_itled to certain non-contributory pension and retirement rights under the pro­
VIS~ons of t_he Veterans' Pension Law (R. S. 43 :4-1 to R. S. 43 :4-5, as amended), 
wh1ch apphed to service by veterans in "office, position or employment of this 
State or of a county, municipality or school district or board of educatiorL" N. ]. S. A. 
43 :1~A-56 provides, however, that these benefits are no longer available to any 
pubhc employee veteran who is eligible for membership in the new Public Em­
ployees' Retirement System; hence the requirement, satisfied by N. ]. S. A. 
43 :lSA-60, of "saving" the free prior service credit for those entitled to it. 

Veteran employees of Rutgers, not being public employees, never were eligible, 
however, for the benefits of the free Veterans' Pension Law. We do not construe 
!'I· ]. S. A. 43:15A-73b (supra) as now extending to them the pre-existing priv­
Ilege heretofore available only to veterans who are public employees. On the 
cont~ary, since veteran employees of Rutgers Univrsity are not, for the reasons 
herembefore set forth, engaged in public employment, the right to the return of 
accumulated deductions extended by N. ]. S. A. 43 :ISA-60 (a) to veteran public 
employees, is not available to them. 

b-~) N. ]. S. A. 43 :15A-60 (a) further provides for the granting of prior service 
cred1ts to all veterans for "service rende.red in office, position or employment of this 
state or of a county, municipality or school district or board of education." This 
does not, however, entitle veteran employees of Rutgers University to prior service 
credit for service rendered as an employ~e of Rutgers University. 
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As we have stated, service with Rutgers University is not service rendered in 
office, position or employment of the State, and N. ]..S. A. 43 :1SA-7Jb supra, does not 
so constitute it. If a present State employee claimed prior service credit for prior 
service rendered as an employee of Rutgers University, such claim would have to be 
denied on the ground that such employment was private and not pu:bJic. A present 
employee of Rutgers can claim no better position under N. ]. S. A. 43 :1SA-73h 
supra, as that statute did not state that employment by Rutgers University is public 
service with the State. The legislative will is to be interpreted and enforced as 
written, and not according to some supposed unexpressed intention. Camden v. 
Local Government Board, 1271 N. J. L. 175, 178 (Sup. Ct. 1941); PelraHgeli v. 
Barrett, et al., 33 N. ]. Super. 378, 386 (App. Div. 1954). 

c) Are veteran employees of Rutgers University entitled to credit such service 
for the special veterans service and disability retirement rights, extended by N. J. S. A. 
43:15A-61? 

The cited statute gTants retirement and disability rights to "\"lny public: 
employee veteran member in office, position or employment of this State or of a 
county, municipality, or school district or board of education," for service "in office, 
position or employment of this State or of a county, municipality or school district 
or board of education." 

The limiting words requiring the applicant to be in, and to have rendered 
service to State, county, municipality, school district or board of education, neces­
sitates a negative answer to this inquiry. Unless the precise requirements of the 
statute are met, no rights can be held to ensue. 

Accordingly this inquiry is answered in the negative. 

What has been hereinabove expressed in answer to your various inqlllnes is 
not affected by reason of the provisions of Chapter 175, P. L. 1945 (R. S. 38:23A-3). 
That statute which, by its terms, is a supplement to Title 38 (Militia-Soldiers, 
Sailors and Marines) of the Revised Statutes, provides that: 

"Whenever in any law, any rights, privileges or benefits are granted 
to a person holding any appointive office, position or employment in either 
the State, county or municipal government by reason of having been hon­
orably discharged from the armed services of the United States in any of 
its wa.rs, such persons shall include any of those engaged in the public service 
in any of its branches within this State. No distinction shall be made by 
reason of the source of the benefits from which such pension is made or the 
changes in or from the governmental office, position or employment to any 
other branch of the government within this state." 

This statute was most recently considered by our Supreme Court in the case 
of DeVita v. Housing Authority of the City of Paterson, 17 N. ]. 350, 359 (Sup. Ct. 
1955). In this case, the· Court was particularly concerned as to whether one who 
had been appointed secretary-treasurer of a municipal housing authority was entitlcrl 
to the benefits of the Veterans' Tenure Act (R. S. 38:16-1). In regard to this 
point, the Supreme Court held: 

"It seems clear to us that by its enactment of L. 1945, c. 175 (N. ]. S. A. 
38 :23A-3) the Legislature intended to include within the protection of 
R. S. 38:16-1, officers and employees of governmental agencies within the 
State, whether they be employed strictly by the State or a county or 
municipality or broadly .by a state, county or municipal mstrumentahty or 
agency engaged in the discharge of a public function. We regard as entirely 
groundless the respondent's suggestion that L. 1945, c. 175 was apparently 
enacted "solely for the benefit of the employees of the Passaic Valley 
Sewerage Commission". The Brickell dismissal undoubtedly focused at­
tention on the fact that in the Veterans' Tenure Act the Legislature may have 
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neglected to ex.teud protect ion to employees of independent governmental 
agencies such as the Passaic Valley Sewe1 age Comm1ss iou, but there is no 
basis for bel iev ing that in it s corrective action the Legislature intended to 
protect such employees and exclude others comparably si tuated. Indeed the 
introducer's statement attached to the bill which became L. 1945, c. ' 175, 
expresses 1ts pur()Ose as bemg to effectuate tlte le&islative policy the 
veterans' protec tion "should be general and apply equally to a ll veterans and 
not to any individual or group"; and in the legislation itse lf there cou ld have 
hardly been more appropriately com[Jrehensive language than the phrase "atl 
those engaged in the public service in any of it s branches within this St;)te." 
See State v . McCall, l4 N. ]. 538, 545 (1954.)'' 
l t will ~e obser.ved from the foregon1g, th;~t the Court considered Chapter 17.5, 

P. L. 19,45 •n rdat1on only to the act it was designed to supplement, na.rnely the 
Veterans T~nure Law. (See Briclutt v. Layay, 134 N. ]. L . I (E. & A. 1945). 
The Veterans' Tenure Act, however, applies only to persons "holding any employ­
ment, position o r office under the government of this state ... " and as we have noterl 
hereinbefore, we are of the opinion that employees of Rutgers University do not 
hold such employment. 

The conte1ttion made on behalf of Rutgers University regarding the alleged 
pul..tlic nature of employment .by it, would result in extending to the statute under 
d-iscussion a construction greatly beyond, and different from, its words. vVe are 
bound by the canon of construction which requires that a s tatute be given no 
broader construc tion or effect than its language justilies. Bcl/e1' v. Borrelli, 6 N . ] . 
Super. 557 (1949) aff'd. 9 N. J. S up. 287, (1950) . 

Except where uncertainty and ambiguity appear, a statute must speak lor itself 
and be construed according to its own terms. Boss v . Allen Home Jmprovemmt 
Co., 8 N . ]. 219 (Sup. Ct . 1951). 

Had the Legislature intended to constitute service with Rutgers University as 
public employment with the State for purposes o( the act establishing the Public 
Employees' Retirei'T]ent System, the Legislature could have so stated. 

Mn. ELM£R G. BAGCALE.Y, 

Very truly yours, 
GROVER C. RICHMAN , JR., 

Attorney G cneral. 
By: HAROLD KoLOVSKY, 

Auislant A IIM"11ey C ellaal. 

M.~\' 25, 1955. 

Consolidated PoLice a•1d Firemen's Pens.jon F•md Commissioa, 
S tate House Annex, 
Trenton, New J ersey. 

FORMAL OPINION-1955. No . 21. 

DEAR MR. BAGGALEY : 

You have requested our opm1011 as to whether the widow o( a fi reman who was 
killed in the performance of his duties a[ter havittg served honorably [or more than 
twenty -five years and after having reached the age of ~ixty-five, shou ld be granted 
a widow's pension under R. S. 4.3:16-4, or the lesser widow's pension provided by 
R. s. 43:16-3. 

It is clear that under the provisions of R. S. 4.3 :16-1, as amended, the deceased 
should not have been employed as a fireman at the time of his injury in the line 
of duty which resulted in his death, since this statute provides for the mandatory 

I_ 

ATTORNEY GENERAL 155 

retirement of members who have reached the age o{ sixty-live. and have served 
honorably for twenty-five years. R. S. 43 :16-l , as amended, follows : 

''In all municipalities any active member of a police department or of 
~ paid or part paid fire department or of a county police department includ­
H~g ~ct1ve meJn?crs o{ lhe paid or part paid fire departments of any fire 
dtstrtct located m any township which has adopted the provisious of an act 
entitled "An act providing for the retirement of policemen and firemen of 
the police and fire departments in municipalities of this State including~ all 
police officers having supervision or regulation of traffic upon

1 

county roads 
and providing a pension for such retired policemen and firemen and mem~ 
bers of tile police and fire departments, and the widows, children and sole 
dependent parents of deceased members of said departments," approved April 
fifteenth, one thousand nine hundred and twenty (P. L. 1920, c. 160) or of 
chapter sixteen of Title 43 of the Revised Statutes, who shall have served 
honorably in the police or fire department for a period of twenty-five years 
and reached the age of fifty-one years, or any emr>loyee member o! any 
such de[>artment who shall have served honorably in such department for 
a period of twenty-live years and who has reached the age of sixty years 
sha ll, on his own a[lplication, be retired on a service retirement pension 
equal to one-half of his average salary. Any active member of the police 
or paid or part paid fire department including active members of the paid 
or part paid fire department of any fire district as aforesaid who shaH have 
served honorably for a period of twenty-live years and reached the age 
o{ six ty-live years and any employee member of any sucb department who 
shall have served honorably in such departments for a period o[ twenty-five 
years and reached the age of seventy years shall be retiree! on a service re­
tirement pension equal to one-half of his average salary ." 
You have informed us that in this case, as in all other similar cases, the Con­

solidated Police and Firemen's Pension Fund Commission followed a policy of 
calling the mandatory nature of the above legislation to the attention of the proper 
authorities in the various employing municipalities, a.nd directed the retirement of 
persons subject to compulsory retirement. We further understand that your Com­
mission accepted no contributions in behalf of the member in questton after he 
reached the age of compulsory retiremen t. 

\Ve now turn to a consideration of R. S. 43.16 -.3 and R. S. 43:16-4. The former 
provides a pension for the widow o! a member ol a police Ot' fire department "who 
shall have .been retired on a Service retirement pension or who shall have continued 
in service after becoming eligible for such pension and sha ll not have lost his life 
whi le on duty, or sha ll have been retired on a service dis-ability pension, and which 
member shall have paid into the fund the amount of his annua l assessments or 
contributions requi red . .. " The latter provides a greater pension for the widow of a 
member o{ a police or ti re depa rtmen t "who s hall have paid into the lund the full 
amount of his annual assessments or contributions and shall have lost his life while on 
d uty." 

The language of R S. 43:16-4 requires that a member who loses his life while 
o n duty have paid in full his atu Jual assessment or contr ibutions up to the time he 
so loses his life in order for his widow to he eligible for the greater benefits t herein 
provided. Since no contributions a re accepted in behalf of a member remaining on 
duty after the compulsory retirement age, such a member cannot be regarded as hav­
ing satisfied all of the requirements of R. S. 43:16-4. 

Furthermore, i( a widow's pension were granted, under R. S. 43:16-4, to the 
widow of a fireman who continued as a m ember of a fire department in contraven­
tion of R. S. 4.3 :16-l, as amended, the Consolidated Police and Firemen's Pension 
Fund Commission would be in the position of condoning a vinlation of the Act 
under which it is created. 
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Nor does the provision in R. S. 43:16-3 which establishes a pension to the widow 
of a member of a police or fire department "who shall have continued in service after 
becoming eligible for pension and shall not have lost his life while on duty': sanction 
any member being ke(lt on duty after the age of compulsory r~t1rernent. It IS ev1de~t 
that this provision deals with a member, under the age of s1xty-five who, although 
eligible for permissive retirement, remains as a member of a police or fire depart­
ment as expressly allowed by R. S. 43 :16-1, as amended. It also applies to a fire 
or police chief who may be retained in service after the age of s1x~y-five by the 
governing body of a municipality pursuant to the express authonty of R. S. 

43:16-1.1. 
]n view of the foregoing, it is our opinion that no pension rights may be granted 

under R. S. 43:16-4 to the widow of a member of a fire or police department w~o 
continues in such employment beyond the mandatory retirement age prov1ded m 
N. J. S. A. 43:16-1. . 

Pension rights may, however, be granted to the widow herem of the lesser 
pension benefits provided under R. S. 43:16-3, since it provides for the widow of a 
member "who shall have been retired on a service retirement pension . ." The 
member herein should be so regarded since he should have been in retirement status 
at the time of his death. 

V cry truly yours, 
GROVER c. RICHMAN, ]R., 

Attorney General. 

CSJ/gc 

HoNORABLE CHARLES R. HowELL, 
Commiss-ioner of Banking and Insurance. 
State House Annex, 
Trenton 7, N~w Jersey. 

By: CHARLES S. ]OELSON, 
Deputy Attorny General. 

MAY 25, 1955. 

FORMAL OPINION-1955. No. 22. 

Re: Taxation of annuity considerations, deductibility of considerations returned 
under provisions of annuity policies. 

DEAR CoMMISSIONER HowELL: 

Our advice has been requested as to whether it is rroper for an insurance 
company in filing its annual report as required by Section 8, Chapter 132, P: .L 
1945, N. J. S. A. 54 :18A-8, to deduct from gross considerations on annu1ty pohc~es 
sums paid at death or surrender of the policy. We understand t~at the companies 
concerned have asserted a right to a deduction only as to sums pa1d. o~ annlllty. c?n­
tracts under which annuity payments have not commenced and we hmtt our optmon 
to a consideration of that situation. . . 

In connection with this problem we have examined the p~ovtstons. of several 
policies. One provides, "If the ann~itant di~s before the policy ~nmversary on 
which the annuitant's age, nearest btrthday, IS 65, the Company wtll pay to the 
beneficiary a sum equal to the premiums for this policy * * *. T.he ~wner can sur­
render this policy at any time before the pensi?n da.te ~~d recetve 1ts cash value 
* * *." Another of such policies provides that d a participant shall d.1e ~fore the 
effective annuity date there shall be refunded to his beneficiary the contnbut10ns made 
with respect to such annuity with interest. Likewise, if the employment of a parl!e~pant 
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is terminated (this is a group employees' contract) the participant may elect to 
have his contributions refunded with interest. Provi>ion is also made for credit 
to the employer of a percentage ol its contributions in the event of cancellation of 
an annuity for reasons other than death of its participant. A third contract exam­
ined requires no contribu1ions from participants and provides no benefits on death 
or termination of service. 

Chapter 132, P. L. 1945, N. J. S. A. 54 :lSA-1 et seq., imposes a tax on the 
premiums collected by insurance companies. Section 5 of the act, N. ]. S. A. 54 :ISA-5, 
excludes from the definition of taxable premiums " * * * premiums or considerations 
(but excluding cash surrender values) returned on policies or contracts." The ques· 
tion presented thus, is whether sums paid to a beneficiary, owner or participant in 
accordance with the terms of a policy on account of death or withdrawal from 
participation are within the statutory exclusion. 

The phrase "Return of Premium" has been defined in Black's Law Dictionary, 
(4th Ed. 1951) p. 1481 as, 

"The repayment of the whole or a ratable part of the premium paid 
for a policy of insurance, upon the cancellation of the contract before the 
time fixed for its expiration." 

In an orinion of a previous Attorney General dated May 25, 1945 you were 
advised that payment made at death under annuity contracts were not premiums 
returned even though the amount was measured by the premiums paid. We have 
examined that opinion and find no reason to depart from that view. Such a payment 
occurs not on the cancellation of a policy, but on the fulfillment of one of its alter­
native objects. 

Whether payments made upon the cancellation of an annuity contract prior to 
the commencement of annuity payments under it are "premiums or considerations 
returned" within the meaning of the statute would depend upon the circumstances 
under which the cancellation was effected. A payment made to an owner upon 
the voluntary surrender of a policy would appear to be in the nature of a casl1 
surrender value as that term is commonly understood in the field of insurance law. 
The term has been defined as "* "' * the cash value, ascertainable by established 
rules, of a contract of insurance which has been abandoned and given up for can­
cellation to the insurer by the person having the contract right to do so." ],~ ,..e 
Knight's Estate, 31 Wash. 2d 813, 199 P. 2d 89, 191 (Sup. Ct. Wash. 1948); see 
also-in re Welling, 51 C. C. A. 151, 113 F. 189, 192 (C. C. A. 7, 1902). Although 
the term is most frequently used in connection with policies of life insurance the 
definition is applicable to policies of the kind here tmder discussion. It would seem 
then that payments made upon the voluntary surrender of the policy ought to be 
logically regarded as cash surrender values which are not deductible under the 
statute. Our view is buttressed by the language used in one of the policies to 
which reference has heretofore been made. That policy speaks of surrender of 
the policy and the payment of its "cash value". 

Other situations may give rise to a proper deduction under the statute. For exam­
ple if the policy is cancelled for fraud or some similar reason so that it appears 
the risk never attached, the policy would be cancelled and the premium returned. 
Such a payment would not be a cash surrender value, it would be a return of the 
premium and would hence be deductible under the statute. 

In cases arising in California, and Kansas, it has been broadly stated that 
amounts returned to annuity purchasers upon the cancellation of an annuity policy 
arc deductible. Equitable Life Assurance Society v. 1 ohnson, 53 Cal. App .. 2d 49, 
127 P. 2d 95 (Dist. Ct. App. 1942), Eq11itable Life Assurance Soc. of U.S. v. Hobbs, 
155 Kan. 534, 127 P. 2d 4il7 (Sup. Ct. 1942). The California case turned on the 
interpretation of a constitutional provision which taxed "gross premiums received 
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upon its business done in this Sta le, less return premiums". The provtston did not 
exclude cash surrender values as docs our statute. In the Kansas statute a deduct1on 
was provided for any premiums returned on account of cancell at ion. Again no 
mention of cash surrender values was made. Neither case considered the problems 
arising out of a situution where an annuitant dies before the commencement of 
payments under the policy. . . 

Accordingly, we advise you that it is not proper for tnsurance compante~ to 
deduct sums paid a t death or surrender of annuity policies from g ross constderattons 
report ed under the requirements of Section 8, Chapter 132, P . L. 1945, N. J. S. A. 

54 :18A-8. 

J ~C:b 

H oNOAABLt. 'vVILLtAM F. PA RKER, 

Shc.Yif/, Burlin[JIOn County, 
County Court House, 
Burlington, New J ersey. 

Very truly yours, 
GROVER c. RICHMAN, JR., 

A ttomey General of 
New Jersey. 

By : ]ORN F. CRANE, 
Deputy Attomey Ge1~eral. 

JuNe 10, 1955 . . 

FOitMAL OPINION-1955. No. 23. 

DEAR Mn. PARt<EJI.: 

You have asked for our optmon whether you, as Sheriff of Burlington County, 
have the authority to appOint Special Deputies Sheriff under the following cir­

cumstances. 
On or about April l, 1955, desiring to institute a motor vehicle patrol of the 

highways in your Count y, you appointed, by depu:at ion in writin~, 12 persons as 
Special Deputies Sherif£ to conduct such pat rol, w1thout compensat1on. 

You issued to such cieputics, uniforms pU'I'chased by the Board of Freeholders, 
and a gun, shells, blackjacks, handcuffs and a number of blank summonses. 

Since the above date, such deputies have palroled the State, County and Mu­
nicipal highways, in teams of two, in motor vehicles owned by the County of Bur-
lington and furnished to the deputies by you. . . 

D uring the course of such patrols, the deputies have on many occas1ons 1ssued 
a summons to a person apprehended for a violat ion of the Motor Vehicle Act. 

The deputies a lso have been making inspections of premises in the County to 
determine if any violation of the criminal laws has occurred, and on at least one 
occasion, have made an arrest on a charge of disorde:ly conduct.. . . 

I t is our opinion that a Sheriff has no authon ty to appomt Spec1al Deputtes 
Sheri ff under the foregoing circumstances. . . . 

A County Sheriff is an official recognized by the Consl1tuuon of th1s S tate. 
A rt. 7, Sec. 2, Par. 2 o! the 1947 Constitution provides: 

"·County clerks, surrogates and shenffs shalt be elected by the people 
of their respective counties at general elections. The term o£ office of county 
clerks and surro&Qtes shall be five years, and o£ shenf!s three yea rs. When­
ever a vacancy shall occur in any such office it shall be filled in the manner 
to be provided by law." 
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The authority of a County Sheriff to appoint and employ assistants 1s found in 
R. S. 40 :4t-28 and 40:41-31. 

R. _s. 40 :41-28, ~s amended, concerns the appointment of U ndcrsheriffs, etc. 
1 t prov1des as follows : 

"The appointment of an undersheriff shall be by writing under the 
hand and seal of the sheriff. Every undersheriff, before he assumes his 
office, shall take and subscribe .before a judge of the County ·Court of the 
county, an oath that he will well and faithfully execute the office of under­
sheriff, according to the best of his skill and judgment. He shall file his 
appointment, with the certificate of h is oath endorsed thereon and attested 
b.>: the judge, in the office of the county clerk. Nothing in this section con­
tamed shall prevent the sheriff from removing an undersheriff at pleasure." 

. R. S. 40:41-31 allows a Cou11ty Sheriff to se lect <lnd employ n-ecessary deputies. 
ch1ef clerks and other employees, and provides: 

"The sheriff shall select and employ the necessary deputies, chief clerks 
and other employees, who shall receive such compensat ion as shall be 
recommended by the sheriff and approved by the board of chosen freeholders, 
except that in counties of the second class having a population in excess of 
two hundred thousand the salaries of the undershe·riff and chief clerk or 
executive clerk shall be fixed by the sheriff. I n such counties the amount 
fixed for the undersheriffs shall not be in excess of three-fourths, and that 
fixed for the chief clerk or executive clerk shall not be in excess of three­
fifths, of the salary of the sheriff, nm· shall such compensation be less than 
was received by such officers prior to March thirtieth, one thousand nine 
hundred and twenty-seven. The compensation of a ll such officers shall be 
paid semimonthly by the proper disbursing officer of the county on warrant 
approved by the sheriff." 
D eputies to a County Sheriff are of two classes, to wit, general deputies or 

undersheriffs and special deputies. The distinction hetween deputies to a Sherifi 
was defined in the case of Allen v. Smith, 12 N.J. Law t84, (Sup. Ct. 1831) where 
the Court said at page 188: 

''There are two kinds of deputies of a sheriff well known in practice. 
1st. A general deputy, or under sheriff, who, by virtue of his appointment, 
has a1,1thority to execute all the ordinary duties of the office oi sheriff. 
(Com. Dig. tit. *163) Viscount 542, B. I. *He executes process without 
specia l power from the sheriff, and may even delegate authority in the name 
of the sheriff for its execution to a special deputy. 2d. A special deputy, 
who is an officer pro hac vice; to execute a par ticular writ on some certain 
occasion. He acts W1der a specific, not general appointment and authority." 
The authority of a sheriff to a ppoint a special deputy sheriff was decided 

in the case of Meyer v. Bishop, V N. J. Eq. ·l41 (Chan. 1876) , affirmed, sub nom, 
Meyer v. Patterson, 28 N. ] . Eq. 239 (E. & A. !877). In that case the petitioner 
cla.irned to have a lien on mortgaged premises sold by the Sheriff oi M iddlesex 
County under a writ of fieri-facias issued out of the Court of Chancery. The peti­
tioner sought to have the sale' set aside on the g round that the sale had been made 
in the Sheriff's absence by a person acti ng as the sheriff's assistant pursuant to a 
verbal contract to take charge o( the Sheriffs office in making all sales, etc. on 
a particular day. The Court said at p. 144 : 

"The appointment under consideration was not accompanied by the de­
livery of a ny process, and does not seem to have been limited to the per­
formance of a specific act, in a single case, but to have been designed to 
operate as a complete transfer of the general powers of the office, for that 
day a t least, for the discretion was t<> make all the sales and adjournments 
necessary on that day. The appointee was, pro tempore, to exercise all 
the powers of the office, and to be as fully invested with the sheriff's pre-
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rogat ives as though he had been elected, commissioned and sworn. He was 
to exercise the discretionary power of adjournment conferred by the statute, 
(Revision 753, Sec. 5) ; t o decide the order in which the several sa les ad­
vertised for tha t day should be made; also, whose bids should be accepted 
and whose refused, (Merwin v . Smith, I Green's Ch. 197} ; wheth~r the 
sales had been properly adv·ertised or not, and a lso whethe r the sum .llld fo r 
ally specific piece of property was sufficient to justify a sale •. or w~ so 
grossly inadequate as to render a sale of it nugatory. (Cummins. v . L>etle, 
1 C. E . Green 49. ) To permit a sheriff to delegate the large and Important 
discretionary powers with which he is invested in m~king sale of real estat~ . 
by simply uttering a verbal command to any subordmate he may caH to . h~s 
aid, and to allow such subordinate to e~ercise these ~wers m the shenf£. s 
absence without even an oath that he w11l use them f a1thfully, would m am­
festly i~augurate a new and dangerous prac tice, and give countenance to a 
palpa-b le violation of the obvious purpose of the law. Wha tever ma y have 
been the real purpose of .the sheriff, his conduct, in the instance under 
examination, must, in legal contemplation, be r egarded as. an attempt to 
appoint an under-sheriff, in utter defiance of the pla1n requtrements of the 
statute." 

Although M eyer v . Bishop, su pra, was conce.rned with a :verbal au~horiz~t.ion 
to a special deputy sheriff, it cannot be said that 1f the d~puta~ton were 1n wr.ttlO.P,", 
the writing would cure the defective appointment. The evtl wh1ch M eyer v. B•shop, 
supra, sought to prevent was a "complete tra•t.S/er of the general Powers of the 
sheriff's office to an unou thorized person." 

The Legisla ture ·lias seen fit to allow a sheriff ~o app~int per son s who may 
exercise all of the powers and duties of a coWtty shcnff, whtch persons ~re known 
as under-sheriHs. However, the Legislature in its wisdo":' has. a lso unpo~ed a 
limitation on the number o f undersheriffs who may be appomted m any particular 
county. ( R. S. 40 :41-30.) 

R. S. 40 :41-JO provides: . . . 
"In counties -bordering on the Allanite ocean havmg a population of 

between fifty and one hundred thousand the sheriff may appoint no! more 
than four undershe riffs. In a ll other counties the sheriff may appomt ~ot 
more than two unde rshe riffs. All such under.shenffs shall l.10ld office dunng 
the pleasure of the sheriff making the .appomtment. ~r hts . su~cessor, and 
sha ll be included in the unclassified serv1ce of the ctv1l servJce. 

T he gr oup in question here are neit~er undersheriffs nor special deputy . sheri~fs . 
They are not u ndersheriffs because t hetr number e~ceeds the statutory hmlta.hon 
· d b n S 40 ·41-30 and their oath of office JS not s worn to and subscnbed tmpose Y "· · · ' . . d · h 
before the proper officia l, nor are the1r appomtments .a nd oat~s file tn t" e ~roper 
office, ( R. S. 40 :41-28) . They are n ot special deputtes shenff because . the1r a~­
pointment does not seem to have been limited to the pcrformanc of a sp~ctfic .act, m 
a s ingle case." Meyer v. Patle,.son, supr:~. Their duties are gener~l and d1s~rct1onary, 
including genera l law enforcement. The appoin~ment of s?Cc1a l depLrttes, under 
the circumstances presented here, is an unauthonzed de legatJon of the power and 
duties of a County Sheriff. 

Ve ry 

By : 

SNS :BK 

truly yours, 
GROVER C. RrCRMAN, ]R., 

A ltorney Ge»ero.l. 
SA u L N. ScH£CHn:R, 

D r.puty A ttor11-ey Ge•1eral. 

L 

ATTORNEY GENERAL 

Ess Ex Cou NTY BOARD or EL.ECTJONs, 
Hall of Records, 
Newark 2, N ew Jersey. 

FORMAL OPINION-1955. No. 24. 
GE NTLEMEN : 
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] UNE 10, 1955. 

You have requested our advice as to whether the Board of EJections in 11s 
capacity as a Boa rd of Canvassers should canvass the res ults of a municipal elec­
tion in a m unicipality which has selected, by referendum, Council Manager Plan "B" 
F orm of Government as provided by N. J. S. A. 40 :69A-99 et seq., or whether 
such a function should be performed by the Municipa l Clerk. 

The mul)ic.ipality in question, namely, Cedar Grove, was formerly governed 
by the provisions of the Walsh Act, R. S. 4{) :70--1 et seq. Under the specific pro­
visions of that act it was the duty of the city clerk to "canvass said returns so 
r eceived from all the election districts, and immediately make and file in his office 
the result thereof." R. S . 40 :75--22, as amended. 

The provisions of the Faulkner Ac t contain no such spec ification of duties on 
the part of the municipal clerk. It does provide, however, in N. ]. S . A. 40:69A-l51 
that " the municipal election sha ll be held at the same· place or places and conducted 
in the same tMn»er, so far as possible, as the general election * "' "'·" and in 
Horowilz v. R eichmslei11, 15 N. ] . 6 (1954) it was held that the Faulkner Act is not 
to be cons trued as an entirely independent legislative scheme but is, in many 
instances, dependent upon the general election laws. 

T he Faulkner Act itself provides that after a new form of government has 
been adopted .by the voters "the municipal ity s ha ll thereafter be governed by the 
Plan adopted, by the provisions of this Act common to optional plans and by all 
applicable provisions of general law * * *." N. ] . S. A. 40 :69A-26. The term 
"general law" is defined as * * * "any law or provisions of law not inconsistent 
with this Act heretofore or hereafter enacted which is by its terms applicable or 
availabl e to nH municipalities * * *." N . ]. S. A . 40 :69A- 28. The provisions of 
the e lection law by reason of their broad applicability to municipalities generally, 
are certainly to be regarded a s within the scope of the term "general law" as 
u sed in the Faul'kner Act. Many provisions a re found in Title 19 of the Revised 
S tatutes dealing with munic ipal e lections. Among them, R. S. 19 :12---{), as amended, 
r equires municipal clerks to notify the coWtty clerk of the offices to be filled in 
the general election. R. S. 19:20--1, provides that the Board of County Canvassers 
(consisting. o f the Board of Elections and the County C lerk acting as clerk of the 
Board, R. S. 19 :6--26} shall determine what officers have beerr elec ted in muni­
cipa l elections. Likewise, R. S. 19 :20-9, requires the Board of Canvassers to 
issue a certificate to the successful municipal candidates. 

l n v ie w of the foregoing provisions it is our opinion, and we advise you, that 
it is the duty of the Board of Elections acting in its capacity as the County Board 
of Canvassers to canvass, ascertain and cert ify the results of a mun icipal elect ion 
in a munic ipality governed by the provisions of the Faulkne r A ct. 

b. 

Yours very truly, 
GROVER c. RtCiiMAN, ]R., 

Allomey Gtneral. 

By : }O!:!N F. C RAI'lE, 
Deputy Attonuy Cm eral. 
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JUNE 24, 1955. 
NEw jERsEY STATE BoARD or- ARclllTEcrs, 
1060 Broad Street, 
Newark, New Jersey. 
and 
Stale Bowd of Professional Engineers, 

and Land Surveyors, 
921 Bergen Avenue, 
Jersey City, New Jersey. 

RE: FORMAL OPJNION-1955. No. 25. 
GENTLEMEN : 

We have had several inquiries for our opinion as to whether a · municipal 
building inspector or a State official to whom plans and specifications for a 
building are presented for filing, as required by an applicable ordinance or law, may 
refuse to accept them for filing even though the seal of a licensed architect or 
licensed engineer is affixed thereto, if he believes that the work shown on the 
plans indicates that the preparation thereof constituted illegal practice of architec­
ture by an engineer, or, alternatively, illegal practice of engineering by an archi­
tect. 

The question posed must be answered in the negative in view of the provisions 
of Chapters 293 and 294 of the Laws of 1948, which amended R. S . 52 :32-3 and 
R. S. 40 :55-52 respe<otively. 

R. S. 52 :32-3, as amended, provides : 
"No department · in the State created for the purpose of filing plans and 

specifications for buildings under the several laws shall receive or file any 
plans or specifications unless the same bear the seal of a licensed professional 
engineer or a licensed architect of the State, or in lieu thereof an affidavit 
sworn to by the person who drew or prepared the same." 

R. S. 40 :55-52, as amended, provides: 
"No department in a municipality, created for the purpose of filing 

plans and specifications for buildings, shall receive or file any plans or 
specifications unless they bear the seal of a licensed professional engineer 
or a licensed architect of the State of New ] ersey, or in lieu thereof an 
affidavit sworn to by the person who drew or prepared them." 
Where the plans and specifications offered for filing bear the seal of either a 

licensed architect or a licensed engineer of this State, they meet the requirements 
of the quoted statutes. The municipal building inspector or the State official to 
whom the plans are submitted for filing must so recognize them. It is not his 
function to determine whether plans which bear the seal of a licensed engineer 
indicate that there has been a violation of R. S. 45:3-10 prohibiting the unlicensed 
practice of architecture, nor whether plans which bear the seal of a licensed archi­
tect indicate that there has been a violation of R. S. 45 :8---27 and 28 as amended, 
prohibiting the unlicensed practice of engineering. 

Prosecution for violation of R. S. 45 :3-10 and R. S. 45 :S-27 and 28 is 
committed by law to other tribunals; not to a municipal building inspector nor a 
State official to whom plans are submitted for filing. 

aas;d 

Very truly yours, 
GROVER c. RtcHMAN, }R., 

Attorney General. 
By : ANDREW A. SAL VEST, 

Det•uty Attorney Gmeral. 

L 

ATTORNEY GENERAL 

HoN. JosEPH E. McLEAN, Commissioner, 
Department of Conservati01~ and Economic Development, 
State House Annex, 
Trenton, New Jersey. 

FORMAL OPINION-1955. No. 26. 

DEAR MR. McLEAN : 

163 

j UN£ 17, 1955. 

You have asked whether th e following facts are sufficient objection to pre­
clude Issuance of a grant to Robert Wilson for lands under water in front of his 
property on Luppata tong Creek, Keyport, New Jersey. 
_ Robert Wilson has applied to the Council of Planning and Development as 

provided by R. S. 12 :3-10 for a riparian grant to lands under the tide water of 
Luppatatong Creek, Keyport, New Jersey, in front of upland to which he claims 
title by appropriate deeds. · 

Arthur C. Schultz objects to the making of the grant on the ground that he 
owns all of the lands under the waters of Luppatatong Creek, and particularly in 
front of the Wilson property, by reason of a chain of title to said tidal lands which 
begins with an Indian deed to John Bowne, dated June 22, 1686, and recorded in 
the office of the Clerk of Monmouth County. The grantors in the Indian deed are 
described as the chief Sachems and proprietors. His contention is that the State has 
no title to the lands below high water mark of Luppatatong Creek. 

As proof of. his title, Schultz has furnished a search, copies of two Indian 
deeds and recent deeds purporting to convey to him not only the lands for which the 
g-rant is sought but all of the lands under the waters of Luppatatong Creek. 

The early history of ownership of American lands, both above and below high 
water m~rk, is fairly familiar and is described in many early and later cases, among 
them bemg Arnold v. Mut1dy, 6 N. ]. L. 1 (Sup. Ct. 1821); Gough v. Bell; 21 
N.J. L. 156 (Sup. Ct. 1847).; Martin v. Waddell's Lessee, 16 Peters 367, 41 U. S. 
367, (1842.) 

By the law of nations and of England, a conqueror has a right to impose such 
laws on the conquered as he would think proper. Such was the law of England. 
Such became the law in the colonies. 

In 1664 King Charles II of England, owner of what is now New Jersey, by 
right of discovery and conquest from the Dutch, granted those lands by letters 
patent to his brother, the Duke of York. The Duke, in turn, granted the land 
to Lord Berkeley and Sir George Carteret, who divided the territory into two 
divisions called East Jersey and West Jersey. East Jersey they conveyed to a 
group of men called the proprietors of East Jersey, and West Jersey they conveyed 
to one Edward Billings, also called a proprietor. 

In the cases cited above, the majority of the judges took the position that the 
proprietors by these conveyances had control of the tidewater areas since they held 
both governmental and proprietary rights, but that the surrender of governmental 
rights to Queen Anne, April 17, 1702, carried with it the surrender of the control 
and ownership of the tidewater areas since the same was an incident of sovereignty. 

With the American Revolution, all of these royal rights became vested in the 
people of New Jersey as a sovereign of the country. But the sovereign power 
itself could not make a direct and absolute grant of the waters of the state, divest­
ing all of the citizens of their common right. It could lease, or grant, or dispose of 
tide waters, but only in such a way as not to interfere with or impair the public 
right of' navigation or the power of the general government to regulate commerce, 
navigation and the enjoyment of the waters by or of the people. 
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From the foregoing, it is established that title to lands under tidewaters is "ln 
the state; that prior to 1702, any grant to tidal lands made by the proprietors 
would be made m a governmental sense, and so as not to deprive the colonists of 
the1r nght to use these waters in common with each other; that from J 702 such a 
grant could be made only by the sovereign, the extent of the grant depending on 
the law of the land and the common rights of the people; and that title to tidewaters 
rema1n~d m the sovereign unless granted in accordance with the law. Schultz does 
not cla1m t1tle based on any grant made by the sovereign but depends solely ou 
his Indian deeds for his title. 

An examination of the cases involving the question of property rights of 
aboriginal Indians to lands, and the effect of conveyances made by them, leads to 
one conclus1on only, and that is that the only rights of Indians in lands which 
were and are respected, are tribal rights of possession in the lands occupi~d by a 
tnbe. In 42 C. ]. S., p. 688, sec. 28, the rights of the aboriginal Indians in lands is 
summarized. 

"On the discovery of the American continent, the principle was asserted 
or acknowledged by all European nations that discovery followed by actual 
posses~ion. gave title to the government by whose subjects or by whose 
aut~onty 1t wa~ made, not only against other European governments, but 
agamst the nat1ves themselves. While the different nations of Europe re­
spected the rights of the natives as occupants, they all asserted the ultimate 
dominion and title to be in themselves. 

In the United States the rights of the European discoverers, having been 
succeeded to by the states or by the general government, the Indian title 
to land is a right of possession and occupancy, the fee being in the general 
government, or in the state where the land is situated, if it is one of the 
thirteen original states. 

The right of occupancy and possession is lost by abandonment, and pos­
session, when abandoned by the Indians, attaches itself to the fee without 
further grant. 

So it is concluded that at the time of the execution of the Indian deeds in 
1686 that the !~dian tribes had only a possessory right to lands they occupied, and 
:hat the legal t1tle to these lands was in the sovereign, and that when these lands 
were abandoned by the Indians the right of possession merged into the legal title 
leaving nothing outstanding. In passing, it will be stated that no one can hold 
adversely to the people. 

"Moreover, there can be no title by prescription against the public." 
Quinlon. v. Borough of FCLirhaven, 102 N. ]. L. 443 (E & A) 1926. 
You are, therefore, advised that you may disregard the objection made by 

Schultz to the application of Robert Wilson for a grant, and proceec.J with the 
ments of that application. We suggest that the Planning and Development Council 
note upon its minutes that the Attorney General has advised that the objection by 
Arthur C. Schultz be disregarded. 

Very truly yours, 
GRoVER C. RrcHMAN, ]R., 

A tlorney Geneml. 

By: SIDNEY KAPLAN, 

Deputy A tlnrney Generol. 

ATTORNEY GENERAL 165 

June 30, 1955. 

HoN. FREDERICK ]. GASSERT, ]R., 
Director, Division of Motor Vehicles, 
State House, 
Trenton, New Jersey. 

FORMAL OPINION-1955. No. 27. 
D-EAR MR. GASSERT: 

You have requested our opinion as to the effect of chapter 86 of the Laws of 
1955, which amended N. ]. S. A. 39:3-84.3 to modify the scale of penalties to 
be imposed for violation of the overloading· and overweight provisions of the 
Motor Vehicle Law, on prosecutions for offenses which occurred prior to June 
21, 1955, the effective date of P. L. 1955, c. 86. 

We advise you t!Jat the penalty to be imposed for a violation of N. ]. S. A. 
39 :3-S4.3 which occurred prior to the effective date of P. L. 1955 c. 86 is that 
provided for in the statute prior to such amendment. 

Olapter 86 of the Laws of 1955 provides that it is to take effect immediately 
but it contains no declaration that it is to apply to any prior offense and therefore 
does not apply to any violation of N. ]. S. A. 39:3-84.3 theretofore committed. 
(R. S. 1:1-15; State v. Low, 18 N. ). 179 (1955), affirming 31 N.J. Super. 566 
(Law Division, 1954); Stall! v. Crusius, 57 N. J. L. 279 (Sup. Ct. 1894); Stole v. 
Startup, 39 N. ]. L. 423, Sup. Ct. 1877). 

R. S. 1 :1-15, which is dispositive of the questioll raised, provides in part as 

:follows: 
"No offense committed, and no liability, penalty or forfeiture, either 

civil or criminal, incurred, previous to the time of the repeal or alteration 
"of any act or part of any act, * * * by any act heretofore or hereafter 
enacted, shall be discharged, released or affected by the repeal or alteration 
of the statute under which such offense, liability, pei1alty or forfeiture was 
incurred, unless it is expressly "declared in the act by which such repeal or 
alteration is effectuated, that an offense, liability, penalty or forfeiture 
already committed or incurred shall be thereby discharged, released or 
affected; and indictments, prosecutions and actions for such offenses, lia- · 
bilities, penalties or forfeitures already committed or incurred shall be com­
menced or continued and be proceeded with in all respects as if the act 
or part of an act had not been repealed or altered, * * *". 

HK: MG 

MR. w. LEWIS BAMBRICK, 

Very truly yours, 
GROVER c. RICHMAN, ]R., 

Attornl!y General. 
By: HAROLD KoLOVSI<Y, 

Assistant Attorney General. 

juLY 6, 1955. 

U?hfalisfied Claim and Judgment Fund Board, 
222 West State Street, 
Trenton, New Jersey. 

FOR!MAL OPINION-1955. No. 28. 
DEAR MR. BAMBRICK: 

You have asked our opinion as to whether the Unsatisfied Claim and J_udgrnent 
Fund Board may accept as timely notice under N. J. S. A. 39 :6--{)_5, a notice be~ r­
ing a postmarked date which is within thirty days _after an acc1dent, ~ut. which 
is not received by the Unsatisfied Claim and PensiOn Fund Board w1thm said 

thirty day period. 
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N. ]. S. A. 39 :6--{)5 provides as follows : 

"Any qualified person, or the personal representative of such person, 
who suffer~ .damages resultmg from bodily injury or death or damage to 
prop~rty ansmg out of the ownership, maintenance or use of a motor vehicle 
m th1.s St~te on or after the first day of April, one thousand nine hundred 
and f1fty-hve, an~ v.:hose. damages may be satisfied in whole or in part from 
the fund,. shall, Withm thirty days after the accident, as a condition precedent 
to the nght thereafter to app~y for payment from the fund, give notice 
to the board, on a form prescnbed by it, of his intention to make a claim 
t~ereon for s~c~ damages if otherwise uncollectible and otherwise comply 
With the provlSlons of this section;" . . . 

In Poetz v. Mix, 7 N. J. 4'36 (Sup. Ct. 1951), the Court considered the · question 
of when a pleading may be considered as "filed". The Court stated: 

" .. . . In contemplation of law, a paper or pleading is considered as fiied 
when delivered to the proper custodian and received by him to be kept on 
file ... " 

. It should be noted that N. ]. S. A. 36 :6-{;5 does not require that a prospective 
claimant against the Unsatisfied Claim and Judgment Fund "file" his claim within 
th~rty days from an accident, but merely that he "gl.ive notice to the board" within 
sa1d penod . However, there are several cases which rule that where a statute re­
quires a notice to be given within a certain number of days after a certain event 
the. notice ·~JUst be actuaJiy;Teceived, and not merely mailed, within the prescribed 
penod of time. 

ln Rapid Motor Lines v. Cox, 134 Conn. 235, 56 A 2d 519 (Conn. Sup. Ct. 
of Err. 1947), where a statute provided that no action would lie aaainst the state 
highway commission for damages caused by a defect in the highwa';.- unless notice 
of injury "shall have been given within thirty days thereafter to the highway 
commissioner," the court said: 

" . .. the clause 'notice shall be given' requires a completed act within 
the number of days prescribed by the statute ... It is our conclusion that 
these words require that the notice shall be delivered to the commissioner 
"':'it~in the sixty day period specified in the statute, and that sending on the 
sixtieth day a notice which is not received by him until the sixty-first day 
does not constitute compliance with the statute." 

In Chase v. Surry, 88 Maine 468, 34 Atl. 270 (1896) where a statute required 
that the claimant "notify" municipal officers by letter or otherwise in writing, the 
Court stated : 

"The statute expressly provides the time in which such notice may be 
given, and also the manner of giving it . The writing and mailing a 
notice within the time is not notifying the officers of the town as the 
statute requires." 

. In the above case the Court rejected the contention that the mailing of the 
n,ol!ce, properly addressed within the prescribed period of time, was a legal notifica­
tiOn, whether or not it was actually received by the town officers. 

.. In O'Neil v. Boston,· 257 Mass. 414 (1926), a notice to a municipality of an 
m)ury due to a defective condition on a sidewalk, which notice was mailed on the 
tent~ . day after the injury, but not received until the eleventh day, was held not a 
suff1c1ent compliance with a statute requiring notice within ten days after the injury 
as a condition precedent to the maintenance · of an action against the city. 

I 
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We have also found that, with regard to cases involving the question of 
whether or not notice was given within the time limited by ~.n insurance policy, 
the weight of authority is to the effect that notice must actually be received, not 
merely mailed, within the prescribed time. No cases in New Jersey are to be 
found on the general subject, with the exception of cases involving "filing" of a 
paper or pleading with a court. (Poetz v. Mix, supra). 

In view of the foregoing, it is our opinion that the Unsatisfied Claim and 
Judgment Fund Board may not accept as timely notice under N.J. S. A. 39:6-65, a 
notice bearing a postmarked date which is within thirty days after an accident, 
but which is not actually received by the Unsatisfied Claim and Judgment Fund 
Board within said thirty day period. 

csi ;b 

iiAR. STEVEN E. SCHAN£5, 

.Administrative Secretary, 
i'1tblic Employees' Retirement System, 
State House Annex, 
Trenton, New Jersey. 

Very truly yours, 

GROVER C. RICHMAN, Jn., 
Attorney General. 

By : CHARLES s. )OELSON, 

Dr:puty Attorney General . 

)ULY 13, 1955. 

FORMAL OPINION-1955. No. 29. 
DEAll. Ma. ScHANES: 

You have asked our opm10n as to whether a holder of a "Discharge from 
Draft" should be entitled to be treated as a veteran under Chapter 15A of Title 
•13, the Public Employees' Retirement Act. You have attached to your request for 
an opinion letters from several state employees who hold such documents, as well 
as a photostatic copy of such a document issued on September 5, 1918 to Mr. 
Anthony F. Vitoritto, who is now a state employee. 

\Ve are advised that this type of document was issued during World War I, 
but not thereafter. In World War I, a person drafted into military service was 
sent to an ar.my camp where he underwent a medical examination. In the event 
he failed to pass such medical examination, he was returned to civilian life, and 
given a "Discharge from Draft". 

We have considered the photostatic copy of the docum(;nt which you have 
furnished us concerning Mr. Vitoritto. It is specifically entitled "Discharge from 
Draft" and although it states that the holder of same "is hereby discharged from 
the m{litary service of the United States by reason of defective vision", a footnote 
at the bottom thereof states as follows : 

"This form will be used for discharge of aliens and alien enemies and 
of men rejected on account of physical unfitness, dependency, etc. 

It will not be used in cases of men who have been accepted for military 
service and are subsequently discharged." 
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N. ]. S. A. 43 :lSA-6 (!) provides that the term "veteran" shall mean 
"any officer, soldier, sailor, marine, airman, nurse or army field clerk, who has 
served in the active military or naval service of the United States, and has or 
shall be discharged or released therefrom under conditions other than dishonorable" 
in certain stated times of war. 

In view of the clear language to be found in the footnote on the Discharge from 
Draft quoted above, it appears that the holder of such a document cannot be 
regarded as having been in the "active military service of the United States", and 
therefore, cannot be held to be a "veteran" witnin the meaning of N . J. S. A. 
43 :lSA-6 (1). 

In the letter from Mr. Vitoritto which you have sent us, he states: 
"I wrote to the Department of the Army and they have advised me 

that 'Those men who were inducted into the military service during World 
War I, under the provisions of the Selective Service Act, were in the 
military service of the United States from the date ordered to report. '" 
We have obtained a copy of the letter from which the excerpt was quoted by 

Mr. Vitoritto. Same was addressed to Mr. Vitoritto's attorney by the commanding 
officer of the Military Personnel Records Center of the Office of the Adjutant 
General of the Department of the Army, and is herewith quoted in full: 

"Mr. Michael Felcone, 
Counsellor at Law, 
217 East Hanover Street, 
Trenton 8, New Jersey. 

Dear Mr. Felcone: 

"Reference is made to your letter of 14 March 1955 requesting infor­
mation as to whether Anthony Frank Vitoritto, who was discharged from 
draft, is considered a veteran of World War I. 

"Those men who were inducted into the military service during World 
War I, under the provisions of the Selective Service Law, were in the 
military service of the United States from the date ordered to report. 
However, unless accepted for service by the military authorities upon arrival 
at camp, they were only entitled to a certificate of discharge from draft. 
The certificate of discharge from draft was adopted by the Department 
of Army as the appropriate form of certificate to . be furnished to registrants 
discharged after induction, but before acceptance by the military authorities. 
It is, however, under the circumstances described, an honorable separation 
from the military service. 

"The Department of the Army has never attempted to define the 
term 'veteran' and deals with it only in connection with an Act of Congress 
wherein the term has been defined insofar as it pertains to the specific 
Act. The question as to whether an individual is entitled to rights and 
privileges extended to veterans under some particular laws or regulations 
is one for decision by the agency charged with the administration thereof. 

Sincerely yours, 

DAVID H . ARP, 
Colonel, AOC, 

Commanding''. 
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A careful reading of the above-quoted letter leaves no doubt that the holder 

of a Discharge from Draft may be considered as having been discharged or re­
leased from his obligation to serve "under conditions other than dishonorable" as 
required by N. ]. S. A. 43 :15A-6 (1), but it furnishes no support to a claim 
that the holder of such discharge from duty may be regarded as having been· a 
"soldier .. . who has served in the active military service of the United States" 
as further required by N. J. S. A. 43 :lSA-6 (I). 

Mr. Vitoritto's letter which you have sent us also bases his asserted right to 
be recognized as a veteran upon an Attorney General's opinion of November 23, 
1920. We have read this opinion, and find that it deals with the rights of a holder 
of a Discharge from Draft under chapter 298 of the laws of 1920, which gave 
certain preferential treatment with regard to a Civil Service examination to "an 
honorable discharged soldier, sailor, or marine of the United States, having been 
in the military or naval service of the United States in any war in which this 
country has been engaged." 

The Attorney General's opinion to which reference is made deals chiefly with 
the question as to tile nature of the discharge, i.e., whether it is honorable or dis­
honorable. We quote the following from tnat opinion: 

"A discharge from draft ... casts no reflection upon the applicant, 
as under the circumstances, there was no attempt to evade military service 
upon the part of the applicant, but the applicant was discharged for reasons 
over which he had no control, and under the construction placed upon what 
constitutes military service by the War Department of this State and the 
United States. the applicant is honorably discharged from military service 
whether he actually participated in the war or was discharged after his 
induction for a cause which is not dishonorable. 

'"Military service as used in the Federal Statutes was construed by our 
United States Court, In Re Burns Fed. 796, as to include the Volunteer 
Army of the United States. It differs from the expression 'actual military 
service' which has been construed by the United States Supreme Court as 
meaning actual participation in war where the life of the individual is 
placed in jeopardy. 

"I am, therefore, of the opinion that the term 'honorable discharge' as 
used in this statute being construed when .read in conjunction with the balance 
of the section would take in an applicant who produces a released certificate 
entitled Discharge from Draft. . . " 
It is important to bear in mind that there was no requirement under the 

statute considered in the above-quoted opinion that the applicant have had "active 
military service'' as is required by N . J. S. A. 43 :I~A:-6 (1) in order .to 
constitute a person a veteran. As a matter of fact, the optmon takes care to pomt 
out that "actual military service" was not required. It should also be pointed out 
that by chapter 84 of the laws of 1942 (R. S. 11 :27-1, as amended), the defini­
tion of the term "veteran" in the Civil Service Title was amended so as to 
require service "in the active military or naval service of the United States," 
thereby adding a requirement of "active" service not theretofore present. . 

In view of all the foregoing, it is our opinion that the holder of a DJs­
charae from Draft cannot be regarded as a veteran within the meaning of N. ] . S. A. 
43 :lSA-6 (I), since he was not in the active military service of the United 
States in time of war. 

Very 

By: 

csj ;b 

truly yours, 
GROVER c. RICHMAN, ]R., 

Attorney General. 
CHARLES s. }OELSON, 

Dep~tty Attorney General. 
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}ut..Y 18, 1955. 
CHARLES ] . TYN£, EsQ .• Chi~/ Cow•sel. 

N . 1. Law En/orcem~ut Council, 

1060 Broad Street 
Newark 2, New 1' ersey. 

FORMAL OPINION-195S. No. 30. 

DEAR Mll TYN£: 

We have your letter of Jul lJ 1955 . . 
Enforcement Council has rcquest:d ' .. In which you a~vise that the Law 
concern them in view of the ' t o~r OpiniOn on the following questions which 
K h . K N SUI InStituted by the Att G at enne . euberger Hals w S · orney eneral against 
Todd, (hereinafter re(er~ed to e~s the ~.~dc:{eel,dEve~r)n ~ · Seufert and Harrison L. 

" . ~ II antS , VIZ; 
I. The roght o f the Council t · · ... 
2. Its right to m<~ke e.xpendit~r ~on~ont: ;ts. actlvltles under the law. 
3. t}Je validity of its acts endie 

0 
un ~ 10

. the usual manner, and 
against the four membeprs fngt'- deCtermmauon of the suit instituted 

o ue ounc1l.'' 

Basically, the three questions raise one sin I . 
the Law Enforcement Council since J l g e Jssue, whether action taken by 
public or interested third parties if itu ~~~~~9~5 may b~ suc~essfully attacked by the 
the terms of office of the defenda t be determ.ned m the pending suit that 
e.xpire9 on July 1, 1955. n s as rnem ers of the Law Enforcement Council 

In our opinion, the ter.iris of offi<:e f 1 
Enforcement Council expired .on Jul 1 o l~S~ defendants as members of the Law 
as provides that, "The terms of th~ ~emb rsand so much ~f P. L._ 1955,_ C. 68 
hereby extended until July 1 1956" . e . of . the councd now m offJce are 
it must be recognized that the' defenda~~s ~:r~o~:h,tuhonal _and invalid. N evertheless, 
so far as the publi~ and interested th' d . acto officers, whose acts are valid 
60 N. ]. L. 141 (E. & A 1897) . Blr ll~artleps are concerned. (Erwi1l v . feYsey City 

(
s c . ' ea te v. O.SSGIC Ta~ B d 96 N J ' 

up. t. 1921); St.ate v. 2~1/er, 83 N. ). L. 666 (E oaY, . . . L. 72, 74 
v. Boulevard Com.,ussioneYs 12l N ) L 497 (E & · & A. 1912) , see also Byrnes 

· · · . A. 1938). 

The settled rule is thus stated in the Annotafo . 71 "Af I n m A. L. R. 849: 
ter the expirntion of his term of of!i . 

c<>ntinuing to perform the functions and d .ce, af person ~oldm~ over and 
authority, but with n color of right or tit le ~~et~l o f~~e ~ffJce wJthout legal 
whose acts are valid so fa r as the b!' d .e 

0 
ICe, IS a. defacto off1cer , 

concerned." . pu IC an mterestcd th~rd persons are 

So, too, Chief Justice Magie said · E 144 : m rwin v . JeYsey City, supya, at 60 N.J.L. 

t "\V_hen an official person or body has apparent authority to 
o publoc office, and apparently exercises such authority and the appoint 

appomted enters upon and periorms the u t' f h , ffi person so 
be held valid in respect . 

10 
the ublic ~ leS 

0 
sue o ce, his acts will 

persons, with whom he deals officfally 'n ~ ~~ the /epresents, and to third 
power to ;tppoint him in th ' o W I san _mg there was a want of 
In Beattie v P(J.ssaic T Be ~rson or body which professed to do so." 

over after the e~piration ot~is ~:;rr: sura· the Secretary of the Tax Board held 
of the board, which the court held to b re yul~·don f happointment by the Presideot 
said, at 96 N .J .L . 74 : e mva 1 

• n 1 at case, Mr. Justice Minturn 

.I 

I 

l 
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"As between the public and the board the prosecutor was therefore 
a de facto officer. whose acts in the performance of public duty were 
binding upon the board and conclusive upon co-ordinate public bodies 
deal ing with the board. but his legal status could be adjusted by the 
board only in the manner prescribed by the statute. Pending such ad­
justment he was holding over and performing the duties not as a de jure 
but as de facto officer." Salter v. Burh, 83 N .J .L. 52; S tale v. Po11lin, 74 
At I. Re!>· 119; M urphy v. Freeholders, 91 N.J .L. 40. 
We therefore advise you that, in our opinion, action taken by the Law Enforce­

ment Council between July 1, 1955 and the date of entry of judgment in the pending 
suit will not be subject to successful attack. by the public or interested third 
parties even though it is determined in the pending suit that the defendants' terms 

did expire on July l, 1955. 

K;p-

HoNoRAilLE FRID£IUCK J. GAssEl.lT, JR. 
Director, Division of Motor Vehicles, 

State House 

Very truly yours, 
GRovER C. RicHMAN, JR., 

Attorney G encral. 

By: 1-l;.ROJ..D Kot.ovsKV, 
A ssislant A II orney General. 

)Ul.V 28, 1955. 

Trenton, New Jersey. 

FORMAL OPINION-1955. No. 31. 

You have asked our opinion as to whether, when a statute requires that certain 
notice be given by means of registered mail, the use of certified mail will con-

stitute compliance with such statute. 
Certified mail is a new postal service which was put into effect on June 7, 

1955, by the Post Office Department . It is designed for the use o£ dispatchers 
of m~il who requi re proof of delivery of mail that has no intri11sic value. The cost 
of certified mail is fifteen cents. Until the adoption of the cer tified mail system, 
there was a minimum registry fee of thirty cents for so-called "no value mail." 
This minimum fee of thirty cents has now been eliminated, and the lowest fee ior 
registered mail, covering an indemnity up to $5.00, is forty cents. Cert ified mail is 
handled as fi rst class mail, without the security, handling precautions attendant upon 

registry mail. There is no doubt that the newly adopted system of certified mail serve~ 
the same purpose as registered mail insofar as proof o( delivery is concerned. 
However, it does not replace the system of registered mail, even for items hav­
ing no intrinsic value . Postal Bulletin No. 19843 issued on May 17, 1955 contains 

the following: "After the 30 cents lee has been discontinued, articles having no m-
t( in sic value may be registered on pay11,1c;nt of the 40 cent fee or any of 
the higher fees which provide insurance coverage." 
It is our opinion that since registered mail is still available for items having 

no intrinsic value, this type of postal service mllSt be utilized to comply with 
statutes which provide for the use of ''registered mail." This conclusion is for ­
tifiied by the {a<:.t that the Supreme Court considered it necessary to amend its 
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rules in order to allow the use of certified mail or registered n1ail in certain cases 
where registered mail was heretofore required by the Surrem~ Court Rules, and 
in at least one case maintained the necessity of registered mail only. The Court 
has adopted amendments to the Surreme Court Rules, which will become effec, 
tive Septemeber 7, 1955, allowing certified mail to be used in most cases in which 
registered mail has heretofore been required by the Rules. The Supreme Court 
also adopted an order on June 27, 1955, that ·'pending the effective date of the 
amendments to the Rules promulgated to be effective September 7, 1955, certified mail 
will be permitted wherever registered mail is prescribed by the Rules, except that 
certified mail shall not be permitted under Rule 4 :96-~ (c)." Rule 4 :96-4(c) pertains 
to service of a copy of the complaint upon the defendant in an action for divorce or 
nullity when the defendant cannot be served personally within the state. 

The legislature may, of course, in its discretion, enact general legislation pro­
viding that, with regard to any statute requiring the use of registered mail, certi­
fied mail may be used on or after a prescribed date. Until such time as such 
legislation is enacted, however, the use of certified mail cannot be regarded as 
compliance with a statute which provides for the use of registered mail. 

csj ;b 

MR. STEVEN E. ScHANES, 

BureiJIU of Public Employees' Peno'ions, 
State House Annex. 
Trenton, New Jersey. 

Very truly yours, 
GROVER c. RICHMAN, JR., 

A ttomey General. 

By: CHARLES S. joE.LSON, 

Dep11ty Attorney General. 

AuGUST 15, 1955. 

FORMAL OPINION-1955. No. 32. 

DEAR MR. SCHANES : 

On March 30, 1955, we rendered an opm10n advising you that personnel of 
the State Militia or New Jersey National Guard, who serve in the Department 
of Defense in a permanent capacity, are not en tit led to prior service credit in the 
Public Employees' Retirement System for time spent in the active military serv­
ice of the United States in time of war, if such service in time of war was at a time 
prior to their becoming permanent personnel as above set forth. 

You now ask if such personnel would be entitled to prior service credit. for 
time spent in the active military service of the United States in time of war, sub­
sequent to their becoming state employees as members of the State Militia or New 
Jersey National Guard who served in the Department of Defense in a permanent 
capacity. 

R. S. 38:12-8 provids as follows: 
"Officers and enlisted men serving the State in a permanent duty 

status shall be eligible for the disability and retirement privileges and 
benefiits available to all other employees of the State - . ." 
R. S. 38:1-8, which is part of Chapter 95 of the Public Laws of 1939 dealing 

with the organization of the New Jersey National Guard, constitutes officers and 
enlisted men who serve in a permanent duty status as state employees for retire­
ment purposes. They should, therefore, be accorded tile same rights to prior 

L... .. 

ATTORNEY GENERAL 173 

service credit for time spent in the active military service of the United States 
as is granted to all other state employees for military service after becoming 
permanent employees. It should be pointed out, however, that R. S. 38:12-8 
does not constitute as state employees for purposes of disability and retirement 
privileges and benefits those members of the New Jersey National Guard or State 
Militia who are not in a permanent duty status. 

The rights of state employees generally to prior service credit for time spent 
in military service are based upon three statutes, N. J. S. A. 38 :23-4', N. ]. S. A. 
38:23-5, and N. ]. S. A. 43:15A-10. The most recent of these statutes, N. ]. S. A. 
43 :lSA-10, which was enacted in 1954 as part of the Public Employees' Retirement 
Act, provides as follows : 

"Any state employee who had entered or shall hereafter enter into 
the active air, military, or naval service of the United States before 
making application for enrollment in the retirement system shall be ac­
cepted as a member upon his filing application, provided such applica­
tion is made within three months after entry into such active air, military, 
or naval service, and his regular salary deductions as determined by the 
board. of trustees shall be paid to the retirement system by the employing 
department as provided by chapter 252 of the laws of 1942 as amended by 
chapter 326 of the laws of 1942 ... " 

This section deals specifically with state employees who are not or were not 
members of the Public Employees' Retirement System at the time of their entry 
into armed service, and makes provision for such membership after entry into the 
armed forces. It refers to state employees who enter the active air, military, or 
naval service of the United States, making no requirement that such entry be 
during the time of war. It has effect only after the effective date of January 
1, 1955. 

Although tl1e Public Employees' Retirement Act does not specifically provide 
for free credit in the Public Employees' Retirement System for state employees 
who are already members of that system, and who enter the armed service such a 
grant of credit may be found in Chapter 252 of the Public Laws of i942 as 
amended by Chapter 326 of the Public Laws of 1942 (N. J. S. A. 38:23-5), w'hich 
is referered to inN. J. S. A. 43:15A-10, and which provides as follows: 

"No person holding any office, position or employment under the 
government of the State of New Jersey, or of any county, municipality, 
school district, or other political subdivision of the State, or under any 
board, body, agency or commission of the State or of any county, municipality 
or school district who, heretofore and subsequent to July first, one thousand 
nine hundred and forty, entered or hereafter, in time of war, shall enter, 
or heretofore or hereafter in time of emergency entered or shall enter, 
the active military or naval service of the United States or the active service 
of the Women's Army Auxiliary Corps, the Women's Reserve of the 
Naval Reserve or any similar organization authorized by the United States 
to serve with the Army or Navy and who, at the time of such entry was 
or is a member in good standing of any pension, retirement, or annuity 
fund, shall suffer the loss or impairment of any of the rights, benefiits or 
-privileges accorded by the laws governing such pension, retirement or annuity 
funds; and the time spent in such service by any such person shall be 
-considered as time spent in the office, position or employment held by him 
at the time of his entry into such service, in all calculations of the amount 
'()f pension to which he is entitled and of the years of service required 
to entitle him to retire .... " 
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The case of state employees who were not members of a retirement system 
prior to the adoption of the Public Employees' Ret irement Act, and who entered 
into the armed services of the United States in time of war, is covered by N. ] . S . A. 
38 :23-4, which provides as follows: 

"Every person holding office, posst10n or employment, other than 
for a fixed term or period, under the government of this State or of any 
county, municipality, school district or other political subdivision of this 
State, or of any board, body, agency or commission of this State or any 
county, municipality or school district thereof, who after July first, one 
thousand nine hundred and forty, has entered, or hereafter shall enter, 
the active military or naval service of the United States or of this State, 
in time of war or an emergenecy, or for or during any period of training, 
or pursuant to or in connection with the operation of any system of selective 
service, or who, after July first, one thousand nine hundred and forty, has 
entered or hereafter, in time of war, shall enter the active service of the 
United States Merchant Marine, or the active service of the Women's Army 
Auxiliary Corps, the Women's Reserve of the Naval Reserve or any similar 
organization authorized by the United States to serve with the Army or 
Navy, shall be granted leave of absence for the period of such service 
and for a further period of three months after receiving his discharge 
from such service _ .. Dwring the period of such leave of absence such pe·rsoa 
shall be entitled to all the rights, privileges and bmefiits that he would havt! 
had or acquired if he had actually served in such office, position or employ­
ment during s11ch perioti of leave of absence except, u•~less otherwise pro­
vided by law, the rig hi to compensation . .. " (Underscoring supplied) . 

In view of the foregoing, it is apparent that the service credits of state employ­
ees who have entered the military service of the United States in time of war 
have been protected, at least since the outbreak of World War II. Therefore, 
they are entitled to receive such prior service credit from the Public Employees' 
Retirement System if they are presently members of that system. 

You have also asked whether, by reason of R. S. 38 :14-9, a person who is 
presently an officer in the New Jersey National Guard, serving in a permanent 
duty status, but who was merely in active status in the New Jersey National 
Guard, and in permanent duty status, at the time he entered into the military 
service of the United States in time of war, is entitled to prior servi ce credit 
in the Public Employees' Retirement Sys-tem for such period of time in the United 
States military service. Investigation reveals that a member of the New Jersey 
National Guard who is in active status must present himself for a certain number 
of drills, and a required period of field training each year. He is to be dis­
tinguished, however, from a New Jersey National Guard member in permanent 
duty status, who is a full time state employee under the jurisdiction of the Department 
of Defense. 

R. S. 38 :14-9, which was originally enacted as Chapter 49, Article XVII, Sec­
tion 9 of Public Laws of 1937, entitled "An Act concerning the militia of the 
State," provides as follows: 

"For all purposes, officers and enlisted men who entered the active serv­
ice of the United States in time of war by appointment or enlistment, or 
under call, order or draft by the president, or who shall hereafter enter such 
service under like conditions, shall be entitled to credit for the time served 
in the active service of the United States, as if such service had been ren­
dered in the State." 

.k 
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The important Ieature of the above quoted section which must be noted for the 
purpose of your inquiry is that the service referred to therein by officers and 
enlisted men of the State Militia or Nat ional Guard who entered the active service 
of the United States in time of war is to be regarded as service rendered "in the 
state" for the period of such active service. The statute does not constitute such 
service as being service rendered "for the state,'' which would make such service 
properly creditable. 

As a matter of fact, a reading of Chapter 49, Article XVII of tl1e Public Laws 
o[ 1937, of which R. S . 38 :14-9 is a part, leads to the conclu~ion that the service 
therein referred to was designated as service rendered "in the state" so as to qualify 
the officers ·or enlisted men who rendered such service for eligibility to receive a 
faithful service medal provided by Chapter 49, Article XVII, Section 2 of the 
Public Laws of 1937, R. S. 38 :26-1, which provides as follows : 

"The governor may issue to officers and enlisted men who have served 
faithfully in the organized militia, after ten years of active service, an 
appropnate medal, and for each and every five years of subsequent faith­
ful, active service, a suitable numeral therefor . Any person who shall con­
sider that he is entitled to receive a faithful service medal or numeral 
shall submit to the adjutant general an application therefor. If it shali 
appear to the adiutasst general that the applicant is entitled to the medal or 
numeral, he shall direct the quartermaster general to issue such medal or 
numeral. " 

The conclusion that it was not the intention of Chapter 49, Article XVII, 
Section 9 of P. L. 1937 (R. S. 38: 14-9) to constitute the service therein referred 
t0 as tantamount to state service is fortified by a consideration of Chapter 49, 
Article XVII, Section 7 (R. S. 38: 14-7) which provides as follows: 

"Any citizen of this state may accept and hold a commission in the 
militia of this stat e, the national guard of the United States or any reserve 
component of the United States army, navy or marine corps, without 
thereby vacating any civil office, position or commission held by him. The 
acceptance or holding of any such commission shall not constitute such hold­
ing of an office of trust a nd profit under the government of this state or of 
the United States as shall be incompatible with the holding of any civil 
office, position or commission under the government of this state." 

Jn view of the foregoing, it is our opinion that a person who is presently a 
state employee by reason of his being an o(ncer of the New Jersey National Guard 
in permanent duty status, but who was merely in active status of the New Jersey 
National Guard, not in permanent duty status, at the time he entered into the 
military service of the United States in time of war is not entitled to prior service 
credit in the Public Employees' Retirement System for such period of time in 
the United States military service . 

csj ;b 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Allorney General. 

By: CHARLES S. ]OE.LSON, 

Deputy A 1/ornry Cr11er<ll. 
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HONORABLE CHARLES R. HOWELL, 
Comm·issioner of Bm1king and lnstwance, 
State House Annex, 
Trenton, New JerseY. 

FORMAL OPINJON-1955. No. 33. 
DEAR CoMMISSIONER HowELL: 

AucusT 31, 1955. 

You have recently requested our advice as to the propriety of a course of 
operation contemplated by Hospital Service Plan of New Jersey, hereinafter called 
the Plan. The correspondence attached to your letter indicates that the Plan 
proposes to contract with a foreign corporation, Health Service, Inc., hereinafter 
called Health Service. Health Service has issued a group health and accident policy 
covering employees of a New Jersey industry. The contract between Health Service 
and the Plan would provide that the plan would pay for hospital services rendered 
to policyholders of Health Service and that Health Service would subsequently 
reimburse the Plan and in addition pay charges for services rendered by the Plan. 

The Plan was organized as a non-profit corporation under the provisions of 
legislation now contained in Title 15 of the Revised Statutes. Subsequently 
it qualified and was authorized to operate a non-profit hospital service plan under 
the provisions of N. J. S. A. 17:48-1 et seq. 

The term hospital service plan is defined as a "plan whereby hospital service 
is provided by a hospital service corporation or by a hospital with which the cor­
poration has a contract for such hospital service to persons who become subscribers 
under contracts with the corporation" (emphasis supplied) N. J. S. A. 17:48-1. The 
proposed arrangement thus would not come within the definition of a hospital service 
plan since the hospital services would be rendered to beneficiaries of a policy issued 
by a different corporation, not subscribers to the plan. 

This would also contravene the intent of N. J. S. A. 17:48-2. That section 
provides "Every such corporatioi1 shall be operated for the benefit of the sub­
scribers with whom it has contracted to provide hospital service." 'Ne think this 
is intended to preclude activities not directly related to the rendering of services 
to subscribers. 

It cannot be contended that the proposed arrangement is authorized under the 
general powers of non-profit corporations. It is only as a hospital service corpora­
tion that the Plan can contract for the furnishing of hospital services. N. ] . S. A. 
17:48-2 provides that "No person, firm, association or corporation, other than a 
hospital service corporation, or an insurance company * * * shall establish, main­
tain or operate a hospital service plan or otherwise contract in this State with 
persons to furnish hospital service." (emphasis supplied) 

You also pose another question: whether a non-profit corporation other than 
a hospital service corporation could contract in the manner outlined for the fur­
nishing of hospital services? This question is also answered in the negative by 
reference to the above quoted portion of N. J. S. A. 1./':48-2. Only a hospital 
service corporation or an insurance company may contract for the furnishing of has­
pi tal services. 

We advise you accordingly that the proposed arrangement of the Plan would 
not be permitted under our law. 

JFC;jeb 

Very truly yours, 

GROVER C. RICHMAN, JR., 
Attorney General. 

By. ]OliN F. CRANE, 
Deputy Attorney Gen~ral. 

L 
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BoN. CARl. HoLDERMAN CoMMISSIONER 
Department of Labor a11d lndHstry, ' 
1035 Parkway Avenue, 
Trenton 25, New Jersey. 

FORMAL OPINION-1955. 
DEAR COMMISSIONER HOLDERMAN : 
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AUGUST. 31, 1955. 

No. 34. 

You have _asked for our opinion concerning the effect to be given Chapter 196, 
P. L. 1955 whic_h became effective August 5, 1955, upon its approval by the Gover­
nor. More. particularly, you state. "Heretofore, papers normally filed on a Saturday 
have been filed as of _Saturday. Because of the new statute, it would appear that any 
papers normally received on Saturday should be filed as of the following Monday, 
unless Monday happens to be a holiday, in which event the papers would be filed 
as of Tuesday." You then ask: "Will you kindly inform us whether our understand­
ing is correct?" 

Prior to the 1955 amendment, N.J. S. A. 36:1-1.1, as amended, provided: "Each 
Saturday between June IS and September 15 in each year shall, for all purposes 
whatsover as regards the transaction of business in the public offices of this State 
and the counties and municipalities in this State, be considered as the first day of 
the week, commonly called Sunrlay, and as public holidays." (P. L. 1946, c. 129, sec. 
1, as amended P. L. 1954, c. 196, sec. 1). It became effective July 23, 1954, upon ap­
proval by the Governor. The present enactment (Ch. 196, P. L. 1955) is amendatory 
thereof, the extent of the amendment being the deletion of the phrase "between June 
15 and September 15." Thus, the new law makes effective all year long the summer­
time practice you had been following during the stated summer period. 

As pointed out by the Assistant Attorney General in his letter to you of August 
15, 1955, the statutory language expressly provides that Saturday be considered Sun­
day "for all purposes whatsoever as regards the transacti~n of business in the public 
offices of this State." 

Therefore, in answer to your question, if for some valid reason your offices are 
open on Saturdays for the receipt of papers, such papers should be filed as oi the 
Mo_nday immediately following; if the Monday immediately following is a legal 
hohday, then they should be filed as of the next day, Tuesday. 

Since Saturday is to be treated as Sunday within the statutory intendment the 
following brief observations regarding Sunday may be helpful. ' 

Sunday is recognized by our courts to be dies non juridicus. In State v. Rhodes 
11 N: J. 515 ( 1953), it was said, at 521 : "* * * * our courts have consistent!/ 
descnbed Sunday as dies non and have in manifold circumstances sanctioned leo-a! 
action on the following Monday when the last day prescribed therefore fell on Su~­
u~y.'_' In that case, the Supreme Court held an indictment to be timely found 
w1thm the two-year limitational period where the indictment was returned on a 
1vionday, the Sunday immediately preceding which was the last day of the two-year 
period. In the earlier case of City of Newark v. Smith, 120 N. J. L. 56, 59 
(Sup. Ct. 1938), Heher J. stated: "* * * * Sunday is dies non juridicus. This is 
a general policy that has always pervaded our law * * * ". There, the Essex Circuit 
Court Judge by formal order of December 2, 1932, had fixed Decemeber 9, 1932 
as the time for hearing objections to commissioners' assessments for local improve~ 
ments in Newark, and directed that notice thereof be given to the affected property 
owners by publication "in at least two of the official papers of the city of Newark, 

· for five successive days prior to such date." The prescribed notice was published 
on December 3, 5, 6, 7, and 8. No publication was had on Sunday, December 4. 
The statute there in question provided that the Circuit Court "shall cause such 
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notice to be given as it shall direct." The Court found no merit in the claim of non­
compliance with the direction of the order that the notice be published "for five succes­
sive days." 

In Poetz v. Mix, 7 N. J. 436 ( 1951), the effect to be given R. S. 36:1-1.1 was 
directly involved. (At that time, the statute related only to Saturdays in July and 
August, but otherwise was the same.) The question for decision was whether the 
action had been timely commenced within the two-year limitation period (then con­
tained in R. S. 2 :24-2). Inter alia, the Court held that if a clerk accepts a paper or 
pleading for filing without payment of filing fee until a later date, the paper or plead­
ing shall be considered filed upon its receipt by the clerk notwithstanding that the 
fee h~s not yet been paid. Plaintiff's cause of action having accrued on July 16, 1947, 
the two-year limitatiton period established by the statute was reached on July 16, 
1949, a Saturday. At 445, the Court stated it to be "well settled in this State that 
where, by statute, an act is due arithmetically on a day which turns out to be a 
Sunday or legal holiday, it may be lawfully performed on the following day, and if 
that day be also a dies non on which the public offices are closed to the transaction of 
business, according to the 'holiday acts' supra, a similar rule applies cognizant of 
the conflict of authority in other jurisdictions regarding the statute of limitations, the 
Court accepted as "the better view * * * that where the last day of the period pre­
scribed by statute of limitation for commencing an action (in the absence of a 
controlling statute to the contrary) falls on a Sunday or a legal holiday (Saturdays 
during July and August by R. S. 36 :1-1.1) when public offices are legally closed to 
the transactions of business, such an action commenced on the next day which is not 
a dies non is not too late" (at 446). The complaint was held to be timely filed. 

In Potter v. Brady Transfer & Storage Co., 21, N. J. Super., 175 (App. Div. 
1952) the question was stated to be: "Whether, when the last day in which to 
commence an action under the New Jersey Workmen's Compensation Act. R. S. 
34:15-51 N. J. S. A., falls on a Sunday, and a claim petition is filed on the following 
day, the Division of Workmen's Compensation of the Department of Labor and 
Industry has jurisdiction to hear and dispose of the claim of the petitioner?" The 
respondent attempted to distinguish between the ruling in Poetz v. Mix, supra and 
the situation presented in the above question "upon the circumstance that the pro­
vision of the compensation law fixing the time for filing is not an ordinary statute 
of limitations but rather goes to the jurisdiction of the tribunal." The Court found 
the distinction untenable and concluded: "In construing the compensation statute the 
court must read it with the statute making Sunday a holiday for the reason that 
both statutes are in pari materia. Whenever the Legislature fixes a time period, 
it should be assumed that it is enacting the law in the light of those other statutes. 
Oherwise, each such statute would have to have tagged onto it words 'or upon 
the following business day when the last day falls on a legal holiday' or words to 
a similar purport." 

It might be. noted that Supreme Court Rules 1 :27, 7:19-4 and 8:12-4 have been 
amended effective September 7, 1955, to give Saturdays the same status as Sundays 
v.nd legal holidays for the purposes set out in the rules. 

Les :jeb 

Very truly yours, 

GROVER C. RICHMAN, JR., 

Attorney General. 

By: LAWRENCE E. STERN, 

Deputy Attorney General. 

ATTORNEY GENERAL 

\VARREN CouNTY BoARD oF TAxATION, 

Court House Annex, 
Belvidere, New Jersey. 

SEPTEMBER 29, 1955. 

FORMAL OPINION-1955. No. 35. 

Re: Bank Stock Tax. 
GENTLEMEN: 
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You have requested our opm10n as to the method of computing the value of 
bank stock under the provisions of R. S. 54 :9-1 et seq. 

Your request states: 
"Some banks, or possibly all banks, set up in their records a 'reserve 

for contingencies' which amount is deducted .from the undivided profits. 
Would you kindly give me your interpretation as to whether under the 
Statute the banks are permitted to deduct this reserve out of undivided 
profits in rendering their statement to the County Tax Board for figuring 
the tax, or must the banks report full undivided profits even if in their 
own bookkeeping procedures they do set aside this reserve." 
R. S. 54 :9-5, as amended, provides that : 

"For the purposes of assessment, the chief fiscal officer of every such 
bank, shall annually, on or before January tenth, file with the secretary 
of the board of taxation of the county within which its principal place 
of business is located, a true statement under the oath of its president, 
cashier, or treasurer, setting forth: 

a. Its name and principal place of business; 
b. The amount of capital surplus and undivided profits, as indicated 

by the books of the company, as of the close of business December thirty­
first previous for which the statement is filed;" (emphasis supplied through­
out) 
The wording of the statute indicates that the statement must reflect the figures 

as to capital, surplus and undivided profits as they appear on the books of the 
bank. It would seem, therefore, that, if in computing undivided profits an allowance 
of a reserve for contingencies was set up on the books, a statement showing the 
figure so computed would be in compliance with the statute. 

This does not mean, however, that the board must necessarily restrict itself 
to figures so reported .in ascertaining the value of the common stock. R. S. 
54 :9-9, as amended, sets forth a list of facts which must :be found by the board 
independently in ascertaining the value of the shares of stock. The statute pro­
vides: 

"Each county board shall annually, on or before March first, ascertain 
from an inspection of the statements filed, and from any other sources of 
information which may be open to it: 

a. The names and places of business of all banks in the county; 
b. The number of shares of common and preferred capital stock of 

each isseud and outstanding ; 
c. The aggregate amount of the capital, surplus and undivided profits 

of each." 
Chapter 90, P. L. 1914, a predecessor statute containing substantially similar 

language was construed by the former Supreme Court to mean that the county tax 
board was not limited to the figures as reported to it, but it could resort to other 
sources of information. The Court said, Com. Trust Co. v. Hu,dson Ed. of Taxa­
tion, 86 N.J. L. 424, 432 (Sup. Ct. 1914), aff'd. 87 N. ]. L. 179 (E. & A. 1914): 
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"The legislature could not have thought that the books of the cor­
poration would be an infallible test of the amount of capital, surplus and 
undivided profits; they would be no more infallible than the method of section 
2; the statement was no doubt required because it would furnish ·informa­
tion that would assist in · determining the true value. So, the value of 
each share ascertained under section 2 would give valuable information ; 
but the county board is not limited by section 6 to the facts ascertained 
from the books (book value), and from adding together the amount of 
capital, surplus and undivided profits (liquidation value) . It is autho­
rized to resort to other sources of information which may be open, and 
required to ascertain· the true value of all the capital stock issued and 
outstanding." 

See also Second Nat. Bank & Trust Co. of Red Ba"k v. Sta.te Board of Ta% 
Appeals, 114 N. ] . L. 573 (Sup. Ct. 1935). 

We· now turn to the question of whether reserves for contingencies should 
be taken into account in determining the amount of undivided profits and ulti­
mately the value of the stock. 

Contingency reserves are a recognized means of providing for an adjust­
ment to surplus or earned profits to reAect anticipated losses. See Paton, Advanced 
Accounting (1939) p. 595; Kester, Principles of AccO!mli".Q (1939) p. 465. Paton 
states, however, at page 596 that, 

"The practice of appropriating surplus in the form of one or more 
loss reserves should not be carried to extremes. Reservations which are 
nothing more than gestures in the direction of conservatism are more 
likely lei obscure than to illuminate and are to be avoided. The foregoing 
of dividends and the accumulation of a general surplus buffer, without the 
use of fancy labels, give sufficient indicatibn of conservative policy except 
in situations where a definite basis for anxiety exists." 

In view of the statutory requirement stated above that the board ascertain 
the value of the bank stock from any sources of information whi~h may be open 
to it, the duty devolves upon · the board to examine the books of the bank and 
form an independent judgment as to the reasonableness of the amount of the 
reserve entered upon its books. In so doing, the board should take into consideration 
the past experience of ihe bank, general and local economic conditions and reason­
a.ble expectations for the immediate future. If it is satisfied, after having con­
Sidered these and any other related factors of which it may have knowledge, that 
the reserve is proper, it may use the figures as reported by the bank. If on the 
other hand, it believes that the amount of the surplus entered upon the books is not 
justified by the circumstances, it may make such adjustments as it deems necessary 
to arrive at the true value of the stock 

Very truly yours, 

GROVER C. RICHMAN, )R., 

Attorney General. 

By: )OHN F. CRANE, 

Deputy Attor111iy General. 

ATTORNEY GENERAL 

MR. W. LEWIS BAMBRICK, 

Unsalisjied Claim and huigmenl Fu1ui Boa.rd, 

222 West State Street, 
Trenton, New Jeersey. 

OcroBER 17, 1955. 

FORMAL OPINION-1955. No. 36. 
De:AR MR. BAMBRICK : 
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On April 15, 1955, we advised you that payments received o:r .receivable by a 
plaintiff or his personal representative for temporary disability benefits, or benefits 
under an accident and health policy, hospitalization, or similar insurance policies 
should be deducted from the amount due upon an unsatisfied judgment, for pay­
ment of which claim is made against the Unsatisfied Claim and Judgment Fund. 
You now ask our opinion as to whether payments made by reason of a life it1sur­
ance policy or accidental death policy should be similarly deducted. 

N . ]. S. A. 39:6-71, as amended, provides in part as follows: 
" ... Any amount for compensation or indemnity for damages or other 

benefits which the plaintiff has received or can collect from any person 
other than the judgment debtor shall be deducted from the amount due 
upon lite judgment for payment of which claim is made." 
Furthermore, N. ] . S. A. 39:6-83, as amended, which relates to judgments 

against the Director of the Division of Motor Vehicles based upon a hit-and-run 
accident, provides that "a judgment against the director Sliall be reduced .by any 
amounts which such plaintiff has received from any person mentioned m sub­
paragraph (m) of section 10 (N. ]. S. A. 39 :6-70) ." Subparagraph (m) of section 
10 (N. ]. S. A. 39 :6-70) refers to "a judgment in an action against any other 
person against whom he has a cause of action in respect of his damages for bodily 
injury or death or damage to property arising out of an accident and . . . the 
amounts recovered upon such judgments or the amounts, if any, received for 
indemnity or other benefits for such injury or death or damage to property 
from any person other than the operator or owner of the motor vehicle causing 
such injury, death or damage." 

It is our opinion that money received or receivable under a policy of life 
insurance which is not predicated upon accidental death should not be considered 
to be deductible as "any amount for compensation or indemnity for damages 
or other benefits" within the intendment of N. ]. S. A. 39 :6-71, as amended, or the 
similar language to be found in N. ] . S. A. 39 :6-?0(m) . Since such money is 
payable under a policy of life insurance upon the occurrence of death regardless 
of the cause of death, the payment of benefits under such a life insurance policy 
does not constitute the type of indemnity or benefits contemplated by the statute. 
Such benefits are payable upon the happen ing of death, and would be payable 
whether or not death resulted from an accident. 

We now turn to the question of whether payments received or receivable 
under a policy insuring against accidental death, or providing for double indem­
nity in the event of accidental death, should be deducted from the amount due upon 
an unsatisfied judgment, or upon a judgment obtained against the Director of 
the Division of Motor Vehicles based upon a hit-and-run accident, for payment 
of which judgment, claim is made against the Unsatisfied Claim and Judgment 
Fund. Since such insurance payments are made only by reason of the same 
accidental death which was the basis of the unsatisfied judgment or the judgment 
against the Director of the Division of Motor Vehicles resulti"g ·from a hit-and-
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run accid.ent,' they appear to be "indemnity for damages or other benefits" within 
I he me~nmg of N. ). S. A. 39 :6-<ill, as amended, and the similar language to be 
found 111 N. J · S. A. 39 :6-70(m). However, it must be borne in mind that 
N. J · S. A. 39 :6-71.' as a~ended,. and N. ] . S. A. 39:6-83, as amended, provide 
only for the deduction o~ mdemmty or benefits which the plai11 tiff has received. 
In a cas.e. of death resultmg from a motor vehicle accident, the plaintiff is either 
the admmt~t~ator ad ~rosequendum of the decedent, the executor of the decedent, 
or the admtmstrator wtth the will annexed of the decedent. 

A cause of action for wrongful death docs not exist as a common law right 
but stems from the statutory provisions of N J S A 2A ·31 1 t ' · . . . . - , e seq com-
P.'!Only referred to as the Wrongful Death Act N J S A ?A ·31 J ·d·• th " · . · . . -· . - provt es at 
when the death of a person is caused by a wrongful act nea-Ject or default 

the person who would have been liable in damages for 'the" inj~ry if death· had 
n?t ensued shall be liable i.n at:, action for dama,ges ... " N. ]. S. A. 2A :31-2 pro­
vtdes that every such actwn shall be brought in the name of an administrator 
a~ prosequendum of. the decedent ~or ~hose death damages are sought, except 
where t.he deced~nt dtes testate and hts wtll is probated, in which event the executor 
named 111 the wtll and qualifying, or the administrator with the will annexed as the 
case may be, shall bring the action." ' 

N. ]. S. A. 2A :31-4 provides as follows; 

"The ~mount recovered in proceedings under this chapter shall be for 
the exclustve benefit of the persons entitled to take any intestate personal 
property of the decedent, ~11d in the proportions in which they are entitled 
to take the same. ~f any of the persons so entitled were not dependent 
on the decedent at hts death, the remainder of the persons so entitled shall 
take the same as though they were the sole persons so entitled. If all or none 
of the per.sons so entitled were then dependent on him, they shall all take 
as aforesatd." 

N. ]. S. A. 2A :31-6 provides as follows: 

"Wh.en an action is commenced by an administrator ad prosequendum 
~nder thts chapter, no payment in settlement thereof or in satisfaction of a 
JUdgment rendered therein shall be made to him, but such payment shall 
be made only to the duly appointed general administrator of the estate 
of the decedent, who. has filed a ~ond or supplemental bond adequate to pro­
tect the persons entitled to recetve the amount so paid. 

. No release o_r .cancellation of a judgment, whether by warrant or other­
wtse, by .an admmtstrator ad prosequendum or by his attorney of record or 
attorney m fact shall release the person making payment from liability to the 
persons entitled to any intestate personal property of the decedent shall 
operate as a valid cancellation of the judgment or be an authority 'to the 
clerk of any court to cancel the judgment of record." 

. N. ]. S .. A. 3A :~13 provides that the surrogate's court of the county in 
whtch an acct~e~Jt re~ultmg 111 death occurred, or the Superior Court, "may grant 
lette.rs. of ~dm~~1strat10n ad pro~equendum to the person entitled by law to general 
admmtstratwn. It further provtdes that no bond shall be required of the adminis­
trator ad prosequendum. 

~ince N. J. S. A. 39:6-71, as amended, and N. ]. S. A. 39:6-83, as amended 
pro.vt~e for the deducti?n of indemnity or benefits received or receivable by th~ 
plamttff, we must dectde whether a designated beneficiary who is entitled to 
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payments under an accidental death policy may be regarded as a plaintiff within the 
meaning of such statutes, and in view of N. ]. S. A. 2A :31-1, et seq. and 3A :6-13. 
In this respect, we shall consider both a situation where the designated beneficiary 
of the accidental death policy is the estate of the decedent, and a situation where the 
designated beneficiary of the accidental death policy is a specified individual. 

Since N. ]. S. A. 2A :31-6 clearly establishes the fact that in every action 
based upon the Wrongful Death Act, payment in settlement thereof, or in satisfac­
tion of a judgment rendered therein shall be made only to the general administrator 
of the estate of the decedent, it might be argued that in a situation where the 
estate of a decedent is the beneficiary of an accidental death policy, payment to the 
estate under said policy should be deductible as a payment to the "plaintiff" within 
the meaning of N. ]. S. A. 39:6-71, as amended, and N. ]. S. A. 39 :6-83, as 
amended. However, the possibility of reaching such a conclusion is considerably 
hindered by the fact that N. J. S. A. 2A :31-4 limits the distribution of proceeds ob­
tained by reason of a wrongful death action to "persons entitled to take any interstate 
personal property of the decedent," and further limits such distribution to persons 
"depenedent on the decedent at the time of his death." Proceeds paid to the estate by 
reason of an accidental death insurance policy, on the other hand, are distributed 
without regard to any such limitations as are found in N. J. S. A. 2A :31-4. 
Therefore, it would be palpably unfair to deduct from any payment due from the 
Unsatisfied Claim and Judgment Fund the amount received by the estate by way 
of a payment on an accidental death policy, since the persons who share in the 
proceeds of such policy may not be the same persons who are entitled to the full 
proceeds of the judgment based upon wrongful death. Furthermore, to attempt to 
deduct portions of the proceeds of an accidental life insurance policy payable to an 
estate to the extent that persons who share in the proceeds of a judgment or 
settlement of a wrongful death action also share in the proceeds of an accidental life 
insurance policy would present administrative difficulties of such magnitude as to 
be practically insurmountable. 

On the other .hand, when payments are payable to a specified beneficiary under 
an accident death policy, such payments cannot be regarded as deductible, since such 
specified beneficiary, not being the plaintiff in a wrongful death action, is not 
within the purview of N. ]. S. A. 39:6-71, as amended, and N. ]. S. A. 39:6-83, 
as amended. Actually, the person who receives benefits under the accidental death 
policy may not even be entitled to any of the proceeds of the wrongful death judg­
ment, or may only be entitled to a portion of same. Furthermore, even if it were 
possible to regard a person who is entitled to benefits under an accidental death 
policy and who also shares in a wrongful death judgment as a "plaintiff" in the 
wrongful death action on the theory that said action is brought in his behalf, great 
difficulties would arise with regard to the administration of any deductions to be 
made. Difficult questions would arise as to whether such person who received the 
proceeds of an accidental death benefit policy would be entitled to share in the wrong­
ful death judgment and, if so, the amount of his share in said judgment. 

In view of all the foregoing, it is our opinion that benefits payable by reason 
of an accidental death policy should not be deducted under N. J. S. A. 39 :6-71, .s 
amended, and N. J. S. A. 39 :6-83, as amended. 

csj ;b 

Very truly yours, 

GROVER c. RICHMAN, ]R., 
Attorney General. 

By: CHARLES S. ] OELSON, 

Deputy Attorney General. 
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OCTOBER 28, 1955. 
HoN. GEoRGE C. SKILLMAN, 

Director of ,Local Government, 
Commonwealth Building, 
Trenton, New ] ersey. 

FORMAL OPINION-1955. No. 37. 
DEAR DIRECfOR: 

You have requested our opmwn as to the authority of a municipality to invest 
in its own bonds or other obligations. The inquiry falls into two parts : · 

a. May a municipality subscribe for its own bonds or notes at the 
time they are issued? 

b. May a municipality purchase its own bonds or notes aftc: r they have 
first been sold to someone else? 

We have reached the conclusion that New Jersey municipalities have the power 
to purchase their own obligations in the latter case, . but not in the former. 

N. ]. S. A. 40 :5-7.1 reads as follows : 
"It shall be lawful for the board of chosen freeholders of any county, 

the governing body of any municipality or the board of education of any 
school district to use moneys, which may be in hand, for the purchase of war 
savings bonds or other obligations of the United States of America or bonds 
of any Federal Intermediate Credit Bank or Federal Home Loan Bank, 
which have a maturity date not greater than twelve months from the date 
of purchase, or bonds or other obligations of the county, municipality or 
school district. Said bonds- or other obligations, if suitable for registry, may 
be registered in the name of the county, municipality or school district and the 
authorization to purchase these bonds or other obligations shall be by re­
solution adopted by a majority vote of all of the members of any such board 
of chosen freeholders, governing body, or board of education, as the case 
may be." 
Section 40 :.>--7.3 further prov'ides : 

"Whenever the board of chosen freeholders of any county, the governing 
body of any municipality or the board of education of any school district shall 
purchase any bonds or other obligations of said county, municipality or 
school district, pursuant to this act, the said bonds or other obligations shall 
not be cancelled but may be sold as and when directed by resolution adopted 
by a majority vote of all the members of such board of chosen freeholders, 
governing body or board of education." 
In our opinion, Section 40 :.>--7.1 contains an express grant of authority to a 

county, municipality or school district to buy its own bonds; and Section 40 :.>--7.3 
authorizes each such governmental unit to resell such bonds by resolution of a 
majority of all the members of its governing body. One qualification should be add­
ed to the authority granted by the former section: it should not be construed to 
authorize the purchase of the issuer's own obligations at ~ price in excess of face 
value. Purchase at such a price is expressly authorized by N. J. S. A. 40:1-60.1 
for the sole purpose of retiring the obligation, and the procedure in that case is 
subject to the safeguards established in that statute. Purchase under Section 
40:5-7.1, however, can not be made for retirement, but only for purposes of in­
vestment or resale. See Section 40:5-7.3, supra. It would be against public policy for 
a municipal corporation to pay a price above the face value except in connection 
with retirement of the obligation: such a purchase would be speculative, to say the 
least; and the bonds could be resold at a lower price at private sale. The abuses 
made possible by the existence of such powers would be obvious. A reading together 
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of Sections 40:1-60.1 and 40:5-7.1 leads to the inference that if the Legislature 
had intended to allow purchases above face value under 40 :5-7.1, it would have 
expressly said so as it did in 40.1--60.1. 

As to the second inquiry, we do not read Section 40:5-7.1 as authorizing a 
municipality to use its surplus funds to subscribe for its bonds or othet· obligations 
at the time of the initial offeriug. For one thing, R. S. 40:1-43, et seq. requires 
that any permanent bond issue of more than $10,000.00 shall be sold in the first 
instance at . public sale to the highest bidder. It would seem somewhat incongruous 
for a municipality to be competing with other bidders at an initial offering of its 
ow1t obligations. Indeed, if such competition by the municipality were to be per­
mitted, it would enable an unscrupulous governing body to evade the statute by bid­
ding in the bonds and then disposing of them at private sale. 

Furthermore, it is generally considered an unsound practice for a public agency 
to issue more debt than necessary for its corporate purposes. Thus, if a municipality 
has a surplus available for the purposes for which its bonds are proposed to be 
issued, the surplus should be appropriated for that purpose, and the amount of the 
proposed bond issue should be reduced accordingly. If, on the other hand, the 
municipality needs its surplus for expenses to be incurred over the near term, such 
moneys should not be subject to diversion to other purposes. 

for these reasons, we construe the word ''purchase", as used in the sections 
above quoted to mean the acquisition from some other seller, and not the taking of 
moneys from' one fund and putting them into another by going through the formality 
of subscribing to one's own bonds. 

A municipality has no power to loan or invest its surplus moneys except as 
authorized by statute. See McQuillin M u1~icipal C orporntioas ( 1950 Ed.), Section 
38.14, and cases there cited. . 

In view of the policy considerations previously referred to, we beheve that the 
statutes above quoted do not grant broader powers than those we have indicated. 
There being no other statutory or judicial authority on the point at issue, we 
conclude that a municipality does not have the power to invest in its own obligations 
at the time of the initial offering, or to purchase them at any other time at more 
than their face value. 

Very truly yours, 

GROVER c. RICHMAN, ]R ., 

Attorney Ge~Jeral. 

By: THOMAS P. CooK, 

tpc;b 

HoN . joSEPH E. McLEAN, Commissioner, 
Department of .Conservatio1t a11d ·Ecoaomic 
State House Annex, 
Trenton, New Jersey. 

Deputy Attorney General. 

NoVEMBER 4, 1955. 

Development, 

FORMAL OPINION-:-1955. No. 38. 
DEAR CoMMISSIONER: 

You have requested our advice as to the right of the State and of the City of 
Atlantic City, respectively, to the sum of $906,000 allocated by the Federal Govern­
ment to the construction of a beach erosion project in Atlantic City, pursuant to 
Public Law 727~79th Congress, approved August 13, 1946. That law provides for 
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financial assistance to beach protection measures, and provides that "when the Chief 
of Engineers shall find that any such project has been constructed in accordance with 
the authorized plans and specifications he shall cause to be paid to the State, munici­
pality, or political subdivision the amount authorized by Congress." The aforesaid 
sun: represents approximately one-third of the total cost of the project in question, 
VJhtch has been constructed over the past several years. The other two-thirds of 
the ex~ense incurred has been paid from advances by the State and by the City, 
respecttvely, on a 50-50 basis. 

The same situation has also arisen with respect to Ocean City and Cape May 
City. 

N. J. S. A. Section 12 :6A-1 authorizes your department to construct bul.k­
heads, breakwaters and other strutures on beaches along the Atlantic Ocean in 
C·rder to prevent erosion thereof. Section 12 :6A-2 authorizes the Divi9iun of 
Navigation in your department to use "any funds which may now be available 01· 

which may hereafter be appropriated by the Federal Government, or any division 
of the State Government, or of any county or municipality within the State for the 
purpose of beach erosion and beach protection." For the past several years the 
general appropriation act has provided a sum for beach protection projects along 
the Atlantic coast and in certain other areas, stipulating in each case as follows. 

"Fifty per centum of the cost of each project shall be borne by each 
municipality participating. Any municipality participating in beach protection 
projects or the maintenance of projects already constructed shall deposit 
its fifty per centum (50%) share of participation with the State Treasurer 
through the Department q( Conservation and Economic Development, and 
all projects are to be constructed under contract with and under the supervi­
sion of the Department of Conservation and Economic Development." 
(See for example Chapter 102, P. L. 1953; Chapter 46, P. L. 1954). 

We are informed that each of the above-named cities has applied to the Federal 
Government for payment to them of the total Federal moneys allocable for each 
of the projects aforementioned. The question thus arises as to the relative rights 
of the State and the respective municipalities to the Federal moneys available witii 
respect to each project. 

In our opinion, any sum received either by the State or by the city pursuant to 
Public Law 727-79th Congress should be distributed equally between the city 
and the State so that the cost of the project, less the Federal contribution, would 
in accordance with the policy of the appropriation acts be borne equally by the 
city and the State. 

As noted above, N. J. S. A. 12 :6A-2 authorizes the Division of Navigation 
to use any funds made available by the Federal Government for beach protection 
purposes, and the pertinent appropriation acts provide that all projects are to be 
constructed under contract with and under the supervision of the Department of 
Conservation and Economic Development. Fifty per cent of the cost, however, must 
be contributed by any municipality as a condition to its participation in any beach 
protection project. By these provisions the Legislature clearly intended, in our 
opinion, that funds made available by the Federal Government for defraying the 
construction cost of such projects should be paid over to your department, which in 
turn should remit 50% of such moneys to the municipalities participating. 

tpc ;b 

Yours very truly, 

GROVER c. RICHMAN, JR., 
Attorney General. 

By: THOMAS P. CooK, 
Deputy Attorney General. 
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doN. CARL Hor,DERMAN, 

Commissioner of Labor and i>~dustry, 

l 035 Parkway Avenue, 
Trenton, New Jersey. 

NovEMBER 10, 1955. 

FORMAL OPINION-1955. No. 39. 

DEAR CoMMISSIONER HoLDERMAN: 
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You have requested our opinion with reference to certain questions involving 
the Supplemental Unemployment Benefit Plans embodied in contracts recently ne­
gotiated by the United Automobile Workers of America, C.I.O., one with the Ford 
Motor .Company and the other with General Motors Corporation. 

In each case, we have procured copies of the Plan and the agreement to which 
it is attached. Since there appear to be no significant differences insofar as your 
i11quir:es are concerned, they will hereafter be referred to as '·the Plan" and the auto­
rr.oiJile companies will be referred to simply as "the Company". 

In summary, the Plan contemplates the establishment by the Company of a 
trust fu11d or funds (hereinafter referred to as "the Trust Fund" or "the Fund"). 
Contributions to the Fund are made solely by the Company, at the rate of 5 
cents per hour for each hour an employee has received pay from the Company. 
This is the sole obligation of the Company. There is a limitation as to the total 
amount of money to be built up in the Fund. This limitation is called "Maximum 
Funding" and will be computed once a month in accordance with a formula set out 
in the Plan. The Fund is to be used solely for the payment of benefits to eligible 
applicants and the expenses of administration of the Fund. In no event does the 
Fund revert to the Company. The express purpose of the Plan is to supplement 
State system unem~loyment benefits to the levels provided for in the Plan, and 
not to replace or duplicate them. Beginning June I, 1956, eligible laid off workers 
will be paid benefits by the trustee out of the Trust Fund in exchange for certain 
''credit units" they have accumulated while employed by the Company. The rate of 
exchange for such "credit units" will depend on the seniority of the applicant and 
the relative value of the assets of the Fund as compared with the current "Maximum 
Funding" figure. Within the limitation of a $25.00 maximum, the benefits, when 
added to State Unemployment Compensation, could give an eligible applicant an 
amount equal to 65% of his weekly after-tax straight-time wage, for a limited 
number of weeks, and an amount equal to 60% for a maximum of 22 additional 
weeks. 

An applicant is eligible for a supplemental benefit only if he is on layoff from 
the Company with respect to the week for which application is made and if, among 
other things, (a) such layoff occurred as the result of a reduction in force or 
temporary layoff, including a layoff because of the discontinuance of a plant or an 
operation, (b) with respect to such week, the applicant has registered at and has 
reported to an employment office maintained by the applicable State system and has 
not failed or refused to accept employment deemed suitable under such State 
system, and (c) with respect to such week, the applicant has received a State 
system unemrloyment benefit not currently under protest by the Company or was 
ineligible to receive the State unemployment benefit for certain limited reasons not 
pertinent here. 

The Plan provides that no benefit paid thereunder shall be considered a part 
of any employee's wages for any purpose and that no person who receives any 
benefit shall for that reason be deemed an employee of the company during such 
period. 
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In your letter of request you state that: 
"Particularly the matters it is desired to be ruled on are: 
a. Whether or not these [supplemental unemployment] benefits may be 

received simultaneously without interfering with the workers rights to re­
ceive [state unemployment benefits]. 

b. Whether or not the company and/ or worker are required to pay 
unemployment insurance contributions on the supplemental benefits paid under 
the ... plan." 

In dealing with the questions you have propounded it is necessary to keep in 
mind the declaration of public policy made by the legislature concerning the 
systematic accumulation of funds during periods of employment to provide benefits 
for periods of unemployment. The declaration is contained in Section 2 of the 

Unemployment Compensation Law, R. S. 43 :21-2: 
"As a guide to the interpretation and application of this chapter, 

the public policy of this State is declared to be as follows: Economic inse­
curity due to unemployment is a serious menace to the health, morals, 
and welfare of the people of this State. Involuntary unemployment is there­
fore a subject of general interest and concern which requires appropriate 
action by the Legislature to prevent its spread and to lighten its burden 
which now so often falls with crushing force upon the unemployed worker 
and his family. The achievement of social security requires protection against 
this greatest hazard of our economic life. This can be provided by encourag­
ing employers to provide more stable employment and by the systematic 
accumulation of funds during periods of employment to provide benefits 
br periods of unemptoyment, thus maintaining purchasing power and limiting 
the serious social consequences of poor relief assistance. The Legislature, 
therefore, declares that in its considered judgment the public good, and the 
O"eneral welfare of the citizens of this State requi:e the enactment of this 
~easure, under the police powers of the State, for the compulsory setting 
aside of unemployment reserves to be used for the benefit of persons unem­
ployed after qualifying periods of employment." 
It would seem that the Plan as outlined above constitutes a voluntary effort 

to further the purposes expressed in this statement of policy. The terms of the. 
Plan are clearly consistent with the terms of the declared public policy. 

The Unemployment Compensation Law of our state provides that an unemployed 
individual under certain conditions and limitations, is eligible to receive benefits 
from the ~tate fund with respect to any week of unemployment. R. S. 43 :21-4. 

An individual is deemed "unemployed" for any week (I) during which he is 
not engaged in full time work and (2) with respect to which his remuneration is 
less than his weekly benefit rate under the state system. R. S. 43:21-19 (m) (1). 

Since an eligible applicant under the Plan described above must be on layo~f 
with respect to the week for which application is made, it is obvious that an apph­
cant is not engaged in full time work for that week. Thus, the first clause of the 
definition of "unemployed" is satisfied. 

As to the second clause of the definition, if the payments to an applicant under 
the Plan are considered not to be remuneration with respect to the week of layoff, 
then that clause too is satisfied. It is appropriate, therefore, to determine whether 
supplemental unemployment benefits are remuneration within the terms of the 
Law. 

Remuneration is defined in R. S. 43:21-19 (p) to mean: 

"all compensation for personal services, including commissions and 
bonuses and the cash value of all compensation in any medium other than 
cash." 

I 

i 
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It is to be noted that the benefits under the Plan are not paid by the employers 
to employees, nor does the Company have a legal obligation to make benefit pay­
mc:Jts. Payments are made from the Tmst Fund to the beneficiaries by independent 
tl·llstees. Fund benef1ts are non-alienable. The employees have no vested interest in 
~he _a_ssets of the Fund. Some or all of the employees may never receive benefits from 
•t. 1_ he Plan affords them the possibility of receiving benefits in the future in 
vary•,~g amounts and for varying periods. It can hardly be said that such ben~fits 
are compensation for personal services." (See Radice v. N. J. Department of 
Labor and. lndustr:y, 4 N. ]. Super, 364 ( App. Div. 1949) and Bartholf v. Ed. of 
Rev1ew, D1v. of Employment Sec., 36 N. ]. Super. 349 (App. Div. 1955). 

In Rad1ce ~- N. J. Department of Labor and Industry, supra, the court, in 
deal!ng With stnke benefits, stated, p. 369: 

"We do not ?elieve the strike benefits were in any real sense a pay­
ment of the servi~es . .. . They came from a fund to which appellants 
[ member_s of stnkmg unwn] had contributed and might be analogized to 
savmgs lunds or to private insurance for which they had paid premiums." 
In that case the striking employees of a newspaper plant performed work 

for another newspaper founded by the union in furtherance of its strike activities. 
Smce tl1e stnke benefits were not payment for the services, the members were deemed 
unemployed so as to be eligible for unemployment compensation benefits for the 
perwcl of the dispute following restoration of normal operations at the struck 
plant. 

In Bartha!~ v .. f!d. of Review, Div. of Employment Sec., supra, the court held 
that Sickness ~isab•hty benefits paid under the company's state-approved plan were 
not remuneratiOn ear~e~ m_ employment or wages or compensation for personal 
serv1ces. The court distmguished vacation, holiday and back pay cases where pay­
ments and wages earned 111 employment could logically be equaled. In that case 
the succ.ess of a claim for unemployment compensation benefits depended on the 
clam1_ant s bemg able to count certain weeks, during which he received sickness 
d•sab!IIty benefit~, toward the number of_ "base" weeks required by the Unemploy­
ment Compensatwn Law. A base week 1s one in which the individual has earned 
from an employer remuneration equal to not less than $15.00. In holding that the 
benefits were not remuneration the court stated, at p. 359: 

" ... the act places the status of wages only on those monies which 
repr~ent remuneration for services rendered and which are paid for employ­
ment rather than because of employment." 
Our conclusion is that supplemental unemployment benefits are not remunera­

tion within the provisions of our Unemployment Compensation Law. 
In light of the foregoing, an applicant entitled to benefits under the Plan for 

<:ny week would still be deemed an unemployed individual for such week under our 
s.tatute and, if otherwise eligible and not disqualified, would be entitled to receive 
benefits for such week out of the State unemployment compensation fund. It likewise 
follo.vs that the state be1;efits would not be reduced by the amount of the benefits 
under the Plan. 

. To phrase our opinion in the terminology of the Plan (Article X, Section 5 (a) 
01 the Ford P_lan; Article IX Section 5 (a) of the General Motors Plan) a 
r-e•·scn has a nght to rece1ve both unemployment benefits under the New Jersey 
U•:en1p:oyment Compensation Law and a weekly supplemental benefit under the 
Plan for the same week of layoff at approximately the same time and without the 
reduction of the State unemployment benefit because of the payment of the weekly 
5upplemental benefit under the Plan. 

Our anower to your first question, therefore, is "Yes." 
With reference to your second question, our conclusion that the supplemental 

unemployment benefits. are not remuneration is controlling. 
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Contributions to the state unemployment compensation fund by both the employer 
and employee are based on a perceniage of wages paid. R. S. 43 :21-7. 

Wages are defined in R. S. 43:21-19 (o) which provides, in part: 

"'Wages' means remuneration payable by employers for employment 

Having concluded that the supplemental unemployment bcneliits are not remunera­
tion, it follows by definition that such payments are not wages and, consequently, 
are not to be considered in the determination of contributions required of employers 
and employees under the Unemployment Compensation Law. 

In light of this, our answer to your second inquiry is in the negative. 

TLF:lc 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

AtlorHey General. 

By: THOMAS L. FRANKLIN, 

Deputy Attorney General. 

NOVEMBER !6, 1955. 
RoN. ABRAM M. VERMEULEN, 

Director, D1"vision of Budget and Accowtlit~g, 
~tate House, 
Trenton, New Jersey. 

FORMAL OPINJON-1955. No. 40. 

DEAR DIRECTOR VERMEULEN: 

You have requested advice as to whether the Treasury Department or the 
Legislative Budget and Finance Director (N. ]. S. A. 52:11-32 et seq) has 
responsibility for the fiscal control of the following state agencies: 

S~uth Jersey Port Commission 
Commission on Interstate Cooperation 
J nterstate Sanitation Commission 
Commission on State Tax Policy 
State Beach Erosion Commission 
Commission on Narcotic Control 
New Jersey Metropolitan Rapid Transit Commission 
Commission on Election Laws Study 
Commission on Inter-Governmental Relations 
Juvenile Delinquency Study Commission 
Legislative Commission on Water Supply 
Advisory Commission on Lesser Offenders 
Commission to Study Sea Storm Damage 

N .. 1: S. A. 52 :27B-12, P. L. 1944, C. 112, Article 3, Section 3, provides that the 
CommiSSIOner of Taxation and Finance "* * * shall carry into effect and execute 
the formulation of the annual budget * * *." By the terms of N. J. S. A. 52 :lSA-6, 
P. L. 1948, C. 92, Section 6, the powers, functions and duties of the Commissioner of 
Taxation and Finance exercised through the Bureau of the Budget were transferred 
tc the State Treasurer to be performed through the Division of Budget and 
Accounting. This places the responsibility of preparing the budget in your hands. 
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N. ]. S. A. 52 :27B-14 requires each agency to file with the Commissioner (now 
Treasurer) its request for appropriation. Subsequently, the Treasurer or a member 
of the department designated by him is required to examine the requests and deter­
mine the necessity for them, N. ]. S. A. 52 :27B-18. The requests are then trans­
mitted to the Governor together with findings, comments and recommendations. The 
stallll~ then provides that the Governor shall consider the requests, findings and 
recommendations and formulate a budget message for transmission to the Legislature, 
N. ]. S. A. 52 :27B-20. 

The Office of Legislative Budget and Finance Director ~as created by P. L. 
!954. Charter 26/, N. ]. S. A. 52 :ll-32 et seq. Agencies in the legislative branch 
ue required to present requests for appropriation to the Legislative Budget and 
Finance Director who is required to receive, examine and certify them to the 
Governor, N. ]. S. A. 52:11-34. 

The intention of P. L. 1954, Chapter 267, as gathered from its context and 
comparison with the prior law, would seem to he to relieve the Treasurer and the 
Division of Budget and Accounting of responsibility for preparation of that portion 
of the budget dealing with the Legislature and its agencies and to transfer that 
function to the Legislative Budget and Finance Director. The Report and Recom­
mendations o( The New Jersey Commission on Legislative Procedure and Research 
submitted November 15, 1954 also indicates that such was the legislative intent. 
At page 60 of the report the Commission recommends that a Legislative Budget 
and Finance Office be established in charge of a Legislative Budget and Finance 
Officer who shall 

"• * * exercise the functions now exercised by the Director of Budget 
and Accounting in the Department of the Treasury in connection with the 
preparation of the budgets of, and the examination, auditing and adjustment 
of encumbrances and statements of indebtedness incurred by, the Legislature 
and its agencies so that the Legislature shall be in full and complete control 
of the administration of its own appropriations and those of its agencies." 

To the extent that they deal with the Legislature and legislative agencies, there­
fore, the provisions of N. J. S. A. 52 :27B-I 0 ct seq., may be regarded as impliedly 
repealed. 

The question of responsibility for the fiscal control of the agencies, as to which 
you have requested advice, turns upon whether they are in the executive or legis­
lative branch. In determining the branch of our trichotomous form of government 
in which a particular agency lies we must look to the statutes by which they were 
created and attempt to discern their essential functions. 

Article 4, Section 5, Paragraph 2 of the Constitution provides as follows: 

"The Legislature may appoint any commission, committee or other body 
whose main purpose is to aid or assist it in performing its functions. Members 
of the Legislature may be appointed to serve on any such body." 
Paragraph 5 of the above section prohibits the Legislature from electing or 

appo1nting "any executive, administrative or judicial officer except the State Auditor." 

Article 3 provides: 

"The powers of the government shall be divided among three distinct 
branches, the legislative, executive, and judicial. No person or persons belong­
ing to or-constituting one branch shall exercise any of the powers properly 
belonging to either of the others, except as expressly provided in this Con­
stitution." 
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The constitutional intention is thus seen to permit the Legislature to appoint 
commission to aid it in its legislative functions, but to prohibit it from making 
appointments to executive bodies. The manner of tile appointment of the members of 
the various commissions is thus significant. Bearing these considerations in mind, we 
shall attempt to categorize the agencies concerning which you hilve requested 
advice. 

SOUTH JERSEY PORT COMMISSION 

The Commission was created by Chapter 336, P . L. 1926 : It was con­
tinued by R. S. 12:11-3 and by Chapter 167, P . L. 1942. R. S. 12 :11-3 
placed the appointive power in the governor with the advice and consent o[ 
the senate; Chapter 167, P. L. 1942, amending R. S. 12 :!1-3, provided that 
the members of the commission should be elected by the Legislature by con­
current resolution. The latter provis ion became ineffec tive on the adoption 
o( the Constitution of 1947 in view of the above-c ited provisions. Sub­
sequently, appointments have been made by the chief executive pursuant to 
the power vested in him by Article 5, Sectiott 1, Paragraph I, vesting the 
executive power in him, Article 5, Section I, Paragraph 11, enjoining 
him to "take care that the laws be faithfully executed" and Article 5, 
Section 1, Paragraph 12, giving him the power to "appoint, with the advice 
and consent of the Senate, all officers for whose election or appointment 
provision is not otherwise made by this Constitution or by law." 

Governor Driscoll made appointsments to the South Jersey Port Cant­
mission with confirmation following by the Senate during the years 1949 
to 1953. Those so appointed are: 

Archibald W . Brown 

]. Oscar Hunt 

Charles E . Gant 

William De Long, Jr . 

Carl R. Youngberg 

William W. Chalmers 

R. S. 12.11-6, as amended, gives the commission 

"* * *' authority subject to the approval of the board of commerce and 
navigation, over the survey, development, control and operation of port 
facilities in the district and the coordination of the same with existing or 
future agencies of transportation *' * *' 1t shall make an annual report to 
the legislature." 

R . S . 12 :11-7 sets forth the general powers and duties of the commission. That 
section grants power to confer with municipal bodies, to confer with railroad, steam­
ship, warehouse and other officials in the district on transportation facilities , to deter­
mine the location ; type ; size and construction of requisite port facilities, to acquire 
real property, to regulate construction and operation, to expend monies when appro­
priated and to employ clerical and engineering assistants. R. S. 12 :11-8 permits it to 
make recommendations to the legislature and to Congress. R. S. 12:11 -10 permits the 
commission to make orders to municipalities, corporations or individuals concerning 
the development of the district. R. S. 12 : I 1-11 authorizes it to make investigations. 

An analysis of the above functions and powers leads to the conclusion that 
the commission is essentially an administrative body exercising executive powers. We, 
therefore, are of the opinion that its fiscal control lies with the Treasury Depart­
ment rather than with the Legislative Budget and Finance Director. 
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COMMISSlON ON INTERSTATE COOPERATION 

Chapter 21, P. L. 1936, N. ]. S. A. 52 :9B-I created the Comrnissio~ on 
lnterstate Cooperation. It is composed of five members of the Senate, five members 
of the Assembly and five officials of the state named by the Governor, N. ]. S. A. 
52 :9B-4. Its primary functions, as outlined in N . ] . S. A. 52 :9B-l, are to 

"*' *' * c~rry forward the participation o[ the state as a member of the 
council of state governments * * * to confer with officials of other states 
* + * to formulate proposals for co-operation between this state and other 
states and with the federal government, and to organize and maintain 
governmental machinery for such purposes." 

N. ] . S . A. 52 :9B-6 requires that "the commission shall report to the 
governor and to the legislature * * *." 

It is seen that the essential functions of the Commission on Interstate 
Co-operation are to confer with o({icials of other states, to formulate pro­
posals for co-operation between states and to report to the Governor anct 
the legislature. In our opinion, these functions are principally in aid of the 
legislative process and, therefore, we advise you that its fiscal control should 
be exercised by the Legislative Budget and Finance Director. 

INTERSTATE SANITAT10N COMMISSION 
The Interstate Sanitation Commission has been created pursuant to a compact 

between the States of New Jersey, New York and Co,lnecticut, R. S. 32:18-1 et seq. 
Appointments of New Jersey members are made by the Governor. It is required 
to make an annual report to the Governor and Legislature of each State making 
recommendations for legislative action, if advisable, R. S. 32:18-6. It is empow ­
ered to fix a date alter which a municipality shall discharge only treated sewage 
into the water s under its jurisdiction, R. S.; 32:18-11. It also has power to investi­
gate and determine if its orders have been complied with and to bring actions to 
enforce compliance, R. S. 32:18-12. The New Jersey statute, R. S. 32:19-3, grants 
power to make rules, regulations and orders. Sec l>•terstate San. Com'n. v . Township 
of Wechawkm, I N. ]. 330 (1949). While some of the functions may be described 
as quasi-legi slative, the statutes outlined above g.rant powers of an administrative 
nature, which, in our opinion, are vested in the executive branch. We, therefore, 
advise you that fiscal control of the Interstate Sanitation Commission is the function 
of the Treasury Department. 

COMMISSION ON STATE TAX POLICY 

The Commission on State Tax Policy was created by Chapter 157, P. L. 1945, 
as <~mended by Chapter 6, P . . L 1949, N. ]. S. A. 53 :pi-1. It consists of seven 
members, one a member of the Senate appointed by the President of the Senate, one 
a member of the Assembly appointed by the Speaker, and five citizen members 
apl)ointed by the Governor . 

N . ] . S . A . 52 :91-3 provides that: 

"The Commission shall engage m continuous study of the State and 
local tax structure and related fiscal problems, with particular attention to 
(a) all laws relating to the assessment and collection of taxes in this 
State; (b) all proposals for change in such laws; and (c) the impact 
of Federal tax laws on the state financial structure." 
N. ]. S. A. 52 :9I-S requires the commission to report the results of its studies 

to the Governor and the Legislature together with its recommendations for changes 
iu the tax laws. 
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We conclude that the function of the Commission on State Tax Policy is to 
aid the legislature in the formulation of changes in the tax laws. The fiscal control 
of this agency, therefore, lies with the Legislative Budget and Finance Director. 

STATE BEACH EROSION COMMISSION 
Chapter 14, P. L. 1949, N. J. S. A. 52:9J-1 created the State Beach Erosion 

Commission. 
" * * * to investigate and study the subject of the protection and 

preservation of beaches and shore front of the State from erosion and other 
damage from the elements, to effectuate such protection and preservation 
of the said beaches and shore front, and other purposes incidental thereto." 

The commission is composed of four members of the Senate, four members of the 
Assembly and four members appointed by the Governor, N. ] . S. A. 52 :9J-2. 

N. J. S. A. 52:9]-3 provides that "the commission shall consider and provide 
ways and means to protect and preserve the beaches and shore front of the State." 
State departments are enjoined by the terms of N. ]. S. A. 52 :9J -4 to render assist­
ance to the commission "in making its studies." N. ]. S. A. 52 :9] -5 requires 
i~ to report annually to the Legislature and to the Governor with it s recommenc.Jations 
and findings. N. ]. S. A. 52:9J-6 provides that appropriatious are to be used in 
"preparing a State program for coast protection based upon the regional planning 
concept." 

\N e conclude that the functions of the commission are principally to make 
studies of beach erosion and related problems and to make recommendations to the 
legislature. The Legislative- Budget and Finance Director tl1erefore l1as respon­
sibility for the fiscal control of the State Beach Erosion Commission. 

COMMISSION ON NARCOTIC CONTROL. 
The Commission on Narcotic Control is also a commission created to aid the 

legislature. It has the duty of engaging "in the continuous study of the Jaws of the 
State relating to narcotic drugs." N. ]. S. A . 24:20-3. That section further imposes 
upon the commission the duty of making recommendations "as to changes and 
1m?rovements in such Jaws." In our opinion, fiscal control is vested in the Legis­
lative Budget and Finance Director. 

NEW JERSEY METROPOLITAN RAPID TRANSIT COMMISSION. 
Chapter 194, P. L. 1952, N. ] . S. A. 32:22-1: created the commission. However 

it was consolidated with a similar commission of the State of New York into a bi~ 
state commission known as the Metropolitan Rapid Transit Commission. Chapter 
44, P. L. 1954, N. ]. S. A. 32:22-12. 

Its functions are described in N. ] . S. A. 32:22-15 as follows : 
"The commission shall study present and prospective rapid transit needs 

of the New Jersey-New York metropolitan area and develop, recommend 
and report as soon as possible measures for meeting such needs. The com­
mission may enter upon public or private property of either State in order 
to carry out its functions." 
We conclude that its functions are to make a study and advise the legislature. 

ln our opinion fiscal control is vested in the Legislative Budget and Finance Direc­
tor. 

ELECTION LAWS STUDY COMMISSION. 
Joint Resolution No. 14 of 1953, P . L. 1953, p. 2215, created the commission . 

It consists of nine members. 
" * * * three of whom shall be named by the Governor from the State 

a.t large ; one of whom shall be a senator to be named by the President of the 
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Senate, two of whom shall be named by the President of the Senate from the 
State at large, one of whom shall he an Assemblyman to be named by the 
Speaker of the General Assembly, and two of whom shall be named by the 
Speaker of the General Assembly from the State at large." 
"3. The commission is authorized, empowered and directed to study the 
statutes relating to elections, to call upon State, municipal and county 
officials for their co-operation in advancing the work of the commission, and 
to conduct hearings from time to time in an endeavor to ascertain in what 
respects the election laws shall be simplified, correlated and revised. 
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4. The commission shall make such recommendations as it shall deem 
proper and prepare such legi-slation as it shall deem necessary to accomplish 
the purpose and shall make its report no later than January, one thousand 
nine hundred and fifty-four, to the Governor and the next session of the 
Legi~lature." 
The time for filing the report has been extended by a more recent resolution . 
It is seen that the commission was created to assist in the preparation of legis­

lation concerning election laws. Because of its purpose we find that its fiscal control 
should be directed hy the Legislative Budget and Finance Director. 

STATE COMMISSION ON INTER-GOVERNMENTAL RELATIONS. 

The State Commission on Inter-Governmental Relations was created by ] oint 
Resolution No. IS, P. L. 1955, p. 2455 (in 1954) volume. 

Section 1 of the Resolution provides that 
"The commission shall consist of two members of the Senate to be 

appointed by the President of the Senate, and two memebers of the General 
Assembly to be appointed by the Speaker thereof, and five members to be 
appointed by the Governor." 
Section ~ provides: 

"The commission shall study the subjects of inter-governmental relations 
referred to in the preamble of this resolution, shall make itself available 
to co-operate with the Federal Commission on Inter-Governmental Relations, 
and shall from time to time. report to the Governor and the Legislature 
results of its studies." 
We conclude that the functions of the commission relate to the powers of the 

legislature and, therefore, advise you that fiscal control is vested in the Legislative 
Budget and Finance Director. 

JUVENILE DELINQUENCY STUDY COMMISSION. 

Joint Resolution No. 4 of 1954, P. L. 1954, p. 1010, created the above-named 
commission for the purpose of engaging "in a continuous investigation and study 
-of the causes of juvenile delinquency. It is composed of 2 members of the Se:Jate, 
2 members of the Assembly and 8 citizens of the State, 4 of whom are appointed 
by the Governor, 2 by the President of the Senate and 2 by tl1e Speaker of the 
Assembly. The Commissioner of Education is also a member. It is required to 
re_port to the Governor and the Legislature and to make such recommendations as it 

shall deem f1t. 
We are of the opinion that the commission is in the legislative branch and 

its fiscal control, accordingly, lies with the Legislative Budget and Finance Director. 

LEGISLATIVE COMMISSION ON WATER SUPPLY. 
] oint resolution No. 3 of 1955 provides for a commission to study and report 

to the Legislature as to the acquisition and development of the water supply resources 
.of the State. It is composed of 7 members. One citizen-at-large appointed by the 
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Governor, 3 Senators and 3 Assemblymen Th C · · · h . . · e ommtsston IS empowered to hold 
ear~ngs, engage engmeers and employ assistants in making its study Tt was 

reqUired to make a report by August 1, 1955. . · 

In v_ iew_ of its legislative character, we adv1'se 1 fi 
I L 

you t 1at seal control lies with 
t 1e egtslattve Budget and Finance Director. 

ADVISORY COMMISSION ON LESSER OFFENDERS. 

The above commission t d b J · 
1954 102 

was crea e Y omt Resolution No. 10 of 1954, P. L . 
• p. 1. 

Section 1 provides, in part, as follows: 
"The commissi?n shall consist of 11 members: A Senator to be desig­

nated by the President of the Senate, an Assemblyman to be designated 
by the Speaker of the Gen~~al Assembly and the following to be designated 
?Y the Governor: A m~mctpal magistrate, a prosecutor, a Superior Court 
Judge, a County Cour~ Ju_dge, a freeholder, a sheriff, a representatitve of 
the Depa_rtment ~f Inst~t~t10ns and Agencies, a probation officer and a chair­
man havmg special trammg and qualifications in this field." 

Section 2 directs the commission to study the problem of "providing adequate 
care,_ treatment, confinement and satisfactory types of employment for 
convicted of lesser offenses * * *". It is also directed to examine into the pr~~:t~~~ 
sy:te_ms and suggest methods of improvement. Section 3 directs that the com­
:ISSIO~ shall study t?e. possibility of using work farms to relieve idleness. Section 

L 
req

1
U!res the commiSSIOn tp report its recommendations to the Governor and the 

egis ature. 
We conclude that the commission is within the legislative branch of the St t 

government and that the Legislative Budget and Finance Director is charo-ed w~t~ 
;ts fiscal control. " 

COMM.ISSION TO· STUIDY SEA STORM DAMAGE. 

. Assembly Concurrent Resolution No. 2 of 1954 created this commission consist-
mg of 4 members of the Senate and 4 members of the Assembly. 

Section 3 of the Resolution imposed upon the commission the duty of t d · 
<ea storm dama-ge to b 'd h" h s u ymg I . n ges, 1g ways, etc., and required it to recommend to the 

' and municipalities to egtslature _w_ a_ys and means of affording assistanre to count1·es 
restore fact!tttes damaged by storms. 

Th~s agency is also in the legislative branch, in our opinion. 

We advise you that fiscal control is, therefore, vested in the Legislat1"ve 
and Finance Director. Budget 

Very truly yours, 

GROVER c. RICHMAN, JR., 
Attorney General. 

By: JOHN F. CRANE, 
Dep11ty Attorney General. 
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MR. GEORGE M. BoRDEN, Secretary, 
Public Employees' Retirement System, 

48 West State Street, 

Trenton, N. ]. 

November 30, 1955. 

FORMAL OPINION-1955. No. 41. 

DEAR MR. BORDEN : 

This is in answer to your request for an opimon as to whether a member of 
the Public Employees' Retirement System may purchase credit towards retirement 
for a period of time covering a leave of absence without pay which exceeded 
three months. You have asked us to consider both the case of a member whose 
leave of absence without pay in excess of three months was at a time prior to 
January I, 1955, and the case of a member whose leave of absence without pay in 
excess of three months was subsequent to January 1, 1955. It should be under­
stood that we are not herein dealing with cases of leaves of absence for which 
service credits are allowed for· retirement purposes by the provisions of any law 
of this state, but only with routine leaves of absence pursuant to discretionary 
authority given to the head of the employment unit. 

The Public Employees' Retirement Act (N. ]. S. A. 43 :lSA-1, et seq.) 
went into effect on January I, 1955. N. J. S. A. 43 :lSA-39, which is a part of that 

act, provides as follows : 

". . . In computing the service or in computing final compensation, 
no time during which a member was absent on leave without pay shall he 
credited, unless such leave of absence was for 3 montl1s or less, or unless 
the service rendered to an employer other than the State or a political 
subdivision thereof was allowed for retirement purposes by the provis­
ions of any law of this State." ... 
Under the above section, it is clear that a member shall not be entitled to 

purchase credit for a leave of absence without pay which exceeds three months 
"unless the service rendered to an eemployer other than the State or a political 

subdivision thereof was allowed for retirement purposes by the provisions of 

any law of this State." 

The corresponding section when the old State Employees' Retirement Act 
was in effect was R. S. 43 :14-27, now repealed, which provided as follows: 

" ... In computing the service or in computing final compensation, no 
time during which a member was absent on leave without pay shall be 
credited, unless such leave of absence was for three months or less, or 
unless the service was allowed for retirement frltrposes, at the time the 
leave of absence was granted, both by the head of the department, or other 
branch of the State se1·vice not incl11ded in a department in which the 
member was employed. and the board of trustees." (underscoring supplied). 

It appears from the foregoing that if an employee was on leave of absence 
without pay for more than three months, and such period was not allowed for 
retirement purposes at the time such leave was granted, both by the head of his 
department aand the board of trustees of the State Employees' Retirement System, 
such period of leave of absence could not be used in computing service toward 
retirement even under the old State Employees' Retirement Act. 
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Since it is ?ur understanding that in none of the cases in your office at the 
present time wl11ch concern applications to purchase cr"edit toward retirement for 
a period of time covering a leave of absence of more than three months prior 
to January I, 1955, was such leave of absence approved by the head of the depart­
ment wvolved and tbe board of trustees of the State Employees' Retirement System 
at the time such leave of absence was granted, we are not required to deal with 
the problem of whether or not. such a leave of absence if it had been so approved, 
could be computed toward retirement by the purchase of credit therefor at the 
present time. 

. It is, therefore, our opinion that the Board of Trustees of the Public Employees' 
Retirement System should deny applications presently under consideration for the 
purchase of credit towards retirement for a period of time covering leaves of 
absence without pay which exceeded three months. 

Very truly yours, 

HONORI\llLI:: ]OHN P. MILLIGAN, 

Director, Division Against Discrimination, 
Department of Eduwtiou, 

162 West S tate Street, 
Trenton, New Jersey . 

GnovER C. RICHMAN, Jn., 
A 1/orney General. 

By : CHARLES S. ]OELSON, 

Deputy Attorney General. 

December 8, 1955. 

FORMAL OPINION-1955. No. 42. 
DEAR MR. MILLIGAN: 

. You have requested our opinion as to whether the Law Against Discr imination 
( N. J. S. A. 18:25-1 et seq.) applies to summer camps operated by bona fide 
rel igious or sectarian institutions. We understand that your inquiry refers to 
summer camps maintained for children of school age rather than to recreational 
vacation facilities for adults. 

We have reached the conclusion that if such a camp caters to the public 
generally, it is covered by the Law Against Discrimination as a "place of public 
accommodation"; but if attendance at the camp is limited to members of a certain 
creed or of a particular religious or sectarian institution, it is not subject to that 
law. 

. The law prohibits discrimination because of race, creed or color in the admis­
Sion of persons to "any place of pu?lic a_ccommodation" (N.). S. A. 18:25-12(£)). 
SectiOn 18 :25-S(J) of the Jaw provides In part as follows: 

"'A place of public accommodation' shall include any tavern, road­
house, or hotel, whether for entertainment of transient guests or accom­
modation of those seeking . health, recreation or rest; * * * swimming 
pool, amusement and recreatiOn park + ~ * gymnasium * * * kindergarten, 
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primary and secondary school, trade or business school, high school, 
academy, college and university, or any educational institution under the 
supervision of the State Board of tducation, or the Commissioner of Educa­
tion of the State of New Jersey. Nothing herein contained shall be con­
strued to include, or to apply to, any institution, bona fide club, or place 
of accommodation, which is in its nature distinctly private; nor shall 
anything herein contained apply to any educational facility operated or 
maintained by a bona fide religious or sectarian institution, and the right 
of a natural parent or one in loco parentis to direct the education and up­
bringing of a child under his control is hereby affirmed." 
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The term "place of public accommodation" is clearly broad enough to 
include summer camps for children. The word "accorP.modation" has been defined 
as ''whatever supplies a want or affords ease, refreshment, or convenience; any­
thing furnished which is desired or needful." Powell v. Utz, 87 F. Supp. 811, 814 (D. C. 
Wash. 1949). In construing the term "place of public accommodation, resort or 
amusment" in the old civil rights statute of New York, which was penal and 
th erefore strictly construed, the New York Court of Appeals used tbe following 
broad language (Johason v. Aub1tY11 & Syrawse Electric R . Co. 119 N .E . 72, 73, 
222 N.Y . 443 (1918)): 

'"Those .places include each of those utilities, facilities and agencies 
created and operated for the common advantage, aid, and benefit of the 
people, the denial of which to any person would be a discriminatory 
obstruction or deprivation in achieving prosperity, health, development, 
or happiness." 

The New Jersey law provides (N. J. S. A. 18:25-27) that the act "shall 
be construed fairly and justly with due regard to the interests of all parties.'" Since 
our Law Against Discrimination is not penal, and in view of the mandate of the 
Legislature just quoted, the term "place of public accommodation" should be con­
trued as embracing all facilities which can fairly be brought within its range. 

Summer camps are not mentioned in the long list of facilities contained 
in Section 18 :25-5(j ). . This fact is not controlling, however, because the enum­
eration in that section is not all-inclusive. See State v. Rosecliff Realty Co., 1 
N. J. Super. 94 (App. Div. 1948), where the Appellate Division held that swim­
ming pools were within the orbit of the old Civil Rights Law (R. S. 10:1-2, 5) even 
though not specifically mentioned therein. 

According to the Court, the Legislature intended that "broad scope" should 
be given to the phrase "place of public accommodation, rest or amusement," and 
that any facility reasonably falling within that broad scope was subject to the law. 

Adopting that view here, we think that summer camps for children, if open 
to the public, come within the purview of the Law Against Discrimination. The 
maxim ejusdem generis, applied to the construction of our statute, leads to the 
same result, since summer camps have many attributes in common with hotels, 
swimming pools, recreation ·parks and schools, all of which are included in 
the statutory definition as examples of places of public accommodation. 

Our conclusion is further supported by Camp-of-the-Pines, Inc. v. New York 
Times Co., 184 Misc. 389, 53 N. Y. S. 2d 475 (Sup. Ct. 1945), where the New 
York Court ruled that the civil rights Jaw of New York applied to a vacation 
camp in the Adirondack Mountains. The court found that such a camp was a 
'"place of public accommodation, resort or amusement" within the meaning of that 
law, even though not specifically defined thereip as such. 
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We turn now to the two exceptions contained section 18 ·25-5(j). (1) . . . m the above quoted proviso to 
dation whi.ch . . . . any ~nstltutwn, . bona fide club, or place of accommo-

, IS m 1ts nature d1stmctly pnvate" d (Z) .. 
operated or maintained by a bona fide . . ; an any educational facility rehgwus or sectarian institution." 

We will not attempt to discuss here wh . . . 
summer camp for children 'th' tl . at Circumstances might brmg a 

. . . . w1 m 1e exceptwn of a '' 1 f . 
wh1ch 1s m 1ts nature distinct! . t , . P ace o accommodatiOn, 
cultles, and the question can o~l pr~va e. This subject f~equ~ntly presents diffi-
particular setting in which 't .~ e aWnswered satisfactonly m the light of the 

l aJISes. e can say ho tl ·r 
at the camp is confined to th b f • wever, 1at 1 attendance 
· . . e mem ers o a bona fide I' · 
mstltutlton, it would be "distinct} . , . . re 1gwus or sectarian 

0 h 
Y pnvate w1thm the mean·n f h . 

n t e other hand the camp would 1 t b 
1 

g o t e exceptiOn. b ' I o e exempt merely because f ·t · 
Y .a.n a.gency or institution which itself rna be i . o 1 s operat1on 

facthty 111 question rather than th Y . pr.vate. It IS the nature of the 
or not the Law Against Di c . .e agency mamtammg it, that determines whether 

Golf Club, 289 N. Y. 577, 4; r~n~~~~ 10~~d1 s7 :6p~i~;~~)·. Delaney v. Cmlral Valley 

On the question of whether a summer cam f I 'ld . 
facility" within the meaning of th . 1 P . or c 

11 
ren ts an "educational 

those words might well re u·r e except,~n leremabove quoterl, a broad use of 
can denote the develo in q I e an .affirmative an~wer, since the term "education" 
body, mind and hear/ ln o;ec~~~::~~.n~ ~f /hel;~t~e pers?nality of the individual­
(1910). We are persuaded, however, :h~te, as useiP;, Dlv: 525, 123 N. Y. S. ~3 
the phrase "educational faqlity" refers back t rll the above quoted proviSO, 
enumerated in Section 18 ·25-5 (j) i e 1 .

0 
d a an denotes only the facilities 

school, etc. · ' · · any <Ill ergarten, primary or secondary 

The s.tatutory phrase "educational facility" appears to h b 
mously w1th tl1e t " d · · ave een used synono-erm e ucatwnal mstitutiton" th d' i~ a place where classes are conducterl such as 'I e or mary meaning of which 
llonal Missions v. Neeld, 9 N. ]. 349 354 (19~~~o~ls a.nd colleges. Boar~ of Na­
v. Oglesby, 22 P. 2d 1076 1078 

42 
A ~ 

98 
( ) • LoiS Grunow Memonal Clinic 

' ' nz. 1933), and cases there cited. 

ln view of the b fi .ene cent purposes of the statute, the language of the 
titan should not be g b d excep-IVen a roa er import than its ordinary connotation. 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Attorney General. 

By : THOMAs P. CooK. 
Deputy Attorney General. 
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MR. GEORGE M. BoRDEN, Secretary, 

Public Employees' Retirement System, 

48 West State Street, 

Trenton, New Jersey. 
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December 8, 1955. 

FORMAL OPINION-19'55. No. 43. 

DEAR MR. BoRDEN : 
You have requested our optmon as to the amount of prior service credit to 

be granted by the Public Employees' Retirement System to a non-veteran who 
is presently Deputy Clerk of the Mercer County District Court, and who was so 
employed at the time Mercer County adopted the former State Employees' Retire­
ment System in November, 1954. Specifically, you have asked us whether this 
employee is entitled to receive prior service credit for such service performed prior 
to January 1, 1949, when pursuant to P. L. 1948, ch. 384, every district court 
of a city became a county district court or a part of a county district court. We 
understand, that, pursuant toN. J. S. A. 43 :ISA-74, he has already been granted prior 
service credit for service rendered subsequent to January 1, 1949 and up until June 
30, 1955, which was the date the Public Employees' Retirement System became effec-

tive in Mercer County. 
N. ]. S. A. 43 :15A-75 provides that if the Public Employees' Retirement Act 

i; adopted by a county or municipality, "an employee who elects to become a 
member within one year after this act so takes effect shall be entitled to a prior 
service certificate covering service to the county or municipality prior to the 

date this act so becomes effective." 
It should be pointed out that the employee in question is not a county employee, 

but is rather a state employee who is paid by Mercer County. In Pierson v. O'Con­
nor, 54 N. ]. L. 36 (Supreme Court, 1891) the court considered the status of the 
district courts which were at that time known as city district courts. The Supreme 

Court stated (page 39) : 
Can the District Court in any sense be regarded as an institution 

under the municipal government of the City? True, by law creating the 
court, it can have existence only in certain cities, and its jurisdiction is, to 
some extent, bounded by the City limits, but neither the court nor its 
cterk is in any wise concerned in municipal administration. The city and 
its officers belong to a department of government quite different from that in 
which the District Court has its place. One is an administrative agency of 
the state over territory assigned to it, and the other is part o£ the judicial 

power of the State. 
''That the city is charged with the payment of the salaries of both the 

judge and the clerk does not serve to characterize the office as a municipal 
office. Both the judge and his clerk have their appointment from the state; 
the judge directly, his clerk indirectly from the judge, and it would be imma­
terial in giving character to the office whether the legislature had directed 
their salaries to be paid out of the state, county, or city treasury. It was 
clearly within the power of the legislature to enforce either mode of making 
compensation. The District Court has, I think, no relationship with municipal 
government. The municipality may be a suitor in the court, and bound by 
its judgments. The government of the city may be changed or abolished 
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<~nd a new form of govemment set up, and the court still remain with its 
powers and duties unimpaired ... " 

In Varbalow v. Civil Sc'Yvice CO?nmission, 15 N. ]. Misc. 444 (Supreme Court, 
1944), the court held a sergeant at arms of a District Court to be "in the state 
service and not a municipal officer." 

However, despite the fact that the employee in question is to be considered 
a state employee, he is entitled to the same prior service credits as are allowable 
to county employees by virtue of N. ]. S. A. 43:15A-1'9, which provides as follows: 

"All employees of the state whose compensation is paid in whole or 
in part by any county or municipality in which chapter J S of Title 43 
of the Revised Statutes has been, or in which this act is, ado1>ted shall he entitled 
to receive the same benefits as employees of such county or municipality 
are entitled to receive and the county or rnuniicpality paying such com­
pensation shall have the same obligations with respect to such employees 
of the State as it has to its own employees under this act." 

A question arises as to whether the employee in question beca1ne entitled to 
credit for his service as Deputy Clerk in the District Court of the City of Trenton 
r;rior to January I, 1949, since N. ]. S. A. 43: ISA-79 places upon a county which 
has adopted the Public Employees' Retirement Act only those obligations which 
it has to its own employees, namely the allowance of prior service credit for service 
to that county. However, since there is no question that the employee is entitled 
to prior service credit for.-his service as Deputy Clerk rendered subsequent to Jan­
uary l, 1949, when the city district court in which he had previously served became 
a county district court, there would appear to be no reason for denying him prior 
service credit for the period of I ime during which he served in an identical caf)acity 
,:;rior to January 1, 1949. 

City district courts became. known as county district courts pursuant to P. L. 
1948, ch. 384. Section 9 thereof provides as follows: 

"The clerks, deputy clerks, sergeants-at-arms, assistants, clerical assist­
ants and employees of the district courts shall continue in their respective 
offices, positions a1'd employments and, in the case of city district courts and 
district courts of judicial districts in counties, the said officers and employ­
ees shal.l be transferred to the county district court of the county wherein 
the said former courts are located, and they shall continue to perform their 
respectitvc or similar functions and duties, except that one of them may be 
designated pursuant to rules of the Supreme Court as the supervising clerk 
of the County District Court." 

The employee in question is clearly entitled under N. ]. S. A. 43 :15A-79 to 
t·rior service credit for his service rendereo in the employ of the county district 
tourt since January I, 1949. Since the nature of his functions and duties were the 
same alter January 1, 1949 as before that date, he should not be cut off from 
receiv1ng credits for the earlier period of his employment. 

You have suggested that the allowance of credits for the earlier period might 
be based on R. S. 40:11-5, which provides as follows: 

"Whenever heretofore there has been or hereafter there may be effected 
by appointment, transfer, assignment or promotion, of a municipal employee, to 
any other department or position in the municipal employ, or to a position 
or department of the county government; or when there has been or here-

' 

f 

~ 
I 

l 
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after may be effected by appointment, transfer, assignment or promotion, 
of a county employee, to any other posttJOil or depart~ent in the · coun~y 
employ, or to a department or position of the rnUJI!clp~l government, ~n 
counties of the first or second class, the period of such pnor servtce m sa1d 
county or municipal employment, for any purpose, whatsoever, shall be 
computed as if the whole period of employment of. ~uch emplo~ee had be~n 
in the service of the department, or in the pos1t10n, to wh1ch t~e satd 
employee had been appointed, transferred, ass1gned or promoted-

H · R S 40 ·11 5 refers to appointment, transfer, assignment or owever, smce . · · - · · ld 
promotion of municipal or county employees, it is doubtful th<lt the le~JslatJOn cou 
be applied to the employee in questiton whom we have already establtshed to be. a 

1 w·e prefer to have our opinion as to the allowance of servtce 
statde ehmp oyee. N J S A 43 ·lSA-79 as interpreted in the light of P. L. 1948, ch. ere 1t erem upon l · · · · · . . 1 
384. A con~ideration of these statutes leads us to the opm~on that the emp oyee 
under consideration is entitled to receive prior serv1ce cred1t payable by '{!erce~ 
County for time spent as Deputy Clerk of both the D,stnct Court of the Jty o 
Trenton and the Mercer County District Court. 

HONORABLE EDWARD ]. PATT£N, 

YecrelfYTy of Stale, 

State House, 

Trenton 7, New Jersey. 

Very truly yours, 

GROV£R c. RICHMAN, ]R., 

A 1ton1ey General. 

By: (HARLr:.s S. ]OELSON, 

Deputy Attorney General. 

December 28, 1955. 

FORMAL OPINION-1955. No. 44. 

MY DEAl{ StCRETARY 01' STAT£: 

You have requested our opinion as to the beginning and ending dates of terms 
of office of C01mty Clerks and Surrogates. 

Article 7, Section 2, Paragraph 2 of the Constitution of 1947 provides as fol-
lows: 

"County clerks, surrogates and sheriffs s.hall be ~lected by the people 
of their respective counties at general electwns. Tne term of. office of 
county clerks and surrogates shall be five years, and o~ shenffs three 
years. Whenever a vacancy shall occur in any such office tt shall be filled 
in the manner to be provided by law." 

lt is seen that the Constitution does not provide when the terms shall com­
mence or end. 

An analysis of the various statutes pertaining to County Clerks and Surrogates 
h d fi d the beg inning and ending termini of indicates that the legislature as not e ne , 
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their terms. Each of the officers is required to post a bond. 
prescribed for the posting of the bond by the County Clerk, 
amended, or by the Surrogate, N. ]. S. 2A :5-2. 

No fixed tillle JS 

l{. S. 40 :38-1, as 

While there is some contrariety of opiuion, see McQuillin, Ahmicipat Corpora­
tions, (3rd Ed. 1949) Sec. 12.99; C. J. S. Officers, Sec. 45, the better rule in these 
circumstances is that the term commences on the date of the legal ascertainment 
of the result of the election. Am. Jur. P~tblic Officers, Section 155; Prowell v. State, 
142 Ala. 80, 39 So. 164 (Sup. Ct. Ala. 1904) ; Whit11ey v. Patrick, 64 N. Y. Misc. 
191, 120 N.Y. Supp. 550 (Sup. Ct. N.Y. 1909) aff'd. 134 App. Div. 988, 120 N.Y. 
Supp. 1151 (Sup. Ct. App. Div. N. Y. 1909). 

In an annotation at 80 A. L. R. 1290 the editor states 

"Generally, although the cases are not uniform, the rule may be stated 
that, unless some other time is fixed for the beginning of an elective term 
of office, the general presumption is that the official term dales from the 
legal ascertainment of the result of the election, and the officer may assume 
the duties of the office as soon thereafter as he can qualify and receive 
his commission." 

This is consistent with a New Jersey case dealing with appointive officers. In 
Haight, -v. Lo-ve, 39 N. J. L. 476 (E. & A. 1877), it was held that the term of an 
appointive officer began to rull from the date of his appointment. 

Ascertainment of the ending dates of the terms of office requires a construc­
tion ui the krm "years·· a~- used in the constitutional provision. An early Mis­
sissippi case, Thornton v. Buyd, 25 Miss. 598 (E. & A. Miss. 1853) held that tile 
word ''years" as used in a constitutional provision of Mississippi meant politic'-11 
years between elections. At 25 Miss. 604, the court said, 

"As the general elections are to be held biennially on the first Monday 
and day following ill November, it is apparent, if the term of office is held 
to begin on the day succeeding the general election, and to continue for 
two calendar years; that in some years there would be a period of several 
days in which there would be a vacancy in all the county offices except 
tl1at of coroner, while in other years there would be two sets of officers; 
each having a right to execute the different offices in the county." 
Further at 25 Miss. 605, the Court said, 
''Although it is true that in ordinary dealings and discourse, when the 
period of a 'year' is mentioned, it will be intended that 'a calendar year' 
was spoken of; yet that signification is not necessarily always and at all 
times to be given to· that word. On the contrary, the period of time 
intended to be designated by the term 'year', is to be determined by the 
subject-matter and the context; and that signification is to be given which 
accords with the intention of the Jlarty using it. 

Accordingly, we find that in the case of Pavis v. Hiram, 12 Mass. 
R. 262, where it became necessary to fix the meaning of the word 'year,' 
used in a statute having reierence to the term of an officer, Parker, Ch. ]., 
said: "We are all of opinion that the term one 'whole year.' used in the 
statute, must be understood to be a political, or rather a mullicipal year, viz., 
from the time the officer is chosell until a new choice takes place at the 
next annual meeting for the choice of town officers, which may sometimes 
exceed, and sometimes fall short, of a calendar year." 

See also Kirkpatrick v. King, 228 Ind. 236, 91 N. E. 2nd 785 (Sup. Ct. I mi. 1950). 
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A similar situation as that existing in Mississippi with regard to the time 
of h~lding elect~ons exists in New Jersey. By the terms of R. S. 19:2-3 the general 
~lectwn JS reqUJred to be held on the Tuesday after the first Monday in November 
of each year. It is also to be noted that the date of the legal ascertainment of the 
election results is the Monday following the general election day. R. S. 19:1 9-l 
provid~s that the B.oard of Canvassers of each county shall meet on the Monday 
followmg the electwn day. R. S. 19:19-8 provides that the members of the 
Board of Canvassers shall determine the votes cast and make statements of the 
result of the election .. The Board of Canvassers is also required to issue a cer­
tificate to the successful candidate, R. S. 19:20-5. The Governor is then required 
to issue a commission to those officers so elected, Constitution, Article 5, Sec. 1, 
Paragraph 12; State v. Governor, 25 N. ]. L. 331 (Sup. Ct. 1856). 

Accordingly, we advise you that the beginning and ending dates of the terms 
of office of County Clerks and Surrogates are the Mondays following the general 
election day in the appropriate year of election. 

Very truly yours, 

HoNoRADLE JosEPH E. McLEAN, 

GROVER c. RICHMAN, ]R., 
Attorney General. 

By: ]OHN F. CRANE, 

Deputy Attorney General. 

December 14, 1955. 

Commissioaer of Coaservatioa and Economic Development, 
State House Annex, 

Trenton 7, New Jersey. 

FORMAL OPINION-1955. No. 45. 

DEAR COMMISSIONER McLEAN: 

You have requested our advice as to your relation to the following councils 111 
your department: 

Shell Fisheries Council 
Fish and Game Council 
Planning and Development Council 
Veterans' Services Council 
Water Policy anad Supply Council 
State Housing Council 

Specifically, you ask whether you have the power to approve or disapprove 
their actions, whether you are required to sign their minutes, and whether signing 
of the minutes indicates approval of their actions. 

Chapter 22, P. L. 1945, established in the Executive Branch of the govern­
ment the State Department of Conservation consisting of several divisions including 
the Division of Water Policy and Supply, The Division of Fish and Game and 
The Division of Shell Fisheries, N. ]. S. A. 13 :lA-1 et seq. Subsequently, Chap­
ter 448, P. L. 1948, N. ]. S. A. 13:1B-1 et seq., created the Department of Conserva­
tion and Economic Development. The duty of administering the work of the depart-
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ment wa$ assigned tu the commissioner, N. ]. S. A. 13.1 B-3, and all of the powers 
and function$ of the various divisions and councils of the former State Department 
of Conservation were transferred to the Department of Con$ervatiotn and Economic 
Development, N. ]. S. A. 13:1B-6. 

SHELL FISHERIES COUNCIL 

The Shell Fisheries Council was created by Chapter 22, P. L. 1945, N. ]. S. A. 
13 :IA-18. lt was the succesor to the Board of Shell Fisheries which was created 
by Chapter 387, P. L. 1915 and which exerCised '·full control and direction of the 
shell fish industry and of the protection of shell tish throughout the entire State." 
Section 7', Chapter 387, P. L. 1915. This broad power of control continued to 
reside in the Board of Shell Fisheries through the 1931 act, Sectio11 5, Chapter 
187, P. L. 1931, and the Revision of 1937, R. S. 50:1-5. 

Section 19 of Chapter 22, P. L. 1945, N. ]. S. A. 13 :1A-l9, provided: 

"The functions, powers and duties, records a11d !Jruperty of the De!Jart­
ment of Shell Fisheries and of the Board of Shell Fisheries are hereby trans­
ferred to and vested in the Division oi Shell Fisheries ~stablished under this 
act, to be exercised and used by the council thereof, in accordance with the 
pruvi$ions of this act. No action shall be taken by said council except 
upon approval by the Co missioner oi Conservation." 
Sectiqn 20 provided : 

"The council, in ad~i.tion to other powers and duties vested in it by this 
act. s;lall, subject to the approval of the commissioner, formulate compre­
hensive policies for the preservation and improvement of the shellfish indus­
try of the State." 

Later, by Chapter 448, P. L. 1948, all of the functions and powers of the Division 
of Shell Fisheries and of the Shell Fisheries Council of the former State Department 
of Conservation were transierred to the Department of Conservation and Economic 
Development to be exercised through the Division of Shell Fisheries, N. ']. S. A. 
J 3:1 B-42, administered by the Director under the uirection and superviSIOn of the 
commissioner, N. ]. S. A. 13 :IB-43. 

The result of the foregoing statutory enactments IS to vest all of the powers 
formerly exercised by the Board of Shell Fisheries and the Shell Fisheries Coun­
cil, including control of the shell ftsh industry, the rule-making power, the licensing 
power, the power to grant leases, etc., in the Department of Conservation and Eco­
t!omic Development to be exercised through the Division of Shell Fisheries by tlte 
Director tl~ereof under your gen~ral su>Jervision and directiott. 

The powers of the Shell Fisheries Council retnain Oitly those set forth itt Sec­
tions 96 and 97 of Chapter 448, P. L. 194~. N. ]. S. A. lJ :18-45 and 13 :IB-46. 

They provide : 

''The Shell Fi$heries Council shall, subject to the approval of the commis­
sioner, formulate comprehensive policies fur the preservation and improvement of 
the shell-fish industry uf the State. 

The council shall also: 

a. Consult with and advise the commissioner and the director of the 
Division of Shell Fisheries witb respect to the work of the division. 

b. Study the activities uf the Division of Shell Fisheries and hold 
hearings with respect thereto as it may deem necessary or desirable. 
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c. Report to the Governor and the Legislature annually, anti at such 
other times as it may deem in the rublic interest, with respect to its findings 
and conclusions. 

No least of any of the lands of the State untler the tidal waters thereof. 
to be exclusively used and enjoyed by the lessee for the planting and cultivat­
ing of oysters and clams, shall hereafter be allowed except when approved 
by at least a majority of the Shell Fisheries Council; and no such lease 
$hall thereafter in any case be allowed except when approved and signed 
by tile Commissioner of Conservatiotl and EcotJomic Devclo[lment." 
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No requirement that you sign minutes of meetings is found in the statutes. You 
are required, however, to approve or disapprove the formulation of comprehensive 
policies. This may be indicated if you so desire by endorsing your approval on the 
minutes of the council or in any other manner you deem appropriate. The grant­
ing of leases would seem to require execution hy the Director of the Division of 
Shell Fisheries, al)proval by at least a majority of the section of the Shell Fisheries 
Council concerned and your <tpproval and signa\ me, N. ]. S. A. 13:18-46, S11/>r£l, 

H. S. SO: 1-18, as ame11ded. 

FISH AND GAME COUNCIL 

The Fish and Game Council was created by Chapkr 22, P. L. 1945, N. ]. S. A. 
13 :lA-JJ. It succeeded the Board of Fish all(! Game Commissioners which had 
existed pursuant to R. S. 23 :2-1. The powers of the former b<:>ard, R. S. 23 :2-2 
(protection of fish and game, enforcement, closing streams, investigation, control of 
hatching stations, etc.) were transferred to the Division of Fish .and Game ''to be 
exercised and used by the council", N. ]. S. A. 13 :lA-14. The 1945 statute fur­
ther provided that "No action shall be taken by s;~id council except upon ap!Jroval 
hy the Commissioner of Conservation." N. J. S. A. 13: I A-14, supra. 

Chapter 448, P. L. J 948 transferred the powers of the Council to the Depart­
met!\ of Conservation and Economic D.:velopment to be "~xercised and performed 
through the Division of Fish and Game." N. ]. S. A. 13:18-2.1. The Division 
was placed under the supervision of a Director who was given the power to "admin­
ister the work oi such division under the direction and supervision of the commis­
sioner." N. ). S. A. 13-lB-27. 

Tile council was empowered, by N. ]. S. A. 13:1 B-28, to formulate compre­
lttnsive policies and 

"a. Consult with and advise the commissioner and ctirector of the 
[)ivision of Fislt anct Game with t·espect to the work of such division. 

b. Study the activities of \he Division of Fish and Game and hold 
hearings with respect thereto as it may dtetn necessary or desirable. 

c. Report to the Governor and the Legislature annually, and at such 
other times as it may deem in the l)ublic interest, with respect to its findings 
and conclusions." 

The legislature further, gave the Council power to adopt regulations to be 
known as the State Fish and Game Code, N.J. S. A. 13:18-30. It was also 
<'mpowered to publish and distribute 5Ullllltat·irs r1f the regulations, N. J. S. A. 
1.1:1 B-34. 

Analysis of these statutory provisions indicates that the executive power of 
enforcement, appointment of wardens, aclrlrinistratiun and so forth resides in the 
Director suhjct;t to your din:~ctiun a11tl supervisiun. The quasi-legislative puwer of 
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studying, recommending and promulgating regulations resides in the Fish and Game 
Council. The action of the Council taken pursuant to N. ]. S. A. 13 :1B-28, in 
formulating comprehensive policies, is subject to your approval. You do not, how­
ever, have power to approve or disapprove the promulgation or amendment of the 
State Fish and Game Code. Again, no mention of minutes of the Council is made 
111 the statutes. You may, therefore, indicate your approval or disapproval in any 
manner which you deem appropriate. 

PLANNING AND DEVELOPMENT COUNCIL. 
The Planning and Development Council was created by Section 10, Chapter 

448, P. L. 1948, N. ]. S. A. 13 :1B-l0. It is empowered, subject to approval by the 
commissioner, to formulate comprehensive policies 

to: 

"for the development of the natural and economic resources of the State 
* * * for the preservation and use of all State forests and State Parks * * * 
and of all historic· sites within the State * * * (and) for the prevention and 
control of beach erosion." N. ]. S. A. 13 :1B-11. 
It is also empowered, without the necessity of approval by the commissioner, 

"a. Consult with and advise the commissioner and the director of the 
Division of Planning and Development with respect to the work of such 
division. 

b. Study the activities of the Division of Planning and Development 
and hold hearings with respect thereto as it may deem necessary or desirable. 

c. Report to the Governor and the Legislature annually, and at such 
other times as it may deem in the public interest, with respect to its findings 
and conclusions." N. ]. S. A. 13 :lB-12. 

Riparian leases and grants are subject to approval of the Council concurrently 
with the Commissioner and the Governor, N. J. S. A. 13: I B-13. 

Administration of the Division of Planning and Development is vested 111 a 
director, N. ]. S. A. 13 :JB-8. 

With regard to actions of the Council, you are required to exercise the power 
oi approval and disapproval only as to the formulation of comprehensive policies. 
No statutory requirement is fowtd as to the manner in which your approval or dis­
approval should be indicated. You are free, therefore, to choose any appropriate 
method. 

VETERANS' SERVICES COUNCIL 

The Veterans' Services Council was created by Section 22, Chapter 448, P. L. 
1948, N. J. S. A. 13 :1B-20. Its powers are described in Section 23, N". J. S. A. 
13 :IB-21, as follows: 

"The Veterans' Services Council shall, subject to the approval of the 
commissioner, formulate comprehensive policies for the co-ordination of all 
services for the benefit of war veterans and their dependents. 
The council shall also: 

a. Consult with and advise the commissioner and the director of the 
Division of Veterans' Services with respect to the work of the division. 

b. Study the activities of the Division of Veterans' Services and hold 
hearings with respect thereto as it may deem necessary or desirable. 

c. Report to the Governor and the Legislature annually, and at such 
other times as it may deem in the public interest, with respect to its findings 
and conclusions." 
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Additionally, by Section 24, N. J. S. A. 13:1 B-22, it succeeded to the powers 
of the Economic Council under Chapter 323, P. L. 1946, N. ]. S. A. 55 :14G-l et 
seq., to approve rules and regulations and appointments of personnel of the Admin­
istrator of the Public Housing and Development Authority, N.J. S. A. 55 :14G-3 and 
4. See Memorandum Opinion dated January 19, 1955. 

The Division of Veterans' Services is administered by a director under the 
~upervision and direction of the commissioner, N. ]. S. A. 13 :lB-19. 

The functions of the Veterans' Services Council are seen to be principally 
advisory, exce);>t as to those in relation to the Public Housing and Development 
Authority. Your power of approval or disapproval of their actions, however, exists 
only as to the formulation of policies. N. J. S. A. 13 :1B-21, s11pra. Since no men­
tion of minutes is found in the statutes you may indicate your approval or disapproval 
i:; any appropriate manner. 

WATER POLICY AND SUPPLY COUNCIL 

The Water Policy and Supply Council presently exists within the Division of 
Water Policy and Supply by virtue of the provisions of Section 100, Chapter 448, 
P. L. 1948, N. J. S. A. 13:1 B-49 . .Its general powers are set forth in Section 102, 

N. ] . S. A. 13 :1 B-51. lt provides: 

"The Water Policy and Supply Council, in addition to other powers 
and duties vested in it, shal I, subject to the approval of the commissioner: 

a. Formulate comprehensive policies for the preservation and improve­
ntent of the water supply facilities of the State. 

b. Survey the needs of the State for additional water supply facilities 
and formulate plans for the development of such facilities. 
The council shall also: 

a. Consult with and advise the Commissioner and the director of the 
Division of Water Policy and Supply with respect to the work of the 
Division of Water Policy and Supply. 

b. Study the activities of the Division of Water Policy Supply and 
hold hearings with respect thereto as it may deem necessary or desirable. 

c. Report to the Governor and the Legislature anuually, and at such 
other times as it may deem in the public interest, with respect to its 
findings and conclusions." 
Additional powers were conferred by Section 101. N. J. S. A. 13:1 B-50. Its 

pertinent provisions are : 

"Notwithstanding any of the provisions of this act to the contrary: the 
\Vater Policy and Supply Council shall succeed to, and shall exercise and 
perform, those functions, powers and duties of the Water Policy and Supply 
Council of the Division of Water Policy and Supply of the existing State 
Department of Conservation prescribed under and pursuant to the provisions 
of sections 58:1-8, 58:1-17 to 58:1-33, inclusive, 58:2-2, 58:4-9, 58:4-10, 
58:6-1 to 58:6-5, inclusive, and 40:62-84, of the Revised Statutes, and 
under and pursuant to the provisions of 'An act conferring emergency 
powers on the State Water Policy Commission, creating an interconnection 
revolving fund and making an appropriation therefor,' approved March 
twenty-fifth, one thousand nine hundred and forty-two ( P. L. 1942, c. 24), 
and under and pursuant to the provisions of 'An act concerning diversion of 
subsurface and percolating waters of the State for domestic, industrial and 
other uses, and supplementing chapter one of Title 58 of the Revised Sta­
tutes,' approved July first, one thousand nine hundred and forty-seven (P. L. 
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1947, c. 375); provided, however, !hat any action which may be taken by 
>uch council, in the exercise of such functions, powers and duties, shall be 
subject to the approval of the Commissioner of Conservation and Economic 
Developn1ent." 

The powers referred to concern holding hearings, approval of plans for 
condemnation of land for water supply, fixing of charges by the State for diver­
sion of surface water, prohibiting destruction of dams, approval of plans for diver­
sion of water, approval of contracts by one municipality to sell water to another 
ancJ related matters. Jt is noted that actions of the Council pursuant to the exer­
cise of such powers is subject to the approval of the commissioner. 

The Water Policy and Supply Council has, by virtue of the above-oited 
<tatutory provisions, many administrative functions partaking of executive, quasi­
iudicial and quasi-legislative characteristics. Its functions are much broader than 
those of a mere advisory agency. From the working of the statutes it appears that 
you are required to approve or disa[>prove all of its actions, except its consulting, 
studying and reporting functions under N.J. S. A. 13:JB-51, st~pra. Your indica­
tion of approval or disapproval may take any form you deem appropriate. No 
mention of anoroval of minutes is made in the statutes. 

STATE HOUSING COUNCIL 

The State Housing Council was established in the Department of Conserva­
tion and Economic Development by the State Housing Law of 1949, Chapter 
303, P . L. 1949, N. J . S. A. 55 :l4H-4. The powers and duties of the Council are 
set forth inN . ]. S. A. 55 :14H-5. It provides, 

"The Council shall have power to make, amend, modify and repeal, 
such reasonable rules and regulations as it may deem necessary: (a) to 
adequately effectuate the provisions of this act; (b) for the exercise by the 
Authority of the functions, powers aud duties conferred upon the Authority 
hereunder; and (c) to safeguard in the public interest the fund or funds 
:hP.retofore or hereafter appropriated for the purposes herein. Such rules and 
regulations shall govern the exercise by the Authority of any and all func­
tions, powers and duties vested in or conferred upon it by this act. 

The functions, powers anct duties confened upon the Authority by this 
act shall, subject to the rules and regulations of the Council, be exercised 
and performed by the Administrator." 

The Administrator is by definition the Commissioner of Conservation and 
Economic Development, N. ] . S. A. 55: l4H-J. The broad powers given to the 
Authority by subsequent sections are, therefore, to be exercised by the Commis­
sioner. The Council acts only in establishing policy through the promulgation of 
regulations and in dividing the state into areas as provided in N. ]. S. A. 55: J 4H-6. 
No provision for approval or disapr>roval of the· Council's actions by the Com­
missioner is contained in the statutes and no mention of minutes is made, there­
fore, there would be no need for you to si·gn the minutes of the Council. 

As we have indicated the ma11ner in which you indicate approval or dis­
~pproval of the actions of the various councils in your department is a matter of di~­
cretion. Signing the minutes is one way in which it could be done. If you choose 
to use this means of indicating whether or not you approve of the action taken, 
you should so indicate by appropriate words preceding your signature such as ·'ThL 
actwns of the Fish and Game Council at its meeting of (date) are hereby 
approved." A signature without more would be ambiguous and require someone 

i 

l 
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exammmg the records to inquire further as to whether approval of the action taken 
was intended . Your signature, of course, does not indicate that the minutes accurately 
reflect what took place at the meeting. That function should be performed by the 
individual acting as secretary of the particular council. 

b. 

Yours very truly, 

GRO\'ER C. RICHMAN, Jn., 
Attorney General. 

By : jOHN F. CRANE, 

Deputy Attorney General. L 

)ANU/\RY 12, J95S. 

Mil. GEORGE BoRDEN, Secretm·y, 
Stale Employees' Retirement System u/ N ''"' J ersry, 

State House Annex, 
Trenton, New Jersey. 

MEMORANDUM OPINION P-1. 

DEAR MR. BoRDEN : 

This is in answer to your Jetter of December 23, 1954, in which you ask 
whether a person drawing a "free veteran's pension" is eligible to apply lor an acldi­
tional veteran's retirement under the new Public Employees' Retiremeut System. 

The employee in question is apparently now drawing his pension pursuant to 
R S. 43 :4-1, 43 :4-2 and 43 :4-3. R. S. 43 :4-2 provides as follows: 

"When an honorably dischar-ged soldier, sailor or marine has or shall 
have been for twenty years continuously or in the aggregate in office, posi­
tion or employment of this State or of a county, municipality or school 
district or board of education, the body, board or officer having power to 
appoint his successor in case of vacancy may, with his assent, order his 
retirement from such service, or he may be retired on his own request ... " 
R. S. 43 :4-3 provides as follows: 

"A person so retired shall be entitled, for and during his natural life, 
to receive by way of pension, one half of the compensation then being re­
ceived by him for his service ... " 

"In case of retirement with pensio>t from office or Position 1mdcr ally 
other law of this Stale, the person retiring shall waive either his pension 
u11der that law or his pensio11 1mder this article." (Underscoring supplied) 
R. S. 43 :3-1, as amended, provides: 

"Any person who is receiving or who shall be entitled to receive any 
pension or subsidy from this or any other State or any county, mumc1pahty 
or school district of this or any other State, shall be ineligible to hold any 
public position or employment other than elective in the State . or in any 
county, municipality or school district, unless he shall have previously. uot•­
fiecl and authorized the proper authorities of said State, county, muo•c•pal1ty 
or school district, from which he is receiving or entitled to receive the r>en-

. sian that, for the duration of the term of office of his public position or 
employment he elects to receive ( l) his pension or (2) the salary or com-
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pensation allotted to n1s office or employment. Nothing in this chapter 
shall be construed to affect any pension status or the renewal of payments 
of the pension after the expiration of such term of office except that such 
person shall n~t accept both such pension or subsidy and salary or compensa­
tiOn for the t1me he held such position or employment". 

Section 56 of Chapter 84 of the Jaws of 1954 goes even further, and [>roviclcs 
as follows: 

"No public employee veteran eligible for membership in the Public En 1-

ployees' Retirement System shall be eligible for, or receive, retirement bene­
fits under Sections 43:4-1, 43:4-2, and 43 :4-3 of the Revi~ed Statutes." 
From the foregoing, it is apparent that a public employee who is ~ vetcra11 

cannot be eligible for pensions under both Chapter 84 of the Laws of 1954 and 
R. S. 43 :4-1 et· seQ., and that if the applicant is eligible lor membership in the 
Public Employees' Retirement System under Chapter 84 of the Laws of 1954 
~. tep~ should be taken to terminate pension payments under R. S. 43 :4-1 ct seq . ' 

MR. Ge:ORGE BoRDEN, SecrciMy, · 
Public Employees' Retiremtml System, 

48 West State Street, 

Trenton, New Jersey. 

Very truly yours, 

GROVI::R C. R1C!JHIIK, Jn , 

A llorncy General. 

Fly : CHIIRLI::S S. Jo.:LSO r\ _. 

Defmly A IIIJmcy (;CIItral . 

]IINUIIR'i }C), JC)55 . 

MEMORANDUM OPINION P-2 

De:AR MR. BoRDEN: 

. !his is in answer to your letter of January 5, 1955 in which you request a 11 

op1n1on . as to whether a state employee who was inducted into military service of 
the Umted States on November 11, 1918 and discharged on November 13, 1918 
may be con~idered a veteran for the purposes ol Chapter 84 of· the Jaws of J 954. 

Article III, Section 6(L) of Chapter 84 o! the laws of 1954 defines a veteran 
a~ ''any honorably discharged officer, soldier, sailor, airman, marine, nurse, or 
<~rmy field clerk, who has served in the active military or naval service . .. in 
World War l between April 6, 1917 and November ll, 1918." 

The great weight of authority holds that where a statute requires that a 
certain thing shall be done between one day and another, each of such days is to be 
excluded. The word "between" when used in speaking of the period of time 
"between" two certain dates generally is held to exclude the dates designated as the 
commencement awl term nation of such oeriod. People v . H (lmuecll 6\ N . Y . S . 97R; 
Kendall v. Kingsley 120 Mass. 94; Weir v . Thomas, 44 Nebraska 507; Greenberg 

v. N e'Un'lt(Jn, 320 Ill App 99. Arcadia Citr11s Growers v. Hollingsworth, 135 Fla 322. l 
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The New Jersey position accords with the weight of authority. In DelawMe, 
Lackawanna, a11d Western Railroad Company et al v. Mehrof Bros. Co ., 53 N. ] . L. 
205 (Err & App, 1890) the court stated: 

"Between two days does not mean on one or both of the two days. \,Yhen the word 
is predicable of time, it excludes both terminal days." 

In Metis et al v. Goldstein et al 4 N. J_ Mise 364 ( Circuit Ct. 1926), the Court 

states: 
"It is settled in th is State that a period of time defined as between two certain 

dates does not include either of the terminal dates ." 
It should be pointed out that in the old New Jersey case of Morris & Esse.~: 

J<ailroad Company v. Central Railroad Company of New Jer sey, 31 N. J. L. 205 
(Sup. Ct 1865), the Court held that the word "between" should be treated in­
clusively where a railroad was chartered to operate "between Phi ll ipsburg and 
Easton." In that case, the Court wa-s of the opinion that what it termed a "rigid ly 
verbal interpretation of the clause ... will fall short of the eviuent and undeniable 
object of the law makers." 

Nevertheless, the courts of New Jersey and the great majori ty of the court~ of 
other jurisdictions treat the word "between" as indicating an exclusion in cases 
involving dates rather than distances. 

It is, therefore, our opinion that the claim of the applicant for veteran's status 
within the meaning of Chapter 84 o( the laws of 1954 must be denied. 

Returned herewith are the documents with which you fur nished us. 

HoN. DwiGHT PALMER, 

State Highway Commissioner, 

1035 Parkway Avenue, 

Trenton, New Jersey. 

Very truly yours, 

GROVER C. RICHMAN, }R., 

Attorney General. 

By : CHARLES s. ]OELSON, 

De(mly Attorney General. 

F EDRUJIRY l , 1955. 

MEMORANDUM OPINJON P-3. 

D£1\R CoMMJ5SIONER PALMER: 

Your recent request for advice asks whether employees of your department may 
lawfully engage in outside employment and if so, whether there are any limitations 

· on such employment. 
Since your request was phrased in general terms our advice must be of . a 

general nature. You are advised that employees of your department may engage ll1 

outside employment dl'ring a time other than their regular working hours ~o. long as 
they are able to perform their duties with your department m _ an efficient and 
satisfactory manner and so long as such employment does not mvolve a_ confhct 
with the interests of the State. See 35 Am. Jur. 516, 517 ; 56 C. J. S. 481. Engag1ng 
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til activit~ i.ni~ical to the interests of the stat ' . 
basJs of dJSC!plmary action under the r . . e, hrw.ever, llllght well form the 
See 56 C. ]. S 430 "An l p OVISIOns of C!vd Service Rules Sil and 5') 
h . · · emp oyee comm1ts a breach of d t ·r h . · 

I!SJncss or renders services conflictin wi h I . . u ~ I e engages Ill a 
Note 13 A. L R 909 S h _g 1 11 s dut1es to h1s employer * * * .. 
f . · · · uc conduct, m our opinion wo ld · 1 d · 

o b1ds on state projects for J>rJ"vat • u mc u c the preraratio11 
f e contractors the prepa r f 

work or contractors doing work f 1 ' ra !On o rla11s or other 
· · . . or t 1e state work for a 1 .. 
Ill a s1tuatwn 111 which the State co 

1 
"b • cou11 y or a mun1c1ralil\· 

· · 11 n utes to the cost of th · l -
any S1tuat1on in which a state employee . ht "bl . e proJ_cct. n shan 
~apacity by interests arising out of his pm~g t possJl Y be lllfluenced Ill his official 

nva e emp oyment should be avoided 
The State IS entitled to the complete <1 d. "d · 

Clll[)loyccs. an un IV! ed loyalty of each of ils 

"There IS an implied agreement on the f I . 
contract of service that he . 11 h. part 0 t IC employer 111 every 
It is his duty to communica~~ 

1 
se~~e '~1 ~mployer. honestly anti faithfully. 

56 C. ]. S. 480. o um il acls whJch he oughl to know." 

Language found in the ca f E./ c-
100, 183 N. E. 191 (Ct A se o rn .,!l{)c A1<uwfn_clltrcrs v. Sisk, 260 N. Y. 
N E 192 th t .d· pp. N. Y. 1032) seems particularly appropriate. At I o.' 

· . e cour sa1 , " ' 

"* * * . 110 man can serve two masters w·tl . 1 r 1 1. . 
Interests come into existence A ents ar~ h. I I cqua. I< c lly when nval 
utmost <>ood faith toward th ·. g. . I Tound at all Innes to exercise the 

" e1r pruJc1pa s hey must a 1 · d 
the highest and truest priuciples of mo~alily." c Ill accor ance with 

!t 9hould be pointed out t.hat you have the power 
R.. ?· 27:1-8 to "* * * adont rnles and re" I ,. I nnticr. the provisions of 
effiCient conduct of the busi k ·ou a Ions an< prescnhc tiutJes for thr 
ment, ils officers and emplo~::~ .. wf( andl general ~dministration of the depart­
nature you may wish to consider. the J~u bl~ve specific problems of a recurring 
lions on this subject Since a h .b a visa.' Jty of promulgating rules and regula-
d . · • s as een pomted out above 1 

uty to hls employer to disclose facts th 1 , all emp oyee owes the 
fu_ll disclosure of the outside employment e o~m~:;ermsl;oulti !mow, you may requirr 
mme whether or not such activities at·c . Y fl. e ~ loyees so that you can deter­
department. 111 cr!ll tct Wit 1 lhr employee's duly to the 

The foregoing advice is inte 11 ded to 1 
employees of your department. One app Y ~cllcrally lo all of the officer$ aJHI 
H I E of the officers, however, namely the Stat~ 

rg lwav ngineer is required to "* * ,. 1 c 

the duti~s of his ;ffice." R. S. 27·1-14 as<cvote his enlirc tim~ and attention tn 
bars him from engagin<> in any otl . ·. f 1 amended Tills _re<!Ulrrmenl effective)) 
S · B " ler g-am u purs111t See F1r 1 C 1 1 

avmgs. ank v. Rogas, 21l9 Fed. 9Sj, 951l (7 Cir .1 ? ' . s r. umct rust awl 
v. Harkms, 9 Ont. L. Rep. 504, SOil (Div. Ct. 1905). 9_3), Cf. Shrppard T'ub. Co. 

IFC:b. 

Yours very truly, 

GHOVER C. Rrc1-nr 11 x. J R, 

A t!orucy (, cl!rrn/. 

By: ]OliN F. CR,\NE, 

Deputy Atlm-nry (,cncrn/. 

ATTORNEY GENERAL 

lJON. ARCHIBALD S. ALEXANDER, 

State Treasurer, 

State House, 

Trenton, N. ]. 

MEMORANDUM OPINION P-4. 

DEAR MR. ALEXANDER: 
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Fr-;RRUARY 17, 1955. 

You have asked whether the State of N cw Jersey can become a member of ami 
have an interest in a mutual insurance company and whether the fact that an 
imurance policy issued by a mutual insurance company states that the rolicy 
i~ non-assessable and there is no contingent liability, would eliminate the possibility 
cf an assessment against the State as a member of such a mutual imurance com­
pany. 

Our opinion is that the State of New ) ersey can hecome a member of and 
have an intereset in a mutual insurance company where the insurance contract 
states that the policy is non-assessable and that there is no contingent liability, 
provided that such provision in the insurance contract is authorized by the statutes 
of the state in which the insurance company is incorporateti anti by the constitu­
tion and bylaws of such a mutual insurance company. 

The statute governing the purchase of insurance by the State 1s N. J. S. A. 
52:278-62: 

"The director (referring to the Director of the Divisi011 of Purchase 
and Property) shall, subject to the approval of the commissioner, (referring 
to the former office of State Commissioner of Taxation whose powers in 
this respect are now vcstecl in the State Tre~sur~r ( N. ]. S. A. 52: lll.'\-32), 
effect and maintain i11surance against loss or damage by fire upon the State 
House and the contents the[eof in such sum as may be deemed necessary. 
The director is hereby authorized, anti it shall be his duty, after consultation 
with the heads of State departments and agencies, to purchase and secure 
all necessary casualty insurance, marine insurance, fire insurance, fidelity 
bonds, and any other insurance necessary for the safeguarding of the in­
terest of the State. He is hereby authorized, subject to the commissioner's 
supervision and approval, to establish in the Division of Purchase and 
Property, a bureau to administer a centralized system of insurance for 
all departments and agencies of the State Government." 

In the case of Stale v. Community Health Service, Inc., 129 N. ]. L. 427, 
4:2') (E. & A. 1943), the Court approved the following definition of insurance: 

"* * * an agreement by which one party for a consideration promises 
to pay money or its equivalent or to do an act valuahlc to the insured uron 
the destruction, loss or injury of something in which the other party has 
an interest." 

Neither the statute itself nor the common-law tiefinition of the term "insurance" 
limits the term '"insurance"' to any particular type thereof. 

The distinguishing feature of mutual insurance companies, is the power of 
mutual insurance companies to levy .. assessments against their members. The <]Ues­
tion then arises whether a mutual insurance comrany, by a provision in its con­
tract with a member, can issue a policy which is non-assessable. 
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. } muttJa\ insurance company may, unless prohibited by statute, issue insurance 
po

1
11ues for cash only, w1thout contingent liability attaching to the policyilolder 

il' ygatt v. N. Y. Protective Ins. Co. 21 N Y 52 (1860) · 18 A 1 ] ~ 
( 1945) t 10054, p. 

130
_ ' · · , PP eman, nsurance 

vVhere neither the constitution nor the bylaws of the mutual insurance com­
l•any, nor the pohcy or certificate_s issued_ by such company, authorize the levying 
of assessments to me~t losses, the msured 1s not liable therefor. Braver Stale M. M. 
1·. Ins. Assn._ v. Smtth, 97 Or. 579, 192 Pac. 798 (Sup. Ct. Oregon 1920). Only 
1hose membe1s who have assumed a contract obligation to pay assessments can be 
s~bJected to assessments. Stanley v. Northwestern Life Ass11 ., 36 Fed. 75 (C. C.), 
Com. v. Mass. M. F. Ins. Co., 112 Mass. JIG, To/ford''· ChMch 66 Mich 431 33 
N. W. 913 (Sup. Ct. Mich. 1887). ' . ' 

Tl N ] · .. _,e ew crsey statute allows mutual msurance companies to issues policies 
for ca,h prem1ums only. Th1s statute, 17:28-3, as amended, reads. as follows: 

'·The maximum premium shall be expressed in the policy of a mutual 
company_ organized. under any law of this state, and, in a company other 
tl1an _a hfe Insurance company, it may be solely a cash premium or a cash 
prem1um and an additional contingent premium which contingent premium 
shall not be less than the cash premium, but no such company shall issue an 
msur~nce policy for a cash premium and without an additional contingent 
prem1um untd and unless it possesses a surplus above all liabilities of at 
least three hundred thousand dollars ($300,000.00). 

. "Wherever any company shall issu~ policies for cash premiums only, 
m_ pursurance of th~ auth~n_ty of th1s sectwn, it may waive all contingent pre­
nu urns set fortl1 111 p~hc1es then outstanding. The issuance o[ policies 
~or cash prenuums only_ m p~rsuance _of this section may not be exercised by 
any such c~~pany unt1l wntten not1ce of intention to do so, accompanied 
with a ~ert1fled copy of th~ _resolution of the board of directors providing 
for the 1~suance of such pohc1es, shall have been furnished the Commissioner 
of Bankmg and Insurance." · 

, Nor does t_he purchase of such insurance violate Art. VII I, Sect. IJ, Par. 1 
~~ the Const~tut_wn of 1947 wh1ch provides that ''The credit of the State shall not be 
Glrectly or md1rectly loaned m any case." (See Miller v. Johnson 4 Cal (2d) 
2?5, 48 P. (2d) 956, 958, (Sup. Ct. Cal. 1935). See also French ;_ Milh·ille 66 > J · L. 392, 49 At!. 465, (Sup. Ct. 1901), affirmed on opinion below 67 N ;' ] 
.A9, 51 Atl. 1109, (E. & A. 1902). . ... 

Before a contract is entered into by the State with a mutual insurance com­
pany, the Ia:"~ of the _State in which the mutual insurance company is incorporated 
and th~ c~rt1f1Cate of mcorporation and bylaws of the company must be inspected to 
ascertam 1f they em~ower the mutual insurance comt>any to issue policies that are 
n~n-assessable and Without contingent liability and that the insurance contract com­
phes w1th the statutory conditions, if any. 

REF:R 

Very truly yours, 

GROVER C. RICHMAN, ]R., 

A tlorney- Ge11eral. 

By. ROHERT E. FREDERICK, 

Deputy A tlomey General. 

I 
L. 

ATTORNEY GENERAL 

F~:BHliAHV 24, 1955. 

J-ToN. JosEPH E. McLEAN, 
Co111missioner, Department of 

Cor1servation and Economic Devc/of>111enl, 

State House Annex, 

Trenton 7, New Jersey. 

MEMORANDUM OPINION P-5. 

DEAR CoMMISSIONER McLEAN: 

Re: Public Lands 
Agreements to Lease. 
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You have submitted for our consideration two questions which have arisen in 
connection with the administration of the Department of Conservation and Economic 

Development. 

Question No. I is : 
"Does the Department of Conservation and Economic Development have 

the right to enter into an agreement with a private person to permit him to 
prospect for minerals in a State forest?" 

We are of the opinion that the Department of Conservation and Economic 
Development does not have the authority to enter into such agreement. 

By way of elucidating this answer, it may be helpful to review briefly the 
legislative history of laws enacted relating to forestry conservation. 

The primary purpose of legislation creating the Department of Conservation 
and Development, (Now the Department of Conservation and Economic Develop­
ment) was, among other things, for the "acquiring, holding, protecting, managing 
or developing lands or other properties for the use of the State of New Jersey, 
for a state park or a forest reserve or other state reservation, whether made for 
historic, for scenic, for watershed protection or for a11y other purpose * * *" L. 1929, 
c. 213, sec, 1, p. 399, suppl. to L. 1915, c. 241, p. 426 (R. S. 13 :1-18). The Depart· 
ment was -governed by a board which had ''full control and direction of all state 
conservation and development projects" (R. S. 13:1-1; R. S. 13:1-11 ), and its 
administrative functions were entrusted to a director selectecl by the board. (R. S. 
13: 1-3). 

Chapter 22 of the Laws of 1945 established in the Executive Branch of the 
State Government a State Department of Conservation and created the office of 
State Commissioner of Conservation with the authority to exercise the powers of 
the clepartment and to administer its work. (N. ]. S. A. 13 :lA-S). This act also 
established the Division of Forestry, Geology, Parks and Historic Sites (N. ]. S. A. 
13 :JA-4) and transferred to said division the "functions, powers, duties, records and 
r-roperty of the Department of Conservation and Development and the Board of 
Conservation and Development." ( N. J. S. A. 13.1A-24). Thereafter the Legislature, 
by the Laws of 1948, Chapter 448, established in the executive branch of the State 
Government a principal department known as the Department of Conservation and 
Economic Development (N.]. S. A. 13:1B-1) and transferred the powers and 
duties of the Division of Forestry, Geology, Parks and Historic Sites to said prin­
cipal department. (N. ]. S. A. 13: I B-6). Among the powers granted to the Depart­
ment by the Legislature was the power to use the forest lands for "any other pur­
pose than the maintenance of forests" if the welfare of the state would be advanced. 
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( R . S . I 3 :8- 10) . However, the l(g\;lati,·e h\~:ory is dear tlta t such use must be fo r 
the purpose of maintaining a nd <.:Ootserving tloe fo r est lands or the State for the 
ultima te enjoyment and beadit of tloc people. 

T~e. State has, in gener~l, '"the s«nte rights and powers in respect to property ~; 
an tndtvtdual. It may acquorl! property, re<~l and personal, by conveyance, will ur 
c.tl_ter wise a~d may ~old or dispose o f the same o r apply it to any purpose, public or 
rnvate, as 1t sees !tt. The power of the State in t·espcct of its property r io-h ts is 
vested in the Leg islature, a11d the Legislature alont ca n exe rcise the power ne~ess;o ry 
to the enoyment and protect ion of those · rights, by the enactment of statu tes f<lr 
that purpose." 59 C. J. Sec. 276. See also W11soa ~~- (;lou.-cstcr County 8 d. (l/ Chvso'll 
Fruholders, 83 N . ] . E q. 545, 90 A. 1021. (Ch. Ct. 1914 ) . 

The Department of Conse r vation a nd Economic Development cannot enter intv :111 

agree ment w ith a n individ11;~l, aHoci;otion or corporation permitting pro~pccting for 
minerals in a S ta te forest because the Legislature has not g iven it the a '.J thority to 
C'xercise such power. 

Question No. 2 is : 

"Does this d epanment lo<tvc the right to leas<: mi11ing righ:s at a reoot ;,l 
on a royal ty basis, an(.) if so, must tiH·rc first be advertising and award to 
the fi r s t bidder?" 

We are of the opiniou that the Dep<~rtonelll doe~ net have the right to 1.-asc: 
ur contract fo r mining right s o11 a11y b~sis . 

" A contract or the State m\•st ordina rily r est upon some legisla ti ve enactment", 
(49 A m. Jur. Sec. 62, p . 275), and a s we have indicated, no a ut honty has been 
gran te d by the Legisla ture tt5 the Depa r tment o[ Couser va tion a nd Economic Develop­
ment to enter int o an agreement wi th a ny individual, associa tion or corporatiu11 fur 
prospecting right~ in S ta te owned lands. 

RMY :BK 

HoNORABLE w ·tLLIAM F . KtLLY, JR., 

/-'resident, Civil Service Co111missio,., 

S tate H ouse, 
Trenton 7, New Jersey . 

V cry truly your s, 

GHO\'ER c. l{I(•H MI\N , J II ., 
A IIOYIItY c~IIC'ral. 

By : ROGER M. y A:-!CEY, 

Dc{J111.1· A ll ornry (;currnl. 

March L, 1955. 

MEMORANDUM OPINION P-6. 
DEAR PRESI DENT KELLY : 

You have requested a uvice as to the power of the Depa rtment o f C ivil Ser vice 
to deal w ith a situation i11 which it is a lleged tha t an a pplicant for a promot ion in 
the ser vice of a municipality ha s made a false r espon se to :~ question conta in~d 

in the a ppl ica tion for p romotion 

As we understand the facts the applicati on asked the question "Have you ever 
been convicted of a crime?" to which response was give n in the ne;;-at ive. Tloe 
appli cation was proc~ ssed, the employee's name certified as eligible for proonn-

1. 
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tion a nd the promotion was made by the appointing a uthority. It has now come 
to the attention o! the Dcpartonent tha t the employee was convicted ol a ssault, 
batte ry a n<l robbery in 1929. In just ificat ion of th e negative response the employee 
maintain s tha t l1c was pardoned fo r the offense and has submitted a County Clerk's 
certificate purpo rtedly evidencing that {act. A n examination o ( the certificate 
reveals that the former Court of Pardons remitted the forfeiture o f the right o£ 
being an elector on December 1, 1938. 

We shall fi rst consider the effect of the action taken by the former Court of 
Pardons. It is our opinion that the specific a ct ion taken by the Cour t of Pardons 
does not have the effect of extinguishing the .com mitted crime. The Court of Par­
dons unuer the New Jersey 1844 Constitut iou, A rticle V , paragraph 10, was empow­
e red' to remit fines a nd forfeitures and to grant pardons· after conviction in all 
cases except impeachment. This court has since been abolished . Under R. S. 
2 :197-2. repealed by P . L 1948, c. 83, any pen on a fter conviction and ser vice of 
~entente could appl y to tbe Court of Pardons for a pardon and restorati on of rights 
and pr ivileges forfeitetl as a r esult of said conviction . The Court o f Pardons 
t·xisted a~ a creature o[ the Executive power and could gr<~nt full or limited 
!Jllrdons. A restoration of suffrage right s was considered as a limited pardon by 
(,. Rc N~v hrsey Court of PardON, 97 N .J . Eq. 555 (E. & i\. 1925); a nd Cook v . 
fl oflrd of FruJoolders, 26 N.J.L. 326 (Sup. Ct. 1847) alf'd. 27 N .).L. 637 ( E . & A . 
!858) . Uttder these cases any p.ardon, whethe r full or limited, o per a ted pros­
pecti ve ly and not r etrospectively and, therefore, did no t erase the fact that a crime 
wos committed . See also Sto.te v . To.u.s-imorc, 3 N. ] . 516 . ( 1950) . 

H ad these facts been k nown to the D epartment be(ore its approval o f the appli­
c Jtion and certi ficates o( the individual as eligible fo r the promotion soug ht, the 
Chief Exarniuer and Secretary, in the proper exercise of his d iscret ion, could have 
rej ected the ar>plication a nd refused to certify the name of the ind ividual as eligible. 
Rule 26 of the Civil Service Rules specifically grants such permissive discretionary 
power to the Chief Examiner and Secretary. lt provides as follows 

"The chief examiner and sec reta ry rnay reject the a pplication of <lilY 

person for admission to tests for a given position or r efu se to test any 
a pplicant o r to cert ify the name of an eligible from the em ployment h st for 
any of the following or ether good causes : 

* * ... .. 
(d) Tha t the applicant has been gu ilty or a crime or of d isgrace!ul 

cond uc t ; 
it • • .. 

( f) That the applicant has intentionally made a false s tatement in his 
applicat ion with r egard to a ny material fact or has practiced or attempted 
to practice deception or fraud in connection with such applicatton; . . . ~ 

T he chie£ examiner and secret3 ry shall notify in writing any person 
who~e application is rejected under this rule specifying the cause for th_e 
rejecti on . Upon r eceiving a w ritten request from any person whose a pplo ­
ca t.i on is rejected the president may g ive him an opportunity to show cause 
why such application should not be rejecte d, but atmounced tests sha ll not 
be pos tponed or delayed for this r eason." 
See a lso : R. S. 11 :9-10, Civil Service Rule 39. 
Since the underlying facts were not known to the Cbie{ Examiner and Sec­

retary a t the time the employee' s name was certified we sh all now coo1sid cr what 

ac 1ion can be taken. 
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We have noted that you have been previously advised by an opuuon dated Jan n­
ary 18, 1918 that the Civil ·service Commission has no power to revoke or direct 
the revocation of an appointment. That opinion stated, 

"I am unable to find anything in the Civil Service Law authorizing 
The Commission to revoke the appointment of any officer or employee 
appointed to or to require the person having the power of appointment to 
revoke the appointment. The appointment having once been made in 
accordance with the provisions of the Civil Service Act and by the proper 
authority. I think it unquestionable that the Civil Service Commission 
has no further power in the matter." 
While unquestionably a certification should not ordinarily be disturbed we can­

not agree that the Commission is completely without power in the matter. The 
Commission is specifically empowered to enforce the provisions of the Civil Service 
Law and the rules and regulations promulgated thereunder, R. S. II :1-7. If it is 
found that an applicant for a position has violated a provision of the statute by fur-. 
nishing false information, see R. S. 11 :23-1, R. S. ll :23-2, the Commission in the 
exercise of its enforcement powers could revoke the certification upon which the 
appointment or promotion was based. In keeping with the basic policy of the act to 
afford employees an opportunity to be heard before action affecting their position 
is taken we think a hearing should be held by the Commission with full opportunity 
being given to the employee to offer evidence in justification or mitigation. The 
power to reconsider action previously taken is one which should be exercised 
sparingly. Matters which have been closed should not be reopened for trivial reasons. 
The exercise of the power requires sound discretion, Klauss v. Civil Service Com-
111<S.<irm, 132 N. ]. L. 434 (Sup. Ct. 1945). 

If after a hearing it is found that the information upon which an appointmeqt 
or promotion was based was fraudulently falsified it would have the power to take 
appropriate action. In this case appropriate action would take the form of revoca­
tion of the certification upon which the promotion was based. This could be 
t"nforced if necessary by withholding approval of the payroll under R. S. II :22-20, as 
amended, or by an action for enforcement under the provisions of R. S. 11 :1-7. 

It should be remembered that even if the applicant had disclosed that he 
had been convicted of a crime, it does not' necessarily follow that he should have 
been excluded from eligibility. Civil Service Rule 26 allows the Chief Examiner 
and Secretary to determine in his discretion whether the public interest would be 
endangered by appointment of an individual who had been convicted of a crime. The 
wording of the Rule is permissive and not mandatory; if the Chief Examiner and 
Secretary is of the opinion that the commission of the crime in 1929 does not indicate 
a present moral unfitness for the position the individual would not be disqualified 
for the position. 

The alle-ged misrepresentation question is of a different nature. On this issue 
it should be determined factually whether the applicant intended to deceive the 
Department or whether he believed in good faith that the document obtained from 
the Board of Pardons vitiated the crime. Whether he intended to obtain the pro­
motion by fraudulent means is a factual question which should be determined in 
a quasi-judicial manner with opportunity being extended to the employee to present 
evidence in his be hal f. 

DMS;b 

Yours very truly, 

GROVER c. RICHMAN, }R., 
Attorney General. 

By. DAVID M. SATZ, }R., 
Deputy Attorney General. 

L. 

ATTORNEY GENERAL 

HoNORABLE D. KNOWLTON READ, Chairma~> 
Narcotic C oatrol Commission, 

State House, 
Trenton 7, New Jersey. 

MEMORANDUM OPINION P-7. 
DEAR MR. READ: 
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March 16, 1955. 

You have requested our opinion as to the effect of the mandatory s:n~encing pro­
'•ision of N. ]. S. 2:A168-1 on the provisions of N. ]. S. 24:18-47 provtdmg_ the pen­
alties for violations of the Uniform Narcotic Drug Law (Chapter 18 of Tttle 24 of 
the Revised Statutes). 

N. ]. S. 2A :168-1 permits a sentencing court, where it de~ms i~ _to be in the b_est 
interests of the defendant and of the public, to suspend the 1mpostt10n or executwn 
of sentence and place the defendant on probation for not less than I year and not more 

than 5 years. 
However as to sentences imposed for a violation of any provision of the Uni­

form Narcoti~ Drug Law (Chapter 18 of Title 24 of the Revised Statutes), N. ]. S_ 

2A :168-1 provides: 
"The provisions of this section shall not permit the suspension of the im­

position or execution of any sentence and the placing of the defend_ant _on 
probation after conviction or after a plea of guilty or non vult _for vwlatwn 
of any provision of chapter eighteen of Title 24 of the Rev1sed Statutes 
except in the case of a first offender." 
It is clear that N. ]. S. 2A:l68-l does tiotpermit a judge·sentencing a defendant 

for a violation of Chapter 18 of Title 24, to suspend the imposition of the_ jail sente?~e 
if the defendant is a second or a subsequent offender and that he must tmpose a Jatl 
sentence for the period set forth in R. S. 24:18-47. 

CoLONEL JosEPH D. RuTTER, 
Snperintendcnt of State Police, 

West Trenton, New Jersey. 

Very truly yours, 

GROVER C. RICHMAN, }R., 
Attorney Gmeral. 

By: FRANCIS J. TARRANT, 
Deputy Attorney General. 

April 11, 1955. 

MEMORANDUM OPINION P-8. 

DEAR SIR: 
You have asked for our opinion in respect to the following questions relating to 

the statutes of limitation. 
1. Under Title 2A :159-3, is the limitation on this type of crime (public offi-

cials, etc.) still five years? 

N. J. S. 2A :159-3 provides as follows : 
"Any person holding or having held, or who may hereafter hold, any 

public office, position or employment, either under this state or under any 
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political subdivision or agency thereof, whether elective or appointive, or any 
person being or having been, or who may hereafter be, an executor, adminis­
trator, guardian, trustee or receiver, or any officer or director holding or 
having held, or who may hereafter hold, office, position or employment with 
any public, quasi public or public quasi corporation or with any charitable, 
religious or fraternal organization or with any mutual benefit society or 
association for nonpecuniary benefit or with any bank or building and loan 
association or saving~ and loan association or with any trust, insurance, mort­
gage, guaranty, title or investment company, may be prosecuted, tried and 
punished for any forgery, larceny or embezzlement, or conspiracy to commit 
for<gery, larceny or embezzlement, or conspiracy to defraud, committed while 
in such office, position or employment, where the indictment has been or 
may be found within ftve (5) years from the time of committing such offense. 
This section shall not apply to any person fleeing from justice." 

There has been no legislative change in the provisions of the above since May 
5, 1938, when the foregoing section became effective, by reason of which its provisions 
are the existing law on the subject. 

2. Under Title 2A: 159-1, is· the limitation of prosecution for the crime of 
Treason still three years? 

N. ]. S. 2A:l59-1 provides as follows: 
"No person shall be prosecuted, tried or punished for treason, unless the 

indictment therefor shall be found within 3 years next after the treason shall 
be done or committed. This section shall not apply to any person fleeing 
from justice." 

Since treason is punishable with death (N. J. S. 2A :148-1), the provsions of 
N. J. S. 2A :159-2, as amended, (see below) do not apply, for the reason that crimes 
punishable with death are expressly excluded therefrom. 

The answer to your question is in the affirmative. 

3. Are gambling crimes committed prior to the enactment of N. ]. S. 2A :159-4 
qiJl in the same two-year limitation as other crimes under section 2A: l 59-2, prior to 
its amendment effective June 30, 1953? 

Prior to the enactment of N. J. S. 2A :159-4, (effective April 23, 1952), the 
statute of limitations on prosecutions for all crimes including gambling and gaming 
(crimes punishable with death and those committed by public officials excepted) fixed 
a period of two years ( N. ]. S. 2A : 159-2), within which time an indictment must 
br found. 

N. ]. S. 2A ·159-2, as amended effective June 30, 1953, provides as follows· 

"Except as otherwise expressly provided by law no person shall be 
prosecuted, tried or punished for any offense not punishable with death, unless 
the indictment therefor shall be found within five years from the time of com­
mitting the offense or incurring the fine or forfeiture. This section shall 
not apply to any person Aeeing from justice." 

Prosecution of gambling offenses committed prior to April 23, 1950, where no 
indictment has been found, are now barred by the statutes of limitation. 

4. Are all gambling crime limitations now five years? 

N. ]. S. 2A :159-4, which became effective April 23, 1952, provides as follows: 

"Any person who shall, contrary to law, gamble or operate any gamb­
ling device, practice or game of chance, o~ conduct a lottery or sell any 
lottery ticket, may be prosecuted, . tried: 'and punished therefor where the 
indictment has been or may be found within four years froni the time of com-

i 
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mtttmg such offense. The limitation of any such criminal prosecution shall 
not apply to any person fleeing from justice." 
N. ]. S. 2A :159-4 was amended. effective July 20, 1953, and read~ as foHows: 

"Any person who shall, contrary to law, gamble or operate any gambling 
device, practice or game of chance, or make or take what is commonly known 
as a book, upon the running, pacing or trotting, either within or without 
this State, of any horse, mare or geldin-g, or conduct the practice commonly 
known as bookmaking or pool selling, or keep a place to which persons may 
resort for engaging in any such practice, or for betting upon the event of 
any horse race or other race or contest, either within or without this State, 
or for gambling in any form, or conduct a lottery or sell any lottery ticket, 
may be prosecuted, tried and punished therefor where the indictment has been 
or may be found within five years from the time of committing such offense. 
The limitation of any such criminal prosecution shall not apply to any 
person Aeeing from justice." 
The statute ol limitation on prosecutions for gambling crimes is as follows: 

a. Cri-mes committed prior to April 23, 1950, where no indictment has 
been found, are barred; 

b. Crimes committed after April 23, 1950 are coyered by the five year 
statute of limitations. The statute fixing the period of limitation at 
four years has no effect presently since all crimes committed after 
April 23, 1950 were not barred from prosecution prior to the enact­
ment ol the five year limitation on July 20, 1953. "An Act extending 
the time for prosecution of certain offenses from two years to five, 
though it had no effect on cases in which the limitation had expired, 

was operative on those where the limitation had not expired prior to 
its enactment." (State v. Miller, 4 N. ]. L. ]. 252 (Middlesex Oyer 
& Terminer, May Term 1881). 

5. Are any crimes covered by R. S. 2A :I 59-2 committed prior to the enactment 
of the amendment of 1953 still to be listed and carried for two years, or does the limi­
tation automatically increase to five years~ 

All crimes, excluding gambling, those punishable with death and those commit­
ted by public officials are subject to the following limitations on the prosecution: 

a. Crimes committed prior to June 30, 1951 are barred by N. ]. S. 
2A :159-2. 

b. Crimes committed after June 30, 1951 are covered by the five year 
statutes of limitation (N. ]. S. 2A :159-2, as amended) and are not 
barred. 

It is to be noted that all of the above statutes of limitation do not apply in favor 
of "any person fleeing irom justice." 

SNS :BK 

Yours very truly, 

GROVER c. RICHMAN, ]R., 

Attorney General. 

By: SAuL N. ScuECHTE.R, 

Deputy Attorney General. 
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April 18, 1955. 

HONORABLE CHARLES SUMME.RS, 

Chairman, Consolidated Police 
& Firemen's Pension F11nd Commission 

State House, 
Trenton, New Jersey. 

MEMORANDUM OPINION P-9. 
DEAR SIR: 

Your recent letter requested an opmwn as to whether your Commission may 
pay a subsidy in addition to the salaries of secretaries employed by your Com­
mission. 

As a matter of fundamental policy, an employee's salary is generally intended 
to compensate him for all services rendered to the State, so long as he is not 
required to work beyond the ordinary hours of duty. See N. ]. S. A. 52:14-17. 13. 
Rule 18 of the Civil Service Rules provides, in part, 

"The rates of pay set forth in the compensation plan represent the total 
remuneration including pay in every form, except as otherwise expressly 
provided in the compensation schedule for the class." 

Civil Service Rule 20 provides, in part, as follows; 
"Extra compensa~i_on and overtime payment. 1. State Service. No 

extra compensation, bonus or special payment for extra work shall be paid 
any permanent or temporary employee unless the work for which such 
l'.xtra compensation, bonus or special payment is proposed, is performed 
entirely outside of the regularly prescribed hours of duty and is indepen­
dent of the regular routine daily duties of the employee for whom such extra 
pay is proposed. No pay roll, estimate or claim for such extra compensa­
tion, bonus or special payment shall be approved for any state employee 
unless such extra employment for pay, together with the rate of compen­
~ation to be paid therefor, is first reported to and authorized by this 
department and such payment shall be not in excess of the rates established 
by this department after consultation with appointing authorities and their 
principal assistants." 

The Civil Service Rules thus prohibit the payment of extra compensation unless 
i~ is performed entirely outside the regularly prescribed hours of duty. 

We conclude, therefore, that it would not be proper for your Commission to pay 
a subsidy to the salaries of the secretaries of your Commission. 

Yours very truly, 

GROVER c. RICHMAN, ]R., 
Attorney Gen~ral. 

By. ]OHN F. CRANE, 

Deprtty Attonzey General. 

l 

ATTORNEY GENERAL 

HoN. FRF-DER!CK ]. GASSERT, ]R., 

Director, Division of Motor Vehicles, 

State House, 
Trenton, r\ew Jersey. 

MEMORANDUM OPINION P-10. 

DEAR DIRECTOR GASSERT: 

225 

May 4, 1955. 

Yon have requested our opunon as to whether you have the power under R. S. 
39:5-32 to grant a new motor vehicle driver's license to a person whose driver's 
license was permanently revoked in 1948 upon a second conviction for drunken driv­
ing. You inform us that the "first" conviction occurred in the State of North Caro­
lina under the motor vehicle or criminal laws of that State. 

R. S. 39:5-32 authorizes the Director of the Division of Motor Vehicles to issue 
a new driver's license at any time to any person whose license previously was revoked. 
R. S. 39 :4-50 imposes mandatory penalties for drunken driving, as follows: 

"A person who operates a motor vehicle while under the influence of 
intoxicating liquor or a narcotic or habit producing drug, or permits another 
person who is under the influence of intoxicating liquor or a narcotic or habit 
producing drug to operate a motor vehicle owned by him or in his custody 
or control, shall be subject, for a first offense, to a fine of not less than two 
hundred nor more than five hundred dollars ($500.00), or imprisonment for 
a term of not less than thirty days nor more than three months, or both, in 
the discretion of the magistrate, and shall forthwith forfeit his right to oper­
ate a motor vehicle over the highways of this State for a period of two years 
from the date of his conviction. For a subsequent violation, he shall be 
imprisoned for a term of three months and shall forfeit his right to operate 
a motor vehicle over the highways of this State for a period of ten years 
from the date of his conviction and, after the expiration of said period, he may 
make application to the Director of the Division of Motor Vehicles for a 
license to operate a motor vehicle, which application may be granted at the 
discretion of the director. A magistrate who imposes a term of imprisonment 
under this section may sentence the person so convicted either to the county 
jail or to the workhouse of the county wherein the offense was committed. 

"A person who has been convicted of a previous violation of this section 
need not be charged as a second offender in the complaint made against him 
in order to render him liable to the punishment imposed by this section on a 
second offender." 
The Superior Court, Appellate Division, held in Mac Kinnon v. Ferber, 16 N. ]. 

Super. 390 ( 1951) that the grant of power contained in R. S. 39:5-32 is confined to 
cases where the Director or a magistrate has revoked a driver's license in the exercise 
of a discretionary authority and, specifically, not to a case of forfeiture pursuant 
to R. S. 39:4-50. By amendment in P. L. 1952, c. 286, the penalty under R. S. 39:4-50 
for second offenses was reduced from permanent forfeiture to forfeiture for ten 
years. 

Thus, you raise the question whether you as Director can disregard the penalty of 
forfeiture imposed by a magistrate purportedly pursuant to R. S. 39:4-50, by an inde­
pendent determination that the applicant for a new license was punishable only as a 
first offender because his previous conviction was sustained in another j urisdiGtion. 

By the express terms of R. S. 39:4-50, a person who has been convicted of a 
previous violation of that section may be liable for penalties as a second offender, 
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although the complaint <lgainst him for drunken driving fails to charge him as a 
second offender. The (act of the first drunken driving conviction in New Jersey is 
therefore not an issue in determining guilt or innocense of the second charge. 

In MacKinnon v. Ferber, sap-ra, a magistrate imposed a sentence for a first 
drunken driving violation. Upon report of the conviction, the then Commissioner of 
Motor Vehicles discovered a prior conviction in New Jersey and notified the motorist 
that his license was permanently forfeited. This action by the Commissioner was 
sustained. Judge Bigelow wrote for the court: 

"The act of operating an automobile while intoxicated does not of itself 
work a forfeiture, but a conviction effects a forfeiture by force of R. S. 

:39 :4:50, whether or not the judgment expresses the forfeiture. And if the 
conviction is, in fact, a second one, the forfeiture is permanent .. . " 

The former Court of Errors and Appeals in State v. Mowel, 116 N. ]. L. 354 
(1936) quoted with approval the language in State v. Rowe, 116 N. J. L. 48 (Sup. 
Ct. 1935) that a former conviction for drunken driving in New Jersey "was rele­
vant ... on the question of punishment only." 

Nevertheless, the Supreme Court in State v. Myl!·rs, 136 N . J. L. 288 (1947) 
set aside a sentence imposing the penalties for a second conviction under R. S. 39:4-50 
on the ground that the accused had no opportunity to be heard on the truth or accu­
racy of the certification of a previous conviction. Chief Justice Case said at p. 291 ; 

"We do not hold that those factors need be introduced at the trial, but 
we do find that the de{endant should be given knowledge of the contents of 
the certification of earlier conviction by virtue of wliich he is to be sentenced 
and an opportunity to address himself thereto before sentence is pronounced. 
There was, therefore, error in the fixing of sentence." 

The conviction in State v. Myers was in the Court of Special Sessions on appeal 
and trial de novo. The then Department of Motor Vehicles submitted the certifica­
tion of the prior drunken driving conviction in New Jersey between the trial and 
the imposition of sentence. 

State v. Myers is not cited in Mac Kinnon v. Ferber, supra; according to the 
MacK in~ton decision, the forfeiture is automatic and the function of the Director of 
the Division of Moto1· Vehicles in refusing a new license is ministerial upon discov- . 
cry of the record of an earlier conviction. 

The opportunity to be heard prior to the imposition of sentence is a requirement 
of procedural due process of law according to the rationale of State v. Myers, s1opra. 
The constitutional right presumes that an adjudication of the issue will ensue. 
Stanley v. Board of Chosen Freeholders, 60 N. ]. L. 392 (Sup. Ct. 1897) ; Callan v. 
Gill, 7 N.]. 312 (1951); Hyman v. Muller, 1 N.J. 124 (1948). 

Reconciling Mac Kinnon v. Ferber and Stale v. Myer.<, the motorist must be 
granted a hearing on the validity of the first conviction of drunken driving prior to 
the imposition of the additional sentence for a second offense, with a right of judicial 
appeal. If the sentence fails to impose the mandatory penalty for a second offense, 
the Director must nevertheless trea t this an automatic ten year revocation case 

· upon notice to the convicted motorist and an opportW1ity for him to be heard relative 
to the validity of the first conviction. Notification of permanent revocation was made 
to the accused according to the recital of facts in Mac Ki>mon v. Ferber. Under 
the State Constitution and Rules of Court, adverse action by the Director is review­
able by a proceeding in lieu of prerogative writ. Mac Kinn,on v. Ferber recognizes 
the practicality that ma-gistrates may not be apprised of earlier drunken driving 
convictions prior to disposition of such cases. 
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The question whether a conviction of drunken driving in another State is a 
first offense, as this term is used in R. S. 39 :4-50, is a matter for j udicial determi­
nation. While there is no authority directly in point in this State, we point out that 
R. S. 39 :4-50 specifies that a person who has been convicted of "a rrevious violation 
of this section" need not be charged in the complaint as a second offender. In addi­
tion, as an established rule of construction, penal statutes must be strictly construed. 
See State v. M1mdet Cork Corp., 8 N. ]. 359 (1952). There are no guiding prece­
dents under the Habitual Criminal Act (N. J. S . 2A :85-8 et seq.) or the Uniform 
Narcotic Drug Law (R. S. 24 :18-1 et seq.) , both of which expressly authoriz~ the 
imposition of more severe penalties for second offenses after convict ion of comparable 
crimes under the laws of the United States or of another State. 

Hi111'ekens v. Magee, 135 N . J . L. SJ71 (Sup. Ct. 1947) and Tichenor v. Magee, 
4 N . J . Super. 467 (App. Div. '1949), which uphold the discretionary authority of 
the Director of the Division of Motor Vehicles to revoke a license because of an 
out of State drunken driving conviction are not in point. The sta tutes governing 
these two decisions are R. S. 39:3-10 and R. S. 39 :5-30. The former sets forth that: 

"the director in his discretion may refuse to grant a license to drive 
motor vehicles to a person who is, in his estim~tion, not a proper person to 
be granted such a license .. . " , 

whi le R. S. 39:5-30 empowers the Director to suspend or revoke any license for 
a violation of the Motor Vehicle T itle or 

"on any other reasonable grounds." 

The Appellate Division said in the Tichenor decision at p. 471; 

"We are satisfied that plaintiff's conviction in Maryland is reasonably 
comprehended within the term 'other reasonable grounds' (R. S. 39 :5-30) 
justifying defendant's revocation of plaint iff's New Jersey license. Upon 
conviction of a person for operating an automobile while under the influence 
of intoxicating liquor over the highways of this State, his right to operate 
a motor vehicle is forfeited for a period of two years. R. S. 39 :4-50. It 
reasonably fo llows that one holding a N ew Jersey driver's license, upon 
proof of a conviction for that offense in another State, should not be permitted 
to continue to operate a motor vehicle in New Jersey." 

In response to your specific inquiry therefore, we advise you that the determina­
tion of the magistrate in 1948, imposing sentence for a second drunken driving 
conviction, is binding upon you nnd cannot, in effect, be collaterally set aside. No 
appeal was taken nnd the magistrate's decision stands invulnerable to collateral 
at tack. 

On the broader question, we advise you t hat you may in your discretion r egard 
a drunken driving convict ion preceded by a similar out of State offense as grounds 
for revocation of the driving privilege. In the absence of a judicial decision to the 
contrary, you are not compelled to but may revoke a New Jersey driver's license 
for ten years upon ascerta ining that a drunken driving violator had sustained a con­
viction for that offense in another jurisdiction. 

Yours very truly, 

GROVER c. RICHMAN, }R., 

A ttorncy General. 

By: D.wm D. FuRMAN, 

Deputy Attorney General. 



228 

MR. AARON K. NEELD, Director, 
Division. of Ta.~·ation, 

State House, 
Trenton, New Jersey. 

OPINIONS 

MEMORANDUM OPINION P-11. 
DEAR MR. NEELD: 

May 11, 1955. 

.. You have requested an opinion concerning the running of interest on public 
uhltty franch1se and gross receipts taxes under L. 1940, c. 5, as amended (R. S. 
54 :31-45, et seq.). 

You in~o.rm us that there are presently pending before the Division of Tax 
Appeals pet1tlons filed b! the Atlantic City Transportation Company seeking review 
of the amount of franchtse and gross receipts taxes assessed against it for the years 
1951, 1952, 1953 and 1954. 

Your letter puts the question as follows: 

". · · whether the taxes assessed for the years 1951 through 1954 bear interest 
from the da_tes whe~ these taxes would ordinarily have become payable or 
whether no mterest ts chargeable until the entry of judgments on the appeals 
above mentioned." 

. More specifically? you ,~tate the ~uestion to be "whether section 54 :31-58 suspends 
all mterest charges m those cases mvolving appeals from assessments of franchise 
;.nd gross receipts taxes." 

In our opinion, it is clear that an appeal by a taxpayer of the amount of fran­
chise_ and gross receipts taxes assessed against it does not toll the running of interest 
pendmg the final determination of such an appeal. 

R. S. 54:31-58 provides as follows: 

"The taxes payable by each taxpayer hereunder shall be and remain a 
first lien on the property and assets of such taxpayer on and after the date 
the same become payable, as her~in provided, until paid with interest thereon, 
and the same shall be collected m the same manner and subject to the same 
dis~ou~t~ , interest and penalties as personal taxes against other corporations 
or mdtvtduals and the same proceedings now available for the collection of 
personal tax~s against other corporations or individuals shall be applicable 
to the collectiOn of the taxes hereby 1mposed and payable to any municipa lity." 
The same section of the act does prevent interest from runnin"' pending certain 

appeals, by providing that: " 

"In case of an appeal from any apportionment valuation or apportionment 
or any review thereof in any court, the portion of any such tax not paid prior 
to the commencement of any such appeal or proceedings for review, shall not 
bec?me payable until thirty days after final determination of such appeal or 
revt~w and the certification or recertification of the apportionment, if 
reqmred." 

But, the very wording of this provision postponing the due date for subject 
taxes _limits the operation thereof to appeals from apportionment and apportionment 
valuatiOns. Such postponement is not made applicable to appeals from the amount 
of the assessment, which ·is the basis for the relief sought in the appeals now pending 
before the Division. 

. Only an aggrieved municipality is authorized to appeal the apportionment valu­
atiOns (R. S. 54 :31-53) and thus bring the postponement provision into operation. 

l 
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Indeed, for the taxpayer to appeal the apportionment valuations or the apportion­
ment would be fruitless for no. matter what change was made in either, the amount 
of the tax assessed against the . ·taxpayer would not be affected. Moreover, even if 
it desired to do so, the taxpayer would not be permitted to contest either the appor­
tionment valuation or the apportionment. See New Jersey Water Company v. 
Hendrickson, 88 N.J. L. 595 (Sup. Ct. 1916); aff'd 90 N.J. L. 537 (E. & A. 1917). 

The letter accompanying your request for this opinion indicat e~ that there is a 
question as to the rate of interest to be charged on franchise and gross receipts 
taxes paid after the due date. As quoted above, R. S. 54 :31-58 provides that these 
taxes shall be " .. . subject to the same ... interest ... as personal taxes ... " 
This has reference to the interest rate on personal property taxes, for which a 
taxpayer is personally liable under R. S. 54 :4-1 , as amended. 

The interest rate .on such taxes is arrived at pursuant to R. S. 54 :4-67 which 
states, inter alia : 

"The goveming body may also fix the rate of interest to be charged for 
the nonpayment of taxes or assessment on or before the date when they 
would become delinq.uent. The rate so fixed shall not exceed eight per cent 
per annum." 
Thus, a resolution adopted in accordance with this provision operates to fix the 

rate of interest to be charged on franchise and gross receipts taxes paid after the 
due date. 

HoN. ARCHIBALD S. ALExANr>~R . 
State Treasurer of N cw J cr sey, 

State House, 
Trenton 7, New Jersey. 

Yours very truly, 

GRovER C. RICHMAN, Jn., 
Attorney General. 

By: THOMAS L. FRANKLIN, 

Deputy AllorneJ• General. 

May 16, 1955. 

MEMORANDUM OPINION P-12. 
Re : Pension Fmu:l Vo1tcher Signatures 

DEAR MR. ALEXANDER : 

We have your recent memorandum requesting our opmton as to whether the 
chairman of the board of trustees of a pension fund may "properly authorize tl1e 
secretary of the board, or some other official of the board, to affix his signature 
by machine" to the pension fund vouchers. 

The several statutes creating the State Pension Fund Systems vary somewhat 
in defining the powers and duties of the officers of the board of trustees or commis­
sioners who are charged with the responsibility of administering the pension funds. 
Some statutes provide that all payments from the funds shall be made by the Stato: 
Treasurer only upon "vouchers signed by the chairman and countersigned by the 
secretary of the board of trustees," (N. ]. S. A. 43:15A-35), while others provide 
that all moneys paid out of the pension fund shall be paid by the State . .Treasurer 
upon warrants "signed by the president and secretary of said pension commission, 
or such other officers as the pension commission shall designate," (R. S. 43.7-19, 
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as amended). Still others provide that all payments from the pension fund shall 
be made by the State Treasurer "only upon vouchers signed hy the chairman and 
,ountersigned by such other person as the board of trustees may design1te," ( R. S. 
18 :13-104), and R. S. 43 :16A-14(2) states that all payments shall be made by the 
State Treasurer only "upon vouchers signed by two persons designated by the board 
of trustees." (See also N.J. S. A. 43:8A-17(2), R. S. 43:16A-14(2) and R. S. 
43 :7-19, as amended.) 

In determining the question posed, we think that it turns on the proposition as to 
whether the statute creating a particular pension fund gives authority to the pension 
officer to delegate his power to sign the voucher arid whether the exercise of that 
power is discretionary or ministerial. 

Generally, it has been held that in the absence of statutory authority, a public 
dficer cannot delegate his discretionary authority. "An officer r to whom a power of 
discretion is entrusted, cannot delegate the exercise thereof, except as prescribed by 
statute" (67 C. J. S. Sec. 104). "Where judgment and discretion are required of 
municipal officers, they cannot be delegated without express legislative authority." 
(State, Danforth. pros.- v. City of Paterson, 34 N. ]. L. 163, (Supreme Court 1870). 
"A public officer charged with the performance of official duties does not necessarily 
have the power to delegate his authority to a person not authorized by law to act," 
(43. Am. J ur. Sec. 461). "Official duties involving the exercise of discretion and 
judgment for the public weal cannot be delegated. They can be performed onlv in 
person." (43 Am. Jur. Sec. 461.) · 

It is not easy to enunciate a hard and fast rule distinguishing which acts are 
uiscretionary from those :which are ministerial, but the following definitions have 
• cceived court approval: 

"A ministerial act. has been defined as 'one which a person or board 
,lerforms upon a given state of facts, in a prescribed manner, in observance 
of the mandate of legal authority and without regard to or the exercise of 
his own judgment upon the propriety of the act being done' * * *. 

"Discr~tion may be defined, when applied to public functionaries, as the 
power or nght conferred upon them by law of acting officially under certain 
circumstances, according to the dictates of their own judgment and conscience 
and not controlled by the judgment or conscience of others." (Independent 
School District of Danbury v. Christiansen, 49 N. W. 2d 263 (Supreme 
Court Iowa, 1951). See also Schwartz v. Camden, 77 N. J. Eq. 135 (Ch. 
1910). 

The officers and members of the. several bo~rds of trustees and commissions are 
legislatively charged with the responsibility of administering the pension funds. The 
signing of the warrant by the pension officials is evidence of the determination made 
by them, in the exercise of their judgment and discretion, that the payee is entitled 
under the existing facts and law, to the pension payment therein referred to. Th~ 
IJOwer ici make this- determination cannot be delegated, unless there be specific statu-
tory authorization for such delegation. · 

Since several of the pension acts contain express authority for the delegation of 
the power to sign pension vounchers, while others do not, reference should be 
made in each case to the applicable statute. 

RMY:BK 

Very truly yours, 

GROVER C. RrcHMAN, JR., 

Attorney General. 

By : ROGER M. yANCEY," 

Deputy Attorney General. 

1 
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May 19, 1955. 

BoN. JosEPH E. CLAYTON, 

Assistant Commissioner of Education, 

175 West State Street, 

Trenton, New Jersey. 

MEMORANDUM OPINION P-13 

DEAR COMMISSIONER: 

You have requested our opmton as to whether it is lawful for a State Teachers' 
College to enter into an agreement with an English college for an exchange profes­
sorship, whereby a professor in the State Teachers' College will be granted a leave 
of absence with full pay during the year of his teaching at the English college, while 
our State Teachers' College will receive during that same period the services of 
the professor from the EnglisiJ college at no cost to this State. Thus the two pro­
fessors will exchange places for the academic year, with each continuing to t·eceive 
his salary from the institution where he is a regular faculty member. The l:nited 
States Office of Education is fostering such exchange professorships with foreign 
countries in cooperation with your department and with departments of education 
in other states. 

In our opinion the arrangement above described would be legal and proper. 
While the statutes pertaining to State teachers' colleges are silent on this particular 
point, the control and management of these colleges are vested by R. S. 18:16-11 
and 18:16-20 in the Commissioner of Education, subject to the approval of the 
State Board of Education. The latter section provides among other things tl1at the 
Commissioner, subject to the approval of the State Board, shall "Appoint and remove 
principals, teachers and other employees, and fix the compensation of those whose 
compensation is not fixed by statute or otherwise determinable by authority of 
Jaw." R. S. 18:16-21 provides: 

"The commissioner, with the approval of the state board, may make regu­
lations concerning leaves of absence and payment ·during such leaves for 
teachers employed in the state normal scllools and state teachers' colleges." 

We believe that the granting of a leave of absence with full pay in connection 
with an exchange professorship as above outlined falls within the powers vested in 
the Commissioner and the State Board by the statutes just cited, and partciularly 
R. S. 18:16-21. Under this arrangement ·the State would receive, from the foreign 
professor, without added cost, services the same as or equivalent to those regularly 
performed by the faculty member of our teachers' college, while he in turn would 
be obtaining valuable experience and knowledge during his year abroad. For these 
reasons, tile proposed exchange professorship would serve the interests of the State 
and may be entered into pursuant to the legal authorjty granted by R. S. 18:16-21. 

A similar statutory provision is found in R. S. 11 :14-1, which authorizes the 
Chief Examiner and Secretary of the Civil Service Commission to prepare regula­
tions regarding leaves of absence with or without pay for employees. in the classi­
fied service. In a. memorandum opinion to the State Commissioner of Health, dated 
September 17, 1954, we held that under R. S. 11 :14-1, employees of the Department 
of Health may be given special leaves of absence, with or without pay, for the 
purpose of training or education in field.s related to the functions of that Department. 
We feel that, that opinion should be· followed by analogy here, since the experience 
of the New Jersey professor during his year aboard will give him training and 
education closely related to his functions in the State Teachers' College which reg­
ularly employs him. 
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In order to literally comply with R. S. 18:16-21, we recommend that the exchange 
professorship be authorized in the form of a regulation of the Commissioner of 
Education, with the approval of the State Board. 

tpc:b 

HoN. RoBERT B. MEvNER, 
Governor of New Jersey, 

State House, 
Trenton 7, New Jersey. 

Yours very truly, 
GROVER c. RICHMAN, ]R., 

A ltorney General. 

By: THOMAS P. CooK, 
Dep11ly A ttornr.y Geucrol. 

June 2nd, 1955. 

MEMORANDUM OPINION P-14 
DEAR GOVERNOR MEYNER: 

You have requested our opm10n concerning the effect of the State Constitution 
of 1947 on P. L. 1942, c. 167, which vests in the Legislature the power to elect 
members of the South Jersey Port Commission. 

By Article IV, Section V, Paragraph 5 of the 1947 Constitution, the Legislature 
is barred from the election or appointment of any executive or administrative officer 
except the State Auditor. 'While the Legislature may appoint commissions or other 
bodies whose main purpose is to assist it (Article IV, Section V, Paragraph 2), 
the South Jersey Port Commission is an administrative agency performing govern­
mental functions in the development of port and transportation facilities along the 
Delaware Bay and tidal portions of the Delaware River. 

The Constitution of 1947 preserves the force and effect of all statutes not 
"superseded, altered or repealed by this Constitution or otherwise" (Article XI, 
Section I, Paragraph 3). 

Since the election or appointment of executive or administrative officers is ultra 
vires the Legislature, there is a repugnancy between the Constitution and P. L. 1942, 
c. 167, amounting to a repeal of the provision of that statute empowering the Legis­
lature to elect the members of the Soutl1 Jersey Port Commission. 

Unlike the Constitution of 18<14 (see Ross v. Freeholders of Essex, 69 N . J. L. 
291 (E. & A. 1903) ), the Constitution of 1947 vests exclusive appointive authority 
in the Governor except in those instances where some other provision for appoint­
ment is fixed in the Constitution or by Jaw. Article V, Section l, Paragraph 12. "By 
law" means by a valid law. A Jaw in effect prior to the new Constitution but repug­
P.ant thereto is constitutionally invalid. The Legislature cannot exercise prerogatives 
vested by Constitution in the Governor. Thus, election or appointment of members 
of the South Jersey Port Commission by the Legislature would be a nullity. In the 
absence of a valid· law vesting the appointive power elsewhere, the Governor should 
~oominate and appoipt the members of the South Jersey Port Commission. 

\Ve are advised. that, subsequent to the Constitution of 1947, nine appointments 
.·were made to the South Jersey ·Port Commission, all by Governor Driscoll. 

DDF :lmv 

Very truly yours, 

GROVER C. RICHMAN, ]R., 
Attorney General. 

By: DAviD D. FuRMAN, 
Depnty A I forney General. 

I 
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June 8, 1955. 

MR. WILLIAM J. JosEPH, 
Bureau of Public Empioyees' Peasioas, 

State House Annex, 
Trenton, New Jersey. 

MEMORANDUM OPINION P-15 

DEAR MR. JOSEPH : 

You have asked our opm10n as to the rights of a public employee veteran who 
terminates his public employment after twenty years of service, but before having 
attained the age of sixty. 

·N. ]. S. A. 43 :I.SA-38 provides as follows: 
"Should a member of the Public Employees' Retirement System, after 

having completed 20 years of service, be separated voluntarily or involun­
tarily from the service, before reaching service retirement age, and not by 
removal for cause on charges of misconduct or delinquency, such person may 
elect to receive: (a) the payments provided for in section 4l.b. of this act, 
if he so qualifies under said section, or; (b) a deferred retirement allowance, 
beginning at the retirement age, which shall be made up of an annuity derived 
from the accumulated deductions standing to the credit of the individual mem­
ber's account in the annuity savings fund at the time of his severance from 
the service, and a pension which when added to the annuity will produce a 
total retirement allowance of 1/70 of his final compensation for each year 
of service credited as Class A service and I I 60 of his final compensation for 
each year of service credited as Class B service, calculated in accordance with 
section 48 of this act, with optional privileges provided for in section 50 
of this act; provided, also that such election is communicated by such mem­
ber to the board of trustees in writing stating at what time subsequent to the 
execution and filing thereof he desires to be retired; and provided further, 
that such member, as referred to in subsection (b) may later elect: (a) to 
receive the payments provided for in section 4l.b. of this act, if he had qual­
ified under that section at the time of leaving service, or; (b) to withdraw 
his accumulated deductions or, if such member shall die before attaining 
service retirement age then his accumulated deductions shall be paid to such 
person, if living, as he shall have nominated by written designation duly 
executed and filed with the board of trustees otherwise to the executor or 
administrator of the member's estate." 

Since N. ]. S. A. 43 :1SA-41b, which is referred to inN. J. S. A. 43:15A-38 
refers to the annuity and reduces pension benefits immediately payable· to a member 
who resigns after completing 25 years of service, we shall not be concerned with 
that section here. 

N. J. S. A. 43 :15A-61 provides, in part, as follows : 
"a. Any public employee veteran member in office, positiOn or employ­

ment of this State or of a county, municipality, or school district or board 
of education on January 2, 1955, who remains in such service thereafter and 
who has or shall have attained the age of 60 years and who has or shall 
have been for 20 years in the aggregate in office, position or employment of 
this State or of a county, municipality or school district or board of education, 
satisfactory evidence of which service has been presented to the board of 
trustees, shall have the privilege of retiring and of rceiving a retirement 
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allowance of I /2 of the compensation received during the last year of 
employment upon which contributions to the annuity savings fund or con­
tingent reserve fund are made with ·the optional privileges provided for in 
section SO of this act. 

"b. Any veteran becoming a member after January 2, 1955, who shall 
be in office, position or employment of this State or of a county, municipality 
or school district or board of education and who shall have attained 62 years 
of age and who shall present to the board of trustees satisfactory evidence 
of 20 years of aggregate service in such office, position or employment shall 
have the privilege of retiring and of receiving a retirement allowance of 
1/2 of the compensation received during the last year of employment upon 
which contributions to the annuity savings fund or contingent reserve fund 
are made with the optional privileges provided for in section SO of this 
act 

ln view of the statutes cited above, you have asked whether a public employee 
veteran. who, after having completed twenty years of service, is separated from 
serv.ice not f~r cause~ misconduct, or delinquency, should upon attaining the age 
of stxty, recetve a rettrement allowance of one-half of the compensation he received 
during the last year of his employment pursuant to N. ]. S. A. 43 :1SA-6la or 
the Jesser benefits provided by N.J. S. A. 43:15A-38. ' 

N. ]. S. A. 43.15A-61a provides the privilege of retirement at one-half pay 
to any public employee veteran member in office, position, or employment "on 
January 2, 1955, who remains in such service thereafter and who has or shall 
have attained the age of 60 years and who has or shall have been for 20 years in the 
aggregate in office, position, or employment." Therefore, a public employee veteran 
with twenty years of service who was in public service on January 2, 1955, but 
who does not remain in such service until attaining the age of sixty, can acquire 
no right to retirement at one-half pay under said sect ion. 

Furthermore, N. J. S. A. 43 : ISA-38, which is referred to in the index preceding 
Chapter lSA of Title 43 in the Revised Statutes as pertaining to "vesting," is the 
only section which provides for a deferred retirement allowance for employees 
whose employment is terminated before they reach the age of retirement. Since 
this section makes no distinction between veterans and non-veterans as to the deferred 
retirement allowances available, its terms must be held to govern the deferred 
retirement allowances available to all public employees. 

csj ;b 

Very truly yours, 

GROVER c. RICHMAN, ]R., 
Attorney General. 

By: CHARLES s. JoELSON, 
Deputy Attorney General. 
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]VNE ]Q, 1955. 

HoN. JosEPH E. McLEAN, Commissio11er, 
Department of Conservation and Eco11omic Dcvelop,.ent, 

State House Annex, 
Trenton, New Jersey. 

MEMORANDUM OPINION P-16. 

DEAR DR.. McLEAN: 

You have asked our opmton as to whether or not a county planning board creat­
ed pursuant to R. S. 4{) :27-1 qualifies as a "regional planning agency" under section 
i'OJ of Title VII of the Federal Housing Act of 1954. 

Section 701 of Title VII of the Federal Housing Act of 1954 provides for 
two types of Federal planning grants. The Administrator is empowered to make 
grants to State planning agencies "to facilitate urban planning for smaller com­
munities (under 25,000 population) lacking adequate planning resources" by pro­
viding "planning assistance (including surveys, land use studies, urban renewal 
plans, technical services and other planning work, but excluding plans for specific 
public works)." Further, "The Administrator is further authorized to make plan­
ning grants for similar planning work in metropolitan and regional areas to offi­
cial State, metropolitan, or regional planning agencies empowered under Stale or 
local laws to perform such planning." 

As is set forth in section 2.3 of the Regulations issued by the Administrator 
of the Housing and Home Finance Agency relating to ·grants under section 701 : 

"In general, metropolitan planning is construed to mean planning for 
the urbanized or re!ated area surrounding, and including, a major city or 
group of cities." * * * 

"Metropolitan planning is not limited to the area outside .of the central 
city or cities. Its purposes is to secure coordinated planning of the entire 
area and this may well involve general land use plans, major thorough­
fare plans, uniform platting controls and other measures dealing both 
with the central city and its environs. However, metropolitan planning, 
as used in Section 701 of the Act, is not intended to include items which 
are the exclusive concern of individuals cities, such as, for example, plans 
for the development of the central busin~ss district, civic center plans or a 
detailed zoning code." * * * 

"Regional planning may also include areas that are not metropolitan, 
in the sense of being centered in a major city, but which are characterized 
by other types of urban development." 
Section 2. 4 of those Regulations provides in part: 

"The Act states that grants may be made 'to official State, metropolitan, 
or regional planning agencies empowered under State or local laws to per­
form such planning.' The applicant agency may be an official State agency 
which is authorized to plan for metropolitan or regional areas within the 
State, or it may be an official metropolitan or regional planning agency 
empowered by State or local laws to do planning work for metropolitan 
or regional areas.'' * * * 

"Furthermore, there are many county planning agencies which, by 
virtue of the size, location and urban character of the county, are actually 
el1Jgaged in planning of a metropolitan nature. Finally, there are various 
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authorizations in State and local laws for joint action by a city and county, 
or by several adjoining jurisdictions so that they may conduct planning 
work on a metropolitan or regional basis. 

It is not possible to lay down a precise rule as to what types of agency 
can qualify under Section 701 of the Housing Act. A final determination 
of eiigibility can be made only after submission of documentation establishing 
the legal basis for the applicant's claim to eligibility and an application 
describing the work which it proposes to do with the aid of Federal funds." 
Finally, section 2. 5 of the. Regulations provides: 

"In order to qualify for grants for metropolitan or regional planning, 
applicant agencies must be: 

a. Legally created as an official State, metropolitan or regional plan­
ning a,gency empowered under State or local laws to perform plan­
ning work in metropolitan or regional areas. 

b. Legally empowered to receive and expend Federal funds and expend 
other funds for the purpose stated in a. above, and to contract with 
the United States with respect thereto. 

c. In position to provide non-Federal funds in an amount at least equal 
to one-half the estimated cost of the planning work for which the 
Federal grant is requested. 

d. Technically qualified to perform the planning work, either with their 
own staffs or through acceptable contractual arrangements with 
other qualified . agencies or private professional organizations or 
individuals." 

The formation of county planning boards by action of the governing body of 
the respective counties in this state was authorized by chapter 251 of the Laws 
of 1935, now R. S. 40:27-1 et. seq. 

The duties of the county planning board are set forth in R. S. 40:27-2 which 
provides: 

"The county planning board shall make and adopt a master plan for 
the physical development of the county. The master plan of a county, with 
the accompanying maps, plats, charts, and descriptive and explanatory 
matter, shall show the county planning board's recommendations for the 
development of the territory covered by the plan, and may include, among 
other things, the general location, character, and extent of streets or roads, 
viaducts, bridges, waterway and ~aterfront developments, parkways, play­
grounds, forests, reservations, parks, airports, and other public ways, grounds, 
places and spaces; the general location and extent of forests, agricultural 
areas, and open-development areas for purposes of conservation, food and 
water supply, sanitary and drainage facilities, or the protection of urban de­
velopment, and such other features as may be important to the development 
of the county. 

The county planning board shall encourage the co-operation of the 
local municipalities within the county in any matters whatsoever which may 
concern the integrity of the county master plan and to advise the board 
of chosen freeholders with respect to the formulation of development pro­
grams and budgets for capital expenditures." 

The county planning board is authorized to employ experts, with moneys which 
are appropriated to it by tile county, or which are "placed at its disposal through 
gift" (R. S. 40:27-3). A. public hearing is required before adoption of the master 

1 

ATTORNEY GENERAL 237 

plan, with proviSion being made [or the co-ordination of municipal plans with the 
county master plan (R. S. 40:27-4). 

That a planning board set up under the New Jersey Act for a county, which 
has be~n defined "as a political organization of certain territory, within the 
State, particularly defined by geographical limits." (14 Am. Jur. 185) constitutes 
a "regional planning agency" within the meaning of Section 701 of Title VII 
of the Federal Housing Act of 1954 is, in our opinion, clear. 

However, we understand that some question has been raised as to whether 
a county planning board can constitute a "regional planning agency" under the 
Federal Act because the same act which authorizes creation of county planning 
boards also authorizes, by R. S. 40:27-9, the creation of regional planning boards; 
this even though in fact no regional plannin•g board has been created in this State. 

So, R. S. 4{) :2li"-9 provides. in part as follows. 

"The councils or corresponding administrative bodies of any group of 
municipalities, independently or together with the board or boards of free­
holders of any county or counties in which such group of municipalities is 
located or of any adjoining county or cow1ties; or the council or correspond­
ing administrative body of any municipality together with the board of free­
holders in which such municipality is located; or the boards of freeholders 
of any two or more adjoining counties, may co-operate in the creation of a 
regional planning board for any region defined as may be agreed upon 
by said co-operating councils and board or boards or by said co-operating 
boards." 

Such regional planning board is required to make a master plan applicable to 
its region (R. S. 4{) :27-10) ; its member municipalities may delegate to it the 
powers and duties of municipal planning boards under R. S. ~0 :SS-1 et. seq., and 
its member counties may delegate to it "any and all of the powers and duties of a 
county planning board as provided by sections 40 :27-1 to 40 :27-8 " * " for the 
territory of the county so resolving" (R. S. 40:27-11). 

A reading of the quoted section authorizing the creation of regional planning 
boards makes it clear, however, that the legislative intent was not to destroy the 
~latus of county planning boards as "regional planning agencies," but rather to 
authorize the creation of planning boards other than county planning boards, by 
groups of municipalities, or counties, or both, to deal with an area other than the 
geographical limits of a particular county. 

The region dealt with by a county planning board formed under R. S. 40:27-1 
is the county; that dealt with by the regional planning board formed pursuant to 
R. S. 40:27-9 may be more or less than a county. The statutory authorization for 
the formation of a "regional planning board" does not destroy the qualification 
and standing of a "county planning board" as a "regional planning agency" within 
the meaning of Section 701 of Title VII of the Federal Housing Act of I 954. 

K:C:P 

Very truly yours, 

GROVER c. RICHMAN, ]R., 
Attorney General. 

By: STANLEY CoHEN, 

Deputy Attorney Gcnrrnl. 
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JULY 6, !955. 

MR. \V. LEWI!:; BAMBRICK, 

Unsatisfied Claim aud Judg111ellt Fu11cl Board, 

222 West State Street, 
Tre11ton, New Jersey. 

MEMORANDUM OPINION P-17. 
DEAR MR. BAMBRICK: 

You have asked our opinion as to whether the U11satisfied Claim and Judg­
ment Fund Board may accept as timely notice under N. ]. S. A. 39:6-65, a notice 
bearing a postmarked date which is within thirty days after an accident, but which 
i~ not received by the Unsatisfied Claim and Pension Fund Board within said 
thirty day period. 

N. ]. S. A. 39 :6c65 provides as follows: 
"Auy qualified person, or the personal representative of ~uch per~ou, 

who suffers damages resulting from bodily iujury or death or damage to 
property arising out of the ownership, maintenance or use of a motor 
vehicle in this State on or after the first day of April, one thousand nine 
hundred and fifty-five, and whose damages may be satisfied in whole or 
in part from the fund, shall, within thirty days after the accident, as a 
condition precedent to the right thereafter to apply for payment from the 
fund, give notice to t~~ board, on a form prescribed by it, of his intention 
to make a claim thereon for such damages if otherwise uncollectible a11d 
otherwise comply with ·the provisions of this section;" . . . 

In Poetz v. Mix, 7 N. ]. 436 (Sup. Ct. 1951), the Court considered the questiu11 
uf when a pleading may be considered as "filed". The Court stated: 

" ... In contemplation of law, a paper or pleading is considered as 
filed when delivered to the proper custodian and received by him to be 
kept on file ... " 

It should be noted that N. J. S. A. 36:6-65 does not require that a prospective 
claimant against the Unsatisfied Claim and Judgment Fund "file" his claim within 
thirty days from an accident, but merely that he "give notice to the board" within 
said period. However, there are several cases which rule that where a statute re­
quires a notice to be given within a certain number of days after a certain event, 
the notice must be actually received, and. not merely mailed, within the prescribed 
(leriod of time. 

In Rapid Motor Lines v. Co:v, 134 Conn. 235, 56 A 2d 519 (Conn. Sup. Ct. of 
Err. !947), where a statute provided that no action would lie against the state 
highway commission for damages caused ·by i defect in the highway unless notice 
of injury "shall have been given within thirty days thereafter to the highway com­
missioner," the court said: 

" ... the clause 'notice shall be given' requires a completed act within 
the number of days prescribed by the statute ... It is our conclusion that 
these words require that the notice shall he delivered to the commissioner 
within the sixty day period specified in the statute, and that sending on 
the sixtieth day a notice which is not received by him until the sixty-first 
day does not constitute co~pliance with the statute." 

!11 Chase ''· S11rry, 88 Maine 468, 34 Atl. 270 (1896) where a statute required 
that the claimant "notify" municipal officers by letter or otherwise in writing, the 
Court stated: 

ATTORN .I!:Y GENERAL 

"The ~tatute expressly provides the time in which such notice may be 
given, and also the manner of giving it . The writing and mailing a 
notice within the time is not notifying the officers of the town as the 
statute requires." 
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In the above case the Court rejected the contention that the mailing of the 
uotice, properly addressed within the prescribed period of time, was a legal notifica­
tion, whether or not it was actually received by the town officers. 

In O'Neil v. Boston, 257 Mass. 414 (1926), ;;t notice to a municipality of an 
injury due to a defective condition on a sidewalk, which notice was mailed on the 
tenth day after the injury, but not received until the eleventh day, was held not a 
sufficient compliance with a statute requiring notice within ten days after the in­
jury as a condition precedent to the maintenance of an action against the city. 

We have also found that, with regard to cases involving the question of whether 
or not notice was given within the time limited by an insurance policy, the weight 
of authority is to tl1e effect that notice must actually be received, not merely 
mailed, within the prescribed time. No cases in New Jersey are to be found on 
the general subject, with the exception of cases involving "filing" of a paper or 
pleading with a court. (Paetz v. Mix, supra). 

In view of the foregoing, it is our opinion that the Unsatisfied Claim a11d 
Judgment Fund Board may not accept as timely notice under N. J. S. A. 39 :6-65, a 
notice bearing a postmarked date which is within thirty days after an accident, \.Jut 
which is not actually received by the unsatisfi"ed Claim and Judgment Fund Board 
withi11 said thirty day period. 

csj ;b 

HaN. CHARLES F. SuLLIVAN, 

Yours very truly, 

GROVER c. RICHMAN, JR., 
Attorney General. 

By: CHARLES S. JoELSON, 
Deputy Attorney General. 

JuLY 7, 1955. 

Director, Division of P11rchase and Property, 

State House, 
Trenton 7, New Jersey. 

MEMORANDUM OPINION P-18. 

Re: 200-Bed Housing Unit and New Kitchen Addition­
New Jersey State Hospital, Marlboro, New Jersey. 

DEAR DIRECTOR SULLIVAN: 

We have your letter of June 27th last, together with its enclosures relating to 

the above entitled matter. 
It is to be noted that you desire our opinion as to whether the pruposal of 

Anthony Lewis, Inc. of 14-22 Newark Vl/ay, Maplewuod, New Jersey, the lowest 
responsible bidder on General ConstructiOII Work at New Jersey State Hospital, 
Marlboro, New Jersey, should be rejected in view of its reque;t to he relieved of 
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~II obligations by reason of an error made in .estimating the cost of performing the 
JOb or whether the Stale should pursue its remedies under the performance bond 
pnsted by the.l;>idrler. in the amount of $35,000.00. 

.h appears from_ your letter that on April 19, 1955, sealed proposals were 
rece1verl, after .advertisement, for construction of a 200-Bed Housing Unit and New 
K1tchen Add1t10n at the New Jersey State Hospital, Marlboro, New Jersey. It 
further appears that the difference between the Lewis' bid and the next low bidder 
is $63,585.00. 

It is noted that time is of the essence since the job to be performed is of an 
urgent n·ature. 

Anthony Lewis, Inc. cannot exculpate itself from liability because it made an 
error in estimating the cost of the General Construction Work. It conformed to 
tlte requirements of notice to bidders and therefore is the lowest bidder. Tufano 
t.. Boro of Cl1f{side Park, 110 N. ]. L. 370 (Sup. Ct. 1932) 165 A. 628. The award 
of the contract was made to it pursuant to N. ]. S. A. 52:34-12 (d) which 
prov1des that the 

"* * * award shall be made with reasonable promptness by written notice 
to tilat responsible bidder whose bid, conforming to the invitation for bids 
will be most advantageous to the State, price and other factors considered: 
Any or all bids may be rejected when the State Treasurer or the Director 
of the Division of Purchase and Property determines that it is in the public 
interest so to do." 

This section also provides for the rejection of any or all bids by the Treasurer 
or the Director of the Division of Purchase and Property in the exercise of 
~ound discretion. 

We are of the opinion that the State may hold Anthony Lewis, Inc. and its 
surety to the responsibility of proceeding with the contract. The State is not respon­
sible for the bidder's miscalculation or error in making estimates as to the costs of 
construction of a particular project when uotice ha~ been duly given with respect to 
the requirements of the contract alike to all biddus. However, as indicated by N. J. 
S. A. 52:34-12 (d) the State may reject any or all bids and advertise anew, if it is 
uetermined that the exigencies of the situation require, in the public interest, that 
such action be undertaken. 

V cry truly your~. 

GROVF.R C. RtcHMAt>:, jR., 
A ttorac_v General. 

By: RoGER M. YANCEY, 
Dep11ty Atlomcy Geaeral. 
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JuLY II, 1955. 

HaN. JosEPH E. McLEAN, Commissioner, 
Department of Conservation aM Econom1c Developmml, 

State House Annex, 
Trenton, New Jersey. 

MBMORANDUM OPINION P-19. 

DEAR MR. McLEAN: 

You have advised us that the Borough of Edgewater, which is not the upland 
owner, has applied for a grant of land now under water for use as a public park, 
and that the application was approverl by the Planning and Development Council 
of the Department of Conservation and Economic Devdopment. You have further 
advised that subsequent to the approval, several upland owners protested the grant, 
and as a result, six months notice was given by the applicant of the intention to take 
such grant; that although that period of time has expired, none of the upland owners 
apptied for a riparian grant; but that those upland owners contend that before the 
State's grant may issue that the Planning and Development Council of the Depart­
ment of Conservation and Economic Development rriust take steps, as provided in 
R. S. 12:3-9, as amended, to fix the amount to be paid to the upland owners, and that 
the municipality must make an appropriation of funds sufficient to pay the amount 
found to be due under R. S. 12 :3-9. 

Specifically, you have requested our opinion as to whether or not the State's 
grant may issue to the Borough of Edgewater before determination is made of 
the value of the upland owners' "rights and interest" pursuant to R. S. 12:3-9. 

It is our opinion that R. S. 12 :3-9 is not applicable to a grant to be made to a 
municipality of lands under water for use as a public park; that in such case there 
are no "rights and interest" of the riparian owners to be valued; and indeed that 
there is no requirement that six months notice be given to the upland owners, the 
provisions of R. S. 12 :3-7 being inapplicable to the instant case. 

The title which the state holds to tidelands is complete and unencumbered by 
any limitations except as provided by the legislature. In Stevens v. Paterson and 
Newark R. R. Co., 34 N.J. L. 532 (E. & A.) 1870, the court said: 

"The steps which I have thus far taken have led me to this position: That 
all navigable waters within the territorial limits of the state, and the soil 
under such waters, belong in actual propriety to the public; that the riparian 
owner, by the common law, has no peculiar rights in this public domain as 
incidents of his estate, and that the privileges he possesses * * * to acquire 
such rights, can, before possession has been taken, be regulated or revoked 
at the will of the legislature." 

Riparian owners have no inherent right in lands under water in front of their 
uplands; nor any inherent right to damages or to notice. Such right as they may 
have with respect to lands unde; tidewater arises only by legislative grant under 
the provisions of the applicable statutes. 

R. S. 12:3-33 provides. 

"Whenever a public park, place, street or highway has been or shall 
hereafter be laid out or provided for, either by or on behalf o( the state or 
any municipal or other subdivision thereof, along, over, including or fronting 
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upon any of the lands of the state now or formerly under tidewater or when­
ever a public park, place, street or highway shall extend to such' lands the 
board of commerce and navigation, upon application of the proper authori~y of 
the state, or t.he municipal or other subdivision thereof, may grant to such 
proper authonty the lands of the state now or formerly under tidewater 
within the limits of or in front of said public park, place, street or highway.'; 

Under this. section, a municipality, which has laid out or provided for a public 
!Jark, m~y obta1~ a grant of state's lands under tidewater. There is no requirement 
that not1ce be g1ven to the upland or riparian owner (Leonard v. State Highway 
D~partment, 24 N. ]. Super. 376 (Ch. Div. 1953), aff'd. 29 N. ]. Super. 188 (App. 
D1v. 1954). 

] udge Goldmann writing for the Appellate Division in Leonard v. State High­
way Department, supm said at 29 N. ]. Super. 195: 

"We agree with the conclusion reached by the Chancery Division that 
t~1e State. Hi~hway Co.mmissioner, as applicant, did not have to notify plain­
tiffs, as npanan propnetors, of his application for a riparian grant." * * * 

"It may also be noted that R. S. 12 :3-33, quoted in the opinion below does 
not require notice to the rirarian owner where a proper authority ~f the 
State makes application for a riparian grant for highway purposes, as here. 
That statute has its source in L. 1916, c. 98, adopted long after the statute from 
which R. S. 12:3-7 derives." 

Although Leonard v. State Highway Department, supra, dealt with a grant 
made to the State Highway Department pursuant to R. S. 12:3-33, what was there 
said is also applicable to the proposed grant to the Borough of Edgewater for a 
public park which has been laid out or provided for, pursuant to R. S. 12:3-33. 

It should also be noted that the Appellate Divisiou, in Leonard v. State High­
way Department, supra, further set forth the following additional reason as to why 
no notice had to be given to the upland owners, which appears equally applicable to 
the instant case. So, ] udge Goldmann said al 29 N. J. Super. 196: 

".In addition to the reasons given by the court below, 24 N. ]. Super. 
376, 383-384 (Ch. Div. 1953), there is the added reason that R. S. 12:3-7 
does not, in our view, require the State or the State Highway Commissioner, 
its agent, to give notice lo the riparian owner of an application for a riparian 
grant. That statute is applicable only to "any person or persons, corporation or 
corporations, or associations." The proviso refers to "any other than a riparian 
proprietor," and the words "any other" reasonably have reference only to 
any other "person or persons, corporation or corporations, or associations" 
at the beginning of the section. N. ]. S. A. I :1-2 defines "person," when used 
in the Revised Statutes, as including "corporations, companies, associations, 
societies, firms, partnerships and joint stock companies as well as individuals," 
adding that when the word is "used to designate the owner of prorerty 
which may be the subject of an offense, (it) includes this State * * *." The 
words "municipality" and "State" are separately defined in the same section. 
Accordingly, we conclude that the State and the State Highway Commission­
er are not included within the meaning of the word ''person" or "corpora­
tion" in R. S. 12 :3-7." 

It is, therefore, our opinion that the grant may issue to tbe Borough of Edge­
water for use of the lands for the public park which has been laid out or provided 

r. 
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for, and that the provisions of R. S. 12 :3-9 relating to the procedure to be followed 
where there is a grant to a "person" other than the riparian owner, is not applicable 
to the instant case and need not be followed. 

MR. GEORGE A. LouDEN, Chief Clerk, 
Office of the Secretary of State, 

Trenton, New Jersey. 

Yours very truly, 

GROVER C. RICHMAN, }R., 

Attorney Genera./. 

By. SIDNEY KAPLAN, 

Deputy Attorney General. 

]ULY 19, 1955. 

MEMORANDUM OPINION P-20. 

DEAR MR. LOUDEN : 

This will confirm my oral advice to you in response to your inquiry as l<l 

whether or not you should accept for filing a proposed certificate of incorporation of 
"Carter Corporation", a corporation formed for the sole object of acting "a~ 
trustee or successor trustee under intervivos trusts." 

As I advised you, the proposed corporation could not be incorporated m:der 
the General Corporation Law, since that Jaw prohibits the formation thereunder 
of a bank or trust company ( R. S. 14 :2-1). The obi ect for which the "Carter 
Corporation" is to be formed is within the prohibition as to trust companies 
(McCarter v. Imperial Trustee Co., 72 N. ]. L. 42, (Sup. Ct. 1905) ). 

The Banking Law of 1948, ( R. S. 17 :9A-l et seq.) under which corporations 
exercising such banking or trust powers may be formed, provides in R. S. 17 :9A-28 
m part ·as follows: 

"A bank which is a qualified bank. shall have the following agency and 
and fiduciary powers * * * · 

(9) to receive from any person and hold in trust and dispose of; by 
sale or otherwise, personal and real property, upon such terms as may be 
specified; 

(10) to accept, administer, and execute all other trusts and to act in 
all other fiduciary capacities not herein specifically enumerated, not incon­
sistent with Jaw." 

R. S. 17 :9A-338 provides: 

"Except to the extent specifically made applicable by this act, the pro­
visions of Title 14 of the Revised Statutes as enacted and as heretofore or 
hereafter amended or supplemented shall not apply to banks and savings 

banks." 
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The Banking statute is exclusive, and the powers sought may only be obtained 
by complying with the terms of that statute. They may not be granted to a corpora­
tion organized under the General Corporation Act. (McCarter, Attorney General v. 
lmpn·inl Trustee Cn., 72 N.]. L. 42, 44 (Sup. Ct. 1905)). 

hk:d 

MR. \.Y. LEWIS BAMBRICK, 

Unsatisfied Claim and Judgment Fund, 

222 West State Street, 
Trenton, Kcw Jersey. 

Yours very truly, 

GROVER c. RICHMAN, ]R., 

Attorney General. 

lly: HAROLD KowvsKv, 
Assistant A llomey Gem:ral. 

]ULY 21, 1955. 

MEMORANDUM OPINION P-21. 
DEAR MR. BAMBRICK : 

You have requested our op11110n as to whether the owner of a stolen motor 
vehicle has a valid claim against the Unsatisfied Claim and Judgment Fund base.d 
on an unsatisfied judgment against the person who stole same for damages sus­
tained to such vehicle as a result of an accident occurring while the vehicle was 
being operated by the thief. You have asked us to assume that the owner of the 
motor vehicle was not covered by any insurance policy under which he could be 
reimbursed for his damages. 

In order to resolve this problem, it is necessary to consider the purpose for 
which the Unsatisfied Claim and Judgment Fund Act was enacted. Although no 
statement was appended to the Unsatisfied Claim and Judgment Fund Act, the 
purpose of the legislation was obviously to protect holders of judgments in so­
called "negligence" actions based upon damage to property or injury to person by 
means of a motor vehicle. It was designed to eliminate the economic hardship 
which would otherwise be sustained by a holder of such an unsatisfied judgment 
who incurred property damage or personal injury by the negligent operation of 
a motor vehicle by another. In effect, it is a corollary to the Motor Vehicle Security­
Responsibility Law, N. ). S. A. 39:6-23, et seq., which provides, among other 
things, for the suspension of the operator's license and registration certificate of a 
;)erson who has failed to satisfy a judgment rendered against him for personal in­
jury or property damage resulting from the ownership, maintenance, use, or opera­
tion of a motor vehicle. 

Although the courts of New Jersey have not yet dealt with the U11Satisfied 
Claim and Judgment Fund Act, several cases have considered the Motorists' Finan­
cial Responsibility Law, R. S. 39:6-1, et seq., which was the predecessor of the 
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Motor Vehicle Security-Responsibility Law, N. ] . S. A. 39 :6-23, et seq. In Car/ord 
Trucki1tg, Inc. v. Hoffman, 114 N. ]. L. 522 (Sup. Ct. 1935), we find the following: 

" ... The Financial Responsibility Law of our State seeks to impose a 
penalty not for the failure to pay a judgment that is merely incidental, but 
rather does it impose a penalty for negligent driving ... " 

In the case presently under consideration, the action of the owner of the motor 
vehicle against the person who stole it is not grounded upon negligence of the thief 
in the operation of the motor vehicle; it is grounded upon the theft itself, and all 
dama.ges flowing from same, in an action in the nature of trover and conversion. 
It is our opinion that an unsatisfied judgment in an action of this nature is not the 
type of judgment for which the Unsatisfied Claim and Judgment Fund is charge­
able. 

In Sutherland 011 Stah<lory C onstmction, Vol. 2, Sec. 4505, p. 323, we find the 
following: 

"lt must be understood, of course, that a well-drafted statute will in 
most cases and certainly should, present the words used with sufficient pre­
cision and accuracy that additional inquiry by the court will be unnecessary. 
But as all future circumstances cannot be anticipated by even the most far­
sighted legislator the function of judicial interpretation cannot be com­
pletely avoided. When such a circumstance arises, certainly the safest start­
ing point for interpretation will be the statute itself. But it is by no means 
the safest stopping point. Before the true meaning of the statute can be 
determined consideration must be given to the problem in society to which 
the legislature addressed itself, prior legislative consideration of the problem, 
the legislative history of the statute under litigation, and to the ope~ation 
and administration of the statute prior to litigation." 

It is our opinion that the owner of a stolen motor vehicle who obtains an 
unsatisfied judgment against the person who stole such motor vehicle by reason of 
dam:¥ge to such motor vehicle while same was operated by the thief, is not entitled 
to P?-Yment by the Unsatisfied Claim and Judgment Fund. 

csj :b/mjd 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Attorney General. 

By: CHARLES S. ]OELSON, 

Deputy Attorney General. 
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}ULY 25, 1955. 

HoN. (ARC HoLDERMAN, 

Cominissi6ncr; Depaitme11f of Labor Mid bJduslry, 

l 0.35 Parkway A venue, 
Trenton, New Jersey. 

MEMORANDUM OPINION P-22. 

DF,.IR MR. HOLDERMAN: 

You have requested our opm10n as to whether or not, prior to the enactment of 
Chapter 65 of the Laws of 1955, the Director of the Division of Employment Secur­
ity had the right to abate penalty assessments against employer5 for failure to 
~upply wage data or for failure to forward unemployment com(lensation contribu­
tions as required by law. 

Prior to its amendment by P. L. 1955, C. 65, N. ]. S. A. 43:21-14 (a), which 
provides for the collection of contributions from employers, read as follows: 

"(a) In addition to such reports as the Director of the Division of 
Employment Security may require under the provisions of subsection (g) of 
section 43 :21-11 of this chapter ( R. S. 43 :21-1 et seq.), every employer shall 
file with the division periodical contribution rej)orts on such forms and at such 
times as the director shall prescribe, to disclose the employer's liability for 
contributions under the ·provisions of this chapter (R. S .. 43 :21-1 et seq.), 
and at the time of tiling each contribution r·eport shall pay the contributions 
required by this chapter (R. S. 43:21-1 et seq.) for the period covered by 
such report. The director may require that such reports shall be under 
oath of the employer. Any employer who shall fail to file any report, required 
by the director, on or before the last day for the filing thereof shall pay a 
penalty of one dollar ($1.00) ·for each day of delinquency until and including 
the tenth day following such last day and, for any period of delinquency 
after such tenth day, a penalty of one dollar ($1.00) a day or twenty per 
centum (20%) of the amount of the contributions due and payable by the 
employer for the period covered by the report, whichever is the lesser. If 
there be no liability for contributions for the period covered by any contri­
bution report or in the case of any report other than a contribution report, 
the employer or employing unit shall pay a penalty of one dollar ($1.00) 
a day for each day of delinquency in filing or fifteen dollars ($15.00), which­
ever is the lesser. Any employer who shall fail to pay the contributions due for· 
any period on or befo"re the date they are required by the -division to he 
paid, shall pay interest at the rate of one per centum (l%) a month on the 
amount thereof from such date until the date of payment thereof. Upon the 
written request of any employer or employing unit, filed with the division 
on or before the due date of any report or con tribution payment, the direc­
tor, for good cause shown, may grant, in writing, an extension of time for 
the filing of such report or the paying of such contribution with interes t 
a t the rate of one per centum (1%) a month on the amount thereof ; pro­
vided, no such extension shall exceed thirty days and that no such exten­
sion shall postpone payment of any contribution for any period beyond the 
<lay preceding the last day for iilin.g tax returns under Title IX of the Fed­
eral Socia! Security Act for the year in which such period occurs." 
It will be noted that although the statute empowered the Director "fo r good 

cause shown and upon written request filed with the Division" to grant an extension 
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of time for the filing ol a report or the paying of contribution with interest, it did 
not contain any provision auti\Orizing the Director to waive the payment of a penalty, 
as does, for example, N. J. S. A. 43:21-16 (b) 2, which requires employers to furnish 
information for the making- of an iuitial determination as to whether or not the 
employer is an em(lloyer covered by the Act. The last mentioned section provides, 
in part, as follows: 

" * * * provided, that when such report or reports are not filed within 
the prescribed time but it is shown to the satisfaction of the director that the 
failure was due to a reasonable cause, no such penalty shall be imposed.***" 

Although the Legislature is without constitutional power to authorize the remi.o;-
sion of interest due the State (Wilanlz v. Hcndt-ickson, 135 N. J. E. 244, E. & A. 
1944), it does have the constitutional power to remit penalties pursuant to a gener;~l 

law. (23 Am. Jur. 643, "Penalties," Sec. 53; Wilcntz v Hendn"ck.roll, supra; Mci­
liHk v. Unemployment Rcscrvt: Commission, 314 U. S. 564, 567). 

A penalty is "a sum of money of which the law exacts payment hy way of 
punishment for doing some act tilat is prohibited or omitting to do some act that is 
required to be done." (70 C. ]. S. 387; see also Wilm•lz v. Hcndriclurm, supra). 

It is clear that the Legislature may delegate the power to remit penalties to 
some administrative agency (See, for example, the delegation of such power contained 
in N. ]. S. A. 43 :21-16 (b) 2, referred to above, and delegation of such power to 
Director of Division of Taxation contained in N. ]. S. A. 54:4-9-11). 

But, in the absence of such an express rlelegation by the Legislature to the 
administrative agency, the agency is without [lower to waive the penalty. The 
agent of the State has no authority to contract to the detriment, disadvantage or 
injury of his principal without clear delegation of such authority (St(1.tc v. E.-il' 
Railroad Co., 23 N. ]. Misc. 203, Sup. Ct. 1945). 

It is, therefore, our opinion that, prior to the cn;~ctment of P. L. 1955, C. 65, the 
Director of Employment Security had no authority to abate penalty assessment~ 
against employers for failure to supply wage data or for failure to forward unem­
p!oym~nt compensation contributions ;~s required hy law. 

HoNORABLt:; FREOE1HCK J. GAssc::n1", ]R., 
Dirl!ctor, Divisio•t of Motor V r.hicles, 

State House, 

Trenton, New Jersey. 

Yours very truly, 

GROVER c. RICHMAN, }R., 

Atton•ey Cenernl. 

ROB'UlT E. FR!ZllER!Cl<, 

Depuly A.Jtomry General. 

July 29, 1955. 

MEMORANDUM OPINION P-23. 

DEAR DIRECT08 GASSERT: 

You have requested our opinion as to whether or not, as Director of tit ~ 
Division of Motor Vehicles, you have authority to sign a reciproc ity arrangement 
between the Province of Alberta and the State of New Jersey, whereby each grants. 
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to the other full reciprocity as to motor vehicles properly registered in one juris­
diction, operating in the other, while engaged in through or interstate commerce. 

Although there is nothing in the New Jersey statutes that expressly gives to 
the Director the authority to enter into such a written agreement, a reciprocity 
status exists even without the formality of a written agreement. Therefore, the 
i!uthority of the Director to so act may be necessarily implied. 

R. S. 39:3-15 grants reciprocal touring privileges for any type motor car, 
omnibus, or motor vehicle used for the transportation of goods, wares and mer­
chandise, motorcycle or motor drawn vehicle belonging to a non-resident, which is 
registered in accordance with the laws of the State, or Province of the Dominion 
of Canada, in which the non-resident resides. 

R. S. 39 :3-16 gives authority to the Commissioner (Director) to suspend the 
operating privilege of motor vehicles registered in another State or Province of the 
Dominion of Canada when, in his judgment, any such State or Provinve pro­
hibits the free operation of any class of motor vehicle belonging to residents of this 
State and properly registered here. 

R. S. 39:3-17 extends the touring privileges referred to in the above-mentioned 
sections to any non-resident chauffeur or uriver who has complied with the laws of 
his resident State or country. 

R. S. 39:4-9.1 provides for the reciprocal exchange of information under which 
the Commissioner (Director), up,on receiving a certificate of conviction of a non­
resident operator or chauffeur lor certain violations of our Jaw, shall transmit 
a certified copy of such record to the motor vehicle administrator of the State where 
the non-resident operator or· chauffeur resides. 

The Legislature, by enacting the above-mentioned provisions, has granted to 
liOn-residents reciprocity to the extent that the State or Province in which said non­
resident resides grants touring and driving privileges to residents of New Jersey. 
This is, in effect, reciprocity by reason of the above-mentioned law. Reciprocity 
is recognized and is actually now in effect. 

A reading of the proposed reciprocity arrangement between the Province of 
Alberta and the State of New Jersey does not reveal that such arrangement con­
templates the granting of reciprocity with respect to any matters other than thos.: 
already covered by the sections of the New Jersey law above referred to. 

In view of the foregoing, we can see 110 objection to the Director entering 
into an agreement in writing in a matter that peculiarly affects the Motor Vehicle 
Division, especially since the matters referred to in the proposed reciprocity arrange­
ment are already part of the law of this State. Jn view of the above, it is our 
opinion that the Director of Motor Vehicles has the authority to enter into the 
proposed arrangement with the Province of Alberta. 

Yours very truly, 

GROVER c. RICHMAN, ]R., 

Attorney Gemral. 

]AMES T. KIRK, 

Deputy Attorney General. 

. 1 
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August 31, 1955. 

MR. w. LEWIS BAMBRICK, 

Unsatisfied Claim allli Judgment F-und Board, 

222 West State Street, 
Trenton, New Jersey. 

MEMORANDUM OPINION P-24. 

DEAR MR. BAMBRICK: 

You have requested our opuuon concerning the validity of a notice given under 
N. ]. S. A. 39:6-65 in the following two cases: 

In the first case, a husband was involved in an accident while operating a motor 
vehicle which was registered in the name of his wife. As a result of the accident, 
the husband sustained personal injuries, and the motor vehicle belonging to his 
wife was damaged. The husband gave timely notice under N. J. S. A. 39 :6-65 of a 
notice of accident and intention to file claim. In his notice, he listed his own personal 
injuries and damages to his wife's motor vehicle. We assume that the notice was 
~.ccompanied with a physician's certification and automobile repairmen's estimates 
as required by N. J. S. A. 39 :6-65. 

In the second case, a wife was involved in an accident while operating a motor 
vehicle which was registered in the name of her husband. As a result of the acci­
dent, the wife and her infant child, who was a passenger fn the car operated by 
her, sustained personal injuries, and the motor vehicle belonging to her husband 
was damaged. The husband gave timely notice under N. ]. S. A. 39:6-65 of a 
.1.0tice of accident and intention to file claim. In his notice, he listed the personal 
injuries of his wife and child and the damage to his motor vehicle. Again, we 
assume that the notice was accompanied by the required physician's certification 
and repairmen's estimates. 

The questions raised in the above cases are whether one spouse may give notice 
in behalf of another under N. ]. S. A. 39:6-65, and whether a rarent may give 
notice in behalf of a child under N. ]. S. A. 39:6-65. 

N. ]. S. A. 39-6-65 provides as follows: 
"Any qualified person, or the personal representative of such person, 

who suffers damages resulting from bodily injury or death or damage to 
property arising out of the ownership, maintenance or use of a motor vehicle 
in this State on or after the first day of April, one thousand nine hundrerl 
and fifty-five, and whose damages may be satisfied in whole or in part 
from the fund, shall, within thirty days after the accident, as a condition 
precedent to the right thereafter to apply for payment from the fund, give 
notice to the board, on a form prescribed by it, of his intention to make a 
claim thereon for such damages if otherwise uncollectible and otherwise 
comply with the provisions of this section; . . ." 

The purpose underlying N. ]. S. A. 39 :6-65 is evidently to insure that the 
Unsatisfied Claim and Judgment Fund Board receive all required information 
within the stated period of time. In the cases which you have referred to us for 
consideration, the Unsatisfied Claim and Judgment Fund Board received such 
information by means of notice given within the period of time fixed by the statute . 
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\Ve, therefore, are of the opinion that the U nsatisfied Claim and J udgmcllt Fund 
Board may accept as valid notices under N . J. S. A. 39:6-65, notices g iven by one 
pe rson in behalf of a nother in the cases set forth above. 

Mtt. Gr.oJlG~ M. BoRDEN,· Secrelary, 
P .. blic Employt>~s· Retirement System, 

48 West S tate S treet, 
T re.rtton 7, N. ' ]. 

You rs very truly, 

G ROVE.[! c RIC H MI\N, ]R., 
AttorMy General. 

By. CH 1\lU.E:S S. }OE:LSON, 

Depui '!J A ll ort<ey Ce,.l!1'ol. 

Aug ust 3 l, 1955. 

MEMORANDUM OPINION P-2·5. 

DCA!< Mn. Bon.DEN: 

You have requested our opinion as to whether the P ublic Eonpolyees' Retireme11t 
System -should contintte the practice of withholding the payment of an accidental 
disability ret irement a llowance to a public employee for such per iod of time as the 
r,ublic employee is collect ing workmen's compensation pay ments as a result of the 
same accident upon which his claim for an accidenta l disability retiremen t a llo w­
iiOCe is based . You hav e a ttached to your request for an opinion a letter from 
th~ attorney o( a public em j)loyee who claims to be entitled lo a n accide nta l dis­
<Jbility ret irement a llowance even though he is presently rece iving workmen' s com­
pensation pay ments as a result of the same accident u pon which his cla im for 
lccidenta l disability reti rement is based. In attempting to support such a po~ ition, 

the attorney for the public empl oyee states : 

lt is my understanding tha t the Board has rejected clai1ll on 
the basis of the provisions of R. S. 34 :15-43. 

H my understanding is true, I r <!spec t£ully direct the Board's a tten tion 
to the fact that that statute provides that workmans' compensation sha ll not 
be paid to au employee who hils been retired. The statute is u nder the 
Workman's Compensation AcL It certainly does not indicate tha t a person 
may not be retired who is receiving workman's compensation. I do not 
b<:lieve that the Board should concern itself with workman's compensa­
tion . ... " 

N. ]. S. A. 43 :I SA-43 which provides fo:r accidenta l disability retiremen t for 
ntcmbers of th<: P ublic E m ployee's R etirement System makes no refcre11ce to t he 
o·elationship between workmen 's compensation benefits :tnd accidenta l disability ret ir~ ­
m~nt under the P ublic E mployee's Retirement System. H o wever , R . S. 34 :15-43, which 
ts to be found in the W orkmen's Compensation Act, prov ides <IS foll ows: 

"Every employee of the state, county, municipali ty or any board or co m­
mission, or any other g overning body, including boards of education, and 
also each and every active v oluntee r fireman doing public lire dut y under J 
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the control or supervision of any comm ission, council o r any o ther go\·­
erning body of any municipali ty or any board of /'lre commissiontrs o f such 
municipality or o[ any fire district within the state, who may be on)ured m 
line of duty shall be compensated under and by virtue of the provosions 
of this article and a rticle 2 of this chapter (§ 34 :l S-7 et seq.), but o>o person 
holding an elective office shall be entitled to compensatio11. NO?· shall a11y 

former en-.,ployeu who ha.s beet~ r etired on j>etJ .. non by reasou of ~llJllr~· ur 
disability be en-tilled unde'T' this section to compe-rJSo t<on j(}r s-.<th "")IIY)' or 
d-i1a-bilit~· - " (Underscoring supplitd ). 

I n DeL ormso v. City o f Newark , 134 N . ) . L. 7 ( E . & A. 1945), the co urt 
c.onsider ed the case o f a p ublic employee who, while rece iving· workmen' s caon(.Jell ­
sation ben efit s, applied for retirement under R. S. 4J: 12- l, which pro vides pen_sion 
{or municipa l employees . In re jec ting the pla intiH's c laim that he was eoott tled 
to be granted a pension wh ile receiving workmen's compen~at ion ben~fi t s, t lte court 

stated : 
"Th e issue to be determined is whethe r a public enoployce receiv ing 

workmen's compensation paym en ts for phys ica l disal)ility, which a rose out 
of and in the course of his em ployment with the ddendant, 111ay al~o 
receive a pension under the provisions of R. S. 43 : l 2 · l. We do not fllld 
a ny legislative authority which expressly permits the payment o{ both a 
pension and workmen's compensation payments to a publoc employee, nor 
does the plaintiff submit any judicia l authority there(or in th i~ state .... 

We distinguish between the status of a person receiving a pension and a 
person receiving workmen's compensation. The relationship o( an e~ploycr 
and an employee is not consistent with the position of a pensioner as such, 
for the reason that a pensioner severs all relationship o( employer and 
employee, h e has no further duty to his employer nor is he ent it led to any 
of t he bfnefi t s which may accrue to an employee. An employee receiving 
workmen's compensation is under the r ela tionship of employee and eoroptoyer , 
as is ind icat ed by the fac t that such employee must contir1ue to be c:lrried o n 
the pub lic pay roll pur suan t to R. S . 34 :LS-44. T he plaint iff mu~t be one 
or the other .and as he admittedl y now receives workmen's compensation 
h e is an employee. Vve therefore hold that the plain tiff cannot have the 
benefits oi both sta tutes. Judson v. N ewark Board of Works P ension 
Association, 132 N. J. L. 106; affirmed, 133 ld. 28." 

W hi le it is true tha t the pension sought by the (>la intiff [n the abo\"e-cited 
rase was one oased upon years of service and age, rather than upon disabi lity , t he 
logic of its r eason ing would be equa lly applicable to an application lor a d isability 
retirement alle>w:'lnce. 

] t is, thcrt"{ore, our opinion that the Public Employees' Retir~ n1ent System 
should continue to withhold paymeJ)t of an accidental disitbility retirement allowa1oce 
to a public employee · for such [>eriod o! time as he is collecting workmen's compen­
sation payments. 

csj ;b 
cc :Mr. Ste"t:n Schanes 

Yours very truly, 

GtlO\"J':R c. RKtH{i\N, ]R., 
A I/ orne J' CI'H-r.r'toi. 

By·. C H ARL£ S s. J O£tSON, 
De put_,, A 1/(}rllc~· Cr11 cro l. 
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MR. MAUR.lct; D. McBRIDE, Chairman, 
u,~ion County Boord of Elections, 

Court House, 
Elizabeth, New J e rsey. 

MEMORANDUM OPINION P-26. 

DEAR MR. McBRJDE: 

Septe1nber 16, 1955. 

Receipt is acknowle<lged of your inquiry request-ing our opinion as to the 
operation and effect of the 1955 election statute, which authorizes the Commissioner 
oi Registration, upon application in writing. to register any incapacitated voter at 
his place o( residence or confinement. 

The statute limits such registration to those voters ,who are chronically -or 
incurably ill, or to ta lly · incapacitated and unable to attend a place o.f registration, 
t.nd re<)11ires each such application be accompanied by a physician's affidavit certify­
ing to such fact, and further, that such voier is mcnt~lly competent and cannot 
a ttend a place of registration. · 

You seek a construction of the statute and submit two Queries as to your 
jurisdiction in the administration thereof. They are: 

I. ls it the intent of the new amendment to R. S. 19 :31-6 to take a registra-
1 ion of a Union County residettt who may be confined in another County or outside 
of New Jersey; and 

2. May the County Board designate a proper person in another County 
or outside of the state to take such regi~tratiou. 

The 1955 act is an aroendment to Section 19:31-6 of the Revised Statutes (Elec­
tion Law) concerning municipalities having permanent registration and provides: 

"When any person shall apply to the commissioner in writing setting 
forth that due to a chronic or incurable illness, or that he is totally incapaci­
tated and he cannot attend a place of registration and such application is 
accompanied by an affidavit by a phys ician duly licensed to practice medi­
c ine in this State certifying that such person is chronica.\ly or incurabLY ill 
or tota lly incapacitated, tha t such person is mentally competent and that 
such person cannot attend a place of registracion. then the cocoCl.lissioner 
shall cause such 9erson to be registered at his place CJf residence or con­
fin~ent." 
The l9SS a mendment is but an extension of the method ol registration pro"ided 

oy R. s. 19 :31-6. 

Where, heretofore, r egistra tions might be taken during office hours at the 
office of the commissioner, or at such other place or places as might be designated, 
they may now be additionally taken at the place of residence or confinement. of .the 
incapacitated voter. 

1t will be noted that the enlarged statute limits both the commissioner of 
registration and the several county boards, in their respective jurisdictions, both as 
to the manner and method of registration; by directing that "The Commissioner 
sha II cause such person to be register ed a t hi s- place of residence or confinement." 
"Residence" is a well defined term in the electi.i>n law and means the fixed domicile 
or permanent home, and once obtained, continues '.\j.;~-~oUt inlermission until a new 
one is gained. 8r1<ccknumn v. Frignoco., 152 A . 780, 9':N. J. •Misc. 128. 
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The best evidence of a voter's residence are his acts rather thau his declarations 
concerning his residence. It is not sufficient to merely designate an address as a 
"voting residence" since the residence musl be real, actual and positive, and to be a 
"voting residence" there must be not on ly the intention of having the address for the 
purpose of voting, but that intention must be accompanied by acts of living, dwelling, 
lodging or re~iding sufficient to reasonably establish that it is the real and actual 
residence of the voter. Jocobsm v. Ga,dello, 38 A. 2d 126, 22 N. ). Misc. 277. 

The.t:efore, registrations must be taken at the domicile or place of residence of 
the incapacitated voter and within the county in which he claims his vote. 

With respect to his place of confinement it must likewise be within the couCity 
1n which the vote is claimed and within the jurisdiction o{ the councy board of elec­
tions. 

R. S. 19:6-17 and R. S. 19 :6- 18, among other things. provide: 

"J9 :6-17. The c9unty board shall consist of four persons, \\'ho shall be 
legal voters o( the counties from which they are rcspcctiYcly app!>il)\ell. • • *" 

"19 :6-18. The Chairman of the State Committee of each of such two 
political parties shall during the month. of February in each year, in writing, 
n1>minate one person residing in each county, duly qualified {or member of the 
county board in and ior such county. * * *" 

The 1955 act nowhere indicates ·a legisl:nive purpose to authorize or permit 
county boards of election to function beyond their respective county limits. The 
county board is a statutory c reation, and all of its powers 'must be found in the 
statute. 

Had it been· the legislative intent to vest the several county' boards with state wid~ 
as well as out-of-state powers of regi$tration. the sta tute would have so provided. 
\Vhile electiCJo laws are to be liberally construed so as to effectuate their purpose. 
Carson v. Scully. 89 N. ]. L. 458, 465 (S11p. Ct. l916) affirmed, 90 N. ]. L. 295 
(E. & A . 1917) , the 1955 statute shoul<.l not be construed to coofer an over-lapping 

county jurisdic tion in the :~llsence of c lear and e:-<!)lic it langu:~ge to that dfect. 

jl/d 

Your~ very t rul~. 

GRon:~ C. RrcH~J.,:-> . )~ .• 

A IIO~!IC)' Gent:'T(r/. 

By : )OS£1"11 L'> NICA :>1, 

Drf'uly /JifoYnr .v Gcllcrol. 
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MR. \VJLLIAM }. JosEP:a, 
Divisions of Pensi011s, 

State House Annex, 

Trenton, New Jersey. 

OPINIONS 

September 23, 1955. 

MEMORANDUM OPINION P-27. 

Du.R MR. fOSEPH: 

You have requested our opinion as to whether tile employees oi the following 
offices are to be considered as state or county employees: Probation Department, 
Prosecutor's Office, County Detectives, County Park Commission, Clerk of the 
Grand Jury. Jury Commission, and Sheriff. We shall deal with each office Se[>­
arately. 

PROBATION DEPARTMENT 

N. J. S. A. 2A :168-5 provides as follows: 
"The judge or judges o£ the county court in each county, or a majority 

of them, acting joinlty, may appoint a chief probation officer, and, on 
application o£ the chief probation office•, such men and women probation 
officers as may be necessary. All probation officers appointed subsequent 
to April Z2, 1929, who are to receive salaries shall be appointed in accord­
ance with the rules and· regulations of the civil serV::J! commission. . " 
N. ]. S. A. 2A :168-7 provides as follows: 

"The chief probation officer shall have general ;,upervision of the 
probation work under the direction of the court. He may ap(lOint such 
other · employees as may be necessary to carry out the purposes of this 
chaJiter, bu·t the amount expended for this purpose shall not exceed the 
amount appropriated therefor in the annual county budget. The chief proba­
tion officer may make such necessary rules and regulations with respect 
to the management and conduct of the probation officers and other employ­
ees as may be authorized by the judge or judges of the county court.'' 

N. J. S. A. ZA :168-8 provides as follows: 

"The judge or judges authorized to appoint a chief probation officer 
or p~obation officers shall fix, by ordel" under llle hand of such judge or 
judges, annual salaries to be paid such officers, and such order shall be 
filed in the office of the clerk of the county court. The amounts so fixed 
shall be paid in equal semimonthly payments in the same manner as the 
salaries of other officers of the county. 

"The necessar)' and reasonable expenses of salaried probation officers 
incurred in the performance of their duties shall be paid out of the county 
treasury, after itemized statements of such expenses have been approved 
by the chief probation officer and one of the county court judges. On 
request of the chief probation officer, the necessary traveling aud mainte­
nance expenses in attending probation officers' meetings and conferences 
of social work shall be included, when previously authorized by the judge 
or judges authorized to appoint probation officers. 

"The salaries of employees a-ppointed by the chief probation officer shall 
be fixed by the board of chosen freeholders in accordance with the sched­
ules of the civil service commission, and paid in the same manner as the 
salaries of probation officers." 

.J. 
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N.]. S. A. 2A·l68-ll provides as follows : 

"Probation officers shall have the powers of corrstables in the execution 
of their duties. The duties of probation officers shall be, among others : 

"a. To make such investigations and reports under sections 2A :168-3 
and 2A :168-13 of this title as may be required by the judge or judges of any 
court having jurisdiction within the county for which the officer is appointed; 

"b. To receive under their supervision, on request of the court having 
jurisdiction, any person ordered to pay any sum for alimony or support in 
an order or judgment entered in a matrimonial action; 

"c. To receive under supervision any person placed on probation by 
any court within the county for which the officer is appointed; 

"d. To collect from persons under their supervision such payments 
as may be ordered by the court so to be made, and disburse the money Sf) 

received under the direction of the court; 
"c. To furnish each person under their supervision with a statemen• 

of the conditions of his probation and to instwct him regarding them; 

"f. To keep detailed records of all the work done; 

"g. To keep accurate and complete accounts of all money collected 
and disbursed, and to give and obtain receipts therefor. and 

''h. To make such reports to the courts as they may require." 
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From the foregoing statutes, it appears that probation departments are cre­
ated to perform services for the various county courts, and also for the superior 
court with relation to certain matrimonial matters, N. }. S. A. 2A :168-5 provides 
for the appointment of probation officers by county court judges, and N. J. S. A. 
2A :!68-7 places probation work generally "under the direction of" the county 
courts. Furthermore, the duties of probation officers, as listed in N. J. S. A. 
ZA :168-11, clearly indicate that probation departments arc adjuncts of county 
courts. 

In a previous opinion of ours to your department bearing date of March J, 
1955, we advised you that county court judges must be considered as state employees 
even though l_)aid by the various counties. It should, therefore, follow that proba­
tion officers must also be regarded to be state employees. We are mindful of the 
fact that N. ;. S. A. 2A :168-8 states that salary payments to probation officers shall 
be paid in the same manner as salaries "of o.ther officers of the county." However, 
we do not regard this language as a strong · eiJough indication of a legislative 
intention to constitute probation officers as county_ employees so as to negate their 
position as state employees in view of their pos.ition with refation to the judicial 
machinery of the State. They are appointed by county .judges who are state employ­
ees and operate under the general supervision and control of such state employees. 
It is, therefore, our opinion that probation offi~ers ·are state employees who are 
paid by the various counties in which they are employed. 

PROSECUTOR'S OFFICE 

Article VII, Section II, paragraph 1 of the New Jersey Constitution provides 
as follows. 

"County prosecutors shall be nominated and appointed by the Governor 
with the advice and consent of the Senate. Their term of office shall be 
five years, and they shall serve until the appointment and qualification 
of their respective successors." · 
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N . J. 5. A. 2A :158-1 substantially repeats these constitutional provisions. 
N. ). S. A. 2 A : 158-3 prescribes the oath of office to be taken by each co)lnty prose­
cutor in which the holder of that.· office swears to "exec~te the d uties of county 

J • , 't· • •• l . 

prosecut~r . of this state.' .·. 
N .). .s.' A. 2A :158-4 provides .. as follows: 

''The ~ri~fnaJ business of; the state shall be prosecuted exclusively 
by the prosecutors, except in counties where, for th6J time . beirrg, there may 
be no prosecutor, or when~. the. prosecutor desires• tht:' aid of the attorney 
genera!, or as otherwise ··~rovidcd: by; daw .'!. · 
~- ). S .. A. 2A : 158-S provi<\es as follows: , . 
''Each prosecutor shall be vested with the same .powp;s and be subj ect to the 
~ilhi.e penalties, within his county,. a·s the i!ltorriey general shall by law be 
~ested witll or SlJbjec t ·tO"' and he .shall us"e' all reas'onable and law ful dili­
g~nce fo; 'the· <.letec.tioo, .a'rrest, indi~~m-in{.an<.l con~iction of offenders against 
the laws." .. ·· 

N; ]. S. A'.- 2A ·: 138:7 provides .tha t expenses of prosecutors in enforcement 
of laws, "upon bein g certified to by the- prosecutor and approved, under his hand, 

~7 by a j ,udge of the superior court or of the county court for such county, be paid 
.by the county treasurer whenever t~e same shall be approved by the hoard of 
chosen freeholders _ o~ ."·f.~ch county." 

N. J. S. A. 2A :1:58-10 fixes the sala ries of prosecutors in the various counties 
according to populati8f,t' and N. f S. A . 2A: 158-16 c.Joes t he same as to assistant 
pr.ose~.u~ors. N. J. .S. A.' 2A :158-lJ provides that "the salar ies of prosecutors 
shall be. paid at the same ti mes and in the ~arne manner as other county salaries 
are paid.' N. ]. ~:. A. 2A :158-16 provides similarly as to assistant prosecutors. 

N.J. S. A. SZ:17A-5 provides among other things that "whenever. the Attor­
ney General shall have taken over the duties of a county prosecutor, he .shall have 
all of the author ity conferred by law upon lJ'le prosecutor.'' 

N. ) . S. A. S2 :17A-1S requires the various co unty prosecutors to make annual 
reports to 'the Attorney General "of the performance of their duties and ·the opera­
tions of their offices." I t further directs them to " make such other reports to the 
A tt.orney General as the Attorney General may r equire from time to time." 

The position of a county pros.ecut~r- in our political structure was considered 
'"'oroughly in Slo t~ v. Longo, 136. N . ]. L. SS7 (E.&A., 1947). Although this case 
was decided in 1947, the constitutiona,l prJ)visions _and the statutes therein considered 
WPre Similar tO, if nOt identical with,- .the COn~titutional proviSiOnS and Statutes 
n"w in existence. In that case, the :ceurt. stated:__ · . ' . , . 

"The Attomey-General aticf the several Prosecutors of the Pleas are 
constitutional officers (article 7, section 2, paragraph J). Their d ut ies a re 
not defined by the constitution but · ah left, ·by· necessary implication, for 
definition by the legj_s lature. Public Utility Comm-i.ssion~rs v. Lehigh Valley 
R!Ulroad Co., 106 N. ] . L. 411; · O'Reardo>~ 1•. Wi/s{Jt~, 4 N. J. Mis. R . 
1008, 1011. A prosecutor of the pleas is empowered by s tatute ( R. S .: 
2 ;·182-J ) ·, ·eXCept as -- Othet wis.e provided by Jaw, to prosecute ihe pl<!a.S of 
the state io his county and to do a nd perform such acts and things in 
!Jehal£ of tlie ·Stale in and about. such prosecution as were formerly done 
a11d per forme<i by the Attorney-General; and (R. S. 2 :182-4 ) " the · criminal 
bvs.in.ess of the s tate : :shall be pro.s.ecuted exclusively by the prosecutors 
of the pleas, except in counties wnere, for the time being, . there may be 
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prosecutor, or where the prosecutor desires the aid oi the attorney­

general or as otherwise provided by Jaw." The A ttomey-Gcneral, among 
his other duties, is empowered (R. S. 52: 17 A-4f, chapter 20, Pam?h. L 
1944) to prosecute the c riminal busines~ o f the state 111 a c<Junty havmg no 
prosecutor or render aid in .a _pros~cut1on at the request of the prosecuto r 
and may be called upon by" _a ]ust1ce or. the Supreme Cour t to prosecu~e 
the c riminal business of the state thereto, and to represet't the state m 

proceedings on error in c~iminal cases in. the Su~reme C~ur_t and the Court 
of E rrors and Appeals, and (R. s. 52:17 A -5) Ill funCt iOnlCig_ 10 a' coullt'y 
shall have all the power and authori~y of . the . prosecutor mcludmg the 
representing of the state in all proceed tngs HI cnm111al cases, on error o;, 
otherwise, in the S upreme Court and the Court of E rrors and Appeals. · .. 

"Thus by statute, a county prosecutor is, within hi~ county, the person 
who is to' do such ac ts and things in behalf of the state as were formerly 

done by the Attorney-General. .. . " 

I n view of all the fo regoing , it is our opinion, tha t the office. o( a count~ 
prosecutor must be considered a state office, and its employees. must, ther~fore, 
be regarded as state employees who are paid by the va ri ous counties. 

COUNTY DETECTIVES 

N.j. S. A. 2A :157-2 provides as follows: 

"The prosecutor in each of the several cOU Jities of this Statf ."rt\ay 
appoin t such number of suitable persons, not i~, excess o( the number, and at 
sa laries not Less than the minimum_ amounts, 111 thts ~hapter prov~de$1~ _. to be 
known as county detectives, to asstst the prosecu~o.c 111 the detection, apore­
hension · arrest and cooviction of oifenders agatnst the law. Persons so 
appoint~d shall be in the classified se rv ice of the c ivil servi~e ~nq .sh.? ll . P?s­
sess all the powers and rights and be subject_ tq ~~~ th~ obhga~Lqns ·pf,pohce . 
officers, constables and special deputy shen ffs m cnm1nal. ;_na ~t~rs. 

.~ . ·' 
N. J. S. A. 2A :157-3 through N. J. S. A. 2A: 157-? tixes the salaries of county 

detectives iu the various counties according to popula tton. N . .J. S. A. 2~ :157-10 
provides for the cr eation of the position of county investigators in the o!Jice of the 
prosecutor, to be appointed by the prosecutor. N. ]. S. A. 2A_ :1~7-_11 _t~rough 
N. J. s. A . 2A :157-16 fixes their salaries . in the various counties according to 

population. .. 

N. ]. S. A . 2A :157-18 provides that the s:\laries of county- !:!elect ives _and 
county invest igators shall be paid by the various coupt~~~'. ,Ill Dgdd v ... f/tm R•Per, 
135 N. J. L. 167 (E.&A., 1946) the court st~ted:, :.r : .--; .. 

"The third basic contention of the appellants ·. is that ihe-. respon?ent 
did not comply with· · the proper procedure in te'rminating ~he.•r ser~u::es . · 
The claim is made. that the respondent followed · the statutes a p"pl-kable 
to county empployees (R. S. title 11 , subtitle 3) ; th~.t t~~ __ po.~itio.t:~. ~f county 
detective is governed by the statutes and rules apphtal>le to state . ~p-~y~es 
(R. S. title 11, subtitle 2 a nd Civil Service rule No._ 46) ;_ ~nd ,that_ ~h~ a~h?n 
taken by the respondent was improper and insuffici:~~ -·so that the ngh{s 
of the appellants were prejudiced thereby. • · ' ' · ' . .. • .... · 

''An inspection of the proofs submitted betow -tends to indi~:ate. th"at t he 
respondent, in terminating the services of the appellants, -dld -~u(~r~do 
follow the statutes applicable to the county ·set.vice. .Ho.wev .. e r,. !h1s -_~f tlself 

,.; 
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is not prejudicial to the appellants if there was also substantial compliance 
w[th the statutes and rules applicable to the state service, accepting appel­
lants' contention that the pos[tion of county detective falls within the state 
service." 

Although the above-quoted case did not squarely decide that county detective> 
are stale employees, an examination of the status of county detectives and county 
investigators in the light of pertinent statutes leads to the conclusion that they must 
be so regarded. They are appointed by, and are under the direct control of the 
various county prosecutors. Since we have found county prosecutors. to be state 
.:mployees, it is, therefore, our opinion that county detectives and county 'prosecutors 
are also state employees who a·re paid by the various counties. 

COUNTY PARK COMMJSSION 

R. S. 40:37-73 provides for the appointment of county park commtsswns gen­
erally by the boards of chosen freeholders in the various counties which have by 
referenda adopted the provisions of R. S. 40:37-72 through R. S. 40:37-95. 

R. S. 40:37-76 provides that such commissions may sue and be sued, and use 
a common seal. R. S. 40:37-78 requires the boards of chosen freeholders 1n the 
various counties to provide offices for the county park commissions, and to appropri­
ate "such moneys as may be necessary for the payment of salaries and wages 
and the maintenance of !)arks, l)arkways, playgrounds, and recreation places acquired 
or established by the commission." 

R. S. 40 :37-79 authorizes the various boards of freeholders to issue bonds for 
park and recreation facilities "on the requisition of the county park commission.'' 
R. S. 40:37-81 authorizes county park commissions to acquire real estate by gift, 
purchase, or condemnation, but provides that "all such property shall be acquired 
by the commission in the name of the county." 

R. S. 40 :37-84 authorizes county park commissions to establish county park 
police. 

Separate provisions are made by statute regarding counties havinog a population 
of more than two thousand [nhabitants in R. S. 40:37-96 through R. S. 40:37-174, 
but also provides for the adoption of said provisions by referenda in the various 
counties. R. S. 40:37-97, as amended, provides that the members ol such county 
park commissions are to be appointed by the Superior Court assignment Judges of 
the various counties. 

R. S. 40:37-99 constitutes such county puk commissions as bodies corporate: 
and politic, and R. S. 4{) :37-101, authorizes them to acquire real estate in their 
corporate name. R. S. 40:37-101, as amended, provides for the financial su[lport 
of such county park commissions by the various boards of chosen freeholders by 
annual appropriation after a public hearing. 

R. S. 40:37-129 authorizes the various boards of freeholders, on the requtsttton 
of the park commission, t.o "borrow money in the name and O•• the credit of the 
county by issuing bonds of the county ... ". 

The status ·of county park commissions in counties with a population of more 
than two hundred thousand inhabitants as established by R. S. 40:37-96 et seq., has 
been considered by our Courts in Pa,rks v. Union C ow•ty Po.rk Commission, 7 N. J. 
Super 5 (App. Div., 1950). In that case, the court stated: 
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"It is conceded by the parties that the Park Commission was estal>­
lished under authority of R. S. 40:37-96, et seq. A careful scrutiny of the 
statutory provisions convinces us that the Union County Park Commission 
is an agency of the county. Its creation, structure, purpose, and operation 
manifestly support our conclusion." 
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The Court reviewed the pertinent statutory provisions of R. S. 40:37-96, et seq., 
a~ outlined.)•ereinabove, and !hen said (page 8) : 

"It is readily discernible from the foregoing statutory powers vested in 
the County Park Commission that it is an instrumentality which is undeni­
ably an adjunct of the county government; that it is established for the beau­
tification and resulting attractiveness of the county and for the benefit of all 
of the residents; that the cost of its acquisition, operation and maintenance 
becomes the burden and responsibility of all of the taxpayers of the county. 
As stated Glick v. Trustees of Free P~<blic Library, 2 N. ]. 579 (1949), 
at .pp. 583, 584: 

'* * * It is an agency of the municipality notwithstanding its incorpora­
tion as a body politic. That in itself does not give rise to a relationship 
radically different in character from that which would otherwise exist. It 
is that substance and not the form of the creation that is the key to the legis­
lative design.' 

Cf. Tr11stees v. C~vil Service Co,.;lllnissio», 83 N. ]. L. 1% (Sup. ct. 
1912): affirmed, 86 N. ]. L. 307 (E. & A. 1914). It necessarily follows that 
plainti!f is an employee of Union County 

Since the Court ruled that employees of county park commissions established 
pursuant to R. S. 4{) :37-96, et seq., are county employees despite the fact that the 
members of such county park commissions are appointed by Superior Court Judges 
and have authority to acquire real estate in the name of such county park commis­
sions, it would obviously regard as county employees those employees of other park 
commissions, whose memebers are appointed by the various boards of chosen free­
holders, and which must acquire real estate in the name of the county. 

lt is, therefore, our opinion that employees of county park commissions are to 
be regarded as county employees. 

CLERK OF GRAND JURY 

. N. I;, S .. A. 2A :73-5 provides for the appointment of a clerk to the grand 
Jury by the county court of each county." N. ]. S. A. 2A: 73-6 provides that 
clerks to the grand juries shall "receive such annual salaries as shall be fixed 
by the courts appointing them,'' which salaries are to be paid by the county treasurers 
of the various counties. 

Since we have previously advised you that county courts are to be considered 
~tate instrumentalities, and since we have herein advised you that prosecutors are 
to be regarded as state employees, it should follow that persons employed in the 
opera~ion o£ grand juries, which are a part of our state judicial machinery relating 
to cnmmal matters should also be treated as state employees. 

This conclusion is fortified by a consideration of the oath which is directed to 
be administered to foremen and members of grand juries by N. ]. S. A. 2A :73-3. 
ln the prescribed oath, they swear "to sit in behalf of the State of New Jersey in 
;:~nd for the county .. , ." 

It is, therefore, our opinion that the clerk to a grand jury is to be considered a 
state employee who is paid by the county. 
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JURY COMMISSION 

N. J. S. A. 2A :68-1, as amended, provides that "in each county of the state 
there shall be appointed by the Supreme Court, two citizens, resident therein who 
shall not be members of the same political party, who shall constitute and be desig­
uated the jury commissioners of the county." N. J. S. A. 2A :68-2 fixes the 
term of office of the jury commissioners for one year, and N. J. S. A. 2A :68-4, as 
amended, provides that ''the Supreme Court may remove a jury commissioner at any 
time." 

N. J. S. A. 2A :68-i fixes the compensation to be paid to jury commtsSIOners 
in the various. counties according to population, and directs such compensation to he 
paid "by the boaro:\ ~of -~hosen freeholders." 

N. }. S. A. iA :68-i I provides that 'the board of chosen freeholders of each 
county may select a clerk to the jury commissioners appointed therefor, and fix 
his compensation ... " . N. ]. S. A. 2A :68-12 provides that "the board of chosen 
freeholders of each county may appoint ~JI necessary clerks and stenographers in 
the office of the commissioners of juries, subject to the provisions of Title 11, 
Civil Service, of the Revised Statutes." 

Since jury commissioners are appointed by the Supreme Court and subjed to 
removal by the Supreme Court, and since they are an adjunct to the judicial machin­
ery of the state, they must be regarded as state employees. We must, however, 
further determine whether their clerks and stenographers, who are appointed as 
well as paid by the various boards of chosen freeholders, are also to be considered 
state employees. These employees, although appointed and paid by the boards of 
freholders, are necessarily under the control and supervision of the jury commissioners. 
The element of control is a vital, if not conclusive, factor in making a determination 
of this nature. Furthermore, it would not be logical to regard employees of jury 
commissioners to be county employees when it has been determined that the jury 
commissioners themselves are employees of the state. 

It is, therefore, our opinion that jury commissioners and their employees are 
to be regarded as state employees who are paid by the various counties. 

SHERIFF 

Article VII, Section II, paragraph 2 of the New Jersey Constitution provides 
as follows: 

"County clerks, surrogates, and sheriffs shall be elected by the people 
of their respective counties at general elections. The term of office of county 
clerks and surrogates shall be five years, and of sheriffs three years. When­
ever a vacancy shall occur in any such office it shall be Jdled in the manner 
to be provided by law." 

R. S 4fl :41-1 provides that "no person shall be sheriff of any county unless he 
shall have been a citizen of this state and an inhabitant of the county for at 
lt>ast three year~ r>ext preceding his election." 

R. S. 40:41-2, aJ amended, requires the bond of a sberiff of any county to be 
fixed and approved by the senior county court Judge or, in certain cases, by the 
Superior Court Assignment Judge of the county. 

R. S. 40:41-4, as amended, sets forth the oath to be administered to 
sheriff-elect. In this oath, the sheriff-elect must swear to ''well and truly 
the State of New Jersey in the office of sheriff of the county 

every 
serve 

_l 
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R. S. 40:41-5, as amended, provides for a sheriff-elect to be commissioned by 
the governor after certification of a County Court ] udge or Superior Court ] udge 
that the sheriff-elect has executed a proper bond, and subscribed the oath· of office 
111 due form of law. 

R. S. 40:41-6 through R. S. 40:41-7.10; as amended, fix' the salaries of the 
sheriffs of the various count.ies according to population. 

R. S. 40:41-14, as ainended, provide·s that a vacancy in the office of sheriff 
shall be filled by the governor, with the advice and consent of the Senate, from 
the members of the same political party as that of the previous incumbent of the 
office. 

The status of the office of sheriff was considered in Doyle v. Co1mty of Warrm, 
IS N. ]. Misc. 434, (Circuit Ct., 1937). The court said: 

"It is sufficiently clear that a sheriff, although chosen by the voters 
to serve in a county, is a public officer in the State government. The duties 
he performs include services rendered not alone to. the inhabitants of the 
county, but to the people of the State as well." 

Although this case was never taken to the appellate cou(ts, and does n.ot appear 
to have been referred to by such upper courts, indication is to be found that a 
sheriff would not be regarded as an officer in the State government by such 
court. This indication is to be found in Crater v. C01mty of Somerset, 123 N. ]. L. 
4{)7-, (E. & A., 1939). 

Although Crater v. CouniJ• of Somerset (Supra) does not deal directly with 
the office of sheriff, it does treat exhaustively with the office of county clerk which, 
along with the office of surrogate and sheriff, is provided for in Article VII, 
Section II, paragraph 2 of the New Jersey Constitution, and concerning which 
there are statutory provisions similar to those relating to the office of sheriff. The 
constitutional and statutory provisions therein referred to antedate the present 
New Jersey Constitution, but they are similar to, if not identical with, the 
provisions presently in existence. 

In finding the office of county clerk to be a county office, rather t~an a 
State office, the court states: 

"True, respondent is the holder of an office established by the State 
Constitution. Article VII, section II, placitum 6. Yet, the jurisdiction is 
essentially local in character, albeit the incumbent may on occasions exer­
cise delegated sovereign power. Territorially, his jurisdiction is limited to 
the county-as a common Jaw political subdivision-whose electors have 
chosen him to serve in that capacity. The Constitution classifies the incum­
bents as 'clerks * * * of counties,' and provides for their election 'by the 
people of their respective counties * * *.' It is of no moment that, as main­
tained by respondent, 'the duties of the county clerk * * * affect the welfare 
of the state and its people as a whole.' Nor is it conclusive of this inquiry 
that the Constitution provides that 'all civil officers elected or appointed 
pursuant to the provisions' thereof 'shall be commissioned by the Gover­
nor,' or that the Governor is empowered to fill pro tempore a vacancy in 
such office. Article VII, section 11, placitum 10; article V, placitum 12. 
'The prescribed service is rendered to the county as a politica I subdivision of 
the state. While fixed by the legislature, the salary is paid by the county. 

"But, apart from the foregoing, the question is, after all, one of legis­
lative intent. While a public officer may function in a dual capacity, i.e., 
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in the exercise of state governmental functions and those strictly municipal 
(vide Rodgers v. Taggart, 120 N. J. L. 243; affirming 118 I d. 542), the 
determinative inquiry here is whether the legislature, by the d(~signation 
'officer * * • of any county,' embodied in R. S. 1937, 40:11-17, designed to 
include the clerk of such civil division. We find unmistakable tokens of that 
purpose. Under title 40, 'Municipalities and Counties,' subtitle 1, chapter 
11, 'Officers and Employes,' it is ordained that, except as otherwise pro­
vided by law, residence in the county is an indispensable qualification for 
the holder of 'an office, the authority and duties of which relate to a county 
only* * *.' R. S. 1937, 40:11-l. The statutory provision under review has 
likewise been incorporated in title 40, subtitle 1, chapter II, supra; and 
it is also significant of this legislative view that, in the provision fixing 
salaries, such officers are designated as 'county clerks.' Sheriffs are in like 
manner classified. R. S. 1937, 40:41-1. So, too, the surrogates, although 
under a different title. R. S. 1937, 2:7-1, et seq.; 2:31-4, et seq." 
(Underscoring supplied) 

. It. s~?~ld .~e noted that the. co~rt, i1~ ~~ater v. County of Somerset (supra), 
fmds It S1gmf1cant of the legislal!ve v1ew that county clerks and sheriffs art 
classified under Title 40, relating to "Municipalities and Counties". Since Crater v. 
County of Somerset (supra) is not only the product of a higher court than decided 
Doyle v. County of T.Yarren, but was also decided at a later date, it must be regard­
ed as prevailing. 

It is, therefore, our opinion that a county sheriff and his employees should be 
regarded as county employee·s-. 

CSJ :mjd 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Attorney General. 

By: CHARLES S. ]OELSON, 

Dep-uty Attorney General. 

HoN. EDWARD ]. PATTEN, 

Secretary of State, 

State House, 
Trenton 7, New Jersey. 

ATTORNEY GENERAL 

DECEMBER 28, 1955. 

MEMORANDUM OPINION · P-28. 

MY DEAR SECRETARY OF STATE: 
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This opinion is in response to your request for advice concerning the beginning 
and ending dates of terms of office of County Clerks, Surrogates and Sheriffs. We 
have previously in Formal Opinion, 1955-No. 44 dealt with the beginning and 
ending dates of the terms of office of County Clerks and Surrogates. In this opinion 
we shall deal with the beginning and ending dates of the term of office of Sheriff. 

Article 7, Section 2, Par. 2 of the Constitution of 1947 provides that Sheriffs 
shall be elected at general elections; that their term of office shall be three years, 
but does not pro.vide when such terms shall begin or end. R. S. 40:41-11, however, 
provides as follows: 

"The commission of. every Sheriff elected at any general election shall 
bear date and take effect on the Wednesday after the first Tuesday succeed­
ing such election, and his term of office shall expire on the first Tuesday 
after the third succeeding general election." 

The statutes also require that the Sheriff shall post his bond on the first 
Tuesday following the general election, R. S. 40:41-2 as amended, R. S. 40:41-3 as 
amended. 

In view of the specific language of the statute we advise you therefore, that 
the legislative intention was to have the Sheriff's office commence on the Wednes­
day after the first Tuesday succeeding the general election, and to have his term 
of office expire on the first Tuesday after the third succeeding general election. 

JFC:lc 

Very truly yours, 

GROVER c. RICHMAN, ]R., 

Attorney General. 

By: ]PHN F. C~NE, 
D£/>IJ.ty Attorney General. 
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DeposHories for-Uoemploy.meut Con>t>tnn­
\lon Fund, S~aLe DISLillllty Benefits Fund, 
Unei'01lloymcnt Comoensa.~lon Admlnlstra• 
tlon Pund, Unemplo)•ment Compensation 
Auxiliary Pund-s~lection vested ln Treas­
urer ; inves tment of !unlls-autborllY 
vested In Director, Division of Tnvelttnen t. 
F .O. 19.54, No. 16. 
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Rlgh L of ·Dir~tor tO .Wate penalty asSe$5 • 
ments Qg-i.lns~ em?lo>er for failure to ~up­
J>Iy data or torwar<1 contributions. P .·M. 
1955, No. ~2. 

Set-of! for lla.llllity Of one <1r.oartmen l In 
!lr.vor of another deparwnent o! the StMe. 

P .M. 195·{, No. 19. 

Sta.t e Dlsa.b.llity ~enefJLS Pund, aul'horlty Lo 
<lelermlne a.mounts .. va.lla-ble lor Invest­
ment vested In Director, Division or In ­
vestment. F.O. 19.5•. No. 13 . 

Division of ln'Yestme.~>l--
Depostt <ll SLa.te I'U!\dS In Interest-burin~ 

-bank .accounLS regarded ,.. Investment. 
P.M. 1954, No. 6. 

Jurtsdlctlo!\ over U~tsH)sfied Claim and 
Judgment .Pund, P.o . 1'9~ . 'Na. i . 

P.,soonstbtlity or 01 vJ$1on over ~ect&lr:l &>­

sets In eeco11n~ ot Trusttes loc Support 
-of Puir>lle 5c.h'OOI1. F .O. '19S4, No. 2 . 

S~alt Dlsablll~y Ben&ilts Fund. proocr pro­
cedure for purcha..s~ •and s&les of lnYesL­
ments of said fu·nd, F.o. l~. ·No. 13 . 

Various funds In DJovlston of Ell'I'J>loYment 
S.,urlLY, ~e9ponslblli~y or DI'Vlsion of In· 
vestment P .O . 1<954, .No . .)<6. 

DJ., islon <1! Motor Vehicles-
Branch 9.4roncles, dealers. operation under 

l)riglnal l.lcense at dlflerenL attdr&$Ses. 
P .O. 1954, No. 9 . 

Dl'llnll.en driving convleLioo In o.not.her 
state, <P.M . 195-5, No. 10. 

:Porclgo sLate, recl9roclty aJro•nr~emen t as to 
rnoLor vehicles properly reclsLercd, P .M . 
1955, No. 23. 

Motor VC'blcle agents "nd 'tm.D)oyees, &I>PII· 
culon ol Pederal Social Securli:Y A.el. P .M . 
195-4, ·NO. 21. 

Motor Vehicle control of hi~h-wavs : ~herl!!' s 

J>ow~r Lo ~olnl speelal dtDutie.•. :P.O. 
1955, l'!o. 23. 

.. No through street" ordinance ~l<ooosed b y 
a muni<>li>&ltty without legislative s ane ­
liOn. P.O. ·t9~S , No. S. 

Notlce re<~ulrcd by realstered or certified 
mnll. ts com~>Ua.nce. P.<>. 19~. t{o. :U. 

Penal~ies lor overloadlnc And overwelcht 
..lolatlons occurrlnc '()rlor lO amendment 
of law; 'F.O . 19S5, No. 'l7. 

R-enewal or restoration of. driving . pr i~.lleges 

be lore . juQgmeot d&b lor has repal<1 In 
full claim · und~r Vnsatl.sfi~d Cl.~im .. And 
Judgment Pund, F .O . 1955, No. Q~. 

St.olen vohlele, clalro or o91ner &l'alnst On­
: satlsrled <:lrilnl' •nd Judgm~'nL ·Pund i>ared 
'on d;m&u" while : Yt!' lt l!i.:. ope'rr.Le.t bY 
IJ\Ie!, P .M. 1'.1~~. No. ll 

Dl•lsion ol PUrchase and f'roperLY-

BI~. SLate l>TinLint: contra.c:ts, exclusion o! 
non-union prlntt>rs trom oiddlnll, P .M. 
l&&i , No. lr8 

Construction o( Stale 'hospital, erro r of b id · 
der on, P.M . 19.5~. ·Ne>. l.S 

Oelesatlon ot du Ly bY Director to buyer, 
P .M . ·1&64, No. 2 . 

Oivlsloo 1>1 C»>>loy menL SecuritY, aulhor1lv 
to lease '!>f'OJ>'crtY lor eon>IOy·ment ofllce 
~rations vrsted In D~vlslon ()( ~rcha.se 
•nd J'TO)>eriY, F .O . '19~. No. H. 

Por!orm.ll~e boo<!. :>.ulhOrii:Y ot DlreclOr lo 

seeu...., performance bond -to r bu1ldln~ 

construction "t RutgtN Vnlveutty, to P:>Y 
oren\lum, etc .• •F.o. l~. -No. t. 

Whether State cao become a. member ot a.nd 
have an lr\terest ' tn a ·mutual Insurance 
COrr\P&!IY •• P .M . 1956. No. 4 . 

E 

.E;<Iu o:> llon-
seo D~artment ot Edue,.tlon. 11eneraliY. 

t.hls ln-delt . 

Elections-
Board of cannS4ers; canvass ·and certlftca· 

Uon of reaults ol municipal ele>cllon und·er 
counell-ma.n&e-er plan . .F.Q . 1.955. No. 24 

~IHtlon La.w~ Sludy corucnlsslon. fl&oal 
control bY legislative budget t.nd fi.Pance 
d~eetor. 1".0. 1955, No. 40. 

Re~&tratlon or lnoa.p~ILt<ted voter at Ploaee 
ot dt>tD~IIe, P .M . 1'.1~, ·No. 26. 

£moloyees-
A.Ppllc-:>tlon llf Federal Social SecuritY Act 

Lo employees or county D1sLrkt Courts; 
County Tax board~; Civil <;ervJce Colll'ntls­
sion; Motor Vehlole A.lrents : Ll«nslna' 
"'rents, l"1s h "nd GaD'Ie : ·Bo.rd or Ba.tber 
Exa.mlners ; tao;ud of 'Be~>\llt Cu>Wre Con­
trol : 'Bor.r<l ot Bar El<Ml\ln era: 8bt,ot.e 
Boar<! or Tal< AQ>'pea.ls. P.M . 19~. No. ~-

Conwensatlon ratlnt: and lnsJ>ectlon bu rea.u 
emPloyees, eii~LbliiLy ror social seeurth' 
'covera.~e and membu>hh> i n Public Em­
oloyees• ~tlremenl <>nr.ecn. F .O. 119f>S, No. 
9. 

<;onvle t ion of crime. civil scr• le~ emplo:vee. 
.I?.M. 1956. N'o . -6. 

CC?un1el lo . Sl1erlf(. appointment of, P.M. 
19~4, No. 4. 

~Ut>' Clerk of County Dillrlct Co!'rt, 
orlor nrvlce cr~l~ wteler IPUI:Il lc Etn­
ployo!.$'. ~llre.m~nL 6Ystam. l".O . 1956, 
No. 43. 

county proba~lon d'll)>ar~men ts , couoty and' 
. .!~rior COurJ.S, COUnl;v proseeulOr~ !O-Dd 
ei»olw~es' oi:''ooosldered to 't>e Soate em-
91oyees. P .M. 19~5. No. 27. 
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E~loytts of ·Depar~meM or Hr>&lth, Jenves 
or &llstnce lor .peuoMtl LralnlnJ PrO• 

gram, J>.M. 1&54., No. H. 
}{l~h:wa.y employees, enJ&elng In ouUide em­

Ploy.ment, P .M. •1955, i'lo. 3. 

),eaves ol absence, credit towa.rd s retir ement 
for periods covering Lime of leaves of ab­
sence, F .O. 19~. No. 411 . 

MilitarY service w11h United Slates e-over n· 
menL, to lle credited tor ou~poses o f oem­
p JQyees' awnrds pr~ram, P.M. •1~4. , o. 
10. 

M-unic}Pill enl!llloyee. re lns Latemenl of proba­
LI OnMY .l>OIIcem"n to eJLelble llsL at!Alr 
~u>ant. Llon. P.M. J9o1 , No. 8 . 

Revca llo n o f ce rLU!eaLe ol ell;lblllty &fl.er 

~DOln lment; power or Civil Sorvlee Com ­
mission. 1".0. ~~~. No. 10. 

.Rutaers UnhersiLY. e.•lP!oftU oC. rl81lLs un­
der l'ublle EmploYee•· R.ellreonenl SysLem. 
P .O. 19~~. No. 10 . 

S lU r nw.>.rds Proernm, ~ward lor prot ... 
slonal •ccompllshmenl prloz Lo t>Lablish­
onenL 1St protrt.m. P .M. 1~51. No. 11. 

Stale MiJitkl or New Jersey N .. Uonal Gua rd 
l)trsonnel. &>r lor service cred~ for ~!me 

.o~>enl <belore b~omlnc S~ate employeos, 
P.O. l~S. No. Q3. 

SU.tt Mill \!" or New J ersey N•~l on al G~~arcl 

rpersonnel, 'J) r lor service crediL In Public 
!lmi>loyee~· :Re~lremen~ 6Ys tem for tl.me 
wen\ In t.ctl~ m iiiU.ry service or United 
S lates, F'.O. 1955. No. 3·2. 

Trenton Junior Collue. members or t.eulty 
not St.ate employe-s, :P.M . J954, ·No. 13. 

Veterans· l\ousln~ proJect emploYees, awH­
c:.aLion o! CIVIl Sorvk& Lo.w, F .O . 1955, 
No. H . 

Vttero.n Publle &rnD)oyee termino.llng em­
ployment after 20 yurs service bill b<lore 

<L t to.lnint ·aee 60, P.M. WSS No. t5. 

Enalnur-
Lieense<1 pzolessiOnal en~lneers and land 

surveyor-s; a llen deel<Hatlon ol ln~o<:nlion 

Lo be<:omo clluen condition precedent to 
'be licensed P.M. ·195>1. :No. 9. 

Pl<~ns bearing seal ol licensed enclneu or 
archlte<:t; aeceptana by pllbllc ollltlab. 
P .O. Hl55 ~o. 25. 

St.ate >i~b-Way Enrlnen. -bured f rom ~n­

e;aclot In <>ther galnf"l pursuits. P .M. 
ol9!.~, No. 3. 

TownW.lJ> ·enelnMr. e.ppolntroent wiLnout ad ­
herence ~o CIVIl StTVICt, F.O. 1..9'55, NO. 2. 

E&<>heo.tect Funcls-
.AtLorn eys, deducLin& ol pro Ul.a Sh ~<e Ol 

lees lrom claim fo r rePI\Ytn•nL, F .O. 195~. 

No. zr; 

Dele,otlon or duLy -bY St~ te Treasurer lor 
<leterm rnlnl: v-alidity or repayment clolms, 

F.O. 1955, No. i . 

F 

Ftdtr:<l Soer~l SecuritY Act--
See Soclol Securit1. «nerally, thi s inllex. 

l"eder.,J-
:e·eaeh erosl<.n proJect, slate and municlpal ­

lty. rl~ht LO Federa.l funds, .f'.O . 1955, 
No. 38 

l"edoral Houslne· Aot, " •heLher CounLy Plan­
ning .Board qualiHes as il r eaiOnal plan­
nin~ o.tencr. P :M . 1955, No. \~. 

Flremen-
F'irt eh lcl, persons ellc~b:e tor e:<.amlna t lo n 

lor p~ILion P .O. \95~ . No. ·l$. 

Power <)( ~ovt:rnin& body to stt. mil\tmum 
a nd m~:<mlum <>4.e. Jlmlls. P .O . 19$5, No. 

6 . 

Rernst•temti'IL ol llre=n rcUred 1or dls~­
~llliY . P .O. 1!~4 . No. 1. 

Retirement ol t>tr.son.s u>\<ler de-partmental 
ch••ses '"ld peuons lndlc~d. lor crime, 
P .O . ltSS. No. ~8 . 

Right• of wldo.,. o r fireman who eonlinued. 
In emPloyment beyond mandatory reti re­
menL age, 1'.0. 19~. No. 31. 

Fish ~nd G~m·e CouneU-
Oonstructlon or term ·•miles" uncter license 

to La.J<e llsn wi\.hln cert~ln m iles of 
coast lin e, P .M. 19~. No. 20. 

Fish "nd oame lleenslnc acents, o.ppllca­
tlon ol f'ederal Social Security Act. P .M. 
~~~4 . N'o. 2L 

Rel•tlonslllo oC Council wiLh ·D~par~m<:nt o! 
Coru-ervaUon and Economic DevelOP• 
rnent. F .O. 1955. -No. 45. 

Govet·nor-
Appolntlve power. Jn<mbers ol Solllll Jersey 

Pori Commission . PJ\.! . 195~. No. H. 

G •mbllns-
LimiLotion ol prosecution, P .M . l9S5. N o. 8 . 

H 

Henllh-
See oepo.r<n>tnL ol .tfe&lth. eenerally . IJ:>is 

lndt><. 
HJi'l\woy Dt1>ll'~men~ 

See Dl:)>artmenL ol Highway geneNOIIY. thl• 
tndt•. 

Hl ghwoy<-
"No t.hr<>urh s lrtH" otdlnance proposed bY 

3 mnnlclpnllt> wlt.llout lerWatlve sane­
Lion, F.O. J955, No . 5. 
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HoHdan-
Sa l urday con sidered u SundaY. rt<IUitlnc 

lll lnc ol .po.pers on MondaY, P .O. 1955. 

NO. 34. 

Hosplla.ls-
J;ios-piLal Service P lan. whether It may eon­

~racL wah 11 forelcn eorPOr.allon, Heal~h 
Service. I n-e., P .O. 1~5$, No. 33 . 

S~t.Le Hospital, error of bidder on construe· 
struclion. P.M. 1955, No . 18. 

Hooalng-
.l"eder.al Housln& Act. w~Lher County Pl .. n ­

nln~ Boa rd Qualities <1$ a regionAl plan­
ntn8 •rency under, P.M. 19:;6, No. 'L6 

Jnvestment bY ba nks in ;Donds ol loeal hOIIS· 
tnr authoritY, P.O. ·19H, No. 23. 

Vttt<'ns· Houslna ProJect emPioyeu. ~PPII· 
cation or Civil Service. P .O . 19!>5 No H . 

lnlltrllance Tax Burcau-
J"l llnl reluTns, po'l\'er lo rerulate, F .O. 

1!/S$. No. a . 
fnsurance--

Accidenl and Health beneClts. bQ.Slllt.IIIU.Llon 
o-enelll.s, Temporary Dlublmy beneiiU, or 
similar Insu rance l)O!Iey benellts deduct­
Ible from recov&ry under Unsa~Jsfled Claim 
and Judgment Fund, .F.O. ·19~5. No. l6. 

Xuua.n ce of group li!e Insuran ce policY In 
New Jersey lo insure p .. yment of balanc-e 
re!l'*-b\lng ·unp~ld a~ time of <loath on a 
oerlodlc payment plan ·rnulual fund In­
vestment contract. F .O . 1955, No. ·H . 

~Ire lnsuronee b-enellts not deductible !rom 
recovery under Unsati<il~d Claim and 
Judsment Fund, F'.O. ·1965, No. 36. 

Tu,.uon ol annuity considerations, de ­
duct!IJllJLy or consld~ro.tlons retu rned un­
der provisions ol annuity '!>Oileles. P .O. 
19~. No. 22. 

Vnorn:oloy.tnenl compt-nu.t!on. dut.y to pay 
rnsuranu contrLwtiOns unlttr supple­
ment•> une-rm>loymrnl bene-!!~ plan. :P.O . 
1955. N<>. 39. 

Whr\l>er S~Lt con become a member ol anll 
ht.ve an lnLtrut ;n .a mutual insurance 
company. P.-M . 195~. No. 4. 

)oteuw.~• C oopera t ion Commlsslon-
l"'~cal control by lec!J:laUve ~udset and 
uoa.nce dlree~or. F.O. 195'~, No. 40. 

xntu-covernmcnta.l R elations C<>JJUDI$Sion­
Fisc ,.l control, lccls laLive budget and /lnanee 

director. P.O. ·19~~. No. 40 . 
Inters lat~ IS~Lnl t.atton Commlsslon-

.f'lsco.l e<>n trol l)y Tre•au ry Dep{lrtment. 
1'.0 . 19SS. No. iO. 

lnVt:51 me-nts-
D tpOSlL <>! S•a~ funds In interesL-benrln: 

bAnk aecouots regar ded as investment, 
P.M. 1e~• . No. 6. 

lnVe$LmenL bY banks in bonds or local hous­
ing auU•orltY. F .O . 1954, No. 2.:1. 

Slate Olsnblllty B~nelll.s F.und; proper p ro­
c~dure Jor .purchases 0\n<l .sales or Invest­
menU ol sa id ,lund, 1".0 . :195>1, No. 113. 

SLate lunds ; vatlovs runds !n Division of 
Em1:>lOYII)c"t Securi tY, rt,ponsi·bt11!)' o! 01-
vi> IOn ol l nvcHmcnt. F.O. 195>1, ·NO. ·1~ . 

J 

Juvenile DelinQuency S\u<)y Com.mlsslon­
P iscal control, lc gls~ll•e budce ~ >nd Clnanee 

dlrcclor, F.O. 19~S. No . iO. 

L 

La..bor-
See Deportment Of U.bor and I ndustry, 

Ktnerally, thi• Index . 

Landlord and Ter>u.n~ 
Rent control. munlel'P&l ~>.Gtion roqulred to 

continue rent control. :F.O. a~4. tio. 24 . 

Law EnrorcemenL Councit-
Explr&Llon ol terms o! oHiee o! -memb-eu; 

rl;hl to continue lis t.ell-vlUe~. ma ke ex­
p endiWres or runds, -t.nd validitY of lLs 

ach. F.O . -IU6. No. 30. 

Leases-
Agreement t o lease or contuct lor mlnlnl! 

rights In n State tortst. P .M. 1&65, No. ~. 

Lecal AdveHJslnc-
N~wsi>QP<:rs. quall f i~Uons ror publlshlne; of· 
fletl\1 documents. f'.O l9~S. No. J'7 . 

t.eclslaLive Commlulon on Water Supoly­
.l"local control, le«ISI&tlvc lbudfbt and fl · 

nanc• d irector, f' .O . -19SS. No . 40. 

Lealslature-
Appolnllve s>o,.er. rneO\btu or South Jersey 

Port Commission. P .M. J!>)·S. No. H . 
Budau ""d l";nanee DIJeelor or Ltt:l•la­

Lure. lise a! conlrol ovt:r : Elecllon Laswa 
SLudy Ct>mmlsslon : Advisory Commission 
OJ) Lnser Oflcnders ; Cornmt .. lon on ln· 
t.ers t a.te COO"Perauon: Commission oo SLate 
Tox PolicY: SLt.te B~cn £tos ton Commis­
sion ; Commission on Narcotic Cootrol; 
New JerseY MetroPolitan. Ra-Pid T'ransl t 
Commission : St.a tc Commission on Ioter­
Governmen~ol •Relo.Uons; Ju •enlle D elin­
QuencY 6tudy Comrn.I.Ss1on; Lealsi&.L!ve 
Conunlss!on on W<>Ler Sul)ply; ancl Com­
mission to Gt u<IY eta .Storm Pama rre, 

F .O. 19~. No. 40. 
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"No throu~rh stree.t" ordinanc e :proposed by 
a munic\.pallty without le~lslatlve sanc­
tion, F .O. 1955, No 5 

Power to delegate a·bateme11t or 'Penalties, 
P.M. 1955, No . 22. 

Lice-nses-
Authority or Beauty Culture Board to rna.ke 

rules and regulations controlling lees to be 
eha.rged by bea.uty culture s;;hools, P.M. 
1954, No . 12. 

Automobile <lealers, branch agencies opu­
ated under original license, P.O. 1954, 
No. 9. 

License of vessel to take !Ish ln waters or 
Atlantic Ocean; meanln~ or word "miles", 
P .M. 1954, No. 20. 

Motor vehicle, revocation o! driver's license , 
P.M. 1955, N.D. -10. 

Power vess'E!ls on privately owned waters, 
power to license· and pollee, F.O. 1954, 
No. 25. 

ProCessional engineers and land surveyors, 
citizenship or de<:laration or intention re­
quired lor license, P.M. l9f>4, No. 9. 

M 

Milltary Service-
Discharge !rom draft, a!!ecting rig·ht to be 

treated a<; Veteran, P.O. •1955, No. 29. 
Military Service 'W·Ith United Sta.tes Govern­

ment to be credited for PU!1Poses of em­
ployees' award ·program, P.M. '1964, No. 10. 

State employee, claim of for veteran's 
status, ·P.M. 1955, No .. 1. 

State MUitla or N·ew Jersey National Guard 
personnel, prior service credit In Public 
Employees Retirement System for time 
&pent In active military service of the 
Unit·ect States, •F.O. 19&5, No. 32. 

State Mlm!a or •New Jersey National Guard 
1>ersonnel, prior service credit for time 
spent before 'becoming State employees, 
P.O. 1955, No. 13 . 

'Veteran Public employee termina.ting em­
l>loyment after 20 years service but be­
fore att&!ning age 60, P.M. 1955, No. 15. 

M<>tor Vehicles-
See Division of Motor Vehicles, ~cnerallY , 

this Index. 

Munle!Pallties-
Appolntment ·of employees without adher­

·ence to cl-vU service law, on change to 
council-manager form of government, F.O. 
1955, No. 2 . 

Beach uoslon proJect, right to Feder al 
funds . P .O. 195-5, No . 38. 

Building Inspector. duty to· ·acce"Pt for !11-

, ing ·plans bearing seal ·or lloensed archi­
tect or engineer, F.O. 1955;' No. ·2·5. 

CivJl 6ervtce, false response in ap.plication 
for promotion, P.M. 1955, No. 6. 

Fire Chief, persons elidble for exa,minatlon 
lor JlOSitlon, F.O. HISS, No . 15. 

Fireman, rejnstatement of one retired on 
diswbilitY, F.O .. 195>4, No. 7. 

Firemen and patrolmen, !JM>Wer of governinG" 
·body r.o set minimum and maximum age 
Hmlt, P.O. 1955, No. 6. 

Hlgh·ways, "no through street" ordinance 
without legislative sanction, F .O. 1955, 
No.5 . 

Jurisdiction of State Department of Health 
over permit for se-wer main through munlci­

pallt!es to disposal .pla.nt In .fourth munici­
pality, P .O. 1954, ·No. -10. 

Municipal action required to continue rent 
control, F.O. 1954, No. 24. 

Municipal elecWon, canvass a.nd certifica­
tion of results by County Boa.rd of Elec­
tions actin~ as County Board or Can­
vassers, P.O. 1955, No. 24. 

Municll>al ·ph;nnlng board, jurisdiction of 
school construction pr.oJect, F.O. l954, 
No. 8. 

Municipality's right to obta.ln Stal.&'s land 
under tidewater for park, P .M. 1%5, 
No . .19 . 

Pollee and Firemen's Pension Fund Com­
mi.slon . right .to pay su.bsixly In addition 
to salaries of secretart·es, P .M. 1955, No. 
9. 

Reinstatement of probationary policeman to 
eligible Jist a.lter resigna.tion, P.M. 1954, 

No . 8. 
Munlcl.pallty's right to lnvest In Its own 

bonds, P.O. 1!'55, No. 37. 
Veterans ·housing project employees, a.ppli­

catlon of Civil Service Law, F .O. 1955, 
No . 14. 

N 

Navigation-
Delaware Clrcle, riparian grants within, 

F .O. 19:>4, -N<>. 3. 
Beach erosion ~reject, s~ate .and munlct'Pal­

tty, ·right to Federal funds, F.O. 1%5. 
No l8. 

Indian deed to Jan<! as obJection to grant 
of lands under water, F.O. ·1955, No. 26. 

Municipality's right to obtain grant of State 
lands under tldew·ater, P.M. 1!'55, No. !9. 

Officials and employees of D&Partaient ol 
Conservation and Economic Development 
veslcd w!Ul powers of maglstr.ates, Jur-
Isdiction, P.O. 195·4; No . 12. · 

?ower vessels on privately owned· waters, 
au~horitY to license· and Pollee·: F .O. 1954. · 
No. 25 . 

Sedge Island, d·eed, P.M. '1954, ' N<>'.' '·16. 
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Na.rcotlcs-
Mandatory sentencing ·provis1on for s·econd 

or subsequent offender, P.M. 1955, No. 7. 
Narcotic Conrol Commission, fiscal control 

·by legislative •bu<lget 'll.nd C!nance direc­
tor, F.O. 1955, No. 40. 

New Jersey Metropolitan R:wld Transit 
Commission-

Fiscal control by l'eglslaUve budget and !1-
nance director, F .O. •195·5, No,: 40. 

New,papers-
Leul quall!lcatlons .for .publishing of!lclal 
documents, P.O. 19~5. -No . L7 . 

Nonresidents-
Motorists, recl.proclty, P.M. 19515, No. 23 . 

Nurses-
School ·nurse employed wiUlout certificate, 

right to minimum salary ·ror teach-ers, 
P.O. 1955, No. 3. 

0 

· Oph~halmic Dispensers and OJ>htJlalmlc 
Technicians-

Board of, term of member, P.M. 1954, No. 

·17. 

p 

Pardon-
Llrnlted pardon, restoration of suf.!rage 

right, P.M. 1955, No. 6. 

Patrolmen-
Power of 0overnlng ·body to set mini­

mum and maximum age lfmlt, F.O. 1955, 

No. 6. 

Reinstatement or one retired for dlsabllltY, 
F.O. 1954, No. 7. 

Reinstatement of probationary 'llOlieema.n to 
eligible list a.tter resignation, P .M. 1954, 
No. 8. 

Retlre.men t o! policemen under deyart­
mental charges and ·bhose Indicted lor 
crime, F.O. 1955, No. l8. 

Pensions-
Alcoholic Bcvera«e Enforcement Officers 

.Pension Fund, purchase o! :past service 
credlt bY members, F.O. 1954, ·No. 15. 

compensation Rating and Inspection Bu­
reau employees, ellglblllty !or Social Se­
curity coverage and menubershlp In PUb­
lic ·Employees Retirement System, F.O. 
!955. No. 9. 

Discharge from dr.aft, affecting rig·ht to be 
treated as veteran under Public iEJmployees 
Retirement System, F.O. 1%5 , ·No. :W. 

Free veteran'·s pension, affecting eligibilitY 
!or additional veteran's . retirement un­
der !Pu.bllc .Em'Pioyees ·Retirement System, 
P .M. 1%'5, No. 1. 

Right to rective bene!lts from dlsa!JIIIly 
ret.trement. allowance and ben·~f lts under 
work·men's Compensation Aet !or same 
InJurY, P.M. 1954. No. 3. 

State M!lltla or New Jersey National Guard 
personnel, prior service credlt In Public 
spent In active 111llltary service of Lhe 
F.O. 1955, No . 13. 

State Militia or ,N<>w Jersey Natlonal Guard 
personn~l, 1prlor service credit for tt.me 
Em:ployees Retirement System for time 
spent before becoming State employees, 
United States, F .O ·1.95-5, ·NO. 32. 

State Pension Fund Systems, delegation of 
discretionary duty ; affixing of signatures 
to vouchers l>y machine, P .M. 1955. No . 
12. 

SubrogaLion of Insurer paying funds taken 
bY a state employee who di.sa,ppeared; 
claJm or wile !or -accumulated deductions, 
P.M. 1954, No. 5. 

Trenton Junior College, members of fac­
ultY not State employees and not eligible 
!or ~enslon under VeLeran's :pension la.w, 
'P.-M. 195"4, No. 13. 

Veterans Pension Act-claim ol countY for 
'Partial reimbursement .tor pension paid 
County Judge, F .O. t95o4, No. 17. 

Veteran ·pu.bllc employee terminating em­
ployment alter 20 years service but before 
attaining age 60, P .M. 1955. No. 15. 

Planning and Development Council­
Officials and employe·es of, Jurisdiction, 

F.O. 195'4, No. •1-2. 
Power vessels on priva.Lely owned watrers, 

authority to license and pollee, F.O. 1954, 
No. 25. 

Relationship of Council wl~h Department of 
Consen·atlon .and Economic Development, 
F.O. 1955, No . 45. 

Printing-
Non-union ·Printers, bidding on contracts for 

'Printing , P .M. I.P:>4,No . 118. 
Public ·Employees' Retirement Sysem-

Compensatlon Rating and Inspection Bu­
r011U employees, eliglb111tY !or Social Se­
curity coverage and memb·ersh\p in 'Pub­
lic Employees Retlrem1!nt System, F.O. 
1955, No. 9. 

County proba.tlon ctepa.rtments, county and 
superior court employees, considered to be 
State employees , P .M. 195·5, No. 2'1. 

DeaLh, a.bsence presumption ·of, P.M. 1954, 
No. 5. 

Death ·bene!lls or members who die In serv­
Ice; ri~ht of boo.rd to dellne '' in service," 
F.O . . 1955, No . 7. 

Deputy Clerk, County Dis trict Court, :prior 
service credit under .Public Employees Re­
tirement System, IF .O. 1955, No. 43. 
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Disc.ha.rrt {rom draft. wha l. const.itut.es, F.O. 
19~>. N"o 29. 

Fre• veteran's p·enslon. arrectlng elig~llity 

lor addiLJonal veteran's retirement. under 
Publ ic Employees Retlremeot System, 
J:' M. 1'9'5-S, No. 1. 

Leaves or absence, credit towards retlre­
m•nt lor Jperlods covering time ol lea.ves 
of absence. P .O. d9:>S, No. 4l. 

Retlt"tm~nt of member o( 60 or over but 
under age ,0 P .O . 'lfl{t.i, No. 8. 

Rut~rers University veterb.ll employees, 
rlshts under Pu·bllc Employees Retirement 
SYstem. F.O. 10~. No. 20. 

Sto.te MiiHia. or New Jersey Na.tlonal Gua.rd 
-oersolmeJ, 'Prior service credH berore be­
coming State employees, F.O. 11.955-, No. 13. 

Slat.e Militia o.r N&w JeNeY .NaUona.l Guord 
oe"onnol. -orlor service credit In Public 
E:moloyees ·Retirement System lor time 
soent In active mllltan service of th• 
United St,.tes, P'.O . . 195!i, No. 32. 

ValiditY or Cha.ot.er ~H. P .L. 19M, F.O. 195>1, 
Nu. -19. 

VcLersn, C><cluding ri.rst e..nd la.st day In 
COtn'Puting service, P .'M. 111:15, No. 2. 

Veter.an publiC ·em-ployee teOU)natlog em­
J)Ioyment altar 20 vea.rs service bu~ belore 
attaining ege 6(). IP.M. ·19:Y.;, No. 115. 

Withholdln' .a<:cldental disability retire­
ment allowance while coll~ctlng workmen's 
comvensMion, P.M. 195'5, No . :v.; . 

.Public Ltmds.-

Agreoment to lease or contract for mining 
rights in a State forest P .M. lim, No. 6. 

Public OlCicials.,-
lJmlt•tlon on ·Prosecuhon. P .M. 1~5. l'ro. 8. 
Plans bearing •ul o! 11ccmsed architect or 

-engineer; acceotanc& by public offlcla.ls, 
F.O. uw.i. -No. >2S. 

Salurday considered -as Sunday; !lllna of 
-pa.oers on Mond&y, F.O. 19'55, No. 34. 

Purchase o.nd IPrOI>erty-
6« Division ol. C'•nerally, this lnde><. 

R 

R<:nl Conroi-
Munlclpal action ,required to continue rent 

control. F.O. 19~. No. 24 . 
Ripa.rian Grant..s~ 

Authority of De<t>artruent or Cons·e.rvatlon 
and Economic ~eiQ'Pment to ma.ke rlt>ar­
lo.n grants within 12 mile Delaware Clr­
cle; authority to l!ceose and cho.rse for 
dreciglnf, F .O . 1~6-f. No. 3. 

Deeds, Inoian oossesslon ;Jg~t only; legAl 
title to lr.nds under w"'ter is ve<ted in 
State, F .O . 1~. No. 26. 

Deeds, title to lands under wat.er. P .M . 195>1. 
No. 16. 

Munlcloa.IJlY's right to obta.ln StaLe's tanci. 

unde.r ~ide•nter ror p&rk. P .M. -1955. No . 
Ill. 

Sa~uiday-

Con.sldered as Sundo.Y, reQuir ing flllns of 
po.pers on Monda.y, F .O. 1995, No. 34 . 

Scl\ools-

Bt>auy Culture schools. power or Beauty Cul­

t~.<re Board to orescrlbe ohars•s for serv­
Ices r~ndered by Beauty Culture schools, 
P.M. us~. No. 12. 

Contract to accommodate PU{lli s !rom an · 
othtr school district rt>Quirlnt additional 
fa.clllties. P .M . 19M, No. l. 

Munlcli>&l J>Janntng board. Jurt.diction of 
school construction oroiect. F.o. i951 . 
No. 8 . 

l'rt-vate scllools, discrimination, P .O . HS4, 
N<>. l6 . 

School Cl!.strlct. ch-ange o( board of educa­

tion from llll>!)Oint.ed to elected one. F .O . 
!95>4, No. 5. 

School lund lnvest.ment responstbllitY, F .O . 
1964, No. 2. 

Scllool Janlto.r. not enLHied to recelve dls­

ablli~Y retirem-ent allowance and benefits 
under Workmon's Comoonsation Act, P.M 
!l.9M, No. 3. 

School nurse employed without cerU!tcate, 
cl~rht to minimum salary Cor teac.hers. F .O. 
-11155, No. J. 

Tronton Junior CoU-ege fa.cuHY , eligll:lilitY 
for pensJon under veteran's '])ension 1~,.-. 

P.M. 19M, No . 13. 
St'<:ret&ry or Sto.te--

&e Department of Sta.te, generally, this l·n­

de><. 
Sbell Flsh·eries Counc!I-

Relal!onshi'l> wit:h Depa.r~ment of Conseroa.­
tJon and Economic DevelOPment. F.O. 
196(;, N<>. +5 . 

Sherl!f:;-

Counsel to SherHI.. aiPPOint.mcnt o!, P.M.. 
19S4, -No. ~-

S.herlft's P~>Wex to aPPOint special cteoulle> 
to conduct motor vehtcte control of high ­
wa.ys, P .O. 195!>, No. 23. 

Sheri!!. tc~m of office, IP.M . 1%5. No. 28 

Socl&l securitY A<:L--

AipPIIcatlon or, to etnployecs ol : county Dis­
trict Courts; County Tall Boards : Civil 
Ser~l<:e Com.mlss!on : Motor Vehicle Agent$: 
:Clcenslntr AgenLS. Dlvlslon of Fish and 

Ga.me; .Board ol Ba.rber .Elmmlners; Boa.rd 
of Bea.uty Cultur& Control; Board or Bar 

.Ex;~omin&rs, a.nd Sta.te Board or Ta< Ap­
peals, P .M. 1~, No. Zl. 

! 

L 
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Compensation R&tinc aad Jnwe-ot!on llu­
reau ernDloyees, eliglbU1t.y tor sQCi AJ secu r· 

ity covera~e and mt!mbershh> in Pu·bHc 
Emilloyees Retirement Syst em, :F'.O. 195-s. 
No. 9. 

P-oliLicol subdivision; certllcatlon of lor ex­
tension ol bon-e!lts ol SOciRI SecUrity Act, 
F'.O . 19-0i. No. 22. 

South Jersey Port CommilSion-
AoPPPin tment of memberl. P .M. 1%5. No. H . 
Fjscal control by Tre-e..sury Departmen ~, 

F .O. 195~. -No. 40. 

Stale .BOord o! Ta. APPe&ls-
M.embers o£. or<n>erly coveraJ>l& 

Pe<:teral Social Security l>ct, P .M . 
No. 2'1. 

Stat.e Employees-

under 
195-1, 

See 'employees, ~en~ra · IJ. tbls Index. 

Stat.e Employees' ReUrement System-
Se-e Public Em.ployees• Retirement System. 

generally, this index. 

State 'Housme COuncll-
.&elallon.shlo with Department or Cons&r­

vatlon and Economic DeveiQilment. F .O. 
!&~. No. ~ -

sut.e Teachers COIIeges-
R1tht to enter iot.o aere-emtnt for exchanee 

professorshiP, 'P.M. 19S5, No . •13. 

T 

Taxa. lion-
Annuity considerations. doductlblllly ol 

considera.Ltons returned under provJs1ons 
ol annuity policies, F .O. W55. No. 22. 

Commission on Sl-ate TAX :Polley, fiscal 
con trot bY leglslo tlve bud~tet a-nd nna.nce 
director, F .O . . 1&55. No. 40 . 

Computation of volue or bai>k 6tock 1>y 

county board of taxation, ·F.O . 195>5, No . 
3!>. 

Jn·her)tance Tax returns, ·Who ma:r rue ; 
-power ~o -promul&ale regulations govero­
ing, .P.O. 1955. No . 19. 

Tax exem-ptlon of veter:an Lmprov1Dr , ·a.ca.nt 
.prOJ>ertY. P .O . :19~. No . 20. 

Whet·her appeal from asses£ments of fran­
chise and gross receipts tiW<es suspends 
all lnlerest eharges, P .M . 1955, No. ll. 

Ttl:locher~ 

See Department or EJducatlou, g'eneraUy, 
this Index. 

u 

unsatisfied Claim and Judrment 1'\md-
Accldent and Healtll 1>ene!lts, How!taliza­

tlon benefits, ana Temporary Dl5ablllt:r 
benefits neductlble rrom reeovuy und·er. 
P .O . No. 16. 

Husband and wffe. n otice of claim of one 
s.oouse ln behaU or another; notloe of 
cla.Jm llY parent or inla·nt child , P .M . 
1955. No. 24 . 

Jurls<liet toa or Division ol 1nvestmenc over 
the Unso.Ustled Clo.lm and Judgment 
Fund, F .O . 19M, No. 4 . 

L..Jf"e Insurance bendlts not deductl.l>le rrom 
recovery under said ·P'und . F .O . 1955, No. 

36 . 

Notice of claim, not received wl ~hin 30 day 
oerlod . F .O . 1~5!>, No . 23. 

Notice re<l_ul.:red bY r~l.stered or certified 
-mall as complla.nce, F.O. 19~5. No. 31. 

Stolen vehicle, cla.lm or owner aralns l Fund 
based on dn.mare while -vehicle opera~~ 

b y thier. P .M. '1955, No. 21. 

v 

Veterans-
Disabled veterans, rights under Civil Serv· 
Ice. F.o. 195>1, No. J.l. 

Olscho.rge Crom d ro.!t. alf-ectlng .rtght to be 
trea.ted .as veteran under IF'Ubllc Enwloyees' 

IJtetJre-rnent SysLem. F .O. 1966, No. 2~ . 

Elxcludln~ flrs~ ""'d lnst day In COTn'OUtlne 
~rvi<:e , P .M . 1955, No. 2. 

Free veteran's pension ; ~rreetlng ellr lbllltY 
lor a-cldl~lon&l veteran's retiremen t un- . 
dcr Public Erm>loyees· Retirement Sys­
tem. P .M. 1~, No. l. 

Ru!.i"ers University, veteran e=loyees or, 
rlghts under Public ·EmPloyees ·Retlrernent 
System, P.O. 1956, No . 20. 

Tax e><emptton of ve t.era.n Lmprovlng va.c.aat 
J>rop&rty . F .O . 1!1:.4 . No. 20 . 

TrMton Junlor College, mem·b'ers of racuHy 
nQt $ta.te em-ployees and not eligible for 
ponslon under "·et.eran.s' pe.nsSon law, 
P.M , 1%·4, No. •!3 . 

Veteran enUliOYee t.ermln<>ting em)>loyment 
:oltar 2D years senic-e but before a.ttalnla~ 
ase 60, P .M . 1955, No. l<i. 

Vet.emns' Loun Act ; reco.pture ol POrtion 
oi funds lor current purpose;; or the Gea­
eral Treasury , P .M . 1954, No. 1~ . 

VHeran-1' Pension Ad. claim or county lor 
reimbursement lor ·!><'nslo n :oald a Judre. 

F'.O . 195-4, No. 17. 

VeteTn.ns ' Servic-es Counc\1-
Relatlorunlp with Det>a.rtmcnt ol Conserva­

tion and Economic •DevelOPment, P.0-
1~5. No. 4S. 

Voters-
Reilstra.tlon of lncwacltaled voter at Place 

or residence or domicile. P .M. 195>5, No. 

U . 
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Waters-
Construction of t·erm ~~miles" under 11eense 

to take within certain miles of coast line, 
P.M. 1954, No. 20 .. 

Le;lslative Commission on Water SUI>Plll', 
fiscal control in legislative budget and 
llnance director, F.O. 1955, No. 40. 

Water Polley and SuJ:>PlY Council­
Relaticmship with Department of Conserva­

tion and Economic Development, F.O. 
1955, No . 45 . 

Widows-
Rights of widow of fireman who continued 

in employment beyond mandatory .-etire­
ment age, F.O. 19S5, No. 21. 

Workmen's Compensation-
Right to receive benefits !rom disablllty 

retirement allowance and benefits under 
Workmen's Compensation Act for same 
ln.iury, P.M. 1954, No. 3. 

Wlthohlding from State employee acciden.t 
or disabUity retirement alle>wance while 

collecting workmen's compensation, P .M. 
1955, No. 25. 




