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1. IrTIICE TO I,I'NICIPAL ISSUIIG AI'$IORIIIES - RENE$TAL OF IIq TTVE I,ICEIiEES.

TO AI.L III'MCIPAL ISSUITG AUTIIORITIES:

RE: RENEIRI OF IrqClrVE LICEIEES

fhe Division has receivedl numerous inquiries regarding chapter
246 of the Lans of 197?, which became effestive on octobet 3t 1977, and whidr places
certain restlictions on the renerral of inactive licenses.

I'he Act, which supptenents Tit1e 33 of ttte Reviseil Statutes,
providles a6 follorts:

"llo Class C license, as the same is defined in R.s. 33:1-12,
shall be renewed if the same has not been actively uEed in connection
with the operation of a licensed prenises withj-n a period of 2 years
prior to the comencement date of the license period for whictr the
renevral appLication is filed unless the director, for good cause and
after a hearing, autborizes a further application for renewali Plottided,
however, that if the licensee has been deprived of the use of tbe
licensed prenises as a reEult of eninent donain fire or other casualty,
and establishes by affidavit filedl with the director that he is naking a
good faith effort to resruE active use of the license in connection with
the operation of a licensed Sxenise then the Period of 2 years provided
for in this section shall be automatically extended for an additional
period of 2 yeals , "

I'his Act applies to alt cl.ass 'rcn licenses as defined by N.J.S.A.
33:1-12, anat not on1y, as has been nistakenly suggested, to pIenary retail consumPtion
Iicrenses. specificatly, this means that the Act is applicable to Plenary retail
consunption, seasonal retail consumpt ion, plenary retail distribution. lirited retail
distributio& plenary retail trans it and club li.censes.

, Proryt filing of papers sith the Division $il1 exped ite the
acheduling of hearings, atd t ill assure that a Proupt decision sill be rendered
on eadr application.

Any Class "C" lic.ense shidl has not been used in connection with the
operation of a licensed premises since July L, 1976 becdes subject to the Act this
yea!. As the Act indicates, such licenses nay not be reneited unless the Director
finds ggl1...g afte! a hearing, to authorize a further application for renewal.
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An extension of the t$o year period is provided lthen the premises are taken by
eminent domain or lost as a result of casualty.

Issuing autltorities should advise Licensees who are subject to
this Act to fil-e a tfune1y request to the Director for a hearing prior to fiLing
their renelral apFlication for the coming license year. Requests for a hearing
shoulal be nade by verified Petition, setting forth all reLevant facts and the
circLmstances which give rise to gooil cause for renewal. Upon receipt of the
Petition the Division will ailvise parties of the scheduled hearing date.

I'he detelmination by the Director of whether gg-ieg:e has
been established will be nnde on a case-by-case basis, applying recognized
judicial concepts associateal with that term, and, to the extent applicable ' of
prior decisions of the Division concerning renewal of inactive licenses-

Licensees who fall lrithin tie casualty or eminent alomain
exceptions nust file affiilavits with the Director, establishing that they have
met the statutory requirements set forth in the Act. A hearing is not requireal
in such cases.

Joblph H. Lerner
ni 16^+^r

Date.l! April 14, 1978
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2. DISCI9I,TM|RY PNOCEEDTNGS - GATALIT€ .(BEXTIIG AT POOL TABI,,E) - PRIOR SII'TIIAR
(FFETISE - LICEIEE SI'SPEIDED 20 DAYS.

In the ltlatter of Dleclpllnary
hoceedlngs agalnst

ELsenhower I e Mrslcal Ber, Inc.
t/a Circle Inn
Route 70, ELsenhorter Trafflc Clrcle
Lakehurst, N.J. Oe7tt

s-11 ,216
x-19,171-AE

coNcursroNs
and

ORDM,Holder of Plenaty Retall Consunptlon
Llcense C-4, lssued by the Borough
Council of the Borough of Lakehurst.

Rothsteln, Mandell and Strohn' Esqs., W Edward M. Rothsteln, Esq. 'Attornevs for Licensee.
Leonard- A. Peduto, Deputy Attorney General, Appearing for Dlvislon.

BY THE DIRSTOR:

The Hearer has fiLed ttre following report herein:

Hearerr s ReDort

Llcensee pleads nnot gulltyrr to the foll.owing charge:

0n Aprtl 22, .1977, you, througlr Willlan
Tfalker, a person employed on your llcensed
premiaes, aIlowed, pernitted and suffered
ganbHng ln and upon your licensed pren-
ises, vl.z., partlclpant betting for stakes
of noney and for drinks on ganes of table
pool; in vlolatlon of RuJ-e 7 of State
Regulation No. 20.

In behalf of the Divialon, ABC .Agent C testified that
he entered the licensed prenises on Apr1l 22,'1977, at approxi-
nately 8:56 p.rn., in the cotnpany of ABC Agents B and L. The
prenlses consiet of a one etory bulldlng wlth tabl-es and chalrs
to the left, a pool table 1n the left corrrer' and to the rlght'
a shuffleboard machlne, phone booth and ladies roo![. In the
nlddle is a large rectanguJ.ar ehaped bar with a go-go type
raised platfom behlnd lt.

llpon entry Agent C observed that, one lfilllan Tayne
lfalker was tendlng bar, a go-go dancer ras performJ.ng r and
geveral Den nere ln the area of the pool table where a Same
was ln progreaa. He watched the go-go dancer perfor:n r for
approxinately ten nlnutes, and he then drlfted to the pool table
whbre he uas Joined shortly thereafter by the other agents. The
agents positloned thenselv-es on elther side of the tabIe. $lo
nen, Stanley OtDonnel-l. and Davld Wigley, were playlng frEight Ball.r'
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1,t 9:20, O{Dorurell placed five twenty-dollar bil1s
on the pool table and stated to lflgley, "you want to shoot nefor this?rr Wigley declined, and a twenty-dollar wager v,rasultinately agreed upon. Agent C was then two feet from thepool table. l{ig1ey won anti OtDonnell- handed hin $2O.OO.
Wlgley thgq played between six and eight ganes with various
other challengers, the sta}e being a drink. The pool table
xras five or six feet fron the bar.

The bartender was seen on several occaslons, whennot serwing patrons, to be watching the gane. On at least
one occasion he (Agent C) observed Wigley say to the bartenderItWayne Itm thirsty. f won again. Give ne another drink. tr

4gen! g asked the bartender lfayne, in the presence of Agents
B a4d L, ttDg you thinl I could beat Dave in a game?rt Wayne
replied, rtThis j-s his second hone and hets good.tt Agent C

1e!o1t9{_r_uRigtt now he's playing Stan for twenty do]-]-ars. Ithink Irll play.hino for twenty.rr- l'Ialrne then repiied, ttlf you
do, I donrt want to see the noney.It

The above referenced garne was al.so between Or Dorurell
and WigJ.ey. They wagered $20.00 each and placed the bi11s be-
neath an ashtray on a cocktail table nearby where it was visible,
throughout. A side wager for $10.00 was made by Willian
Gauweller. OrDonnell won the game and removed the two twenty-
do1lar notes which were until then visible from the cocktail
table. Gauwei-l-er withdrew ten dollars from his pocket and Eave
it to 0 t Doru:ell.

Thereafter, the agents identified themselves, advised
Ifalker of the al1-eged viol-ation which had taken place and after
obtaining names and addresses of participants, departed.

The testinony of Agents B and L was ]-argely corrobora-tive of Agent C.

Wil-l-ian Wayne lfa1ker, the bartender on duty, testi-
fied in behalf of the licensee that he sa.t' no evidence of
ganbl-lng activity that evening. He stated that there was a
1-arge slgn on the wal1 in the area of the pool table advising
patrons that ganbling was prohibited. A sinilar, though snaller
sign is located near the shuffleboard machine. After the ln-
cidelt of April 22, 1977, the words rrfor noney or drinkstr were
added. He adrnitted having a conversation with Agent C, but
asserts he told the agent no garobling was allowed when a bet for
money was discussed.

Eleanor Kenpienski., the najority stockholder of cor-
pgrate licensee, also gave testimony as to the physical layout
of the tavern and the strict policy maintalned iegarding gan-
b1-Lng, which came about as a result of an incident that-occurred
at the shuffleboard machLne several years ago. She e:qllalnedthat the signs were recently changed to add the words itfor noney
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or drinksrr, t*ren she realized what patrons neant by statements
such as trGive him a drink on a gamen atrd other e:cpressions of
sinilar lnport.

fnest Bernich, another bartender on duty that evening 
'gave testinony in support of the licensee which 1n no wlse con-

tradlcted that of the agents. I:l essence he stated that he saw
nothing amiss that evening and related lttrs. Kenpienski I s strict
orders to enployees regarding ganbling in the baroom.

Stanley O'Donnell, a patron lnvolved in the gahbling
that evening, testified that, while there was a $2O.O0 bet made
on the game, there was no such lncldent as $1OO.OO being placed
upon the table ae described by Agent C. He could not recollect
if the $2O.OO bet which he admits was nade, was visible on a
cocktall table under an aahtray, throughout that gane. He ad-
nitted that it was bar knowledge that the nanagenent prohibits
ganbJ-ing in the tavern and there are two slgns posted to that
effect. He opined that the ganbling that did take place was
done ln a narmer that would not alert the enployees, for fear
of belng rrflagged.r' He admitted that when the agent stated he
was btrsti.ng the place for gambling at the pool table he respon-
ded, rrUerre not gambling on this gane. the nost we are playing
here was (for) the courtesy of a drink. rl

Uillian Gauweiler, another patron identifled by Agent
C as particlpatlng in the garobling at the pool tabLe that evening
testified that he nade a ten dollar side bet on one of the ganes.
He, too, was of the opinion that the bartenders were not aware of
the ganb1lng.

David Wigley a1-so adnitted wagering twenty dollars on
one gane of poo1. Iihen questioned as to whether or not one
hundred dollars was initially proposed as the stake, he respon-
ded, rrThat could have been mentioned...tt He firrther adnitted
wagering drlnks upon the outcome of several games that evening.

fnasmuch as the llcenseets wltnesses corroborated the
agents' testi-mony of wagering in the barroon as noted hereinabove,
the sole dlsposltive lssue is: whetber there is sufficient evi-
dence to warrant a finding that the liceneee rra]-lowed, peruitted
and sufferedrr the vlolatlon charged.

Prelininarily, f obserrre that we are dealing with a
purely dlsciplinary actlon; such action is clvll ln nature and
not criminal. -In re_Sehneldel, 12 N.J. Super. 449 (App. Div.
1951). Thus, tEi6l66FaT51FT6 supported by a fair-pi-eponder-1y)1 ). rnus, Ene proor musr De supporled Dy a l.aar prep
ance of the credible evLdence on]-v. Bulter Oak Tavern v

Since the matter sub Judlce presents a factual situ-
atlon, the credlbility of wiEeffi..rst be weighed. Evidence,
to be believed, must not only proceed from the nouths of credible
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witnesses, but nust be credible in itself, and must be such as
coDmon_ erq)erl-ence and obsenratlon of nankind can approve asprobable ln the circumstances. Spasruolo v. Bonnet-. 15 N-J-
546 (1954); Gallo v. Galto, 66 Nmiv. 1i6i).

I have had the opportunity to obserwe the demeanorof the wltnesses as they testified and have mad.e a carefulanalysis and evaluation of their testinony.
f have set forth much of the testinony in the record.in order to objectively arrive at a deternination herein.

_I aT inperatively persuaded that the testinony of
Agent.C rel-ative to the ganbling activity engaged in by- patrons
ypol t+e licensed preni.ses on the date n-entioned in th-e charge,is factual, clear and credible.

f am who3-ly unimpressed with the testimony of 1icen-
seets witnesses to the effect that the employees weie unawareof the ganbllng actlvity.

While there is no requirernent that the proscribed
activities be tropen and notorioustt, I fJ.nd substantial credible
evldence which r:nmistakably denonstrates that the licenseets
agents lo:ew or should have lcnown of the existence of such pro-
scribed activiti-es. It is apparent that the licensee failed,
even avoided, by its rrsee no- evlltt attitude, in its obligationto supervi. se the premises adequatel
N.J. 498? 5O7 (1954); Dayis v. New

Cavi a, 15
N.J. 49E, 5O7 \1954); Davis v. New
17 6-379 ( App . Div. 1 955f,-erlrd-6ET
9.@9g, ,5 N.J. super.

In NIazza the court heJ-d that the lcrowledge of the
licensee is n6aETec e s sary to sustain a finding of Fguilttt on
disciplinary charges .

Sai-d the court (15 N.J. at 509):

The ru]-e i.n question comes clear]-v
within the delefated'authority of th-e
Director as a reasonable regulation in
the field of alcoholic beverage control
Tbe Director has the power to make the
lieensee responsible ior the activities
upon the licensed premises. fn fact,
it is difflcult to see how the Divlsion
could properly maintain discipline in
this field if in each case it had to
shovr lmowJ.edge by the licensee of all
the activiti.es upon the prenises. This
would leave the door open to evasion of
the Alcoholi.c Beverage- Law and the many
rr:1es of the Director promulgated there-
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lnlder end would nake tlre enforcenent of
tbe law an lqloselblllty.

It 18 well-estebllshed ttrat a licensee cannot escape
the consequences of ttre occurence of lncldents, euch as herein-
above related, on the llcenaed premises. A llcensee may not
avold his responslbility for conduct occuning on ltlg premises
by nereLy clo-slng hls eyes and ears. 9f, lhe contrary, licensees
oi thelr- agents or enployees nrst uae ttreir eyes and ears, -anduse then effectlvely to prevent the lnproper use of_or- conduct
uoon theLr orenlses-. Bllowith v. Cltv of passaic, Bul_Iet1n 527upon thelr prenl8es. Lll9ryltil lt -t1l[--gf iCq
ftenS; Re-Brrlich, ffiBulletinT5f,-En 1. C1ear1y, tlre LlcenseeBuJ.letln 1)r'(, Ltem 1. uJ.early r rne J.f-censee " Eiuf.r ere(r" r,rte
aforesaid ganbling actlvlties to take place on the licensed
prenises. -See EsEex Holdlnq Corp. v. ilock, 1r5 N.J.L. 28 (Sup.
:ct. 1947)

Additionally, lt ls basic that' ln disclplinary pro-
ceedings, a li.censee le firl1y accountabl-e for all violations
conrnitted or pernltted by hls agents, ser:vants or enployees.
Ru]-e ,, of State Regulatlon No. 20; In re Schnelder' 9]]PIj1.

Accordingly, after a careftrl evaluation and consider-
ation of the testinohy adduced herein, and the 1egal principles
appllcable thereto, I-conclude and find that the Divislon has
eitabliehed ttre tmth of the charge, and reconnend that lt be
adjudged gullty thereof.

I recoronend that appellantts llcense be suspend.ed for
ten (1o) days, to which shoui-d be added sn e4ditl-ona1-te! (1o) aays
suspenslon for a prJ.o r, einilar occurrence which happeneq with-
ln Lhe past two y-ears,'for a total suspensLon of tw-enty (20) days.

ConcLusions and Order

Written **"t4"" t" t* *."erf s Report were filed
by the licensee, and written Answera thereto were flled on behalf
oi the Divleion, Irursuant to RuLe 5 of State Regulation No. 16.

In lts flrst Drception, the licensee argues that there
was lnsufficient proofs to support a finding that the lLcensee
could have been aware of the proscribed activity. ABC Agent C

testlfled, contra to the llcenseets exception, that he stated to
the bartendF-riRlght now he is playlng Stan for twenty dollars.
I thlnk I'll play hln for twenty.rr

Thls etatenent by an agent 1s entlrely conslstent ttith
proper and recognlzed Lnvestigative procedures, vthen consldered
wfth ttre overt nature of certatn aspects of the ganbllng which
took place at the pool table, 1.e., exchange of nonies and tnrying
of drlnks by the loser of the gane. . The record as a whole ' amply
supports tha flndlngs of the ltearer. Thus, I ftnd thls Exe-eption,
as-welL as the geneial statenent that gutlt was not proven by a
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preponderance of testimony, to be lacking in merit.
Ttre licensee next asserts that the penalty inposedis excessive. It argues that the li.censeers pblicv aeiii;i-ganbling r,ras -rrcl early establishedrr, through iirstru6tiSni--io

enployees and- signs on the licensed preniles. In further niti_gallon 1r seeks to reopen a consideration of its prior violation
9n th9 same_ charge, and advances the argunent of i unoaern irend.rrtowards ganbling in New Jersey.

The testimony discloses an effort by the licensee todo nothiTg. more than what every licensee is enjoined to ao, ttratis, prohibit ganbling on its licensed premisesl I find ttrit tneeffort. to -prevent the acttvity was insufficient, both with re-spect to. its prevention, and the observations by employees; thus,it is not a nitigating factor.
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sed therein is consistent with Division policy and practice.

flaving carefrrlly considered the entire record herein,including the transcript of_r-_ncl-uctj.ng_ the transcript of the testimony, the exhibits , the
Hearerr s Report, the written Drceptions Lo said Reoort.'andDrcepti sai-d Report, and the

f find no nerit_ to the- attenpt to d.raw a mitigatinginference from those exanples of legaliZed ga.ming pernitEed inNew.Jersey. 
. 
Ttre regrrlated and contiolled nature-ol the permitted

gaming activities is. Legi_slatively approved, whereas the- ganbling
sub judice is proscri.bed and i1]-ega1.-

The licenseers efforts to reopen the prior d.isciplinarypro-ceeding.is-witllout.basis, and rejected. ft ii firmly esiab_lished tbat the Director nay consider prior violations in deter-mining the penalty to be infosed, Butl-er Oak Tavern v. Division
cl=+lgqhg++g,.Pevgrag ' 2o- ty

written Answers thereto, I concur- in the findings 'ana tnJ recon-
mendations of the Hearer, and adopt then as my 6onclusions herein.f find the licensee guilty as charged, and sha11 suspend its li_
cense for twenty days.

Accordingly, j-t is, on this pth day of February, jg|g,
ORDER.ED that Plenary Retail Consurnption License C_4

19sue.d by the-.Borough Council 6f tfre Borough of Lakehurst to
Eisenhower t s Mrlsical Bar, Inc., t/a CJ-rcle-fnn, for prenises
Route 7O, Eisenhower Traffic Circle, Lakehurst, Ue aira tfe laneis hereby_sgspended. for^twenty (20) days conmencing at 2:OO a.m.
f-tres$ay. fgPry.w 21 , 1978 and. teririnating at 2:OO-a.n. Monday,
Ma?ch 17, 1978.

Jo seph H. Lerner
Director
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3. APPEITAIE DECTSIONS

#4124
Surf VllLa, Inc.
t/a lhe Villa,

- sInF vrrra, r!rc. v. sonF clrY.

PAGE 9.

Appellant'
:1r.

Mayor and Borough Councll of
the Borough of Surf City'

Respond.ent.

Dinon, Eleuteri and Paarz r Esqs. r by Robert E. Paarz, Esq. t
Attorneys for Appellent.
Berry, Suruoerill, Piscal, Kagan and Priveterar Esqs. 'by Seynour J. Kagan, Esq., Attorneys for Respondent.

Btr THE DIRECTOR:

fhe Hearer has fl1ed the following report herein:

Hearerr s Report

Thls is an appeal fron the action.of the Mayor and
Borough Council of the Borough of Surf City (Council) which,
by Resolution dated June p, 1977, ?eneutted appellantrs Plenary
Retail Consumptlon License, C-2, for prenlses Located between
15th and 15th Streets Iong Beach Boulevard, Surf City, for the
'1977-78 llcenslng year, subJect to the inpositlon of a special
conditlon that, rrno eLectronic anpllflcation equipnent be used
ln their entertainment. rl

Upon the filing of this appeaL, the Director of
this Divislon, by Order dated Jr:ne 24, 1977, stayed the in-
posltlon of the said specla1 conditlon pendlng the detemination
of this appeal.

Appellant, ln lts Petltlon of Appe?r, contends that
the lnposition of the speclal condltlon ls: (a) Arbttrary and
caprlcious; (b) Overbroid to neet any evII enriiiioned; (c) rn-
Dosed out of politlcal noti.vatlon and without for:ndation in the
iaw; (a) Contiary to the weight of the credible evidence; (e) An
unconstltutlonal denlal of substantive and procedural due process;
and (f) Dracts htgher stardards of appellant then that regulred
of other licensees 1n the Jurlsdlcatlon.

In 1ts Answer, tlie Councll denles the eubstantive
allegatlons of the Petltlon of Appeal, and asserts that the need
for the condltlon ls supported by the record to resolve neigh-

ON APPEAI

CONCLUSIONS
and

ORDER.

borre conplalnts of undue nolse.
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A de novo- hearing vras he]-d in this Dlvision pursuantto Rule 6 or 5€aFRegulat16n wo. t5, witir-ruu-ofi;;{dj.t;'
afforded the parties to j.ntroduce evidence and crbis-exanihe
witnesses.

J. Charles McKi.rachan, a retired minister, who hasfor the past five years continuouslv resided on rrThe Islandrr
(Long-Beach- Island, the situs of Surf City) was the respondentrsprincipal witness.

He testified that he acquired his property in 1945;it is 150 feet fron the subject licensed prenises, wirich was in
existence at the time of purchase.

Until two years ago he had no cause to object to thetavemrs exi.stence. However, at that tj_ne, the taverrr beEan to
employ live bands and problens arose. The problens reach6d a
cl+!i9_a1 stage recently, causing hin to file several complaintsnith the 1oca1 Mrnicipal Court. From nidnight until about threea.n., the sound of highly arnplified nnrsic keeps hin and his wife
awake. He describes it as, ...the sound is bompressed and the
wa1ls vibrate, our wa1ls vibrate, even the dishes on the shelvesvi.brate. We have a brass bed and the decorative things on the
brass bed tinkle and you can feel it, not only hear iI, par-
ticularly because of the bass, boon boom boom.rt -

McKirachan descri.bed his wifer.s recent nervous con-dition, which he attributes to the current situatlon, and her
use of medicine with increasing frequency, though stating, rshe
is a very healthy woman.'r . He felt that the subject of the Surf
Vi11a preoccupi.es a host of people in the connunity, and is thetopic of discussion of everyone he encounters on the street.

It is McKirachanrs opinion that the real estate
values have been adversly affected by the conduct of appellanr,
although he could cite n6 competent -evidential basis t-o- supporthis statement.

Vlhile the sole lssue on appeal is the imposition of
a- special condition prohiblting electionic amplific-ation of musj.c,the minister spent nnrch ti.me describing, in detail , other prob-
lens in the area whi ch he finds offensive, and which he links tothe recent clrange. -of direction in the opeiatlon and nanagement bythe appel-lant of the subject premises.

Additionally, he related the tenor of personal con-tact he and others had with the Comegys, corporat-e owners of the
app-e11ant. Although the incidents reiatea w-ere not relevant, orat best, tangential to the issue sub .-judice. the testimonv d.e-
veloped an. image. of the marner antl-naFof Mr. Comegys,-as well
as the mental attitude of this witness and others towiiAi apne] -lant.

BI'LLETIN 2289

At the conclusi.ons of his testinony, he responded, on
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cross-examination,
he vlews as acute,
today, trtrivial. n

Iylary Ann Jobson, a nelghbor residing approxinately
4OO feet distant frorn the premises sinilarJ-y testified on behalf
of respondent to the nol-se conditions and the inpossibility to
sleep while the band plays. She and her husband Danon preferred
six conplaints against the licensee for noise i.n a relatively
short span of time. She stated that, since the installati.on of
steel doors, coupled with the ban against anplification of sor:nd 'lt has become peacefi.rl again.

Danon Jobson testlfied in corroboration of his wifers
testlmony.

Thornas Pippett, who resides nearby, next testified
for respondent and stated that he prirnarily vlsits his hone on
weekends durS.ng the sunmer. He also coroplained of the noise
enanating fron appellantr s premises, as well as other non-relevant
natters. The bulk of his testinonv dealt with those conolaints
which are not the subject of this Learing, but which appbar to be
the nost vexious to hin. He lndicated that if they don't change
he may sel1 the hone. He, too, stated that, since the installation
of the steel doors, the noJ.se conditj.on is much improved. He ex-
pressed fear, however, that the doors nay be kept open, causing
the sound leve1 to beeome intolerable once again.

Mildred Bam, who resj.des less then 50 feet from sub-
ject premises, testifled for respondent that no steel door was
installed at the door in the rear of the licensed premises closest
to her hone. She stated that sound continues to enanate at a high
enough volume to di sturb the members of her fanily. The balance
of her testimony concerned matters not in issue.

Joseph Gardner who resides approxinately 2OO feet fron
the premises testified on behalf of respondent that conditions
for the past two years are such that he cannot sleep sone nights
due to the noise. He too, adnits that since aroplification rrras
prohibited and the steel doors installed there has been a notice-
able inprovenent in the noLse problem.

walme watson, who resides within 15O feet of the prem-
lses, gave testimony in a sinilar vein to that given by l{r. Gardner.

fire appellant then produced several witnesses in support
of lts Petitlon of.Appeal. Emily Ada Roblnson, the proprletor of
a terrnis shop fifty feet distant, and a surnrDer resident of the
Borough, testified on behalf of the appe]-]-ant that she has never
heard nusic emanatl.ng from the Surf Villa at a Loud vofume at any
tine durlng the past two years. She 1lves in proxinity to the
licensed premises and states that her sleep or trangulllty has not
beea disturbed.

22A9 .. PAGS 11.

that, other than the noise problen which
al.l of the nyrlad of other conplaints are,
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El1en Gertnrde Scu1l lrho resides 2TO feet awav tes_tified on behalf of appellant that, although she could h6ar musicat times, its volurne vas sufficlently 1ow 5o that it never d.is_tgrbgd her nor anyone who visited hei home. she was never awakenedat night, or prevented fron_ sleeping due to the nusic. F\.rrther_more, she stated that tt fyoul don-'t fiear it at aJ-1. now, its dead
qround thererr, referring to the past five months prec6ed.ing
September 1 , 1977.

Will1an Scu11, E11en Scu11 rs husband, testified incorroboration of his xrifers testi.nony.

Joan A. Cam1beJ-l, who sunmers at Surf City and visits,
weekends, thr-oughout the balance of the year next teitified forqppellant. She owns a house approxinateiy 2OO feet fron the SurfVil1a, and is an ardent, nocturnal walker. Her habitual routebrings her past the Surf Vi11a, on the 16th Street side. Unlessthe door is opened nonentarily as she passes, she hears no 1oud.
sound emanatlng fron the building. 

- 
Wren she is in close proxinityto appellant t s premises, the sound level she hears was lii<ened to-that of a hone radio.

Shirley A. Comegys, who with her husband, ot{ns al-l ofthe stock of corporate_ appellant, described the licensed premises.
The building is one city block long with a parking 1ot on eachside, eld is separated fron the adjoining pioperties i-n the rear
by an a11ey. _ The interior of the prenises consist of a package
store wlth a bar roon to the rear. The bar has 65 stooli and-
there is table seating for upwards of 175 persons.

hior to the renewal of appellantts license with the
special , condition attached thereto, the appellant had installedrjluble (steel) doors on every doorlrray, exb-ept one, to prevent
the 

_ 
escaplng -of sound into the street. Appeltant carp-eted theentire wall fronting 16th Street to deaden sor:nd and will com-plete the balance 1n stages. The appeJ-J-ant planned to installnaterial on the ceilings for the sane purpose. Sone of the uork

h,ad p9e1 completed before the de novo hearing, and the balance
should-hav_e been by this tine,-Ex6E!-f, for th6'ceiling which, itlater developed, violated local buildina and fire codes. Ai1of this was done at the advice of a souid proofing etqrert con-sulted for this purpose.

Itrs. Conegys went to Eilnore, Pennsylvania, virhere
she was i.nstructed in the use and calibration 6f a decibel neter
purchased to take readings of the sound 1evel in the area of the
licensed premj.ses. She has taken readings in the area of the
Jobson and McKirachan homes on a nightly basis.

Lastly, Itrlrs. Comegys testifted that, without anpli-fied music, theLr business would be adversly affected, and theyprobably could not neet thej.r nortgage and other com.itments.
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I have get forth, Ln conslderable detall, the testi-
mony herein ln order to obtain an obJective perspective of the
r:nderlylng clrcumstances connected with the lnposition of the
sDeclal conditlon hereln.

It iE a baslc princlple that no testinony need be
believed, burt, rather, the Hearer must credit as much or as
1ltt1e as he finds reliabIe. 7 Wimore E\ridence. Sec. 2100
(1940); creenleaf E@,, Sec. 261 (16EEEf-699).

EVidence, to be bel-ieved, must not only proceed fron
the nouths of credible witnesses, but nust be credlble in ltse1f,
and ntrst be such as contnon e:qlerJ.ence and observation of nanklnd
can aDDrove as Drobable ln the circumstances. SpaEnuolo v.
Bonnet-, 16 N.J.- 546, 554-55 (954); Gallo v. GaIT6lTS-Tifi
SfinEi; 1, 5 (App. D5.v. 1951). rrre a6ce-lGtfG6tlEid of persua-
sion relating to testlnony governing the trler of the facts is
that the deter"rolnation nust be founded in truth. Riker v. Jotu:
Hancock Mrtual Life Ins. Co., 129 N.J.L. 508, ltt l9ulTt---T9'4f).

AJ.f of the witnesses who gave testinony ( excluding
Ivlrs. Comegys, whose financlal Lnterest in the outcone is criti-
ca1) were, in ny opinion, of the highest caliber. None had a
flnancla]. interest in the outcone. A11 lived within a radius of
four hundred feet of the llcensed premi.ses and had reasonably
normal hearlng, yet there exists an obvious dlchotony ln their
testinony.

ft is resolved, however, when the attitude towards
l4r. Comegys, lrho never testLfied, is considered. It was evident
throughout, froro testlnony relative to complaints which were not
at issue, that l4r. Comegys failed in public relatj.ons. Apparently,
those neishbors who came to hin to duscuss their comolaints i-n athose neighbors who came to hin to duscuss their complaints i-n a
reasonable wav were so antaEonized bv his behavior that he ricouldreasonable way were so antagonized by his behavior
do no riEhttt in their estination. thereafter.no righttt their estination, thereafter.

Therefore, f am persuaded for the reasons stated, that
the testimony of Reverend and l"lrs. McKirachan, l'1r. & !4rs. Jobson,
Ttromas Pippltt, Joseph Fardner, Ittlr. lfatson and Mildred Barr,
though honestly and sincerely advanced, lacked objectivity and
tended to be exaggerated.

Or the other hand, I accord greater weight to the
testimony of hily Robinson, l'lr. and lv1es. Scu11, Joan Canpbell
and Mary Russoniello, who were not subjected to Mr. Coneg'ysr
abusive natter and, therefore, perhaps more objective in their
appraisal.

I find aspects of Shirley Comegys' testimony most
convincing despite her obvious financlal Lnvolvenent in the out-
come of thls matter. I am impressed that the appellant realized,
albeit belatedly, the seriousness of the problem and that at
tlnes lt was responsible for disturbing its nelghbors, and the



PAGE 14

Conversely, no spec
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etj-n 1963, Iten 1.
ons need be attached in the

steps it took to correct 1t.
.Appellant has, by now, erected double steel doors

on all entrances to prevent sgrmd emissions fron the builcling.
Appellant has carpeted the wa11s and, vrere it not for the facrthat the material recornrnended for sormd proofinA the ceilinsviolated various codes, would have treat'ed that"a1Jo. 6;;i-lant plans to instal-l- . new ( or adctitional ) air condttioniir-g
equipnent to obviate the need to keep doors open when the! are
crowded on hot sunmer evenlngs. Most inpressj.ve of alJ., [4:rs.
Comeg'ys went to Pennsylvania for instrrrction in the calibratl-on
and.use of a_ special decibel neter purchased to scientifically
monitor the leve1 of sound in and about the lmnediate area of-the Surf Villa. Lastly, she is using this traln1ng and equip-
nent nightly, in an endeavor to prevent the sound Ievel fion
reachlng that point where it becones disturbing to neighbors.

- Ttle Borough -Council adopted a noise ordinance (no. 6e-15) on Decerober 1t, 796A which was- vague and contained no'defini-tive standards by which to objectivelf measure and determine
whether or not the leve1 violated the ordi.nance. However, on
AgguFt 11 ,_1977? it anended it ln part by Ordinance (l[o. ZT-j),
which supplied those missi.ng definitive standards so that a
trained person. vrj.th a decibel meter can objectively neasure and
nake such a detemi-nation.

Special conditions attached to a license need on1-v
be reasonable to obtain approval by the Director of this Division.
Belnar v. Div. of Alcoholic Beverake Control, 50 N.J. Super. 423. Div. of Alcoholic Beverage Control, 50 N.J. Super. 42,'gutletin 2Ob9, Ite;

judgment of the 1oca1 issuing authority bt,
revocation or non-renev/al is warranted, and
reasonable, the action will be affirmed.
Erlletin 2187, Item 2i
2186, Item 7i

etin

The dispositive issue herej.n may be identified as
foJ-1-ows: Did the Cormcil act arbitrarily or unreasonably in im-
posing a condition Ber se, or in the alternative could the d.e-sired effect be obtEffieFby other means at j.tr s d.isposal?

f have serious reservations that there was sufficient
basis or residuum of testimony to support the Councilts inposi.-tion of this special condition. I sha1l now consj.der the a1-ternative issue whether the desired effect could be obtained bv
other means

It is basic that the action of the municipality nusr
be reasonable in equating the publicts interests, which aie
paramound, with the interests of the li-censee. Ra.-i ah Liquors v.Div. of A]-coholic Bev. Control , jj N.J. Super. fffTFplTTv-9ff).

in the alternative,
such judgnent appears
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right
No li-A llquor license is a prlvi.lege and there is no .ir*rerent

ln a citizen to se1l intoxicating beverages at retail.
censee has a vested rleht to the License of its renewa1.
Zlcheman v. Drlscoll,-lfi N.J.L. 585 (Sup. Ct. 1946).

fn Ats Inn, Inc. v. Deal, Bulletin 2'139, Item 1' lhe
Dir.ector cauti@h special conditions, as are
inposed, must be reasonable.

However, in order to deternine vthether there has been
a fair and reasonable exercise of its authorlty, objective cri-
teria nust exist upon which the lnposed special conditj.ons can
be weiglred. In the lnstant matter, f find a lack of such cri-
teria.

Thus, f find that, although the inposltion of a special
condition relatlng to sound anplificatlon can be a reasonable ex-
ercise of the Cotlrcllrs power ' it atnrsed its discretion and acted
arbitrarily when lt detemined that an absolute prohibition was
necessaty to obtain the desired effect.

f feel that, under the Aroended Noise Ordinance ' with
lts definltive standards, proper compllance could be obtained
wi-thout the impositi-on of such an oppressive special condition.

Havlng enacted such an ordinance, lt is assumed that
the Borough purchased the necessary decibel meter and trained
sone of its police personnel j.n its use. The town can now enploy
this equipmeirt, andupon a findlng that this (or any other ) 1i-
censee has exceeded the allowable Levels, issue the appropriate
sunmons. F\rthermore, should violations occur with any degree
of regularity, the respondent may institute disciplinary pro-
ceedings against the offending licensee.

The licensee 1s admonished to consult with lts sound
e:qrert and deter"mine how to sound proof the ceillng (or floor)
wlth a naterial or device lvhich does not vlolate any of the
various codes applicable to this building, and have the nodifl-
cation perforned e:peditiously.

I find, however, that on those occasions the doors
were kept open, the leve1 of sor:nd escaplng the bullding was
sufflcient to create a nuisance and dlsturb the neighboring resi-
dents. f therefore recomnend that the special condition be modi'
fied to read as follows:

nNo electronic aropl.lficatlon equipment sha1l
be used ln appelLantt s premises durlng those
tlmes that any door or ltlndovt remains open
for any reason whatsoeverr other than for
nomal ingress and egress of patrons. rl

As nodified, I reconnend that the action of the
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be affir:ned, and the appeal be dlsnlssed.

Conclusions and Order

No written S<ceptlons to the Hearer?s Report were
filed pursuant to Rule 14 of State Regulation No. 15.

Having carefir11y considered the entire record herein,
lncludJ.ng the transcript of the testinony, the e:<hibits and the
Hearerrs Report, I concur 1n the findings and recommendations of
the Hearer and adopt then as ny concluslons herein.

Accordlngly, it j.s, on this loth day of Febnrary, 1978,

ORDERED that, subject to the nodificatlon of the
special condition as hereinafter set forth, the action of the
Ivtayor and Borough Cormcil of the Borough of Surf City be and
the sane 1s hereby affir.ned, and the appeal be and j-s hereby
disnissed; and it is further

ORDERD that the following nodified special condition
be and the same is hereby attached to the renewal of appellantt s
plenary retail consumpti6n license for the 1977-7e lic-eirse tern:

No electronic amplification equipnent
shall be used in the licensed prenises
during those tines that any door or
window remains open for any reason
whatsoever, other than for the norual
ingress and egress of patrons.

Joseph H. Lerner
Director


