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WRIT 

NEvV JERSEY, S.S. 

1'he State of New Jersey to William S. Topping, 
Martin J. l~ineran and Philetus H. Holt, members 

of and composing the Police Pension 
[Seal] Fund Commission of the City of Sum -

mit, Frederick C. Kentz, City Clerk 
of Summit and the City of Summit. 

We being willing for certain reasons to be cer-
tified of certain actions and proceedings taken by 
the Police Pension Fund Coinmission of the City 
of Summit on June 16, 1925 wherein and whereby 
the application by petition of William Kelly for 
a pension under the Provisions of Chapter 160 of 
the Laws of New Jersey of the year 1920, and 
wherein and whereby they decided that the said 
\Villiam Kelly was not a member of the police force 
of the City of Summit and not in any way con-
n_ected ,vith the police department of the City of 
Summit, and did take certain proceedings of said 
meeting denying his membership in the police de-
partment and his right to a pension under the law 
aforesaid, do command you that you certify and 
send to our J ustices 1 of our Supreme Court of 
Judicature at Trenton, on the Second day of June, 
Nineteen hundred and twenty-six, all minutes, rec-
ords, proceedings, resolutions and writings affect -
ing, touching and concerning the meeting of the 
Police Pension F'und Commission and their deci-
sion filed on the said June 16th, 1925, wherein and 
whereby said ·vvmiam Kelly was denied a pension 
as a patrolman of the Police Department of the 
City of Summit or in any way connected therewith, 
together with all resolutions, minutes, writings, 
and proceedings touching and appertaining to said 
meeting of the said Police Pension Fund Commis -
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30 
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sion held on tli e day and year last aforesaid as 
fully and completely as they remain before you, to-
gether with this writ, that we may cause to be cl011e 
what of right and justice and according to law 

10 ought to be done. 

20 

30 

Witness, William S. Gummere, Esquire, Chief 
Justice of our Supreme Court . at Trenton this 12th 
day of May, in the year of our Lord one thousand · 
riine hundred and twenty-six. 

ALFRED A. STEIN, 

Attorney of Plaintiff 
in certiorari. 

EDWARD J. KELLEHER, 
Clerk. 



RETURN TO WRIT 

'ro the flouorable, 'l'he Just.ices of the ~upreme 
Court of tl1e Jndil:atm·e of New Jersey: 

In obe<l.ieu<:e to the command of this writ to 
George D. Cornish, Martin J·. li'inneran and Phil-
etus H. Holt, members of and composing the Police 
Pension Fund Commission of the City of Summit, 
and Fredel'ick C. Kentz, City Clerk, we the said 
George D. Cornish, Martin J. Finneran and Phil-
etus H. Holt, members composing said Police Pen-
sion Fund Commission, and Frederick C. Kentz, 
City Clerk of the City of Summit, do hereby cer-
tify and send to the Honorable Justices of the Su-
preme Court of Judicature of New Jersey, all min-
utes, records, proceedings, . resolutions and writings 
affecting, touching or concerning the action of the 
Police Pension Fund Commission, wherein and 
whereby VVilliam Kelly was denied a pension as a 
patrolman of the Police Department of the City 
of Summit, together with all resolutions, minutes, 
writings and proceedings touching or pertaining 
to the same, as fully and entirely as they remain 
before us. 

IN WITNESS WHERE.OF we have hereunto 
severally set our hands this twenty-first day of Jan-
uary, nineteen hundred and twenty-seven. 

George D. Cornish 
Philetus H. Holt 

Martin J. Finneran 
Frederick C. Kentz 

City Clerk. 
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TESTIMONY 

Transcript of testimony and proceedings before 
Mayor Walter S. Topping, P. H. Holt, and lVI. J. 
Finnerman, lVIembers1 of the Police Pension Com-

10 mission of Summit, New Jersey, on Friday, Oc-
tober 31, 1924, at 2 P. M., at the City' Hall, Sum-
mit, New Jersey. 

20 

Appeara ,nces: 

Mr. Clement K. Corbin, representing the 
City of Summit. 

Hon. Alfred A. Stein and Mr . Samuel 
Schleimer for Officer William Kelly . 

MAYOR 'roPPING : 'rhe meeting will please come to 
order. 

This is a hearing of the Police Pension Board 
of the City of Summit on the petition of ~Villiam 
Kelly. 

'rhe Commission has read over the decision of 
the court in the certiorari proceedings, and find 
therein this statement : 

30 "This clearly intends that the applicant shall 

40 

have a hearing with opportunity to prove the facts 
on which his application is based, and one of them 
is his membership in the Police Force." 

The fact being so stated, the Commission would 
like counsel for petitioner to address himself par• 
ticular ly to that. 

Mr. Schleimer: I offer in evidence letter dated 
March 18, 1905, signed by the Mayor of Summit, 
appointing William Kelly, the npplicant herein, 
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Testimony 

as a member of the police department of the City of 
Summit, from the nineteenth instant. 

( Marked Exhibit P 1.) 

Geo. vVilcox, 
Mayor. 

"CITY OF SUlVI.lVIIT. 
MAYOR'S OFF'IOE 
Summit, New Jersey, 

March 18, 19'05. 

I hereby appoint William Kelly a policeman in 
the police department of the City of Summit from 
the 19th inst. 

10 

Geo . Wilcox 20 
Mayor. 

To be filed with the City Clerk." 

I offer in evidence the petition of William Kelly 
for retirement and pens.ion as a member of the Sum-
mit police force, bearing date April 6, 1921. 

( Marked Exhibit P 2.) 

"'11
0 the Police Pension Commission, of the City 

of Summit, in the County of Union and State of 
New Jersey: 

The petition of , William Kelly residing at No .. 
32 Park Avenue, in the said City of Summit, Coun-
ty and State aforesaid, respectfully shows: 

30 

1. That your petitioner was duly appointed a 
member of the Police Department of said City, 
with the rank of patrolman, on the 15th day of 40 
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March 1905, and is still a member of said Police 
Department with the rank of patrolman. 

2. That in the month of April 1917 your peti-
10 tioner then in active service in said department 

sustained injuries while in the performance of his 
duty therein which wholly incapacitated him and 
prevented him from performing his usual duties as 
such patrolman. That such injuries were duly re-
ported to the proper authorities of said department, 
and yonr petitioner srns given a leave of absence 
for the pnrpose of being treated medically for his 
said injnrieR, which leave of absence h,is been reg -

20 
ularly continued to the present time. 

3. That from the time of the granting of said 
leave of absence d0vvn to and including June 1st, 
1917, your petitioner was paid his regular monthly 
salary as patrolman. 'l'hat from said last men -
tioned date yonr petitio11er has received no p~rt of 
his Raid salal"y. 

4. 'l'hat your petitioner has sin~ April lDl 7 heen 
treated by physicians for his said ihjnries sustained 
as aforesaid, and has been credibly informed and 

3o · verily believes that he is not at the present time 
and 1vill not in the future _be physically able to 
resume his duties as a patrolman. In verification 
of this statement your petitioner is ready and will-
ing to submit to an examination by any physician 
selected hy your Honorable Board, at such time 
and place as you may select. 

5. By reason of the premises your petitioner is 
entitled to be retired and released as a member of 

40 said Police Department of the said City of Sum-
mit, County and State aforesaid. 
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Testirnony 

Your petitioner therefore humbly prays your 
Honorable Board to retire him as such patrolman 

· and grant to him such pension as he is entitled 
to under the provjsions of an act known and desig-
nated as Chapter 160 Public Laws of the State of 10 
New Jersey, 1920. 

Dated li'ehruary 6th, A. D. 1921. 

William Kelly 
Petitioner." 

Endorsement: "POLICE PENSION COM1VIIS-
8ION, CITY OF SU:M:l\11'1:, N~JW JERSEY. 

In the matter of the application of ·vvILLIAM 
KELLY for retirement as patrolman and pension." 

Mr. Schleimer: Can we admit that on 
November 4, 1919, at a general election, the 
voters of the City of Summit, adopted the 
provisions of an act of the Legislature en -
titled, "An Act providing for a pension of 

20 

the police officers and policemen in certain 
municipalities of this state," P. L. 1911, 
page 104, and the supplements and amend - 30 
rnents thereof; P.L. 1914, page 219, and the 
snpplements and amendments thereof? 

Mr. Corbin: We admit that the act was 
adopted. 

JOHN P. MURPHY, s-worn for petWoner. 

Direct ema.rnxination by Mr. S chleirner : 

Q.. You are the Chief of Police of the City of 40 
Summit? A. Yes, sir. 
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John P. M. urphy-F'or Petitioner-Direct 

Q. You succeeded George Brown as Chief? A. 
Yes. 

Q. When? In 1922, February. 
Q. February 1, 1922? A. Yes. 

10 Q:. What was your position in the Police Depart-
ment of the City of Summit, New Jersey, prior to 
y,our elevation as Chief? A. Captain of police. 

Q. How long had you been captain? A. Oh, 
about twelve years. 

Q,. Before that you were a sergeant? A. Y.es. 
Q,. As captain of police did you have charge of 

the records of the Police Department showing the 
patrol servke of the members of the night patrol? 
A. I did. 

20 Q. And have you with you the records of the 
Summit Police Headquarters, showing the patro] 
service of patrolmen? A. I have. 

Q,. Will you produce it? A. What date and 
month? 

Q. I want the record sho,ving the service of . 
policeman Kelly, the last active service, which I 
think you will find April 23, 1917. A. April 23, 
1917, Officer Kelly was on duty; April 24, 1917, re -
ported sick. 

30 Q,. Those records are in your handwriting? A. 
They are. 

Q.. And from that time does the record show 
that he was carried as skk? A. °"'r ell, for a part 
of the time, it does. 

Q. Does it show it until January 1, 1920? A. 
I think it does. 

Mr. Schleimer: I don't want any "think." 
Mr. Corbin: Give theJast date, the exact 

40 date that the record shows that patrolman 
Kelly was carried as sick. 
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,John P. 111 urphy-Jf 1or Petitioner - Cross 

Witness: He was carried as sick until 
December 31, 1920; that is the last entry. 

Mr. Schleimer : I offer these records of 
the Police Department of the City of Sum-
mit in evidence on the part of the petitioner. 10 

Mr. Corbin: I object to the offer of the 
records on the grounds that they are incom -
petent and irrelevant. ·The Chier has already 
testified as to what the records show ; they 
are made in his handwriting. The records 
themselves have no probative force except 
as the Chief testifies from them. 

Mr. Schleimer: T·he records are the best 
evidence, and they are records of the City, 
and it might become necessary in these pro- 20 
ceedings on the part of Mr. Corbin and my-
s-elf, to afterwards re.fer to them, and we can 
only ref er to them if they are made a part 
of these proceedings., and the writings, in 
any case, are the best evidence. 

Mayor Topping : ij1bey will be received . 
(Marked Exhibit P 3.) 

(
1ross examination by Mr. Corbin: 

Q. Chief, when you made this record, did you 
know of your own lmmvledge that Mr. Kelly was 
sick? A. Outside of the fact that he mailed me a 
eertificate from Dr. Keeney, on one occasion, stat- · 
ing that he was sick. 

Q.. Yon yourself didn't know that he was sick 
from personal observation? A. No, sir. 

Q1• vVhen you made the first entry that he was 
sick, what course did you follow with the succeed -

30 

ino · entries to the same effect? A. What caused me '40 :,--, 

to carry hjm? 
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J aim P. Miw1>hy- Por Petitioner - Cross 

Q~ Did you just copy the entry? A. The fact 
that he didn't report for duty from that time on 
ca used me to carry his name on the record. 

Q .. Do you recall about · when it was that 1\fr. 
10 Kelly brought in this doctor's certificate that you 

referred · to? A. I cannot tell you the exact date 
of that, no. 

20 

30 

'1-0 

Q .. I show you a piece of paper signed by C. B. 
Keeney, dated October 14, 1917, is that it? A. That 
is the ce1·tificate. 

Q. Diel he bring this to you himself? A. He did. 
Q. What was the occasion of his bringing this in 

at that time? A. He came in one evening and 
gave me the certificate and told me that Dr. Kee -
ney had advised him to go away for a while, and 
lle arid }:tis wife were going clmvn South somewhere 
for the winter . 

.Mr. Corbin: I offer the certificate in evi-
dence. 

"lVfr'. Schleimei : : No objection. 

( Madrncl Exhibit R 1.) 

"CADWELL BENSON KEENEY, lVI.D. 
9 DeForest Avenue, 

Summit, N. J. 
Office Hours 8 to 9 A.lVI. 

2 to 3 and 7 to 8 P.lVL 
Sundays 2 to 3 or by appointment. 

This is to certify that Mr. William Kelley 
is under my care and is leaving Summit 
by my advice Oct. 14, 1917. 

0. B. KEENEY." 
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John J->. Mtirphy -Por Petitioner-Re -direct 

Q. vVhen did you see him after that? A. I don't 
ihink I sa,v him again after that until the follow-
ing spring. 

Q. vVas a leave of absence granted Officer Kelly 
at the time be brought this certificate in? 10 

:Mr. Schleimer: I object. ·The witness was 
not then Chief and would have no knowl -
edge of that. 

A. I cannot say. 
Q,. 'l"'he records in the Police Department all 

went through your hands at that t~me? A. These 
patrol sheets. 

Q:. How about the other records? A. The Chief 20 
had charge of the other records. 

Q:. Do yon know whether any leave of absence 
was granted Mr . Kelly? A. I don't know positive-
ly; I cannot say. 

Q .. Did he report to you at any time after that, 
rifter he bronght in that doctor's certificate? A. No. 

RPdirect exnmination by Mr. Scltlei11ier: 

Q:. Chief Murphy, Chief Brown told you that 30 
Officer Kelly had reported to him when he was 
ill and that he had given him a leave of absence? 
A. I don't recall it. 

Q. Don't .you recall the Chief telling you in the 
evenin g that Officer Kelly had reported to him 
that-- A. No, sir, I do not. 

Q. Do you recall your testimony in the other 
hAaring in this case? A. I do. 

Q . I ca U :vour attention to this question, refer -
ring· to Officer Kel1y: 
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John P. Jllf,urphy - For Petitioner - Re -direct 

Q. Do you know ·whom he reported to? 
A. The Chief told me in the evening that he 

had reported to him." 

10 A. There was never any report made to me in re-
gard to a leave of ab sence; never heard of it. 

Q:. Did the Chief tell you that Officer Kelly had 
reported to him regarding his sickness? A. No .. 

Q. vVhat did Chief Brown tell you? A. The 
Chief nPver said anything to me about it. 

Q:. 'YVhat rlicl the CJhief tell you about that? 

1\fr. Corbin: I object. 

'l/J Q,. Did Chief Brown t en you that Officer Kelly 
had reported to him? 

Mr. Corbin : I object. 

A . Heported what1 to him? 
Q:. 'l'hat he ,Yas sick. A. I don't know that he 

ever did; it was understood by every member of 
the Pol ice Department that Offic-t: Kelly ·was sick; 
I don't know that there was any particular con -

JO versation het,veen myself and the Chief. 

40 

Mr. Corbin: I object and ask that the 
ans:wer be stricken out as· mere hearsay and 
not binding - what was understood around 
the department. 

Q·. He reported sick originally, did he not? A. 
Yes. 

Q . And you knew that he went out of the citv 
on the advice of his physician, as the certificate 
·which yon pYoduce here shows? 
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John P. MitrJJhy-For Petitioner-Re -direct 

l\fr. Corbin: I obj,ect to that question; it 
calls for a conclusion, .the way it is worded, 
particularly the latter part. 

A. I did; 10 

Mr. Schleimer: I will call Dr. Keeney. 
lVIr. Corbin: I object to any testimony of 

the doctor at the present time; I think we 
should follow the procedure outlined by the 
Board in this matter, that the question of 
jurisdiction be disposed of first. ·The opin-
ion of the Supreme Court clearly indicates 
that this is a question to be considered, and 
of course if Patrolman Kelly was not a 20 
member of the force at the time he applied 
for a pension, he was not entitled to it, and 
that has been held by the Supreme Court to 
be a proper -fact for the consideration of 
this Boa.rd. It seems to me that it is unnee -
•essary to conflict the matter with the testi -
mony of the doctol', and that the ruling of 
the Board should stand until this phase of 
the matter is disposed of. 

Mr. Schl°eimer : There is no ruling of the - 30 
Board to stand, with all due respect. The 
Supreme Court has held that the hearing 
was not pr,operly held, and the evidence that 
should have been adduced, was not adduced. 

The question is whether or not Officer 
Kelly was a member of the Summit Police 
Force, and ·whether or not he is-still a mem -
ber of the Summit Police Force . 

'l1hel'e are only three ways' of a member 
of the police forc -e, ceasing to be such mem - 4() 
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John J>. J.lllnrphy--For .Petitioner-Re -direct 

ber: one, by his removal by death; another, 
by his r·emoval by a proper resignation, and 
third, upon a trial upon charges properly 
held with notice. 

Our insistment is that none of these 
events have transpired. That Mr. Kelly is 
alive, we all agree on. That he was not tried 
on any charges and removed by the prope-r 
authorities of the members of the police 
force, i\fr. Corbin and I, I think, will agree. 
That he did not resign as a member of the 
lJolke f01·ce is a fact. That brings us to the 
question of whether· 01· not he was a mem-
ber of the police force, and if not peYform -
ing active duties, why not? 

We have already shown you that he re -
ported sick, produced a certificate. It woul<l 
be necessary for us, in fairness to this 
Boa1·d, regardless of the legal responsibil-
ity that is ours, to show this Board by com -
petent, proper evidence, that .Mr. Kelly 
during the intervening tiu~,e of his reporting · 
sick and the time that h~ applied for bis 
pension, ,vas suffering from an illness which 
incapacitated him from performing his dut -
ies as a policeman, and this board cannot 
intelligently pass upon this unless it bas 
that evidence. 

vVe insist on our right to offer the evi-
dence. 

I owe a duty to this Board as well as to 
lVlr. Kelly, and that is the only case at is -
sue. 'l1he Supreme Court said in its opinion 
lVlr. Kelly insisted that he was still a mem -
ber of the force; and that this Board had-
n't decided that he was still a member of the 



John P. M urphy-J?or Petitfoner-Re -direct 

force. If you are going to decided it on the 
bal'e facts that he never resigned and ·was 
never dismissed, lVIr. Corbin will admit that, 
and it will dispose of this question, your 
finding will have to be that he was a mem - 10 
ber, and that will bring you up to the next 
point, ,,-hich I thought you would consider, 
that if he was not performing his duties, 
why not, and it is incumbent upon him to 
show you gentlemen that he was prevented 
by illness from carrying on his duties as an 
officer. 

Mr. Corbin: The point that we rest onr 
motion on is that Mr. Kelly's course of ac -
tion in connection with the police force was 20 
such that it amounted to a resignation; that 
he absented himself in such a way that it 
amounted to a resignation. ,vhether he was 
Rick or not is not involved in the matter. 
It is a question of his relations to the force 
and his actions in connection ·with his ah -
senting himself, and what we propose to 
show is that his course of action ,vas such 
that he absented himself without leave of 
absence, and automatically ceased to he a 
member of the police force. And in order 
to show that, it is not necessary to produce 
medical testimony as to what his actual con -
dition was at that time. 

lVfr. Schleimer: I say that there is no 
~mch thing, under the Laws of New J erse_y, 
as a man heing removed from a police f 01°re 
b_v automatically absenting himself. If a 
man did antomatica.lly absent himself, it 
was then h1curnbent upon the proper auth-

30 

4() 



10 

20 

30 

40 

rn 

~John P. MirrJJhy-For Peti .tioner-Re -direct 

orities having the police department under 
its jurisdiction in the City of Summit, to 
prefer charges against him by reason of his 
absenting · himself, and giving him notice of 
a hearing of the trial upon these charges; 
and in that way, and that way only, could 
Officer Kelly, or any other officer of the 
police department of the City of Summit, or 
any other municipality in the State of New 
Jersey be removed. 

~I ayor 'ropping: Is that point covered by 
the Home Hule Act of 1917? 

lVIr. Schleimer : Yes, that he must he 
brought up on charges. The Sup1·eme Com-t 
has held repeatedly time and time again, 
and the most recent case is the Rosencranz 
case, in ,,r estfield, against its Chief, where 
Jhey removed him and even though they held 
a trial, the comi re -instated him, on ac-
count of some impropriety, but the Supreme 
Court has consistently held that before a 
policeman can be 1·en10~f cl, he rn ust be trietl 
on charges preferred, and duly notified of 
the hearing, just as it held in this case, that 
this Board in its innocence held this hearing 
and refused this -pension without notice to 
Officer Kelly, so that he could have a hear -
ing, and if he was entitled to a hearing · on 
the pension, he· would have been entitled to 
a hearing on his being continued as an of -
ficer to which he had been duly appointed. 

Mr. Corbin: .I call the Board's attention 
to this provision in the Home Rule Act, 
which seems to cover the matter; it is a pro -
viso, section 3, article 16, of the Act, and 
reads as follows: 
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John P. M'urphy-For Petitioner ~ R<;-direct. 

"Provided that any member ,of any such 
police force who shall be absent from duty 
without just cause for a term of five days 
continuously, shall, at the _ expiration of 
such days, cease to be a member of such 10 
police force." 

Mr. Schleimer: I repeat that has in mind 
the fact that he would have to be brought . 
up on charges, and that would have to be 
proven; because if automatically the Chief 
could go before the police commission and 
say Officer Smith was absent five days and 
hasn't reported, I do not think any of you 
gentlemen would on that remove him. You 
would ascertain very promptly, if you did, 20 
that the Supreme Court would come back 
to you for a hearing, as it did in this case, 
which would have to be brought up, because 
a man might have been injnred in the per-
formance of his duty and be lying in a hos -
p-Hal for ten days. Any number of things 
could transpire, and under the provisions of 
that act, before p.e could be removed, he 
would have to have a hearing'. But that isn't 
this case. Our insistment is that Officer 30 
Kelly was a member of the Police Force and 
was off by reason of illness, under permis-
sion given by your Chief -of Police upon the 
presentation of a certificate. Altogether a 
different case. Even if that statute meant 
what it said, without any elaboration, it 
does not fit this case. 

Mr. Corbin: I ·would like to say this in 
ronnertion with the testimony of the doct-
ors, tha,t the act provides that the pension 40 
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~:ohn P. 111,wrphy-For Pet ,itioner-Rc -dircct 

commission shall call to theii- assistance the 
aid of the sm·geon or physician representing 
either the police or fire department, and the 
pe1·son making the application may likewj se 
call to his aid a regnlarly lic,ensed and pta<:-
tising physician and surgeon. 
- )Iayor Topping: That contemplates call 
ing a physician after petition for pension 
has lleen presented? 

l\fr. Corbin: Yes, and the President of 
the Board of Commissioners is authoriz-ed 
to a<lminister oaths to the physicians, an,J 
iu case they fail to agree, then the pension 
connni:-:.sion may call in a third physician, 
accepted, licensed and practising physician, 
and the dete 11·mi11ation of the majority of 
said three physicians who first being duly 
sw01·11 in the case, shonld be reduced to 
wl'iting and signed by them, and the pension 
commission shall <..:onsider the :-mme in ar-
J"iving at th,efr decision. 

I take it that if 1,ne1lical testimony is to 
he introduced, that the p1·oper ·way to intl·o -
clnce it is to have a physidan for the pe11-
sion commission and a physician for the 
petitioner confer; they should first he 
sw01·n, and then confer, and see if they can 
agree on a written report as to their opjn-
ion of the petitioner's condition, and that 
until that is done, it wonlcl not he proper to 
take testimony in the ordinanr way of ,I 

physician in the case. 
My feeling fa that the case tur-ns on )fr. 

Kelly's relations to the police force, rather 
than as to his _condition, b11t if the pensioll 
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John P. Jl1nrphy-Fur Petitioner-Re -direct 

eommission feels that they ought to take the 
medical testimony, that is something 101· 
them to decide. It is a matter largely in 
their discretion. 

Mr. Schleimer: J\fr. Corbin states the 
position perfectly. If this was a case of a 
policeman on duty, without any question as 
to whether or not he had been ill prior, and 
who ca.me to the commission with a peti-
tion for retirement, with no question as to 
whether he ·was a member of the police force 
or not, then this commission would have 
your physician examine him, and if you 
were satisfied with that, all right. If the 
applicant was not satisfied, he would call 
his physician. If they did not agree, a 
third would be appointed. But do not lose 
sight of the issue in this case. The City of 
Summit, as I take it, claims that Officer 
Kelly is not entitled to a pension, because 
he is no longer an officer, and that makes 
jt incumbent upon us to show why he ·did 
not perform his duty. That is the purpose 
of calling the physician, to show that at that 
time he ·was ill and unable to perform his 
duty. Altogether a different situation. 

If Chief M nrphy today applied for retire -
ment on a pension on account of illness, then 
the procedure Mr. Corbin speaks of should 
be stl'ictly followed. 

Mayor Topping: Yon don't expect to su h-
mit any evidence as to his condition subse -
quent to the time he presented his app.Jica -
tion for pension? 

Mr. Schleimer: Yes, right up to date, 
his condition is the same, we will show, be-

10 
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commission shall call to their assistance the 
aid of the surgeon or physician representing 
either the police or fire department, and the 
pe1·son making the application may likewise 
call to his aid a i-egularly licensed and prac-
tising physician and surgeon. 
- )Iayor Topping: That contemplates call 
ing a physician after petition for pension 
has been presented"? 

l\fr. Corbin: Yes, and the President of 
the Board of Commissioners is authoriz -ed 
to administer oaths to the physicians, and 
iu case they fail to ag1·ee, then the :pensiou 
commiRsion may call in a third physician, 
accepted, licensed and practising physidau, 
and the detennination of the majm·ity of 
said three physicians who first being dnl.\' 
sworn in the case, shonld be reduced to 
\\Titi11g and signed by them, and the pension 
commission shall c:onsider the same in ar-
l'i vin ° at t hei 1' dedsio,n. ::-, r 

l take it that if medical testimony is to 
he intl·oduced, that the p1·oper way to inho-
dnce it is to have a physician for the pen -
sion commission and a physician fOl' the 
petitioner confer; they should first he 
swo1·n, and then conf.er, and see if they can 
agree on a written report as to their opin-
ion of tl1e petitioner's condition, and that 
until that is done, it wonld not he proper to 
take testimony in the ordinanr way of :1 
physician in the case. 

My feeling is that the case turns on ~Vfr. 
Kelly's relations to the pobce force _, rat,her 
than as to his condHion, lrnt if the pensiou 
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eornmission feels that they ought to take the 
me<lical testimony, that is something :f01· 
them to rl.-ecide. It is a matter largely in 
tl1eir discretion. 

Mr. Schleimer: Mr. Corbin states the 
position perfectly. If this was a case of a 
policeman on duty, without any question as 
to whether or not he had been ill prior, and 
who ca.rn.e to the commission with a peti-
tion for retirement, with no question as to 
whether he ,vas a member of the police force 
or not, then this commission would have 
your physician examine him, and if you 
were satisfied with that, all rig·ht. If the 
applicant was not satisfied, he would call 
his physician. If they did not · agree, a 
third would be appointed. But do not lose 
sight of the issue in this case. The City of 
Summit, as I take it, claims that Officer 
Kelly is not entitled to a pension, because 
he is no longer an officer, and that makes 
jt incumbent upon us to show why Le ·did 
not perform his duty. That is the purpose 
of calling the physician, to show that at that 
time he was ill and unable to perform his 
duty. Altogether a different situation. 

If Chief M nrphy today applied for retire -
ment on a pension on account of illness, then 
the procedure Mr. Corbin speaks of should 
be strictly followed. 

Mayor Topping : Yon don't expect to su h-
mi t any evidence as to his condition subse -
quent to the time he presented his applica -
tion for pension? 

Mr. Schleimer: Yes, right up to date, 
his condition is the same, we will show, be-
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cause if I did not do that, and he was last 
week able to perform his duty and had re -
covered entirely, it would have been his 
duty to report, and you gentlemen are en-

10 titled to know why he did not; otherwise, 
you cannot arrive at a proper conclusion, 
and I will let the doctors tell you what they 
found as time went on. 

Mayor Topping: ,~re will receive the tes-
timony. 

DR. CADWELL B. KEENEY, sworn, for Officer Kelly: 

20 Direct examination by Mr . Schleinier: 

30 

Q. You are a practising physician, Doctor, in the 
State of New Jersey? A. Yes. 

Q. Residing wher·e ? A. In Summjt, 137 Sum -
mit ~-\. venue. 

Mr. Sthleirner: His qualifications are ad -
mitted? 

Mr. Corbin: Yes . 

Q. Row long have you been practising in Sum -
mit? A. About thirteen years or more. 

Q. Do you know Officer William Kelly? A. Yes, 
sir. 

Q. The petitioner in this cause? A. Yes. 
Q. Have you as a physician treated him? A. I 

have . . 
Q. And can you tell us over what period of time? 

A. I cannot tell exactly, but it was before 1915. 
40 Q. Was he then a member of the Summit police 

force? A. He was. 
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Q. ·can you tell us for what you then treated 
him? A. I tJ·eated him then for rheumatism, ton-
silitis, sore throat and trouble with his feet-ar-
thritis-a. weakness of the arch of the foot. 

Q. So that we may get the benefit of it, what is 
arthritis? A. It is an inflammation of the joints. 

Q. Produced from what? A. Produced from 
what we call ordinarily - the primary cause and 
the predisposing ca.use, that is, the direct cause is 
infection, and the accompanying causes are expo-
sure and chilliness, dampi1ess, and also in the case 
of joints that are in considerable use, that favors 
ai·thri tis. 

Q. Did his conclition become better or more ag-
gravated? A. It became more aggravated. 

Q. How long did you continue to treat him? A. 
I treated him at various times to and including 
the present year. I cannot say - I could refer to 
a memorandum of my o-wn that I_ made · at the 
time. 

Q. You may refer to it, Doctor. A. But it simply 
is a ledger memorandum. 

(,l. You may refer to it to refresh your memory. 
A. And that goes back to November 7, 1915. I 
know that I treated Officer Kelly before th at time, 
but this memorandum js covered by that. 

Q. Did you refresh your mind from anything 
from your memorandum? A. Simply as to the 
elate, which I am sure ·went back-I prohably':could 
find in other records, which a.re not very conven-
ient to get at, jnst previous to that. 

Q. In 1917, Doctor, did you ascertain from Mr . 
Kelly's condition as a physician whether or not he 
was physically fit to continue his duties as a po -
liceman? A. I cannot particularize as to just 

10 
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which day jn 1917, but I know that lie was inca-
pacitated. 

Q. I call your attention to Exhibit R 1 and ask 
you whether you wrote that? A. Yes, I certainly 

10 did. 
Q. Does that recall to your mind the date when 

you knew he ,vas incapacitated? A. Yes, it does . 
Q. What is that date? A. October ' 14, 1917. 

Mr. Schleimer: May I have the other cer -
tificate? 

(Mr . Corbin prodnres the paper.) 

Q. I show you a paper and ask you whether tl ie 
20 writing on that prjnted slip is in your harnlwrit -

30 

40 

ing? A. Yes. -
Q. Did you at that time make that out? A . Yes. 

Mr. Schleimer : I offer in evidence certi-
ficate nnder the signatnre of Dr . Keeney, 
bearing date Jnne 18, "1'9'17, certHying that 
Mr. 'William Kelly was ill and nnah]e to 
follow his occupation from l\f ay 1 to ~Tnne 18. 

(Marked Exhibit P 4. ) 

"Summit, N. J., June 18, 1917. 
This certifies that 

Mr. William Kelly 
has been sick and unable to follow his own 
or other occupation from May 1st to June 
18 during which time he was under my pro -
fessional care. 

C. B. Keeney, M. D." 

Q. Did you after that make out certificates of 
that character and give them to Offi,cer Kelly? A. 
I did from time to time. 



D1'. Cadwell R. Keeney-Par Petitioner - Direct 

Q. I think I asked you before-is his condition 
such at the present time that he could not perform 
his duties as a policeman? A. Yes. 

Q. And has been ever since you attended - him in 
1917? 10 

Mr. Corbin: I object to that question. 
He hasn't shown that he attended Officer 
Kelly with enough regularity to testify on 
that point. 

Q. When did you examine him last? A. l\l!ly 
I ref er to this record? 

Q. Yes. A. I don't know if it shows it or not. 
This particular card does not show. 20 

Q. Do you recall seeing him two or three weeks 
ago? A. I have seen him within the last two 
months, I am sure. 

Q. His condition then was such that he could 
not return? A. Absolutely. 

Q. Did you continue to treat him from 1917 un -
til two months , ago? A. Yes. 

Q. For his defiriencies? A. Yes. 
Q. At any time during that period had he suffi-

df"ntly rerove1·ed to res11me his duties as a police- 30 
man? 

Mr. Corbin: I renew my objection. The 
doctor must show - this is a long period we 
have here - a period of .over seven years-
and it is not sufficient simply to sa}r in gen -
eral terms that he treated him; he m11st 
show that he treated him with sufficient reg-
ularity to keep track of the patient's condi -
tio~, and not just casuany. There is a break 4() 
in this evidence running from the fall of 
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of 1917 to the present year, and upon the 
basjs that has been laid the doctor is in-
capable of answering the question. 

Mr. Schleimer: I understood the doctor 
10 to say that he continued his treatment down 

to the present year. Am I right? 

20 

30 

40 

Witness: Yes, from time to 6me. 

Q. And as often as his condition required it? 
A. Yes. 

Q. That rovere-d a continuous period from 1917 
nntil this year? A. I am sm·e I have s.een him in 
every single year, certainly. As to the number of 
times, I cannot say positively, in earh year, bnt 
I have seen him in every year. 

Q. As you continnecl to examine him from time 
to time, was his rondition improved 01· worse? A. 
It varied somewhat; at times there would be im -
provement, and at times it would he worse, bnt 
the general condition, I wonld say, remained very 
closely the same. --.__.,"'--

Q. And at no tinie had it improved snffirient.ly 
to enable him to resnrne his duties as a polire offi-
cer? A . Not at any time that I saw him. 

Q. And when 3rou saw him two weeks ago, hiR 
condition was such he could not? A. He r011ld not. 

Cross e:w,rnination by Mr. Oorbim: 

Q. Doctor, when did you see Mr. Kelly next 
after gi.ving him that certificate R 1? A. I cannot 
say offhand; may I refer to this leclger account'? 
It may give it and may not. 

Mr. Corbin: Certainly; refresh 3rour rec-
ollection. 

Witness: I saw Mr. Kelly March 24, 1918. 
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Q. That was the next time after? A. That is 
the next time that I have a definite record of l.tere; 
I may have seen him in between, but my impres-
sion is that he went South and that he returned 
in March, and that I saw him some time after his 10 return. 

Q. Of your own know ledge you don't know that 
you saw him in between those dates? A. No. 

Q. V\Then did you see him after that? A. I have 
these notes, which are not complete, that. I saw 
him twice in March, once in April, and then there 
is a gap, in . which my notes don't tell, and I am 
sure that I did see him; I cannot say how often. 

Q. You cannot say how often or when? A. I 
cannot from this. 20 

Q. Can you from memory? A. Approximately 
I should say that I don't believe there was a period 
of more than two months that I didn't see him. 

Q. During what year, 1918? A. During 1918, 
after his return from the South. 

Q. You have no record as to when you saw him 
after that date until recently? A. This record is 
an incomplete record, and I don't know whether 
I could make it more complete or not from other 
records. 30 

Q. I am asldng you what you know. A . Of my 
own knowledge I wouldn't like, to testify to that, 
except that I have seen lVIr. Kelly at various times. 

Q. Dr. Keeney, you stated that you gave other 
doctor's certificates to lVIr. Kelly besides the two 
that have been placed in evidence; ViThy did yon 
give him any of those certificates after yon gave 
hi.m Exhibit R 1, dated October 14, rnl7? A. I 
rlon't remember either way. 

Q. Djd you give him some hefm·e that date, in 
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addition to the certificates put in evidence? A. 
lVfy impression is that I gave him some before and 
some afterwards, but I wouldn't like to swear as 
to whether they were all before tliat or all afte r 

10 that; I know I made out more than the one; how 
ma ny, I don't kpmv. 

Q. They we1·e principally befOl'e that date, 
·weren 't they? A. I ,vouldn't say, I don't know 
really. 

Q. Going back to the time when you gave him 
that certifi('ate June 18, H)17, Exhibit P 4, ditl you 
see lVfr. Kelly after that down to tl 1e t~me you gave 
him R 1, the othei· certificate? A. I saw him · iu 
between those two times, yes. 

20 Q. Did you give him a certificate · then'? A . 1 
cannot say; I don't make any duplicate of this on 
any stub; it is simply-I just made them ont nt 
the time, and I make out, pr<)hahly, in the c01nHe 
of a year, quite a good many, and I don't renwrn -
her how many, or whether they we1·e all bef01·e 
or· all after. . ,-

Q. Doctor, will you swea1· that yon gave :~V[1·. 
Kelly any doctor's ce1·tificates after you gave him 
R l, dated Octobe1-- 14, 1917? A. No, I cannot 

30 swear to it, and I cannot improve the statement 
I made, that I know I made more certificates than 
these two; whether they came in between or all 
hefore or all after, I cannot say. I made no re,e-
ord of when I issued them, and swearing to Hiem 
would be swearing to my imaginatfon. 

Q. You cannot swear that you did make one 
after that date? A. I can swear that I made ont 
more than those two. 

Q. You cannot swear yon made ont any aftm ·? 
40 A. I cannot swear that I clid or dicl not eithe1·. 
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Re -dfrcct e:1•a1niincdion by Mr. Schleim ,er: 

Q. On whose suggestion did Officer Kelly go 
sou th? A. On mine. 10 

Q. On yonr advice as his physician? A. Abso-
lntely. 

Q. But it was necessary for him to go to an -
other climate? A. Yes. 

Q. Who sent Mr. Kelly to Dr. Humphrey? A. I 
did. 

Q. He js a physician who specializes in these 
cUseases? A. Yes. 

Q. Do you know who Dr. Humphrey's assist-
ant is? A. I know he has several. 20 

Q. Do you know Dr. Davis? A. I do. 
Q. D1·. Davis is an assistant of Dr. Humphrey's? 

A. Yes.. 
Q. D1·. Davjs is here now? A. Yes. 

DR. ,vn,LTAM JOHN DAVIS, sworn fo1· Officer Kelly: 

lh rect eJ·amin.ation by Jl1r. Schleimer: 30 

Q. You are a practising physician in the State · 
of New Jersey? A. Yes. 

Q. Located where? A. East Orange, New Jersey. 
Q. You heen practising how long? A. Five years. 
Q. You are connected with whom? A. I am as-

sis tant snT'geon of the New Jersey Orthopaedic 
Hosp ital. 

Q. Do yon know Dr. Humphrey? A. Yes. 
Q. Conner ted with him in any way? I am his 40· 

aRsistant. 
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Q. How long have you been with Dr. Humphrey? 
A. Five years. 

Mr. Corbin: Up to the present time? 
,vitness: And still am. 
l\1r. Schleimer: 'JJ1e qualifications of the 

doctor are admitted? 
Mr. Corbin: I don't question his quali-

fications, but I don't want to admit them. -

Q. ·where were you graduated from? A. Belle-
vue Hospital, City Hospital, New York City. 

Q. ·when? A. l!H8. 
Q. And after that you went where? A. I took 

']I) a regular two years' prescribed internship. 
Q. In Bellevue? A. No, I was at the City Hos-

pital for a while. 
Q. Where? A. Blackwell's Island, and at the 

]
1lowe1"' Hospital, 64th Street and Avenue A, and 

Soho - superintendent of Soho Hospital, Ess:ex 
Connty. 

Q. Do you know vVilliarn Kellr,5the petitione1 ~ 
in this case? A. I do. 

Q. You have known him for how long? A. He 
30 came to the hospital before my time, hut I have 

known-

Mr. Corbin: I object to that, and ask that 
it be stricken out. 

Mr. Schleimer : The fact that he came 
there is not hearsay. 

Q. Have you a record there? A. Yes. 
Q. vVhat record have you? A. vVe have a 1·ec-

40 ord of his being admitted to the hospital clinic on 
January 28, 1.919. 
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Mr. Corbin: I ask that that be stricken 
out; th'ere is no basis laid for introducing 
the record in evidence, and this witness ad-
mittedly knows nothing about the proof of 
the record and has had nothing to do with it. 10 

Q. Have you had to do with the record since? 
A. Yes. 

Q .. And what you call our attention to as be-
ginning January 28, 1919, is the record? A. Yes, 
t hat is the hospital records, an.d they are on file 
and are our records. If I were to leave tomorrow, 
anyone could take this record up and go on. 

Q. The record that you refer to began January 
28, 1919, and is the record that you have since fol- 20 
lowed up? A. Yes. 

Q. In the treatment of ·vvmiam Kelly? A. Yes. 
Q. ·what does the record · show? 

Mr. Corbin: I object to his testifying as 
to what the record shows . 

Mr. Schleimer: I withdraw it. 

Q. When did you begin treating Mr. Kelly, if 
at any time? A. January, 1922, is when I came on. 30 

Q. What did you treat him for? A. Arthritis. 
Q. V\That was his condition then? A_. He had 

been treated, and if I may refer - -

Mr. Corbin: I object. 

Q. What is the history of Mr. Kelly's case as 
you ascertained it when be came to you personally 
in January, 1922? 

Mr. Corbin: I object to that; that ques-
4() 
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tion may me·an reading of the record. of some 
other doctor. 

Mr. Schleimer: He can do that, or what a 
patient tells him. It js not only a doctor's 

10 privilege, but his duty, to use any means he 
can to obtain a history of - the .case, and he 
has a i-ight, in testifying, to tell what the 
hist01 ·y was, and how he derived that in -
formation. 

A . It is lia1·<1 to testify sati sfactorily, because all 
l.hese rt>c(wds ,ne made, and it makes no differenre 
to me personally whether I am allmved to read it. 
If I don't 1·ead. the record, I caunot r·t>mern lie1·. 

20 rrhese are my own 1·ecords . 

Mr. C01·hiu: Are they in yonr handwi-it-
ing? 

"'itm •ss: ':L1hey are copies of m,v harn.1'Hit- -
ing. 

:~vr r . ( 101"hin: I don't want to he nuueces-
sari]y tedmica], but ·what I ,vant ft o do is to 
exclude mere hearsay testimony as to whnt 
some other doctor entered in the record; 

30 I want him to testify as to his connection. 
Witness: From 1922 is my personal con -

nection, and these are copies of my hand-
writing. I write them and they are copied 
from my writing, typewritten, the same as 
any hospital. You can throw this out as 
not being my handwriting. 

Q. Tell us what the record shows. A. rrhe rer-
ord shows that dorso flexion - mea:ning backward 

40 - was limited at that time; he couldn 't get it back 
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as far as \nts necessary to walk even cornfortaµly. 
It i,;ays here ''The right foot was not as bad as the 
left foot.'' ':L1liat is, in other words, it was exag-
gerate d on the left side. 

Q .. He came nnder your observation in Janu- 10 
ary, 1922? A. Yes. 

Q .. That is what you are telling me? A. Yes, the 
preyiou s reconl-I have got the p1·evious record, 
too -that is what my notes here say, that dorso 
fiexion was limited, left foot not so bad. He was 
re-strap ped-lly that I mean supporting that foot 
hy the means of adhesive tape, so he could walk 
11101·e romfOl'tabl_y. '1,hen he was strapped on Feb-
rnary 14, March 21, May 13, June 6, July 8, 15, 
25, September 5, 19, October 17, November 18, Jan- 20 
nary J 6, 1923 that would be. He has made tw;.elve 
Yisits to the hospital dnl'ing that year; that was 
the c-linie, and we gave him various medications to 
fry to relieve his condition . It goes up to October 
21, 1924; that is the last tirn .e I have seen him. 

Q. Has your treatment heeu (·ontinuons sinre 
,Jannar y, 1922? A. Yes. 

Q. To tl1e last dnte you have g-fven ns? A. Yes, 
Octoher 21, 1924. 

Q. Does his condition improve or get worse? A. 
It r:wie-; ; nt times we ·were qnite enr011ra.gP<l: ::rnd 
other times, quite discouraged. On June 25, for 
exampl e, 1923, the foot is very much swollen and 
w01·se, and that is the ·way it goes. "At the present 
time" -tliat is October 11-"feet still some swol-
len." 

Q,. "?{ith that ailment, as yon found it, could he 
perform his duties as a patrolman? A. Not as 
a patro lman, no, sir. 

Q. ,vm you descr·ihe to ns what the disease is-

30 

4() 
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yon mentioned it in a medical term. A. That is 
dne----I cannot read it? 

Q:. Yon can refer to that as the hiRtory of the 
case. A. He appeared at the clinic complaining of 

10 painful feet-this is the record - and with the 
history of liaving had sore throat, ton silitis and 
painful feet, immediately we infer that he has 
had some infection which has caused an arthritis, 
and arthritis meaning an infected condition of the 
joint surfaces and around the edges of the joints 
and tlie c,q isn les of the joints, that is an infilitra-
tion Ol' <leprn;;it of lime and salts, dne to some irri -
tating substance in the blood . ,ivhat it is no one 
is definitely sure, hut ,ve believe it comes from some 

20 poison derived from other sources in the system. 
It is auto -poison. 

Commissioner Ho]t : Pus from tonsils? 
,vHness: Any septic condition. If yon 

a1·e compe1Jed to s1-ay on it, fatig11e enters 
into it. n1e general condition is to form a 
]J01S011 . f 

Q. Be is suffering from that condition? A. Yes, 
JO indeed . 

(J,. And from the history of the case can you 
tell how long he suffered from, it prior to 1922? A. 
No, I cannot; anyone could say - I could look at 
him now and know that it was a case of long stand-
ing. 'rhere have been X-Ray pictures taken

1 
whirh 

show that there is some bone change . 
Qi. From the history can you tell whether it con-

tinued from 1917? A. No, only what he said. It 
says he has complained of pain in the feet for four 

40 years. That was the history he gave us, that he had 
complained and had trouble, that is all, since 1914 . 
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Q. And tJ1e examination you made and the ti·eat-
ment yon gave him justified, in your opinion, the 
fact that it had been of long standing? A. Yes., 
"Te believe it had been. 

lVlr. Schleimer : I offer this as a record 
showing that it is a record of the hospital. 

Mr. Corbin: I object to it on the ground 
that it is immaterial and incompetent, but 
I will admit that it is the record of the hos-
pital, as produced by Dr. Davis and from 
which he testified. 

( Marked Exhibit P 5.) 

vVrLLIAM KELLY) sworn in his o,vn · behalf, 

JJirect Rxamination by Mr. Schlei1ner: 

Q. Where do you reside? A. 32 Park Avenue, 
Summit. 

Q;. Are you a member of the Summit police 
force? 

l\fr. Corbin: I object to that as calling 
for a conclusion. 

A. I am. 
Q. Aud have been how long? 

Mr. Corbin: Same objectjon. 

A. Since 1905. 

10 

20 

30 

Q. I show you a paper marked Exhibit P 1, 40 
and ask you whether that is the letter of your ap-
1ioh1tment? A. That is .,right. 
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Q. You continued to be a policeman on active 
duty how long? A. I don't just get you there. 

Q;. ( Last question repeated.) 
.A ... From 1905 up to 1917, from April 3rd or 4th, 

10 either one of those dates, was the last I worked. 
Q .. ·wasn't it the 23rd. A. I meant the twenty-

third; I worked at night; I was doing post night 
dnty. 

Q. And on April 24th you did what? A. I was 
,vorking on night duty, and the last night I worked 
was on the 23rd. 

Q. Ou the 24th yon did ,Yhat? A. I was sick. 
Q. Whom did you report to? Cltief Brown. 
Q:. \!Yhat did you say to Chief Brown? A. I told 

Chief Brmvn tlwt I was not able to go to work and 
l had the doctor and I was home, think, two weeks 
-about two ·weeks, about, and. the doctor was still 
coming to the l1ouse, and then the doctor ·wanted 
me to go away for a while. 

Q. Yrhat did the Cl1ief say to you, if anything, 
when yon 1·eported? A. He said it was all right, 
he sai<l, "if yon are sick and not able to w-tn·k." 

Q. Did you give the Chief anything at that timP? 
A. Not at that time. 

30 Q,. ,vhen did you? A. About two weeks after-
wan1s, when I went away, two or three weeks; I 
gave the Chief a ce1~tificate when I went first down 
South. 

Q,. That is referred to as R 1; who signed the 
certificate? A. You _may not have that. 

Q. Yon gave him the certificate when? A. Ahont 
two weeks, when the doctor ordered me away. 

Q. How many certificates did ,vou give Chief 
Brown, if yon ran recaU, from Dr. Kt1eney? A. I 

40 gave him seve-ral of them. 
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Qi. Mme than the two that are offered ,here, 
marked Exhibits P 4 and R 1? A. Yes, sir. 

Q. ·what was your position in the police depart-
ment? A. Patrolman. 

Q. Did you at any time resig11 your position as a 10 
patrolman? 

l\lr. Corbin: I object to that as calling for 
a eon cl usion. 

~\. ~o, sir. 
Q. At any time since yonr ·appointment as a 

1mtrolma11 with tl1e police department of the City 
of Summit, have you been dismissed from the de-
partment ? A. I never have. 20 

~fr. Corhin: I object to that. as calling fo1· 
a conclusion. 

Q,. What caused you to cease active duties as a 
patrolm an in the City of Summit? A. I was sick. 

Q. And on what date, by reason of illness, did 
yon cease to perform your duties? · 

Mr. Corbin: He has already answered 30 
that. 

A. Prom Apl'il 24th, 1917, up to the p1·esent time. 
(~. Have you been able to pel'form your duties 

as au a(·tive·meml)er of the police department. o,f the 
City of Summit? A. No, sir. 

Q. At the time yon mentioned in 1917 as becom -
h1g- i11, what ailment overtook you? A. At that 
time my feet were bothering rne so I wasn't able to 
·walk on them, anrl alJ my jofots, and I had a severe 40 
eongh, rolcl, and my nerves went all to pieces front 
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the trouble; that is why the doctor ordered me 
away . 

Q:. Any trouhle with your arches? A. '!,rouble 
with my arches . 

10 Q. What was the matter with your arches? A. 
I cannot say; they were fallen or broken arches; 
they were flat -footed; Dr. Lawrence and different 
ones told me that. 

Q .. Anything the matter with your ankles? A. 
Swollen ankles. I have one swollen ankle on the 
left foot. 

Q. Front April 1917 until the present time you 
have been under the care of a physician or physi-
cians'! A. I have. 

'JIJ (~,-YVhat physicians? A. I have been under the 
eare of Dr. Humphrey, Dr. Taylor, his assistant, 
Dr. Davis, and Dr. Keeney. 

Q,. Are you still under the care of doctors? A. 
I certainly am. 

Q. ,vere you incapacitated from police duty 
from the time in 1917 that you mentioned up to 
the present time? A. Yes, sir. S 

Q. -where did you receive the injuries which 
you described and from which you were suffering? 

30 A. Doing police duty . 
Q:. ,vhere? A. Walking the pavements at the silk 

mill strike, that is my belief of it, and sleeping here 
in the City Hall, that was my first starting of it. 
I got a heavy cold, sore throat, chronic trouble; 
I was off two weeks there one time for that, and 
then I was at that silk mill strike. I made _ two 
months and eighteen days down there , making from 
fourteen to twenty-four hours. I guess every officer 
did the same , and I was one of the unfortunate ones 

40 that had to fall down . 
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Q. Did you say what _shifts you were on at that 
time'? A. What? 

{t. How long were your duties? 'rwo months 
and eighteen days I was on one of those strikes. 

Q. What were your hours? A. Making from 10 
fourteen and. one-half to twenty -four hours. 

Q. Of what? A. Duty: · 
Q. In what time? A. I made these hours for the 

two months and eighteen days, each day. vVe made 
from fourteen to twenty-four hours, when the strike 
broke out; that made twenty-four hours. I guess 
the rest of the others will say that. 

ti:. After you were taken ill did yon leave Sum-
mit? A. Yes, sir. 

Q. VVhy? A. The doctor ordered 111.e away. 20 
Q. ·what doctor? A. Dr. Keeney. He told me to 

go South, or down through South Jersey, or some 
place ·where there vrnuld be a different climate, and 
go to hall games and everything- else to take my 
mind off. 

(,l,. How long · did you stay mvay'? A. I was away 
seven weeks. 

Q:. Did you return then to Snmmit? A. Yes. 
Cl ]~rom that time where did you live? A. 32 

Pm·k Avenue, Snrnmit, Ne,v .Jersey. 
(~. vVhere did you go after that, if anywhe1·e, in 

an endeavm · to cure yourself? A. I don't know 
exactly what month it was in-I think it was in 
October, the forepart of Oc_toher, I think, I was 
up in New York State. 

Q. vVhat year? A. rrhe same year, 191.7. 
Q:. Richfield Springs? A. Yei-i. I took a trip np 

there. 
Q. ·what for? A. Just for my health. 
Q.. Where else did you go? A. 'l.1liat is one place. 

Ana I virf>nt to Florida in October 19, 19'17. 

30 

4() 
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Q. Did yon go to Binghamton, ~ew York? A. 
Yes, I ·was th1·ough Binghamton and stopped jn 
lling'.ltam ton over night. 

Q.. Did yon take a tdp to "YV shingto11? A. Yes , 
10 and BaWrnore. 

20 

30 

40 

Q. After yon came back from your visit you 1·e-
mafoed in Snrnmit three or four wreks; where did 
you then go'? A. I stayed right home all the tjme 
u,ntil I made that trip up to New York State; I 
think that ,,ms around the fo1·epart of October. 

Q. Yon WPnt Routh ahont October, 19, 1917'? A. 
Yes. 

Q. "\,Vlwre did yon go? A. ,re went to Lakr 
H e]e11, l1'lodcla. 

Q. How long did you remain in Florida? A. "\Ve 
we1~e there until the latter part of March. 

(l VVhat did you do there? A. Nothing. 
Q. Since you were taken sick in 1917 have you 

had any othe1· employment? A. No, sir. 
Q. Have you lJeen able to do any other work? 

A. No, sir-. 
Q. Have you been ab]e to ea1·n any rnone31 ? A. 

No, sir. 
Q. Have you earned any money? A. ~o, sir. 
Q. Have you made any effort to oht , in work? 

A. No. 
Q. vVhen you came back from Florida did yon 

see Mayor Fran\din of Summit? A. No, sir, not 
when I came back from Florida. 

Q. When did you see him? A. I saw Mayor 
Franklin before I went to li'lorida, jn September, 
Labor Day. 

Q. Did you ever see him after you came hack, 
to talk to him? A. No, not to talk to him. 

Q. What can you tell us, if anything, about 
Labor Day, Monday, 1917? A. Mayor Franklin 
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sent for me to come up to the City Hall and he 
sent Officer Sullivan down after me, through the 
Chief, and I come up here and saw him. 

Q. Did you have a talk with him? A. I did. 
Q. vVhat did yon want him to do? A. He sent 

for me; I didn't ask him '->anything; he sent for me, 
and wanted to know the cond.itions, how I was 
feeling, and if I was able to come to work; I told 
hhn I didn't think I was, but I said I was willing 
to try it, to try and go to work. I said, "Maybe 
I can stand it for a day or week or · two weeks"; 
so then he said, "'V ell, Dr. Dengler is right here, 
I will have him examine you and see if you are 
physically fit.'' I said, "I can answer that ques-
tion, Mayor; I am not physically fit, and I don't 
think you have th1·ee men in that department that 
al'e physitally fit"; not physically fit, bnt to pass 
a physical examinati()n, that is what I meant, at 
that time; I don't say now, but I said, "I don't 
think the1·e a1·e three men jn the depa1·trnent that 
will stand a physical examination." 

Q. Did he suggest an examination at that time? 
A. He was going to have an examination the follow-
ing week-or on the same week, on Thursday. 

Q. Did you decline to have it? A. Yes. 
Q. And under what condition did you agree to 

have an examination? A. ,vith Dr. Keeney and 
his dortor? 

Q. Yes. 

Mr. Cm-bin: Ask what lie told the May01·. 

Q. What did you tell the Mayor? A. I told him 
I would be wHling to go undei· an examination by 
a dott01·, if he insisted upon it. 

20 

30 

4() 
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Q. vVhat else? A. He said he would communi-
cate with the doctor and send for him. 

Q. vVith what doctor? A. Dr. Keeney. He was 
going to communicate ·with Dr. Keeney. . 

10 Q. Did you agree to have an examination if you 
could have your own doctor present? A. Yes. 

Q. You said the Mayor said he would communi-
cate with your doctor; he told you that? A. Yes, 
and send me word. 

Q. Did you ever receive word? A. No, I never 
received word. 

Q. Did he ever ·write you any letters? A. No, 
sir. 

Q. Did you ever have any communication ,-vith 
'10 Mr . Franklin other than what you have told us? 

A . I did when I first was-I think it was around 
about the middle of June. 

Q. What year? A. 1917. 
Q. What did you see him about then? A. I 

came up and asked him what was Jiis object of 
l10ldi11g up my check. 

Q. What did he say? A. He said he held it up 
for investigation. 

Q. How long did he hold it up? A. He is hold -
30 ing it yet. · ) 

Q. You don't know that Mayor Franklin is hol(l -
ing it yet? A. He is holding my .check out; it was 
made out and lying on his desk. 

Q. Did you see it? A. Yes. 
Q,. Did he give you any other reason except you 

say he was holding it up for investigation? A. 
'rhat was all. 

Q. Have you ever received any money from the 
_ City of Summit since the time you saw Mayor 

40 Franklin, and, as you say, he was holding up your 
pay? A. No, sir. 
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Q. vVhen was that? A. That was in June, 1917, 
the :fifteenth, these checks that he held up on me. 
I got paid for the latter part of April and the 
month of May. I got my voucher sent to me. 

Q. ,i\r as it the cnstom of Summit to pay the 
members of the Police ,Department every half 
month? A. Yes. 

Q. And when you saw Mayor Franklin, the 
check that was due to you ,vas from the first to 
the fifteenth of June, 1917? A. Yes. 

Q. Up to that time you had received your checks? 
A. Yes. 

A. And since yon had this talk with Mayor 
P·1·anklin about your· examination by a physician 
have you talked to him? A. No, sir. 

Q. Were all of the trips which you had to Wash-
ington and Baltimore and Vineland and later down 
south, on the advice of your doctor? A. Yes, sir, 
on the advice of my doctor. 

Q. You are still under the care of physicians? 
A. Yes. 

Q. Are you able now to do police duty on the 
Rnmmit police force? A. No, sir, I am not. 

Q. Whom did Dr. Keeney send you to·t A. When 
he first took hold of my feet and examined my feet 
he sent me to Dr. Lawrence. 

Q. ,virnt did Dr. Lawrence do for you? A. He 
looked them over and told me to take Dr. Keeney's 
arhice and go away and get my ner·v~s straight-
ened out, and ,vhen I got hack and felt bett(-'1~ he 
won ld take care of my feet. 

Q. ·when you came hack whom did yon go to? 
A. In the meantime when I came back Dr . Law -
rence had gone into this ambulance company and 
he had gone away. 

Q. '7\'horn did Dr. Keeney then send you to, if 

10 

20 

30 

40 
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anybody? A. The next one was Dr. Humphrey. 
Q. Did you go to Dr . Humphrey? A. Yes. 
Q. What did he do for you? A. I had arches 

made for my feet; he took the impression of my 
feet, a plaster cast , and I lrnve had five or six sets 
of arches made there. 

Q1

• ,vhat else djd he do for your feet? A. He 
strapped them up, about every two or three weeks 
I had to go the first year I was there. 

Q. How long did you have to wear the straps 
at a time? A. About ten or twelve days; they 
loosened up and I kept them off a day or two and 
then went back. 

(l Were you willing to be examined by Dr. Deng -
ler at the J.Vf ayor's 1·equ ei;;t, if your own , doctors 
,vere present? A. Yes. 

Q. Do you know of your own knowledge -whether 
Mayor Franklin consulted with your doctor? A. 
I don't know; I never l1eard from him from that 
day on . 

Q. After Dr. Humphrey treated you, vvho treated 
you? A. Dr. Humphrey, Dr. ~raylor , Dr. Davis, 
and another doctor has been treating me dmvn 
there; he strapped up my leg several times 7 frorn 
Dover; I don't recall his name; he is one )of the 
doctors from down at the hospital twice a ·week. 

Q. Were you given a special beat so that you 
would he near your home? A. Yes. 

Q. What beat did you get? A. I will tell yon 
about that beat . 

Q.. What beat, fir st? A. I got No. 2 beat . 
Q·. Where is that? A. East Summit. 
Q. In relation to your home? A. I use<l to pass 

my house twice down there dudng my ea Us when 
they went in. 
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Q. vVas that given to you for any reason? ,A. 
I asked for it on account I was - the year before I 
was sick the clod .or ·wanted me- kind of put me 
on a diet of eating rice and milk, and I used to 
go in - instead of lwinging my lnnch up here I 10 
would stop in down there and have my lunch be-
fore I came up to do M:ounta1n and Oakridge Ave-
nue; I ·would go on down there at seven o'clo ck, 
and I had a call at the fire house, around eight 
o'clock, I think the call ,vent in, and another one 
at Spring Lake around nine or nine -fifteen, and 
hack up to the fire house again on Park Avenue, 
at ten, and then again down at Spring Lake _at half -
pa st eleven or twenty minutes to twelve, and then 
I would . go on up and have my lunch and go out. 20 
I would be in the house possibly half an hour and 
then I would go out anrl go up to Summit and do 
:\'fountain Ave11ue and Oakridge Avenue and the 
big·gest part of the time New Engfand Avenue. 
That was during the vacation time I did two heats; 
I guess the records ·will show for that. 

Q. You saJ' you asked for that beat; whom did 
you ask? A. I asked Chief Brown. 

Q. And at your request he gave it to you? A. 
Yes.. 30 

Q. And you told him why? A. Yes, I told him 
what I \VHS doing and it woul<l he more convenient 
for me. 

Q. I show you a letter dated ~Tnne 29, 1917, and 
Hsk you whether or not you receiverl that? A. Yes. 

Q. Whom is it signed by? A. Mayor Hnforrl 
l~rankUn. 

Mr. Schleimer: I offer that in evidence. 

( Marked Bxhihit P 6.) 
40 
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"CITY OF SUMMIT 

Mayor's Office 

Summit, New Jersey, 

June 29, 1917. 
Ruford Franklin, l\faJor. 

William Kelly, Esq., 
32 Park Avenue, 

Summit, N .• J. 

Dear Sir: 

I beg to acknowledge, with thanks, receipt of 
20 your letter of June 25th. 

30 

40 

I regret that I am obliged to disagree ·with the 
conclusions of your said letter; and I do not ·think 
that you ought to feel hurt. I admit tha,t you are 
and have been a sick man, both from your own 
statements and from what I have been told; but 
you have been given every possihle consideration 
due to that fact, even to the extent of having a 
special beat to enable you to be near your 11 ome 
and to avoid the necessity of sleeping at Head -
quarters like the others. 

Furthermore, you are in error when you say in 
your letter that your time off will be found to be 
very small, if compared with other members of 
the force. I have fully investigated that matter, 
personally. The following a.re the facts as to all 
officers ( except Officer McNamara, who, as is well-
known, was so sick that his life was despaired of; 
but even he, whenever able to be up, did daJr-duty 
at least, instead of night-duty). 
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Nights off, from Jan. 1, 
Name 1917, to June 15, inclusive 

Brown None 
Murphy None 
Sheridan 8 10 
Sullivan 8 
Smith 6 
Sigler 21 
Nelson 5 
Gross 6 
Fitzpatrick 1 
P. Kelly 2½ 
William Kelly 77 

I have given the entire matter the most careful 20 
consideration, and I think the suggestion I made 
to you is fair and just in every respect, both to 
th e city and to yourself, to wit, that you put 
back in Police Headquarters at once, all your po -
lic e e(luipment, uniforms, overcoa.t, hoots, rubber 
overcoat , etc., and write me a letter requesting 
lmv e of absence without pay from June 15 until 
you are well again, whereupon you may apply to 
go on active duty again. If you do this at once, I -
·wm do as I p1·omised you and sign your pay JO 
voucher for the period from '-Tune l to June 15; 
and sliall hope that you wil1 soon be entirely re-
c-overe<l in health again. 

Yonrs very trnly, 
R.uford Franklin, 

Mayor." 

Q. Mayor Franklin knew you were sick, didn't 
lie? 

Mr. Corbin: I -object to that as calling 
4() 
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for a conclusion; the letter will speak for 
itself . 

A. Yes, he did. 
10 Q. In the letter he told you he knew you had 

been and we1·e still a sick man? 

Mr. Corbin: I object to questions asking 
him to construe the letter. The letter 
speaks for itself . 

(No answer.) 
Q. How long were you actually patrolling that 

beat near your home? A. I had it for a year. 
20 Q. ,7'1hat beat did you have when you were taken 

sick? A. I cannot recall that. 
Q. Were you on that beat until the night you 

were taken sfok? A. Yes, I was the night I was 
taken sick; I had that beat for a. year until the 
night I was taken sick. 

Q. Had you been sick before you actually gave 
up work? A. Yes. 

Q. And when were you first taken sick? A. My 
first sickness was in 1915, and didn't have very 

30 good health from that on . 
Q. Do you know what was the cause of your 

being ill in 1915? A. If I could judge, it was--
well, I should say it was sleeping down here in this 
back room in the City Hall was the worst of it ; 
they put a bed in there for the officers to sleep in, 
and water running - the dampness off the walls and 
no ventilation, and being there half the night, and 
fifteen or twenty in there kicking and hollering 
and the odor of the place ,vas something awfnl; 

40 I never could rest . 
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Q. Wl1en did yon fhst go to the hospital? A. In 
1919. 

Q. January 28th - I call your attention to the 
record that Dr. Davis left with us. 

l\1r. Corbin: I object to using the hos-
pital record to refresh his memory. 

Q. Where is that hospital? A. I cannot tell you 
just ·what street it is on; I know the name of it, 
too. 

Q. What city? A. In Orange, between Broad 
and Central Avenue. It is two blocks from the 
fire house on Central A-venue toward Broad, what-

1() 

ever avenue that js. 20 
Q. Dr. Keeney referred you to that? A. Yes. 
QJ. And from the time you first went there until 

the tl·eatrnents that Dr. Davis told us about, did 
:you 1mder-go those treatments at the hands of other · 
physic:iai1s in the hospitals? A. Yes. 

Q. ,v110rn did you report to when you were fii·st 
faken sirk? A. Chief Brown. 

Q. What, if anything, did Chief Brown tell 
you? A. He told me I wasn't able to work and to 
go home. 30 

Q. ( Question repeated). 
A. I ,von't say that, becaus•e I went home; ex-

cnse me; I called him up in the morning and told 
Jdm of the condition I was in, and wasn't ah.Je to 
vmrk; he said, "Stay home aml get well." 

Q. Afte1· that did yGu see him with anything-
from Dr. Keeney? A. I smv him about two weeks 
afterwarcts and h1·onght a certificate in to him 
,,hen away. 

(}. Diel yon bdng any certifieate to him in Jnne? 
A. Y~~, ~ir. 

4() 
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Q. What, if anything, did Chief Bl'own tell you? 
A. I told him the1·e was a certificate; I was going 
away, out of town, by order of the doctors. H e 
said he ·would put them in the desk; he said, "There 

10 is no use of bothering with them, since you are not 
feeling well ." 

Q:. Did you after that take him othe:i; c-ertifi-
cates? A. I took him one or two after that. I took 
him one when I went to Ne,v York State, I gave 
ldm a ce1-tificate. 

Q1• At ,my time were you requested to report fo,r 
duty? A. No. 

{~ .. Your supe ·1·i01· officers knew you we1·e siek '! 
A. Yes, sh. 

20 Q. At any time, other than the circumstance s 

30 

40 

that you told us of, wHh :Mayor Franklin, rega r d-
ing a physician, we1··e you requested to submit to 
an examination to ascertain whether or not yon 
.we1-e fit to do police duty? A. No, sir. 

Q. Have you ever been able to do police dut y 
since you we1·e taken sick in April, 1917? A. No, 
sh-. 

Q. Have you still retained your hadg·e? A. Ye~. 
Q. And your uniform? A. Yes. 
Q. Have you ever been requested to repo1·t for 

duty? A. No, sir. 
Q. Did you ever rnak-e any effort to resume yonr 

duties? A. I did. 
Q:. Did you offer to see whether · you were able to 

do it? A. I reported here in 1920; I came up from 
the hospital that time, and I asked Dr . H urnphre y 
clmvn there what he thought, would I be able t o 
go back to work, I said , "Sometimes I feel so l 
might he able to do a little something ," and he 
shook hjs head arnl said, "I don't think so, but, " 
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he said, "if you waut to try it, you can." I come up 
}H:;1•e and reported to Chief Brown. I said, "Chief, 
1 think I ·will start in and see if I can do some 
,vork." I said "I would like to do day duty; on 
account of my throat trouble, I don't believe I JO 
could stand the night air, and if the officers would 
be willing enough to let me have day duty, I will 
be willing to t1·y it." "'Vell," he said, "did you 
take it up with the Mayor?" I said, "No, I ain't 
tnking it up with the Mayor." So he said, "VVell, I 
will see him''; so I said, "All right, let me know 
as soon as you can; I would like to come to wo1·k 
al'Ound the middle of the month and try it anyway, 
around the middle of the month.'' So anyway it 
went along· for about three or four or five days - 20 
it must have been all that - I didn't keep no exact 
date of it - he communicated with Mayor Merrill, 
at that time, and Mayor Merrill sent for me to 
<:ome up hei·e; he said, by the Chief. Officer Dunn 
tcme dmvn and left ·word at the house for me to 
come up; I come here and met the .Mayor about 
e·leven o'clock at his office, and the Mayor wanted 
to know my condj tion, and I of course •explained 
t ]iat to him the best that I could, and he wante il . 
to know who my physicians was; I told him Dr. 30 
Keeney and Dr. Humph1·ey of Orange, and he 
s,tid, "Al] right, I will take it up with your doct -
m·s." I said, "All right, Mayor, l wish you would 
let me know as soon as possible"; so it went along 
possible for four or five or six days long:er; I gave 
hirn plt>nty of time, I thought, to hear from the 
<loct01·s. I called the Mayor up one night at hi~ 
rPRioe·nre, and T asked the :Mayor if he had any 
tmnnrnnicationR from the doctors, and he said yes; 
he Rafrl he had Rome cornm1mieation with the cloct- 40 
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ors, and he didn 't think I was fit to do police duty, 
and then be started in to say that he didn't think 
I was a member of the police department. I said, 
''Mayor, I don't care to discuss this over the phone, 

10 I will meet you at your office tomorrow." I come 
up the next day and met him at his office, and he 
told me then he had taken it up with the doctors, 
and the doctors said I wasn't physically fit to do 
]_Jolice duty , and I said, "All right, Mayor," and I 
walked out of his offi.::e. . 5 

Q. Did Officer Dunn ever come t o you and tell 
you to repOl't fm· duty? A. Only to come- up here 
and see the JHayor. 

Q. vVere _you eve1·· put back on the police force on 
20 active duty? A. No. 

Q·. vY ere you ever examined by the • city physi -
cian or any physician of the authories, to see 
whether you were fit to do duty? A. Never. 

Q. I show you a letter dated Summit, New J er -
s:e:v, .Tn n e 2fi, 1 !H7, and ask you whether that is 
the letter you w1·ote to Ma:vor Franklin, which was 
answered by UJxhibit r 6? A . rrhat is the ldtei·. 

Mr. Schleimer: I offer that letter in evi -
30 dence. 

( Marked Exhibit P 7. ) 

"Summit, N. J., June 25, 1917. 
Honorable Ruford Franklin, 

Mayor of Summit, N. J. 
Dear Sir: 

In regards to letter you asked me to write 
you, I have thought over it, and I can not 
make myself understan<l ,vhy my money haH 
been held back. 
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\Vhen I think of the years I have served 
and sacrificed the best part of my life, ancl 
have lost my health through service. Which 
I think is plain to he see:n, as you know 
yourself I have always done my duty faith- 10 
fully. 

I feel vet·y much hurt, as thefr has neve1· 
been any of the other office1·s money held 
back before on account of sickness. And I 
think if compared my time off with other 
members of the department, you will find 
mine very small. I am sure sickness isn't a. 
thing we ·wish for. 

Mayor I wish to ask you to do me a favor, 
now as the new Police Rules have been 20 
adopted. I feel you could advance me the 
month of June salary, and allow me my fif-
teen days vacation now. As 1 you can under-
stand it has cost me a big sum of money for 
doctor and trip I had to take, and also the 
high cost of living. The above will help me 
out very much now. I hope you ·will con-
sjder this matter. 

I am Respectfully yours , 
vVILLIAM KELLY." 30 

Q. Do you recall any one else b·eing sent to you? 
A. No, nothing, only the business ·affairs; once in 
a whil e the officers would come dmvn and call on 
me. 

Q .. You say yon still retain your badge and ycme 
1ini:fo-1w? A. Yes , sir, I have a barlge, unifonn, 
elnh anrl nippers. 

Mayor ':l1opping: What did you do with 40 
the revolver? 
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vVitness: I brought it up and let the 
Chief have it and the key to the locker; he 
was putting on some new men off' and on 
and I turned it over to the Chief and 
thought he might vrnnt to use it, I said, un -
til such - time as I was able to go to work. 
r' conhl always get it. 

Q. Did you want it around the house? No, jt 

,vas enough to carry it around for years, wit~nt 
(·any it a1·01md the house. 

Urnss eJia.1·1v,ination by 111.r. Our bin: 

Q. Did you 1·eturn the rest of your polke equip -
rnent·t A. I returned the gun; I give the gun to 
him. 

Q. And overcoat"! A. No, sir; I ham my ove1·-
coats and ulouse coats and everything, clubs, night 
stick and day stick, and badge, and shield and hat 
and caps, and evei-ything; I have all of that stuff 
home. 

Q . You didn't return the equipment, as 1·e-
q ue sted by Mayor Franklin? A. I returned those 

30 things right here (indicating) you have on that 
Ust; lVIr. Houston, he was a member of the council 
at that time; I don't know if he was chairman of 
the Police Committee at that time; he come clown 
t,o my house and the council requested him to come 
down and se•e me, as he knew me, and Mr. Frank -
lin wanted all those things, and he told me to send 
them up. 

Q. Did you retnrn them? A. Yes, I have a re -
ceipt for them. 

40 Q. Arni that inclnilerl what Mr. Franklin asked 
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for as police equipment, boots, rubber overcoat, 
&c.? A. No, sh-. 

Q. I thought you just said you returned every-
thing he asked for. A. Oh, no, a few of those 
things I have, - my rubber coat and rubber boots 10 
and two overcoats and two blouse coats and pants 
I gueiss I ·wore out. 

Q. You said just now that you returned what 
Mayor :F'ranklin asked for. A. No, if I did, ex-
cnse me for saying it, but I didn't. I got my badge 
and everything. I cannot say so, because I haven:t; 
why should I? 

Q. Did you ever pay any money to the Summit 
Police Pension l~und? A. No, sir, only what they 
owe me. 

Q:. vYhen yon reported sick on April 24, did you 
gc, to see Chief B1·own? A. I went home that morn -
iug at four o'clock sick, I wasn't able to get out for 
ever two ,veeks. 

Q. ,v1iom did you report to? A. I called hjm up 
on the phone. 

(l When rlid you see him first? A. About two 
weeks after, I brought the doctor's certificate in 
i o him that I was going away. 

20 

Q. Yon say yon have been sick since 1915? ·30 A. 
My health has been failing me since 1915. 

Re -direct ex-a,rninartion by Jl!fr. Scllleirner: 

Q. ·':l_'he pension fund went into effect while yon 
we1·e off sick ·without p,a:V-? 

· lVJr. Corbin: I object to that. 

A. Yes. 4() 
Q. You told us you kep~t your uniform, yom· 
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overcoats; <lid you say anything about your hat? 
A. I have my hat. 

Q. Your badge? A. Yes. 
Q. Anything else? A. Club and rubbe1· l>oots, 

10 and rubbe1· coat, pair of nippers. 

20 

30 

Q. I show you a paper and ask you whethe1 · 
those a.re the things that you returned at the re-
queRt of ~'1ay01- Franklin and whether or not that 
is not a 1·eceipt for them? A. Those are th e 
things; I liad trrn pair of nippers. 

JI 1·. SC'h le1rner: I off.er that in eyiflence . 

(.\larked Exhibit P 8.) 

"Summit, N. J. 
Nla,r 20, 1918. 

Htceived from vVm. Kelly 
Olle Colt Revolver N 0. 79,icl i' 
one· leather Hevo1ve1· Holch~1· 
GIH:: iiash light 
onr Police whistle 
,Jue Pair chain nivper8 
1mc hox key 
(:11 e locke1" 

G. V{. BROvY~, 
Chief of Police." 

Re -cross b.lJ Mr. eorlJin: 

Q. Did Chief Brown give you a "'IVritten leave of 
absence? A. No, sir. 

Q. Did he giv-e you any leave of ahsem:e at al]? 
A. Yes, he told me to stay off until I got well. 

40 _Q. That is what he told you over the telephone' ? 
A. No; he told me that when I come up to see him , 
·when I told him I had to go away. 

Q. That was two weeks after you had reported 
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sick? A. And he told me ·when I was - when I 
called him on the phone. I told him I was sick 
aud had to have the doctor; my certificate covered 
that, and wlien I brought it in, it showed that I 
was sick. 

10 Q. Mr. Kelly, you claim you got sick from sleep-
ing here in the city hall, down in the damp place'! 
A . Yes 

Q .. ·when was that? A. In 1915; January 9, 
1915,-no, not January, November. 

Q .. 1914? A. 1915; November, 1915. 
Q. Did you have a physician at that time? A. Yes, sir. 
Q. Whom did you have? A. Dr. Keeney. 

He-dfrect examlina-tion by Mr. Scihleimer: 

Q:. Have you ever been able to do any police duty 
since April, 1917? A. No, sir. 

Q. You never reported for police duty? A. · No, 
sfr , only that one time to Mayor Merrill; that was 
ir, 1920. 

Q. vVere you able to do duty then? A. I wasn't 
by the doctors; I thought maybe I was; I felt that 
way; I had that spirit to try it. 

Q. ·why didn't you turn in all your equipment 
when requested to do so? A. I didn't really see 
~ny octasion why I should; I hadn't been dh, -
cha1·ged from tlie department and I lrndn't re - · 
i-;igned, and I thought the equipment was _in my 
Jiancls until such time as I could work. We a.11 
i ake rare of our clothes and put them away in moth 
l1alls; aJI officers take their winter clothes arnl 
thi ngs away from here in the winter, and put them 
nway; that haR always h-een customary. I only fol -

20 

30 
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lowed. out the 1·egular routine which we had iu 
thi8 polke depa1'tment. Something ·which has 
never been done in the police department is to have 
a wl'itten -to ai.;k for a sick leave of absence for 

10 sickness. 

20 

30 

40 

J uuge Stein: I would like to inquire 
from the Commission whether it has called 
to its assistance the aid of a surgeon or phy-
sician repres-enting either the police or fire 
de1mrtment, to examine the applicant, as re-
qnfre<l m1de1· the Act . 

.Jfr. C01·bin: Yes. 
Mayor Topping: 'l'he Commission a11-

S""\Ye1·s yes, it has. 
Jn _dge Stein: 'l'hen I call the commissio11-

e1·s' attention to the language of the Act, 
which pl'ovidPs that the Commission shaJl 
do that: call to their aid the surgeon 01· 

physician rep1·esenting the police or fire de-
pa1-t111ent. "'l'he president of the Board of 
Pension Commissioners is anthol'ized to ad-
minister oaths to such physicians ( referring 
to physicians called by the Board arnl 
physician which may be called by the ap-
plicant), or any other person called ·with 
respect to the matter before the Commis-
sion, before the Commission shall determine 
by resolution, whether said person is enti-
tled to the benefits of this act. In case the 
two physicians called as hereiubefor-e pro-
vided (meaning the one called by the Com-
mission and the one which may be called by 
the applicant) fail to agree upon the physi-
cal ronrlition of the applicant, then the pen-
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sion commission may call a third disinter -
ested, licensed and practicing physician and 
surgeon, and the determination of the 
majol'ity of said thr,ee physicians, who being 
ffrst duly sworn, shall be reduced to writ - 10 
ing and signed by them, and the Pension 
Commission shall consider the same in ar·-
J'iving at their decision." 

·The Act provides therefore that these per-
sons m·e to be examined by the Commission, 
under oath, on this petition. 

I 1·eqnest, therefore, that the physician or 
surgeon which this commission has selected 
to make this examination, be sworn and ex-
amined, and ,ve be given the opportunity tc;> 20 
c1·oss-examine. 

Mr. Corbin: I do not understand that the 
petitionm; has as yet designated any par -
ticular p1·acticing physician that he ha~ 
called to his aid; he has brought two physi-
cians he1·e to testify as to his condition, 
but neither he nor his counsel has stated 
that any particular physician has been 
called to his aid to confer with the physician 
that has been talled to the assistance , of tht~ 
(' ommission. 

Jmlge Stein : ,:re a1·e not obliged to do 
:mytlling of that kind. 'I'he language of the 
Aet speaks for itself, and is easy of inter -
pretation . ':Phe whole Rertion, when read 
together, will show the procedure which the 
Commission shall follow after a petition of 
tl1e kind wliich was filed by this petitioner 
jR pre,sented to the nommission. 

lVfa:vor Topping: All that is dependent 

30 

40 
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upou his estaolishing that he is a member of 
the police fo1·ce. 

Judge Stein: Do I understand that the 
Commission proceeded on this petition wit h 

10 the idea that it ,rnuld first have to be estab-
lished that th-e petitioner is a member of the 
police <lepartrnen t? 

30 

40 

l\layor '11opping : Yes. 
Jll(lge Stein: Do I understand that th e 

Commission was of the opinion that he wa s 
Hot a member of the police department? 

_,fayo1· ,.foppilig: '11he previous recmtl 
shmrnd that. 

Conrniissioner Holt: '11he amnvel' to hiN 
petition shows that. 

tTudge Stein: Showed what? 
Commissione1· Holt : rrhat petitioner ·waR 

not and had not been a member of the polie e 
fo1·ee dm·ing the life of the Act. 

Jndg-e Stedn: '11he Justic-e of the Snprem e 
(\nn·t in dealing with that matter, in dn-
ridillg the formei· c-ertiorari, said in his 
opinion: "It is not denied that he ( meanin g· 
the petitioner) was duly appointed a police-
man in 1905 and se1·ved as such until 1917 , 
from which period his connection with th e 
depa1·tment is a disputed question of fac t. 
It is admitted that he ,vas not removed foom 
his office by the municipal authorities. " '11he 
court decided that in the fol'Iner hearin g. 
"But the Commissioners assumed that he 
had impliedly resigned or aha.ndoned his 
office, without proof of any fact8 to s11pp01·t 
it." 

:Mayor Topping: .Just above that I cal.l 
)ronr att-Pntion to the statement: "One of 
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them is his rnernbe1·ship in the police force.'' 
Judge Stein: One of the facts to lJe 

p1·oven, yes. vVhat I want to get is, whether 
the Commission in s•etting this down fol' 
hearing, set it down only to ascertain 
whether 01· not the petitioner was a membe1· 
of the police department, and whether the 
further lleal'ing of his petition will be predi-
cated upon that, or whether the Commission 
conceived it to be its duty, upon the filing 
of tl1 e petition, to proceed according to the 
p1·uvisions of this Act, and call a physician 
to examine the petitioner on behalf of the Commission. 

If the Commissio!1 did that, we are enti -
tled to have that physician's testimony now. 
In other woi-ds, ,v hat I am trying to bring 
to your mind is, that we are not obliged 01· 
req uhetl by the Act to try the case piece-
meal; first, to prove that he was a police-
man, and then thereafter, at some su hse-
q uent time, prove that he was disabled and 
that l1e is unfit for police duty, on our side 
only, and come back later in the event the 
Commission decides that he is a police offi-
cer and hear the testimony of the physician. 
1'he Act, as I 1·eatl it, means that when the 
petition is filed, the prncedure is outlined 
and is mandato1·y, in that it says the Com-
mi~sion shall call to their aid a physician 
rep1·esenting the police or fire department, 
to examine the applicant. 

l\Jny01· ~Popping: vVe shall have to be 
guided by onr attorney's advice. 

l\fr. Corbin : My understanding is this 

10 

20 

30 
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heal'ing ii:; called in acconlan<"'.e with the 
.A.c:t, to consider the petition and to comply 
with the requfrements of the act. The Com-
mission has called to its assistance a physi~ 
cian who has examined the applicant, and 
that physician should be produced when the 
proper time corn es; but I take it that the 
Commission has the right to govern its 
course of procedure in an orderly way, as -it' 
deems proper, in any particular case, anJ 
that while it cannot lawfully deprive the pe-
titione1· of any i-ights he may have to ex-
amine any physician called to the assistance 
of the Commission, that he cannot direct 
the Commission when that physician shall 
ue called. ·That is a matter for them. 'l'he 
.,\ct provides that if the physicians called 
fail to agree, then a third disintereste(l 
physician shall he called. I take that pl'O-
,·i sio-11 to mean that tllese physiciuns mnst 
examiue the patient and then ente1· into con-
i-mltation, and that of course should lie 
done; unt then very likely it is proper-al-
though at p1·esent I don't ,Yant to abso -
lutely state that I am convinced of that fact 
-for the physicians to submit themselves to 
examination by both parties; but I see noth-
ing in this Act that compels the Commission 
to call to its aid its physician at this stage 
of the proceedings. 

It seems to me that if the physician for 
the commission is to be called, it is pro11-
•erly a part of the case of the C1ity; it is not 
a part of the petitioner's case, and that is 
what is being presented to the commission 
at the prr ·8ent time. 
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I want to ask Mr. Kelly another question 
or two. 

Fitrther Cross Examination by Mr. Corbin: 

Q. After you went to see Mayor Franklin in 
June, 1917, did you ever ask for any further pay?. 
A. Did I ask for any further pay? 

Q. Yes . A. No; one time I was up there asking 
a bout my voucher; that was the only thing . . 

Q:. That was the same voucher? A. Yes. 
Q. That was that June 15, 1917, voucher? A. 

Yes. 

Re-direct Bxamina.tion by Mr. Schleimer: 

Q,. After that was it when you received this let-
t er of the Mayor, marked P 6, dated June 29, 1917? 

lVIr. C01·bin: I object to the question as 
leading-. 

A. After I received the letter, no; I asked them the 

1() 

20 

one time I 1,vas np there. 30 
Q. After you reteived that letter you didn't 

ask'? A. No. 

lVlr. C01·bin: You did ask for the voucher 
p1·evious to that? 

Wituess: I asked, as I stated, alJout the 
voucher. 

Judge Stein: Will you admit these Rules? 
We are willing to admit that Rule 12, 

adopted July 17, 1917, which reads: 40 
"12. Members of the uniform police force, 
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uvou making proper requisition therefor to 
the Captain of Police, may be granted leave 
of absence with pay for a vacation or other 
pm·vose not to exceed sixteen days in any 

10 calendar year. 
Exeept with the approval of the Mayor 

and Fire and Police Committee of the Com-
mon Council, not more than fourteen days' 
leave of absence with pay in any calendar 
yem· shall he g1·anted any officer or employe 
of 1-11e Department on account of sickness." 

)I 1·. Corbin: ·\.Ye wi11 a<lmit tlie rules 
'Whicl1 ,Ye1·e admitted last time. 

Judge 8,tein: Will you also admit . that 
RnJe 1~, wl1id1 was admitted by couusel, was 
passed 1Feln·uary 17, 1920, which reads as 
follows: 

"12. Membe1·s of the uniform police force 
upon making p1·oper 1·equest therefor to thP 
~fa.rn1· or Captain of tlie Polfre, may lie 
gnrntPrl. leave of al1:--enre with µay fo1· a vaca-
tion uot to exceed sixtPP11 days . 

,vhen in the disrretion of the )fayor and 
Chief of Police it seems proper so to do and 

30 wheu the 1·endition of the proper service to 
the city permits, leave of absence may be 
granted to members of the forrce not to ex-
ceed two days· in each calendar month. 

Excepting with the approval of the lVIayor 
and Fire and Police Committee of the Com-
mon Council, not more than fourteen days' 
leave of absence ·with pa3r in any calendar 
year shall be granted any officer or emp1oye 
of the Department on acronnt of sidmess." 

40 Rule 12 ,vas subsequently amended hy 
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resolution adopted September 21, 1920, as 
follo ·ws: 

"12. Members of the uniform police on 
making proper request therefor to the Mayor 
or Captain of the Police, may be granted 1() 
leave of absence with pay for a vacation not 
to exceed sixteen days when in the discretion 
o.f the Mayor and Chief of Police it seems 
proper so to do and when the re ·ndition of 
proper service to the city permits, leave of 
absence may be granted to members of the 
force for not to ex·ceed two days in each cal-
endar month. 

Excepting with the approval of the Mayor 
and I~ire and Police Committee of the Conn- 20 
cil, not more than fourteen days' leave of 
absence with pay in any calendar year shall 
be granted any officer or employe of the De -
partment on arcount of sickness or for other 
cause." 

The further hearing in this matter is ad-
journed to a time to be agTeed upon between 
counsel. 

EXHIBIT P 5. 

NEvV JERSEY OR'fHOPAEDIC HOSPITAL 
AND DISPENSARY. 

No. 2274 
Name 
Address 

vV. Kelly Age 50 Date 
32 Park Ave. Summit 

Jan . 28, 1919 . 

F ather's Name Nativity Occupation, Police Officer 
Mother's Name Nativity 
0-uardian's Name 
Referred. by Dr. Keeney 

30 

4() 
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HERBJDI'rAI{Y HIS'fORY 
PEHSO~AL HISTORY Has had pain in both feet 

for fom· yrs. 
EXAMINATION Dorso flexion to 120 degrees 

10 ma1·ked & valgus callosities over distal ends· of 
metatarsal bones swollen ankles. 

DIAGNOSIS ~i. Il. 11'. (arthritic) 
1920 

THEA 'FiV[ KN'l' Casts for insoles, raise heels 
Feb. 11 gets insoles Mar. 22, improved May Hl 
foot 1·e-.-;trnpped insoles adj. June 7, insoles adj. 
,June 21 left foot strapped, insoles adj. July 8, 
U. W. Od. ll, D. \V. Oct :n, n. W. Nov. 8,--
foot stl·apped S ov. 22, foot strapped 25th foot 

20 strapped Dec. 9 W asserrnan beg. Dec. 20 
strapped Jan. 27, 1920, Ankle strapped n. \rV. 
casts fm new i11soles Feb. 21 Insoles del. Ma1·d1 
20 Inso]e:s 11dj. and foot st1·appecl April 20 feet 
strapped April 20 foot qnite swollen :Yiay Hi 
feet sfra pped 22nd strapped D. vV. 

Head ~m·geon Ih·. Humphries Assistant Bnrgeon 
Dr. Taylor. 
1921 
Name W. Kelly 

30 1\fay -1-c. D. \V. ,Tune 1 c Feet strapped June 26th 
D. W. July 10c Feet strapped 27 foot -strapped 
31st Rs Sept. 18 much improved Sep. 28 Foot 
strapped Oct. 16 strapped; Nov. 6, Feet strap-
ped; Nov. 20, Doing well. Dec. 21, Strapped; 
,Jan. 29 Doing well. March 1 c March 15 Doing 
Well. March 26 Cast for insole, foot strapped. 
April 16, Foot strapped and insole delivered. 
May 10 Foot strapped. May 24 Feet strapped. 
'-Tune 11 Strapped. July 4 Doing well. July 9 

40 X-Ray taken which shows ve1·y little hony change 
July 26 Foot bandaged. 
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192~ 
.. lug. 24 Yisited, improvjng. Sept . 10 Doing well. 

Oct. 1 Fq,ot strapped. 
ov. 15 Doing well. 

Dec. 13 Left foot dorsiflexion very limited, right 10 
foot uot so bad, restrapped. 

J-an. 10 Feet strapped. 
J?eb. H Feet strapped. D . V{. 
March 21 li"leet strapped. 
May 13 Feet strapped. 
June 6 ]1-,eet strapped. 
,J nly 8 ]i 1 eet strapped. 
~Tul;v 15 l11eet st1·apped. 

·July 2~ Feet strapped. 
Sept. 5 Feet strapped. 20 

_ Sept. 19 Feet strapped. 
Oct. 17 Feet strapped. 
Nov. 18 Feet strapped. 

1923 
Jan. 16 Feet strapped . 
Apr. H Feet strapped. 
lHay 19 li"leet strapped. 
Jnne 5th Foot very much swollen. 
July 3 Has some pain in left arm. Given K. I. 
July 17 l~eet strapped. 30 
Aug. 16 Feet strapped . 
Rept. 18 Feet strapped. 
Oct. 30 Feet still swollen. Given K. I. 
ner. 6 Feet strapped. 

1924 
Feb. 28 Strapped - Right foot decided improve -

ment. 
Mar. 20-Feet. swoJlen - motfon mnch freer ·. 
l\fay 1-Feet strapped . 
,J11]y 29--St:r-apped 
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Visited ~ng. 18-A way 
Sept. 13-
0ct. ll- Feet still some swollen. 
Oct. 21- Peet strapped. 

CON'l1INUA'I'ION of testimony and pro-
ceedings before Mayor Walter S. ':Popping, 
P. H. Holt and M. J. Finnerman, Me.mbers 
of the Police Pension Commission of Sum-
mit, ~ew Jersey, on ':l1hm·sday, March 12, 
19.25, at 6 :30 P. M., at the City Hall, Sum-
mit, New Jersey. , 

Appearances: 

Mr. Clement K. Corbin, representing the 
City of Summit . 

.Mr. Samuel ~d 1leimer for Officer William 
Kelly. 

John D. ~1a8tersou sworn as stenographer. 

FRIWl!.llUUK KEN'l'Z) swo1·n for petitioner, 

Direct Exarnination by Jlfr. Schleim er: 

Q:. Mr . Kentz, you are city clerk of the City of 
Summit? A. I am. 

Q:. And you have been how long? A. Sinc e J\fay, 
1912. 

Q:. Do you know William Kelly, the petitio11er? 
A. Yes, sir , I know Mr. Kelly. 

Q. Do you know by reason of your o~ffice, that 
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he was a member of the Summit Police l?orce? A. 
I do know. 

Q:. As City Clerk of the City of Summit, was it 
your duty to keep the official pay -roll authorized by 
the council? A. It was. 10 

Q. Have you those? A. I have the pay-rolls of 
several Jeai·s back. 

Q,. Have you the pay -rolls for the years 1917, 
1918 and 1919? A. I have the pay-rolls as revised 
l\fay 1, 1917. 

Q. And have you the one rev1sed June 24, 1918? 
A . Yes. 

Q. Aud have you the one as revised April 1, 
1919? A. I have. 

Q,. During all that time was ·William Kelly car- 20 
r ied on the payroll as a policeman of the City of 
Summit? 

Mr. Corbin: I object to what the payroll 
shows, on the ground that it is not material 
in this case. The pay-roll is not shown to 
have any official standing to establish the 
statns of thfa officer. 

A. I find that vVilliam Kelly's name was carried 30 
on the pay-roll during all that time, but that no 
pay ment of moneys was made to him after June 
15,1917. 

Q. And to ·what time ·was his name carried on 
the pay -roll? A. I have got my pay -roll sheet here. 
I carried him down through - and he is on the pay -
roll as 1·evised by the pay- roll board on April 1, 
H>19. '1.1hat must have been down through to Janu -
nry, 1920. 

Q. Do you recall that after he was taken sick he 40 
was paid one check? According to your testimony 
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in the other case, you answered as follows: "I 
think he ·was, yes." A. I think he was paid mol'e 
than one check after he was taken ill. 

Q .. Did you have any authority for ever tak ing 
10 his name off the pay- roll? A. Well, I make the 

same answer this time. lVIay I read it? 
"No authority of the council except that we had 

not paid officer Kelly any money since the check of 
June 15, 1917, had not Leen paid, and we revi seu 
those lists, as you will see, several times since 
tl1en and put a 1·ing around his name, and I sup-
po:se simply that he wasn't getting any mol'e 
money." 

Q.. You ca.1Tied him after he no longer recei ve<1 
'llJ any pay, as a memLe1· of the Police Departm ent, 

and then without any authority dropped him fr om 
the pay-roll on January 7, 1920? A. That is rig ht. 

i\lr. Schleimer: I offer those pay- roll 
:sheets in -evidence. 

nfr. Cm-bin: I oLject to them foi- the sa me 
1·eason that I asserted before. 

(Pay -roll sheets dated )lay 1, 1917, 
marked Exhibit 8.) 

30 (Pay -roll sheets dated NovemLer 1, 1918, 
marked Exhibit 9.) 

(Pay-roll sheets dated April 1, 1919, 
marked Exhibit 10.) 

Q. What does the mark around his name mea n·? 
A. The mark around his name was for my gui d-
ance, so that I would not make out his check. I 
dropped the word out of _this first pa, -roll "Hol d," 
and that was done by vutue of the lact that l\fr. 

40 Franklin, who was l\f ayor at t11at time, request ed 
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no fm·the1· payments to be made, and that d1·aft 
·was to be held, t11e clieck elated ~Tune 1\ 1917. 

Cross E:i·amination by Mr. Corbin: 

Q. Under whose authority did you make out 
these pay -roll sheets, l\fr. Kentz? A. Why, those 
pay-roll sheets were the same pay -roll sheets that 
were in for·c-e 1Yhen I became City Clerk; that was 
t he custom, and I followed out that custom of 
making out the pay -roll sheets for my guidance. 
We marle out a copy fo.1·· the City Treasurer and the 
3layor at the same time . 

1() 

Q. Did you make them up in pursuance of any 
r esolution of the council? A. No. 20 

Q. They were made simply for your convenience 
and the other city officers, and in the nature of a 
memorandum; is that correct?- A. I should say so, 
yes. 

Q. And not an official record in the sense of be -
ing something adopted by the council? A. The1·e 
was nothing adopted by the council. The council 
never adopted a pay -roll until here about three 
years ago . 

Q. After l\fr. Kelly's name was di-sopped? A. No, 30 
it ·wasn't then; we changed the whole system abont 
three years ago, by having- the pay -roJl adopted by 
resolution. 

Q. I don't believe you undei·stood by question. 
The change was made after- l\J r. Kelly's name had 
been dropped from the lii;;t? A . After: his mpne 
Jiad been dropped, yes. 

Q. Yon have seen no orders from the conncil to 
pnt J1iR mmw on that list? 

4() 
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jfr_ Schleimer: I object. If that is so, t he 
records of the council would show it. 

Q,. You a re the City Clerk? A. Yes, sj r. 
10 Q. And have chnrge of the records of the coun-

cil? A. Yes, sir. 

20 

30 

40 

Q. You didn't answer the previous questio n. 
"You have Reen no 01·-ders from the council to pn t 
his name on that liRt ?'' 

~Lr. Schleime1·: The records and procee d-
ings of the council are the best evidence of 
that. 

A. No, I have received no orders from the counci l. 

Mayo1· 'l'opping: < }fticer Kelly was in th e 
employ of the City ·when you took the pos i-
tion of City Clerk'? 

Witness: Yes, and his name had been 
c-anie<l on those previons pay -1·011 sheet s, 
and I carried it right n lon g, dght on dmn t 
to ,Jannary, rn20. 

Q. You used those pay-roll sheets for the pu r -
pose of making up your checks'? A. Yes, sir. 

Re-direct Exa,mination by Mr. Schleimer: 

Q. Those are the only official records of the pay-
roll that you kept, of course, during that period? 
A. ':Phrn;,e are the only ones. 

Mr . Corbin: I object to th-at question, be-
cause it assumes a fact that 'the witness has 
not testified to, that they were official rec-
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ords; he lias testified they were not official 
i-ecords. 

Q. Did you ever receive any instructions from ' 10 
th e council to take Officer Kelly's name off the list 
as a policeman? A. No. I did not . . 

Q. Until the system that you spoke of as having. 
been changed in 1922, the system was to keep the 
pay -r olls as you kept them, and have presented 
the m here? A. 'rhat is correct. 

Re -cross E:ra,n1,inMfon by JJfr. Corbin: 

QI. Who told you to keep the name off the list? 20 

Mr. Schleimer: I object to that. 

A. I really don't think anybody told me; we had 
been carrying him on down through, and in mak-
ing out my checks, I didn't make out any check 
for Kelly, so when Mayor Franklin stepped out of 
office and Mayor Merrill came in there, I said , 
"W hat is the use of keeping that name on the list 't" 
·nia t is just what happened. 

DI{. ) 1IAYNARn G. B1rnSLEY) R\Yorn for the City. 

Dir ec:t E.rn111ination lJy Mr. OurlJin,.: 

(~,. D1·. Bensley, you are a practicing physician 
i1, Summit"? A. I am. 

ll H ow Jong have you been practicing here? A. 
Since Octobe1·, 1919. 

Q. vVhen were you licel).sed to practice as a 
1J1ysician? A. In Janua1"y, 1916, in New York 
(~ity. 

30 

4() 
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)fr . Schleimer: The qualifications of tlrn 
doctor ai·e admitted, Mr. Corbin. 

10 Q. Haye you examined Mr. Kelly? A. I have . 
Q.. ·w,,hen did you •examine him :first? A. Last 

fall; I can't give you the exact date. 
Q. Some time in October do you think it was? 

A. Yes, sir. 
Q. When did yon examine him after that? A. 

'Phis m01·niug. 
Q . .llcwe you confen·ed with Dr . Keeney, who 

appeared in this matter in the prim· hear-ing as 
Mr. Kelly's physician? A. Yes. 

20 Q. And were you able to agree? A. Yes. 

30 

40 

Q. You are prepared to make a written rep ort 
with Dr. Keeney over your signature as to his 
condition at the present time? A. Yes, sir. 

Cross c.ra,,111ination lJ.IJ Jlfr. Sehleimer: 

Q. Did you ag1·ee with Dr. Keeney that the con-
dition of Mr . Kelly is such that he could not pe r-
form his duties as a policeman'? A. Yes. 

JOHN P. MURPHY, recalled for 

Direct exa.mina.tion by Mr. Corbin: 

Q. Chief, did Mr. Kelly report for duty at an y 
time after you became Chief ·t A. No. 

Q. Did he report for duty before that, during 
the time when you were Captain, aft.er April, 1917'! 
A. No, I think not. 
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Q. Has he applied to you for any leave of ab -
sence, as Chief? A. Not as Chief, no. 

Q. Did he apply for any leave of absence, to 
you, as Captain? A. He came into police head-
quar ters one day while I ,vas Captain. 10 

Q. When? A. I think that was in 1917. 
Q. About what month? A. It was in the fall 

of 1917. I think he came in with a certificate from 
Dr . I{;eeney, stating that h_is condition was such 
that he deemed it advisable for him to go away 
for a \Yhile, and he did. He went South, I believe, 
for most of the vdnter. 

Q. Did he apply for a leave of ahsenee, or did 
he just bring in this certificate? A. He simply 
cam e in and handed me this certificgte and told 20 
me that he was going a way for the winter. 

Q. Did he ever make any application in writing 
few leave of absence? 

~1 r. Schleimer: I oh,ject. 

A. Not to me. 

Crnss l!)a:wn1/ination by Mr. Schleimer: 

Q. And that is as far as your dealings regard-
in g the case of Officer Kelly as a policeman, either 
as Captain of the Police or Chief of the Police of 
the City of Summit, goes? A. That is about as 
far, yes. 

Q. Officer Kelly told you, when he p,resenterl 
that ce1·ti:ficate, did he not, that he was going away 
unde r the advice and instructions of Dr. Keeney"? 
A. Yes. 

30 

Q. Arn1 that nr. Keeney told him it was neces- 40 
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sary for him to go South for his health? A. Yes, 
sir. 

Q. As Captain of the Police of the City of Sum-
m_it, you had charge of the records of the P oliee 

10 Department sh<nring the patrol service of the 
members of the night pati·ol? A. I did. 

Q. I am going over your testimony of before, 
and if you ·want to be refreshed on it, I will be 
perf eetly willing for you to do it. And what was 
the last time shown that Kelly did active serv ice? 
A. April 3, 1917, was. the last day. 

Q. Does the 1·ec01·d 8how when he reported sick? 
A. He reporte,d sick April 24, 1917. 

Q. And from that time on, does the 1·ec.ord show 
20 that he was. carried and reported as skk? A. Yes, 

from that time until January 1, 1920, his name 
was eariecl on the patrol sheet as sick. 

RP-direct E:r·a-minfftfon by J'1:. Corbin : 

Q. 'ro yom knowledge did the )Iayor and the 
]?ire and Police Committee of the council gra nt 
)fr. Kelly any leave of absence? 

30 1\11·. Schleimer: I ob~jec on the !groun d 
that it would have to be done officially by 
record, and the record would show it. 

4-0 

A. I couldn't say as to that. 
Q. It was not done to your knowledge·? 

l\lr. Schleimer: I object to that. If he 
has no knmvledge, he can't tell. He didn 't 
attend the council meetings. 'v"'\. 

l\lr. Corbin: Answer the qnestion. 

A. Not to my knowledge. 
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PRJWERICK KExTz, recalled for 

IJ i,rcct E .ra.rnfria-tfon by Mr. Corbin: 

Q. l\1r. Kentz, have you examined your records 
as Clerk of the City and Clerk of the Council, to 
see if there was any record with respect to Mr. 
Kelly having been granted a leave of ahs.ence? A. 
Yes, I made such an examination. 

Q .. Do you find anything in the City's records 
with respect to it? A. I find nothing with re spect 
to granting a leave of absence to Mr. Kelly. 

Oross R:r;a-11vinatio1n by Mr . Schlein1er 

Q. Do you find anything on your records show -
ing any complaint having been filed ag·ainst Officer 
Kelly and his having been tried upon charges as an 
officer, and being dismissed from the force? A. 
No, sir, no such matte1~ found on the record. 

10 

. 20 

Mr. Schleimer: It is admitted that the 
City of Summit is acting under the provi-
sions of Chapter 52 of the Laws of 1899, 30 
antitled "An Act relating to and providing 
for tbe government of cities: of this state 
totalling a · population of less than 12,000," 
Approved 1\farch 31, 18!19, and the amend-
ments thereto and the supplements thereof. 

40 
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OprnR B. MERRILL) sworn for the City of Sum-
mit , 

Direct E.r•ffminartion by Mr. Corbin: 

Q. Mr. Merrill, were you Mayor of the City of 
Summit, at one time? A. I was. 

Q. From when to ·when? A. January, 1920, for 
four years - 1920, 1921, 1922 and 1923. 

Q. As lVfayor,_ you were head of the Police De-
partment? A. I was. 

Q. And were you familiar ·with yonr pmvers with 
reference to the appointment of policemen? A. 1 
was. 

:Mr. Scl1leimer: I object on the grou nd 
that that is not competent proof in this <·ase. 

A. vVhy, my po,vers as :i.Vlayor in charge of the 
police, was to have the entire charge of the poli ce, 
the appointment, the dismissal, if necessary, or 
anything that came up in connection ·with thfl 
Police Department, according to tl1e ordinances. of 
the City. 

30 Q. During- that period were you ever furnish ed 
with a certificate from a physician as to :;vr r . Kelly 's 
physical condition? A. I was not. 

Q .. Did you ever take action towards g-raJlting 
him a leave of absence? A. I never did. 

Q. Did he ever apply to you for re-insta .ternent 
on the Police Force, or to become a mernher- of th e 
Police Force? 

Mr. Schleimer: I object, unfi f' it i~ fil- ::-;t 
40 proven that he was eve1· off tl1e fo1·ce. 
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A. He came to me some short time after T c-a.rne in 
as l\Iayor and asked to be re -instated on the force; 
told me about his condition and want .erl to be re-
in stated on the force. 

Q. Did he use tJJe word "re-instated''"! A. 'fo 10 
th e best of my remembrance he did. 

Q. Did you ever have any communication with 
him after that? A. I think he came to see m~ 
af ter that time, sometime afterwards ,, or else-- I 
don't Immv ·whether he came to see me, or whether 
I saw him-I did talk with him after that. 

Q. Did you put him on the force? 

Mr. Schleimer: I object on the ground 
that the evidence in this caseo really shows 20 
Officer Kelly was never J"ernoved, or re-
signed, or ,vas ever dismissed on charges. 

Mr. Corbin: Answer t.he <]nestion. 

A. I did not. 

Cross by llfr. Schleirner = 

Q. You say you understood your duties as lVlayor 
regarding the police force? A. I thought I did. 30 

Q. '11hen you of course knew that you could not 
dismiss any member of the police force except after 
a hearing upon charges prefe1·red upon notice to 
him? 

Mr. Corbin: I object to the question. 

A . I ha:d no occasion to dismiss anybody; I never 
nrted on that. 

Q. That is not my question. A. -VVill you please 
re peat it? 4() 

(Question repeated.) 
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:M:r. Corbin: I object to the question . It 
is assuming matters that do not appea r in 
this case, and asking the witness to make an 
interpretation of the law to wliich he has 
not testified. 

A. I don't knovv as I could tell the exact law in 
regard to the method of dismissal or not. 

Q. You lme,v as l\fayor that a police officer cou ld 
not he dismissed except upon charges? A. No , I 
wonla not say s:o. 

(t . I am going- to tall yonr attention to you r 
answer at the last trial. This <1_nestion was ask ed 
you by Mr. ( 'ollins: "'Vhat are your powers " ·ith 

'lO reference to the appoin t ment of policemen, if yon 
know wliat they are?'' And you answered, "_A __ s far 
as appointment of police, and according to th e 
mdinallce as I unde1·stand it, I have c-hai·ge of th e 
police affafrs, inclnding <lisrnissal on char12:es.' ' 
A. ·Yes, lint that does not say yon can't dism iss 
without c-harges. 

30 

40 

Q. Yon told :Jfr. Corbin that yon knew yon r 
dnties regarding the police <..lt>partment as Maym· . 
A. Yes, sir. 

Q. Now, I ask yon, having made that stateme11t , 
whether you didn't know as ~!f ayor, having charg e 
of the police department , that you could not cUs-
miss a member of the police force, without having 
charges preferred against him, after a hearing upo n 
due notire to him? A. No, I did not. 

(~. You didn't dismiss Officer Kelly? A. I did. 
not. ; 

Q. There ,vere no charges preferred against him 
and no hearing had on them? A. There was not. 

Q. Now, Mr. l\tferiU, do you remember that it 
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was you that sent for lVJr. Kelly by sending Oflker 
Du nn for him? A. I remember that the Chief 
asked Mr. Kelly-said Mr. Kelly wanted to see me. 

o, I did not send Offrcer Dunn to see him. 
Q. Are you positive that Mr. Kelly used the 10 

word "1·einstaternent"? A. To the very best of my 
knowle dge and 1·emembrance. 

Q. He never made any application in writing to 
you, did he? As I recall, no, none ·whatever. 

Q. Isn't it true that he discussed with you the 
poss ibility of his being able to patrol? A. He 
ta lked about patrolling and certain police duties. 

Q. Aud lie talked to . you about his condition, 
<lid he not'? A. He did. 

Q. And isn't that what you meant hy the best of 20 
you r knowledge and belief, that he applied for re -
ins tatement? A. No. 

Q. He talked to you then about his pl1ysical con-
dition, di<l lie not'? A. He did. 

Q. And it is possible for you to he mistaken 
ab out his having used the word "re-instatement," 
is it not? A. I don't think so. 

Q. Do you remember any conversation you had 
with him about his never having been dismissed or 
bro ught up on cha1·ges and never having resigned? 
A. No. 

Q. You had never heard it sajd that lie had re-
sig ned 01· been dismissed? A. No. 

Q. You knew what physicians we1·e attending 
hi m, did you not? A. I think he told me at the 
tim e. 

Q. That it was Dr. Keeney? A. Dr. Keeney, yes. 
Q. Did you ever consult with Dr. Keeney regard -

ing the condition of Mr. Kelly? A. I talked to him 
ab out it-I didn't go to see him. 

30 

4() 



Olin ,,· R . . 1/errill-For City - Cross 

Q. And Dr. Keeney told you that in his condi-
tion he was not able to resume patrol duties, did he 
not? A. No, he didn't tell me that. 

Q. You found out from Dr. Keeney what his 
10 condition was? A. I wm tell you the circ um-

stances, if you want, just how it was. 
Q. You say you found out from Dr. Kenney what 

1'Jr. Kelly's condition was? A. In a general way, 
yes. 

Q. And from that you found out he wasn't able 
in that condition to do patrol duty, did you not'? 
A. I djd not. 

Q. Didn't Hr. Keeney tell you that Officer Kell y 
,vas not able to do patrol duty? A. As I i·emern.-

20 ber, Dr. Keeney told me in general about his condi-
tion, covering some time past, and about his tro u-
ble, of the trouble with his feet, al so some troub le 
with sickness that he had had, hut my recollectio n 
of it ·was, it was a gene1·al statement of his con-
dition, without any advice as to ·whether he was 
able to patrol or do regular duty. 

30 

40 

(l You told Dr. Keeney, did you not, that your 
inquiry was for the purpose of learning whethe r 
or not Kelly was fit to do police duty or not? A. 
yes. 

Q. He told you that Officer Kelly was a sick 
man, did he not? A. He told me that he had been 
sick. 

Q .. Didn't he tell you that he still had thos e 
symptoms. A. As I recall, he said that he was 
better than he · was, in better concli tion than he 
was, but not entirely recovered. < 

Q. Did he not tell you something about i\fr . 
Kelly's broken a1~ches? A. He spoke somethink 
about fallen arches , as I recall. 
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Q. Did he also not tell you something about Mr. 
Kelly lla.viug flat feet? A. Yes, that is practically 
the same statement. 

Q. Do you remember him telling you anything 
ab-out the veins in Mr. Kelly's legs:? A. I don't re- 10 
member about that. 

Q. Did lie tell you anything about his being mus -
cle bound in the limbs? A. I don't remember about 
that. 

Q. Do you remember being told that Mr. Kelly 
was being treated by both Dr. Keeney and Dr. 
Hum phries? A. In the testimony in the previous 
case , wheu asked about Dr. Humphries, I want to 
change it, because I found out afterwards I did 
cons,ult with Dr. Humpliries . I would like _;to 20 
cha nge that testimony. ,vm you ask the question 
aga in? 

Q. Do you 1·emember talking with Dr . Humph-
des ? A. I know I never talked with Dr. Humph -
ri es. 

Q. Did yon wl'ite him? A. I did. 
Q. rnd you receive a reply? A. I did. 
Q. Did he not write telling you about l\fr. Kelly's 

condition. A. He di.d. 
Q. Did he tell you Mr. Kelly could not do patrol 

uuty ? A. My remembrance of that ·was that the 
Jetter said that his condition was - what he had 
been t1·eating him for, and that he might be good 
fo1· some duty-partial duty, lmt not for full duty. 

Q. Now, having - in all fairness - having been 
honestly mistaken about yom· having written to 
Dr . Humphries, can you not be mistaken a.bout }\fr . 
Ke lly's having used the word "re -instated"? A. I 
thi nk not. 

Q. Yom· tei-it.imon:v rega1·ding Dr . Humphries be-

30 

40 
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fore was giYen in September, 1922, was if not ? A. 
Yes. 

Q. And your 1·ecollection of this transaction was 
then, of course, much fresher than it is now? A. 

10 Evidently not, because I remember more now than 
I did then. 

]I.) 

30 
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Q. Have yon read your testimony of the last 
trial? A. I just looked it over. 

Q. When'! A. Just this eYening - glanced it 
through. 

Q. Yon nern1· dfamissed Offire1,. Kelly from the 
f01·ce, did you'! A. No, sir . 

Q. Do you recall why it ,vas yon consulted with 
D1·. H.umpluies-whether it was because )fr. Kelly 
asked you to'! A. He spoke about having been 
treated by Dr. Keeney and Dr . Humphries . 

Q. And he told you that they could advise you of 
his condition, djd he not'? A. I assnrne he rnnsf 
have. 

Q. Arnl did he not tell yon he "ras perfeetly will -
ing for you to discuss with them, for the pm·posr of 
ascertaining his unfitness f01· police dnty'? ~\. 'S o, 
I don't remember that-I cl(mt' rememhei" him tell-
me that. 

Q. Do you 1·emember Kelly coming hack to you a 
couple of weeks after his talk to you about these 
doctors, and your telling him that you had com-
municated with those doctors and that you conlrl 
not put him back on patrol dnty, her.a.use the polic e 
department required strong men? A. ~o. 

Q. May that have slipped your menrnry? A. Not 
\ . all of it. s 

Q. vVhat part might or might not? A. I remem-
ber talking with him aftenvards. .,As far· as telling 

him about putting; him back on patrol duty, I am 
not sure of that. 
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Q. You wouldn't put a man back on patrol duty 
after the advice you had with these doctors? A. I 
wouldn't put him back if he was not on the police 
force. 

Q. He, to your kno,vledge, Yras not dismissed? 
A. I didn't have any knowledge of it. 

Q. You knew he ltad · been a policeman? A. Yes, 
sfr, he had been. 

Q. You knew from your own observation that he 
,,ms a policeman? A. Sometime before, yes. 

Q. And you had no knowledge of his having been 
dismissed? A. I had no official knowledge. 

Q. Did you have any knowledge of his having 
heen dismissed? A. I never heard of his being 
dismissed, no. 

Q. You did say to him, howeve1·,_ at the second 
interview, "'~Te have to have able -bodied men on 
the police force," and that you couldn't put him 
hack on the police force? .A. I said that in either 
one of the interviews, yes. 

Q. vVasn't that after your talk ·with Dr. Keeney, 
aud after yom- talk with Dr. Humphries? A. I 
wonldn't say definitely it was; I think probably it 
was. I remember saying I wouldnjt put anybody 
on the police force unless he was in good condition. 

Q. You meant by that that yon could not resto1·e 
him to du.ty until you were satisfied he was rom -
pe teut, in fairness to the City of Snrnmit, to pe1·-
forrn his duty; isn't that so? A . ~o, I didn 't mean 
that at all. 

Q. "That did yon mean? A . I meallt that I 
wonld not appoint him as a policeman . 

Q. ,1'1hy did yon nse the language that you conld 
not put him hack? A. Put him hack-,-make him 
,inother policeman again-a re-appointment . 

Q. You didn't know of his ever being dismissed? 

10 

20 

30 

40 
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A. He came to me as a new man, so fa.1· as police 
duty was concerned. 

Q. You knew he had been a policeman? A. Yes, 
but he had not been for a number of years. 

10 Q. You knew that the claim was made that he 
was off duty by reason of illness? A. No, I didn't 
knO\v that. 

Q. YVhy did yon communicate with his docto 1·s. 
A. Because he spoke to me about communicat ing 
with them ahout his being re -instated on the force, 
and I took it up from tl1e point of view, of whet her· 
he was able to be 1·e-appointerl on the force. 

Q. \Vlien he came to you, you did not inquh ·e in to 
his status as a member of the police force? A . Yes, 

20 I asked whether he was on the police roll; if I re-
member l'ightly, I asked ::.\fr. Kentz whether m not 
he was, and I also asked om · f01·me1· mayor wheth fl• 
01· not he " ·as a member of the poli.re force. 

Q. Did you evp1• look at that pay -1·01] ymusplf '? 
A. I did. 

Q.. I )id you find he had been eontinne<l awl car-
ried a time on that pay -1·011 '! A . The pay -ro ll 
I looked at was in my time, 1 D20; he was not on 
the pay -roll in 1920. 

30 Q. Did you look back of that arnl find that he 

40 

was off hy reason of illness? A. No, I didn't see 
that. 

Q. And so far as your actions as mayor we1·e 
concerned, you did absolutely nothing regarding-
Officer Kelly's membership on tlie police fore~ of 
the City of Summit, one way or the other? A. 
YVhat do you mean, start any art ~1m '? 

Q. Yes. A. No action. 
Q. Did you ever go into the l'eronls, or inqnire 

as to how long Office1· Kelly ha<l been a polfr e 
offirer? 
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1\1.r. Corbin : I submit he has answered 
that. 

A. No, I don't know how long he was. 
Q. And · you did no_t inquire to ascertain as to 

whether or not he was on the police force when he 
became ill? A. I don't remember whether I in-
quired or not. 

Q. Did you or not inquire? A. I didn't inquire, 
that I remember. 

Q. Did you inquire to ascertain as to whether 
or not he had been given a leave of absence or per-
mission to remain from duty by reason of illness? 20 
.A. No, I did not. 

Re-dire ct E;mm1:natfon by J}fr. Corbin: 

Q. When lVfr. Kelly came to you, did you know 
anythi ng about his case? A. In a general way, 
yes. 

Q. You had never had occasion to look into it up 
to that time? A. No, I had not any occasion to. 

Q. Did you ever appoint Kelly to the police de- 30 
partm ent? A. I did not. 

HUFORD FRANKLIN) sworn for the City of Sum-
mit, 

Dir ect Examinat-ion by Mr. Corbin: 

Q. You were former lVIayor of the City of Sum-
mit? A. Yes. 4() 
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Q. Between -what dates? A. Between ~Tanua1·y 
1, 19] 6, and Jannary 1, 1920. 

Q. And as such you had authority over the police 
force of the city? A. Yes. 

10 Q. And yon were head.. of the police force? A. 
yes. 

Mr. Schleimer: I move the ans,ver he 
stricken out. 

Q. At the time you took up the office of May or, 
was .;\fr. Kelly a member of the force? A. Yes. 

Q. And you had control the1·eover and over him ? 
A. Yes. 

20 Q. Did he come to you for orders? A. :No, I 
don't think he did- -- not before/ 1..917. 

Q. Now, do you rememher the occasion of his ill-
ness in ml 7, or the claim that he was ill? A. I do. 

Q. Did he come to you with a certificate from a 
doctor at that time? A. Yes. 

(J. And that certificate, I believe, has bt1en put in 
evidence and marked Exhibit P 4- it is a doctor's 
certificate, dated June 18, 1917, from Dr . Keeney , 
and "tertifies that l\Ir. ·wmiam Kelly has been sick 

30 and unable to follow his own or other occupat,inn 
from May first to June 18, during which time lie 
was under my professional care." Signed "C. B. 
Keeney, M. D." A. Yes, he brought me that cer·-
tificate. 

Q. Did you ever receive any othe1· certificate 
from a physician with reference to Mr. Kelly's 
condition? A. I don't think I did. < 

Q. Do you remember his coming to you in June, 
1917? A. Yes. 

40 Q. Now, will you tell me and tell the commis -
sioners what he said and what }70U said OJ\ that 
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occasion? A. ~rhe voucher for Mr . Kelly's pay, 
elated June 15, was presented to me and I refused 
to 8ign it. Mr . Kelly had not served more than a 
few days since the first of January, 1917 I had been 
for him a number of thnes and had the Chief send 10 
for him a number of times, and he had always re-
fu sed to corn e and see me, so I refu sed to sign his 
pay check from June 1 to June 15, knowing that 
tha t would cause him to come there and see me. He 
did come to see me, as I recaJl it, about the eight -
eenth of June-I say the eighteenth of June, be-
m use that date is probably the date of his coming, 
sin ce that <late js the date of the certificate of U1·. 
Keeney. It ·was about at that time. He came and 
asked rne why I had not signed his ~Tune 15th pay 
rn ucher. I told him he had been absent from poUce 
du ty since the first of .January ahont sixty times 
Tip to the first of Jnne, accorrling to the records of 
th e Police Department, and that I felt that tnat 
was practically djsmissal from the force on his 
own part, and I couldn't pay any checks until he 
acted as a policeman . l\fr. Kelly then handAd me 
th e certificate fr om Dr. Keeney, whic]i stated l\lr. 
Kelly had been ill from May li5th to that date. I 
asked Mr. Kelly if he felt that he conld not do 
01·<lh1a.ry desk work. He complained of the damp -
11ess of the police room in virlrich the o:fficel' slept 
pa rt of the night - said that he had rheumatism 
am l trouble witli his feet, and I sai<l to him that Lf 
he would r·etnrn hjs equipment and take a vaca -
ti on, after making proper application for a leavt1 
of a.hsence, that I would consider that matter·, and 
if I felt that was proper, I would grant him a leave 
of absence without pay, for a specified time, unti] 
hP beta.me better· and was ahle to resume police 
work. ::vr r. Kelly then left me, stating he ·was sat-

20 

30 

4() 
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isfied with tliat. A short time after that I recei ved 
a letter from him, in which he complained of the 
matter and said he ,vas not satisfied. That let ter, 
I believe -

IO Q. I show you Bxhibit P 7 and ask you if that 
is tli e lette1· you refer to? A. Yes, that is the lett er, 
dated June 25, 1917. In reply to that lette r I 
wrote him. In that lette1· of June 25th to me , he 
stated that he was being ti·eated badly, and could 
not understand. why his name was being held ba ck. 
I 1·eplied to him, in a letter which I think is also 
iu evidence . 

(~. I show you Exhibit l' 6, and ask you if tha t is 
the letter? A. Yes, tliat is the letter. In that let-

20 ter I tabulated the "time off" for the various offi-
('ers on the force, he having said that other officel's 
had had as much time off, and that shmved that he 
had nights, off-the custom being to speak of nigh tB 
off, not days off-for seventy -seven nights, fr om 
.Tamrn1·y 1, 1917, to June 15. And in that lette1 · I 
1·eiterated my previous suggestion tliat if he woul d 
write me a letter asking for a leave of absenc e I 
would consider whether or not wllen he l'etm·necl 

30 

4-0 

that I might possibly re -appoint him. 
Q. Did you say anything to him auout having a 

physical examination made? A. Yes. 
Q. ,vhat did you tell him? A. Not at that tim e; 

]ater on, several months after this, he came to rnt> 
and said that he was much better and would like to 
go on duty. I told him that he had maintaineli so 
stl·ongly before that, that he ,vas not able to <lo 
duty, that I could not let him do an y<duty withou t 
having him physically examined, ··whicn :seemed to 
be satisfactory to :Mr. Kelly, until I asked him jf 

he would attend to be examined. At that time I 
·was chafrrnan of the Draft Board-it was dm·iug 
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the ,Ya1·-and the physical examiner of the Draft 
Board was Dr. H. P. Dengler, who is now Health 
Officer of the City of Summit, and I told Mr: Kelly 
I would have Dr. Dengler examine him, and if Dr. 
Deng·ler found he was sound and well, I would con - 10 
sider letting him go on duty. Mr . Kelly refused to 
consider that, and became quite excited, and said 
he ·would not be examined by Dr. Dengler and 
·wonld not he examined by anybody except his own 
physidan . I repeated to him that it was not for 
him to be satisfied, but that it was for me to be 
satisfied, and that if he wanted to act on the force 
I would have him examined by a physician that I 
those, and not by a physician that he chose. After 
that l\fr. Kelly left, seeming to feel quite angry 20 
about it, and from that date, to the end of my term, 
ou January 1, 1920, lVlr. Kelly neve1· served on tl1e 
force and never attempted to serve on the force, 
and asked for no ]eave of ahs.ence, either in writing 
or otherwise. 

Q. Did :M:1·. Kelly agree to have an examination 
h.r Dr. Dengler in the presence of his own doctor'! 
A. No, he would not have anything to do ,vith D1·. 
Dengler. 

Q. Diel you tell him you would cornmunieate 30 
with his doctor and have him send for ~fr. Kelly? 
A. Have· his cloctor send fm· him? 

Q. Yes, have Mr. Kelly's cloct01· send for him. 
~Ii·. KelJy testified on his direct examination in 
thi s case that he s.aid-rn eaniug yom·self - that "he 
would communicate with the doctor aml send fo1· 
him ." A. N\o, I have no recoJl ection of anyth i11g 
of that kind. 

Q. And the next question was, "vVhat doctor?'' 
::\'Cr. Kelly replied "Dr. Keeney-he was going to 
talk with Dr. Keeney'." Did yon tel1 him you were 
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going to talk with Dr. Keeney, on that occas ion? 
A. No. 

Q. Or on any other occasion? A. No. 
Q. Did Mr. Kelly agree to have the examina tion 

10 made by Dr. Dengler, if he could have Dr. Ke eney 
present, or any other doctor on his behalf? A. 
Not to my recollection; I think not. 

Q. You never talked to him again after t hat 
time that he refused to he examined by the doctor 
of the Draft Board? A. I don't think I saw Mr. 
Kelly again during my term. 

Q. And that ,vas along about September, 1917, 
I think? A It was in the fall of 19l7; I thi nk 
Septern ber or October. 

20 Q. Did you have any donbt as to whether K elly 
was actual l3r sick? 

:Mr. Schleimer: r objt>ct; it. calls for · a 
conclusion, and he uot heing a physician , r 
think the Mayor ·would know as mnch about 
that as we clo. 

A. I ha<l doubts, yes. 
Q. ,,That was the occasion of the donl>t? 

30 
lVIr. Schleimer: I object to that, of cours e; 

it would be highly improper. I think Mr. 
Corbin realizes it himself. 

Mr. Corbin: I ,vm let the (lnestion stan d. 

A. 'l'he only way I can answer that is that Kell y 
had seemed to be in good physical condition befo1·e 
the war came on; there had been fortes when I ha d, 
as MaJ7"or, called up the signal opposite the ra iJ-

40 road station, when Mr. Kelly was on duty the1·e, 
and he always responded very promptly, but when 
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th e war came, it seemed that that was the first I 
knew of his being ill or of his claiming to be ill. 
:\f y feeling was that -

Mr. Schleimer: I object to what the 10 
Mayor's feeling was as highly improper. 
vVitness: I think Mr. Schleimer is right. 

}{J.ra,mination by Mayor Topp1:ng: . 

Q. Mr. Franklin, you acquainted all the mem-
bers of the council wHh the circumstances sur-
1·ounding this case? 

:Mr. Schleimer: I object to the question. 

A. Yes. 

Q. And the council infoi-mally approved of your 
handling the case? 

l\fr. Schleimer: I object; the council can-
not do anything informally. 

A. I think the co11ncil did ratify it for me, in -
formally. 

Cross lJxaonina.tion , by 1l1r. Schleimer: 

Q. By record? A. No, not by record. 
Q. Don't you want to correct that statemeut. 

Was it by judicial action? A. Not by resolution, 
no. 

Q. Not by any record nf the council? A. Not by 
an_v rerord that I rerall. 

20 

30 

Q. And so far as you know, there was no record 40 
of the council relating to Mr. Kelly's dismissal 
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from the Police Potce? A. I don 't think thei·e was. 
Q. You knew JJr. Keeney , did you not? A. Yes. 
Q. You had confide11ce in him as a physi cian, 

did you not? A. I knew nothing about D1·. Kee ney 
10 as a physician, except his gene1·al 1·eputation . I 

had a feeling that he vrns a good doctor. 
Q. A doctor of good reputation in Summit? A. 

He had not been vei·y long in Summit . 
. Q. Yon knew he ·was attending Officer Kell y? 

A . I knew it after Officer Kelly told me. 
Q. You didn't speak to him? A. I think I sent 

for him 01 · rnet hirn aml asked ldrn about Kelly. 
Q. Did he not tell you Kelly's eornlition was sn d1 

that he was not fit for pat1·ol duty at that tim e? 
20 A. No, he < lid not. 

Q. ""\Yill you say that so f.-n· as yonr- recolledi on 
senes you, that Kelly said lte "\Yas not wil1ing to 
be examined by another physithm? A. Yes si r, I 
dont' think it wo11]d esc:ape my rnemm·y, heean se 
l\Ir . Kelly got ve1·y heated aml said he would not 
he examined by anyone . 

(l. ""\Yhy flo yon say yon ha rn no 1·ecollectio11 of 
his saying he would l>e willing to be examined h~r 
any physician yon named, in the, p1·esence of hiR 

30 physician? A . Be<·ause I have no recollection of 
it. 

40 

Q. At that time was )fr. )1cN a111c11·a on the 
force? A. Yes. 

Q. And I can your attention to yom · letter to 
l\fr. Kelly, that has heen read by yon, or handed to 
you by Mr. Co1·bin, iu which you say you made a 
list of those officers who had night 1'3 off, othe1· than 
Kelly, and I ask yon whethe1· the name or Office r 
McNamara appe~ns ther·eon? .A.. Y e-s. 

Q. Where? A. Hight here (indicating ) . 
Q. I am wlking about the lmYe1· seetion of the 
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pa ge. A. I am talking about the list. This is the 
list. 

Q. I am talking about the list of hours off. A. 
:Not in the list of hours off. Previously I have 
excepted Officer McNamara, because he was so sick 
tha t his life was despaired of; he came back and 
did desk duty. 

Q. Did you take any steps other than to converse 
with Officer Kelly, to ascetrain when he ,vould he 
able to return to duty? A. Nothing, except a talk 
with Dr. Keeney, and Kelly having promised to 
come back and see me and having seen me, it 
8eemed unnecessary to take any further steps. He 
came back and said he was all right and wanted to 
go on duty. 

Q. ·vvhen was that? A. Septembe1· 01-- October, 
lDl 7, as I have already testified. 

Q. Are you sure of that, Maym·. A. I am not 
sur e of the exact date. It was i11 the fall of 1917. 

Q. Do you remember· meeting him in October, 
the eighteenth of October, tlie day hefore he sailed 
fo1· the South? A. No, I do not. 

Q. And talking to him about liis trip and telling 
him you hoped he would come back ·well? A. I 
don't 1·ecall that, but it may be so. 

Q. You knew he ·was going Soutli under Dr . 
Ke eney's instructions? A. Only by hearsay. 

Q. Didn't Mr. Kelly tell yon that'! A . ..No, be-
cause he didn't know it at the time. 

Q. I am talking about yom· conversation with 
him on October 18th, the day before he sailed. A . 
I have no recollection of the time I niet him that 
day. 

Q. On the corner of Union Place. A. I have no 
rec ollection of it. 

Q. You knew he was away? A. He told me he 

20 

30 

4() 
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was away-I didn't know he ·was away until he 
came back. 

Q. You knew he was away until April, 1918'? 
A. He never comrnnni.cated with me dul'ing my 
term. 

Q. Don't you recan getting a certificate on Lab or 
Day, 1917, signed by D1·. Keeney? A. I don't 
recall it; it is possible I did get another one, bnt 
I don't thi.nk so. 

Q. Do you 1·emember that Officer Kelly came to 
yon as a 1·esnlt of your sencljng Officer Sullivan fo1· 
him? A. That ·was in September or October, 1 !H 7. 

Q. And didn't he tell you he had been advised Ly 
Dr. Keeney that he had to go South fo1· his health '? 
A. ,ven, it js possible that lie did. 

Q. And don't you recall telling him, then, tlla t 
you hoped he ·would recoYer his health and be abl e 
to return to duty? A. I think it is very prohahl e 
I politely hoped he would 1·e<..:over his health. 

Q. While you were ~11 ayor there we1·e no charge 8 
preferred agafost Kelly upon which he was dis -
missed from the force? A. He was not acting <'!l 
the force. 

Q·. You are not ans-,,rering my (luestion. A. No, 
there were no charges preferred. 

Q. And he was never dismissed n pon auy cha rge8 
preferred at a formal hearing? A. You are speak-
ing of official action? 

Q. Yes. A. No offidal action. 
Q. You knew he had been a member of the police 

force? A. Of course I knew it. 
_ Q. It was in May or June, 1917, when you went 

on the Draft Board? A. Yes, sir. 
Q. Dr. Dengler was living then jn Union? A. 

In S.pringfield. 
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Q. That is two or three miles from Summit? 
. ..-\. A couple of miles from Summit, yes. He was 
the medical examiner of the Draft Board. 

Q. You knew that he had reported sick to the 
chief, did you not? A. Dr. Dengler? 10 

Cl. No, Mr. Kelly. A. Yes. 
Q. And of course you were not present at police 

headquart ers each day, and you don't know what 
transp ired between the chief and Mr. Kelly, unless 
you were pres~n t? A. vV ell, I was not physic.ally 
prese nt at the police headquarters every day. I 
,vas in the City Hall every day, and Chief Brown 
came to see me nearly every day. 

Q. ·what he told you in Kelly's absence would 
not be admissible? A. I am not going to testify to 20 
it, lVIr. Schleimer. 

Q. Did lVIr. Keeney tell you about the condition 
of Officer Kelly's feet? A. Dr. Keeney seemed to 
be a little indefinite about Kelly's illness. He may 
hav e spoken of his feet. He said Kelly seemed to 
be nervously ill, as if he might be sul1jert to nerv -
ous prostration. 

q. Didn't he tell you he was unable to stand on 
his feet for any length of time? A. I don't think 
he did. 30 

Q . If he did, you have forgotten it? A. If he 
<lid, I have forgotten it. 

Q. Do you recall Officer ~{elly telling you he had 
heen examined by Dr. Lawrence, of the Overl ook 
Ho spital? A. I don't rememhe1· anything of the 
sort. 

Q. Then as a matter of fact, so far as yon 
lear ned, you could not tell us whether Officer Kelly 
was fit or unfit for duty? A. I know he ·would not 
Fmbrnit. to a physical examination in order that I 
mig·ht cletermine that. 

4() 
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Q. You don't re .call ·whether he was willing t o do 
it in the presence of his own physician or not? 
A. I am quite sure I don 't remember whethe r he 
said that, but he said he would not be examined by 

10 anyb ody I appointed, but would be examined by 
any physician he chose himself. 

1/J 

30 

40 

Q. vVho was yom· city physician? A. In 1917? 
Q. Yes. A. Dr. English, I think - I really don't 

remember at the moment. 
Q. It was not Dr. Dengler? A. It was not Dr. 

Deug-Ie1·. 1 >r. Deng lei- was an expert in physi c-al 
exarninatirn1s, having examined a good many men 
in the D1·aft Boa1·d. 

Q. And a very young doctor at tl1at time? -'\. 
No, he was not Yei·y young. 

Q. Do you lmow his age? A. No, I don~t. 
(l Don't you know as a matter of fact he is 

John Deng]ers' son, still pntctidng in Springfiel d; 
don't you consider him a young man'! A. He is 
not an ohl man. I <lou't kuuw how ol<l l)p11gle1· is ; 
l I e seem eel to he vei·y competent. 

q_ It was you who stopped payment of Kelly \,; 
pay check, was it not? A. Yes. 

Q. That was done on your mn1 jnitiative as 
Mayor of the City? A. In accordance with my 
duty - with my idea of my duty as Mayor, when a 
man wasn't serving he should not be paid. 

(,l. You knew that a man could only be remov ed 
on charges? A. I knew there were different ways 
in which a policeman might cease to he a polfr e-
rnan. 

Q. Don't you know there are only three ways ? 
A. No, sir; I know there are more ways than thre e. 
I know you have specified three way s, hut I thi nk 
the courts hold there is still anothe1· way a police-
man may dismiss himself. 
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Q. Now, do you recall when you last saw Officer 
Kelly on duty? A. Oh, it must have been some 
ti me in 1916. 

Q. Now, as a matter· of fact, lVIr. Ma:yor, do you 
know hm,v many certificates you got from Dr. 10 
Keeney? A. I know I got one, and I may possibly 
have gotten another, but I don't think so. 

Q. And you know Officer Kelly . was carried on 
the police roll and the pay-roll until 1920, do you 
not? A. I don't know absolutely, because there 
was no occasion for me to examine - there was no 
official pay -roll; it was simply an informal memo -
ra ndum that the City Clerk kept for his own con -
venience. 

Q. Yon know the police 1·ecord ,vas an official 
record'! A . ':L1he police record -was an official 
record. 

Q. Do you know that he vms ca nied on that as 
sick ? A. I don't know that of my own knowledge; 
I never looked it up. 

Q. ·when did you become Mayor, in 1916 or 
1!H7? A. January 1, 1916. 

(~. Elected in November, 1915? A. Hight. 
Q. And what term was it? A. rrwo years, and 

I vrns re -elected two years more . My entire term 
was from January 1, 1916, until January 1; 1920. 

Q. Aud when you became Mayor Chief Brown 
was the Chief of Police? A. Yes, sir. 

Q. And lVIr. M nrphy was captain? A Yes, sir. 
Q. And they continued as such dul'ing your term, 

did they not? A. Yes, sir. 
Q. (;chief Browi1 is now pensioned? A. Yes. 
Q. So fa.r as you know, of your ow11 knowledge, 

you can tell us nothing about the condition of 
Officer Kelly? A. You mean his physical condi-
tion? 

20 

30 

40 
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Q. Yes. A. Nlot of my own knmvleclge, no. 
Q. Did you ever have any talk with :Mr. Ke lly 

after your office as .Mayor expired? A. I don 't 
think I talked with )fr. Kelly after Januar y 1, 

10 H)20, until I saw him here, at the previous sessi on 

20 

of this hearing. I liave no recollection of it. 
Q. And what you have told us a.bout what tr an-

spired rega1·ding his posWon on the police force is 
all that you ever had to do with it in any way while 
you were )fayor? A. Yes. 

Q. Tlte1·e was no action, that you know of, tak en 
in any other ,vay? A. No. 

Q. E'ither by yon or the council or the poli ce 
committee? A. No. 

Re -direct JiJ:r·amiination b.lJ Ji r. Corbin: 

Q. Did :i\fr. Kelly offe1· 01· exp1·ess a willingne ss 
to he examined by the city physician'! A. No. 

Q. Where was the oflice of the D1·aft Board'! 
A. In the City Hall - here in the ~Iayor's offi<:e. 

Q. \Vas Dr. Dengler a member of that Draf t 
Board? A. Yes. 

Q. vVas he here in Summit frequently? A. 
30 Pretty nearly every clay. 

Q. }\faking examinations in Summit? A. Yes. 
Q. It wouldn't have been necessary for l\fr . Kell,v 

to have gone to Springfield to he examined? A. No. 

lfr-amination by Mayor Topping : 

Q. At any time during 1917 EHd Officer Kelly 
apply for a leave of absence? A. No, sir, neitbPr 
in 1917 nor any other time. 

40 Q. During your te1·m of office? A. During my 
te1·m of office. 



1l 11ford b1ra,nklin - Ji\Jr City-Re -cross 
1 r' Wia1n K elly-Re -called - lfor Petitioner - -Direct 

Re -cross Examination by Mr. Schleimer: 

Q. Not to you? A. Ce1'tain]y, I am sp·eaking of 
myself. 10 

Q. You don't know of your own know ledge what 
tran spired between Chief Brown and Kelly? A. 
No. 

Q. You were not physically present at the time 
he reported to Chief Brown regarding his illness, 
,ver e you? A. No, I don't think I was. 

Q. Do you know as a matter of fact that Officer 
Kelly still has a badge and some implements of 
office? A. I dont' know of my own knowledge; he 
say s he has; I have been out of office for several 20 
year s no-w. 

Q. His badge and some of his other implements 
were retained by you while you were Mayor? A. 
vVeH, .so far as I know, ye-s. I ordered him to re -
tur n them, not being on the force any longer, and 
he refused to do it. 

Q. That was your own deduction, that he was 
not on the force? A. Surely. 

,t\rILLIAM KELLY) recalled for, 

Direct E:vamination by J.Vlr. Schlefrner: 

Q. Do you recall talking to Mayor Merrill re -
garding your position on the police force, when he 
was Mayor? A. Yes, sir. 

30 

Q. Did you ever tell him you wanted to be r·e-
insta ted on the force? A. Never used that word. 40 

Q. vVhat did you say to him? A. I came up and 
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seen the Mayor and told him that I had a t alk 
with Chief Brown, that I would like to t ry to 
go to work; I didn 't know how long I would la st 
at it, out I thought I would like to give it a try , 

10 and I talked to Chief Brown about taking day 

duty, because I was afraid of the night air, a.ml I 
,vould like to try it, and he asked me what was my 
trouble. Of course, he didn't know anything ab out 
my sickness, but he asked me what my trouble was, 
and I told him if he communicated with my doc-
t01·s, they rould tell him better than I could. He 
asked me who my doctors was, and I told . him D1·. 
Keeney and Dr. Humphries had been treating me 
for quite sorne time. He says, "All right, I will 

20 take it up with the doctors and let you know. " I 
walked out of the office and didn't hear from him 
for about two weeks, and I called him up one 
night on the phone at his house , and asked him if 
he had communicated yfith the doctor. Re sai d, 
"Yes, and you wouldn't be fit to go 011 police du ty, 
and anothe1· thing, 1 nnders.tand yon aJ'e not a 
mernbe1· of the police depa.i·trnent. ' ' I says, "l\fay01·, 
I don't want to discuss this ovei· tile phone,'' aw l 

30 

40 

I said , "I will meet you tomorrow at your office.'' 
The next day I went to the office, and when I cam e 
in the office the next day, he told me at that time , 
that the doctor said in my condition I wouldn't be 
able to do police duty, and that they wanted good 
strong, able-bodied men on here, which I was at 
one time, but am no more. 

Q. Was that all the conversation:1? 'fhat ,vaR all 
tl1e conversation with Mayor Merrill . 

Q. Do you recall seeing Mayo1· P,·anklin on La -
bo1 .. Day, 1917? A. I do. 

Q. \Vhat, if anything, rri<l you give him? A. I 
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ha d a certificate here; I gave it to him and laid it 
ou his desk, and he laid it down alongside of my 
voucher. 

Q. How did you come to go see Mayor Pranklin? 
A. Chief Brown sent Officer Sullivan for me. He 10 
came dmvn to the house after me. 

Q. Did you at that time refuse to be exa.mine (l 
by any physician that Mayor Franklin named? A. 
Nto, sir, I did not. 

Q. What did you tell him? A . I told him Dr. 
Ke eney was my physician and I ·would like to have 
him he1·e at an examination, and he said, "Well, Dr. 
Ueugle1· is right hei·e to have you examined now,'' 
and he called Dr . Dengler up to the desk and in-
tr oduced me to him. I says, "Mayor, I ·would 20 
ra ther have my doctor ,vith me," and he says, 
"\V ell, if you would consent to be . examined, I 
would put you back to work." That was one wonl 
that he said. I said, "vVell, Mayor, Dr. Keeney is 
out of tmvn now, and he will be home Th m~sday, 
aud then you can set the thne." He says, "All 
J"ight, I will communicate ·with Dr. Keeney and 
Dr . Dengler and set the time and let you know." 
I says, "All right," and walked out, and there were 
four or five men on the Draft Board there at that 30 
t ime. That is what I said to Mayor Franklin, and 
I don't see how he can forget it. 

Q. Did you ever receive any notice of any time 
being appointed by Mayor F1·anklin to have yonr 
physician, Dr. Keeney, and Dr . Dengler examine 
you? A. No, sir , never. 

Q. Are you a member still of the Summit Poli<-e 
P oree? A. I certainly am. 

Mr. Corbin: I object to that question . · 4() 
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A. I think I am a police offi.cer as long as I ca1Ty · 
that shield. (Witness points to badge on his vest.) 

Cross E .rn.m,ination by Mr. Corbin: 

Q. You say there were four or five gentlem en 
there when you came in Mayor Franklins' offive, at 
the time l\fayor Ji-,ranklin was serving on the Draft 
Board? A. There were. 

Q. vVho were they? A. One of them, I am pre tty 
sure, was the Mayor of Plainfield and two or thr ee 
other gentlemen. Dr. Dengler was in there, be-
cause the Mayor called Dr. Dengler up and intl' o-
d uced me to him. 

'}fJ Q. Anybody else t11at you know of? A. The m 

30 

40 

is all I know. 
Q. 'l1hey heard this conversation? A. I don 't 

know if thef could or not. 
Q,. ·was Mayor Franklin at the table in his of-

fice? No, he was at his desk, hack jn the corne r, 
and had the screen up by it. 

The hearing is adjourned to a day to Le 
fixed by the Commissioners. 
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Before the Police Pension Commis -
sion of the City of Summit, N. J. 

IN 'l'HE MATTER 

of the 

Pe tition of WILLIAM KELLY) fm 
retir,emen t and a pension under 
Chapter 160, Public Laws of 
the State of New Jersey for 
1920. 

F01· petitioBer, HoN. ALFRED A. STEIN aud 
SA MURL ScHLFJilVIER_, Esq. 

For City of Summit, CLEMENT K. CORBIN) Esq ., 
City Solicito1·. 

10 

20 

':l1his matter arises under Section 2 of the act 
pr oviding for the retirement of policemen and fire-
men, etc., known as Chapter 160 of the Laws of 30 
1920, on petition of William Kelly for retirement 
an d a pension by reason of injuries sustained while 
iu the performance of his duties . The petition was 
filed February 6, 1921, and this Board, after con -
sideration, denied petitioner's application. Upon 
1·eview by the Supreme Co11rt on certiorari that 
ro urt set aside the action of this Board on the 
grnund that the matter had been determine,! 
against the petitioner without giving him a hear-
i1.1g, and the matter now comes before this Boarrl 40 
for hearing. 
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'l'his Board sat to take testimony on Octobe r 31, 
l!J:M aud .Mai·ch 12, 1925, and called to its ai d a 
physician representing the Police Departm ent, 
and said petitioner also called to his aid a r egu-
larly licensed p1·acticing physician. Said two 
physicians, afte1· having been duly sworn, gave te8-
iimony as to petitioner's condition and redn ced 
their determination to writing duly signed by th em. 
'J'hi s Board also heard such other persons as wel'e 
rrodnce<l h'.Y petitioner and as ,vere produced on 
behalf of the ( 'ity of ~nmmit in connection with 
this proceeding. 

'l'he deterrni11ation of said physidans shows, a111l 
this Hoa1·d finds and determines, that Willi arn 
K•elly is unfit fm· the duties of a patrolman in the 
Police Department of the ( ;ity of Summit. Ho w-
ev~r, befm·e the petitioner is entitled to the bene-
fits of the act it is not only necessary that th h~ 
Hoard determine the physical (:Ondition of an ap-
jJli(.'ant bnt also the qnestion of his membership in 
tliP Volire Fon·e. 'l1h(>• Supreme Conrt fonnd th at 
this "'as a pertinent question to be detem1in e<l. 
,ve quote the opinion of that court when inte1·-

30 preting: Section 2 of the Act, as follows: 

40 

""l1his clearly intends that the applicant 
shall have a hearing, with opportunity to 
prove the facts on which his . application is 
based, and one of them is his membershi p 
of the Police Forte.' ' 

f 
,

1v e will, the1·efore, p1·oceed to consider the testi-
mony presented as to petitioner's membership i11 
the Police Force of the City of Summit. 

We find that vVilliam Kelly vrns appointed a 
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Po lice Offke1· of the City of Summit on March 
18, 1903, and that he served as such, except for 
absences on account of ~iclrness or otherwsie, until 
Apr il 23, 1917 . ':l1hat on April 24, 1917 he reported 
hy tel ephone to the then Chief oif Police, George 
,r. Brown, that he was, sick and unable to wo1'k. 
Ke lly testified that Chief Brown told him over the 
'vho ne t o " Stay home and get well. '' Kelly furthm· 
testi fied that in June, 1917, he saw Chief Brown 
an u ga ,·e him a physician 's certificate. That 011 

u1· about . June 18, 1917, Kelly appeared lJefoi·e 
the then Mayor Franklin anu was infoi-med by 
:\layo1·· F1·anklin tlrnt if Kelly would return his po -
lice e<Juipment and take a vacation, after making 
1q·ope1· application for leave of absence without 
pay, he ( )Ia yor Franklin) would conside1· the 
rna tte1· anu if lie felt it was proper, wonld g1·ant 
Ke lly a leave of absence ·without pay. On June 
25, 1917, Kell y wrote to Mayo1· l{'ranklin but uid 
no t apvly fo1· a leave of absence, and on June, 1917, 
JI ayo1· Pranklin, in a.rnrwer the1·eto, included 
t l1Prein tl1e follmving: 

"I have given the -entii-e matter the most 
ca1·eful consideration, and l think the sug -
gestion l made to you is fair and just in 
eYe1·y 1·espect, lJoth to the city and yourself, 
to wit, that you put lJa<'k in Police Head-
qna1·te10R at once, all _yom· polic-e equipment, 
nuiforrns , ove1·coat, boots, n1h1Jer overcoat, 
etc., and write me a letter r·equesting leH ve 
of ahP.enre without pay from .June 15, until 
yo11 are · well again, whe1·eupoin you may 
appl~· t o g-o on a.ctiYe dnty again. If yon 
do this at once, I will do as I prornise<l 
y011 and. Rign yom · pay vouche r· for the 

10 

20 

30 

40 
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period from June 1 to June 15; and shall 
hope that you will soon be entirely re rov-
e1·ed in health again." 

10 It does not appear that Kelly ever made ap pli-
cation to Chief B1·0-wn, Captain Murphy, or Mayol' 
F1·anklin, for leaYe of absence as required by the 
1 ules adopted by the Common Council and in effect 
(1uring the period from April 24, 1917 to Febru a1·y 
b, 1921, the date of his petition to the Comm is -
~dou, 1101·, in fact, did he ·ever make any su ch 
application. 

Kelly pe1·fom1ed no duty from Apl'il 24, rn 17, 
to the date of his petition, ~~ebruary 6, 1921 , 1101' 

20 did he 1·ei1ort fo1· any duty as a Poliee Oftker unti l 
some time in 1920, when, he testified, he 1·eported 
to Chief B1·mn1 and also saw )Iayor l\lenil I. 
:!\Jaym· MerriH testified that Kelly asked to be 1·e-
il!stated. He ,yas inforrne<l hy Jfayor )Ierrill th at 
the <loctor ha<l said he was not physically fit to 
do foll poliee duty, and the ~fayo1· did not rein-
state hhu. "~e ·fiud that the petitioner, \Villiam Kelly, <lifl. 
in fact, ahandon his position as an officer of tl1e 

30 Police DPpa1-tment of the City of Summit, in thai 
from .June 29, 1917 until "some time i11 1920'' awl 
to Feh1·ua1·y 6, 1921, the date of his petition, be, 
absented himself continuously from any polke 
duty, without permission, without leave of alJsenee 
:u1cl ·without just cause. 

Article XVI, Section 3, of An Act Concemh1,:.?; 
:Municipalities, Chapter 152 of the Laws of 1917, 
provides, among other things, with reference to the 
offieers and men of every Police Department "that 

40 any member of any such police force ,vho shall 
be ahsent from duty without jnst canse fm· the 
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te1'lll of five days continuously, shall at the expi -
n1tio11 of such five days cease to be a member of 
~mch police force." 

W-e find that the petitioner, ,villiam Kelly, by 
llis actjon in absenting himself from duty without 
per mission, \Yithout a leave of absence, and with -
out just cause from June 29, 1917, had cea sed and 
did cease to be a member of the police force of 
the City of Summit, prior to the date of his peti -
tio u to this Commission, and is not entitled to the 
Lenefits of the prn-visions of Chapter 160 of the 
1,aws of 1920. 

WHBREAS) William Kelly has applied to thi~ 
( 'ornmission for retirement as a patrolman and 
f01· suth pension as he is entitled to under the 
p· ovjsjous of an a.ct known and designated as 
Cha pter 160, Public Laws of the State of Ne,Y 
.Jersey for 1920, and this Commission having 
ca lJecl to its a:.;sista.nce a physidan representing 
the Police Department, and said vVilliam Kelly 
having likewise called to his aid a regularly 
licensed pract.iring physician; and said physicians 
and such other persons as were called with re -
s1,ett to the matter having duly testified unde1· 
oath, and this ( 1ornmission having considered the 
rnatter, 

BE IT R1DNOLVED hy the Police Pension Oommis -
siouers of t11e City of Summit, that said , iVillia.m 
Kelly js not entitled to the benefits of the pro -
vi~ions of an a.ct knmYn and designated as Chapter 
160. Pnhlir Ln,v:;;; of the State of New .Jersey for 
rn20. 

D:=t te1l, R11m111it. N . J., .Tune 17, 1925 . 
W. S. TOPPING, Chairman, 
1!f AR TIN ,T. FINNERAN, 
PHTLETUR R. HOLT. 

1() 
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30 
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'l'he said plaintiff in certiora r i by Alf r ed A. 
Stein his attorney, comes and prays that the p1·0-
ceedings and judgment of the Police Pension F1 P 

Commission of the City of Summit, taken and rt>n-
clerecl .Tm1e 16, 1925, ·wherein and . whereby · ii 
denied the application hy petition of the said 
,Ymiam Krlly the plaintiff in c•ertio r ari for a pen-
sion, and virl10rein and ·whereby said Commis sion 
oe eided that the said ,vmiam Kelly, plaintiff in 
e<;rtiorad , was not a member of the Polire De -
pn ·trnent . aml not in any way connect-eel with sai.<1 
rlepal'tnwnt at the time ·whe,n the 1:-rw gave ti> 
polirf'.men all(l fir emen the l'iµ;ht to a pension, and 
was not entit]e,d to a pension, may he set . aside arn1 

']J) 1·eYPrsPrl and for nothing holden for thP followi n:~ 

30 

40 

1. Be<..:arnse the said ,Yilliam Kelly, plaintiff as 
afore~m.id, ,,·as appointed a memher of the Polic e 
])epa1tmeut of the City of Smmnit, :Jlm·ch lG, 
1H05, with the rnnk of pat rolman, and has eve1· 
since that time l>een a mem lier of said department , 
,rnrl "·as not dismissed and <lid. not 1·esiµ:n, a.rnl i~ 
still a pafrolrnan of the dep:=trtrnent. 

2. Because the voters of the City of Summit at 
a general election held on November 4, mm, 
adopted the provisions of the Act of the legislatu re 
entitled, "An act providing for the pensioning of 
JJOlice officers an cl patrolmen in certain m unicipa 1-
ities of this State, Pamhlet laws of 1911 pag-e 104, 
and the supplements and amendments thereof , 
parnphlet laws 1914, page 219, a9-d the suppl e• 
ments a.n_d amendments thereof , and by reason of 
the adoption thereof rome within the provisions . 
of another rertain act of the legislatun~, Pamphh --t 
laws 1920 page 324. Section 9, which provides, that 
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said act of the legislature "shall take effect im -
mediately in every municipality in which a fund 
for the retirement and pensioning of policemen or 
:firemen, or either is now in effect." 

3. Because on February 6, 1921, the said Wil -
liam Kelly, plaintiff as aforesaid, then being a 
member of the police department, petitioned the 
Poli ce Pension Commission of the City of Summit, 
for retirement and pension eciual to one half of his 
bala ry, because of physical injuries s11stained while 
in the service of the department which wholly in-
cap:acitated him from pel'forming police dnty, was 
ent itled to recehre a pension under the law, which 
pension was rlPnierl h'.'r saicl Commission. 

4. Because the Police Pension Commission 
afor esaid denied the said William Kelly, plaintiff 
as aforesaid, a pension on his application for the 
same, as ~•·equired by law. 

5. Because the Police Pension Commission as 
aforesaid, denied the application of the said Wil -
lia m Kelly the plaintiff as aforesaid, for a pension 
on the g11ouncl that he was not a member of the 
police department of the City of Summit, before 
or at the adoption by the City of Summit of the 
pr ovisions of the Police and l?iremen's Pension 
Acts, on June 16, 1925, without legal evidence of 
any kind before them, in support of their :finding, 
an d when in truth and fact he was a member · of 
said police department of said City of Summit, at 
that time, and is still a member of the Police De-
par tment of the City of Snrnmit , and entitled by 
la w to he pf"nsioned. 

10 

20 
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6. Because the said William Kelly, plaintiff as 40 
aforesaid , was denied a pension as a patrolman of 
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the City of Smnmit, hy said Commission, when he 
was legally entitled to the same on his applicatio n 
so as aforesaid made by him for · such pension . 

7. Because the said 'William Kelly, plaintiff as 
af01·esaid, received injmies in April 1917, whil e a 
patrolman on the Po]ice force of the City of Su m--
rnit, whirb "·JwJly incapacitated him from servic es 
as a patrolman, and -which injuries so sustaine d, 
e:au~ing' such incapacity, entitled him to make sai <l 
nppliration hy petition to said Commission, and 
(--ntitle<l hirn to a heal'ing thereon, and a pensio n 
of 011e half of his salary as sneh patrolman, an ,l 
i he al Iowa.nee of said pension was nn lawfn]l )' 
denied him hy the ~ai<l Commission. 

8. 'l'hat the Police Pension Comm1ssion is not 
fovested with the right to determine, whether a 
police offk,er ahse11ted himself ·without just cause , 
m1der tlw ~tatnte provi<ling fo1· this, and so forfei t 
his offke. 

9. 'That the Police Pen~ion Commission had 110 

eYidence before it, from which it could determine 
that the said William Kelly , 1J1aintiff as aforesaid , 
was not a police officer-the only evidence before 
it being- that be was appointed and did not resign 
and wfls not dii;;;mis~ect.. 

10. ~Phat the Police Pension Commission; ex-
e,eeded the authority invested in it by law, ·when 
H attempted to decide that the said William Kelly , 
plaintiff as aforesaid, had forfeitfd his office as 
police officer of the City of Summit, the Oommis-
sjon not being invested with the authority or with 
the right to 1·emove members of the Police De-

40 partment from office. That even though the said 
William Kelly is alleged to have absented himself 
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"·itl1out leave for more than five days, he could 
11ot be di.smiss-ecl from his office without notice to 
hirn and a hearing had, so that he might have an 
oppor tunity to explajn that he was absent for just 
ra11se. 

11. ':rhat there was no legal determination by 
the proper authority, divesting him of his office of 
pa trolman. 

12. ':rhat he is still a member of the Police force 
of the City of Summit and was eligible for retire-
ment on his application. Because the said pro -
ceedings and finding of the Police Pension Com-
mission of the City of Summit are in divers other 
res pects illegal, unjust and oppressive and should 20 
lw set a~dclr-anfl for nothing holden. 

ALFRED A. STEIN, 

Attorney of Plaintiff 

in Certiorari. 

[2501] 

30 
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NOTICE AND GROUNDS OF APPEAL. 

NEW JERSEY SUPREME COURT. 

w ILLIAM KELLY, 
Prosecutor, 

vs. 

GEORGE D. CoRNISH ( amended 
from .William S. Topping) 
constituting the Police Pen -
sion Board of Summit, 

Respondents. 

Notice of 
Apveal and 
Groitnds of 
Avpeal. 

~ro Clement K. Corbin, attorney for respondents. 

10 

Sm: 20 
PLEASE TAKE NoTICE, that the prosecutor in the 

above-entitled cause appeals to the Court of 
Errors and Appeals in the last resort in all 
causes and from the whole of the judgment 
entered in this case upon the following ground: 
That the Supreme Court erred in giving judgment 
for the respondents and affirming the proceed-
ings brought up by the writ of certiorari, in -
stead of giving judgment for the prosecutor set-
ting aside the proceedings brought up for one or au 
more of the reasons assigned in the Supreme 
Court. 

Dated June 22, 1928. 

ALFRED A. STEIN, 
Attorney for Prosecutor. 

40 
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RULE FOR AFFIRMANCE OF JUDGMENT. 

NEW JERSEY SUPREME COURT. 

Prosecutor, 

vs. 
GEORGE D. CoRNISH ( amended 

from William S. Topping), 
MARTIN J. FINERAN and PHIL-
ETUS H. HoLT,. members of 
and composing the Police 
Pension Fund Commission of 
the City of Summit, FRED-
ERICK C. KANTZ, City Clerk 
of Summit and the City of 
Summit, 

Defendants. 

On 
Certiorari. 

Rule for 
Affirmance of 
Jitdgment. 

The Court having inspected the transcript of 
the proceedings of the Police Pensfon Fund Com-
mission of the City of Summit returned with the 
certiorari in this cause and the reasons assigned 
and heard the argument of counsel thereon and 
having duly considered the same, do order that 
the decision of the said Police Pension Fund 
Commission of the said City of Summit and the 
proceedings brought up by said writ be in all 
things affirmed with costs. 

On motion of 

CLEMENT K. CORBIN, 
Attorney of De-fendants. 

Rule entered this 16th day of March, 1928. 

10 
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OPINION OF SUPREME COURT. 
Filed March 9, 1928. 

NEW JERSEY SUPREME COURT . 

No. 262 May Term , 1927. 

w ILLIAM KELL y ' 

Prosecidor , 

vs . 

GEORGE D. CoRNISH ( amended 
from William S. Topping), 
constitu ting The Police Pen-
sion Board of Summit , 

Defendants . 

On 
Certiora ri . 

Before Justices Trenchard, Kalisch and K atz-
enbach . 

For the prosecutor, Alfred A. Stein . 
For the defendants, Clement K . Corbin . 

Per Ciiria1n : 
Police Pension Board of the City of Sum mit 

for a pension under the Police Pension Act, 
which became effective in that city on January 1, 
1920. The Board after a hearing made the fol-
lowing finding : '' We find that the pet itione r, 
William Kelly , did, in fact, abandon his posit ion 
as an officer of the Police Department of the City 
of Summit, in that from June 29, 1917, unt il 
'sometime in 1920' and to Februa ry 6, 1921, th e 
da~ e of his petition, he absented himself con-
tinuously from any pol ice duty without per-
mission, without leave of absence and withou t 
jus t cause .' ' 
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By article 16, section 3 of an act concerning 
Municipalities, chapter 152, of the laws of 1917, 
it is provided, inter alia, '' that any member of 
any such police force who shall be absent frum 
duty without just cause for ' the term of five days 
continuously, shall at the expiration of such five 
days, cease to be a member of such police force.'' 

If there was any testimony, before the board 
which tends to sustain the finding, then, accord-
ing to the settled legal rule, the finding will not 
be disturbed. 

The record before us discloses, that the last 
day of active duty of the prosecutor was April 
23, 1917. The .case is replete with incidents of 
the prosecutor's absenting himself from doing 
police duty without permission or without leave 
of absence and ·without just cause. There was 
also testimony in the case from which the board 
was warranted in finding that the prosecutor had 
abandoned his position as officer of the police 
force of the City of Summit, by the potent cir-
cumstances appearing, that he applied in 1920 to 
the mayor for re -instatement, which time ·was im-
mediately after the Police Pension law had been 
adopted in that city. It is true that the prose-
cutor denies that he applied for reinstatement, 
but as it was a controverted question of fact, its 
determin[ttion was for the board, and its finding 
will not be disturbed. 

The prosecutor's petition was filed on Feb-
ruary 6, 1921. The board after considering the 
petitioner's application, but without giving him 
a hearing, denied it. Upon reveiw by the Su-
preme Court the action of the board was set 
aside on the ground that the matter had been 
determined against the prosecutor without giving 
him a hearing. No further steps seem to have 
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been taken in the matter until 1925, when on 
June 17th, after a full hearing of the case against 
the , prnseeutor, the Pension Boa:rd found that 
the prosecutor was not entitled to a pension upon 
the facts developed by the testimony, , as above 
indicated. Ten months later a writ of certiorari 

10 was sued out of this court to review the action 
of the Pension Board. 

20 

so 

40 

Since the testimony tends to · s.upp0rt the find-
ings of the board, the writ is dismissed, with 
costs. 
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w ILLIAM KELLY, 
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BRIEF OF APPELLANT . 

(Italics ours except where otherwise noted.) 

Statement of the Case. 
This is an appeal from a judgment of the 

Supreme Court (p. 115), affirming the P.roceed~ 
ings of the Police Pension Fund Commission of 
the City of Summit declining to grant a pension 
to Prosecutor, William Kelly, claimed to be a 
member of the Police Department of the City of 
Summit ( decision of the Commission, p. 103, and 
resolution, p. 107) . The opinion of the Supreme 
Court is .printed (p. 116). 

The statutes, the construction of which are 
involved, are: Chapter 160 of the Laws of 1920 
(P. L. 1920, p. 324, 2 Cumulative Supplement to 
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the Compiled Statutes of New Jersey 1911-1924, 
p. 2376, sec. 136-3900 L), which act provides for 
the retirement of policemen and firemen in 
municipalities of this State, etc., and which act 
is conceded to be in effect in the City of Summit 
as of the date when prosecutor applied for a pen-
sion; Chaper 72 of the Laws of 1911 (P. L. 1911, 
p. 104, 2 Cumulative Supplement to the Compiled 
Statutes of ' New .Jersey, 1911-1924, p. 2361, sec. 
136-3900 E), an act providing for the pensioP.~ng 
of police officers and policemen in certain munici-
palities of this State, which act was in effect in 
the City of Summit prior to the act of 1920 above 
referred to, having been made applicable in the 
manner prescribed by the statute at an election 
held November 4, 1919 (p. 7), and which act was 
in effec t ·while prosecutor was still carried as a 
member of the Police Department of the City of 
Summit as "sick'' (p. 9); an act (P. L. 1885, 
p. 163, as amended, 2 Compiled Statutes of New 
Jersey, p. 2467), which provides for tenure of 
office of police and for the procedure in case of 
removal; the act concerning municipalities, com-
monly called the "Home Rule Act," Article 16 
(2 Cumulative Supplement to the Compiled Sta-
tutes of New Jersey, 1911-1924, p. 2154, sec. 136-
1603), the provisions of which act, so · far as 
material here, are precisely the same as those of 
the act of 1885 ( 2 Compiled Statutes of New 
,Jersey, p. 2467). 

It was conceded that: Prosecutor became a 
member of the Police Department on Mare-h 18, 
1905 (p. 4); he actively served until April 23, 
1917 (p. 8); upon April 24, 1917, he reported 
sick; he was carried upon the records of the 
Police Department as sick until December 31, 
1920 (pp. 8, 9) ; he was carried on the payrolls of 
the city until January 7, 1920, at which time he 
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was dropped from the payrolls by the City Clerk 
" without any authority" (pp. 68, 71). 

There is no question but that from the date 
that prosecutor reported sick, April 24, 1917 (he 
was on duty April 23, 1917), he was incapaci-
ta ted from performing his duties, and the physi-
cian who was called to the assistance of the Pen-
sion Fund Commission under section 2 of the act 
of 1920 (2 Cumulative Supplement to the Com-
piled Statutes of New Jersey, p. 2377, sec. 136-
3900 L), agreed with the physician of prosecutor 
that the condition of prosecutor was such as that 
he could not perform police duties. 

Prosecutor filed his application for a pension 
on February 6, 1921 (p. 5). The Police Pension 
Fund Commission, without hearing him, denied a 
pension upon the ground that he "was not 
member of the Police Department at the time the 
act went into effect, nor had he been in any way 
connected with it since," although he had been 
carried on the police records until December 31, 
1920. 

Upon certiorari, the Supreme Court set aside 
· the a:dion of the Commission (Kelly v. Merrill, 

1 N. J. Misc. 230), that court stating (p . 231): 
'' It is not denied that he ( the prosecutor) 

was duly appointed a policeman in 1905 and 
served as such until 1917, from which period 
his connection with the department is a dis-
puted question of fact. It is admitted that 
he was not removed from his office by the 
municipal authorities, but the commissioners 
assumed that he had impliedly resigned, or 
abandoned his office, without proof of any 
fact to support it. ·what the commission did 
was to hold the petition without action for 
nearly two years, and then without notice to 
the applicant, decided that he was not a mem-
ber of the police force, and, therefore, not 
entitled to the benefit of the act . This was 
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a judicial act determined against the pro-
secutor without a hearing, or notice that one 
would be afforded him.'' 

The Commission then granted a hea ring and 
testimony was produced. The position tak en by 
the city is indicated by the statement of Mr. Cor-
bin, who was counsel for the city, on page 15: 

"The point that we rest our motion on is 
that Mr. Kelly's course of action in connec-
tion with the police force was such that it 
amounted to a resignation; that he absented 
himself in such a way that it amounted to a 
resignation. Whether he was sick or not is 
not involved in the matter. It is a quest ion 
of his r elations to the force and his act ions 
in connection with his absenting himself , and 
what -we pr opose to show is that his cour se 
of action was such that he absented himself 
without leave of absence, and automatic ally 
ceased to be a member of the police force. 
* * *" 

Counsel relied upon the proviso in the rrenure 
of Office Act and in the Home Rule Act ( 2 Cumu-
lative Supplement to Compiled Statutes of New 
Jersey, 1911-1924, p. 2153, sec. 136-1603), "pro-
vided, that any member of any such police force 
who shall be absent from duty without just cause 
for the term of five days continuously, shall at 
the expiration of such five days cease to be a 
·member of such police force .'' 

The Pension Fund Commission in its decision 
(p. 103) found and determined that prosec utor 
was physically unfit to perform the duties of a 
patrolman. It then referred to certain of the 
testimony in the case (pp. 104, 105) from which 
it appeared, taking now only the testimony re-
ferred to by the Pension Fund Commiss ion, 
which was not all of the testimony in the case as 
will be hereafter indicated, that : everyone knew 
that prosecutor was sick from April 23, 1917, and 
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had, from thence onward, been incapacitated to 
perform active duty; in June, 1917, he produced 
a physician's certificate to that effect to the 
police authorities; he was offered, in June, 1917, 
a leave of absence without pay (p . 105); in 1920 
he applied to be put back on duty (p. 106) but 
was informed ·by the municipal authorities that 
the doctor had said that he was not physically 
fit (p. 106): and the Commission then determined 
that prosecutor abandoned his position as an 
officer of the Police Department in that "until 
's ome time in 1920' and, to February 6, 1921, 
the date of his petition, he absented himself con-
tinuou sly from any police duty, without permis-
sion, without leave of absence and without just 
cause'' and the Commission then ref erred to 
section 3 of article 16 of the Home Rule Act 
(2 Cumulative Supplement to the Compiled Sta-
tu tes of New Jersey, 1911-1924, sec. 136-3900 L, 
p. 2377), which reads: "that any member of any 
such police force who shall be absent from duty 
withoiit juist caitse for the term of five days con-

. tinuou sly, shall at the expiration of such five 
days cease to be a member of such police force." 

The Commission apparently conceived that, al-
though offered a leave of absence without pay, 
in June, 1917, prosecutor's failure to make (l{ 

formal application for such leave of absence with-
out pay was an abandonment of his position and 
that his remaining away without that formal 
leave, although everybody knew that he was ill 
and could not perform his duties, was absenting 
himself from duty "without just cause," although 
he was carried on the records of the department 
until December 31, 1920, as sick, which was a date 
afte r he had asked to be re-instated to active duty 
in 1920, which request was refused because he was 
unfit to perform active duties, and he was carried 
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on the payrolls until January 7, 1920, at which 
time he was dropped from the pay roll by the 
City Clerk without notice to him and without 
authority . 

The Supreme Court in its opinion, which re-
sulted in an affirmance of the procee dings 
brought up by certiorari, indicated that it r eached 

· the conclusion it did, not because it conceived 
that the Pension Fund Commission was right but 
because '' the testimony tends to support the find-
ings of the board" (p. 117). It said : "If there 
was any testimony before the board which tends 
to sustain the findings, then, according to the 
settled legal rule, the finding will not be dis-
turbed" (p. 117) . In so holding we submit the 
Supreme Court ignored section 11 of the Cer-
tiorari Act, 1 C. S. N. J . 405. 

The Supreme Court referred to the fact that 
in 1920 prosecutor applied for ''re-instatement '' 
as potent evidence from which the Commiss ion 
was justified in drawing the conclusion that pros-
ecutor had abandoned his position, but referen ce 
to the testimony of Merrill, who was the Mayor 
of Summit in 1920 and who is the witness who 
testifies as to this application for "re -insta te-
ment," indicates clearly, it seerris to us, that what 
actually occurred was that prosecutor told the 
Mayor that he would like to go back to some 
aictive duty. It is true the Mayor says he used 
the word "re-instate" (p. 77). But it is like-
wise true that the Mayor consulted with phys i-
cians as to whether prosecutor could perfo rm 
active duties (pp . 80, 81) . The Mayor knew that 
prosecutor had been a member of the force and 
that he had been ill and disabled from performin g 
active duties. He finally says (p . 84) : 

'' A He came to me as a new man, so fa r 
as police duty was concerned . '' 
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At this time prosecutor was still carried upon 
the police records as a member of the force, 
"sick," and continued to be so carried until 
December 31, 1920 (p. 9). The Mayor says that 
he looked at the city payrolls and that prosecu-
tor's name was not on it in 1920. He had been: 
dropped by the City Clerk January 7, 1920, with-
out notice to him and without authority (p. 68). 

The Mayor testified that he had full charge of 
ihe Police Department. Had he looked at the 
r ecords of his own department he would have 
found prosecutor's name thereon carried as ai 
member of the force "sick" ( p. 9). 

Prosecutor tells his story as to what occurred 
between himself and the Mayor in 1920 ( pp. 99, 
100) and, when the testimony of the Mayor and 
prosecutor is considered as a whole and the at-
tendant circumstances, it is clear, we submit, that 
prosecutor never applied for ''re -instatement', , 
in the sense of being put back upon the force. 
He did apply to be ''re -instated'' on some active 
duty. 

The very circumstance which the Supreme 
Court points to as significant, i. e., that this ap-
plication for "re-ins ta temen t" was made after 
the act of 1920 became effective indicates that the 
application could not have been for re -instate-
ment in the sense of a new appointment, for if 
prosecutor wanted a pension he was obliged to 
maintain that he was still a member of the force, 
and the application must, of necessity, have been 
to put him back on active duty. 

The Supreme Court, dealing with this matter 
of evidence, says : 

'' It is true that prosecutor denies that he 
applied for re -instatement, but as it was a 
controverted question of fact, its determina-



8 

tion was for the board, and its finding will 
not be disturbed.'' 

Under the statute, section 11 of the Certi orari 
Act. 1 C. S. of New Jersey, p. 405, in a case of 
this kind the burden is put upon the Sup reme 
Court of determining a disputed question of fact. 
That the Supreme Court refused so to do in the 
instant case and it is submitted that in th is it 
erred. 

It will be argued : 

1. There was no evidence before the Pensio n 
Fund Commission which warranted the finding 
of that Commission . 

2. The Supreme Court erred in not determ in-
ing the question, if there were any, of fact in-
volved . 

3. The Pension Fund Commission, under the 
circumstances of this case, had no power or au-
thority to determine that prosecutor had ceased 
to be a member of the Police Department. 

ARGUMENT. 

I. 
There was no evidence before the Pension Fund 

Commission which warranted the finding of that 
Commission. 

We have already referred to the facts that : 
the prosecutor was appointed as a member of 
the Police Department of Summit on March 18, 
1905 (p. 5) ; for a period of twelve years, or until 
April 23, 1917, he served _ on active duty; on Ap ril 
24, 1917, he reported sick (p. 8) ; he was carrie d 
on the records of the department as sick unt il 
December 31, 1920 ( p. 9) ; he was paid up to and 
including June 15, 1917 ( p. 61) ; he was carrie d 
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on the city payrolls until January 7, 1920 (p. 
68); the City Clerk then dropped him from the 
payroll without authority (p. 68). 

Dr. Keeney has been treating prosecutor since 
before 1915; prosecutor was suffering from 
arthritis, which is produced by exposure and chil-
liness, dampness, etc. (p. 21) ; the condition of 
pr osecutor became aggravated; in 1917 prosecu -
tor's condition became such as that he was physi-
cally unfit to continue his duties as patrolman 
(pp. 21, 22); June 18, 1917, Dr . Keeney gave 
prosecutor a certifica te that he had been ill and 
was unable to follow his occupation from May 1 
to June 18, and, at different times, he gave prose-
cutor similar certificates (pp. 22, 24); Dr. Kee-
ney continued to treat prosecutor and at no time, 
up to the date of the hearing, had prosecutor 
improved'' sufficiently to enable him to resume his 
duties as a police officer" (p. 24); on one ocea-

. sion prosecutor was sent South by Dr. Keeney 
in an endeavor to get relief; prosecutor also went 
to Dr. Humphrey, a specialist, at Dr. Keeney's 
suggestion (p. 27). 

Dr. Davis, assistant to Dr. Humphrey, testifies 
(p. 28) that: in January, 1919, prosecutor was 
admitted to the hospital clinic suffering from 
arthritis (p. 29); prosecutor came under Dr. 
Davis' observation in January, 1922; the treat-
ment of Dr. Davis had been continuous from Jan-
. uary, 1922, to the date of the hearing; prosecutor 
was incapacitated . from performing his duties as 
a patrolman (p. 31). · 

Dr. Bensley, who was called by the city, and 
who vvas the physician called to the assistance 
of the CommisRion under P. L. 1920, chapter 
160 (2 Cumulative Supplement to Compiled Sta-
tutes of New Jersey, p. 2377, sec. 136-3900 L), 
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_ agreed with Dr. Keeney that the condition of 
prosecutor was such "that he could not perform 
his duties as a policeman'' ( p. 72), and the Com-
mission found that prosecutor was unfit for the 
performance of his duties as a patrolman, and it 
is 'clear from the testimony that prosecutor had 
"received permanent disability in the perfo rm-
ance of his duty.'' This permanent disab ility 
commenced upon the date that prosecutor re-
ported sick April 24, 1917, and continued to the 
date of the hearing. 

The Pension Fund Commission found that pros-
ecutor came within the purview of the provis o 
of article 16, section 3 of the act concernin g-
municipalities (2 Cumulative Supplement to the 
Compiled Statutes of New Jersey, 1911-1924, p. 
2153, sec. 136-1603), "provided, that any member 
of any such police force who shall be absent from 
duty withoir,t jwst caitse for the term of five days 
continuously, shall at the expiration of such five 
days cease to be a member of such police force .'' 

![f it is contended that permanent disability is 
not just pause for absence, then it is hard to con-
ceive, we submit, what just cause wouid be. 

The city officials had full and complete knowl-
edge of the condition of prosecutor and recog-
nized that he was absent with just cause. 

Prosecutor describes his illness and conditio n 
(p. 34, etc.). He says: On the 24th of April , 
1917, he reported to Chief Brown of the depart -
ment, who said that it was all right "if you are 
sick and not able to -work,''; he gave the chief a 
certificate from a doctor; he was ordered away 
by his doctor; he gave the chief another cer-
tificate in June of 1917, which was produced by 
the city and marked P. 4. That certificate reads : 

"This certifies that Mr. William Kelly has 
been sick and unable to follow his own or 
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other occupation from May 1st to June 18th 
during which time he was under my profes-
sional care.'' 

(p. 22). 

Prosecutor continues that: on the advice of his 
doctors he went to F1orida on October 19, 1917 
(pp. 37, 38); prior to his leaving for Florida, 
and between October 14, 1917, the date of the 
certificate, and October 19, 1917, when he left for 
Florida, he gave the then . Chief of the Police 
Department, John P. Murphy, a certificate read-
ing as follows : 

"This certifies that Mr. William Kelly is 
under my care and is leaving Summit by my 
advice. October 14, 1927.'' 

1,his certificate was presented and accepted 
by the police authorities of Summit in October, 
1917. Murphy, the police chief, testifies to its 
receipt (pp. 10, 11). 

Yet the Pension Fund Commission has found 
that from June 29, 1917, prosecutor was absent 
from duty "withmtt just cause for the term of 
five days continitaitsly" (pp. 106, 107). 

This important certificate of October, 1917, 
is not ref erred to by the Commission. It is ·a 
complete answer to any contention that prosecu-
tor was absent "without just caitse." 

It is also a complete answer to the contention 
of the city that, in Jwie, 1917, by reason of what 
occurred between Mayor Fr:anklin and himself, 
hereafter to be adverted to, prosecutor re -
linquished his position, for if he had relinquished 
]1is position tl1en, why s1,tbseqitently should he 
have produced to the Police Department a cer-
tificate of incapacity and also why, subseqiiently, 
vms he carried upon the rolls of the Police De-
partment and upon the payrolls of the city 1 



Murphy, the present police chief , t estifies 
(p. 12) : 

"Did Chief Brown (the former chief ) tell 
you that Officer Kelly had reported to him? 

Mi. Corbin : I object . 
A Reported what to him? 

Q That he was sick. A I don't know 
that he ever did ; it was understood by every 
member of the Police Department that Officer 
Kelly was sick; I don't know that there was 
any particular conversation between mys elf 
and the chief ." 

Prosecutor says that he gave other certific ates 
than those produced (pp. 47, 48), and Dr. 
Keeney corroborates him to the extent that he, 
Dr. Keeney, gave him other certificates. 

The Supreme Court says in its opinio n (p. 
· 117): 

'' The case is rep lete with incidents of 
the prosecutor's absenting himself fr om 
doing police duty without permission or with-
out leave of absence and without just cause." 

We are unable to find in the record any in-
stance indicating that prosecutor absented him-
self, within the language of the statute, '' witho ut 
just caitse .'' The cause was his conceded in-
ability to perf arm his police duties . 

The Pension Fund Commission in its decisi on 
referred to what it swid was a fact (based, we 
submit, upon no evidence other than that the re 
was no formal written leave of absence, and' none 

· was required by a1iy rule) that prosecutor ab-
s0nted himself from duty without permissio n 
and without leave of absence from June 29, 1917, 
and the Supreme Court, in the statement jus t 
quoted, refers to instances of the prosecuto r 
absenting himself without permission or without 
leave of absence without, however , specifyi ng 
them . 
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Whatever may be the right of the Commission 
to determine that a person had automatically 
ceased to be a member of the Police Department 
because he has absented himself without just 
cau,se within the meaning of Section 3 of Article 
16 of the Home Rule Act (2 Cumulative Supple-
ment to the Compiled Statutes of New Jersey, 
,p. 2153, Sec. 136-1603), we submit that it is 
apparent that the Commission cannot determine 
that prosecutor has lost his rights as a police-
man because he absented himself without formal 
permission or leave for, upon this issue at least, 
he is entitled to be heard upon charg ·es, for vio la-
tion of the rides, by the police aidhorities, and 
in this case not only did the police authorities 
not charge him with violation of any rule but 
acti ·vely a1cquiesced in his remaining absence 
and contin1ted to carry him for years upon the 
records as a patrolman and there is no rule re-
quiring formal or other permission or leave in 
a sick case. 

The contention that prosecutor was absent 
without leave seems to center around what took 
place between himself and Mayor Franklin in 
June, 1917. Prosecutor says that he was paid 
up to the middle of June and then Mayor Frank-
lin held his check out (p. 40). He wrote a letter 
to Mayor Franklin (Exhibit P. 7, June 25, 1917, 
p. 50). In that letter he said: 

'' When I think of the years I have served 
and sacrificed the best part of my life, and 
have lost my health through service, which 
I think is plain to be seen, as you know 
yourself I have always done my duty faith-
fully. 

I feel very much hurt, as there has never 
been any of the other officer's money held 
back before on account of sickness. And I 
think if compared my time off with other 
members of the department, you will find 
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mine very small, I am sure sickness isn't 
a thing we wish for. 

Mayor, I wish to ask you to do me a 
favor, now as the new Police Rules have 
been adopted. I feel you could advance me 
the month of June salary, and allow me my 
fifteen days' vacation now : As you can 
understand it has cost me a big sum of 
money for doctor and trip I had to take, 
and also the high cost of living . The above 
will help me out very much now . I hope 
you will consider this matter . '' 

He received a letter from Mayor Frank lin 
dated June 29, 1917, which reads as follows 
(p. 44) : 

"I beg to acknowledge with thanks, re-
ceipt of your letter of June 25th. 

I regret that I am obliged to disagree with 
the conclusions of your said letter; and I do 
not think that you ought to feel hurt. I ad-
mit that ymi are and have been a sick man , 
both from your own statements and fro m 
what I have been told; but you have been 
given every possible consideration due to that 
fact, even to the extent of having a speci al 
beat to enable you to be near your home 
and to avoid , the necessity of sleeping at 
headquarters like the others. 

]
1 urthermore, you are in error when you 

say in your letter that your time off will 
be found to be very small, if compared with 
other members of the force. I have full y 
investigated that matter, personally. The fol-
lowing are the facts as to all officers ( except 
Officer McNamara, who, as is well known , 
was so sick that his life was despaired of; 
but even he, whenever able to be up, did day 
duty at least, instead of night duty). *, * * 

I have given the entire matter the most 
careful consideration, and I think the sug -
gestion I made to you is fair and just in 
every respect, both to the city and to your-
self, to wit, that you put back in Police Head -
quarters at once, all your police equipment , 
uniforms, ove rcoat , boots , ritbber overcoat , 
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etc., and w-rite me a letter requesting leave of 
absence without pay f ram J wne 15th until yow 
are well again, whereupon you, may apply to 
go on active duty again. If you do this at 
once, I will do as I promised you and sign 
your pay voucher for the period from June 
1 to June 15; and shall hope that yoit will 
soon be entirely recovered in health again . 

Yours very truly, 
RUFORD FRANKLIN, 

Mayor.'' 
I n response to that letter prosecutor delivered 

certain of his equipment, including his revolwff, 
to the chief (pp. 51, 52). He retained, however , 
his uniform, club and nippers and also retained 
his badge and was wearing his badge at the time 
of the hearing before the Commission (p. 102) . 

Mayor Franklin admits having a conversation 
with prosecutor in June, 1917 (pp. 86, 87), and 
he says he told prosecutor: 

''The voucher for Mr. Kelly's pay, dated 
June 15, was presented to me and I refused 
to sign it. Mr. Kelly had not served more 
than a few days since the first of January, 
1917, I had been for him a number of times , 
and had the chief send for him a number 
of times, and he had always refused to come 
and see me, so I refused to sign his pay 
check from June 1 to June 15, knowing that 
that would cause him to come there and see 
me. He did come to see me, as I recall it, 
about the eighteenth of June- I say the 
eighteenth of June, because that date is prob-
ably the date of his coming, since that date 
is the date of the certificate of Dr . Keeney . 
It was about at that time. He came and 
asked me why I had not signed his June 
15th pay voucher . I told him he had been 
absent from police duty since the first of 
January about sixty times up to the first of 
.Tune, according to the records of the Police 
Department, and that I felt that that was 
practically dismissal from the force on his 
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own part, and I ' couldn't pay any checks 
until he acted as a policeman . Mr. Kelly 
then handed me the certificate from Dr. 
Keeney, which stated Mr. Kelly had been 
ill from May 15th to that date. I asked Mr. 
Kelly if he felt that he could not do ordi -
nary desk work. He complained of the damp-
ness of the police room in which the officer 
slept part of the night-said that he had 
rheumatism and trouble with his feet, and 
I ·said to him that if he would return his 
equipment and take a vacation, after mak ing 
proper application for a leave of absen ce, 
that I would consider that matter, and if I 
felt that was proper, I woitld grant him a 
leave of absence without pay, for a spec ified 
time, until he became better and was able to 
resume police work . Mr. Kelly then left 
me, stating that he was satisfied with that. 
A short time after that I received a lett er 
from him, in which he complained of the 
matter and said he was not satisfied. That 
letter, I believe-'' 

Mayor Franklin then says that he rece ived 
from prosecutor the letter of June 25, 1917 (E x-
hibit P. 7), to which he replied by Exhibit P . 6. 

It is quite true that after the receipt of the 
. letter from Mayor Franklin of June 29, 1917, 
prosecutor made no formal application for leave 
of absence without pay nor was such forma l 
application necessary. The letter of May or 
Franklin admitted the illness of prosecutor and 
offered him leave of absence without pay unt il 
'' you are well again, whereitpon you, may appl y 
to go on active du.ty again." The mayor also of-
fered to sign the payroll voucher for the perio d 
from ,June 1st to June 15th. Although the re 
was no f annal application by prosecutor for 
leave of absence without pay, and although no 
formal leave of absence was granted, prosecutor 
was considered to be on leave of absence without 
pay and still a member of the department . 



17 

We have already adverted to the fact, that after 
this episode in June, 1917, in October, 1917, 
prosecutor produced, when he intended to leave 
for the South upon doctor's orders, a certificate 
from the doctor (Exhibit R. 1, p. 10), which 
was accepted by the authorities and no intimation 
given to prosecutor that he was no longer a mem-
ber of the force. 

Some months after this, according to the testi -
mony of Mayor Franklin, prosecutor '' came to 
me and said that he was better and would like 
to go on duty''; instead of telling prosecutor 
that he was no longer a member of the Police 
Department, Mayor Franklin, according to his 
own testimony, said (p. 88): 

"I told him that he had maintained so 
strongly before that, that he was not able 
to do duty, that I could not let him do any 
duty without having him physically ex-
amined, which seemed to be satisfactory to 
Mr. Kelly, until I asked him if he would 
attend to be examined." 

Mayor Franklin says that prosecutor refused 
to be examined by the doctors suggested by 
Mayor Franklin and that 

''I repeated to him that it was not for 
him to be satisfied but that it was for me to 
be satisfied, and that if he wanted to act on 
the force I would have him examined by a 
physician that I chose, and not by a physi-
cian that he chose." 

And the Mayor then says that prosecutor left in 
. an angry condition of mind. 

This was sometime in September or October , 
1917. 

Prosecutor says that he did see Mayor Frank -
lin but that the mayor said (p. 101) that he 
would communicate with Dr. Keeney and Dr . 
Dengler and set the time '' and let you know.'' 
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He heard nothing further from Mayor F ranklin 
(p. 101). 

It is immaterial which story of the conversa-
tion is correct . The testimony demonstrates that 
both prosecutor and Mayor Franklin, long aft er 
June, 1917, considered that prosecutor was a 
member of the Police Department, and the only 
question was as to his going back on active duty. 
He was not told that he was not a membe r of 
the department. He was n,ot told that the de-
partment would not accept the certificate in 
October, 1917 (Exhibit R. 1), as a sufficient ex-
c1tse for his remaining absent. There ·was no 
charge made against him, because he refu sed 
to be examined by Dr. Dengler (if, in fact , he 
did refuse which he denies), that he was dis-
obeying any orders and he was not brought up 
on charges. Whatever position he took at that 
time was acquiesced in. 

It is not contended by Mayor Franklin that 
prosecutor asked for reappointment or reinst ate-
ment to the force. On the contrary, Mayor Fra nk-
lin says that what he asked was to be resto red 
to active ditty, and there was no suggestion th at 
he was not a member of the force. 

Where, then, is there any evidence that prose -
cutor had abandoned his position as an officer 
of the police force of the City of Summit f 

As we have already stated, the Supreme Court 
referred to '' the potent circumstances appearing , 
that he applied in 1920 to the mayor for re-
instatement, which time was immediately afte r 
the Pqlice Pension Law had been adopted in 
that city." 

We have already referred to the testimony of 
Mayor Merrill, who became such in Januar y, 
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· 1920. He testified ( p. 77) that prosecutor came to 
him 

'' some short time after I came in as mayor 
and asked to be reinstated on the force; told 
me about his condition and wanted to be 
reinstated on the force. 

Q Did he use the word 'reinstated?' A 
To the best of my remembrance he did. 

Q Did you ever have any communication 
with him after that? A I think he came 
to see me after that time, sometime after-
wards, or else- I don't know whether he 
came to see me, or whether I saw him-I 
did talk with him after that." 

The whole force of this statement of the mayor, 
as evidence that prosecutor had abandoned his 
position on the force, depends upon the use of 
the word ''reinstated.'' 

Mayor Merrill testifies (p. 79): 
'' Q Are you positive that Mr. Kelly used 

the word 'reinstatement'? A To the very 
best of my knowledge and remembrance. 

Q He never made any application in writ-
ing to you, did he? A As I recall, no, 
none whatever.'' 

An application in writing is required in case 
of a new application to be appointed to the police 
force. 

The mayor then says that they talked about 
the physical condition of prosecutor and 

"Q And it is possible for you to be mis-
taken about his having used the word 'rein-
statement,' is it noU A I don't think so." 

The mayor admits that he knew of the illness 
of prosecutor (pp. 79, 80) and (p. 80): 

'' Q Didn't Dr. Keeney tell you that Offi-
cer Kelly was not able to do patrol duty? 
A As I remember, Dr. Keeney told me in 
general about his condition, covering some 
tjme past, and about his trouble with his 
feet, also some trouble with sickness that 
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he had had, but my recollection of it was, 
it was a general statement of his condition 
without any advice as to whethe r he wa~ 
able to patrol or do regular dutyf 

Q You told Dr. Keeney, did you not , that 
your inquiry was for thB purpose of learn-
ing whether or not Kelly was fit to do police 
duty or not f A Yes.'' 

Mayor Merrill also made inquiries of Dr. 
Humphrey . 

The mayor had previously testified in this 
case in September, 1922. The date of the last 
hearing before the Commission was in J une, 
1925, about three years later, and yet the mayor 
says that he remembered more at the time of.l 
the hearing before the Commission than he did 
at the time of his testimony three years befo re. 

Prosecutor testifies as to his talk with Mayor 
Merrill (p. 99), and says that: he never used 
the word "reinstate"; after a talk with Chief 

. Brown, he went to the mayor and said that he 
would like to try active duty in the daytim e; 
the mayor asked who his doctors were and the 
prosecutor told him "Dr. Keeney and Dr. Hu m-
phrey," to which the mayor replied "All right, I 
will take it up with the doctors and let you 
know.'' The prosecutor then walked out of the 
office and did not hear from the mayor for about 
two weeks, when lie called the mayor on th e 
telephone and asked him if he had communicat ed 
with the doctor, and the mayor replied "Y es, 
and you wouldn't be fit to go on police duty, and 
r.,nother thing, I understand you are not a mem-
ber of the Police Department.'' To this stat e-
ment of the mayor, prosecutor replied that he 
did not care to discuss that matter over th e 
telephone; that he would meet the mayor the 
next morning at his office. The next day he went 
to the office of the mayor, and the mayor told 
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him that in his condition he would not be able 
to do police duty '' and that they wanted good 
strong, able-bodied men on here, which I was 
at one time, but am no more.'' 

Upon the one issue upon which Mayor Mer-
rill's testimony is of any consequence whatever, 
i. e., whether prosecutor had abandoned his posi-
tion, it is quite immaterial what the rnayor -
thought. The important thing is as to whether 
what the prosecutor said amounted to an ad-
mission that he, the prosecutor, had abandoned 
his position, and the only matter that is relied 
upon, as indicating any such thought upon the 
part of prosecutor, is his use of the word, ac-

. cording to the mayor, ''reinstate.'' 

But as far as the mayor will finally go, upon 
whether prosecutor used that word or not, is to 
say that the word was used '' to the very best 
of my knowledge and remembrance" (p. 79), 
and the mayor says that he .does not think that 
he can be mistaken (p. 79). 

A careful consideration of the testimony of 
· the mayor indicates, we submit, that it is not 
probative evidence that prosecutor had aban-
doned his position. 

A very significant fact indicating that prose-
eutor did not abandon his position, is that there 
is no evidence that prosecutor had any other 
position or earned money elsewhere - vVhy 
should he have abandoned his position 1 

We concede, of course, that this court will not 
review questions of fact which have been de-
termined by the Supreme Court, but there must 
be some evidence of probative force to justify 
the application of the rule and we submit that 

,that evidence is lacking in the case at bar. 
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In Baldwin v. Shannon, 43 N. J. L. 596, the 
Supreme Court said, by Mr. Justice Reed , at 
page 602: 

'' The power of a court to order a non-
suit or direct a verdict does not depend 
upon the absence of all testimony in opposi -
tion to the case in favor of which the direc-
tion is given. The view that a mere scint illa 
of evidence was sufficient to carry a case 
to the jury is completely exploded in the 
English courts.'' 

'' The cases are reviewed in the· opinion 
of Willes, J., in the case of Ryder v. Womb-
well, heard in the Exchequer Chamber and 
reported in L. R. 4 Exch. 32. The rule de-
duced for them and applied to the cause 
then under consideration was this: Is the re 
evidence from which the jury could reason-
ably come to the conclusion that the facts 
sought to be proved are established 1 '' 

"In the case of Giblin v. McMullen, L. R. 
2 P. C. 317, 335, Lord Chelmsford approve d 
the rule enunciated in the last-named case 
in the following words: A course of recent 
decisions, most of which are ref erred to in 
Ryder v. W ombwell, has established a mor e 
reasonable rule, viz, that in every case, 
before the evidence is left to the jury, the re 
is a preliminary question for the judge, not 
whether there is literally t(;o evidence .. but 
whether there is any upon which a jury can 
properly proceed to find a verdict for the 
,party producing it, upon whom the onus of 
proof is imposed.'' 

' ' The rule laid down in these cases is 
adopted by the Supreme Court of the Unite d 
States in the following cases: Improvement 
~o. 1J . Munson, 14 Wall. 442,448; Pleasants v . 
Fant, 22 Wall. 116; and in the courts of 
New York and Maryland, in the following 
cases; Deyo v. N. Y. Central R. R. Co., 34 
N. Y. 9, and Davis v. Davis, 7 Harr. & J . 
36.'' 

'' This rule is equivalent, as I understand 
it, of the statement in the opinion in th e 
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case of Hartman v. Alden's Ex'rs, 5 Vroom 
_518, that the test is whether the verdict 
if rendered otherwise than as ordered, would 
have been set aside, or the more specific, and 
probably more accurate statement in the 
case ·of Denny v. Williams, 5 Allen 1, that 
if the case is such that the court would set 
aside any number of verdicts, then the court 
should instruct. '' 

The same rule applies where the Supreme 
Court is reviewing the judicial decision of a 
statutory tribunal in cases where that court can-
not consider the weight of the evidence. The evi-
dence before the special statutory tribunal must 
be such as that it can reasonably come to the · 
conclusion which did. No such evidence exists in 
the case at bar. 

And moreover, although we submit the statute, 
Section 11 of the Certiorari Act required the 
Supreme Court to review the facts, it made no 
finding of fact. 

The Supreme Court thought it important that 
the application for reinstatement was made im-
mediately after the Police Pension Law had 
been adopted in the City of Summit, but if the 
adoption of the Police Pension Law had anything 
to do with the conduct of prosecutor, it would 
have induced him to have applied, not for re-
appointment as a policeman, but for reinstate-
ment (if the word "reinstatement" was used) 
in his active duties. Prosecutor knew that if 
he were a member of the Police Department and 
disabled he would be entitled to a pension, and, 
if he were not a member of the Police Depart-
ment, he would not be entitled to a pension. 
What possible reason could he have had to apply 
for a new appointment to the police force, which 
he knew the city might decline for any reason 
or none 1 His own interest required that he 
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should insist upon his position as a policem an 
and, if he asked for anything, it would be only 
for ''reinstatement'' in the active discharge of 
his duties . The word "reinstatement," if it 
were used , is as applicable, or more so, to re-
instatement in his active duties, as it is to a re-
appointment . 

It is significant that the mayor says on page 84, 
'' He came to me as a new man, so far as 
police ditty was concerned.'' Of course he did, 
for the mayor had only became· such on the 1st 
of January, 1920, and prosecutor had not serv ed 
as a ~ oliceman since then up to the date of his 
conversation with the mayor . 

We submit that there was no testimony eithe r 
that prosecutor remained absent from his dutie s 
for five days without just cause, within the mean-
ing of Section 3 of Article 16 of the Home Rule 
Act (2 Cumulative Supplement to the Compile d 
Statutes of New Jersey, 1911-1924, Sec. 136, 
1603, p. 2153), or that he was absent witho ut 
leave or that he disobeyed any rules of the de-
partment or that he had abandoned his position . 

It is difficult, indeed, it seems to us, to argue, 
as the city does argue and the Police Com-
mission so found, that prosecutor had ceased to 
be a member of the Police Department in June, 
1917, when he was carried upon the police records 
until .December 31, 1920 , as a patrolman, "sick" 
(p. 9) and upon the payrolls of the city unt il 
the 7th of J anilary, 1920, when, although remain-
ing upon the police records, he was droppe d 
from the payrolls by the City Clerk withou t 
-authority (p. 68) . 
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II. 

The Supreme Court erred in not determining 
the question of fact if one was invalued. 

It appears from a consideration of the opinion 
of the Supreme Court that it did not determine 
any question of fact. 

The Supreme Court said ( p. 117) '' If there was 
any testimony before the board which tends 
to sustain the finding, then, according to the 
settled rule, the finding will not be disturbed.'' It 
further said ( p. 117) with respect to the issue of 
abandonment of the office: 

"It is true ·that the prosecutor denies that 
he applied for reinstatement, but as it was a 
controverted question of fact, its determina-
tion was for the board, and its finding will 
not be disturbed." 

The Supreme Court concluded its opinion by 
saymg: 

'' Since the testimony tends to support the 
findings of the board, the writ is dismissed, 
with costs.'' 

But under section 11 of the Certiorar1 Act, 1 
C. S. of N. J. p. 405, the duty is put upon the 
Supreme Court to determine '' disputed questions 
of fact as well as of law.'' 

If there was any evidence, which we deny, 
which created a question of fact we submit that 
the Supreme Court erred in not determining it 
and that for this reason the judgment of the 
Supreme Court should be reversed with direc-
tions to that court to determine the issue of fact 
in analogy to what was done in Atty. Gen. v. Ver-
don, 90 N. J. L. 494. 
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III. 
The Pension Fund Commission, under the cir-

cumstances of this case, had no power or author-
ity to determine that prosecutor had ceased to be 
a member of the Police Department. 

Under the Home Rule Act, section 5, article 
16, (2 Cumulative Supplement to Compiled Stat-
utes of New Jersey, 1911-1924, sec. 136-1605, p. 
2154) a member of the Police Department can-
not be removed except upon charges and afte r 
the charge or charges shall be publicity examined 
into by the appropriate board or body upon 
reasonable notice to the person charged. 

The board or authority having the sole power 
· to try and to discharge is the board or body 

having the authority to appoint. 
Carey v. Plainfield, 53 N. J. L. 311. 

Notwithstanding the fact that section 3 of the 
act above mentioned contains a proviso that if 
any member of the police force '' shall be absent 
from duty withoitt just cause for the term of five 
days continuously,'' he shall "at the expiration of 
such five days cease to be a member of such po-
lice force'' it is submitted that before, in fact, 
the member of the police force shall cease to be 
such there must be an adjudication, upon trial , 
that he has been absent for five days without 
caitse, and we submit that the only po,ver having 
the right to make such adjudication is the ap-
pointing power. 

In the case at bar the appointing power did 
not conceive that prosecutor was absent with-
out just caitse and no proceedings were taken to 
have it so adjudicated. On the contrary, prose-
cutor was instritcted to remain away until he 
had fully recovered and it was recognized by 
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all concerned that he was ill and unable to per-
form police duties, and certificates of his inability 
were presented by him and accepted by the city 
authorities, as is - conceded as late as October, 
1917, ( and he says other certificates were filed by 
him later) and he was carried upon the police 
records until December 31, 1920, and upon the 
payrolls until January 7, 1920, and yet the Pen-
sion Fund Commission has adjudicated that he 
ceased to be a member of the police force in 
Ju.ne, 1917, because he had been absent for five 
days withoid just cause. 

The adjudication of the Pension Fund Commis-
sion is, therefore, directly contrary to what the 
conduct of the authorities, having . the right to 
act, indicates. But even if the Pension Fund 
Commission could determine the question as to 
whether prosecutor had automatically ceased to 
be a member of_ the Police Department because of 
five days absence without just cause, there is not 
a scintilla of evidence in the case that he was 
absent "u·ithout just caiise," for it was conceded 
that he was ill and could not perform his duties 
and he was treated as absent, ''sick.'' 

It was wholly beyond the power of the Pension 
Fund Commission to adjudicate that prosecutor 
had ceased to be a member of the Police Depart-
ment because he was absent without leave and 
therefore had disobeyed a rule of the Police 
Department, because upon that issue, under sec-
tions 3 and 5 of the Home Rule Act, above re-
ferred to, he was certainly entitled to have 
charges preferred against him and an adjudica-
tion by the board or authority having the power 
to appoint and discharge and waive compliance 
with the rules. 
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Here, again, the evidence shows, beyon d dis-
pute, that prosecutor was treated as abse nt with 
leave although no farm .al application for leave 
was ever made . 

He was treated by the proper authorit ies as 
absent with leave without pay . He was offered 
that leave. ( See the letter of Mayor Fra nklin 
of June 29, 1917, P. 6, p. 44) and, although he made 
no formal application, in pursuance of that lett er 
he returned certain of his equipment, reta ining 
other of it, however, including his badge, clearly 
indicating that he considered himself still a mem-
ber of the Police Department (p. 102). 

And that he was considered absent with leave, 
without pay, is indicated by the fact that he was 
carried on the police records until Decembe r 31, 
1920, and upon the payrolls until January 'J, 1920, 
when the City Clerk dropped him from the pay-
rolls without authority and without notice to 
him. 

But no rule of the Police Department was pro-
duced which prosecutor could be claimed to have 
violated by remaining absent without special 
leave, where the absence was caused by illne ss. 
The rules of the department produced (pp. 61, 62, 
63) all refer to the "granting of leave of absenc e 
with pay." 

There is no requisite in any rule that a special 
leave of absence must be granted where the mem-
ber of the police force is absent because of in, 
ability to perform his duties. Absence withou t 
leave is not equivalent to absence '' from dut y 
without jiist cause,'' as those words are used in 
section 3 of article 16 of the Home Rule Act, ( 2 
·cumulative Supplement to Compiled Statutes of 
New Jersey, 1911-1924, sec. 136-1603, p. 2153) for 
a member of the police force, too ill to perfor m 
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his duty, may be absent with just cause although 
without leave. 

So with respect to the claim that prosecutor 
had abandoned his office. If the contention o.f 
the municipal authorities was that he had aban-
doned his office and so had ceased to be a member 
of the Police Department, it was the duty of the 

. appointing power to charge him with having 
abandoned his office and to give him an opportun-
ity to be heard under article 16 of the Home Rule 
Act. But the municipal authorities took no such 
position. On the contrary, they carried him upon 
the police records as sick until December 31, 1920, 
and upon the payroll until January 7, 1920, clear-
ly indicating that, at least up to December 31, 
1920, the appropriate authority did not consider 
that he had abandoned his position. No one con-
tended that he had abandoned his position itntil 
he filed his application for a pension. When did 
he abandon his position 1 Certainly not up to 
October, 1917, when he filed a certificate with the 
municipal authorities that he was too ill to per-
form his duties, nor up to December 31, 1920, so 
far as any indication to the municipal authorities 
was concerned, for if so, why did they carry him 
upon the 'police records 1 He filed his peittion for 
a pension on February 6, 1921, or a month and 
six days only after he had ceased to be carried 
upon the police records as a patrolman, ''sick.'' 

Whether he had abandoned his positfon or not 
is a matter resting upon his intent and there is 
no evidence of probative value that he intended 
to abandon his position and nothing which he did 
do led the municipality to perform any act which 
would lead to the application of the doctrine of 
estoppel. His retention of his badge and a part 
of his equipment is plenary evidence that he 
never abandoned his position. 



30 

Conclusion. 
It is apparent from the testimony , we submit, 

that it was not until prosecutor filed his pet ition 
for a pension on February 6, 1921, that the matt er 
of absence for five days without just cause, and 
the matter of abandonment, was thought of as 
an excuse to avoid the payment to prosecuto r of 
a pension for admitted disability contracte d in 
the discharge of his duties after he had served 
the City of Summit for a period of twelve years. 
Up to that time the appropriate city autho rities 
had treated him as a member of the fo rce as 
absent, withou ,t pay, sick. 

Why, if this man was not considered as a. 
member of the department, when he filed his 
petition on February 6, 1921, did not the Pens ion 
Fund Commissioners act on it immediately1 In-
stead the board did nothing for nearly two years, 
and then without notice to him, dismissed the 
petition. Why the delay 1 Why was he not im-
mediately met with the contention that he was 
not a member of the force. 

It is respectfully submitted that the judgm ent 
of the Supreme Court should be reversed and 
the proceedings brought up by writ of certio rari 
set aside . 

Respectfully submitted, 
ALFRED A. STEIN, 
MERRITT LANE, 

Of Counsel with Prosecutor . 
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BRIEF OF RESPONDENTS. 

Statement of the Case. 

Appellant applied to the respondents, constituting 
the Police Pension Board of the City of Summit, 
for a pension under the terms of the Police Pension 
Act, which became effective in said City on January 
1, 1920. 

The Board found that the appellant was formerly 
a member of the Police Force of the City of Sum-
mit, and that he is unfit for the duties of a patrol-
man, but denied him a pension for reasons which 
they state as follows : 

"We find that the petitioner, William Kelly, 
did, in fact, abandon his position as an officer 
of the Police Department of the City of Sum-
mit, in that from June 29, 1917, until 'some 
time in 1920' and to February 6, 1921, the date 
of his petition, he absented himself continu-
ously from any police duty, without permission, 
without leave of absence and without just 
cause. 
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"Article XVI, Section 3, of an Act Concern-
ing Municipalities, Chapter l52 of the Laws of 
1917, provides, among other things, with refer-
ence to the officers and men of every Police 
Department 'that any member of any .such po-
lice force who shall be absent from duty with-
out just cause for the term of five days con-
tinuous1y, shall at the expiration of such five 
days cease to be a member of such police force.' 

"We find that the petitioner, William Kelly, 
by .his action in absenting himself from duty 
without permission, without a leave of absence, 
and without just cause from June 29, 1917, had 
ceased and did cease to be a member ·of the 
police force of the City of Summit, prior to 
the date of his petition to this Commission, and 
is not entitled to the benefits of the provisions 
of Chapter 160 of the Laws of 1920" (p. 106). 

A writ of certiorari was allowed to review this 
opinion with the result that the Supreme Court 
affirmed the decision of the Board. The Supreme 
Court reviews briefly the testimony and finds: 

"The case is replete with incidents of the 
prosecutor's absenting himself from doing pol-
ice duty without permission or without leave of 
absence and without just cause" ( p. 117). 

and concludes its opinion with the comment: 

"Since the testimony tends to support the 
findings of the Board, the writ is dismissed 
with costs" ( p. 118) . 

This appeal now brings up the judgment of the 
Supreme Court for review before this tribunal. 

The detail facts are set forth in appellant's state-
ment of the case but are interspersed with argu-
ment. 

We shall deal with the facts on our brief of the 
argument according to the rules. 
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BRIEF OF THE ARGUMENT. 

I. 

There was evidence to support the find-
ing of the police pension fund conimis-
sion and the decision of the Supreme 
Court affirming the same. 

Tivis Court will emwmvne into a finding of fact by 
the Supreme Court 011,ly to ascertain whether there 
is any le_qal evidence to support it. 

Some fifteen years ago another policeman by the 
name of Kelly, who was a member of the Jersey 
City force, suffered a reduction in rank on account 
of neglect of duty and misconduct, and took his 
case to the Supreme Court, which affirmed the con-
viction. Kelly appealed to this Court, which af-
firmed the judgment of the Supreme Court saying: 

"On a review of the conviction before the 
Supreme Court on certiorari, that court exam-
ined the whole evidence and decided that the 
conviction was justified by the weight of evi-
dence. The case has again been argued before 
this court as though a review could again be 
had on weight of evidence, but under the well 
settled rule this court will not examine into a 
finding of fact by the Supreme Court farther 
than to ascertain whether there is any legal 
evidence to support it. Our examination satis-
fies us that there was ample evidence for the 
board and the Supreme Court to base their 
findings upon; and we find no prejudicial error 
in the admission or rejection of evidence or in 
other rulings by the trial body. The judgment 
of the Supreme Court will be affirmed." Kelly 
v. Police Commissioners) 85 N. J. L. 373. 

The opinions of both courts are reported together. 
That case is exactly in point and it is unnecessary 

to cite further cases of which there are many in the 
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reports. Indeed that this is the law is concede d by 
appellant (brief, p. 21) . 

Appellant discusses the .testimony at great lengt h 
both in his statement of the case and in Point I of 
his argument. Even from the argumentative pre s-
entation of the facts there made, it is appare nt 
there was evidence to support the finding of fact s, 
and that what appellant desires this Court to do is 
to review the finding on the weight of evidence and 
make a new decision. Such a review this Court will 
not undertake. 

It is necessary for us however to point out where -
in the facts sustain the decision of the Police Pen -
sion Board and the judgment of affirmance by the 
Supreme Court. We therefore review the evidenc e 
.chronologically as follows: 

March 18, 1905, William Kelly, appellant here in, 
appointed member of the police force. 

April 23, 1917, last day of active duty. 
April 24, 1917, reported by telephone to the late 

George ,v. Brown, then Chief of Police, that he was 
sick and unable to work, and thought he would be 
home about two weeks ( p. 34, 11. 10 to 27). 

May, 1917, Kelly claims he gave Chief Brown a 
doctor's certificate and went away for about two 
weeks (p. 34, 1. 30). 

June 18, 1917, prior to this date, on a number of 
occasions, Mayor Franklin had summoned appel-
lant to appear before him but he had always failed 
to appear, so the Mayor finally refused to sign his 
pay check for the period from May 1st to June 15th, 
in the expectation that that would bring him in. 
The refusal had the desired result and on June 18th 
Kelly appeared before the Mayor (p. 87), bringing 
with him a doctor's certificate ( p. 86, 11. 25 to 35, 
Ex. P4, p. 22, 11. 30 to 40). At this time the Mayor 
asked Kelly if he felt he could not do ordinary desk 
work but elicited a complaint of the dampne.ss of 
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the police room where the officer slept part of the 
night (p. 87, 11. 30 to 35). The Mayor then offered 
to grant him a leave of absence without pay if he 
would make the proper application ( p. 87, l. 35), 
but this application was never made (p. 98, 1. 37). 

It will be seen that Kelly made no effort to report 
for duty on April 24, 1917. He did not apply for 
a leave of absence but he was perfectly willing to 
sit back and draw his pay indefinitely. As long as 
his pay was forthcoming he did not even comply 
with the direction of the Mayor to appear before 
him. When the Mayor finally held up his pay then 
he appeared quickly enough (p. 87, 1. 15) and the 
June 18th conference with Mayor Franklin took 
place. At that time the Mayor told him that he con-
sidered that he had practically dismissed himself 
from the force on his own part ( p. 87, 1. 25) . In 
other words he had abandoned his position which 
had resulted in an implied resignation. The Mayor 
offered to consider a proper application for a leave 
of absence ( p. 87, 1. 36). Kelly refused to ask for 
a leave of absence. 

June 25, 1917, appellant wrote a letter to Mayor 
Franklin (Ex. P7, p. 50), in which he complained 
that his money had been held back, that he had lost 
his health through service and that his time off 
compared with other members of the department 
was very small and requested that the Mayor ad-
vance him his salary for the month of June and 
allow him fifteen days' vacation. 

His letter shows that Kelly was familiar with the 
rule of the Police Department which were at that 
time being revised and newly adopted ( p. 51, 1. 20). 
The rule with respect to leaves of absence is as 
follOWS': 

"12. Members of the uniform police force, 
upon making proper requisition therefor to the 
Captain of Police, may be granted leave of ab-
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sence with pay for a vacation or other purpose 
not to exceed sixteen days in any calendar year. 

"Except with the approval of the Mayor and 
]

1 ire and Police Committee of the Common 
Council, not more · than fourteen days' leave of 
absence with pay in any calendar year shall be 
granted any officer or employee of the depart-
ment on account of sickness" ( p. 61, 1. 41, to p. 
62, l. 17). 

June 29, 1917, the Mayor replied to Kelly's let-
ter (Ex. P6, pp. 44 to 45), refusing to advance him 
his salary for the month of June and suggesting 
that he make written application for leave of ab-
sence without pay ( p. 45, I. 28). The Mayor fur-
ther states that he disagrees with the conclusion 
stated in Kelly's letter, although he admits that 
Kelly was a sick man, and points out that every 
possible consideration had been given to him, that 
he had been allowed to have a special beat so as to 
be near his home and takes the troubl e to point out 
in detail that, with the exception of the case of an 
officer who was so sick that his life was despaired 
of, he had been absent more times than any other 
offi.cer since the first of January, in all seventy-
seven nights. At the end of the letter, Mayor Frank-
lin suggests that he return at once to police quar-
ters his equipment, uniforms, etc., and write a let-
ter requesting a leave of absence without pay from 
June 15th, until he should be well again, whereupon 
he might apply to go on active duty again. The 
Police Pension Board of Summit found that from 
that day William Kelly ceased to be a member of 
the Police Force of the City of Summit, having 
abandoned his position and absented himself from 
duty without permission, without leave of absence 
and without just cause (p. 106, 1. 28). 

To this letter Kelly did not reply, he did not re-
port for work; he did not return at once his equip-
ment but waited eleven months before doing so, al-
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though appellant's brief would have the court be-
lieve he returned it promptly; nor did he take any 
steps toward keeping his record regular or main-
taining his standing on the force. At no time did 
he ask for a leave of absence or show a willingness 
or inclination to comply with the directions of the 
Mayor, who is responsible for the Police Depart-
ment. He simply stayed away and if ever there was 
a case where a municipal employee abandoned his 
job, it certainly is this ca,se. 

September, 1917, · Kelly saw Mayor Franklin hav-
ing been sent for by the Mayor ( p. 39, I. 11). At 
this time, the Mayor says that Kelly said that he 
was much better and would like to go on duty, but 
in view of the fact that he had maintained so 
strongly that he was unable to do duty, the Mayor 
insisted upon his taking a physical examination and 
suggested that he be examined by Dr. Dengler, who 
was present at the City Hall at the time ( p. 88, l. 30, 
et seq.). Kelly admits that the doctor was there 
at the time ( p. 101, 1. l9), but he refused to be ex-
amined and became quite excited and stated that he 
would not be examined by any physician except his 
own. This circumstance impressed it~elf very force-
ably on Mayor 1~..,ranklin's memory and he testified 
very positively on the subject ( p. 89, 11. 10 to 30; p. 
92, II. 20 to 30 ; p. 96, 11. 6 to 30) . Kelly does not 
deny that he refused to have Dr. Dengler examine 
him, but attempts to qualify his denial by stating 
that he wanted his own physician to be present (p. 
39, 11. 20 to 35). 

October 18, 1.917, appellant went to Chief Mur-
phy, then captain, and presented a doctor's certifi-
cate stating that he was under the physician's care 
and leaving town October 14, 1917 (Ex. Rl, p. 10, 
11. 30 to 40). He actually went south October 
19th ( p. 38, 1. 16). No leave of absence was asked 
for (p. 73, 11. 18 to 30). 
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May 20, 1918, appellant returned the equipmen t 
belonging to the city in response to Mayor Fr ank-
lin's request made June 15th previous, and received 
a receipt therefor from the Chief of Police ( Ex. PS, 
p. 54, 11. 20 to 30) . 

November 4, 1919, Police Pension Act adopted in 
the City of Summit. 

The record fails to show that he made the slighte st 
move to return to the Police Department, and t ake 
up his duties therein, or endeavor to maintain his 
status by asking for a leave of absence, all throu gh 
the years 1918 and 1919 ( p. 72, 11. 35 to 40 ; p. 98, 
1. 38). What could a city employee do more th an 
what this man did to indicate that he had aband -
oned his position. 

In January or February, 1920, appellant went t o 
Mayor Merrill who succeeded Mayor Franklin an d 
asked to be re-instated (p. 77, 11. 6 to 11). The 
time of this application is significant following so 
closely upon the adoption of the Police Pension Law 
and the retirement of Mayor Franklin, on January 
1, 1920. Mayor Merrill is positive that the word re-
instated was used by Kelly in making his applica-
tion (p. 79, 11. lO to 12; 11. 15 to 18; p. 81, 11. 35 to 
40). This Kelly denies. 

He argues at length in his brief why Mayor Mer-
rill's testimony should be disregarded. We submit 
that the testimony of Mayor Merrill, who was not 
in office eithei· at the time that Kelly ceased his ac-
tive duty, or within two years thereafter, and who 
had retired from office by the time his testimon y 
was taken, should be given great weight in this con-
nection and is certainly evidence supporting th e 
finding of facts in the court below. Ex-Mayor Mer-
rill is noted for his high degree of fairness in his 
dealings with all men and should carry great 
weight, and it is to be noted that no suggestion is 
made that Mayor Merrill was not disinterested and 
fair in giving his testimony. 
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Kelly never contributed to the Police Pension 
Fund ( p. 53, 11. 18 to 20). If he should receive a 
pension, the other officers on the force would be 
placed in the position of being forced to contribute 
to the support of a man who did no duty, received 
no pay and continuously absented himself for over 
two and one-half years before the Pension Act took 
effect in Summit. 

Appellant stresses in numerous places the alleged 
fact that Kelly's name was left, on the record show-
ing patrol service, as sick until December 31, 1920 
(p. 9, 1. 7). This date to the knowledge of counsel 
should be December 31, 1919, an error was made in 
transcribing the testimony; the context if read as a 
whole clearly shows this to be the fact (p. 30, 1. 36; 
p. 74, 1. 21). Much of appellant's argument falls 
when the proper date is considered. Appellant also 
points out that his name had been left until January 
7, 1920 on the informal memorandum used by the 
City Clerk to make up his payrolls, although no 
pay checks had been made to him after June 15, 
1917. Both these records are unofficial and really 
memoranda for the convenience of the officials keep-
ing them. Neither is a roll of the department bind-
ing on the city ( p. 69) . . Even if they were official 
records they would not control this case. 

On April 6, 1921, Kelly makes his application for 
a pension ( Ex. P2, p. 5, 1. 30) . It appears that 
a period of :fifteen months has passed since Kelly 
has been dropped from the informal records re-
ferred to above before he files his petition for a 
pension. 

This course of action as shown by the evidence, 
certainly supports the :finding of facts made by the 
Police Pension Board and the Supreme Court, and 
this Court will not review the finding of facts fur-
ther but will affirm the Supreme Court. 
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II. 

The Supreme Court determined the 
facts . as required by Section 11 of · the 
Certiorari Act. 

Appellant makes a short argument, based on the 
Supreme Court's opinion, in an attempt to show 
that the statement of that court, that the testimony 
"tends to sustain" the :findings of the Board, is not 
such a determination of disputed questions of fact 
as is required of that court by Section 11 of the 
Certiorari Act. 

This argument is merely a quibble, and is com-
pletely answered by reading in full what the Su-
preme Court says. We quote at length from the Su-
preme Court's opinion, as follows ( p. 117) : 

"If there was any testimony, before the 
board which tends to sustain the finding, then, 
according to the settled legal rule, the finding 
will not be disturbed. 

"The record before us discloses, that the last 
day of active duty of the prosecutor was April 
23, 1917. The case is replete with incidents 
of the prosecutor's absenting himself from do-
ing police duty without permission or without 
leave of absence and without just cause. There 
was also testimony in the case from which the 
board was warranted in :finding that the prose-
cutor had abandoned his position as officer of 
the police force of the City of Summit,, by the 
potent circumstances appearing, that he ap-
plied in 1920 to the mayor for reinstatement, 
which time w.as immediately after the Police 
Pension law had been adopted in that city. 
It is true that the prosecutor denies that he 
applied for reinstatement, but as it was a con-
troverted question of fact, its determination 
was for the board, and its :finding will not be 
disturbed. 
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"The prosecutor's petition was filed on Feb-
ruary 6, 1921. The board after considering the 
petitioner's application, but without giving 
him a hearing, denied it. Upon review by the 
Supreme Court the action of the board was set 
aside on the ground that the matter had been 
determined against the prosecutor without giv-
ing him a hearing. No further steps seem to 
have been taken in the matter until 1925, when 
on June 17th, after a full hearing of the case 
against the prosecutor, the Pension Board 
found that the prosecutor was not entitled to 
a pension upon the facts developed by the testi-
mony, as above indicated. Ten months later 
a writ of certiorari was sued out of this court 
to review the action of the Pension Board. 

"Since the testimony tends to support the 
findings of the board, the writ is dismissed, 
with costs". 

Just what more the appellant could ask from the 
Supreme Court is hard to understand. The Supreme 
Court considered the question of fact, determined 
that the facts tended to support the findings of the 
Board, that u the ca,r;,e is replete with incidents of 
the prosecutor's absenting himself'', and that there 
was testimony ufrom which tihe board uJ.as 1oor-
ranted in fondring that the prosecutor had ab(//n-
doned lvis position'' and consequently did not dis-
turb its findings. 

T'his finding is very similar to that of the Su-
preme Court in Kelly v. Police Commissioners, 
supvra, which was sustained by this Court. The 
finding of the 'Supreme Court in that case is as 
follows ( p. 373) : 

"The case has abundance of evidence to sup -
port such :finding. The existence of the evil 
was fully proved and there was evidence to 
show that during the period of prosecutor's 
reports to the contrary, the vice was existing 
and that he had been notified or warned of that 
fact. 
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"While it is the duty of this court under an 
existing,statute (Pamph. L.1907, p. 95) to con-
sider and weigh the evidence and has done so, 
yet we find nothing to disturb the result 
reached by the police board. Our conclusion 
is that the conviction was legally made and 
should be a:fftrmed" ( Kelly v. PoUce Commis-
sioners, 85 N. J. L. 373). 

The Supreme Court properly cons 1idered the evi-
dence and it should be sustained. 

III. 

The finding by the Police P .ension Fund 
Cotnmission on the question of Kelly's 
membership in the police department 
was a duty imposed upon the board by 
statute in order t.o determine his right 
to a pension. 

The duty above referred to is imposed by Article 
XVI, Sec. 3 of the Home Rule Act in the words we 
have italicized in that Section, which we quote jn 
full as follows : 

"3. The officers and men employed in every 
municipal police department shall severally 
hold their respective offices and continue in 
their respective employment during · good be-
havior, efficiency and residence in the munici-
pality wherein they are respectively employed ; 
and no person shall be removed from office or 
employment in any such police department or 
from the police force of any such municipality 
for political reasons, or for any other cause 
than misconduct, non-residence or disobedience 
of just rules and regulations established or 
which may be established for the police force 
in such municipality; provided, that any mem-
ber of any such police force who shall be absent 
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from dut,y without just CWU,Se for the term of 
five days continuously, shall at the empir<ttion 
of such five days cease to be a member of such 
poUce force; each member and officer of any 
such police force s,hall be a citizen of the 
United States and a resident for two years next 
preceding his appointment of the municipality 
in which he is appointed; he must be of good 
moral character, sound in · body and in good 
health, and able to read and write the English 
language intelligently; and provided, further, 
that it shall be lawful for the board, body or 
· person in the respective municipalities of this 
State having authority to employ members of 
the police department therein, to employ offi-
cers or men temporarily in case of emergency 
or for parts of years, in cases where their serv-
ices are not needed through · the entire year; 
and discharge them at the expiration of such 
temporary employment" (P. L. 1917, C. 152, p. 
359). 

A careful reading of this clause is very enlighten -
ing. It first provides that the tenure of office shall 
be during good behavior, efficiency and residence 
&c., then provides that removal shall not be for any 
other cause than incapacity, misconduct, non-resi-
dence and disobedience of just rules, etc. These two 
provisions are then qualified with the proviso that 
any member of such police force who shall absent 
himself from duty, without just cause, for the term 
of five days continuously, shall at the expiration 
of five days cease to be a member of such police 
force. The following provisions of the section have 
nothing to do with the proviso but state certain 
qualifications that each officer and member of the 
force must have in order to be appointed. 

Appellant seems to have confused the duty of the 
Police Pension Fund Commission to determine the 
fact of an applicant's membership in the depart-
ment, with the power of the appointing body to try 
a delinquent policeman on charges and dismiss him 
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from the police force. Citing Oarrey v. Plainfield, 
53 N. J. L. 311. That case had to do with a trial 
on charges, and is not in point. 

Appellant argues that the words in question do 
not have their apparent meaning; that the proviso 
above mentioned is entirely without force in the 
absence of a trial on charges and a removal from 
office of the delinquent member who has absented 
himself. We submit that the act is capable of no 
such construction. If such meaning was the inten-
tion of the framers of the act, it will be seen at once 
that the proviso is mere surplusage, the provisions 
of the first part of the section are all sufficient to 
make possible the removal of an officer for absence 
from duty. The establishment of a rule providing 
that an officer who is absent :five days continuously 
without just cause shall cease to be a member of the 
force, would be an all sufficient basis for the bring-
ing up of a delinquent officer on charges and his 
dismissal from the force. 

The legislature however desired to make certain 
that no policemen shall be appointed who can con-
tinuously neglect their duties and still through pol-
itical favor remain members of a police force. Far 
from being inserted in the act for the purpose al-
leged by appellant, the section in question, when 
read as a whole, clearly shows the intention of the 
legislature to safeguard the citizens of the State 
against the abuse of placing or leaving persons on a 
police force for political reasons. That political 
reasons were in the mind of the legislature at the 
time this section was framed, is. shown by the fact 
that just a few lines ahead of the proviso there is 
a clause prohibiting the removal of an officer for 
political reasons. The converse of the situation nat-
nrally requires that no person shall be allowed to 
continue in office for political reasons while absent-
ing himself from duty. 



15 

In the case of Van Horne v. Donnelly, 96 N. J. L. 
345, a janitress in the Fire Departmemt of the City 
of Trenton applied for retirement on a pension. The 
Pension Board. refused the application "for the sole 
reason that the relator in the opinion of the mem-
bers of the commi ssion is not a member of the Fire 
Department of the City of Trenton, within the 
meaning of the Act of April 15, 1920, and. is not 
entitled to the benefits of s-aid act." The Court re-
viewed the record and was of opinion that it would 
not support the view of the commission. The case 
bears directly on the point urged by appellant, that 
the commission was without power to review appel -
lan t's membership in the Police Department, and 
supports our position. The Court reviewed the rec-
ord on the point and determined the question ad-
versely to the contention of the Pension Board; no-
w here does the Court state that it has any doubt 
as to the Board's power to determine the status of 
members with respect to the force. 

As appellant points out this matter has been the 
subject of two writs of certiorari, the first of which 
was argued. before Justice Bergen sitting for the 
Supreme Court, who sent the matter back to the 
Police Pension Board for re-consideration because 
no proper hearing had been accorded Kelly. Kelly 
v. Merrill) 1 N. J. Misc . 230. Justice Bergen says, 
page 231, that Section 2 of the Police Pension Act 
of 1920, 

"Clearly intends that the applicant shall have 
a hearing; with opportunity to prove the fact 
on which his application is based, and one of 
them is his membership in the Police Force/) 
( Italics ours. ) 

The applicant was given this opportunity and. the 
fact in question was determined against him both 
by the Board and the Supreme Court. 
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The Police Pension Board had not only a right, 
but a duty, to hear the testimony and determine the 
issue raised as to Kelly's abandonment of his office 
as policeman. 

IV. 

The judg1nen1i of the Supreme Court 
should be a:IBrmed with costs. 

CLEMENT K. CORBIN, 
Of Counsel with Respondents. 

(a2836) 








