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W il h e l min a  Sch ip pe rs , Ex e -

cu t ri x , e t c .,
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and

Rhe inholdt  He r ma n  Kem pk e s , 
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Brief of Chiles B. Dunn and Michael Dunn,
of Counsel with defendant, Kfteinboldt I)erman Kempkes.

S T A T E M E N T  O F F A C T S .

The com plainant, W ilh elm in a  Schippers, brin gs 
this suit as one o f  th e  ex ecu tors  o f  the last w ill 
and testam ent o f  E lizabeth  K em pkes, deceased, 
against R hein h oldt H erm an K em pkes.

The testa tr ix  w as th e  m oth er o f  the com plainant 
and the defen dan t, and o f  G enoviva  Gross. H er 
w ill bears date N ovem b er 21st, 1903, T he testa -
trix  died N ovem b er 23rd, 1903, and the w ill w as 
probated D ecem ber 4th, 1903, in the office  o f  the 
Surrogate o f  Passaic county .

The three ch ild ren  a bove nam ed w ere  appointed 
execu tors by  the w ill, bu t Mrs. G ross renounced 
and did n ot qu alify , and letters testam entary  w ere
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issued to  the com pla inan t and h er brother, the de -
fendant.

T he undisputed ev iden ce  (p. 100) show s th at th e  
testa tr ix  w as a w idow , and cam e to  th is cou n try  
fr o m  G erm any abou t the first o f  January, 1891K 
and began  k eep in g  house here w ith  h er tw o  sons, 
P eter and H erm an, w h o w ere w ork in g  in th e  silk 
m ill at Paterson . W h en  she arrived  she had less 
than one hundred dollars in m on ey  (p. 110, 1. 20). 
H erm an had been in th is cou n try  f o r  several years 
p rior  to  this.

T he tw o  sons arranged  w ith  th e ir  m oth er th a t 
she should take ch arge  o f  th e ir  earnings, and run 
the house, and that w h atever w as saved w ou ld  be  
fo r  the benefit o f  h erse lf, P eter and H erm an, as 
the oth er ch ildren  w ere m arried  and w ere  aw ay 
and w ere able to  take care o f  them selves.

In pursuance o f  th is arrangem ent, the tw o  sons 
w en t to  w ork  and con tribu ted  th e ir  earn ings to  
th eir m other, w ith  th e  excep tion  o f  $2.00 per w eek, 
retained f o r  spen d in g  m oney. A fterw ard s , on 
M arch  7th, 1891, the m oth er opened  a bank ac-
cou n t in the P aterson  S avings In stitu tion  in  h er 
ow n nam e, w ith  the k n ow ledge and con sen t o f  h er 
tw o  sons, P eter and H erm an. T h ey  continued  
liv in g  tog e th er  until the m onth  o f  M arch, 1893, 
w hen  H erm an le ft  hom e and took  a position  in a 
silk m ill in Pennsylvania, w h ere  he rem ained  fo r  
fo u r  years, until M arch, 1897, w hen  he retu rn ed  to  
Paterson  and resum ed liv in g  w ith  his m oth er and 
broth er un der the sam e arran gem en t as b e fo re , 
and he con tin u ed  to  live  w ith  his m oth er until 
A pril, 1903, w hen  he g o t  m arried, and a fte r  that, 
dow n  to  his m oth er ’s death, he con tin u ed  to  take 
his lunch w ith  h er at noon  tim e.
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H er son, P eter, rem ained w ith  h er until O ctober 
12th, 1900, w hen  he le ft  and w ent back  to  E urope, 
and he died  th ere  in Septem ber, 1903. H er son, 
H erm an, con tin u ed  to  live  w ith  h er until his m ar-
riage  in A pril, 1903, as a bove stated, and she co n -
tinued to  keep house a fte r  that until h er death  in 
N ovem ber, 1903.

The u n con trad icted  ev iden ce  also show s that 
P eter and H erm an becam e en gaged  in  the silk 
business (p. 120), and th ey  w ere en gaged  in that 
business at the tim e th at P eter le ft  fo r  E urope in 
O ctober, 1900. It  also appears (p. 101), that w hile 
they  w ere liv in g  w ith  th eir m other, th ey  p u r -
chased a p iece  o f  p rop erty  on W ayn e  avenue, on 
w hich P eter bu ilt a house w orth  about $3,500, and 
that the w h ole  p rop erty  w as w orth  abou t $6,000 
(p. 102,1. 5). T he B ridge  street p rop erty  w as also 
purchased, and the title  to  both  w as taken in the 
nam e o f  P eter f o r  h im se lf and H erm an  (p. 108).

The u n con trad icted  ev iden ce  fu r th e r  show s 
(p. 107), (p. 108), th at w hen P eter decided  to  g o  
back to  E urope, that he w en t w ith  H erm an to  the 
office o f  P hilip  B riody , an a ttorney-at-law , o f  th is 
state, in the c ity  o f  Paterson , to  settle  up his busi-
ness affairs, and he w anted  to  con v ey  b y  deed all 
the p rop erty  to  his b roth er H erm an, w h o w as g o in g  
to  rem ain here, and w ho w as still liv in g  w ith  his 
m other ; that d u rin g  the con versation  con cern in g  
the conveyance, it w as then  su ggested  by  Mr. 
B riody that on a ccou n t o f  H erm an then  h av in g  a 
d ivorce  suit pen d in g  w ith  h is  w ife , th at it w ou ld  be 
better to  tra n sfer the title  o f  those lands to  the 
m other, E lizabeth  K em pkes, to  hold  fo r  H erm an, 
so that i f  he desired  to  sell the sam e, he cou ld  do 
so, and his m oth er cou ld  m ake a g ood  deed, w h ere-
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as, i f  it w as in H erm an ’s nam e, he m igh t have 
trouble  and delay  in g iv in g  a p rop er  deed  to  th e  
purchaser.

A s to  the personal p rop erty  it w as arran ged  
that a b ill o f  sale fo r  the good s  and chattels in th e  
business, and a b ill o f  sale fo r  the household  g o o d s  
in the hom e o f  his m other, should be m ade by him  
to  H erm an, as the d ivorce  suit w ou ld  n ot in terfe re  
w ith  him  h o ld in g  and d isposin g  o f  that. In pursu -
ance o f  th is arrangem ent, tw o  b ills o f  sale w ere  
m ade b y  P eter K em pkes to  H erm an K em pkes, 
bearin g  date O ctober 9th, 1900, both  o f  w h ich  w ere  
recorded  in the Passaic C ou n ty  C lerk ’s office on 
O ctober Í  1th, 1900, and are m arked  “ E xh ib its  D - l  
and D -2” . (P. 184.) A t  the sam e tim e, a deed was 
m ade b y  P eter K em pkes to  the testatrix , E lizabeth  
K em pkes, m arked “ E xh ib it D -6”  w h ich  said deed  
bears date O ctober 9th, 1900, and w as record ed  in 
the Passaic C ounty C lerk ’s office, on  O ctober 11th, 
1900, b y  w h ich  the title  to  the W a yn e  avenue 
p rop erty  and the B ridge  street p rop erty  w as con -
veyed  to  her.

B e fore  P eter w en t aw ay, he had taken  ou t an 
insurance p o licy  in the P rudentia l Insurance C om -
pany, on w h ich  the annual prem ium  w as $21.75, 
and w h ich  p o licy  w as payable  to  his estate. D u r-
in g  the first year o f  his absence, (p. 106) the p re -
m ium  w as paid b y  H erm an. A fterw ard s , it w as 
arranged  w ith  P eter that he ou gh t to  m ake it p a y -
able to  his m other, i f  she w as liv ing, or  to  H erm an, 
in case she w as dead, and then  th ey  w ou ld  keep up 
the prem ium s on  it. This tra n sfer  o f  the p olicy  
w as m ade payable  in th is w ay, and the prem ium s 
w ere  a fterw ards paid by  H erm an and his m other. 
P eter h av in g  died  in Septem ber, 1903, and his
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m oth er su rv iv in g  him , she becam e en titled  to  the 
proceeds o f  th is insurance po licy , w h ich  am ounted  
to  $1,271.50. T he sam e w as co llected  a fte r  h er 
death b y  her ex ecu tors  and treated  as a part o f  h er 
estate. (P. 106.)

She also held a real estate m ortga ge  in h er ow n 
nam e against h er dau gh ter, W ilhem ina  Schippers, 
and husband fo r  th e  sum  o f  $500.00. T his w as 
also treated  as a p a rt o f  h er estate b y  the e x e cu -
tors.

The undisputed ev id en ce  also show s that in 
N ovem ber, 1903, (p. 32) the de fen d an t, R. H er-
man, had n egotia ted  a sale o f  the B ridge  
street p rop erty  w ith  M r. Louis B rich  fo r  
the sum  o f  $3,000.00. This w as one o f  
the p ieces o f  p rop erty  con veyed  to  his 
m other b y  P eter K em pkes w hen  he le ft  
fo r  E u rope in O ctober, 1900, (E xh ib it D-6, p. 184) 
and w hich  he in tended  to  con v ey  to  H erm an,but, as 
stated above, he con v ey ed  it to  his m oth er instead 
to  avoid  any trou b le  about g iv in g  a deed  as H erm an  
was in volved  in  d ivorce  p roceed in gs  w ith  his w ife . 
On th is p rop erty  th ere  w as a thousand dollar 
m ortgage, w h ich  w as paid  ou t o f  the se llin g  price , 
and there w as also som e in terest and oth er e x -
penses paid out, leav in g  a balance o f  $1,870.00, as 
the net p roceed s o f  sale. This m on ey  w as taken  
to  the Paterson  S avings In stitu tion  and deposited  
by H erm an and his m oth er on N ovem ber 12, 1903, 
to  the cred it o f  th e ir  jo in t  accou n t w h ich  th ey  had 
there. This bank a ccou n t stood  in the nam es o f  “ R. 
H erm an K em pkes or  E liza K em pkes. ”  A t  the 
death o f  the m other, th ere  w as a balance to  the 
credit o f  th is a ccou n t o f  $1,811.26. The bank book  
was in the possession  o f  the defen dan t, R. H erm an
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K em pkes. R. H erm an draw  ou t fr o m  th is accou n t, 
a fte r  the death  o f  th e  testa trix , th e  sum  o f  $500.00 
le a v in g  in th e  bank a balance o f  $1311.26, at the 
tim e th is b ill w as filed. In m akin g  up an in ven tory  
o f  the estate o f  the testa trix , the com pla inan t in 
th is case, b e in g  one o f  the execu tors , cla im ed th at 
th e  m oney stand ing  to  the cred it  o f  th is a ccou n t 
w as a part o f  the estate o f  h er m other, E lizabeth  
K em pkes. T he defen dan t, R h ein h old t H erm an 
K em pkes, denied th is claim , and insisted that the 
m on ey  in the bank to  the cred it o f  th is a ccou n t b e -
lon ged  to  h im  and n ot to  the estate, and th at as 
survivor, he had a r ig h t to  draw  the sam e.

E fforts  w ere m ade to  b rin g  about an a d ju stm en t 
w ith ou t litigation , bu t th ey  w ere  unsuccessfu l. 
T he com pla inan t filed th is  bill to  com pel the de-
fen d a n t to pay  over  all the m on eys to  th e  cred it o f  
th is Savings B ank a ccou n t to  th e 'e x e cu to rs  o f  the 
estate o f  said E liza K em pkes, and to  obta in  an in -
ju n ction  restra in in g  th e  d e fen d a n t and the bank 
fr o m  w ith draw in g  th e  sam e e x ce p t  b y  d ecree  o f  
th is court.

T he v ice  ch an cellor decreed  th at the said m on ey  
belon ged  to  the estate o f  E liza K em pkes, and n ot 
to  the defen dan t, R. H erm an K em pkes, and th at 
the said de fen d an t w as n ot entitled  to  the ow n er-
ship th ereo f. H e fu r th e r  decreed  th at the P ater-
son  S avings In stitu tion  should pay  over  th is m on ey  
to  the execu tors  to  be deposited  w ith  the oth er 
fu n ds o f  the estate. H e fu r th e r  d ecreed  th at the 
d e fen d an t should  pay  a cou n sel fe e  o f  sev en ty -fiv e  
dollars to  the com pla in an t’s so licitor, besides the 
ta xed  costs.

F rom  th is decree, an appeal (pp. 1-5) w as taken,



7

and the w hole  m atter is n ow  b e fo re  th is co u rt  fo r  
decision .

I.

We contend that the complainant has failed 
to establish by a preponderance of the evi-
dence that the money due on this Savings 
Bank account belongs to, and is to be admin-
istered as a part of the estate of Elizabeth 
Kempkes, deceased.

T he rule o f  law  applicable  to  cases o f  th is kind 
is w ell considered  and stated in the case o f  D unn 
vs. H oughton , 51 A tl., 71. T h at w as a con test b e -
tw een execu tors  and one cla im in g  th e  a ccou n t as 
donee o f  the testa tr ix . In  th at case, the m on ey  
was deposited  in an a ccou n t w ith  th e  E m igran ts 
Industrial S avings B ank o f  N ew  Y ork , and w as 
cred ited  to  "  M ary K in g  or n iece K atie  P en der.”  
The signatures o f  b oth  w ere  p laced  upon the 
book  k ept b y  the bank  fo r  that purpose, and the 
cou rt says, that in  the absence o f  oth er ev iden ce  
both  o f  these persons en tered  in to  th e  usual d ep os-
itor ’s con tract w ith  the bank, and the bank entered  
into such con tract w ith  both  o f  them , and a fte r  a 
lengthy rev iew  o f  the ev id en ce  adduced, and o f  the 
cases bearin g  upon  the question , the cou rt holds 
that the n iece w as en titled  to  th e  fu n d  on  the 
death o f  h er aunt w ho m ade the deposit. The 
cou rt fu r th e r  held  the fo llo w in g  to  be the law, 
“  The creation  o f  the orig in a l con tract w ith  the 
Savings bank b y  the testa tr ix  vested  a com plete



con tract r igh t in the com pla inan t w h ich  the com -
plainant cou ld  use to  re cov er  m on ey  fr o m  the 
bank ; and such  righ ts  b e in g  vested  w ith  a d istin ct 
donative purpose, and n ot fo r  the use or con ven -
ience o f  th e  testatrix , the case is p resen ted  o f  a  
com plete  g i f t  in ter v iv o s .”

“  T he fa c t  that un der the con tract th e  d on or  had 
the p ow er to  co lle ct  the en tire  d eb t due fr o m  the 
bank and m ake the donation  o f  n o  va lue to  the 
donee does n ot a lter th e  lega l ch aracter o f  the 
transaction  as a g i f t . ”

W H A T  IS T H E  E V ID E N C E  B E F O R E  T H E  

C O U R T  IN  R E S P E C T  TO T H E  A C Q U IS IT IO N  

O F P R O P E R T Y  A N D  T H E  C R E A T IO N  O F T H IS  

B A N K  A C C O U N T ?

That the defen dan t, R. H erm an K em pkes, (p. 
100) cam e to  th is  cou n try  about tw en ty -s ix  years 
ago, and w as en gaged  w ork in g  h ere in  th e  silk 
b u s in ess ; that in 1890, at his instigation , the testa-
trix , be in g  a w idow , cam e o v er  fr o m  G erm any in 
com pan y  w ith  anoth er son, P eter K em pkes, and 
about the first o f  January, 1891, th ey  began  house-
keeping. T he sons w orked  in the silk  m ill, and 
arranged w ith  th e ir  m oth er to  keep  house fo r  
them  and to  take care o f  the earnings, and that 
w h atever w as saved w ou ld  be fo r  th e  benefit o f  
her, P eter and R. H erm an, as th e  oth er ch ildren  
w ere m arried  and had g on e  aw ay, and w ere  able 
to  take care o f  them selves.

P. 110, 1.20, that the testa tr ix  b rou g h t very  little
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m oney w ith  h er fro m  G erm an y— n ot a hundred 
dollars.

T hat in pursuance o f  th is arrangem ent, the tw o  
sons w ent to  w ork  and con tribu ted  th eir earn ings 
to  th eir m oth er f o r  the m aintenance o f  the house-
hold, and to  save up fo r  them . On M arch 7, 1891, 
their m oth er opened  a bank accou n t in the P ater-
son Savings Institu tion . T here she m ade deposits 
fro m  tim e to  tim e fr o m  the m on eys con tribu ted  to 
her by h er sons, P eter  and R. H erm an, and w h at-
ever she w as able to  save out o f  the sm all incom e 
w hich she w as re ce iv in g  fr o m  h er husband ’s estate 
in G erm any, w h ich  am ounted  to  abou t n in ety  dol-
lars a year, dow n  to  the yea r  1899, (p. 103, 1. 25) 
and a fte r  th at fo r  tw o  years she rece ived  abou t 
one hundred and fifteen  dollars a yea r  (p. 105) to  
1901, and a fte r  that she on ly  received  fifty  dollars 
a year up to  h er death  in 1903, m aking  in all f o r  a 
period o f  th irteen  years the sum  o f  e leven  hundred 
and fo r ty  dollars, o r  an a verage  o f  $87.70 p er  year. 
This w as ju s t  about en ou gh  to  keep h er in clothes.

The ev iden ce  also show s (p. 110) that in Ju ly , 
1899, she w en t to  G erm any to  settle  up h er hus-
band s estate, and retu rn ed  w ith  $1,658.81 w hich  
was deposited  in said savings bank on  Ju ly  28, 
1899, and that she n ever  rece ived  any oth er 
m oney fr o m  E u rope (1. 1 to  20) ; th at R. H erm an 
and P eter lived  w ith  th e ir  m oth er until M arch, 
1893, w hen  R. H erm an  w en t to  Pennsylvania, and 
did not return  until 1897 (p. 100, 1. 20), and that 
a fte r  that he con tin u ed  liv in g  w ith  his m oth er  and 
brother, the sam e as b e fo re , until O ctober, 1900, 
w hen his b roth er P eter  decided  to  return  to  
Europe, (p. 1 0 1 ); th at d u rin g  the period , fro m  
1895 to  1900, he and his b roth er purchased tw o
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pieces o f  p rop erty , one in B ridge  street, and th e  
oth er on  W a yn e  avenue, bu t the title  w as taken  in 
P eter ’s nam e (p. 101,1. 20, 2 3 ) ;  th at on  the W a yn e  
avenue p rop erty  a tw o  story  fram e house w as 
bu ilt b y  P eter, co stin g  about th irty -five  h undred  
dollars (p. 102, 1. 4), and the w h ole  p rop erty  a t 
the tim e o f  the death  o f  the testa tr ix  w as w orth  
about $6,000 ; th ere  w as a m ortg a g e  upon  the sam e 
fo r  $2,600, leav in g  an equ ity  o f  $2,400 in th e  
W ayn e avenue prop erty . T hat on  th e  tw e lfth  o f  
O ctober, 1900, P eter  decided  to  retu rn  to  E urope ; 
at that tim e, he and R. H erm an w ere  en ga ged  in 
the silk  business un der th e  nam e o f  K em p k es 
B rothers, and th e  ev iden ce  show s that P eter in -
tended  to  con v ey  all th e  p rop erty  to  R. H erm an, 
both  real and personal (p. 108), but at the su g -
gestion  o f  M r. B riody , the attorn ey , to  w h om  
th ey  w en t to  have th e  papers draw n, ow in g  to  
the fa c t  th at R. H erm an w as in vo lved  in 
a d ivorce  su it w ith  his w ife , the title  
to  th is p rop erty  on  W ayn e  avenue, and on 
B ridge street w as tra n sferred  to  th e  testa tr ix  as 
a m atter o f  con ven ien ce  and to  avoid  any com p li-
cations in case R . H erm an cou ld  find a cu stom er to  
purchase the sam e, as th ey  w an ted  to  sell them  
both . T he testa tr ix  spoke to  Mr. B rick  abou t sell-
in g  it to  him , a fte r  he had purchased  the B ridge  
street p rop erty  ; he m entioned  it in  his testim on y  
as the “  T otow a  H ouse ”  (p. 24,1. 25) th at b e in g  the 
nam e o f  the section  o f  the c ity  in w h ich  it  is lo -
cated. T he deed con v e y in g  th is p rop erty  to  the 
testa tr ix  fro m  P eter, bears date O ctob er 9, 1900, 
and is recorded  O ctober 11, 1900, in th e  Passaic 
C ounty  C lerk ’s office. T w o  b ills  o f  sale, one fo r  
the fu rn itu re  in the house in w h ich  testa tr ix  w as
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liv in g  (E xh ib it D -2) and the oth er fo r  the in terest 
in the g o od s  and ch atte ls  o f  th e  business carried  
on by  K em pkes B roth ers (E xh ib it D - l )  both  bear 
date O ctob er 9th, 1900, and w ere  both  recorded  in 
the Passaic C ou n ty  C lerk ’s office on  the sam e day  
as the deed  to  the testa tr ix  ; th is w as the day  be-
fo re  P eter w en t aw ay  to  E urope. A ft e r  P e ter  
le ft, the d e fen d an t, R. H erm an, con tin u ed  to  live 
w ith  his m oth er and carried  on his business 
and looked  a fte r  the p rop erty  and the rents (p. 
142, L 24), and aided in p a y in g  the ta xes  on the 
p rop erty  w h ich  had been  a llow ed to  accum ulate 
(p. 109, 1. 30). This testim on y  stands u n con tra -
dicted  and show s the in terest and the righ ts  o f  R. 
H erm an K em pkes and his m oth er in the B ridge  
street p rop erty  and the W ayn e  avenue p rop erty  
and in the bank account.

E V ID E N C E  A S  TO T H E  T R A N S F E R  O F T H E  
B A N K  A C C O U N T .

P. 110, 1. 40, in the m onth  o f  F ebruary, 1903, R. 
H erm an had a con versation  w ith  his m other, and 
suggested  to  h er that she w as g e tt in g  a lon g  in 
years, and as he had con tribu ted  tow ard  the m on ey  
used in acqu irin g  the prop erty , she ou gh t to  m ake 
som e kind o f  a paper as p ro tection  and secu r ity  to  
him  in case she should  die. She told  him  that she 
did not like to  m ake a w ill. P. I l l ,  1. 10, he then 
said to  her, “  this is no en cou ragem en t to  m e the 
way th ings are n ow ; I am  v e ry  d ou b tfu l w h eth er it 
com es back. T he S ch ippers [m ean in g  the com -
plainant and h er husband], n èver both er abou t y ou  
at all. T here is E va, she lives in B rooklyn . W e
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alw ays con tribu ted  m on ey  to  h er and tow ard  h er  
support. ”  T h at his m oth er then  said, “  W e  g o  to  
the bank and w h atever w ill be  in the bank th at 
w ill be y ou r m oney. ”

H e fu r th e r  says (1. 25) th at he and his m oth er 
wenjt to  the bank and had a ta lk  th ere  w ith  M r. 
M erselis, the treasurer, and Mr. B otbyl, one o f  the 
tellers w h o cou ld  speak Germ an. On p. 113,1. 25, on 
arriv in g  at the bank  he m et Mr. M erselis and said 
“ N ow , m oth er is dea lin g  w ith  the bank all these 
years and she w ants that m on ey  w h atever is in the 
bank to  be tra n sferred  o v er  to  me, th at she o r  I 
are the on ly  ow ners o f  i t . ”  T h at M r. M erselis 
ca lled  in another m an w h o understood  G erm an so 
that she w ou ld  understand and be c o n te n te d ; th at 
a fte r  it w as exp la in ed  to  his m oth er she said, 
“  Y es, I w an t t h a t ; it d on ’t  b e lon g  to  the oth er 
ch ildren. W h a tever  is in the bank is m on ey  that 
belongs to  m y son and m e — but n ot to  the oth er 
ch ildren . ”  T h at M r. M erselis then  said w e w ill 
m ake it  ou t “  R. H erm an K em pkes or  E liza 
K em pkes ”  (p. 114, 1. 10) ; “  is th a t righ t, Mrs. 
K em pkes ?”  and she said “  yes  (1. 20) M r. M erse-
lis fu r th e r  said to  her, “  N ow  you  can take that 
bank b ook  and take all the m on ey  out, and so can 
R. H erm an K em pkes draw  all the m on ey  out. 
W h oever  has that bank b ook  ow ns th at m oney. I f  
you  com e w ith ou t the b ook  w e can n ot g iv e  you  any 
m o n e y ; i f  H erm an K em pkes com es to  the bank 
w ith ou t that b ook  he cannot g e t  any m oney. The 
one w h o possesses the b o o k  ow ns the m oney, he 
said, it be lon gs to  and is in the nam e o f  you  tw o .”  
H e fu r th e r  says th at his m oth er  u n derstood  every -
th in g  p e r fe c t ly  and o fte n  a fterw a rd s  rem arked  to 
him  n ot to  m ention  to  th e  oth er ch ildren  anyth ing
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about it, and w hen  th ey  started  to  quarrel a fte r  
the death o f  the testa trix , th ey  did n ot k n ow  the 
m oney w as in the nam e o f  the defen d an t, R. H er-
man, and payable  to  him  as survivor.

A  rev iew  o f  the ev iden ce  o f  Mrs. Sch ippers and 
Mrs. G ross show s th at th ey  had no k n ow ledge o f  
the tra n sfer  until th ey  w ere in form ed  b y  R. H er-
man a fte r  the death  o f  the m other. H e fu rth er  
says (p. 112) that Mr. M erselis w rote  the w ords on 
the back  o f  the b ook  above the nam e o f  his 
m other, “  R. H erm an or ,”  and that he w rote  the 
sam e w ords inside o f  the book .

The testim on y  o f  R. H erm an K em pkes is fu lly  
corroborated  b y  the officers o f  the bank as to  the 
tran sfer o f  the bank accou n t to  him  b y  his m oth er 
and that she u n derstood  and intended th at w h at-
ever stood  to  the cred it  o f  th at a ccou n t at the 
death o f  e ith er w ou ld  b e lon g  to  the survivor.

Edo / .  Merselis, the treasurer o f  the savings in -
stitution  since 1869, testifies (p. 157), th at he 
knew  Mrs. K em pkes, th e  testatrix , and identifies 
the tw o  bank books, the first one num bered  42,105, 
(E xh ib it D -3) and the second  one num bered 92,441 
(E xhibit D -4). On p. 158 he says, that she w as an 
active, in te lligen t w om an, and on the fou rteen th  
o f  F ebruary, 1903, she and h er son R. H erm an 
K em pkes, “  cam e in to m y  office and M r. K em pkes 
said (p. 159) that his m oth er w ould  like to  have his 
name added to  th e  pass-book  so th at e ith er cou ld  
draw. I asked Mrs. K em pkes i f  that w as h er w ish 
and she said yes. She d id  n ot speak E nglish  very  
p erfe ctly  so th at I g o t  the teller, Mr. B otbyl, w ho 
speaks Germ an, that he m igh t m ake h er fu lly  
understand the nature o f  the ch an ge that e ith er 
could draw  in th e ir  life tim e, or  the su rv ivor in
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case o f  death cou ld  draw  the m oney, and he ta lked  
to  h er in G erm an and reported  th at she u n derstood  
p er fe ctly . I then  ca lled  the clerk , and had M r. 
K em pkes and Mrs. K em pkes sign  the sign atu re  
cards and added M r. K em p k es ’ nam e on  the b o o k .”  
H e identifies th e  signature card  (E xh ib it D -50) 
(p. 183), and saw  th em  sign  it. P. 160, he fu r th e r  
says, that u n d er the ru les and regu lation s o f  th e  
bank in regard  t o  deposits  m ade in th a t w ay  th e  
m on ey  is to  be paid  to  the su rvivor. H e fu r th e r  
testifies that w hen  an old  bank b ook  becam e filled 
up it w as the custom  o f  the bank  to  tra n sfer  th e  
accou n t to  a num ber 2 b ook  in the sam e ledger, o r  
i f  that led ger  is ru n n in g  fu ll, to  tra n sfer  the a c-
cou n t to  a new  n um ber in a new  ledger.

In  th is case the old book  becam e fu ll and w as 
tran sferred  to  a n ew  nu m ber and a new  book . A  
new  signature card  w as ta k en  (p. 160,1. 21), and 
both  signed  th e ir  nam es to  it. H e identifies the 
card  and it is o ffered  in ev id en ce  and m arked  
D-51, (p. 183). H e fu r th e r  testifies (p. 161, 1. 22), 
th at he last rem em bers see in g  M rs. K em pkes on 
N ovem ber 12, 1903 ; th at she then  called at the 
bank w ith  Mr. R. H erm an K em pkes, and w ith  M r. 
Dunn, h er solicitor, and paid o ff  a m ortga ge  held 
by  the bank f o r  a thousand dollars, and m ade a 
deposit o f  e igh teen  hundred and seven ty  dollars. 
On p. 162, he says, the m ortg a g e  w as paid  fr o m  
sòm e m on ey  he had in hand, m ean ing R. H erm an 
K em pkes, and it  w as n ot d edu cted  or  taken  ou t o f  
the bank. T he deposit w as the balance th ey  had. 
H e fu rth e r  says, (1. 5) that h er con d ition  that day 
w as as active, and that she w as ju s t  as in telligent, 
as he had observed  h er b e fore .

T he testim on y  o f  the de fen d an t is also corrobor-



15

ated by  Justice G. Botbyl, w h o had been  a te ller  in 
the bank fo r  o v er  n ineteen  years b e fo re  M rs. 
K em pkes open ed  h er a c c o u n t ; th at he k new  h er 
since she opened  th e  a ccou n t in 1891, and fro m  
that tim e until h er death  he had been  continuously  in 
the em ploy  o f  the bank, and had occasion  to  f r e -
quently  m eet the testa tr ix  personally. H e speaks 
Germ an. A s  to  th e  ch an ge in the nam es on the a c-
count he says, (p. 164) on F ebru ary  14th 1903, the 
nam e R. H erm an K em pkes w as added. A s  to  how  
the change cam e to  be m ade, h e  says, “  Mr. K em p-
kes and his m oth er w ere  in Mr. M erselis ’ office, and 
M r: M erselis cam e to  m y  ca ge  and said ‘I w ish  you  
w ould com e o v e r  to  Mrs. K em pkes and speak G er-
man to  h e r /  H e says, ‘ H er son w ants his nam e 
added on th e  b ook  and ask h er i f  that is h er w ish  \ 
So I asked Mrs. K em pkes in G erm an i f  she w anted 
her son ’s nam e added on the book, and she said ‘y es ’ 
I says, * D o  you  understand that e ith er can draw  ? [ 
She says ‘ Y es, I do  ’ . I says, * A n d  you  understand 
in case o f  death  o f  e ith er  the su rv ivor  can draw  it?’ 
and she says ‘ yes  ’ and she w an ted  the nam e added 
on the b ook .”

H e fu rth e r  testifies to  the signatures that w ere 
then m ade in his p resen ce  on  the b ook  and on the 
cards, and says th a t M rs. K em pkes understood  
p erfectly  w hat she w as doing, that th ere  is no 
doubt about i t ; th a t d u rin g  the tim e he had 
known her (p. 165, 1. 12), she w as an active, in te lli-
gent w om an fo r  a person  o f  h er years, and capable 
o f  a ttending to  business. H e fu r th e r  says (1. 20) 
that w hen the old  b ook  w as fu ll, that th ey  took  the 
signatures o f  M r. K em pkes and Mrs. K em pkes on 
another card fo r  a n ew  book , and the balance was
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tran sferred  to  th is book , and he identifies the n ew  
card and book .

The new  card  and b ook  w ere  m ade out and 
signed  on  O ctober 19,1903, (E xh ib it D -4), (p. 183).

R E M A R K S .

W e con ten d  that th is ev id en ce , w h ich  stands un-
con trad icted  in the case, c learly  show s th at the 
p rop erty  on W ayn e  avenue, w orth  about $6,000, and 
in w hich  there w as a clear equ ity  o f  $2,400, and 
the p rop erty  on  B ridge  street, w hich  w as a fte r -
w ards sold  fo r  $3,000, and in w h ich  there w as a 
c lear equ ity  o f  $2,000, a fte r  p a y in g  the m ortga ge  
held b y  th e  savings bank, and the m on ey  in th e  
savings bank, w as all th e  p rod u ct o f  the earn ings 
o f  R. H erm an K em pkes, P eter K em pkes, and such  
part as m ay have been  saved b y  th e ir  m oth er ou t 
o f  the incom e o f  n in ety  dollars a y ea r  w h ich  she 
received  fr o m  G erm any, to g e th e r  w ith  the s ix teen  
hundred and fifty -e ig h t  dollars w h ich  she b rou g h t 
ov er  in July, 1899.

It  was under these circum stances, and fo r  these 
reasons, th at R. H erm an K em pkes spoke to  his 
m oth er about m akin g  som e k ind o f  a paper to  
p ro te c t  and secure h im  in case o f  h er death. (P. 
111.)

She to ld  him  th at she did n ot w an t to  m ake a 
w ill, but a fte r  ta lk in g  th e  m atter o v er  w ith  him  
said, “  W e  w ill g o  to  the bank, and w h a tever will 
be in the bank, w ill be y ou r  m on ey .”

T h ey  d id  g o  to  the bank, and th ere  exp la in ed  to  
Mr. M erselis, the treasurer, that she w anted  that 
accou n t changed, th at she w an ted  it pu t in her
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nam e and in the nam e o f  R. H erm an K em pkes, so 
th at e ith er cou ld  draw  the m oney, and in case o f  
death  o f  e ith er th at th e  su rv ivor cou ld  draw  the 
m oney. T he a ccou n t w as so ch an ged  on  F ebru ary  
14,1903. W h en  the n ew  b ook  w as m ade out on  
O ctober 19th, 1903, he and his m oth er w ere again  
required to  g o  to  the bank, a new  card w as signed  by 
them , and the n ew  b ook  w as m ade out “ R. H erm an  
K em pkes or  E liza K em pkes,”  the sam e fo r m  as 
adopted  in  F ebru ary , 1903, and th e  a ccou n t w as 
continued  in th at fo r m  to  the presen t tim e.

The ev iden ce  o f  Mr. Brich, Mr. M erselis, and the 
d e fen d an t also show s th at on  N ovem ber 12, 1903, 
the day  the B ridge  street p rop erty  w as sold, and 
the transaction  w as closed, th at R. H erm an K em p-
kes w en t w ith  his m oth er to  the savings bank, and 
there paid  o ff  the thousand dollars m ortga ge  held  
by the bank against the p rop erty ; and that th ey  then  
deposited  the sum  o f  e igh teen  hundred and seven ty  
dollars, as is show n b y  the bank b ook  N o. 92,441 
w hich  w as the balance o f  th e  proceeds o f  the sale, 
o f  this p rop erty , w h ich  had been  con veyed  to  h er 
by her son P eter w hen  he le ft  f o r  E u rope in 1900 
This con veyan ce  to  h er b e in g  so m ade, un der the 
undisputed ev id en ce  instead o f  to  R. H erm an in 
trust and fo r  con ven ien ce , to  enable h er to  m ake a 
deed i f  th ey  g o t  a ch an ce  to  sell it, R. H erm an a t ' 
the tim e b e in g  in vo lved  in  a d ivorce  su it w ith  his 
w ife , did n ot take title  lest he m igh t have trou b le  
in g iv in g  a c lear deed.

She held title  to  th is  p rop erty  in tru st f o r  h er-
se lf and R. H erm an  and she knew  it. She knew  
that it w as n ot h er p rop erty . W h en  P eter  m ade a 
deed to  h er instead o f  to  R. H erm an she knew  noth -
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in g  about it in advance ; th ere  w as no sale o r  p u r-
chase price  paid. It  w as a vo lu n ta ry  con veya n ce  
to  her. T he deed w as m ade out to  h er but she 
w as in ign oran ce  o f  it until in form ed  by R. H er-
m an and P eter in O ctober, 1900, ju s t  b e fo re  he le ft  
f o r  E urope, w hen it w as p laced  on  record  w ith  
b ills o f  sale to  R. H erm an.

U n der these circu m stan ces w e con ten d  that 
a fte r  the B ridge  street transaction  w as closed, and 
the sale m ade to  th e  sa tis faction  o f  h e rse lf and R. 
H erm an, th at it w as the just, honest, and the on ly  
th in g  f o r  h er to  do, to  g o  w ith  R . H erm an  to  the 
bank, and p lace th is $1,870, th e  p roceed s  o f  th is 
sale in th e ir  jo in t  nam es so  that e ith er cou ld  draw , 
o r  in  case o f  death  th e  su rv iv or  cou ld  draw  ou t 
th is m oney. P eter w as then  dead ; these tw o  p eo -
p le  w ere  alone in terested  in that m oney. She 
knew  w hat she w as doing , She did n ot act under 
com pu lsion  in m akin g  the deposit. She w as ca rry -
in g  out h er intention , th at w h a tever w as to  the 
cred it o f  that accou n t at h er death  should b e lon g  to  
and g o  to  the su rv ivor, R. H erm an.

Mr. M erselis saw  h er th ere  at the bank on  N o -
vem ber 12, 1903, w ith  h er son, R. H erm an, at the 
tim e the m ortga ge  w as paid  and th is m on ey  w as 
deposited  (p. 161,1. 25). I t  w as the last tim e he 
recollects  seeing  her, a n d ' (p. 162) he testifies as 
fo llo w s  :

Q. “ D o  y o u  rem em ber h er con d ition  on  th at 
day, w h ether she was ju s t  as a ctive  and in te lligen t 
as b e fo re  ?

A . C ertain ly  she was. ”
The testim on y  o f  M r. B otby l (p. 164, 1. 30) show s 

that she clearly  u nderstood  that e ith er cou ld  draw  
and that in case o f  the death  o f  either, the su rv ivor
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could draw  out any m on ey  to  the cred it o f  th is a c-
count, and it w as w ith  that in terest and fo r  that 
purpose she w an ted  the nam e o f  R. H erm an 
K em pkes p laced  on ' the pass b ook  and on  the 
books in the bank.

What stronger evidence could we have of the pur-
pose of the mother ?

Mr. M erselis and Mr. B otby l are c learly  d isin ter-
ested w itnesses, and the probative  fo r ce  o f  th e ir  
testim ony taken in con n ection  w ith  the u n con tra -
dicted  fa cts  in the case ju stifies  the cou rt in con -
clu d in g  th at it  w as the in tention  and purpose o f  
the deceased th at in case o f  h er death  any m on ey  
to  the cred it o f  th is a ccou n t should  be draw n  by  
and belon g  to  h er son, R. H erm an K em pkes.

In con siderin g  the m ind o f  Mrs. K em pkes, the 
deceased, at the tim e, N ovem ber 12, 1903, w hen 
this deposit w as m ade o f  the p roceeds o f  this sale, 
it should be born e in m ind that h er son P eter had 
died in E urope on S eptem ber 7, 1903, about tw o  
m onths be fore , and th at she then  had proceed in gs 
pending fo r  the co llection  o f  a life  insurance p o licy  
on his life  w h ich  was n ot paid  until a fte r  her 
death, and w h ich  am ounted  to  over  tw elve  hundred 
dollars ; that som e o f  the prem ium s on th is had 
been paid b y  R. H erm an a fte r  P eter w ent away. 
Peter changed  this p o licy  a fte r  g o in g  to  E u rope 
and m ade it payable  to  his m other, o r  in case she 
was dead to  R. H erm an instead o f  to  his estate as 
it was orig in a lly  draw n (p. 106, 1. 7). R. H erm an 
was to be the ben eficiary  in case his m oth er w as 
not alive w hen P eter died.

This bears stron g  ev id en ce  that R. H erm an , 
P eter and the m oth er w ere  w ork in g  togeth er, and 
were in terested  in the p rotection  o f  the su rvivor.
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T he com pla inan t in the case and h er sister, M rs. 
Gross, both  adm it that th ey  n ever  d id  an yth in g  f o r  
th eir m other, but that she had helped them , and 
w hen she died she held  a m ortg a g e  against the 
p rop erty  o f  th e  com pla inan t’s husband, H enry  
Schippers, f o r  the sum  o f  five  hundred  dollars, 
and f o r  tw o  years b e fo re  h er m oth er ’s death  M rs. 
Gross adm its (p. 78,1. 25) th at she n ever ca lled  on 
h er m other.

The defen dan t, R. H erm an, w as h er p rotector, 
and on  him  she had to  depend f o r  assistance.

In addition  to  the fa cts  here stated  it should 
also be n oted  th at w hen  Mrs. K em pkes w as taken 
sick  she im m ediately  sent f o r  h er son, R. H erm an, 
and ga ve  him  the k ey  to  th e  bureau d raw er in 
w h ich  she k ept deeds, and papers, and the bank 
books (p. 122,1. 10) and told  h im  to  take ch a rge  o f  
t h e m ; that he to o k  possession  o f  the papers and 
bank book, and has had possession  o f  th em  e v e r  
since (1.15).

D u rin g  h er sickness, w hen  h er dau gh ters M rs. 
Schippers, th e  com plainant, and M rs. G ross cam e 
th ere  th e  m oth er n ever said a w ord  to  th em  in re -
gard  to  these papers and bank  b ook  w h ich  had 
been  delivered  to  R. H erm an K em pkes.

T he com pla inan t (p. 58, 1. 20-30) adm its th at she 
n ever saw  th e  S avings Bank b ook  b e fo re  h er  
m oth er ’s death, and th at she n ever  con tribu ted  a 
pen n y  to  h er m oth er a fte r  she cam e to  th is cou n -
try.

A n oth er  sign ifican t fa c t  sh ow in g  th at Mrs. 
K em pkes, the testatrix , in h er last sickness, did  not 
regard  th at th is savings bank  a ccou n t w as any part 
o f  h er estate, is show n by  an inspection  o f  her 
w ill (E xh ib it C-6, p. 179).



N o m ention  is m ade o f  th is S avings Bank ac-
cou n t in the w ill, a lth ou gh  oth er m atters o f  a 
sim ilar nature are m entioned .

A cco rd in g  to  the testim on y  o f  M rs. Schippers 
(p. 50, 1. 16) th ere  w as no m en tion  m ade o f  the 
m oney in th e  savings bank  at the tim e th e  w ill 
was being draw n, and n oth in g  w as said about this 
bank book  until com pla inan t w en t w ith  h er 
brother, R. H erm an, to  have the w ill probated  at 
su rrogate ’s office over  ten  days a fte r  the m oth er ’s 
death.

N o m ention  is m ade o f  it w hen  the w ill is read 
over to  the testa trix .

W e con ten d  that th is fa c t  is w h olly  in k eep in g  
w ith the understan d in g  w h ich  the m oth er had in 
regard to  the savings bank account. She knew  
that R. H erm an as the su rv ivor w ou ld  have that 
m oney, and it w ou ld  have been  im proper fo r  h er to  
have m ade any ch ange in th at arrangem ent. She 
had told  R. H erm an  to  say n oth in g  about it to  his 
sisters. She u n dou bted ly  acted  in k eep in g  w ith  
that instruction , and m ade no m ention  o f  it to  
them . T h ey  did n ot k n ow  about the a ccou n t until 
told by  R. H erm an  som e days a fte r  th eir m oth er ’s 
death.

In the fa ce  o f  these fa cts , and the law  as settled 
in our state up to  th is tim e, the decision  o f  the 
learned V ice  C h ancellor in th is case is c learly  
w rong and should  be reversed . T o  a llow  it to  
stand w ill lead to  th e  g rea test con fu sion  and 
m ake it a lm ost im possible fo r  m em bers ’ o f  the b ar 
to know  w hat adv ice  to  g iv e  w hen  a case o f  this 
kind is presented  to  them .

The ev iden ce  show s th at th is m on ey  in the bank 
was the result, in a large m easure, o f  the con tri-
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butions m ade b y  R. H erm an, and P eter, b e fo re  
P eter w en t aw ay to  E urope, and b y  R. H erm an 
a fte r  P eter had gon e  away.

T h eir m on ey  had been  in vested  in th is real 
estate.

A n  exam in ation  o f  a cop y  o f  the entries in th e  
tw o  bank  books, w hich  are exh ib its  in the cause, 
and w hich  are an n exed  to  th is b r ie f  f o r  con ven ien t 
re feren ce , w ill show  that the accum ulations in  th is  
a ccou n t w ere  n ot m ade fr o m  the sm all incom e o f  
e igh ty -seven  dollars a year w h ich  th e  m oth er  re -
ce ived  fro m  E urope.

The ev iden ce  dem onstrates to  the C ourt the 
reason w h y th e  testa tr ix  p u t th is a ccou n t in the 
nam e o f  h erse lf and son, and that it w as h er in -
ten tion  at the tim e th at he, as su rv ivor , should 
have the m on ey  to  the cred it o f  th is account.

A n  analysis o f  th is testim ony, and g iv in g  to  it its 
fu ll  e ffe c t  w ill show  th at the learned V ice  Chan-
cellor, in con siderin g  th is case, in  his oral opinion, 
overlook ed  m any im portan t fa c ts  and fa iled  to  a c-
cord  to  the ev iden ce  its fu ll p robative  fo r c e  as 
recogn ized  and required b y  oth er  decisions o f  
cou rts  o f  th is S tate and oth er  states in sim ilar 
cases.

See H obok en  Bank vs. S chw oon , 62 
N . J. Eq., 503.

In that case the a ccou n t in the bank  stood  to  the 
cred it o f  “  H elena R och e or  H y  S chw oon , payable  to 
e ith er or  su rv ivor .”  T his w as a su it o f  in ter-
p leader b rou gh t b y  the bank. T he ex ecu tors  o f



the estate o f  Mrs. R och e  cla im ed title , and the 
defen dan t H y  S ch w oon  cla im ed title  to  the a c-
cou n t ; th e  C ourt held th a t H y  S ch w oon  w as en -
titled  to  th e  sam e.

The circum stances w h ich  the C ourt fou n d  s u f-
ficient to  ju s t ify  its con clu sion  in the H oboken  case 
in fa v o r  o f  the su rv ivor  are all p resen t in the case 
now  under consideration .

The bank b ook  w as entered  upon the books o f  the 
bank in the sam e fo r m  as in the H oboken  case, and 
in addition  to  that the m oth er had d e livered  ov er  
the book  to  the son b e fo re  h er death, th ereby  m ak-
in g  his r igh t to  draw  th is m on ey  as su rv ivor  abso-
lute and unquestioned.

In D ennin, A d m ’r, vs. H ilton, 50 A tl., 600, the 
sam e rule w as applied  to  an a ccou n t in substan-
tially  the sam e fo rm  on th e  books o f  the bank. In 
that case the donor, Miss Jones, had the fo llo w in g  
en try  m ade in th e  B rook lyn  S avin g  Institution, 
“  M oney on this a ccou n t to  be paid to  e ith er party  ; 
in case o f  death  o f  e ith er one the su rv ivor to  draw  
the balance.”

The cou rt holds, th at this m ade a jo in t  a ccou n t 
betw een the bank and these tw o  parties.

The cou rt says, “  This bank b ook  is in m y  ju d g -
m ent ev iden ce  o f  a debt. I t  is p e r fe ct ly  w ell set-
tled that the relation  subsisting betw een  a depos-
itor in e ith er a savings bank or  an ord in ary  d is-
count bank is th at o f  d eb tor  and cred itor. T he 
depositor is the cred itor, and the bank ow ed her 
that m oney. She says to  th e  bank, and the bank 
agreed to it, ‘  I w an t you  to  understand that th at 
m oney is due to  m e and W illiam  B. H ilton  jo in t ly /  
The bank ch an ges the fo r m  o f  the indebtedness



and the p r o o f  o f  the indebtedness and g ives  to  h er 
th is  b ook .”

L ater M iss Jones leaves the house o f  Captain 
H ilton  and goes  to  the hospital, and leaves w ith  
him  the bank  books, and g iv e s  h im  som e in stru c-
tion s as to  som e disbursem ents to  be m ade. 
S h ortly  a fterw a rd s she dies w ith  C aptain  H ilton  in 
possession o f  the ban k  books. T he suit w as then 
started  to  have them  declared  to  b e lon g  to  th e  
estate o f  M iss Jones and n ot t o  Captain H ilton .

In com m en tin g  on the relations and righ ts  o f  the 
parties, the learned V ice  C hancellor used th is lan-
gu a ge : “ N ow  is th ere  any reason w h y  th is  tran-
saction  should n ot stand ? Is th ere  an yth in g  in the 
law  to  p reven t th is w om an ’s desires fr o m  b e in g  
carried  out ? Is th ere  an yth in g  d isg ra ce fu l or  d is-
reputable in Captain H ilton  a ccep tin g  th is g i f t  
fro m  the w om an  fo r  w h om  he held  such  an a ffec-
tion, and w ho held  such a ffection  fo r  and w as so 
g ra te fu l to  h im  and his w ife ?  I th in k  n ot.”

The C ourt fu r th e r  says: “  N ow  the su b ject  o f  
th e  g i f t  here is the r ig h t to  re cov er  m on ey , a chose 
in action ; and the ev iden ce  o f  the indebtedness 
consists o f  the savings bank book , and she vests the 
r igh t to  dem and that m on ey  in h erse lf and Captain 
H ilton  jo in tly . N ow  th at is a vested  r ig h t ; that 
is, in m y ju d gm en t, a delivery , so  to  speak. B ut 

she n ot on ly  does that— she hands him  the bank 
b ook s ; g iv es  the w h ole  p ow er to  him . ”

T he cou rt fu rth e r  holds, th at the m ere fa c t  that 
M iss Jones had fo r  a lon g  tim e p r io r  to  g o in g  to  
the hospita l retained possession  o f  these books is 
o f  no consequence in the case in v iew  o f  the fa c t  
that she m ade a d e livery  to  him  b e fo re  h er death.
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In Industrial T rust Co. vs. Scanlon, 58 A tl., 786, 
(R. I.) the C ourt held, w here a deposit in the bank 
was redeposited  in  the nam es o f  the orig in a l d eposi-
tor  and his broth er, and the brother, th ou gh  n ot 
present at the tim e, w as a fterw ard s called  u pon  to  
sign his nam e in the bank and w as g iven  the book  
by  the depositor, and to ld  that it w as his, and that 
he cou ld  draw  the w h ole  or  any part o f  the deposit 
as he pleased, the b roth er becam e a jo in t  ow n er 
o f  the deposit, and was en titled  to  it on  the death  
o f  the orig in a l depositor. T he fa cts  in the case 
show  that at d ifferen t tim es the orig inal d epositor 
w ithdrew  portions o f  th e  m oney, bu t w ith  th e  
k now ledge o f  the brother, but the cou rt held th is did 
n ot a ffect th e  transaction .

A n oth er  p o in t u rged  in th is case against th e  g i f t  
was that the d on or  cou ld  d e fe a t  it b y  draw in g  the 
deposit w hen he had possession  o f  th e  book, but 
the cou rt held th at th is cou ld  also app ly  to  the 
donee i f  he had possession  o f  the b ook  ; that th ere  
was but one b ook  and both  parties cou ld  n ot hold  
it at the sam e tim e, and the m ere fa c t  th at one has 
possession o f  it ou gh t n ot to  be con clu sive  against 
the righ ts o f  the other.

The cou rt held that the su rv ivor w as entitled  to  
the m oney.

See also, M cE lroy  vs. N ational Sav-
ings Bank 8 A pp. D iv., 192, 40 N. Y ., 
Supp., 340.

See also, M etropolitan  S avings Bank 
vs. M urphy, 82 M d., 314, 33 A tl., 640.
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In the last case th ere  w as a jo in t  a ccou n t b e -
tw een  the husband and w ife  w ith  the bank  and th e  
cou rt held  that the w ife  w as entitled  to  the m on ey  
as su rvivor.

T he law  as stated  in all the cases cited  is f o l -
low ed  w ith  approval b y  the la ter cases in our ow n 
state and particu larly  in D unn vs. H ou gh ton , 51 
A tl., 171.

G uided b y  the au th ority  o f  th e  cases ju s t  cited  
the de fen d an t under the ev iden ce  in th is case is 
en titled  to  th e  m oney. H ere w e have established 
b y  uncon trad icted  ev iden ce  th a t R. H erm an and 
his b roth er P eter w ork ed  and con tribu ted  th e ir  
w ages to  th eir m other, and she w as sav in g  it in 
th is bank  accou iit f o r  the benefit o f  them  ; th a t 
p rop erty  w as purchased in the nam e o f  P eter ; that 
it  w as held  by h im  fo r  the ben efit o f  R. H erm an ; 
th at it  w as con veyed  to  the m oth er in tru st b y  a 
vo lu n tary  deed  ; that R. H erm an continued  to  help  
pay  fo r  i t ; helped co lle ct  the rents a fte r  P eter 
w en t to  E urope ; attended to  the sale o f  it. That 
b e fo re  th at he had u rged  his m oth er to  m ake 
som e w ill o r  o th er  paper fo r  his p r o t e c t io n ; 
that she did n ot w an t to  m ake a w ill, bu t p u t this 
bank accou n t in such fo rm  as advised b y  th e  bank 
officials w ou ld  insure to  his benefit in case he sur-
v ived  his m other. T hat she w as com p eten t to  con -
tra ct on th is sub ject, and did contract, in te lligen tly  
w ith  th e  bank, is adm itted . T here w as no other 
m otive  th at p rom pted  h er to  m ake th is ch an ge in 
th e  bank  accou n t e x ce p t  to  g iv e  specia l p rotection  
to  th e  defen d an t, R. H erm an. She w as bright, ac-
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tive and in te lligen t w hen  the B ridge street p rop er-
ty  w as sold, as testified  to  b y  M r. M erselis w h o saw  
her and did business w ith  h er on  the v e ry  day  that 
the g rea ter  part o f  th is balance in the bank 

•was deposited  to  the jo in t  account. She w as intell-
igen t and had h er fa cu lties  abou t h er w hen she 
sent fo r  R. H erm an on  Thursday, N ovem ber 19, 
1903, w hen she w as taken  sick  and g a v e  h im  her 
keys to  the d raw er in w h ich  the bank book  and her 
private papers w ere  kept, and told  him  to  take 
them , She knew  he cou ld  draw  the m on ey  on  this 
bank book  because he had done so b e fore , and she 
had his nam e pu t th ere  so th at he cou ld  do so, and 
could draw  the a ccou n t in case o f  h er death.

Then w hen  she m akes h er w ill and talks about 
her p rop erty  she m akes no m ention  o f  th is bank 
account, c learly  sh ow in g  that she regarded  that 
that w ou ld  b e lon g  to  R. H erm an in case o f  her 
death.

He w as en titled  to  th is m on ey  b y  v irtu e  o f  the 
con tract w ith the bank, and he w as entitled  to  it 
from  his m oth er b y  reason  o f  the fa c t  that he had 
created it and she w as h o ld in g  it in trust fo r  him, 
his broth er P eter b e in g  dead, h av in g  died in Sep-
tem ber as the p rop erty  w as sold in N ovem ber, 1903.

W hat stron ger ev iden ce  cou ld  there be o f  donative 
purpose, and o f  an in tention  that the su rv ivor 
should taka the m m e y  to  the cred it o f  th is a c -
count, corrobora ted  as it is b y  the record s in the 
bank and the testim ony o f  the officers o f  the bank, 
and by the con d u ct o f  the testa tr ix  fr o m  the tim e 
the account was first ch an ged  to  th eir jo in t  nam es 
in February, 1903, to  the date o f  h er death ?

W e th ere fore  con ten d  th at this d ecree  should  be 
reversed.



II.

What is the evidence presented by the com-
plainant to establish that this Savings Bank 
account belongs to the estate, and not to R. 
Herman Kempkes ?

(1) The complainant relies upon some admis-
sions alleged to have been made by the defendant 
after the death of his mother that are inconsistent 
with his present claim of ownership to this money.

A n  exam in ation  o f  the testim on y  o f  the com -
plainant and th e  w itnesses sw orn  on  h er b eh a lf 
w ill sim ply show  this, th at on the day  w hen  the 
com pla inan t and h er broth er, th e  d e fen d an t and 
co -execu tor, w en t to  the su rrogate ’s office to  p ro -
bate the will, a d ispute arose betw een  th em  in re -
gard  to  the savings bank  a ccou n t (p. 50). A t  th at 
tim e R. H erm an had draw n  ou t o f  the a ccou n t five 
hundred dollars, and had g iv e n  one hundred o f  it 
to  each  o f  his sisters on accou n t o f  the ex tra  e x -
penses to  w h ich  th ey  w ou ld  be p u t in regard  to  
the funeral, and at the tim e (p. 120) n oth in g  w as 
said b y  h im  to  h er as to  w h ere  the m on ey  w as 
draw n from . H e also said (p. 52) th at he had paid 
the hospita l and fu n era l expenses.

On p. 51 she testifies th at the d e fen d an t said 
that he w an ted  them  to  agree  to  a llow  him  to  
have con trol o f  the real estate fo re v e r , and to  
a llow  him  to  retain  $300, or  he w ou ldn ’t d iv ide th e  
m oney up th at w as in the bank.

On p. 68, 69, Mrs. G ross testifies that he to ld  her 
that the m on ey  fro m  the house on B ridge  street
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was in the bank, and that unless she w ou ld  con -
sent to  g iv e  h im  $300, he w ou ld  n ot d iv ide  it.
P. 69,1. 12, she states th at he said, “ That is m y 
m oney in the bank. I w on t g iv e  it to  you  unless 
you  g ive  m e $ 3 0 0 /’ that she rep lied  to  h im  that it 
was her m oth er ’s m oney, and that he said, “ Y ou  
can ’t take it, it is in m y  nam e.”  Mrs. G ross also 
says, that he spoke about p a y in g  o ff the m ortgage  
fo r  $2,600 on the T otow a  house (p. 73).

H en ry  Sch ippers (p. 82) testifies, that the de -
fend  afit, R. H erm an K em pkes, in conversation  w ith  
him said, that unless the com pla inan t w ou ld  con -
sent to  his h av in g  $300, she w ou ldn ’t g e t  an yth in g  
out o f  th is m oney. On p. 85 he says, R. H erm an 
w anted the $300 the sam e as the oth er ch ildren . 
On p. 86 he says, th at H erm an w anted to  pay  o ff 
the $2,600 m ortga ge  on the T otow a  prop erty . On 
p. 87 that he w an ted  to  use the insurance m oney 
from  P eter K em p k es ’ p o licy  and the rest o f  the 
m oney in the bank to  pay  o ff this m ortgage , and 
and he w anted con tro l o f  the property .

W illiam  O tten, anoth er w itness fo r  the com pla in -
ant, says that th e  defen dan t, R. H erm an K em pkes 
told  him  th at th e  m on ey  fr o m  th e B ridge  street 
p rop erty  w as in the bank in his nam e and his 
m other’s, and unless the sisters w ere w illin g  now  
to g ive  him  $300, he w ou ld  take the m on ey  fo r  him -
self, and|w ould n ot g iv e  them  any (p. 91). P. 93, 
he says, th at at anoth er tim e th e  d e fen d an t said 
(1. 20) that i f  th ey  did n ot g iv e  him  the $300 he 
w ould cla im  the w h ole  am ount th at w as in the 
bank.

F red V on  Seide, pp. 95, 96, testifies that he had 
a conversation  w ith  the defen dan t, R. H erm an 
Kem pkes, w hen  th ey  w ere ta lk in g  about g o in g  to
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cou rt and about settlem ent, that he advised  h im  to  
settle, bu t that de fen d an t rep lied  th at he cou ld  not 
do  it as the com pla inan t d id  n o t w ant to  g iv e  h im  
that $300.

On page 124, w hen  the a ttention  o f  the d e fe n d -
ant, R. H erm an K em pkes, w as ca lled  to  these co n -
versations, he says, th at he su ggested  to  his sis-
ters about p a y in g  the m ortga ge  o ff  on  the T otow a  
prop erty , and using  his m on ey  fo r  the purpose 
until th ey  had a chance to  sell the prop erty , but he 
w an ted  to  have ch arge  o f  the rents and g e t  back  
all his m oney, this $1,811, and that he m ade som e 
figures in regard  to  the m atter. T h at he also 
stated (p. 126) th at th ey  should con tribu te  the 
th ree  hundred dollars w h ich  w as le ft  to  each  o f  
th em  in the w ill, tow ard  the paym en t o f  the m ort-
gage, and then  con sen t that an equal a llow ance be 
m ade to  him  so that th ey  w ou ld  have equal shares 
under the w ill, independent o f  the $1,811, and that 
w hen  the p rop erty  w as sold th ey  w ou ld  then  g e t  
back the m on ey  w h ich  th ey  had con tribu ted  fr o m  
their legacies, and he w ou ld  g e t  back  the m oney 
w hich  he con tribu ted  fr o m  the bank  account, and 
$300 besides (p. 136,1. 10). T h ey  re fu sed  to  settle  
on th is basis (p. 131, 1. 10-30).

H e fu rth e r  testifies th at he n ever  adm itted  to  
anyone th at th is m on ey  in the savings bank w as 
not his (p. 123, 1.15-20).

R E M A R K S .

A  rev iew  o f  the testim on y  o f  these w itnesses on 
beh a lf o f  the com pla inan t does n ot fu rn ish  any 
p ro o f that the defen d an t, R. H erm an  K em pkes,
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made any adm issions or  statem ents inconsistent 
with his ow nersh ip  o f  the bank account.

A ll the conversation s had w ith  him  w ere  con -
cern in g  som e settlem en t o f  the d ispute w ith ou t 
go in g  to  court. P roposition s w ere  m ade by  h im  
to them  w h ich  w ere  n ot accepted , and th e re fo re  
have no b in d in g  fo rce , bu t now h ere  in th e  testi-
m ony o f  any o f  th em  is th ere  to  be fou n d  a state-
m ent b y  him  ad m ittin g  th at this m on ey  in the 
savings bank did n ot b e lon g  to  him , but to  the 
estate.

W e th ere fo re  contend , th at the probative  fo r ce  o f  
the ev iden ce  presented  under the first poin t o f  this 
b r ie f is in  no w ay  w eakened  or overcom e b y  any-
th ing  conta ined  in th e  testim on y  o f  the w itness 
fo r  com plainant.

(2) The complainant also seeks to destroy the 
validity of this transfer upon the ground that it 
was not intended to be absolute, but that the ac-
count was put in the two names for the conveni-
ence of the mother.

In support o f  th is con ten tion  the on ly  w itness 
produced is W illiam  O tten.

On p. 91, 1. 20-30, he claim s th at on Sunday fo l -
low ing the death  o f  th e  m oth er he had a co n v e r-
sation w ith  R. H erm an about the bank a c c o u n t ; he 
says, “  Then h e  took  the bank b ook  out o f  his p o c -
ket ; he show ed m e th at the m on ey  that w as put 
in the bank fr o m  th e B ridge  street house that was 
sold he pu t it  in his and his m oth er ’s nam e. I 
asked him  did he pu t it that w ay  because it w as 
his m oth er’s m oney. So he answ ered that he can
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g o  and draw  the m oney w hen  his m oth er  cou ld  n o t 
g o  fo r  it. ”  A gain , on  p. 93, he testifies as fo l lo w s : 
u Q. D id  he say an yth in g  to  you  about h ow  it cam e 
to  be in his nam e ? A . H e on ly  did th at in case 
his m oth er can ’t g o  and he cou ld  draw  the m oney. ”  

T he defen dan t, R. H erm an K em pkes, on  p. 143,
1. 10, con trad icts  th is  s ta te m e n t ; he also con tra -
d icts  it on  p. 123,1. 10-15.

H is testim on y  th rou gh ou t th e  case both  on  d i-
rect  and cross exam in ation  con trad icts  it.

R E M A R K S .

W e con ten d  th at th is sta tem en t o f  Mr. O tten  is 
w h olly  incredible. H e claim s it w as m ade a fte r  a 
dispute had arisen betw een  the com pla inan t and 
d efen d an t as to  the ow nersh ip  o f  th is bank  ac-
cou n t ; a fte r  he had consu lted  counsel, as w ill be 
seen by  his testim on y  on  p. 135, w h ere  L aw yer 
W eiss and L aw yer Dunn, represen tin g  the respect-
ive parties, w ere  try in g  to  a ffe ct  an ad justm ent. 
H e w as cla im in g  to  be the absolute ow n er o f  th is 
bank account, and y e t  th is w itness w ould  
have the cou rt believe  that he m ade the 
statem ent that his nam e w as on ly  pu t in 
it w ith  his m oth er ’s so th at he can  g o  
and draw  the m oney w hen  she cou ld  not 
g o  f o r  it. Such a statem ent is unreasonable and 
false, and w as n ever m ade b y  R. H erm an K em pkes 
T here w as n oth in g  in the physica l health  o f  his 
m oth er up to  the tim e o f  h er last sickness that 
w ou ld  m ake it necessary to  have the nam e o f  the 
de fen d an t pu t on  the bank book  fo r  h er con ven -
ience. The ev iden ce  o f  M r. M erselis and Mr.
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Botbyl, th e  officers o f  the Bank, is all to  the e ffe ct  
that, fr o m  the tim e th e  bank a ccou n t w as opened  
in 1891 dow n  to  the tim e o f  h er last v isit to  the 
bank, w hen Mr. M erselis saw  her, N ovem ber 12, 
1903, she w as brigh t, active, in telligent, com p eten t 
to  transact business, and able to  g e t  abou t w ith ou t 
assistance. T o  the sam e e ffe ct  is the testim on y  o f  
the com plainant, Mrs. Schippers, on p. 53, 1. 30 ; p. 
54, 1. 1-5 ; and to  the sam e e ffe ct  is the testim on y  
o f  M ary K em pkes (p. 152). This ch an ge w as m ade 
F ebruary  14, 1903, and there is no ev iden ce  to  
show  that at that tim e she w as in any w ay trou -
bled or annoyed  in g o in g  out to  the bank w h en ever 
it was n ecessary  fo r  h er to  do so.

W e th e re fo re  con ten d  th at the u n con trad icted , 
undisputed ev iden ce  in the case is that w hen  R. 
H erm an K em pkes ’ nam e w as pu t on this bank book  
and on th is bank accou n t w ith  his m other, there 
was no fa ct , and n o  co n d ition  ex istin g  that w ou ld  
suggest to  h im  o r  to  h er that it w ou ld  be con -
venient fo r  h er to  m ake this ch ange in the a c-
count.

W hen the new  b ook  w as opened, and the new  
card signed, and both  w en t to the bank, and le ft  
their signatures, on O ctober 19, 1905, n oth in g  had 
occurred d u rin g  the period  fr o m  F ebru ary  14, 
1903, dow n to  that tim e, that w ou ld  su ggest to  the 
minds o f  e ith er o f  the parties that R. H erm an ’s 
name was p laced  th ere  fo r  con ven ien ce . H is 
m other w as then  ju s t  as w ell and as active  as be-
fore. It  w as a p leasure to  her, as he says in his 
testim ony, to  g o  to  the bank, and th ere  is no testi-
m ony ten d in g  to  sh ow  that it w as any trou b le  to  
her, or that it w ou ld  be any advan tage to  h er to 
have the nam e o f  R. H erm an on the book  sim ply
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to  draw  m on ey  fo r  h er purposes, and it w as n o t 
necessary to  have it on to  m ake deposits.

D u rin g  the w h ole  period , fr o m  the tim e his 
nam e w as pu t u pon  the b ook  dow n  to  h er death , 
the uncon trad icted  ev iden ce  show s that there w as 
on ly  one sum  w ithdraw n b y  h im  alone w hen  she 
w as n ot present a t the bank  ; all the oth er  d ra fts  
m ade betw een  F ebru ary  14, 1903, and the date o f  
h er death  w ere  draw n ou t b y  her.

The ev iden ce  also is (p. 148) that she w as taken  
suddenly  ill on T hursday m orn ing , N ov em b er  19, 
1903, su fferin g  fr o m  strangu lation  o f  th e  in tes-
tines, and on  Saturday, the tw en ty-first, th e  d octors  
decided  th at an operation  w ou ld  be  n ecessary  to  
save h er life , and she w as taken  to  th e  hospita l 
and operated  upon, and died  on  M onday, N ov em -
b er  23, and the n e x t  day, the 24th, R. H erm an, 
b e in g  in possession  o f  the bank book , g o e s  to  the 
bank and draw s $500 on th is account, g ives  part o f  
it to  his sisters to  help them  prepare fo r  the fu n -
eral, uses part o f  it  fo r  fu n era l expenses, and the 
balance uses fo r  h im self.

W h a t then is th ere  in the h istory  o f  th is trans-
action , a fte r  th is  d ispute arose as to  the ow n er-
ship o f  th is m oney, that w ould su ggest to  R. H er-
m an K em pkes ’ m ind the th ou g h t th at th is jo in t  
a ccou n t w as on ly  p laced  in his nam e fo r  the con -
ven ien ce  o f  his m oth er ? I f  he had such a thought, 
is it reasonable to  believe  that he w ou ld  have m en-
tioned it  to  M r. O tten  so th at it cou ld  be used to  
d e fea t and to  con trad ict him  in the cla im  o f  ow ner-
ship w h ich  he w as m akin g  ?

T he testim on y  o f  O tten, that th is a ccou n t was 
ch an ged  so th at R. H erm an cou ld  g o  and draw  the 
m on ey  w hen  his m oth er cou ld  n ot g o  fo r  it, is pure
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invention , and is put in to  th is case b y  him  at the 
instigation  o f  others to  enable them  to d e fe a t  an 
honest claim .

T o show  how  absolu tely  unreliable and reckless 
his statem ents are it is on ly  necessary to  re fe r  to  
his testim on y  as to  h er physica l con d ition  (p. 9 3 ) ;  
he sa y s /sh e  w as sick ly , she w asn ’t  v ery  w ell (1. 30). 
In this respect he is con trad icted  b y  the com pla in -
ant, b y  Mr. M erselis, Mr. B otbyl, R. H erm an K em p- 
kes, and M ary  K em pkes, w ho all te s t ify  that she 
was a strong, healthy, active, in te lligen t and w ell 
wom an.

The learned V ice  C hancellor in com m en tin g  upon 
the testim on y  o f  M r. O tten  has lost s igh t and f o r -
gotten  som e o f  the m aterial fa cts  and contrad iction s 
in his testim on y  w h ich  w e have here poin ted  out.

The ev iden ce  o f  R. H erm an K em pkes already 
set forth , im peaches him , and on  p. 142, w hen he 
was asked w h eth er Mr. O tten w as a respectable m an 
in the n e igh borh ood  and a p rop erty  ow ner, his rep ly  
was, “ That som e speak g o o d  and som e speak bad o f  
h im .”  O np . 143 he sa y s ,th a t O tten  k ept a beer 
saloon ,andthat he used to  g o  in there and g e t  a glass 
o f  beer. T here is no ev iden ce  sh ow in g  an intim ate 
or confidentia l rela tion  w ith  M r. O tten ; and it is 
th ere fore  unreasonable  th a t he w ou ld  m ake an 
adm ission to  him  th at this bank accou n t was 
transferred  to  him  on ly  f o r  the con ven ien ce  o f  his 
m other.

There is an oth er fa c t  in this record  th at we con -
tend proves con clu sive ly  that th is testim on y  o f  
W illiam  O tten is. fa lse . H e says that he had the 
interview  the Sunday fo llo w in g  Mrs. K em pkes ’ 
death, (p. 90, 1. 27) that w ou ld  be abou t N ov em b er 
29, 1903. On D ecem b er 31, 1903, (on p. 23 o f  the
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case) he m ade an affidavit w h ich  is annexed  to  the 
b ill in th is cause and is a part o f  the record . 
These affidavits w ere procu red  f o r  the purpose o f  
substantiating1 the fa cts  as to  the ow nersh ip  o f  th is 
bank accou n t as stated  in th e  bill. T h ey  w ere  un-
dou bted ly  ca re fu lly  prepared, and w e have reason 
to presum e that every  m aterial fa c t  o f  w h ich  a 
w itness had k n ow ledge  w ou ld  be in corpora ted  in 
his affidavit w h ich  w as to  be used in ob ta in in g  an 
in ju n ction  ; th is w ou ld  be especia lly  so  i f  he had 
k n ow ledge o f  the fa c t  to  w h ich  he now  testifies, 
th at R. H erm an K em pk es ’ nam e w as on ly  pu t in to 
th is bank accou n t fo r  con ven ien ce . T he con versa -
tion  w h ich  he relates to o k  p lace b e fo re  the m akin g  
o f  this affidavit, about a m onth. T he oth er affi-
davits conta in  statem ents m ade b y  the defen dan t, 
but in the affidavit o f  W illiam  O tten  you  w ill find 
no m ention  o f  any o f  the fa c ts  to  w h ich  he now  
testifies. W h y  ? H e n ever had such  a con versa -
tion.

W e subm it th at it w ould  be u n sa fe  and d a n ger-
ous in a cou rt o f  equ ity  to  a llow  the testim on y  o f  
th is w itness O tten  to  overth row  the m ass o f  uncon -
trad icted  ev iden ce  fr o m  cred ib le  w itnesses, and 
fr o m  docum ents, and books in the bank, th at g o  to 
support the de fen d an t’s case. H is testim on y  is an 
a fter-th ou gh t, and is pu t in here to  supply  a m iss-
in g  link, and the learned V ice -C h a n ce llor  w as not 
w arranted in a ccord in g  to  it the w e igh t w hich  he 
d id  in his oral opinion.

R. H erm an K em pkes ’ nam e w as pu t on  that 
book , and it w as m ade a jo in t  a ccou n t so  th a t the 
su rv ivor cou ld  draw  w h atever th ere  m igh t be 
standing  to  its credit.

Y o u  m ust also bear in m ind that th is ch ange was
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m ade F ebru ary  14, 1903, ten  m onths b e fo re  the 
B ridge street p rop erty  w as sold, bu t read in g  the 
testim on y  o f  O tten, as to  his con versation  w ith  R. 
H erm an, you  w ou ld  con clu de that the a ccou n t was 
only put in th a t fo r m  a fte r  th ey  g o t  the m on ey  fo r  
the prop erty . T his show s con clu sive ly  th at the 
defen d an t n ever had such a con versation  w ith  
Otten.

III.

We further contend that the decree allow« 
ing counsel fee and costs to the complainant 
in this case is inequitable and should be re« 
versed.

U nder th e  presen t p ra ctice  the cou rt is g iv en  a 
very  w ide d iscretion  in respect to  the a llow ance o f  
counsel fees, bu t w e  con ten d  in  th is case that the 
com plainant w as n o t en titled  to  succeed , and that 
even th ou gh  th is cou rt should con clu de adverse to  
this con ten tion  th at still, under the law, it is n ot 
such a case as w ou ld  w arrant a cou rt o f  eq u ity  in 
penalizing a su itor fo r  d e fen d in g  his r igh ts  un der 
such ev iden ce  as is presented  in th is case ; that in 
so d o in g  it has ex ceed ed  the bounds o f  d iscretion , 
and the decree  in  th is respect should be reversed .

G E N E R A L L Y .

In this case, w e  resp ectfu lly  subm it that, under 
the evidence, the d e fen d a n t had an equitable r igh t



to  th is fu n d  and p articu larly  to  the pa rt o f  
it derived  fro m  the sale o f  the B ridge  street p ro -
p erty  ; that he had an equitable r igh t also to  the 
m on eys in the bank p reced in g  th is deposit because 
o f  his con tribu tion s to  that account, w h ich  is un-
d isputed and u ncon trad icted .

In addition  to  th is w e have a con tractual ob liga -
tion  m ade in solem n fo rm  ; m ade fo r  the v ery  p u r-
pose o f  creatin g  a jo in t  a ccou n t betw een  th is d e fen d -
ant and the bank ; m ade w ith  the consent o f  the 
bank, and th ey  a ck n ow ledge that w hen  it  w as m ade 
that,under th eir b y  law s and rules, w h atever m oney 
stood  to  the cred it o f  th at account, at th e  death  o f  
either, w ou ld  be paid  to  the su rv ivor.

In addition  to  that w e have the m other, the m o-
m ent she is taken  sick, p lace  th is bank b ook  in the 
cu stody  and possession  o f  the defen dan t, so th at he 
can en fo rce  his con tract w ith  the bank.

U n der these fa cts , and the ev id en ce  in the case, 
u n con trad icted  and unim peached, and un der the 
law  th at w e have cited , the decree  o f  the C ourt o f  
C hancery should  be reversed, and the d e fen d an t R. 
H erm an K em pkes should be d ecreed  to  be the 
ow n er and the person  la w fu lly  entitled  to  receive 
th is bank account.

R esp ectfu lly  subm itted,

Cha rl e s  B. Du n n ,

Mic ha e l  Du n n ,

Of Counsel with the Defendant, R. Herman Kempkes.
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Co py o f  En tri es  in  Ba n k  Bo o k  No .. 42105.

DATE. DEPOSITS.. DRAFTS.
BAL-
ANCE.

1891.
Mar. 7. . . . . 135.00 135.
Ju ly  3 . . . 120., 15.
Aug. 4 . . . .........  30. 45.
Sep. 19. . . .........  25. 70.
Oct. 29 . . . .........  50. 120.
D ec. 9 . . . . . . .  . 35. 155.
1892.

Jan. 7 . . . . .........  45.. 200.
A pi. 2 ......... 40. 240.
Sep. 1 . . . .......... 60. 300.
Oct. 8 ......... 250 50.
N ov. 1. . . . .........  50. 100.

Int. to  N ov. ’92......... .........  4.25 104.25
D ec. 3 ......... . . . . . .  50. 154.25
1893.

Jan. 16 . . . .........  25.75 180.
Feb. 15. . . . .........  20. 200.
1894.

Jan. 2. . . . . 75..* 125.
Int to  N ov. ’93. . . . .........  6.02 131.02

Feb. 10 . . . . 25. 106.02
A pi. 2 0 ......... .............  76.. 182.02

28. . . 100. 82.02
M ay 2 5 ......... 40. 122.02
Sept. 1 0 ......... 45. 167.02
D ec. 21. . . . 50. 217.02
1895.

Jan. 14 . . . . 50. 267.02
M ay 23 . . . 50. 317.02
N ov. 1 .......... 300. 17.02
D ec. 11 . . . . 30. 47.02
1896.

Jan. 21. . . 25. 72.02
Int. to N ov. ’9 5 .......... 12.34 84.36

Mar. 1 3 .......... 40. 124.36
A pr. 9 ......... 22. 146.36
A ug. 2 9 .......... 40. 186.36
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BAL-
DATE. DEPOSITS. DRAFTS. ANCE.

Oct. 6 ......... 110. 76.36
N ov. 1 0 .......... 25. 101.36
1897.

Feb. 1 ............ 250. 351.36
1 ........... 30. 381.36

Mar. 1 ........... 45. 426.56
1 5 ............ 200. 226.36

M ay 1 ............ 150. 376.36
Jul. 1 0 .......... 50. 426.36

Int. to  M ay ’97. . . . . 5.23 431.59
A u g. 14 . . . . 50. 481.59
N ov. 1 .......... 50. 531.59
D ec. 3 0 .......... 50. 581.59
1898.

Jan. 2 7 ......... 50. 631.59
Feb. 2 8 .......... 50. 681.59

Int. to  N ov. ’9 7 .......... 7.11 688.70
Mar. 1 4 .......... 70. 758.70
A pr. 1 . . . . 170. 588.70
M ay 2 .......... 55. 643.7a

3 . . . . 180. 823.70
Int. to  M ay ’9 8 .......... 9.86 833.56

2 6 .......... 130. 703.56
Jun. 3 .......... 100. 603.56
Jul. 22 . . . . 50. 653,56
Sept 1 ....... .. 60. 713.56
Oct. 2 9 ......... . . .  60. 773.56
Dec. 13 . . . . 60. 833.56
1899,

Jan . 3 0 ......... 100. 933.56
Api. 1 .......... 50. 983.56

11 . . . . 30. 953.56
Ju l. 2 8 ......... . . . 1,658.81 2,612.37
A ug. 9 ......... 237. 2,375.37

11 . . .  . 130. 2,245.37
15 . . . . . . . . 125. 2,370.37

Sep. 1 2 .......... 60. 2,430.37
Int. to M ay ’99. . . . 26.11 2,456.48

Sep. 1 6 .......... 243.89 2,700.37
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DATE.

Sep. 2 1 .................
2 8 ................

Oct. 1 8 .................
Nov. 1 ..............

1900
Feb. 19 .................
Mar. 2 2 ...................

2 7 ...................
Int. to Nov. ’9 9 ...................
1900

o Api. 3. . ..............
Ju n . 15 . .  . .
M ay 1 8 ...................

Int. to M ay ’0 0 ..........
Ju l. 1 7 ...................
A ug. 8 ................
Oct. 9 . .  .
Nov. 24 .................
Dec. 8 .............. ....

1901.
Feb. 1 6 ...................

Int. to Nov. ’0 0 .............. .. .
M ay 3 .................

8 ...................
Ju n e 6 ...................

22 . . . .

Int. to
Ju ly 9 ............
May ’0 1 ..............
Ju l. 2 2 ..............

A ug. 3 ...................
10 ............

Sep. 11 . . . .
Oct. 11. . . .

2 1 .................
Dec. 2 ............

1902.
Jan . 6. .................
Feb. 4 .................
Apr. 9 ..............

BAL-
DEPOSITS. DRAFTS. ANCE.

150. 2,850.37
100. 2,750.37
500. 2,250.37
100. 2,150.37

500. 1,650.37
50. 1,700.37

30. 1,670.37
28.25 1,698.62

370. 1,328.62
100. 1,438.62
125. 1,553.62

23.24 1,576.86
130. 1,446.86

30. 1,416.86
200. 1,216.86

255 1,471.86
75 1,546.86

70 1,616.86
21.28 1,638.14
60 1,698.14

5. 1,693.14
60. 1,633.14

100. 1,533.14
65 1,598.14
24.55 1,622.70

150. 1,772,70
40. 1,732.70

60. 1,792.70
35. 1,827.70

35. 1,792.70
90. 1,702.70
25. 1,677.70

70. 1,747.90
53. 1,800.70
60. 1,860.70
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B A L -
D A T E -. DEPOSITS. D R AFTS. A N C E ..

M ay 10. . . . 80. 1,940.70
Fnt. to  M ay ’9 2 ......... 5&45 2,000.15

Ju ly  1 .......... 5. 2,005.15
1 ............ 2,000. 5.15

1 4 ............ 5. 10.15
A ug. 4 ......... 50. 60.15

12. . . . . 10. 70.15
Sep. 1 0 .......... 60. 130.15
O ct. 1 8 ............ 3 0 - 100.15

1903.
Jan. 1 7 .......... 45. 145.15
Feb. 1 4 ......... . . . .  119.40 264.55

I n t . t o N o v . ’02 ......... .57 265.12'
Feb. 2 8 .......... 30: 235.12
M ar. 2 1 . . . . .  . 60. 295.12
A pr. 1 0 .......... 55. 350.12
M ay 1 ............ 35. 385.12

9 ............ 80: 305.12
2 3 ............ 45. 350.12

Jun. 1 5 .......... 50. 300.12
2 0 ............ 25. 275.12
2 7 . . . . . . 30 305.12

Ju ly  2 ......... 22. 327.12
7 ......... 23. 350.12

2 4 .......... 50. 400.12
2 9 ......... 350. 50.12
2 9 ......... 23. 27.12

Sep. 2 6 ......... 87. 114.12
O ct. 1 9 ......... 2.14 116.26/

(This account w as tran sferred  to new bank book
92,441)

Copy of entries in bank book, 92,441.
BAL-

DATE. DEPOSITS. DRAFTS. ANCE.

116.26 116.26
100. 16.26

1,870. 1,886.26
50. 1,836.26
25. 1,811.26

500. 1,311.26

Oct. 19 
19 . 

Nov. 12 
12. 
14 . 
24

1903.







Court of Errors and Appeals.

Brief of Robert E . Van Hovenberg, of counsel with 
the complainant.

deposited with the Paterson Savings Institution the 
sum of $135.00 . She received from the bank a 
book numbered 42,105, in which the said sum was 
placed to her individual credit. I t  remained in this 
form, being, from time to time increased b y  deposits 
decreased b y  drafts, until the 14th  day of February, 
1903» at which time there was remaining a balance 
to her credit of $ 116 .26 .

° n  the 14th day of February, 1903, she went to 
tfte bank accompanied b y  her son Rheinholdt H er-
man Kempkes, and so changed the form of her ac-
count that since then until the day of her death it 
stood in the joint names of her and her said son.

t he above facts are necessarily undisputed The 
bank book (Exhibit D-3 ) speaks for itself.

uring the time that the account was in their 
joint names. Mrs. Kem pkes made numerous de-
posits increasing it, and she also decreased the ac-

Between
On bill, etc.,

ex., etc., Complainant, 

and
Appeal from 

Court of 
Chancery.Rh e in h o l d t  H e r ma n  K e mpk e s

et als., Defendants.



count b y  drafts against it. A t her death on the 
20th day of November, 1903, there remained to the 
credit of the account the sum of about $ 1,8 11.0 0 . 
This suit has been instituted to determine the own-
ership of that fund. The complainant claims that 
the fund belongs to the estate and should be paid 
to the executors. The defendant, Rheinholdt Her-
man Kem pkes claims that when his name was joined 
with his m other’s in the account she intended to, 
and actually did give the fund to him, or whatever 
should remain thereof after her death. Saying that 
he had contributed towards the fund, and that 
therefore she wished to protect him in case she died. 
(It might be well to mention here that he failed to 
establish the fact that he contributed towards the 
fund, it being admitted that it belonged solely to his 
mother. (Case page 17 1  to 173.) The defendant, 
the Paterson Savings Institution is entirely disin-
terested and ready and willing to p ay the fund to 
either of the parties; a decree pro confesso, having 
been entered against it.

The Complainant is a daughter of the said Eliza-
beth Kem pkes, deceased, and one of the executors 
of her estate. The defendant, Rheinholdt Herman 
Kem pkes, is a brother of the Complainant, and also 
an executor of the estate of his mother.

It  is admitted (case page 17 1  to 173) that the fund 
was originally the sole property of Mrs. Kempkes.

N aturally, therefore the first question to present 
itself is : Did she intend to give the money then 
on deposit and whatever balance should remain at 
her death, to her son, or was the change made solely 
for her convenience? I f  she did intend to give it 
to him did she accomplish that purpose? B y  the 
method adopted did she make a valid  gift inter 
vivos 5

The first testimony to throw any light on her inten-
tion is that relating to w hat took place at the time 
Mr. Kem pkes’s name was added to the account. All 
the direct evidence relating to that is testimony of
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the defendant and two disinterested witnesses pro-
duced b y  him, v iz .: Mr.. Edo I. Merselis and Mr. 
Justice G. Bottbyl, officers of the Paterson Savings 
Institution.

The defendant, Mr. Kem pkes, says, that his 
mother said: (P. n ,  1. 15) “ We go to the bank, and 
whatever will be in the bank that will be your 
money.”  I t  can be inferred from his following 
testimony that his mpther meant him to have what 
balance should remain at her death, for following 
on the same page, t  28, “ and then she says she 
wanted m y name put on the book in case anything 
happened to her, that the money should be m y 
protection.”  And again (p. 1 1 3 ,  1. 15) he says his 
mother said: “ I  will protect you in the bank, but 
I don’t want to make a w ill.”  This is a little differ-
ent from his first version of what was said b y  his 
mother.

There is only one meaning that can possibly be 
inferred from these different statements he says 
were made b y  his mother, and that is, she intended 
him to have what remained at her death without 
the necessity of making a will. Evidently trying 
to avoid the necessity of complying with the Statute 
of Wills.

And again on page 1 15 ,  1. 30, etc. he gives another 
account of what occurred which again differs from 
the other two accounts. Here he says it was his 
mother’s intention to so change the account that 
they would be joint owners of it. He says Mr. 
Mercelis then made it as follows: “ R . Herman 
Kempkes or E liza K em pkes”  and said (case, p. 1 14 ,

5 ) “ The one who possesses the hook owns the 
money.”

It is natural that a person in recounting what took 
place at a transaction which occurred a year or more 
previous could not be exact in repeating the details 
thereof. In fact, if he were exact— never deviating 
m any particular— it would, in m y opinion, be apt 
to stamp his testim ony with suspicion. But, nev-
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ertheless, he would remember and be able to state 
the purport of what occurred, and no m atter how 
m any times he stated it the general purport should 
be the same.

In  reading the testimony of this defendant in this 
particular what are we to believe? ist. Did his 
mother intend to give the fund absolutely to him? 
2nd. Did she intend he should have whatever re-
mained thereof at her death?. Or did she wish to 
constitute herself and him joint owners thereof? 
According to his testimony she must have intended 
all three, for he gives us in answer to different 
questions those three different accounts.

For the present we will pass from these contra-
dictory statements made b y  the defendant.

The next testimony directly bearing upon the 
transaction is that of Mr. Mercelis and Mr. Bottbyl. 
These two gentlemen are absolutely disinterested, 
and it w ill be noticed that their remembrance of 
what occurred does not v a ry  in the least— the gen-
eral purport of the transaction given by them in 
answer to different questions, is alw ays the same— 
and yet it differs m aterially, in m y opinion, from 
that given b y  the defendant.

(Case, p. 159, 1. 3, etc.) Mr. Mercelis relates what 
took place: “ On the 14th  day of February, 1903, 
Mrs. Kem pkes and her son R . Herman Kempkes, 
came into m y office and Mr. Kem pkes said that his 
mother would like to have his name added on the 
pass-book so that either could draw." “ I asked 
Mrs. Kem pkes if that was her wish and she said 
‘Y e s .’ She didn’t speak English very  perfectly, so 
I got the Teller, Mr. Bottbyl, who speaks German, 
that he might make her fu lly understand the nature 
of the change, that either could draw the money, 
and he talked to her in German and reported that 
she understood perfectly. I then called the clerk 
and had Mr. Kem pkes and Mrs. Kem pkes sign the 
signature cards, and added Mr. Kem pkes’s name on 
the book.”  On cross-examination (case, p. 163, 1.
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4, etc.) “ Mr. Kem pkes said that his mother wanted 
his name on the book so that either might draw, 
and I  asked Mrs. Kem pkes if that was her wish, 
and she said it w as.”

Mr. B o ttb yl (case, p. 164, 1. etc.) “ Mr. 
Kem pkes and his mother were in Mr. Mercelis’s 
office and Mr. Mercelis came to m y cage and said, 
‘I wish you would come over to Mrs. Kem pkes and 
speak German to her,’ He says, 'Her son wants his 
name added on the book, and ask her if that is her 
wish.’ So I asked Mrs. Kem pkes in German if she 
wanted her son’s name added on the book and she 
said ‘yes.’ I  says, ‘Do you understand that either 
can drawl’ She says ‘yes, I  do.’ I  says, ‘And you 
understand in case of death of either the survivor 
can draw it?  ’ And she says, ‘Y e s ’ and she wanted 
the name added on the book.”

Looking at the testimony of these two gentlemen 
without considering that of the defendant, it is an 
easy m atter to see exactly what occurred a t the 
bank.

Mrs. Kem pkes and her son went to the bank. 
They saw Mr. Mercelis. The defendant did the 
talking (case, p. 163, 1. 4.) He said his mother 
wanted his name added to the account so that either 
could draw the money. Mr. Mercelis asked her if 
that was her wish. She said it was. He then ex-
plained, with the help of an interpreter the effect 
of the change, telling her either could draw the 
money, or the survivor. The son’s name was then 
added to the account. Nothing at all said about a 
joint ownership of the fund. Nothing about the sur-
vivor owning w hat balance remained. And noth-
ing about an absolute gift of the fund to her son. 
There is a vast difference between empowering a 
person to draw your money, and giving it away.

How can we reconcile this testimony with that of 
the defendant. Is it right or just that we should 
blend them together and deduce from the m ixture 
a compound pertaining directly to neither, but pre-
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senting a different m atter in which it is impossible 
to recognize the leading features of either? No. 
We must adopt one or the other. One stands and 
the other falls. And is there any doubt which we 
must accept? We have a most interested and par-
tial witness— the defendant. On the other hand 
two absolutely disinterested and im partial w it-
nesses— officers of the bank. I respectfully sub-
m it there is no choice. The testim ony of the bank 
officers must be received to the exclusion of that of 
the defendant. And they are his witnesses.

Mrs. Kem pkes then added her son’s name to the 
account so that either could draw or .the survivor. 
W hat light does that throw upon the case ?

First. I t  m av have been done for her convenience. 
She was 75 years old. I f  she were sick, or for any 
other reason could not go to the bank, her son (who 
lived with her most of the time, and alw ays ate his 
dinner with her) could go in her place; and at her 
death, could draw out what money was necessary 
for the expenses of her last sickness and funeral.

Second: It  m ay be that she did intend to give him 
the fund, or what balance remained thereof after she 
was through with it ; it is possible, b y  a stretch of 
the imagination, to infer that much, although it is 
to be presumed that if she wished to give him the 
money she would have said so.

In  transactions of this nature there are always 
circumstances surrounding them which points un-
m istakably to the true condition.

W hat are the circumstances surrounding this 
transaction and growing out of it that show her 
intention ?

We must first consider in support of the first 
proposition what would be the natural and proba-
ble consequence of an arrangement of this nature 
made for the convenience of Mrs. Kem pkes.

She would naturally retain possession of the bank 
book, giving it to her son only to allow him to draw 
money for her. And that is exactly what she did do.



According to defendant’s testimony (case p. 116 , 
1. 7 and io) he only drew money from the bank 
once, and then it was rainy, and his mother did not 
wish to go out. He says he remembers making 
two deposits. This clearly shows that his mother 
never meant to give him the money absolutely. I f  
she had w hy did she keep the pass-book, making 
it impossible for him to draw the money? W hy, 
if she intended giving it to him, did she have her 
name continued in the account? This eliminates 
one element heretofore considered. But, did she 
intend him to have what balance remained at her 
death ?

The fact of his drawing money once for his mother, 
when it was too rainy for her to go out; and the 
fact that his mother retained sole possession of the 
bank book, increasing and decreasing the account 
from time to time, are two circumstances directly 
in support of the contention that his name was 
added only for the convenience of his mother.

And further b y  looking at the will of his mother 
(Ex. C-6) it appears that she had an account in a 
bank in Germ any which was in the joint names of 
herself and son, but, she never understood that by  
reason thereof her son owned any part of the money, 
because in her will she disposes of that money as 
her sole property. This shows conclusively that, 
for some reason, she was in the habit of having 
her son’s name joined with hers in her bank ac-
counts. A nd it also conclusively shows she did 
not understand that an account made in such a 
form gave the same to her son, but that she still 
looked upon it as her sole property.

What has the defendant offered to show a dona-
tive intention.

It must be remembered, that, although hardly 
possible to reconcile the numerous discordant de-
cisions in cases of this kind, yet they are all uni-
form in declaring th at: A  donative intention is 
absolutely necessary to constitute a valid g ift; that



the fact of an account in joint names is not a pre-
sumption of g ift; and that the burden of proving 
a donative intention rests upon the donee.

Dunn vs. Houghton, 5 1 Atl. 76 ; Taylor vs. Coriell, 
57 Atl. 810, 66 N. J., Eq. 262, and numerous cases 
therein cited.

He says his mother told him she wished him to 
have what was in the bank; that she said it at the 
bank, to both him and to Mr. Mercelis and Mr. Bott- 
byl. But, these two gentlemen fail absolutely to 
corroborate him. The differences in their testimony 
and his has been noticed heretofore.

From  the conflicting stories he tells, it is impos-
sible to infer a donative intention on «the part of 
his mother towards him, on the contrary the cir-
cumstances surrounding the m atter point directly 
to the contention of convenience being the sole 
motive to cause Mrs. Kem pkes to change the form of 
her account.

In face of the circumstances above mentioned, 
nam ely: retention of the pass-book, using the money 
as her own, drawing it out and making deposits; 
donee having possession of the book only once, and 
then solely for his mother’s convenience; and her 
habit of placing accounts in this form, understand-
ing it did not change the ownership thereof; I re-
spectfully submit he has absolutely failed in prov-
ing a donative intention.

Aside from these circumstances we have the con-
duct of the defendant immediately after the death 
of his mother, as testified to by  the complainiant, 
by  Mrs. Gross, b y  Mr. Schippers, W illiam Otten and 
Fred Von Siede.

The complainant says, that (case p. 5 1, 1. 2 etc. 
and 1. 3.0 etc.) her brother, the defendant, told her 
if she and Mrs. Gross would give him $300.00 he 
would then divide the money in the bank in his 
and his mother’s names jo in tly ; if they refused to 
give him $300.00 he would then keep it all. The 
complainant is corroborated in this by  her sister,
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Mrs. Gross (case p. 67, 1. 10  etc.) by  Mr. Schippers 
(case p. 82, 1. 10) and b y  two disinterested w it-
nesses, W illiam Otten (case p. 9 1, 1. 4) and Fred 
Von Siede (case p. 85, 1. 30 etc.)

Mr. Schippers (case p. 80, 1. 23 etc.) (E x . C-5) 
and Mrs. Gross (case p. 67, 1. 30 etc.), also (Ex. C-4) 
produce written statements given to them b y  the 
defendant which he said showed the assets of the 
estate, and in these statements he included the 
money on deposit in the bank in his and his moth-
er's names jointly.

This evidence establishes beyond any doubt the 
ownership of the fund in question. The defendant 
himself, who now claims to own the fund, did, im -
mediately after the death of his mother, look upon 
it as the property of the estate and not his. I t  was 
only when his sisters refused to give him $300.00 
from the estate that he undertook to claim title to 
the fund. The defendant attem pts to explain his 
conduct b y  saying he only meant to loan the money 
to the estate for the purpose of paying off a m ort-
gage. But would he offer to divide it between his 
sisters, if in reality he meant only to loan it to the 
estate ?

I think his explanation far too inadequate to 
overcome the testim ony of five witnesses.

All of which directly contradicts the claim of a 
gift inter vivos. I t  shows that there was no dona-
tive intention on the part of the deceased.

There can be absolutely no doubt that the evi-
dence in this case does not tend to prove a donative 
intention within the rule required for such purpose, 
and that the only inference is that the money was 
deposited in their joint nam esm erely as aconvenience 
for the m other; that she did not intend to part with 
her property in i t ; and that she alw ays claimed and 
exercised a right of absolute ownership over i t ; and 
that if any gift of this fund to the son was intended 
it was limited to take effect after her death, and 
falls within the rule announced in Stevenson vs.
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Earl, (N. J. Err. & App., Oct. 3,  1 9 0 3 ) ,  55  Atl. 1 9 0 1 ,

65  N. J. Eq. 7 2 1 .
Taylor vs. Coriell, (N . J. Chr. Apr. 5, 1 9 0 4 ) ,  57 

Atl. 8 1 0 .  66 N. J. Eq. 262 .
The utm ost we can infer from the testim ony of 

the defendant is that the donor intended him to 
have whatever remained after she had exercised 
absolute control during her life, making it a testa-
m entary disposition of funds, without complying 
with the Statute of Wills.

Stevenson vs. Earl, ibid. (65 N. J. Eq. 7 2 1 ) .
Taylor vs. Coriell, ibid. (66 N . J. Eq. 262) .
It  might be claimed that when the account was 

opened there was a contract entered into between 
the bank, his mother and himself, under which he 
obtained a irrecoverable interest in the fund, so 
that all question of testam entary disposition is re-
moved. Undoubtedly, there was a contract be-
tween the mother and son on the one side and the 
bank on the other, b y  the terms of which the bank 
became their debtor to the extent of the amount 
due on the account, and that either presenting the 
book might draw the fund; but under such a con-
tract, in order to avoid the application of the law 
of wills it must appear that the donor had surren-
dered all control over the subject matter.

Cover vs. Stein, 67 Md. 4 4 9 - 1 0  Atl. 2 3 1 ,  1  Am. 
St. Rep. 406.  Haines vs. Rogers, et al, 62 Atl. 272 .

Stevenson vs. Earl, 65 N. J. Eq. 7 2 1 .
Taylor vs. Coriell, ibid. (N . J. Ch., 57 Atl. 8 1 0 . )

66 N. J. Eq. 262.
I f  it were not so it would be an easy m atter for 

a person b y  entering into such a contract, to use 
property as he pleased during his lifetime and give 
what remained to whom he wished with total dis-
regard to the Statute of Wills.

Stevenson vs. Earl, ibid. (65 N. J. Eq. 79.1 .)
In  the case of Stevenson vs. Earl, ibid, the Chief 

Justice, speaking for the Court of Errors and A p-
peals, in defining the requirements of a gift inter



vivos, said: “ But in order to legalize such a gift, 
there must be not only a donative intention, but 
also, in conjunction with it, a complete stripping 
of the donor o f all dominion or control over the 
thing given.

Cook vs. L u m , 55  N . J ., L . 3 7 5 .
It is clear from the testimony in this case that 

Mrs. Kempkes «intended to, and did retain control 
and dominion over the fund.

The most liberal construction we can possibly 
give to the evidence of the defendant in his favor, 
is that his mother intended him to have whatever 
remained after her death.

Laying aside for the sake of argument, all ques-
tion of donative intention, assuming that the de-
fendant has succeeded in proving a donative inten-
tion, what effect would that have upon the case?

There is no pretence that Mrs. Kempkes lost all 
control and dominion over the account at any time. 
She retained the effective means of control— the 
passbook— in her possession until just before her 
death, when the complainant says she told her to 
get it out o f the bureau drawer. The defendant 
says she told him to take charge of all the papers 
in the bureau drawer. He did take all the papers 
out of the drawer, among which was the pass-book. 
Even if she did tell him to get the papers out of 
the drawer, and in that way he got the book, it is 
an insufficient delivery. D u n n  vs. H oughton, ibid. 
During Mrs. Kempkes’s life she exercised exclusive 
ownership oyer the fund, drawing, using, and de-
positing according to her inclination. Therefore 
even with a donative intention the case falls within 
the doctrine established in the case of Stevenson  
vs. E a rl, ibid ., and T aylor vs. Coriell, ibid., for the 
stripping o f the donor of all dom inion  or control 
over the gift is wanting. K elley  vs. H o m e Savings  
Bank, 44  M isc . 1 0 2 , 89  N . Y .  Su ppl. 7 7 6 .

There was no trust in favor of the defendant for 
the indispensible element— the absolutely parting
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with “ that interest which had been hers up to the 
time of the declaration”  is not present.”

Stevenson vs. Earl, ibid. (65 N. J. Eq. 7 2 1 .)
The case o f the H oboken Bank for Savings vs. 

Schwoon, et als., 50  Atl. 490  differs from  this case 
in this, that the bank book was placed in the hands 
of a friend to be delivered to donee at the death of 
donor. W hich stripped donor o f all dominion over 
the gift.

In the case o f Denin vs. Hilton, 50  Atl. 6 0 0 , there 
was no evidence o f joint names for convenience sake, 
and there was a delivery o f the bank book  to donee 
during donor’s life.

The case of Penn. R. Co. vs. Stevenson, 54  Atl. 
6 9 6 , was reversed by  Court of Err. & App. Steven-
son vs. Earl, ibid.

The case o f Green vs. Tulane, et als, 28  Atl. 9 , 52 
N. J. Eq. 1 6 9 , differs in this that there was a de-
livery o f the property to a third person by  the donor 
in his lifetime, with instructions to give same to 
donee at his (donor’s) death.

In the case of Cook vs. Lumm, 55  N. J., 1. 3 7 5 , 
26  Atl. 8 0 3 , Beasley, C. J., in delivering the opinion 
of the Supreme Court said regarding what would 
legalize a gift of a Chose in Action, that the cardinal 
principle was this “ that the transfer was such that, 
in conjunction with the donative intention, it com -
pletely stripped the donor of his dominion over 
the thing given, whether that thing was a tangible 
chattel or a chose in action.

In the present case the original deposit, a gift of 
which is claimed was partly withdrawn, and again 
added to  by  Mrs. Kempkes, wherein it differs from 
the case o f Dunn vs. Houghton, N . J. Ch., 5 1  Atl. 7 1 .

I respectfully submit that, looking at this case 
either in the light of a donative intention having 
been proved, or with such an intention lacking, a 
decree should be rendered in favor of the complainant. 

R O B E R T  E. VAN  H OVEN BERG.
Of Counsel with the Complainant.
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IN CHANCERY OF N E W  JERSEY.

B etw een
WlLHELMINA SCHIPPERS, EXE  

CUTRIX,' ETC.,

C om p la in a n t. 

and ■

R h e i n h o l d t  H e r m a n  
K empke s  a n d  The  Paters on  
Sa yin g s  In s t it u t io n ,

D efen d a n ts.

On B ill , E tc.

Notice of Appeal.
T he d e fen d a n t, R h e in h o ld t  H erm an  K e m p k e s , 

h ereb y  a p p ea ls  fro m  so  m u ch  o f  th e  final d e cre e  
m ade in th is  C ou rt in  th e  a b o v e  s ta ted  ca u se  on  
N ovem b er 8th, A .D .,1 9 0 5 , w h ich  o rd e rs ,a d ju d g e s  
and d ecrees  th at a ll th e  m o n e y  d e p o s ite d  w ith  th e  
P aterson  S av in gs  In stitu tio n  in  b oth  a cco u n ts  
num bers 42,105 and  92,441 in the jo in t  n am es o f  

R. H erm an  K e m p k e s  or  E liza  K e m p k e s ”  is  
m on ey  b e lo n g in g  to  th e  es ta te  o f  E liza b e th  
K e m p k e s , d e ce a s e d , an d  n o t to  the d e fen d a n t, 
R h e in h o ld t H erm an  K e m p k e s , n or  has the sa id  
R h e in h o ld t H erm an  K e m p k e s  e v e r  had or  been  
en titled  to  the o w n e rs h ip  t h e r e o f ;  a lso  fro m  
that part o f  th e  sa id  d e cre e , w h ich  o rd e r s  th a t 
the P aterson  S a v in g s  In s titu tion , its  o ffice rs , 
agents or e m p lo y e e s , p a y  o v e r  the sa id  m o n e y ’ 
no w on  d e p o s it  w ith  it in  th e  jo in t  n am e o f  “ R
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H erm a n  K e m p k e s  or  E liza  K e m p k e s ,”  be in g  
a c c o u n t  n u m b e r  92,441» th e  sam e h a v in g  been  
tra n s fe rre d  fr o m  a c co u n t  n u m b er  42,105, to 
W ilh e lm in a  S ch ip p e rs  and  R h e in h o ld t  H erm an  
K e m p k e s , e x e cu to r s  o f  th e  es ta te  o f  E lizabeth  
K e m p k e s , d e ce a se d , to  th e  en d  th a t it  m a y  be 
d e p o s ite d  w ith  o th e r  fu n d s  o f  th e  e sta te  ; and 
a lso  fro m  th a t p a rt o f  sa id  d e cre e  v w h ich  orders 
th a t th e  sa id  d e fe n d a n t, R h e in h o ld t  H erm an

IQ K e m p k e s , w ith in  five  d a y s  a fte r  s e rv ice  u pon  
h im  o f  a c o p y  o f  sa id  d e c r e e  an d  th e  ta x e d  b ill 
o f  c o s ts , to  p a y  to  R o b e r t  E . V a n  H o v e n b e rg , 
o f  co u n s e l w ith  co m p la in a n t, th e  su m  o f  s e v -
e n ty -f iv e  d o lla rs  as a co u n s e l fe e , and a lso  the 
ta x e d  c o s ts  o f  su it, and  th a t in  d e fa u lt  o f  such  
p a y m e n t  an e x e cu t io n  issu e  th e re fo r , a cco rd in g  
to  th e  p ra c t ic e  o f  th is  C ou rt, t o  th e  C ou rt o f  E r -
rors  an d  A p p e a ls  in  th e  la st  re so r t  in  a ll causes. 

D a te d  N o v e m b e r  29th , 1905.

20 Ch a r l e s  B. Du n n ,

S o lic ito r  o f  D efen d a n t , R h ein holdt H erm an  
K em p k es .

Mic h a e l  Du n n ,
O f  Counsel.

I c o n c e iv e  th ere  is a g o o d  ca u se  fo r  a p p ea l in 
th e  a b o v e  sta ted  ca u se .

Mic h a e l  Du n n ,
on #
°  O f  C ounsel w ith  D efen d a n t , R h ein h old t H erm an  

K em p k es .
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D

T he p e tit ion  o f  R h e in h o ld t  H erm a n  K e m p k e s , 
the ap p e llan t in  th e  a b o v e  sta ted  ca u se , r e s p e c t -
fu lly  sh o w s , th a t y o u r  p e t it io n e r  finds h im s e lf  20 
aggrieved  b y  th e  d e c r e e  m a d e  in th e  C ou rt o f  
C h an cery  b y  h is  H o n o r , W illia m  J. M ag ie , 
C h an ce llor  o f  N e w  J e rse y , b ea r in g  d a te  th e  
e igh th  d a y  o f  N o v e m b e r , n in e teen  h u n d red  and 
five, w h ere in  it  is  a d ju d g e d  and d e c r e e d  th a t a ll 
the m o n e y  d e p o s ite d  w ith  th e  P aterson  S av in gs  
In stitu tion  in  b o th  a cco u n ts  n u m b ers  42,105 an d  
92,441 in  th e  jo in t  n am es o f  “ R . H erm an  
K em p k es  o r  E liza  K e m p k e s ”  is m o n e y  b e lo n g in g  
to the esta te  o f  E liza b e th  K e m p k e s , d e ce a s e d , gQ 
and n o t to  th e  d e fe n d a n t  R h e in h o ld t  H e r -
m an K e m p k e s , n or  has th e  sa id  R h e in -
h o ld t H erm an  K e m p e s  e v e r  h a d , or 
been en tit le d  to  th e  o w n e rs h ip  t h e r e o f ; a lso  
from  that pa rt o f  sa id  d e c r e e  w h ich  o rd ers  th at

A P P E A L S .

B etw een

WILHELMINA SCHIPPERS, EX-

ECUTRIX, E m ,

R esp on d en t.

and

Rh e in ho ld t  Herma n  K empkes  

A p p ella n t.

10

Petition o f Appeal.
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th e  P a terson  S av in gs  In s t itu t io n , its  officers, 
a g en ts  or  e m p lo y e e s  p a y  o v e r  to  W ilh e lm in a  
S ch ip p e rs  and R h e in h o ld t  H erm an  K em p k e s , 
e x e c u to r s  o f  th e  e sta te  o f  E liza b eth  K e m p k e s , 
d e ce a s e d , th e  sa id  m o n e y  n o w  on  d e p o s it  w ith 
it  in  th e  jo in t  n am es o f  “ R . H erm an  K em p k es  
o r  E liza  K e m p k e s ”  b e in g  a c co u n t  num ber 
92,441, th e  sam e h a v in g  b e e n  tra n ferred  from  
a c c o u n t  n u m b e r  42,105 ; to  th e  en d  th a t said 

10 m o n e y  m a y  be d e p o s ite d  w ith  o th e r  fu n d s  o f  the 
e s ta te  ; and  a lso  fro m  th a t p a rt o f  th e  s a id ,d e -
c r e e  w h ich  o rd ers  th a t th e  sa id  d e -
fen d a n t R h e in h o ld t  H erm a n  K e m p k e s  w ith in  
five  d a y s  a fte r  s e rv ice  u p on  h im  o f  a c o p y  o f  said 
d e cre e  and the ta xed  b ill o f  c o s ts , p a y  to  R ob ert 
V a n  H o v e n b e rg , o f  c o u n s e l w ith  com p la in an t, 
th e  su m  o f  s e v e n ty -f iv e  d o lla rs  as a c o u n s e l fee 
an d  a lso  th e  ta x ed  c o s ts  o f  su it, and th a t in  d e -
fa u lt  o f  su ch  p a y m e n t  an e x e cu t io n  be  issued  

20 th e re fo r .
A n d  y o u r  p e t it io n e r  h u m b ly  a p p ea ls  from  the 

parts  o f  th e  sa id  d e cre e  w h ich  d e cre e s  as a fo re -
sa id , u p on  th e  g ro u n d  th a t th e  sam e is  erron e -
ou s , fo r  th a t  th e  sa id  m o n e y  d e p o s ite d  w ith  the 
P a te rs o n  S a v in g s  In s t itu t io n  in b o th  a ccou n ts  
n u m b e rs  42,105 and 92,441 in  th e  jo in t  n am es o f 
“ R . H erm an  K e m p k e s  or  E liza  K e m p k e s ”  b e -
lo n g  to  th e  sa id  R h e in h o ld t  H erm a n  K e m p k e s , 
and th a t he is  en tit le d  to  th e  o w n e rsh ip  th ereo f, 

3Q an d  th a t th e  sa id  P a terson  S a v in g s  In stitu tion  
an d  its  o fficers , a gen ts  or e m p lo y e e s  sh o u ld  pay 
th e  sam e o v e r  to  h im , and  n o t  to  th e  sa id  e x e -
cu to r s  o f  E liza b e th  K e m p k e s , d e ce a s e d , and 
th a t h e  sh ou ld  n o t p a y  th e  c o s ts  and  cou n sel 
fe e  o f  th e  sa id  co m p la in a n t.
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Y o u r  p e t it io n e r  th e re fo re  p ra y s  th a t  th e  sa id  
d e cre e  o f  th e  sa id  C h a n ce llo r  m a y  b e , in  th e  
p a rticu la rs  a fo re sa id , re v e rse d , s e t  a s id e  an d  
fo r  n o th in g  h o ld e n .

A n d  th a t y o u r  p e t it io n e r  m a y  h a v e  s u c h  r e -
l ie f  in  th e  p re m ise s  as to  th is  h o n o ra b le  C ou rt 
sh a ll seem  m eet.

Ch a r l e s  B. Du n n ,

S o lic ito r  o f  A p p ella n t. 1 0

Mic h a e l  D u n n ,

O f  C oun sel w ith  A p p ella n t.

20

30



N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

10

R h e i n h o l d t  H e r  m i  n 
K em pk e s ,

B e tw e e n

WlLHELMINA ScHIPPERS, EXE-
CUTRIX, ETC.,

R esp o n d en t ,

and

A p p e lla n t .

O n A p p e a l , etc.

Answer.
20 T h e  a n sw er  o f  W ilh e lm in a  S ch ip p e rs , e x e c u -

tr ix  o f  th e  la s t  w ill  an d  te s ta m e n t o f  E lizabeth  
K e m p k e s , d e ce a s e d , re sp o n d e n t  to  th e  p etition  
o f  a p p ea l o f  R h e in h o ld t  H erm an  K e m p k e s , ap -
p e lla n t.

T h is  re sp o n d e n t, n o t  a ck n o w le d g in g  a ll o r  any 
o f  th e  m a tters  w h ich  in  th e  sa id  p e t it io n  o f  a p -
p ea l a re  co n ta in e d  to  be  tru e , fo r  a n sw e r  th e re -
to , n e v e rth e le ss , sa y s  and  a d m its  th a t a decree  
w a s , on  th e  e ig h th  d a y  o f  N o v e m b e r , nine- 
teen  h u n d red  and  five , m a d e  an d  en tered  
in  th e  C ou rt o f  C h a n ce ry , b y  h is  H onor, 
W ill ia m  J. M agie , C h a n ce llo r , in  th e  cause 
fo r  th at p u rp o se  m e n tio n e d  in  th e  said 
p e tit io n , as is  th e re in  s t a t e d ; b u t  as to 
th e  su b sta n ce  and  fo r m  t h e r e o f  th is  resp on d en t
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p ra y s  to  re fe r  th e re to  w h e n  th e  sam e sh a ll be 
p ro d u ce d . A n d  th is  re s p o n d e n t  is a d v ise d  an d  
b e liev es  th a t th e  sa id  d e c r e e  is a g re e a b le  to  
eq u ity , an d  sh e  p ra y s  th a t th e  sam e m a y  b e  a f -
firm ed , w ith  c o s ts  to  be  a d ju d g e d  to  th is  r e -
sp on d en t.

Robert  E . V an  H o v e n b e r g , 

S olicitor  f o r  and o f  C ou n sel w ith  R esp on d en t.

20



IN  C H A N C E R Y  O F  N E W  J E R S E Y .

10

B e tw e e n

WlLHELMINA SCHIPPERS, E x -

E h e i n h o l d t  H e e m a h

KEMPKES, ET ALS.,

D efen d a n ts ,

ECUTEIX, ETC.,

C om pla ina nt.

and
O n B ill , etc.

Order.
U p on  rea d in g  an d  filin g  th e  b ill o f  com p la in t 

and  a ffidav its  a n n e x e d  t h e r e t o : I t  is , o n  this
20 s e co n d  d a y  o f  J an u a ry , A . D ., 1904, o n  m otion  

o f  R o b e r t  E . V a n  H o v e n b e rg , o f  co u n s e l for 
co m p la in a n t, o rd e re d , th a t th e  d e fe n d a n ts , the 
sa id  R h e in h o ld t  H erm a n  K e m p k e s  an d  th e  P at-
e rso n  S av in gs  In s titu tio n , s h o w  ca u se  before 
th e  C h a n ce llo r , a t h is  C h a m b ers , in  the 
c i t y  o f  J e rse y  C ity , on  M o n d a y , th e  e leven th  
d a y  o f  J an u a ry , in stan t, a t ten  o ’c lo c k  in  the 
fo re n o o n , w h y  an in ju n c t io n  s h o u ld  n o t  issue, 
p u rsu a n t to  th e  p ra y e r  o f  sa id  b ill.

OQ A n d  it  is  a lso  o rd e re d , th a t u n til th is  order 
sh a ll b e  m a d e  a b so lu te  or  b e  d is ch a rg e d , the 
sa id  d e fe n d a n t R h e in h o ld t  H erm a n  K e m p k e s  ab -
s o lu te ly  d e s is t  an d  re fra in  fr o m  w ith d ra w in g  
a n y  o f  th e  a fo resa id  m o n e y  d e p o s ite d  in  the
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jo in t  nam es o f  E liza b e th  K e m p k e s  and  h im se lf, 
until the fu r th e r  o rd e r  o f  the h o n ora b le  C ou rt  : 
and th at the sa id  the P a terson  S av in gs  In s t itu -
tion, its o ffice rs , a g en ts  an d  e m p lo y e e s  a b s o -
lu te ly  d e s is t  and  re fra in  from , p a y in g  to  sa id  
R h e in h o ld t H erm an  K e m p k e s  or  a n y  p e rs o n  he 
m ay d es ig n a te , a n y  or  a ll m o n e y s  d e p o s ite d  in  
the said , th e  P a terson  S av in gs In s titu tion , in  th e  
jo in t  n am es o f  sa id  E liza b eth  K e m p k e s  and 
R h e in h o ld t  H erm a n  K e m p k e s  u n til th e  fu r th e r  10 
ord er o f  th is  C ou rt.

A n d  it  is a lso  o rd e re d , th at a c o p y  o f  th is  
order, to g e th e r  w ith  a c o p y  o f  the sa id  b ill an d  
affidavits th e re u n to  a n n ex ed , be serv e d , w ith  in 
three d a y s  from  th e  d a te  h e r e o f  p e rs o n a lly  on  
the p res id en t o f  th e  sa id  P aterson  S av in gs  I n -
stitu tion , i f  he can  be fo u n d  in th is  sta te , or i f  
h e  can n ot, th en  u p o n  on e  o f  th e  d ire c to rs  o f  
said co rp o ra t io n  re s id e n t in  th is  s ta te , and  u p -
on R h e in h o ld t  H erm an  K e m p k e s  p e rso n a lly . 20 
T he co p ie s  so  se rv e d  n eed  n o t be ce r tified .

R e s p e c t fu l ly  a d v ised .

Eu g e n e  St e v e n s o n ,

V. C
W« J. Ma g ie ,

C.

30
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IN  C H A N C E R Y  OF N E W  J E R S E Y .

T o  h is H o n o r , W ill ia m  J. M agie , C h a n ce llo r  o f 
th e  S tate  o f  N e w  J e rse y  :

H u m b ly  co m p la in in g , sh o w s  u n to  y o n r  H on or, 
y o n r  o ra tr ix , W ilh e m in a  S ch ip p e rs , E x e c u tr ix  o f 
E liza b e th  K e m p k e s , d e ce a s e d , o f  th e  T ow n sh ip  

10 o f  M a n ch ester , in  th e  C o u n ty  o f  P a ssa ic , and 
S ta te  o f  N e w  J e rse y , is  o n e  o f  th e  ch ild re n  o f 
E liza b eth  K e m p e s , d e ce a se d , w h o r e s id e d  at the 
C ity  o f  P a terson , and  w h o  d ep a rte d  th is  life  on 
th e  tw e n ty -th ir d  d a y  o f  N o v e m b e r , o n e  thousand  
n in e  h u n d red  and  th ree , te s ta te .

Y o u r  o ra tr ix  fu rth e r  s h o w s , th a t in  and  b y  
th e  term s o f  the la s t  w ill and  te s ta m e n t- o f  the 
sa id  E liza b eth  K e m p k e s , a fter  p ro v id in g  fo r  the 
p a y m e n t  o f  so m e  b e q u e s ts  th e re in  m en tion ed , 

2q  th e  rem a in d er  o f  h er e sta te  is g iv e n  to  her three 
ch ild re n , to -w it , y o u r  o ra tr ix , W ilh e m in a  S ch ip -
p ers , R h e in h o ld t  H erm an  K e m p k e s  and  G eno- 
fev a  G ross , in  eq u a l p o rtio n s .

Y o u r  o ra tr ix  fu rth er  sh ow s, th a t sa id  E lizabeth  
K e m p k e s , d e ce a se d , a p p o in te d  y o u r  oratrix, 
W ilh e m in a  S ch ip p e rs  and  R h e in h o ld t  H erm an 
K e m p k e s , th e  b ro th er  o f  y o u r  o ra tr ix , and G eno- 
fe v a  G ross , th e  s is te r  o f  y o u r  o ra tr ix , execu tors  
o f  h er sa id  w ill, and  th a t on  th e  fo u r th  d a y  o f 
D e ce m b e r , o n e  th ou sa n d  n ine h u n d red  and 

30 th ree , sa id  w ill w as p ro v e d , an d  y o u r  oratrix 
and said  R h e in h o ld t  H erm an  K e m p k e s  were 
d u ly  a u th o r ize d , b y  the S u rro g a te  o f  th e  C ounty 
o f  P assa ic , to  ta k e  u p on  th e m se lv e s  th e  adm in -
is tra tion  o f  th e  es ta te  o f  th e  sa id  testa tr ix .
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Y o u r  ora tr ix  fu r th e r  sh o w s , th at at th e  tim e o f  
th e  d ea th  o f  the sa id  E liza b eth  K e m p k e s , 
she had on  d e p o s it  in  th e  P a terson  S av in gs  I n -
s titu tion , th e  su m  o f  o n e  th o u sa n d  e ig h t  h u n -
dred  and e lev en  d o lla rs , it  b e in g  p a rt o f  th e  p r o -
ceed s  o f  th e  sa le  o f  s o m e  rea l esta te  w h ich  sh e  
had d isp o se d  o f  a sh o r t  t im e  p rio r  to  h er d e a th , 
to  on e  L o u is  B r ick .

Y o u r  o ra tr ix  fu r th e r  s h o w s , th at a fte r  the 
death  o f  the sa id  E liza b eth  K e m p k e s  y o u r  ora - 10 
trix  lea rn ed  fro m  h er  sa id  b ro th e r , R h e in h o ld t  
H erm an  K e m p k e s , th a t th e  sa id  su m  o f  on e  
th ou san d  e ig h t  h u n d red  an d  e le v e n  d o lla rs  had 
been  d e p o s ite d  in  th e  jo in t  n am es o f  h im s e lf  and 
the said E liza b eth  K e m p k e s , th eir m oth er , and  
he gave  y o u r  ora tr ix  a w ritten  s ta te m e n t s h o w -
ing, a m on g  o th e r  th in gs , an item  o f  on e  t h o u s -
and e ig h t h u n d red  an d  e le v e n  d o lla rs  b e lo n g in g  
to  th e  sa id  es ta te  o f  E liza b e th  K e m p k e s .

Y ou r  o ra tr ix  fu r th e r  sh o w s , th a t sh e  has re - 20 
ce ived  from  sa id  R h e in h o ld t  H erm an  K e m p k e s  
the su m  o f  on e  h u n d re d  d o lla rs , w h ich  he p a id  
her o f  his o w n  v o lit io n , in fo rm in g  y o u r  o ra tr ix  
at the tim e th a t it  w as a pa rt o f  the o n e  th o u s -
and e ig h t h u n d red  and  e le v e n  d o lla rs , so  d e p o s -
ited , as a fo resa id , an d  th a t he in te n d e d  to  p a v  
their sister, th e  sa id  G e n o fe v a  G ross , th e  lik e  
am ount, and a lso  ta k e  the sam e a m ou n t h im -
self, w h ich  y o u r  ora tr ix  b e lie v e s  he d id , and  
after d e d u c t in g  the sa id  a m ou n ts , th ere  re - gn 
m ained in the P a terson  S av in gs  In s titu tion , the 
sum  o f  on e  th ou sa n d  five  h u n d red  and  e le v e n  
dollars, b e lo n g in g  to  th e  e sta te  o f  th e  sa id  E liz -
abeth  K e m p k e s , d e ce a se d , on e  th ird  o f  w h ich ,



12

10

20

BO

in  an d  b y  th e  term s o f  th e  sa id  w ill o f  the said 
E liza b e th  K e m p k e s , b e lo n g s  to  y o u r  ora trix .

Y o u r  o ra tr ix  fu rth e r  sh o w s , th a t sh e  has a 
n u m b e r  o f  tim es  re q u e s te d  h er b roth er , th e  said 
R h e in h o ld t  H erm an  K e m p k e s , to  d ra w  the said 
m o n e y  from  th e  b an k , and p la ce  it  w ith  the 
o th e r  fu n d s  b e lo n g in g  to  th e  sa id  esta te , and 
th a t h e  has a b s o lu te ly  re fu se d  to  d o  so , unless 
he w as a llo w e d  to  reta in  th e  su m  o f  th re e  h u n -
d red  d o lla rs , w h ich  he sa id  he w a s e n tit le d  to.

Y o u r  ora tr ix  fu rth e r  sh o w s , th a t sh e  an d  her 
sa id  s ister , G e n o fe v a  G ro ss , re fu s e d  to  perm it 
h im  to  reta in  th e  su m  o f  th re e  h u n d red  dollars, 
and in s is te d  th at h e  d e p o s it  th e  sa id  su m  t o -
g e th e r  w ith  th e  o th e r  m o n e y  o f  th e  es ta te .

Y o u r  o ra tr ix  fu r th e r  s h o w s , th a t  on  the 
th irt ie th  d a y  o f  D e ce m b e r , n in e te e n  h u n dred  
and  th ree , sh e  ca lle d  to  see  th e  sa id  R h e in h o ld t  
H erm an  K e m p k e s  and again  re q u e ste d  h im  to 
h ave an in v e n to ry  m a d e  o f  sa id  e s ta te , and to 
in c lu d e  th ere in  th e  sa id  su m  o f  on e  thousand  
e ig h t  h u n d red  and  e le v e n  d o lla rs , b u t  th is  he 
re fu se d  to  d o , and  sa id  th a t th e  m o n e y  b e lon ged  
to  h im , and  th a t he w o u ld  d o  w ith  it  as he 
p le a se d .

Y o u r  o ra tr ix  fu r th e r  sh o w s , th a t th e  said 
R h e in h o ld t  H erm an  K e m p k e s  has a b so lu te  co n -
tro l o f  sa id  m o n e y , and  y o u r  o ra tr ix  be lieves 
th a t h e  in te n d s  to  a p p rop r ia te  th e  sa m e to  his 
o w n  u se , and  th u s d e p r iv e  y o u r  o ra tr ix  and  her 
sa id  s ister , G e n o fe v a  G ross , o f  th e ir  r ig h tfu l p o r -
tion  th e re o f.

A ll  w h ich  th in g s  are co n tr a r y  to  e q u ity , and 
ten d  to  th e  m a n ife s t  w ro n g  an d  in ju ry  o f  you r 
o ra tr ix  in  th e  p re m ise s .
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In co n s id e ra t io n  w h e re o f, and fo r a s m u c h  as 
y o u r  o ra trix  has n o  a d eq u a te  r e m e d y  in  th e  
p rem ises, e x c e p t  in  th is  H o n o ra b le  C o u r t :

T o  the en d , th e re fo re , th a t th e  sa id  R h e in h o ld t  
H erm an  K e m p k e s , and  th e  P a terson  S av in gs  
In stitu tion , its  o fficers , a gen ts , an d  e m p lo y e e s , 
m ay  w ith o u t  o a th  a n sw e r  th e  p re m ise s  a c c o r d -
in g  to  la w , and m a y  in p a rticu la r , set fo r th  and  
sh ow  w h eth er  th ere  w as n o t  a d e p o s it  in  th e  
said the P a terson  S a v in g s  In s t itu t io n  in  th e  i a  
jo in t  n am es o f  sa id  R h e in h o ld t  H erm an  
K e m p k e s  and E liza b eth  K e m p k e s , d e ce a se d , on  
the tw e n ty -th ird  d a y  o f  N o v e m b e r , n in e teen  
hundred and  th re e , o f  th e  su m  o f  on e  th ou sa n d  
e igh t h u n d erd  and  e le v e n  d o lla rs , and  h o w  m u ch  
th ereo f, i f  a n y , th e  sa id  R h e in h o ld t  H erm an  
K e m p k e s  has s in ce  th a t tim e w ith d ra w n  ; and 
that the said  R h e in h o ld t  H erm an  K e m p k e s  be 
restrained  fr o m  w ith d ra w in g  fro m  said B an k , 
or his o w n  use, a n y  o f  sa id  m o n e y , and  th a t he on 

sh ow  w hat m o n e y  he has w ith d ra w n  th e re fro m , 
and ren d er an a c c o u n t  o f  w h a t he has d o n e  w ith  
the sam e, and  th a t he be o rd ered  to  re p la ce  a n y  
sum s th at he m a y  h a v e  a p p lied  to  h is o w n  
use h ere from , and  d e p o s it , in  the jo in t  
nam es o f  the e x e cu to r s  o f  said esta te  
the en tire  a m o u n t w ith  th e  o th e r  fu n d s  o f  
the esta te , th e re  to  a w a it  th e  p ro p e r  d is t r ib u -
tion ot the sa m e, and  th a t in th e  m ean tim e th e  
said the p re s id en t, d ir e c to r s  and  co m p a n y  o f  th e  
ra terson  S av in gs In s titu tio n , its o ff ic e rs , a gen ts  30 
and e m p lo y e e s , be  restra in ed  from  p a y in g  the 
said m o n e y  d e p o s ite d  in th e  sa id  P a terson  
, Instlfcutlon in  th e  jo in t  n am es o f  R h e in -

o ld t H erm an  K e m p k e s  and E liza b eth  K e m p k e s ,
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to  th e  sa id  R h e in h o ld t  H erm a n  K e m p k e s , or to 
a n y  o th e r  p e rso n  b y  h is o rd e r  ; an d  th a t the said 
R h e in h o ld t  H erm a n  K e m p k e s  be  restra in ed  from  
d ra w in g  fro m  th e  P a terson  S av in gs  In stitu tion  
fo r  h is o w n  u se  a n y  o f  th e  sa id  m o n e y  d ep os ited  
th e re in  in th e  jo in t  n am es o f  th e  sa id  E lizabeth  
K e m p k e s  and  R h e in h o ld t  H erm a n  K e m p k e s ; 
and  th a t y o n r  o ra tr ix  m a y  h a ve  s u ch  o th e r  and 
fu rth e r  r e lie f  as to  y o u r  H o n o r  sh a ll seem  m eet, 

10 an d  as sh a ll be re q u ire d  b y  th e  c ircu m sta n ce s  
o f  the ca se , and as sh a ll be a g re e a b le  t o  eq u ity  
and g o o d  c o n s c ie n c e .

M a y  it  p lea se  y o u r  H o n o r , th e  p re m ise s  c o n -
s id e re d , to  g ra n t u n to  y o u r  o ra tr ix , n o t  on ly  
th e  S ta te ’ s w r it  o f  in ju n ct io n , is s u in g  o u t  o f  and 
u n d er th e  sea l o f  th is  H o n o ra b le  C ou rt, d irected  
to  the sa id  R h e in h o ld t  H erm a n  K e m p k e s , re -
q u ir in g  and  co m m a n d in g  h im  a b s o lu te ly  to 
d e s is t  an d  re fra in  fro m  w ith d ra w in g  a n y  o f  the 

2Q a fo re sa id  m o n e y  d e p o s ite d  in  th e  jo in t  n am es of 
E liza b eth  K e m p k e s  and  h im se lf, u n til the 
fu r th e r  o rd er  o f  th is  H o n o ra b le  C o u r t ; and also 
d ire c te d  to  th e  sa id  th e  p re s id e n t , d ire c to rs  and 
co m p a n y  o f  the P a terson  S av in gs  In stitu tion , 
its  o fficers , a gen ts  and e m p lo y e e s , re q u ir in g  and 
co m m a n d in g  it  and  th em  a b s o lu te ly  to  desist 
and  re fra in  from  p a y in g  to  sa id  R h e in h o ld t  H er-
m an K e m p k e s , or a n y  p e rso n  h e  m ig h t  desig* 
n a te , a n y  or  a ll m o n e y s  d e p o s ite d  in  th e  said, 
th e  P a terson  S a v in gs  In s t itu t io n  in th e  joint 
n am es o f  sa id  E liza b eth  K e m p k e s  a n d  R h ein -
h o ld t  H erm an  K e m p k e s , u n til th e  fu r th e r  order 
o f  th is  H o n o ra b le  C ou rt, b u t a lso  the S tate ’s 
w rit  o f  subpoena, issu in g  o u t  o f  and u n der the 
sea l o f  th is  H o n o ra b le  C ou rt, to  be d ire c te d  to
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the said the p re s id e n t, d ire c to rs  an d  c o m p a n y  o f  
the P aterson  S a v in g s  In s titu tio n , an d  R h e in - 
h o ld t  H erm an  K e m p k e s , co m m a n d in g  th em , 
and ea ch  o f  th em , b y  a  ce r ta in  d a y  an d  u n d e r  a 
certa in  p e n a lty , th ere in  to  be  e x p re sse d , to  be 
and appear b e fo re  y o u r  H o n o r  in  th is  H o n o ra b le  
C ourt, th en  and th e re  w ith o u t  oa th , to  a n sw e r  
a ll and s in gu la r  th e  sa id  p rem ise s , an d  to  s ta n d  
to , a b id e  b y , and  p e r fo rm  s u ch  o rd e r  and  d e c r e e  
therein  as to  y o u r  H o n o r  sh a ll seem  m eet, an d  
as sh a ll be a g re e a b le  to  e q u ity  and g o o d  c o n -  10 
sc ien ce .

A n d  y o u r  o ra tr ix , as in d u ty  b ou n d , w ill  ev er  
p ra y , &o.

Rober t  E. V an  H o v e n b e r g , 
S olicitor  f o r  and o f  C oun sel w ith C om pla in a n t.

Sta te  o f  N e w Je r s e y , /
Cou nty  o f  Pa s s a ic , j ss*

W ilh e m in a  S ch ip p e rs , th e  a b o v e -n a m e d  c o m - 20 
plainant, b e in g  d u ly  sw o rn  a c co r d in g  to  la w , on  
her oath  sa y s  : T h a t  sh e  has h ea rd  th e  a b o v e  
b ill read  an d  k n o w s  th e  co n te n ts  th e re o f, an d  
that th e  sam e is tru e  o f  h er o w n  k n o w le d g e , 
e x ce p t  as to  th e  m atters  th a t are th e re in  s ta ted  
to be on  h er in fo rm a tio n  o r  b e lie f, and  as to  
those m atters  sh e  b e lie v e s  it  to  be tru e .

W I L H E L M I N A  S C H IP P E R S .

S w orn  and su b s cr ib e d  b e fo re  m e, th is s e co n d  ^  
day o f  J an u a ry , A . D ., 1904.

A l b e r t  Coms to ck ,

N o ta r y  P u b lic  o f  N . J .



16

Stat e  o f  Ne w  Je r s e y , f 
Co u n t y  o f  Pa s s a ic . \s s .

W ilh e m in a  S ch ip p e rs , b e in g  d tily  sw orn , a c -
c o r d in g  to  la w , u p o n  h er oa th , sa y s , th a t she is 
o n e  o f  th e  ch ild re n  o f  E liza b e th  K e m p k e s , d e -
ce a se d , th a t h er m o th e r  d ie d  o n  th e  tw e n ty -th ird  
d a y  o f  N o v e m b e r , 1903, testa te , th a t a fter  the 
p a y m e n t  o f  a n u m b e r  o f  b e q u e sts  m e n tio n e d  in 

10 h er w ill  th e  e sta te  o f  th e  sa id  E lizabeth  
K e m p k e s , d e ce a s e d , is le ft  to  th is  d e p o n e n t, her 
s is te r  G e n o fe v a  G ross , and  h er b ro th e r  R h ein - 
h o ld t  H erm an  K e m p k e s , in  eq u a l p o rt io n s  ; that 
a t th e  tim e  o f  th e  d e a th  o f  th e  sa id  E liza b eth  
K e m p k e s  sh e had a d e p o s it  in  th e  P aterson  
S a v in g s  In s t itu t io n  o f  a b o u t $2 ,000 .00 , th e  sam e 
b e in g  p a rt o f  th e  p ro c e e d s  o f  th e  sa le  o f  som e 
rea l e s ta te  w h ich  sh e  h ad  a s h o r t  t im e p r io r  to 
h er d e ce a se  so ld  to  L o u is  B r i c k ; th a t  th e  said 

20 m o n e y  w as d e p o s ite d  in  h er m o th e r ’s n am e, and 
in th e  n am e o f  h er b ro th er  R h e in h o ld t  H erm an  
K e m p k e s , th a t im m e d ia te ly  a fte r  the d ea th  o f 
th e  said E liza b e th  K e m p k e s  h er son , th e  said 
R h e in h o ld t  H erm an  K e m p k e s , t o o k  en tire  
ch a rg e  o f  sa id  e sta te  an d  has co n t in u e d  in  c o n -
tro l th e re o f u p  to the p re se n t t im e  ; th a t th is 
d e p o n e n t  has had a n u m b er  o f  co n v e rsa t io n s  
w ith  sa id  R h e in h o ld t  H erm an  K e m p k e s  in re -
g a rd  to  th e  es ta te , an d  he has a lw a y s  a d m itted , 
u p  to  to d a y , th at th e  sa id  m o n e y  w as a part o f  
th e  e sta te  o f  h is m oth er , sa id  E lizabeth  
K e m p k e s , b u t w a n ted  h er and  h er s is te r  to  
a g ree  to  le t  h im  reta in  $300.00 o u t  o f  it 
fo r  h is  o w n  use, c la im in g  th a t h e  was 
e n tit le d  to  th a t a m ou n t, b u t  th e y  have
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a b s o lu te ly  re fu se d  to  d o  s o ; th a t  s h o r t ly  
a fter th e  d e a th  o f  h er sa id  m oth er , h er sa id  
b roth er pa id  to  th is  d e p o n e n t  and  to  h er s is te r  
the su m  o f  |100.00 e a ch , re m a rk in g  at th e  t im e  
th at he had  ta k en  it  fro m  th e  a m ou n t d e p o s ite d  
in the P aterson  S a v in g s  In s t itu t io n  b e lo n g in g  to  
th eir m o th e r  a t  the t im e  o f  h er d ea th  ; th a t  d e -
p on en t is d e s iro u s  th a t an in v e n to ry  b e  m a d e  a t 
on ce  o f  sa id  e s ta te , an d  ca lle d  o n  h er b ro th e r  
this m orn in g  an d  re q u e ste d  h im  to  h a ve  th e  i q  
sam e d on e  at o n ce , and  in c lu d e  in  it  th e  b a la n ce  
o f  the m o n e y  b e lo n g in g  to  sa id  es ta te  w h ich  is 
on  d e p o s it  in  th e  P a terson  S av in gs  In s t itu t io n , 
as a foresa id  ; th a t h er  b ro th e r  to ld  her th a t  he 
w ou ld  n o t  d o  so , th a t sa id  m o n e y  b e lo n g e d  to  
h im , and w as n o t  pa rt o f  sa id  esta te , th a t sh e  
and h er s is te r  w e re  n o t  e n tit le d  to  a n y  p a rt o f  
it, and i f  th e y  d id  n o t  d o  r ig h t  b e  w o u ld  k e e p  it  
all.

W I L H E M I N A  S C H 1 P P E E S . 20

S w orn  and  s u b s cr ib e d  to  b e fo re  m e th is  31st 
d a y  o f  D e ce m b e r , A . D ., 1903.

A l b e k t  Coms to ck ,

N o ta r y  P u blic  

o f  N e w  J ersey .

30
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St a t e  o p Ne w  Je r s e y , j .
Passa ic  Co u n t y . f

G e n o fe v a  G ross , o f  fu ll  age , b e in g  d u ly  sw orn  
a c co r d in g  to  la w  o n  h er oa th  sa y s , th a t sh e  is 
o n e  o f  th e  ch ild re n  o f  E liza b e th  K e m p k e s , d e -
ce a se d , th a t h er  m o th e r  d ied  on  th e  23rd d a y  o f 
N o v e m b e r , 1903, te s ta te , th a t a fte r  th e  p a y -
m e n t o f  a n u m b er  o f  b e q u e sts  m e n tio n e d  in  her 

lO w ill  th e  ba la n ce  o f  th e  es ta te  is  le ft  to  th is  d e -
p o n e n t, h er  s is te r , W ilh e m in a  S ch ip p e rs , and 
th e ir  b ro th e r , R h e in h o ld t  H erm a n  K e m p k e s , in 
eq u a l p o rtio n s .

T h a t h er sa id  s ister , W ilh e m in a  S ch ip p ers , 
and h er b ro th e r , have q u a lified  as e x e cu to r s  o f  
th e  sa id  la st w ill  o f  E liza b e th  K e m p k e s , d e -
ce a s e d , and h ave ta k en  u p o n  th e m se lv e s  th e  a d -
m in istra tion  o f  th e  sa id  es ta te , b u t  th a t th e  said 
R h e in h o ld t  H erm an  K e m p k e s  has ta k en  entire  

2q  c o n tr o l  th e re o f, and w ill  n o t  p ro c e e d  to  h a ve  an 
in v e n to ry  ta k en  th e re o f.

T h a t a fte r  th e  d ea th  o f  th e  sa id  E liza b eth  
K e m p k e s , h er sa id  b ro th e r  in fo rm e d  th is  d e -
p o n e n t and  h er s is te r  th a t th ere  w as on  d ep os it  
in  th e  P aterson  S a v in g s  In s t itu t io n  th e  su m  o f 
e ig h te e n  h u n d red  d o lla rs , w h ich  th e ir  m oth er, 
sa id  E liza b eth  K e m p k e s , had  p la ce d  th ere  a sh ort 
t im e p r io r  to  h er d ea th , th a t th e  sam e w as d e -
p o s ite d  b y  h er in his an d  h er n am es, jo in t ly , 
th a t h e  w as e n t it le d  to  th ree  h u n d re d  d o llars  

30 th e re o f, and  th a t i f  sh e  an d  th e ir  s ister , W i l -
h em in a  S ch ip p e rs , w o u ld  a gree  to  le t  h im  have 
th a t a m ou n t h e  w o u ld  d iv id e  th e  b a la n ce  rem a in -
in g  in said  bank  e q u a lly  a m on g  th e  th ree , w h ich  
th is  d e p o n e n t  and h er s ister  a b s o lu te ly  re fu sed  to



d o ; th a t p r io r  to  th is  co n v e rs a t io n  th e  sa id  
R h e in h o ld t  H erm a n  K e m p k e s  g a v e  th is  d e p o n -
en t a c h e c k  fo r  o n e  h u n d red  d o lla rs  and  to ld  h er  
th a t it  w as a p a rt o f  th e  m o n e y  on  d e p o s it  in  
the P aterson  S a v in g s  In s titu tio n  b e lo n g in g  to  
th eir m o th e r , an d  a t th e  tim e  h a n d ed  h er a 
s ta tem en t sh o w in g  th a t the sa id  su m  o f  e ig h te e n  
h u n dred  d o lla rs  w as in  sa id  b an k . T h a t th e  
share o f  sa id  R h e in h o ld t  H erm an  K e m p k e s  in 
the rem a in d er  o f  sa id  es ta te  o f  sa id  E liz a b e th  
K e m p k e s , d e ce a s e d , w ill  n o t  a m ou n t to  th e  su m  
o f  fifteen  h u n d red  d o lla rs  to  th e  b e s t  o f  d e p o n -
e n t ’s k n o w le d g e  an d  b e lie f, and th is  d e p o n e n t  is 
a fra id  and  is re a s o n a b ly  su re  th at sa id  R h e in -
h o ld t  H erm an  K e m p k e s  w ill  a p p ro p r ia te  th e  
sam e to  his o w n  u se , and  th a t he is  n o t  a m an , 
in  th e  ju d g m e n t  o f  th is  d e p o n e n t, fin a n c ia lly  r e -
sp on sib le  an d  fr o m  w h o m  th e y  c o u ld  re c o v e r  
th e  said m o n e y  in  ca se  he s h o u ld  d o  as he has 
said th a t he w o u ld  in  rega rd  to  it.

S w orn  and  su b scr ib e d  to  th is  31st d a y  o f  D e -
cem b er, 1904, b e fo re  m e.

H en ry  S ch ip p e rs , b e in g  d u ly  Sw orn, a c c o r d -
ing to  la w , u p on  h is  oa th , sa y s , th a t h e  is  the 
husban d  o f  W ilh e lm in a  S ch ip p e rs , w h o  is on e  
o f  the d a u g h ters  an d  d e v ise e s  o f  E liza b e th

G E N O F E V A  G R O S S .

W m. M. Ry s d y k ,

M a ster in  C h a n cery o f  N e w  J e r se y .
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K e m p k e s , d e ce a s e d , th a t h e  k n o w s  o f  his ow n 
k n o w le d g e  th a t d u r in g  th e  m o n th  o f  N ovem b er , 
1903, th e  sa id  E liza b e th  K e m p k e s , s in ce  d e -
ce a se d , so ld  a p ie ce  o f  p r o p e r ty  sh e  o w n e d , the 
sam e b e in g  s itu a te  on  B rid g e  s tree t, P aterson , 
N . J ., to  L o u is  B r ick , fo r  th e  su m  o f  $3,000.00  ; 
th a t a fte r  sa id  sa le  he sa w  th e  sa id  E liza b eth  
K e m p k e s  a t h er h ou se , an d  th a t sh e  in fo rm ed  
th is  d e p o n e n t  th at sh e  had  d e p o s ite d  th e  pro- 

10 c e e d s  o f  sa id  sa le  in  T h e  P a terson  S av in gs  In sti-
tu tion , and th a t sh e  had pa id  a sm a ll b ill and 
in tended , to  p a y  a n oth er  o u t  o f  sa id  p roce e d s , 
and th a t sh e  w as g o in g  to  th e  ban k  fo r  the p u r -
p o s e  o f  d ra w in g  s o m e  m o n e y  to  p a y  a b i l l ; that 
d e p o n e n t  had  o c c a s io n  to  g o  to  sa id  b a n k  and 
th a t he m e e t  th e  sa id  E liza b e th  K e m p k e s  there, 
an d  th a t  sh e  in fo rm e d  h im  th a t sh e  had  draw n  
so m e  m o n e y  fro m  th e b an k .

D e p o n e n t  fu r th e r  sa y s , th a t a fte r  th e  d ea th  o f 
20 sa id  E liza b e th  K e m p k e s , h er son  R h e in h o ld t  

H erm an  K e m p k e s , w h o  is on e  o f  th e  e x e cu to rs  
m e n tio n e d  in  th e  sa id  la st w ill an d  te s ta m e n t o f 
sa id  E liza b e th  K e m p k e s , h an d ed  th is  d e p o n e n t 
a s ta tem en t o f  th e  m o n e y s  b e lo n g in g  to  the 
esta te  o f  E liza b eth  K e m p k e s , d e ce a s e d , that 
sa id  s ta tem en t co n ta in e d  an item  s h o w in g  that 
th ere  w as d e p o s ite d  in  th e  P a terson  S a v in g s  In -
s t itu tio n  th e  su m  o f  $1,811 .00, th a t  a fte rw a rd s  
d e p o n e n t, h is  w ife , an d  s is te r  M rs. G en o fev a  

qq  G ross  had  a co n v e rsa t io n  w ith  R h e in h o ld t  H e r -
m an  K e m p k e s  in  rega rd  to  sa id  m o n e y  and 
a sk e d  h im  to  d e p o s it  th e  sam e w ith  th e  oth er 
m o n e y  b e lo n g in g  to  th e  e s ta te , it  h a v in g  been  
d e p o s ite d  b y  sa id  E liza b eth  K e m p k e s  in  her 
n am e and  th a t o f  sa id  R h e in h o ld t  H erm an
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K e m p k e s , th a t th e  sa id  R h e in h o ld t  H erm a n  
K e m p k e s  th e re u p o n  re fu s e d  to  d o  so  u n less  
th e y  a ll a llo w e d  h im  to  re ta in  th e  su m  o f  
$300.00, c la im in g  th a t h e  w as e n t it le d  to  th a t 
am ou n t, th a t d e p o n e n t ’ s sa id  w ife  an d  s is te r  r e -
fu sed  to  d o  s o  an d  in s is te d  th a t it  b e lo n g e d  to  
the esta te  and  s h o u ld  be  in v e n to r ie d  as a p a rt 
th ereo f and  d e p o s ite d  w ith  th e  o th e r  m o n e y , 
that th e re u p o n  sa id  R h e in h o ld t  H erm an  
K e m p k e s  a b s o lu te ly  re fu se d  to  d o  so , and  u p  to  10 
the p resen t t im e  h as k e p t  e n tire  c o n tr o l  o f  th e  
said m o n e y .

D e p on en t fu r th e r  sa y s , th a t a sh o rt  t im e  a fte r  
the d ea th  o f  th e  sa id  E liza b e th  K e m p k e s , th e  
said R h e in h o ld t  H erm a n  K e m p k e s  g a v e  to  th e  
w ife  o f  th is  d e p o n e n t  and  to  h e r  s is te r  M rs. G en - 
o feva  G ross  th e  su m  o f  on e  h u n d red  d o lla rs  
each , and  in fo rm e d  th em  th a t he h ad  ta k en  a 
lik e  su m , a n d  th a t th e  sa m e ca m e  fr o m  th e  
am ou n t d e p o s ite d  in  th e  P a terson  S av in gs  In sti- 20 
tu tion  a t the_ t im e  o f  th e  d ea th  o f  E liza b eth  
K em p k es .

H E N R Y  S C H IP P E R S .

S w orn  an d  s u b s cr ib e d  to  b e fo re  m e th is  31st 
d a y  o f  D e ce m b e r , A . D ., 1903.

A l b e r t  Com stock ,

N o ta r y  Public  

o f  N e w  J e r s e y .
30
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Stat e  o f  Ne w  Je r s e y , |
Coun ty  o f  Pa s s a ic , f ss*

L o u is  B r ick , o f  fu ll  a ge , b e in g  d u ly  sw orn  a c -
co r d in g  to  la w , u p o n  h is oa th  sa y s , th a t he r e -
s id e s  at n u m b er  tw e n t y -t w o  H ig h  s tree t, P ater-
son , N . J ., th a t he w as a cq u a in te d  w ith  E liza -
b eth  K e m p k e s  w h o  d ie d  N o v e m b e r , 1903, that 
o n  th e  e le v e n th  d a y  o f  N o v e m b e r , 1903, h e  c o m -
p le te d  th e  p u rch a se  o f  a p ie c e  o f  p ro p e r ty , s it -
u a te  on  B r id g e  s tre e t , P a terson , N . J .t fr o m  said 
E liza b eth  K e m p k e s  fo r  th e  su m  o f  $3,000.00, 
w h ich  su m  h e  paid her fo r  th e  sam e ; a t th e  tim e 
o f  sa id  p u rch a se  th e  sa id  p ro p e r ty  w as su b ject  
to  m o rtg a g e  fo r  $1,000.00  w h ich  a t th e  t im e  the 
d e e d  w as d e liv e re d  w as p a id , an d  th a t  a t that 
t im e  th e  sa id  E liza b eth  K e m p k e s  to ld  th is  d e -
p o n e n t  th a t sh e  in te n d e d  to  p la ce  th e  m o n e y  in 
th e  P a terson  S av in gs  In s titu tio n , and  a fterw a rd s 
p a y  o f f  a m o rtg a g e  th a t w as  o n  so m e  p ro p e rty  

20 th a t sh e  o w n e d  a t th e  P a ssa ic  F a lls  an d  w ith  the 
b a la n ce , to g e th e r  w ith  so m e  in su ra n ce  m on ey  
w h ich  sh e  r e c e iv e d  a t th e  d ea th  o f  h er son  at 
th a t t im e , sh e  w o u ld  v is it  G erm a n y .

L O U IS  B R IC K .

S w o rn  an d  su b scr ib e d  to  b e fo re  m e  th is  31st 
d a y  o f  D e ce m b e r , A . D ., 1903.

A l b e r t  Coms to ck ,

N o ta r y  P u blic  o f  N e w  J ersey .30
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State  o f  Ne w  Je r s e y , / 
Cou nty  o f  Pa s s a ic , f

W illia m  O tten , b e in g  d u ly  sw o rn , a c co r d in g  to  
law  u p on  h is  o a th  sa y s , th a t he res id es  a t N o . 
378 U n ion  a v en u e , P a terson , N . J ., th a t h e  w as 
w e ll a cq u a in te d  w ith  E liza b e th  K e m p k e s , th e  
m oth er  o f  R h e in h o ld t  H erm an  K e m p k e s , th a t 
sh e  fr e q u e n t ly  v is ite d  h is h o u se , in  fa c t , sh e  
ca lled  th ere  a lm o s t  e v e ry  d a y  fo r  th e  p u rp o s e  o f  
see in g  h is w ife , th a t sa id  E liza b e th  K e m p k e s  
to ld  th is d e p o n e n t  th a t sh e  had  so ld  h er B rid g e  
street p ro p e r ty , and  a lso  m e n tio n e d  th e  fa c t  
that sh e  had  d e p o s ite d  th e  g re a te r  p a rt o f  th e  
p ro ce e d s  in th e  P a terson  S a v in g s  In s titu tio n .

D e p o n e n t fu r th e r  sa y s , th a t th e  co n v e rsa t io n  
to o k  p la ce  w ith  th e  sa id  E liza b e th  K e m p k e s  a 
fe w  d a y s  p r io r  to  h e r  d ea th .

10

W I L L I A M  O T T E N .

S w orn  an d  s u b s cr ib e d  to  b e fo re  m e  th is  31st 
d a y  o f  D e ce m b e r , A . D ., 1903.

A l b e r t  Com st ock ,

N o ta r y  P u b lic  o f  N ew  J ersey .
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

10

W lLHEM INA ScHIPPEBS, E x E- 

CUTBIX, ETC.,

C om p la in a n t,

and

R h e i n h o l d t  H e r m a n  

K e m p k e s , e t  a l s ,

D efen d a n t.

B e tw e e n

On B i l l , etc.

Answer.
T h e  a n sw er  o f  R h e in h o ld t  H erm a n  K e m p k e s , 

20 on e  o f  th e  d e fe n d a n ts , to  th e  b ill o f  co m p la in t  
o f  W ilh e m in a  S ch ip p e rs , E x e c u tr ix  o f  E liza b eth  
K e m p k e s , d e ce a se d , com p la in a n t.

T h is  d e fe n d a n t, a n sw er in g  sa y s  : th a t  h e  a d -
m its  th a t th e  sa id  W ilh e lm in a  S ch ip p e rs , th e  
co m p la in a n t in  th e  b ill o f  co m p la in a n t filed  in 
th is  ca u se , is an e x e c u tr ix  o f  th e  la st  w ill  and 
te s ta m e n t o f  th e  sa id  E liza b e th  K e m p k e s , and 
is a lso  o n e  o f  th e  ch ild re n  o f  th e  sa id  E liza b eth  
K e m p k e s , d e ce a se d , and  th a t th e  sa id  E liza b eth  

30 K e m p k e s  in  h er life t im e  re s id e d  in th e  C ity  o f  
P a terson , and  th a t  sh e  d e p a rte d  th is  life  on  the 
tw e n ty -th ir d  d a y  o f  N o v e m b e r , A . D ., n in eteen  
h u n d red  and th ree , te s ta te .

A n d  th is  d e fe n d a n t, fu r th e r  a n sw er in g , a d -
m its  th a t in  an d  b y  th e  term s o f  th e  sa id  la st
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w ill and te s ta m e n t o f  th e  sa id  E liza b eth  
K e m p k e s , a fte r  p ro v id in g  fo r  th e  p a y m e n t  o f  
s o m e  b eq u ests  th e re in -m e n tio n e d , th e  re m a in -
der o f  h er  e s ta te  is  g iv e n  to  h er th ree  ch ild re n , 
to  w i t : th e  sa id  W ilh e m in a  ¡S ch ippers, G e n o fe v a  
G ross and  th is  d e fe n d a n t, in  eq u a l p o r t io n s .

A n d  th is  d e fe n d a n t  fu r th e r  a n sw erin g  
says, th a t he a d m its , th a t th e  sa id  E liza b e th  
K e m p k e s , d e ce a s e d , a p p o in te d  th e  c o m p la in -
ant, W ilh e lm in a  S ch ip p e rs , an d  G e n o fe v a  G ro ss  j q  
and th is  d e fe n d a n t, e x e c u to r s  o f  h e r  sa id  la st  
w ill and te sta m en t, and th at on  th e  fo u r th  d a y  
o f  D e ce m b e r , A . D ., n in eteen  h u n d red  and  th ree , 
said w ill  w as  p ro v e d  an d  th e  sa id  W ilh e lm in a  
S ch ip p ers  and th is  d e fe n d a n t  w ere  d u ly  a u th o r -
ized , b y  th e  su rro g a te  o f  th e  c o u n ty  o f  P assa ic , 
to  tak e  u p on  th e m se lv e s  th e  a d m in istra tion  o f  
the esta te  o f  th e  said  testa tr ix .

A n d  th is  d e fe n d a n t  fu r th e r  a n sw e r in g  d en ies  
that at th e  t im e  o f  th e  d ea th  o f  th e  sa id  E liza - go 
beth  K e m p k e s  an d  sh e  had  on d e p o s it  in  th e  
Paterson  S a v in g s  In s t itu t io n  th e  su m  o f  on e  
th ou san d  e ig h t  h u n d red  and e le v e n  d o lla rs .

A n d  th is  d e fe n d a n t  fu rth e r  a n sw e r in g  d e n ie s  
that a fter  th e  d e a th  o f  th e  sa id  E liza b eth  
K e m p k e s , th is  d e fe n d a n t  in fo rm e d  th e  sa id  
com p la in an t th a t th e  sa id  sum  o f  on e  th ou sa n d  
e igh t h u n d red  an d  e le v e n  d o lla rs  h ad  b een  d e -
p osited  in  th e  jo in t  n a m es o f  h im s e lf  an d  th e  
said E liza b eth  K e m p k e s , th e ir  m oth e r , and  h e  
a lso  d en ies  th a t h e  g a v e  th e  co m p la in a n t  a 
w ritten  s ta te m e n t s h o w in g  a m on g  o th e r  th in g s  
an item  o f  o n e  th o u sa n d  e ig h t  h u n d re d  an d  
e leven  d o lla r s  b e lo n g in g  t o  th e  e s ta te  o f  E liz a -
beth  K e m p k e s , b u t  sa y s , th a t th e  fo l lo w in g  are
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th e  fa c ts  co n c e rn in g  sa id  m o n e y  : th a tv a t the 
tim e  o f  th e  d ea th  o f  th e  sa id  E liza b e th  K e m p k e s  
th ere  w as an a c co u n t  in  th e  sa id  P a terson  S a v -
in g s  In s t itu t io n  and  th e  su m  o f  o n e  th ou san d  
e ig h t  h u n d red  and  e le v e n  d o lla rs  w as d ep o s ite d  
to  th e  c r e d it  o f  th e  sam e, b u t  th a t th e  said  a c -
c o u n t  w as in th e  n am es o f  E liza b eth  K e m p k e s  
o r  H erm an  K e m p k e s  (m ea n in g  th e r e b y  th is  d e -
fe n d a n t) and th e  m o n e y  th ereon  o n  d e p o s it  was 

10 th e  m o n e y  o f  th is  d e fe n d a n t, and  n o t  th e  m o n e y  
o f  th e  sa id  E liza b eth  K e m p k e s , d e ce a se d .

A n d  th is  d e fe n d a n t fu r th e r  a n sw erin g  says 
th a t he d id  g iv e  the sa id  co m p la in a n t a w ritten  
s ta te m e n t  w h ich  sa id  w r itte n  s ta te m e n t set 
fo r th , th a t th e  sa id  on e  th o u sa n d  e ig h t  h u n dred  
and e le v e n  d o lla rs  w as d e p o s ite d  in  th e  nam es 
o f  E liza b eth  K e m p k e s  o r  H erm a n  K e m p k e s , but 
the sa id  w ritten  s ta tem en t d id  n o t  s h o w  or  set 
fo r th  th a t th e  sa id  su m  b e lo n g e d  to  th e  esta te  o f 

20 th e  said  E liza b e th  K e m p k e s , d e ce a se d .
A n d  th e  d e fe n d a n t  a d m its  th a t th e  sa id  c o m -

p la in an t re ce iv e d  fro m  th is  d e fe n d a n t  th e  sum  
o f  o n e  h u n d re d  d o lla rs  w h ich  he p a id  h er o f  his 
o w n  v o lit io n , and  he a lso  a d m its  th a t he in -
fo rm e d  h er a t th e  tim e  th a t it  w as a p a rt  o f  the 
m o n e y  w h ich  w as d ra w n  b y  h im  fro m  the 
m o n e y s  on  d e p o s it  in th e  sa id  S av in gs  In s titu -
tion  and  th a t h e  in te n d e d  to  p a y  th e ir  s ister , the 
sa id  G e n o fe v a  G ross , th e  lik e  a m ou n t, b u t  th is 
d e fe n d a n t d en ies  th a t he so  p a id  th e  sa id  m on ey  
as th e  m o n e y  o f  the esta te  o f  th e  sa id  E liza b eth  
K e m p k e s , b u t  th at he pa id  th e  sam e fro m  his 
o w n  m o n e y  d e p o s ite d  as a fo re sa id , and th a t he 
d id  th e  sa m e a ctu a te d  b y  a b ro th e r ly  fee lin g  
to w a rd  h is s isters , and w ith  a d e s ire  o f  a ssistin g
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th em  to  m a k e  n e ce s s a ry  a rra n gem en ts  fo r  th e  
fu n era l.

A n d  th is d e fe n d a n t  fa r th e r  a n sw e r in g  d e n ie s  
that o n e -th ird  o f  th e  re s id u e  on  d e p o s it  in  th e  
P aterson  S av in gs  In s titu tion , b e lo n g s  to  th e  c o m -
pla in ant, o r  th a t a n y  o th e r  sum  th e re in  d e p o s -
ited  as a fo resa id  is th e  p ro p e r ty  o f  sa id  c o m p la in -
ant or th e  es ta te  o f  th e  sa id  E liza b e th  K e m p k e s , 
d ecea sed .

A n d  th is d e fe n d a n t  fu rth e r  a n sw er in g  a d m its  10 
that the sa id  co m p la in a n t  has re q u e s te d  h im , 
the said R h e in h o ld t  H erm a n  K e m p k e s , to  d ra w  
said m o n e y  fro m  the b an k  and p la ce  it  w ith  th e  
fu n ds b e lo n g in g  to  th e  esta te , and th a t th is  d e -
fen dan t has re fu se d  so  to  d o , bu t he d e n ie s  th a t 
it  is b eca u se  h e  is n o t  a llo w e d  to  reta in  th e  su m  
o f  th ree  h u n d red  d o lla rs , bu t th e  tru th  o f  th e  
fa ct  is, th a t he has so  re fu se d  b e ca u se  th e  m o n e y  
d e p os ited  in  th e  sa id  P aterson  S av in gs  In s t itu -
tion  as a fo re sa id , is his o w n  m o n e y  and b e lo n g s  20 
to his o w n  sep a ra te  esta te .

A n d  th is  d e fe n d a n t  fu rth e r  a n sw er in g  a d m its  
that on  th e  th irt ie th  d a y  o f  D e ce m b e r , A . D ., 
n in eteen  h u n d re d  and  th re e , th e  co m p la in a n t 
ca lled  to  see  th e  sa id  d e fe n d a n t  and  again  r e -
q u ested  h im  to  h ave  an in v e n to ry  m a d e  o f  the 
said esta te  and  so  in c lu d e  th ere in  th e  sa id  sum  
o f  one th ou sa n d  e ig h t  h u n d red  and  e le v e n  d o l -
lars, bu t th is  he re fu se d  to  d o , b e ca u se  sa id  
m o n e y  b e lo n g e d  to  h im , and  he had  a r ig h t  to  * q  
d o  w ith  it  as he p le a se d .

A nd this defendant further answ ering adm its 
that he has absolute con trol o f  the said m oney , 
but he denies that the said com plainant or the
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sa id  G e n o fe v a  G ross  are e n t it le d  to  a n y  p ortion  
th e re o f .

A n d  th is  d e fe n d a n t  su b m its  to  th is  h on orab le  
C ou rt th a t a ll and  e v e r y  o f  th e  m a tters  in  the 
sa id  co m p la in a n t ’ s b ill  m e n tio n e d  an d  co m -
p la in ed  o f  are m a tters  w h ich  m a y  be  tried  and 
d e te rm in e d  a t la w , a n d  w ith  re s p e c t  t o  w h ich  
th e  sa id  co m p la in a n t is  n o t  e n t it le d  to  a n y  re lie f 
in  th is  c o u r t ; an d  th is  d e fe n d a n t  h o p e s  he shall 

10 h a ve  th e  sam e b e n e fit  o f  th is  d e fe n s e  as i f  he 
h a d  d e m u rre d  to  th e  sa id  co m p la in a n t ’s b ill.

A n d  th is  d e fe n d a n t  h u m b le  p ra y s  to  be  h en ce  
d ism isse d  w ith  h is  re a so n a b le  c o s ts  and  ch arges 
in  th is  b e h a lf  m o s t  w r o n g fu lly  su sta in e d .

Ch arl es  B. Du n n ,

S o lic ito r  fo r  and o f  C oun sel W ith  the D efen dan t.

20

30

*5
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B e tw e e n

W lL H E L M IN A  S C H IP P E E S , E X E  

C U T K IX , E T C .,

C o m p la in a n t,
and

R h e i n h o l d t  H  e  e  m  a  n  

K e m p k e s  a n d  T h e  P a t e e s o n  

S a y i n g s  I n s t i t u t i o n ,

D efen d a n ts.

On B i l l , E tc . 1 0

Order.
T his m a tter  c o m in g  on  to  be h ea rd , in th e  

p resen ce  o f  R o b e r t  E . V a n  H o v e n b e rg , o f  co u n - 20 
sel w ith  th e  co m p la in a n t, an d  C h arles B. D u n n , 
o f  co u n se l w ith  th e  d e fe n d a n t, R h e in h o ld t  H e r -
m an K e m p k e s , n o  o n e  a p p ea rin g  fo r  th e  P a te r -
son  S av in gs  In s titu tio n , and  on  p r o o f  o f  se rv ice  
o f  the o rd er  to  s h o w  ca u se  h e re to fo re  g ra n ted  
herein  : I t  is , on  th is  s ix th  d a y  o f  F e b ru a ry , A .
D ., 1904, o rd e re d  th at th e  restra in t u p o n  th e  d e -
fen dan ts  im p o se d  b y  th e  a b o v e  m en tio n e d  o rd er  
be co n tin u e d  u n til th e  fu r th e r  o rd e r  o f  th is  co u r t .

A n d  it  is fu r th e r  o rd e re d  th a t the sa id  m o n e y  30 
d e p os ited  w ith  th e  P a terson  S av in gs  In s titu tio n  
in th e  jo in t  n a m es o f  E liza b e th  K e m p k e s  an d  
R e in h o ld t H erm an  K e m p k e s  m a y  be dra w n  th e re -
from  b y  th e  said  R h e in h o ld t  H erm an  K e m p k e s ,
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i f  h e  first  g iv e  a b o n d  to  W ilh e lm in a  S ch ip p ers , 
e x e c u tr ix  o f  th e  e s ta te  o f  E liza b e th  K e m p k e s , 
d e ce a se d , w ith  su ffic ien t s u re ty , t o  b e  ap p roved  
b y  th is  C ou rt, c o n d it io n e d  fo r  th e  p a y m e n t  o f 
th e  s a id 'm o n e y  as m a y  be  d ire c te d  b y  th is  Court.

R e s p e c t fu l ly  a d v ise d ,

Eu g e n e  St e v e n s o n ,

10 v. c.

20

30
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Chance ry  Ch a mb e r s , Jer s e y  Cit y , N. J.. 
November  16, 1904.

B etw een

W ILHELMINA SOHIPPERS, E x- 

e o u t r ix , Et c .,

C om plainant,

and

R h e i n h o l d t  H e r m a n

K e mpk e s , et  a l s .,

D efen d a n ts.

T ra n scrip t o f  sh orth a n d  n o tes  o f  te s t im o n y  
taken  in  th e  a b o v e  s ta ted  ca u se , a t th e  C h a n c e r y  20 
C h am bers, in  th e  C ity  o f  J e rse y  C ity , N e w  J e r -
sey , b e fo re  h is  H o n o r , E u g e n e  S te v e n so n , V ic e  
C h a n ce llor , o n  W e d n e s d a y , th e  s ix te e n th  d a y  o f  
N ov em b er , 1904.

P R E S E N T :

R O B E R T  E. V A N  H O V E N B E R G , fo r  th e  c o m -
p la in an t.

C H A R L E S  B . D U N N , fo r  th e  d e fe n d a n t, R h e in - 30 
h o ld t  H erm a n  K e m p k e s .

L O U IS  B R IC H , sw o rn  on  b e h a lf  o f  th e  c o m -
pla in ant :
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D irec t E x a m in a tion  b y  M r .  Van H o ven b erg  :

Q. W h e r e  d o  y o u  liv e , M r. B r ich  ?
A . P a terson , N e w  J e rs e y .
Q. W h e r e a b o u ts — w h a t s tre e t  ?
A . 22 H ig h  stree t.
Q. D id  y o u  k n o w  E liza b eth  K e m p k e s  ?
A . Y e s .
Q. T h e  m o th e r  o f—
A . T h e  m o th e r  o f  M r. H erm an  K e m p k e s .
Q. D id  y o u  h a ve  a n y  tra n sa ction  w ith  h er in 

N o v e m b e r , 1903 ?
A . Y e s ; I  b o u g h t  a h ou se  fro m  Mrs. 

K e m p k e s ,
Q. W h e r e  w as th a t p r o p e r ty  s itu a te d  ?
A . I t  w as 17 B r id g e  s treet.
Q. W h a t  w as th e  p r ic e  ?
A . $3,000.
Q. H o w  d id  y o u  p a y  h er, b y  c h e c k  or  ca sh  ? 

2Q A . I p a id  h er $2,500 b y  c h e c k  and $500 cash  ; 
and  M r. D u n n  he m a d e  m e  th e  d e e d .

Q. W a s  th a t  the c h e c k  (sh o w in g  p a p er) ?
A . Y e s .
Q. W h e r e  w as th is  d ra w n , in  M r. D u n n 's  o f -

fice  ?
A . Y e s .

S a id  c h e c k  is o ffered  in  e v id e n ce  
an d  m a rk ed  E x h ib it  C - l  fo r  th e  c o m -
p la in an t.

30
Q. A t  th e  tim e  d id  y o u  k n o w  w h a t Mrs. 

K e m p k e s  d id  w ith  th a t m o n e y  ?
A . M r. D u n n  m a d e  m e th e  d e e d , and  a fter  I 

I g iv e  h im  th e  m o n e y  and c h e c k  fo r  M rs. 
K e m p k e s  h e  w e n t  to  th e  b a n k  to  ta k e  o u t  the



bond  and m o r t g a g e ; an d  in a b o u t tw o  h ou rs  M r. 
D unn  g iv e  m e m y  d e e d  and g iv e  m e th e  p a p er  
from  th e b an k , an d  M rs. K e m p k e s  w e n t w ith  
m e and said th e  h ou se  w as m in e— it b e lo n g e d  t o -
m e.

Q. W h e n  y o u  b o u g h t  th is  p ro p e r ty  d id  the 
S avings B an k  h ave a m o rtg a g e  on  it  ’<*

A . Y e s .
Q. H o w  m u ch  w as. th a t m ortg a g e , d o  y o u  

k n ow  ? 10
Q. $1,000.
Q. A n d  th at is th e  pap er th a t y o u  sp o k e  o f, 

the m o rtg a g e  th a t w as pa id  o f f  at th at t im e  ?
A . Y e s , at th a t tim e.

B y  the C o u r t :

Q. W a s th a t th e  o n ly  m o rtg a g e  on  it  ?
A . O n ly  m o rtg a g e .
Q. A n d  th a t w as  p a id  o f f ?
A . Y e s , I  g o t  th e  pap er h ere . 20
Q. A n d  y o u  g o t  th e  d e e d  free  and  c le a r  ?
A . Y e s , free  and  c lea r.
Q. W h e r e  d id  y o u  g iv e  th is c h e c k  o f  $2,500 to  

Mrs. K e m p k e s — w h e re  w as it ?
A . It  w a s  b y  th e  la w y e r . I pa id  h im  the 

m on ey . T h a t w as a ce r t ified  c h e c k .
Q. A n d  w h ere  w as it  ?
A . T h e  m o n e y  w as in  th e  A m e r ica n  T ru s t  

C om pan y .
Q. A n d  w h e re a b o u ts  w as it  y o u  g a v e  the 30 

m on ey  in th e  T ru s t  C om p a n y  ?
A . It w as in  th e  R o m a in e  b u ild in g , in  M r. 

D u n n ’s o ffice .
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B y  M r . Van H o v en b erg  :

Q. Is  th is  th e  d e e d  th a t y o u  r e c e iv e d  fo r  that 
p r o p e r ty  (s h o w in g  w itn e ss  p a p e r) ?

A . Y e s , it  is  m a d e  o u t  to  m y  ch ild re n .

S aid  d e e d  is  o ffered  in  e v id e n ce  and 
m a rk e d  E x h ib it  C -2  fo r  th e  c o m -
p la in an t.

10 ' , , ,
Q. A n d  th a t  is  th e  b on d  th a t y o u  g o t  b ack

fro m  th e  S av in gs  b an k  ?
A . Y e s .

T h e  sam e is  o ffered  in  e v id e n ce  and 
m a rk e d  E x h ib it  C -3  fo r  th e  c o m -
p la in an t.

Q. D id  M rs. K e m p k e s  sa y  a n y th in g  in the 
b a n k  a b o u t w h a t  sh e  w as g o in g  to  d o  w ith  this 

20 m o n e y  ?
A . N o .
Q. D id  sh e  a fte rw a rd s  te ll  y o u  w h a t sh e  had 

d o n e  w ith  th e  m o n e y  ?
A . A fte r  I ca m e  to  th e  h o u se  sh e  to ld  m e she 

w o u ld  lik e  to  se ll th e  T o to w a  h o u s e , an d  i f  it 
ca n  be  so ld , sh e  w o u ld  lik e  to  g o  to  G erm a n y .

Q. T h a t co n v e rsa t io n  t o o k  p la ce  a fte r  y o u  had 
b o u g h t  th e  p ro p e r ty  ?

A . A fte r  I g e t  th e  d e e d  in  m y  p o c k e t  to  go  
30 h o m e , sh e  w e n t  w ith  m e.

Q. B u t sh e  to ld  y o u  sh e  w a n te d  to  se ll the 
o th e r  p ro p e r ty , w h e re  w a s th a t  ?

A . I t  w a s  on  th e  ro a d  g o in g  fro m  th e  la w y e r ’s 
o ffice  to  th e  B r id g e  s tre e t  h o u se — on  th e  road .

Q. T e ll  m e w h a t w as sa id  a b o u t th e  m on ey
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and a b o u t th e  o th e r  p r o p e r ty — th e  T o t o w a  
p ro p e r ty  ?

A . S h e  sa id  sh e  w o u ld  lik e  to  se ll th e  T o to w a  
p ro p e r ty  i f  i t  ca n  b e  so ld , sh e  w an ts to  g o  to  
G erm a n y  ?

Q. D id  sh e  sa y  a n y th in g  a b o u t th e  m o n e y  
that sh e  had  r e c e iv e d  fr o m  th e  B r id g e  s tre e t  
p ro p e rty  ?

A . N o th in g  a t a ll.
Q. N o th in g  m o re  th an  th a t ?  10
A . N o .

C ro ss-E x a m in a tion  by Mr. D u n n :

Q. W h o  w a s th e  la w y e r  th a t y o u  p a id  th e  
m o n e y  to  fo r  th e  d e e d  ?

A . C harlejr D u n n — to  y o u .
Q. T o  m e  ?
A . Y e s .
Q. D o  y o u  re m e m b e r  w h o  w as p re se n t w ith  

M rs. K e m p k e s  a t th e  tim e ?  20
A . T h e  son  w as th ere .
Q. A n d  y o u  s ta y e d  in  m y  o ffice  in  th e  R om a in e  

bu ild in g  u n til I  re tu rn e d  w ith  the p a p ers  ?
A . R e tu rn e d  fr o m  th e  b an k .
Q. T h en  M rs. K e m p k e s , sh e  w e n t d o w n  w ith  

y o u  a lso  to  th e  h o u se  ?
A . Y e s .
Q. On B r id g e  s tree t, and  d id  sh e  n o t i fy  th e  

tenants ?
A . Y e s . 30
Q. T h at y o u  had p u rch a se d  th e  p ro p e r ty  ?
A . Y e s .
Q. Y o u  w a lk e d  d o w n , d id  y o u ?
A . Y e s .
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Q. Y o u  had  n e g o t ia tio n s  w ith  M rs. K em p k es  
b e fo re  y o u  b o u g h t  th is  p ro p e r ty , d id n ’ t y o u  ?

A . „W e ll, Mr. K e m p k e s  c o m e  to  m e — H erm an 
K e m p k e s — h e co m e  to  m e  on e  d a y  an d  w an ted  
m e  to  b u y  th e  p ro p e r ty  in  B r id g e  s treet. He 
sh o w e d  m e th is  p la ce , an d  a fte r  I w e n t  w ith 
h im  an d  his m o th e r— b eca u se  he to ld  m e it  b e -
lo n g e d  to  th e  m o th e r— to  m a k e  o u t  th e  papers, 
an d  a fte rw a rd  I c o m e  to  y o u  an d  I g iv e  y o u  $100 

10 d e p o s it , and a fte r  a fe w  d a y s  I sh o u ld  c o m e  and 
p a y  h im  th e rest.

Q. T h a t is a ll y o u  k n o w  a b o u t  i t  ?
A . Y e s .
Q. D id  y o u  n o t  sp ea k  a b o u t  b u y in g  that 

T o to w a  a ven u e  p ro p e r ty  o f  h ers  a t th e  tim e  ?
A . I d id n ’ t w an t to  b u y  it.
Q. D id  y o u  m a k e  an o ffer  fo r  th e  T o to w a  a v e -

n u e  p r o p e r ty  ?
A . H e  ca m e  to  m e on e  tim e  and  sa y s  he 

20 w a n ted  so m e  on e  to  b u y  it.
Q. H o w  lo n g  had y o u  k n o w n  M r. K e m p k e s , 

th e  son  ?
A . A b o u t  e ig h t  or  n ine y e a rs .
Q. H o w  lo n g  h ad  y o u  k n o w n  M rs. K e m p k e s  ?
A . T h a t w as th e  first tim e I h a d  seen  her.
Q. W h e n  y o u  w e n t u p  to  h er w ith  th e  son  to 

m a k e  a rra n gem en ts  a b o u t th e  p r ice , d id  sh e  talk  
to  y o u  and d is cu ss  the p r ic e  w ith  y o u — Mrs. 
K e m p k e s — and te ll  y o u  h o w  m u ch  sh e w an ted  ? 

30 A . S h e to ld  m e th a t sh e  w as w illin g  to  sell 
th e  p ro p e r ty  fo r  $3,000.

Q. A n d  th en  w h en  y o u  ta lk e d  to  h er w h a t did 
sh e  sa y  ?

A . T h a t sh e  w as sa tisfied .



Q. W h e n  y o u  ca m e  o u t o f  th e  R o m a in e  B u ild -
ing, M r. H erm an  K e m p k e s  and  h is  m o th e r  w e re  
w ith  y o u  ?

A . Y es .
Q. D id  y o u  h ave  a n y b o d y  e lse  w ith  y o u  ?
A . N o b o d y  e ls e — no.
Q. H o w  far d id  H erm a n  g o  w ith  y o u  th a t d a y  

tow ard s  B rid g e  s tre e t— w h ere  d id  he le a v e  y o u  ?
A . M r. K e m p k e s  ca m e  to  m y  h o u se  to  s h o w  

the p ro p e r ty .
Q. I m ean  w h e n  M rs. K e m p k e s  and  y o u  w e n t 

d ow n  to  n o t i fy  th e  ten an ts , y o u  s a y  th a t H e r -
m an w en t w ith  y o u  ?

A . N o , h e  w as n o t  w ith  m e.
Q. W h e r e  d id  he lea v e  y o u  ?
A . 22 H igh . I g o  fro m  th e  o ffice  to  W a s h in g -

ton  s tree t and  fro m  H a m ilto n  a ven u e  to  th e  
h ou se.

Q. T h en  H erm an  d id n ’ t g o  w ith  y o u  ?
A . N o.
Q. Ju st M rs. K e m p k e s  ?
A . Y es .
Q. H o w  m a n y  b lo c k s  is th a t ?
A . It  is a b o u t  s ix  b lo c k s .
Q. F ro m  th e  o ffice  to  17 B r id g e  s tre e t  ?
A . Y es .
Q. A n d  th is  w as N o v e m b e r  11th, 1 90 3 ?
A . 1903.

B y  the C ou rt :

Q. Y o u  h ave b een  te llin g  us a b o u t  th is  ta lk  
y o u  had w ith  M rs. K e m p k e s  a b o u t b u y in g  a n -
oth er p ie ce  o f  p ro p e r ty  fo r  $3,000 ?

A . I b o u g h t  th is  p ro p e r ty  fo r  $3,000.
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Q. D id  y o u  b u y  it  a t th e  tim e  y o u  g a v e  this 
c h e c k  ?

A . Y es .
Q. W h e r e  w as th a t p ro p e r ty  ?
A . 17 B r id g e  s tre e t .
Q. W a s  $3,000  the p r ice  ?
A . Y e s .
Q. I  u n d e rs to o d  y o u  to  sa y  it  w a s  $8,000 ?
A . N o , $3,000.

10 Q. A n d  y o u  g a v e  $2,500 b y  c h e c k  an d  $500 in 
ca sh  ?

A . Y e s .
Q. H o w  d id  y o u  co m e  to  lo o k  th a t p rop erty  

u p  ? W h a t  p u t  y o u  in  the n o tio n  o f  b u y in g  it  ?
A . T h e  son  ca m e  to  m e  and  h e  to ld  m e  he 

w o u ld  lik e  to  s e ll th e  p ro p e r ty  in  B r id g e  street 
— M r. H erm an  K e m p k e s .

Q. T h a t w as  th e  first y o u  h eard  a b o u t  it ?
A . Y e s .

20 Q- D id  y o u  k n o w  M r. H erm a n  K e m p k e s  ?
A . E ig h t  y e a rs  I k n o w  h im .
Q. D id  y o u  k n o w  h is m o th e r  ?
A . N o , I d id n ’ t the first t im e .
Q. D id  y o u  e v e r  k n o w  h is m o th e r  u n til you  

m e t  h er in  M r. D u n n ’ s o ffice  ?
A . N e v e r  saw  h er b e fo re .
Q. W h e n  M r. H erm an  K e m p k e s  ca m e  to  you  

a b o u t  th is  p ro p e r ty , d id  he sa y  w h o s e  p rop erty  
it  w as ?

30 A . H e  sa id  it  b e lo n g e d  to  th e  m o th e r  —th at is 
w h at he sa id .

Q. D id  he sa y  a n y th in g  d iffe ren t fr o m  th at at 
a n y  t im e  ?

A . N o .
Q. D o w n  to  th e  tim e  y o u  b o u g h t  it  ?
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A . Y e s , he s h o w e d  m e th e  p ro p e r ty  and  th e  
sam e d a y  I b o u g h t  it.

Q. T h e  sam e d a y  ?
A . T h e  sam e d a y ,
Q. Y o u  sa id  a m o m e n t a g o  th a t y o u  saw  M rs. 

K e m p k e s , th e  m o th e r , fo r  th e  first t im e in  M r. 
D u n n ’ s o ffice  ?

A . N o , in  th e  h ou se , ju d g e .
Q. In  the h o u s e — w h at h ou se  ?  A . In  th e  

h ou se  w h ere  sh e  liv e d  in  T o to w a  a v e n u e . 10
Q. H o w  d id  y o u  co m e  to  see  h er th ere  ?
A . I g o  w ith  th e  son , w ith  H erm an  K e m p k e s , 

the son . H e  s h o w e d  m e  th e  p ro p e r ty  and  a ft e r -
w ards I w en t to  th e  m oth er .

Q. A n d  th en  y o u  w en t up  to  the m o th e r  ?
A . Y e s .
Q. D id  th e  son  te ll y o u  w h at th e  p r ice  w o u ld  

be ?
A . $3,000, an d  he g o  to  th e  h ou se  an d  te ll  

the m o th e r  th e  h ou se  is so ld  to  M r. B r ich  fo r  20 
$3,000. A fte r  d in n er  w e a ll th ree  w ent t o  th e  
la w y er . I g iv e  h im  a d e p o s it  o f  $100 an d  a fte r  
a few  d a y s  th ere  w as re a d y  a d e e d , and I  p a id  
him  the c h e c k  and  $400 m ore .

Q. T h e  sam e d a y  y o u  w en t d ow n  to  lo o k  a t 
the h ou se  y o u  w e n t u p  to  M rs. K e m p k e s ’ h ou se  
at T o to w a . W h a t  d id  y o u  g o  th ere  fo r  ?

A . I w a n ted  to  see  th e  o w n er .
Q. D id  sh e  a gree  to  th e  sa le  w hen  y o u  w en t 

u p  th ere  ?  30
A . Y e s , the m a k in g  o f  th e  p r ice .
Q. W a s n ’ t th e  p r ice  m ade  up  b e fo re  y o u  w en t 

th ere  ?
A . N o.
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Q. D id n ’t th e  so n  te ll  y o u  w h a t the price 
w o u ld  b e ?

A . T h e  son  te ll m e  it  c o u ld  n o t  be  so ld  less 
than  $3,000.

Q. D id  y o u  try  to  g e t  it  fo r  le ss  ?
A . I  d id n ’ t sa y  n o th in g  w ith  th e  m oth er— I 

w as sa tisfied .
Q. D id  y o u  te ll th e  so n  y o u  w e re  sa tis fied  b e -

fo r e  y o u  w e n t u p  th ere  ?
10 A . W e ll ,  I w an ted  to  see  th e  m o th e r .

Q. W h y ?
A . B eca u se  m a y b e  the m o th e r  d id n ’ t, w ant 

th a t  p r ice .
Q. A n d  a fter  y o u  saw  h er  and  sa tis fied  y o u r -

se lf, y o u  ca m e  d o w n  to  M r. D u n n ’ s o ffice  and 
d e p o s ite d  $100 ?

A . Y e s .
Q. W a s  a n y  w ritin g  m a d e ?
A . Y e s .

20 Q. D id  y o u  s ign  it  ?
A . N o t m e.
Q. S h e  d id  ?
A . S h e  d id .
Q. W h e r e  is th a t  p a p er , d o  y o u  k n o w  ?
A . I d o n ’ t k n o w — w ith  th e  la w y e r .
Q. I t  w as a  fe w  d a y s  a fte r  th a t th a t y o u  cam e 

b a c k  w ith  th e  m o n e y  ?
A . Y e s .
Q. W h e n  th is  c h e c k  w as g iv e n  ?

30 A . Y e s .

W I L H E L M I N A  S C H IP P E R S , sw o rn  in  her 
o w n  b e h a l f :
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D irect E x a m in a tio n  b y  M r . Van H o v e n b e r g :

Q, Y o u  are th e  d a u g h te r  o f  M rs. K e m p k e s  
w h o  is d e ce a se d  ?

A . Y es.
Q. A n d  y o u  are on e  o f  th e  e x e cu to rs  o f  h er 

w ill ?
A . Y es .
Q. A n d  the s is te r  o f  M r. K e m p k e s  ?
A . Y e s . ^
Q. W h e n  d id  y o u r  m o th e r  d ie  ?
A . T he 20th d a y  o f  N o v e m b e r , on  th e  m o r n -

ing at e ig h t  o ’ c lo c k ,  in th e  h osp ita l-
Q. 1903 ?
A . 1903.
Q. A fte r  y o u r  m o th e r ’s d ea th  d id  y o u  see  

y o u r  b ro th e r  and h a ve  a n y  co n v e rsa t io n  w ith  
him  in rega rd  to  th e  esta te  ?

A . N o  ; I  w as in  th e  h osp ita l w ith  m o th e r , • 
and I s ta y e d  th ere  u n til sh e  d ied , and w h en  I 
g o t  h om e m y  b ro th e r  had  e v e ry  paper an d  the 
bank  b o o k s  and  a ll and  th e  d e ed . H e  p u t i t  in  
his sa tch e l and t o o k  it  u p  h om e  and I n ev e r  se e n  
the papers.

Q. I w an t y o u  to  te ll  the first tim e a fte r  y o u r  
m oth er d ied  th a t y o u  s p o k e  to  y o u r  b ro th e r  
abou t the m o n e y  a n d  so  on , th a t y o u r  m o th e r  
le ft. T e ll us w h a t y o u  said  to  h im  an d  w h a t he 
said to  y o u .

A . N ot th e  first d a y  w e  d id n ’ t ta lk .
Q. W h e n  d id  y o u  ta lk  ?
A . O n ly  in  th e  a fte rn o o n  h e  sa y s  to  m e,

“ S ay , M ina, I  can  g e t  s o m e  m o n e y  on  th e  ban k .
I g o t  som e  m o n e y  an d  y o u  n eed  so m e  m o n e y .”
I. sa ys, “ I n eed  so m e  m o n e y .”  “ W e l l , ”  h e
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10

20

30

sa y s , “ I th in k  I  w ill  ta k e  so m e  m o n e y .”  So 
th a t  w e n t on , an d  T u e s d a y  m orn in g  I g o  dow n  
to  m o th e r ’ s h o m e , an d  h e  sa y s , “ W e ll ,  I w ent 

'  t o  th e  ban k  and I w a n t to  ta k e  $10 ) fo r  E v a ” —  
fo r  m y  s ister  and  fo r  m e a n d  fo r  h im se lf. T hen  
in  an h o u r  h e  c o m e  b a ck  an d  he p a id  m e $100 
an d  h e  k e p t  a $100 fo r  h im se lf. H e  sa y s , “ I 
d id n ’t  ta k e  $100 fo r  E v a .”  H e  d id n ’ t b rin g  the 
$100 u p  fo r  E va  o n  a c co u n t  sh e  c o m e s  from  
B r o o k ly n  and  it  is n o t  n e ce ssa ry  th a t he ca rry  it 
a rou n d  an d  h e  w ill g iv e  h er a c h e c k  fo r  it.

Q. W h a t  b an k  w as th is  m o n e y  in , M rs. S ch ip - 
p ers  ?

A . In  th e  S a v in g s  In s titu tio n . I  k n o w  m y 
m o th e r  w as in th a t ban k .

Q. D id  h e  sa y  a n y th in g  in  reg a rd  to  how  
m u ch  w as in  th e  ban k  at th e  tim e  ?

A . N o , n o t  a w o rd .
Q. D id  y o u  k n o w  h o w  m u ch  w as in  th e  bank  ?
A . N o , o n ly  m y  m o th e r  sa y s  th a t th e  m on ey  

w as th ere .
Q. D id  y o u  k n o w  w h a t m o n e y  y o u r  m other 

had  in  th e  S a v in g s  ban k  w h en  sh e  d ie d  ?
A . N o , n o t  h o w  m u ch .
Q. D id  y o u  k n o w  th a t y o u r  m o th e r  h ad  sold 

a p ie c e  o f  p ro p e r ty  in B rid g e  s tre e t  ?
A . O h, y e s  ; su re .
Q. D id  y o u  k n o w  w h a t sh e  g o t  fo r  it  ?
A . Y e s , sh e  to ld  m e.
Q. D id  y o u  k n o w  w h ere  th a t  m o n e y  w as ?
A . Y e s , sh e  to ld  m e sh e p u t  i t  in  th e  S avings 

b an k . S h e  to ld  m e sh e  p u t  $1800—

Mr. Dunn :— I th in k  th a t is leadin g .

The Court :— D o  y o u  o b je c t  ?
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Mr. Dunn:— I m erely  su g g e s t  th a t 
to  co u n se l.

Q. W h e r e  w as y o u r  m o th e r  liv in g  ju s t  b e fo re  
she w en t to  th e  h o sp ita l ?

A . 186 W a y n e  a v en u e .
Q. D id  y o u  v is it  y o u r  m o th e r  th ere  s o m e -

tim es ?
A . W e ll ,  I w as s ick  b e fo re  th a t t im e . I had  

n o t been  th ere  fo r  five  w e e k s — b u t o n  th e  19th  10 
o f  N o v e m b e r  I m a d e  h e r  a v is it , and  w h e n  I 
com e  in  m o th e r  w as  s ick . S h e la y  o n  th e  
lou n ge , and H erm an  h e  sat th ere . S o  w h e n  I 
com e  in  he o p e n e d  th e  d o o r , and  h e  sa y s , 
“ M oth er is s i c k .”  H e  c o m e  th ere  e v e r y  t im e  
for  his d in n er, an d  he w as th ere . S h e  s ta rte d  
s ick  that n ig h t  b e fo re .

Q. W e ll ,  w h a t co n v e rsa t io n  d id  y o u  h ave th a t 
d a y  w ith  y o u r  b ro th e r  and  y o u r  m o th e r  ?

A . T h at d a y , n o th in g . I a tten d ed  to  h e r  *20 
to  the n e x t  d a y , u n til T h u rsd a y . O n F r id a y  
m orn in g  w e ca lle d  th e  d o c to r .

Q. D id  y o u  h a v e  a n y  co n v e rsa t io n  th a t d a y  
w ith  y o u r  b ro th e r  in  reg a rd  to  y o u r  m o th e r ’ s 
p ro p e rty  or  a n y th in g  ?  D id  y o u  h ave a n y th in g  
to  sa y  ?  D id  he sa y  a n y th in g  ?

A . N o .
Q. T h ere  w as n o th in g  sa id  ?
A . N o , o n ly  a fte r  th e  d o c to r  w as h ere , m y  

b roth er  h e  w a n ted  h e r— m o th e r— to  m a k e  a w ill, oq 
H e w as q u a rre llin g  w ith  m o th e r  a ll th e  
su m m er to  m a k e  a w ill.

Q. I w an t to  k n o w  w h a t t o o k  p la ce  w h ile  y o u r  
m oth er w as in  b ed . H e  a sk e d  her to  m a k e  a 
w ill, y o u  sa y  ?
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A . Y e s .
Q. I  w an t to  k n o w  ju s t  w h a t  p a sse d  betw een  

y o u r  m o th e r  and b ro th er  an d  y o u r s e lf .
B y  the C o u r t :

Q. H o w  lo n g  w as th is  b e fo re  sh e  d ie d  ?
A . T h is  w as on  F r id a y  an d  sh e  d ie d  v e r y  su d -

d e n ly  on  M o n d a y .

The C o u r t :— W h e n  d id  sh e  m ake 
10 h er w ill  ?

M r . Van H o n e n h e r g :— T h e  21st day 
o f  N o v e m b e r .

B y  M r . Van H o v e n h e r g :

Q. W h a t  d id  h e  sa y  to  y o u r  m o th e r  w h ile  she 
w a s  in  b ed  th a t d a y  a b o u t  m a k in g  a w ill  ?

A . I  w a s  n o t  in  th e  b e d r o o m : I w as in  the 
k itc h e n , an d  at th a t t im e  h e  w e n t  in  th e  bed- 

20 r o o m  and  a sk e d  h er to  m a k e  a w ill.
Q. D id  y o u  h ear w h a t h e  sa id  to  h er ?
A . N o .
Q. Y o u  c o u ld n ’t h ear ?
A . Y e s , h e  w e n t  in an d  o u t. H e  c o u ld n ’ t say 

m u ch .
Q. T h en  y o u  d id n ’t hear h im  a sk  h er a n y -

th in g  ?
A . N o , o n ly  w h a t m o th e r  te ll  m e — th a t H e r -

m an w as h e re — m y  m o th e r  to ld  m e th at.
30

M r . D u n n : — T h en  I a sk  th a t her 
te s t im o n y  h ere  b e  s tr ick e n  ou t. She 
sa id  th a t sh e  h ea rd  H erm a n  a sk  his 
m o th e r  to  m a k e  a w ill, an d  n ow
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sh e  s a y s  h e r  m o th e r  to ld  h er h e  a sk e d  
h er to  m a k e  a w ill.

The Court:— Is a n y  o f  th is  t e s t i -
m o n y  co m p e te n t , M r. V a n  H o v e n - 
b e rg  ?

Mr. Van Hovenberg :— I th in k  it  is , 
y e s  ; b e ca u se  I th in k  it  w ill  d e v e lo p  
th a t h e  w e n t fro m  th e re  as h er m e s -
se n g e r  to  g o  fo r  a la w y e r  to  c o m e  and  10 
d ra w  th e  w ill.

The Court:— I f  th ere  is  a n y  p o ss ib le  
fu tu re  a s p e c t  o f  th is  ca se  th a t w ill 
m a k e  th is  te s t im o n y  co m p e te n t , it  
can  b e  a d m itte d  or  re a d m itte d , b u t  as 
it  s ta n d s  n o w , i t  is m ere  h e a rsa y . I 
d o n  t k n o w  o f  a n y  ru le  b y  w h ich  
th a t is c o m p e te n t . T h a t te s t im o n y  
w ill be  e x c lu d e d .

20
Q. D id  y o u r  b ro th e r  le a v e  th e  h ou se  th a t d a y  

w h ile  y o u  w e re  th e re  ?
A . Y e s , fo r  th e  t im e  th a t he w en t fo r  a 

la w yer .
Q. D id  he g o  o u t  ?
A . Y es .
Q. D id  he sa y  a n y th in g  to  y o u  b e fo re  he w en t 

ou t w h a t he w as g o in o1 fo r  ?
A . N o.
Q. Didn t te ll y o u  w h e re  he w as sroino- ?
A . N o.
Q. H o w  lo n g  w as h e  g o n e  ?
A . N o t v e r y  lo n g — m a y  be  a h a lf h ou r.
Q. W a s  a n y b o d y  w ith  h im  w h e n  h e 

back  ?
ca m e
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A . M r. M erz w as w ith  h im .

Mr. Dunn:— I w a n t to  k n o w  i f  N o -
v e m b e r  19th is  th e  d a y  sh e  is sp e a k -
in g  o f  n ow .

The Witness:— N o, th is  w as th e  20th.

Q. H e  b ro u g h t  M r. M erz th ere  ?
. q  A . Y e s .

Q. W a s  th ere  a n y th in g  d o n e  th a t d a y  ?  D id  
sh e m a k e  h er w ill  th a t d a y  ?

A . M oth er  w a s n ’ t sa tis fied  w ith  M erz, because 
sh e  sa y s  W e is s  w as b e tter . S h e  to ld  M erz she 
w a s n ’ t sa tis fied , sh e  w a n ts  W e is s .  She*w as 
ta lk in g  w ith  M erz, an d  a fte r  M erz w e n t  aw ay 
H erm an  sa id , “ W e ll ,  m o th e r  w an ts  i t  a n d  the 
th in g  ca n  b e  s e t t le d .”

Q. W a s  th e  w ill w ritte n  th ere  in  th e  house 
th a t  d a y ?

A . N o , on  th is  o th e r  d a y , ju s t  b e fo re  sh e  w ent 
to  th e  h o sp ita l.

Q. T h a t w as w ritte n  th e  n e x t  d a y  ?
A . Y e s .
Q. T h e  n e x t  d a y  w as w h a t— S a tu rd a y  ?
A . Y e s .
Q. S h e  w as h o m e  o n  S a tu rd a y  ?  S h e  had not 

g o n e  to  th e  h o sp ita l ?
A . S h e  w en t to  th e  h osp ita l a t on e  o ’c lo c k .
Q. W e r e  y o u  a t h er h o u se  o n  S a tu rd a y  m orn- 

30 in g  ?
A . I  w as  th e re  a lw a y s  fro m  th e  t im e  I stepped  

in .
Q. W a s  y o u r  b ro th e r  th e re  ?
A . Y e s .
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Q. W a s  h er w ill m a d e  an d  s ig n e d  b y  h er  th a t 
d a y ?

A . Y e s  ; o n  h er  b ed .
Q. On S a tu rd a y  m o rn in g  ?
A . Y es .

B y  the C o u r t :

Q. W h o  d re w  th e  w ill  ?
A . H erm an  w ro te  the w ill o n  the p a p er a n d  j q  

m oth er  sa y s  th a t e v e ry th in g  th a t is  h ere  in  th is  
c o u n tr y  she w o u ld  sh are  b e tw e e n  u s  th r e e —  
b etw e e n  H erm a n , E va  and  m e .

Q. M r. H erm an  K e m p k e s  w ro te  o u t  the w ill  ?
N o la w y e r  w as th e r e  ?

A . N o .
Q. I am  sp e a k in g  o f  th e  d a y  w h e n  th e  w ill 

w as s ig n e d — on  S a tu rd a y . T h e re  w as n o  la w -
y e r  th ere  th en  ?

A . N o. go

B y  M r . Van H o ven b erg  :

Q. W h o  b ro u g h t  th e  w ill  to  th e  h o u se  ?
A , M erz w as th e  la w y e r .
Q. T h en  M r. M erz ca m e  to  th e  h o u se  w ith  th e  

w ill on  S a tu rd a y  m o rn in g  ?
A . Y es .

B y  the C o u r t :

Q. D id  he b rin g  it  a lre a d y  m a d e  ?
A . A lre a d y  m a d e — a ll fin ish ed .
Q. Y o u  w ere  te llin g  u s a m o m e n t  a g o  o f  y o u r  

m oth er sa y in g  th a t sh e  w an ted  to  h ave  th e  
p rop erty  d iv id e d  e q u a lly  a m o n g  th e  th ree  c h ild -
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ren . W a s  th a t  b e fo re  th e  w ill w as  b ro u g h t to 
h er ?

A . W e ll ,  th a t  w as on  F r id a y , a n d  th is  was 
S a tu rd a y .

Q. A n d  w h o  d id  sh e  sa y  th a t to  ?
A . T o  m e  and m y  b ro th e r .
Q. D id  sh e te ll  it  to  M r. M erz ?
A . N o .
Q. D o  y o u  k n o w  h o w  M r. M erz fo u n d  o u t  how  

10 th e  w ill  w as to  b e  d ra w n  ?
A . I  d id n ’ t sp ea k  w ith  M r. M erz a t a ll until 

he c o m e  w ith  th e  w ill  to  be  s ig n e d .
Q. T h en  y o u  d o n ’t  k n o w  h o w  M r. M erz found 

o u t  o u t  h o w  th e  w ill  w a s  to  b e  d ra w n  ?
A . N o .

B y  M r . H o v e n b e r g :

Q. W h e n  th is  w ill w as  s ig n e d , w as H erm an 
th e re  in  th e  h o u se  ?

20 A . H erm a n  w as th ere  a n d  I w as th ere , w hen 
h e rea d  th e  w ill  to  u s  ; th e n  H erm a n  w e n t  for 
th e  w itn e s s — and h e read  it  on  m o th e r ’ s bed .

Q. W h o  to ld  M r. M erz to  w rite  th e  w ill  ?
A . H erm a n .

B y  the C o u r t :

Q. D o  y o u  k n o w  th a t ?
A . H erm an  b rin g  th e  p a p er u p .

B y  M r . Van H o v en b erg  :

Q. H erm a n  to o k  th e  p a p e r  to  w h o m — Mr. 
M erz ?

A . Y es .
Q. W h a t  p a p er ?
A . T h e  w a y  m o th e r  to ld  h im  to  m a k e  the
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w ill. H e  w ro te  it  on  a p a p er  and  th en  he 
b rou g h t th e  p a p er  up.

By the Court :

Q. H o w  d o  y o u  k n o w  th a t ?
A . I w as in  m o th e r ’s h ou se .
Q. H o w  d o  y o u  k n o w  y o u r  b ro th e r  to o k  th a t 

paper to  M r. M erz ?
A . It w as the sam e w a y  it  read  as h e  d id  read  

it up in the h ou se  to  m o th e r  on  th e  bed . ^
Q. H o w  d o  y o u  k n o w  he to o k  th a t p a p er to  

Mr. M erz ?  D id  y o u  see  h im  g o  o ff w ith  it  ?
A . Y e s , su re , I se e n  h im  g o  o f f  w ith  it.
Q. D id  y o u r  m o th e r  sa y  a n y th in g  a t th e  tim e  

she s ign ed  th e  w ill, d id  sh e  te ll y o u r  b ro th e r  
h ow  sh e w an ted  th e  w ill d ra w n  ? T h a t is , d id  
y ou  hear h er te ll h im  ?

A . H e sa y s , “ W h a t  y o u  h ave  in th is  c o u n tr y , 
that be d iv id e d  in to  th ree  s h a re s .”  A n d  m o th e r  
says, “ Y es . Y o u  d iv id e  th a t b e tw e e n  y o u r  tw o  20 
sisters an d  y o u — all th a t b e lo n g s  to  m e .”

Q. D id  she h ave  a n y  p ro p e r ty  in  G e rm a n y  ?
A . Y es . T h a t sh o u ld  be d iv id e d  in  G erm a n y .

M y broth er had  a m o rtg a g e  on  that.

The Court :— Is th a t a ll th e  w ill ?

Mr. Van Hovenberg — T h e  w ill d is -
p o se s  o f  th e  w h o le  esta te .

By Mr. Van Hovenberg : ^

Q. W a s  th ere  a n y th in g  sa id  b y  h er w h en  y o u  
and H erm an  w e re  p resen t, in  rega rd  to  a n y  
m on ey  th a t sh e  h a d  m  a n y  ban k  ?

A . N o — sh e to ld  m e th a t sh e  has th e
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m o n e y  in th e  S a v in g s  B a n k . I k n o w  th a t— she 
a lw a y s  te ll m e that.

Q. W a s  th ere  a n y th in g  sa id  b y  h er w h en  you  
an d  y o u r  b ro th e r  w e re  th e re , a b o u t  a n y  m on ey  
sh e  h ad  in  th e  b a n k  ? D id  she sp e a k  to  you  
a b o u t  it  at a ll ?

A .  Y e s , sh e  p u t  th e  m o n e y  in  th e  b a n k  from  
th e  p ro p e r ty . S h e  to ld  m e sh e  p a id  the in terest 
fr o m  it  and  sh e  had le ft  $1 ,800 .

10 Q. T h e  tim e  th is  w ill w as s ig n e d — th a t d a y  ?
A . S h e  d id n ’ t sa y  a n y th in g  th a t d a y .
Q. D id  y o n r  b ro th e r  say  a n y th in g  th a t d a y , or 

a n y  o f  th o s e  d a y s  ju s t  b e fo re  y o u r  m o th e r  died, 
a b o u t  a n y  m o n e y  th a t w as in  th e  b an k  b e lo n g -
in g  to  y o u r  m o th e r  ?

A . N o , s ir, he d id n ’t sa y  a n y th in g  a b o u t the 
b a n k .

Q. A fte r  y o u r  m o th e r  d ie d , w h a t d id  your 
b ro th e r  sa y , i f  a n y th in g , in  rega rd  to  th e  m oney 

2o th a t w as in th e  b an k  ?
A . T h e  first d a y  a fter  m o th e r ’s d ea th , he 

d id n ’ t te ll m e o n ly  w h a t I to ld  b e fo re .
Q. W h a t  d id  he s a y — a n y th in g  e lse  th at he 

sa id  a b o u t  it  ?
A . N o th in g  fo r  the first d a y s  ; he o n ly  ta lked 

w ith  m e a b o u t  th is  m o n e y  w h e n  w e  w e n t to  re -
co rd  th e  w ill in  th e  C ou rt H o u s e .

Q. W h a t  d id  h e  sa y  to  y o u  th en  ?
A . H e  ca lle d  us o u t  in  th e  h a ll an d  he says to 

2Q m y  s is te r  and m e, “ Y o u  g iv e  m e ch a rg e  o f  the 
w h o le  p r o p e r t y .”  I sa y s , “ y o u  ca n  have it  for 
th e  p re s e n t .”  “ N o ,”  he sa y s , “ I w an t it  forever 
— fo re v e r  I w an t it. I w an t it  fo r e v e r ,”  he says. 
“ W e l l , ”  I sa y s , “ y o u  w o n ’ t g e t  it  fo r e v e r .”  A nd 
w e  w e n t  in  and  w h e n  w e  w ere  fin ish ed  he
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ju m p e d  u p  an d  he w en t to  m y  s is te r , he sa y s , 
‘E va , y o u  h a ve  to  g iv e  m e $300, or  I w o n ’ t d i -
v ide  th e  m o n e y  w ith  y o u  in  th e  ban k . I f  y o u  
don  t d o  th at, I w ill  k e e p  th at m o n e y . T h a t is 
m y  m o n e y . I  h a ve  m y  n am e on  th e  b o o k ”  and  
it  w as h is m o n e y . I to ld  h im  “ s h o w  m e th e  
book  and s h o w  m e th e  p a p e r s .”  H e  sa v s , “ I 
d o n ’t have to  s h o w  y o u  a n y th in g .”  I sa y s . 
“ W h y  n o t ? ”  H e  sa y s  “ Y o u  w a it .”

Q. D o  y o u  k n o w  w h ere  th e  bank  b o o k  o f  y o u r  10 
m oth er w as k e p t  ?

A . In  th e  b u re a u — in the top  d ra w er  sh e  k e p t  
all the pap ers  to g e th e r .

Q. W h o  has g o t  th e  b o o k  as far as y o u  k n o w  ?
A . A t  the t im e  I w as in  th e  h osp ita l he to o k  

e v e ry th in g  o u t  o f  th e  d ra w er.
Q. D id  y o u  see  th a t ban k  b o o k  o f  th e  S av in gs  

Bank in  th e  d ra w e r  ?
A . Y es .

Q. A n d  th a t b o o k  w as th ere  w h en  y o u r  90 
m oth er w as ta k en  to  th e  h o sp ita l ?

A . Y es .

Q. H a ve  y o u  had  a n y  o th e r  co n v e rs a t io n  w ith  
y o u r  b roth er  a b o u t  th a t m o n e y  ? D id  y o u  ta lk  
to  him  again  ?

A . N o .' T h en  he g o t  q u a rre llin g  w ith  M r. 
S oh ippers.

Q. H ave y o u  e v e r  ta lk e d  w ith  h im  a b o u t  it  
s ince ?

A . N o, h e  s a y s  th a t o n e  d a y  a t th e  C ou rt, he o ) 
has g o t  h is n am e on  th e  b o o k , and h e  w an ted  to  
get $300 and th en  h e  w o u ld  sh a re  th e  m o n e y  
w ith  us. I f  w e  d id  n o t w a n t to  g iv e  h im  th a t 
he w ill k e e p  th e  m o n e y  h im se lf. H e  sa y s  he
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p a id  o u t  o f  th e  b a n k  th e  h o sp ita l, he p a id  the 
fu n era l and a ll e x p e n se s , h e  p a id  fr o m  th e  bank.

B y  the C ou rt :

Q. W o u ld  y o u  re co g n iz e  th e  S a v in g s  Bank 
b o o k  i f  y o u  saw  it  n ow  ?

A . S u re .

C ross E xa m in a tion  b y  M r . D u n n  :

Q. W h e n  d id  y o u  see  th e  b a n k  b o o k  la st ?
A . B e fo re  I w e n t  to  th e  h o sp ita l w ith  m oth er.
Q. T h a t is , on  th e  v e r y  d a y  sh e  w e n t to  the 

h o sp ita l ?
A . Y e s , on  th e  m orn in g  b e fo re  sh e  w e n t to 

th e  h osp ita l I w as in  th e  d ra w e r— m y  m oth er 
te ll  m e t o  ta k e  th e  k e y s . In  th e  e x c ite m e n t  I 
fo r g e t  th e  k e y s .

Q. D id  y o u  see  w h o se  n am e w a s on  i t ?
20 A . M y  m o th e r ’s n a m e— b u t  I c o u ld n ’ t read 

E n g lish .
Q. D id n ’ t u n d ersta n d  H erm a n ’ s n am e w as on 

it  ?
A . N o , I d id n ’t  n o t ice  th at. M oth e r  n ever 

re m e m b e re d  th a t h is n am e w as on  it .
Q. H ow  m a n y  b o o k s  w as th ere  ?
A . T h e re  w as on e  G erm a n  b o o k  an d  that 

b o o k .
Q. T h e  G erm an  b a n k  b o o k  w as fo r  a ban k  in 

«j q  S w itze r la n d  ?
A . N o , in  C re fe ld , G e rm a n y .
Q. A n d  th e  o th e r  b o o k  w as th e  S av in gs  In s t i-

tu t io n  b o o k  ?
A . Y e s .
Q. S o  y o u  are su re th e re  w e re  o n ly  tw o  b ook s
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th ere , th e  S a v in g s  In s t itu t io n  an d  th e  G e rm a n  
b o o k  ?

A . Y es , th o se  b o o k s  w ere  th ere .
Q. A n d  t h e y  w ere  in  th e  b u rea u  in  th e  to p  

d ra w e r?
A . Y e s .
Q. N ow , y o u  h a d  n o t  b e e n  to  the h o u se  fo r  

five w e e k s  b e fo re  th a t t im e  ?
A . T h at is b e fo re  I h ad  b een  o v e r  to  th e  h o s -

pital. 1Q

B y  the C o u r t :

Q. W h e n  d id  sh e  first tak e  s ick  ?
A . F ro m  T h u rsd a y .
Q. W h a t d a y  o f  th e  w e e k  w as it  sh e  d ie d  ?
A . S u n d a y  o r  M o n d a y .
Q. H o w  m a n y  d a y s  b e fo re  th a t w as  it  th a t 

she w as ta k en  s ick  ?
A . F rom  W e d n e s d a y  to  T h u rsd a y  n ig h t  sh e  

to o k  s ick , and  o n  T h u rsd a y  a fte rn o o n  I c o m e  in  20 
and I s ta y e d  th e re  u n til S a tu rd a y .

Q. A n d  sh e  w en t to  th e  h osp ita l fo r  an o p e r a -
tion  ?

A . Y es .
Q. W a s  th a t op e ra tio n  p e r fo rm e d  b y  th e  d o c -

tor ?
A . Y es .

Q. A n d  sh e  d ie d  as a re su lt  o f  it  ?
A . T h e  o p e ra t io n  w as on  S a tu rd a y  n ig h t, and  

she d ied  from  S u n d a y  to  M o n d a y  n igh t. 30
Q. W h a t  w as h er g e n e ra l co n d it io n  o f  h ea lth  

be fore  sh e  w as ta k en  s ick  ?
A . S he w as as h e a lth y  as I am . S h e  w as ju s t
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l ik e  e v e r y b o d y — so m e tim e s  sh e  d id n ’ t feel 
g o o d  ; b u t sh e  w as a h e a lth y  w o m a n .

Q. W h a t  w as h er a ge  ?
A . S e v e n ty -fiv e .
Q. W a s  sh e a c t iv e  ?
A . O h, y e s .
Q. A n d  h o w  a b o u t  h er b u s in ess  ?  D id  sh e a t-

ten d  to  it  h e rs e lf  ?
A . N o , H erm a n  a tte n d e d  to  th e  business. 

S h e  c o u ld n ’t rea d  and  w rite . S h e  co u ld n ’t 
w r ite  h er o w n  n am e. W h e n  sh e  h a d  an yth in g  
to  w rite  H erm an  w rites  it  fo r  her.

Q. S h e  w ro te  her n am e on  th is  c h e c k  (sh o w -
in g  w itn ess  e x h ib it  C - l ) .  T h a t is  th e  w a y  she 
w ro te  ?

A . T h a t is a ll sh e  c o u ld  d o .
Q. W h o  c o l le c te d  th e  ren ts  o f  h er h ou se s  ?
A . S h e d id  and  H erm an  d id , y o u  k n o w .

20 B y  M r . D u n n  :

Q. W a s  th a t th e  first t im e  y o u  e v e r  saw  that 
b a n k  b o o k  ?

A . Y e s , th a t w as th e  first tim e .

B y  the C o u r t :

Q. W h o  liv e d  w ith  y o u r  m o th e r  ?
A . S h e w as a ll a lon e , and  H erm a n  co m e  every  

d in n er t im e  fo r  h is m ea ls . 
qq  Q. Y o u  are  m a rried  an d  l iv e  w h e re  ?

A . In  H a le d o n .
Q. A n d  y o u r  m o th e r  liv e d  in  T o to w a  ?
A . Y e s .
Q. A n d  w h ere  d id  H erm an  liv e  ?
A . H e  liv e d  in  P o m p to n .
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Q. Is h e  m a rried  ?
A . H e  w as m arried  a h a lf  y e a r  b e fo re  m o th e r  

d ied , and  he g e t  a sm a ll m ill in  P a terson .
Q. W h e r e  w as th is  p la ce  w h ere  y o u r  m o th e r  

liv ed — did  sh e  o w n  it  ?
A . Y e s .
Q. A n d  d id  sh e  o c c u p y  it  a lon e  or d id  sh e  ren t 

part o f  it  ?
A . S he has ten a n ts  d o w n  sta irs  and  a sm a ll 

hou se  on  th e  s id e .
Q. H o w  m a n y  ro o m s  d id  sh e  liv e  in ?
A . S he has s ix  ro o m s .
Q. D id  a n y b o d y  l iv e  w ith  h er ?
A . H erm an  liv e d  w ith  h er th ree  y e a rs . H e  

is three tim es  m a rried  n o w . H e p a id  b oa rd  to  
m y  m oth er .

Q. H e  b o a rd e d  w ith  h is  m oth er  u n til th e  la s t  
tim e h e  g o t  m a rried  ?

A . Y es .
Q. A n d  th en  he w e n t to  P o m p to n  ? 20
A . H e liv e d  in  P o m p to n , y e s ;  bu t e v e ry  

a ftern oon  w h en  h e w as a t P a terson  h e  w as th ere  
for  his d in n er.

B y  M r . D u n n  :

Q. H e  to o k  d in n er  a t h is m o th e r ’ s h o u se  
n early  e v e ry  d a y  ?

A . Y es .
Q. H e had  a m ill in  P a terson  and ca m e  d o w n  30 

every  d a y  and  to o k  d in n er  w ith  h is m o th e r  ?
A . Y es .
Q. U p  to  th e  t im e  o f  h is  m a rria ge  he liv e d  

co n tin u o u s ly  w ith  h is  m o th e r  fro m  1897 r ig h t  
d ow n  ?
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A . O h, no.
Q. H o w  m a n y  y e a rs  d id  h e  l iv e  w ith  h er ?
A . H e  l iv e d  w ith  m y  m o th e r  five  y ea rs . He 

m a rried  in  1895. H e  liv e d  th ree  y e a rs , som e-
th in g  l ik e  th a t, w ith  h is  w ife — 1897.

Q. A n d  th en  fro m  1897 d o w n  to  th e  tim e he 
g o t  m a rried  la st y e a r , h e  liv e d  w ith  your 
m o th e r  ?

A . Y e s , h e  p a id  h er b oa rd .
10 Q. H e  liv ed  th ere  ?

A . Y e s .
Q. A n d  s le p t  th ere  ?
A . Y e s .
Q. W h e n  d id  y o u  c o m e  to  th is  c o u n tr y  ?
A . L a s t  M a y  s ix te e n  y e a rs .
Q. D o  y o u  k n o w  w h e n  H erm a n  ca m e  to  this 

c o u n tr y  ?
A . H e  w as ten  y e a rs  b e fo re  th a t in  th is  co u n -

try .
20 Q. T e n  y e a rs  b e fo re  y o u  ca m e  ?

A . Y e s , h e  is tw e n ty -f iv e  o r  tw e n ty -s ix  years 
in  th is  c o u n tr y .

Q. W h e n  d id  y o u r  m o th e r  c o m e  ?
A . S h e  co m e  tw o  and  a h a lf  y e a rs  a fter  us. 

S h e w as in  th is  c o u n tr y  n e a r ly  th irte e n  years 
w h e n  sh e  d ie d .

Q. A n d  w h ere  d id  sh e  co m e  to  w h en  sh e cam e 
h ere  ?

A . W e ll ,  sh e  had  H erm a n  an d  m y  broth er
30 P e te r— liv e d  w ith  m y  m o th e r .

Q. S o  th a t y o u r  m o th e r  and  P e te r— P eter is 
d ea d  n o w  ?

A . Y e s .
Q. H e  d ie d  la st  y e a r  ?
A . Y es.

■ r>
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Q. In G erm a n y  ?
A . Y es .
Q. S o  th a t P eter , H erm an  and y o u r  m o th e r  

k ep t h ou se  to g e th e r  and  liv e d  to g e th e r  r ig h t  
stra igh t on  d o w n  fo r  h o w  m a n y  y e a rs  ?

A . M a n y  y e a rs — H erm a n  o n ly  liv e d  I th in k  
one y ea r , and  th en  h is w ife  w a n ted  to  h ave  a 
d ivorce  or  s o m e th in g —

Q. N ev er  m in d  th a t— h ow  m a n y  y e a rs  d id  
H erm an and y o u r  m o th e r  l iy e  to g e th e r  ?  j q

A . H e liv e d  in th e  c ity  o f  N e w  Y o rk . H e 
m arried the s e co n d  tim e. H e  d id n ’t  liv e  w ith  
m y m oth er  th en .

Q. H o w  lo n g  w as he a w a y  fro m  y o u r  m o th e r  ?
A . H e  w as a w a y  from  m y  m o th e r— he w as 

m arried  n in e ty — so m e th in g  lik e  five  y e a rs .
Q. F ro m  1897 th en  d o w n  to  th e  tim e  he g o t  

m arried  la st sp rin g , h e  liv e d  co n t in u o u s ly  w ith  
y ou r m o th e r  in  h er h ou se  th ere , d id n ’ t he ?

A . Y e s . * 20
Q. H is  b ro th e r  liv e d  th ere , to o , P e ter  ?
A . Y es .
Q. W h e n  d id  P eter  lea ve  th is  c o u n tr y  th is  

last tim e ?
A . I th in k  th a t is fo u r  yea rs .

B y  the C o u r t :

Q. W a s  P eter  m a rried  ?
A . N o — h e  is d ea d .
Q. W a s  he m a rried  ?
A . H e m a rried  in  G e rm a n y — a fte rw a rd s  

died.

30
he
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B y  M r . D u n n :

Q. T h a t  is , a fte r  h e  w e n t a b roa d  fo u r  years 
a g o  h e  g o t  m a rried  in  G e rm a n y  ?

A . Y e s .
Q. T h a t w as in  1900 P eter  w e n t to  G erm an y, 

and  h e  h as n ev e r  b een  b a ck  s in ce , has h e  ?
A . N o .
Q. S o  th a t s in ce  1900, y o u r  m o th e r  an d  H er-

10 m an  h ave  k e p t  h o u se  a lo n e  u p  u n til la st  spring  ?
A . M y  m o th e r  k e p t  h o u se , and  m y  brother 

b o a rd e d  w ith  h er.
Q. S h e  k e p t  n o  o th e r  b o a rd e rs  d id  sh e  ?
A . N o .
Q. H erm a n  liv e d  w ith  h er fr o m  1900, the 

t im e  y o u r  b ro th e r  le ft  fo r  G e rm a n y , u n til he 
g o t  m a rried  ?

A . Y e s .
Q. S o  th at, u p  to  th e  t im e  o f  th e  d a y  th a t Mr.

20 M erz ca m e  th e re  to  d ra w  th is  w ill, y o u  had 
n ev er  seen  y o u r  m o th e r ’ s S a v in g s  B a n k  b ook  ?

A . N o .
Q. Y o u  n ev er  k n e w  sh e  had  an a c c o u n t  in  the 

S a v in g s  B a n k , d id  y o u ?
A . O h, y e s ; I k n o w  sh e a lw a y s  had a bank. 

S h e  w as in  th e  ban k  b e fo re — in  a b u ild in g  loan.
Q. F ro m  th e  t im e  th a t y o u  ca m e  to  th is  co u n -

t r y , d id  y o u  e v e r  c o n tr ib u te  on e  p en n y  tow ards 
y o u r  m o th e r ’ s su p p o r t  in  th is  c o u n tr y  ?

30  A .  N ° .
Q. Y o u  h a ve  liv e d  in  P a terson  e v e r  s in ce  you  

a rr iv e d  in  th is  c o u n tr y  ?
A . Y e s .
Q. A n d  h a v e  y o u  d u rin g  th a t  t im e  rece ived  

m o n e y  fro m  y o u r  m o th e r  ?
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A . Y es .

Mr. Van Hovenberg:— I d o n ’ t see  
w h a t th is  has g o t  to  d o  w ith  th is . I 
h a ve  le t  M r. D unn  g o  on  in th is  w a y  
to  t r y  to  see  w h eth er  it  has g o t  a n y -
th in g  to  d o  w ith  th is  q u e s t io n  w h eth er  
th is  m o n e y  in  the ban k  b e lo n g e d  to  
th is d e ce a s e d  or b e lo n g e d  to  th is  d e -
fen d a n t. T h a t is th e  p o in t  at issu e , j q

The Court:— T h e  p le a d in g s  d o  n o t  
d is c lo s e  th e  rea l fo u n d a tio n  fo r  th e  
c la im s  o f  th e  r e s p e c t iv e  parties  h ere , 
and  th e  C ou rt is  le ft  to  su rm ise , a l -
th o u g h  th e  in fe re n ce , I th in k , is q u ite  
c le a r  as to  w h a t th e  rea l c o n te n t io n  
w ill be . B u t as th e  m a tter  n o w  
stan d s I am  n o t  d isp o se d  to  e x c lu d e  
a n y  te s t im o n y  w h ich  sh o w s  th e  r e -
la tion s  o f  th e  m o th e r  w ith  the son  o r  20 
w ith  th e  d a u g h te rs , s o c ia l or  fin a n -
cia l. I t  m a y  b e  th a t th is  te s t im o n y  
is im m a ter ia l. I am  ra th er  in c lin e d  
to  th in k  th a t it  is  n o t  m a teria l n o w , 
b u t  I sh a ll a llo w  it. *

Mr. Van Hovenberg :— T h e  b ill  
sta tes  d is t in c t ly  th a t th is  m o n e y  w as 
th e  p ro c e e d s  o f  the sa le  o f  that, rea l 
esta te .

The Court:— P ro ce e d , M r. D u n n . I 
h ave  ru le d  th a t y o u  can  g o  on  w ith  
th is  e x a m in a tion .
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Q. H o w  m u ch  m o n e y  d id  y o u r  m o th e r  advance 
to  y o u  s in ce  y o u  h a ve  b een  in  th is  c o u n tr y  ?

A . O n ly  a m o rtg a g e  fo r  $500, and  I have to 
p a y  m y  in te re s t  fo r  that.

Q. Is th a t all th a t sh e  has lo a n e d  y o u  ?
A . T h a t  is a ll.
Q. S h e n ev er  g a v e  y o u  a n y  o th e r  m o n e y  ?
A . N o , n ever.

10 B y  the C o u r t :

Q. Y o u  m ean  th a t m o rtg a g e  th a t is on  your 
p r o p e r ty  n o w , m a d am  ?

A . Y e s .

B y  M r . D u n n :

Q. A n d  th a t is  s t ill  o w in g  ?

„ (Q u estion  n o t  a n s w e re d .)
20

Q. H o w  m a n y  t im es  w as M r. M erz at your 
m o th e r ’s h o u se  r

A . H e  ca m e  on  th e  m o rn in g — H erm an 
b r o u g h t  h im  u p — h e g o t  it  fin ish ed  an d  then  he 
c o m e  again .

Q. H e  ca m e  in  th e  m o rn in g  and th e n  h e  w ent 
a w a y , d id  h e , an d  th en  h e  ca m e  b a ck  again ? 
H e  w as th ere  tw ic e  ?

A . Y e s .
30 Q. N o w , w h e n  h e  ca m e  th ere  in  th e  m orning, 

w e re  y o u  th e re — at first, I m ean  n o w  ?
A . I w as th ere .
Q. D id  he g o  in  and  see  y o u r  m o th e r  w hen 

h e ca m e  th ere  f i r s t ?  D id  h e  ta lk  to  your 
m o th e r  ?
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A . W h e n  h e b ro u g h t th e  w i l l - y e s ,  he read  
the w ill.

Q. I m ean  the first tim e h e  ca m e  th ere , d id  he 
ta lk  w ith  h e r  ?

A . N o ;  the first tim e sh e  w a n ted  W eiss .
Q. D id  y o u  ta lk  w ith  h er a b o u t  m a k in g  a 

w ill?
A . M y  m o th e r  s a y s  to  m e th a t sh e  w a n ted  to  

m ake a w ill. S h e  sa y s  th a t is th e  best.
Q. N ow , d id  y o u  te ll h er w h a t to  p u t in  th e  in  

w ill ?
A . N o  ; sh e  te ll  us w h a t to p u t  in  it, and  H e r -

man says to  her, “ M oth er , w h at is in  th is  c o u n -
try , that b e lon g s  to  us th ree  ? ”  M y  m o th e r  sa y s  
“ Y es, w h a t is in  th is  c o u n tr y , th a t b e lo n g s  to  
y ou  th re e .”

Q. Y o u r  m o th e r  ta lk e d  it  o v e r  w ith  y o u  a b o u t  
this w ill ?

A . N o.

Q. Y o u  h eard  h er sa y  w h a te v e r  w as in  «th is  2o 
cou n try  sh e w an ted  to  g iv e  to  th e  th ree  eh il- ^  
d re n ?

A . Y e s ; H erm an  an d  m e w as th ere .
Q. Y o u  have o th e r  b ro th e rs  and  s isters  on  th e  

other side ?
A . Sure ; th e re  w as on e  in  G erm a n y .
Q. Y o u  w ere  th ere  w h e n  sh e sa id  th a t sh e  

w anted it  to  g o  to  th e  th ree  ?
A . H erm an  sa y s  th a t first, and  m y  m o th e r  

says, “ Y e s .”
Q. W ere  y o u  th ere  w h en  sh e sa id  a n y th in g  

about lea v in g  $700 to  H erm a n  ?
A . Y es.
Q* W h a t  d id  sh e  s a y  a b o u t  th at ?
Q- She sa y s , “ N in a , H erm an  o w e s  m e $ 70 0 .”
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I sa y s , “ H erm a n , c o m e  in  and h ea r w h a t  m other 
s a y s .”  A n d  sh e sa y s , “ F o r  th a t $700, w hat he 
o w e  m e , I g iv e  y o u  $ 3 0 0 .”  I  sa y s , “ E va  m ust 
h a v e  w h a t I h a v e .”  “ W e l l , ”  sh e  sa y s , “ all 
r ig h t .”

B y  the C o u r t :

Q. W h e n  w a s  th is  ?
IQ A . W h e n  H erm an  p u t  it  on  th e  p a p e r .

B y  M r . D u n n  :

Q. Y o u  w ere  in th ere  a lon e  w ith  her when 
y o u  ta lk e d  a b o u t  th is  $700 f i r s t ?

A . H erm a n  w as in  th e  n e x t  ro o m . T h e  door 
w a s  op en . S h e la y  in  th e  d in in g  ro o m .

Q. Y o u  w e re  th ere  w h e n  sh e s p o k e  a b ou t the 
m o n e y  on  d e p o s it  in th e  V o lk s fr e u n d  bank in 
C re fe ld , G erm a n y  ?

20 A . Y e s .
Q. W h a t  d id  sh e  sa y  a b o u t  th a t ?
A . T h a t w as to  be  d iv id e d .
Q. W h e n  sh e  sp o k e  a b o u t th e  m o n e y  in  the 

V o lk s fr e u n d  b an k  in  C re fe ld  d id  sh e  sa y  an y-
th in g  a b o u t  th a t in th e  S a v in g s  ban k  ?

A . N o„
Q. T h a t w as th e  o n ly  ban k  th a t sh e  sp ok e  of, 

th e  m o n e y  in  th e  V o lk s fr e u n d  b a n k ?
A . Y e s . th a t sh o u ld  be d iv id e d  in  five shares.
Q. Y o u r  fa th er , he is d e a d , is n ’ t h e  ?
A . O h, tw e n ty  y ea rs .
Q. A n d  y o u r  fa th e r ’ s p ro p e r ty  has been 

d iv id e d , h a sn ’ t it  ?
A . Y e s , sh e  d iv id e d  th a t five  y e a rs  ago .
Q. S h e  w e n t b a ck  to  G erm a n y  an d  sh e d ivided
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the p ro p e r ty  and g a v e  a ll th e  ch ild re n  w h a t  w as 
com in g  to  th e m  fro m  th e  fa th er  ?

A . Y e s , e a ch  g o t  his sh are .

By the Court :

Q. W h e n  w as th a t ?
A . F iv e  y e a rs  ago .

By Mr. Dunn : „ _ ̂ 10
Q. Y o n  g o t  a sh are , to o , d id n ’ t y o u  ?
A . Y e s , I g o t  a sh are  as w e ll  as th e  o th ers .
Q. W h e n  y o n  and y o u r  h u sb a n d  ca m e  to  th is

cou n try , y o u  had  n o t  r e c e iv e d  y o u r  sh a re  y e t ,
had y o u  ?

A . N o , I had  $200 fro m  m y  m o th e r  an d  I pa id  
her in terest fo r  it.

Q. D id  y o u  g e t  a n y th in g  fro m  y o u r  b ro th e r  
at th at t im e in  G erm a n y  ?

A . N o. ' 20

Mr. Van Hovenherg:— I o b je c t  to  
a n y  s u ch  q u e s t io n  as that.

Mr. Dunn:— I w an t to  la y  a fo u n d a -
t ion  fo r  so m e th in g  e lse , b u t  I d o n ’ t 
th in k  it  a m ou n ts  to  a n y th in g , and  so  
I w ith d ra w  th e  q u e stio n .

Q. W e re  y o u  in  th e  h a b it  o f  v is it in g  y o u r  
m oth er v e ry  o fte n  ?  30

A . Oh, y e s , su re . T h e  la st t im e  I w as s ick , 
she cam e u p  to  th e  h o u se . S h e  to ld  us w h en  
she g o t  th e  h ou se  so ld  and  g o t  $100 p a id  on  it.

Q. In  th e  la st th ree  y ea rs , h asn ’ t th e re  been
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t im e s— fo u r  or  five y e a rs — tim es  th a t y o u  d id  not 
v is it  y o u r  m o th e r  o n ce  a y e a r  ?

A . S u re  I h ave v is ite d  m y  m o th e r  q u ite  very 
m a n y  tim es .

Q. H o w  m a n y  tim es  a y e a r  ?
A . I ca n n o t  re m e m b e r  th e  tim es . I cannot 

sta te  h o w  m a n y  tim es . W h e n  I w as  u p  the last 
t im e  sh e  w as c r y in g  an d  sa id  th a t H erm an 
w a n ted  h er to  m a k e  a w ill, an d  his w ife  sa id  one 

10 d a y  th at sh e  s h o u ld  m a k e  a w ill b eca u se  he 
s ta y e d  w ith  her an d  te n d e d  to  h er bu sin ess .

Q. H o w  lo n g  a g o  w as th a t  ?
A . T w o  m on th s  w h en  h e w as m a rried . He 

q u a rre lled  w ith  m o th e r  e v e r y  d a y , and  w h en  he 
c o u ld n ’ t m a k e  a n y th in g  w ith  m y  m oth er  his 
w ife  c o m e  u p  w ith  h im .

Q. A fte r  y o u r  m o th e r ’ s d ea th , y o u  sa y  that 
n o th in g  w as sa id  in r e fe re n ce  to  th is  m o n e y  in 
th e  b a n k  u n til th e  d a y  th e  w ill  w as re co rd e d . Is 

20 th a t  r ig h t  ?
A . Y e s — he sta rted  q u a rre llin g  w ith  m e that 

m orn in g .
Q. T h e re  w as n o  d isp u te  u p  to  th a t tim e. 

E v e r y th in g  w as h a rm on iou s , e v e ry th in g  w as ad -
ju s te d , and th at w as the first  tim e  o f  a n y  qu ar-
re l ?

A . Y e s .
Q. W h o  w as p re se n t w ith  y o u  w h en  y o u  took  

th e  w ill  u p  fo r  p rob a te  ?  W h o  w as w ith  y o u ?  
30 A . M y  s is te r  and  m y  h u sb an d , an d  Mr. Otten. 

H e  w as th ere , too .
Q. A n v b o d y  e lse  ?
A . M r“ Cliff.
Q. Y o u  w en t u p  to  th e  h o u se  a fter  the w ill 

w as p ro b a te d , d id n ’ t y o u  ?
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A . N o, 1 w en t h o m e .
Q. D id n ’t y o u  d iv id e  th e  fu rn itu re  u p  ?
A . W e  d id  th a t b e fo re . W e  d iv id e d  it  b e -

cause he w an ted  to  re n t  th e  p la ce  ou t. I w a n ted  
to  leave  it  s ta n d , b u t  h e  sa y s , “ N o , I h ave  a 
ten an t.”

Q. A n d  y o u  a u th o r ize d  h im  to  ren t it  an d  c o l -
le c t  the ren t, d id n ’t  y o u  ?

A . W e ll ,  fo r  th e  p re se n t, y e s .
Q. Y ou  g o t  a sh a re  o f  the fu rn itu re  ? 10
A . Y es , I d id .
Q. T h at is b e fo re  th e  w ill w as re c o rd e d  ?
A . Y es.
Q. A n d  at th a t t im e  d id n ’t H erm an  te ll  y o u  

that all th at fu rn itu re  b e lo n g e d  to  h im  a lon e  an d  
did n ot b e lo n g  to  y o u r  m o th e r  ; th a t he had 
bou gh t it  from  P eter  ?

A . N o , he sa y s , “ T h e  fu rn itu re  b e lo n g s  to  
me. I sa y s , “ W h y  d o n ’ t y o u  ta k e  it  w h en  y o u  
g o t  m arried  ? ”  20

Q. D idn  t h e  te ll y o u  he b o u g h t  it  fro m  P eter  ? 
D idn ’ t he s h o w  y o u  th e  b ill o f  sa le  ?

A . I c o u ld n ’t rea d  an d  w rite .
Q. Y ou  can  read  an d  w rite  ?
A . I ca n n ot read  E n g lish .

B y  the C o u r t :

Q. T he q u e stio n  is w h e th e r  h e  sh o w e d  y o u  a 
bill o f  sa le.

A . N o, he n ev er  s h o w e d  m e  a n y th in g . 30

B y  M r . D u n n :

Q. H e to ld  y o u  th a t h e  o w n e d  it , d id n ’ t h e  ?
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A . N o . “ T h ere  is s o m e  fu r n itu re ,”  he says, 
“ I b o u g h t  i t . ”

R e -D ir e c t  by  M r . Van H o ven b erg  :

Q. W h e n  y o u r  m o th e r  ca m e  fro m  G erm any, 
sh e  had  m o n e y — had m ea n s, h a d n ’ t sh e , o f  her 
o w n  ?

A . Y e s .
Q. D id  sh e  e v e r  re c e iv e  a n y  m o n e y  fro m  you r 

b ro th e r  fo r  h er s u p p o r t  ?
A . N o , m y  b ro th e r  a lw a y s  g o t  m o n e y  from  

h er. W h e n  h e n e e d s  m o n e y , h e  lo o k s  to  her.

R e -C r o s s  E xa m in a tion  by M r . D u n n  :

Q. H o w  m u ch  m o n e y  d id  sh e  b r in g  fro m  G er-
m a n y  ?

A . I ca n n o t  ju s t  sa y , b u t  I k n o w  sh e had 
q u ite  so m e  m o n e y . I n ev er  w a s  a fte r  her 

20 m o n e y .
Q. Y o u  d o n ’t k n o w  t h e n ?
A . O n ly  I k n o w  th a t sh e  has p le n ty  o f  m oney 

to  liv e . T h a t is  a ll w h a t I k n o w .

G E N E Y I E Y A  G R O S S , sw o rn  fo r  th e  co m -
p la in a n t :

D irect E xa m in a tion  b y  M r . Van H o ven b erg  :

30 Q- W h e r e  d o  y o u  liv e , M rs. G ro ss  ?
A . B r o o k ly n , N e w  Y o r k .
Q. A r e  y o u  a s is te r  o f  M r. K e m p k e s  ?
A . Y e s .
Q. A fte r  y o u r  m o th e r  d ie d  d id  y o u  see  you r 

b ro th e r  ?



67

A . Y es .
Q. H o w  m an y  d a y s  a fte r  y o u r  m o th e r  d ie d  ?
A . T h e  d a y  sh e  w as in  the h o sp ita l I seen  

him .
Q. D id  y o u r  b ro th er  ca ll to  see  y o u  a fte r  y o u r  

m oth er d ied  ?
A . It  w as on , a n ig h t a fte r  sh e  w as b u r ie d —  

she w as b u ried  in  th e  m o rn in g — and o n  th e  
n ight I w as u p  to  P om p  ton  w ith  h im  ; and  th at 
n ight he sa id  to  m e, and  he sa y , “ m o th e r , sh e  10 
sell the h ou se , an d  th at m o n e y  is in th e  b a n k ,”  
and that is h is m o n e y  “ and I w o n ’ t g iv e  it  to  
y o u  b e fore  y o u  g iv e  m e $800. I w a n t $ 30 0 .”
He sa ys , “ m y  m o n e y  is in  th at b a n k .”

Q, W h e r e  w as he w h en  he sa id  th is  to  y o u  ?
A . In  P o m p to n , in  th e  h ou se , in th e  k it c h e n .
Q. W h e n  w as th is , a fte r  y o u r  m o th e r  d ie d —  

how  Jong ?
A . N o, on  th e  d a y  sh e w as b u ried .
Q. D id  he e v e r  ca ll to  see  y o u  at y o u r  h o m e  20 

in B ro o k ly n  ?  D id  y o u r  b ro th e r  c o m e  to  see  y o u  
in B ro o k ly n  ?

A . Y es .
Q. A fte r  y o u r  m o th e r  d ie d  ?
A . A fte r  m y  m o th e r  d ied .
Q. W h a t  d id  he sa y  to  y o u  th e re  ?
A . H e sa y , “ I w a n t to  d iv id e  th e  m o n e y .”
Q. D id  he g iv e  y o u  a n y  p a p er  ?
A . H e  g a v e  m e a c h e c k  fo r  $100.
Q. D id  h e  g iv e  y o u  a n y th in g  e lse  ? 30
A . H e g iv e  m e a paper and  w h a t m o n e y  is  in  

the bank an d  w h a t m o n e y  w en t to  m y  s ister .
Q. H ave y o u  g o t  th a t p a p er  w ith  y o u  ?
A . T h at is th e  p a p er  (p ro d u c in g  p a p er).
Q. Y o u r  b ro th e r  g a v e  y o u  th is  p a p er  in y o u r
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h o u se  in  B r o o k ly n  ? D id  y o u  see  h im  w rite  it ?
A . Y e s , o n  m y  ta b le .
Q. W h e n  w as th is , M rs. G ro ss  ?
A . T h a t d a y  w h en  h e  g iv e  m e th e  c h e c k ,
Q. H o w  lo n g  w as th is  a fte r  y o u r  m o th e r  had 

d ie d  ?
A . I th in k  it  w as a w e e k — y e s , th e  n e x t  S un-

d a y  a fte r  sh e  w a s b u ried — a w e e k  a fter .
Q. D id  h e  w r ite  th is  p a p er  ?

10 A . Y e s .
Q. Y o u  saw  h im  w rite  it  ?
A . Y e s .
Q. D id  h e  te ll  y o u  w h a t th e se  figu res  w ere ?
A . H e  s a y s  “ th a t is  th e  m o n e y  th a t is  from  

t h e  h o u s e — in  th e  b a n k — $1,811. T h a t is  in  the 
b an k . I w ill g iv e  it  to  y o u  w h e n  y o u  g iv e  me 
$30 0 .”

Q. D id  h e  te ll y o u  w h a t a ll th e se  o th er  fig -
u res  m ea n t ?

20 A . Y e s .

By the Court:

Q. G ive  us th e  figu res . Y o u  sa id  th is  figure 
a t th e  top , $1 ,811.26  w as th e  a m o u n t he said 
w as in  th e  ban k  ?

A . W a s  in  the ban k  from  th e  h ou se .
Q. A n d  w h a t a b o u t  $300 d id  y o u  s a y  ?
A . A n d  th a t $300, h e  g a v e  m y  s ister  a $100, 

3Q and $100 h im s e lf  th a t d a y  h e  b ro u g h t  in  a ch eck  
to  m e.

Q. A n d  d id  he sa y , th en , a n y th in g  a b ou t his 
h a v in g  $300 fo r  h im s e lf  o u t  o f  it  ?

A . H e  sa y s , “ G iv e  m e $300. I f  y o u  d o n ’t do 
that I w o n ’t d iv id e  i t . ”



Q. D id  he g iv e  a n y  rea son  w h y  he w o u ld  n o t  
d iv ide  it u n less  y o u  g a v e  h im  $300 ?

A . N o.
Q. D id  he g iv e  a n y  rea son  w h y  he w o u ld  n o t  

d iv id e  the m o n e y  u n less  y o u  le t  h im  have $300 ?
A . I d o n ’t  k n o w  w h a t y o u  m ean.
Q. D id  he s a y  w h o s e  th a t m o n e v  w as, th a t 

$ 1 ,8 11 ?
A . T h at is m o th e r ’s, he said .
Q. H e  sa id  it  w as h is m o th e r ’s m o n e y  ?
A . Y es.
Q., D id  he sa y  w h a t h e  w as g o in g  to  d o  w ith  

i t ?
A . “ T h at is m y  m o n e y  in the bank . I w o n ’ t 

g ive it to  y o u  u n less  y o u  g iv e  m e $ 30 0 .”  I sa y s , 
“ It is m o th e r ’ s m o n e y .”  H e  sa y s , “ Y o u  ca n ’ t 
take i t ; it  is in  m y  n a m e .”

Q. A n d  w h a t d id  y o u  sa y  ?
A . I sa y s , “ M o th e r  w an ted  to  la y  o f f  th a t 

m on ey  on  th e  m o rtg a g e  on  th e  T o to w a  h o u s e .”
Q. D id  he sa y  a n y th in g  a b o u t th is n e x t  figu re , 

$1217.50 ? D id  he te ll  y o u  w h a t th a t w as ?
A . Y es , th a t w as th e  m o n e y  fro m  th e  in s u r -

ance.
Q. G o  on . N o w , h ow  a b o u t th e  n ex t, $500 ?
A . T h at is th e  m o n e y  fo r  m y  s is te r  and  th e  

m ortgage on  th e  h ou se . M y  s is te r  g o t  a m o r t -
gage on  the h ou se , $500. A n d  m o th e r  g iv e  h e r  
$500.

Q. A n d  y o u r  b ro th e r  sa id  th a t w as the 
am ount o f  her m orto ,a°re

A . Y es.
Q. G o  on , th e  n ex t.
A . A n d  $113. M y  m o th e r  sh e  w as in su re d . 

$113 in su ran ce  w as th a t m o n e y .
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Q. G o  on , $774. D id  h e  te ll  y o u  w h a t that 
m ea n t ?

A . T h a t he ta k es  o ff— m y  b ro th e r  g o t  $700 in 
th e  sh o p  fro m  m y  m oth er .

Q. Is th is  w h a t h e  to ld  y o u  ?
A . Y e s , he g o t  $700 and  m y  m o th e r  m ade in 

th e  w ill $300, m e an d  $300 m o re  fo r  m y  s ister— 
and m y  b ro th e r  g o t  $700— and m y  b ro th er  got 
$400 m ore .

10 Q. D o  y o u  m ean  th a t y o u r  b ro th e r  sa id  that 
h is m o th e r  had g iv e n  h im  $774— le n t  h im  that, 
o r  g iv e n  h im  th a t ?  T e ll  us a ga in  in  y o u r  ow n 
w a y  w h a t y o u r  b ro th e r  to ld  y o u  a b o u t that 
$774.

A . H e g o t  th a t in  the sh op .
Q. W h o  d i d ?
A . M y  b ro th e r  d id . M y  m o th e r  g iv e  it  to 

h im .
Q. L o a n e d  it  ?

20 A . M y  b ro th e r  g iv e  a m o rtg a g e .
Q. D id  he sa y  a n y th in g  a b o u t a m o rtg a g e  ?
A . Y es , m y  m o th e r—
Q. O ne m o m e n t— d id  y o u r  b ro th e r  sa y  a n y -

th in g  a b o u t th e  m o rtg a g e  w h en  he p u t th a t $774 
d o w n  ?

A . 1 fo rg e t .
Q, G o  on , M rs. G ross .
A . $2,600. T h a t is th e  m o rtg a g e  on  the 

h o u se  at T o to w a . I co u n te d  a ll th e m  th in gs up.
2Q A n d  $300 I g e t  b e fo re  e v e r y th in g  w as d iv ided .

Q. O ver on  th is  s id e  o f  th e  p a p er , I see the 
figu res  $774. D id  he ex p la in  th a t to  y o u ?

A . I d o n ’t k n o w . I ca n n o t  rem em b er .
Q. W h e r e  d id  he m a k e  th ese  fig u res  ?
A . In  m v  h o u se — in m y  b r o th e r ’ s h ou se .
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Q. U p  in  P o m p to n  ?
A . N o , in  B r o o k ly n .
Q. A n d  y o u r  b ro th e r  m ade th e se  figu res  in  

your h ou se  ?
A . In m y  h ou se  th e  d a y  w h en  he b ro u g h t  m e 

the ch e c k  fo r  $ 100.
Q. A n d  w as he s itt in g  aft th e  ta b le  ?
A . Y e s , in  th e  k itch e n .
Q. A n d  m a d e  a ll th ese  figu res ?
A . Y es.
Q. W as th e  p a p e r  b la n k  w h en  he b eg a n  ?
A . Y es .

By Mr. Van Hovenberg:

Q. D id  y o u  see  y o u r  b ro th e r  a fte rw a rd s  h ere  
in P aterson  a fte r  th e  fu n era l ?

A . Y es .
Q. A n d  d id  h e  sa y  a n y th in g  to  y o u  th en  a b o u t  

the m o n e y  ?
A . H e  a lw a y s  sa y  h e  w o u ld  d iv id e  it  w h en  

w e g ive  h im  th e  $300. H e  a lw a y s  sa ys  that.

Mr. Van Hovenberg:— I offer th is  
p a p er  in  e v id e n ce .

T h e  p ap er a b o u t  w h ich  th e  w itn e ss  
has ju s t  been  te s t ify in g  is o ffe red  in  
e v id e n ce  an d  m a rk ed  E x h ib it  C -4  fo r  
th e  C om p la in a n t,

Cross Examination by Mr. Dunn :
Q. Y o u r  b ro th er , y o u  sa y , m a d e  th is  d o w n  in  

B ro o k ly n — he m a d e  a ll th e se  figu res at th a t  
tim e ?

A . Y e s , th a t t im e — h e g iv e  m e th e  c h e c k .

10

20

30
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Q. A n d  y o u  and y o u r  b ro th e r  w e re  fr ien d ly , 
th en  ?

A . Y e s  ; he co m e s  u p  to  see  m e an d  brought 
m e  th e  m o n e y .

Q. A nd th a t d a y  d o w n  th ere , d id  y o u  notice 
w h e th e r  he had th e  b an k  b o o k s  w ith  h im  ? Did 
h e  h ave  a n y  b a n k  b o o k s  or  p a p ers  w ith  h im  ?

A . M y  b ro th e r  t o o k  a ll the p a p ers  o n  the day 
m y  m o th e r  w as in  th e  h o sp ita l— ta k e  all the 

10 p a p ers  o u t  o f  th e  b u rea u  an d  ta k e  th em  with 
h im .

Q. Y o u  saw  h im  m a k e  th ese  figu res  ?
A . Y e s .
Q. W h e n  he m a d e  th e se  figu res  h ere , w asn ’t 

th a t  fo r  th e  p u rp o se  o f  sh o w in g  h o w  m u ch  there 
w as and  h o w  m u ch  m o n e y  y o u r  m o th e r  had 
b ro u g h t  to  th is  co u n try  ?

A . N o ;  h e  sa y s , “ T h a t is w h a t y o u  g e t  and 
th a t is w h a t M ina g e t . ”

20 Q* W a s n ’ t th is  s ta te m e n t m a d e  b y  him  at 
th a t t im e  to  s h o w  th e  a m o u n t o f  m o n e y  that 
had  been  saved  b y  y o u r  m o th e r  o v e r  and  above 
w h a t sh e  had b ro u g h t  to  th is  c o u n tr y  ?

A . I d o n ’ t k n o w  w h a t y o u  m ean .
Q. D id n ’ t he g o  to  w o rk  and m a k e  th is  state-

m en t fo r  th e  p u rp o se  o f  s h o w in g —
A . I ca n n o t  u n d ersta n d  y o u .
Q. D id n ’ t he m a k e  th e se  p a p ers  fo r  the pur-

p o se  o f  s h o w in g  y o u  ju s t  h o w  m u ch  m oney 
oq  y o u r  m o th e r  had b ro u g h t  to  th is  c o u n tr y  and 

h o w  m u ch  m ore  m o n e y  sh e  has n o w  ?
A . I d o n ’ t k n o w .
Q. Y o u r  m o th e r  n ever  w o rk e d  a fte r  sh e  cam e 

to  th is  c o u n tr y  ?
A . S h e  g o t  board  from  m y  b ro th er .
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Q. S h e  d id n ’t g o  o u t  to  w o rk  ?
A . N o ; m y  m o th e r  g o t  in te re s t  fr o m  th e  

house and sh e  g o t  in te re s t  fro m  G e rm a n y . 
S om etim e  sh e sa id , “ H e  a lw a y s  c o m e  to  m e fo r  
m o n e y ,”  and sh e  w as c r y in g  so m e tim e s . W h e n  
she g o t  to  fix  s o m e th in g  o n  the h o u se  o r  s o m e -
thing, then  sh e  g iv e  m y  b ro th e r  th e  m o n e y  to  
pay it, and m y  b ro th e r  g e t  the re ce ip ts  in  h is  
nam e, and it  w as m y  m o th e r ’s m o n e y .

Q. H o w  m u ch  in te re s t  d id  sh e  g e t  fro m  G er- 10 
m any ea ch  y e a r  ? D id  sh e  g e t  $100 a y e a r  ?

A . I d o n ’ t k n o w  th a t.
Q. Y o u  re m e m b e r  v e r y  d is t in c t ly  a b o u t  th e se  

figures, and w h a t w as sa id  in r e fe re n ce  to  th is  
figure o f  $600 ?

A . T h at w as th e  $600 w h a t m y  b ro th e r  ta k e s  
from  th is $1,800 , and  p a y  e v e ry th in g , to  p a y  th e  
d octor , th e  h o sp ita l and  u n d e rta k e r , an d  e v e r y -
th ing— he pa id  th is  $600 from  the $1,800, an d  
this is w h a t he p a id  m e and m y  s is te r  an d  p a y  20 
him self.

Q. W h a t is th e  $137 ?
A . I d o n ’t k n o w .
Q. T h at m a k e s  $774 ?
A . Y e 3, th at is  w h a t th a t  w as.
Q. Y ou  have s ta te d  here  th at $774 w as th e  

m ortgage.
A . T h en  he c o u n te d  o f f  w h at it  is , th en  h e  

says, “ It  is n o t  m o n e y  e n o u g h  to  p a y  o f f  th e  
m ortgage on  th e  h o u se — on th e  T o t o w a ,”  on 
M other’s w ill w as to  p a y  o ff  th a t m o rtg a g e  on  
the h ou se  a t T o to w a .

Q. D id  he w an t y o u  g ir ls  to  u se  th e  m o n e y  
that y o u  g o t  fro m  th e  in su ra n ce  to  p a y  th is  
m ortgage o f f ?  W a s  a n y th in g  sa id  a b o u t th a t ?
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A . I d o n ’ t k n o w  w h a t y o u  m ean .
Q. W e r e n ’ t y o u  try in g  to  a rran ge an a d ju st-

m e n t  o f  th is  w h o le  affair w ith  M r. W e is s , w ith 
re fe re n ce  to  p a y in g  o ff  th is  m o rtg a g e  ?

A . I d o n ’ t k n o w .
Q. Y o u  w ere  p re se n t  w ith  M r. W e is s  and 

y o u r  s ister  th ere  in  m y  o ffice  ?
A . W h a t  d o  y o u  m ea n  ?
Q. D id n ’ t Mr. W e is s  an d  y o u r  s is te r  m eet to- 

^  g e th e r  fo r  th e  p u rp o s e  o f  a d ju stin g  th is  th in g  so 
y o u  w o u ld  n o t  h a ve  a n y  la w s u it  a b o u t  it  ?  Do 
y o u  re m e m b e r  th a t  ?

A . I d o n ’ t k n o w  w h a t y o u  m ean .
Q. S e tt lin g  th e  th in g  ?
A . N o , I ca n n o t—

B y  the Court:

Q. D id  y o u  h ave a m ee tin g  w ith  y o u r  sister 
2q  and  y o u r  b ro th e r  and  M r. W e is s  in M r. D unn ’s 

o ffice  in  P aterson  ?
A . N o .

B y  Mr. D u n n :

Q. D id n ’ t y o u  m eet in  m y  o ffice , w ith  your 
b ro th e r  and  s is te r  ?

A . N o , n o t  w ith  M r. W e is s .
Q. B u t in  m y  office  w ith  y o u r  s is te r  and your 

b ro th e r  ?  W e r e n ’t  y o u  th ere  o v e r  an hou r one 
„ 0 d a y  in  re fe re n ce  to  th is  m a tter  ?

A . I d o n ’ t k n o w .
Q. D id n ’ t y o u  see  M r. W e is s  w ith  m e at the 

G erm a n  ban k  w h e n  th is  m o n e y  w as deposited  
th a t  w as re c e iv e d  fr o m  th e  in su ra n ce  com p an y  ?
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A . T h at w as th e  in su ra n ce  co m p a n y . In  th a t 
office I w as w ith  m y  s ister .

Q. A n d  d id  y o u  co m e  o v e r  to  m y  o ffice  th a t 
day ?

A . Y e s , and  y o u  sa y  to  m e th at “ I t  w as a l -
w ays y o u r  m o th e r ’ s w ill to  p a y  o f f  th a t m o r t -
gage on  th e  h o u s e .”

Q. A n d  w a sn ’t the w h o le  m a tter a d ju sted  b y  
you  and M r. W e is s  and y o u r  s is te r  on  th a t  d a y , 
that H erm an  sh o u ld  ta k e  ch a rg e  o f  th e  p ro p - 10 
erty  ?

A . N o t M r. W e is s .
Q. T h at H erm an  sh o u ld  ta k e  ch a rg e  o f  th e  

prop erty  ? W a s n ’t th a t a greed  to  ?
A . N o.
Q. A n d  y o u  a greed  to  a llo w  H erm an  to  c o l le c t  

the rents o f  th e  p r o p e r ty  ?
A . Y es , I sa y  H erm a n  can  c o l le c t  th e  ren ts  

on the p ro p e r ty . I t  is  b etter  th an  to  ta k e  it  
to  som e o th e r  m an. 20

Q. W h e n  H erm a n  m a d e  th a t s ta te m e n t to  y o u  
about th ose  figu res , w a sn ’ t th a t fo r  th e  p u rp o s e  
o f sh ow in g  th e  m o n e y  re c e iv e d  b y  y o u r  m oth er  
from  G erm a n y  ?

A . T h at is a ll th a t  is  h ere .
Q. Y o u  g o t  y o u r  sh are  fro m  G e r m a n y , d id n ’t 

y o u ?
A . N o, m y  m o th e r  sh e  g iv e  m e n on e  o f  m y  

father’ s m o n e y .
Q. S in ce  y o u  h a ve  b een  in th is  c o u n tr y , h a d  30 

y ou  a d van ced  a n y  m o n e y  to  y o u r  m o th e r  ?
A . I n ever  g o t  a ce n t  from  m y  m oth e r .
Q. D id  y o u  e v e r  g iv e  h er a n y  m o n e y  ?
A . I w o rk e d  fo r  y e a rs . I w o rk e d  in  G erm a n y
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for  24 y e a rs , a n d  m y  b ro th e r  w as a w a y  from 
h o m e  n in e teen  yea rs .

Q. Y o u r  m o th e r  w as a w a y  fr o m  h om e too, 
w a sn ’ t s h e ?

A . M y  m o th e r  ?
Q. S h e  liv e d  o v e r  h ere  w ith  P eter  an d  Herman, 

d id n ’t  sh e  ?
A . Y e s , w ith  P eter and  H erm a n .
Q. W h o  b ro u g h t  h er o v e r  h e re  ?

10 A . I b ro u g h t h er o v e r .
Q. H erm a n  b ro u g h t  y o u  o v e r  and  he brought 

y o u  to  th is  h o u se  in P a terson  ?
A . I l iv e d  w ith  H erm a n  an d  P eter.
Q. Y o u  k e p t  h o u se  fo r  P e ter  ?
A . Y e s .
Q. A n d  h o w  lo n g  w ere  y o u  h ere  b e fo re  you  

g o t  m a rried  ?
A . I w as se v e n  m on th s . A n d  th en  I was 

m a rried  tw o  y e a rs , and th e n  P e te r  w e n t  to  Ger-
20 m a n y  and to o k  m o th e r  o v e r .

Q. D u r in g  th e  t im e  th a t y o u  h ave  l iv e d  in  this 
c o u n tr y , y o u  n ev e r  s u p p o r te d  y o u r  m oth er at 
a l l ?

A . I n ev e r  g o t  a ce n t  fro m  m y  m oth er.
Q. A n d  sh e n ever  g o t  a c e n t  fr o m  y o u  ?
A . In  G e rm a n y  sh e  g o t  a ll m y  m o n e y — in 

G erm a n y . M y  b ro th e r  w as a w a y  19 y ea rs  and I 
s ta y e d  h o m e  24 y e a rs .

30 R e -D ir e c t  b y  M r . Van H o v e n b e r g :

Q. D o  y o u  re m e m b e r  th e  d a y  th a t your 
m o th e r  w as ta k e n  to  th e  h o s p it a l?  W ere  you 
a t h er h o u se  th e  d a y  sh e  w as ta k en  to  the h os-
p ita l ?
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A . I d o n ’ t k n o w  m y  m o th e r  w as s ick . M y  
broth er w rite  m e a le t te r  that m y  m o th e r  w as 
s ick . I d id n  t k n o w  sh e  w as so  bad . It  w as on  
S atu rday  m orn in g . T h en  I h u rried  n p a n d  w en t 
over on  S a tu rd a y  a fte rn o o n . On a S a tu rd a y  
a ftern oon  I co m e  in m y  m o th e r ’s h ou se  a t T o - 
tow a, and e v e ry th in g  w as lo c k e d , and th en  m y  
niece c o m e  d o w n  and sh e  sa id , “ A u n t  E va , 
g ra n d m oth er is to  th e  h o sp ita l— sh e  has an o p e r -
ation. T h en  I sa id , “ W e ll, I w ill g o  o v e r  to  10 
the h osp ita l to  see  h e r .”  S h e sa y s , “ sh e  c a n ’t.
Papa is o v er  th ere , an d  he w ill c o m e  b a ck  an d  
tell y o u .”

Q. D id  y o u r  b ro th e r  c o m e  to the h ou se  w h ile  
you  w ere  th ere  th a t S a tu rd a y  ?

A . N o, I d id n  t see  m y  b ro th e r  u n til th e  n e x t  
day.

Q. D id  y o u  see  h im  the n e x t  d a y  at y o u r  
m oth er ’s h o u se  ?

A . Y es . - 2 0
Q. D id  y o u  see  h im  ta k e  th e  p a p ers  and  the 

bank b o o k  fr o m  th e  b u rea u  d ra w er  ?
A . Y es , he t o o k  a ll th e  p a p ers  o f f  th e  b u rea u , 

and took  th em  w h e n  m y  m o th e r  w asn ’t th ere .
She w as in  th e  h o sp ita l.

Q. W a s  th e re  a b a n k  b o o k  th ere  ?
A . Y es . I d id n ’t see  w h a t a ll th e  p a p ers  he 

took  w as.

B y  the C o u r t : q q

Q. D id  y o u  see  h im  ta k e  th e  p a p ers  ?
A . Y e s .
Q. Y o u  w ere  th ere  ?
A . Y es , I w as in  th e  h ou se .
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Q. Y o u  saw  h im  ?
A . Y e s , I  saw  h im  ta k e  th e  p a p ers  w ith  him.

R e -C r o s s  E xa m in a tion  by M r . D un n :

Q. D id  y o u  k n o w  th a t y o u r  m o th e r  had  a d e -
p o s it  in  th e  P aterson  S a v in g s  In s t itu t io n  before 
th a t t im e — b e fo re  h er  d e a t h ?  H a d  y o u  ever 
seen  h er b a n k  b o o k  ?

A . I h ave seen  h er ban k  b o o k — sh e to ld  me. 
S h e  g iv e s  so m e tim e s  m y  b ro th e r  m o n e y , and 
m y  b ro th e r  g iv e  it  b a ck .

Q. D id  y o u  k n o w  th e  b a n k  b o o k  w as in  H er-
m a n ’ s n am e b e fo re  h er d e a th — as w e ll  as hers ?

A . I d id n ’ t k n o w . H erm an  to ld  m e  th a t— “ It 
is  m y  n am e in  th e  b o o k . I w o n ’t  g iv e  y o u  the 
m o n e y .”

Q. D id  y o u  v is it  y o u r  m o th e r  w ith in  the last 
fo u r  o r  liv e  y e a rs  ?  H o w  o fte n  a y e a r  would 
y o u  v is it  y o u r  m o th e r  ?  H o w  o fte n  w o u ld  you 

20 co m e  u p  an d  see  h er in P a te rso n  ?
A . N o t e v e ry  w e e k  and  n o t  e v e r y  m on th .
Q. A s  o fte n  as o n ce  a y e a r  ?
A . T h re e  or  fo u r  tim es  a y ea r .
Q. A n d  w a s n ’ t th ere  a p e r io d  o f  tw o  years 

y o u  d id n ’ t v is it  h er a t a ll, b e fo re  h er  d ea th  ?
A . I w an t to  c o m e  o v e r  and  see  h er and  she 

w rite  b a ck , n o  y o u  n eed  n o t  c o m e  o v e r .
Q. T h a t is th e  rea son  y o u  d id  n o t  c o m e  ?
A . I g o t  e v e ry th in g  re a d y  to  g o  ov er  to see 

30 h er, and I read  her le tte r  n o t  to  co m e . She says 
- it  is t o o  m u ch  tro u b le  w h en  I c o m e . Then I 

s ta y  h om e an d  H erm an  w r ite  m e a le tter  that 
sh e  w as s ick .
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H E N R Y  S C H IP P E R S , sw o rn  fo r  th e  c o m -
p la in ant :—

D irec t-E x a m in a tio n  b y  M r . Van H o v e n b e r g :—

Q. Y o n  are th e  h u sb a n d  o f  M rs. S ch ip p e rs  ?
A . Y es .
Q. D o  y o u  k n o w  M r. K e m p k e s  ?
A . Y e s .
Q. H ave  y o u  had  a n y  co n v e rsa t io n  w ith  h im  j q  

in regard  to  th e  es ta te  le ft  b y  y o u r  m o th e r -in - 
law , s in ce  h er  d ea th  ?

A . Y es .
Q. W h e n  w as the first co n v e rsa tio n  th a t y o u  

had w ith  h im  ?
A . T h e  first on e  w as d o w n  th ere  in  the h o u se  

w hen  the m o th e r  w e n t  to  th e  h osp ita l.
Q. W h a t  w as sa id  e ith e r  b y  h im  or b y  y o u  ?
A . W e ll, w h e n  m o th e r  w as to  th e  h o sp ita l, 

then he w e n t and to o k  r ig h t  a w a y  tw o  b o o k s  on 
out and he t o o k  a ll th e  p a p ers  th a t was' in  the 
draw er and h e  t o o k  th e  ban k  b o o k , an d  h is  w ife  
got a sa tch e l and  to o k  a ll th e  in su ra n ce  p a p ers  
that w ere  in  th e  to p  d ra w er .

Q. W h o  w as th ere  w h en  he d id  th is  ?
A . M y  s is te r  w as th e re  and m y  ch ild r e n  w as 

there. M y  w ife  w as a t th e  h osp ita l.
Q. W h a t d id  h e  sa y  in regard  to  a n y  m o n e y  

le ft  b y  M rs. K e m p k e s  ?
A . A fte r  m o th e r  w e n t  to  th e  h o sp ita l, w h e n  

she d ied , I g a t  an u n d e r ta k e r  to  ta k e  ca re  o f  h er. / > 
Mr. K e m p k e s  I c o u ld  n o t  find h im  in  th e  sh o p , 
and I c o u ld n ’ t find  h im  a n y w h e re s  arou n d  in  
the tow n , and  I e n g a g e d  a m an.
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Q. I w an t to  k n o w  w h a t he sa id  to  y o u  ?  Tell 
m e  w h a t h e  sa id  to  y o u , i f  a n y th in g .

A . O ne n ig h t w e  w ere  w a tch in g  th e re — home 
an d  h e  to o k  th e  ban k  b o o k  fro m  h is p o ck e t , and 
h e  sa y s , “ H ere , H e n ry , is  th e  a m o u n t o f  $1,811 
and  w e w a n t to  m a k e  th is  th in g  r ig h t and 
s tra ig h te n  th ese  th in g s  ou t. T h a t is m oney 
th a t m o th e r  le ft  in  th e  S a v in gs  In stitu tion .”  
T h a t is w h a t Mr. K e m p k e s  sa id  th a t n igh t.

10 Q. W h a t  e lse  d id  h e  sa y  at th a t t im e  ?
A . H e  sa y s  “ w e  w an t to  s tra ig h te n  it  up and 

d iv id e  th is  m o n e y  w h a t is in  th e  S av in gs Bank, 
th is  m o n e y  $ 1 ,8 1 1 .”

By the Court:
Q. D id  he sa y  a n y th in g  a b o u t  th e  w ay  it 

s h o u ld  b e  d iv id e d , h o w  ?
A . T h ree  eq u a l sh ares.
Q. D id  he sa y  th a t ?

20 A . Y e s , he d id . T h re e  e q u a l sh ares— be-
lo n g e d  to  e a ch  c h ild — to  m y  w ife  and Mrs. 
G ross  and to  h im . T h a t w as th e  idea . I have 
g o t  a s ta te m e n t th a t he g iv e  m e a fte r  the fun -
era l.

Q. Is  th is  th e  p a p er th a t y o u  h o ld  ?
A . Y e s , h e  g iv e  m e th a t th e  26th  o f  N ovem -

ber.
Q. D id  M r. K e m p k e s  g iv e  y o u  th is  state-

m e n t ?
30 A . Y e s , 26th  o f  N o v e m b e r  la s t  y ea r .

Q. D id  he w rite  th is  in  y o u r  p re s e n c e  ?
A . N o , he g iv e  m e  th a t a t T o to w a  ou t near 

M r. K e l le r ’ s d ru g sto re .

T h e  s ta te m e n t is o ffered  in  evidence
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a n d  m a rk e d  E x h ib it  C -5 fo r  th e  C o m -
p la in an t.

Q. I ca ll  y o u r  a tten tion  to  th is  figu re  h ere  
$1,217.

A . T h at is fro m  th e  l i fe  in su ra n ce .
Q. A n d  th is  figu re  $1,811 ?
A . T h at is th e  S a v in g  In stitu tion .
Q. D id  he sa y  so  ?
A . Y es . 10
Q. $110?
A.. T h at is in su ra n ce .
Q. $500 ?
A . T h a t is  m y  m o rtg a g e  on  m y  p ro p e r ty .
Q. W h a t  d o e s  th a t fo o t  u p  to  ?
A . H e  p u t  th e  w h o le  a m o u n t to g e th e r , 

$3,637.76, and  then  th ere  is $300 fo r  fu n era l e x -
pen ses— h e to o k  o f f  $300 and le ft  $3 ,337 .76 , and  
$2,600 th at is on  the m o rtg a g e  on  the p ro p e r ty  
up at th e  F a lls . H e  t o o k  th a t o u t, and  $300 is , 20 
y o u  k n o w , w h a t m y  w ife  and  h im  an d  M rs.
G ross g o t , and  th a t le a v e s  th e  rest $437.76.

Q. D id  he sa y  a n y th in g  a m o u n t th is  a m o u n t 
o f $437.76 ?

A . T h at is th e  la st  w h en  e v e ry th in g  w as paid .
Q. W h a t  d id  he sa y  a b o u t  it  ?
A . T h at is th e  w h o le  a m o u n t o f  w h a t w e h ave  

got com in g  i f  w e  d iv id e d  e v e ry th in g  up.

B y  M r . Van H o v e n b e r g :  o q

Q. W h a t  d id  he sa y  a b o u t th is  a m ou n t,
$2,600 ?

A . H e w an t to  la y  th at m o rtg a g e  off, an d  th e n
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Q. W h a t  m o rtg a g e  ?
A . T h a t m o rtg a g e  on  th e  F a lls .
Q. B e lo n g in g  to  M rs. K e m p k e s  ?
A . B e lo n g in g  to  M rs. K e m p k e s — E lizabeth  

K e m p k e s .
Q. D id  y o u  h a ve  a n y  co n v e rs a t io n  w ith  him 

a fte rw a rd s  in  reg a rd  to  th e  e sta te  o r  m o n e y  ?
A . Y e s , he to ld  m e a fte rw a rd s . I  m et h im — 

n o , b e  sa y s , “ 1 h ave fo u n d  o u t  som e th in g  else. 
I  fo u n d  o u t  th a t m o n e y  b e lo n g  to  m e ; but I 
w a n t to  h ave  $300 or I  w o n ’ t d iv id e  it. I f  you 
g iv e  m e  $300— y o n  ta lk  w ith  y o u r  w ife — if  you  
d o n ’ t g iv e  m e $300 sh e w o n t  g e t  n o th in g .”

Q. D id  h e  g iv e  y o u  a n y  rea son  w h y  he wanted 
$300 ?

A . Y e s , on  a c c o u n t  o f  th a t. N o w , he got 
$700, on  h is m o rtg a g e  on th e  sh o p  and there 
w a s a g rea t d ea l o f  ra ck e t  a b o u t it.

Q. I w a n t to  k n o w  i f  he g a v e  y o u  a n y  reason 
w h y  ho w an ted  to  ta k e  th is  p a rt o f  the m on ey  ?

A . Y e s , h is  m a ch in e ry  w as w ea r in g  ou t. He 
sa y s  th a t m o th e r  g iv e  h im  $700. H is  m achinery 
w as a ll ju n k . H e  w a n ts  $300 l ik e  h is sisters. 
T n a t is  th e  rea son  w h y  he said th a t. I un der-
s t o o d  th a t a ll r igh t.

B y  the C o u r t :

Q. W h e n  w as th is th a t  y o u  h a d  th is  la st talk ?
A . T h is  h ere  is the 26th , th e  d a y  a fter the 

fu n era l.
Q, H e  g a v e  y o u  th a t p ie ce  o f  p a p er w ith the 

figu res  on  it  th e  d a y  a fte r  th e  fu n e ra l ?
A . Y e s .
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Q. A n d  w h e n  w as it  a fter  th at th a t th is  o th e r  
ta lk  o ccu rre d  ?

A . It  w as ju s t  th a t n ig h t w h en  w e  w ere  w a tc h -
ing arou n d  th ere .

Q. Y o u  sa y  th a t so m e tim e  a fte r  th a t h e  t o ld  
y o u  th at he had  fo u n d  o u t  th a t h is n am e w as in  
the b o o k  ?

A . Y e s , th a t w as th a t sam e d a y .
Q. S am e d a y  ?
A . Y e s , he to ld  m e he w an ted  $300 w h e n  h e  10 

g ive  m e th at. W h e n  I m e t h im  d o w n  at K e l -
ler ’ s d ru g sto re  at T o to w a .

Q. W h a t  tim e w as it  w h en  he g a v e  y o u  th a t 
p iece  o f  p a p er  ?

A . T h at w as th e  26th  o f  N o v e m b e r .
Q. W h e r e  w e re  y o u  ?
A . D o w n  at T o tow a .
Q. A t  th e  T o to w a  h ou se  ?
A . R ig h t  a g a in st M r. K e lle r ’s d ru g  s to re .

W e  w ent th ere  to  a sk  a b o u t th e  d o c t o r ’ s fe e  fo r  20 
m other, and  w e  w ere  d issa tis fied  ; and he ga ve  
m e th at paper.

Q. D id  he m a k e  th e  figu res on  th e  p a p er  
there ?

A . N o , h e  g iv e  th a t a ll fin ish ed  u p  an d  
handed it  to  m e.

Q. H o w  lo n g  a fte r  th at w as it  th a t th e  o th e r  
talk o ccu rre d  ?

A . A ll  th is  sa m e m orn in g . T h is  th in g  a ll 
happened  th e  sam e m o rn in g  fo r  th is  $300 th a t 30 
he w an ted . H e  sa y s , “ Y o u  g o  h o m e  and te ll 
y o u r  w ife  th at I w a n t th a t $300. I f  I d o n ’ t g e t  
that $300 y o u  w o n ’ t g e t  n o th in g .”

Q. H e to ld  y o u  th a t w h en  he g a v e  y o u  the 
paper ?
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A . Y e s , and  th a t  o th e r , .the n ig h t I was 
w a tc h in g  m y  m o th e r - in - la w  h e  sa y s  th at that 
n ig h t.

Q. I am  a sk in g  y o n  a b o u t  th e  26th  o f  N o -
v e m b e r . W h a t  w as sa id  to  y o u  b y  h im  about 
th e  b a n k  b o o k , th a t is , a ll y o u  can  re ca ll  o f  it ?

A . H e  sa y s  to  m e, “ T h ere  is th e  b a n k  book, 
and I sh o w  y o u  $1,811 t h e r e .”

Q. Y o u  are te llin g  m e a b o u t  w h a t t o o k  place 
10 th e  n ig h t y o u  w e re  w a tch in g . W h a t  d id  he tell 

y o u  a b o u t  th e  ban k  b o o k  th e  d a y  a t th e  drug 
s tore  w h en  he g a v e  y o u  th a t p ie ce  o f  p a p er— the 
26th  o f  N o v e m b e r  ?

A . H e  d id n ’ t sa y  a n y th in g  a b o u t  th e  bank 
b o o k  th a t d a y .

Q. D id  he g iv e  a n y  rea son  w h y  h e w o u ld  take 
a ll th a t m o n e y  ?

A . N o , he d id n ’ t sa y  th a t  a t a ll. I  w as with 
h im  th e  m o rn in g  w h en  h e  b o u g h t  th a t lo t  and 

20 h e  w a n ted  to  d ra w  so m e  m o n e y  o u t  on  ch ecks 
o u t  o f  th e  S a v in g s  B an k .

Q. I am  n ot a sk in g  y o u  a b o u t th a t n ow . You 
sa id  a litt le  w h ile  a go  th a t  w h e n  he ga ve  you  
th a t p ap er at th e  d ru g  s to re  th a t h e  to ld  you 
th a t he w a n ted  to  h a ve  $300 ?

A . Y e s , th a t is  r ig h t.
Q. A n d  he sa id  th a t i f  y o u  d id n ’ t g iv e  him 

th e  $300 he w o u ld  tak e  it  a ll, th is  $1,811, h im -
s e l f ?

A . T h a t ’s r ig h t.
Q. A n d  I u n d e r s to o d  y o u  to  sa y  th a t he had 

fou n d  o u t  th a t his n am e w as in  th e  b o o k . Tell 
m e w h a t he sa id  on  th a t s u b je c t . W h a t  did he 
sa y  a b o u t th e  b o o k  ?

A . I d id n ’ t sa y  th a t he d id  sa y  a n y th in g  else.
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I say  o n ly  th at I fou n d  o u t a fter , y o u  see  ; th en  
he w an ted  th e  $300.

Q. Y o u  m ean  to  s a y  h e  d id n ’ t sa y  th a t w h en  
you  w ere  w a tch in g  and he sh o w e d  y o u  th e  
b ook  ?

A . Y es , he s h o w e d  m e th e  b o o k , and sa id  
that is the m o n e y  w e  h ave  g o t  in  th e  In s titu tio n  
and th e  m o n e y  is to  be d iv id e d  b e tw e e n  th e  
three ch ild ren .

Q. D id  he g iv e  a n y  rea son  on  th e  26th  o f  N o - 10 
vem ber w h en  he g a v e  y o u  th a t  p a p er  an d  sa id  he 
w anted th e  $300, and  i f  y o u  d id n ’t  g iv e  h im  th e  
$300 he w o u ld  ta k e  a ll th at $1 ,811— d id  he g iv e  
any reason  w h y  h e  w o u ld  ta k e  all th a t $1,800 ?

A . N o ; h e  sa y s  h e  w a n ted  to  h ave  $300, th e  
sam e as th e  o th e r  ch ild re n .

Q. D id n ’ t y o u  th in k  it  w as stra n ge  that h e  
said he w o u ld  ta k e  it  a ll fr o m  th e es ta te  ?

A . I k n o w  v e r y  w e ll— th at m an n ev er  p a id  h is 
board. * 2 0

Q. D id  y o u  a sk  h im  h o w  he w as g o in g 1 to  g e t  
$1 ,800?

A . N o ; he g o  to  the b a n k  an d  w an t to  d ra w  
it. H e d o n ’t k n o w  h o w  h e g o t  it. H e  d o n ’ t 
k n ow  h ow  h e d ra w  th a t m o n e y  ou t. H e  n ever  
put a d o lla r  in  th e  bank .

Cross E xa m in a tion  b y  M r . D u n n :

Q. T h is w as on  N o v e m b e r  26th ?
A . Y es . ' 30
Q. H a d n ’t h e  g iv e n  y o u r  w ife  $100 ?
A . Y es .
Q. H e had d ra w n  th at o u t  o f  th e  ban k  ?
A . Y es .



Q. W h e n  d id  he g iv e  th a t to  y o u r  w ife  ?
A , I g u e ss  y o u  k n o w — the first or  th e  second  

d a y . I d o n ’ t k n o w  ju s t  e x a c t ly — w h en  the 
m o th e r  w as d ea d .

Q. E ith e r  th e  d a y  y o u r  m o th e r  d ie d  or the 
n e x t  d a y  ?

A . I ca n ’ t sa y . I d id n ’ t see  w h e n  he g ive  it 
to  h er.

Q. Y o u  w e re n ’t th ere  ?
10 A . I w as th ere  b u t  I w asn ’t in  th e  room .

Q. W h e n  he m a d e  th is  s ta tem en t, or gave 
th a t to  y o u , th a t w as on  N o v e m b e r  26th  ?

A . Y e s  ; th e  d a y  a fte r  the fu n era l.
Q. H e  h ad  th en  d ra w n  o u t  th e  $500 ?
A . Y e s  ; h e  w as sca red . H e  p u t  it  in the 

S e co n d  N a tion a l B an k  th en .
Q. H e  g a v e  y o u r  w ife  $100, an d  ga ve  your 

s is te r  $ 100, and  p a id  a ll th e  u n d e r ta k e r ’ s ex -
p e n se s  ?

2q  A . H e  p u t th a t m o n e y  in th e  b a n k  and give 
h is  s is te r  a c h e c k . H e  m a d e  a c h e c k  o u t  for the 
S e co n d  N a tion a l b an k .

Q. Y o u  sa id  y o u  h ired  th e  u n d e r ta k e r ?
A. - Y e s — he m a k e  th e  e x p e n se s  $50 .00  m ore— 

h e w a sn ’ t sa tis fied .
Q. W h o  paid  th a t ?
A . H e  d id .
Q. H erm an  paid  it  ?
A . F rom  m o th e r ’ s m o n e y .
Q. W h e n  h e  g a v e  y o u  th a t s ta te m e n t  on

^  N o v e m b e r  26th h e  sp o k e  a b o u t  p a y in g  o ff this 
m o rtg a g e  on  th e  T o to w a  a ven u e  p ro p e r ty  ?

A . Y e s .
Q. T h a t m o rtg a g e  w as h o w  m u c h — $2,600 ?
A . $2,600, th a t ’ s r igh t.
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Q. A n d  w a s y o u r  s ister  p re se n t a t th e  t im e  h e  
m ade th is s ta te m e n t?

A . N o, I g o t  th a t a t T o to w a . H e  s te p p e d  in  
fron t o f  K e l le r ’s d ru g  s to re . I  and  he w ere  
a lon e. N o b o d y  w as p resen t.

Q. Y o u  h a ve  s ta te d  h ere  th a t he w a n ted  to  
use th is m o n e y  to  p a y  o f f  th e  m o rtg a g e  on  th a t 
p rop erty , b u t  he w a n ted  p o w e r  o v e r  th e  p r o p e r -
ty . H e w an ted  to  c o n tr o l  it  ?

A . Y es . 10
Q. A n d  p ro v id in g  th a t w as p a id  o f f— and  y o u r  

w ife re fu sed  th a t  ?
A . Y es .
Q. A n d  y o u r  s is te r -in -la w  ?
A . Y es .
Q. A n d  th a t w as th e  c o n d it io n  on  w h ich  h e  

w an ted  th is  m o rtg a g e  p a id  o f f ?
A . Y es .

B y  the C o u r t : • 20

Q. W h a t  co n d it io n  ?
A . H e w a n ted  to  take th is  m o n e y  fro m  th e  

insurance, fr o m  m y  b ro th e r - in -la w ’s in su ra n ce ,
Peter K e m p k e s , he w a n ted  to  ta k e  th is  m o n e y  
from  the in su ra n ce , and  ta k e  th is  m o n e y  w h a t 
was the rest in  th e  b a n k , an d  fr o m  th is  S av in gs  
In stitu tion , w a n te d  to  ta k e  th a t  m o n e y  to  p a y  
this $2,600 off. M r. K e m p k e s  th o u g h t  h is 
b ro th er-in -la w  and s isters  w e re  lit t le  b ab ies .

Q. W h a t w as th is  in su ra n ce  m o n e y  ?
A . $1,217.
Q. L ife  in su ra n ce  on  M r. K e m p k e s ’ l i fe  ?
A . Y es. H is  b ro th e r  d ie d  a c o u p le  o f  m on th s 

before m o th e r  d ied .
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Q. A n d  th en  it  w as in su ra n ce  m o n e y  that be-
lo n g e d  to  th e  m o th e r , in su ra n ce  on  th e  life  of 
P e ter , b e lo n g in g  to  th e  m o th e r  ?

A . Y e s .
Q. A n d  th e  m o n e y  w as p a id  ju s t  a fter she 

d ie d  ?
A . Y e s .
Q. S o  th a t it  w as h er  m o n e y  ?
A . Y e s .

10 Q. W a s  th ere  a n y  o b je c t io n  m a d e  to  having 
th e  m o n e y  u se d  to  p a y  o f f  th is  $2 ,600 m ortgage ?

A . Y e s , w e  d id n ’t  w an t to  d o  it . W e  can 
save  ou r  m o n e y  o u rse lv e s .

Q. T h e  T o to w a  p r o p e r ty  w en t to  th e  three 
ch ild re n  ?

A . Y e s , and th e  m o n e y .
Q. T h en  i f  th e  $2,600 m o rtg a g e  w as paid  o ff 

th e y  w o u ld  a ll be  th a t m u ch  r ich e r  ?
A . Y e s .

20 Q- B u t y o u  w o u ld  ra th er h ave th e  ca sh  and 
lea v e  the p ro p e r ty  w ith  th e  m o rtg a g e  on  it  ?

A . Y e s , th a t ’s r ig h t— se ll it . T h a t ’s w hat we 
w an t.

B y  M r . D u n n :

Q. T h a t w as th e  co n d it io n  o f  th a t arrange-
m en t, th a t H erm an  s h o u ld  h a v e  p o w e r  over that 
p r o p e r ty  ?

3Q A . A n d  w e  w o u ld n ’ t g iv e  h im  a n y  p ow er.
Q. Y o u  are n o t  on  v e ry  fr ie n d ly  term s with 

H erm an  ?
A . O h, n o  ; n o  w o n d e r  w h e n  a n y  m an has got 

a n y th in g  lik e  th a t a ga in st a b ro th e r -in -la w .
Q. Y o u  o rd e re d  h im  o u t  o f  y o u r  h ou se  ?

______________________________________________
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A . Y es , h e  m is tre a te d  m y  w ife . I d o n ’ t  w an t 
that m an c o m in g  u p  and  ra is in g  tro u b le  in  m y  
h ou se  w h en  I  am  n o t  h om e .

Q. S o  y o u  o rd e re d  h im  o u t  ?
A . Y es .
Q. D id  H erm a n  s a y  a n y th in g  a b o u t  h a v in g  

y o u  p a y  th at $500 m o rtg a g e  at th a t t im e  ?
A . Y es.
Q. W h a t  d id  y o u  s a y  to  th a t ?
A . H e  sa id  he w o u ld  l ik e  to  h ave th a t p a id . 10
Q. I f  th a t $500 w as pa id  o ff  y o u  w o u ld  h ave 

enough m o n e y  to  p a y  o f f  th e  $2,600 ?.
A . W e  w o u ld  be a b le  to  p a y  o ff  th a t m o rtg a g e  

at an y  tim e.

R e -D ir e c t b y  M r . Van H o ven b erg  :

Q. H ave  y o u  h a d  a n y  co n v e rsa t io n  o th e r  than  
w hat y o u  have to ld  u s a b ou t, in  reg a rd  to  th is  
m on ey , w ith  M r. K e m p k e s  ?  E v e r  ta lk  to  h im  
an yth in g  m ore  th an  y o u  h a ve  s ta ted  h e re  ? 20

A . N ot th a t I  k n o w  o f— o n ly  w h a t I d id  sa y  
before.

W IL L IA M  O T T E N  sw orn  fo r  th e  c o m p la in -
ant.

D irect E xa m in a tion  b y  M r . Van H o ven b erg  ;

Q. W h e re  d o  y o u  liv e  ?
A . In P aterson .

B y  the C o u r t :

Q. W h e re a b o u ts  ?
A . 878 U n ion  aven u e .
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B y  M r .  Van H o ven b erg  :

Q. D o  y o u  k n o w  M r. K e m p k e s  ?
A . Y e s .
Q. D id  y o u  k n o w  h is  m o th e r  ?
A . Y e s .
Q. D o  y o n  k n o w  w h e n  h is  m o th e r  d ied— 

a b o u t  w h e n  ?
A . Y e s .

10 Q. D id  y o u  see  M r. K e m p k e s  o n e  d a y  after his 
m o th e r  d ie d  ?

A . Y e s , I seen  h im  on  th e  sam e d a y .
Q. W h e r e  d id  y o u  see  h im , M r. O tten  ?
A . In  th e  h o u se .
Q. H e  ca m e  to  y o u r  h o u se  ?
A . .  Y e s .
Q. D id  h e  sa y  a n y th in g  th ere  to  y o u  about 

a n y  m o n e y  th a t his m o th e r  had  le ft  ?
A . N o , he sp o k e  n o th in g  a b o u t  th is  m on ey .

20 Q. I w a n t to  k n o w  w h a t M r. K e m p k e s  said 
th a t  d a y  w h en  he ca m e  to  y o u r  h o u s e ?  Did 
he say  a n y th in g  a b o u t h is m o th e r ’ s business ?

A . H e  n ev e r  ta lk e d  a b o u t  h is  m o th e r ’ s busi-
n ess . H e  sa id  h is m o th e r  w as  d ea d  and  he was 
lo o k in g  fo r  an u n d e rta k e r .

Q. Y o u  sa w  h im  a fte rw a rd s  ?
A . I t  w a s  on  th e  n e x t  S u n d a y ,
Q. A n d  w h a t d id  he sa y  th at d a y  ?
A . H e  ca m e  to  the h o u se  in  th e  a ftern oon , one 

o ’c lo c k . H e  co m e  to  th e  h o u se  and  to ld  me to 
^  m a k e  th e  m o th e r  g iv e  $300 to  th e  sisters and 

h im , and  h im  $300. I sa id , “ Y o u r  m other 
m a k e  th a t p a p er , and d o  y o u  th in k  it  is right 
th is  w a y  ? ”  A n d  he s h o w e d  m e a ban k  book 
an d  th is  b o o k  has th e  m o n e y  fro m  the house in
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B rid ge  s treet. S h e  p u t  it  in  th e  b a n k , and h e  
says, “ p u t  in  m y  n am e an d  m y  m o th e r ’ s 
nam e, ”  I  sa y s , “ W h a t  d o  y o n  m ean  b y  p u t -
ting in  y o u r  m o th e r ’ s n am e ? ”  H e  says. “ I f  m y  
sisters d o n ’t  g iv e  m e  n o w  $300 I w ill  ta k e  th is  
m on ey  fo r  m y s e l f— g iv e  m e $300 th en  I w ill  
m ake it  a ll r ig h t. I f  th e y  w o n t  g iv e  m e  $300 it  
is all m y  m o n e y , and  I w ill  n o t  g iv e  th em  n o t  
one c e n t .”
(T h rou g h  an in te rp re te r .)  10

Q. D id  M r. K e m p k e s  ca ll at y o u r  h ou se  o n e  
S u n day  V

A . Y es .
Q. D id  he h a ve  a n y  co n v e rsa t io n  w ith  y o u  

there in regard  to  h is m o th e r ’s es ta te  ?
A . Y es .
Q. W h a t  d id  h e  sa y  ?
A . H e sa y s  h e  k n e w  h o w  th e  te sta m en t read , 

she le ft  $300 to  th e  rest and n o t  h im  $300. T h a t 
was the w ill o f  h is  m oth e r . I t  sh o u ld  be a c - 20 
cepted  th e  w a y  th e  w ill w as m ad e . T h e n  he 
took  the bank  b o o k  o u t  o f  his p o c k e t ; he s h o w e d  
me th at the m o n e y  th a t w as p u t in  th e  bank  
from  the B r id g e  s tre e t  h ou se , th a t w as so ld , he 
put it  in  his and his m o th e r ’ s n am e. I a sk e d  
him d id  he p u t it  th a t w a y , b e ca u se  it  w as h is  
m oth er’ s m o n e y . S o  h e  a n sw ered  th a t he ca n  
go and dra w  th e  m o n e y  w h en  his m o th e r  c o u ld  
not g o  fo r  it. A n d  he sa id  if  his s is te rs  w o u ld  
not c o m p ly  w ith  the o rd e r  th at he s h o u ld  g e t  30 
$3 0 the sam e as th e  rest, he w o u ld  k e e p  th e  
m on ey  fo r  h im se lf.

Q. W e re  y o u  a w itn ess  to  th is  w ill o f  M rs. 
K em p k es  ?

A . Y es.



Q. A re  y o n  a m an  o f  p r o p e r ty — o w n  property  
in  P a te rso n  ?

A . Y e s .
Q. A r e  y o n  a m arried  m an  ?
A . M arried .

Cross Examination by Mr. Dunn ; (T h ron g h  the 
th e  In te rp re te r .)

Q. W h a t  t im e  o f  d a y  w as th is  th a t Herm an 
s p o k e  to  y o u  ?

A . I t  w as a fte r  d in n e r— a b o u t  o n e  o ’ c lo ck .
Q. On S u n d a y  ?
A . Y e s .
Q. W h e r e  d id  th e  co n v e rsa t io n  ta k e  p la ce  ?
A . W ith  m e an d  m y  w ife  u p sta irs , h om e.
Q. W a s  y o u r  w ife  p r e s e n t ?
A . Y e s .
Q. H o w  lo n g  h ad  y o u  k n o w n  M r. K em p k es  ?
A . S ix  y e a rs .
Q. A n d  w h o  d id  y o u  te ll a b o u t  th is  con versa -

t io n  in  re fe re n ce  to  th e  ban k  b o o k  ? W  ho did 
y o u  te ll  it  to  first ?

A . H e  an d  h is b r o th e r - in -la w  co m e  to  m y 
h o u se  and  had  a co n v e rsa t io n  a b o u t  d iv id in g  the 
m o n e y , and  he sa y s  he w a n ted  th e  $300, and Mr. 
D u n n  said  th a t w as n o t r i g h t ; th a t w as the will 
o f  h is m o th e r  and th e y  sh o u ld  le t  it  g o  th e  way 
th e  w ill  w as m ad e .

Q. W a s  M r. S ch ip p e rs  w ith  H erm an  at that 
t im e  ?

A . T h e y  w ere  to g e th e r .
Q. W h e n  th is  t o o k  p la ce , H erm an  and S ch ip -

p ers  w e re  to g e th e r  ?
A . Y e s .
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Q. D id  H erm a n  g iv e  a n y  rea son  w h y  h e 
sh ou ld  k e e p  a ll th is  m o n e y  ?

A . N o , h e  d id n ’t s a y  a n y  rea son . H e  sa y s  he 
w ill d o  it  th e  w a y  h e  sa id . H e  w an ted  $300 o r  
n ot d iv id e  it.

Q. D id  y o u  see  th e  ban k  b o o k  ?
A . I d id  n o t  see  th e  in s id e , b u t I se e n  th e  

initials in  it.
Q. D id  y o u  see  H e rm a n ’s n am e o n  it  ?
A . F es. j q

Q. W h o s e  n a m e w as on  first, M rs. K e m p k e s ’ 
or H erm an ’s ?

A . I d o n ’ t k n o w .
Q. H o w  lo n g  d id  th e y  s ta y  th ere  th a t a fte r -

noon ?
A . A b o u t  a h a lf h ou r.
Q.. D id n ’ t H erm an  sa y  th a t a ll th e  m o n e y  in 

that bank  b o o k  w as h is ?
A . H e  d id n ’t  s a y  th at. B u t h e  sa y s  i f  th e y  

don ’t g iv e  h im  th e  $300 h e  w o u ld  c la im  th e  2a  
w hole  a m ou n t th a t is in  th e  ban k .

Q. D id  h e  s a y  a n y th in g  to  y o u  a b o u t h o w  it 
cam e to  be  p u t  in  h is  n a m e ?

A . H e  o n ly  d id  th a t in  ca se  h is m o th e r  c a n ’t 
go  and he c o u ld  d ra w  th e  m o n e y .

Q. H ow  lon g  h ad  y o u  k n o w n  M rs. K e m p k e s  ?
A . A b o u t  s ix  y e a rs .
Q. S he w as a lw a y s  a b rig h t, a c t iv e , s tro n g  

w om an, w a sn ’ t sh e  ?
A . S he w as s ic k ly .  S h e w a sn ’ t v e r y  w e ll.

She g o  arou n d  b u t sh e  d id n ’ t fe e l  so m e tim e s  
very  g o o d .

Q. D id n ’ t sh e  a lw a y s  a tten d  to  h er  b u sin ess  ?
A . Y es , sh e  d o n e  it  a ll h e rse lf. S h e  w o rk e d  

around in th e  g a rd en , to o .
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Q. W a s n ’t  sh e  a b r ig h t  w o m a n — in te llig e n t ? 
A .  Y e s .
Q. Y o n  sa id  y o u  w e re  on e  o f  th e  w itn esses  to 

th e  w ill. W h o  ca m e  to  g e t  y o u  to  w itn ess  the 
w ill ?

A . H erm a n  K e m p k e s ,
Q. D o  y o u  re m e m b e r  w h e th e r  i t  w as in the 

m o rn in g  o r  a fte rn o o n  ?
A . In  the m orn in g .

10 Q. W h a t  d id  he te ll  y o u  ?
A . H is  m o th e r  w a n ted  to  m a k e  a testam en t— 

a w ill— and I sh o u ld  b e  a w itn ess .
Q. A n d  w h en  y o u  w e n t  u p  to  th e  h ou se , who 

w as p re se n t th ere  ?
A . M rs. S ch ip p e rs  and  H erm a n  K em pkes, 

and M r. M erz and A r th u r  Cliff.
, Q. C liff w as  th e  o th e r  w itn ess  ?

A . Y e s , h e  w as th e  o th e r  w itn ess .
Q. W h e r e  w as M rs. K e m p k e s  ?

20 A . S h e  w as in  bed .
Q. W a s  sh e  v e ry  w e a k  ?
A . Y e s . I a sk e d  h er i f  sh e  w a s  satisfied—if 

sh e  g o t  a ll h er m in d  on  th is  a t th e  p resen t time 
to  m a k e  a w ill. I a sk e d  h er th is  q u estion , and 
sh e  sa y s , y e s  sh e  k n e w  e v e ry th in g  th at was 
b ro u g h t  to  h er.

Q. W h o  w as in  th e  b e d ro o m  at th is  t im e ?
A . T h a t w as O tten , M r. C liff, M erz and Mrs. 

K e m p k e s  th a t w as in  b ed .
Q. W a s  M rs. S ch ip p e rs  th ere  ?
A . N o.
Q. D id  y o u  h ave a n y  co n v e rs a t io n  w ith  an y-

b o d y  a t th a t t im e  ?
A . N o .
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W il l  o f  E liza b e th  K e m p k e s  o ffered  
in  e v id e n ce  and m a rk ed  E x h ib it  C -6  
fo r  th e  co m p la in a n t.

F R E D  Y O N  S IE D E  sw o rn  fo r  th e  c o m p la in -
ant :

D irect E xa m in a tion  b y  M r . Van H o ven b erg  :

Q. W h e r e  d o  y o u  liv e  ?  10
A . P aterson .
Q. D o  y o u  k n o w  M r. K e m p k e s  ?
A . Y e s .
Q. D id  y o u  k n o w  M rs. K e m p k e s , h is -m oth er  ?
A . O h, y e s .
Q. H ave  y o u  seen  M r. K e m p k e s  s in ce  h is  

m other has d ie d  and s p o k e n  to  h im  ?
A . Y es.
Q. H o w  m a n y  t im e s  ?
A . I th in k  t w o  o r  th ree  tim es . 20
Q. T h e  first t im e  w h en  d id  y o u  see  h im  ?
A . A t  m y  h o u se .
Q. D id  he ca ll  to  see  y o u  ?
A . Y e s , he ca m e  and  m et h is w ife  at m y  

house.
Q. D id  h e  sa y  a n y th in g  to  y o u  in  reg a rd  to  

any m o n e y  or  p r o p e r ty  le ft  b y  h is m o th e r  ?
A . Y e s , he to ld  m e a b o u t  th is  ca se .
Q. W h a t  d id  h e  sa y  ?
A . H e  to ld  m e h e  w an ted  $300 from  h is s is - 30 

ters first, and h e  w as w illin g  to  d iv id e  th e  
w hole m o n e y — th e  w h o le  p ro p e r ty . T h e  o th e r  
w ay he w o u ld  g iv e  n o th in g  to  h er— he w o u ld  
take all th e  m o n e y .

Q. D id  he h a v e  th e  b a n k  b o o k  w ith  h im  ?



\
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A . N o , I d id n ’t  see  th at.
Q . D id  h e  sa y  w h a t  th is  a m o u n t  o f  m oney 

w a s— h o w  m u ch  th ere  w as ?
A . N o t  to  m e , h o w  m u ch .
Q. D id  he te ll y o u  w h a t  b a n k  it  w as in  ?
A . In  th e  S a v in g s  b a n k . I  k n e w  th a t before.
Q. D id  he te ll y o u  w h o s e  m o n e y  it  w as ?
A . H e  d id n ’ t t e ll  m e w h o se  m o n e y  it  w as— I 

k n o w , h is  m o th e r  to ld  m e b e fo re .
10 Q. D id  y o u  e v e r  see  h im  again  an d  ta lk  to him 

a b o u t  i t  ?
A . Y e s .
Q. W h a t  d id  h e  say  a b o u t  i t  th e  n ex t time 

y o u  sa w  h im , i f  a n y t h in g ?
A . I sa id  to  h im  it w as th e  b e s t  w a y  to  settle 

th e  ca se  w ith o u t  th e  C ou rt.
Q. W h a t  d id  h e  sa y  ?
A . H e  sa y s , “ I ca n n o t d o  it . S h e  d o n ’t want 

to  g iv e  m e th a t— th is  $300. 1 ca n ’ t settle  with
20 th o s e  p e o p le .”

Q. W h o  d id  h e  m ea n  ?
A . M r. K e m p k e s  sa id  h e  ca n ’ t se ttle  it  with 

th e  p e o p le  o f  th is  ca se .
Q. W h a t  e lse  d id  h e  sa y , i f  a n y th in g  ?
A . N o , d id n ’ t sa y  n o th in g  m o re .
Q. D id  y o u  ev er  ta lk  to  h im  again  a bou t the 

ca s e — d id  y o u  see  h im  a n oth er  t im e  ?
A . S u re .
Q. W h a t  d id  h e  sa y  a n o th e r  t im e  ?

3Q A . J u st the sa m e. I see  h im  o th e r  tim es, and 
I sa y  e v e r y  tim e , it  is  th e  b est w a y  fo r  him  to 
se tt le  th e  ca se  o u t  o f  C ou rt.

Mr. Dunn :— N o  q u estion s .
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J O H A N N E S  S C H M IT T E R  sw o rn  fo r  th e  
com p la in an t.

Direct Examination by Mr. Van Hovenberg .*

Q. W h e r e  d o  y o n  l iv e  ?
A . P aterson .
Q. D o  y o u  k n o w  M r. K e m p k e s  ?
A . Y es .
Q. D id  y o u  k n o w  h is m o th e r  ?
A . Y es . 10
Q. H ave  y o u  ta lk e d  to  M r. K e m p k e s  s in ce  his 

m other d ied  ?
A . N o.
Q. D id  y o u  e v e r  ta lk  to  M r. K e m p k e s — w as 

Mr. K e m p k e s  e v e r  in  y o u r  h ou se  ?
A . N o.
Q. Y o u  n ev er  ta lk e d  to  h im  s in ce  h is  m o th e r  

died ?
A . N o.
Q. D id  y o u  ta lk  to  his m o th e r  w h en  h e  w a s  ^  

there ?
A . Y es .
Q. D id  he h ear y o u  ta lk in g  w ith  h is m o t h e r ?
A . Y es.
Q. W h a t  d id  M rs. K e m p k e s  sa y , i f  a n y th in g  ?

Mr. Dunn:— I o b je c t  to  w h a t M rs. 
K e m p k e s  sa id .

Mr. Van Hovenberg :— In  th e  p re s - 30 
e n ce  o f  M r. K e m p k e s  ?

The Court:— Y e s , th e  w itn ess  is 
t ry in g  to  re la te  a co n v e rsa t io n  b e -
tw een  M rs. K e m p k e s  and  h erse lf.



(T h ro u g h  an in te rp re te r .)
Q. D id  M rs. K e m p k e s  ta lk  to  y o u  a bou t the 

p r o p e r ty  on  B r id g e  s tre e t  th a t sh e  h a d  ow ned ? 
A .  Y e s .
Q. W h a t  d id  sh e  sa y  ?
A . S h e  h a d  $3,000 p a id  o u t  o n  th a t  h ou se  on 

B r id g e  s tree t.

By the Court:
Q. W a s  M r. H erm a n  K e m p k e s  th e re  ?
A . N o .

By Mr. Van Hovenherg:
Q. W a s  M r. H erm an  K e m p k e s  w ith  his 

m o th e r  a t a n y  tim e  w h e n  sh e  s p o k e  to  y o u  in 
rega rd  to  th is  p r o p e r ty  or  h er m o n e y  ?

A . I t  w as in  m y  o w n  h o u se  th at I had  a con -
v e rsa t io n .

Q. H e  n ev er  w as w ith  h is m o th e r  th en  ?
20 A . N o .

Mr. Dunn :— N o  q u e stion s . 

C O M P L A IN A N T  B E S T S .

i R H E IN H O L D T  H E R M A N  K E M P K E S  sworn 
in  h is  o w n  b eh a lf.

30 Direct- Examination by Mr. Dunn :
Q. M r. K e m p k e s , y o u  are th e  de fen d an t in 

th is  ca s e — on e o f  th e  d e fe n d a n ts  ?
A . Y e s .
Q. A n d  th e  son  o f  E liza b eth  K e m p k e s  ?



99

A . Y es .
Q. W h e r e  w e re  y o u  b orn  ?
A . I w as b orn  in  a v illa g e  n ear C re fe ld , G e r -

m any.
Q. W h e n  d id  y o u  co m e  to  th is  c o u n tr y  ?
A . 1880, o n  th e  th ird  o f  M a y  I la n d ed  in  N e w  

Y ork . T h e  n e x t  d a y  I ca m e  to  P a terson — on  th e  
fourth .

Q. W h a t  w as y o u r  b u s in ess  ?
A . S ilk  w ea v er . 10
Q. D id  y o u  sta rt to  w o rk  in P a terson  a t th a t 

tim e ?
A . Y es .
Q. W h a t firm s w e re  y o u  e m p lo y e d  b y ?
A . G rim sh a w  B ro th ers , J o h n so n  & C o w d in , 

and Joh n  H an d . J oh n  H an d  w as th e  la st  firm .
Q. Y o u  w e re  th e  first o f  th e  fa m ily  to  c o m e  to  

this c o u n tr y , w ere  y o u  ?
A . Y e s .
Q. W h e n  d id  y o u r  b ro th e r  P eter c o m e  ? 20
A . In  1887 I w e n t b a ck  to  E u rop e  an d  s ta y e d  

four m on th s  in  th e  o ld  c o u n tr y , and  m y  b ro th e r  
Peter and E va  m a d e  u p  th e ir  m in d  to  c o m e  
along w ith  m e. I w as  d o in g  v e r y  w e ll in  th is  
cou n try , and  m o th e r  sa y s , “ as so o n  as I ca n  se ll 
the p ro p e rty  h ere , I w ill co m e . I w ish  I c o u ld  
go a lo n g .”  M y  fa th er  w as d e a d  in  1884. S o  I 
brought E va , n o w  M rs. G ross , and  P eter 
K em p k es , I  b ro u g h t  a lo n g  w ith  m e, and w e  
started h o u s e k e e p in g  h e re  on  th e  co rn e r  o f  16th  30 
street and S ta te  s tree t.

Q. Y o u  an d  y o u r  b ro th e r  liv e d  w ih  y o u r  s is -
ter ?
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Q. W h e n  d id  y o u r  m o th e r  co m e  o v e r  ?
A . M oth er  c o m e  o v e r  in  1890, an d  sh e com e 

to  l iv e  w ith  P e te r  an d  m y s e lf .  A n d  when 
m o th e r— th e  first w e e k  w h e n  w e  g a v e  her some 
m o n e y  to  start h o u s e k e e p in g , h e  sa y s  to  her, 
“ N o w , m o th e r , h o w  d o  y o u  w an t it , d o  you 
w a n t us to  p a y  board , or w h ich  w a y  w ill w e ar-
ra n ge  to  k e e p  h o u s e ? ”  “ W e l l , ”  sh e  says, “ I 
d o n ’t  l ik e  to  see  a n y  o f  m y  ch ild re n  paying 

10 b o a rd  t o m e .  Y o u  g iv e  m e y o u r  e a rn in g s ; of 
co u rse , y o u  m u st k e e p  p o c k e t  m o n e y , whatever 
y o u  w ill h ave to  u se , an d  w h a te v e r  w ill be 
saved  in th is  c o u n tr y , it  is  o n ly  fo r  th e  tw o  of 
y o u . T h e  o th e rs  are m a rried , an d  th e ir  estate 
is s e tt le d  in  C r e fe ld .”

Q. A n d  y o u  a n d  P eter  co n t in u e d  to  live  with 
y o u r  m o th e r  ?

A . W e  co n t in u e d  to  liv e  w ith  m o th e r . I kept 
$2.00  a w e e k , and  P e te r  k e p t  $2 .00  a w eek .

20 Q. H o w  lo n g  d id  y o u  liv e  w ith  y o u r  m other ?
A .  S h e  la n d ed  b e tw e e n  C h ristm a s and Janu-

a ry  o f  1890— b e tw e e n  C h ristm as an d  N ew  Y ear’s 
— a n d  I s ta y e d  w ith  m o th e r  u n til u p  to  1893. 
In  th e  m on th  o f  M a rch , 1893, I le ft— it  was the 
tim e  w h e n  th e  b ig  s tr ik e  w as in  P aterson . I 
w e n t  to  P e n n sy lv a n ia  and g o t  a s itu a tion  there 
as fo re m a n  in  th e  r ib b o n  m ill— in  th a t p lace I 
w as  th ree  y e a rs , and w as b a ck  again  in  the same 
m o n th , M arch , 1897. I had b een  a w a y  ju s t  four 

30 y e a rs .
Q. A n d  d id  y o u  co n tin u e  liv in g  w ith  P eter ?
A . Y e s  ; th e  sa m e w a y  again . M oth er never 

w a n ted  board  from  us. I g a v e  m o th e r  after my 
m a rr ia g e — I d id n ’ t su p p o r t  m y  w ife  fo r  quite a 
w h ile . I g a v e  m y  m o n e y  to  m y  m oth er .
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Q. A n d  fr o m  1897 y o u  and P eter  liv e d  w ith  
y ou r  m oth er  d o w n  to  w h a t t im e — w ith  P e te r  ?

A . U n til 1900.
Q. W h a t  b e ca m e  o f  P e fe r , th en  ?
A . In 1900, o n  th e  12th o f  O cto b e r , P eter  w en t 

to  E u rope.
Q. D u rin g  th is  t im e  th at y o u  liv e d  th ere  t o -

gether w as a n y  p ro p e r ty  p u rch a se d  ?

(Q u estion  n o t a n sw e re d .) jn

A D J O U R N M E N T  TO  1.45 P. M.

A F T E R N O O N  S E S S IO N .

R H E IN H O L D T  H E R M A N  K E M P K E S , h e re -
tofore sw orn , r e ca lle d  fo r  fu rth e r  e x a m in a tion  
in his ow n  b e h a lf  :

Direct Examination ^ con tin u ed ) by Mr. Dunn .*

Q. W h ile  y o u  and  y o u r  m o th e r  an d  P e te r  
w ere liv in g  to g e th e r  in  P aterson , w as a n y  p r o p -
erty  p u rch a sed  b y  a n y  o f  y o u  ?

A . Y es.
Q. B y  w h o m  ?
A . It w as p u rch a se d , and it  w as p u t in  P e te r ’ s 

name, but I w as jo in e d  to  it. M y nam e w as n o t  
joined to it , b u t it  w as u n d e rs to o d  th a t P eter 
and I had th e  p ro p e r ty .

Q. W a s  th a t th e  p ro p e r ty  th a t y o u r  m o th e r  ^  
lived in w h en  sh e  d ie d  ?

A . Y es.

Q. A fte r  y o u  b o u g h t  th at p ro p e r ty , d id  P eter 
build on  it ?
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A . Y e s , b u ilt  a tw o -s t o r y  fra m e  h ou se , worth 
a b o u t  $3,500.

Q. W h a t  w as th e  w h o le  p r o p e r ty  w orth  ?
A . T h e  p ro p e r ty  is  w o rth , I th in k , $6,000.
Q. A ft e r  y o u r  b ro th e r  P eter  w e n t  back  to 

G e rm a n y , d id  he e v e r  c o m e  b a ck  h e re  ?
A . N o , sir.
Q. H e  d ied  th ere  ?
A . H e  d ie d  th e re  th e  7 th  d a y  o f  S eptem ber a 

10 y e a r  a go .
Q. A n d  y o u  co n t in u e d  liv in g  th ere , d id  you 

n ot, w ith  y o u r  m o th e r  u p  u n til the tim e you 
w e re  m a rried  ?

A . Y e s .
Q. W h e n  w ere  y o u  m a rried  ?
A . I g o t  m a rried  o n  29th  o f  A p r il ,  1903, six 

m o n th s  b e fo re  m o th e r  d ie d .
Q. C o n tin u o u s ly  fro m  1897 to  th e  29th of 

A p r il, 1903, y o u  liv e d  w ith  y o u r  m o t h e r ?
20 A . Y e s .

Q, N o w , th ere  has been  so m e  ta lk  here  about 
h er  y e a r ly  in co m e  fro m  th e  o th e r  s id e . How 
m u ch  d id  she g e t  a y e a r  ?

A . M y  m o th e r  sh e  g o t  an in c o m e — she had
3,000 m a rk s  in  Y o lk s  b a n k .

Q. H o w  m u ch  d id  th a t y ie ld  h er a y ea r  ?
A . T h e  Y o lk s  ban k  is n o w  in  liquidation. 

S in ce  th e  la st  th ree  y e a rs  w e  d id n ’ t g e t  a dollar.
Q. P rior  to  th at h o w  m u ch  d id  sh e  get from 

th e  ban k  ?
A . I t  w as a c co r d in g  to  th e  d iv id e n d s . Som e-

tim e s  $60 to  $65. T h e  h ig h e s t  w as $65. a 
v e a r— th a t w as th e  h ig h e st . B e tw e e n  $60 and 
$65.
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Q. D id  sh e  h a v e  a n y  o th e r  s o u rce  o f  in c o m e  
ou ts id e  o f  th a t fro m  the o th e r  s id e  ?

A . F ro m  th e  t im e  sh e  had  the h o u s e — b e fo re  
m y  b ro th e r  b o u g h t  th e  h ou se , an d  th e n  t o o k  
ch arge  o f  it, and th e  c ity  th e y  had so  m a n y  a l-
teration s o n  th e  h ou se , so  th ere  w as n ev er  
so v e ry  m u ch  o v er . S o m e tim e s  th ere  w a s 100 
m arks ov e r . I t  w as a b o u t $25 a y e a r  ov er .
Then in  1898, m o th e r  w e n t to  E u ro p e  and  sh e  
sold  the h o u se  to  m y  b ro th e r  W ilh e lm , th e  o ld -  10 
est b ro th er  in th e  fa m ily . S h e  so ld  it  to  h im  fo r
15,000 m a rk s— th a t h o u se , and  sh e  m ade  a c lea r  
deal o f  it, s o  th a t  e v e ry  c h ild  k n e w  w h a t  to  g e t  
and w h a t m o th e r  g o t .

Q. T h a t is  th e  p ro p e r ty  th a t ca m e  fr o m  y o n r  
fa th er ?

A . Y e s .
Q. W h a t  I a sk e d , M r. K e m p k e s , is h o w  m u ch  

annual in c o m e  d id  y o u r  m o th e r  g e t  fro m  th e  
other s id e . N o w , w e h a ve  g o t  from  th e  ban k  20 
about $65 .00 .

A . A b o u t  $65.00  a y e a r  fro m  th e  ban k  and 
about $25.00 fro m  th e  h o u se  as lo n g  as it w as le t  
out.

Q. T h a t w as a b o u t  $90.00  a y e a r  ?
A . T h a t w as u p  to  1898.
Q. N ow , fro m  1898 d o w n , w h a t w as h er in -

com e ?
A . F rom  1898, m y  b ro th e r  had  to  p a y  th e  life  

rent to  her. A s  lo n g  as sh e  liv e d  he had  to  p a y  30 
the in te re s t  to  m o th e r . H e  sent, o v e r  5 p er  
cent, on  4,000 m ark s. T h a t w as 200 m a rk s  a 
year.

Q. W h a t  is th e  va lu e  o f  a m a rk  ?
A . B e tw e e n  23 and  24cen ts .
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Q. T h a t is a b o u t $50.00 a y e a r  ?
A . I t  is  a b o u t fo u r  m a rk s  to  a d o lla r .

B y  the C o u r t :

Q. Y o u  sa y  y o u r  b ro th e r  p a id  y o u r  m oth er  in -
te re s t  on  4,000 m a rk s . D id  th a t in c lu d e  the 
m o n e y  in  th e  b a n k  ?

A . N o .
Q. T h a t is w h a t h e  p a id  fo r  th e  h ou se  ?
A . Y e s . H e  p a id  h er 15,000 m ark s and then 

it  w as 4 ,000 m a rk s  sh e le ft  to  m y  b ro th e r  to  pay 
in te re s t  on  a t 5 per ce n t , a y e a r  ; an d  th is  m other 
h ad  a r ig h t  to  as lo n g  as sh e  l iv e d , b u t  a fter a 
y e a r  a fte r  m o th e r ’s d ea th , th is  4,000 m arks,
1,000 m a rk s  to  m e, 1,000 m a rk s  to  E va  and  1,000 
m a rk s  to  m y  s is te r  M ina  an d  1,0( 0 m arks to 
P e ter , M o th er  ju s t  g o t  th e  in te re s t , th a t was 
200 m a rk s  a y e a r . I  ca n  sh o w  y o u  w h ere  m other
p u t  the rest o f  the 15,000 m a rk s  in  th e  bank .

20 .Q. D id  sh e  o w n  th a t h ou se  on  th e  o th e r  side ?
A . Y e s , m y  fa th er  p u rch a se d  it . H e  left 

e v e ry th in g  to  m o th e r , u n til 1898, and  m other 
w e n t  abroad  to  se tt le  u p  th e  affair.

B y  M r . D u n n :

Q. A n d  a ll the pap ers  w ere  s ig n ed  o v e r  there, 
d iv id in g  u p  th e  d ifferen t sh ares o f  d ifferen t ch il-
d ren  ?

A . Y e s .
Q. I  w a n t to  g e t  from  y o u  th e  m o n e y , the 

a ctu a l in co m e , th a t sh e  w as re ce iv in g  fro m  the 
o th e r  s id e  fro m  th e  tim e th a t th e y  b ro u g h t  her 
o v e r  h ere  u n til sh e  d ie d  ?

A . A b o u t  $90 .00  a y e a r  in A m e r ica n  m o n e y —
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n ot from  th e b eg in n in g . It  w as a fte r  sh e  w as 
here a b o u t  tw o  y e a rs .

B y  the C o u r t :

Q. A n d  th en  it  w as in cre a se d  w h en  th e  la n d  
w as so ld  ?

A . T h e n  it  ca m e  u p  to  $90.00.
Q. Y ou  sa y  sh e  g o t  a t first $60.00  fr o m  th o  

ban k  ?
A . Y e s , that w as a lw a y s  u n til th e  la st th ree  

yea rs .
Q, A n d  w h ile  sh e  o w n e d  th e  h o u se  sh e  o-ot 

a bou t $25 .00  ?
A . T h a t w o u ld  m a k e  a b o u t  $90.00 .
Q. A n d  th en  a fte r  th e  h o u se  w as s o ld  sh e  g o t  

in terest on  4,000 m a rk s , or  200 m a rk s  ?
A . Y e s . T h e  $65 .00  s to p p e d  th e  la st  fe w  

years s in ce  th e  Y o lk s  ban k  w e n t in to  l iq u id a -
tion.

Q. W h e n  w as th e  h ou se  s o ld  ?  20
A . 1898. In  th e  y e a r  1901 th e  V o lk s  b a n k  

w en t in to  liq u id a tio n , an d  it  is  n o t  s e tt le d  y e t .
Q. A n d  th en  th e  in co m e  s to p p e d  ?
A . Y e s .
Q. Y o u r  m o th e r  g o t  fro m  th e  o th e r  s id e  $65.00  

th rou gh  th e  ban k  and a b o u t  $25 .00  fr o m  th e  
house, m a k in g  $90 .00  in a ll d o w n  to  1898 w h en  
the h ou se  w as so ld  ?

A . Y es .
Q. A n d  th en  sh e g o t  $120 a y e a r  fro m  th e  30 

oth er s id e  fo r  a b o u t tw o  y e a rs  ?
A . T w o  y e a rs .
Q. A n d  th en  sh e  o n ly  g o t  $45 .00  ?
A . O n ly  g o t  $45.00 .
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B y  M r . D u n n :

Q. T h e  in su ra n ce  p o l ic y  th a t  has b e e n  spoken  
o f  h ere , th a t  w as o n  y o u r  b ro th e r  P e te r ’s life  in 
th e  P ru d en tia l In su ra n ce  C om p a n y  ?

A . Y e s .
Q. A n d  a fter  P e ter  w e n t b a ck  to  th e  o th er  side 

w h o  k e p t  u p  th a t p o l ic y ,  w h o  p a id  th e  p re -
m iu m s ?

IQ A . T h e  la st y e a r  P eter  w as  h ere , h im  and I 
run  a s ilk  b u s in ess  in  P aterson .

Q. I w a n t to k n o w  w h o  k e p t  th e  p rem iu m s up 
a fte r  he le ft .

A . T h e  la st y e a r  it  w as  k e p t  u p  b y  P eter  and 
m y s e l f  o u t  o f  th e  b u s in ess . A fte r  P e te r  le ft  I 
k e p t  u p  the p re m iu m s  u n til th e  la s t  y e a r . N ot 
a n y  o n e  o f  th e  ch ild re n  p a id  a n y t h i n g  to  i t .  I 
a lw a y s  p a id  it  o u t  o f  m y  o w n  p o c k e t — $21.75.

B y  the C o u r t :

Q. T h e  p o l ic y  on  y o u r  b ro th e r ’ s l i fe  ?
A . Y e s .
Q. In  w h at c o m p a n y  ?
A . In  th e  P ru d en tia l.
Q. P a y a b le  to  y o u r  m o th e r  ?
A . I t  w as ju s t  to  h is e sta te . T h e n  after I 

p a id  it— w h en  P eter  w en t, it  w as  p a id  o u t  o f  the 
b u s in e ss— and th en  I pa id  it , an d  in  th e  m ean-
tim e  I w ro te  to  P eter  I w as w illin g  to  k e e p  up 

oq  th e  p o l ic y  i f  h e  tra n sferred  it  o v e r , in stead  of 
th e  esta te , m en tion  s o m e b o d y , m o th e r  or  m e— 
if  m o th e r  is liv in g  th a t m o th e r  c o u ld  h ave it— 
and  th a t i f  sh e  w as d ea d , th at I c o u ld  have it. 
S o  he d id .
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Q. H e tra n sferred  it  to  y o u r  m o th e r  ?
A . T o  m o th e r  an d  m y s e lf .

By Mr. Dunn :
Q. In  ca se  sh e  w as liv in g , an d  th e n  to  H e r -

m an, in ca se  sh e  w as d ea d  ?
A . Y e s .

The Court :— T h a t is  h a rd ly  th e  
p ro p e r  w a y  to  p ro v e  it.

Mr. Van Hovenberg : — T h is  d o e s n ’t 
e n te r  in to  th e  ca se , as I ca n  see , a t a ll.

The Court :— I am  g o in g  to  a llo w  a 
w id e  ra n ge  o f  in q u iry  in  th is  ca se .
T h e  d ifficu lty  is th a t th e  rea l u lt im a te  
issu e s  are n o t  se t fo r th  in  th e  p r o -
ce e d in g s  a t a ll. W e  h ave a bare p r o p -
o s it io n  on  on e  s id e  th a t th is  m o n e y  
b e lo n g s  to  th e  esta te , and on  th e  o th e r  20 
h a n d , th a t  it  b e lo n g s  to  the. d e fe n -
d an t. T h e  o n ly  q u a lifica tio n  o f  th a t 
is  th a t th e  b ill sta tes  it is p ro c e e d s  
from  th e  sa le  o f  th is  lan d . T h a t lea v e  
us e n t ire ly  w ith o u t  a n y  d e fin it io n  o f  
th e  rea l issu e  here , w h ich  is  th e  
o r ig in  o f  th is  fu n d . N p s u g g e s t io n  is 
m a d e  in th e  p lea d in g s  a b o u t  th at.

Q. W h e n  P eter  in  1900, w en t b a ck  to  G e r - 30 
m any, d id  he m a k e  a n y  c o n v e y a n c e  o f  his rea l 
esta te  ?

A . Y es . H e  le f t  on  th e  12th o f  O cto b e r  in  the 
even in g , and a fte r  su p p er , he sa y s , “ N o w , H e r -
m an, I am  g o in g  to  E u rop e , and  I tra n s-
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fe r  a ll th e  p ro p e r ty  to  y o u . ”  S o  P eter  and I 
w e n t  b o th  to  th e  B r io d y  B ro th ers  a t th a t time. 
A n d  h e w a n te d  to  tra n sfer  a ll th e  p ro p e r ty  in 
m y  n am e. T h e n  P h ilip  B r io d y  to ld  h im — I was 
in  a d iv o r c e  s u it— so  P h ilip  B r io d y , h e  m entions, 
h e  sa y s , “ I w o u ld n ’ t a d v ise  t h a t ;  th e re  m a y  be 
a ch a n ce  to  s e ll th e  p r o p e r ty  a t s o m e  tim e , and 
H erm an  ca n  b u y  it, b u t he ca n ’t  s e l l .”  Then 
B r io d y  sa y s , “ Y o u  ca n  p u t  a ll th e  ch a tte ls  that 

10 y o u  p o sse ss  in  H e rm a n ’s n a m e, a n d  th e  others 
y b u  had  b e tte r  p u t  in  y o u r  m o th e r ’ s n a m e .”  So 
it  w as tra n sferred  th en — th e  p ro p e r ty , rea l es -
ta te— in  m o th e r ’ s n am e, an d  th e  ch a tte ls  in  my 
n am e.

Mr. Dunn :— I  o ffer  b ill  o f  sa le  dated 
O cto b e r  9 th, 1900, m a d e  b y  Peter 
K e m p k e s  to  H erm a n  K e m p k e s . Con-
v e y s  a ll th e  g o o d s  an d  ch a tte ls  o f  the 

2q  firm  o f  K e m p k e s  B roth ers  on  property
N o . 203 M ain  s treet.

T h e  sa m e  is a d m itte d  in  ev iden ce 
b y  c o n s e n t  an d  is  m a rk e d  E xhibit 
D - l  fo r  th e  d e fe n d a n t.

Mr. Dunn:— B ill o f  sa le  d a ted  the 
sam e d a y , m a d e  b y  th e  sam e parties, 
c o n v e y in g  cer ta in  g o o d s  a n d  ch attels  
a t N o . 186 W a y n e  a v en u e , Paterson , 

30 N e w  J e rse y .

T h e  sam e is a d m itte d  in  ev iden ce  
b y  c o n s e n t  an d  is  m a rk e d  E x ib it  D-2 
fo r  th e  d e fen d a n t.
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Q. M r. K e m p k e s , w as th e  rea l e s ta te  so  c o n -
v e y e d  to  y o u r  m o th e r  and  th e  p e rs o n a lty  to  y o u  
that d a y  ?

A . Y e s .
Q. N ow , w ill  y o u  ju s t  te ll us h o w  y o u r  m o th e r  

cam e to  p u t y o u r  n am e w ith  h ers  in  th is  b a n k  
b o o k — I s h o w  y o u  a ban k  b o o k  o f  th e  P a te rso n  
S avings In s titu tio n , m a rk ed  42,105 and  m a d e  to
R. H erm an  K e m p k e s  o r  E liza  K e m p k e s .

10
T h e  sa m e is o ffered  in  e v id e n ce  an d  

m a rk e d  E x h ib it  D -3 fo r  th e  d e fe n d a n t .

Q. Is th a t the first ban k  b o o k  th at y o u r  m o t h -
er had w h en  sh e  ca m e  to  th is  c o u n tr y  ?

A . Y es .
Q. A n d  sh e  co n t in u e d  u s in g  th at u n til it  w as 

all filled  u p  ?
A . U n til it  w as all filled  up.
Q. O r ig in a lly  th a t ban k  b o o k  w as in  y o u r  qq  

m oth er ’s n am e ?
A . Y es .
Q. N o w , w ill y o u  ju s t  te ll the C ou rt 'Tiow it  

cam e to  be p la ce d  in  y o u r  n a m e ?
A . It  ca m e to  be p la ce d  in  m y  n a m e— d u rin g  

all th ose  y e a rs  I h a d  a tten d ed  to  b u sin ess  fo r  
m y m oth er . W h e n  m o th e r  le ft  fo r  E u rop e , fo r  
the la st th ree  y e a rs  th ere  w as c h e c k s  to  be  
paid. M oth er  w as v e ry  c lo s e  d o w n  in h er ban k  
a cco u n t— I can s h o w  y o u  b y  th e  d a te  th e re —  
and fou r  y e a r s ’ ta xes  w ere  b a ck  on  the p r o p -
erty , and it  a m o u n te d  to  a b o u t  $500 o r  $600 on  
taxes th at w e had  to  p a y  on  th e  p r o p e r ty  on  
W a y n e  aven u e . I c o n tr ib u te d  m y  su m  to  it  
from  the b u s in ess , to  p a y  the taxes. F ro m  th e
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b e g in n in g , 19Q0— to  1900— th is  is m y  earnings, 
fro m  P eter and m y s e lf .  I w as w o rk in g  in 
B a er ’ s an d  in  J o h n s o n ’ s & C o w d in ’ s and in 
H a n d ’ s, w h ere  I d ra w  b e tw e e n  $30.00  and 
$40.00 e v e ry  tw o  w e e k s . I g a v e  th a t m o n e y  to 
m y  m oth er . H ere  is  the first p a y m e n ts  on  May 
7th . T h ere  w as $65.00  w h a t sh e  g o t  from 
E u ro p e , an d  w h a t w e  had  sa v e d  h e r e ; that 
m a d e  the first p a y m e n ts  h ere . I t  b e lo n g e d  to 

10 th e  th ree  o f  us, and a ll th ro u g h  h ere  w e let 
m o th e r  d e p o s it , an d  I w e n t w ith  h er som e-
tim e s , and so m e tim e s  m o th e r  w e n t a lon e , but 
m o s t  o f  th e  tim e w e  w e n t  to g e th e r . N ow , 
w h e n  sh e  w en t to  G erm a n y  on  th e  28th  o f  July 
in  1898, I th in k  it  is — th en  sh e  c o m e  b a ck  from  
G e rm a n y  and sh e  d e p o s ite d  $1,658.81  ; that is 
th e  m o n e y  m o th e r  b ro u g h t fr o m  E u rop e , and 
th a t is a ll the ca sh  m o n e y  m o th e r  e v e r  brought 
fr o m  E u ro p e , e x c e p t  a fe w  d o lla rs  in  change. 

20 W h e n  sh e  la n d ed  sh e  d id n ’ t h ave a hundred 
d o lla rs .

B y  the C o u r t :

Q. M r. D u n n  a sk e d  y o u  to  sta te  a ll the c ir -
cu m sta n ce s  a b o u t  th e  ch a n g e  in  th e  ban k  book  
w h en  y o u r  n am e w as a d d ed . T e ll  a ll a bou t it.

A . T h a t h a p p en ed  in  F e b r u a r y  a y e a r  ago.
Q. F e b ru a ry , 1903 ?
A . 1903.

30
B y  M r . D u n n :

Q. J u st g iv e  us th e  c o n v e r s a t io n — w h a t hap-
p e n e d  ?

A . I sa y s  to  m o th e r , “ M oth er , y o u  are getting



I l l

qu ite  an age. T h e re  is E va  and M ina S ch ip p e rs .
T h e y  h ave th e ir  ch ild re n  b ro u g h t  u p . T h e y  
never did y o u  a fa v o r . W h o  has d o n e  a ll th e  
w ork  for  y o u  and  h e ld  th is  p ro p e r ty  up  and a ll 
thnt is th ere  ?. Y o u  o u g h t  to  m a k e  sonrje k in d  
o f  a paper to  p r o te c t  m e in ease  y o u  d ie .”  A n d  
that d a y  sh e sa y s , “ I d o n ’ t lik e  to  m a k e  a w i l l . ”
I says, “ G ive  m e s o m e  k in d  o f  a s e cu r ity . T h is  
is no e n co u ra g e m e n t  to  m e th e  w a y  th in g s  are 
now . I am  v e ry  d o u b t fu l w h eth er  it  c o m e s  10 
back . T h e  S ch ip p e rs  n ever  b o th e r  a b o u t  y o u  
at all. T h ere  is E va , sh e  liv e s  in  B r o o k ly n .
W e  a lw a y s  h a ve  co n tr ib u te d  m o n e y  to  h er and  
her s u p p o r t .”  S o  m o th e r , sh e  sa y s , “ W e  g o  to  
the ban k  and w h a tev er  w ill be  in  th e  b a n k  th a t 
w ill be y o u r  m o n e y .”  T h a t is w h a t m o th e r  te ll  
m e. S o , w e  w en t to  the ban k  and had  it  m a d e  
that w ay .

B y  the C o u r t : ^

Q. S tate  w h a t h a p p en ed  at th e  S a v in g s  In s t i-
tution , M r. K e m p k e s .

A . W e  w e n t to  the S av in gs  b an k , an d  w e  
w en t in th e  p riv a te  o ffice  to  M r. M erse lis , and 
m oth er h ad  a ta lk  w ith  M erce lis  and  
I, and on e  m an , th e  m an  w ith  th e  l ig h t  ha ir, 
u n d erstood  a l it t le  G erm a n  an d  M erse lis  c a l le d  
him  u p  ; and th e n  sh e  sa y s  sh e  w a n ted  m y  
nam e p u t on  h er b o o k  in  ca se  a n y th in g  h a p p en ed  3Q 
to her th at m o n e y  sh o u ld  be m y  p ro te c t io n .

Q. G o  r ig h t  o n — w h a t w as d o n e  ? W h a t  d id  
y ou  d o  ?

A . T h en  w e s ig n e d  a ca rd  ea ch  o n e — m o th e r



112

and I s ign ed  a ca rd . A n d  w h en  th a t b o o k  was 
filled  w e  h a d  a n e w  b o o k  th ere .

Q. A n d  th a t n ew  b o o k  w as m a d e  o u t  that 
d a y ?

A . N o , s i r ; th a t w as  on  th e  o ld  b o o k . That 
w as a b o u t  h a lf fu ll.

Q. Y o u  tu rn  to  th e  o ld  b o o k  and  te ll  us when 
it  w as  th a t y o u  w e n t  to  th e  b a n k  ?

A . I  th in k  it  w as  in  F e b ru a ry .
10 Q. F e b ru a ry , 1903 ?

A . 1903, y e s — in th a t m on th .
Q. A n d  th en  th e  o ld  b o o k  w as s till u sed , was 

it , a fte r  th a t ?
A . Y e s  ; it  w as  n o t  filled .
Q. W a s  th e  o ld  b o o k  a lte re d  in  a n y  w a y  that 

d a y ?
A . Y e s , it  w as.
Q. W h o  d id  it  ?
A . M r. M erse lis  in th e  b an k .

20 Q* W h a t  a ltera tion  d id  he m a k e  ?
A . H e  p u t  it  “ R . H erm a n  K e m p k e s  or Eliza 

K e m p k e s .”  A n d  h e a sk e d  m o th e r  i f  sh e  was 
sa tis fied  th a t w a y .

Q. H e  w ro te  th en  th ese  w o rd s  : “ R . H erm an
o r ” — I c a ll  y o u r  a tte n tio n  to  th e  fa c t  th a t that is 
a d iffe ren t in k — “ R . H erm an  o r ”  is  d ifferen t ink 
fro m  “ E liza  K e m p k e s .”  A re  th o se  w o rd s , “ R. 
H erm an  o r ”  th e  w ord s  th a t he a d d e d  ?

A . Y e s , th a t w as m ade  b y  th e  ban k , and that 
w as m a d e  b y  th e  ban k  (in d ica tin g  on  E xhibit 
D -3 ).

Q. Y o u  m ean th e  w ord s  “ R . H erm an  o r ” — 
th ose  p a rticu la r  w o rd s  w ere  a d d e d  th a t d a y  ?

A . Y e s .
Q. D id  M r. M erse lis  d o  it  ?
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A . Y es.
Q. W ith  h is  p en  ?
A . Y e s .
Q. Y o u  sa w  h im  d o  it  ?
A . Y es , on  a l it t le  ta b le  r ig h t  th ere  near h is 

desk .
Q. I ca ll y o u r  a tte n tio n  to  th e  c o v e r — d id  he 

m ake th e  c o r re s p o n d in g  a d d it io n  on  th e  c o v e r , 
the w ord s  “ R . H erm an  o r ” ?

A . Y es , ju s t  th e  sam e w a y . It w as m a d e  in  ^0 
the bank.

Q. Y o u  h a ve  to ld  u s a ll th e  ta lk  th ere  w a s 
that d a y  a b o u t  th a t ch a n g e , M r. K e m p k e s  ?

A . T h at is th e  w a y  it  c o m e  to  m e — m oth er, 
she says, “ I w ill  p r o te c t  y o u  in  th e  b an k , b u t I 
d on ’t w an t to  m a k e  a w ill. I t  is a lw a y s  tim e to  
m ake a w i l l .”

Q. T h at w as  b e fo re  y o u  w e n t to  th e  b a n k  sh e  
told  y o u  th a t ?

A . Y es . S h e  d id n ’ t w an t to  m a k e  h er te s ta - go 
m ent. /

Q. I am  a sk in g  y o u  to  sta te  w h e th e r  sh e  said 
that in the ban k  o r  b e fo re  y o u  w e n t to  th e  
bank ?

A . B e fore  w e  w e n t to  th e  ban k .
Q. D o  y o u  th in k  y o u  h ave to ld  us e v e ry th in g  

that o ccu rre d  a t th e  ban k  ?
A . W e  w en t in t o M e r s e l is ’ o ffice , and M erse lis  

to ld  us to  ta k e  a sea t, and  th en  he said  w h a t 
w as ou r  req u e st . A n d  th en  I sa y s , “ N o w , „ „  
m other, sh e  is d e a lin g  w ith  th e  b an k  a ll th ese  
years, and she w an ts  th a t m o n e y , w h a tev er  is in  
the bank , to  be tra n sferred  o v e r  to  m e, th a t sh e  
or I are th e  o n ly  o w n e rs  o f  i t . ”  A n d  M r. M e r -
selis asked  h er th en , th ro u g h  th a t  m an in  th e
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b a n k — w ith  th e  l ig h t  h a ir —h e  ca m e  in  and u n -
d e rs to o d  G erm an , s o  m o th e r  w o u ld  understand 
i t  v e r y  w e ll, o th e rw ise  h e  d id n ’ t w an t to  do 
a n y th in g  or m a k e  a ch a n g e , an d  h e  w an ted  that 
sh e  sh o u ld  be v e ry  co n te n te d  w ith  w h a t they 
d id . T h e n  m o th e r  sa y s , “ Y e s , I  w a n t th a t— it 
d o n ’t b e lo n g  to  th e  o th e r  ch ild re n . W h a tever  
is in  th e  bank  is m o n e y  th a t b e lo n g s  to  m y  son 
an d  m e — b u t n o t to  th e  o th e r  c h ild r e n .”  That 

10 is  th e  w a y  m o th e r  e x p re sse d  h e rse lf. T h a t way 
it  w as m a d e  ou t. “ N o w ,”  M r. M erse lis  says, 
“ w e  w ill  m a k e  it  o u t  ‘R , H erm an  K em pkes, 
o r  E liza  K e m p k e s . ’ Is  th at r ig h t, Mrs. 
K e m p k e s  ? ”  A n d  sh e sa id , “ Y e s .”

Q. D id  h e  te ll  h er th e  e ffe c t  o f  th a t ?
A . Y e s .
Q. W h a t  d id  h e  sa y  a b o u t  it  ?
A . H e  sa y s , “ N o w , y o u  can  ta k e  th a t bank 

b o o k  and  ta k e  a ll th e  m o n e y  o u t  an d  so  can R. 
20 H erm an  K e m p k e s , d ra w  a ll th e  m o n e y  out. 

W h o e v e r  has th a t ban k  b o o k  o w n s  th a t m oney. 
I f  y o u  c o m e  w ith o u t  th a t b o o k  w e  ca n n o t give 
y o u  a n y  m o n e y . I f  H erm an  K e m p k e s  com es  to 
th e  b a n k  w ith o u t  th a t b o o k  h e  ca n ’ t g e t  any 
m o n e y . T h e  on e  w h o  p o sse sse s  th e  b o o k  owns 
th a t m o n e y ,”  he sa y s . “ I t  b e lo n g s  to  and is 
in  th e  n am e o f  y o u  t w o .”  T h a t is w h a t Mr. 
M erse lis  sa y s  to  h e r— e x p la in e d  it  to  h er, so  she 
c o u ld  u n d ersta n d . H e  g a v e  a g re a t  dea l of 

oq  t ro u b le  to  h er. M o th er  u n d e rs to o d  everyth in g  
p e r fe c t ly  ; and  o ften  sh e  sa y s , a fter  th a t, “ never 
m en tion  to  th e  o th e rs  a n y th in g  a b o u t it .” 
A n d  w h e n  th e y  s ta rted  to  qu arre l, th e y  knew  
n o th in g  a b o u t  th a t m o n e y  w as p u t  in  m y  name.
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B y  M r . D u n n :

Q. W h e n  th e  o ld  b o o k  w as filled  u p , and  th en  
a n ew  b o o k  w as is su e d , w h a t w as d o n e  at th a t  
tim e ?

A . W e  w e n t o v e r  th e  sa m e th in g , w h e th e r  
that n ew  b o o k  sh o u ld  be m ade  in  b o th  n a m es 
again. “ Y e s ,”  m o th e r  sa id  ; “ I w an t it  jnsb th e  
sam e w a y  as th a t— R . K e m p k e s  o r  E liza  
K e m p k e s .”  T h a t is w h a t m o th e r  sa y s . i q

B y  the C o u rt:

Q. W e r e  y o u  th ere  ?
A . Y e s , 1 w a s  th ere , and  w h en  th e  m o rtg a g e  

was pa id  off, h e  a sk e d  again , and  m o th e r  c o n -
sented.

B y  M r . D u n n :

Q. D id  y o u  h a ve  to  s ign  a n y th in g  w h e n  th e  0is 
new  b o o k  w as is s u e d  ?

A . I had to  s ig n  ca rd s  again .
Q. A n d  y o u r  m o th e r  had to  s ign  ca rd s  to o  ?
A . Y e s , m o th e r  h a d  to  s ign  ca rd s  and I had to  

sign cards.

B y  the C o u r t :

Q. D id  y o u  e v e r  d ra w  a n y  m o n e y  d u rin g  th e  
life tim e o f  y o u r  m o th e r  ?

A . Y es . 30
Q. W h e n ?
A . I d ra w e d  it  h ere— n o t on  th is  n ew  b o o k —  

the o ld  b o o k . I d ra w  th is  $80 .00  h ere  (re fe rr in g  
to  b o o k ) .

Q. G ive  us th e  d a te  ?
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Q. H o w  d id  y o u  co m e  to  d o  th a t ?
A . W e  had  to  p a y  so m e  fix in g  fo r  th e  house.
Q. R ep a irs  r
A . Y e s .
Q. W h y  d id n ’ t y o u r  m o th e r  g o  and dra w  it ?
A . It  w as s u ch  a ra in y  d a y . I t  w as  quite 

ra in y .
Q. D id  y o u  m a k e  a n y  o th e r  d ra ft  ?
A . N o , th a t is  th e  o n ly  t im e  I  d ra w e d  it— and 

h ere  I d e p o s it  $30.00  and $50.00 .
Q. W h a t d e p o s its  are th o se  ?
A . Ju n e  27th and  J u ly  24th. I  re m e m b e r  well, 

th o se  t o o . I d e p o s ite d  th is  m o n e y .
Q. A n d  wTith  th o se  e x ce p t io n s , a ll the drafts 

and  d e p o s its  w ere  b y  y o u r  m o th e r  ?
A . M y  m o th e r  w as a lw a y s  l iv e ly ,  and she 

w e n t  to  th e  b an k . It  w as a lw a y s  a p lea su re  to 
h er w h en  sh e  had m o n e y  to  b rin g  to  th e  bank. 
T h is  $350.00  w e d ra w ed  w h en  sh e had  lo s t  that 
ca se  th a t S ch ip p e rs  sa id  sh e  d id n ’ t n eed  to  pay. 
$350.00 . I t  w as on  th e  29th  o f  J u ly  w h en  that 
w as  paid  to  M r. D u n n , an d  w e  t o o k  a m ortgage 
on  th e  B rid g e  s tre e t  h o u se . T h ere  w as $350.00 
th a t la w su it  c o s t  us, th a t w as p a id  o u t  o f  this 
b o o k .

Q. Y o u  sa y  th a t th e  e x p e n se s  o f  th is  law su it 
th a t y o u r  m o th e r  w as in  w as p a id  o u t  o f  th is a c -
c o u n t  ?

A . Y e s , sh e  pa id  $350.00 an d  w e to o k  a $1,000 
n ew  m o rtg a g e — w e g a v e  to  th e  S av in gs  bank to 
p a y  o ff  th e  p ro ce ss .
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B y  M r. D unn :

Q. W h a t  b a la n ce  d id  y o u  h ave  in  th e  b a n k  
after y o u  p a id  th at e x p e n se  ?

A . T h ere  w as $50 .00  a fte r  that.
Q. W h a t  is th e  d a te  o f  th a t tra n sa ction  ?
A . 29th o f  J u ly , la st  y ea r .
Q. W h e n  y o u  so ld  th is  p ro p e r ty , o r  w h en  

this p ro p e rty  w as s o ld  to  Mr. B rich , w h o  sp o k e  
to  Mr. B rich  co n ce rn in g  it  ?

A . I had so ld  th a t p ro p e r ty  first to  C h a p e lle  ^  
before  th e  f lo o d — a w eek  b e fo re  th e  f lo o d  
for $4,000. H e  p a id  $50.00  to  b in d  th e  b a r -
gain and th e  ba la n ce  he w o u ld  p a y  o n  th e  
secon d  o f  N o v e m b e r . S o  th e  f lo o d  s ta rted  in  
and a fter th e  flo o d  C h a p elle  d id  n o t  w an t to  
accep t th e  h ou se . H e  sa id  h e  w o u ld  so o n e r  lo s e  
the $50.00 than  b u y  th e  h ou se .

Q. W a s  th a t in  th e  flo o d  d is t r ic t ?
A . Y e s  ; th e  w ater w as a b o u t tw e lv e  fe e t  in  

the h ou se— or ce lla r . S o , a fte r  he d isp o se d  o f  20 
it, the h ou se  w as a ll e m p ty — u p sta irs  w as on e  
fam ily . I th o u g h t  to  m y s e lf ,  “ I k n o w  Mr. B r ich  
a cou p le  o f  y e a rs  a g o  he w an ted  to  b u y  th a t 
h ou se .”  1 sa y s  to  m y  m o th e r , “ I w ill g o  and  
see Mr. B r ich  ; h e  has o ffered  to  m e $3,000 a 
cou p le  o f  y e a rs  a g o  fo r  th a t h ou se  ; n o w , i f  I 
can sell it  to d a y  fo r  that, I w ill le t  it  g o . ”  S o  I 
w en t to  M r. B r ich  on  a S a tu rd a y , and I w a n ted  
to have h im  g o  o v e r  and  lo o k  a t the h ou se .

Q. Y o u r  m o th e r  had n o t  seen  him  y e t  ?  30
A . N o  ; d id n ’ t k n o w  M r. B rich . S o  w e  m a d e  

an a p p o in tm en t on  a M o n d a y  m o rn in g , th a t  I 
w ou ld  be at M r. B r ic h ’ s h o u se  an d  he w as g o in g  
over w ith  m e to  17 B r id g e  s tre e t , and he w o u ld
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in s p e c t  th e  h o u se  and  see  i f  it  w as su itab le , and 
i f  it  w as  he w as g o in g  to  b u y  it . S o  I asked 
$3,200 fo r  th e  h o u se . I sa y s , “ $4,000 it  was 
w o rth  b e fo re  th e  flo o d , b u t  I w ill a llo w  y o u  $800 
o f f  th e  h o u s e .”  N o ; h e  o ffered  m e $3,000, down 
in  th e  b asem en t. H e  sa id  th e  m o s t  h e  would 
g iv e  is $3,000. I sa y s , “ T h e  h o u se  is y o u rs .” 
H e  sa y s , “ Can y o u  se ll th e  h o u s e ? ”  “ Y e s ,” I 
sa y s , “ W h e n  I sa y  th e  h o u se  is  s o ld , it is 

10 y o u r s .”  S o  h e  w e n t r ig h t  u p — he d id n ’t go  to 
h is  h o u s e — w e w en t r ig h t  u p  to  th e  F alls. I 
sa y s  to  m oth e r , “ M oth er , g e t  re a d y  ; I have sold 
th e  h o u se . G e t  re a d y , an d  w e  w ill  g o  to  L aw -
y e r  D u n n , and  h a ve  th e  co n tr a c t  m a d e .”  So I 
t o o k  m o th e r  r ig h t  in  th e  n e x t  ro o m  an d  she was 
sa tis fied . S o  M r. B r ich , an d  m y  m oth er , and 
m y s e lf ,  w e  w en t to  y o u r  o ffice , and  he deposited  
a $ 100, to  b in d  th e  bargain .

Q. T h a t w as in  th e  m on th  o f  O cto b e r  ?
20 A . T h a t w as th a t sam e tim e .

Q. J u st  b e fo re  th e  flo o d  ?
A . I so ld  it  tw ice , an d  I s o ld  it  b e fo re  and 

a fte r  th e  f lo o d . I t  w as th e  first w e e k  or second 
w e e k  in  N o v e m b e r , I th in k .

B y  the C o u r t :

Q. L o o k  at th is  b o o k  (s h o w in g  w itn e ss  book).
A . N o v e m b e r  11th. T h a t is th e  v e ry  d a y -  

tw o  d a y s  I s o ld  th e  h o u se  to  h im .
30

B an k  b o o k  N o . 92,441 o ffered  in ev i-
d e n ce  an d  m a rk ed  E x h ib it  D -4 for  the 
d e fen d a n t.



B y  M r . D unn :

Q. T h at w as N o v e m b e r  11th ?
A . Y e s .
Q. T h e tra n sa ctio n  w as c lo s e d . N o w  y o n r  

m oth er w h e n  sh e  ca m e  d o w n  to  s ign  th e  a g r e e -
m ent, she w as a g o o d , h e a lth y , s tro n g  an d  a b le  
b o d y  ?

A . Y es.
Q. A n d  sh e  ca m e  d o w n  again  to  s ig n  th e  

deed  ?
A . Yes.
Q. A n d  w as p re se n t w h e n  th e  tra n sa ction  w as 

closed  ?
A . Y e s .
Q. W ere  y o n  p re se n t a ll th e  t im e  ?
A . Y es .
Q, A n d  a fte r  th e  tra n sa ction  w as c lo s e d , d id  

y o u  a cco m p a n y  h er to  the b a n k , o r  d id  sh e  g o  
a lone ?

A . It w as M r. D u n n — y o u r s e lf— and m o th e r  
and I. T h e  th ree  o f  us w e n t to  th e  ban k . W e  
paid o ff  the m o rtg a g e  and  the ba la n ce  w as a d d ed  
to the b o o k .

Q. T h ere  is an e n try  th ere  o f  $1,870  on  N o -
vem ber 12th. Is  th at the d a y  th a t th e  tra n sa c -
tion  w as c lo s e d , N o v e m b e r  1 2 th ?

A . Y e s , N o v e m b e r  12th .
Q. T h e b a la n ce  o f  t h e  m o n e y  w e n t tow a rd s  

p a y in g  o f f  th e  m o rtg a g e  to  th e  S av in gs  In s t itu -
tion , and th is  w as d e p o s ite d — cr e d ite d  in th is  
b o o k  ?

A . Y e s , in  ou r  a cco u n t .
Q. A fte r  y o u r  m o th e r ’ s d ea th , I see  24th h ere  

— $500. D id  y o u  d ra w  th a t m o n e y  o u t  ?
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A . Y e s .
Q. W h a t  d id  y o n  d o  w ith  th a t m o n e y  ?
A . T h is  m o n e y  I a d d e d  to  m y  fu n d  in  the 

S e co n d  N a tion a l B an k , an d  I sa y s  to  M ina, “ You 
are— I su p p o se  y o u  w a n t so m e  m o n e y , on  ac-
c o u n t  o f  th is ex tra  e x p e n s e s — ”  I k n o w  her hus-
ban d  w as a ll th e  t im e  w ith o u t  w o r k — and she 
sa y s , “ Y e s ” , sh e  w o u ld  l ik e  to  g e t  s o m e  m oney. 
“ W e l l , ”  I sa y s , “ I  w ill  g o  in  an d  g e t  som e 

10 m o n e y , and  g iv e  y o u  $10 0 .”  S o  I  g iv e  her $100. 
S o l  sa y s , “ E va , I w ill  g iv e  $103. S h e  has been 
v e r y  u n fo r tu n a te  la t e ly .”  S o  I g iv e  b o th  $100. 
I  d id n ’ t te ll th em  I w o u ld  ta k e  th a t fro m  the 
S av in gs  B a n k , or w h e re  I w o u ld  ta k e  it  from . I 
g iv e  e a ch  $ 100, fr o m  m y  o w n  a c c o u n t .

Q. N o w , w as a n y  q u e s tio n  ra ise d  a t a ll as to 
w h e re  y o u  g o t  th e  m o n e y  a t th at t im e  ?

A . N o , th e y  d id n ’t ra ise  a n y  q u e s t io n  at all. 
T h e y  w ere  o n ly  to o  g la d  to  g e t  so m e  m on ey .

20 Q. A fte r  y o u  w ere  m a rried , d id  y o u  v is it  your 
m o th e r  fro m  d a y  to  d a y  ?

A . Y e s , e v e ry  d a y  I w as in  P a te rso n — at least 
I h ad  fo u r  m ea ls  a w e e k  in  h er h ou se . G enerally  
tw ice  a w e e k  I had  to  g o  to N e w  Y o r k .

B y  the C o u r t :

Q. W h e r e  w as y o u r  m ill ?
A . In  th e  E sse x  m ill.

30 Q* W h e r e  is th a t  ?
A. On M ill s treet. I t  b e lo n g s  to  th e  W ater 

C o m p a n y . B e fo re  th at, I w as w ith  m y  brother 
a t th e  co rn e r  o f  M ain  an d  E llis o n  streets . W e 
h a d  a s ilk  b u s in ess  ; n o w  I h ave  g o t  a weave 
sh op .
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Q. H o w  lo n g  h a ve  y o u  had  th a t w e a v e  s h o p  ?
A . S in ce  r ig h t  a fte r  m y  b ro th e r  d ie d .
Q. H o w  lo n g  w ere  y o u  in  th e  E sse x  M ill—  

several y ea rs  ?
A . S in ce  1901.
Q. C o n t in u o u s ly  ?
A . Y e s , co n t in u o u s ly .
Q. D ow n  to  w h a t t im e ?
A . I am  th e re  y e t .
Q. A n d  th e se  E sse x  M ills , is  th a t q u ite  near 10 

you r m o th e r ’s h ou se .
A . A b o u t  fifteen  m in u te s ’ w a lk .

By Mr. Dunn ;

Q. W h o  had  ch a rg e  o f  th is  ban k  b o o k  ?
A. W e ll ,  I h a d  ch a rg e  o f  it  an d  m o th e r  h ad  

charge o f  it.
Q. W h e re  w as it  k e p t  ?
A . It g e n e ra lly  w a s  k e p t  in  m y  m o th e r ’s 

p lace. 20
Q. N ow , th ere  w as s o m e  te s t im o n y  g iv e n  h ere  

that y o u  to o k  th a t  o u t  o f  a bu reau  d ra w e r  in  th e  
presen ce  o f  M r. S ch ip p e rs  and M rs. S ch ip p e rs  on  
the d a y  a fte r— as I u n d e rs ta n d  it— th e m o th e r ’ s 
death.

The Court:— A c c o r d in g  to  th e  t e s -
t im o n y  th a t w as d o n e  in  th e  p re se n ce  
o f  M r. S ch ip p e rs  and M rs. G ross .

Q. M rs. G ro ss— th a t is r ig h t— w h en  M rs. ^  
S ch ippers  w as a t th e  h o sp ita l. Is th a t tru e  ?

By the Court :

Q. Is th a t tru e , th a t w as taken  o u t  o f  that
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d ra w er  w h ile  M rs. K e m p k e s  w as at the hospital 
— y e s  or  n o  ? W e r e  th e y  ta k e n  o u t  o f  that 
b u reau  d ra w er  w h ile  y o u r  m o th e r  w as in the 
h o sp ita l or  b e fo re  th a t ?

A . N o , a fte r  m oth er  w as in  th e  h osp ita l. It 
w a s  on  S u n d a y  or  M o n d a y , I am  n ot su re what 
d a y  it  w as— on S u n d a y  or M o n d a y . B u t, when 
m o th e r  t o o k  s ic k  sh e sa y s  to  m e , “ y o u  take care 
o f  th a t d ra w e r .”  S h e w h isp e re d  to  m e, because 

10 sh e  d id n ’ t w an t m y  s is te r  M in a— sh e d id n ’ t want 
h er to  k n o w  th a t I t o o k  th e  k e y  o u t  o f  it. I 
h ad  th e  d ra w er  lo c k e d  and  I h ad  th e  k e y .

Q. G o  ah ead  and te ll us w h a t y o u  d id .
A . T h en  m o th e r , sh e  sa y s , “ Y o u  lo o k  after 

th a t— y o u  k e e p  th e  k e y  o f  th e  d r a w e r .”  Then I 
t o o k  th e  papers  and  to o k  th e m  a ll h o m e — all 
th e  m o rtg a g e s , M r. S e h ip p e rs ’ , and d e e d s  from 
th e  e sta te  w e  h a v e  o n  th e  F a lls , and  th e  bank 
b o o k s — I to o k  it  a ll o v e r  to  m y  h ou se  and I have 

20 g o t  it  th ere  y e t .
Q. A n d  -you have had  p o sse ss io n  o f  th ese  ever 

s in ce  ?
A . E v e r  s in ce , y e s . I c o l le c t  the ren ts and I 

p a y  th e  d e b ts — e v e r y th in g  th a t has b een  done.

B y  the C o u r t :

Q. H o w  d id  y o u  co m e  to  c o l le c t  th e  rents ?
A . I a lw a y s  d id  b e fo re .
Q. A n d  so  y o u  th o u g h t  y o u  had  a right to 

30 k e e p  o n  ?
A . Y e s , th e y  n ev e r  b o th e re d  th e m se lv e s  a bit 

a b o u t  it. I ju s t  k e p t  o n  th e  w a y  as when 
m o th e r  w as liv in g .



123

By Mr. Dunn:

Q. D id  y o u  h a ve  a n y  u n d ersta n d in g  w ith  y o u r  
sisters a fter  th e  w ill w as p ro b a te d  as to  w h e th e r  
y o u  w ou ld  ta k e  ch a rg e  o f  the p ro p e r ty  an d  c o l -
le c t  the ren ts  ? W h a t  w as th e  u n d e rs ta n d in g  ?

A . T h at 1 k e e p  th e  ren ts  and , e v e r y  y e a r , o r  
h a lf yea r , or w h a te v e r  th e y  w aut, I am  w illin g  
to m ake a s ta te m e n t o f  w h a t has b een  d o n e , 
and w h at has b een  c o l le c te d . W h a te v e r  is le ft  j q  
over is to  be d iv id e d  a m on g  th e  th ree  o f  u s.

Q. D id  y o u  e v e r  sta te  to  a n y b o d y  th a t th a t 
m on ey  d e p o s ite d  in  th e  S av in gs  ban k  w as a pa rt 
o f  y o u r  m o th e r ’ s e s ta te — b e lo n g e d  to  y o u r  
m oth er ?

A . N o, sir. I a lw a y s  sa y  it  is m y  m o n e y , b u t  
it was ou r jo in t  n am e, o u r  jo in t  m o n e y . B u t I 
never sa ys  th a t th a t m o n e y  w as to th e  e s ta te .

Q. H ere  is a s ta te m e n t  th a t I s h o w  y o u .
That is y o u r  figu res , is it  ?

A . Y es ; th e y  are m y  figu res.
Q. A n d  th ere  has b een  so m e  ta lk  in re fe re n ce  

to it, and w e  d o n ’t seem  to  be  ab le  to  u n d ersta n d  
those figu res. W h y  w as th a t s ta te m e n t m a d e  ?

The Court:— W h a t  is it  th a t is 
sh o w n  th e  w itn e ss— E x h ib it  w h a t ?

Mr. Dunn :— E x h ib it  C -4.

The Witness :— W h e n  I w en t o v e r  to  E v a ’s, I 30 
sp ok e  to  h er th is  w a y  : I sa y s , “ n o w ” — sh e w as 
in clin ed  to  h ave  th e  p ro p e r ty  so ld  and all th a t—  
Is a y s , “ N o w , h o w  w o u ld  it  b e  i f  w e  k e e p  th a t 
p rop erty  u n til w e  h ave a ch a n ce  to  s e ll it  f r e -
qu en tly  ; it  w ill  b e  b e tte r— w e can  o b ta in  a
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b e tte r  p r ice , th an  i f  w e  se ll it  in  a h u r r y .”  So, 
I sa y s , “ N o w , fo r  in sta n ce , 1 h ave  g o t  $  1811.26 
in th e  b an k . T h e re  is $1217. $550 that all 
c o m e  to  a b o u t  $3578— in c lu d in g  m y  m o n e y — I 
d o n ’ t w an t to  sa y  th a t th a t m o n e y  is  you rs— 
th a t is , th a t m o n e y  w as in  m o th e r ’ s and my 
jo in t  n am e, b u t  m o th e r  m ea n t it  fo r  m e .”  So I 
sa y s , “ I w ill g iv e  th is  m o n e y  to  th e  ba lan ce  and 
p a y  o f f  th a t m o rtg a g e , an d  th en  w e  w ill  have a 

10 c le a r  in co m e  e v e r y  y e a r  u n til w e  h ave  a chance 
to  se ll th e  p r o p e r t y .”  T h en  sh e o b je c te d . But, 
y o u  k n o w , I d id n ’t  w an t to  p u t th a t th in g  that I 
w a n ted  to  g iv e  th em  th a t— I w a n ted  to  pay off 
th a t first m o rtg a g e  th a t is on  th e  p ro p e r ty  and 
h ave  fu ll  ch a rg e  o f  i t ; ta k e  in the re n t  and  pay 
th e  ta xes  and  h a ve  fu ll  ch a rg e  o f  it, and  get all 
m y  m o n e y  b a ck , th is  $1811.

B y  the C o u r t :

20 Q. D id  y o u  te ll M rs. G ross  th a t y o u  expected  
to  ta k e  o u t  th e  $1,811 ?

A . Y e s .
Q. B e fo re  or  a fte r  th e  se llin g  o f  th e  la n d — you 

d id n ’ t te ll  h er  y o n  e x p e c te d  to  se ll th e  T o to w a ?
A . N o , I sa id  w e h ad  b e tter  w a it  u n til w e had 

a g o o d  ch a n ce  to  se ll it. I t  is  a n ice  p rop erty .
Q. J u st te ll  e v e ry th in g  y o u  sa id  a b ou t that 

$1,811.
A . W e ll ,  I add  th a t to  th e  a m ou n t, I says. I 

30 w a n ted  to  h a ve  it  so  th a t w e  c o u ld  p a y  o ff that 
first m o rtg a g e  th a t w as on  ou r p ro p e rty . I 
w a n te d  to  b e  c lea r  o f  it  and  h ave  a c lea r  incom e.

B y  M r . D un n  :

Q. W a s  sh e w illin g  to  d o  th a t  ?
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A . N o — sh e o b je c te d  to  it.
Q. W h a t d id  th e y  o b je c t  to  ?
A . T h e y  w a n ted  to  d iv id e  it.

B y  the C o u r t :

Q. Mr. D unn p ro b a b ly  m ean s y o u  to  sa y  w h a t 
Mrs. G ross  sa y s . Y o u  are te llin g  us n o w  a b o u t  
you r h av in g  a ta lk  w ith  M rs. G ross , w h en  y o u  
put th ese  figu res  d o w n , and  y o u  to ld  h er y o u  
w ould  p u t in  th e  $1,811 ?

A . Y e s , I w as g o in g  in , jo in  in.
Q. N ow , co u n s e l a sk s  y o u  w h a t o b je c t io n  she 

m ade ? D id  sh e  o b je c t  ?
A . Y es .
Q. W h a t  d id  sh e  sa y  ?
A . T h at is so  lo n g , I ca n n o t rem em b er. S h e  

ob jected  and  th a t  is  a ll— th at is s o  lo n g . I 
don ’t re ca ll e v e r y  w ord .

B y  M r . D unn :

Q. W h a t  rea son s  d id  sh e  g iv e  ?
A . I c o u ld n ’ t sa y  n o w . T h a t is s o  lo n g  a go , 

not that I d o n ’ t w an t to , b u t  r e a lly  I ca n ’ t r e -
m em ber. I w a s  th ere  in h er h o u se — I d o n ’ t 
th ink I w as th e re  an  h ou r.

B y  the C o u r t :

Q. Can y o u  te ll u s  w h y  sh e  sh o u ld  o b je c t  to  
you r p a y in g  y o u r  o w n  m o n e y , th is  $1,811 ?  80

A . S he w a n te d  th a t  $1,800 . I sa id , “ O h, n o , 
this $1,800, w h a t is in  th e  b an k , m o th e r  o f  h er 
free w ill g iv e  m e th a t. S h e  p u t  it  in  ou r  s e p a r -
ate nam es. T h a t h as n o th in g  to  d o  w ith  th e  e s -
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ta te .”  I to ld  her that and I to ld  m y  o ld e r  sister 
a b o u t  it.

Q. It y o u  to ld  M rs. G ross  th a t th is  $1,811 
b e lo n g e d  to  y o u  and  th a t it  was in  y o u r  name, 
w h y  d id  she o b je c t  to  y o u r  p u ttin g  it in to  this 
fu n d  to  p a y  th e  m o rtg a g e  o f f  th a t w as on her 
p ro p e r ty  as w e ll as y o u r s  ?

A . S h e  d id n ’ t w an t it. S h e sa y s , “ T h at is not 
o n ly  y o u rs , b u t it b e lo n g s  to  m e a lso  and to 

10 M in a .”  I s a y s ,  “ Y o u  h a v e n ’ t g o t  a n y  righ t to 
i t . ”  I sa y s , “ F ro m  w h o  d id  th a t m o n e y  c o m e ?  
M o th er  d id n ’ t earn  th a t m o /ie y . It  w as earned 
b y  u s— P eter  and  m e — and g iv e n  to  m oth er to 
p u t in th e  b a n k .”

Q. W a s  a n y th in g  sa id  in  th a t conversation  
a b o u t y o u r  h a v in g  $300 ?

A . In  th at co n v e rs a t io n — le t ’ s see  w h at was 
th a t, aga in . T h e re  w as s o m e th in g — oh , $300, 
w as m ade  in th e  w ill in fa v o r  o f  E va  and Mina 

20 K e m p k e s — $300 e a ch — th e re fo re , sh ou ld  have 
b een  $700, g iv e n  to  m e— sh e w as g o in g  to  give 
m e th at, b u t th is  m o n e y  w h a t m o th e r  sa y s— this 
$700, th a t w as a m o rtg a g e , M r. D u n n  has got 
n o w — I ca n ce lle d  a b o u t a m on th  and  a h a lf be-
fo re  m oth er  d ie d . I ca n ce lle d  th a t m o rtg a g e  in 
th e  C o u n ty  C le rk ’s  o ffice .

Q. Y o u  ca n ce lle d  th e  m o rtg a g e  b e fo re  she 
d ie d  ?

A . Y e s , m o th e r  had th a t in  m y  m ill.
30 Q. H o w  d id  y o u  ca n ce l it, b y  p a y in g  her the 

m o n e y  ?
A . I g a v e  h er as m u ch  b a ck  as sh e  gave me.
Q. In  w h a t form  ?
A . It  w a s  in th e  fo rm  o f  n o th in g . Your 

H o n o r , 1 w an t y o u  to  u n d ersta n d , th is  mort-
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gage I ga ve  to  m oth er  on e  t im e— free  and  c lea r  
— not that I n eed ed  the m o n e y  or o w e d  h er th e  
m oney. A  m an w as g o in g  fco have a ju d g m e n t  
against m e b eca u se  I c o u ld  n ot p a y  h im  at the 
tim e a b ill o f  $450. I sa y s  to  m oth er , “ I w ill 
give y o u  a m ortg a g e  on  th a t p la ce — n ot that I 
don ’t w an t to  p a y  that a m ou n t o f  m o n e y ” — b u t 
I have to  p a y  her taxes fo r  y ea rs  b a ck , an d  I 
have as m u ch  to  d o  as I p o s s ib ly  can . A n d  I 
says, “ I g iv e  y o u  a m o r tg a g e .”  10

Q. Y o u  m ean  y o u  g a v e  th is  m o rtg a g e  th a t y o u  
speak o f  w ith o u t r e c e iv in g  a n y  m o n e y  ?

A . Y es.
Q. A n d  a m on th  b e fo re  y o u r  m oth er  d ied  sh e 

signed a ca n ce lla t io n  ?
A . Y es, Mr. D u n n  has g o t  it.
Q. W h a t w as sa id  a b o u t  $300 b e tw e e n  y o u  and  

Mrs. G ross ?
A . W e ll, it  c o m e  th is  w ay  : M oth e r  sa y s , 

“ That m o n e y  y o u  d o n ’ t o w e  to  m e, an d  I g iv e  20 
y ou  that m o rtg a g e  b a c k .”  M y  s is te r  M ina sh e 
m entioned  th is  $700. S h e sa y s  $700 I o w e  to  
m other, and sh e  w a n te d  a se co n d  m o rtg a g e  a lso  
given, b eca u se  I had th is  m o rtg a g e  ca n ce lle d , or 
she w anted h er m o rtg a g e  off. M oth er  sa y s ,
“ N o, y o u  h ave  g o t  th is  $500 in  cash  m o n e y  and  
$50.00 b e fo re  ; I ca n n o t g iv e  y o u  that m o n e y , b u t  
I can ’ t g iv e  y o u  th a t m o n e y  ; b u t H erm a n ’s 
m ortgage w as o n ly  a m o rtg a g e  g iv e n  to  m e so  
as to  secu re  h im , so  th a t h is p la ce  w as n o t  g o -  q q  
ing to be s o ld .”  S o  m y  m o th e r  sa y s , I s h o u ld  
have $300 m ore . I t  w as m y  s ister  w h o  m ade  
the w ill— it  w as n o t  m y  m o th e r .

Q. I a sk ed  y o u  to  te ll  w h a t w as said b e tw e e n
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y o u  an d  M rs. G ross  a b o u t  th e  $300. Ju st what 
w as sa id  and ta lk ed  a b o u t  ?

A . A b o u t  th is  $300. T h is  w as th e  afternoon, 
an d  I ju s t  w en t th ere  an d  g iv e  h er th a t check 
and o n ly  s ta y e d  a h a lf h ou r, and  I ca n ’t  rem em -
ber v e ry  w e ll. I ca n ’ t  sa y .

Q. Y o u  sa y  y o u  to ld  M rs. G ross  th at the 
$1,811 b e lo n g e d  to  y o u  ?

A . Y e s .
Q. T h a t y o u  w ere  w illin g  to  p u t it  in  and have 

th e  fu n d  all a p p lied  to  p a y  o ff  th is  m ortg a g e  for 
$2,600 ?

A . Y e s .
Q. A n d  y o u  to ld  h er fu rth e r  th a t y o u  were 

w illin g  to  w a it  an d  g e t  y o u r  m o n e y  b a ck  by de -
g re e s  and  ta k e  tim e to  se ll th e  p ro p e r ty  ?

A . Y e s .
Q. A n d  th en  y o u  sa id  th a t so m e th in g  was 

said  a b o u t  $300, an d  th en  y o u r  s is te r  said she 
w an ted  h er o n e -th ir d  o f  th a t m o n e y , th e  $1,811 
an d  y o u  sa y  th a t y o u r  s is te r  d e n ie d  th at you 
had a r ig h t  to  it. A n d  th en  th e re  w as som e-
th in g  sa id  a b o u t th e  $300.

A . I t  w as on  a c c o u n t  o f  th is  $300— becau se in 
th e  e sta te  it  sa y s  ea ch  o n e  is  g iv e n  $300 extra 
th a n  I. W h a t  fo r  d id  th e y  h ave  $300 ex tra ?  
T h a t w as w h a t I o b je c t  to . I  w a n ted  th at $300 
as w e ll. I sa id , “ Y o u  d isp o se  o f  th is  $300, and 
M ina d isp o se  o f  th a t $300 an d  th en  I w an t noth -
in g — I o n ly  w an t eq u a l s h a re s .”

Q. D id  y o u  te ll h er i f  sh e  w o u ld  a llo w  y o u  to 
h ave  $300 so  as to  m a k e  y o u  eq u a l w ith  them, 
th en  y o u  w o u ld  le t  th is  m o n e y  g o  in  to  pay  off 
th e  m o rtg a g e  ?



129

A . B u t n o t  to  le a v e  i t  in  a ll th e  tim e . T h a t 
was n ot in m y  m ea n in g . I to ld  h er th at.

Q. W h e r e  w as th e re  a n y  ga in  in  th a t p r o p o s i -
tion to  y o u r  s is te rs  ?

A . 1 th o u g h t  th is  w a y  w as a g o o d  w a y .
Q. W h y  th e  w ill c le a re d  o ff  y o u r  m ortg a g e , i f  

it had n o t been  c le a re d  o f f  a lre a d y . T h e  w ill  o f  
you r m oth er  c le a re d  o f f  th a t $700 m o rtg a g e .

A . T h at w as c le a re d  o f f  b e fo re .
Q. T o  m ak e  it  su re  th e  w ill c le a re d  it  off, to o  ?  10
A . N o , it w a sn ’t  m a d e  o f f  c lea r . Y o u  k n o w , 

m other w as on  h er d ea th  bed  and M ina sh e  m e n -
tioned this : S h e  sa y s , “ T h e  $700 th a t H erm an  
ow e y o u , and w e  are e n t it le d  to  a t le a st  $30 . ”
The w ill was m a d e  b y  M ina. S h e  w as th e  first 
one to  m en tion  it  at m o th e r ’ s d ea th  b e d — to 
m ake a w ill. ■

Q. Y o u  sa y  th a t th is  m o rtg a g e  w as g iv e n  fo r  
no con s id era tion  n o w , and  y o u r  m o th e r  v e r y  
prop erly  ca n ce lle d  it, w hen  y o u  w an ted  to  h a v e  20 
it ca n ce lled . T h a t w as s o m e  m on th s  b e fo re  sh e  
died ?

A . Y es .
Q. W h e n  sh e m a d e  h er w ill, she a lso  in  th a t 

will cleared  th e  m o rtg a g e  o f f ?
A . M ina th o u g h t  th ere  w as $700 th a t I o w e d  

m other on th e  m o rtg a g e .
Q. Y o u r  m oth er  in  h er Will sa y s , “ I g iv e  a n d  

bequeath  u n to  m y  so n  R h e in h o ld t  H e rm a n  
K em pkes o u t  o f  th e  p ro p e r ty  o w n e d  b y  m e in  30 
the S tate o f  N ew  J e rse y , th e  su m  o f  $700 w h ich  
he ow es to  m e .”  W h a t  $700 w as th a t ?

A . I d o n ’ t k n o w .
Q. D id  y o u  o w e  h er $700 ?
A . N o, sir ; I d id  n ot. It  fu r th e r  reads in the
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w ill  th a t sh e  b eq u ea th s  m y  b ro th e r  W ilh e lm  
th a t 4,000 m a rk s  w h ic h  h e  o w e  to  her. He 
n e v e r  o w e d  h er a d o lla r .

Q. D o  I u n d e rs ta n d  w h e n  y o u r  m o th e r  made 
th is  w ill on  th e  21st o f  N o v e m b e r , 1903, y o u  did 
n o t  o w e  h er  $700 ?

A . I d id  n ot.
Q. D o  y o u  k n o w  w h a t sh e  re fe rre d  to  when 

sh e sp o k e  o f  y o u r  o w in g  h er $700 ?  D o  you 
10 k n o w  w h a t sh e  m ea n t b y  th a t c la u se  in  her 

w ill  ?
A . I d o  n ot. I k n o w  w h a t M ina m ea n t— from 

th e m o rtg a g e . S h e  m ea n t a b o u t  th a t m ortgage 
— th a t I o w e d  her on  th a t  m o rtg a g e . Betw een 
m o th e r  an d  I, w e  k n o w  b e tte r .

Q. Can y o u  ex p la in  h o w  it  w as  th a t your 
m o th e r  ca m e  to  s ign  th is  w ill in  w h ich  she gives 
y o u  $700 w h ich  sh e  sa y s  y o u  o w e  h er, i f  y o u  did 
n o t  o w e  h er a n y th in g  at a l l ?  H o w  d id  she 

20 c o m e  to  sa y  th at, d o  y o u  k n o w  ?
A . T h ro u g h  m y  s is te r  M ina.
Q. T h e n  y o u  m ean  y o u r  m o th e r  d id  not un-

d ers ta n d  w hat sh e  w as d o in g  ?
A . N o , sh e  d id  n o t  u n d e rs ta n d  w h a t she was

d o in g .
Q. A n d  y o u  th in k  th a t th is  s ta tem en t came 

fro m  y o u r  s is te r  ?
A . Y e s — I k n o w  it.
Q. A n d  y o u  th in k  th a t r e a lly  y o u r  sister re- 

on fe rre d  to  a d e b t  on  th is  m o rtg a g e  th a t w as can-
c e l le d — y o u  th in k  th a t th e  $700 m en tion ed  in 
th e  w ill r e a lly  is  th e  sam e as th e  su p p o se d  m ort-
g a g e  d e b t ?

A . Y e s .
Q. T h e  m o rtg a g e  is fo r  $900 ?

\



131

A . W e  m a d e  th a t m o rtg a g e  fo r  a $1,000.
W h at I o w e d  to  M r. L e v y  w as fo u r  h u n d re d  an d  
som e o d d  d o lla rs .

Q. I ca ll y o u r  a tte n t io n  to  th is  ch a tte l m o r t -
gage w h ich  is  p ro d u ce d  h ere .

A . I a lw a y s  th o u g h t  it  w as fo r  a $1,000.
Q. D o  y o u  k n o w  h o w  y o u r  s is te r  th e n  c o u ld  

have re fe rred  to  $700 as th e  d e b t  d u e  on  th at 
m ortgage ?

A . Y es , sh e  a lw a y s  sa y s  th a t I o w e  th a t $700 i o  
on that m o rtg a g e , b u t  b e tw e e n  m o th e r  and I, w e 
k n ew  th at th a t m o rtg a g e  I g iv e  to  m o th e r  to  
p ro tect m y s e lf  t o  k e e p  th e  m ill bu sin ess .

Q. Y o u  to ld  y o u r  s is te r , M rs. G ross , th a t she 
(M rs. G ross), had $300 in  th e  w ill and M rs. S ch ip - 
pers had $300 in  th e  w ill, and to  be eq u a l, y o u  
w anted to  have $300 y o u r s e lf ,  i f  sh e  w o u ld  le t  
you  have th at, th en  y o u  w o u ld  a llo w  th is  $1,811 
to go  in te m p o ra r ily  ?

A . Y es. . 20
Q. B ut a fte rw a rd s  it  w o u ld  all have to  be p a id  

back. Y o u  u n d e rs to o d  th a t ?
A . Y es , and  th e y  u n d e rs to o d  it.
Q. A n d  sh e  re je c te d  y o u r  offer b eca u se  sh e 

cla im ed she had  an eq u a l sh are  in th a t $1,811 ?
A . Y es.

Mr. Dunn:— C a n ce lled  ch a tte l m o r t -
g a g e , d a ted  D e ce m b e r  1st, 1900, o f -
fe re d  in  e v id e n ce .

> • . 3 0
T h e  sam e is m a rk ed  E x h ib it  D -5

fo r  th e  d e fen d a n t.

By Mr. Dunn :

Q. I w ill rea d  y o u  a c la u se  o f  th e  w ill , Mr.
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K e m p k e s  : (R e a d in g )— “ F o u rth . I g iv e  and be-
q u e a th  u n to  m y  so n  W ilh e lm  K e m p k e s , resi-
d e n t in  C re fe ld , G e rm a n y , 3,000 m ark s to be 
p a id  to h im  o u t  o f  th e  su m  o f  4,000 m a rk s  which 
h e  o w e s  to  m e  ; th e  rem a in in g  1,000 m arks of 
said su m  o w in g  to  m e  fro m  m y  son  W ilh e lm , I 
g iv e  and  b eq u e a th  to  m y  son , re s id e n t o f  Nuess, 
G e rm a n y , to  be h e ld  b y  h im  fo r e v e r .”  A t  the 
t im e  th is  w ill w as m ad e , d id  y o u r  b ro th er  owe 

10 h er a n y  m o n e y  ?
A . H e  d id n ’t o w e  h er a d o lla r .
Q. W h e n  sh e  w en t to^G erm any in  1898, w asn’t 

a ll th ese  th in g s  se tt le d  ?
A . Y e s , a ll se tt le d . I g iv e  y o u  the papers 

fro m  th e  G erm a n  C ou rt.

B y  the C o u r t :

Q. W h e n  y o u r  m o th e r  ca m e  b a c k , d id  she not 
20 lea v e  4,000 m ark s in  y o u r  b ro th e r ’ s h an ds ?

A . N o , sir. T h is  4,000 m a rk s  w e re  divided
1.000 to  M ina, 1,000 to  G e n e v ie v a  K e m p k e s  and 
1,000- to  R . H erm an  K e m p k e s . In  1898 when 
m o th e r  w as in  E u ro p e , th a t w as.

Q. H o w  lo n g  a fte r  th e  la n d  w as so ld  ?
A . T h e  sam e y e a r  w h en  th e  h ou se  w as sold.
Q. I u n d e rs to o d  th a t a fter  th e  h ou se  w as,sold , 

th ere  w as a d iv is io n  o f  part o f  th e  p r ice  o f  15,000 
m a rk s .

A . T h a t w as fo r  th e  h o u se .
Q. A n d  th en  y o u r  m o th e r  ca m e  b a ck  and left

4.000 m a rk s  s till th ere  ?
A . T o  dra w  in te re s t . B u t it  w as d iv id ed  a l-

r e a d y  b y  h er and  m y  b ro th ers  in  th e  o ld  cou n -
tr y , o n ly  sh e  had th e  r ig h t  to  d ra w  in terest as
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lon g as sh e  liv e d , u n til a h a lf y e a r  a fte r  h e r  
death , it  s h o u ld  b e  d iv id e d  b e tw e e n  th e  fo u r  o f  
us.

The Court:— W e  h ave  n o  p a p ers  
h ere  to  s h o w  that.

Mr. Dunn :— I w ill  s ta te  h ere  th a t 
th e  o r ig in a l p a p er  u n d er  th e  sea l o f  
th e  C ou rt o v e r  th ere  I lo a n e d  to  M r. i q  
V an H o v e n b e rg  a b o u t  th ree  w e e k s  
a go , an d  I have n o t been  a b le  to  find  
it  s in ce .

Mr. Van Hovenberg :— I w as u n d er  
the im p re ss io n  th a t it  h ad  b een  r e -
tu rn ed  to  M r. D u n n .

The Court:— Y o u  had b e tter  have it.

By the Court: 0 „

Q. Mr. K e m p k e s , d o  I u n d ersta n d  th a t y o u  
say that th e  4,000 m a rk s  w h ich  are re fe rred  to  
in this w ill as a d e b t  d u e  fr o m  y o u r  b ro th e r  to  
his m oth er, w as n o t th e  4,000 m a rk s  th a t y o u r  
m other le ft  o u t  o f  th e  p u rch a se  m o n e y  in C re- 
feld  w hen she ca m e  b a ck  to  th is  c o u n tr y  ?

A . N o, it  w as n o t  h er m o n e y  n o  m ore . It  w as 
d iv id ed .

Q. W h e n  y o u r  m o th e r  m a d e  th is  w ill and u n -
dertook  to g iv e  to  W il l ia m  K e m p k e s , her son , in  39 
C refeld, 3,000 m a rk s  o u t  o f  th e  4,000 m ark s 
w hich  she sa y s  in  h er w ill W illia m  o w e d  to  her, 
w hen she did that, d o  y o u  s a y  th a t sh e  d id  n ot 
have in h er m ind  th is  4,000 m a rk s  th a t sh e  had 
le ft over th ere  ?
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A . Y e s , s h e  m ig h t  h a v e  h ad  it  in  h er mind 
th a t sh e  o w e d  it, b u t  sh e  d id n ’ t.

Q. T h e n , y o u  th in k  y o u r  m o th e r—
A . I f  w e  g o  to m o rr o w  w e  ca n  c la im  on r 1,000 

m a rk s  an d  m y  b ro th e r  has to  p a y  it.
Q. T h e n  y o u  th in k  y o u r  m o th e r  d id  n ot know 

w h a t sh e  w as d o in g  w h en  s h e .m a d e  th is  w i l l?
A . N o , sh e  w as su fferin g  so  m u ch  pain, and 

a ll th a t, th a t sh e  w as n o t a b le  to  m a k e  a w i l l -  
10 an d , as I sa y , th is  w ill  w as m a d e  b y  m y  sister.

B y  M r . D u n n :

Q. A ft e r  th e  w ill  w a s  p ro b a te d , y o u  qualified 
as an e x e cu to r  ?

A . Y e s .
Q. T h e re  w as n o  d isp u te  or  a figh t in refer-

e n ce  to  th e  w ill  a t th a t  t im e  ?
A . P ro b a tin g  th e  w ill  in  th e  p ro b a tin g  office ? 

20 Q. In  th e  S u rro g a te ’ s o ffice , y e s  ?
A . Y e s , I had  q u ite  a q u arre l.
Q. T h e re  has b een  n o  la w su it  in  re feren ce  to 

th e  w ill— a co n te s t  or s u i t ?
A . N o .
Q. T h ere  is a n oth er  p a p er  th ere  th at I would 

lik e  to  ca ll y o u r  a tten tion  to , th a t M r. Schippers 
sa id  y o u  g a v e  to  h im — it is m a rk e d  E xh ib it  C-5 
— and at th e  t im e  o f  g iv in g  it  to  h im , y o u  stated 
th a t y o u  w e re  w illin g  to  d iv id e  u p  th is  m on ey  if 

q q  y o u  g o t  $300. N o w , w ill y o u  exp la in  to us 
a b o u t th a t $300 ?

A . T h is  m o n e y — th at has ju s t  th e  sam e mean-
in g . I ca n n o t sa y  a n y  d ifferen t. M y  idea  was 
to  c lea r  o f f  th a t m o rtg a g e  and a fter  c learin g  off 
th a t  m o rtg a g e — th ere  w as n o  m o n e y  to  do it,
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but n ot w ith  th e  in te n t io n  o f  g iv in g  it  to  th e m .

Q. N ow , w as a n y  a tte m p t m a d e  to  a d ju s t  th is  
m atter b e fo re  y o u  ca m e  in to  C ou rt, b e fo re  it  w as 
brou gh t in to  C ou rt— w as a n y  a tte m p t m a d e  to  
settle  th is  d isp u te  b e tw e e n  y o u  b e fo re  y o u  ca m e  
into C ou rt w ith  y o u r  s isters  ?

A  Y es . W h e n  w e  le ft  th e  S u rro g a te ’ s o ffice  
— they ca lle d  m e all k in d s  o f  n am es. S o , I sa y s , 
“ N ow , y o u  ta k e  y o u r  la w y e r  and I w ill  ta k e  m y  
law yer, and le t  th e  tw o  la w y e rs  se ttle  th e  w h o le  
question  to g e th e r . W h a te v e r  th e y  d e c id e  I am  
satisfied w ith . L a w y e r  W e iss  is a m an  o f  g o o d  
recom m en d a tion , an d  he sp ea k s  G erm an  and 
English  b o th  p e r fe c t ,”  I sa y s , “ y o u  en g a g e  L a w -
yer W e iss , and I e n g a g e  L a w y e r  D u n n .”  A n d  
w hatever th e y  a gree  to  I am  w illin g  to  d o . It  
was on  the sam e d a y  a t 'n o o n  w h en  w e le ft  th e  
S u rrogate ’s o ffice . S o  th e y  w en t fro m  the S u r -
roga te ’s o f f ic e — E va  and  M ina— d o w n  to  the 
Court H o u se  again  an d  had a co n v e rsa tio n  w ith  
Mr. W e iss . I s h o w e d  th em  w h ere  his o ffice  w as 
there, and I w e n t  b a ck  an d  I w en t to  see  M r. 
Dunn. It was a lm o s t  se tt le d , as m u ch  as I u n -
d erstood , w h en  th is  S ch ip p e rs  in te r fe re d  and 
transferred th e  m a tter  to  V a n  H o v e n b e rg . A n d  
it was all m ixed  up.

Q. Y o u  ca m e  in  c o n ta c t  w ith  y o u r  s isters  th a t 
day, a fter, d id  y o u  n o t— y o u  had a co n v e rsa t io n  
w ith y o u r  s is te rs  a fte rw a rd s , in re fe re n ce  to  the 
settlem en t— w h a t w ere  y o u  w illin g  to d o  a t th at 
tim e to a vo id  a la w s u it  ?

A . I w an ted  to  d iv id e  e v e ry th in g  equal w ith  
them , but I d id  n o t m e n tio n  w h a t w as in the 
bank. I d id  n o t  m en tion  th a t a t all. T h en  I
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sa y s , “ I w ill  a d d  th a t to  w h a t w e  h ave , and we 
w ill  ta k e  th a t and  c le a r  u p  th e  p ro p e r ty , and we 
w ill  w a it  u n til w e  h ave a ch a n ce  to  se ll it. I 
h a ve  so ld  th e  p ro p e r ty  in  B r id g e  s tre e t  and I can 
se ll th a t p ro p e r ty . I am  fa ir ly  a cq u a in ted  and 
w h e n e v e r  I ca n  g e t  b e tw e e n  $5,500 or $6,000 I 
w ill  se ll it. T h en  w e  w ill  d o  far b e tte r  than if 
w e  so ld  it  in  a h u rry  or  at a u c t io n .”

Q. A n y  a rra n gem en ts  m ade th a t d a y  w hereby
10 y o u  sh o u ld  ta k e  ch a rg e  o f  th e  p ro p e r ty  ?

A . Y es , a t th e  tim e in  y o u r  o ffice , I think.
'  T h en  th e y  sa id  fo r  th e  p re se n t  I c o u ld  have 

ch a rg e  o f  th e  p ro p e r ty .
Q. D id  y o u  co m e  in co n ta c t  w ith  y o u r  sisters 

a fte r  th e  in su ra n ce  p o l ic y  w as p a id , in  reference 
to  m a k in g  th em  an offer o f  a se tt le m e n t— adjust 
th is  m a tter  ?  D id  y o u  h ave  a n y  conversation  
w ith  th em  ?

A . A t  th e  t im e — after th e  in su ra n ce  ?
20 Q. Y e s , a fte r  th e  in su ra n ce  w as d ep os ited  in 

th e  b an k . D id  y o u  co m e  to  an y  a g reem en t with 
th em  ?

♦A. N o , w e d id  n o t  c o m e  to  a n y  agreem en t.
Q. D id  y o u  h a ve  a n y  co n v e rs a t io n  w ith  them 

th a t d a y  th e  m o n e y  w as d e p o s ite d  in  the b an k ?
A . T h e  in su ra n ce  m o n e y  ?  M ina d id  not 

w a n t m e to  h o ld  th e  s lip . S h e  w an ted  L aw yer 
W e is s  to  h o ld  the s l ip — th e ce r t if ica te  o f  deposit. 
L a w y e r  W e is s  g iv e  the ce r t if ica te  o f  d e p o s it  to

30 m e ‘Q. Can y o u  find it  n ow  ?
A . I ca n n o t  find it a fte r  th e  fire.
Q. B u t th e  m o n e y  is in  th e  b a n k  y e t  ?
A . Y e s , b u t  th e  s lip  is bu rn t up. I t  was in
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our b e d room  in  th e  d ra w e r— ou r h ou se  and  fa c -
to ry  bu rn ed  d o w n  at P o m p to n .

By the Court :

Q. W h a t ce r t if ica te  are y o u  sp e a k in g  o f  n o w  ?

Mr. Dunn :— I am  sp e a k in g  n o w  o f  
th e  ce r t if ica te  o f  d e p o s it  in  th e  G e r -
m an  b a n k  o v e r  in  P aterson . It  w as 
a c h e c k  from  th e  P ru d en tia l In s u r -. ® 
a n ce  C o m p a n y  fo r  th e  in su ra n ce  o n  
P e te r ’s life . T h a t w as d e p o s ite d  to  
th e  jo in t  a c co u n t  o f  th e  e x e cu to rs .

By Mr. Dunn :

Q. Is M r. S ch ip p e rs  h ere  on  fr ie n d ly  term s 
w ith y o u  ?

A . N o, sir ; th a t m an w o u ld  d o  a n y th in g  
against m e th a t he ca n  p o s s ib ly  th in k  o f— w o rse  20
than a stran ger.

Cross Examination by Mr. Van Hovenberg :

Q. Y ou  b o a rd e d  w ith  y o u r  m oth er  a n u m b e r  
o f years ?

A , I n ever board ed  w ith  m y  m oth er . I liv ed  
w ith  m y  m o th e r  u n d er  fin an cia l c ir cu m s ta n ce s .

Q. D id  y o u  p a y  h er ?
A . Y es , e v e ry th in g .
Q. A n d  y o u  liv e d  th e re  ?  30
A . Y es.
Q. H ad y o u r  m ea ls  th ere  and  b oa rd ed  th e re  ?
A . I ju s t  liv e d  th e re  as y o u  w o u ld  have y o u r  

son live w ith  y o u .
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Q. Y o u  w ere  w o rk in g  an d  h ad  a b u sin ess  all 
th is  t im e  ?

A . Y e s .
Q. A n d  I u n d ersta n d  th a t y o u  tu rn ed  the 

m o n e y  th a t y o u  u se d  o v e r  to  y o u r  m o th e r  for a 
n u m b e r  o f  y e a rs  ?

A . Y e s .
Q. W h ile  y o u r  m o th e r  o w n e d  th is  property  

in  B r id g e  s tree t, in  T o to w a , sh e  re ce iv e d  rents
10 fo r  it , d id n ’ t sh e  ?

A . Y e s .
Q. Q u ite  an in co m e  ?
(Q u estion  n o t  a n sw e re d .)
Q. W h e n  d id  sh e b u y  th e  B r id g e  s tree t prop-

e r ty  ?
A . In  1896— 1895 or  1896— e ith er  on e  o f  the 

tw o  y ea rs . P e ter  b o u g h t  th a t, n o t  m y  m other.
Q. D id  y o u  e v e r  a sk  y o u r  m o th e r  to  m ake a 

w il l  ?
20 A . Y e s , I  a sk e d  m o th e r  a c o u p le  o f  times 

a n y w a y .
Q. A n d  w h o  w e n t fo r  M r. M erz th e  d a y  the will 

w as d ra w n  ?
A . I  d id .
Q. W h o  in s tru c te d  Mr. M erz h o w  to  draw 

th a t w ill  ?
A . I b o u g h t  a s lip  o f  p a p er a lon g .
Q. W h o  w ro te  it  ?
A . I w ro te  it .

30 Q. D id  y o u  w rite  on  th a t s lip  o f  paper the 
item s co n ta in e d  in  th is  w ill ?

A . Y e s .
Q. “ I g iv e  to  m y  son  $750 w h ich  h e  ow es  me ?
A . Y e s .
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Q. D id  y o u r  m o th e r  a sk  y o n  to  w rite  it  d o w n  ?
A . M ina a sk e d  m e.
Q. D id  y o n r  m o th e r  a sk  y o u  to  w r ite  it  

dow n  ?
A . N o, M ina a sk e d  m e.
Q. Y o u  w ro te  th a t ite m , d ra fted  th a t o u t , n o t  

a ccord in g  to  y o u r  m o th e r ’s in s tru c tio n s  th e n , 
but a cco rd in g  to  y o u r  s is te r ’ s, and  y o u r  s is te r  
asked y o u  to  d o  th a t Y

A . I f  y o u  w ill a llo w  m e to  te ll  th e  s to r y , 10
Q. P lease  a n sw er th e  q u e stio n .
A . Y es  and n o . M o th e r  sh e  t o o k  s ie k  on  

T u esday  n ig h t an d  o n  T h u rsd a y  m orn in g  sh e  
sent fo r  m e.

The Court :— O ne m o m e n t, M r. 
K e m p k e s , y o u  are h ere  to  a n sw er 
th e  q u e s t io n s .

Q. D id  y o u r  m o th e r  te ll  y o u  to  p u t th a t item  
in the d ra ft o f  th e  w ill  in  rega rd  to  th e  $750 ?

A . N o, sir.
Q. W h o  to ld  y o u  to  d o  it  ?
A . M ina.
Q. Y o u  w ro te  it  d o w n  in  a d ra ft  ?
A . Y es .
Q. D id  y o u r  m o th e r  te ll  y o u  to  m a k e  th ese  

other item s, in  fa c t , d id  sh e  g iv e  y o u  th e  o th e r  
item s and  data  ?

A . N o , sir.
Q. D id  sh e  te ll y o u  a n y th in g  a b o u t th e  w a y  

she w an ted  h er  es ta te  le ft  ?
A . N o, it  w as M ina w h o  m a d e  it.
Q. W h e re  w ere  y o u  w hen  M ina g a v e  th e se  in -

stru ction s ?
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A . I w as in  th e  sam e ro o m  w ith  m oth er and 
M ina— in  th e  sam e r o o m — and a fte rw a rd s  I was 
in  th e  k itch e n . I w a n ted  first n o t to  go  into 
th a t, an d  sh e  m a d e  s u ch  a q u arre l.

Q. D id  y o u  d ra w  th a t o u t  in  th e  presen ce  of 
y o u r  m o th e r  ?

A . I sa y s , “ A ll  r ig h t , w h a tev er  y o u  say I 
w ill  w rite  d o w n .”  T h a t is w h a t  I d id .

Q. D id  y o u  o w e  y o u r  m o th e r  $750 at that 
10 t im e  ?

A . N o , sir.
Q. D id  y o u  s a y  t a n y th in g  to  y o u r  mother 

w h e n  y o u r  s ister  a sk e d  y o u  to  p u t  in  th a t $750 ? 
D id  y o u  m a k e  a n y  o b je c t io n  to  y o u r  m oth er  ?

A . I sa y s , “ W h a te v e r  y o u  s a y  X w ill  write 
d o w n ,”  and  w ith  th a t in s tru c tio n  I w ent and 
w ro te .

Q.. Y o u  w ere  sa tis fied  ?
A . Y e s .

20 Q. T h e n  y o u  d re w  th is  d ra ft  and  y o u  went to 
M r. M erz w ith  it and w as th a t th e  d a y  the will 
w as  s ig n e d  ?

A . T h a t w as  on  th e  S a tu rd a y  w h e n  mother 
ca m e  to  th e  h o sp ita l.

Q. T h a t y o u  d re w  th e  d ra ft— th a t w as on Sat-
u rd a y  ?

A . T h a t w as fro m  F r id a y  to  S a tu rd a y — that 
n igh t.

Q. A n d  y o u  w e n t to  M erz w ith  th is  d r a ft ?  
o0 A . Y e s .

Q. A n d  d id  M r. M erz d ra w  th e  w ill  a ccord in g  
to  y o u r  w ritte n  m e m o ra n d u m  th a t y o u  gave 
h im ?  Is  th is  w ill a c co r d in g  to  w h at you 
h a n d ed  to  M r. M erz ?

A . A s  m u ch  as I can  sa y .



Q. W h o  w ere  p re se n t  b e s id e s  th e  w itn e sse s  
w hen  th at w ill w as s ig n e d  ?

A . N o b o d y , o n ly  m o th e r .
Q. W a s  M r. M erz th e re  ?
A . M erz, m o th e r  and M r. O tten  and  M r. Cliff.
Q. D o  y o n  sa y  th a t y o u r  m o th e r  d id  n o t  k n o w  

w hat she w as d o in g  ?
A . WTell, m o th e r  sh e  has b een  su fferin g  v e r y  

hard.
Q. D o  y o u  sa y  th a t sh e  d id  n o t k n o w  w h a t  10 

she was d o in g  ?
A . I d o n ’ t th in k  sh e d id  a t th a t t im e — she 

d idn ’t k n o w  w h a t sh e  w as d o in g .
Q. Y o u  h eard  th e  w ill read  o v e r  to  h er th a t 

day ?
A . N o, sir ; I w as in  th e  n e x t  ro o m .
Q. H o w  c lo s e — th e  d o o r  o p e n  ?
A . N o, sir ; th e  d o o r  w as sh u t.
Q. Y ou  d o n ’ t k n ow  w h o  read  th e  w ill to  h er ?
A . N o, sir. > 20

B y the C o u r t :

Q. Y o u  d o n ’t k n o w  w h e th e r  it w as rea d  or 
not ?

A . N o, w e  w e re n ’t th ere .

B y  M r. Van H o ven b erg  :

Q. Y o u  w e re  a n x io u s  to  h ave h er m a k e  a 
wiU ? 3Q

A . Y es , w h en  sh e w as so u n d  and h e a lth y .
Q. H ad y o u  a sk e d  h er a sh o rt  t im e b e fo re  h er  

death to  m a k e  a w ill  ?
A . Y es , w h en  w e so ld  the h o u se , I sa y s , 

“ N ow , m oth er , y o u  are sou n d  and h e a lth y  n o w .



m a k e  a w ill , and  w h ile  y o u  k n o w  w h at it is 
y o u r  d u ty  to  d o . ”

Q. D id  y o u  ev er  d ra ft  a w ill fo r  y o u r  m other, 
an d  a sk  h er to  s ign  it , an d  te ll h er th a t  w as the 
k in d  o f  a w ill  th a t y o u  w a n ted  h er  to  m a k e  ?

A . I d id  o v e r  a y e a r  ago .
Q. A n y th in g  sa id  in  th a t d ra ft  a b o u t  th e  $750 ?
A . I d o n ’t k n o w . I t  m a y  be tw o  y ea rs  ago, 

o n e  I m a d e  u p  w ith  a p e n c il , o r  som eth in g . I 
10 d o n ’ t k n o w  w h a t it  is . I m a d e  o n ce  a co p y  of 

so m e th in g , b u t  i f  I ev er  read  it  to  m oth er , I am 
n o t  sure.

Q. W a s  a n y th in g  sa id  in  th a t d ra ft  a bou t the 
$1811 th a t w as in  th e  S a v in g s  B a n k  ?

A . N o , it  m u st h a ve  b e e n  a b o u t tw o  years 
a g o  [b e fo re  m o th e r  d ie d , w h e n  I m ade once 
a d e scr ip t io n  an d  p u t  it  in  m y  b e d ro o m  in the 
d ra w er.

Q. Y o u r  m o th e r  a lw a y s  k e p t  p o sse ss io n  o f the 
20 b a n k  b o o k  ?

A . N o t  a ll th e  t im e . 1 d id  o n ce  in  a w hile .
Q. S h e a tten d ed  to  g e tt in g  h er ren ts  in , didn ’ t 

sh e  ?
A . S h e  c o l le c te d  an d  I c o l le c te d .
Q. S h e  w as a ca re fu l w om an  a b o u t  m oney 

m a tters , w a sn ’ t sh e  ?
A . Y e s , sh e  a lw a y s  w as v e r y  ca re fu l,
Q. D o  y o u  k n o w  M r. O tten  ?
A . Y e s , as lo n g  as he liv e s  in  ou r neighbor- 

qq  h o o d .
Q. Is h e  a re sp e c ta b le  m an th e re — a property 

o w n e r  ?
A . S o m e  sp ea k  g o o d  and  sp ea k  bad  o f  him . I 

d o n ’ t k n o w .
Q. Y o u  k n o w  h im  to  be an h o n e st  m an ?
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A . A s  m u ch  as a n y  on e . S om e  tim e a g o  w e  
were o ften  in  h is p la ce , b u t n o w  I d o n ’ t g o  th e re .

Q. A fte r  y o u r  m o th e r ’s d ea th , d id  y o u  ca ll  a t 
his h ou se  ?

A . I th in k  I d id , he has g o t  a beer sa lo o n , an d  
we w en t in  th ere  fr e q u e n t ly .

Q. A n d  d id  y o u  h a ve  a n y  co n v e rs a t io n  w ith  
him in rega rd  to  th e  m o n e y  th a t w as in  th e  
bank, th is $1811 ?

A . I d o n ’ t re ca ll that. 10
Q. D id  y o u  ta k e  a b a n k  b o o k  o u t  o f  y o u r  

p ock et and sa y , “ I f  m v  s is te rs ” — or w ord s  to  
this e ffe ct— “ d o n ’t a gree  to  g iv e  m e $300, I 
will c la im  this m o n e y . It  is m y  m o th e r ’s ”  ?

A . N o.
Q. Y ou  say  w h en  M r. O tten  sa y s  a n y th in g  o f  

that sort, he is n o t  te llin g  th e  tru th  ?
A . I d o n ’ t s a y  a n y  s u ch  th in g .
Q. W h e n  M r. O tten  sa y s  y o u  sa id  th at, y o u  

say he is n o t  te llin g  th e  tru th  ?  20
A . I d o n ’t  sa y  it.
Q. W e  w ill ta k e  th e  tim e  th at y o u  w e n t to  

B rook lyn , w h e n  y o u  saw  y o u r  s ister  and  y o u  
gave her th is  sta tem en t. W h a t  d id  y o u  sa y  to  
her ?

A . I d id n ’ t g o  th ere  w ith  a sta tem en t. I 
didn ’t  g ive  h er th a t sta tem en t. S h e had a p ie ce  
o f paper ly in g  th ere , and  n o w , I sa y s , “ F o r  in -
stance, w e  w ill  m a k e  it  th a t w a y .”

Q. H ad y o u  a n y  co n v e rsa t io n  b e fo re  w ith  y o u r  30 
sister, a b ou t th is $1,811 ?

A . W h e n  sh e  c la im e d  th a t sh e  th o u g h t  it  w as 
hers, her esta te , I sa y s , “ N o , it is n o t  th e  esta te  
— it is p e rso n a l.” ,
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Q. W h e n  y o u  w ro te  it , w ere  y o u  on  friendly 
te rm s w ith  y o u r  s is te r  ?

A . Y e s .
Q. H a d  y o u  d isp u te d  a b o u t $1,800 ?
A . F o r  su re , b e ca u se  a fte r  th a t w e  cou ldn ’t 

p a y  o f f  th a t m o rtg a g e .
Q. T h o se  are a ll y o u r  fig u re s— E x h ib it  C -4 ?
A . L e t  m e se e — so m e  are m y  figu res and some 

is n ’ t.
10 Q. P o in t  o u t  in  th e  p a p er  th e  figu res that are 

n o t  y o u r s  ?
A . T h e re  is $1,811.20, $1,217.50, $8,028.76, 

$113.80.

B y  the C o u r t :

Q. Y o n  are n o w  rea d in g  th e  figu res in  the left 
hand co lu m n  in  th e  m id d le  o f  th e  pap er below 
th e  figu res  $268.06 and  a ll th at d o w n  to the 

20 b o t to m  fro m  $268.06 d o w n  to  th e  b o tto m , you 
d id  n o t  w rite  ?

A . N o .
Q. H o w  a b o u t th is  “ $500— M in a” — y o u  didn ’t 

w rite  th a t ?
A . N o , sir.
Q. A n d  h ow  a b o u t  th e se  figu res  on th e  right 

h an d  sid e  o f  th e  p a p er  ?
A . T h a t is  m y  figu res.
Q. T h e  u p p e r  part is  in  y o u r  h a n d w ritin g  ?
A . Y e s . . . .
Q. D o w n  t o  |568 is . in  y o u r  h a n d w ritin g , is 

it  ?
A . Y e s .
Q. H o w  a b o u t th is  fro m  $678.13 d o w n ?  Is 

th a t in  y o u r  h a n d w rit in g  ?
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A . Y es .
Q. A l l  o f  th a t co lu m n  is in  y o u r  h a n d w rit in g  ?
A . Y es .
Q. A ll  on  th is  s id e  o f  th e  p a p e r  is in  y o u r  

han dw ritin g , e x ce p t in g  th is  p o r t io n  on  th e  lo w e r  
part o f  the le ft  h an d  co lu m n  ?

A . Y e s .
Q. T u rn in g  th e  p a p er  ov e r , is  th ere  a n y th in g  

there th at is n o t  in  y o u r  h a n d w rit in g  ?
A . Y e s . 10
Q. A l l  in  y o u r  figu res  ?
A . Y es .
Q. I u n d ersta n d  th a t th is  p ie ce  o f  p a p er w as 

blank th ere  on  the ta b le , and  y o u  d id  th is  fig u re - 
ing there as y o u  sat th ere  ?

A . Y e s , w h en  w e  sa t and  ta lk ed .

By Mr. Van f fo v e n b e r g :

Q. Y o u  co n s id e re d  th is  $1800 y o u r  m o n e y  ?  20
A . Y es .
Q. B u t y o u  to ld  y o u r  s is te r  y o u  w ere  w illin g  

to put it in  th e  e s ta te  to  p a y  o ff  th e  m o rtg a g e  on  
the T otow a  p r o p e r ty  ?

A . Y es.
Q. A n d  y o u  w o u ld  d o  th a t i f  w h a t— i f  sh e  

w ould  agree th a t y o u  g e t  $800 ?
A . N ot to  se ll it , I to  h ave ch a rg e  o f  it,
Q. A n d  d id  y o u  a sk  h er fo r  a n y  m o n e y  ?
A . O ut o f  the e sta te  I w an ted  $300.
Q. A n d  d id  y o u  sa y  a n y th in g  a t th e  t im e  

about w h en  th is  m o n e y  s h o u ld  b e  re fu n d e d  to  
you  ?

A . N o, th ere  w as n o  t im e  m en tio n e d . T h e r e -
fore, I w an ted  to  h ave ch a rg e  o f  th e  p lace .
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Q. Y o n  h a v e  h ad  ch a rg e  o f  th e  p ro p e rty  since 
y o n r  m o th e r ’ s d e a th  a ll th e  tim e  ?

A . A l l  th e  tim e . •
Q. Y o u  are c o l le c t in g  th e  ren ts  th ere  t o d a y ?
A . Y e s .
Q. W h e r e  is th a t m o n e y  n o w , M r. K em p k es  ?

Mr. Dunn:— I o b je c t  to  th e  ques-
tion . H e  is e x e cu to r  o f  th e  estate 

IQ a u th o r ize d  b y  th e  o th e r  executor,
a cco rd in g  to  h er te s t im o n y , to  do it 
as th e  a g e n t o f  th e  esta te , and Mr. 
V a n  H o v e n b e rg  is a sk in g  h im  where 
th e  m o n e y  is , w h ich  h e  has co llected  
w h ile  h e  has b een  a ctin g  as agent.

The Court:— T h e  q u e s tio n  can be 
a n sw ered  i f  y o u  p ress  i t  an d  want to 
g o  in to  th a t q u e stio n .

2q  Q. D id  y o u  m o th e r  sp ea k  E n g lish  ?
A . P re tty  fa ir fo r  an o ld  la d y .
Q. D id  sh e te ll  M r. M erse lis  to  ch an ge  this 

b a n k  b o o k  to  y o u r  n am e ?
A . Y e s .
Q. D id  y o u  g o  to  th e  S av in gs ban k  at any 

t im e  w ith  M r. S ch ip p e rs  a fte r  th e  m oth er  died 
to  d ra w  a n y  m o n e y ?

A . N o .
Q. D id n ’ t y o u  g o  th ere  on e  d a y  ? 

oq  A . N o , sir.
Q. D id n ’t  y o u  w an t to  d ra w  so m e  m oney 

th ere  and th e y  w o u ld n ’ t g iv e  it  to  y o u , because 
y o u  w o u ld  n o t  le a v e  th e  b o o k  ?

A . N o , sir ; o n ly  so m e  t im e  a g o  I deposited  
s o m e  m o n e y  th ere  in th e  S av in gs  B an k , and Mr.
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M erselis sa y  th a t  S ch ip p e rs  and  M ina had  b e e n  
there and had  p u t  an in ju n ctio n  on  it.

Q. D id  y o u  e v e r  h a ve  a n y  co n v e rs a t io n  w ith  
Mr. O tten, w ith  y o u r  m o th e r  b e in g  p resen t, in  
regard to  y o u r  o w in g  y o u r  m o th e r  so m e  m o n e y  ?

A . I n ever d id . F a m ily  affairs I d o n ’ t sp e a k  
o f to o th er  p e o p le .

Q. D id  y o u  e v e r  h ear y o u r  m o th e r  in  c o n v e r -
sation w ith  M rs. O tten  in  rega rd  to  th a t ?  W e re  
you  ever p resen t a t a n y  co n v e rs a t io n  ?  10

A , N ot w h en  w e sp ea k  a b o u t fa m ily  affairs.
Q. H ave  y o u  e v e r  b een  at M r. O tten ’ s p la ce  

with y o u r  m o th e r  w ith in  the la st y e a r  or so  ?
A . S evera l tim es  I ta k e  m y  m o th e r  th ere , 

e sp ecia lly  in th e  s u m m e r-t im e , to  h ave a g la s s  
o f beer.

Q. D id  y o u  e v e r  h ave  a n y  co n v e rs a t io n  w ith  
you r m oth er and  Mr. O tten  to g e th e r , w h en  y o u r  
m other sa id  a n y th in g  a b o u t  m o n e y  m a tters  b e -
tw een y o u  and h er  ?  20

A . N o, sir.
Q. W h e re  d id  y o u  g e t  th e  k e y  to  the bu reau  ?
A . F rom  th e bureau .
Q. W h e n  w as it  ?
A. F rom  th e  b u rea u — th a t first n ig h t th at 

m other w as s ick .
Q. W h o  had  th e  k e y  a t th e  t im e  ?
A . S he sen t r ig h t a w a y  in  the m orn in g  fo r  m e 

to be over t h e r e ; an d  M in a— it w as m o th e r ’s 
christen ing d a y — sh e g e n e ra lly  c o m e  and p a y  q q  
the in terest on  $550, and  sh e w as e x p e c te d  
about d in n er tim e.

Q. Y o u  fo u n d  th e  b an k  b o o k  in th e  d ra w e r  ?
A . Y es, w h ere  w e  g e n e ra lly  k e p t  it.
Q. D id  y o u  te ll y o u r  s ister , M rs. G ross , at th e
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tim e  y o u  saw  h er in  B r o o k ly n , or  an y  other 
t im e  th a t y o u  w o u ld  d iv id e  th e  b a la n ce  o f this 
$1,800, b e tw e e n  th e m  i f  t h e y  w o u ld  consent 
th a t y o u  h a ve  $300, o th e rw ise  y o u  w ou ld  keep 
th e  m o n e y  fo r  y o u r s e l f  ?

A . N o , sir ; I d id  n o t .
Q. D id  y o u  te ll  y o u r  s ister , M rs. Schippers, 

th a t, or w o rd s  to  th at e ffe c t  ?
A . N o , sir ; I sa y s  I w as w illin g  t o  p u t it  up to 

10 p a y  o ff  th e  m o rtg a g e .
Q. D id  y o u  e v e r  te ll M r. S ch ip p e rs  th a t ?
A . N o , sir.
Q. D id  y o u  e v e r  sh o w  M r. S ch ip p ers  the 

b a n k  b o o k  and  te ll  h im  i f  th e y  d id  n o t  consent 
to  th a t y o u  w o u ld  k e e p  th e  m o n e y  ?

A . I d o n ’ t  th in k  S ch ip p e rs  ev er  seen  the bank 
b o o k  u n til to d a y , b eca u se  m o th e r  n ever  wanted 
any of. th e  S ch ip p e rs  to  be  in  th a t draw er. It 
w as o n ly  m y s e lf— th ere  n ev er  c o m e  a n y  o f  the 

20 S ch ip p e rs  or Eva in  m o th e r ’ s r o o m  in  that top 
d ra w er, an d  w h en  sh e  t o o k  s ic k  th e  first thing 
sh e d o n e  w as, sh e  sa y s , “ Y o u  ta k e  th a t key, 
and  so  I d id .

B y  the C ou rt :

Q. W a s  sh e ta k en  s ick  s u d d e n ly  ?
A . Y e s — stra n g u la tion  o f  th e  in testin es .

B y  Mr. Van H o ven b erg  :

Q. I sh o w  y o u  a pap er and ask  y o u  if that is 
in  y o u r  h a n d w rit in g  ?

A . Y e s  ; m y  h a n d w rit in g . T h a t  paper must 
h a v e  b een  le ft  in  m y  b e d ro o m  b u re a u  drawer. 
T h a t  is m y  h a n d w rit in g .
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Q. W h a t  is it, M r. K e m p k e s  ?
A . I d o n ’ t k n o w . I t  is so  lo n g  a go .
Q. It is w ritten  in  G erm a n  ?
A . Y e s  ; I can  tra n sla te  it. (R e a d in g ), “ I,

Mrs. E liza b eth  K e m p k e s , b eq u ea th  m y  son s , 
H erm an and P eter  K e m p k e s , th e  h ou se , 17 
B ridge street, an d  l o t ; th e  h o u se , 186 W a y n e  
avenue, and th e  lo t , th e  h ou se  192 W a y n e  a v e -
nue, and th e  lo t , 188 and 190 W a y n e  a ven u e .
M y son , H erm an  K e m p k e s , sh a ll a lon e  b e  a tto r - 10 
ney o f  it  u n t il— m y  son , P eter  K e m p k e s , w ish e s  
— there is an o p p o r tu n ity  to  se ll th e  p ro p e r ty .
M y d a u gh ter, M ina , $500, an d  m y  son , H erm an ,
$700, C re fe ld , Y o lk s  ban k , 3,000 m a rk s , and the 
d iv idends, and th e  m o n e y  w h a t is h ere  in  th e  
Paterson S av in gs  In s titu tio n , th at to g e th e r  sh a ll 
be d iv id ed  in five  p a rts , fo r  W ilh e lm , W ilh e l-  
mina., Eva, H erm an  and  P eter K e m p k e s . T h en  
shall m y  d a u g h ter , E va , g e t  $275, ex tra . T h e  
m ortgage o f  H erm an  on  his m ill, he d o n ’ t n e e d  20 
to p a y .”  T h is  has b een  m ade a b o u t th e  t im e  
w hen P eter w as a b o u t  a y e a r  in  th e  o th e r  c o u n -
try, I th in k , in  1901, s o m e tim e . I d ra w  that 
and la y  it  in th e  b e d ro o m  d ra w er, and so  S ch ip - 
pers m ust have fo u n d  it  in  the fu rn itu re  th a t  
was d iv id ed .

Q. Y ou r m o th e r  w o u ld  have k n o w n  w h at she 
was do in g  i f  sh e  h ad  s ig n e d  th at ?

A . Y es, and th a t p ro p e r ty  w as n o t her p r o p -
erty. It  w as P e te r ’ s and  m y  p ro p e r ty , 'o n ly  i t  30 
was in m o th e r ’ s n am e te m p o ra ry .

T h e  fo r e g o in g  paper fro m  w h ich  th e  
w itn ess  has ju s t  rea d  is o ffe re d  in  e v i-
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com p la in a n t.

Q. W h e n  y o u r  m o th e r  b o u g h t  th is  property 
d o w n  in  B r id g e  s tree t, w as th e re  a m ortgage 
on  it  ?

A . Y e s .
Q. I  m ean  th e  o th e r  m o rtg a g e — n o t  th e  m ort-

g a g e  th a t w as p a id  o f f  at th e  t im e  o f  th e  sale of
10 th e  p ro p e r ty  to  M r. B r ich , b u t  a n oth er  m ort-

g a g e  ?
A . Y e s , o th e r  ndortgage.
Q. W a s  th ere  a n oth er  m o rtg a g e  ?
A . Y e s .
Q. D id n ’ t y o u r  m o th e r  p a y  it  o f f ?
A . T h a t o th e r  m o rtg a g e , it  w as  m ade  to  her. 

D r. H in d le  had  th e  first m o rtg a g e  o f  $2,000, and 
m o th e r  h ad  a se co n d  m o rtg a g e  fo r  $1,500. It 
w as  g iv e n  to  h er b y  P eter , b u t  n o t  a ca sh  mort-

20 g a g e .
Q. W e ll ,  a m o rtg a g e  n o t g o o d  fo r  an y th in g?
A . Y e s .

B y  the C o u r t :

Q. On th e  B r id g e  s tre e t  p ro p e r ty  ?
A . Y e s .
Q. A n d  then  a fte rw a rd s , I u n d ersta n d  y ou  to 

sa y , th a t P eter c o n v e y e d  it  to  y o u r  m oth er, did 
he ?

30 A . In  1900. In 1896 P eter  fa ile d  in  H am il-
t o n ’s M ill. S ch ip p e rs  w as h is  forem an . He 
fa ils  an d  th en  h e  g iv e s  m o th e r  th a t m ortgage 
o f  $1,500 to  s e cu re  h is p ro p e r ty .

Q. A fte r w a r d s , d o  I u n d e rs ta n d  y o u  to say
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that P eter c o n v e y e d  th e  p r o p e r ty  to  y o u r  m o th e r  
— n ot the m o r tg a g e — b u t a fte rw a rd s  d id  h e  s e ll  
the p ro p e rty  to  y o u r  m o th e r  ?

A . H e ju s t  tra n sferred  it  ov e r , th e  sam e n ig h t  
he le ft fo r  E u rop e .

Q. T h at w as in  w h a t y e a r  ?
A . In  1900— fo u r  y e a rs  a fte rw a rd s — 1900, o n  

the 12th o f  O cto b e r .

By Mr. Van Hovenberg: 10

Q. D id n ’t a p a rty  n a m ed  H in d le  h a ve  a m o r t -
gage on th at B rid g e  s tre e t  p ro p e r ty  ?

A . T w o  th ou sa n d  d o lla rs .
Q. A n d  d id n ’t y o u r  m o th e r  p a y  th a t o f f ?
A . In 1902, sh e  p a id  th a t off.

M A R Y  K E M P K E S  sw o rn  fo r  th e  d e fe n d a n t.

Direct Examination by Mr. Dunn : 20

Q. M rs. K e m p k e s , y o u  are the w ife  o f  H e r -
man K e m p k e s  ?

A . Y es.
Q. A n d  w h en  w ere  y o u  m arried  to  h im  ?
A . T he 29th o f  A p r il , 1903.
Q. A n d  w h ere  w e re  y o u  liv in g  a t th a t t im e  ?
A . P om p to n  L a k e s .
Q. A nd e n g a g ed  in  b u s in ess  th ere  ?
A . Y es . gQ
Q. A n d  h o w  lo n g  d id  y o u  co n t in u e  in b u s in ess  

there after th a t t im e  ?
A . U n til la st  M a y , w h e n  w e  w ere  b u rn ed  ou t.
Q. Y o u r  m ill w as b u rn ed  and d e s tr o y e d  ?'
A . Y es.

MN1



152

Q. W e re  y o u  a cq u a in te d  w ith  M rs. K em pkes, 
H e rm a n ’ s m o th e r , in  h er life t im e  ?

A . Y e s .
Q. H o w  lo n g  had  y o u  k n o w n  h er ?
A . I h a d  o n ly  k n o w n  h er a fe w  w e e k s  before 

w e  w e re  m a rried .
Q. A n d  s in ce  y o u  w e re  m a rried , b e fo re  her 

d ea th , h ad  y o u  had  o c c a s io n  to  see  her fre-
q u e n t ly  ?

10 A . Y e s , q u ite  fr e q u e n tly .
Q. W h a t  w as h er p h y s ic a l  and  m en ta l condi-

t io n  as far as y o u  k n o w  ?
A . I fo u n d  h er k in d  o f  d e lica te  looking 

w o m a n , th in  w om an , b u t  s t ill  sh e  w as strong and 
rob u st.

Q. A s  far as h er b u s in ess  a b ility  w as con -
ce rn e d  ?

A . S h e w o rk e d  re a lly  h a rd er  th an  I w ou ld  ex-
p e c t  in  a w om a n  o f  h er age .

20 Q- W a s  sh e in te ll ig e n t  ?
A . In te llig e n t , p r e t ty  g o o d  in  figu res, and 

e v e ry th in g . I w as su rp r ised .
Q. D u rin g  th a t t im e  fro m  th e  tim e o f  your 

m arriage  to  H erm an  u p  to  th e  tim e  o f  her death, 
w h a t w as H e rm a n ’ s cu s to m  in  re fe re n ce  to  visit-
in g  h is m o th e r  ?

A . H e  d id n ’ t l ik e  to  m a k e  a n y  change, be-
ca u se  th e  m o th e r  w as k in d  o f  q u eer  in  her age, 
and w a n ted  to  h a ve  h im  arou n d  h er the sam e as 

„ „  b e fo re . H e  c la im e d  h e  o u g h t  to  k e e p  up the 
' - h a b it  o f  g iv in g  h er m o n e y  an d  p a y in g  the ex -

p en ses  ju s t  th e  sam e as b e fo re . F or  quite a 
w h ile — tw o  or  th ree  m o n th s— I d id n ’t receive 
a n y  m o n e y  at all.



Q. W o u ld  y o u r  h u sb an d  ea t th ere  n e a r ly  
ev ery  d a y  ?

A . I  su p p o se  h e  a te  h is d in n er  o n ce  in  a w h ile . 
H e w en t o v e r  m o s t ly  to  see  th e  m oth er , an d  
she fe lt  m o re  sa tis fied  w h en  he ca lle d  o n  her,

Q. H ave y o u  ca lle d  on  M rs. K e m p k e s  w ith  
H erm an ?

A . Y es .
Q. A n d  th e ir  re la tio n s  w e re  a lw a y s  fr ie n d ly  

and h a p p y  ?
A . O f co u rse , th e y  o n ce  in  a w h ile  h a d  l it t le  

argum ents, as u su a l, bu t w h e n  I  fo u n d  o u t  it  
was a q u a rre lso m e  fa m ily , I  n ever  b o th e re d  
m uch w ith  th em .

Mr. Van Hovenberg :— N o q u e stion s .

Mr. Dunn:— I w o u ld  lik e  to  offer 
th is  d e e d  in  e v id e n ce . D e e d  m a d e  
b y  P e te r  K e m p k e s , s in g le , to  E liz a -
b e th  K . K e m p k e s , d a ted  9 t h f fa y  o f  
O cto b e r , 1900.

T h e  sa m e is r e c e iv e d  in  e v id e n c e  
and  m a rk e d  E x h ib it  D -6 fo r  th e  d e -
fen d a n t.

The Court:— It  c o n v e y s  th e  B r id g e  
s tre e t  p r o p e r ty  ?

Mr. Dunn:— It  c o n v e y s  b o th  p r o p -
ert ie s , th e  T o to w a  p ro p e r ty , to o .

1'he Court:— T h e  s in g le  g ra n tor  is 
P e ter— u n m arried  ?

Mr. Dunn :— Y e s , u n m a rried  at th at 
tim e.
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A t  th is  p o in t  d e fe n d a n t rests  sub-
je c t  to  th e  p r iv ile g e  o f  ca llin g  Mr. 
M erse lis  an d  M r. K e lle r .

Mr. Van Hovenberg:— I  w o u ld  like 
th e  p r iv ile g e  o f  h a v in g  a n oth er  w it-
n ess  h ere .

The C o u r t I u n d ersta n d  y o u  now 
w an t to  re b u t  th e  te s t im o n y  already 

10 in .

W I L L I A M  O T T E N , re c a lle d  fo r  r e b u t t a l :

Direct Examination by Mr. Van Hovenberg :

Q. D id  M r. K e m p k e s  and  h is  m o th e r  ever call 
a t y o u r  p la ce  to g e th e r  ?

A . Y e s , in  th e  h o u se  on  B r id g e  street.

O b je c t io n  to  th e  e v id e n ce  on  the 
g ro u n d  th a t th e  sam e b e lon ged  to 
co m p la in a n t ’ s o rig in a l ca se .

O b je c t io n  su sta in ed .

The Court .-— T h is  ca u se  is n ow  ad-
jo u rn e d  fo r  fu r th e r  h ea rin g  at a later 
d a y , a t th e  re q u e s t  o f  co u n s e l for  the 
d e fen d a n t, and  u p o n  h is  agreeing to 
fu rn ish  a c o p y  o f  th e  te s t im o n y  which 
h as a lre a d y  b een  ta k en , to  the counsel 
fo r  th e  co m p la in a n t an d  to  th e  Court 
— th a t is , on e  c o p y  fo r  h im se lf, and 
o n e  to  b e  u se d  b y  co u n s e l for  the 
co m p la in a n t an d  th en  b y  th e  Court.
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T h e  ca se  n o w  stan d s th a t th e  c o m -
p la in an t is re b u ttin g  th e  te s t im o n y  
s o  far ta k en  b y  th e  d e fe n d a n t, and  
th e  d e fe n d a n t  has re s te d  s u b je c t  to  
ca llin g  M r. M erse lis  and  Mr. K e lle r , 
an d  in tro d u c in g  so m e  d o cu m e n ta ry  
e v id e n ce  o n  e ith er  s id e .

I w ill  le t  th is  ca u se  sta n d  o v e r  
n o m in a lly  fo r  th re e  w e e k s  fr o m  n e x t  
M o n d a y , in  o rd e r  th a t th e  te s t im o n y  
m a y  be w ritten  o u t. On th a t d a y  I 
w ill  fix  a d a y  fo r  th e  c o n c lu s io n  o f  th e  
ca se .

10

20

30



IN  C H A N C E R Y  O F  N E W  J E R S E Y . 

C i t y  H a l l , Pa t e e s o n , F e i d a y , M a y  12t h , 1905.

R h e i n h o l d t  H e e m a n

B e tw e e n

W lLHELM INA SCHIPPEES, E x-

EOUTEIX, ETC.,

K e mpk e s , ET ALS.,

C om pla in a n t,

and

D efen d a n ts.

On B ill .

B e fo re  h is H o n o r , V ic e  C h a n ce llo r  Stevenson. 
T h e  p a rties  in  the a b o v e  s ta ted  ca u se  met 

w ith  th e ir  r e s p e c t iv e  co u n s e l at the a b o v e  time 
an d  p la ce , and^the ta k in g  o f  te s t im o n y  therein 
w as resu m e d .

R O B E R T  E. V A N  H O V E N B E R G  fo r  the com -
p la in an t.
\

C H A R L E S  B. D U N N , fo r  th e  d e fen d a n ts .

E D O  I. M E R C E L IS , s w o rn  fo r  the defend-
an ts, te stifie s  as fo l lo w s  :

D irec t E xa m in a tion  b y  M r . D u n n :

Q. W h e r e  d o  y o u  res id e  ?
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A . P aterson , 349 P a rk  aven u e .
Q. A n d  w h a t is  y o u r  b u s in ess  ?
A . B anker.
Q. A n d  w h e re  are y o u  e m p lo y e d  ?
A . P aterson  S a v in g s  In s titu tio n .
Q. A n d  w h a t p o s it io n  d o  y o u  o c c u p y  ?
A . T reasu rer.
Q. A n d  h o w  lo n g  h ave  y o u  b e e n  e m p lo y e d  in  

the P aterson  S av in gs  In s titu tio n  ?
A . S in ce  the fa ll o f  1869, th e  y e a r  th e  b a n k  10 

was organ ized .
Q. A.nd h ave  b e e n  co n t in u o u s ly  in  th e ir  e m -

p loy  to  d a te  ?
A . W e ll ,  w ith  th e  in te rru p tio n  o f  a b o u t  p e r -

haps a y e a r . T h e  b a n k  w as o p e n  o n ly  t w o  
evenings a w e e k  in  1869.

Q. Y o u  w ere  in  th e  ban k  fr o m  1869 c o n t in u -
ou sly  d ow n  to  d a te  ?

A.' Y es .
Q. D id  y o u  k n o w  M rs. E liza b eth  K e m p k e s  in  20 

her life tim e  ?
A . Y es.
Q. W as sh e a d e p o s ito r  in  y o u r  ban k  ?
A . Y es.
Q. A n d  h o w  lo n g  h ave y o u  k n o w n  h er, M r. 

M erselis V
A . M rs. K e m p k e s  o p e n e d  an a c co u n t  in  1891 

in the S av in gs In s t itu t io n .
Q. I sh ow  y o u  ban k  b o o k  on  th e  P a terson  

Savings In stitu tio n  N o . 42,105, and m a rk e d  E x - 30 
Dibit D -3  in th is  ca u se , and  I a sk  y o u  is  th a t 
the b ook  th a t she o p e n e d  ?

A . Y es.
Q. A n d  th e  first d e p o s it  th ere  o f  M a rch  7th ,
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1891, o f  $185.00 w as h er first d e p o s it  in  y o u r  in -
s t itu t io n  ?

A . Y e s .
Q. A n d  from  th a t t im e  on  sh e  co n t in u e d  to  do 

b u s in ess  w ith  th is  p a s s -b o o k  u p  u n til what 
d a te  ?

A . T h e  la st e n try  in  th e  p a s s -b o o k , S eptem -
b e r  26th, 1903— O cto b e r  19th, 1903.

Q. O cto b e r  19th, 1 90 3 ?
10 A . Y e s .

The Court:— W h a t  is  th e  am ount 
o f  it  ?

Mr. Dunn :— T h e  la st  is $116.26.

Q. A n d  a fte r  O cto b e r  19th, 1903, d id  she con -
tin u e  to  d o  b u s in ess  w ith  y o u r  ban k  ?

A . Y e s .
Q. In  w h a t m a n n er— w h a t b o o k  ?

2d A . T h e  o ld  b o o k  42,105 w as fu ll  and a new 
b o o k  w as is su e d  and th e  a c co u n t  tran sferred  to 
it . Its  n u m b er  w as 92,441.

Q. I sh o w  y o u  a b o o k  m a rk e d  92,441 and 
m a rk e d  E x h ib it  D -4  in  th is  ca u se , and I ask  you 
is  th a t th e  b o o k  th e  a c co u n t  w as tran sferred  to ?

A . Y es .
Q. D u rin g  th e  tim e th a t M rs. K e m p k e s  did 

b u sin ess  w ith  y o u r  b a n k  d id  y o u  have occasion 
to  c o m e  in  c o n ta c t  and m e e t h er p erson a lly  

3Q M rs. K e m p k e s  ?
A . F es.
Q. D o  y o u  rem em b er w h e th e r  sh e  w as an 

a ctiv e , in te llig e n t  w om a n  or  n o t  ?
A . S h e  ce r ta in ly  w as.
Q. D o  y o u  re m e m b e r  o f  a n y  ch a n ge  being

>
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m ade in the n am es on  th e  b o o k  m a rk ed  D -3 and  
when th e y  w ere  m a d e  ?

A . On th e  14th o f  F e b ru a ry , 1903, M rs. 
K em p k es an d  h er son  R . H erm an  K e m p k e s , 
cam e in to  m y  o ffice  and  M r. K e m p k e s  sa id  th a t 
his m oth er w o u ld  lik e  to  h ave  h is n am e a d d e d  
on the p a s s -b o o k  s o  th a t e ith e r  c o u ld  d ra w . I 
asked M rs. K e m p k e s  i f  th a t w as h er  w ish  and  
she said y e s . S h e  d id n ’ t sp e a k  E n g lish  v e r y  
p erfe ctly , so  I g o t  th e  te lle r , M r. B o tb y l, w h o  10 
speaks G erm an , th a t he m ig h t m a k e  h er fu l ly  
understand th e  n a tu re  o f  th e  ch a n g e , th a t e ith er  
could draw  e ith e r  in  th e ir  life t im e , or  th e  s u r -
vivor in ca se  o f  d ea th  co u ld  dra w  th e  m o n e y , 
and he ta lk ed  to  h er in G erm a n  and re p o r te d  
that she u n d e rs to o d  p e r fe c t ly .  I th en  ca lle d  
the c le rk  and  h a d  M r. K e m p k e s  an d  M rs. 
K em pkes s ign  th e  s ign a tu re  ca rd s  an d  a d d e d  
Mr. K e m p k e s ’ n am e on  the b o o k .

Q. W as th at s ig n ed  in  y o u r  p re se n ce  ? 20
A . Y es , in  m y  o ffice .
Q. H ave y o n  th a t ca rd  w ith  y o u  ?
A . Y es . '
Q. Just p ro d u ce  it, p le a s e ?
A . (W itn e ss  p ro d u ce s  ca rd .)
Q. Is th at th e  ca rd  (sh o w in g  w itn ess  ca rd  

just p ro d u ce d ) ?
A. Y es.

. Q. A n d  d id  y o u  see  M rs. K e m p k e s  and  M r.
R. H erm an K e m p k e s  s ign  it  ? 30

A . Y es.

(T h e  sam e is o ffered  in e v id e n ce  
and m a rk e d  E x h ib it  D 50.)

(M r. D u n n  reads ca rd , E x h ib it  D  50.)
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Q. A n d  w h a t is th e  ru le  an d  re g u la tio n  o f  the 
b a n k  in  re fe re n ce  to  d e p o s its  m a d e  in  that way 
as to  w h eth er  it  g o e s  to  th e  su rv iv o r  or  n o t ?

Mr. Van Hovenberg:— I ob je ct  to 
th a t. I d o n ’t  see  th a t c o u ld  b e  bind-
in g  a t a ll. H e  has n o t  sh ow n  any 
a g re e m e n t th e re  b e tw e e n  th e  parties.

The C o u r t Y e s , th a t  w o u ld  be 
e n t ire ly  co m p e te n t .

The Witness:— T h e  m o n e y  to  be  p a id  to  the 
su rv iv o r .

Q. W h e n  a ban k  b o o k  b e co m e s  fu ll, M r. Mer- 
se lis , l ik e  the o ld  b o o k  th ere , w h a t  is  th e  custom  
o f  th e  ban k  ?

A . T o  tra n sfer  to  e ith e r  a n u m b er  2 b ook  in 
th e  sam e le d g e r , or i f  th a t le d g e r  is running 

20 fu ll, to  tra n sfer  to  a n ew  n u m b e r  e n t ire ly  in a 
n ew  le d g e r ,

Q. A n d  th a t w as  d on e  in  th is  ca se  ?
A . In  th is  ca se  it  w as tra n sferred  to  a new 

n u m b er le d g e r . O f co u rs e , th e  new  signature 
ca rd  w as ta k e n  and  b o th  s ig n ed  a n ew  signature 
ca rd  fo r  a n ew  b o o k .

Q. B oth  s ign ed  fo r  th is  n ew  b o o k  ?
A . Y e s .
Q. H a v e  y o u  th a t ca rd  w ith  y o u  ?

80 A . Y e s .
Q. J u st p r o d u c e  it, p le a se .
A . (W itn e s s  p ro d u ce s  c a rd .)

T h e  sam e is o ffered  in  evidence 
and  m a rk e d  D  51.



161

(M r. D u n n  rea d s  E x h ib it  D  51.)

Q. 42,105 is th e  a c co u n t  it  w as  tra n sferred  
from  r

A . Y es , and  th e  a m o u n t o f  it  w as 1116.25 as 
show n  b y  th e  n ew  b o o k  to  w h ich  th e  tra n sfer  
was m ade.

Q. T h at le a d  p e n c il  e n try , w h a t d o e s  th at 
mean ?

A . T h at w as a m em ora n d u m  fo r  so m e  C ou rt j q  
notice, n o t to  p a y  a fter  th a t e n try  w as m ad e .

Q. R estra in in g  o rd e r  ?
A . Y es , restra in in g  ord er .
Q. F iled  in  th is  ca u se  ?
A . Y es.
Q. H a v o  y o u  th a t restra in in g  o rd er  w ith  y o u  ?
A . I h a v en ’t, n o , sir. T h is  m em ora n d u m  w as 

m ade on  th e  le d g e r  W hen th ose  o rd e rs  w e re  
filed.

Q. Can y o u  lo o k  a t th e  b o o k  th ere  an d  reca ll 
any tran saction  w h e n  y o u  la st re m e m b e r  se e in g  “ 
Mrs. K e m p k e s  at th e  bank  ?

A . On N o v e m b e r  12th, M rs. K e m p k e s  ca lle d  
at the bank  w ith  M r. H erm an  K e m p k e s , an d , I 
think, y o u rs e lf ,  and  p a id  o ff  a m o rtg a g e  i t  h e ld , 
and also at th a t tim e  d e p o s ite d  $1,870.00. That, 
is N ovem ber 12th , 1903. T h a t w as th e  la st tim e  
that I have a n y  re c o lle c t io n  o f  se e in g  M rs. 
K em pkes.

Q. D o  y o u  re m e m b e r  th e  p rin c ip a l o f  that 
m ortgage ?

A . I b e lieve  it  w as $1,000 .00.
Q. A n d  w as the m o n e y  p a id  fro m  th is  ban k  or  

was it d e d u cte d  from  m o n e v —
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A . S o m e  a m ou n ts  h e  had  in  h an d , and it  was 
n o t  d e d u c te d  fro m  th e  b an k .

Q. A n d  th is  w as  th e  b a la n ce  ?
A . Y e s , th a t is m y  re c o lle c t io n .
Q. D o  y o n  re m e m b e r  h er co n d it io n  on  that 

d a y , w h e th e r  sh e  w as ju s t  as a c t iv e  and in te lli-
g e n t as sh e  w as b e fo re  ?

A . C erta in ly  sh e  w as.

10 Cross Examination by Mr. Van Hovenberg :
Q. Can y o u  sta te  fro m  th is  b o o k  a bou t the 

a m ou n t d e p o s ite d  b y  M rs. K e m p k e s  from  month 
to  m on th , a g g reg a tin g , r o u g h ly  ?

A . F ro m  m o n th  to  m o n th  ?
Q. Y e s .
A . W h y , th e  en tr ies  on  th e  b o o k  are correct.

I w o u ld  have to  s to p  an d  a d d  u p  e a ch  m onth.

Mr. Dunn :— I o b je c t  to  the ques- 
20 tion .

The Witness'.— T h e  first d e p o s it  w as in 
M a rch , 1900, A u g u s t , sa m e y e a r , $30.00. Sep-
te m b e r , $25 .00 , and  fro m  tim e  to  t im e .

The Court:— M r. D u n n ’s objection 
is w e ll ta k en . Y o u  are ask in g  the 
w itn ess  to  d o  m e re ly  c le r ica l work. 
T h e  b o o k  sh ow s its e lf , it  is  m erely  a 
q u e s tio n  o f  a d d in g  it  up.

30
Q. W h o  d id  th e  m o s t  o f  th e  ta lk in g  that day 

w h en  th e  a c co u n t  w as tra n sferred , M r. Kempkes 
or  h is m o th e r  ?

A . W h e n  th e  n am e w as a d d ed , M r. Kempkes 
and h is  m o th e r  w e re  b o th  th ere .
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A . W h o  g a v e  th e  o rd e r  ?
Q. Y es.
A . Mr. K e m p k e s  sa id  th a t h is  m o th e r  w a n ted  

his nam e a d d e d  to  th e  b o o k , so  th a t e ith er  
m ight d raw , and I a sk e d  M rs. K e m p k e s  i f  th a t 
was her w ish  an d  sh e  re p lie d  it  w as. M rs. 
K em pkes sp o k e  E n g lish  b u t im p e r fe c t ly . I th en  
called the te lle r , M r. B o tb y l, w h o  sp o k e  G e r -
man, to  e x p la in  to  h er and see  i f  th a t w as h er 
w ish, and he sa id  sh e  u n d e rs to o d  it  p e r fe c t ly , 
and that w as h er  w ish .

J U S T IC E  G . B O T B Y L , a w itn ess  p ro d u ce d  
on b eh a lf o f  th e  d e fe n d a n ts , te st ifie s  as fo l lo w s  :

Direct Examination by Mr. Dunn:

Q. W h e re  d o  y o u  re s id e  ?
A . N o. 709 E a st 23rd stree t, P aterson , N e w  

Jersey.
Q. A n d  w h a t is y o u r  b u s in e s s ?
A. T e ller  in  th e  P aterson  S av in gs  In s titu tio n .
Q. A n d  h ow  lo n g  h a ve  y o u  been  e m p lo y e d  in 

the P aterson  S av in gs  In s titu tio n  ?
A . S in ce  1886, n in eteen  y ea rs .
Q. H ow  lo n g  h a v e  y o u  k n o w n  E liza  K e m p k e s ?
A . W e ll, tw e lv e  or  th irteen  y e a rs , I sh ou ld  

think. S h e o p e n e d  an a c co u n t  in  1891, an d  I 
have k n ow n  h er p ra c t ic a lly  s in ce  sh e  op e n e d  an 
account.

Q. Y ou  h a ve  w o rk e d  c o n t in u o u s ly  in th e  ban k  
since that tim e ?

A . Y es.
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Q. D u r in g  th a t p e r io d  fr o m  1891 u n til her 
d ea th , N o v e m b e r  23rd, 1903, y o u  h ad  occasion 
to  co m e  in  c o n ta c t  w ith  h er  p e rso n a lly  fre-
q u e n t ly  ?

A . I saw  h er e v e r y  t im e  sh e  ca m e  in  the bank, 
i f  I w e re  in  th e  te lle r ’s ca g e , w h ich  I usually 
w a s .

Q. A n d  y o u  sp ea k  G erm a n , M r. B o tb y l  ?
A . Y e s .

10 Q. I s h o w  y o u  th is  b o o k  42,105 in  th e  nam e of 
R . H erm a n  K e m p k e s  or  E liza  K e m p k e s , marked 
D -3 and  ask  y o u  i f  th a t is  th e  orig in a l book 
w ith  w h ich  sh e s ta rted  h er a c co u n t  ?

A . Y e s .
Q. D o  y o u  re m e m b e r  o f  a n y  ch a n g e  being 

m a d e  in  th e  n am es on  th a t b o o k  ?
A . I d o , on  F e b ru a ry  14th, 1903, th e  nam e R. 

H erm an  K e m p k e s  w as a d d e d .
Q. H o w  d id  th a t ch a n g e  co m e  to  be m ade ?

20 T e ll  u s , i f  y o u  k n o w .
Q. M r. K e m p k e s  an d  h is  m o th e r  w ere  in Mr. 

M e rs e lis ’ o ffice  an d  M r. M erse lis  ca m e  to my 
ca g e  and  sa id  “ I w ish  y o u  w o u ld  co m e  over to 
M rs. K e m p k e s  and sp ea k  G erm an  to  h er. He 
sa y s  “ H e r  son  w a n ts  h is  n a m e added  on the 
b o o k , and  a sk  h er i f  th a t is h er w is h .”  So I 
a sk e d  M rs. K e m p k e s  in  G erm an  i f  sh e  wanted 
h er s o n ’ s n am e a d d ed  on  th e  b o o k , and she said 
y e s . I sa y s , “ D o  y o u  u n d ersta n d  that either

80 can  d r a w ? ”  S h e  sa y s , “ Y e s , I d o . ”  I says, 
“ A n d  y o u  u n d ersta n d  in  ca se  o f  d ea th  o f  either 
th e  s u rv iv o r  can  dra w  i t ? ”  A n d  sh e  says yes, 
and  sh e  w a n te d  th e  nam e a d d e d  on  th e  b ook .

Q. I sh o w  y o u  h er s ign a tu re . Is th a t her sig-
n atu re  ?
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A . Y es .
Q. A n d  th a t is R . H e rm a n ’s s ign a tu re  ?
A . Y es .
Q. A n d  th a t  b o o k  w h ich  y o u  h a v e  in  y o u r  

band, th ere , are y o u  sa tis fied  th a t sh e  u n d e r -
stood p e r fe c t ly  w h a t sh e  w as d o in g , M r. B o t b y l  ?

A . Oh, y e s , th ere  is n o  d o u b t  a b o u t it  w h a t -
ever.

Q. A n d  d u r in g  y o u r  a cq u a in ta n ce  w ith  h er 
for that p e r io d  o f  n ea r ly  fo u r te e n  y e a rs , w h a t  10 
was y o u r  o p in io n  as to  h er b e in g  a h e a lth y , 
active and in te llig e n t  w om a n  ?

A. W h y , I a lw a y s  th o u g h t  she w as an a ctiv e , 
in telligent w om a n  fo r  a p e rson  o f  h er y e a rs . S h e  
im pressed m e th a t w ay .

Q. A n d  a w om a n  w h o  co u ld  a tten d  to  h er o w n  
business V

A . Y e s , I n ev e r  had  a n y  d o u b t  a b o u t it  in  m y  
ow n m ind.

Q. W h en  th is  o ld  b o o k  th a t y o u  h a ve  in y o u r  20 
hand was filled , w h a t w as d o n e  w ith  it  ?

A , T he ba la n ce  w as tra n sferred  to  a n ew  a c -
count. O f co u rse , th a t h ad  to  be d on e . W h e n  
an old  b o o k  is fu ll, w e  tra n sfer  th e  b a la n ce  to  a 
new a cco u n t m a k in g  o u t  th e  n ew  b o o k  in  th e  
same w ay  in  b o th  n am es and w e  to o k  M rs. 
K em p k es ’ s ig n a tu re  an d  M r. K e m p k e s ’ s ig n a -
ture for the new  b o o k .

Q. I sh ow  y o u  th is  ca rd  m a rk ed  92,441 and 
ask you  if th at is  th e  n ew  card  an d  i f  th e se  s ig - 30 . 
natures are the s ign a tu res  o f  M rs. K e m p k e s  and  
R. H erm an K e m p k e s  ?

A . Y es, th e y  are.
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Cross Examination by Mr. Van Hovenberg :

Q. W h a t  w as th e  b a la n ce  in  th e  o ld  b ook  at 
th e  t im e  it  w as  tra n sferred  ?

A . 116.26.

The Court:
Q. M r. B o tb y l , I n o t ic e  in  th e  first part o f  this 

p ass  b o o k  cer ta in  p rin ted  ru le s  e n tit le d  “ Buies 
10 an d  R e g u la t io n  fo r  D e p o s ito rs  in  th e  Paterson 

S av in gs  In s titu tio n s , P a terson , N . J .”  There 
seem  to  be  e le v e n  o f  su ch  p r in ted  ru les  ?

A . Y e s .
Q. A r e  th e se  th e  re co g n iz e d  reg u la tion s  o f the 

b a n k  ?
A , Y e s .
Q. A re  th e se  th e  ru les  re fe rre d  to  on  these 

ca rd s  w h ich  h ave  been  p ro d u ce d  h ere , th e  signa-
tu re  ca rd s  ?

20 A . Y e s .
Q. A t  th e  to p  o f  th e  s ign a tu re  ca rd  I read, 

“ T h e  d e p o s ito r  b y  fo l lo w in g  s ign a tu re  assents 
to  th e  b y -la w s , ru les  and re g u la tion s  o f  the Pat-
e rso n  S av in gs  In s t itu t io n .”  N o w , I understand 
th ese  ru les  and  re g u la tio n s  p r in ted  in  the front 
p a rt o f  th is  b o o k  are th e  ru les  an d  regulations 
re fe rre d  to  on  th e  ca rd  ?

A . W e ll ,  th ere  are o th e r  b y -la w s .
Q. I w ill c o m e  to  th a t in  a m in u te — th ey  are 

,30 th e  ru les  and re g u la tio n s  ?
A , Y e s .
Q. N o w , w h ere  are th e  b y - la w s  th at are re-

fe rred  to  in  th e  card  ?  A re  th e y  p rin ted  any-
w h e re  ?
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A . Y es  ; w e  h a v e  th em  in  p r in ted  fo rm .
Q. B u t th e y  are  n o t  d is tr ib u te d  to  th e  d e -

positors ?
A . N o, sir.
Q. M rs. K e m p k e s  w as n o t  th en  m a d e  a c -

quainted w ith  th e  b y -la w s  w h e n  th is  t ra n s a c -
tion w as had  ?

A . N o, sir.
Q. Is th e  G erm a n  p rin t at th e  en d  o f  th e  b o o k  

contained in  e le v e n  pa ra gra p h s an e x a c t  tran s- 10 
lation o f  th e  E n g lish  ru les  and  re g u la tio n s  in th e  
front part ?

A . Y es, I b e lie v e  it  is.
Q. Can y o u  p o in t  o u t  h ere  a n y  sp e c ia l r e g u la -

tion requ irin g  a d e p o s ito r  w h en  d ra w in g  m o n e y  
to present h is p a s s -b o o k ?

A . Y es , th e  th ird  : “ T h e  d e p o s its  sh a ll be  
entered w h en  m a d e  in  th e  b o o k s  o f  th e  in s t itu -
tion in a p a s s -b o o k , and d ra fts  an d  p a y m e n ts  
shall be en tered  in  l ik e  m a n n e r .”  20

Q. A n y th in g  m ore  ?
A . T h e la tter  p a rt o f  th a t th ird  c la u se  sa y s ,

“ all en tries o f  m o n e y s  p a id  b y  an o fficer  o f  the 
institution  sh a ll be d e e m e d  g o o d  and  v a lid .”

Q. T h en  th ere  seem s to  be no ru les  req u ir in g  
that the d e p o s ito r  in  o rd er  to  d ra w  o u t  a n y  
m oney sh a ll p re se n t  th is  p a s s -b o o k  ?

A . I th in k  th a t th ird  c la u se  e s ta b lish e s  th at.
“ A ll d e p o s its  sh a ll b e  en te re d  w h en  m ade  in  
the b ook s  o f  th e  in s t itu t io n  and  in th e  p a ss - gQ 
book o f  the d e p o s ito r , and  all d ra fts  and p a y -
m ents sh a ll be e n te re d  in  lik e  m a n n e r .”

Q. T h at is a ll, is i t ?
A . Y es.
Q. T h e o n ly  re g u la tio n  o f  the bank  re q u ir in g
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th e  p re se n ta tio n  o f  th e  p a s s -b o o k  in  order to 
d ra w  m o n e y  is  w h a t y o u  h ave rea d  ?

A . Y es .
Q. In  th is th ird  p a ra gra p h — “ th a t a ll drafts 

or  p a y m e n ts  sh a ll b e  en te re d  in  l ik e  m anner”  in 
a b o o k  ?

A . Y e s . W e  n ev e r  d e v ia te  fr o m  th a t rule. 
W e  n ev e r  m a k e  a n y  p a y m e n ts  w ith o u t the 
b o o k s  b e in g  th e re .

10 Q. Y o u  m ean  th a t is y o u r  cu s to m  ?
A . Y e s .
Q. A r e  y o u  q u ite  su re  th e re  is  n o  positive 

ru le  to  th a t e ffe c t  p r in te d  h e re  or  e lsew h ere  ? 
Y o u  m u st o b se rv e  th a t th e  la n g u a g e  w h ich  yon 
h ave  read  fr o m  p a ra gra p h  3 d o e s  n o t  requ ire the 
p rese n ta tio n  o f  th e  b o o k  in  o rd e r  to  m ake a 
d ra ft  o f  m o n e y , b u t o n ly  p ro v id e s  that the 
m o n e y s  dra w n  sh a ll be  e n te re d  in  th e  b ook . It 
d o e s n ’ t sa y  w h en .

20 A . “ A l l  d e p o s its  sh a ll b e  en te re d  w h en  made 
in  th e  b o o k s  o f  th e  in s t itu t io n  in  a pass-book , 
an d  d ra fts  and p a y m e n ts  sh a ll b e  en tered  in 
lik e  m a n n e r .”  T h a t is  th e  w a y  I un derstan d  it. 
P erh a p s  I m ig h t  e x p la in  th a t w e h ave a printed 
c o p y  o f  th e  la w s  o f  N e w  J e rse y  relating  to 
S a v in g s  B an k s, a lso  su p p le m e n t  to  th e  Savings 
B a n k s la w s , and in  th a t b o o k  th ere  is a clause 
w h ich  sa y s  on  th e  d e ce a se  o f  a d e p o s ito r—

30 The Court:— Y o u  n e e d n ’t give us
that.

Mr. Dunn :— I o ffer  th e  bond  and 
m o rtg a g e  m a d e  b y  P e te r  S. K em pkes 
an d  H a rry  J o h n so n  to  F rank  L.
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H in d le  fo r  $2 ,500 an d  th e  d is ch a rg e  
o f  m o rtg a g e  fr o m  F ra n k  L . H in d le .

The Court:— A n y  o b je c t io n , M r.
Y a n  H o v e n b e rg  ?

Mr. Van Hovenberg :— I d o n ’ t th in k  
th ere  is a n y  o b je c t io n .

Mr. Dunn:— It  m ig h t  serv e  as a 
l it t le  h is to ry . I d o n ’ t th in k  th e y  
h a ve  a n y th in g  to  d o  w ith  th e  ca se  a t 10 
all.

The Court:— T h en  I th in k  th e y  
o u g h t  to  be le ft  o u t  o f  th e  ca se .

Mr. Dunn:— T h e  o n ly  o b je c t  o f  
p u tt in g  th em  in  is to  sh o w  th at th is  
m o rtg a g e  w as pa id  o u t  o f  th e se  s a v -
in gs ban k  a cco u n ts , and th e  a c c u m u -
la tion s  th a t had been  m ade  in  it  b y  
M rs. K e m p k e s  and H erm an  K e m p k e s  '  
and P e te r  K e m p k e s , and th e  b o o k  
sh o w s  fo r  i t s e l f  the re d u c t io n  o f  th is  
a m ou n t, w h e re  th e  m o n e y  w e n t to.

Mr. Van Hovenberg:— If  M r. D u n n ’s 
o b je c t  is to  sh o w  th at M rs. K e m p k e s  
pa id  th is  m o rtg a g e  I am  p e r fe c t ly  s a t -
isfied  to  a llo w  it t o  g o  in.

Mr. Dunn ;■— T h e  first on e  I o ffer is 
a b o n d  and  m o rtg a g e  m ade  b y  P eter  30
S. K e m p k e s  and H a rry  J o h n so n  to 
F ran k  L . H in d le , d a ted  F e b ru a ry  7th ,
1895, a m o u n t $2,500.00.

(T h e  sa id  bon d  is m a rk ed  E x h ib it
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D -5 2  and  th e  sa id  m ortga ge  is 
m a rk ed  E x h ib it  D -5 3 .)

Mr. Dunn:— I offer d isch a rge  of 
m o rtg a g e  fr o m  F ra n k  L . H ind le  to 
P e ter  S . K e m p k e s  a n d  H a rry  John-
son , d a ted  Ju n e  30th , 1902.

(T h e  sam e is m a rk ed  E x h ib it  D-54.)

Mr. Dunn I  o ffer a re ce ip t  dated 
J u ly  29th , 1903, fo r  $1,350.00, pay-
m e n t o f  M u ller  m ortg a g e .

(T h e  sa m e is  m a rk e d  E x h ib it  D-55.)

The Court;— T h e se  p a p ers  are o f-
fe re d  in  e v id e n ce  b y  co n se n t.

Mr. Van Hovenberg:— D oes  Mr. 
D u n n  u n d ersta n d  th at M r. K em pkes 
p a id  th is  m o rtg a g e  ?

^  Mr. Dunn :— O h, n o , n o .

The C o u r t I  a d m it th em  because 
th e y  are n o t  o b je c te d  to , b u t  counsel 
m a y  ex p la in  th e ir  c o n n e c t io n  further 
on .

D E F E N D A N T S  R E S T .

G E N E Y I E Y A  G R O S S , re ca lle d  fo r  further 
ex a m in a tion  in  re b u tta l, testifies  as fo l lo w s  ;

Direct Examination by Mr. Van Hovenberg:

Q. M rs. G ross , w h en  y o u  ca m e  to  Am erica, 
w h o  ca m e  w ith  y o u  ?
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A . P eter and H erm a n  an d  m y s e lf .
Q. W h o  p a id  th e  m o n e y  ?

Mr. Dunn ;— I d o n ’t see  w h ere  th is  
is a re b u tta l.

Mr. Van Hovenberg:— It  is re b u tta l 
b e ca u se  h e  sta ted  th a t h e  w e n t to  
G e rm a n y  and b ro u g h t  h is  s is te r  an d  
b ro th e r  o v e r . M y  o b je c t  is  to  s h o w  
th a t th e  m o th e r  p a id  h er  w a y  h ere .

The Court: — W h a t  has th a t t o  d o  
w ith  th e  ca se  ?

Mr. Van Hovenberg:— It  w ill  c o m e  
in  to  s h o w  th a t M rs. K e m p k e s  is a 
w o m a n  o f  m ean s and n o t d e p e n d e n t  
u p on  th is  m an  as he is try in g  to  m a k e  
th is  C ou rt b e liev e .

The Court:— I h ave  n o t  u n d e rs to o d  
th a t th e  d e fe n d a n t  c la im s  th a t he had  
a n y  tit le  to  th is  m o n e y  th a t w as 
p la ce d  in th e  S av in gs  B an k  e x ce p t in g  
w h a t  w as g iv e n  in th e  tra n sa ction  b e -
tw e e n  h im s e lf  and  h is m oth er . I r e -
m e m b e r  th ere  is s o m e  te s t im o n y  
a b o u t th e  w a y  th is fa m ily  w as m a d e  
u p  and  h o w  th e  b o y s  w o rk e d  and  the 
m o n e y  w as g iv e n  to  th e  m o th e r  and 
so  th e re  w as a so r t  o f  in tim a tio n  th at 
the p ro p e r ty  w h ich  M rs. K e m p k e s  
a cq u ire d  b e lo n g e d  to  h er ch ild re n , and 
I th in k  th e re  w as te s t im o n y  th a t part 
o f  th e  p ro p e r ty  ca m e  fro m  P eter, w as 
th ere  n o t, M r. D u n n  ?



Mr. Dunn :— T h a t is righ t.

The Court:— T h e re  w e re  various 
fa m ily  tra n sa ction s  h ere , b u t  I don ’t 
re ca ll th a t th e re  w as a n y  foundation 
fo r  a le g a l or  e q u ita b le  t it le  to  this 
fu n d  th a t can  b e  a sse rte d  on  beh alf of 
th e  so n  H erm an  K e m p k e s , excepting 
w h a t t it le  h e  g e ts  b y  th is  transaction 
w ith  th e  b a n k . M r. D u n n  accepts 
th a t v ie w .

Mr. Van Hovenberg :— B u t in the de-
fe n d a n t ’s te s t im o n y , i f  the Court 
p le a se , h e  e x p lic it ly  sta tes  that for 
y e a rs  he tu rn ed  a ll h is  m o n e y  in to 
h is  m o th e r , k e e p in g  b u t  a fe w  dollars 
and  th a t th a t m o n e y  w a s  th e  m oney 
w ith  w h ich  sh e  b o u g h t  th e  Bridge 
s tre e t  p ro p e r ty . I f  th e  C ou rt will 
tu rn  to  M r. K e m p k e s ’ te stim o n y , he 
w ill see  th ere  th a t o n e  o f  the main 
p o in ts  is th e  fa c t  th a t fo r  years he 
pa id  his m o th e r  e v e r y  d o lla r  he got. 
T h e re fo re , i f  w e  co u ld  tra ce  back  the 
fu n d  to  h im , p ro p e r ly  speak in g  he 
w o u ld  b e  en tit le d  to  th is  m oney. 
N o w  he c o m e s  h ere  th is  m orn in g  and 
bases  h is c la im  o n  th e  tran saction  at 
the ban k .

The Court:— It  is a m atter o f no 
co n s e q u e n ce  w h a tso e v e r  w h at has 
b een  testified  to  in  th is  ca se  in regard 
to  th e  m o n e y  tra n sa ction s  between 
th e  m o th e r  an d  th e  son , u n less  those
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tra n sa ctio n s  ¿ire  re lie d  u p on  to  g iv e  
h im  tit le  to  th is  p a rticu la r  fu n d . M y  
r e c o l le c t io n  is th a t at th e  c o n c lu s io n  
o f  th ese  100 p a ges  o f  te s t im o n y  w h ich  
I fo l lo w e d  v e ry  c lo s e ly ,  th e re  w as n o  
fo u n d a tio n  sh o w n  at a ll fo r  th e  a s -
se rtion  o f  a n y  c la im  to  th is  m o n e y  
b a ck  o f  th e  tra n sa ction  b e tw e e n  th e  
m o th e r  an d  th e  son  and the ban k  ; in  
o th e r  w o rd s , th a t th is  w h o le  su it  10 
starts  o u t  w ith  the a d m iss io n  on  b o th  
s id e s  th a t  th is  $1 ,870 .00  b e lo n g e d  to  
M rs. K e m p k e s . I t  w as h er m o n e y  
and  M r. D u n n  n o w  sa y s  th a t it  is his 
v ie w . N o w , w h y  sh o u ld  w e  trou b le  
o u rse lv e s  a b o u t  th e  tra n sa ction s  b e -
tw e e n  th e  m o th e r  and th e  son  p r io r  
to  th a t d a te  i f  th e y  ca n n o t g iv e  th e  
son  t it le  to  th is  m o n e y  ? I f  I am  n ot 
m is ta k e n  the a n sw er  sets  u p  t it le  to  20 
th e  d e fe n d a n t  H erm an  K e m p k e s  in 
th is  m o n e y  b y  v ir tu e  o f  th is  tra n sa c -
tion  in  th e  ban k .

Mr. Van Hovenberg :— T h en  th e  
q u e s t io n  re so lv e s  it s e l f  in to  th is , 
w h e th e r  th e  m o n e y  b e in g  p la ce d  in  
th e  tw o  n am es th at w a y , w h e th e r  th e  
su rv iv o r  ta k es  it  ?  I f  that is the ca se , 
w h y , I w ill  d ro p  th a t lin e . 30

Mr. Van Hovenberg (T o  th e  w it -
n e ss .)

Q. I sh ow  y o u  a p a p er  m a rk ed  C -4 o n  th e
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p a rt o f  th e  co m p la in a n t and  ask  y o u  w h o  wrote 
a ll th e se  fig u res  ?

A . H erm an .
Q. W h e r e ?
A . M y  b ro th e r  H erm an .
Q. D id  h e  w r ite  th is  “ 500”  ?

Mr. Dunn :— S h e  has te stified  to  this 
b e fo re .

10 The Court:—Let i t  appear on  the
re c o rd  w h a t p a p ers  y o u  are  show ing 
th e  w itn ess .

Mr. Van Hovenberg:— P ap er marked 
0 -4 .

Q. A n d  he w ro te  a ll th e  figu res  th ere  ? 
A . Y e s .

2q  Mr. Van Hovenberg : — A fte r  the last
h ea rin g  d o w n  at J e rse y  C ity — the last 
t im e  th e  ca se  w as u p — M rs. Gross 
m e n tio n e d  to  m e th a t sh e  h ad  written 
to  h er  b ro th e r  in  reg a rd  to  th is m at-
te r— h er b ro th e r  in  G e rm a n y — asking 
h im  i f  h e  had a n y  in fo rm a tio n  in re-
g a rd  to  it. S h e  d id  n o t  receive  an 
a n sw er to  h er  le tte r . I to ld  her to 
w rite  aga in  w h ich  sh e  im m ediately 
d id . S h e has s in ce  in fo rm e d  m e that 
on  T u e s d a y  o f  th is  w e e k  she got a 
r e p ly , and  in  th a t re p ly  he 
s ta tes  th a t th is  d e fe n d a n t made 
s ta tem en ts  to  h im  p e rso n a lly  while 
th e  d e fe n d a n t  w as o n  a v isit to
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G e rm a n y  th is  la st  fa ll  d ir e c t ly  c o n -
tra d ic t in g  h is  te s t im o n y  in  th is  ca se .
H e  sa y s  in th e  le tte r  th a t h is  b ro th e r  
to ld  h im  th a t h e  had  th em  in  h is  f in -
g ers  ; th a t th e y  w o u ld  h a v e  to  d o  as 
h e  w a n ted  th em  to  d o  ; i f  th e y  d id  
n o t  h e  w o u ld  k e e p  a ll th a t m o n e y .
T h a t th e  m o n e y  w as d e p o s ite d  in  h is 
and  h is  m o th e r ’ s n am e and a lth o u g h  
it  b e lo n g e d  to  th e  m o th e r ’ s es ta te , b e - 10 
in g  in h is  n a m e h e w o u ld  k e e p  it  u n -
less  th e y  d id  e x a c t ly  as he sa id . A n d  
th is  b ro th e r  sa y s  th a t he has le tte rs  
fro m  th is  d e fe n d a n t  and  th a t th ere  
are  le tte rs  fr o m  th is  d e fe n d a n t to  a n -
o th e r  b ro th e r  W illia m , in  w h ich  he 
sta tes  d is t in c t ly  th a t th e  m o n e y  in  
th e  ban k  w as th e  m o th e r ’ s e s ta te  and  
th a t i f  th e  s is te rs  d id  n o t c o n s e n t  to  
d iv id e  it  w ith  h im  h e w o u ld  k e e p  it  20 
all.

Mr. Dunn:— T h a t has b een  th e  c o n -
ten tion  o f  M r. K e m p k e s  a ll th ro u g h  
th is  ca se , th a t  i f  th e  s isters  d id  n o t 
g iv e  h im  c o n tr o l  o f  th e  p ro p e r ty  and 
ta k e  ch a rg e  o f  th a t p ro p e r ty  u n til his 
in d e b te d n e ss  w a s  p a id , he w o u ld  in -
s ist u p on  ta k in g  a ll th e  m o n e y  and 
m a k e  n o  se tt le m e n t  or  a d ju stm e n t 
w ith  th em . H e  h as co n te n d e d  a ll SO 
a lon g  th a t n ev er  fo r  on e m o m e n t  e v e n  
w ith  th e  fu rn itu re — h e a d ju ste d  it  and 
g a v e  th e m  all and sh a re— b u t as to  
th is  m o n e y  an d  th e  p ro p e r ty  fr o m  th e
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b e g in n in g  to  th e  e n d , h e  has con-
te n d e d  th a t  it  w as h is  an d  th at it did 
n o t  b e lo n g  to  th e  m a tter .

The C o u r t M r. V a n  H ovenberg 
sa y s  h e  has d is t in c t  p r o o f  o f  the ad-
m iss io n  o f  th e  d e fe n d a n t h im se lf to the 
c o n tra ry . N o w , y o n  a d m it th at is a 
m a tter  in  c o n tr o v e r s y  h ere . I f  he has 
p r o o f , e s p e c ia lly  in  w rit in g , that the 

10 b ro th e r  m a d e  th e se  a d m iss ion s , isn’t
th a t v e ry  d ire c t  an d  im p orta n t testi-
m o n y  b ea r in g  u p o n  th e  v e ry  issue 
th a t y o u  have re fe rre d  to  ?  It  may 
be th a t it  is  cu m u la t iv e . I think 
u n d er th e  c ir cu m sta n ce s  I w ill let this 
m a tter  stan d  o v e r  an d  see  i f  Mr. Van 
H o v e n b e rg  can  m a k e  h is  application 
in  th e  re g u la r  w a y . I w as willing 
th a t c o u n s e l sh o u ld  m a k e  a statem ent 

20 in  o rd e r  to  g e t  an id e a  o f  w h at the
a p p lica tio n  w o u ld  p ro b a b ly  be. It is 

b ased  u p o n  a le tte r . T h e  letter, of 
co u rs e , m u st be p ro d u ce d  translated, 
and  th e  e x cu s e  fo r  th e  n on -p rod u c-
tion  o f  th is  te s t im o n y  m u st be shown 
to  th e  C ou rt b y  a ffidavit. Mr. Van 
H o v e n b e rg  m u st p ro m p tly  present his 
a ffidav its  to  su sta in  h is application 
fo r  a fu rth e r  p o s tp o n e m e n t  in order to 

30 ta k e  th is  te s t im o n y  o f  th e  brother in
G erm a n y . H e  m u st serve  cop ies of 
h is  a ffidavits  on  M r. D u n n  b y  the first 
o f  Ju n e, and  o n  Ju n e  8th , to  which 
th e  ca se  is re g u la r ly  a d jou rn ed  for the
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p u rp o se  o f  k e e p in g  it  re g u la r ly  b e fo re  
th e  C ou rt, I  w ill  d e te rm in e  w h e th e r  
th is  fu r th e r  te s t im o n y  is  to  be  ta k e n  
or n ot.

A d jo u rn m e n t  to  T h u rsd a y , Ju n e 
8th , 1905, a t th e  C ou rt H o u se  in  P a t -
e rso n , 9:45 A . M. I t  w as s ta ted  b y  
th e  C o u rt  th a t on  th is  d a te  th e  a rg u - 
m e n t  w o u ld  n o t  b e  h a d , b u t  th en  a 
fu r th e r  p o s tp o n e m e n t  w ill  be m a d e  to  
en a b le  M r. V a n  H o v e n b e rg  to  ta k e  
th e  te s t im o n y  la st re fe rre d  to , i f  h e  is 
a llo w e d  to  ta k e  it. I f  n ot, th en  on  
th is  d a te  th e  d a y  fo r  a rg u m e n t w ill  
be  s ta ted .

20

30
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E X H IB IT  C4.

1811 26 
1217 50 300

500 13
150

8528 76 50

113 30 61

3642 06 200

774
774

2868 06 
2600

3642 06

268 06 474

3168 06
2600

1811 26 —------------

1217 50 568

3028 76 
113 30 

3142 06
774

2368 06
600

80 1768 06
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EXHIBIT C5.

26 N o v e m b e r  1903.
1217 50 
1811 26 
0110 

500

3637 76
300 F u n e ra l exp en .

3337 76 T o ta l
2600

S ch ip p 100
737 76 H errn 100
300 E va 100

437 76

In the n a m e o f  G o d , A m e n . I, E liza b e th  
K em p k es, o f  th e  c i t y  o f  P a terson , in  th e  C o u n ty  
o f P assa ic an d  S ta te  o f  N e w  J e rse y , b e in g  o f  
sound, d isp o s in g  m in d , m e m o ry  and  u n d e rs ta n d -
ing, d o  m a k e , p u b lish  and  d e c la re  m y  la s t  w ill  
and testam en t, in  m a n n er fo llo w in g , th a t is to  
say :

F irst. I d o  o rd e r  and d ire c t  th a t a ll m y  jn s t  
debts, fu n era l an d  te s ta m e n ta ry  e x p e n se s  be 
paid b y  m y  e x e cu to r s , as so o n  as c o n v e n ie n t ly  
can be d on e  a fte r  m y  d e ce a se .

/



S e co n d . I g iv e  and  b e q u e a th  u n to  m y son, 
R h e in h o ld  H erm a n n  K e m p k e s , o u t  o f  the prop-
e r t y  o w n e d  b y  m e  s itu a te  in  th e  c o u n ty  o f  Pas-
sa ic  in  th e  S ta te  o f  N e w  J e rs e y , th e  sum  of 
se v e n  h u n d re d  d o lla rs , w h ich  he o w e s  to  m e ; 
a lso  o u t  o f  th e  sa id  p ro p e r ty  o w n e d  b y  me in 
sa id  c o u n ty  an d  sta te , I  g iv e  and  bequ eath  unto 
m y  d a u g h te rs , W ilh e lm in a  S ch ip p ert, nee 
K e m p k e s , and  G e n o v iv a  G ross , n ee  K em pkes, 

10 e a ch  th e  su m  o f  th re e  h u n d re d  d o lla rs , to  them, 
th e ir  e x e cu to r s , a d m in istra tors  and  assign s for-
ever.

T h ird . I g iv e , d e v is e  an d  b eq u ea th  a ll the re-
m a in in g  p a rt o f  m y  e s ta te , rea l an d  personal, 
w h ic h  is s itu a te  o r  w h ich  I m y  o w n  in the 
c o u n ty  o f  P a ssa ic  in  th e  S ta te  o f  N ew  Jersey, 
a fte r  th e  p a y m e n t  o f  th e  a b o v e  b eq u ests , unto 
m y  th re e  ch ild re n , v iz . : W ilh e lm in a  Schippert, 

20 n ee  K e m p k e s , R h e in h o ld  H erm a n n  K em pkes, 
G e n o v iv a  G ross , n ee  K e m p k e s , to  h ave and to 
h o ld , the sam e u n to  th em , th e ir  h e irs , executors, 
a d m in istra tors  and  a ss ign s  fo re v e r .

F o u rth . I  g iv e  and b e q u e a th  u n to  m y  son, 
W ilh e lm  K e m p k e s , re s id e n t  in  C refe ld , Ger-
m a n y , th ree  th o u sa n d  m a rk s , to  be pa id  to him 
o u t  o f  th e  su m  o f  fo u r  th o u sa n d  m a rk s , which 
h e  o w e s  to  m e ; th e  rem a in in g  th ou sa n d  marks 
o f  sa id  su m  o w in g  to  m e fr o m  m y  son  W ilhelm , 

dU I g iv e  an d  b e q u e a th  u n to  m y  son  Heinrich 
K e m p k e s , re s id e n t  in  N eu b s , G erm a n y , to have 
and  to  h o ld  th e  sam e, u n to  th em , their execu-
tors, a d m in istra tors  and  a ssign s forever .
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F ifth . I g iv e  and b e q u e a th  a ll th e  m o n e y  
w hich  I h ave on  d e p o s it  in  th e  V o lk s b a n k  in  
C refeld , G erm a n y , u n d e r  th e  n am e o f  m y  son ,
R. H erm ann  K e m p k e s , u n to  m y  five  ch ild re n , 
herein before  n a m e d , e q u a lly , sh are  and sh are  
alike, to  have an d  to  h o ld  th e  sam e, u n to  th e m , 
their e x e cu to rs , a d m in is tra to rs  and  a ss ig n s  fo r , 
ever.

S ixth . I d o  h e re b y  co n s t itu te  an d  a p p o in t  m y  . q  
son, R h e in h o ld  H erm an n  K e m p k e s , and  m y  
daughters, W ilh e lm in a  S ch ip p e r t  an d  G e n o v iv a  
Gross, to  be th e  e x e cu to r s  o f  th is , m y  la st  w ill 
and testam en t, h e re b y  re v o k in g  a n y  fo rm e r  w ills  
by  m e at a n y  t im e  m ade .

In w itn ess  w h e re o f, I  h ave  h ere u n to  se t  m y  
hand and sea l th is  tw e n ty -f ir s t  d a y  o f  N o v e m -
ber, A . D ., n in e te e n  h u n d red  and  th ree .

h er  20
El iz a b e t h  X  K empk es  (l . s.) 

m a rk

S igned , se a led , p u b lish e d  and  d e c la re d  b y  
E lizabeth K e m p k e s , th e  a b o v e  n a m ed  te s ta tr ix , 
as and fo r  h er la s t  w ill and testa m en t, in  th e  
presence o f  u s , w h o  at h er re q u e st , in  h er p r e s -
ence and in the p re se n ce  o f  e a ch  o th er , at th e  
same tim e, su b scr ib e d  ou r n am es h e re to  as w it -
nesses. 30

W il l ia m Ot t e n , P a terson , N . J.

A r t h u r  Cl if f e , P a terson , N . J.
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P A S S A I C  C O U N T Y  S U R R O G A T E ’ S OFFICE.

I , C h arles M . K in g , S u rro g a te  o f  th e  County 
o f  P a ssa ic , d o  c e r t ify  th e  a n n ex ed  to  be a true 
c o p y  o f  th e  la st w ill  and  te s ta m e n t o f  Elizabeth 
K e m p k e s , la te  o f  th e  c o u n ty  o f  P assaic, de-
ce a s e d , and  th a t R h e in h o ld  H erm an  Kempkes 
and W ilh e lm in a  S ch ip p e rt , th e  e x e cu to rs  therein 

10 n a m ed , p ro v e d  th e  sam e b e fo re  m e, and are 
d u ly  a u th o r ize d  to  ta k e  u p o n  th em se lves  the 
a d m in istra tion  o f  th e  es ta te  o f  th e  testatrix 
a g re e a b ly  to  th e  sa id  w ill.

W itn e ss  m y  h an d  and  sea l o f  office, the 
F o u rth  d a y  o f  D e ce m b e r , in  th e  y ea r  o f onr 
L o r d , o n e  th ou sa n d  n in e  h u n d re d  and  three.

(s e a l ] Ch a r l e s  M. K ing ,

Surrogate.
20

30
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EXHIBIT D-3.
Bank B o o k  o f  th e  P a terson  S a v in g s  In s t itu -

tion. In a c co u n t  w ith  R . H erm an  o r  E liza  
K em p k es. B o o k  N o . 42,105. F irs t  d e p o s it  M a y  
7th, 1891. L a st  d e p o s it  S e p te m b e r  26th, 1904.

EXHIBIT D-4.
Bank B o o k  o f  th e  P a terson  S av in gs  In s titu - 10 

tion.
“ In a cco u n t  w ith  R . H erm an  or  E liza  

K e m p k e s .”  B o o k  N o. 92,441. F irs t  d e p o s it  
O ctober 19th, 1903. L a s t  d e p o s it  N o v e m b e r  
12th, 1903. L a s t  w ith d ra w a l N o v e m b e r  24th,
1903.

EXHIBIT D-50,
D e p o s ito r ’s Card o f  the P a terson  S av in gs  In - 20 

stitution . (C o p y ). “ N o . 42,105, D e p o s ito r ,
“  by fo llo w in g  s ig n a tu re , co n se n ts  to  th e  la w s , 
“ rules and re g u la t io n s  o f  th e  P a terson  S av in gs  
“ In stitu tion . E liza  K e m p k e s  or  R . H erm an  
“  K em p k es . R e s id e n ce , 186 W a y n e  a v en u e , P at- 
“ erson, N . J. O ccu p a tio n , s ilk  m a n u fa ctu rer .
“  D ate o p e n e d , M a y  7th, 1891. P ass w o rd , A g e .
“  R em ark s— T h e  n am e o f  R* H erm a n  K e m p k e s  
“ added b y  re q u e s t  o f  E liza  K e m p k e s , F e b ru a ry  
“ 14th, 1903.”  ' 30

EXHIBIT D-51.
D ep o s ito r ’ s C ard  o f  th e  P a terson  S av in gs  In -
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s t itu tio n . (C o p y ). “  N o . 92,441. R . Herman 
“  K e m p k e s  or  M rs. E liza  K e m p k e s . S ig. of 
“  E liza  K e m p k e s . R e s id e n ce , 186 W a y n e  ave-
n u e ,  P a terson , N . J. O ccu p a tio n , s ilk  manu- 
“  fa c tu re r . P ass w o rd , a g e . D a te  open ed , Oc- 
“  to b e r  19th, 1903. R e m a rk s , N o . 42,105.”

EXHIBIT D2.
10 B ill o f  sa le  m a d e  b y  P eter  K e m p k e s  to  Her-

m an  K e m p k e s . D a ted  O cto b e r  9th , 1900. Re-
co r d e d  in  P a ssa ic  C o u n ty  C le rk ’ s O ffice, October 
11th, 1900, in  B o o k  I o f  M is ce lla n e o u s , page 368. 
B arga in s an d  se lls  a ll th e  h o u s e h o ld  furn iture in 
186 W a y n e  a v en u e , P a terson , N . J.

E X H I B I T  D l .

B ill o f  sale- m a d e  b y  P eter  K e m p k e s  to  Her- 
^  m an K e m p k e s , d a te d  O cto b e r  9th , 1900. Re-

c o r d e d  O cto b e r  11th, 1900, in  B o o k  I o f  M iscel-
la n e o u s , p a g e  367. B arga in s an d  se lls  all his 
r ig h t , t it le  an d  in te re s t  in  g o o d s  and  chattels of 
th e  firm  o f  K e m p k e s  B ro s ., in  th e  C ity  o f  Pater-
son , N . J ., lo c a te d  a t N o . 203 M ain  street, Pat-
e rso n , N . J.

EXHIBIT D-6.
D e e d  m a d e  b y  P eter  K e m p k e s  to  Elizabeth 

K e m p k e s . D a te d  O cto b e r  9th , 1900. Recorded 
in  th e  P assa ic  C o u n ty  C le rk ’s O ffice, October 
11th , 1900, in  B o o k  M -14  o f  D e e d s  for said 
c o u n ty  on  p a g e  554, e tc . F u ll W a rra n ty  Deed,
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con veys  in  fe e  th e  fo l lo w in g  p ro p e r ty  : F irs t  
tract— B ein g  a lo t  o n  B rid g e  s tre e t , f i fty  fe e t  
from  G ov e rn o r  s tre e t , k n o w n  as n u m b e r  th ree , 
B lock  D  on  M ap M , S. U . M ., and  b e in g  lo t  
num ber sev en teen  B r id g e  s tre e t  o n  th e  o ffic ia l 
map o f  th e  C ity  o f  P a terson . S e co n d  tr a c t—  
Beginning in  th e  n o rth e a s te r ly  lin e  o f  W a y n e  
avenue to  a p o in t  d is ta n t on e  h u n d red  and  fi fty  
feet n orth east from* U n ion  a ven u e , th en ce  ru n -
ning n o r th w e s te r ly  a lo n g  U n ion  aven u e  s e v e n ty  - 10
five f e e t ; b e in g  a p lo t  o f  g ro u n d  s e v e n ty -f iv e  
feet fron tage  on  W a y n e  a ven u e  b y  on e  h u n d red  
and six fe e t  d eep .

EXHIBIT D-5.
M ortgage m ade b y  H erm an  K e m p k e s , tra d in g  

and d o in g  b u sin ess  as K e m p k e s  B ro s ., to  Eliza^ 20 
beth K e m p k e s  on  g o o d s  and  ch a tte ls . D a ted  
D ecem ber 1st, 1900, an d  re co rd e d  in th e  P a ssa ic  
County C le rk ’ s O ffice in  B o o k  M -2 o f  C h actel 
M ortgages, p a ge  384, co v e rs  th e  p ro p e r ty  and th e  
mill k n ow n  as the E sse x  M ill on  lo w e r  M ill 
street, P a terson , N . J ., and a ll m a n u fa ctu red  
goods in th e  c o m m is s io n  h ou se  o f  P. S. S earin g , 
in the C ity o f  N e w  Y o r k . G iv en  to  se cu re  the 
sum o f n ine h u n d red  d o lla rs  fr o m  th e  d a te  
hereof, and in te re s t  on  th e  sam e at th e  ra te  o f  on 
six per cen t. A ffid a v it  s w o rn  to  b y  E liza b e th  
K em pkes, D e ce m b e r  1st, 1900.

This m o rtg a g e  w as paid  in  fu ll b y  H erm a n  
K em pkes to  E liza b eth  K e m p k e s , S e p te m b e r  
16th, 1903. W itn e s s  : W illia m  O tten . E liza -
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b eth  K e m p k e s . Endorsements. “ T h is  mortgage 
h a v in g  b e e n  p a id  an d  sa tis fied  in  fu ll, the 
C o u n ty  C lerk  is  h e r e b y  a u th o r ize d  to  cancel the 
s a m e .”  (S ig n e d ) h er
W itn e s s , M rs. J. K e lle r . E liza b e th  x  Kem pkes.

10

m ark

20

oCO
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IN  C H A N C E R Y  O F  N E W  J E R S E Y . 

Pa t e r s o n , N . J ., W e d n e s d a y , N o v e m b e r  1, 19 5.

B etw een

W il he mina  Sc h ippe r s , Ex e -

c u t r ix , e t c .,

MR. R O B E R T  E. V A N  H O V E N B E R G  fo r  th e  20 
com pla in an t.

M E SSR S. M IC H A E L  A N D  C H A R L E S  D U N N  
for the d e fe n d a n t  K e m p k e s .

St ev en son , V. C. (o ra lly ) . M y  co n c lu s io n  
in this case  is th a t th e  co m p la in a n t is e n tit le d  to  
a decree g iv in g  th e  fu n d  to  th e  esta te .

The ca se  is  la r g e ly  on e  o f  fa c t . T h e  t e s t i -
m ony is q u ite  v o lu m in o u s . I t  w o u ld  b e  im p o s -
sible fo r  m e  to  sta te  in  an o rd e r ly  w a y  a ll th e  
reasons b ased  u p o n  th e  e v id e n ce , w h ich  I  e x -
amined v e r y  c a re fu lly  s in ce  th e  a rgu m en t, w h ich  
have b ro u g h t m e  to  th e  co n c lu s io n s  th a t I h ave  
stated. T h e  w a y  in  w h ic h  th is  ca se  is p re -

Complainant,
and

R h e i n h o l d t  H e r m a n  

K e mpk e s , et  a l .,

Defendants.

10

Conclusions.
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se n ted  is  s o m e w h a t  p e cu lia r . T u rn in g  to the 
b ill, it  ap p ears th a t th e  co m p la in a n t charges 
d is t in c t ly  th a t th e  m o n e y  in  q u e stio n , $1,811.00 
on  d e p o s it  in  th e  P a terson  S av in gs  Institution 
a t th e  t im e  o f  th e  d ea th  o f  M rs. K e m p k e s , the 
te s ta tr ix , w as h er m o n e y , b u t  th a t it  was de-
p o s ite d  in  th e  jo in t  n am es o f  h e rs e lf  and her 
son , th e  d e fe n d a n t H erm a n . T h e  an sw er de-
n ies  th is  a lleg a tion , d en ie s  th a t  at th e  time 

IQ o f  M rs. K e m p k e s ’ d ea th , sh e  had  o n  deposit 
in  th e  P a te rso n  S a v in g s  In s t itu t io n  th e  sum  of 
$1 ,811 .00 , and th e  a n sw er  a lle g e s  th a t the fo l-
lo w in g  are  th e  fa c ts  co n c e rn in g  sa id  m o n e y : 
“ T h a t a t th e  tim e  o f  th e  d ea th  o f  the said 
E liza b e th  K e m p k e s , th ere  w as an a cco u n t  in the 
sa id  P a terson  S a v in g s  In s t itu t io n  and the sum 
o f  $1,811.00  w a s d e p o s ite d  to  th e  cre d it  o f  the 
sam e, bu t th a t th e  sa id  a c co u n t  w as in the 
n am es o f  E liza b eth  K e m p k e s  or  Herman 

2q  K e m p k e s  (m ea n in g  th e re b y  th is  d e fen d a n t), and 
th e  m o n e y  th e re o n  o n  d e p o s it  w as th e  m on ey  of 
th is  d e fe n d a n t, an d  n o t  th e  m o n e y  o f  the said 
E liza b e th  K e m p k e s , d e c e a s e d .”  I t  seem s to 
m e th a t n o th in g  c o u ld  be p la in er  th an  the issue 
p re se n te d  b y  th e se  p lea d in g s . T h ere  is nothing 
to  s u g g e s t  th a t th e  d e fe n d a n t  c la im e d  a gift. 
T h e  co m p la in a n t a lle g e s  in  th e  b ill  th at this 
m o n e y  ir re sp e c t iv e  o f  th e  fo rm  o f  th e  account 
w as  th e  p ro p e r ty  o f  th e  testa tr ix , Mrs. 
K e m p k e s . T h e  d e fe n d a n t  jo in s  issu e  on this 

^ a lle g a tio n  an d  a lle g e s  th a t th e  m o n e y  deposited 
in  th is  fo rm  w as h is  m o n e y  and  w as n ot the 
m o n e y  o f  th e  testa tr ix . T h a t is th e  issue that 
w as b ro u g h t  on  fo r  tr ia l. N o w , it  is  apparent 
th a t th e  e v id e n ce  d o e s  n ot su sta in  the conten-
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tion o f  the d e fen d a n t. T h e  e v id e n ce  h ere  e s t a b -
lishes b e y o n d  a ll d o u b t  th a t w h a tev er  m a y  h a v e  
been the re m o te  o r ig in  o f  M rs. K e m p k e s ’ e s ta te , 
w hatever th e  so u rce s  m a y  h a ve  b e e n  th ro u g h  
w hich she d e r iv e d  it, a ssu m in g  th a t sh e  r e -
ceived m o n ey s  fro m  h er son , it  is p e r fe c t ly  p la in  
that in law  and e q u ity , th is  m o n e y  in  th e  s a v -
ings bank  w as h ers  and  h er  so n  c o u ld  o n ly  g e t  
title to  it b y  w ay  o f  g ift .

This fa c t  w as  so  p la in  th a t th e  in d u s tr io u s  10 
and acute co u n se l fo r  th e  d e fe n d a n t  a d m itte d  
m ost fu lly  th a t th e  o n ly  t it le  w h ich  th e  d e fe n d -
ant cou ld  se t u p  u n d e r  the e v id e n ce  in  th is  ca se  
to this m o n e y , m u st be  b a sed  u p o n  a tra n s a c t -
ion b etw een  th ese  p a rties , M rs. K e m p k e s  and  
her son, on  th e  o n e  han d , a n d  th e  sa v in g s  b a n k  
on the o th er . In o th e r  w o rd s , th e  o n ly  t it le  
which th e  d e fe n d a n t  c o u ld  m a in ta in  u p o n  
this ev id e n ce  w as th e  t it le  b y  g i f t  fr o m  h is 
m other. N o w , su ch  a g i f t  w o u ld  be  a g i f t  o f  a  20 
contract r igh t, n o t  a g i f t  o f  m o n e y . T h e  m o n e y  
was loaned  to  th e  bank  as th e  re su lt  o f  th is  
transaction. T h e  tra n sa ction  b e tw e e n  a d e p o s -
itor and a ban k  is o fte n  v e r y  in c o r r e c t ly  d e -
scribed. It  re a lly  is a loa n  o f  m o n e y . I t  is  n o t 
a deposit at all. T h e  ban k  d o e s  n o t  r e ce iv e  th e  
m oney on  d e p o s it , in  th e  s tr ic t  le g a l sen se  o f  
that term . T h e  b a n k  b o rro w s  th e  m o n e y , b e -
com es the o w n e r  o f  the m o n e y  and  b e co m e s  
charged w ith  a co n tra c tu a l o b lig a t io n  to  re p a y  30 
an equal a m ou n t o f  m o n e y  a t a fu tu re  t im e  in  
accordance w ith  th e  term s o f  th e  b a n k e r ’ s c o n -
tract.

But I am n ot d is p o s e d  to  s to p  h ere  an d  h a v e  
this case  d e te rm in e d  w ith  s tr ic t  re fe re n ce  to  th e
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is su e  p re se n te d  b y  th e se  p le a d in g s . T h e  testi-
m o n y  w a s ta k e n  and  th e  ca u se  w as argued 
u p o n  th e  id e a  th a t th e  m a tter  in  d isp u te  to be 
d e te rm in e d  w as w h e th e r  M rs. K e m p k e s  in her 
l i fe t im e  d id  o r  d id  n o t  m a k e  an effectu a l gift 
th ro u g h  th is  tra n sa ctio n  w ith  th e  savings bank, 
a g ift , w h ich , as I sa id  a fe w  m o m en ts  ago, in 
fa c t , a m ou n ts  to  a tra n sfer  o f  a con tractu a l ob-
lig a t io n  o f  th e  b a n k  to  h er son , e n forcea b ly  by 

in  h im  fo r  h is  o w n  b en efit .
In  th e  ca se  th a t b o th  c o u n s e l h a ve  cited , the 

ca se  o f  D u n n  vs. H o u g h to n , I  had  occasion  to 
p a ss  u p o n  th e  le g a l s u ffic ie n cy  o f  th e  external 
fo rm  o f  a g i f t  o f  th is , ch a ra cte r , an attempted 
d o n a tio n  b y  a c o n tr a c t  b e tw e e n  th e  donor and 
th e  d o n e e  on  th e  on e  h an d , an d  a savings bank 
on  th e  o th e r , an d  I re a ch e d  th e  co n c lu s io n  that 
th e  e x tern a l fo rm  o f  th e  g i ft  is  le g a lly  sufficient 
i f  th e  d o n a tiv e  p u rp o se  be p resen t. Inasmuch 

2q  as th a t ru lin g  has n o t b een  re v e rse d , or in re-
s p e c t  o f  th e  m a tter  w h ich  I h a v e  sta ted , been at 
a ll m o d ifie d , I sh a ll a p p ly  it  to  th is  case, and 
h o ld  th at th is  co n tr a c t  e n te re d  in to  by  the 
sa v in gs  b a n k  w ith  M rs. K e m p k e s  and her son 
w o u ld  b e  a su ffic ien t e x te rn a l fo rm  to  constitute 
a v a lid  g i f t  i f  th e  d o n a tiv e  p u rp o se  be present. 
T h is  e x te rn a l fo rm  o f  th e  g i f t  co rresp on d s  with 
a d e liv e r y  w h en  a ch a tte l is  the su b je c t  matter 
o f  a g ift .  W h e re  it  is  a lle g e d  th a t a chattel is 
th e  su b je c t  m a tter  o f  a g ift , d e liv e ry  o f the 
ch a tte l, m an u al tra d it io n , is a su ffic ien t external 
fo rm  to  su p p o r t  th e  g i f t  i f  the d o n a tiv e  purpose 
be  p resen t. B u t n o  e x te rn a l fo rm  o f  a gift, no 
d e liv e rv , i f  th e  s u b je c t  m a tter  o f  the g ift  be a 
ch a tte l" no c o n tr a c t  on  th e  part o f  the third
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party , i f  th e  a lle g e d  g i f t  b e  l ik e  th e  on e  w h ich  
we are n ow  co n s id e r in g , has a n y  su ffic ie n cy , i f  
the d on a tive  p u rp o se  be  la ck in g . T h e re  m u st 
be an in ten tion  on  th e  pa rt o f  th e  d o n o r  to  v e s t  
som eth in g  in  th e  d o n e e  fo r  th e  d o n e e ’s ben e fit , 
to vest p r o p e r ty  in  h im , th e  d o n e e , w h ich  h e  
shall p ossess  fo r  h im se lf, and  n o t  fo r  th e  b e n e fit  
o f the a lleg ed  d o n o r , o r  in  tru st  fo r  th e  a lle g e d  
donor.

A n d  n ow  w e co m e  to  th e  q u e s t io n  w h ic h  is  i q  
purely  on e o f  fa c t , w h e th e r  u p on  th is  m ass o f  
ev iden ce  th e  c o n c lu s io n  ca n  be d ra w n  th a t M rs. 
K em p k es crea ted  th is  co n tra c tu a l o b lig a t io n  on  
the part o f  th e  ban k  w ith  h er so n  fo r  h er  s o n ’ s 
benefit and  to  th a t e x te n t  in  d e ro g a t io n  o f  h e r  
own p ro p e r ty  r ig h ts . T h is  is  th e  rea l q u e s t io n  
o f fact, in m y  ju d g m e n t , w h ich  a rises  in  an d  d e -
term ines th e  m a jo r ity  o f  th ese  sa v in gs  ban k  
book  cases, th e se  ca ses  w h e re  re la tiv e s  or  in t i -
mate fr ien d s  d e p o s it  m o n e y  in  a sa v in gs  b a n k  «0  
in a jo in t  a cco u n t . T h e  q u e s t io n  is on e  o f  fa c t  
w hether the o r ig in a l o w n e r  o f  th e  m o n e y  w h o  
thus has co n v e r te d  a p o rtio n  o f  h is e s ta te , ca sh , 
into a co n tra c tu a l o b lig a t io n  on  th e  p a rt o f  th e  
savings ban k  to  h im s e lf  and s o m e b o d y  e lse , has 
done that fo r  h is  o w n  p u rp oses , fo r  h is o w n  c o n -
venience, or has d o n e  it  w ith  in te n t to  v e s t  in  
the third p a rty  an a b so lu te  b en e fic ia l in te re s t  in  
the fund or ra th er  an in te re s t  in  th e  c o n tr a c t  or  
contract r igh t. N o w , th is  ca se  is q u ite  d iffe r - „ a  
ent from  th e  ca se  o f  D u n n  vs . H o u g h to n  to  
which I have re fe rre d . In  th a t ca se  th e  d o n o r  
deposited  a su m  o f  m o n e y  in  a sa v in gs  b a n k  so  
as to m ake it  p a y a b le  to  h e rs e lf  o r  h er n ie ce  
who cla im ed  to  be  th e  d o n e e . T h e  b an k  en -
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tere d  in to  a jo in t  co n tr a c t  w ith  th e  m other 
and th e  n ie ce , h a v in g  th e  in c id e n t  of 
su rv iv o rsh ip , o f  co u rse , and  th a t  is  pre* 
c is e ly  w h a t th is  c o n tr a c t  w as, a con -
tra ct  b e tw e e n  th e  sa v in gs  b a n k  on  the 
on e  h an d  an d  M rs. K e m p k e s  and  Herm an 
K e m p k e s  o n  th e  o th e r , an d  it  had  th e  incident 
o f  s u rv iv o rsh ip  u n d o u b te d ly  a t la w . B ut in 
th e  ca se  o f  D u n n  vs. H o u g h to n , th e  m o n e y  was 

IQ le f t  u n to u ch e d  fo r  a lo n g  p e r io d  o f  tim e. The 
w h o le  c o n d u c t  o f  th e  o r ig in a l o w n e r , th e  donor, 
in d ica te d  th a t the p a rticu la r  fu n d  w as set apart 
fo r  th e  p u rp o se  o f  its b e co m in g  th e  p ro p e rty  of 
th e  n ie ce  u p o n  her, th e  d o n o r ’ s, d ea th . In  this 
ca se  th e  a c co u n t  a fter  th e  tra n sfer o f  it , or after 
th e  crea tion  o f  it  in  its  p re se n t fo rm , in  February, 
1903, w as an a ctiv e  a cco u n t . M rs. K em pkes 
m a d e  d e p o s its  an d  m a d e  d ra fts . I t  am ou n ted  at 
th e  t im e  o f  its  cr e a t io n  in  F e b ru a ry , 1903, to a 

90 l it t le  o v e r  $250.00 o r  $260.00. It  th en  was 
g re a t ly  re d u ce d , and fin a lly  in  N o v e m b e r , 1903, 
M rs. K e m p k e s  u se d  th is  a c co u n t  in  th e  most 
n atu ra l w a y  p o s s ib le  as h e r  o w n  b y  depositing 
in  it  w h a t to  h er w as a v e ry  la rge  su m  o f  m oney 
$1,870 .00 , th e  p ro ce e d s  o f  th e  sa le  o f  land  which 
b e lo n g e d  to  her. W e ll ,  so  it  w o u ld  appear that 
i f  th e  co n te n tio n  o f  th e  d e fe n d a n t is correct, if 
M rs. K e m p k e s  had d ied  in . O cto b e r , he would 
h a ve  re c e iv e d  a c o m p a ra t iv e ly  sm a ll sum  of 
m o n e y  ; as sh e  d ie d  in  N o v e m b e r , he has aright 

^  to  r e c e iv e  th is  v e r y  m u ch  la rg er  su m  o f  m oney. 
P re su m a b ly , i f  M rs. K e m p k e s  c o u ld  have lived 
a lit t le  lo n g e r  sh e  w o u ld  have d o n e  som ething 
w ith  th is  m o n e y  and  p erh a p s  re d u c e d  her bank 
a c co u n t  to  a v e r y  sm a ll figu re . N o w , w hen we
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have th is a lle g e d  d o n o r  d e a lin g  in th a t w a y  w ith  
her bank a cco u n t , k e e p in g  it  a c t iv e , c e r ta in ly  
there is a v e r y  s tro n g  s u g g e s t io n  th a t sh e  d id  
not in tend  th a t h er son  s h o u ld  be  p e rso n a lly  
benefitted b y  w h a te v e r  m ig h t be fo u n d  in  th a t  
bank a cco u n t a t th e  tim e  o f  h er d ea th . P aren ts  
are not in  the h a b it  o f  m a k in g  g ifts  o f  th a t  
ch a ra cte r ; g ifts  th e  e x te n t  o f  w h ich  is s o  u n -
certain.

The first d ra ft , I th in k , from  th is  a c co u n t  10 
after it w as p u t in  its  p re se n t fo rm  in F e b ru a ry ,
1903, w as a d ra ft  o f  $30.00  m a d e  b y  H erm an  
K em pkes. F o r  y e a rs  p r io r  to  th is  t im e  M rs. 
K em pkes h ad  the a c co u n t  in  h er ow n  nam e and  
made all h er d e p o s its , m a d e  h er d ra fts , c o l le c t e d  
her rents, and  a tte n d e d  to  h er  o w n  bu sin ess .
This transfer w as m ade, as I sa id , in  F e b r u a r y ,
1903, and th e  first d ra ft , I th in k , a fte r  th a t d a te , 
was a dra ft o f  $30.00  m ade  b y  H erm an , an d  h e  
explains h ow  it  w as th a t he ava iled  h im s e lf  o f  20 
the pow er w h ich  he had  to  d ra w  m o n e y  from 
this a ccou n t. H e  d id  n o t  d ra w  it  b e ca u se  th e  
m oney w as h is or  fo r  a n y  p u rp o se  o f  h is o w n .
He drew  it  fo r  h is  m o th e r , i f  I re m e m b e r  
right, he said  to  p a y  fo r  rep a irs  on  h er h o u se , 
and the rea son  w h y  he d re w  it  w as b e ca u se  it  
was a ra iny d a y . H is  m o th e r  w as a w o m a n  o f  
seventy-five y e a rs . S h e  liv e d  u p  a t T o to w a , 
and the son  th u s  d is c lo s e s  th a t th e  u se , an d  
practically  th e  o n ly  u se , he m a d e  o f  th is  a c - on 
count, ce r ta in ly  the o n ly  u se  in  th e  w a y  o f  
drawing m o n e y  fro m  it, w as fo r  th e  co n v e n ie n ce  
of his m oth er. T h u s  w e h ave a s tro n g  in d ic a -
tion that the o r ig in a l p u rp ose  in  ch a n g in g  th is  
account from  an a c c o u n t  w ith  M rs. K e m p k e s
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a lon e  in to  a jo in t  a c co u n t  w ith  h e rs e lf  and her 
son , w as th e  sam e as has b een  illu stra ted  in 
s c o r e s  o f  ca ses , n a m e ly , in o rd e r  th a t th e  actual 
o w n e r  o f  th e  m o n e y  m ig h t  be  a b le  to  draw  her-
s e lf  o r  m ig h t  be  a b le  to  tru st  h er son  to  draw 
m o n e y  fo r  h er.

N o w , w h en  w e  co m e  to  ta k e  th e  testim on y  of 
H erm a n  K e m p k e s  in  rega rd  to  th e  pu rp ose  of 
th is  ch a n g e , w e m e e t  w ith  a n u m b er o f  very se- 

10 r iou s  d ifficu ltie s . I w ill sa y  r ig h t  h ere  that I am 
u n a b le  to  d is co v e r  a n y  e v id e n ce  w h atever in 
th is  ca se  o f  a d o n a tiv e  p u rp o se  on  the part of 
M rs. K e m p k e s , a p u rp o se  to  m a k e  th is deposit 
an d  m a k e  th is  co n tr a c t  in  o rd e r  to  benefit her 
son , as d is t in g u ish e d  fro m  th e  p u rp o se  to  meet 
h er  o w n  co n v e n ie n ce , a p art fro m  th e  testim ony 
o f  th e  son  a lon e . I d o  n o t find th at there is 
an y  co r ro b o ra t io n  o f  his te s t im o n y  in  the form 
o f  th is  w ill. T h e  w ill w h ich  th e  m oth er  made 

20 d ea ls  w ith  h er e sta te  p ra c t ic a lly  in  tw o  parts. 
S h e d ea ls  w ith  a ll the e sta te  th at sh e  had both 
rea l and  p erson a l in  A m erica , in  Paterson, in 
on e  w a y , and  sh e  d ea ls  w ith  th e  esta te , certain 
a ssets  w h ich  sh e  h a d  .in  H erm a n y , in  another 
w a y . I t  a p p ea rs, I m a y  sa y , from  th e  w ill that 
sh e  had m o n e y  d e p o s ite d  in  a b a n k  in Crefeld 
in th e  n am e o f  h er son  H erm an  K e m p k e s  and she 
u n d e r ta k e s  b y  th is  w ill to  m a k e  d isposition  of 
th a t m o n e y  as h er o w n , w h ich  is a very  sig- 

qq  n ifica n t fa ct . T h e re  i s .n o  e v id e n ce , however, 
o ffered  in rega rd  to  th is  m a tter to  sh ow  whether 
th ere  w as s u ch  m o n e y  th ere , h ow  it was de-
p o s ite d  and i f  it  w as d e p o s ite d  in  Herman 
K e m p k e s ’ n am e, h o w  it  w as th at the money
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was the p r o p e r ty  o f  M rs. K e m p k e s , i f  s u ch  w as 
the fa ct.

The o fficers  o f  th e  ban k  w h o  w ere  p r o d u c e d  
as w itn esses  e n t ir e ly  fa ile d  to  c o r ro b o ra te  th e  
testim on y  o f  H erm a n  K e m p k e s , s o  fa r  as th a t 
testim on y  g o e s  to  sh o w  th a t M rs. K e m p k e s  h ad  
a don ative  p u rp ose  in  cre a tin g  th is  c o n tra c t . I 
have e x a m in ed  th e  te s t im o n y  o f  M r. M erse lis  
and Mr. B o tb y l, w ith  v e ry  g re a t  ca re . It  
does n ot g iv e  a n y  c o lo r  to  th e  te s t im o n y  o f  M r. j q  
K em pk es to  th e  e ffe c t  th a t M rs. K e m p k e s  in -
tended to  m a k e  a g ift  to  h im  o f  th e  m o n e y , or  
transfer to  h im  a b en e fic ia l in te re s t  in  i t ; o r , to  
speak m ore  a c cu r a te ly , th a t M rs. K e m p k e s  in -
tended to  cre a te  a co n tra c tu a l o b lig a t io n  on  th e  
part o f  th e  ban k  to h er son  H erm a n  K e m p k e s  
for his b en e fit  as d is t in g u ish e d  fr o m  a c o n -
tractual o b lig a t io n  to  h im  cre a te d  fo r  h er c o n -
venience. T h ese  g e n tle m e n  s im p ly  sa y  th a t 
this w om an  ca m e  to  th e  b a n k  and  tra n s fe rre d  go 
the a ccou n t th a t s to o d  in  her o w n  nam e to  th e  
joint nam es o f  h e rs e lf  and  son . T h e ' son  o p e n e d  
the m atter an d  s ta te d  th at h is m o th e r  d e s ire d  
to m ake the ch a n g e . M r. M erse lis  ta lk e d  w ith  
the son  and th e  m o th e r . T h e n  in  o rd e r  to  be  
sure that the m o th e r  u n d e rs to o d  w h a t sh e  w as 
doing he ca lle d  M r. B o tb y l, w h o  sp ea k s  
Germ an, and  the m a tter  w as d is cu s s e d  or ta lk e d  
over b e tw een  M rs. K e m p k e s  and  M r. B o tb y l 
in G erm an. N o w , M r. B o tb y l and  M r. M er- « q  
selis s im p ly  sa y  th a t M rs. K e m p k e s  u n d e rs to o d  
that this ch a n g e  w o u ld  en a b le  e ith e r  on e  o f  th e m  
to,draw  and th at the e ffe c t  w o u ld  be  th a t th e  
survivor c o u ld  d ra w  th e  b a la n ce . W e ll ,  n o w , 
that is p re c is e ly  th e  leg a l e ffe ct  o f  th is
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s o r t  o f  a co n tr a c t , w h ere  th ere  is no 
in te n t io n  to  d o  a n y th in g  m ore  than to 
p la ce  th e  m o n e y  w h e re  b o th  i  parties 
ca n  d ra w  it  fo r  th e  co n v e n ie n c e  o f  the real 
o w n e r . B u t w h e n  w e tu rn  to th e  testim on y  of 
M r. K e m p k e s , th e  d e fe n d a n t, we find that he 
g iv e s  a v e ry  d iffe ren t a c co u n t  o f  w h a t to o k  place 
a t th e  b a n k . H e  sa y s  : “ W e  w e n t  to  th e  sav-
in gs  b a n k  and w e w en t in  a p riv a te  o ffice  to  Mr. 

p )  M erse lis , and  m o th e r  had  a ta lk  w ith  M erselis 
and  I, an d  o n e  m an , th e  m an w ith  the ligh t hair, 
u n d e rs to o d  a lit t le  G erm an , and M erse lis  called 
h im  u p  and th en  sh e  sa y s  sh e  w a n ted  m y  name 
p u t  on  h er  b o o k  in  ca se  a n y th in g  happen ed  to 
h er th a t m o n e y  m ig h t be m y  p r o te c t io n .”  Now, 
h ere  is a m o s t  p o s it iv e  s ta te m e n t o f  th is  woman 
to  th e se  b a n k  o ffic ia ls  w h ich , it  seem s to  me, 
m u st  h a ve  a rrested  th e ir  a tte n tio n , explain ing 
w h y  sh e w a n ted  to  h ave th is  th in g  don e. It 

2q  w as d o n e  fo r  th e  p ro te c t io n  o f  her son . Mr. 
K e m p k e s  a lso  test ifie d  th a t his m oth er  said, and 
th is  it  a p p ea rs  sh e  said  in G erm a n  d u rin g  a con -
v e rsa tio n  b e tw e e n  th e  m oth er  and  Mr. Botbyl, 
“  ‘Y e s , I w a n t t h a t ; it  d o n ’ t  b e lo n g  to  the other 
ch ild re n . W h a te v e r  is in  th e  ban k  is money 
th a t b e lo n g s  to  m y  son  and m e, b u t  n ot to the 
o th e r  c h ild r e n . ’ T h a t is th e  w a y  m y  mother 
e x p re sse d  h e r s e lf .”  It  is c e r ta in ly  v e ry  singu-
lar th a t n e ith er  M r. B o tb y l  n or Mr. Merselis, 
w h o  k n e w  th is  w om a n , h ad  tra n sa ction s  with her 

^ in  the bank fo r  m a n y  y e a rs , an d  n ow  recall this 
p a rticu la r  tra n sa ction , a p p a re n tly  have no recol-
le c t io n  th a t th is  s ta te m e n t w as m ade . A ll that 
t h e y  ca n  re m e m b e r  is th a t  th e  transfer 
w a s  to  be  m a d e  in o rd e r  that both
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m ight d ra w , and  M r. M erse lis  t o o k  pa in s, 
in a cco rd a n ce  w ith  his d u ty  as an h o n e s t  
bank o ffic ia l, to  e x p la in  to  th is  G erm a n  w om a n , 
the d ep os ito r , th a t th e  e ffe c t  w o u ld  be  th a t th e  
survivor c o u ld  ta k e  th e  w h o le . T h ere  is e v i -
dence in th e  ca se  a lso  th a t in d ica te s  th a t M r. 
Herm an K e m p k e s , th e  d e fen d a n t, p ro cu re d  th is  
change to  be  m a d e  in  th e  a c co u n t  o f  h is  m o th e r  
at the bank . It seem s th a t as far b a ck  as 1900 
he was en d e a v o r in g  to  g e t  h is  m o th e r  to  m a k e  a 10 
will. A  d ra ft  o f  a wTill is  p ro d u ce d  h ere  in h is 
handw riting, m a d e , I th in k  in  1900, a c co r d in g  to  
w hich th e  b u lk  o f  th e  rea l es ta te  in  A m e r ica , I 
think, w as d e v ise d  to  H erm an  K e m p k e s  an d  his 
brother P eter— at a n y  rate  I ca n n o t  re ca ll th e  
exact lan gu age  or  p ro v is io n s  o f  th is  d ra ft, b u t  it  
was very  b en e fic ia l to  H erm an  K e m p k e s  and 
gave him  a m u ch  la rg er  sh are  th a t it  g a v e  h is  
sisters. It  seem s th a t M rs. K e m p k e s  w as 
averse to  m a k in g  a w ill , w h ich  u n fo r tu n a te ly  is  20 
a very co m m o n  p h e n o m e n o n  in  h u m a n  n a tu re , 
especia lly  a m on g  th is  c la ss  o f  p e o p le , an d  m a k e s  
a great dea l o f  tro u b le . S h e  w as a verse  to  m a k -
ing a w ill. A c c o r d in g  to  H e rm a n ’ s te s t im o n y , 
it appears th at sh e  fin a lly  y ie ld e d  to  his p e r s is -
tence and his u rg e n t d em a n d  an d  m a d e  th is  
change in  the sa v in g s  b a n k  a c co u n t  in  o rd e r  to  
effect a m easu re  o f  ju s t ic e  in  the w a y  o f  p r o t e c t -
ing him . T h at is w h at he in d ica te s  d is t in c t ly .
She did n ot w an t to  m a k e  a w ill, b u t in s te a d  o f  gQ 
that she w o u ld  fix  it  so  th a t h e  s h o u ld  h ave  w h a t 
m oney there m ig h t be in  th e  sa v in g s  b a n k , a n d  
thereupon th e y  w e n t  d o w n  an d  m a d e  th is  
change. W e ll ,  n o w , i f  th a t be  tru e , it  d o e s  n o t  
follow  that M rs. K e m p k e s  h ad  a n y  d o n a tiv e
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p u rp o s e  w h a te v e r . S h e  k e p t  th e  savings bank 
b o o k  in  h er p o s s e s s io n  an d  it  ap p ears that ac-
c o r d in g  to  th e  ru les  o f  th e  b an k  w h ich  w ere ex-
p la in e d  at th e  tim e, th e  sa v in gs  ban k  b ook  had 
to  b e  p re se n te d  in  o rd e r  'to  d ra w  a n y  m on ey . It 
m a y  be  th a t M rs. K e m p k e s , in  o rd e r  to  get rid 
o f  th e  s o lic ita t io n s  o f  h er son , to  s top  the an-
n o y a n ce  th a t sh e  w as s u b je c te d  to  fro m  him by 
h is  d e m a n d s  th a t sh e  s h o u ld  m a k e  a w ill in his 

10 fa v o r , o r  la rg e ly  in  h is fa v o r , sa id , “ W e ll, 1 will 
p u t  th e  m o n e y  in th e  sa v in gs  b a n k  in  both our 
n a m e s ,'’ and sh e  m a y  h ave had  an intention  to 
c o n tr o l  th a t  fu n d  d u rin g  h er  life t im e , as she 
d id , to  k e e p  th e  sa v in gs  b a n k  b o o k  in  her pos-
se ss io n , as sh e  d id , an d  to  p re v e n t him  from 
h a v in g  a n y  b en e fic ia l in te re s t  in  a n y  m on ey  that 
m ig h t be  th ere  b y  d ra w in g  it  o u t  in  h er lifetime. 
I  d o  n o t  th in k  th a t i f  w h a t Mr. H erm an  Kem pkes 
sa y s  h im s e lf  m u st b e  ta k e n  as tru e , it  makes 

20 o u t  a d o n a t iv e  p u rp o se  on  th e  part o f his 
m o th e r .

B u t, i f  th a t c o n c lu s io n  is erron eou s , if  Mrs. 
K e m p k e s , b y  m a k in g  th e  d e p o s it  in  the form 
sh e  d id  fo r  th e  rea son s  s ta ted  b y  H erm an, made 
a c o m p le te  g ift  o f  th e  co n tra c tu a l ob ligation  to 
h er  son , I d o  n o t  th in k  th a t  th e  defendant 
sta n d s  b e fo re  th is  C ou rt in  th is  ca se  in  such a 
lig h t  as to  m a k e  it  p o ss ib le  t o  b ase  a finding in 
fa v o r  o f  a g i f t  u p on  h is  te s t im o n y . He cer- 

oq  ta in ly  is d is c r e d ite d  in  a v a r ie ty  o f  w ays. The 
in d ica tio n s  o f  h is  ch a ra cte r  d is c lo se d  by the 
te s t im o n y , im p e a ch  h im . W ith  g rea t readiness 
he a d m itte d  th a t h e  had m a d e  a m ortgage for 
$900.00 or $1 ,000 .00 , I th in k  he th ou g h t it was, 
to  h is  m o th e r , a ch a tte l m o rtg a g e  in order to
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defeat a c r e d ito r  o f  h is , w h o  w as su in g  h im  o r  
dem anding  from  h im  $450.00. T h e  m o r tg a g e  
is p ro d u ce d . I t  bears th e  a ffidav it o f  th is  o ld  
w om an w h ich  a lle g e s  th a t  th e  co n s id e ra t io n  o f  
the m ortg a g e  w as $900.00 ca sh  a d v a n ce d  b y  h er  
to her so n  in  h is  b u s in ess . W e ll ,  n o w , a m an  
w ho ad m its , w ith  th e  fr e e d o m  th a t M r. K e m p k e s  
did, that he has p e rp e tra te d  a g ro ss  fra u d  l ik e  
this, and in  o rd e r  to  e ffe ctu a te  it, has e v e n  p r o -
cured his o ld  m o th e r  to  c o m m it  p e r ju ry , c e r -  j q  
tain ly stan ds b e fo re  th e  C ou rt v e r y  s e r io u s ly  
im peach ed  as a w itn ess . H e  a lso  sa y s  th a t th a t 
w ill o f  his m o th e r  is a g ro ss  fra u d  p e rp e tra te d  
by h im se lf a n d  h is  s is te r  to g e th e r . T h a t is  th e  
effect o f  h is te s t im o n y . H e sa y s  th a t  h is  
m other w as in co m p e te n t  to  m a k e  a w ill ; th a t 
the w ill w as d ic ta te d  b y  th e  s ister , th a t h e , th e  
brother and son , t o o k  d o w n  th e  in s tru c tio n s  
from  the s is te r  and  ca rr ie d  th e  p a p er  to  a m an  
nam ed M erz, w h o  d re w  a w ill in  a c co r d a n c e  on 
with th ose  in s tru c tio n s  ; th a t h e  b ro u g h t  th e  
w ill b ack , or  it  w as b ro u g h t  b a ck , and  it  w a s  
execu ted  in th e  p re se n ce  o f  tw o  w itn e sse s  b y  
this o ld  w om an  s e v e n ty -f iv e  y e a rs  o f  a ge , an d  
that at the tim e  sh e  d id  n o t  k n o w  w h a t  sh e  w a s 
doing. A l l  th is  h e  n arra tes  a p p a re n tly  w ith o u t  
any a p p reh en sion  o f  th e  e n o rm ity  o f  th e  o ffe n ce  
w hich he a d m its  h e  and  h is  s is te r  c o m m itte d .
I do not b e lie v e  th a t s to ry . T h e  w itn e s s e s  o f  
the w ill w ere  p r o d u ce d , or  on e  o f  th em  a t a n y  o q  
rate. I th in k  o n ly  on e  w itn ess  w a s  p ro d u ce d , a 
Mr. O tten, w h o  a p p ea rs  to  b e  a m an o f  som e  
property  and  w h ose  tru th fu ln e ss  th e  d e fe n d a n t 
does n ot a tta ck . W h e n  a sk e d  w h e th e r  M r.
Otten w as an h o n e s t  m an , a tru th fu l m an , or
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so m e th in g  o f  th a t sort , M r. K e m p k e s  declin es 
to  m a k e  a n y  s ta te m e n t a g a in st  h im . M r. Otten 
sta n d s  b e fo re  th e  C ou rt as an u n im p e a ch e d  w it-
n ess , and  i f  h is te s t im o n y  is tru e , M rs. K em pkes 
k n e w  w h a t sh e  w as d o in g  w h e n  sh e  m ade this 
w ill  and  sh e w as co m p e te n t  to  m a k e  it.

N o w , in  a d d it io n  to  th e se  th in g s  w h ich  I have 
n arra ted  and  w h ich  v e r y  v ita lly  a ffect th e  cred -
ib il i ty  o f  M r. K e m p k e s  as a w itn ess  generally , 

IQ it  ap p ears a lso  th a t  h is s ta te m e n t in  regard  to 
w h a t h is  m o th e r ’s p u rp o se  w as in  m ak in g  this 
ch a n g e  in  th e  b an k  a c co u n t  is con trad icted  by 
h is  o w n  s ta tem en ts  and h is  o w n  c o n d u c t  subse-
q u e n t  to  th e  p ro ce e d in g .

M r. O tten  testifie s  th a t H erm an  K em pkes, 
th e  d e fe n d a n t, s ta ted  to  h im  a fter Mrs. 
K e m p k e s ’ d ea th , th a t th e  a c co u n t  had  been put 
in  th e  fo rm  in  w h ich  it  w as p u t, in  order that 
h e , H erm a n , m ig h t  d ra w . Mr. O tten  testifies 

qq  as fo l lo w s  : “ I a sk e d  h im  d id  he p u t it that 
w a y  so  i t  w as h is  m o th e r ’ s m o n e y , so  he an-
sw e re d  so  th a t he can  d ra w  th e  m o n e y  when 
h is  m o th e r  c o u ld  n o t  g o  fo r  i t . ”  S ubsequently  
th e  w itn e ss  w as a sk e d  again , I th in k  on  cross- 
ex a m in a tio n  : “ Q. D id  h e  sa y  a n y th in g  to  you
a b o u t  h o w  it  ca m e  to  be p u t  in h is nam e.? A. 
H e  o n ly  d id  th a t in  ca se  h is m o th e r  can ’ t go 
and he c o u ld  d ra w  th e  m o n e y .”  T h at is a most 
d ir e c t  and p o s it iv e  s ta te m e n t o f  th e  com m on 
p u rp o se  w h ich  a ctu a tes  th e  cre a tio n  o f  this sort 

^  o f  an o b lig a t io n  o n  th e  p a rt o f  th e  ban k  to two 
p e rso n s , in  th e  a b se n ce  o f  a d on a tiv e  purpose. 
H ere  w e h a v e  th e  d is t in c t  sta tem en t o f  the de-
fe n d a n t th a t th e  p u rp o se  o f  th is  a ction  was 
m e re ly  in o rd er  th a t he m ig h t  d raw  w hen  his
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m other c o u ld  n o t  g o  and d ra w , an d , as I  sa id  
earlier, th a t is p r e c is e ly  th e  u se  th a t is  im m e -
diately m a d e  b y  H erm a n  and b y  M rs. K e m p k e s  
o f this ch a n g e  in  th e  fo r m  o f  th e  a cco u n t . T h e  
rainy d a y  so o n  ca m e , th e  o ld  w o m a n  c o u ld  n o t 
go d ow n  to  th e  b a n k , m o n e y  had  to  b e  p ro c u re d  
for the p a y m e n t  o f  th e  repa irs  to  th e  h ou se , an d  
so H erm an w en t d o w n  an d  e x e r c is e d  th is  p o w e r  
w hich the ch a n g e d  fo rm  o f  th e  ban k  a c c o u n t  
conferred u p on  h im  and d re w  o u t  $30.00 fo r  h is  10 
m other.

I shall n o t  u n d e r ta k e  to  d ea l w ith  th e  m a ss  o f  
evidence la r g e ly  c o m in g  fr o m  M rs. S ch ip p e rs  
and Mrs. G ross , th e  s is te rs , in  rega rd  to  th e  c o n -
duct o f H erm an  on  th e  d a y  w h e n  and  a fte r  th e  
will w as p ro v e d , n or  sh a ll I ta k e  u p  th e se  
papers on  w h ic h  H erm an  w ro te  figu res , s ta te d  
sums, and co n c e rn in g  w h ich  figu res  and  su m s 
he m ade s ta tem en ts  a c co r d in g  to  th e  te s t im o n y  
o f these w o m e n  an d  o f  o th e r  w itn e sse s . I am  20 
satisfied h o w e v e r , th a t H erm an  K e m p k e s  at th e  
time o f  his m o th e r ’s d ea th  k n e w  th a t th is  
m oney in  the ban k  d id  n o t  b e lo n g  to  h im . H e  
acted, a cco rd in g  to  th e  te s t im o n y  o f  a g re a t  
many w itn esses , an d  sp o k e  in  s u ch  a w a y  as to  
show that he w a s n o t  c o n s c io u s  th a t h e  o w n e d  
this m on ey , b u t  on  th e  c o n tr a r y  h e  w a s o f  th e  
opinion th a t it  w as an a sse t o f  th e  esta te  w h ich  
he happened to  h a v e  th e  p o w e r  to  c o n tr o l  o w in g  
to the ch an ge w h ich  h ad  b een  m a d e  in  th e  b an k  30 
account. T h e  te s t im o n y  o n  th is  s u b je c t  is  to o  
volum inous fo r  m e  to  u n d e rta k e  to  re c ite  a n y  
part o f  it.

For the rea son s w h ic h  I  h a ve  e n d e a v o re d  to  
sketch, m y  co n c lu s io n  is th a t th ere  is n o  testi-
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m o n y  in  th is  ca se  w h ich  w o u ld  w arran t the con-
c lu s io n  th a t th e  d e fe n d a n t, H erm a n  K em pkes, 
o b ta in e d  a t it le  b y  w a y  o f  g i f t  w h ich  h e  can as-
sert so  as t o  k e e p  th is  m o n e y  fro m  th e  estate. 
T h e  m o n e y , as I sa id , b e lo n g e d  to  Mrs. 
K e m p k e s . T h e  sa v in gs  b a n k  a cco u n t was 
p u t  in  fo rm  in  m y  op in io n , in  w h ich  it 
w as p u t, fo r  th e  c o n v e n ie n c e  o f  th e  owner 
o f  th e  m o n e y , M rs. K e m p k e s . There is 

10 n o  e v id e n ce  th a t is  c r e d ib le , in  my
o p in io n , w h ich  w o u ld  ju s t i fy  th e  conclusion 
th a t M rs. K e m p k e s  h a d  a d o n a tiv e  purpose in 
c o n d u c t in g  h er  tra n sa ctio n s  w ith  th e  savings 
b a n k  s u ch  as w o u ld  be  n e ce s s a ry  in  ord er  to en-
a b le  H erm a n  K e m p k e s  to  e n fo r ce  th is  lega l con-
tra ct  w h ic h  n o w  e x is ts  b e tw e e n  h im  and the 
b a n k  b y  re a so n  o f  su rv iv o rsh ip , fo r  h is  ow n  ben-
e fit . T h e  co n tr a c t  m u st  be  e n fo r ce d  for the 
b e n e fit  o f  th e  e sta te  o f  M rs. K e m p k e s  precisely 

20 as, in  m y  ju d g m e n t , d u r in g  th e  life t im e  o f  Mrs. 
K e m p k e s , H erm a n  K e m p k e s  w ou ld  have been 
c o m p e lle d  to  e x e rc is e  h is  r ig h t  u n d er  the con-
tra c t  to  d ra w  m o n e y  fr o m  th e  b an k . During 
h er  life t im e , i f  H e rm a n  K e m p k e s  had  gone to 
th e  b a n k  to  d ra w  m o n e y  and  h ad  undertaken  to 
a p p ro p r ia te  it , I ca n  h a rd ly  b e lie v e  that now 
u p o n  th is  e v id e n ce  it  w o u ld  be se r io u s ly  argued 
th a t  h e  c o u ld  h ave  a p p ro p r ia te d  th a t m oney to 
h is  o w n  u se  an d  th a t  h e  w o u ld  n o t  have been 

gQ a n sw e ra b le  fo r  it . In  m y  ju d g m e n t , the charac-
ter  o f  th e  c o n tr a c t  b e tw e e n  th e se  parties and 
th e  b a n k  rem a in ed  u n ch a n g e d  fro m  its  incep-
tion  ; th e  ch a ra cte r  o f  M r. H erm an  K em pkes’ 
r ig h t  re m a in e d  u n ch a n g e d  fr o m  th e  tim e this 
c o n tr a c t  w a s  cre a te d  d o w n  u n til the filing o f this
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bill. H e  w as e m p o w e re d  to  d ra w  th is  m o n e y  
during the life t im e  o f  th e  m o th e r  fo r  h er b en e fit . 
He n ow  has th e  p o w e r  to  d ra w  th e  m o n e y , in  
case the le g a l c o n tr a c t  sh o u ld  be ca rr ie d  ou t, 
for th e  b en e fit  o f  h is  m o th e r ’ s e s ta te .

10

20

30
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B e tw e e n ,
W lLH ELM INA SCHIPPERS, EXE-

CUTRIX, ETC.,

Complainant,

T h is  ca u se  c o m in g  on  to  be h ea rd  at th e  pres-
en t term  o f  th e  C ou rt o f  C h a n ce ry , in  th e  pres-
e n ce  o f  R o b e r t  E . V a n  H o v e n b e rg , o f  counsel 
w ith  th e  co m p la in a n t, an d  C h arles B. D unn, of 
co u n s e l w ith  th e  d e fe n d a n t R h e in h o ld t  Herm an 
K e m p k e s , th e  co m p la in a n t ’ s b ill havin g  been 
ta k e n  as c o n fe s s e d  a ga in st T h e  P a terson  Savings 
In stitu tio n , an d  th e  p le a d in g s  and p ro o fs  having 
b e e n  rea d , and  th e  a rg u m en ts  o f  th e  respective 
co u n s e l h a v in g  b e e n  h ea rd  an d  co n s id e re d , and 
it a p p ea rin g  to  th e  C ou rt th a t th e  com pla in an t is 
e n tit le d  to  th e  r e lie f  s o u g h t  and  p ra y ed  for by 
h er in  h er b ill  o f  c o m p la in t : It  is , on  this 
e ig h th  d a y  o f  N o v e m b e r , A . D ., 1905, b y  his 
H o n o r , W illia m  J. M a g ie , C h a n ce llo r  o f  the 
S ta te  o f  N e w  J e rse y , o rd e re d , a d ju d g ed  and de-
cre e d , and th e  sa id  C h a n ce llo r , b y  v irtue o f the 
p o w e r  and a u th o r ity  o f  th is  C ou rt, d oes  hereby 
o rd er , and a d ju d g e  and  d e c r e e  th a t a ll the m oney 
d e p o s ite d  w ith  th e  P aterson  S av in gs Institution,

R h e i n h o l d t  H e r m a n  
K e mpk es  a n d  The  Pate rso n  
Sa v in g s  In s t it u t io n ,

and

Defendants.

On Bill, etc. 
Final Decree.
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in both  a c co u n t  n u m b e r  42,105 an d  92,441, in  th e  
joint nam es o f  “ R . H erm an  K e m p k e s  o r  E liza  
K em p k es”  is  m o n e y  b e lo n g in g  to  th e  e sta te  o f  
E lizabeth K e m p k e s , d e ce a se d , an d  n o t  to  th e  
defendant R h e in h o ld t  H erm an  K e m p k e s , n o r  
has the sa id  R h e in h o ld t  H erm an  K e m p k e s  e v e r  
had, or been  e n tit le d  to , th e  o w n e rsh ip  th e re o f .

A nd it  is fu r th e r  o rd e re d , a d ju d g e d  and  d e -
creed that th e  sa id  d e fe n d a n t  th e  P a terson  
Savings In s t itu t io n , its  o fficers , a g en ts  o r  e m - 10 
p loyees, p a y  o v e r  th e  sa id  m o n e y  n o w  on  d e p o s it  
with it  in  t h e ' jo in t  n am es o f  “ R . H erm an  
K em pkes or  E liza  K e m p k e s ,”  b e in g  a c co u n t  
num ber 92,441. th e  sam e h a v in g  b een  tra n s fe rre d  
from a cco u n t  n u m b er  42,105, to  W ilh e lm in a  
Schippers and  R h e in h o ld t  H erm an  K e m p k e s , 
executors o f  th e  es ta te  o f  E liza b e th  K e m p k e s , 
deceased, to  th e  en d  th a t it  m a y  be  d e p o s ite d  
with the o th er  fu n d s  o f  th e  esta te .

A nd it  is fu r th e r  o rd e r e d , a d ju d g e d  and  d e - 20 
creed that th e  sa id  d e fe n d a n t, R h e in h o ld t  H e r -
man K e m p k e s , sh a ll, w ith in  five  d a y s  a fte r  s e r -
vice upon  h im  o f  a c o p y  o f  th is  d e cre e  and  o f  
the taxed b ill o f  c o s ts  in  th is  ca u se , p a y  to  R o b -
ert E. V a n  H o v e n b e rg , o f  co u n s e l w ith  th e  c o m -
plainant, the su m  o f  s e v e n ty -f iv e  d o lla rs , as an d  
for a cou n se l fe e , and  th a t he a lso  p a y  to g e th e r  
with the said  c o u n s e l fe e  th e  ta x ed  co s ts  o f  th is  
suit, and th a t in  d e fa u lt  o f  th e  sa id  p a y m e n ts , 
execution  issu e  th e re fo r  a c co r d in g  to  th e  p r a c -
tice o f this co u r t .

R e s p e c t fu l ly  a d v ise d ,
__ Eu g e n e  St e v e n s o n , V. C.
W .  J. M a g i e , C.

A  true c o p y .
V iv ia n  M. Le w is , Clerk.
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