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NEW JERSEY SUPREME COURT,
Passaic Counry.

Amended Complaint.

Plaintiffs, residing in the City of Passaic, County
of Passaic and State of New Jersey, say that:

FIRST COUNT.

1. On or about August 14th, 1924, and for a
long time prior thereto, the defendant, Great At-
lantic & Pacific Tea Company, a corporation, main-
tained, controlled and conducted a certain store at
corner Harrison Street and Central Avenue, Pas-
saic, New Jersey, where it possessed, purchased,
stored, dealt in, and vended in groceries, canned
goods and bottled beverages.

2. On the aforesaid date, the plaintiff, Christina
Noonan was lawfully in the said store, as an in-
vitee of the said Great Atlantic & Pacific Tea Com-
pany, a corporation, its agent and servant, express-
ly, and also by implication, as a customer of the
said defendant for the purpose of purchasing
some commodities or articles kept, stored and
maintained by said corporation at its said store
for the purpose of sale.

3. On the aforesaid date and for a long time
prior thereto, the defendant, Fairmount Bottling
Co., a corporation, was engaged in the business of
manufacturing and selling bottles and in the busi-
ness of manufacturing beverages and bottling said
beverages in its said bottles, such beverages being
bottled with carbonic gas and pressure.




Amended Complaint.

4. On and for a long time prior to the aforesaid
date, the defendant, Great Atlantic & Pacific Tea
Company, a corporation, was a customer of 'the
defendant, Fairmount Bottling Co., a corporation,
and said Fairmount Bottling Co., a corporafion,
sold and delivered to the defendant, Great Atlan-
tic & Pacific Tea Company, a corporation, at its
said store such bottled beverages.

5. On the aforesaid date, said bottles and the
beverages so bottled and manufactured by the de-
fendant Fairmount Bottling Co., a corporation,
and sold to the defendant, Great Atlantic & Pacific
Tea Company, a corporation, and delivered to its
said store, was then stored, maintained and kept
by the said Great Atlantic & Pacific Tea Company,
at its said store.

6. The defendant, Fairmount Bottling Co., a
corporation, carelessly and negligently failed to
make reasonable or sufficient inspection or exam-
ination to ascertain the condition of its said bot-
tles and carelessly, and negligently manufactured
and used dangerous, unsafe and insecure bottles
of an inferior grade and quality of glass, too brittle
and not of sufficient strength to use for bottling of
said beverages, and carelessly and negligently used
a greater quantity of carbonic gas or more pounds
of carbonic pressure than such bottles can safely
hold, and more than reasonably safe to be used
for bottling such beverages, and carelessly and
negligently did not safely, sufficiently or properly
cap, cork or secure said bottled beverages and
carelessly and negligently placed said bottled bev-
erages upon the market for sale, and sold to the
defendant, Great Atlantic & Pacific Tea Company,
a corporation, and delivered to its said store a
number of such bottles.
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7. Said defendants were representing to the
public and to the plaintiffs that said bottles were
safe, secure and harmless and that the said bottles
were of sufficient strength and so manufactured
as to be not dangerous and the said beverages
were so properly bottled, and that the said bottles
and bottled beverages were harmless and could
not cause any injury, could not break, burst or
explode. Said defendants failed to exercise rea-
sonable care to ascertain or determine whether
or not the said bottles and the said bottled bev-
erages were safe and whether or not they were
likely to break, burst or explode.

8. Said defendants, their agents and servants,
knew, or by the exercise of reasonable care or by
inspection, should have known, that said bottles
were dangerously bottled, and that the said bot-
tled beverages could and would by reason of their
defective state and condition, and excessive quan-
tity of gas and pressure and by reason of the fore-
going premises, burst, break or explode. Said de-
fendants, carelessly and negligently failed to warn
or apprise the plaintiff, Christina Noonan, of the
foregoing danger and of the fact that the said

bottles or any of them could and would, break,
burst or explode.

9. Said bottles, to the knowledge of said de-
fendants, had such inherent defects, and the said
beverages were so defectively and negligently bot-
tled, that the same could, and did easily break,
burst and explode.

10. On the aforesaid date, while the plaintiff,
Christina Noonan, was in the store of the defend-
ant, Great Atlantic & Pacific Tea Company, a cor-
poration for the purposes aforesaid, and while
said plaintiff stood at the said defendant’s counter
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in said store, making purchases from the said de-
fendant, one of the bottles, broke, burst or ex-
ploded. Because of the foregoing premises, and
the defective condition of said bottles, and also
because of the inherent defective manner in which
the said beverages was bottled, and also by reason
of the carelessness and negligence of said defend-
ant, and its agents and servants, and as a direct
and proximate result thereof, all or some parts
thereof was caused to fly about in said store and
struck and injured the plaintiff, Christina Noonan.

11. By reason of the foregoing premises and
the careless and negligence of the defendants, said
Christina Noonan suffered deep cuts and lacera-
tions on the nose which are permanent in their
character; as a result of which, the plaintiff sus-
tained other injuries, as a result of which, the
plaintiff suffered severe nervous shock, strain and

fright.

12. By reason of the injuries which the said
plaintiff Christina Noonan sustained, she was for
a long time obliged to receive medical aid, treat-
ment and attention, in an effort to cure and heal
said injuries. |

13. By reason of the injuries which the said
Christina Noonan sustained, she did and will for
a long time in the future suffer great pain, torment
and anguish of mind and body, and said plaintiff
was and will for a long time in the future be pre-
vented from attending to her business and walking
and moving about. |

Plaintiff, Christina Noonan, demands damages
in the sum of Ten Thousand ($10,000) Dollars,
together with costs of suit, on the First Count.
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SECOND COUNT.

Plaintiff, Michael Noonan, who is the husband
of and resides with the plaintiff, Christina Noonan
says that: _ |

b

: 1. Each and every allegation of the First Count
is hereby repeated and made a part of this count.

2. By reason of the injuries which the said
Christina Noonan sustained, the plaintiff Michael
Noonan was and will be obliged to expend divers
sums and incur various debts for medical aid,
treatment and attention in an effort to cure and
heal the injuries which his wife, the plaintiff Chris-
tina Noonan, sustained.

3. By reason of the injuries which his wife sus-
tained, the plaintiff Michael Noonan did and will
for a long time in the future be deprived of the
services and consortium of his wife, Christina
Noonan, to his great damage. |

4. Plaintiff, Michael Noonan, demands dam-
ages in the sum of Five Thousand ($5,000.00) Dol-
lars, together with costs of Suit, on the Second
Count. ‘

Plaintiffs demand damages in the sum of Fif-
teen Thousand ($15,000.00) Dollars, together with
costs of suits, on both counts.

FEDER & RINZLER,
Attorneys of Plaintiffs.




Answer of Bottling Co. to Amended Complaint.

Answer of Fairmount Bottling Company, to
Amended Complaint.

The answer of the Fairmount Bottling Gom-
pany, a corporation of the State of New Jersey,
“having its principal office of business at No. 820
Main Street, Hackensack, Bergen County, New
Jersey, to the amended complaint herein say;

ANSWER TO FIRST COUNT.

1. On information and belief it admits the al-
legations of the first paragraph. '
9. It has no knowledge of the facts alleged in
the second paragraph and therefore denies the
same.
3. It admits the third paragraph.
4. It admits the fourth paragraph.
5. It has no knowledge of the facts alleged in
the fifth paragraph and therefore denies the same.
6. It denies the sixth paragraph.
7. It denies the seventh paragraph.
8. It denies the eighth paragraph.
9. It denies the ninth paragraph.
10. It denies the tenth paragraph.
11. It denies the eleventh paragraph.
12. It denies the twelfth paragraph.
13. It denies the thirteenth paragraph.

ANSWER TO SECOND COUNT.

It repeats its answers to the first count.
It denies the second paragraph.
It denies the third paragraph.

WRIGHT, VANDER BURGH & MCCARTHY.,
Attorneys for Fairmount Bottling

Company, a corporation.
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Plaintif[’s Interrogatories.

Answer to Amended Complaint.

The defendant, the Great Atlantic & Pacific Tea
Company, a corporation of the State of New
Jersey, with its principal office in Jersey City, says
that:

1. It admits paragraph one of the First Count.

2. It admits that it purchased bottled beverages
from the Fairmount Bottling Company and sold
them in said store.

3. It has not sufficient knowledge nor informa-

tion on which to form a belief as to the allegations
of paragraph 6.

4. Except as hereinabove admitted all the alle-
gations of the complaint are denied.

REED & REYNOLDS,
Attorneys of defendant,
Great Atlantic & Pacific Tea Co.

Plaintiffs’ Interrogatories.

TO FAIRMOUNT BOTTLING . COMPANY,
Defendant.

Sirs:

The plaintiffs hereby demand and you are re-
quired to make written answers under oath to the
following interrogatories, and file the same with
the Clerk of this Court and also serve the same

upon the plaintiffs’ attorneys within the time re-
quired by law.

1. On and prior to August 14th, 1924, was the
defendant, Atlantic & Pacific Tea Company, here-




Plaintiff’s Interrogatories.

inafter referred to Great Atlantic & Pacific Tea
Company, a customer of bottled beverages?

2. On and prior to August 14th, 1924, did you
manufacture beverages and bottle the same in
glass bottles or containers?

3. Did you sell, furnish or deliver to the de-
fendant, Great Atlantic & Pacific Tea Company,
such bottled beverages or liquid content?

4. Did you manufacture the bottles in which
such beverages or liquid was contained?

5. Describe the size, kind and type of said bot-
tle and the kind and quality of the glass?

6. How were such bottles capped, corked or
sealed?

7. How many pounds or what quantity of car-
bonic gas, if any, did such bottled beverage con-
tain?

8. How many pounds of carbonic gas or what
quantity of carbonic pressure did you use previ-
ous to August 14th, 1924, in bottling similar bever-
ages or liquid in like bottles.

9. Did you make any inspection or examina-
tion of such bottles to determine quality and con-
dition thereof, and to determine whether they
were safe for the purposes contended; and if so,
what did you do and when?

10. Did similar bottles or bottles of like kind
or type ever burst, break or explode prior to Aug-
ust 14th, 1924, after they were bottled, capped or
sealed?

11. Has freezing of the beverage any effect
upon the bottle in which it is contained; if so,
why?

9
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12. On August 14th, 1924, were there in the pos-
session of the defendant, the Great Atlantic &
Pacific Tea Company in its store on Harrison
Street, corner Central Avenue, Passaic, New
Jersey any of such bottles containing beverage
sold to the defendant, the Great Atlantic & Pacific
Tea Company and manufactured by you?

Dated: February 19, 1926.

FEDER & RINZLER,
Attorneys of Plaintiffs.

Answers As To Interrcgatories of Plaintiff by
Fairmount Bottling Co.

Sirs:

The defendant, Fairmount Bottling Company,
a corporation, answers the written interrogatories
dated February 19th, 1926 served by the plaintiffs
herein under oath.

Answer to the first Interrogatory. Yes.

Answer to the second Interrogatory. Yes.

Answer to the third Interrogatory. Yes.

Answer to the fourth Interrogatory. No.

Answer to the fifth Interrogatory. The bottles
were 12 oz. bottles of emerald green glass similar
o those used by other manufacturers and distri-
butors of boitled beverages.

Answer to the sixth Interrogatory. The bottles

were capped or sealed with a metal and cork cap
which was placed on by machinery at the time
the bottles were filled.




Answers As to Interrogatories of Plaintiff.

Answer to the seventh Interrogatory. The bev-
erages contained in the bottles were bottled under
a pressure of fifty pounds. There is a slight loss
in bottling due to leakage of gas between the time
the bottle is filled and the cap applied.

Answer to the eighth Interrogatory. The bever-
ages contained in the bottles were bottled under a

pressure of fifty pounds. There is a slight loss in
bottling due to leakage of gas between the time
the bottle is filled and the cap applied.

Answer to the ninth Interrogatory. Yes. The
bottles were inspected after being washed and be-
fore being filled.

Answer to the tenth Interrogatory. No.

Answer to the eleventh Interrogatory. Yes. All
liquids expand when frozen.

Answer to the twelfth Interrogatory. Do not

know.

Dated, March 2nd, 1926.

WRIGHT, VANDER BURGH & McCARTHY,
Attorneys for Defendant,
Fairmount Bottling Company.

STATE OF NEW JERSEY,
; SS.:
CounNTY OF BERGEN,

MATTHEW ANDRONICO, of full age, being duly
sworn according to law upon his oath, deposes and
says; that he is the President of the F:;a;i:r.gfzrxmz.:z'z'§;
Bottling Company, a corporation, one of the de-
fendants herein and is the active Manager of the
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business of said corporation and is familiar with
the facts stated in the answers to Interrogatories
attached hereto, and that the same are true to
the best of his knowledge and belief.

MATTHEW ANDRONICO.

Subscribed and sworn to before me
this 5th day of March, 1926.

JOSEPHINE S. BARNEY,
Notary Public of New Jersey.

Interrogatories by Great Atlantic and Pacific
Tea Company.

To: Feder & Rinzler,
Attorneys of Plaintiffs,
Liggett Building,
Passaic, N. J.

Sirs:

PLEASE TAKE NOTICE that the defendant
herewith answers, under oath, the interrogatories
propounded in this cause:

1. On or about August 14th, 1924, was therein
your possession the bottle containing beverage
purchased from and manufactured by the defend-
ant, Fairmount Bottling Company?

On said date there were bottles in our pos-
session said to contain beverage purchased from
and manufactured by the defendant, Fairmount
Bottling Company.

2. If so, how long was it in your possession in
your store prior to August 14th, 1924°?
About two weeks.
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3. Describe the kind, size and type of said bot-
tle? ; '

About ten inches high; glass tinted a greenish
color. |

4. Did the bottle contain carbonic gas?
Do not know.

5. How many pounds or how much pressure
of carbonic gas did the bottle contain?
Do not know.

6. Prior to the happening of the grievances
mentioned in the complaint, did you know, or
make any effort to ascertain how many pounds or
how much pressure of carbonic gas was contained
in that bottle or in similar bottles of like content,
purchased by you from and manufactured by the
Fairmount Bottling Company, and if you made
any attempts to ascertain such fact, explain what
the attempt so to do consisted of, and when and
from whom you attempted to acquire such infor-
mation?

No.

7 Prior to the happening of the grievances
mentioned in the complaint, has a similar bottle
or a bottle of like content ever broken, burst or
explode in your store, said bottle being purchased
from and manufactured by defendant, Fairmouiit
Bottling Company?

No.

8. Prior to the happening of the grievances
mentioned in the complaint did you make or cause
to be made any inspection or examination of this
bottle to determine its contents and to determine
if it was likely to break, burst or explode; if so,
what was done?

No.
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| 9.. On or about August 4th, 1924, was the plain-
tiff in your store?

No, so far as we know.

10. If so, did such a bottle explbde while she
was there; if so, was said bottle purchased from
zindfnanufactured by the defendant, Fairmount
Botthing Company? —

No.

11. Was the plaintiff, Christina Noonan, struck

or injured by such bottle or any part thereof?
No. |

12 .VVhﬂe Christina Noonan was in your store
what, if anything, happened to such bottle?
Nothing.

Dated: February 27, 1926.
REED & REYNOLDS,

Attorneys of Defendant,
Great A & P Tea Co.

STATE oF NEW JERSEY,
County or Hupson, }SS':

WILLIAM G. WRIGHTSON, being duly sworn
according to law, on his oath deposes and says:

That he is a Vice-President of the Great Atvlantic
& Pacific Tea Company, a corporation, one of the
defendants in this action, in which the foregoing
interrogatories and answers thereto are made} thak;
he is upon information and belief familiar with
the facts in this case, and the facts set out in the

e e e e
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Defendant’s Interrogatories by Bottling Co.

said answers, and the statements made there%n,
are true to the best of his knowledge, as he verily

believes.

W. G. WRIGHTMAN.

Subsceribed and sworn to before me
this 3rd day of March, 1926.

WILLIAM CORKILL,
Notary Public,
New Jersey.
(SEAL)

Defendant’s Interregatories by Fairmount
Bottling Co.

To—Christina Noonan and Michael Noonan,

plaintiffs:

The defendant, Fairmount Bottling Company, a
corporation, hereby demands, and you are re-
quired to make written answers under oath to t.he
following interrogatories and file the same with
the Clerk of this Court, and also serve the se%me
upon said defendants attorneys within the time

required by law.

1. State in detail the alleged injuries suffered
by the plaintiff, Christina Noonan.

9. Where and by whom did the plaintiff, Chris-
tina Noonan, first receive medical aid?

3. (Give the names and addresses of the Doc-

15
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4. What was the nature of the medical aid or
treatment given or supplied to the plaintiff, Chris-
tina Noonan?

5. How long was the plaintiff, Christina Noo-
nan, confined to her home?

6. Was the plaintiff, Christina Noonan con-
fined to her bed; if so, between what dates?

7. What is the age of the plaintiff, Christina
Noonan?

8. Give names and addresses of physicians who
treated plaintiff, Christina Noonan prior to August
14th, 1924; the approximate dates of each such
treatment and the nature of the injuries or illness
in each case.

9. Is the plaintiff, Christina Noonan engaged
in any business or other occupation other than
as housewife? If so, state the nature of such busi-
ness or occupation.

10. State in detail the items of expenditures
and the amounts in each case made or incurred by
the plaintiff, Michael Noonan for medical aid,
treatment and attention in an effort to cure and
heal the injuries which his wife, the plaintiff,
Christina Noonan is alleged to have sustained.

Dated, March 8th, 1926.

WRIGHT, VANDER BURGH & McCARTHY,
: Attorneys for Defendant,
Fairmount Bottling Company.

tor or Doctors who attended the plaintiff, Chris.-
tina Noonan; the number of times and approxi-
mate dates she was attended by each such person.
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Answers to Defendants’ Interrogatories.

The plaintiffs, Christina Noonan and Michael
Noonan, answer the written interrogatories dated
March 8th, 1926, served by the defendant, Fair:
mount Bottling Company herein under oath.

Answer to the first Interrogatory. Injuries con-
sisted of as follows: contusion and bruises to the
nose, swollen from the date of the contact to the
date hereof. Will necessitate operation. Right
side of nose clogged by break so that plaintiff can-
not breath freely. Cuts on nose.

Answer to the second Interrogatory. Dr. Henry
Dwyer.

Answer to the third Interrogatory. Dr. Mat-
thews, No. 269 Bloomfield Avenue, Passaic, New
Jersey, and Dr. Henry Dwyer, No. 261 Madison
Street, Passaic, New Jersey. Made so many vis-
its that I cannot give the right number. Last time
two weeks ago.

Answer to the fourth Interrogatory. Cannot ex-
plain very well. Doctors are in better condition.
However, Doctors treat me for my nerves and |
also receive medical treatment to my nose. Medi-
cines used, examinations made from time to time,
salves used on nose, etc.

Answer to the fifth Interrogatory. Confined ofi
and on. For the first six weeks I could not work.
I couldn’t even take care of my own home or could
not sleep.

Answer to the sixth Interrogatory. Was not
confined actually to bed, excepting was forced to
rest during the day for several hours at a time.

Answer to the seventh Interrogatory. 1 am
fifty-five years of age.

Answer to the eighth Interrogatory. Dr. Henry
Dwyer, No. 261 Madison Street, Passaic, New Jer-

sey.

17
Answers to Defendant’s Interrogatories.

Answer to the ninth Interrogatory. No other
work but house-work.

Answer to the tenth Interrogatery. Dr. Henry
Dwyer’s bill not submitted. Dr. Matthews’ bill
not submitted until operation complete.

Dated: April 16, 1926.

FEDER & RINZLER,
Plaintiffs.

STATE OF NEW JERSEY,)
CounTY OF Passaic, }Sb':

CHRISTINA NOONAN and MICHAEL NOO.
NAN, of full age, being duly sworn, according ta
Igw, upon their oath say that they are the Pl;in-
tiffs in the suit in which the foregoing Interroga-
tories and the answers thereto are made, and that

they are familiar with the case, and that the facts
set out in the said answers and the statements

made therein are true to best of their knowledge
as they each verily believe.

MRS. CHRISTINA NOONAN,
MICHAEL NOONAN.

Sworn to and subscribed before me,
this 16th day of April, 1926.

MORRIS M. SPINDLE,
Attorney at Law of N. J.




NEW JERSEY SUPREME COURT, 1 Henry Dwyer, M.D., direct.

CIRCUIT.
PASSAIC HENRY DWYER, M.D., sworn for Plaintiffs.

Direct Examination by Mr. Rinzler :

Criaiih NooNAN and: MICHAEL . Q. YOL.I, Sir, are 3 dulyrhcen.sed medical practi-
Nt her B bind; tioner of this state? A. Yes, sir.

Plaintiffs, | Q. And have been for how many years? A.
Since 1916.

L Action Q. Where do you engage in your practice of

GreaT AtLANTIC & PaciFic TEA (¢ Law. medicine? A. Passaic.
CompaNY, a Corporation, and Q. Have been since 1916? A. Yes, sir.
FAIRMOUNT BoTTLING CoOM- Q. Did you, on the 15th of August, 1924, in the

paNY, a Corporation, morning, examine Mrs. Christina Noonan, one of
Defendants. the plaintiffs? A. Yes, sir.
Q. Where did you make that examination? A.
At her home.

Q. Did you find her to be injured? A. Yes, sir.

Q. What injuries did your medical examina-
tion disclose? A. A lacerated wound of the nose.
Tried Before: Hon. Crirrorp L. NEwMAN, Judge B Q. That was a recent injury? A. Yes, sir.

Paterson, N. J., June 8, 1926.

and a Jury. 3 Q. You had been the Noonan family physician,

had you not been, for sometime? A. Yes, sir.

Q. Had you known Mrs. Noonan, as the family

Testimony. physician? A. Yes, sir.

“ Q. Prior to that date, of August 15, 1924, had

APPEARANCES : Mrs. Noonan been suffering with any nose trouble ?

A. Not that I know of.

Messrs. FEpEr & RinzLER (by Mr. Rinzler), Q. Had you ever treated her prior to that time?
for Plaintiffs; i A. I don’t remember, not for the nose.

Messrs. REED & REy~NoLps (by Mr. Brown » Q. To your knowledge, had Mrs. Noonan ever
and Mr. Reed), for Defendant Great had any impairment in her breathing, or any
Atlantic & Pacific Tea Company; 1. difficulty in her breathing? A.  Not to my knowl-

Messrs. WRigHT, VANDER BuUreH & Mc- edge.

Cartay (by Mr. Wright), for Defend- Q. Had she, to your knowledge, ever had any
ant Fairmount Bottling Company. ‘ throat trouble of any kind? A. I don’t remem-

A Jury was duly empanelled and sworn. ber treating her.

(Noon Recess)
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Henry Dwyer, M.D., cross.

Q. Where did the cut or laceration on the nose
commence? A. Well, I don’t remember it clearly;
it was just a little cut over the nasal bone, I think.

Q. How long did you continue to treat Mrs.
Noonan? A. Well, I have been treating her oft
and on ever since.

Q. To this date? A. Yes, sir.

Q. You have continued treating her continuous-
ly for approximately two weeks after the injury,
have you not? A. About that.

Mr. Brown: The question is rather lead-
ing.

Q. After that, you kept treating her off and on?
A. Yes, sir. 4

Q. As a result of the injury to Mrs. Noonan
what effect, if any, has it had upon her breathing?
A. Well, I only know what she complains of.

Q. What does she complain of to you? A. She
complains of difficult breathing.

Q. Any throat condition? A. She says she has
some catarrh now.

Q. What, if anything, have you found in the
nose? Is there a foreign substance or growth
there? A. I didn’t look in her nose.

Q. You did not? A. No, sir.

Q. What, in your opinion, doctor, is a fair and
reasonable sum for your services in treating Mrs.
Noonan? A. Oh, about fifty dollars.

Mr. Rinzler: That is all.

Cross-Examination by Mr. Brown:

Q. Doctor, just what did you treat Mrs. Noonan
for from the time of the injury down to the pres-
ent time? A. Why, for the lacerated wound on
the nose and for her nervous condition.

21
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Q. The first injury mentioned, how long did
that take to heal up? A. Why, it healed up in a
week or two.

Q. In a week or two? A. Yes, sir.

Q. So that your subsequent treatment for her,
was for her nervous condition? A. Yes, sir.

Mr. Brown: All right.

Redirect Examination by Mr. Rinzler:

Q. Doctor, assuming that the cut to Mrs. Noon-
z'm’s nose was the result of a blow received by fly-
ing glass that struck her nose, in your opinion,
that as a direct result, Mrs. Noonan would suffer
from nervousness, shock and headache?

Mr. Brown: 1 object to that.

The Court: Of course, this man is called
out of turn; he can only speculate on that,
I suppose.

Mr. Rinzler: It was only at the sugges-
tion of Mr. Brown that I called the doctor
out of turn, made a special effort to get him
here at this time, because he wanted to have
his own doctor here. I will connect it up.

The Court: They object to it.

Mr. Wright: It is not cross-examination,
of course.

The Court: He is not cross-examining
him; this is his witness.

Mr. Brown: Not on that ground, Your
Honor, do we object; but we object on the
ground that it is not only leading, but if he
is going to put a hypothetical question, it
will have to be more specific.

The Court: Let me hear the question.

(Question repeated.)

The Court: That is leading, Mr. Rinzler.

Mr. Rinzler: I pray an exception.
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Q. Assume, doctor, that on the 14th of August,
1924, Mrs. Noonan was struck by flying glass, the
flying glass emanating from a bottle containing a
beverage, the bottle having exploded and the fly-
ing glass having struck Mrs. Noonan and cut her
across the nose, as you have indicated, what, in
your opinion—what would you say was the cause
of her nervousness, shock and headaches, assum-
ing that she has suffered with nervousness, shock
and headache? A. Well, I should say that was
the cause.

Mr. Rinzler: That is all.

Recross-Examination by Mr. Brown:

Q. Doctor, you would not say that her nervous-
ness, headache and shock could not be brought
about by other causes, would you? A. I couldn’t
say that.

Q. You were called on August 15th, were you
not? A. I think that was the date; yes, sir.

Q. About how soon after the call did you answer
the call—did you respond? A. I don’t know the
exact time; I think I answered pretty promptly,
though.

Q. Do you remember the time of day that you
arrived there? A. I think it was in the morning; 1
am not sure.

Q. In the morning? A. I am not sure.

Q. You went to call just as promptly as you
could? A. Yes, sir.

Q. You stated, I believe, that you did not make
any examination of the nose? A. Not of the inte-
rior of the nose.

Q. Not of the interior of the nose? A. No, sir.

23

Joseph F. Rubacky, direct.

Q. Did you have X-rays taken? A. No, sir.

Mr. Brown: That is all.
(Witness excused.)

Mr. Rinzler: Do you wish to call your
doctor at this time?

Mr. Brown: Yes.

Mr. Rinzler: I have no objection. Dr.
Rubacky is offered by the defendant,——?

Mr. Brown: By the Great Atlantic & Pa-
cific Tea Company.

JOSEPH F. RUBACKY, sworn for defendants.

Direct examination by Mr. Brown:

Q. Dr. Rubacky——
Mr. Brown: Do you admit the qualifica-
tions?
Mr. Rinzler: Yes, I will waive proof of
qualifications.

. —did you examine Mrs. Noonan? A. I did.

. On what date? A. Last Thursday.

~Last Thursday? A. Yes, sir.

. Did you examine her nose? A. Yes, sir.

. Will you tell us what the result of your exam-
ination was? A. Due to an accident which she
sustained sometime in 1924, I believe on August
16th, if I recall the date correctly, she, in her his-
tory, stated that she was struck by the cap that
had been—that had exploded off the top of a bot-
tle. I examined her nose and found a very minute
scar, probably a quarter of an inch or three-eighths
of an inch in length, running from the midline of
the nose, about the center of the bridge, down-
wards and backwards, the distance mentioned.
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Q. That was on the exterior of the nose? A.
Yes, sir.

Q. Did you examine the interior? A. The in-
terior of the nose presented what we could term a
polyp or a growth off one of the turbinate bones
of the nose.

Q. From your experience, doctor, could you de-
termine as to what was the cause of that growth?
A. Why, that is a natural growth that occurs quite
frequently in, I would say, a good majority of the
people.

Q. Would you, as a result of your experience,
say that such a growth, assuming that this patient
had been struck on the exterior of the nose, on the
nasal bone, by a flying piece of glass or a cap of
a bottle, would you say that the growth which you
discovered was the direct result of such an in-
jury? A. I would certainly decidedly say no, that
it would not be because of that.

Mr. Rinzler: Wait a minute.

A. (Continuing) A blow of such a minor force
as to inflict such a small scar—-

Mr. Rinzler: I object, if your Honor
please, and ask that the answer be stricken
out, because the witness assumes that there
was such a minor force inflicted; there is
no such evidence in the case.

The Court: Motion denied.

Mr. Rinzler: Exception.

Q. When you used the word “minor,” were you
judging from the size of the scar which you were
able to discern? A. I was, and from the nature
of the scar.
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Q. And from the nature of the scar, basing your
conclusions on your experience, would you say
that —would it be your opinion that the injury
had been a very serious one to the exterior of the
nose? A. I would say no, not in my opinion.

Q. Doctor, in your opinion, would such a
growth as this showed come from a nasal disease
by—or rather result in defective breathing, diffi-
culty in breathing? A. It would impair the
breathing to a certain extent.

Mr. Brown: That is all.

Q. Oh, doctor, how large was this growth or
polyp in the nose which you found? A. It was
only a minor polyp; I don’t believe it was about
half the size of a pea, something like that.

Q. About half the size of a pea? A. Yes.

Q. With respect to the passage, how large
would that be with the passage? A. That all de-
pends on climatic conditions; sometimes these
polyps are increased due to climatic conditions;
sometimes they shrink, especially when the air is
less humid, they have a tendency to shrink; when
it is more humid they have a tendency to become
more inflammed and enlarged.

Q. So that in certain conditions of the atmos-
phere, this polyp might practically, for the time
being, fill up the passage? A. Oh, yes.

Q. And when it got dry and the conditions
changed it would reduce itself in size? A. No
question about that.

Q. Would you say that in your opinion that
would not be the result of a blow? A. I would
say no.

Q. To what was the polyp attached, to what
part of the nose? A. Why, to be precise about it,
I would say that it probably came from the
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The Court: What part of the nose is it
attached?

A. (Continuing)—midde turbinate, for that sec-
tion of the nostril corresponds with the midline of
the nostril.

Q. You don’t mean the bridge of the nose? A.
No.

Q. You mean the bone running laterally, some-
what diagonally to the eye? A. Yes, but in the
nose it is.

Q. But in the nose it is? A. Yes.

Q. That would be this lower part of the nose,
down near the cheek? A. More toward the cheek
than toward the point of the nose.

Q. Where was this scar with respect to the
polyp? A. The scar was probably a half an inch
or more,—about half an inch or more approxi-
mately above that.

Q. That is, up toward the bridge of the nose?
ATEN es!

Q. So if there is a horizontal line drawn through
it, would it be above the horizontal line? A. Yes,
I would say that.

Q. So that it was higher up on the nose than the
scar, or the scar was higher up than the polyp;
is that right? A. No, I would say that the scar is
lower than the polyp.

Q. That the scar was lower than the polyp; I
think that is all.

Cross-Examination by Mr. Rinzler:

Q. Doctor, you are being paid for giving your
testimony here, both for making your examina-
tion and testifying, on behalf of the Great Atlantic
& Pacific Tea Company? A. Yes, sir; I have been
paid.
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Q. You are being paid for your testimony here
today? A. I don’t know; I assume I shall be.

Q. You expect to charge for it, don’t you? A.
Yes, sir.

Q. You have been paid for your examination
last Thursday? A. Yes, sir.

Q. Doctor, the growth in this woman’s nose im-
pairs her breathing to some extent, doesn’t it? A.
Undoubtedly.

Q. And when a person’s breathing is impaired,
that affects the throat, doesn’t it? A. Not neces-
sarily. :

Q. It can very naturally and approximately at-
fect the throat, can it not? A. I would say no.

Mr. Brown: It would not?
The Witness: No.

Q. If a person’s breath was cut off, it would
have no effect whatsoever upon the throat, would
it? A. No, not necessarily.

Q. Could it? A. It might, if you didn’t have
compensatory breathing on the other side.

Q. But it would naturally affect the throat,
would it not? A. No, that all depends on what
is the condition. You are trying to classify this
polyp

Q. (Interrupting) Then why on direct examina-
tion did you say that to some extent the breathing
is impaired by the growth? A. If you are refer-
ring to this particular case, counsellor, I would say
that the polyp would have a tendency to impair
the breathing.

Q. That is what I want to know. And the im-
pairment of the breathing in this particular case
could naturally affect the throat, could it? A.
What part of the throat, counsellor?
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Q. The throat? Would it not cause sore throat
—or could it not cause sore throat? A. Sore
throat due to a specific infection or sore throat due
to some irritation?

Q. Sore throat due to impairment in breathing?
A. No.

Q. Well, doesn’t catarrh often follow impair-
ment of breathing? A. It very often does.

Q. Yes. Now, you have never seen Mrs. Noon-
an prior to last Thursday, have you? A. No, sir.

Q. Never examined her before that time? A.
No, sir.

Q. You are assuming, doctor, that the blow that
she received to the nose was a minor one? A. I

am; I have.

Q. You haven’t taken into consideration that the
blow was from a chunk of glass that came from a
faulty bottle, this piece of glass that struck her
having traveled in the air about eight or nine or

ten feet; have you? A. 1 know nothing about
it, except that her history said she was hit by a
botile cap.

Q. You did not take into consideration the fact
that this glass that struck her came from a bottle
that had exploded, and that the piece of glass had
traveled a distance of eight or ten feet before it
struck her; you haven’t considered that at all,
doctor, have you? A. Repeat that again.

Q. In giving your testimony and stating your
opinion, you have not taken into consideration the
fact that a bottle exploded, and that a piece from
that exploded bottle had traveled a distance of
eight or nine feet in the air, and then struck her
in the nose; have you? A. I am.

Q. You are? A. Yes, sir.

Q. Did she tell you it was a piece of glass that
struck her? A. She told me it was a bottle cap.
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Q. Well, assuming that it was a piece of glass
that exploded from a bottle, and that that piece
of glass had traveled a distance of eight or ten feet
before it struck her, would that have a tendency to
change your opinion and your testimony? A. No,
sir.

Q. It would not? A. (Indicating negatively.)

Q. Would the fact that it had exploded, the bot-
tle containing carbonic gas, under a pressure of
fifty pounds, change your opinion whatsoever? A.
Considering the distance, counsellor, you must re-
member

The Court: Would it change your opin-
ion?

A. No, sir.

Q. It would not? A. No, sir.

Q. You are assuming that it was a minor blow?
A. Absolutely.

Q. Assuming, doctor, that it was a violent blow;
that would change your opinion, would it not? A.
With conditions as they exist——

Q. Assuming that this woman was struck in the
nose a violent blow with that glass, wouldn’t that
change your opinion? A. In reference to what?

Q. To this woman’s condition of the nose? A.
No.

Q. It would not? A. No.

Q. And the fact that she may have been struck
a violent blow with that glass would not change
your opinion about the growth, doctor? A. I am
not assuming that.

Q. Suppose you should assume that she was
struck a violent blow, couldn’t a growth inside
result from it? A. A growth such as she had?

Q. A growth in the nose such as she has? A.
No.
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Q. Could any growth ensue as a result of a
violent blow in the nose? A. It might arise from
right underneath the point of traumatic pressure,
you mean to say?

Q. From a violent blow, doctor; is that right?
A. Yes.

Q. Yes. Now, doctor, do you know that this
woman is fifty-five years old? A. According to
the history, I do.

Q. A blow taking a person unawares very often
causes shock and nervousness, does it not? A.
Depends on what force there is to the blow.

Q. Well, is force to be considered in the blow?
A. Absolutely.

Q. Well, suppose it was a violent blow, wouldn’t
shock and nervousness ensue as a result? A. As-
suming so, I would say yes.

Q. And your assumption is on the theory that
it was a minor blow; is that right? A. From the
nature of the scar, absolutely.

Q. Yes, and the scar in the course of a year and
a half should heal, diminish in size, shouldn’t it?
A. Not very much at that particular point.

Q. Doesn’t a scar, doctor, heal and diminish in
size with time? A. It all depends on where your
scar is. If you have got a scar over bony tissue,
you certainly would not have a radical change in
that scar ten years later.

Q. About the nose, now, doctor? A. 1 would
say no.

Q. Would you say now that the scar is of the
same size that it was in August 1924, immediately
after she had the scar? A. I would say the width
of the scar would diminish.

Q. Width of the scar would diminish? A. Yes.

Q. How about the length? A. I would say no.

Q. Only in width? A. Yes.
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Q. What are the various causes of a polyp or a
growth in the nose, doctor? A. Various causes;
in the first place, the most frequent cause is an
abnormal formation in the nose.

Q. Caused by what? A. Caused by birth.

Q. By birth? Now, that is a troublesome condi-
tion, isn’t it? A. I don’t know what vou are re-
ferring to, counsellor. »

Q. A polyp in the nose which a person would
have at birth would be a troublesome condition in
the person’s lifetime, wouldnt it? A. Ordinarily,
you don’t very often get polyps at birth. /

Q. But if there was a polyp at birth, it would be
a troublesome condition, wouldn’t it? A. It might
be.

Q. It might be? A. Certainly.

Q. Cannot you say that it would be? A. No.

Q. Could it be, in your opinion, a troublesome
condition? A. It might be.

Q. Is it ever, in your opinion, a troublesome
condition? A. Absolutely, many, many times.

Q. If it was a troublesome condition A.

- (Interrupting) When you get a polyp in the

fossae of the nose, that causes a lot of disturbance
by the fact that the pelyp is so in its arterial con-
struction, 1s so filled with the flow of blood, that
it occupies or blocks up the entire passage of the
nose.

Q. And that impairs the breathing? A. Natur-
ally clogs the breathing if you did not have com-
pensatory breathing on the opposite side of the
nose, you would certainly get impaired breathing
without any doubt.

Q. You would not say that a person that
breathes through one nostril is a normal healthy’
human being? A. I would not.
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Q. In fact, you would say such a person has ab-
normal breathing? A. No, I wouldn’t say that
either.

Q. Is it normal or abnormal? A. It all depends;
you could have abnormal compensatory breath-
ing, or you can have normal compensatory breath-
ing.

Q. Is a person who has a growth in one nostril
and whose breathing in that one nostril is im-
paired—has such person a normal breathing
nose? A. If you consider the nose

Q. Yes or no; doctor. A. You must define your-
self; you must be more explicit in your questions.
I cannot answer an indefinite question.

Q. Doctor, take a natural, healthy person, who
has two nostrils, does he breathe normally? A.
Absolutely. ;

Q. And when one nostril is clogged, that person
has an abnormal breathing, doesn’t he? A. Not
when you consider the passages.

Q. That is what you were considering, weren’t
you, doctor? A. Necessarily.

Q. Didn’t you take that into consideration? A.
Absolutely.

Q. Now, aside from a polyp or growth coming
at birth, they might also come as a result of a
violent blow, would you say some of the other
causes of a polyp or a condition such as this?

The Court: He said it might come from
a traumatic pressure. Didn’t you?

The Witness: I said, Your Honor, that
the polyp, if it would arise, would arise on
the under point of contact.

The Court: Could it arise from a violent
blow?

The Witness: It could, providing you
have the polyp arising on the under point
of the traumatic contact.

33
Joseph F. Rubacky, cross.

The Court: Read the question. (Repeat-
efi by stenographer) Could it arise from a
violent blow ?

The Witness: You can have from a trau-
matic contact any pathological growth of
the tissues surrounding the inferior medul-
lary or superior turbinate.

Q. Doctor, did you examine any authorities on
polyps before you came here to testify today? A
No, sir. . :

Q. Do. you know of any authority, doctbr, on
that subject? A. Absolutely.

Q. What is the authority? A.

Q. How long is it now that you have read it? A.
I read : on and off during my practice.

Q. When is the last you have read it, doctor?
A. I have read probably a week or
.en days ago.

: : } , .
Q. .l\ot since you made this examination? A.
No, sir.

Q. Did you ever treat a case of polyp such as
this? A. I never treat polyp.

Q. No such condition? A. No, sir.
Q. No condition of a polyp? A. No, sir.

Mr. Rinzler: That is all.

Cross-Examination by Mr. Wright:

Q. This polyp, was it under the point of the
scar any place? A. No, I told you, counsellor, that
the polyp was a little above a horizontal line
drawn through the scar.

Q. So then this particular polyp could not have
been caused by any kind of a blow
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Mr. Rinzler: I object; counsel has al-
ready gone into that.

Mr. Wright: I have not.

The Court: I will permit it.

Mr. Rinzler: Exception.

Mr. Wright: Read the question.

Q. (Repeated by stenographer). So then this
particular polyp could not have been caused by
any kind of a blow? A. 1 would say decidedly
not.

Q. What is the treatment for polyp? A. I re-
fer them generally to a nose and throat specialist
for removal. |

Q. Do you know what his treatment is? A.
Ordinarily, they shear them out.

Q. Serious operation? A. No, not very serious.

Q. How long does it lay a person up? A. Very
seldom, if ever, lays them up for any length of
time, not over probably a couple of days or so in
the hospital to “scale” it off right.

Q. Operation is usually performed in the spe-

cialist’s office? A. Yes.
Mr. Wright: That is all.

Recross-Examination by Mr. Rinzler:

Q. You have never seen one treated? A. Oh, I

have seen them treated.
Q. But you have never treated one? A. I don’t

treat them.
Q. How long, in your opinion, doctor, has this

woman had this polyp? A. That, I couldn’t tell.
Q. Haven’t got any idea, have you? A. No.
Mr. Rinzler: That is all.
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Redirect Examination by Mr. Brown:

Q. When a case of polyp comes to you, doctor,
what do you do? Turn it over to a specialist? A.
I refer them to a nose and throat specialist.

Q. One more question, doctor. Would the fact
that you are being paid this afternoon for taking
a day away from your practice and coming ui)
here to testify cause you to favor us at all in your
testimony? A. Absolutely not.

Mr. Brown: That is all.
(Witness excused.)

ISADORE LEICHTER, sworn for Plaintiffs.

Direct Examination by Mr. Rinzler:

Q. Where do you live? A. In Passaic.

Q. Have you ever been a soda bottler? A. Yes,
sir.

Q. Or bottler of carbonic gas beverages? A.
Yes, sir.

Q. For how many years did you work at the
business of bottling carbonic gas beverages? A.
Ten years.

Q. And after that did you engage in business
for yourself? A. Yes, sir.

Q. In the same type business? A. Yes, sir.

Q. For how many years? A. Three years.

Q. So that for thirteen years you have been bot-
tling soda water beverages? A. Yes, sir.

Q. And bottling soda water beverages, I mean,
using carbonic gas pressure? A. Yes, sir.

Q. Have you ever bottled soda—particularly,
have you ever bottled ginger ale? A. Yes, sir.
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Q. With carbonic gas pressure in emerald green twelve ounce green glass bottle, and that a
glass twelve ounce bottles? A. Yes, sir. . bottle without the label on, such as theirs,
Q. Is this bottle that I now show you such a is not to be considered at all in the evidence.
bottle? A. Yes. ! p The Court: There has been no testimony
. in the interrogatories, which I have heard,
Mr. Rinzler: Any objections to this going as to what kind of a bottle it was that was
into evidence? Fairmount Bottling Com- exploded.
pany, it comes from. : Mr. Rinzler: Is there any dispute about
Mr. Brown: I don’t know whether it does that, that this is the kind of a bottle that ex-
or not; it hasn’t any label on. ploded?
Mr. Rinzler: Do you wish it marked for Mr. Wright: I do not know. I cannot
identification? - say this is or is not; if you want us to pro-
Mr. Wright: From its appearance, 1t duce one of our bottles, I shall be very glad
looks like ours. to do it.
Mr. Rinzler: I wish you would.
(Marked P-1, Identification.) : Mr. Wright: I have some here now that
: have had something in them; they have had

Q. Referring to this bottle, P-1 for identification, ginger ale in them.
you say it is a twelve ounce emerald green glass | Mr. Rinzler: I wish you would.
bottle? A. Yes, sir. - Mr. Wright: This bottle, just as it is, I
do not know anything about it.

Mr. Rinzler: I offer it in evidence. The Mr. Rinzler: And I do not know any-
interrogatory served upon the i?if}nd?nt thing about yours. I offer this in evidence.
Bottling Company, asked what kind ol a The Court: I admit it.
bottle was used, and that company in re- (Bottle offered and received in evidence
sponse to this interrogatory uses a bottle— and marked Plaintiffs’ Exhibit P-1.)
answers that it was a twelve ounce green The Court: It is a twelve ounce bottle?
glass bottle. : Mr. Rinzler: Twelve ounce emerald

Mr. Wright: I object to your using the green glass bottle.

contents of the interrogatories, unless you
offer them in evidence. Q. Now, I show you a bottle handed to me by

Mr. Rinzler: . I offer them in evidence. 1 | | counsel; is this also a twelve ounce emerald green
offer the interrogatories served upon each : glass bottle? A. Yes, sir.
defendant with the answers thereto.

Mr. Brown: I wish it understood the pur- . Vi Binsloe ol oifer b in cvidence.
pose of offering this in evidence is merely " (Bottle Offered. al.ld il M Sl s s
for the purpose of showing, that it is a and marked Plaintiffs’ Exhibit P-2.)
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Q. You say these two bottles, P-1 and P-2, are
the same? A. Yes, sir. -
Q. Is that correct? A. Yes, sir.

Mr. Rinzler: Do you say, gentlemen, that
P-2 is the type bottle that exploded?

Mr. Wright: I do not say anything about
it.

Mr. Rinzler: Is this the type bottle that
was sold by the Fairmount Bottling Com-
pany to the Great Atlantic & Pacific Tea
Company?

Mr. Wright: You are proving your own
case; I do not want to prove it for you.

Mr. Rinzler: I just wanted to know how
far you would admit, to save time for the
court and jury.

Q. In your experience as a soda water bottler,
have you bottled such beverages, particularly gin-
ger ale, in this type, kind and quality of bottle?
A. Yes, sir. _

Q. And the size of this bottle? A. Yes, sir.

Q. You have bottled ginger ale in a twelve
ounce bottle such as A. Yes, sir.

Q. Is this green glass emerald bottle a good or a
poor quality of glass? A. Very poor.

Q. In your experience as a bottler of carbonic

cas beverages, particularly ginger ale

Mr. Rinzler: (Interrupting question) Be-
cause this, gentlemen, I will say, is ginger
ale

Q. (Continuing)—in bottling that beverage and
beverages with carbonic gas pressure in twelve
ounce emerald green glass bottles, such as these,
Exhibits P-1 and P-2, what is the maximum, the
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greatest number of pounds carbonic gas pressure
that it is safe to use?

Mr. Wright: I object; this gentleman
has not qualified as an expert.

The Court: You haven’t shown qualifica-
tions yet in that respect.

Mr. Rinzler: I have shown he has been
in that business thirteen years

Q. (Interrupting comment) Have you not? A.
Yes.

The Court: I know you have, but that is
not sufficient for this question.

Q. Have you bottled in this sort of bottles ginger
ale at various carbonic gas pressures? A. Yes,
sir.

Q. How many pounds do these bottles—how
many pounds of carbonic pressure do these bottles
hold?

Mr. Wright: I object to that.

The Court: If he knows, he may tell.
He cannot tell what he puts in them, but
he can tell what he knows that they will

hold, if he knows.

Q. If you know, tell us how many pounds of
carbonic gas pressure

Mr. Wright: Exception.
A. From thirty pounds to thirty-five.
The Court: Do you mean that they can
hold that much without exploding?
The Witness: They could, yes, hold
about thirty to thirty-five pounds without
exploding.
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Q. Now, what, in your experience, have you
found to be the result in case you used more than
thirty or thirty-five pounds of carbonic gas pres-
sure in the type bottle such as these, Exhibits P-1
and P-2, in bottling ginger ale and other bever-
ages? A. Very dangerous; it explodes.

Mr. Wright: What was that answer?
Mr. Rinzler: ‘“Very dangerous; it ex-
plodes.”

Q. Have you seen such bottles as Exhibit P-1
explode when more than thirty to thirty-five
pounds of carbonic gas pressure 1s used in bot-
tling these beverages in such bottles as Exhibit

P-17?

Mr. Wright: I object to that as very
leading.
The Court: I sustain the objection.

Q. Have you seen such bottles explode? A.
Yes, sir.

Q. Did you make tests to see how many pounds
gas pressure they held? A. Yes, sir.

Q. Did you see—Did you find out how many
pounds of gas pressure they held? A. Thirty-
five to thirty pounds.

Q. And in your experience, when you used more
than thirty to thirty-five pounds carbonic gas pres-
sure, what happened to the bottles? A. They ex-
ploded.

Q. Have you seen them explode? A. Yes, sir.

Q. When you have seen them explode, did the
bottle contain more than thirty to thirty-five
pounds of carbonic gas pressure? A. Yes, more
than thirty-five.
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Q. Is it safe in bottling such beverages in such
bottles as Exhibit P-1 and P-2 to use fifty pounds
of carbonic gas pressure?

Mr. Brown: Objected to.
The Court: I sustain the objection.

Q. Have you ever, in your experience, seen
what happens to a bottle when it contains more
than thirty-five pounds of carbonic gas pressure?
A. It explodes.

Q. Have you seen such bottles containing such
beverage with carbonic gas pressure as much as
fifty pounds? A. I have not.

Q. Have you ever seen bottles with fifty pounds
pressure in testing the bottles? A. They explode.

Q. Can they hold fifty pounds of carbonic gas
without exploding? A. No, sir.

Mr. Brown: What was the answer?

Mr. Rinzler: He said, “No, sir,” I don’t
know whether that is evidence, if Your
Honor please, the laughter.

The Court: Proceed.

Q. Assuming that in bottling beverages, there is
a crack or other defect in the bottle, what hap-
pens when carbonic gas pressure is in the bottle?

Mr. Brown: I object to that; there is
nothing to show that in the bottle in ques-
tion there was a crack.

The Court: No, I do not think there is
any evidence to support that.

Mr. Rinzler: Suppose I connect it up
later, Your Honor?

The Court: No, connect it up now.
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Q. Now, in bottling such beverages with the
machine, the machine comes down on the bottle;
is there any protection in the machine to protect
the glass of the bottle from breaking, such as a
rubber or other protection?

Mr. Wright: I object to that. It does not
appear that the machine used in bottling
these bottles are the same kind of machine

he uses.
The Court: I sustain the objection.

Q. In bottling these beverages, such as con-
tained in P-1 and P-2, on the machine that you use,
is there or not anything to protect the bottle from
breaking when the caps are put on the machine?

Mr. Wright: I object to that.
Mr. Brown: I object to that.

A. We have
The Court: I sustain the objection.

Q. In your opinion, from your experience, in us-
ing such bottles as Exhibit P-1, and in making the
necessary tests, is it or not safe to bottle beverages
in such bottles with fifty pounds carbonic gas pres-

sure ?

Mr. Wright: I object to that.

The Court: I sustain the objection.

Mr. Rinzler: I urge the question, if Your
Honor please, on the ground that this man is
an expert, having been in this business for
thirteen years, that in using in excess of
thirty to thirty-five pounds of such pressure,
it is dangerous and may explode the bottle.

The Court: He may tell what happens.
Whether it is safe or not, that is a jury
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question. He has already told us in great
detail, I think.

Q. Now, when you use more than thirty to
thirty-five pounds carbonic gas pressure, in bot-
tling beverages in such bottles, what happens? A.
It is very dangerous; it explodes. :

Mr. Rinzler: That is all.

Cross-Examination by Mr. Wright:

Q. Where were you employed for ten years in
the bottling business? A. In Passaic.

Q. In Passaic; for whom? A. For Rinzler—M.
Rinzler.

Q. Who? A. M. Rinzler, Maurice Rinzler.

Q. M. Rinzler? A. Yes, sir.

Q. You say you have been in business for your-
self for three years? A. Yes, sir.

Q. Where? A. In Passaic.

Q. Under what name? A. Passaic Seltzer Bot-
tling Company.

Q. What? A. Passaic Seltzer Bottling Com-
pany.

Q. You bottle seltzer, do you? A. Yes, sir.

Q. Bottle ginger ale? A. Yes, sir.

Q. Are you still engaged in that business? A.
No, sir.

Q. When did you quite that business? A. Two
years ago.

Q. What business are you in now? A. Bakery
business.

Q. In the bakery business? A. In the bakery
business.

Q. What kind of bottles did you use? A. White
bottles.
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Q. You used white bottles; where did you buy
your bottles? A. Newark.
Q. New bottles or second-hand bottles? A.

New ones.
Q. You are familiar with pressures which other

ginger ale bottlers and manufacturers use? A.

No, sir.

Q. You are not? A. (Indicating negatively.)

Q. You have heard of Canada Dry Ginger Ale,
have you not? A. I have heard about it.

Q. Never saw it, I suppose? A. I have seen it.

Q. Never made any tests of those bottles to see
how much pressure in them, have you? A. Never
tested, you cannot test them.

Q. In what kind of bottles is that bottled in?
A. White bottles.

Q. What did you use to test the pressure in the
bottling of ginger ale? A. We have got a regu-
lator.

Q. What? A. Regulator.

Q. Regulator? A. Yes, sir.

Q. You mean pressure gauge? A. Yes, SIT.

Q. What did you do? How did you test A
Well, we would put in a certain amount into the
carborator.

Q. You do what? A. To the carborator goes in
a certain amount of gas.

Q. Oh, you have got a gauge on your machine,
what you are talking about; is that right? CA.
That is what we call it; it is a carborator.

Q. But that is in the bottling machine? A. Not
in the bottling machine, in the carborator, which
mixes the water up with the gas.

Q. Did you ever test the bottle after it had been
bottled? A. You cannot test it.

Q. Sure of that? A. Positive.

Q. You cannot? A. No.
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Q. Did you ever see one of these gauges? A.
No. sir.

Q. Never did, eh? A. No, sir.

Mr. Wright: I would like to have that
marked for identification, gauge which
bears on the outside, “Liquid Carbonic
Company,” only identifying mark on it, I
think.

Mr. Rinzler: All right.

(Known as D-1 for Identification, not

marked.)

Q. So you say a bottle that has had fifty pounds
carbonic gas pressure will explode? A. Yes, sir.

Q. And particularly one of these emerald green
twelve ounce bottles? A. Yes, sir.

Mr. Rinzler: That is what he is talking
about.

Q. I suppose there are different grades of emer-
ald green bottles, aren’t there? A. I don’t know
if there is only one kind—

The Court: Speak up.

Q. So that if it has a large amount in, it will
explode? A. Yes, sir.

Q. No doubt about that? A. Yes, sir.

Q. You mean there is no doubt about it? A. If
it holds more than thirty-five pounds, it will ex-
plode.

Q. If it has got fifty pounds in, it will explode?
A. Yes, sir.

Q. If you have forty-five pounds in, it will ex-
plode? A. Any more than thirty-five it will ex-
plode.
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Q. That bottle has not exploded yet, has it, since
it has been on the table (indicating)? A. You
cannot prove it to me there has been more than
thirty-five pounds in there.

Mr. Wright: That is all.

Redirect Examination by Mr. Rinzler:
Q. Does heat affect the explosion also?

Mr. Wright: I object to that; this wit-

ness has not qualified
The Court: If he knows, he may answer.

Q. In other words, when the weather i1s too
warm, if the bottle is kept in a warm place, what
effect has that on the bottle? A. It will explode

too.
Q. What effect hés movement of the beverage

upon the bottle? A. That makes it explode.

Mr. Wright: I object to that; no evidence

of movement.
The Court: I will permit the question.

Mr. Rinzler: That is all.

Cross-Examination by Mr. Brown:

Q. Just one minute. How often have you at-
tempted to fill a green bottle? You say you used
white bottles? A. I used to have them before,
but I gave them up.

Q. How long ago? A. Three years ago.

Q. Lhree A. —years.
Q. That was as late as you have attempted to fill

any bottles? A. No, that was when I am still in

business, then.
Q. What were you filling them with? A. I was

filling them with that pressure.
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Q. What were you filling in green bottles? A.
With the same machine, with thirty-five pounds
pressure.

Q. I mean, putting in them? A. Ginger ale.

Q. Were you dealing in ginger ale three years
ago? A. All kinds of soda.

Q. Eh? A. All kinds.

Q. From whom did you purchase the bottles that
you used, green bottles? A. From Newark.

. Where? A. From a dealer.

. Eh? A. From a dealer.

. From what dealer? A. From a bottle dealer.

. What was his name? A. DeLuccia.

. Where? A. In Newark.

. Where in Newark? A. I don’t know where,
I know he lived in Newark.

Q. What street? A. I couldn’t tell you.

Q. How many bottles did you buy of him? A.
I bought a truck load.

Q. Who delivered them? A. The same man,
Mr. DeLuccia. ‘

Q. He brought them to you? A. Yes, sir.

Q. Truck load of green bottles? A. Yes, sir.

Q. How did you get them from him? How did
you communicate with him that you wanted
them? A. Called him up.

Q. Where did you call him? A. Newark.

Q. What part of Newark? A. I couldn’t tell; I
looked up the telephone book and I called him up.

Q. You don’t know where, what part of Newark
he was in? A. No, sir; I don’t know what part.

Q. Where did you first hear of him? A. 1
found out in the telephone book.

Q. When you wanted bottles, you went to the
telephone book, looked there, and you found the
man’s name in Newark? A. Yes.

Q. That is all you knew about it? A. That is
all.
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Q. Now, was that the only green bottle you pur-
chased, that truck load? A. No, I bought some
more.

QO Eh 2 A Noj I bought some more.

Q. Where did you buy those? Where? A. In
Newark.

Q. Same man? A. Yes, sir.

Q. Eh? A. Yes, sir.

Q. Did he bring them to you? A. Yes, SirT.

Q. When was that? A. Well, it is a couple of
months later. - :

Q. Well, how long ago now? A. Well, that 1s
about three years ago.

Q. Still three years ago? A. Yes, SIT.

Q. When was the last that you purchased of
him? A. I don’t remember that.

Q. How many did you get that second time? A.
A truck load.

Q. Got a truck load the second time? A. Yes,

sir.

Q. Were those two truck loads all you bought?
A. Yes, sir.

Q. That is all you got? A. I haven’t got any
more.

Q. You hadn’t gotten any before that? A. 1
had the first load, and then I bought the second
one.

Q. You bought the first and then you bought a
second? A. Yes, sir.

Q. Those are the only two loads of green bottles
you bought? A. Green glass, yes.

Q. Do you know where they were made? A.

No, sir.

Q. You think they looked like this, did they? A.

Yes, sir.

Isadore Leichler, re-cross.

Q. They did not have any labels on them, I
suppose? A. No labels, no names.
Mr. Brown: That is all.

Recross-Examination by Mr. Wright:

Q. You said that you had seen Canada Dry bot-
tles. I show you a bottle and ask you if that is a
bottle of Canada Dry Ginger Ale? A. Well, they
make different bottles.

Q. They do? A. Yes, sir.

Q. This is a bottle of Canada Dry Ginger Ale,
isn’t it? A. Yes, sir; that is their bottle.

Q. What kind of a bottle is that? Emerald
Green? A. Yes, sir.

Q. The same as this? A. Yes, sir.

Q. Same as the other two that have been offered
and marked? A. (No audible response.)

Mr. Wright: I ask that this be marked
for identification.

(Marked D-2, for Identification.)

(Witness excused.)

Mr. Rinzler: I offer in evidence, Your
Honor please, interrogatories served upon
each defendant respectively and their re-
spective answers thereto.

(Interrogatories to Great Atlantic & Pacific Tea
Company offered and received in evidence and
marked Plaintiffs’ Exhibit P-4; answers thereto
marked P-4-A.)

(Interrogatories to Fairmount Bottling Company
offered and received in evidence and marked
Plaintiffs’ Exhibit P-5; answers thereto marked
P-5-A.)
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Mr. Rinzler: What is your answer as to
the date of the occurrence, as August 14th?
Do you care to answer that?

Mr. Wright: She was there on the 14th;
we do not deny that.

Mr. Rinzler: You say she was there on
August 14th?

Mr. Wright: We will admit she was there.

Mr. Rinzler: Do you admit that on Au-
gust 14, 1924, when she was there the bottle
exploded?

Mr. Wright: We do not want to go that
far, no. The testimony will bring that out.

Mr. Rinzler: Who is the manager of the
Great Atlantic & Pacific?

A Voice: I am.
Mr. Rinzler: Come forward and be sworn.

MAX A. KRETSCHMAR, sworn for Plaintiffs.

Direct examination by Mr. Rinzler:

Q. Mr. Kretschmar, on August 14, 1924, were you
the manager in charge of the Great Atlantic &
Pacific Tea Company’s store conducted by that
corporation at the corner of Harrison avenue and
Central avenue, in the City of Passaic, New Jer-

sey? A. Harrison street.
- Q. Harrison street and Central avenue, Passaic?

A. I was.
Q. For how long prior to that time had you been

the manager in charge of that store? A. Three
years. :

Q. And are you still and have since been man-
ager of that store? A. No, not that store no more.
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Q. Oh, until what time did you remain in charge
of that particular store, as the manager, on behalf
of the Great Atlantic & Pacific Tea Company? A.
About April 10, 1925.

Q. On August 14, 1924, while you were in charge
of, as the manager in charge of that store on be-
half of the Great Atlantic & Pacific Tea Company,
a corporation, did you see Mrs. Noonan in the
store? A. Yes, sir; quite frequently.

Q. Pardon me? A. Quite frequently.

Q. On that day, was she in the store? A. Yes.

Q. On that day, while you were in charge of that
particular store for that corporation as manager,
did a bottle of ginger ale, similar to Exhibits P-1
and P-2 explode? A. Yes, sir; it did.

Q. Where did that bottle that exploded on that
day while Mrs. Noonan was in that store of which
you were the manager—did the ginger ale that the
bottle contained—was that ginger ale the same as
the ginger ale in this bottle of ginger ale that has
been identified? A. As far as I know.

Q. It was the same type bottle, you do know
that? A. Same type bottle.

Q. When did you receive—withdraw that. From
whom did your company purchase that ginger
ale so bottled, from what company? A. Why, it
was delivered by the Fairmount Bottling Com-
pany wagon, or truck.

Q. When delivered, did the bottles contain such
labels as are now contained on Exhibits D-1 and
D-2? Just look at them? A. They did.

Mr. Rinzler: I offer the labels in evi-
dence, Your Honor please, on each of these
bottles.
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Q. Where was the bottle which was similar to
exhibits P-1 and P-2 at the time when it exploded,
in what part of the store of the Great Atlantic
& Pacific Tea Company? A. I had them in a
paper box on the counter.

Q. Were you laying them down in a paper box?
A. I was standing them in.

Q. Standing them in. When the Fairmount
Bottling Company delivered that bottle and the
other bottles they were contained in boxes, weren’t
they? A. In boxes.

Q. They were wooden boxes? A. Wooden
boxes.

Q. With twenty-four compartments, weren’t
they? A. No, they were covered with a piece of
paper on top, like Canada Dry comes that way
now, piece of paper comes around them; they
have them now on each bottle.

Q. They were covered (illustrating) ? A. That

is the idea.
Q. Piece of paper such as this? A. Each bottle

was covered with it.
Q. Wasn’t the bottles in boxes? A. When de-

livered, they were.

Q. I mean—wait a moment—when the bottles
were delivered at the Great Atlantic & Pacific Tea
Company by the Fairmount Bottling Works, were
the bottles in boxes? A. They were delivered in
boxes.

Q. Yes, they were delivered in boxes; how many
bottles to the box? A. Twenty-four.

Q. There were twenty-four compartments made
inside of it? A. No, those bottles lay in, one

across the other.
Q. Twenty-four in a box? A. Twenty-four in a

box.

Q. Were each of the bottles contained in such a

paper as this? A. Every one.
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Q. Placed over the bottle from the top (illus-
trating) ? A. Yes.

Mr. Rinzler: Mark this in evidence.
(Offered and received in evidence and
marked Plaintiffs’ Exhibit P-6.)

Q. Was this paper such as Exhibit P-6 the only
cover or carton that was contained on these bottles
when they were delivered to your store? A. That
was the only thing, yes.

Q. In other words, when the Fairmount Bottlino
Company delivered these bottles, and the one thabt
was exploded, the only covering that was on the
bottle and the only carton that it had was such a
paper as Exhibit P-6? A. No, sir.

Q. No wire mesh over it? A. No.

Q. No outside packing, was there? A. No.

Q. Now, when you unpacked those bottles in the
store, did you leave those paper covers on them or
were they removed? A. Those that were dis-
played didn’t have the cover on.

Q. This bottle that exploded, was that one of the
bottles on display in that store? A. It was one
that had been on the shelf.

Q. That bottle then did not have such a paper
covering on? A. It did not.

Q. Mrs. Noonan was not buying some beverages
at the time, was she? A. She was not.

Q. She was not, buying that bottle of beverage?
A. No, sir. :

Q. You were serving some other lady with the
bottle of beverage that exploded? A. That is
right.

Q. How many were you serving her with—two?
A. It was more than two; I figure about six or
eight.
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Q. It was more than two? A. Yes, it was more
than two.

Q. About six or eight? A. About six or eight.

Q. You took all of those six or eight bottles
from the shelf where they were on display, un-
covered on display, and placed them on the
counter? A. On the counter.

Q. Were they on the counter when this one
bottle exploded? A. The balance was; yes.

Q. Now, the bottle that actually exploded,
where was that bottle? A. I was putting it in that

box.
Q. Did you hit that bottle with another bottle

or not? A. No, sir.

Q. Just had put it in the box? A. Yes.

Q. The bottle that exploded, immediately be-
fore it exploded, was in the same form and condi-
tion as it was when the Fairmount Bottling Com-
pany delivered it to the Great Atlantic & Pacific
Tea Company store, with the exception of this
covering such as P-6? A. That is right.

Q. From the moment it was delivered to your
company, to the store of which you were the man-
ager, it was in the control and custody of the Great
Atlantic & Pacific Tea Company; is that right? A.
Yes.

Q. In that store of which you were manager?

A. Yes, sir; right.
Q. Mrs. Noonan was there to make some pur-

chases? A. That is right.
Q. She was buying some commodities that were
on sale by the Great Atlantic & Pacific Tea Com-

pany, is that right? A. That is right.
Q. She was being waited on by a clerk? A.

Yes.
Q. (Continuing) Who was under your super-
vision in that store, working for the same corpora-

tion; is that correct? A. That is right.

Max A. Kretschmar, direct.

Q. And that clerk was waiting on her while you
were waiting upon this other 1 ? I
il er lady? A. That is

Q. (Continuing) Sellin

g her these bottl
soda? A. That is right. ne

Q. Tge }ady that you were waiting upon was at
one end of the counter; is that ri ? 1
e right? A. That is

Q. Mrs.. Noonan was at the other end of the
counter; is that right? A. That is right.

Q. They were about ten feet apart? A. Well, I
would say six to eight. ’

Q. Six tq eight feet apart, very well. A. Yes.

Q. A§ this one bottle was in the box, what were
yTou doing—putting other bottles on top of it? A
Now, I was going to deliver the order and I started
to put the first bottle in when it exploded

Q. So that was the first bottl e

e that
box? A. Yes. Aok o e

Q. Was there anything else in that box? A. I
cannot recollect.

Q. Did you still have the bottle in your hand
or had you deposited it in the box? A. No, it was
in the box. |

Q. Was it standing up? A. It was standing up.

Q. You say the bottle was standing up in the
box? A. That is right.

Q. In a wooden box? A. No, it was a paper car-
ton.

Q. There was no covering such as P-6 on the
bottle, was there? A. No.

Q. At the time this bottle exploded, did you
have a covering on it such as P-6 or any other
covering on it? A. Such as you have there, no.

Q. There was nothing on the top of the bottle or

over it by way of guard or other protection, was
there? A. No.
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Q. Now, that was such a bottle as this, Exhibit

P-1 and P-2 that exploded? A. Yes, sir.

Q. You didn’t have your hands on it? A. Not
when it exploded. -

Q. When it exploded one half of the glass flew
in the air, didn’t it? A. No, sir.

Q. What did it do? A. One part of the glass.

Q. One part of the glass flew in the air? A.
Yes.

Q. It traveled to where Mrs. Noonan was stand-
ing and it struck her on the nose, didn’t it? A.
Yes.

Q. Then she was bleeding? A. She was.

Q. Was it warm or cold in the store at the
time? ~A. Well, at the time in August, it was not
so very warm; it was a cool store; we have always
had the open, and it was fairly cool for the
time of the year.

Q. You had this bottle up on display, up on the
top shelf, didn’t you? A. No, sir.

Q. Where? A. Right underneath the cash reg-
ister.

Q. What time of the day was it that it explod-
ed? A. Between four and five, in the afternoon.

Q. You never have looked over those bottles and
examined them after they were delivered except-
ing to take the covers off of those you had on dis-
play? A. No, that is all.

Q. That is all you or anybody else did in that
store? A. That is all.

Q. Those that were not on display, you would
put away? A. They were kept in the back room.

Q. And the only thing you did to those that
you wanted to put on display was to take the
paper cover off and put it on the shelf; is that cor-
rect? A. That is right.

Q. Now, Mrs. Noonan was from six to eight feet
away from the bottle at the time it exploded? A.
That is right.
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Q. This piece from the bottle flew in the air
and hit her in the nose? A. Right.

Q. When she commenced to bleed from the
nose, she sat down, didn’t she? A. No, sir.

Q. What did she do then? A. She stood there.

Q. How long did she stay in the store? A. Oh,
I would say she was there ten minutes.

Q. Then, didn’t she sit down on the window
platform or floor there? A. No.

Q. Then she went home? A. She went home
after a while, yes. .

Q. This bottle that exploded, once it was deliv-
ered by the Fairmount Bottling Company to the
Great Atlantic & Pacific Tea Company had never
left the control or custody of the store of which
you were the manager, had it? A. No, sir.

Q. And the only change was that you had taken
this paper covering off? A. That was the only
change.

Q. Did any bottle similar to this ever explode in
the store prior to this date? A. Not that I know
of.

Q. Not that you know of? A. Not explode, no.

Q. Break? A. Break? Yes, we have found
broken ones in handling.

Q. In handling? A. In the handling.

Q. In other words, you mean after it was de-
livered or while it was delivered? A. No, when
we unpacked our boxes, sometimes there is one
broken evidently before that.

Q. You mean when you took them out from the
package in which the Fairmount Bottling Com-
pany delivers you the bottles? A. That is the
idea.

Q. When you took them out of the package,
you, on previous occasions, found that some of
those bottles were broken? A. Not necessarily
Fairmount.
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Q. I am talking about Fairmount now. A. Yes.

Q. You found such bottles on previous occa-
sions broken as you took them out of the package
in which the Fairmount Bottling Company deliv-
ered it? A. I have found a number of them, not
many, but I have found broken bottles

Q. (Interrupting) Several of them? A. (Con-
tinuing) Not particularly Fairmount soda, but I
believe there were several.

Q. Several? A. Several, yes.

Q. How many did you find broken of the Fair-
mount Bottling Company? A. I only recall that
one Instance.

Q. You only recall that one instance of 1B s0A:
I only recall that one instance of it,

Q. Now, how long before the date of this acci-
dent was that? A. I couldn’t tell you that.

Q. Don’t some of the bottles explode right in
the store? A. Not of Fairmount.

Q. Similar bottles to this? A. Not explode; the
caps come off.

Q. Flying off in the store? A. When you come
in in the morning, you find the caps off.

Q. Blown off? A. Yes.

Q. Sometimes you find the neck blown off with
the cap? A. I have never seen that.

Q. At any time? A. I have never seen this part,
no, blow off.

Q. It was a piece of glass that struck Mrs. Noon-
an in the nose— A. Yes.

Q. —not the cap? A. No, that was glass.

Q. You did nothing in the store to protect those
bottles or guard them any way, did you? A. No.

Q. To protect glass from flying off the bottle ex-
ploded did you? A. No.

Q. You know that these bottles were made with
gas, under carbonic gas pressure? A. Oh, yes.

Mr. Rinzler: That is all.

59
Max A. Kretschmar, cross.

Cross-Examination by Mr. Brown:

Q. How many kinds of ginger ale did you carry
in the store at that time? A. We had Cliquot Club,
and I think we did have Hoffman’s; I am not posi-
tive about Hoffman’s at the time; but we had an-
other big bottle similar to Hoffman’s, Rambler’s,
something like that; it was another one I know I
had.

Q. What color bottles were they? A. {Those
were big white bottles.

Q. Any other green bottles beside the Fair-
mount? A. That is the only one I think of at
that time; we have had some since. There was no
Canada Dry at that time.

Q. You did not carry Canada Dry at that time?
A. Not at that time, no.

Q. You do now? A. We do now.

Q. What kind of bottles are the Canada Dry put
in? A. Green.

Mr. Rinzler: I object; there is no proof
that they are all put up in the green em-
erald glass bottles.

The Court: Permit the question.

Mr. Rinzler: Exception.

Q. Do you know what kind of bottles Canada
Dry Ginger ale is put up in? A. All I know is

green the same as ours.
Q. You handle that in the store? A. We do

now, yes.

Mr. Brown: That is all.
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Cross-Examination by Mr. Wright:

Q. Just one moment. Where did you have this
ginger ale that you took out and put on display?
You started to say you had it back under the cash
register. 'Will you just a little more clearly tell us
where you kept it? A. Previously to that, it was
under the cash register, where there had been our
bread and cakes; we took the glass out, put a shelf
in there, and put our bottle goods on a shelf.

Q. You mean, under the counter? A. No, be-
hind the counter, underneath the cash register,
right against the wall.

Q. Those bottles— A. (Interrupting) Were di-
rectly under the cash register, on the shelf.

Q. They were behind the counter but lower
than the top of the counter? A. Lower than the
top of the counter.

Mr. Wright: That is all.

Cross-Examination by Mr. Brown, resumed:

Q. Were those ginger ale bottles placed in such
a position that the sun would strike them as it
shone through your windows? A. No, sir; it could
not strike them there.

Q. You have told us, I believe, that you took
these bottles off the shelf and placed them on the
counter? A. That is right.

Q. Then lifted one and placed it in this paper
box? A. That is right.

Q. After taking your hand away this explosion
occurred? A. That is right.

Q. Just what was the result of the explosion—
that is, as to the bottle? Describe the bottle and
the piece of glass which came out of the bottle. A.
Why, when I put the bottle in the box, it exploded,
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and the ginger ale came out like you would ordin-
arily open a seltzer bottle; it shot out, and the
piece of glass, I would judge, about an inch round,
flew on the other side of the counter, and a small
piece, about half an inch, struck Mrs. Noonan at
the nose. That was the small piece that flew to
the further part of the counter. The bigger part
fell directly on the counter where I was serving
the customer.

The Court: Where did the cap go?

The Witness: The cap stayed right on
the bottle. The bottle broke on the side,
just below the neck.

Q. Did you examine the bottle at that time? A.
I did.

Q. Did you notice any crack or any defect in
that bottle? A. There was no crack only I did
notice that the glass that was at the side of the
bottle was not the same thickness all of the way
around it; it didn’t come out in a—it wasn’t ex-
actly the same thickness of glass; I know it was
thinner at one end than it was on the other.

Q. Which piece of glass was that, the piece that
fell to the floor or the piece that struck Mrs. Noon-
an? A. Both pieces were broke practically alike.

Q. As they separated from each other, there was
nothing

Q. Did you see any cracks in this bottle then?
A. I did not; no, sir.

Q. How long after the explosion occurred, did
you know that Mrs. Noonan had been struck? A.
Not until we seen the blood. I turned around to
the front, to the counter, and seen Mrs. Noonan,
and seen blood on the nose.
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Max A. Kretschmar, cross.

Q. That was the first intimation you had that
she had been struck? A. That was the first, that
I knew of it.

Q. Had there been any outcry before that? A.
No.

Q. Did you say anything at the time? A. Not
until she seen the blood running down the nose;
she said, “Oh,” she said, “I am I

Q. Who saw that first? Did you see it before
she spoke of it? A. I don’t quite remember that
quite well; I don’t remember where she said that
first or whether I saw it first.

Q. What did you do then? A. Why, I went
over and assiste& Mrs. Noonan, wiped her nose
with my handkerchief.

Q. You saw the cut, did you? A. I did.

Q. Describe the cut as you saw it at that time.
A. Well, it, I should judge, was about half an inch
long on this side of the nose, about here, I should
judge.

Q. On the right side of the nose? A. Right side
of the nose, about half an inch long. It would be
ordinarily like a man takes and cuts himself with
a razor, looks like a man cuts himself with a razor
blade. \

Q. Very sharp? A. Very sharp, fine cut.

Q. Was it a deep cut? A. It didn’t appear very
deep to me.

Q. Did it bleed very freely or did it bleed quite
some? How many handkerchiefs did you use?
A. I only had the one there; that one did it.

Q. That one sufficed? A. I think so.

Q. That was your handkerchief? A. That was
my handkerchief,

Q. Did Mrs. Noonan appear to be very seriously
affected by the cut? A. Not at that time.

Q. She stayed in the store about ten minutes,
you said. A. About ten minutes.
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‘Max A. Krelschmar, re-direct.

Q. She didn’t faint or collapse, did she? A. No,
sir.

Q. She was able to walk home? A. Yes, sir.

Q. You also said, I believe, that you would, at
times, find some of the tops or caps blown off? A.
I have seen that come sometimes, yes, not on that
bottle, though, not on that particular bottle, not on
Fairmount bottles. I have never noticed that on
the Fairmount Bottling Company bottles. I have
noticed it on the big bottles, Rambler, I think it
was, manufactured at the time by the Rambler
sodawater people.

Q. That was a larger bottle? A. That was a
large quart bottle. %

Q. And prior to that time then, did you ever see
anything the matter with the Fairmount bottle?
A. Never, excepting that on upon delivery I have
found broken bottles in the case.

Mr. Brown: That is all.
Redirect Examination by Mr. Rinzler:

Q. You did not see this defect in the bottle un-
til after it exploded, did you? A. I couldn’t see
anything; it was a normal bottle.

Q. You say parts of it were thicker than other
parts? Didn’t you say when you examined it var-
ious parts of the bottle were thicker than other
parts? A. It broke, I should say, on a slant.

Q. Now, you never examined this bottle before
the explosion? A. Never.

Q. You never examined any of the bottles be-
fore the explosion? A. Never.

Q. This explosion was a loud report? A. (Illus-
trating.) |

Q. You say the report was like when the cork
shoots out of a bottle? A. That is right.
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Max A. Kretschmar, re-cross.

Q. You say when you put the bottle in the paper
box on the counter it exploded? A. Yes, sir.

Q. What kind of a counter was it, marble? A.
Wooden counter.

Mr. Rinzler: That is all.

Recross-Examination by Mr. Wright:

Q. Just one question. These packages that were
delivered by the Fairmount Bottling Company,
the bottles were wrapped or covered with this
paper covering? A. That is right.

Q. Laid in the box— A. Laid in the box.

Q. That is, laid down on the side? A. That is it,
Cross-ways.

Q. That is the way they were delivered in your
store? A. That is the way they were delivered in
our store. :

Q. You took them out, put some on display and
left the balance in your back room you had in the
back? A. That is right.

Q. The ones that you say you found broken
were the ones you found in the box laying down
when you came to take them out? A. Yes, like
that, with the covers on.

Q. The ones that had not been taken out of the
box? A. Yes, sir.

Recross-Examination by Mr. Brown:

Q. When you were asked the question by Mr.
Rinzler, whether you had examined these, just
what did you mean when you said “No”. A. I
never examined the bottle, that was what I meant.

Q. What is that? A. I never examined the bot-
tle; that was what I meant.
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Mfs. H. Fesold, direct.

Q. You mean the interior or exterior? A. I
mean when they are in the case; because when-
ever I took the cover off to put it out on display,
you have to examine the bottle then.

Q. If the bottle would have been cracked, would
you have exhibited it?

Mr. Rinzler: 1 object to that; that is
speculative.
The Court: I sustain the objection.

Mr. Brown: That is all.

(Witness excused.).

MRS. H. FESOLD, sworn for Plaintiffs.

Direct Examination by Mr. Rinzler:

Q. You were not subpoenaed by me, were you?
A. Beg pardon?

Q. You do not know me, do you? A. No.

Q. Never talked to me before? A. No.

Q. Didn’t get a subpoena to testify for the Noon-
ans, did you? A. No.

Q. Were you the other customer in this store?

A. Yes. .
Q. At the time of the explosion of this bottle?

ALiYes;
Q. Did you see the explosion? A. I heard it.
Q. Did you hear it? A. Yes. :
Q. Was it a bottle like these, P-1 and P-2? A.
I didn’t see
Q. Were you buying bottles like these? A. Yes.
Q. Like—ginger ale in bottles like these two bot-
tles, P-1 and P-2? A. I think so, I don’t remember.
Q. Are they like one of the bottles that ex-
ploded? A. Yes, sir.




66
Mrs. H. Fesold, cross.

Q. Where was the bottle that exploded? A.
Mr. Kretschmar put them in the box on the table;
then it exploded. '

Q. Did he put it in the box on the table? A.
Yes.

Q. Just how did he put it down? A. I don’t
know—slow.

Q. Did he have his hand off when it exploded?
A. Yes. ,

Q. Then the glass flew in the air? A. Yes, on
the sides. |

Q. Did one piece of glass strike Mrs. Noonan in
the nose? A. I think so.

Q. How far away from that bottle was Mrs.
Noonan when the explosion happened? A. From
me here to here (indicating).

Q. You were at one end of the counter, weren’t
you? A. Yes, sir.

Q. Mrs. Noonan at the other end? A. Yes.

Q. And the bottle when it exploded stood at the
counter where you was? A. Yes.

Q. How many bottles of that soda were you
buying? A. I don’t remember; maybe a whole
box.

Q. How many bottles were in the box when the
explosion happened? A. I don’t know.

Q. Dorn’t know? A. No.

Q. Was it a loud noise? A. Yes.

Q. Did you see Mrs. Noonan bleeding? A. Yes,
after Mr. Kretschmar said, “You are bleeding.”

Mr. Rinzler: That is all.

Cross-Examination by Mr. Brown:

Q. I don’t think you quite understood Mr. Rinz-
ler when he asked you with reference to how
many bottles were in the box.
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Joseph Mumler, direct.

Mr. Brown: 1 think you mean the box
in which her groceries were placed which
was on the counter; is that correct?

Mr. Rinzler: The box in which this bot-

tle was put.

Q. Now, I am going to ask you this question,
meaning this box in which the bottle was which
exploded: How many bottles were in that box?
A. I don’t know; I don’t remember.

Mr. Brown: I see; all right.

(Witness excused.)

JOSEPH MUMLER, sworn for Plaintiffs.

Direct Examination by Mr. Rinzler:

Q. Were you working under the management
of Mr. Kretschmar— A. Yes.

Q. —at the store of the Great Atlantic & Pacific
Tea Company? A. Yes.

Q. You were there when this explosion hap-
pened? A. Yes, sir.

Q. Bottle, referring to Exhibit P-1 and P-2, such
as one of these exploded? A. Yes, right.

Q. I see; did you see the glass strike Mrs. Noon-
an on the nose? A. Well, I didn’t see the glass
strike her.

Q. Where was the bottle when it exploded? A.
I wasn’t behind the counter when the bottle ex-
ploded; I was on the other end of the store.

Q. On the other end? A. Yes.

Q. How many bottles were in the box, do you
know? A. In the boxes when they come in, you

mean?




Joseph Mumler, direct.

Q. Yes. A. Twenty-four, I think.

Q. Speaking from memory? A. Memory.

Q. How many bottles were in this particular
box that was oa the counter at the time this one
bottle exploded? A. I don’t know.

Q. Don’t know; was that a loud noise when it
exploded? A. Yes, I heard it from the other end
of the store. .

Q. You heard it from the far end of the store?
A. Yes.

Q. How far away were you from the explosion
when it happened? A. It must have been about
fifteen feet.

Q. Did you ever see them explode before this?
A. No, not when I was around; I have found them
broken in the morning when I would come in to
go to work. |

Q. When you came in to go to work in the
morning, you mean? A. Exploded over night.

Q. Were they Fairmount Bottling Company
bottles? A. No, bigger bottles.

Q. In bottles like these? A. No.

Q. I called you up on the telephone yesterday,
didn’t I? A. Yes.

Q. I asked Mr. Lievey for whom you work to let
me talk to you, didn’t I? A. Yes.

Q. And I asked you whether ever before similar
bottles, such as this one, exploded during the day,
ever exploded before, didn’t 1?

Mr. Wright: If Your Honor please, I
think this is highly improper, cross-examin-
ing his own witness.

The Court: He may ask him about that,
if the witness has made statements con-
trary to the testimony that he is giving to-
day.
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Joseph Mumler, direct.

Q. I did ask you that yesterday, over the tele-
phone, didn’t I? A. That is what I was trying to
tell you, that I found bottles broken over night.

Q. Didn’t you tell me that on two occasions, you
found bottles the same as this one in this suit
broken of the same kind? A. I didn’t mention—--

Q. Didn’t you tell me that? Didn’t you say to
me yesterday on the telephone, yesterday after-
noon, that you saw the same type bottles broken
when you came into the store in the morning, the
same kind of bottles? A. Well, if I did—

Q. Not if you did; didn’t you say that? A.
Well, I don’t remember what I said last night——

Q. You don’t remember? A. (Continuing) I
know that I said that I found broken bottles in the
morning when I came in to work.

Q. Bottles like the Fairmount Bottling Company
had? A. I don’t remember if I told you the same
bottles.

Q. You don’t remember? A. No.

Q. Did you ever see such bottles break or ex-
plode—did you ever—when you came in in the
morning in that store? A. I never saw them break
or explode.

Q. Did you ever see them come in broken and
exploded in the box when they came in delivered
by the Fairmount Bottling Company? A. Off the
truck?

Q. Yes. A. Oh, yes, sure.

Q. How many times before the date of this ac-
cident? A. Once before.

Q. How long before the accident? A. I don’t
know how long.

Q. That wasn’t the time that Mr. Kretschmar
saw it, was it? A. I don’t remember.

Q. You remember one such occasion, don’t you?
A. Yes, but when it came off the truck.
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Joseph Mumler, cross.

Q. Once when it came off the truck you found
a bottle exploded, one of these bottles? A. Yes,
right in the carton when we unpacked it.

Mr. Rinzler: That is all.

Cross-Examination by Mr. Brown :

Q. When you say “exploded,” you don’t mean
to tell us you saw the explosion, do you, that you
know it exploded? A. No, I do not mean to say
that I saw the explosion.

Q. You mean to say is you saw it was broken;
is that what you mean? A. When the case came
off the truck, we went to unpack it and I found
one broken bottle in the case.

Q. You saw the broken bottle, but you do not
know how it broke? A. No.

Q. The bottles you found in the morning, in the
store, you don’t know how they were exploded or
broken, do you? A. No.

Mr. Brown: That is all.

By Mr. Rinzler:

Q. You have seen these caps fly off such bottles,
haven’t you? A. No.

Q. You haven’t? A. No.

Q. You haven’t seen the gas shoot the cap off
the neck of the bottle? A. No.

Mr. Rinzler: That is all.
(Witness excused.)

(Evening Recess.)
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Mrs. Christina Noonan, direct.

MRS. CHRISTINA NOONAN, sworn for Plain-
tiff's.

Direct Examination by Mr. Rinzler:

Q. Mrs. Noonan, where do you live? A. 172
Sherman street, Passaic.

Q. How long have you been living in Passaic?
A. How long have I lived in Passaic?

Q. Yes, please? A. About thirty-nine years.

Q. You are living with your husband at that
address? A. Yes, sir.

Q. Do you remember August 14, 1924, when you
were in the store of the Great Atlantic & Pacific
Tea Company, a corporation, located at the cor-
ner of Harrison street and Central avenue, Pas-
saic? Do you remember being in that store on
that day? A. Yes, sir.

Q. What purpose did you go there for, Mrs.
Noonan? A. Groceries.

Q. To buy some groceries? A. To buy some
groceries.

Q. You had bought groceries there before, had
vou? A. Yes, sir.

Q. You lived right near that store? A. Yes,
right near there.

Q. How far from that store were you living
then? A. One block.

Q. One block? A. Yes.

Q. While you were in that store, were you being
waited upon by a clerk? A. Yes, sir.

Q. In that store? A. Yes, sir.

Q. While you were being waited upon, Mrs.
Noonan, was there any other lady customer in the
store? A. Yes, sir.

Q. So that besides you and the other customer,
this lady, were there any other customers or per-
sons in the store? A. Nothing——
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Mrs. Christina Noonan, direct.

Q. (Continuing) Excepting you and the other
lady customer and the clerk that waited upon you
and the manager that waited upon the other cus-
tomer? A. I didn’t see nobody else.

Q. Nobody else that you saw? A. No.

Q. Did you buy any soda or ginger ale or other
beverages while you were there? A. No.

Q. Did you order any? A. No.

Q. You were buying groceries? A. Groceries.

Q. While you were there, Mrs. Noonan, what
happened? A. I heard an explosion like a shot.

The Court: Speak up so the jury can
hear you, Mrs. Noonan.

A. (Continuing) It was like a shot from a gun.

Q. You heard an explosion like a shot from a
gun. And immediately after the explosion, what,
if anything, happened to you, Mrs. Noonan? A. I
felt a striking blow on the side of the nose.

Q. What kind of a blow was that? A. It just
seemed to strike the nose and affect my head and
eyes for the time being.

Q. In what way did it affect your eyes and head
for the time being? A. Why, my head seemed
light at the time and my eye sight left for half
a second or two; it was like a light passing through
it.

Q. Like what? A. Like pins and needles, some-
thing like that in them.

Q. Was that right when the blow struck you?
A. That was right when the blow struck me.

Q. What kind of a blow was that, Mrs. Noonan ?
A. I would call it a sharp penetrating blow.

Q. Was it a slight or a hard blow? A. It
seemed to be a hard blow to me.

73

Mrs. Christina Noonan, direct.

Q. What was it, Mrs. Noonan, that struck your
nose? A. The manager come up and told me.

Q. What did he tell you? A. He said, “The
ginger ale bottle broke and I caught it,” that was
the words he used.

Q. Did you see any part of the bottle there after
the explosion? A. The manager brought the two
quite large pieces back and showed them to me;
either one hit me.

Q. Did you tell Dr. Rubacky that it was a cap
that struck your nose? A. No, sir.

Q. Before the explosion, did you know that
there was any soda or ginger ale or other bottle
beverage in the store? A. I knew they sold it,
but I didn’t pay any attention then. .

Q. Did you know where it was kept? A. Yes,
I could often see it as I went there.

Q. You could. This explosion was—did it make
a slight or a loud report? A. To me, it was very
loud.

Q. Now, after the explosion, Mrs. Noonan, did
you stay there or did you leave immediately? A.
I stood for a short time and then I sat in the win-
dow.

Q. You stood? You mean you were standing
up? A. For a half second.

Q. For a half second? A. And then I went over
to the window.

Q. What did you do at the window? A. I sat
there.

Q. About how long did you remain sitting
there? A. Well, it seemed to me about half an
hour.

Q. As a result of the blow to the nose, and aside
from your pins and needles, I think you said that
was, was there a flow of blood that came from

the nose? A. Yes, sir.
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Mrs. Christina Noonan, direct.

Q. And how freely did you bleed? A. Very
freely.

Q. While you remained seated at the window
in the store for half an hour, did you suffer any
pain? A. I suffered terrible headache.

Q. Had you ever before suffered such head-
ache? A. Not such a headache.

Q. What kind of a headache was it, Mrs. Noon-
an? A. It was a kind of a nervous headache.

Q. Prior to that, had you ever had any sort of
a headache other than an ordinary headache? A.
Never a nervous headache, just headache.

Q. Never a nervous headache, just headache.
Then you went home, did you? A. Yes, sir.

Q. You say you lived a block away from the
store? A. Yes, sir.

Q. Did you call for a doctor? A. Yes, sir.

Q. When? A. Right away I telephoned for a
doctor.

Q. And did the doctor come right away? A.

No, sir. |

Q. When did he come? A. He sent word he
would come just as quickly as he could.

Q. Did he come that night? A. No, sir.

Q. When did he first come? A. He couldn’t
come that night, he was on a very important case,
and he came at nine in the morning.

Q. Following morning at nine? That was Dr.
Dwyer that you called? A. Dr. Dwyer.

Q. It was he that called the following morning?
A. Yes, sir.

Q. When he came the following morning, did he
treat your nose? A. Yes, sir.

Q. Did the doctor continue to treat your nose
after that day? A. Yes, sir.

Q. For how long did you continue under Dr.
Dwyer’s care and treatment? A. I can say, from
that day to this.

{ o e
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Mrs. Christina Noonan, direct.

Q. From that day to this. For how many
weeks steadily did he come steadily and treat
you? A. He only came for two weeks steadily;
then he told me for mornings I should go to him.

Q. That was after the two weeks? A. That was
after the two weeks.

Q. Did you go to his office? A. Yes, sir.

Q. After the two weeks, you say you continued
going to the doctor’s office? A. Yes, sir.

Q. You are still under the doctor’s care now?
A. Yes, sir.

Q. Were you able to sleep that night? A. Oh—

Q. (Continuing) After you had been injured?
A. No.

Q. What kept you from sleeping, Mrs. Noonan?
A. Nervousness.

Q. Had you ever before this accident suffered
any form or kind or shape of nervousness? A. I
was never nervous.

Q. Never had. Pardon this question, Mrs.
Noonan, but how old are you? A. I am fifty-five.

Q. Fifty-five. Now, prior to this accident, Mrs.
Noonan, had you had a growth or other clogging
in your nose or nostril? A. No, sir.

Q. Never before? A. Never before.

Q. Prior to this accident, was your breathing
ever impaired or affected or clogged in any way?
A. No, sir.

Q. Now, since the accident, have you had a
growth? A. Yes, sir.

Q. How soon after your nose was struck, did you
get that growth? A. For a while it used to bleed
inwardly a little

Q. Huh? A. Inward a little.

Q. For how long? A. Well, it bled for just
several weeks, would come once in a while for

about three months,
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Mrs. Christina Noonan, direct.

Q. Yes. A. (Continuing) —and then stopped, I
noticed. I treated it myself with ointments, kind
of keeping it moist. Then, after that I could feel
it was worse, the nostrils was getting tight and the
cold weather affected it.

Q. Was it particularly more affected in the cold
weather, you say? A. In the cold weather it was
very bad.

Q. You still have that growth in your nose? A.
Yes, sir.

Q. And it has remained the same ever since?
A. Yes, sir.

Q. What effect, if any, has that growth in your
nose upon your breathing? A. I have a dry feel-
ing in my throat, no moisture, in the night time
~especially, because I only breathe through one
side of my nose.

Q. Do you breathe now as well as you were able
to prior to this accident? A. No, sir.

Q. Had you ever had any trouble with your
breathing of any kind? A. No, sir.

Q. Since the accident, what has been your con-
dition of health, Mrs. Noonan, as result of the
accident? A. Very nervous.

Q. What is the nature of that, your nervousness,
Mrs. Noonan? A. Least little excitement of any
kind upsets my whole system. '

Q. Have you ever had that trouble before the
accident? A. No, sir.

Q. What about your headaches since the acci-
dent; have they stopped? A. They are very bad.

Q. Just what kind of headaches are they? A.
They start at the back of my neck, seeming to
penetrate all up through into my head, and my
eyes run frightful from them, and I had to go to
the doctor.
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Mrs. Christina Noonan, cross.
Q. Had you ever had that trouble before this
accident? A. No, sir.
Mr. Rinzler: That is all.

Cross-Examination by Mr. Brown:

Q. Mrs. Noonan, you saw Dr. Dwyer the day
following your accident, didn’t you? A. Yes, sir.

Q. You ere treating with him off and on, treat-
ing with him off and on ever since? A. Yes, sir.

Q. Were you here in the court room yesterday
afternoon when Dr. Dwyer testified? A. Yes, sir.

Q. Do you recall hearing him say that he did
not examine your nose?

Mr. Rinzler: I object, if Your Honor
please; that is not proper cross-examina-
tion, and is not relevant.

A. (Interrupting) No, I didn’t hear him say that.

The Court: I don’t think that makes any
difference what the doctor said. 1 sustain
the objection; strike out the answer.

Q. How soon after that accident did you dis-
cover this bleeding of the nose from the inside?
A. It was only a speck about, it seemed to me,
about two or three months, that I noticed it.

Q. Didn’t you call that to the attention of Dr.
Dwyer? A. Yes; he said that wasn’t anything, it
would come around all right.

Q. He said it was nothing, it would come around
all right? A. He said that wasn’t anything, it
would come around all right in time.

Q. But he made no examination of the inside of
your nose? A. He always used to laugh at it and
say I was so nervous, all of that; he tried to talk
me out of it, that it was just my nerves that was
working on me.

Q. Are you sure, Mrs. Noonan, that your nerves
were not in an upset condition before this acci-

dent? A. Yes, sir.
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Mrs. Christina Noonan, cross.

Q. Were you perfectly calm and had your
nerves in perfect conirol? A. I was.

Q. Do you recall the examination by the doctor
which we had in Mr. Gaston’s office— A. Yes, sir.

Q. —a few days ago? A. Yes, sir.

Q. Do you recall telling us at that time that
within two weeks prior to this accident to your
nose your husband had been in an accident in
which he had broken both arms? A. Yes, sir.

Mr. Rinzler: If Your Honor please—one
moment. —I object to that. I have no ob-
jection, however, to the testimony given at
the examination before trial going into evi-
dence.

The Court: I will permit the question, if
you will amend your statement, “do you re-
call”; the question should be, “Did you say
s0?”

Mr. Rinzler: I have no objection to the
examination before ftrial going into evi-
dence.

Q. Did you say at that time that your husband
had both arms broken in an accident two weeks
prior to this accident to you? A. Yes, sir.

Q. When you learned of this accident to your
husband and he was brought home and during
that two weeks following, were your nerves under
perfect control? A. Perfect control.

Q. It did not upset you in the least? A. I went
to the hospital every day in the morning and
stayed until in the evening to learn how to take
care of him when he came home.

Q. And that did not make you the least bit
nervous? A. Not a bit nervous; I never was nerv-
ous.
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Mrs. Christina Noonan, cross.

Q. Mrs. Noonan, can you tell us how much you
have expended for doctors’ bills, that is, what you
have paid to any doctor for his treatment? A. To
a doctor?

Q. Just a minute, please. (Continuing) For his
treatment for this injury? And then will you tell
us what moneys you have expended for medicines
or any other medical appliances (applications)
which you may have purchased as a result of the
doctor’s advice to be applied on account of this

injury?

Mr. Rinzler: There is duplicity in that
question.

A. I cannot answer the doctor I paid nothing to
the doctor so far, and it would be impossible for
me to count two years’ medicines that I bought in
drugstores; I didn’t put it down.

Q. That is, up to the present time, you l.lave
paid no doctor’s bill? A. Up to the present time,
I have paid no doctor’s bill.

Q. Now, can you give us an approximate idea?
A. I could not say no how.

Q. You would not be able to say whether it was
five dollars or ten dollars for medicines? A. I
would not say for I couldn’t tell the truth; I don’t
know how much I have spent.

Q. You would not know whether it was under
five dollars or over five dollars? A. Oh, I am sure,
I know it was over five.

Q. Well, would you say it was under ten or over
ten? A. Oh, I would say it was over ten.

Q. Would you say it was under fifteen or over
fifteen? A. I won’t go no further. I told you in
the beginning I couldn’t tell one thing a.bout that
every week—I don’t know how many times 1 go

to the doctor.
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Mrs. Christina Noonan, re-direct.

Q. I see; you do not remember whether you
paid more than fifteen dollars? A. I wouldn’t
say. Oh, I paid more than fifteen dollars, that I
am sure, but the amount I cannot say.

Q. Now, Mrs. Noonan, how many members are
there in your household? A. There is four.

Q. Who are they? A. My husband and son and
sister and myself.

Q. How many members of the household are
employed outside of the household? A. All but
myself.

Q. You then are keeping the home, are you? A.

Yes, sir.
- Q. And at the time of this accident, did you find
it necessary to bring in any other help to maintain
the home? A. I had my sister.

Q. That is the sister who is living with you? A.
Living with me.

Q. Did she go to business at all during the time
that you were sick two weeks? A. Occasionally
she did to keep her position one day each week,
two days, then she would stay home; she just held
her position, she did go once in a while.

Q. Over what period of time did that situation .

exist where she would stay home and then go to
business? A. I should think about six weeks.

Mr. Brown: I think that is all.

Redirect Examination by Mr. Rinzler:

Q. How long were you incapacitated, Mrs.
Noonan, on account of these injuries from taking
care of your household work? A. How long?

Q. Yes. A. Oh, for six weeks I didn’t work, do
anything hard, only light work, but I walked
around a little.
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Mrs. Christina Noonan, re-direct.

Mr. Rinzler: At this time, if Your Honor
please, I offer in evidence testimony given
when the plaintiff, Christina Noonan, was
examined before trial, before the Master,
pursuant to an order made by your Honor.
Any objection? I do not suppose there can
be, if Your Honor please, under the statute.

Mr. Brown: No.

Mr. Rinzler: I offer it in evidence.

(Examination Before Trial offered and
received in evidence and marked Plaintiffs’
Exhibit P-7.)

Mr. Rinzler Before I excuse this witness,
Mr. Brown, will you point out to me, if you
can, in the examination before trial where
this witness testified that she was nervous
because her husband was involved in that
accident because he broke his two arms?

Mr. Brown: No,

Mr. Rinzler: You said so.

The Court: Proceed.

Mr. Rinzler: May I read from the Ex-
amination, Your Honor please, at Page 11
—at Page 5 first?

Mr. Brown: Read it all.

Mr. Rinzler: You can read the rest later,
if you want to, and the jury will read it
when they retire. (Reading extracts from
Pages 5 and 11 of the Examination Before
Trial, P-7.) That is all, Mrs. Noonan.

(Witness excused.)
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Michael Noonan, direct.
MICHAEL NOONAN, sworn for Plaintiffs.

Direct Examination by Mr. Rinzler:

Q. Mr. Noonan, you are residing with your wife
in Passaic? A. Yes, sir.

Q. At what address? A. 172 Sherman street,
Passaic.

Q. You did not see the explosion of this bottle
on the 14th of August, 1924? A. No, sir; I did not.

Q. Prior to that day, Mr. Noonan, what was the
state of health of your wife, prior to that injury?
A. What is that?

Q. Prior to the time that your wife was hurt by
that explosion of this bottle, what was your wife’s
state of health? A. Why, good, the best.

Q. Had she ever been troubled with wracking
headaches, bad headaches? A. No, not at all.

Q. Had she ever had any nervous trouble? A.
Not at all.

Q. Had she ever had, to your knowledge, a
growth in the nose? A. Not at all.

Q. Had she ever complained of such a condi-
tion? A. No, sir.

Q. Prior to this injury, had your wife had any
trouble or impairment in her breathing? A. No,
SIr.

Q. Did she ever complain of any such condi-
tion? A. No, sir.

Q. Did she ever have a dryness in her nose or
throat? A. No, sir.

Q. On the day of the accident, after you learned
that your wife was hurt by this exploded bottle,
did you go to the store where the explosion hap-
pened? A. Yes, sir.

Q. At the corner of Harrison street and Central
avenue, Passaic? A. Yes, sir.

Q. That was the Great Atlantic & Pacific Tea
Company store? A. Yes, sir.
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Michael Noonan, cross.

Q. Did you there see the manager? A. Yes, sir.

Q. What did you say to him and he to you? A.
] asked him to show me the bottle that hit my
wife |
Q. (Interrupting.) Yes. A. He showed it to me,
a piece right out cf the side of the bottle; it was
about that long (indicating).

Q. Was it a large piece? A. Out of the bottle,
just the same as that (indicating).

Q. As stands on the table? A. Yes, sir.

Mr. Rinzler: P-1 and P-2.

Q. Did you talk to him about anything that hap-
pened prior to this accident? A. I asked him, was
he going to make a report of it? He said he would
report.

Q. Did he say anything about this explosion,
how it happened? A. No, sir; he did not.

Q. Did he say how it happened? A. No, sir; he
did not. ~

Q. Was he able to explain how it happened? A.
No, sir.

Q. Did he do any explaining? A. No, sir; he
did not.

Q. Did you talk about any other explosion of
such bottles? A. Well, he did say it happened
before.

Q. Did he say how many times it happened be-
fore? A. No, he did not.

Q. Well, he did say that it happened before?

A. Yes, sir.
Mr. Rinzler: That is all.

Cross-examination by Mr. Brown:

Q. What do you mean by the statement that
he said it happened before? A. Well, as much as
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Testimony.

I took out of that, he mean by bottle busted be-
fore; that is what I took out of it.

Q. That is, they might have been broken in
bringing them into the store? A. No, he didn’t
say that way at all. He said they had busted be-
~fore. “It had happened before,” that is the way
he said it.

Q. What had happened? A. Bottle busted.

Q. Nothing else? A. No, he didn’t say.

Mr. Brown: That is all.
(Witness excused.)
Mr. Rinzler: We rest.

(Plaintiffs rest.)

Mr. Reed: If your Honor please, I want
to ask for a non-suit in this case on behalf
of the Great Atlantic & Pacific Tea Com-
pany, on the ground that there is nothing
in the evidence which shows any negligence
on its part. (Citing Chatterer vs. Bamber-
ger.) Under the facts as they thus far ap-
pear in the testimony, they are that the gin-
ger ale was purchased by the defendant,
Great Atlantic & Pacific Tea Company, from
the Fairmount Bottling Company, in ordi-
nary bottles, such as are shown here in court,
with nothing about them to show that they
would explode or any reason to believe that
they would; and, therefore, unless there was
some defect in the bottle which was brought
to its attention, it is not responsible, for the
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Testimony.

description of the accident is such that it
shows, I think, that there is nothing even on
an inspection of the bottle which would dis-
close it would be apt to cause such an acci-
dent as this, and the accident is unforesee-
able. These goods are purchased in the or-
dinary course of business, and a great many
of them, and are sold in the ordinary course
of business; they are sold in stores and I
think there is absolutely nothing in the testi-
mony which shows anything which would at-
tract the attention of the storekeeper to the
fact that this bottle might explode. I think,
therefore, that there should be a non-suit
granted in favor of the Great Atlantic &
Pacific Tea Company.

The Court: While, of course, the explo-
sion of a bottle in the store of the Great At-
lantic & Pacific Tea Company may be con-
sidered as an unusual occurrence, still it
would seem as though the doctrine of res
ipse loquitur applied, and, of course, if the
doctrine of res ipse loquitur applies, then,
of course, the burden of showing that it was
not through the act of the Great Atlantic &
Pacific Tea Company rests upon the defend-
ant. . . . It seems to me that the hap-
pening of it is sufficient to call upon the de-
fendant in whose control the bottle was and
in whose possession it was to show that in
the exercise of reasonable care they could
not have prevented it.

Mr. Reed: (Interrupting) The mere hap-
pening, you think, of the accident, is such
that would make them liable?

The Court: (Continuing) While it is an
unusual happening, but the bottle was in
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Testimony.

the control of the defendant, and it seems to
me the doctrine of res ipse loquitur applies.
It may be their explanation will entirely ex-
culpate them from any liability. I will deny
the motion.

Mr. Reed: Your Honor will allow me an
exception.

Mr. Wright: I move for a non-suit on the
ground that the evidence holds nothing
which the Fairmount Bottling Company
could be called upon to explain, no negli-
gence nor any inference of negligence. The
evidence clearly and affirmatively shows
that the Fairmount Bottling Company pur-
chased the bottles from manufacturers or
dealers, that the bottles used are of the
standard quality used by other manufactur-
ers, and that they are properly inspected,
reasonably inspected, and I submit that that
brings us within the doctrine of the Stude-
baker case.

The Court: There is no testimony about
the reasonable inspection.

Mr. Wright: Yes, in their case they have
put in evidence the interrogatories, which
show that the bottles are inspected as they
are bottled, as they are filled with the con-
tents. '

The Court: Of course, while the interrog-
atories show that they put in fifty pounds
of gas in the bottles, their witnesses says if
there is more than thirty-five pounds put in
it will explode. I suppose, if that were true,
the jury might find negligence. It seems to
me to be a jury question.
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Herbert Brauer, direct.

Mr. Wright: (After discussion) I wish to
make my motion for the sake of the record,
and ask Your Honor for a non-suit on the
grounds stated.

The Court: I will deny the motion.

Mr. Wright: Exception. :

HERBERT BRRAUER, sworn for Defendants.

Direct examination by Mr. Wright:

Q. Mr. Brauer, where do you live? A. I live in
Lodi.

Q. Where are you employed? ~ A. Fairmount
Bottling Company, Hackensack.

Q. In August, 1924, where were you employed?
A. Fairmount Bottling Company.

Q. In what capacity? A. Driver and salesman.

Q. And as such did you have anything to do with
supplying bottled ginger ale to the store. of the
Great Atlantic & Pacific Tea Company at Harrison
street and Central avenue, in Passaic? A. Yes,
sir.

Q. Do you recall having heard sometime in Au-
gust about an accident having happened to Mrs.
Noonan? Do you yourself recall that fact of such
a thing happening? A. I do.

Q. Can you say how long prior to that time you
had made your last delivery of ginger ale to that
store?

Mr. Rinzler: You mean prior to the acci-
dent?

Q. (Continuing) Prior to.the accident? A. I
should judge about two weeks before that.
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Herbert Brauer, direct.

Q. Now, in what way was the ginger ale deliv-
ered to the store? A. It was packed in cartons,
twenty-four bottles in a box.

Q. You say “cartons”; what kind of a box, paper
or wood? A. Wooden box with cardboard car-
tons.

Q. What do you mean by “cardboard”? A,
Well, heavy corrugated paper.

Q. I show you P-2 in evidence,—I don’t know
whether this is P-4 or P-6,—and ask you if you
will put these together in the way they were when
the ginger ale was delivered? A. (Illustrating)
Placed on the bottle like that, laid in the box this
way.

Q. The paper covers are placed over the bottles;
then they were laid in the box on their sides? A.
On their sides.

Q. One row or double rows? A. Double rows;
one bottle laid this way and the other one just the
opposite (illustrating).

Q. How long have you been employed by the
Fairmount Bottling Company? A. Three years.

Q. All of the time as a driver and salesman? A.
Yes, sir.

Q. During that time did you ever see a bottle
explode? A. No, sir.

Q. How do you transport those bottles to the
various stores, particularly to the store in Passaic?
A. What do you mean, on a large truck?

Q. Yes; how did you carry them, in what? A.
In boxes.

Q. The boxes are on what? A. Trucks.

Q. Automobile truck? A. Yes, sir.

Q. How many do you carry at a time? A. Fifty
or sixty cases.
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Herbert Brauer, cross.

Mr. Wright: I think that is all; cross-
examine.
Cross-examination by Mr. Rinzler:

Q. Mr. Brauer, you have also seen these bever-
ages bottled in these bottles, haven’t you? A. I
have.

Q. A lot of them even explode in the bottling,
don’t they? A. Well, not a lot

Q. Pardon. They explode in the bottling too,
dont they? A. Why, yes, if you have a defective
bottle, it will.

Mr. Rinzler: I ask that the answer be
stricken, the latter part.
The Court: Motion denied.

Q. You have seen them explode, thousands,
haven’t you? A. Well, bottles, yes; not thousands.

Q. Yes; then you have seen bottles explode,
havent you? A. I have.

Q. When delivered, the only wrapper or guard
about the bottles—on it—is such a paper as Ex-
hibit P-6? A. Yes.

Q. And as a rule, when a bottle such as this ex-
plodes, containing beverage with carbonic gas, the
glasses fly about, don’t they,——particles? A. No.

Q. Pardon? A. No, they do not fly about, no.

Q. They do not fly about? A. No.

Q. You mean to say to this court and jury that
when a bottle such as this explodes, having car-
bonic gas in them, that the bottle whenever it ex-
plodes, the glass in them remains intact in explo-
sions, without moving about or flying about? Do
you mean that? A. It does not fly about; it just
falls over; that is all.

Q. Why, doesn’t it go through the air and strike
other parts of the room where it explodes? A.

No.
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Herbert Brauer, cross.

Q. Do you mean then, Mr. Brauer, that if this
bottle, P-2, were to explode now, as I have it in
my hand, that the pieces of glass would just drop?
A. Yes, sir.

Q. That is what you mean? A. Yes, sir; I do.

Q. There is no question about that in your mind,
Mr. Brauer? A. No, sir.

Q. Mr. Brauer, besides the explosion that you
have seen of bottles that were being in the process
of bottling in the machine, have you ever seen any
other bottle explode? A. No, sir.

Q. In other words, the only explosion of such
bottles that you have seen is while the bottle is in
the machine? A. That is all.

Q. Then if a bottle were to explode, when it is
- not being bottled, such bottle containing carbonic
gas pressure, you do not know then whether or not
the glass would fly about, do you? A. If it is kept
in the carton, no.

Q. If it is not kept in such a paper carton, you do
not know, do you? A. (No audible response).

Q. Now, if the explosion is loud enough, if there
is sufficient quantity of carbonic gas pressure, do
you mean to say that to this court and jury, that
the broken pieces of glass from the explosion will
not pierce this piece of paper, P-6? A. Sure, it
will pierce the paper.

Q. Sure it will, won’t it? That is the only cover
they ever put on these bottles? A. That is all.

Q. Now, let’s see; you have delivered in the sum-
mer and you have delivered in the winter, haven’t
you? A. Yes.

Q. Do you protect the bottles any other way
throughout the year—have any other method,
other than the one you have described? A. No;
in the winter time, we have closed cars, that is all.
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Herbert Brauer, cross.

Q. Closed cars, why? because the freezing causes
explosions? A. No, sir.

Q. Why do you have closed cars in the winter
time? A. Not for the purpose of these bottles ex-
ploding; no, sir.

Q. Well, do you mean to say to the court and
jury that bottled beverages, bottled under pressure
of carbonic gas, freezes, that it will not explode?
A. No, sir; the cap will come off first.

Q. It will not explode? A. No, sir.

Q. But the cap does come off? A. The cap
comes off.

Q. Now, aside from the explosions you have
mentioned after the bottle left the machine, have
you ever seen the cap blow off? A. No, sir; I
never have.

Q. Never have? A. No, sir.

Q. Haven’t they—you have been making deliv-
eries for three years, and you have never seen an
explosion, have you? A. I have not.

Q. Do you throw the boxes about? A. I do.

Q. When a beverage containing carbonic gas
pressure in the bottle is shaken up considerably,
that causes explosions, doesn’t it? A. Not to my
knowledge.

Q. Is it likely to cause an explosion? A. No, sir.

Q. Can that cause an explosion? A. No, sir.

Q. If the bottle is filled or not, this pounding on
the road in making the delivery, is that likely to
cause an explosion? A. No, sir.

Mr. Rinzler: That is all, Mr. Brauer.

(Witness excused.)
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Matthew Andronico, direct.

MATTHEW ANDRONICO, sworn for Defend-
ants.

Direct examination by Mr. Wright:

Q. Mr. Andronico, where do you live? A. 818
Main street, Hackensack.

Q. What is your business? A. Bottler of car-
bonated beverages.

Q. You are the chief proprietor of the Fair-
mount Bottling Company? A. President.

Q. How long have you been engaged in that busi-
ness? A. About five years.

Q. Does the Fairmount Bottling Company bottle
the beverages contained in the bottle, Exhibit P-2?
A. Yes, sir.

Q. Do you have anything to do with the actual
bottling of the beverages? A. Once in a while,
yes.

Q. I mean, are you in the place? A. I supervise
it, yes, right in the place.

Q. Now, in the first place, what do you call these
bottles, such as Exhibits P-2— A. Why, just green
emerald bottle, emerald green bottle.

Q. And as to size, what? A. Twelve ounce.

Q. Twelve ounce; do you know who manufac-
tures those bottles? A. Why, they are manufac-
tured by several concerns; there are large con-
cerns in the United States.

Q. Who? A. Well, one of them is the Graham
Glass Company of Evansville, Indiana; one is the
American Glass Company, and, I think, the Illi-
nois Glass, I think; there are three or four con-
cerns manufacturing them.

Q. Is there any distinguishing mark at all upon
them to indicate who makes the bottles? A. I do
not think so; it is a plain bottle.
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Matthew Andronico, direct.

The Court: Can you tell us from whom
you purchased the bottle involved in this
case? ;

The Witness: Oh, yes.

Q. Where did you buy the bottles which you
used and have used since you have been in busi-
ness? A. All of the bottles that I have used for
that special ginger ale have been purchased from
second-hand dealers; they were all Canada Dry’s,
they had the Canada Dry label just the same as
the one on the bottle. :

Q. That is, when you buy them, they have the la-
bels on, the same as on Exhibit— A. That is the
1dea.

Q. (Continuing) —D-2 for Identification? A.
That is the idea.

Q. You wash the labels off? A. They go through
the washing process.

Q. Why do you use those bottles of the Canada
Dry?

(Objected to, overruled; exception.)

A. I have only one purpose in using that bottle,
that is, after Canada Dry uses it, and the only pur-
pose is this, that bottle, that has already been used,
has already been tested, and I know that a bottle
that is already tested—

Mr. Rinzler: If your Honor please, I ob-
ject to that and ask the answer be stricken
out; that is evidently hearsay.

The Court: Motion denied.

Mr. Rinzler: May I have an exception?

The Witness: All right.

A. (Continuing) —is all right.
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Matthew Andronico, direct.

Q. Now, will you please decribe what you do
with the bottles after you receive them and before
you fill them? A. Well, after we receive the bot-
tles, they run through a washing process. In other

words, they are run through soaking tanks and

they go on from soaking tanks to rinsing inside
and outside with brushes, and from there they go
up to the conveyor, and just before they come out
there is an electric light just under the bottles, so
that the man that watches them come out of the
machine can inspect them, look through them, to
see whether there is any cracked bottles.

Q. Do you have a man there watching all of the
bottles? A. Yes.

The Court: What was that?

Q. Speak up, Mr. Andronico; dont shake your
head. A. *Yes.”

Q. Now, will you just describe how the bottles
are filled? A. The bottles are taken from a mov-
ing conveyor and they are placed in filling ma-
chines. The machine has a rotating table, which
carries eight bottles at one time. The table ro-
tates. At the first filling it takes up the syrup. At
the next move it takes up the carbonated water
and the carbonation and capping at the same time;
then she moves on and she is sealed.

Q. I understand, the first operation is to put in
the syrup? A. Syrup.

Q. The flavoring extract? A. Yes.

Q. And the next is to put in the carbonated wa-
tex? A Yes.

Q. Where does the carbonated water come from
in the machine? A. It comes from a carbonator;
it flows in through pipes.

Q. That is all done by machinery? A. That is
all done by machinery.
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Matthew Andronico, direct.

Q. After the water is put in, then just what is
the operation with respect to capping it? A. Why,
the head raises from the bottle just sufficient so
that the cap door slides open and the cap put on;
then she comes down on the bottle, driving the cap
down (illustrating).

Q. That is after it is filled with the carbonated
water? A. Huh-huh.

Q. There is— A. (Interrupting) There is a
slight lifting of the filling head, and the cap slides
on.

Q. In other words, the filling head is made of
what? A. It is made of iron and it has a leather
washer which sits tight on the edge of the bottle.

Q. And through that—? A. And the carbonated
water runs through that.

Q. Then that lifts, you say? A. Then there is
a lifting arm that just raises that off a slight bit so
that the cap can slide through there; there is a
cap door that slides the cap into position; then
she comes down.

Q. In what form are the caps just as they are put
on the bottle? A. In what form?

Q. Yes. A. They are a little more open.

Q. Are they in this particular shape as shown on
the bottle, P-2? A. Of course, excepting that the
sides are a little wider open; that is all.

Q. These caps consist of what? A. Well, tin
and cork on the inside.

Q. On the inside is cork? A. Is cork, yes.

Q. What puts them on to hold them in this tight
form? A. A slit comes down, just squeezes the
bottle or squeezes the cap.

Q. Any pressure required to put the cap on?
A. Yes, considerable pressure; you have got to

force it down.
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Matthew Andronico, direct.

Q. Now, in that process, do you ever have any
broken bottles? A. If there is any defective ones,
they will go; yes.

Q. It does happen occasionally? A. Occasion-
ally, yes.

Q. How frequently? A. Very seldom.

Q. Now, in your machine where the gas is put
into the water, how do you regulate the pressure
df the gas? A. Why, the pressure of the gas is
regulated by a gauge on the carbonator just at the
outlet of the tube.

Q. Gauge; what does that gauge show? A. You
mean, what pressure does that show?

Q. Yes. A. That depends on the beverage.

Q. Yes; well, ginger ale? A. Our ginger ale is
fifty pounds. ‘

Q. Does the pressure show on the gauge? A.
On the gauge, yes.

Q. That gauge is how far from the place where
the bottle is? A. Well, it depends; in our shop it
is probably six or eight feet.

Q. That is, there is six or eight feet of pipe
between that gauge and the outlet where it goes
in the bottle? A. Yes.

Q. Why do you put in the beverage, bottle it
under this pressure of fifty pounds?

Mr. Rinzler: I object on the ground it is
a self-serving declaration.
The Court: I will permit it.

A. Well, the reason for the fifty pounds is this,
that ginger ale cannot be sold under fifty pounds
without going flat; where it has got fifty pounds,
that will bring out the real snap, so that it won’t be
flat. With ginger ale, people will not buy ginger
that is flat.
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Matthew Andronico, direct.

Mr. Rinzler: I object to that, if Your Hon-
or please, what people won’t do, and ask
that it be stricken out.

The Court: I will permit it.

Q. Have you ever made tests of other ginger
ales, testing especially for pressure? A. I have
made tests from time to time; yes.

Q. Can you tell us what ginger ales you have
made tests of? A. Why, several ginger ales. I
have more or less compared it with Canada Dry,
that being one of the standards, and that gives me
a fair idea of how snappy these ginger ales are.

Q. Do you know what the pressure on Canada
Dry is?

Mr. Rinzler: I object upon the ground
that the pressure they use is not the real
standard, the standard used by some other
firm cannot be the measure to show the
standard that was used by the defendant.
The question is what the defendant bottling
cecmpany does.

The Court: I will permit it.

Mr. Rinzler: Exception.

A. Well, that all depends on when the test is
taken. I don’t know just what you mean by the
question.

Q. I mean, the pressure in the bottles. You say
you have tested it. Now, do you know what the
pressure is? A. Well, I can give you the test of
the other day.

Q. Never mind that. Give me at the present mo-
ment, just Canada Dry; do you know what the
pressure is on Canada Dry? A. Well, it is around
fifty pounds.
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Matthew Andronico, direct.

Q. That is in the bottle? That is tested in the
bottle? A. Well it is, as I answered before; that
depends on your temperature.

Q. I am asking you now, if your figures will be
a good idea of—to me—of the pressure in the bot-
tles? A. Yes.

The Court: Have you ever tested Can-
ada Dry or just estimated it?
The Witness: Tested it; tested it by gauge.

Q. Do you know whether there are other ginger
ales which are put up in emerald green, twelve
ounce bottles, similar to the ones used by you?

Mr. Rinzler: I object, immaterial, irrele-

vant.
The Court: I will permit the question.
Mr. Rinzler: Exception.

A. There are several. There is Silver King, for
instance; that is one. There is Imperial Dry; that

is another one; then you have the Cliquot Club;

there is one made by the name of O’Keefe’s Gin-
ger Ale, a dry ginger ale. There are several other
makes that I just cannot think of just now.

Q. I show you a bottle bearing the label “Im-
perial Dry, C. & C.”; is that a standard brand of
ginger ale to your knowledge? A. Yes, sir.

Mr. Rinzler: I object to this, Your Honor
please, on the same grounds as betore.

The Court: I will permit it.

Mr. Rinzler: Exception.

A. That is a standard brand.
Q. What kind of a bottle is that? A. Emerald

green, same as I used.
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Mr. Wright: I ask that it be marked for

1dentification, please.

(Marked D-5, for Identification.)

Q. I show you a bottle mérked “O’Keefe’s Gin-
ger Ale”; do you recognize that as a standard

brand of ginger ale?

Mr. Rinzler: I object to that because by

any other standard cannot be measured the
duty which this defendant owed to the
plaintiff.

The Court: Permit the question.

Mr. Rinzler: Exception.
Anliis,

Q. What kind of a bottle is that? A. Emerald
green, same as our bottle, twelve ounce.

Mr. Wright: I ask that it be marked for
1dentification.

(Marked D-6, for Identification.)

Q. I show you a bottle marked “Silver King,
Extra Dry Ginger Ale”; is that a well known brand
of ginger ale? A. Yes, sir.

Mr. Rinzler: Same objection, same
grounds.

The Court: I will permit it.

Mr. Rinzler: Exception.

Q. What kind of a bottle is that? A. Emerald
green, twelve ounce bottles.

Q. Same as that you used? A. Same as I have
always used.
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Mr. Wright: I ask that it be marked for
identification. :

(Marked D-7, for Identification.)

Q. I show you the gauge which I produced yes-
terday and which was marked as D-1 for Identifi-
cation; what is that? A. That is a pressure gauge,
to test pressure in bottles.

Q. Made by what company? A. This particular
one is made by Liquid.

Q. Liquid Carbonic Company? A. Yes.

Mr. Wright: I offer this gauge in evi-
dence.

Mr. Rinzler: I object, if Your Honor
please, not relevant.

The Court: I will admit it.

Mr. Rinzler: Exception.

(Gauge offered and received in evidence,
and known as Defendants’ Exhibit D-1, not
marked.)

Q. Now, have you made tests of the various
types of ginger ale in bottles? A. I have.

Q. Can you give us a date when you made a
test? A. I have a date here of a test, comparative
test, made on April 21, 1926.

Q. Wait a minute; April 21, 1926? A. Yes.

Q. Now, what brands of ginger ale did you test
at that time? A. I tested Canada Dry and our
own.

Q. What were the results of the tests? A. 1
made a test of six bottles of each kind.

Q. Give us, now, your own; what did yours test,
__what was the high and the low? A. Our high
was forty-eight, and our low was forty-five.

Q. What was the high and the low of the Can-
ada Dry? A. Low was forty-six, and the high was
forty-eight; that is, on that date.
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Q. Yes. Now, have you since conducted or made
tests of those or other brands? A. We made tests,
yesterday.

Q. Yesterday afternoon? A. Yesterday after-
noon.

Q. What brands did you test then? A. Ycu
have the list; I don’t remember them,—Cliquot
Club——

Mr. Rinzler: Now, I object, Your Honor
please, on the ground that the amount of
pressure used by other dealers is not rele-
vant here.

The Court: I suppose this will tend to
contradict the testimony of your witness,
who said that anything above thirty-five
pounds would burst the bottle:

Mr. Rinzler: I know, but that does not
tend to contradict that, if Your ‘Honor
please.

The Court: I think it does.

Mr. Rinzler: He is giving what he claims
to be the amount of carbonic gas pressure
as the standard of other people’s manufac-
ture.

The Court: No, he is telling what he
found in certain other bottles; proceed.

Mr. Rinzler: May I have an exception.

A. Cliquot Club, Silver King, our Fairmount,
O’Keefe’s, and one bottle of White Rock Mineral
Water.

Q. Will you give us the result of the tests, nam-
ing the particular ginger ale in each case, as to
what it tested? A. Cliquot Club tested exactly
fifty pounds; Silver King, fifty-six; Fairmount,
fifty-five; Canada Dry, fifty-five; O’Keefe’s, fifty-
eight; White Rock Mineral——
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.The Court: We are only talking about
ginger ale, not White Rock.
A. (Continuing) —fifty-two.
Mr. Wright: Yes, strike out the White
Rock.
The Witness: All right.

Q. Were the tests which were made by you in
April and yesterday made with this gauge that is
now in evidence, D-1? A. Yes, sir.

Q. Will you take a bottle of Canada Drv and
make a test to show the jury how the test is 1;1ade?
A. That is not Canada, Mr. Wright.

Q. No, that is Imperial; show them the result.

Mr. Rinzler: I object upon the same
grounds, if Your Honor please.
The Court: I will permit it.

A. (Demonstrating on bottle).

Q. Show the jury the operation so that they will
see how you do it. You insert the gauge over the
cap first. A. I will, Mr. Wright, as soon as I get
the gauge over the cap. First, the gauge is put
over the cap, and then it is tightened, so that there
is a washer on there, so that the pressure cannot
get away, so that there is no air between the bottle
and the gauge. Then we operate it and turn it,
driving a hole through the cap, and it shows—it
allows the pressure to go through into the gauge.
(Demonstrating) There is the operation.

Q. What does that show? A. It shows about
fifty-two pounds, as high as—well as I can read
it; I don’t know.

Q. About fifty pounds? A. About fifty, yes.

Q. Each notch above the forty is five pounds?
A. Five pounds, yes.
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Q. So that if it is up to the second notch, it
would be fifty pounds? A. Fifty pounds.

The Court: What does it show, the gauge?

The Witness: Fifty pounds.

Mr. Wright: (Exhibiting) It shows fifty
pounds exactly, look at it. Each notch rep-
resents five pounds. All right, I offer that
bottle in evidence.

Mr. Rinzler: I make the same objection.

The Witness: Open it?

Mr. Wright: Take it off, yes.

The Court: I will admit it.

Mr. Rinzler: Exception.

(Bottle of ginger ale offered and received
in evidence and marked Defendant’s Ex-
hibit D-8.)

Mr. Wright: I don’t know what we will
do with the contents because it will leak
out.

Mr. Rinzler: Leave that on, if you wish.

Mr. Wright: No, I am going to make
some more tests to compare with it.

Mr. Rinzler: All right.

Q. I show you another bottle of Imperial Dry

and ask you, if you will, to make the same test

with that bottle. A. (Testing pressure) Slightly

under fifty-five pounds.
Q. No, you read it wrong; fifty pounds, second

notch. A. Yes, fifty pounds, yes; it is hard to

see 1it.
Q. Each notch on the gauge is five pounds, two

notches ten? A. Yes.

Mr. Wright: (Exhibiting to jury) I offer
that bottle which has just been tested in

evidence.
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Matthew Andronico, direct.

(Bottle of ginger ale offered and received

in evidence and marked Defendants’ Fx-
hibit D-9.)

Q. Cliquot Club is a slightly different shaped
bottle, is it not, different type bottle? A. Yes.

Q. Will you now make the test with this bottle
of that ginger ale in the same way? A. (Testing
pressure).

Q. What does it show? A. About fifty-eight, is
it not?

Q. It shows sixty. A. Yes, about sixty.

Mr. Wright: I ask to have that marked.
(Bottle of ginger ale offered and received

in evidence and marked Defendants’ Ex-
hibit D-10.)

Q. The bottle which you have tested—that is,
the bottle of Canada Dry, which you tested, D-8,
is that emerald green? A. It is.

Q. Twelve ounce bottle similar to that used by
you? A. Yes. :

Q. And the bottle of Imperial Dry, D-9, is that
green emerald? A. Same.

Q. Glass bottle, similar to those used by you?
A. Yes, sir.

Q. I now show you D-7 for identification, bottle
marked “Silver King”; will you make a test of that
bottle? A. (Testing pressure) I would say, sixty;
slightly under, isn’t it? |

Q. No, that is fifty-five; one notch short. A.
Fifty-five.

Q. (After exhibition to jury) What does it show
now after it has been handled around? A. Well,
it is over fifty-five now.

Q. Yes. Take it off (referring to gauge). A.
(Removing gauge) That is a good charge.
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Mr. Wright: I offer this in evidence.

(Bottle of ginger ale offered and received
in evidence and marked Defendants’ Ex-
hibit D-7, previously marked “D-7, 1d.”)

Q. We will now take bottle D-6 for identifica-
tion, known as O’Keefe’s; make the same test with
that. A. (Testing pressure).

Q. What does it show? A. It shows about fifty-
seven pounds, about fifty-seven; is that right?

Q. I read it just short of sixty, just a hair line off
sixty. A. All right.

Q. (After exhibition to jury) What does it show
now? A. Oh, about sixty-two.

Q. Just take the gauge off. A. (Removing

gauge).

Mr. Wright: 1 offer this bottle, D-6 for
Identification, in evidence.

(Bottle of ginger ale offered and received
in evidence and marked Defendants’ Ex-
hibit D-6, previously marked “D-6, Id.”)

Q. Does handling of the bottle of ginger ale in-
crease the pressure? A. It may Iincrease it
slightly.

Q. Does the difference of temperature have any
effect upon the pressure? A. It has.

Q. What effect does that have? A. Why, that
increase the pressure in the bottle slightly.

Q. That is what difference of temperature? A.
The higher temperature.

Q. That is the higher the temperature the more
the tendency is to increase the pressure? A. Yes.

Q. Now, those tests that you made on April 21st,
where did you make those tests of the two, of the
Canada Dry and yours? A. Those tests were
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Matthew Andronico, direct.

made in the bottling plant, in the brick building,
and those bottles I tested six of each, as I said be-
fore, and those bottles stood side by side for a
period of probably three or four days so as to get
an even temperature on them.

Q. That was on April—? A. April 21st.

Q. The weather at that time, got any idea about
how warm or cold it was? A. Well, it was much
cooler than it is now.

Q. Now, in your experience have you ever
known of a bottle after it had left the filling ma-
chine to explode? A. I do not.

Q. Did you ever hear of a bottle of your ginger
ale, or any of the brands which I have offered in
evidence, exploding after they left the filling ma-
chine? A. That is taken standing by the—stand-
ing alone, or how do you mean?

Q. Did you ever hear of any exploding? A. In
“handling or how do you mean?

Q. Well, did you ever hear of any exploding
while standing in an upright position? A. I didn’t,
no, I didn’t.

Q. Have you ever heard of any exploding by
any cause? A. Why, I don’t know off-hand; I
couldn’t say; yes, I have.

Q. I mean, did you ever hear of it? A. Yes, I
have heard of bottles exploding being dropped. I
have seen bottles dropped from the handlers’
racks, drop on a cement floor, and explode. That
is possible, you know, careless handling will do it.

Q. How long do you keep a bottle of ginger ale
in your place after it is bottled in this form? A.
Oh, sometimes it is probably there sixty days;
sometimes, thirty days, you cannot tell; it is all
according to the demand.

Q. Did the bottles ever explode there? A. 1
haven’t seen any explode.
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Q. In your experiments, have you ever put more
than fifty pounds pressure in these bottles? A. I
have put as high as seventy-five pounds pressure
in these bottles, but not in ginger ale.

Q. What was the result of that seventy-five
pounds pressure?

Mr. Rinzler: I object; if it was not ginger
ale, I object.

The Court: Ginger ale is the test, unless
he can show there is no difference.

Q. In what kind of a beverage did you put the

seventy-five pounds pressure? A. Just in the
plain carbonated water.

Q. But in the same bottles, you say? A. In the
same bottles. |

Q. And would there be any difference in the
explosive effect between the plain carbonated
water and the ginger ale? A. Not that I know of.

Q. What is pressure in the bottle? Of what does
it consist? A. Why, it is simply gas pressure, be-
cause it is filled under a certain pressure.

The Court: Does the poundage pressure
indicate per square inch?

The Witness: Does it indicate what?

The Court: Does it indicate so many
pounds per square inch?

The Witness: It indicates the pounds of
pressure in the bottle, as it is.

Q. You mean that your gauge indicates the
amount of pressure for a certain size bottle? A.
For a certain size bottle.

Q. Now, what was the result of putting in sev-
enty-five pounds pressure in the green bottle in
carbonated water? A. The result?
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Matthew Andronico, cross.

Q. Yes. A. Why the same result as fifty pounds
with ginger ale.

Q. Did you ever see a bottle explode? A. I have
not.

Q. After the bottles are filled, these bottles, then
what is done with them? A. They are put in
cases, standing up in them, and go to the labeling
machines. :

Q. Yes, and then what happens there? A. They
are labeled.

Q. Then what is done with them? A. And from
there they are packed.

Q. And how are they packed? What is the pro-
cedure of packing? A. They are packed, what
we call these paper slips are put on, and they are
laid down in the boxes.

Q. These paper slips, you mean paper similar
te.B-6:2 AL Yes:

Q. That is done by hand? A. Done by hand.

Mr. Wright: That is all.

Cross-Examination by Mr. Reed:

Q. How long have you been in this business,
Mr. Andronico? A. Five years.

Q. How long has the Fairmount Bottling Com-
pany been bottling? A. Oh, perhaps twenty years.

Q. How long? A. Twenty years.

Q. Been using this same product?

Mr. Rinzler: How does he know, only
been there five years; I object to it.
The Court: Unless he knows.

A. I do not understand your question.

Q. Did you have any acquaintance with the
Fairmount Bottling Company before you came in
its employment? A. Yes, to some extent.
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Q. Do you know what they were selling before
then? A 1 do.

Q. Were they selling ginger ale? A. They were
selling several brands, yes.

Q. Similar to this? A. No, sir.

Q. So they began to make this when you first
came there? A. I wouldn’t even say that; I will
say probably a year or two after going there.

Q. A year or two after you got there? A. Yes,
that was pretty flat ginger ale in those days; there
was no demand for that kind of a ginger ale in
those days.

Q. How does that differ from the other? A.
Well, it differs in the color and in the taste.

Q. I see; how? A. That is a dry ginger ale.

Q. This is dry? A. Yes.

Q. Do you know whether or not the Fairmount
Bottling Company is licensed?

Mr. Rinzler: 1 object, if Your Honor
please—mno relevancy to this issue.

The Court: What difference does that
make?

Mr. Reed: I understand that all of these
bottling concerns have licenses from the
Boards of Health.

Mr. Rinzler: That is for sanitation.

The Court: I do not suppose whether
they are licensed or not would affect this
case. ‘

Mr. Reed: I think it affects our position
in this case, if they are a duly licensed con-
cern, dealing in ginger ale, that we have a
right to accept it as such.

The Court: What is the criterion as to
license, only as a sanitary measure, isn’t
it?
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Mr. Reed: Well, I was going to ask him
what that covered.

The Court: Suppose you ask him first.

Mr. Reed: 1 think it covers all of the

process.
The Court: Ask him first.

Q. Do you get licensed from the local Board of
Health or the State Board of Health? A. You
mean, do we have a license?

Q. Yes. A. Yes, sir.

Q. What does that cover? A. Why, mostly
sanitation.

Q. Sanitation? A. Sanitary license; you have
got to have your plant sanitary before they pass
it, and then they will issue a license; that is only
issued for a period of six months and renewed.

Q. What happens then? A. You get it renewed.

Q. In order to get a renewal, is there an inspec-
tion made? A. Yes, sir.

Q. By whom? A. Yes, sir; by the State Board.

Mr. Rinzler: I object, if Your Honor
please; it applies to sanitation only.

The Court: 1 suppose, if it applies to
sanitation only, we are not particularly in-
terested in it.

Mr. Reed: Let me ask one more question.

Q. What does that particular inspection in-
clude? A. The inspection is of the cleanliness of
the plant, cleanliness of the syrup, everything that
goes into the bottle, and the washing of the bottle,
the plant; it is just a question of sanitation, that is
all.

- Q. It has nothing to do with the process of fill-
ing, capping and labeling the bottles then? A. I
do not think so.
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Q. Just one more question. After you have
filled these bottles that are upon the table, do you
make any inspection to determine whether any of
them are broken? A. No, sir.

Q. What is done with them? A. What do you
mean, the bottle?

Q. Yes. A. Whether we inspect the bottles?

Q. Yes. A. No.

Q. You do not inspect the bottles? A. We can
see that when we label them, if they are broke.

Q. Then the label is put on after they are— A.
(Interrupting) After they are filled.

Q. After they are filled, at that time, you say you
could see whether or not there is any break in the
bottle? A. Yes. -

Q. Then, there are covers put on and they are
put in boxes? A. Yes, sir.

Q. Well, is there any possibility in these ma-
chines that fill them of giving a different pressure
to different bottles? A. No.

Q. So that the bottles that come off at a cer-
tain temperature have all the same pressure in
them? A. Approximately the same pressure.

Q. Approximately, that means within what vari-
ation? A. Well, the only variation that you pos-
sibly could get would be if there is a part of the
rubber that fits over the top of the bottle, if that
should be, for instance, out, a little air could get
into it or something, why your pressure would be
lower.

Q. Yes. A. You are bound to lose a certain
amount of pressure.

Q. I think your pressure of your bottle was sixty
pounds? A. I think it was, yes.

Q. How much does that vary in hot and cold
weather? A. Well, of course, I cannot just tell
yvou that unless I make tests.
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Q. Ordinary summer and winter weather. A.
There may be a few pounds difference, yes.

Q. Two or three or more? A. Oh, sure, possibly
maybe more.

Q. Well, what would be the extent? A. Well,
I couldn’t tell unless I had the temperature of the
bottle and had a test on it.

Q. Well, take a bottle that was stored in an ordi-
nary grocery store, office or home, weather that
usually comes at that time of the year that this
accident occurred? A. What do you mean,
whether the pressure would be higher?

. uVes:

Mr. Rinzler: 1 object, if Your Honor
please; there is no question founded— hy-
pothetical question—upon the evidence in
the case.

The Court: I will permit it.

Mr. Rinzler: Exception.

A. Well, it may be slightly higher, but I couldn’t
tell you exactly how many pounds there would be
in a bottle.

Q. Well, would it be ten pounds higher then?
A. I couldn’t say, because I don’t know what the
conditions are; I don’t know what the tempera-
ture in the store is.

Mr. Reed: All right; that is all.

Cross-Examination by Mr. Rinzler:

Q. There isn’t any doubt about the fact, sir, that
the warmer the temperature the greater the gas
pressure? A. Yes, sir.

Q. The greater the gas pressure, the more liabil-
ity of the bottle to explode; isn’t that so? A. Why,
that depends on the bottle.
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Q. There is no question, however, about the fact
that the greater the carbonic gas pressure the
greater the liability of exploding? A. That is the
idea.

Q. And in all events also, it depends upon the
condition of the bottle; it depends upon whether
the bottle has a bubble or break, whether it is per-
fect, or imperfect, doesn’t it? A. Yes, sir.

Q. Now, the labeling process is a very speedy,
swift process? A. It is.

Q. The labeling process is a process done by
machinery, isn’t it? That is so, isn’t it? A. Yes,
Sir.

Q. And they are labeling how many bottles to
the minute? A. Well, do you mean mine?

Q. Yes? A. I will say thirty-five.

Q. All right. So that it takes how long to label
each bottle? A. Why, two seconds.

Q. Two seconds? A. Less than two seconds.

Q. As a matter of fact, the bottle is picked up,
isn’t it, and a number of them are put on the label-
ing machine at one time? A. No, sir.

Q. What then? A. A number of them at the
time are inserted— A. No, sir.

Q. What then? A. Give me the bottle. There
are two empty cases, one is a filling box, take the
bottle out, lay it down, the machine comes down
and labels it; take it off with this hand, take it
off, put the other one on (illustrating).

Q. It is a very swift process? A. It is.

Q. A labeler doesn’t look at the bottle and ex-
amine its condition, does he? A. That is right.

Q. He has got all he can do to put the bottle in

the labeling machine, then to see that it has got .

something in it; is not that so? A. Yes, Sir.
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Q. So that the bottle inspection is done before
the bottle gets filled, while it is being washed? A.
Oh, no; the inspection is before the bottle is filled,
yes.

Q. Now, the only inspection that you make 1is
while the bottles are being washed? A. While the
bottles are coming out of the wash room.

Q. You do not have an inspection man, do you,
whose duties are solely to inspect the condition of
the bottle as to flaws? A. Yes.

Q. Why, the man that inspects your bottles is
the man that washes them? A. Oh, absolutely
not; he has got no other duty but to stand there
and watch them coming through.

Q. How many men do you keep to do that? A.
What do you mean? _

Q. To do that sort of business, of watching the
bottles? A. One man.

Q. One man; you have one man all of the year
round? A. We have one man all of the year
round.

Q. How many thousands of bottles do you wash
at your plant in the very hot summer time when
business is very, very heavy? A. Well, I couldn’t
tell you off-hand.

Q. Well, you bottle hundreds of boxes per day,
don’t you? A. Yes, sir.

Q. Twenty-four bottles per case; how many
hundreds of boxes do you bottle per day in the
good hot summer weather? A. Why-

Q. (Continuing) In the good old summer time?
A. (Continuing)—I should say six or eight hun-
dred boxes.

Q. And the whole process is a very speedy one
in a plant like yours, isn’t it? A. It is.

Q. Everything is operated by the process of ma-
chinery, isn’t it? A. Everything is by machinery.
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Q. Eight hundred boxes at twenty-four to the
box would be something like 19,000 or more bot-
tles, wouldn’t it? A. Yes.

Q. Your man that inspects these bottles goes to
work at what hour of the day? A. Eight o’clock.

Q. Eight o’clock; his lunch hour is at twelve?
A. Yes, sir.

Q. When does he come back after lunch? A.
One o’clock.

Q. And he works until five? A. Some times six.

Q. So he works eight to nine hours a day? A.
That is right.

Q. You mean to say that one man during that
process can examine nineteen thousand bottles in
an eight hour working day? A. I will say that he
can, with the facilities that he has with that ma-
chine, he can.

Q. How do you reconcile that statement, Mr.
Andronico? A. (Continuing) He has a batch of
eight bottles at one time, and he can look right
through the whole bunch.

Q. He looks right through; he doesn’t pick it up
to look into it, does he? A. He does not have to.

Q. As the bottles are slipping through, he just
looks at it, and they slide through a number per
second, don’t they? A. Oh, no; they slide through
at the rate of about sixty a minute.

Q. Sixty a minute? A. That is one a second.

Q. That is one a second? A. That is one a
second.

Q. They slide through rather rapidly? A. They
do not slide through; they are resting there.

Q. How long has he each bottle before his eyes
during that process? A. One second.

Q. And he just looks at the whole bottle? A.
He looks at the whole bottle; that is why he can
tell if there is a crack in it; that is the idea.

Q. That depends upon whether he sees it? A.
Yes.
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Matthew Andronico, cross.

Q. If the crack is beneath the bottle, he cannot
see it? A. Yes, he can; your bottle don’t say in
that position.

Q. Well, in that position?

Mr. Rinzler: Does the jury see?

A. In that position (illustrating).

Q. And by holding the bottle in that diagonal
position, you say to this court and jury that the
man, doing that process, he can determine
whether the condition of the bottle is good or
safe? A. Not under that condition, the way you
have your bottle, but with a strong light under-
neath he can see it.

Q. What kind of light? A. Electric light.

Q. Holding it that way with an electric light he
can see? A. Yes, sir.

Q. In that second’s process? A. Yes, sir.

Q. See a bottle per second; is that right? A.
Yes, sir; that is right.

Q. And a man working steadily for eight hours
that way, with the exception of one hour for lunch,
washing nineteen thousand bottles per day, when
business is good—? A. Yes.

Q. In August it 1s good, isn’t it? A. Sometimes.

Q. Well, as a rule it is the best in July, August
and September? A. Sometimes.

Q. As arule,sir? A. As a rule, it is best in June.

Q. Well, June, July and August? A. I will say,
as a rule, it is best in June.

Q. Are June, July and August your best months
in the bottling season? A. Sometimes.

Q. As arule? A. As a rule, yes.

Q. Isn’t it better than October, November and
December? A. It is.

Q. Isn’t August better than October, November

and December? A. Itis.
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Q. And isn’t it better than January or February?
Asodtas.

Q. You have one man doing that particular in-
spection work, have you not? A. Yes, sir.

Q. No relief man, is there? A. Oh, yes.

Q. When? A. Well, if he happens to be sick,
there is always somebody to take his place..

Q. Sometimes you have a substitute relief man
to take his place when he is off duty on account
of illness or other reason? A. That is right; I
have done it myself.

Q. This bottling process on your bottling ma-
chine is also a speedy process, isn’t it? A. It is.

Q. First the syrup enters into the bottle? A.
That is right.

Q. The quantity and the quality of the syrup
has some effect upon the pressure of the beverage
itself, hasn’t it? A. It has not.

Q. None at all? A. What do you mean? Other
than to flavor it.

Q. You say that neither the quantity of the
syrup nor the quality of it have any effect upon
the pressure of the gas in it? A. No, sir.

Q. Does the quantity of beverage or the syrup
or the water in the bottle have any effect upon
the beverage? A. It has not.

Q. Is it not a fact, sir, that if this bottle, D-10,
were bottled higher up, to the top of the neck,
would there not be a greater liklihood or danger
of explosion? A. Absolutely not at all.

Q. None at all? A. Absolutely not.

Q. Suppose this bottle was filled right to where
the cap is, wouldn’t there be a greater danger of
explosion? A. No, it would not.

Q. Why do you bottle it up to this point? A.
Because it looks better.

Q. Because it looks better? A. Yes.

PR i AR PEH IR AT RS
S e g T




118
Matthew Andronico, cross.

Q. You are in business for looks? A. That is
half of the business.

Q. Do you seil the public looks or quality? A.
They are all selling the label.

Q. In the dry ginger ale? A. That is the idea;
they are all selling the label.

Q. You are selling the label? A. That is part of
the game.

Q. In the head of the bottling machine which
comes down over the top of the neck or mouth
of the bottle, it has included within it a rubber
throat, hasn’t it? A. Yes, sir.

Q. And that rubber throat is a guard or pro-
tection against explosion while bottling, isn’t it?
A. No, sir.

Q. What is that for? A. That rubber throat is
simply to hold that bottle in position so that there
1s no leakage while filling. :

Q. The rubber throat comes around like that, as
I am indicating? A. Comes down a little bit
further.

Q. But around it as I have indicated? A. Some-
thing about that.

Q. That is half an inch thick? A. It is an inch
thick in my machine.

Q. That does protect the bottle from the pres-
sure of the head of the machine coming down
upon it? A. It does not.

Q. It does not? A. Not at all.

Q. Not one bit? A. Not one bit.

Q. Chat rubber does not protect the top, does
not protect the bottle from exploding? A. That
is not the purpose of the rubber.

Q. I didn’t ask you about the purpose. Do you
mean to say to this court and jury that that inch
rubber throat which is in the head of the machine,
about an inch thick, does not protect or guard the
bottle from exploding in the filling process? A.
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What do you mean; it is no protection, that is not
the purpose.

Q. Now, we will see about that? A. That is not
the purpose of the rubber, as I said.

Q. So that that is not the purpose of it, that is
to protect or guard the bottle in any degree? A. It
does not.

Q. Had it not been for the fact that the rubber
comes around the bottle in this way, then metal
would touch the bottle, wouldn’t it? A. There
would be nothing touching the bottle.

Q. Nothing at all? A. No, sir.

Q. Isn’t there a metal presser that comes down
on the bottle? A. No, sir; it is what we call a
leather washer.

Q. I mean, there is some metal that comes down
on the bottle? A. It is a sealing throat that comes
down. :

Q. Is the sealing throat made of metal? A. It
is.

Q. And the rubber closes in tight? A. No, no.

Q. No? A. The rubber goes below the sealing
throat.

Q. Doesn’t it close in tight around the bottle?
A. That goes down further.

Q. Tight, though, doesn’t it? A. Yes.

Q. And that does not protect, or guard the bottle
from exploding? A. It does not.

Q. And that is an inch thick? A. That is an
inch thick.

Q. Now, Mr. Andronico, rough handling affects
the bottle, doesn’t it? A. Well, I don’t know what
you mean by rough handling.

Q. Well, shaking up? A. Well, no.

Q. Not a bit? A. Not unless they come against
or in contact with heavy metal that will bump it.

Q. They will explode won’t they then? A. Yes,
it will break the glass sometimes.
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Matthew Andronico, cross.

Q. Suppose you agitated it or shook it up
roughly with the hand, that has no effect on it,
you say? A. It has not.

Q. Have you ever seen bottles explode? A.
Have I ever seen bottles explode?

Q. Yes. A. Yes.

Q. Have you ever seen bottles fly up, fly about?
A. No, sir; not fly about, just break off.

Q. Doesn’t it happen that people working in the
bottling plant are injured from bottles exploding?
A. From seltzer bottles.

Q. From all bottles? A. No.

Q. As a matter of fact to protect you from in-
juries against flying glass, you carry workmen’s
compensation— A. We do not carry

Mr. Wright: 1 object to that.
The Court: I sustain the objection.

A. (Continuing) That is a legal requirement.

Q. But you do know that people working in the
plant, working in the plant when bottling is going
on, are at times injured by flying glass, don’t you?
A. I do; yes, sir.

Q. And the bottlers at times are cut by the
pieces, aren’t they? A. They have been.

Q. Yes, and they have been cut severely, suf-
fered permanent scars, gashes in the face, haven’t
they? A. By seltzer bottles.

Q. By soda bottles as well? A. I do not know
of any.

Q. You do not know of any? A. Not in my
plant.

Q. Haven’t they been cut in the palm of the
hand from the glass of a soda water bottle? A. I
have seen them cut—

Q. (Interrupting) Such as I am now showing
you? A. (Continuing)—but not from explosions,
but from breaking a bottle.
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Q. Mr. Andronico, you have been asked if you
had not seen them cut in the palm of the hand,
such as this scar, as a result of a cut coming from
an exploded bottle, the pieces of glass flying and
injuring one’s hands, such as I have? A. I have

not.

Q. You have not? A. Not in my plant.

Q. Have you seen it in anybody’s plant? A. I
have not.

Q. You have seen seltzer bottles explode? A.
I have seen seltzer bottles explode.

Q. If there is enough pressure in the ginger ale
bottle, the pieces of glass from that bottle, when it
explodes, can also fly about, can’t they? A. Well,
but there is this difference—

Q. I say, if there is enough pressure? A. Yes,
Sir.

Q. If the bottle explodes, if there  is nothing
about the bottle to protect it or to guard it, the
pieces will fly about— A. Yes, SIT.

Q. —is that so? A. Yes, Sir.

Q. You have had your knowledge about the bot-
tling business for a number of years—you say five
years steadily? A. Five years.

Q. You say that you never heard of a bottle
bursting or exploding once it left your plant? A.
I have not.

Q. Why, don’t the drivers ever bring back bot-
tles that have exploded, sir? A. Why, I have, yes,
from moving around, striking the packing cases
against each other.

Q. From explosions? A. I haven’t seen any
from explosion.

Q. You haven’t seen any from explosion? A.
From explosion, no.

Q. Don’t the caps at times blow off ? A. 1 didn’t

see the caps fly off.
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Q. Have you heard of it? A. I have heard of
it, yes.

Q. And the higher the temperature by weather
or warmth, the higher the pressure? A. Yes, sir.

Q. The higher the pressure the greater the dan-
ger of explosion; is that right? A. Yes, sir.

Q. You, of your own personal knowledge, do
not know how many pounds of pressure that bot-
tle that exploded and injured Mrs. Noonan con-
tained, do you? A. Why, excepting that it was
bottled under a certain pressure.

Q. Well, that is from hearsay, what you have
been told by one of your workman? A. What do
you mean?

Q. Well, do you supervise every bottle that goes
through the machines? A. I supervise the plant.

Q. Are you there every minute of the day? A. I
am there every day; sometimes I am out.

Q. Who 1s there is your place today? A. Why,
one of the members of the firm.

Q. Well, that happens now and then that you
have got to be away from the plant, doesn’t it?
A. Yes, sir.

Q. So that you may now know whether you were
present when this particular bottle was filled or
not, do you? A. Oh, I cannot tell, no.

Q. You have no personal knowledge of how
many pounds of carbonic gas pressure it con-
tained, have you? A. I could not unless I tested
the bottle.

Q. Very well; freezing of the beverage likewise
has a tendency to cause the bottle to burst or ex-
plode?

Mr. Wright: I object to that.
The Court: No evidence about freezing
in August.

123

Matthew Andronico, cross.

Q. The sun shining through the door and that
coming upon the bottle, warming the beverage,
would have a likelihood or tendency to cause the
bursting or explosion of the bottle, wouldn’t it?
A. It would increase the pressure; I do not think
it would burst.

Q. Increasing the pressure would have a ten-
dency to cause bursting or explosion of the bot-
tle? A. I do not know.

Q. It could, though, couldn’t it? A. I do not
know.

Q. If the pressure were increased high enough
by that sun or warmth, that could have a tendency
to cause an explosion of the bottle, couldn’t it? A.
That depends on how high.

Q. If it was high enough, it could have that ten-
dency? A. I don’t understand what high enough
means.

Q. You did say the higher the temperature the
greater the danger of explosion? A. Yes, sir.

Q. So that if this bottle of beverage was warmed
sufficiently by the temperature of the heat of the
sun, the greater the danger of the bottle exploding,
is that right? A. Right.

Q. You do not say, sir, that you can guarantee
that once the bottle leaves your plant, that it can-

" not explode, can you? A. Well, of course, you

have got to realize that there is different condi-
tions under which an explosion might be possible.
I cannot guarantee anything, I cannot guaran-
tee

Q. All right. A. (Continuing) —anything about
breakage, as far as the bottle is liable to breakage,
after it is delivered off the wagon or truck.
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Q. No, aside from breakage against or striking
the bottle against a hard substance, you would not
undertake to make any such guarantee, that there
are conditions under which it might not explode?

Mr. Wright: I object to that.
The Court: I sustain the objection.

Q. You do not indicate on the label the number
of pounds of carbonic gas pressure? A. We do
not.

Q. You do not indicate that to the public? A.
We do not. '

Q. Or indicate it to the company? A. Not that I
know of.

Q. Even if a paper like P-6 is over such bottle,
and it explodes, the glass will pierce through the
paper, won’t it? A. The explosion is not strong
enough to drive the glass through the paper.

Q. Will it pierce the paper? A. It will not
pierce the paper.

Q. It will not pierce the paper? A. It will not.

Q. Now, there are different kinds of carbonic
gas pressure, aren’t there? A. 1 do not under-
stand your question.

Q. Well, there is the liquid carbonic gas pres-
sure, isn’t there? A. Well, that is

Q. Isn’t there? Isn’t there liquid carbonic pres-
sure? A. There is the liquid carbonic gas under
intense pressure.

Q. Used for gas in bottling beverages? A. Yes,
sir. |

Q. And there is the Natural Carbonic located in
Newark? A. Yes, sir.

Q. There is the General Carbonic Gas?  A. Lo-
cated in New York.

Q. Probably a dozen or more in the eastern part
of this country, aren’t there? A. Yes, sir.
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Q. Are they all alike as far as pressure is con-
cerned? A. Why, yes. ‘ »

Q. Don’t they vary, Mr. Andronico? A. They
will vary in the different temperature, yes.

Q. Yes? A. They do.

Q. What causes caps to fly off, Mr. Andronico?
A. I cannot tell you; I never seen any fly off.

Q. You have heard about it? A. Well, yes, I
have. ’

Q. You do not know what causes that? A. Well,
it is probable that may be due to improper cap-
ping. For instance, in the old days there used to
be more of that used to happen because they had
bad machines and the proper power was not ap-
plied in putting the caps on.

Q. Sometimes it comes from improper capping,
you say? A. Yes.

Q. Sometimes from too high temperature? A
No, sir.

Q. Sometimes from too much gas pressure? A.
No, sir.

Q. If it charge, I mean,— A. No, sir.

Q. So that in your opinion a bottle containing as
much as fifty pounds of gas pressure can never
burst or explode unless the temperature becomes
too high? A. If it becomes too hot.

Q. Well, unless it becomes hot enough? A.
Well, it may, if it is too high, yes.

Q. All right, assume, sir, that the bottle that ex-
ploded and injured Mrs. Noonan, did not explode
as a result of a contact of that bottle or its strik-
ing another hard substance, can you give what in
your opinion is the probable cause of that explo-
sion? A. I cannot.

Q. Can you assign to this court and jury any
cause, if that bottle did not strike some hard sub-
stance? A. I cannot.
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Matthew Andronico, cross.

Q. You qualified yourself as a expert, have you
not? A. I have not.

Q. Do you say, sir, that you are an expert inso-
far as the testimony that you have given in this
court, in this case?

The Court: Expert on what?

Mr. Rinzler: Expert on these various
tests.

Mr. Wright: He has not qualified as an
expert, if Your Honor please, and he has not
testified as an expert; he has testified to
what he personally knows about it.

Mr. Rinzler: If you say he is not testified
as an expert—-—

Q. Well, sir, then you cannot give us an opin-
ion, can you? A. No, sir.

Q. Providing that you should assume that this
bottle did not strike against some hard substance,
and that that was not the cause, you could not give
any possible cause of that explosion, could you?
A. I cannot give any possible cause at all, because
I do not know anything about what happened.

Q. You could not give any possible cause, could
you? A. No, sir.

Q. If you should eliminate the striking the bot-
tle against some hard substance? A. No, sir.

Q. You have heard from customers that bottles
explode, haven’t you? A. I have not.

Q. Haven’t heard that report at all? A. I have
not.

Q. Did not the manager of the Great Atlantic &
Pacific Tea Company report that to you? A. This
very bottle?

Q: Yes.' AirYes.

Q. Did he report other bottles that were found
in the boxes broken? A. I do not know.
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Q. Don’t know. When did you get this tester
that you have used here? A. This particular
tester?

Q. Yes. A. Oh, I think, a couple of months ago,
but I have owned other testers. |

Q. Well, when did you get this one? A. Oh, a
couple of months ago.

Q. Did yocu get this one to be used in this case?
A. 1 got that to test bottles for myself.

Q. For this case? A. For this case and myself.

Q. Well, where are some of the other testers
that you own? - A. Why, home.

Q. Home. If the bottle is too brittle and the
quality of the glass not quite strong enough, the
carbonic gas pressure has a tendency of causing
the bottle to burst or explode, hasn’t it? A. I don’t
know what you mean by “brittle.”

Q. If it is not strong enough to hold carbonic
gas, it will explode, won’t it? A. She will explode
while filling, yes.

Q. And after it is too? A. No, sir.

Q. I just want to ask this one. You have never
seen or heard of a bottle bursting or exploding
containing carbonic gas pressure after it was filled,
have you? A. No, sir.

Q. Is your plant a heated one? A. No, sir.

Q. You have never came in in the morning and
seen exploded bottles in your factory? A. No, sir.

Q. And you have never heard of that? A. No,

Sir.
Mr. Rinzler: That is all.

Redirect examination by Mr. Wright:

Q. With reference to this gauge, D-1, a part of
that gauge is composed of rubber which goes over
the cap at the point where the drill goes through,
is there not? A. Yes, sir.
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Mdtthew Andronico, re-cross.

Q. Is this the rubber, this central piece here?
A. Yes, sir.

Q. If that rubber gets hard or worn, of course,
it does not operate as thoroughly as when it is soft
and pliable, does it? A. It is liable not to be
accurate.

Q. That is the standard gauge made and used
for the purpose of testing bottles, is it not? A.
Yes, sir.

Q. Made by what company? A. Liquid Car-
bonic Co. ,

Q. They are manufacturers of what? A. They
are manufacturers of bottlers’ accessories, any-
thing you want in the bottling line.

Q. They manufacture carbonic gas? A. They
manufacture gas too.

Q. Now, in the labeling of these bottles, you say
that is done by machine? A. Yes, sir.

Q. In the handling of the bottles, to put the caps
on, that is done by individuals; isn’t that by hand?
A. You mean the caps around, the paper covers?

Q. The paper caps, or wrapper? A. Yes, sir.

Q. Does he have an opportunity to observe the
bottles, the man that puts these wrappers on? A.
Why, if the bottle is broken, there would not be
any liquid in it; that he would know before he
gets the bottle in his hand.

Q. If you took up a bottle like that? A. If it is
broken there would not be any pressure in it.

Q. Did you ever notice, or ever find, a bottle
which was broken after it had gone through the
labeling machine? A. No, sir.

‘Recross-examination by Mr. Rinzler:

Q. These covers, P-6, are just put on in this man-
ner, the man in charge of that particular duty
picks up the bottle with one hand, slips the cover
right over it, dosen’t he? A. Yes.
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Q. So that his duty is in no sense those of a man
who is inspecting the bottles? A. I don’t know.

Q. What do you mean? A. I do not know.

Q. His duty is not to pick up the bottle to inspect
it? A. No, sir.

Q. But his duty is solely to slip these covers on?
A. Yes, sir.

Mr. Rinzler: That is all.

(Witness excused.)

MAX A. KRETSCHMAR, previously sworn,
called.

Direct examination by Mr. Brown:

Q. You remember Mr. Noonan on the stand this
morning saying that he called upon vou the day
after this happened and had a conversation with
you; will you just tell us what that conversation
was? A. It was the same day; it was right after
the accident, he came in and asked me to show
the bottle to him, how it had occurred, and I
showed him the bottle and I told him how it oc-
curred and where it occurred, and I do think he
asked me if we had ever had any bottles break
before, but I told him, “No, that there was never a
bottle broke in that manner, in that way.” We
have found bottles broken in the cases upon deliv-
ery but there were never any bottles break in the
store, and I have come in the store to find the tops
off the big soda water bottles but I did not know
how they got off; I know I seen them off in the
morning, but I have not told him that I had seen
them come off.

Q. Did you ever tell him you had seen explo-
sions like that happen before? A. I did not.
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Q. Didn’t you testify yesterday that you had not
ever
Mr. Rinzler: I object to that.
Q. Have you ever seen explosions like that occur
before? A. Never.
Mr. Brown: That is all.

Cross-examination by Mr. Rinzler:

Q. Tell the court and jury, Mr. Kretschmar, as
best as you can, what caused the explosion, if you
can tell us.

Mr. Brown: I object, calling for a con-

clusion.
The Court: Yes, I think so; I sustain the

objection.

Q. Can you tell what caused the explosion? A.
I do not know; I just put it in the box and it
burst.

Q. You do not know what caused the explosion

nor how it came about? A. No, I couldn’t tell.

Q. You say you came in mornings and found the
caps blown off the top of the bottle; is that right?
A. Off the soda water bottles.

Q. Soda water? A. Soda water, no ginger ale.

Q. They are made the same way as this? A.
They are bigger bottles.

Q. You mean higher bottles? A. Quart bottles,
I think they are. :

Q. Yes, but the same kind of glass. A. White
bottles.

Q. White bottles? A. White bottles.

Q. And the caps you saw blown off? A. I have
seen caps off.

Q. But they were not off the night before when
you left the place? A. Positively not.
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Mr. Rinzler: That is all.
(Witness excused.)

Mr. Brown: That is our case.
Mr. Wright: We rest.

(Defendants rest.)

The Court: Any rebuttal?
Mr. Rinzler: Yes, Mr. Noonan take the
stand.

(Plaintiffs’ rebuttal.)

MICHAEL NOONAN, recalled in rebuttal.

Direct examination by Mr. Rinzler:

Q. When you spoke to Mr. Kretschmar about
whether or not he had ever before seen bottles ex-
plode, did he say “No”? A. He told me, “Yes,” he
said.

Mr. Rinzler: That is all.
(No cross-examination.)
Mr. Rinzler: We rest, sir.
(Plaintiffs rest.)

Mr. Reed: If Your Honor please, may I
just make a motion? I would like to call
your attention to one or two cases.

The Court: Suppose yvou first state your
motion.

Mr. Reed: The motion is that you direct
a verdict for the defendant Great Atlantic
& Pacific Tea Company, on the grounds that
I asked for a non-suit.
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