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NEW JERSEY SUPREME COURT, 
PASSAIC CO U NTY. 

Amended Complaint. 

Plaintiffs, residing in the City of Passaic, County 
of Passaic and State of New Jersey, say that: 

FIRST COUNT. 

1. On or about August 14th, 1924, and for a 
long time prior thereto, the def end ant, Great At-
lantic & Pacific Tea Company, a corporation, main-
tained, controlled and conducted a certain store at 
corner Harrison Street and Central A venue, Pas-
saic, New Jersey, where it possessed, purchased, 
stored, dealt in, and vended in groceries, canned 
goods and bottled beverages. 

2. On the aforesaid date, the plaintiff, Christina 
Noonan was lawfully in the said store, as an in-
vitee of the said Great Atlantic & Pacific Tea Com-
pany, a corporation, its agent and servant, express-
ly, and also by implication, as a customer of the 
said defendant for the purpose of purchasing 
some commodities or articles kept, stored and 
n1aintained by said corporation at its said store 
for the purpose of sale. 

3. On the aforesaid date and for a long time 
prior thereto, the defendant, Fairmount Bottling 
Co., a corporation, ,vas engaged in the business of 
manufacturing and selling bottles and in the busi-
ness of manufacturing beverages and bottling said 
beyerages in its said bottles, such beverages being 
bottled with carbonic gas and pressure. 
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An1ended Complaint. 

4. On and for a long time prior to the aforesaid 
date, the defendant, Great Atlantic & Pacific Tea 
Company, a corporation, was a customer of the 
defendant, Fairmount Bottling Co., a corporat_ion, 
and said Fairrnount Bottling Co., a corporation, 
sold and delivered to the def end ant, Great Atlan-
tic & Pacific Tea Company, a corporation, at its 
said store such bottled beverages. 

5. On the aforesaid date, said bottles and the 
beverages so bottled and manufactured by the de-
fendant Fairrnount Bottling Co., a corporation, 
and sold to the defendant, Great Atlantic & Pacific 
Tea Con1pany, a corporation, and delivered to its 
said store, was then stored, mainfained and kept 
by the said Great Atlantic & Pacific Tea Company, 
at its said store. 

6. The defendant, Fairmount Bottling Co., a 
. corporation, carelessly and negligently failed to 
make reasonable or · sufficient inspection or exam-
ination to ascertain the condition of its said bot-
tles and carelessly, and negligently n1anuf actured 
and used dangerous, unsafe and insecure bottles 
of an inferior grade and quality of glass, too brittle 
and not of sufficient strength to use for bottling of 
said beverages, and carelessly and negligently used 
a greater quantity of carbonic gas or more pounds 
of carbonic pressure than such bottles can safely 
hold, and more than reasonably safe to be used 
for bottling such beverages, and carelessly and 
negligently did not safely, sufficiently or properly 
cap, cork or secure said bottled beverages and 
carelessly and negligently placed said bottled b~v-
erages upon the market for sale, and sold to the 
defendant, Great Atlantic & Pacific Tea Company, 
a corporation, and delivered to its said store a 
nu1nber of such bottles. 
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Amended Complaint. 

7. Said defendants were representing to the 
public and to the plaintiffs that said bottles were 
safe, secure and har1nless and that the said bottles 
were of sufficient strength and so manufactured 
as to be not dangerous and the said beverages 
were so properly bottled, and that the said bottles 
and bottled beverages were harmless and could 
not cause any injury, could not break, burst or 
explode. Said defendants failed to exercise rea-
sonable care to ascertain or determine whether 
or not the said bottles and the said bottled bev-
erages were safe and whether or not the y were 
likely to break, burst or explode. 

8. Said defendants , their agents and servants, 
kne'\\ r, or by the exercise of reasonable care or by 
inspection, should have known, that said bottles 
were dangerously bottled, and that the said bot-
tled beverages could and would by reason of their 
defective state and condition, and excessive quan-
tity of gas and pressure and by reason of the fore-
going premises, burst, break or explode. Said de-
fendants, carelessly and negligently failed to warn 
or apprise the plaintiff, Christina Noonan, of the 
foregoing danger and of the fact that the said 
bottles or any of them could and ,vould, break, 
burst or explode. 

9. Said bottles, to the knowledge of said de-
fendants, had such inherent defects, and the said 
beverages ·were so defectively and negligently bot-
tled, that the same could, and did easily break, 
burst and explode. 

10. On the aforesaid date, while the plaintiff, 
Christina Noonan, was in the store of the defend-
ant, Great Atlantic & Pacific Tea Company, a cor -
poration for the purposes afore said, and while 
said plain tiff stood at the said defendant's cou:qter 
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Amended Con1plaint. 

in said store, making purchases from the said de-
fendant, one of the bottles, broke, burst or ex-
ploded. Because of the foregoing premises, and 
the defective condition of said bottles, and also 
because of the inherent defective manner in which 
the said beverages was bottled, and also by reason 
of the carelessness and negligence of said def end-
ant, and its agents and servants, and as a direct 
and proximate result thereof, all or some parts 
thereotf ,vas caused to fly about in said store and 
struck and injured the plaintiff, Christina Noonan. 

11. By reason of the foregoing premises and 
the careless and negligence of the defendants, said 
Christina Noonan suffered deep cuts and lacera-
tions on the nose which are permanent in their 
character; as a result of ,vhich, the plaintiff sus-
tained other injuries, as a result of which, the 
plaintiff suffered severe nervous shock, strain and 
fright. 

12. Bv reason of the injuries which the said 
plaintiff~ Christina Noonan _sustained, she. was for 
a long time obliged to receive medical aid, treat-
ment and attention, in an effort to cure and heal 
said injuries: 

13. Bv reason of the injuries which the said 
Christin~ Noonan sustained, she did and will for 
a long time in the future suffer great pa~n, tor~e~t 
and anguish of mind and body, and said plaintiff 
was and will for a long time in the future be pre-
vented from attending to her business and walking 
and moving about. 

Plaintiff, Christina Noonan, demands damages 
in the sum of Ten Thousand ($10,000) Dollars, 
together with costs of suit, on the First Count. 
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Amended .Complaint. 

SECOND COUNT. 

Plaintiff, Michael Noonan, who is the- husband 
of and resides with the plaintiff, Christina Noonan, 
says that: 

1. Each and every allegation of the First Count 
is hereby repeated and made a part of this count. 

2. By reason of the injuries which the said 
Christina Noonan sustained, the plaintiff Michael 
Noonan was and will be obliged to expend divers 
sums and incur various debts for medical aid, 
treatment and attention in an effort to cure and 
heal the injuries which his wife, the plaintiff Chris-
tina Noonan, sustained. 

3. By reason of the injuries which his wife sus-
tained, the plaintiff Michael Noonan did ahd will 
for a long time in the future be deprived of the 
services and consortium of his wife, Christina 
Noonan, to his great damage. 

4. Plaintiff, Michael Noonan, demands dam-
ages in the sum of Five Thous _.and ($5,000.00) Dol-
lars, together with costs of suit, on the Second 
Count. 

Plaintiffs demand damaaes in the sum of Fif-..._, 

teen Thousand ($15,000.00) Dollars, togethe;r with 
costs of suits, on both counts. 

FEDER & RINZLER, 
Attorneys of Plaintiffs. 
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Answer of Bottling Co. to Amended Complaint. 

Answer of Fairmount Bottling Company, to 
Amended Complaint. 

The answer of the Fairmount Bottling Com-
pany, a corporation of the State of New Jersey, 

-having its principal office of business at No. 820 
lVIain Street, Hackensack, Bergen County, New 
J ersev to the amended complaint herein say; ., , 

ANSWER TO FIRST COUNT. 

1. On information and belief it admits the al-
legations of the first paragraph. 

2. It has no know ledge of the facts alleged in 
the second paragraph and therefore denies the 
same. 

3. It admits the third paragraph. 
4. It admits the fourth paragraph. 
5. It has no knowledge of the facts alleged in 

the fifth paragraph and therefore denies the same. 
6. It denies the sixth paragraph. 
7. It deni~s the seventh paragraph. 
8. It denies the eighth paragraph. 
9. It denies the ninth paragraph. 

10. It denies the tenth paragraph. 
11. It denies the eleventh paragraph. 
12. It denies the hvelfth paragraph. 
13. It denies the thirteenth paragraph. 

ANSWER TO SECOND COUNT. 

1. It repeats its answers to the first count. 
2. It denies the second paragraph. 
3. It denies the third paragraph. 

WRIGHT, V ANDER BURGI-I & McCARTHY, 
Attorn eys for Fairn1ount Bottling 

Company, a corporation. 

f 
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Plaintiff's Interrogatories . 

Answer to Amended Complaint. 

The defendant, the Great Atlantic & Pacific Tea 
Co1n pany , a corporation of the State of New 
Jersey, wi th its principal office in Jersey City, says 
th at: 

1. It admits pa r agraph one of the Fi r st Cou nt. 

2. It ad 1nits th at it purchased bottled beverages 
from the Fa ir m ount Bott ling Company an d sold 
the1n in sa id store. 

3. It has not suffic ient k nowledge nor in f or m a-
ti on on which to fo r m a belief as to the _allegations 
of p ar agraph 6. 

4. Exce p t as he r einabove admitted all the all e-
ga tio ns of th e con1pl ai n t ar e denied . 

REED & REYN OLDS , 
Att or neys of defendant, 

Gr eat Atl an tic & Pac ific Tea Co. 

Plaintiffs' Interrogatories. 
T O F AIR MOUNT BOTTLI NG . CO1\1P ANY, 

De fend ant. 

Sir s: 

---

Th e plaintiff s h ere by deman d and yo u are re-
qui r ed to n1ak e w·r itten answers under oath to the 
fo llo win g int err oga tor ies, an d file the san 1e with 
the Clerk of this Cour t and also serve the same 
up on the pl ai n tiffs' a tt orn eys ,vithin the tim e re -
qui r ed by law. 

1. On an d pri or to August 14th, 1924, ,vas the 
defendant, Atlant ic & Pacific Tea Compa ny, here-
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Plaintiff's Interrogatories. 

inafter referred to Great Atlantic & Pacific Tea 
Compan y , a customer of bottled beverages? 

2. On and prior to August 14th, 1924, did you 
1nanufacture beverages and bottle the same in 
glass bottles or containers? 

3. Did you sell , furnish or deliver to the de-
fendant , Great Atlantic & Pacific Tea Company, 
such bottled beverages or liquid content? 

4. Did you manufacture the bottles in which 
such beverages or liquid was contained? 

5. Describe the size, kind and type of said bot-
tle and the kind and quality of the glass? 

6. How were such bottles capped, corked or 
sealed? 

7. How many pounds or what quantit y of car-
bonic gas, if an y, did such bottled beverage con-
tain? 

8. How many pounds of carbonic gas or what 
quantity of carbonic pressure did you use previ-
ous to August 14th, 1924, in bottling similar bever-
ages or liquid in lik e bottles. 

9. Did you rriake an y inspection or examin a-
tion of such bottles to determin e qualit y and con-
dition thereof, and to determine whether they 
were saf e for the purposes cont end ed; and if so, 
what did you do and wh en? 

10. Did similar bo ttl es or bottles of like kind 
or typ e ever burst, bre ak or explode prior to Aug-
ust 14th , 1924, aft er th ey w er e bottled, capped or 
se aled? 

11. Has fr eezing of the bev erag e an y effect 
upon th e bottl e in which it is contain ed; if so, 
why? 

9 

_An swe rs As to In terrogatories of Plaintiff . 

12. On Aug ust 14th , 1924, we r e there in the p os-
ses sion of the defendan t, the Gr eat Atlantic & 
Pa cific T ea Compa ny in its store 011 Harrison 
Str eet , cor ne;r Centra l Ave nue, Passaic, Ne"\\" 
J er sey any of su ch bottl es containing beverage 
sol d to th e defe nda n t, the Gr eat Atl ant ic & Pacific 
T ea Comp any and m anu fact ured by you'? 

Dat ed: Feb ru ar y 19, 1926. 

FEDER & RINZ LER, 
Atto r neys of Plai ntiffs . 

Answers As (To Interrogatorie s of Plaintiff by 
Fairmount Bottling Co. 

Sirs: 

The defe n dan t, Fai r mount Bot tli ng Con1pany, 
a corp or atio n , answers the written inte r rogatori es 
d ated F ebru ar y 19th, 1926 served by the p laintiffs 
h er ein und er oat h. 

Answer to the first Inte rrogatory . Yes. 
An swe r to th e secon d Interrogator y . Yes . 
Ans,ve r to the thi r d Interrogatory . Yes. 
An swe r to the fourt h Interrogatory . No . 
Answe r to the fifth Inte r roga tory . T he bottles 

. ere- 12 oz . b ottle s of emera ld green glass similar 
to th }S::. u:-i"rl by other manufacturers and distri -
butors of hultlP( .i}everages. 

Ans,ver to the .sL· th Inlet r gato r y . The bottles 
w •r-e capped or scaled with , ieta and cork cap 
whi ch w as placed on by 1Hnchinery at the time 
th e b ot tl es we r e fHle( , 
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Answers As to Interrogatories of Plaintiff. 

Answer to the seventh Interrogatory . . The bev-
erages contained in the bottles were bottled under 
a pressure of fifty pounds. There is a slight loss 
in bottling due to leakage of gas between the tiine 
the bottle is filled and the cap applied. 

Answer to the eighth Interrogatory. The bever-
. ages contained in the bottles ·were bottled under a 

pressure of fifty pounds. There is a slight loss in 
bottling due to leakage of gas between the time 
the bottle is filled and the cap applied. 

Answer to the ninth Interrogatory. Yes. The 
bottles were inspected after being washed and be-
fore being filled. 

Answer to the tenth Interrogatory. No. 
Answer to the eleventh Interrogatory. Yes. All 

liquids expand when frozen. 
Answer to the twelfth Interrogatory. Do not 

know. 

Dated, March 2nd, 1926. 

WRIGHT, VANDER BURGH & McCARTHY, 
Attorneys for Defendant, 

Fairmount Bottling Company. 

STATE OF NEW JERSEY,} 
C B ss.: OUNTY OF ER GEN, 

MATTHEW ANDRONICO, of full age , being duly 
sworn according to law upon his oath, deposes and 
says; that he is the Preside nt of ~he Fair.mount 
Bottling Company, a cor poration , one of the de-
fendants herein and is the active 1\fanage r of the 

11 

Interr6gatories by Great Atlantic & Pacific Tea Co. 

business of said corporation and is familiar ,vith 
the facts stated in the answers to In te rrogatories 
attached hereto, and that the same are true to 
the best of his knowledge and belief. 

MATTHEW ANDRONICO. 

Subscribed and sworn to before me 
this 5th day .. of lVIarch, 1926. 

JOSEPHINE S. BARNEY, 
Notary Public of New Jersev. 

w 

Interrogatories by Great Atlantic and Pacific 
Tea Company. 

To: Feder & Rinzler, 
Attorneys of Plaintiffs, 

Liggett Building, 
Passaic, N. J. 

Sirs: 

PLEASE TAKE NOTICE that the defendant 
herewith answers, under oath, the interrogatories 
propounded in this cause: 

1. On or about August 14th, 1924, was therein 
your possession the bottle containing beverage 
purchased from and manufactured by the defend-
ant, Fairinount Bottling Company? 

On said date there were bottles in our pos-
session said to contain beverage purchased from 
and manufactured by the defendant, Fairmount 
Bottling Company. 

2. If so, how long was it in your possession in 
your store prior to August 14th, 1924? 

About two weeks. 
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Interrogatories by Great Atlantic & Pacific Tea Co. 

3. Describe the kind, size and type of said bot-
tle? 

About ten inches high; glass tinted a gr eenish 
color. 

4. Did the bottle contain carbonic gas? 
Do not know. 

5. How many pounds or how much pressure 
of carbonic gas did the bottle contain? 

Do not know. 

6. Prior to the happening of the grievances 
mentioned in the complaint, did you know, or 
make any effort to ascertain how 1nany pounds or 
how much pressure of carbonic gas was contained 
in that bottle or in similar bottles of like content, 
purchased by you from and manufactured by the 
Fairmount Bottling Company, and if you 1nade 
any attempts to ascertain such fact, explain what 
the attempt so to do consisted of, and when and 
from whom you attempted to acquire such inf or-
1nation? 

No. 
7. Prior to the happening of the grievances 

mentioned in the complaint, has a similar bottle 
or a bottle of like content ever broken, burst or 
explode in your store, said bottle being purchased 
from and manufactured by defendant, Fairmou11t 
Bottling Company? 

No. 
8. Prior to the happening of the grievances 

mentioned in the complaint did you make or cause 
to be made any inspection or examination of this 
bottle to deter~ine its contents and to determine 
if it was likely to br eak, burst or explode; if so, 
what was done? 

No . 

I • 
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Inter rogatories by Great Atlantic & Pacific Tea Co. 

9. On or about August 4th, 1924, was the plain-
tiff in your store? 

No, so far as we kno,v. 

10. If so, did such a bott le explode while she 
was there; if so, was said bottle purchased from 
and manufactured by the defendant, Fairmount 
Bottling Company? -

No. 

11. ,v as the plaintiff, Christina Noonan, struck 
or injured by such bottle or any part thereof? 

No . / 

12. \Vhile Christina Noonan was in your store, 
what, if anything, happened to such bottle? 

Nothing. 

Dated: February 27, 1926. 

REED & REYNOLDS, 
Attorneys of Def end ant, 

Great A & P Tea Co. 

STATE OF NE\V JERSEY, l 
COUNTY OF HUDSON, j SS .: 

• 

vVILLIAM G. vVRIGHTSON, being duly s,vorn 
according to law, on his oath deposes and says: 

That he is a Vice -President of the Great Atlantic 
& Pacific Tea Company, a corporation, one of the 
defendants in this action, in which the foregoinQ 

0 

interrogatories and answers thereto arc made; that 
he is upon information and belief familiar with 
the facts in this case, and the facts set out in the 
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Defendant's Interrogatories by Bottling Co. 

said answers, and the statements made therein, 
are true to the best of his knowledge, as he verily 
believes. 

Vv. G. WRIGHTMAN. 
Subscribed and sworn to before me 

this 3rd day of March, 1926. 

WILLIAlVI CORKILL, 
Notary Public, 

New Jersey. 
(SEAL) 

D,ef endant's Interrogatories by F'airmount 
Bottling Co. 

To-Christina Noonan and lVlichael Noonan, 
plaintiffs: 

The defendant, Fairmount Bottling Compan y, a 
corporation, hereby demands, and you are re-
quired to make ,vritten answers under oath to the 
fallowing interrogatories and file the same with 
the Cler k of this Court, and also serve the same 
upon said def end ants attorne ys within the time 
required by law. 

1. State in detail the alleged injuries suffered 
by the plaintiff, Christina Noonan. 

2. \Vh er e and by whom did the plaintiff, Chris-
tina Noonan, first receive medical aid? 

3. Give the names and addresses of th e Doc-
tor or Doctors who attended th e plaintiff, Chris-

. tina Noonan; the numb er of thnes and appro xi-
ma te dates she was att ended by each such person. 

15 

Defendant's Interrogatories by Bottling Co. 

4. What was the nature of the medical aid or 
treahne n t given or supplied to the plaintiff, Chri s-
tina Noonan? 

5. How long was the plaintiff, Christina Noo -
n an , confi n ed to her home? 

6. Was the pla intiff, Christina Noonan con -
fined to her bed; if so, between what dates? 

7. W h at is the age of the plaintiff, Chr istina 
Noo n an ? · 

8. Give names and addresses of physicians ,vho 
treated p laintiff, Christina Noonan prior to Au (rust 
14th, 192L1; the approx imate dates of each s:ch 
~reatme nt an d the nature of the injuries or illness 
1n each case. 

. 9. Is the_ plaintiff, Christina Noonan engaged 
1n any business or other occupation other than 
as ho use,vife? If so, state the nature of such busi -
ness or occupation . 

10. State in detail the items of expenditure s 
an d the a1nounts in each case made or incurred bv 
the p laintiff, Michael Noonan for medical aid~ 
treatment and attention in an effort to cure and 
heal the injuries which his ,vife, the plaintiff 
Christi n a Noonan is alleged to have sustained . 

1 

Da ted, March 8th, 1926. 

\ VRIGHT, V ANDER BURGH & lVIcCARTHY 
' · Attorneys for Defendant; 

Fa irmount Bottling Company . 
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Answers to Defendants' Interrogatories. 

The plaintiffs, Christina Noonan and Michae] 
Noonan, answer the written interrogatories dated 
March 8th, 1926, served by the defendant, Fair, 
mount Bottling Co1npany herein under oath. 

Answer to the first Interrogatory. Injuries con-
sisted of as follows: contusion and bruises to the 
nose, swollen from the date of the contact to th e 
date hereof. vVill necessitate operation. Right 
side of nose clogged by break so that plaintiff can• 
not breath freely. Cuts on nose. 

Ans-wer to the second Interrogatory. Dr. Henry 
Dwyer. 

Answer to the third Interrogatory. Dr. Mat--
thews, No. 269 Bloomfield Avenue, Passaic, New 
Jersey, and Dr. Henry Dwyer, No. 261 Madison 
Street, Passaic, New Jersey. · lVIade so many vis-
its that I cannot give the right number. Last time 
two weeks ago. 

Answer to the fourth Interrogatory. Cannot ex• 
plain very well. Doctors are in better condition. 
However, Doctors treat me for my nerves and ] 
also receive medical treatment to my nose. Medi-
cines used, examinations made from time to timej 
salves used on nose, etc. 

Answer to the fifth Interrogatory. Confined on 
and on. For the first six weeks I could not work. 
I couldn't even take care of my own home or could 
not sleep. 

Ans,ver to the sixth Interrogatory. ,vas nol 
confined actually to bed, excepting was forced to 
rest during the day for several hours at a time. 

Answer to the seventh Interrogatory. I am 
fifty-five years of age. 

Answer to the eighth Interrogatory. Dr. Henry 
D,vyer, No. 261 Madison Street, Passaic, New Jer-
sey. 

17 

Answers to Defendant's Interrogatories. 

Answer to the ninth Interrogatory. No other 
work but house-work. 

Answer to the tenth Interrogatory. Dr. Henr:v 
D\\'yer's bill not submitted. Dr. Matthews' bii] 
not submitted until operation complete. 

Dated: April 16, 1926. 

FEDER & RINZLER, 
Plaintiffs. 

STATE OF NE,v JER~EY,} 
COUNTY OF PASSAIC, ss. : 

CHRISTINA NOONAN and MICHAEL NOO-
NAN, of full age, being duly sworn, according tci 
l~w, _upon their oath say that they are the Plain-
tiff~ 1n the suit in which the foregoing Interroga--
tor1es and the answers thereto are made, and that 
they are familiar with the case, and that the facts 
set out in the said answers and the statements 
made therein are true to best of their knowledge 
as they each verily believe. 

MRS. CHRISTINA NOONAN, 
MICHAEL NOONAN. 

Sworn to and subscribed before me, 
this 16th day of April, 1926. 

MORRIS lVI. SPINDLE, 
Attorney at La,v of N. J. 
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NEW JERSEY SUPREME COURT, 
PASSAIC CIRCUIT. 

CHRISTINA NooNAN and MICHAEL 
NooNAN, her husband, 

Plaintiffs, 

vs. 
Action 

GREAT ATLANTIC & PACIFIC TEA at Law. 
COMPANY, a Corporation, and 
FAIRMOUNT BOTTLING COM-
PANY, a Corporation, 

Defendants. 

Paterson, N. J., June 8, 1926. 

Tried Before: Hon. CLIFFORD L. NE,vMAN, Judge 
and a Jury. 

Testimony. 

APPEARANCES: 

lVIessrs. FEDER & RINZLER (by Mr. Rinzler), 
for Plaintiffs; 

Messrs. REED & REYNOLDS (by ·Mr. Brown 
and Mr. Reed), for Defendant Great 
Atlantic & Pacific Tea Con1pany; 

Messrs. WRIGHT, VANDER BURGH & · Mc-
CARTHY (by Mr. Wright), for Def end-
ant Fairmount Bottling Company. 

A Jury was duly empanelled and sworn. 

(Noon Recess) 

19 

Henry Dwyer, ll1.D., direct. 

HENRY DWYER, lvl.D., sworn for Plaintiffs. 

Direct Examination by Mr. Rinzler: 

Q. You, sir, are a duly licensed medical practi-
tioner of this state? A. Yes, sir. 

Q. And have been for ho,v n1any years? A. 
Since 1916. 

Q. Where do you engage 1n your practice of 
medicine? A. Passaic. 

Q. Have been since 1916? A. Yes, sir. 
Q~ Did you, on the 15th of August, 1924, in the 

morning, exa1nine lVIrs. Christina Noonan, one of 
the plain tiffs? A. Yes, sir. 

Q. Where did you make that examination? A. 
At her hon1e. 

Q. Did you find her to be injured? A. Yes, sir. 
Q. What injuries did your medical exa1nina-

tion disclose? A. A lacerated wound of the nose. 
Q. That was a recent injury? A. Yes, sir. 
Q. You had been the Noonan family physician, 

had you not been, for sometime? A. Yes, sir. 
Q. Had you known Mrs. Noonan, as the family 

physician? A. Yes, sir. 
Q. Prior to that date, of August 15, 1924, had 

Mrs. Noonan been suffering with any nose trouble? 
A. Not that I know of. 

Q. Had you ever treated her prior to that time? 
A. I don't ren1ernLer, not for the nose. 

Q. 'fo your knowledge, had l\ilrs. Noonan ever 
had any impairment in her breathing, or any 
difficulty in her breathing? A. •Notto my knowl-
edge. 

Q. Had she, to your knowledge, ever had any 
throat trouble of any kind? A. I don't remem-
ber treating her. 
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Henry Dwyer, "Atl.D., cross. 

Q. Where did the cut or laceration on the nose 
commence? A. Well, I don't remember it clearly; 
it ,vas just a little cut over the nasal bone, I think. 

Q. Ho"\\ 1 long did you continue to treat 1\'Irs. 
N.oonan? A. Well, I have been treating her off 
and on ever since. 

Q. To this date? A. Yes, sir. 
Q. You have continued treating her continuous-

ly for approximately two "reeks after the injury, 
have you not? A. About that 

Mr. Brown: The question is rather lead-
ing. 

Q. After that, you kept treating her off and on? 
A. Yes, sir. 

Q. As a result of th _e injury to Mrs. Noonan 
what effect, if any, has it had upon her breathing? 
A. Well, I only know what she complains of. 

Q. What does she complain of to you? A. She 
complains of difficult breathing. 

Q. Any throat condition? A. She says she has 
some catarrh now. 

Q. What, if anything, have you found in the 
nose? Is there a foreign substance or growth 
there? A. I didn't look in her nose. 

Q. You did not? A. No, sir. 
.Q. What, in your opinion, doctor, is a fair and 

reasonable sum for your services in treating Mrs. 
Noonan? A. Oh, about fifty dollars. 

Mr. Rinzler: That is all. 

Cross-Examination by Mr. Brown: 

Q. Doctor, just what did you treat Mrs. Noonan 
for from the time of the injury down to the pres-
ent time? A. Why, for the lacerated wound on 
the nose and for her nervous condition. 

I. 
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Henry Dwyer, M.D., re-direct. 

Q. The first injury mentioned, how long did 
that take to heal up? A. ,vhy, it healed up in a 
week or two. 

Q. In a week or two? A. Yes, sir. 
Q. So that your subsequent treatment for her, 

was for her nervous condition?. A Y · . es, sir. 
l\tlr. Brown: All right. 

Redirect Exan1ination by Mr. Rinzler: 

Q. Doctor, assuming that the cut to l\1rs. Noon-
an's nose was the result of a blow received by fly-
ing glass that struck her nose, in your opinion, 
that as a direct result, Mrs. Noonan would suffer 
fro1n nervousne ss, shock and headache? 

Mr. Brown: I object to that. 
The Court: Of course, this man is called 

out of turn; he can only speculate on that, 
I suppose. 

Mr. Rinzler: It was only at the sugges-
tion of Mr. Brown tha t I called the doctor 
out of turn, made a special effort to get him 
here at this ti1ne, because he wanted to have , 
his own doctor here. I ,vill connect it up. 

The Court: They object to it. 
Mr. Wright: It is not cross-examination, 

of course. 
The Court: He is not cross-examining 

him; this is his witness. 
Mr. Brown: Not on that ground, Your 

Honor, do we object; but we object on the 
ground that it is not only leading , but if he 
is going to put a hypothetical question, it 
will have to be mor e specific. 

The Court: Let me hear the question. 
(Question repeated.) 
The Court: That is leading, Mr. Rinzler. 
Mr. Rinzler: I pray an exception. 
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Henry Dwyer, Nl .. D., re-cross. 

Q. Assume, doctor, that on the 14th of August, 
1924, Mrs. Noonan was struck by flying glass, the 
flying glass emanating from a bottle containing a 
beverage, the bottle having exploded and the fly-
ing glass having struck Mrs. Noonan and cut her 
across the nose, as you have indicated, what, in 
your opinion-vvhat would you say was the cause 
of her nervousness, shock and headache~, assum-
incr that she has suff ercd ,vith nervousness, shock :s 
and headache? A. Well, I should say that was 
the cause. 

Mr. Rinzler: That •is all. 

Recross-Examination by Mr. Brown: 

Q. Doctor, you would not say that her nervous-
ness, headache and shock could not be brought 
about by other causes, would you? A. I couldn't 
say that. 

Q. You ,vere called on August 15th, ,vere you 
not? A. I think that was the date; yes, sir. 

Q. About how soon after the call did you ans,vet· 
the call-did you respond? A. I don't know the 
exact time; I think I ans,vered pretty promptly, 
though. 

Q. Do you remember the time of day that you 
arrived there? A. I think it was in the morning; I 
am not sure. 

Q. In the morning? A. I am not sure. 
Q. You '\vent to call just as promptly as you 

could? A. Yes, sir. 
Q. You stated, I believe, that you did not make 

any examination of the nose? A. Not of the inte-
rior of the nose. 

Q. Not of the interior of the nose? A. No, sir. 

., 23 
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Joseph F. Rubacky, direct. 

Q. Did you have X-rays taken? A. No, sir. 

Nir. Brown : That is all. 
· (\Vitness excused.) 

Mr. Rinzler: Do you wish to call your 
doctor at this time? 

Mr. Brown : Yes. 
Mr. Rinzler: I have no objection. Dr. 

Rubacky is offered by the defendant,--? 
Mr. Brown: By the Great Atlantic & Pa-

cific Tea Company. 

JOSEPH F. RUBACKY, sworn for defendants. 

Direct examination by Mr. Brown: 

Q. Dr. Rubacky - -
1\'Ir. Brown: Do you admit the qualifica-

tions? 
Mr. Rinzler: Yes, I will waive proof of 

qualifications. 

Q. -did you exa1nine Mrs. Noonan? A. I did. 
Q. On what date? A. Last Thursday. 
Q. Last Thursday? A. Yes, sir. 
Q. Did you examine her nose? A. Yes, sir. 
Q. Will you tell us what the result of your exam-

ination was? A. Due to an accident which she 
sustained sometime in 1924, I believe on August 
16th, if I recall the date correctly, she, in her his-
tory, stated that she was struck by the cap that 
had been-that had exploded off the top of a bot-
tle. I examined her nose and found a very minute 
scar, probably a quarter of an inch or three-eighths 
of an inch in length, running from the midline of 
the nose, about the center of the bridge, down-
wards and backwards, the distance mentioned. 
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Joseph F. Rubacky, direct. 

Q. That was on the exterior of the nose? A. 
Yes, sir. 

Q. Did you examine the interior? A. The in-
terior of the nose presented what ,ve could term a 
polyp or a growth off one of the turbinate bones 
of the nose. 

Q. From your experience, doctor, could you de-
tern1ine as to what was the cause of that growth? 
A. Why, that is a natural growth that occurs quite 
frequently in, I would say, a good majority of the 
people. 

Q. Would you, as a result of your experience, 
say that such a growth, assun1ing that this patient 
had been struck on the exterior of the nose, on the 
nasal bone, by a flying piece of glass or a cap of 
a bottle, would you say that the growth ·which you 
discovered was the direct result of such an in-
jury? A. I would certainly decidedly say no, that 
it would not be because of that. 

1\1:r. Rinzler: \Vait a minute. 

A. (Continuing) A blo,v of such a minor force 
as to inflict such a small scar---

Mr. Rinzler: I object, if your Honor 
please, and ask that the answer be stricken 
out, because the witness assumes that there 
,vas such a minor force inflicted; there is 
no such evidence in the case. 

The Court: Motion denied. 
Mr. Rinzler: Exception. 

Q. When you used the word "minor," were you 
judging from the size of the scar which you were 
able to discern? A. I was, and from the nature 
of the scar. 

. . 
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Joseph F. Rubacky, direct. 

Q. And from the nature of the scar, basing your 
conclusions on your experience, would you say 
that -would it be your opinion that the injury 
had heen a very serious one to the exterior of the 
nose? A. I ,vould say no, not in my opinion. 

Q. Doctor, in your opinion, would such a 
growth as this showed come from a nasal disease 
by--or rather result in defective breathing, diffi-
culty in breathing? A. It would iinpair the 
breathing to a certain extent. 

Mr. Brown: That is all. 

Q. Oh, doctor, how large was this growth or 
polyp in the nose ·which you found? A. It was 
only a minor polyp; I don't believe it was about 
half the size of a pea, something like that. 

Q. About half the size of a pea? A. Yes. 
Q. With respect to the passage, how large 

would that be with the passage? A. That all de-
pends on climatic conditions; sometimes these 
polyps are increased due to climatic conditions; 
sometimes they shrink, especially when the air is 
less humid, they have a tendency to shrink; when 
it is more hu1nid they have a tendency to become 
more inflammed and enlarged. 

Q. So that in certain conditions of the atmos-
phere, this polyp 1night practically, for the time 
being, fill up the passage? A. Oh, yes. 

Q. And when it got dry and the conditions 
changed it would reduce itself in size? A. No 
question about that. 

Q. \Vould you say that in your opinion that 
would not be the result of a blo" r? A. I would 
say no. 

Q. To what was the polyp attached, to what 
part of the nose? A. Why, to be precise about it, 
I "rould say that it probably came from the·--
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Joseph F. Rubacky, cross. 

The Court: ,vhat part of the nose is it 
attached? 

A. (Continuing)-midde turbinate, for that sec-
tion of the nostril corresponds " 'i th the midline of 
the nostril. 

Q. You don't mean the bridge of the nose? A. 
No. 

Q. You mean the bone running laterally, some-
what diagonally to the eye? A. Yes, but in the 
nose it is. 

Q. But in the nose it is? A. Yes. 
Q. That would be this lower part of the nose, 

down near the cheek? A. More toward the cheek 
than toward the point of the nose. 

Q. ,vhere was this scar ,vith respect to the 
polyp? A. The scar was probably a half an inch 
or more,-about half -an inch or more approxi-
mately above that. 

Q. That is, up toward the bridge of the nose? 
A. Yes. 

Q. So if there is a horizontal line drawn through 
it, would it be above the horizontal line? A. Yes, 
I would say that. 

Q. So that it was higher up on the nose than the 
scar, or the scar was higher up than the polyp; 
is that right? A. No, I would say that the scar is 
lower than the polyp. 

Q. That the scar was lower than the polyp; I 
think that is all. 

Cross-Exa1nination by Mr. Rinzler: 

Q. Doctor, you are being paid for g1v1ng your 
testimony here, both for making your exa1nina-
tion and testifying, on behalf of the Great Atlantic 
& Pacific Tea Company? A. Yes, sir; I have been 
paid . 

I • 
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Joseph F. Rubacky, cross. 

Q. You are being paid for your testimony here 
. today? A. I don't know; I assume I shall be. 

Q. You expect to charge for it, don't you? A. 
Yes, sir. 

Q. You have been paid for your examination 
last Thursday? A. Yes, sir. 

Q. Doctor, the gro,vth in this ,voman's nose im-
pairs her breathing to some e~tent, doesn't it? A. 
Undoubtedly. 

Q. And when a person's breathing is impaired, 
that affects the throat, doesn't it? A. Not neces-
sarily. 

Q. It can very naturally and approximately af-
fect the throat, can it not? A. I would say no. 

Mr. Brown: It would not? 
The \Vitness: No. 

Q. If a person's breath was cut off, it would 
have no effect whatsoever upon the throat, would 
it? A. No, not necessarily. 

Q. Could it? A. It 1night, if you didn't have 
con1pensatory breathing on the other side. 

Q. But it would naturally affect the throat, 
would it not? A. No, that all depends on what 
is the condition. You are trying to classify this 
polyp --

Q. (Interrupting) Then why on direct examina-
tion did you say that to so1ne extent the breathing 
is impaired by the growth? A. If you are ref er-
ring to this particular case, counsellor, I would say 
that the polyp would have a tendency to impair 
the breathing. 

Q. That is what I want to know. And the im-
pairment of the breathing in this particular case 
could naturally affect the throat, could it? A. 
What part of the throat, counsellor? . 
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Joseph F. Rubacky, cross. 

Q. The throat? Would it not cause sore throat 
-or could it not cause sore throat? A. Sore · 
throat due to a specific infection or sore throat due 
to some irritation? 

Q. Sore throat due to impairinent in breathing? 
A. No. 

Q. Well, doesn't catarrh often follow impair-
ment of breathing? A. It very often does. 

Q~ Yes. Now, you have never seen l\1rs. Noon-
an prior to last Thursday, have you? A. No, sir. 

Q. Never exa1nined her before that time? A. 
No, sir. 

Q. You are assuming, doctor, that the blow that 
she received to the nose was a minor one? A. I 
am; I have. 

Q. You haven't taken into consideration that the 
blo-w was fron1 a chunk of glass that ca1ne from a 
faulty bottle, this piece of glass that struck her 
having traveled in the air about eight or nine or 
ten feet; have you? A. I know nothing about 
it, except that her history said she was hit by a 
bottle cap. 

Q. You did not take into consideration the fact 
that this glass that struck her came fro1n a bottle 
that had exploded, and that the piece of glass had 
traveled a distance of eight or ten feet before it 
struck her; you haven't considered that at all, 
doctor, have you? A. Repeat that again. 

Q. In giving your testimony and stating your 
opinion, you have not taken into consideration the 
fact that a bottle exploded, and that a piece from 
that exploded bottle had traveled a distance of 
eight or nine feet in the air, and then struck her 
in the nose; have you? A. I am. 

Q. You are? A. Yes, sir. 
Q. Did she tell you it was a piece of glass that 

struck her? A. She told me it was a bottle cap. 
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Joseph F. Rubacky, cross. 

Q. Well, assuming that it ·was a piece of glass 
that exploded from a bottle, and that that piece 
of glass had traveled a distance of eight or ten feet 
before it struck her, ·would that have a tendency to 
c~ange your opinion and your testimony? A. No, 
sir. 

Q. It would not? A. (Indicating negatively.) 
Q. Would the fact that it had exploded, the bot-

tle containing carbonic gas, under a pressure of 
fifty pounds, change your opinion whatsoever? A. 
Considering the distance, counsellor, you must re-
me1nber-- -

The Court: Would it change your opin-
ion? 

A. No, sir. 
Q. It would not? A. No, sir. 
Q. You are assuming that it was a 1ninor blow? 

A. Absolutely. 
Q. Assu111ing, doctor, that it was a violent blow· 

' that ,vould change your opinion, would it not? A. 
\\Tith conditions as they exist--

Q. Assum ing that this won1an was struck in the 
nose a violent blow with that glass, ,vouldn't that 
change your opinion? A. In reference to what? 

Q. To this woman's condition of the nose? A. 
No. 

Q. It would not? A. No. 
Q. And the fact that she may have been struck 

a violent blow with that glass would not change 
your opinion about the growth, doctor? A. I am 
not assuming that. 

Q. Suppose you should assume that she was 
struck a violent blow, couldn't a growth inside 
result from it? A. A gro,vth such as she had? 

Q. A gro,vtb in the nose such as she has? A. 
No. 
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Joseph F. Rubacky, cross. 

Q. Could any growth ensue as a result of a 
violent blow in the n ose? A. It n1ight arise from 
right underne a th the point of traumatic pressure, 
you mean to say ? 

Q. From a violent blow, doctor; is that right ? 
A. Yes. 

Q. Yes. Now, doctor, do you know that this 
woman is fifty-five years old? A. According to 
the history, I do. 

Q. A blow taking a person unawares very often 
causes shock and nervousness, does it not? A. 
Depends on what force there is to the blo-w. 

Q. Well, is force to be considered in the blow? 
A. Absolutely. 

Q. Well, suppose it was a violent blow, wouldn't 
shock and n ervousness ensue as a result? A. As-
suming so, I would say yes. 

Q. An<l your assumption is on the theory that 
it was a minor blow; is that right? A. From the 
nature of the scar , absolutely. 

Q. Yes, and the scar in the course of a year and 
a half should heal, diininish in size, shouldn't it? 
A. Not very much at that particular point. 

Q. Doesn't a scar, doctor, heal and diminish in 
size with time? A. It all depends on where your 
scar is. If you ha ve got a scar over bony tissue, 
you certainly would not have a radical change in 
that scar ten years later. 

Q. About th e nose, now, doctor ? A. I would 
say no. 

Q. Would you say now that the scar is of the 
sa1ne size that it was in August 1924, immediatel y 
after she had the scar? A. I would say the width 
of the sca r would diminish. 

Q. Width of th e scar ·would diminish? A. Yes. 
Q. How about the length ? A. I would sa y no. 
Q. Only in width? A. Yes . 

I • 
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Joseph F. Rubacky, cross . 

. Q. , v h at ar e the various causes of a polyp or a 
growt h in the nose, doctor? A. Various ca uses; 
in the fir st place, the most frequen t cause is an 
abnorn1al f orin a tion in the nose . 

Q. Cau sed by wh at ? A. Caused by birth . 
Q. By b ir th? Now, that is a troubleson1e cond i-

tion , isn 't it? A. I don't know wha t you are re -
f err ing to , cou nsellor . 

Q. A p oly p in th e nose which a person would 
ha ve at bi r th would be a troublesome condition in 
th e pe rs on's lifeti1ne, would nt it? A. Ordinar ily, 
yo u don't very ofte n get polyps at birth . 

Q. But if the r e ,vas a polyp at bi r th, it would be 
a tr oub lesome condition, wouldn't it? A. It might 
b e. 

Q. It m ight be? A. Cer tainly. 
Q. Canno t you say that it would be? A. No . 
Q. Coul d it be, in yo ur opinion, a troublesome 

con diti on ? A. It might be. 
Q. Is it ever, in you r opinion, a troubleso1ne 

con di tion ? A. Abso lutely, many, many times. 
Q. If it w as a tr oub leson1e condit ion-- A. 

- (Interruptin g) , v h en you get a po lyp in the 
f oss ae of th e nose, that causes a lo t of dist urbance 
by the f act that the p olyp is so in its ar terial con-
stru ction, is so filled with the flow of blood, that 
it occup ies or blocks up the entire passage of the 
no se. 

Q. An d that impa irs the breathing? A. Natur -
all y clogs th e brea th ing if you did not have com-
pe ns atory breathi ng on the opposite side of the 
no se, you ,vould certainly get impaired breathing 
witho u t any doubt. 

Q. You woul d not say that a person that 
breat h es through one nostr il is a normal healthy · 
hum an bei ng? A. I ,voul d not. 
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Jos eph F. Rubacky, cross. 

Q. In fact, you would say such a per son has ab-
normal breathing? A. No, I ·wouldn't say that 
either. 

Q. Is it norinal or abnorn1al? A. It all depends; 
you could have abnormal compensatory breath-
ing, or you can have normal compensatory breath-
ing. 

Q. Is a person who has a growth in one nostril 
and whose breathing in that one nostril is im-
paired-has such person a normal breathing 
nose? A. If you consider the nose ,- -

Q. Yes or no; doctor. A. You 1nust define your-
self; you must be more explicit in your questions. 
I cannot answer an indefinite question. 

Q. Doctor, take a natural, healthy person, who 
has two nostrils, do es he breathe normally? A. 
Absolutely. 

Q. And when one nostril is clogged, that person 
has an abnormal breathing, doesn't he? A. Not 
when vou consider the passages. 

Q. That is "vhat you were considering, "veren't 
you, doctor ? A. Necessarily. 
. Q. Didn't you take that into consideration? A. 
Absolutely. 

Q. Now, aside from a polyp or growth coining 
at birth, the y might also come as a result ~f a 
violent blow, would you say some of the other 
causes of a polyp or a condition such as this? 

The Court: He said it might co1ne from 
a traumatic pressure. Didn't you? 

The Witness: I said , Your Honor, that 
the pol yp, if it would arise, would arise on 
th e under point of contact. 

The Court: Could it arise from a violent 
blow ? 

The Witness: It could, pro viding you 
ha ve th e pol yp ari sing on th e under point 
of the traumatic contact. 
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Joseph F. Ru backy, cross. 

The Cou r t : Read the quest ion. (Repeat -
ed by stenographer) Could it ar ise from a 
violent blow? 

Th e W itness: You can have from a trau -
matic contac t any patho logical growth of 
the ti ssues surrounding the infe ri or medul -
lar y or superior turbinate. 

Q. Doctor, did you examine any au thorities on 
pol yps before you came here to testify today? A. 
No, sir . 

Q. Do yo u k now of any author ity, docto r , on 
th a t subjec t ? A. Ab solutely. 

Q. What is the authority? A. 
Q. Ho,v long is it no--w tha t you have read it? A. 

I read on and off during n1y pract ice. 
Q. W he n is the last yo u have re ad it, docto r ? 

A. I h ave re ad pro bably a week or 
.en days ag o. 

Q. No t since you n1ade this examination? A. 
N . o, sir. 

Q. Did yo u ever tr eat a case of polyp such as 
this ? A. I never tr.eat polyp . 

Q. No su ch condition? A. No, sir. 
Q. No conditio n of a polyp? A. No, sir . 

l\'.Ir. Rinz ler: Tha t is all. 

Cro ss-Ex am in ation by lVIr. Wr ight : 

Q. Th is pol yp, was it under the point of the 
scar any p lace? A. No, I told you, counsellor, that 
th e p olyp was a littl e above a horizontal li ne 
dr aw n thr ough the scar . 

Q. So th en this pa r ticu lar po lyp cou ld not have 
been ca used by any k ind of a blow --
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Joseph F. Rubacky, re-cross. 

lVIr. Rinzler: I object; counsel has al-
ready gone into that. 

Mr. vVright: I have not. 
The Court: I will permit it. 
Mr. Rinzler: Exception. 
Mr. Wright: Read the question . 

Q. (Repeated by stenographer). So then this 
particular polyp could not have been caused · by 
any kind of a blow? A. I would say dec idedly 
not. 

Q What is the treatment for polyp? A. I re-
f er ~hem generall y to a nose and throat specialist 
for remo val. 

t . ? A Q. Do you know what his treatmen 1s. • 
Ordinarily, they shear them out! . 

Q. Serious operation? A. No, not very serious. 
Q. How long does it lay a person up? A. Very 

seldom, if ever, lays them up for any length ?f 
time , not over probably a couple of days or so 1n 
the hospital to "scale" it off rjght. 

Q. Operation is usually performed 1n the spe-
cialist's office? A. Yes. 

l\1r. Wright: That is all . 

Recross-Examination by Mr. Rinzler: 

Q. You have never seen one treated? A. Oh, I 
ha ve seen them treat ed. 

Q. But you have never tr eated one? A. I don't 
tr eat th en1. . 

Q., How long, in your opinion, doctor , ~as this 
wornan had this pol yp? A. Th at, I couldn t tell. 

Q. Haven't got an y idea , ha ve you? A. No. 
Mr. Rinzl er: That is all. 
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Isado re Leichter, direct 

Re direct Exam ination by Mr. Brown: 

Q. , vhen a case of polyp comes to you, doctor, 
,vhat do you do? Tu r n it over to a specialist? A. 
I re fe r the1n to a nose and th roat specialist. 

Q. One more question, doctor . Would the fact 
that ·you ar e being paid this afte rnoon for tak ing 
a d ay away from you r practice and coming up 
h er e to testify cause you to favo r us at all in your 
testim ony? A . Abs olute ly not. 

Mr . Bro ,vn : That is all . 
(Wit ness excused .) 

ISADOR E LE I CHT ER, sworn for Plaintiffs . 

Direct Exam inatio n by Mr. Rinzle r: 

Q. vVh ere do you live? A. In Passaic. 
Q. Have you ever been a soda bottler? A. Yes, 

sir. 
Q. Or bottl er of ca r bonic gas beverages? A. 

Yes, sir. 
Q. For how man y ye ars did you work at the 

bu sin ess of bott lin g ca r bonic gas beverages? A. 
T en yea r s. 

Q. And after that did you engage in bus iness 
for vourself? A. Yes, sir . ., 

Q. In the sa m e type business? A. Yes, sir. 
Q. F or h ow many years'? A. Th r ee years . 
Q. So that fo r th irt een yea r s you have been bot -

tl ing soda wate r beverages? A. Yes, sir. 
Q. And bottling soda water beverages, I inean, 

using carbonic gas pressure? A. Yes, sir . 
Q. Have yo u eve r bot tl ed soda - partic ularly, 

ha ve you ever bottled ginge r ale? A. Yes, sir . 
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Isadore Leichter, direct 

Q. With carbonic gas pressure in emerald green 
glass twelve ounce bottles? A. Yes, sir. 

Q. Is this bottle that I now show you such a 
bottle? A. Yes. 

Mr. Rinzler: Any objections to this going 
into evidence? Fairinount Bottling Com-
pany, it comes from. 

Mr. Brown: I don't know whether it does 
or not; it hasn't any label on. 

Mr. Rinzler: Do you wish it 1narked for 
identification? 

Mr. Wright: From its appearance, it 
looks like ours. 

(l\iarked P-1, Identification.) 

Q. Referring to this bottle, P-1 for identification, 
you say it is a twelve ounce e1nerald green glass 
bottle? A. Yes, sir. 

Mr. Rinzler: I off er it in evidence. The 
interrogatory served upon 1the defendant 
Bottling Company, asked what kind of a 
bottle was used, and that company in re-
sponse to this interrogatory uses a bottle-
answers that it was a twelve ounce green 
glass bottle. 

Mr. Wright: I object to your using the 
contents of the interrogatories, unless you 
offer them in evidence. 

Mr. Rinzler:. I off er them in evidence. I 
offer the interrogatories served upon each 
def end ant with the answers thereto. 

Mr. Brown: I wish it understood the pur-
pose of offering this in evidence is merely 
for the purpose of sho,ving that it is a 
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twelve ounce green glass bottle, and that a 
bottle without the lab.el on, such as theirs, 
is not to be considered at all in the evidence. 

The Court: There has been no testimony 
in the interrogatories, which I have heard, 
as to what kind of a bottle it was that was 
exploded. 

Mr. Rinzler: Is there any dispute about 
that, th_at this is the kind of a bottle that ex-
ploded? 

Mr. Wright: I do not know. I cannot 
say this is or is not; if you want us to pro-
duce one of our bottles, I shall be very glad 
to do it. 

Mr. Rinzler: I ·wish you would. 
Mr. Wright: I have some here now that 

have had something in the1n; they have had 
ginger ale in them. 

Mr. Rinzler: I wish you ··would. 
Mr. Wright: This bottle, just as it is, I 

do not know anything about it. 
Mr. Rinzler: And I do not know any-

thing about yours. I offer this in evidence. 
The Court: I admit it. 
(Bottle offered and received in evidence 

and marked Plaintiffs' Exhibit P-1.) 
The Court: It is a twelve ounce bottle? 
lVIr. Rinzler: T,velve ounce e1nerald 

green glass bottle. 

Q. Now, I show you a bottle handed to me by 
counsel; is this also a twelve ounce en1erald green 
glass bottle? A. Yes, sir. 

Mr. Rinzler: I offer it in evidence. 
(Bottle offered and received in evidenct 

and marked Plaintiffs' Exhibit P-2.) 
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Isadore Leichter, direct 

Q. You say these two bottles, P-1 and P-2, are 
the same? A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 

l\1r. Rinzler: Do you say, gentle1nen, that 
P-2 is the type bottle that exploded? 

Mr. vVright: I do not s~y anything about 
it. 

l\1r. Rinzler: Is this the type bottle that 
was sold by the Fairmount Bottling Co1n-
pany to the Great Atlantic & Pacific Tea 
Co1npany? 

Mr. Wright: You are proving your own 
case; I do not want to prove it for you. 

Mr. Rinzler: I just wanted to know ho,v 
far you would admit, to save tin1e for the 
court and jury. 

Q. In your experience as a soda ,vater bottler, 
have you bottled such beverages, particularly gin-
ger ale, in this type, kind and quality of bottle? 
A. Yes, sir. 

Q. And the size of this bottle? A. Yes, sir. 
Q. You have bottled ginger ale in a twelve 

ounce bottle such as,-- A. Yes, sir. 
Q. Is this green glass emerald bottle a good or a 

poor quality of glass? A. Very poor. 
Q. In your experience as a bottler of carbonic 

gas beverages, particularly ginger ale 

Mr. Rinzler: (Interrupting question) Be-
cause this, gentlemen, I will say, is ginger 
ale--

Q. (Continuing) - in bottling that beverage and 
beverages with carbonic gas pressure in twelve 
ounce e1nerald green glass bottles, such as these, 
E xhibits P-1 and P-2, what is the maximum, the 
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greatest number of pounds carbonic gas pressure 
that it is safe to use? 

lVIr. Wright: I object; this gentleman 
has not qualified as an expert. 

The Court: You haven't shown qualifica-
tions yet in that respect. 

Mr. Rinzler: I have shown he has been 
in that business thirteen years--

Q. (Interrupting comment) Have you not? A. 
Yes. 

The Court: I know you ha ve, but that is 
not sufficient for this question. 

Q. Have you bottled in this sort of bottles ginger 
ale at various carbonic gas pressures? A. Yes, 
sir. 

Q. How many pounds do these bottles - how 
many pounds of carbonic pressure do these bottles 
hold? 

lVIr. Wright: I object to that. 
The Court: If he knows, he rna y tell. 

He cannot tell what he puts in them, but 
he can tell what he knows that the y ,vill 
hold, if he knows. 

Q. If you know, tell us how man y pounds of 
carbonic gas pressure--

Mr. Wright: Exception. 
A. From thirty pounds to thirty-fi ve. 

The Court: Do you mean that they can 
hold that much without exploding? 

The Witness: They could , yes, hold -
about thirty to thirt y-five pounds withou t 
exploding. 
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Isadore Leichter, direct 

Q. No-w, what, in your experience, have you 
found to be the result in case you used 1nore than 
thirty or thirty-five pounds of carbonic gas pres-
sure in the type bottle such as these, Exhibits P-1 
and P-2, in bottling ginger ale and other bever-
ages? A. Very dangerous; it explodes. 

Mr. Wright: "\Vhat was that answer? 
l\1r. Rinzler: "Very dangerous; it ex-

plodes." 

Q. Have you seen such bottles as Exhibit P-1 
explode when more than thirty to thirty-five 
pounds of carbonic gas pressure is used in bot-
tling these _ beverages in such bottles as Exhibit 
P-1? 

Mr. Wright:· I object to that as very 
leading. 

The Court: I sustain the objection. 

Q. Have you seen such bottles explode? A. 
Yes, sir. 

Q. Did you make tests to see how many pounds 
gas pressure they held? A. Yes, sir. 

Q. Did you see-Did you find out how many 
pounds of gas pressure they held? A. Thirty-
five to thirty pounds. 

Q. And in your experience, when you used more 
than thirty to thirty-five pounds carbonic gas pres-
sure, what happened to the bottles? A. They ex-
ploded. 

Q. Have you seen them explode? A. Yes, sir. 
Q. "\Vhen you have seen them explode, did the 

bottle contain 1nore than thirty to thirty-five 
pounds of carbonic gas pressure? A. Yes, 1nore 
than thirty-five. 

' . . 
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Q. Is it safe in bottling such beverages in such 
bottles as Exhibit P-1 and P-2 to use fifty pounds 
of carbonic gas pressure? 

Mr. Brown: Objected to. 
The Court: I sustain the objection. 

Q. Have you ever, in your experience, seen 
what happens to a bottle when it contains more 
than thirty-five pounds of carbonic gas pressure? 
A. It explodes. 

Q. Have you seen such bottles containing such 
beverage with carbonic gas pressure as n1uch as 
fifty pounds? A. I have not. · 

Q. Have you ever seen bottles with fifty pounds 
pressure in testing the bottles? A. They explode. 

Q. Can they hold fifty pounds . of carbonic gas 
without exploding? A. No, sir. 

Mr. Bro,vn: What was the answer? 
Mr. Rinzler: He said, "No, sir," I don't 

know whether that is evidence, if Your 
Honor please, the laughter. 

The Court: Proceed. 

Q. Assuming that in bottling beverages, there is 
a crack or other defect in the bottle, what hap-
pens when carbonic gas pressure is in the bottle? 

l\1r. Brown: I object to that; there is 
nothing to show that in the bottle in ques-
tion there was a crack. 

The Court: No, I do not think there is 
any evidence to support that. 

lVIr. Rinzler: Suppose I connect it up 
later, Your Honor? 

The Court: No, connect it up now. 
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Isadore Leichter, direct 

Q. Novv, in bottling such beverages with · the 
machine, the machine comes down on the bottle; 
is there any protection in the machine to protect 
the glass of the bottle from breaking, such as a 
rubber or other protection? 

Mr. Wright: I object to that. It does not 
appear that the machine used in bottling 
these bottles are the same kind of 1nachine 
he uses. 

The Court: I sustain the objection. 

Q. In bottling these beverages, such as con-
tained in P-1 and P-2, on the machine that you use, 
is there or not anything to protect the bottle from 
breaking when the caps are put on the machine? 

l\1r. Wright: · I object to that. 
Mr. Brown : I object to that. 

A. We have--
The Court: I sustain the objection. 

Q. In your opinion, from your experience, in us-
ing such bottles as Exhibit P-1, and in making the 
necessary tests, is it or not safe to bottle beverages 
in such bottles with fifty pounds carbonic gas pres-
sure? 

Mr. Wright: I object to that. 
The Court: I sustain the objection. 
Mr. Rinzler: I urge the question, if Your 

H_onor please, on the ground that this man is 
an expert, having been in this business for 
thirteen years, that in using in excess of 
thirty to thirty-five pounds of such pressure, 
it is dangerous and may explode the bottle. 

The Court: He may tell what happens. 
Whether it is safe or not, that is a jury 
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question. He has already told us in great 
detail, I think. 

Q. Now, when you use more than thirty · to 
thirty -five pounds carbonic gas pressure, in bot-
tling beverages in such bottles, what happens? A. 
It is very dangerous; it explodes. 

Mr. Rinzler: That is all. 

Cross-Exan1ination by Mr. Wright: 

Q. Where were you employed for ten years in 
the bottling business? A. In Passaic. 

Q. In Passaic; for whom? A. For Rinzler-M. 
Rinzler. 

Q. Who? A. M. Rinzler, l\1aurice Rinzler. 
Q. 1\1. Rinzler? A. Yes, sir. 
Q. You say you have been in business for your-

self for three years? A. Yes, sir. 
Q. Where? A. In Passaic. 
Q. Under what nan1e? A. Passaic Seltzer Bot-

tling Company. 
Q. \Vhat? A. Passaic Seltzer Bottling Com-

pany. 
Q. You bottle seltzer, do you? A. Yes, sir. 
Q. Bottle ginger ale? A. Yes, sir. 
Q. Are you still engaged in that business? A. 

No, sir. 
Q. When did you quite that business? A. Two 

years ago. 
Q. What business are you in now? A. Bakery 

business. 
Q. In the bakery business? A. In the bakery 

business. 
Q. ,vhat kind of bottles did you use? A. White 

bottles. 
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Isadore Leichter, cross. 

Q. You used white bottles; where did you buy 
your bottles? A. Newark. 

Q. New bottles or second-hand bottles? A. 
New ones. 

Q. You are familiar with pressures ,vhich other 
ginger ale bottlers and manufacturers use? A. 
N . 

O, Slr. 

Q. You are not? A. (Indicating negatively.) 
Q. You have heard of Canada Dry Ginger Ale, 

have you not? A. I have heard about it. 
Q. Never saw it, I suppose? A. I have seen it. 

· Q. Never made any tests of those bottles to see 
how much pressure in them, have you? A. Never 
tested, you cannot test them. 

Q. In what kind of bottles is that bottled in? 
A. White bottles. 

Q. ·,vhat did you use to test the pressure in the 
bottling of ginger ale? A. We have got a regu-
lator. 

Q. What? A. Regulator. 
Q. Regulator? A. Yes, sir. 
Q: You 1nean pressure gauge? A. Yes, sir. 
Q. What ~id you do? How did you test it? A. 

Well, \.Ye would put in a certain amount into the 
carborator. 

Q. You do what? A. To the carborator goes in 
a ~ertain an1ount of gas. 

Q. Oh, you have got a gauge on your machine, 
\.vhat you are talking about; is that right? A. 
That is what ,ve call it; it is a carborator. 

Q. But that is in the bottling machine? A. Not 
in the bottling machine, in the carborator, which 
mixes the water up with the gas. 

Q. Did you ever test the bottle after it had been 
bottled? A. You cannot test it. 

Q. Sure of that? A. Positive. 
Q. You cannot? A. No. 

• 
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Q. Did you ever see one of these gauges? A. 
N . o. sir. 

Q. Never did, eh? A. No, sir. 

Mr. Wright: I would like to have that 
1narked for identification, gauge which 
bears on the outside, "Liquid Carbonic 
Co1npany," only identifying mark on it, I 
think. 

Mr. Rinzler: All right. 
(Known as D-1 for Identification, not 

1narked.) 

Q. So you say a bottle that has had fifty pounds 
carbonic gas pressure will explode? A. Yes, sir. 

Q. And particularly one of these emerald green 
twelve ounce bottles? A. Yes, sir. 

Mr. Rinzler: That is what he is talking 
about. 

Q. I suppose there are different grades of emer-
ald green bottles, aren't there? A. I don't kno,v 
if there is only one kind -

The Court: Speak up. 

Q. So that if it has a large amount 1n, it will 
explode? A. Yes, sir. 

Q. No doubt about that? A. Yes, sir. 
Q. You mean there is no doubt about it? A. If 

it holds more than thirty-five pounds, it will ex-
plode. 

Q. If it has got fifty pounds in, it will explode? 
A. Yes, sir. 

Q. If you have f arty-five pounds in, it will ex-
plode? A. Any more than thirty-five it will ex-
plode. 
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Isadore Leichter, cross. 

Q. That bottle has not exploded yet, has it, since 
it has been on the table (indicating) ? A. You 
cannot prove it to me there has been more than 
thirty-five pounds in there. 

Mr. Wright: That is all. 

Redirect Examination by Mr. Rinzler: 

Q. Does heat affect the explosion also? 

1\lr. \Vright: I object to that; this wit-
ness has not qualified--

The Court: If he knows, he may answer. 

Q. In other words, when the weather is too 
warm, if. the bottle is kept in a warm place, what 
effect has that on the bottle? A. It will explode 
too. 

Q. What effect has movement of the beverage 
upon the bottle? A. That makes it explode. 

Mr. \Vright: I object to that; rio evidence 
of movement. 

The Court: I vvill pern1it the question. 
Mr. Rinzler: That is all. 

Cross-Exa1nination by Mr. Brown: 

Q. Just one minute. How often have you at-
tempted to fill a green bottle? You say you used 
,vhite bottles? A. I used to have them before, 
but I gave them up. 

Q. How long ago? A. Three years ago. 
· Q. Three-- A. -years. 
Q. That was as late as you have attempted to fill 

any bottles? A. No, that was when I am still in 
business, then. 

Q. What were you filling them with? A. I was 
filling them with that pressure. 
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Q. What were you filling in green bottles? A. 
With the sa1ne machine, with thirty-five pounds 
pressure. 

Q. I mean, putting in them? A. Ginger ale. 
Q. \Vere you dealing in ginger ale three years 

ago? A. All kinds of soda. 
Q. Eh? A. All kinds. 
Q. From whom did you purchase the bottles that 

you used, green bottles? A. From Newark. 
Q. Where? A. From a dealer. 
Q. Eh? A. Fro1n a dealer. 
Q. Fro1n what dealer? A. From a bottle dealer. 
Q. \Vhat was his name? A. DeLuccia. 
Q. Where? A. In Newark. 
Q. Where in Newark? A. I don't know where, 

I know he lived in Newark. 
Q. What street? A. I couldn't tell you . 
Q. How 1nany bottl es did you buy of him? A. 

I bought a truck load. 
Q. Who delivered them? A. The sarne man, 

Mr. DeLuccia. 
Q. He brought them to you? A. Yes, sir. 
Q. Truck load of green bottles? A. Yes, sir. 
Q. How did you get them fr om hhn? How did 

you con1municate with him that you wanted 
then1? A. Called him up. 

Q. Where did yo u call him ? A. Newark. 
Q. What part of Newark? A. I couldn't tell; I 

looked up the telephone book and I called him up. 
Q. You don't know where, what part of Newark 

he was in ? A. No, sir; I don't know what part. 
Q. Where did you first hear of him? A. I 

found out in the telephone book. 
Q. When you wanted bottles, you went to the 

telephone book, looked there, and you found the 
1nan's name in Newark? A. Yes. 

Q. That is all you knew about it? A. That is 
all. 
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Isadore Leichter, cross. 

Q. Now, was that the only green bottle you pur- · 
chased, that truck load? A. No, I bought some 
more. 

Q. Eh? A. No, I bought some more. 
Q. Where did you buy those? Where? A. In 

Newark. 
Q. Same man? A. Yes, sir ~ 
Q. Eh? A. Yes, sir. 
Q. Did he bring them to you? A. Yes, sir. 
Q. When was that? A. Well, it is a couple of 

months later. · 
Q. Well, how long ago now? A. vVell, that is 

about three years ago. 
Q. Still three years ago? A. Yes, sir. 
Q. When was the last that you purchased of 

hi~? A. I don't reme1nber that. 
Q. How many did .you get that second thne? A. 

A truck load. 
Q. Got a truck load the second time? A. Yes, 

sir. 
Q. Were those two truck loads all you bought? 

A. Yes, sir. 
Q. That is all you got? A. I haven't got any 

more. 
Q. You hadn't gotten any before that? A. I 

had the first load, and then I bought the second 
one . 

Q. you bought the first and then you bought a 
second? A. Yes, sir. 

Q. Those are the only two loads of green bottles 
you bought? A. Green glass, yes. 

Q. Do you know where the y · were made? A. 
No, sir. 

Q. You think th ey looked l~ke this, did they? A. 
Yes , sir . 
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Q. They did not have any labe ls on them, I 
supp ose? A. No labels, no names. 

Mr . Br own : That is all. 

Recro ss-Examination by Mr . W r ight : 

Q. You said tha t you had seen Canada Dry bot -
tl es . I show you a bottle and ask you if that is a 
bottle of Canada Dry Ginger Ale? A. vV ell, they 
n1ake di fferent bott les . 

Q. They do'? A . Yes, sir. 
Q. T his is a bottle of Cana da Dry Ginger Ale, 

isn 't it? A. Yes, sir ; that is their bottle. 
Q. W h at ki n d of a bottle is that? Emerald 

Gr een ? A. Yes, sir. 
Q. Th e same as this? A. Yes, sir . 
Q. Same as the other two that have been offered 

an d m ar ke d ? A. (No audib le r esponse.) 

Mr . Wright : I ask that this be marked 
fo r identification . 

(Marke d D-2, for Identification .) 

(Wit ness excu sed.) 

lVIr. Rin zler : I off er in ev idence, Your 
Honor please, interrogatories served upon 
each def end ant respectively and their re -
spective ans ,vers the r eto. 

(Int er rogator ies to Great Atlantic & Pacific Tea 
Compa ny offered and received in evidence and 
1n ar ked Pla intiffs' Exhibit P-4; answers thereto 
1n ar ked P-4-A.) 

(Inte r rogatories to Fairmount Bottling Company 
offered an d received in evidence and marked 
Pl aint iffs' Exhibit P -5; ans,vers thereto marked 
P -5-A.) 
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Max A. Kretschmar, direct. 

Mr. Rinzler: What is your answer as to 
the date of the occurrence, as August 14th? 
Do you care to answer that? 

Mr. Wright: She was there on the 14th; 
we do not deny that. 

Mr. Rinzler: You say she was there on 
August 14th? 

Mr. Wright: We wiH admit she was there. 
l\tlr. Rinzler: Do you admit that on Au-

gust 14, 1924, when she was there the bottle 
exploded? 

l\ilr. Wright: Vv e do not want to go that 
far, no. The testimony will bring that out. 

Mr. Rinzler: Who is the manager of the 
Great Atlantic & Pacific? 

A Voice: I am. 
lVIr. Rinzler: Come forward and be sworn. 

MAX A. l{RETSCHMAR, sworn for Plaintiffs. 

Direct examination by lVIr. Rinzler: 

Q. ·Mr. Kretschmar, on August 14, 1924, were you 
the manager in charge of the Great Atlantic & 
Pacific Tea Company's store conducted by that 
corporation at the corner of I-Iarrison avenue and 
Central avenue, in the City of Passaic, New Jer-
sey? A. Harrison street. 

· Q. Harrison street and Central avenue, Passaic? 
A. I was. 

Q. For how long prior to that time had you been 
the manager in charge of that store? A. Three 
years. 

Q. And are you still and have since been man-
ager of that store? A. No, not that store no 1nore. 

• 
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Q. Oh, until what time did you remain in charge 
of that particular store, as the manager, on behalf 
of the Great Atlantic & Pacific Tea Company? A. 
About April IO, 1925. 

Q. On August 14, 1924, ·while you were in charge 
of, as the manager in charge of that store on be-
half of the Great Atlantic & Pacific Tea Company, 
a corporation, did you see Mrs. Noonan 1n the 
store? A. Yes, sir; quite frequently. 

Q. Pardon n1e? A. Quite frequently. 
Q. On that day, was she in the store? A. Yes. 
Q. On that day, while you were in charge of that 

particular store for that corporation as manager, 
did a bottle of ginger ale, similar to Exhibits P-1 
and P-2 explode? A. Yes, sir; it did. 

Q. Where did that bottle that exploded on that 
day ,vhile lVIrs. Noonan was in that store of which 
you were the manager - did the ginger ale that the 
bottle contained-was that ginger ale the same as 
the ginger ale in this bottle of ginger ale that has 
been identified? A. As far as I know. 

Q. It was the same type bottle, you do know 
that? A. Same type bottle. 

Q. When did you receive-withdraw that. From 
·whoin did your company purchase that ginger 
ale so bottled, from what company? A. Why, it 
was delivered by the Fairmount Bottling Com-
pany wagon, or truck. 

Q. When delivered, did the bottles contain such 
labels as are now contained on Exhibits D-1 and 
D-2? Just look at them? A. They did. 

Mr. Rinzler: I offer the labels in evi-
dence, Your Honor please, on each of these 
bottles. 
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Max A. Kretschmar, direct. 

Q. Where was the bottle which was similar to 
exhibits P-1 and P-2 at the time when it exploded, 
in what part of the store of the Great Atlantic 
& Pacific Tea Company? A. I had them in a 
paper box on the counter. 

Q. Were you laying them do,vn in a paper box? 
A. I was standing them in. 

Q. Standing them in. When the Fairmount 
Bottling Company ·delivered that bottle and the 
other bottles they were contained in boxes, weren't 
they? A. In boxes. 

Q. They were wooden boxes? A. Wooden 

boxes. 
Q. With twenty-£ our compartments, ,veren 't 

they? A. No, they were covered with a piece of 
paper on top, like Canada Dry comes that way 
now, piece of paper comes around them; they 
have them no-w on each bottle. 

Q. They were covered (illustrating) ? A. That 
is the idea. 

Q. Piece of paper such as this? A. Each bottle 
was covered with it. 

Q. vVasn't the bottles in boxes? A. When de-
livered, they were. 

Q. I mean - wait a moment - when the bottles 
,vere delivered at the Great Atlantic & Pacific Tea 
Company by the Fairmount Bottling Works, were 
the bottles in boxes? A. They were delivered in 

boxes. 
Q. Yes, they were delivered in boxes; how 1nany 

bottles to the box? A. Twenty-four. 
Q. There were twenty-£ our compartments 1nade 

inside of it? A. No, those bottles lay in, one 
across the other. 

Q. Twenty-four in a box? A. Twenty-four in a 

box. 
Q. Were each of the bottles contained in such a 

paper as this? A. Every one. 
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Q. Placed over the bottle from the top (illus -
trating)? A. Yes. 

Mr. Rinzler: Mark this in evidence. 
(Offered and received in evidence and 

marked Plaintiffs' Exhibit P-6.) 

Q. Was this paptT such as Exhibit P -6 the only 
cover or carton that was contained on these bottles 
when they were delivered to your store? A. That 
was the only thing, yes . 

Q. In other words, when the Fairinount Bottline1 t, 

Con1pany delivered these bottles, and the one that 
was exploded, the only covering that was on the 
bottle and the only carton that it had was such a 
paper as Exhibit P-6? A. No, sir. 

Q. No ,vire 1nesh over it? A. No. 
Q. No outside packing, was there? A. No. 
Q. Now, when you unpacked those bottles in the 

store, did you leave those paper cvvers on then1 or 
,vere they removed? A. Those that were dis-
played didn't have the cover on. 

Q. This bottle that exploded, was that one of the 
bottles on display in that store? A. It was one 
that had been on the sh elf. 

Q. That bottle then did not have such a paper 
covering on? A. It did not. 

Q. Mrs . Noonan ·was not buying som e beverages 
at the time, was she? A. She was not. 

Q. She was not, buying that bottle of beverage? 
A. No, sir. 

Q. You were serving some other lady with the 
bottle of beverage that exploded? A. That is 
right. 

Q. I-low many were you serving her with-two? 
A. It was n1ore than two; I figure about six or 
eight. 
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Max A. Kretschmar, direct. 

Q. It was more than two? A. Yes, it was more 
than two. 

Q. About six or eight? A. About six or eight. 
Q. You took all of those six or eight bottles 

from the shelf ,vhere they were on display, un-
covered on display, and placed them on the 
counter? A. On the counter. 

Q. Were they on the co'unter ,vhen this one 
bottle exploded? A. The balance was; yes. 

Q. Now, the bottle that actually exploded, 
where was that bottle? A. I was putting it in that 
box. 

Q. Did you hit that bottle with another bottle 
or not? A. No, sir. 

Q. Just had put it in the box? A. Yes. 
Q. The bottle that exploded, im1nediately be-

fore it exploded, was in the same form and condi-
tion as it was when the Fairmount Bottling Com-
pany delivered it to the Great Atlantic & Pacific 
Tea Con1pany store, with the exception of this 
covering such as P-6? A. That is right. 

Q. From the moment it ,vas delivered to your 
company, to the store of which you were the man-
ager, it " 'as in the control and custody of the Great 
Atlantic & Pacific Tea Co1npany; is that right? A. 
Yes. 

Q. In that store of which you were n1anager? 
A. Yes, sir; right. 

Q. lVIrs. Noonan ,vas there to make so1ne pur-
chases ? A. That is right. 

Q. She was buying some commodities that were 
on sale by the Great Atlantic & Pacific Tea Com-
pany, is that right? A. That is right. 

Q. She was being · waited on by a clerk? A. 
Yes. 

Q. ( Continuing) ,vho was under your super-
vision in that store, working for the same corpora-
tion; is that . correct? A. That is right. 
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Q. An~ ~hat clerk was waiting on her while you 
were waiting upon this other lady? A. That is 
right. 

Q. ( Continuing) Selling her these bottles of 
soda? A. That is right. 

Q. The lady that you were waiting upon was at 
one end of the counter; is that right? A. That is 
right. 

Q. Mrs. Noonan was at the other end of the 
counter; is that right? A. That is right. 

Q. They were about ten feet apart? A. Well, I 
would say six to eight. 

Q. Six to eight feet apart, very well. A. Yes. 
Q. As this one · bottle was in the box, what were 

you doing-putting other bottles on top of it? A. 
No,v, I was going to deliver the order and I started 
to put the first bottle in when it exploded. 

Q. So that was the first bottle that was in the 
box? A. Yes. 

Q. Was there anything else in that box? A. I 
cannot recollect. 

Q. Did you still have the bottle in your hand 
or had you deposited it in the box? A. No, it was 
in the box. 

Q. Was it standing up? A. It was standing up. 
Q. You say the bottle \\ras standing up in the 

box? A. That is right. 
Q. In a wooden box? A. No, it was a paper car-

ton. 
Q. There was no covering such as P-6 on the 

bottle, was there? A. No. 
Q. At the time this bottle exploded, did you 

have a covering on it such as P-6 or any other 
covering on it? A. Such as you have there, no. 

Q. There was nothing on the top of the bottle or 
over it by way of guard or other protection, ,vas 
there? A. No. 
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lf ax A. Kretschmar, direct. 

Q. Now, that ·was such a bottle as this, Exhibit 
P-1 and P-2 that exploded? A. Yes, sir. 

Q. You didn't have your hands on it? A. Not 
when it exploded. 

Q. When it exploded one half of the glass flew 
in the air, didn't it? A. No, sir. 

Q. What did it do? A. One part of the glass. 
Q. One part of the glass flew in the air? A. 

Yes. 
Q. It traveled to where Mrs. Noonan ,vas stand-

ing and it struck her on the nose, didn't it? A. 
Yes. 

Q. Then she was bleeding? A. She was. 
Q. Was it ,var1n or cold in the store at the 

time? - A. Well, at the time in August, it was not 
so very warm; it was a cool store; we have always 
had the open, and it was fairly cool for the 
time of the year. 

Q. You had this bottle up on display, up on the 
top shelf, didn't you? A. No, sir. 

Q. Where? A. Right underneath the cash reg-
ister. 

Q. What time of the day was it that it explod-
ed? A. Between four and five, in the afternoon. 

Q. You never have looked over those bottles and 
examined them after they were delivered except-
ing to take the covers off of those you had on dis-
play? A. No, that is all. 

Q. That is all you or anybody else did in that 
store? A. That is all. 

Q. Those that were not on display, you ,vould 
put a-way? A. They were kept in the back room. 

Q. And the only thing you did to those that 
you wanted to put on display was to take the 
paper cover off and put it on the shelf; is that cor-
rect? A. That is right. 

Q. Now, Mrs. Noonan was fro1n six to eight feet 
away from the bottle at the time it exploded? A. 
That is right. 
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Q. This piece froni the bottle flew 1n the air 
and hit her in the nose? A. Right. 

Q. vVhen she cQmmenced to bleed from the 
nose, she sat down, didn't she? A. No, sir. 

Q. What did she do then? A. She stood there. 
Q. How long did she stay in the store f A. Oh, 

I would say she was there ten minutes. 
Q. Then, didn't she sit down on the window 

platform or floor there? A. No. 
Q. Then she went home? A. She went home 

after a while, yes. 
Q. This bottle that exploded, once it was deliv-

ered by the Fairmount Bottling Company to the 
Great Atlantic & Pacific Tea Compan y had never 
left the control or custody of the store of which 
you were the manager, had it? A. No, sir. 

Q. And the only change was that you had taken 
this paper covering off? A. That was the only 
change. 

Q. Did any bottle sin1ilar to this ever explode in 
the store prior to this date? A. Not that I know 
of. 

Q. Not that you know of? A. Kot explode, no. 
Q. Break? A. Break? Yes, _ we have found 

broken ones in handling. 
Q. In handling? A. In the handling. 
Q. In other words, you mean after it was de-

livered or while it W8 s delivered? A. No, when 
we unpacked our bo:xes, sometimes there is one 
broken evidently before that. 

Q. -You 1nean when you took then1 out from the 
package in ,vhich the Fairmount Bottling Com-
pany delivers you the bottles? A. That is the 
idea. 

Q. When you took then1 out of the package, 
you, on previous occasions, found that some of 
those bottles were broken? A. Not necessarily 
Fairmount. 
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Max A. Kretschmar, direct. 

Q. I am talking about Fairmount now. A. Yes. 
Q. You found such bottles on previous occa-

sions broken as you took them out of the package 
in which the Fairmount Bottling Company deliv-
ered it? A. I have found a number of the1n, not 
many, but I have found broken bottles--

Q. (Interrupting) Several of them? A. ( Con-
tinuing) Not particularly Fairmount soda, but I 
believe there were several. 

Q. Several? A. Several, yes. 
Q. How many did you find broken of the Fair-

mount Bottling Company? A. I only recall that 
one instance. 

Q. You only recall that one instance of it? A. 
I only recall that one instance of it. 

Q. Now, how long before the date of this acci-
dent was that? A. I couldn't tell you that. 

Q. Don't some of the bottles explode right in 
the store? A. Not of Fairn1ount. 

Q. Similar bottles to this? A. Not explode; the 
caps come off. 

Q. Flying off in the store? A. When you come 
in in the 1norning, you find the caps off. 

Q. Blo,vn off? A. Yes. 
Q. Sometimes you find the neck blown off with 

the cap? A. I have never seen that. 
Q. At any tiine? A. I have never seen this part, 

no, blow off. 
Q. It was a piece of glass that struck Mrs. Noon-

an in the nose - A. Yes. 
Q. - not the cap? A. No, that was glass. 
Q. You did nothing in the store to protect those 

bottles or guard them any way, did you? A. No. 
Q. To protect glass fron1 flying off the bottle ex-

ploded did you? A. No. 
Q. You know that these bottles were made with 

gas, under carbonic gas pressure? A. Oh, yes. 
Mr. Rinzler: That is all. 
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Max A. · Krelschmar, cross. 

Cross -Examination by Mr. Brown: 

Q. How many kinds of ginger ale ·did you carry 
in the store at that time? A. vVe had Cliquot C~ub, 
and I think we did have Hoffman's; I am not po si-
tive about Hoffman's at the time; but we had an-
other big bottle similar to Hoffman's, Rambler's, 
something like that; it was another one I know I 
had. 

Q. What color bottles were they? A. 1Those 
were big ,vhite bottles. 
, Q. Any other green bottles beside the Fair-

mount? A. That is the only one I think of at 
that time; we have had som e since. There was no 
Canada Dry at that time. 

Q. You did not carry Canada Dry at that time? 
A. Not at that time, no. 

Q. You do now? A. We do now. 
Q. What kind of bottles are the Canada Dr y put 

• ? A G 1n. . reen. 

Mr. Rinzler: I object; there is no proof 
that they are all put up in the green em-
erald glass bottles. 

The Court: Permit the question. 
Mr. Rinzler: Exception. 

Q. Do you know what kind of bottles Canada 
Dry Ginger ale is put up in? A. All I know is 
green the same as ours. 

Q. You handle that in the store? A. We do 
now, yes. 

Mr. Brown : That is all. 
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Max A. Kretschmar, cross. 

Cross-Examination by Mr. Wright: 

Q. Just one mo1nent. \Vhere did you have this 
ginger ale that you took out and put on display? 
You started to say you had it back under the cash 
register. "'ill you just a little more clearly tell us 
where you kept it? A. Previously to that, it ,vas 
under the cash register, where there had been our 
bread and cakes; we took the glass out, put a shelf 
in there, and put our bottle goods on a shelf. 

Q. You 1nean, under the counter? A. No, be-
hind the counter, underneath the cash register, 
right against the wall. 

Q. Those bottles- A. (Interrupting) Were di-
rectly under the cash register, on the shelf. 

Q. They were be1hind the counter but lower 
than the top of the counter? A. Lo-wer than the 
top of the col'tnter. 

l\1r. Wright: That is all. 

Cross-Examination by Mr. Brown, resumed: 

Q. \Vere those ginger ale bottles placed in such 
a position that the sun would strike them as it 
shone through your ,vindows? A. No, sir; it could 
not strike them there. 

Q. You have told us, I believe, that you took 
these bottles off the shelf and placed the1n on the 
counter? A. That is right. 

Q. Then lifted one and placed it in this paper 
box? A. That is right. 

Q. After taking your hand a,vay this explosion 
occurred? A. 'I'ha t is right. 

Q. Just what was the result of the explosion-
that is, as to the bottle? Describe the bottle and 
the piece of glass which came out of the bottle. A. 
Why, when I put the bottle in the box, it exploded, 
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Max A. Krefachmar, cross. 

and the ginger ale came out like you ,vould ordin-
arily open a seltzer bottle; it shot out, and the 
piece of glass, I would judge, about an inch round, 
flew on the other side of the counter, and a small 
piece, about half an inch, struck Mrs. Noonan at 
the nose. That ,vas the small piece that flew to 
the further part of the counter. The bigger part 
fell directly on the counter where I was serving 
the custo1ner. 

The Court: \Vhere did the cap go? 
The \Vitness: The cap stayed right on 

the bottle. The bottle broke on the side, 
just belo" ' the neck. 

Q. Did you exa1nine the bottle at that time? A. 
I did. 

Q. Did you notice any crack or any defect in 
that bottle? A. There ,vas no crack only I did 
notice that the glass that was at the side of the 
bottle was not the same thickness all of the way 
around it; it didn't come out in a-it wasn't ex-
actly the same thickness of glass; I kno,v it was 
th~nner at one end than it was on the other. 

Q. °"Thich piece of glass was that, the piece that 
fell to the floor or the piece that struck l\1rs. Noon-
an? A. Both pieces were broke practically alike. 

Q. As they separated from each other, there ·was 
nothing 

Q. Did you see any cracks in this bottle then? 
A. I did not; no, sir. 

Q. How long after the explosion occurred, did 
you know that Mrs. Noonan had been struck? A. 
Not until we seen the blood. I turned around to 
the front, to the counter, and seen l\1rs. Noonan, 
and seen blood on the nose. 
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Max A. l{retschmar, cross. 

Q. That was the first intin1ation you had that 
she had been struck? A. That was the first, that 
I knew of it. 

Q. I-lad there been any outcry before that? A. 
No. 

Q. Did you say anything at the time? A. Not 
until she seen the blood running down the nose; 
she said, "Oh," she said, "I am !" 

Q. Who saw that first? Did you see it before 
she spoke of it? A. I don't quite remember that 
quite "\Vell; I don't remember where she said that 
first or whether I saw it first. 

Q. What did you do then? A. Why, I went 
,',_ 

over and assiste@r:-Mrs. Noonan, wiped her nose 
with my handkerchief. 

Q. You saw the ~~t, did you? A. I did. 
Q. Describe the cut as you saw it at that time. 

A. \Nell, it, I should judge, ,vas about half an inch 
long on this side of the nose, about here, I should 
judge. 

Q. On the right side of the nose? A. Right side 
of the nose, about half an inch long. It would be 
ordinarily like a man takes and cuts himself with 
a razor, looks like a man cuts himself with a razor 
blade. 

Q. Very sharp? A. Very sharp, fine cut. 
Q. Was it a deep cut? A. It didn't appear very 

deep to me. 
Q. Did it bleed very freely or did it bleed quite 

some? How many handkerchiefs did you use? 
A. I only had the one there; that one did it. 

Q. That one sufficed? A. I think so. 
Q. That was your handkerchief? A. That was 

n1y handkerchief. 
Q. Did Mrs. Noonan appear to be very seriously 

affected by the cut? A. Not at that time. 
Q. She stayed in the store about ten minutes, 

you said. A. About ten minutes. 
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Q. She didn't faint or collapse, did she? A. No, 
sir. 

Q. She was able to walk hon10? A. Yes, s~r. 
Q. You also said, I believe, that you would, at 

times, find so1ne of the tops or caps blown off? A. 
I have seen that co1ne sometimes, yes, not on that 
bottle, though, not on that particular bottle, not on 
Fairmount bottles. I have never noticed that on 
the Fairmount Bottling Company · bottles. I have 
noticed it on the big bottles, Rambler, I think it 
was, manufactured at the time by the Rambler 
$Odawater people. 

Q. That was a larger bottle? ., A. That "\Vas a 
large quart bottle. . Ire 

Q. And prior to that time then, did you ever see 
anything the matter with the Fairmount bottle? 
A. Never, excepting that on upon delivery I have 
found broken bottles in the case. 

Mr. Brown : That is all. 

Redirect Examination by Mr. Rinzler: 

Q. You did not see this defect in the bottle un-
til after it exploded, did you? A. I couldn't see 
anything; it was a normal bottle. 

Q. You say parts of it were thicker than other 
parts? Didn't you say when you examined it var-
ious parts of the bottle were thicker than other 
parts? A. It broke, I should say, on a slant. 

Q. Now, you never exan1ined this bottle before 
the explosion? A. Never. 

Q. You never examined any of the bottles be-
fore the explosion? A. Never. 

Q. This explosion was a loud report? A. (Illus-
trating.) 

Q. You say the report was like "\vhen the cork 
shoots out of a bottle? A. That is right. 
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Max A. Krelschmar, re-cross. 

Q. You say when you put the bottle in the paper 
box on the counter it exploded? A. Yes, sir. 

Q. \Vhat kind of a counter ·was it, marble? A. 
Wooden counter. 

Mr. Rinzler: That is all. 

Recross-Examination by Mr. Wright: 

Q. Just one question. These packages that were 
delivered by the Fairmount Bottling Company, 
the bottles were wrapped or covered with this 
paper covering? A. That is right. 

Q. Laid in the box- A. ~aid in the box. 
Q. That is, laid down on the side? A. That is it, 

cross-ways. 
Q. That is the way they were delivered in your 

store? A. That is the way they were delivered in 
our store. 

Q. You took them out, put so1ne on display and 
left the balance in your back room you had in the 
back? A. That is right. 

Q. The ones that you say you _ found broken 
were the ones you found in the box laying down 
when you came to take the1n out? A. Yes, like 
that, with the covers on. 

Q. The ones that had not been taken out of the 
box? A. · Yes, sir. 

Recross-ExaJnination by Mr. Brown: 

Q. When you were asked the question by Mr. 
Rinzler, v.rhether you had examined these, just 
what did you mean when you said "No". A. I 
never examined the bottle, that was what I meant. 

Q. What is that? A. I never examined the bot-
tle; that was what I meant. 
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Q. You mean the interior or exterior? A. I 
mean when they are in the case; because wh en-
ever I took the cover off to put it out on display, 
you have to exa1nine the bottle then. 

Q. If the bottle would have been cracked, would 
you have exhibited it? 

Mr. Rinzler: I object to that; that 1s 
speculative. 

The Court: I sustain the objection. 

Mr. Bro-wn: That is all. 

(Witness excused.) . 

MRS. H. FESOLD, sworn for Plaintiffs. 

Direct Examination by l\!Ir. Rinzler: 

Q. You were not subpoenaed by 1ne, were you? 
A. Beg pardon? 

Q. You do not know me, do you? A. No. 
Q. Never talked to me before? A. No. 
Q. Didn 't get a subpoena to testif y for the Noon-

ans, did you? A. No. 
Q. Were you the other customer in this store ? 

A. Yes. . 
Q. At the ti1ne of the explosion of this bottle ? 

A. Yes. 
Q. Did you see the explosion? A. I heard it. 
Q. Did you hear it? A. Yes. 
Q. vVas it a bottle like these, P-1 and P-2 ? A. 

I didn't see--
Q. Were you buying bottles like these ? A. Yes. 
Q. Like-ginger ale in bottles like these two bo t-

tles, P-1 and P-2? A. I think so, I don't remember. 
Q. Are they like one of the bott _les that ex-

ploded? A. Yes, sir. 
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.· Mrs. H. Fesold, cross. 

Q. Where was the bottle that exploded? A. 
Mr. Kretschmar put them in the box on the table; 
then it' exploded. 

Q. Did he put it in the box on the table? A. 
Yes. 

Q. Just how did he put it down? A. I don't 
know-slow. 

Q. Did he have his hand off when it exploded? 
A. Yes. 

Q. Then the glass flew in the air? A. Yes, on 
the sides. 

Q. Did one piece of glass strike Mrs. Noonan in 
the nose? A. I think so. 

Q. How far away from that bottle was Mrs. 
Noonan wlJ.en the explosion happened? A. From 
me here to here (indicating). 

Q. You were at one end of the counter, weren't 
you? A. Yes, sir. 

Q. Mrs. Noonan at the other end? A. Yes. 
Q. And the bottle when it exploded stood at the 

counter where you was? A. Yes. 
Q. How many bottles of that soda were you 

buying? A. I don't remember; maybe a ·whole 
box. 

Q. How many bottles were in the box when the 
explosion happened? A. I don't know. 

Q. Don't know? A. No. 
Q. Was it a loud noise? A. Yes. 
Q. Did you see Mrs. Noonan bleeding? A. Yes, 

after Mr. Kretschmar said, "You are bleeding." 

Mr. Rinzler: That is all. 

Cross-Examination by Mr. Brown: 

Q. I don't think you quite understood Mr. Rinz-
ler when he_ asked you with reference to how 
many bottles were in the box. 
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Joseph Mum/er, direct. 

Mr. Brown: I think you mean the box 
in which her groceries were placed which 
was on the counter; is that correct? 

Mr. Rinzler: The box in which this bot-
tle was put. 

Q. Now, I am going to ask you this question, 
meaning this box in which the bottle was which 
exploded: How many bottles were in that box? 
A. I don't know; I don't remember. 

Mr. Brown : I see; all right. 

(Witness excused.) 

JOSEPH MUMLER, sworn for Plaintiffs. 

Direct Examination by Mr. Rinzler: 

Q. Were you working under the management · 
of lVIr. Kretschmar- A. Yes. 

Q. -at the store of the Great Atlantic & Pacific 
Tea Company? A. Yes. 

Q. You were th ere when this explosion hap-
pened ? A. Yes, sir. 

Q. Bottle, referring to Exhibit P-1 and P-2, such 
as one of these exploded? A. Yes, right. 

Q. I see; did you see the glass strike lVIrs. Noon-
an on the nose? A. Well, I didn't see the glass 
strike her. 

Q. ,vhere was the bottl e when it exploded? A. 
I wasn't behind the counter when the bottle ex-
ploded; I was on the other end of the store. 

Q. On the other end? A. Yes. 
Q. How many bottles were in the box, do you 

know? A. In the boxes when they come in, you 
mean? 
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Joseph Mumler, direct. 

Q. Yes. A. Twenty-four, I think. 
Q. Speaking fro1n memory? A. Memory. 
Q. Ho,v many bottles were in this particular 

box that was on the counter at the time this one 
bottle exploded? A. I don't kno-\v. 

Q. Don't know; was that a loud noise when it 
exploded? A. Yes, I heard it from the other end 
of the store. 

Q. You heard it fro1n the far end of the store? 
A. Yes. 

Q. How far away were you from the explosion 
when it happened? A. It must have been about 
fifteen feet. 

Q. Did you ever see them explode before this? 
A. No, not ·when I was around; I have found them 
broken in the morning when I would come in to 
go to work. 

Q. When you · came in to go to work in the 
morning, you mean? A. Exploded over night. 

Q. Were they Fairmount Bottling Company 
bottles? A. No, bigger bottles. 

Q. In bottles like these? A. No. 
Q. I called you up on the telephone yesterday, 

didn't I? A. Yes. 
Q. I asked Mr. Levey for whom you work to let 

me talk to you, didn't I? A. Yes. 
Q. And I asked you whether ever before similar 

bottles, such as this one, exploded during the day, 
ever exploded before, didn't I? 

Mr. Wright: If Your Honor please, I 
think this is highly improper, cross-examin-
ing his own witness. 

The Court: He may ask him about that, 
if the witness has made statements con-
trary to the testimony that he is giving to-
day. 
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Q. I did ask you that yesterday, over the tele-
phone, didn't I? A. That is what I was trying to 
tell you, that I found bottles broken over night. 

Q. Didn't you tell me that on two occasions, you 
found bottles the same as this one in this suit 
broken of the same kind? A. I didn't mention--- ·-

Q. Didn't you tell me that? Didn't you say to 
me yesterday on the telephone, yesterday after-
noon, that you saw the same type bottles broken 
when you ca1ne into the store in the morning, the 
same kind of bottles? A. Well, if I did--

Q. Not if you did; didn't you say that? A. 
Well, I don't remen1ber what I said last night--

Q. You don't remember? A. (Continuing) I 
know that I said that I found broken bottles in the 
morning when I came in to work. 

Q. Bottles like the Fairmount Bottling Company 
had? A. I don't remember if I told you the same 
bottles. 

Q. You don't remember? A. No. 
Q. Did you ever see such bottles break or ex-

plode-did you ever - when you ca1ne in in the 
morning in that store? A. I never saw them break 
or explode. 

Q. Did you ever see them come in broken and 
exploded in the box when they ca1ne in delivered 
by the Fainnount Bottling Company? A. Off the 
truck? 

Q. Yes. A. Oh, yes, sure. 
Q. How many times before the date of this ac-

cident? A. Once before. 
·Q. How long before the accident? A. I don't 

know how long. 
Q. That wasn't the time that Mr. Kretsclunar 

saw it, was it? A. I don't remember. 
Q. You remember one such occasion, don't you? 

A. Yes, but when it ca1ne off the truck. 
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Joseph Mumler, cross. 

Q. Once when it came off the truck you found 
a bottle exploded, one of these bottles? A. Yes, 
right in the carton when we unpacked it. 

Mr. Rinzler: That is all. 

Cross-Examination by Mr. Brown: 

Q. When you say "exploded," you don't mean 
to tell us you saw the explosion, do you, that you 
know it exploded? A. No, I do not mean to say 
that I saw the explosion. 

Q. You mean to say is you sa-w it was broken; 
is that what you mean? A. "1Then the case came 
off the truck, we went to unpack it and I · found 
one broken bottle in the case. 

Q. You saw the broken bottle, but you do not 
know how it broke? A. No. 

Q. The bottles you found in the morning, in the 
store, you don't know how they were exploded or 
broken, do you? A. No. 

Mr. Brown : That is all. 

By lVIr. Rinzler: 

Q. You have seen these caps fly off such bottles, 
haven't you? A. No. 

Q. You haven't? A. No. 
Q. You haven't seen the gas shoot the cap off 

the neck of the bottle? A. No. 

Mr. Rinzler: That is all. 

(Witness excused.) 

(Evening Recess.) 

' ' 
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Mrs. Christina Noonan, direct. 

MRS. CHRISTINA NOONAN, sworn for Plain-
tiffs. 

Direct Examination by Mr. Rinzler: 

Q. lvlrs. Noonan, ,vhere do you live? A. 172 
Sherman street, Passaic. 

Q. How long have you been living in Passaic? 
A. How long have I lived in Passaic ? 

Q. Yes, please? A. About thirty-nine years. 
Q. You are living with your husband at that 

address? A. Yes, sir. 
Q. Do you remember August 14, 1924, when you 

were in the store of the Great Atlantic & Pacific 
Tea Company, a corporation, located at the cor-
ner of Harrison street and Central avenue, Pas-
saic? Do you remember being in that store on 
that day? A. Yes, sir. 

Q. vVhat purpose did you go there for, Mrs. 
Noonan? A. Groceries. 

Q. To buy some groceries? A. To buy some 
groceries. 

Q. You had bought groceries there before, had 
you? A. Yes, sir. 

Q. You lived right near that store? A. Yes, 
right near there. 

Q. How far from that store were you living_ 
then? A. One block. 

Q. One block? A. Yes. 
Q. While you were in that store, were you being 

waited upon by a clerk? A. Yes, sir. 
Q. In that store? A. Yes, sir. 
Q. 1Whil e; you were being waited upon, Mrs. 

Noonan, was there any other lady customer in the 
store? A. Yes, sir. 

Q. · So that besides you and the other cus tomer, 
this lady, ,vere there an y other customers or per-
sons in the store? A. Nothing--
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Mrs. Christina 1.Voonan, direct. 

Q. ( Continuing) Excepting you and the other 
lady customer and the clerk that waited upon you 
and the manager that waited upon the other cus-
tomer? A. I didn't see nobody else. 

Q. Nobody else that you sa-w? A. No. 
Q. Did you buy any soda or ginger ale or othe r 

beverages while you ,vere there? A. No. 
Q. Did you order any? A. No. 
Q. You ·were buying groceries? A. Groceries. 
Q. \Vhile you were there, Mrs. Noonan, what 

happened? A. I heard an explosion like a shot. 

The Court: Speak up so the jury can 
hear you, Mrs. Noonan. 

A. (Continuing) It was like a shot from a gun. 
Q. You heard an explosion like a shot from a 

gun. And immediately after the explosion, what, 
if anything, happened to you, Mrs. Noonan? A. I 
felt a striking blow on the side of the nose. 

Q. What kind of a blow was that? A. It just 
seemed to strike the no~e and affect my head and 
eyes for the time being. 

Q. In what way did it affect your eyes and head 
for the time being? A. \Vhy, my head seemed 
light at the time and my eye sight left for half 
a second or two; it ,vas like a light passing through 
it. 

Q. Like what? A. Like pins and needles, some-
thing like that in the1n. 

Q. Was that right when the blow struck you? 
A. That was right when the blow struck me. 

Q. What kind of a blow was that, Mrs. Noonan? 
A. I would call it a sharp penetrating blow. 

Q. Was it a slight or a hard blow? A. It 
seemed to be a hard blow to me. 
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Mrs. Christina Noonan, direct. 

Q. \Vhat was it, Mrs. Noonan, that struck your 
nose? A. The manager come up and told n1e. 

Q. What did he tell you? A. He said, "The 
ginger ale bottle broke and I caught it," that was 
the words he used. 

Q. Did you see any part of the bottle there after 
the explosion? A. The manager brought the two 
quite large pieces back and showed them to me; 
either one hit me. 

Q. Did you tell Dr. Rubacky that it was a cap 
·that struck your nose? A. No, sir. 

Q. Before the explosion, did you know that 
there ,vas any soda or ginger ale or other bottle 
beverage in the store? A. I knew they sold it, 
but I didn't pay any attention then. 

Q. Did you know where it was kept.? A. Yes, 
I could often see it as I went there. 

Q. You could. This explosion ·was-did it n1ake 
a slight or a loud report? A. To me, it "\Vas very 
loud. 

Q. Now, after the explosion, Mrs. Noonan, did 
you stay there or did you leave hn1nediately? A. 
I stood for a short time and then I sat in the win-
dow. 

Q. You stood? You mean you were standing 
up? A. For a half second. 

Q. For a half second? A. And then I went over 
to the window . 

Q. \Vhat did you do at the window? A. I sat 
there. 

Q. About how _long diq. you remain sitting 
there? A. Well, it seemed to me about half an 
hour. 

Q. As a result of the blow to the nose, and aside 
from your pins and needles, I think you said that 
was, was there a flow of blood that ca1ne from 
the nose? A. Yes, sir. 
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Mrs. Christina Noonan, direct. 

Q. And how freely did you bleed? A. Very 
freely. 

Q. While you remained seated at the window 
in the store for half an hour, did you suffer any 
pain? A. I suffered terrible headache. 

Q. Had you eve ;r before suffered such head-
ache? A. Not such a headache. 

Q. What kind of a headache was it, Mrs. Noon-
an? A. It was a kind of a nervous headache. 

Q. Prior to that, had you ever had any sort of 
a headache other than an ordinary headache? A. 
Never a nervous headache, just headache. 

Q. Never a nervous headache, just headache. 
Then you went home, did you? A. Yes, sir. 

Q. You say you lived a block away from the 
store? A. Yes, sir. 

Q. Did you call for a doctor? A. Yes, sir. 
Q. When? A. Right away I telephoned for a 

doctor. 
Q. And did the doctor come right away? A. 

No, sir. 
Q. When did he co1ne? A. He sent word he 

would con1e just as quickly as he could. 
Q. Did he come that night? A. No, sir. 
Q. When did he first come? A. He couldn't 

come that night, he ·was on a very important case, 
and he came at nine in the morning. 

Q. Following morning at nine? That was Dr. 
Dwyer that you called? A. Dr. Dwyer. 

Q. It was he that called the following morning? 
A. Yes, sir. 

Q. When he came the following morning, did he 
treat your nose? A. Yes, sir. 

Q. Did the doctor continue to treat your nose 
after that day? A. Yes, sir. 

Q. For how long did you continue under Dr. 
Dwyer's care and treatment? A. I can say, from 
that day to this. 
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Mrs. Christina Noonan, direct. 

Q. From that day to thi s. For how many 
weeks steadily did he come steadily and treat 
you? A. He only came for two weeks steadily; 
then he told me for mornings I should go to him. 

Q. That was after the two weeks? A. That was 
after the two weeks. 

Q. Did you go to his office? A. Yes, sir. 
Q. After the two weeks, you say you continued 

going to the doctor's office? A. Yes, sir. 
Q. You are still under the doctor's care now? 

A. Yes, sir. 
Q. vVere you able to sle~p that night? A. Oh-
Q. ( Continuing) After you had been injured? 

A. No. 
Q. vVhat kept you from sleeping, Mrs. Noonan? 

A. Nervousness. _ 
Q. Had you ever before this accident suffered 

any form or kind or shape of nervousness? A. I 
was never nervous. 

Q. Never had. Pardon this question, Mrs. 
Noonan, but how old are you? A. I am fifty-five. 

Q. Fifty-five. Now, prior to this accident, Mrs. 
Noonan, had you had a grow th or other clogging 
in your nose or nostril? A. No, sir. 

Q. Never before? A. Never before. 
Q. Prior to this accident, was your breathing 

ever impaired or affected or clogged in any way? 
A. No, sir. 

Q. Now, since the accident, have you had a 
growth? A. Yes, sir. 

Q. How soon after your nose was struck, did you 
get that growth? A. For a while it used to bleed 
inwardly a little--

Q. Huh? A. Inward a little. 
Q. For how long? A. Well, it bled for just 

several weeks, would come once in a while for 
about three · months,--
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Mrs. Christina Noonan, direct. 

Q. Yes. A. ( Continuing)-and then stopped, I 
noticed. I treated it myself with ointn1ents, kind 
of keeping it moist. Then, after that I could feel 
it was worse, the nostrils was getting tight and the 
cold weather affected it. 

Q. Was it particularly more affected in the cold 
weather, you say? A. In the cold weather it was 
very bad. 

Q. You still have that growth in your nose? A. 
Yes, sir. 

Q. And it has remained the same ever since? 
A. Yes, sir. 

Q. What effect, if any, has that growth in your 
nose upon your breathing? A. I have a dry feel-
ing in 1ny throat, no moisture, in the night time 
especially, because I only breathe through one 

· side of 1ny nose. 
Q. Do you breathe now as well as you were able 

to prior to this accident? A. No, sir. 
Q. Had you ever had any trouble with your 

breathing of any kind? A. No, sir. 
Q. Since the accident, what has been your con-

dition of health, Mrs. Noonan, as result of the 
accident? A. Very nervous. 

Q. What is the nature of that, your nervousness, 
Mrs. Noonan? A. Least little excitement of any 
kind upsets my whole system. 

Q. Have you ever had that trouble before the 
accident? A. No, sir. 

Q. What about your headaches since the acci-
dent; have they stopped? A. They are very bad. 

Q. Just what kind of headaches are they? A. 
They start at the back of my neck, seeming to 
penetrate all up through into my head, and my 
eyes run frightful from them, and I had ·to go to 
the doctor. 

. . 
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Mrs. Christina Noonan, cross. 
Q. Had you ever had that trouble before this 

accident? A. No, sir. 
Mr. Rinzler: That is all. 

Cross-Examination by Mr. Brown: 

Q. l\1rs. Noonan, you saw Dr. Dwyer the day 
fallowing your accident, didn't you? A. Yes, sir. 

Q. You ~.re treating with him off and on, treat-
ing with him off and on ever since? A. Yes, sir. 

Q. Were you here in the court room yesterday 
afternoon when Dr. Dwyer testified? A. Yes, sir. 

Q. Do you recall hearing him say that he did 
not exan1ine your nose? 

Mr. Rinzler: I object, if Your Honor 
please; that is not proper cross-examina-
tion, and is not relevant. 

A. (Interrupting) No, I didn't hear him say that. 
The Court: I don't think that makes any 

difference what the doctor said. I sustain 
the objection; strike out the answer. 

Q. How soon after that accident did you dis-
cover this bleeding of the nose fron1 the inside? 
A. It was only a speck about, it seemed to me, 
about two or three 1nonlhs, that I noticed it. 

Q. Didn't you call that to the attention of Dr. 
Dwyer? A. Yes; he said that wasn't anything, it 
would come around all right. 

Q. He said it was nothing, it would come around 
all right? A. He said that wasn't anything, il 
would come around all right in time. 

Q. But he made no examination of the inside of 
yo_ur nose? A. He always used to laugh at it and 
say I was so nervous, all of that; he tried to talk 
me out of it, that it was just my nerves that was 
working on me. 

Q. Are you sure, Mrs. Noonan, that your nerves 
were not in an upset condition before this acci-
dent? A. Yes, sir. 
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Mrs. Christina Noonan, cross. 

Q. Were you perfectly calm and had your 
nerves in perfect control? A. I ·was. 

Q. Do you recall the examination by the doctor 
which we had in Mr. Gaston's office- A. Yes, sir. 

Q. - a f e,v days ago? A. Yes, sir. 
Q. Do you recall telling us at that time that 

within two ,veeks prior to this accident to your 
nose your husband had been in an accident 1n 

which he had broken both arms? A. Yes, sir. 

lVIr. Rinzler: If Your Honor please - one 
1non1ent. -I object to that. I have no ob-

. jection, however, to the testimony given at 

. the examination before trial going into evi-
dence. 

The Court: I will permit the question, if 
you will amend your statement, "do you re-
call"; the question should be, "Did you say 
so?" 

lVIr. Rinzler: I have no objection to the 
examination before trial going into evi-
dence. 

Q. Did you say at that time that your husband 
had both arms broken in an accident two weeks 
prior to this accident to you? A. Yes, sir. 

Q. When you learned of this accident to your 
husband and he was brought ho1ne and during 
that two weeks following, were your nerves under 
perfect control? A. Perfect control. 

Q. It did not upset you in the least? A. I went 
to the hospital every day in the morning and 
stayed until in the evening to learn how to take 
care of hin1 when he came home. 

Q. And that did not make you the least bit 
nervous? A. Not a bit nervous; I never was nerv-• 
ous. 

, . 

' . 
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Mrs. Christina Noonan, cross. 

Q. lVIrs. Noonan, can you tell us how much you 
have expended for doctors' bills, that is, what you 
have paid to any doctor for his treahnent? A. To 
a doctor? 

Q. Just a minute, please. (Continuing) For his 
treatn1ent for this injury? And then will you tell 
us what moneys you have expended for medicin~s 
or any other medical appliances (applications) 
which you may have purchased _ as a result of the 
doctor 9s advice to be applied on account of this 
injury? 

Mr. Rinzler: There 1s duplicity in that 
question . 

A. I cannot answer the doctor I paid nothing to 
the doctor so far, and it would be iinpossible for 
me to count two years' medicines that I bought in 
drugstores; I didn't put it down. 

Q. That is, up to the present time, you have 
paid no doctor's bill? A. Up to the present time, 
I have paid no doctor's bill. 

Q. No,v, can you give us an approximate idea? 
A. I could not say no how. 

Q. You would not be able to say whether it was 
five dollars or ten dollars for medicines? A. I 
,vould not say for I couldn't tell the truth; I don't 
know how much I have spent. 

Q. You would not know whether it was under 
five dollars or over five dollars? A. Oh, I am sure, 
I know it was over five. 

Q. vVell, ·would you say it ,vas under ten or over 
ten? A. Oh, I would say it was over ten. 

Q. Vv ould you say it was under fifteen or over 
fifteen? A. I won't go no further. I told you in 
the beginning I couldn't tell one thing about that 
every week-I don't know how many times I go 
to the doctor. 
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Mrs. Christina Noonan, re-direct. 

Q. I see; you do not remember whether you 
paid more than fifteen dollars? A. I wouldn't 
say. Oh, I paid more than fifteen dollars, that I 
am sure, but the amount I cannot say. 

Q. No,v, Mrs. Noonan, how many members are 
there in your household? A. There is four. 

Q. vVho are they? A. My husband and son and 
sister and myself. 

Q. How many men1bers of the household are 
employed outside of the household? A. All but 
1nyself. 

Q. You then are keeping the home, are you? · A. ,, . 
1- es, sir. 

Q. And at the time of this accident, did you find 
it necessary to bring in any other help to maintain 
the home? A. I had my sister. 

Q. That is the sister who is living with you? A. 
Living with me. 

Q. Did she go to business at all during the time 
that you were sick two weeks? A. Occasionally 
she did to keep her position one day each ,veek, 
hvo da ys, then she would stay home; she just held 
her position, she did go once in a while. 

Q. Over what period of time did that situation . 
exist ,vhere she would stay home and • then go to 
business? A. I should think about six weeks. 

Mr. Brown : I think that is all. 

Redirect Examination by Mr. Rinzler: 

Q. Ho,v long were you incapacitated, l\.irs. 
. Noonan, on account of these injuries from taking 
care of your household work? A. Ho,v long? 

Q. Yes. A. Oh, for six weeks I didn't work, do 
anything hard, only light work, but I walked 
around a little. 

. . 
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lUrs. Christina Noonan, re-direct. 

Mr. Rinzler: At this time, if Your Honor 
please, I offer in evidence testimon y given 
when the plaintiff, Chris tina Noonan, was 
examined before trial, before th e lvlaster, 
pursuant to an order made by your Honor. 
Any objection? I do not suppo se there can 
be, if Your Honor please, un der the statute. 

Mr. Brown: No. 
l\1r. Rinzler: I off er it in evidence. 
(Examination Before Trial offered and 

received in evidence and marked Plaintiffs' 
Exhibit P-7.) 

Mr. Rinzler Before I excuse this witne ss, 
Mr. Brown, will you poin t out to me, if you 
can, in the examination before trial where 
this witness testified that she was nervous 
because her husband wa s involved in that 
accident because . he broke his two arins? 

l\'.lr. Brown: No ,--
Mr. Rinzler: You said so. 
The Court: Proceed. 
Mr. Rinzler: May I read from · the Ex-

amination, Your Honor please, at Page 11 
- at Page 5 first? 

Mr. Brown: Read it all. 
Mr. Rinzler: You can read the rest later, 

if you want to, and the jury ,vill read it 
when they retire. (Reading extracts from 
Pages 5 and 11 of the Ex amination Before 
Trial, P-7.) That is all, Mrs. Noonan. 

(Witness excused.) 
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1.Yichael Noonan, direct. 

MICHAEL NOONAN, sworn for Plaintiffs. 

Direct Examination by Mr. Rinzler: 

Q. Mr. Noonan, you are residing with your ,vife 
in Passaic? A. Yes, sir. 

Q. At what address? A. 172 Sherman street, 
Passaic. 

Q. You did not see the explosion of this bottle 
on the 14th of August, 1924? A. No, sir; I did not. 

Q. Prior to that day, Mr. Noonan, what was the 
state of health of your wife, prior to that injury? 
A. What is that? 

Q. Prior to the time that your wife was hurt by 
that explosion of this bottle, what was your wife's 
state of health? A. Why, good, the best. 

Q. Had she ever been troubled with ,vracking 
headaches, bad headaches? A. No, not at all. 

Q. Had she ever had any nervous trouble? A. 
Not at all. 

Q. Had she ever had, to your knowledge, a 
growth in the nose? A. Not at all. 

Q. Had she ever complained of such a condi-
. ? A N . hon. . o, sir. 

Q. Prior to this injury, had your wife had any 
trouble or impairment in her breathing? A. No, 
sir. 

Q. Did she ever complain of any such condi-
tion? A. No, sir. 

Q. Did she ever have a dryness in her nose or 
throat? A. No, sir. 

Q. On the day of the accident, after you learned 
that your wife was hurt by this exploded bottle, 
did you go to the store where the explosion hap-
pened? A. Yes, sir. 

Q. At the corner of Harrison street and Central 
avenue, Passaic? A. Yes, sir. 

Q. That was the Great Atlantic & Pacific Tea 
Company store? A. Yes, sir. 
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Michael Noonan, cross. 

Q. Did you there see the manager? A. Yes, sir. 
Q. What did you say to hhn and he to you? A. 

I asked him to show 1ne the bottle that hit my 
wife --

Q. (Interrupting.) Yes. A. He showed it to me, 
a piece right out df the side of the bottle; it was 
about that long (indicating). 

Q. Was it a large piece? A. Out of the bottle, 
just the same as that (indicating). 

Q. As stands on the table? A. Yes, sir. 

Mr. Rinzler: P-1 and P-2. 

Q. Did you talk to him about anything that hap-
pened prior to this accident? A. I asked him, was 
he going to make a report of it? He said he would 
report. 

Q. Did he say anything about this explosion, 
ho,v it happened? A. No, sir; he did not. 

Q. Did he say how it happened? A. No, sir; he 
did not. 

Q. vVas he able to explain how it happened? A. 
No, sir. 

Q. Did he do any explaining? A. No, sir; he 
did not. 

Q. Did you talk about any other explosion of 
such bottles? A. Well, he did say it happened 
before. 

Q. Did he say how many times it happened be-
fore? A. No, he did not. 

Q. vVell, he did say that it happened before? 
A. Yes, sir. 

Mr. Rinzler: That is all. 

Cross-examination by lVIr. Brown: 

Q. What do you mean by the staten1ent that 
he said it happened before? A. Well, as much as 

10 

20 

30 

40 



10 

20 

30 

40 

84 

Testimony. 

I took out of that, he mean by bottle busted be-
fore; that is what I took out of it. 

Q. That is, they might have been broken in 
bringing then1 into the store? A. No, he didn't 
say that way at all. He said they had bustea be-

. fore. "It had happened before," that is the way 
he said it. 

Q. "That had happened? A. Bottle busted. 
Q. Nothing else? A. No, he didn't say. 

Mr. Brown : That is all. 

(Witness excused.) 

Mr. Rinzler: We rest. 

(Plaintiffs rest.) 

1\1r. Reed: If your Honor please, I want 
to ask for a non-suit in this case on behalf 
of the Great Atlantic & Pacific Tea Com-
pany, on the ground . that there is nothing 
in the evidence which shows any negligence 
on its part. (Citing Chatterer '7S. Bamber-
ger.) Under the facts as they thus far ap-
pear in the testimony, they are that the gin-
ger ale was purchased by the defendant, 
Great Atlantic & Pacific Tea Company, from 
the Fairmount Bottling Company, in ordi-
nary bottles, such as are shown here in court, 
with nothing about them to show that they 
,vould explode or any reason to believe that 
they would; and, therefore, unless there was 
some defect in the bottle which was brought 
to its attention, it is not responsible, for the 
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description of the accident is such that it 
shows, I think, that there is nothing even on 
an inspection of the bottle which would dis-
close it would be apt to cause such an acci --
dent as this, and the accident is unforesee-
able. These goods arc purchased in the or-
dinary course of business, and a great many 
of them, and are sold in the ordinar y course 
of business; they are sold in stores and I 
think there is absolutely nothing in the testi-
mony which shows anything which would at-
tract the attention of the storekeeper to the 
fact that this bottle might explode. I think, 
therefore, that there should be a non-suit 
granted in favor of the Great Atlantic & 
Pacific Tea Company. 

The Court: While, of course , the explo-
sion of a bottle in the store of the Great At-
lantic & Pacific Tea Company may be con-
sidered as an unusual occurrence, still it 
·would seem as though the doctrine of res 
ipse loquitur applied, and, of course, if the 
doctrine of res ips e loquitur applies, then, 
of course, the burden of showing that it was 
not through the act of the Gre at Atlan tic & 
Pacific Tea Company rests upon th e def end-
ant. . It seems to me that the hap-
pening of it is suffici ent to call upon the de-
f end ant in ·whose control the bottle was and 
in whose poss ession it was to show that in 
the exercise of reasonable care the y could 
not have prevented it. 

Mr. Reed: (Interrupting) The m ere hap-
pening, you think, of the accident, is such 
that would make th em liabl e ? 

The Court: (Con tinuing) While it is an 
unusual happ ening, but the bottle was in 
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the control of the def end ant, and it seems to 
me the doctrine of res ipse loquitur applies. 
Jt may be their explanation will entirely ex-
culpate them from any liability. I will deny 
the motion. · 

l\ilr. Reed: Your Honor will allow me an 
exception. 

Mr. Wright: I move for a non-suit on the 
ground that the evidence holds nothing 
,vhich the Fairmount Bottling Company 
could be called upon to explain, no negli-
gence nor any inference of negligence. The 
evidence clearly and aflirmatively shows 
that the Fairmount Bottling Company pur-
chased the bottles from manufacturers or 
dealers, that the bottles used are df the 
standard quality used by other manufactur-
ers, and that they are properly inspected, 
reasonably inspected, and I submit that that 
brings us ,vithin the doctrine of the Stude-
baker case. 

The Court: There is no testimony about 
the reasonable inspection. 

Mr. Wright: Yes, in their case they have 
put in evidence the interrogatories, which 
show that the bottles are inspected as they 
are bottled, as they are filled with the con-
tents. 

The Court: Of course, while the interrog-
atories show that they put in fifty pounds 
of gas in the bottles, their witnesses says if 
there is more than thirty-five pounds put in 
it will explode. I suppose, if that were true, 
the jury might find negligence. It seems to 
me to be a jury question. 
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Mr. Wright: (After discussion) I wish to 
make my motion for the sake of the record, 
and ask Your Honor for a non-suit on the 
grounds stated. 

The Court: I will deny the motion. 
Mr. Wright: Exception. 

I-IERBERT BRAUER, sworn for Defendants. 

Direct examination by Mr. Wright: 

Q. l\i1r. Brauer, where do you live? A. I live in 
Lodi. 

Q. ,vhere are you employed? · A. Fairinount 
Bott ling Company, Hackensack. 

Q. In August, 1924, where were you employed? 
A. Fairmount Bottling Company. 

Q. In what capacity? A. Driver and salesman. 
Q. And as such did you have anything to do with 

supplying bottled ginger ale to the store . of the 
Great Atlantic & Pacific Tea Company at Harrison 
street and Central avenue, in Passaic? A. Yes, 
sir. 

Q. Do you recall having heard sometime in Au-
gust about an accident having _happened to lVIrs. 
Noonan? Do you yourself recall that fact of such 
a thing happening? A. I do. 

Q. Can you say how long prior to that time you 
had made your last delivery of ginger ale to that 
store? 

Mr. Rinzler: You mean prior to the acci-
dent? 

Q. ( Continuing) Prior to . the accident? A. I 
should judge about two weeks before that. 

10 

20 

30 

40 



10 

20 

30 

40 

88 

Herbert Brauer, direct. 

Q. Now, in what way was the ginger ale deliv-
ered to the store? A. It was packed in cartons, 
twenty-four bottles in a box. 

Q. You say "cartons"; what kind of a box, paper 
or wood? A. Wooden box ,vith cardboard car-
tons. 

Q. What do you mean by "cardboard"? ~-
Well, heavy corrugated paper. 

Q. I sho"r you P-2 in evidence,-! don't know 
whether this is P-4 or P-6,-and ask you if you 
will put these together in the way they were when 
the ginger ale was delivered? A. (Illustrating) 
Placed on the bottle like that, laid in the box this 
way. 

Q. The paper covers are placed over the bottles; 
then they were laid in the , box on their sides? A. 
On their sides. 

Q. One ro,v or double rows? A. Double rows; 
one bottle laid this way and the other one just the 
opposite (illustrating). 

Q. How long have you been employed by the 
Fairmount Bottling Co1npany? A. Three years. 

Q. All of the time as a driver and salesman? A. 
Yes, sir. 

Q. During that time did you ever see a bottle 
explode? A. No, sir. 

Q. I-low do you transport those bottles to the 
various stores, particularly to the store in Passaic? 
A. What do you mean, on -a large truck? 

Q. Yes; how did you carry them, in what? A. 
In boxes. 

Q. The boxes are on what? A. Trucks. 
Q. Automobile truck? A. Yes, sir. 
Q. How many do you carry at a time? A. Fifty 

or sixty cases. 
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Mr. vVright: I think that is all; cross-
exam1ne. 

Cross-exan1ination by lWr. Rinzler: 
Q. Mr. Brauer, you have also seen these bever-

ages bottled in these bottles, haven't you? A. I 
have. 

Q. A lot of them even explode in the bottling, 
don't they? A. Well, not a lot--

Q. Pardon. They explode in the bottling too, 
dont they? A. Why, yes, if you have a defective 
bottle, it will. 

Mr. Rinzler: I ask that the answer be 
stricken, the latter part. 

The Court : Motion ·denied. 

•· Q. You have seen them explode, thousands, 
haven't you? A. Well, bottles, yes; not thousands. 

Q. Yes; then you have seen bottles explode, 
havent you? A. I have. 

Q. When delivered, the only wrapper or guard 
about the bottles--on it-is such a paper as Ex-
hibit P-6? A. Yes . . 

Q. And as a rule, when a bottle such as this ex -
plodes, containing beverage with carbonic gas, the 
glasses fly about, don't they,---particles? A. No. 

Q. Pardon? A. No, they do not fly about, no. 
Q. They do not fly about? A. No. 
Q. You n1ean to say to this court and jury that 

when a bottle such a~ this explodes, having car-
bonic gas in them, that the bottle whenever it ex-
plodes, the glass in them remains intact in explo -
sions, without moving about or flying about? Do 
you mean that? A. It does not fly about; it just 
falls over; that is all. 

Q. Why, doesn't it go through the air and strike 
other parts of the room ,vhere it explodes? A. 
No. 
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Q. Do you mean then, Mr. Brauer, that if this 
bottle, P-2, were to explode now, as I have it in 
my hand, thaf the pieces of glass would just drop? 
A. Yes, sir. 

Q. That is what you mean? A. Yes, sir; I do. 
Q. There is no question about that in your mind, 

Mr. Brauer? A. No, sir. 
Q. Mr. Brauer, besides the explosion that you 

have seen of bottles that were being in the process 
of bottling in the machine, have you ever seen any 
other bottle explode? A. No, sir. 

Q. In other ·words, the only explosion of such 
bottles that you have seen is while the bottle is in 
the machine? A. That is all. 

Q. Then if a bottle were to explode, ·when it is 
- not being bottled, such bottle containing carbonic 

gas pressure, you do not know then whether or not 
the glass -would tly about, do you? A. If it is kept 
in the carton, no. 

Q. If it is not kept in such a paper carton, you do 
not know, do you? A. (No audible response). 

Q. Now, if the explosion is loud enough, if there 
is sufficient quantity of carbonic gas pressure, do 
you mean to say that to this court and jury, that 
the broken pieces of glass from the explosion will 
not pierce this piece of paper, P-6? A. Sure, it 
,vill pierce the paper. 

Q. Sure it will, won't it? That is the only cover 
they ever put on these bottles? A. That is all. 

Q. Now, let's see; you have delivered in the sum-
mer and you have delivered in the winter, haven't 
you? A. Yes. 

Q. Do you protect the bottles any other way 
throughout the year-have any other method, 
other than the one you have described? A. No; 
in the winter time, we have closed cars, that is all. 

I ' 
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Q. Closed cars, why? because the freezing causes 
explosions? A. No, sir. 

Q. , v hy do you ha ve closed cars in the winter 
time? A. Not for the purpose of the se bottles ex-
ploding; no, sir. 

Q. Well, do you mean to say to the court and 
jury that bottled beverages, bottled under pressure 
of carbonic gas , freezes, that it will not explode? 
A. No, sir; the cap will come off first. 

Q. It will not explode? A. No, sir. 
Q. But the cap does come off? A. The cap 

comes off. 
Q. Now, aside from the explosions you ha v1-• 

mentioned after the bottle left the machine , have 
you ever seen the cap blo-w off? A. No, sir; I 
never have. 

Q. Never have? A. No, sir. 
Q. l-Iavcn't they-you have been making deliv-

eries for three years, and you have ne,er ~:ecn an 
explosion, have you? A. I have not. 

Q. Do you throw the boxes about? A. I do. 
Q. When a beverage containing carbonic gas 

pressure in the bottle is shaken up considerably, 
that causes explosions, doesn't it? A. Not to my 
kno,vledge. 

Q. Is it likely to cause an explosion? A. No, sir. 
Q. Can that cause an explosion? A. No, sir. 
Q. If the bottle is filled or not, this pounding on 

the road in making the delivery, is that likely to 
cause an explosion'! A. No, sir. 

Mr. Rinzler: That is all, Mr. Brauer. 

(Witness excused.) 
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MATTHEW ANDRONICO, sworn for Defend-
ants. 

Direct examination by l\1r. Wright: 

Q. lVIr. Andronico, where do you live? A. 818 
Main street, Hackensack. 

Q. What is your business? A. Bottler of car-
bonated beverages. 

Q. You are the chief proprietor of the Fair-
mount Bottling Co1npany? A. President. 

Q. How long have you been engaged in that busi-
ness? A. About five years. 

Q. Does the Fairmount Bottling Company bottle 
the beverages contained in the bottle, Exhibit P-2? 
A. Yes, sir. 

Q. Do you have anything to do with the actual 
bottling of the beverages? A. Once in a while, 
yes. 

Q. I 1nean, are you in the place? A. I supervise 
it, yes, right in the place. 

Q. Now, in the first place, what do you call these 
bottles, such as Exhibits P-2- A. Why, just green 
emerald bottle, emerald green bottle. 

Q. And as to size, what? A. Twelve ounce. 
Q. Twelve ounce; do you know who manuf ac-

tures those bottles? A. \Vhy, they are manufac-
tured bv several concerns; there are large con-.., 

cerns in the United States. 
Q. Who? A. vVell, one of them is the Graham 

Glass Company of Evansville, Indiana; one is the 
American Glass Company, and, I think, the Illi-
nois Glass, I think; there are three or four con-
cerns manufacturing them. 

Q. Is there any distinguishing mark at all upon 
them to indicate who makes the bottles? A. I do 
not think so; it is a plain bottle. 
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The Court: Can you tell us from whom 
you purchased the bottle invol ved in thi s 
case? 

The \Vitness: Oh, yes. 

Q. Where did you buy the bottles which you 
used and have used since you have been in bus i-
ness? A. All c¢ the bottles .that I have used for 
that special ginger ale have been purchased from 
second-hand dealers; they were all Canada Dry's, 
they had the Canada Dry label just the same as 
the one on the bottle. 

Q. That is, when you buy them , they have the la-
bels on, the same as on Exhibit - A. That is the 
idea. 

Q. (Continuing) - D-2 for Identification? A. 
That is the idea. 

Q. You ·wash the labels off? A. They go through 
the washing process. 

Q. Why do you use those bottles of the Canada 
Dry? 

( Objected to, overruled; exception.) 

A. I have only one purpose in using that bottle, 
that is, after Canada Dry uses it, and the only pur-
pose is this, that bottle, that has already been used, 
has already been tested, and I know that a bottle 
that is already tested --

J.\,lr. Rinzler: If your Honor please, I ob-
ject t9 that and ask the answer be stricken 
out; that is evidently hearsay. 

The Court: Motion denied. 
Mr. Rinzler: May I have an exception? 

• The Witness: All right. 

A. (Continuing) -is all right. 
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Q. Now, will you please decribe what you do 
with the bottles after you receive the1n and before 
you fill them? A. Well, after we receive the bot-
tles, they run through a ,vashing process. In other 
words, they are run through soaking tanks and 
they go on from soaking tanks to rinsing inside 
and outside with brushes, and from there they go 
up to the conveyor, and just before they come out 
there is an electric light just under the bottles, so 
that the man that watches them come out of the 
1nachine can inspect them, look through them, to 
see whether there is any cracked bottles. 

Q. Do you have a man there watching all of the 
· bottles? A. Yes-. 

The Court: What was that? 

Q. Speak up, Mr. Andronico; dont shake your 
head. A. "Yes." 

Q. Now, will you just describe how the bottles 
are filled? A. The bottles are taken fro1n a 1nov-
ing conveyor and they are placed in filling 1na-
chines. The machine has a rotating table, ·which 
carries eight bottles at one time. The table ro-
tates. At the first filling it takes up the syrup. At 
the next n1ove it takes up the carbonated water 
and the carbonation and capping at the same time; 
then she moves on and she is sealed. 

Q. I understand, the first operation is to put in 
. the syrup? A. Syrup. 

· Q. The flavoring extract? A. Yes. 
Q. And the next is to put in the carbonated ·wa-

ter.? A. Yes. 
Q. Where does the carbonated water come fron1 

in the machine? A. It comes from a carbonator; 
it flows in through pipes. 

Q. That is all done by machinery? A. That is 
all done by machinery. 

.. 

,-
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Q. After the water is put in, then just what is 
the operation ,vith r.espect to capping it? A. Why, 
the head raises from the bottle just sufficient so 
that the cap door slides open and the cap put on; 
then she comes down on the bottle, driving the cap 
do,vn (illustrating). 

Q. That is after it is filled with the carbonated 
water? A. Huh -huh. 

Q. There is- A. (Interrupting) There is .a 
slight lifting of the filling head, and the cap slides 
on. 

Q. In other ·words, the filling head is made of 
"\vhat? A. It is made of iron and it has a leather 
\,Vasher which sits tight on the edge of the bottle. 

Q. And through that - ? A. And the carbonated 
,vater runs through that. 

Q. Then that lifts, you say? A. Then there is 
a lifting arn1 that just raises that off a slight bit so 
that the cap can slide through there; there is a 
cap door that slides the cap into position; then 
she comes do,vn. 

Q. In ,vhat form are the caps just as they are put 
on the bottle? A. In what form? 

Q. Yes. A. They are a little more open. 
Q. Are they in this particular shape a~ shown on 

the bottle, P-2? A. Of course, excepting that the 
sides are a little ,vider open; that is all. 

Q. These caps consist of what? A. Well, tin 
and cork on the inside. 

Q. On the inside is cork? A. Is cork, yes. 
Q. vVhat puts them on to hold them in this tight 

form? A. A slit co1nes down, just squeezes the 
bottle or squeeze~ the cap. 

Q. Any pressure required to put the cap on? 
A. Yes, considerable pressure; you have got to 
force it down. 

10 

20 

4·0 



10 

20 

30 

40 

96 

Matthew Andronzco, direct. 

Q. Now, in that process, do you ever have any 
broken bottles? A. If there is any defective ones, 
they will go; yes. 

Q. It does happen occasionally? A. Occasion -
ally, yes. 

Q. How frequently? A. Very seldom. 
Q. No,v, in your machine where the gas is put 

into the water, how do you regulate the pressure 
df. the gas? A. Why, the pressure of the gas is 
regulated by a gauge on the carbonator just at the 
outlet of the tube. 

Q. Gauge; what does that gauge show? A. You 
mean, what pressure does that show? 

Q. Yes. A. That depends on the beverage. 
Q. Yes; well, ginger ale? A. Our ginger ale is 

fifty pounds. 
Q. Does the pressure show on the gauge? A. 

On the gauge, yes. 
Q. That gauge is ho,v far from the place where 

the bottle is? A. Well, it depends; in our shop it 
is probably six or eight feet. 

Q. That is, there is six or eight feet of pipe 
between that gauge and the outlet where it goes 
in the bottle? A. Yes. 

Q. Why do you put in the beverage, bottle it 
under this pressure of fifty pounds? 

lVIr. Rinzler: I object qn the ground it is 
a self-serving declaration. 

The Court: I will permit it. 

A. Well, the reason for the fifty pounds is this, 
that ginger ale cannot be _ sold under fifty pounds 
without going flat; where it has got fifty pounds, 
that will bring out the real snap, so that it ,von't be 
flat. With ginger ale, people will not buy ginger 
that is flat. 
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Mr. Rinzler: I object to that, if Your Hon-
or please, what people won't do, and ask 
that it be stricken out. 

The Court: I will permit it. 

Q. Have you ever n1ade tests of other ginger 
ales, testing especially for pressure? A. I have 
made tests from ti1ne to time· ves ' .., . 

Q. Can you tell us ,vhat ginger ales you have 
made tests of? A. Why, several ginger ales. I 
have more or less compared it with Canada Dry, 
that being one of the standards, and that gives me 
a fair idea of how snappy these ginger ales are. 

Q. Do you know what the pressure on Canada 
Dry is? 

lVIr. Rinzler: I obJect upon the ground 
that the pressure they use is not the real 
standard, the standard used by some other 
firm cannot be the measure to show the 
standard that was used by the defendant. 
The question is what the def end ant bottling 
company does. 

The Court: I will permit it. 
1\ir. Rinzler: Exception. 

A. \Vell, that all depends on when the test is 
taken. I don't know just what you mean by the 
question. 

Q. I mean, the pressure in the bottles. You say 
yo u have tested it. Now, do you know what the 
pressure is? A. Well, I can give you the test of 
the other day. 

Q. Never mind that. Give me at the present mo-
ment, just Canada Dry; do you know what the 
pressure is on Canada Dry? A. Well, it is around 
fifty pounds. 
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Q. That is in the bottle? That is tested in the 
bottle? A. Well it is, as I answered before; that 
depends on your temperature. 

Q. I am asking you now, if your figures will be 
a good idea of-to me-of the pressure in the bot-
tles? A. Yes. 

The Court: Have you ever tested Can-
ada Dry or just estimated it? 

The Witness: Tested it; tested it by gauge. 

Q. Do you know whether there are other ginger 
ales which are put up in emerald green, twelve 
ounce bottles, similar to the ones used by you? 

Mr. Rinzler: I object, immaterial, irrele-
vant. 

The Court: I will pern1it the question. 
Mr. Rinzler: Exception. 

A. There are several. There is Silver King, for 
instance; that is one. There is Imperial Dry; that 
is another one; then you have the Cliquot Club; . 
there is one made by the name of O'Keef e's Gin-
ger Ale, a dry ginger ale. There are several other 
makes that I just cannot think of just now. 

Q. I sho,v you a bottle bearing the label "bn-
perial Dry, C. & C."; is that a standard brand of 
ginger ale to your knowledge? A. Yes, sir. 

l\ilr. Rinzler: I object to this, Your Honor 
please, on the same grounds as before. 

The · Court: I will permit it. 
Mr. Rinzler: Exception. 

A. That is a standard brand. 
Q. What kind of a bottle is that? A. Emerald 

green, same as I used. 
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Mr. \\!right: I ask that it be marked for 
identification, please. 

(Marked D-5, for Identification.) 

Q. I show you a bottle marked "O'Kee f e's Gin-
ger Ale"; do you recognize that as a · standard 
brand of ginger ale? 

Mr. Rinzler: I object to that because by 
any other standard cannot be measured the 
duty which this defendant owed to the 
plaintiff. 

The Court: Permit the question. 
Mr. Rinzler: Exception. 

A. It is. 

Q. vVhat kind of a bottle is that? A. Emerald 
green, same as our bottle, twelve ounce. 

Mr. \Vright: I ask that it be marked for 
identification. 

(Marked D-6 , for Id entification .) 

Q. I show you a bottle 1narked "Silver King, 
Extra Dr y Ginger Ale"; is that a ,vell known brand 
of ginger ale? A. Yes, sir. 

l\Ir. Rinzler: Same objection, same 
grounds. 

The Court: I will permit it. 
Mr. Rinzler: Exception. 

Q. What kind of a bottle is that? A·. Emerald 
green, twelve ounce bottles. 

Q. Same as that you used? A. Same as I have 
always used. 
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l\!Ir. Wright: I ask that it be marked for 
i den tifica tion. 

,(Marked D-7, for Identification.) 

Q. I show you the gauge which I produced yes-
terday and which ,vas marked as D-1 for Identifi-
cation; what is that? A. That is a pressure gauge, 
to test pressure in bottles. 

Q. Made by_ what company? A. This particular 
one is made by Liquid. 

. Q. Liquid Carbonic Company? A. Yes. 
Mr. Wright: I off er this gauge 111 evi-

dence. 
Mr. Rinzler: I object, if Your Honor 

please, not relevant. 
The Court: I will admit it. 
Mr. Rinzler: Exception. 
(Gauge offered and received in evidence, 

and known as Defendants' Exhibit D-1, not 
n1arked.) 

Q. NO'\V, have you made tests of the various 
types of ginger ale in bottles? A. _ I have. 

Q. Can you give us a date when you made a 
test? A. I have a date here of a test, comparative 
test, made on April 21, 1926. 

Q. Wait a minute; April 21, 1926? A. Yes. 
Q. Now, what brands of ginger ale did you test 

at that tiine? A. I tested Canada Dry and our 
own. 

Q. What were the results of the tests? A. I 
made a test of six bottles of each kind. 

Q. Give us, now, your own; what did yours test, 
- what was the high and the low? A. Our high 
was forty-eight, and our low was f arty-five. 

Q. What was the high and the low of the Can-
ada Dry? A. Low was f arty-six, and the high was 
f arty-eight; that is, on that date. 
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Q. Yes. No'\V, have you since conducted or made 
tests of those or other brands? A. W e made test s, 
yesterday. 

Q. Yesterday afternoon? A. Yesterday aft er-
noon. 

Q. What brands did you test then? A. You 
have the list; I don' t remember them,-Cliquo t 
Club,--

Mr. Rinzler: Now, I object, Your Honor 
please, on the ground that the amount of 
pressure used by other dealers is no t rele-
vant here. 

The Cour t : I suppose this will tend to 
contradict the testimon y of your witness, 
who said that any thing above thirty-fi ve 
pounds would burst the bo ttle~ 

Mr. Rinzler: I kno,v, but that does no t 
tend to contradict tha t, if Your I Honor 
please. 

The Court: I th ink it does. 
l\1r. Rinzler: He is giving what he claims 

to be the amoun t of carb onic gas pressure 
as the standard of other people's manuf ac-
ture. 

The Court: No, he is telling what h e 
found in certain other bottles; proceed. 

Mr. Rinzler: May I have an exception. 

A. Cliquot Club, Silver King, our Fairmount , 
O'Keefe's, and one bottle of ,vhite Rock Mineral 
Water. 

Q. Will you giv e us the result of the tests, nam-
ing the particular ginger al e in each case , as to 
what it tested? A. Cliquot Club tes te d exactl y 
fift y pounds; Silver King, fift y-six; F airmoun t , 
fift y-five; Canada Dr y, fif ty-five; O'K eef e's, fifty-
eight; White Rock Min eral -- -
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The Court: We are only talking about 
ginger ale, not White Rock. 

A. (Continuing) -fifty-two. 
Mr. Wright: Yes, strike out the White 

Rock. 
The \Vitness: All right. 

Q. Were the tests which were made by you in 
April and yesterday made with this gauge that is 
now in evidence, D-1? A. Yes, sir. 

Q. vVill you take a bottle of Canada Drv and ., 
make a test to show the jury how the test is 1nade? 
A. That is not Canada, Mr. Wright. 

Q. No, that is Imperial; show them the result. 

lYir. Rinzler: I object upon the same 
grounds, if Your Honor please. 

The Court: I will permit it. 

A. (Demonstrating on bottle). 
Q. Show the jury the operation so that they will 

see how you do it. You insert the gauge over the 
cap first. A. I will, Mr. Wright, as soon as I get 
the gauge over the cap. First, the gauge is put 
over the cap, and then it is tightened, so that there 
is a washer ori there, so that the pressure cannot 
get away, so that there is no air between the bottle 
and the gauge. Then we operate it and turn it, 
driving a hole through the cap, and it shows-it 
allows the pressure to go through into the gauge. 
(Demonstrating) There is the operation. · 

Q. What does that show? A. It shows about 
fifty-two pounds, as high as- well as I can read 
it; I don't know. 

Q. About fifty pounds? A. About fifty, yes. 
Q. Each notch above the forty is five pounds? 

A. Five pounds, yes. 
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Q. So that if it is up to the second notch, it 
would be fifty pounds? A. Fifty pounds. 

The Court: What does it show, the gauge? 
The Witness: Fifty pounds. 
Mr. Wright: (Exhibiting) It ~hows fifty 

pounds exactly, look at it. Each notch rep-
resents five pounds. All right, I off er that 
bottle in evidence. 

Mr. Rinzler: I make the same objection. · 
The \Vitness: Open it? 
lvlr. Wright: Take it off, yes. 
The Court: I will admit it. 
Mr. Rinzler: Exception. 
(Bottle of ginger ale offered and received 

in evidence and marked Defendant's Ex-
hibit D-8.) 

Mr. vVright: I don't know what ·we will 
do ·with the contents because it will leak 
out. 

Mr. Rinzler: Leave that on, if you wish. 
Mr. Wright: No, I am going to make 

some more tests to compare with it. 
Mr. Rinzler: All right. 

Q. I sho,v you another bottle of Imperial Dry 
and ask you, if you will, to make the sa1ne test _ 
with that bottle. A. (Testing pressure) Slightly 
under fifty-five pounds. 

Q. No, you read it wrong; fifty pounds, second 
notch. · A. Yes, fifty pounds, yes; it is hard to 
see it. 

Q. Each notch on the gauge is five pounds, two 
notches ten? A. Yes. 

Mr. Wright: (Exhibiting to jury) I offer 
that bottle which has just been tested in 
evidence. 
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(Bottle of ginger ale offered and received 
in evidence and marked Defendants' Ex -
hibit D-9.) 

Q. Cliquot Club is a slightly different shaped 
bottle,. is it not, different type bottle? A. Yes. 

Q. Will you now make the test with this bottle 
of that ginger ale in the same ,vay? A. (Testing 
pressure). 

Q. \Vhat does it show? A. About fifty-eight, is 
it not? 

Q. It shows sixty. A. Yes, about sixty. 

lvlr. Wright: I ask to have that marked. 
(Bottle of ginger ale offered and received 

in evidence and marked Defendants' Ex-
hibit D-10.) 

Q. The bottle which you have tested-that is 
. ' 

the bottle of Canada Dry, which you tested, D-8, 
is that emerald green? A. It is. 

Q. Twelve ounce bottle similar to that used by 
you? A. -Yes. . 

Q. And the bottle of Imperial Dry, D-9, is that 
green emerald? A. Same. 

Q. Glass bottle, si1nilar to those used by you? 
A. Yes, sir. · 

Q. I now show you D-7 for identification bottle ,, 
marked "Silver King"; will you make a test of that 
bottle? A. (Testing pressure) I would say, sixty; 
slightly under, isn't it? 

Q. No, that is fifty-five; one notch short. A. 
Fifty-five. 

Q. (After exhibition to jury) What does it show 
now after it has been handled around? A. Well, 
it is over fifty-five now. 

Q. Yes. Take it off (referring to gauge). A. 
(Removing gauge) That is a good charge. 
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Mr. Wright: I off er this in evidence. 
(Bottle of ginger ale offered and received 

in evidence and marked Defendants' Ex-
hibit D-7, previously marked "D-7, Id.") 

Q. We will now take bottle D-6 for identifica-
tion, known as O'Keef e's; make the sa1ne test ,.vith 
that. A. (Testing pressure). 

Q. What does it show? A. It shP '\Vs al,out fifty-
seven pounds, about fifty-seven; is that right? 

Q. I read it just short of sixty, just a hair line off 
sixty. A. All right. 

Q. (After exhibition to jury) What does it show 
now? A. Oh, about sixty-two. 

Q. Just take the gauge off. A. (Re1noving 
gauge). 

Mr. Wright: I off er this bottle, D-6 for 
Identification, in evidence. 

(Bottle of ginger ale offered and received 
in evidence and marked Defendants' Ex-
hibit D-6, previously marked "D-6, Id.") 

Q. Does handling of the bottle of ginger ale in-
crease the pressure? A. It may increase it 
slightly. 

Q. Does the difference of temperature have any 
effect upon the pressure? A. It has. 

Q. What effect does that have? A. \Vhy, that 
increase the pressure in the bottle slightly. 

Q. That is what difference of temperature? A. 
The higher temperature. 

Q. That is the higher the temperature the more 
the tendency is to increase the pressure? A. Yes. 

Q. Now, those tests that you 1nade on April 21st, 
where did you make those tests of the two, of the 
Canada Dry and yours? A. Those tests were 
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made in the bottling plant, in the brick building, 
and those bottles I tested six of each, as I said be-
fore, and those bottles stood side by side for a 
period of probably three or four days so as to get 
an even temperature on them. 

Q. That was on April-? A. April 21st. 
Q. The weather at that time, got any idea about 

how warm or cold it was? A. Well, it was much 
cooler than it is now. 

Q. Now, in your experience have you ever 
known of a bottle after it had left the filling ma-
chine to explode? A. I do not. 

Q. Did you ever hear of a bottle of your ginger 
ale, or any of the brands which I have offered in 
evidence, exploding after they left the filling ma-
chine? A. That is taken standing by the-stand-
ing alone, or ho,, 1 do you mean? 

Q. Did you ever hear of any exploding? A. In 
· handling or ho,v do you mean? 

Q. Well, did you ever hear of any exploding 
while standing in an upright position? A. I didn't, 
no, I didn't. 

Q. Have you ever heard of any exploding by 
any cause? A. vVhy, I don't know off-hand; I 
couldn't sav; ves, I have. 

,.; 

Q. I mean, did you ever hear df it? A. Yes, I 
have heard of bottles exploding being dropped. I 
have seen bottles dropped from the handlers' 
racks, drop on a cement floor, and explode. That 
is possible, you know, careless handling will do it. 

Q. How long do you keep a bottle of ginger ale 
in your place after it is bottled in this form? A. 
Oh, sometimes it is probably there sixty days; 
sometimes, thirty days, you cannot tell; it is all 
according to the demand. 

Q. Did the bottles ever explode there? A. I 
haven't seen any explode. 

V 

.. 
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Q. In your experiments, have you ever put more 
than fifty pounds pressure in these bottles? A. I 
have put as high as seventy-five pounds pressure 
in these bottles, but not in ginger ale. 

Q. What was the result of that seventy-five 
pounds pressure? 

Mr. Rinzler: I object; if it was not ginger 
ale, I object. 

The Court : Ginger ale is the test, unless 
he can show there is no difference. 

Q. In what kind of a beverage did you put the 
seventy-five pounds pressure? A. Just in, the 
plain carbonated water. 

Q. ~ut in the same bottles, you say? A. In the 
sa1ne bottle~. 

Q. And would there be any difference in the 
explosive effect between the plain carbonated 
,vater and the ginger ale? A. Not that I know of. 

Q. \Vhat is pressure in the bottle? Of what does 
it consist? A. Why, it is simply gas pressure, be-
cause it is filled under a certain pressure. 

The Court: Does the poundage pressure 
indicate per square inch? 

The Witness: Does it indicate what? 
The Court: Does . it indicate so many 

pounds per square inch? 
The vVitness: It indicates the pounds of 

pressure in the bottle, as it is. 

Q. You mean that your gauge indicates the 
amount of pressure f ~_r a certain size bottle? A. 
For a certain size bottle. 

Q. Now, what was the result of putting in sev-
enty-five pounds pressure in the green bottle in 
carbonated water? A. The result? 
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Q. Yes. A. Why the same result as fifty pounds 
with ginger ale. 

Q. Did you ever see a bottle explode? A. I have 
not. 

Q. After the bottles are filled, these bottles, then 
what is done "\-Vith them? A. They are put in 
·cases, standing up in them, and go to the labeling 
machines. 

Q. Yes, and then ,vhat happens there? A. They 
are labeled. 

Q. Then what is done with them? A. And fron1 
there they are packed. 

Q. And how are they packed? What is the pro-
cedure of packing? A. They are packed, what 
,ve call these paper slips are put on, and they are 
laid down in the boxes. 

Q. These paper slips, you mean paper sin1ilar 
to P-6? A. Yes. 

Q. That is done by hand? A. Done by hand. 

lVIr. Wright: That is all. 

Cross-Examination by Mr. Reed: 

Q. How long have you been in this business, 
Mr. Andronico? A. Five years. 

Q. How long has the Fairmount Bottling Com-
pany been bottling? A. Oh, perhaps twenty years. 

Q. How long? A. Twenty years. 
Q. Been using this same product? 

Mr. Rinzler: How does he know, only 
been there five years; I object to it. 

The Court: Unless he knows. 

A. I do not understand your question. 
Q. Did you have any acquaintance with the 

Fairn1ount Bottling Company before you came in 
its employment? A. Yes, to some extent. 
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Q. Do you know what they were selling before 
then? A. I do. 

Q. Were they selling ginger ale? A. They were 
selling several brands, yes. 

Q. Similar to this? A. No, sir. 
Q. So they began to 1nake this when you first 

came there? A. I wouldn't even say that; I ,vill 
say probably a year or two after going there. 

Q. A year or two after you got there? A. Yes, 
that was pretty flat ginger ale in those days; there 
was no demand for that kind of a ginger ale in 
those days. 

Q. How does that differ from the other? A. 
\Vell, it differs in the color and in the taste. 

Q. I see; ho,v? A. That is a dry ginger ale. 
Q. This is dry? A. Yes. 
Q. Do you know whether or not the Fairn1ount 

Bottling Company is licensed? 

Mr. Rinzler: I object, if Your Honor -
please- -no relevancy to this issue. 

The Court: vVhat difference does that 
make? 

Mr. Reed: I understand that all of these 
bottling conce;rns have licenses from the 
Boards of Health. 

Mr. Rinzler: That is for sanitation. 
The Court: I do not suppose whether 

they are licensed or not would affect this 
case. 

Mr. Reed: I think it affects our position 
in this case, if they are a duly licensed con-
cern, dealing in ginger ale, that we have a 
right to accept it as such. 

The Court: vVhat is the criterion as to 
license, only as a sanitary measure, isn't 
't? I . 
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Mr. Reed: Well, I was going to ask him 
what that covered. 

The Court: Suppose you ask him first. 
Mr. Reed: I think it covers all of the 

process. 
The Court: Ask him first. 

Q. Do you get licensed from the local Board of 
Health or the State Board of Health? A. You 
mean, do we have a license? 

Q. Yes. A. Yes, sir. 
Q. What does that cover? A. Why, mostly 

sanitation. 
Q. Sanitation? A. Sanitary license; you have 

got to have your plant sanitary before they pass 
it, and then they will issue a license; that is only 
issued for a period of six months and renewed. 

Q. ,vhat happens then? A. You get it renewed. 
Q. In order to get a renewal, is there an inspec-

tion made? A. Yes, sir. 
Q. By whom? A. Yes, sir; by the State Board. 

Mr. Rinzler: I object, if Your Honor 
please; it applies to sanitation only. 

The Court: I suppose, if it applies to 
sanitation only, we are not particularly in-
terested in it. 

Mr. Reed: Let me ask one n1ore question. 

Q. What does that particular inspection in-
clude? A. The inspection is of the cleanliness of 
the plant, cleanliness uf the syrup, everything that 
goes into the bottle, and the washing of the bottle, 
the plant; it is just a question of sanitation, that is 
all. 

Q. It has nothing to do with the process of fill-
ing, capping and labeling the bottles then? A. I 
do not think so. 

111 

Matthew Andronico, cross. 

Q. Just one more question. After you have 
filled these bottles that are upon the table, do you 
make any inspection to determine whether any of 
them are broken? A. No, sir. 

Q. What is done with the1n? A. "\Vhat do you 
mean, the bottle? 

Q. Yes. A. Whether we inspect the bottles? 
Q. Yes. A. No. 
Q. You do not inspect the bottles? A. We can 

see that ,vhen we label them, if they are broke. 
Q. Then the label is put on after they are- A. 

(Interrupting) After they are filled. 
Q. After they are filled, at that time, you say you 

could see whether or not there is any break in the 
bottle? A. Yes. · 

Q. Then, there are covers put on and they are 
put in boxes? A. Yes, sir. 

Q. vVell, is there any possibility in these ma-
chines that fill them of giving a different pressure 
to different bottles? A. No. 

Q. So that the bottles that come off at a cer-
tain temperature have all the same pressure in 
the1n? A. Approximately the same pressure. 

Q. Approximately, that means within what vari-
ation? A. · )Vell, the only variation that you pos-
sibly could get ,vould be if there is a part of the 
rubber that fits over the top of the bottle, if th.at 
should be, for instance, out, a little air could get 
into it or son1ething, why your pressure would be 
lower. 

Q. Yes. A. You are bound to lose a certain 
a1nount of pressure. 

Q. I think your pressure of your bottle was sixty 
pounds? A. I think it was, yes. 

Q. How much does that vary in hot and cold 
weather? A. Well, of course, I cannot just tell 
you that unless I make tests. 
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Q. Ordinary sum1ner and winter weather. A. 
There may be a few pounds difference, yes. 

Q. Two or three or mo!'e? A. Oh, sure, possibly 
maybe n1ore. 

Q. Well, what would be the extent? A. Well, 
I couldn't tell unless I had the temperature of the 
bottle and had a test on it. 

Q. vVell, take a bottle that was stored in an ordi-
nary grocery store, office or ho1ne, weather that 
usually comes at that time of the year that this 
accident occurred? A. What do you 1nean, 
whether the pressure would be higher? 

Q. Yes. 

l\1r. Rinzler: I object, if Your Honor 
please; there is no question founded- hy-
pothetical question-upon the evidence 1n 
the case. 

The Court: I will permit it. 
Mr. Rinzler: Exception. 

A. ,v eII, it may be slightly higher, but I couldn't 
tell you exactly how many pounds there would be 
in a bottle. 

Q. Well, would it be ten pounds higher then? 
A. I couldn't say, · because I don't know what the 
conditions are; I don't know what the te1npera-
ture in the store is. 

Mr. Reed: All right; that is all. 

Cross-Examination by lVIr. Rinzler: 

Q. There isn't any doubt about the fact, sir, that 
the warmer the temperature the greater the gas 
pressure? A. Yes, sir. 

Q. The greater the gas pressure, the more liabil-
ity of the bottle to explode; isn't that so? A. Why, 
that depends on the bottle. 
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Q. There is no question, however, about the fact 
that the greater the carbonic gas pressure the 
greater the liability of exploding? A. That is the 
idea. 

Q. And in all events also, it depends upon the 
condition of the bottle; it depends upon whether 
the bottle has a bubble or break, whether it is per-
fect, or imperfect, doesn't it? A. Yes, sir. 

Q. Now, the labeling process is a very speedy, 
swift process? A. It is. 

Q. The labeling process is a process done by 
111achiner y, isn't it? That is so, isn't it? A. Yes, 
sir. 

Q. And they are labeling how many bottles to 
the minute? A. vVell, do you mean mine? 

Q. Yes? A. I will say thirty-five. 
Q. All right. So that it takes how long to label 

each bo tt le? A. Why, two seconds. 
Q. Two seconds? A. Less than two seconds. 
Q. As a matter of fact, the bottle is picked up, 

isn't it, and a number of them are put on the label-
ing machine at one time? A. No, sir. 

Q. \Vhat the ·n? A. A number of them at the 
time are inserted- A. No, sir. 

Q. What then? A. Give 1ne the bottle. There 
are two e111pty cases, one is a filling box, take the 
bottle out, lay it down, the machine comes down 
and labels it; take it off with this hand, take it 
off, put the other one on (illustrating). 

Q. It is a very swift process? A. It is. 
Q. A labeler doesn't look at the bottle and ex-

amine its condition, does he? A. That is right. 
Q. He has got all he can do to put the bottle in 

the labeling machine, then to see that it has got 
something in it; is not that so? A. Yes, sir. 
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Q. So that the bottle inspection is done before 
the bottle gets filled, ,vhile it is being washed? A. 
Oh, no; the inspection is before the bottle is filled, 
yes. 

Q. Now, the only inspection that you make is 
while the bottles are being washed? A. vVhile the 
bottles are coming out of the wash room. 

Q. You do not have an inspection man, do you, 
whose duties are solely to inspect the condition of 
the bottle as to fla,vs? A. Yes. 

Q. Why, the 1nan that inspects your bottles is 
the man that washes the1n? A. Oh, absolutelv 
not; he has got no other duty but to stand there 
and watch them coming through. 

Q. Ho"r many men do you keep to do that? A. 
What do you mean? 

Q. To do that sort of business, of watching the 
bottles? A. One man. 

Q. One man; you have one man all of the year 
round? A. We have one 1nan all of the year 
round. 

Q. IIow many thousands of bottles do you wash 
at your plant in the very hot summer time when 
business is very, very heavy? A. Well, I couldn't 
tell vou off-hand. ., 

Q. Well, you bottle hundreds of boxes per day, 
don't you? A. Yes, sir. 

Q. Twenty-four bottles per case; ho,v many 
hundreds of boxes do you bottle per day in the 
go.od hot summer weather? A. Why--

Q·. ( Continuing) In the good old summer time? 
A. (Continuing)-! should say six or eight hun-
dred boxes. 

Q. And the whole process is a very speedy orte 
in a plant like yours, isn't it? A. It is. 

Q. Everything is operated by the process of ma-
chinery, isn't it? A. Everything is by machinery. 
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Q. Eight hundred boxes at twenty-four to the 
box ,vould be something like 19,000 or 1nore bot-
tles, wouldn't it? A. Yes. 

Q. Your man that inspects these bottles goes to 
"'Ork at what hour of the day? A. Eight o'clock. 

Q. Eight o'clock; his lunch hour is at twelve? 
A. Yes, sir. 

Q. When does he come back after lunch? A. 
One o'clock. 

Q. And he works until five? A. So1ne ti1nes six. 
Q. So he works eight to nine hours a day? A. 

That is right. 
Q. You mean to say that one man during that 

process can examine nineteen thousand bottles in 
an eight hour working day? A. I will say that he 
can, with the facilities that he has with that ma-
chine, he can. 

Q. How do you reconcile that statement, Mr. 
Andronico? A. (Continuing) He has a batch of 
eight bottles at one time, and he can look right 
through the whole bunch. 

Q. He looks right through; he doesn't pick it up 
to look into it, does he? ·A. He does not have to. 

Q. As the bottles are slipping through, he just 
looks at it, and they slide through a nun1ber per 
second, don't they? A. Oh, no; they slide through 
at the rate of about sixty a minute. 

Q. Sixty a minute? A. That is one a second. 
Q. That is one a second? A. That is one a 

second. 
Q. They slide through rather rapidl y ? A. They 

do not slide through; they are resting there. 
Q. How long has he each bottle before his eyes 

during that process? A. One second. 
Q. And he just looks at the whole bottle? A. 

He looks at the whole bottle; that is ,vhy he can 
tell if there is a crack in it; that is the idea. 

Q. That depends upon whether he sees it? A. 
Yes. 
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Q. If the crack is b~neath the bottle, he cannot 
see it? A. Yes, he can; your bottle don't say in 
that position. 

Q. Well, in that position? 

Mr. Rinzler: Does the jury see? 

A. In that position (illustrating). 
Q. And by holding the bottle in that diagonal 

position, you say to this court and jury that the 
man, doing that process, he can determine 

_ whether the condition of the bottle is good or 
_ safe? A. Not under that condition, the way you 

have your bottle, but ·with a strong light under-
neath he can see it. 

Q. What kind of light? A. Electric light. 
Q. Holding it that way ·with an electric light he 

can see? A. Yes, sir. 
Q. In that second's process? A. Yes, sir. 
Q. Sec a bottle per second; is that right? A. 

Yes, sir; that is right. 
Q. And a man ,vorking steadily for eight hours 

that way, with the exception of one hour for lunch, 
washing nineteen thousand bottles per day, when 
business is good-? A. Yes. 

Q. In August it is good, isn't it? A. Someti1nes. 
Q. Well, as a rule it is the best in July, August 

and September? A. Sometimes. 
Q. As a rule, sir? A. As a rule, it is best in June. 
Q. Well, June, July and August? A. I will say, 

as a rule, it is best in June. 
Q. Are June, July and August your best months 

in the bottling season? A. Somethnes. 
Q. As a rule? A. As a rule, yes. 
Q. Isn't it better than October, November and 

December? A. It is. 
Q. Isn't August better than October, November 

and December? A. It is. 
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Q. And isn't it better than January or February? 
A. It is. 

Q. You have one man doing that particular in-
spection work, have you not? A. Yes, sir. 

Q. No relief man, is there? A. Oh, yes. 
Q. When? A. Well, if he happens to be sick, 

there is always somebody to take his place. -
Q. Sometimes you have a substitute relief man 

to take his place when he is off duty on account 
of illness or other reason? A. That is right; I 
have done it myself. 

Q. This bottling process on your bottling ma-
~hine is also a speedy process, isn't it? A. It is. 

Q. First the syrup enters into the bottle? A. 
That is right. 

Q. The quantity and the quality of the syrup 
has some effect upon the pressure of the beverage 
itself, hasn't it? A. It has not. 

Q. None at all? A. What do you 1nean? Other 
than to flavor it. 

Q. You say that neither the quantity of the 
~.yrup nor the quality of it have any effect upon 
the pressure of the gas in it? A. No, sir . 

Q. Does the quantity of beverage or the syrup 
or the water in the bottle have any effect upon 
the beverage? A. It has not. 

Q. Is it not a fact, sir, that if this bottle, D-HJ, 
·were bottled higher up, to the top of the neck, 
would there not be a greater liklihood or danger 
of explosion? A. Absolutely not at all. 

Q. None at all? A. Absolutely not. 
Q. Suppose Lhis bottle was filled right to where 

the cap is, wouldn't there be a greater danger of 
explosion? · A. No, it would not. 

Q. Why do you bottle it up to this point? A. 
Because it looks better. 

Q. Because it looks better? A. Yes. 
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Q. You are in business for looks? A. That is 
half of the business. 

Q. Do you sell the public looks or quality? A. 
They are all selling the label. 

Q. In the dry ginger ale? A. That is the idea; 
they are all selling the label. 

Q. You are selling the label? A. That is part of 
the game. 

Q. In the head of the bottling machine which 
comes do,vn over the top of the neck or 1nouth 
of the bottle, it has included within it a rubber 
throat, hasn't it? A. Yes, sir. 

Q. And that rubber throat is a guard or pro-
tection against explosion while bottling, isn't it? 
A. No, sir. 

Q. ,vhat is that for? A. That rubber throat is 
simply to hold that bottle in position so that there 
is no leakage ,vhile filling. . 

Q. The rubber throat comes around like that, as 
I am indicating? A. Comes down a little bit 
further. 

Q. But around it as I have indicated? A. Some-
thing about that. 

Q. That is half an inch thick? A. It is an inch 
thick in 1ny machine. 

Q. That does protect the bottle from the prcs-
~ure of the head of the machine coming down 
upon it? A. It does not. 

Q. It does not? A. Not at all. 
Q. Not one bit? A. Not one bit. 
Q. fhat rubber does not protect the top, does 

not protect the bottle from exploding? A. That 
is not the purpose of the rubber. 

Q. I didn't ask you about the purpose. Do you 
mean to say to this court and jury that that inch 
rubber throat which is in the head of the machine, 
about an inch thick, does not protect or guard the 
bottle from exploding in the filling process? A. 
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vVhat do you mean; it is no protection, that is not 
the purpose. 

Q. No,v, we will see about that? A. That is not 
the purpose of the rubber, as I said. 

Q. So that that is not the purpose of it, that is 
to protect or guard the bottle in any degree? A. It 
does not. 

Q. Had it not been for the fact that the rubber 
comes around the bottle in this way, then metal 
would touch _ the bottle, wouldn't it? A. There 
would be nc,thing touching · the bottle. 

Q. Nothing at all? A. No, sir. 
Q. Isn't there a metal presser that comes down 

on the bottle? A. No, sir; it is what we call a 
leather washer. 

Q. I 1nean, there is some 1netal that comes down 
on the bottle? A. It is a sealing throat that conies 
down. 

Q. Is the sealing throat made of metal? A. It 
IS. 

Q. And the rubber closes in tight? A. No, no. 
Q. No? A. The rubber goes below the seali _ng 

throat. 
Q. Doesn't it close in tight around the bottle? 

A. That goes down further. 
Q. Tight, though, doesn't it? A. Yes. 
Q. And that does not protect, or guard the bottle 

from exploding? A. It does not. 
Q. And that is an inch thick? A. That is an 

inch thick. 
Q. Now, Mr. Andronico, rough handling affects 

the bottle, doesn't it? A. Well, I don't know what 
you 1ncan by rough handling. 

Q. ,v ell, shaking up? A. Well, no. 
Q. Not a bit? A. Not unless they come against 

or in contact with heavy metal that will bump it. 
Q. They will explode won't they then? A. Yes, 

it will break the glass sometin1es. 
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Q. Suppose you agitated it or shook it up 
roughly with the hand, that has no effect on it, 
you say? A. It has not. 

Q. Have you ever seen bottles explode? A. 
Have I ever seen bottles explode? 

Q. Yes. A. Yes. 
Q. I-lave you ever seen bottles fly up, fly about? 

A. No, sir; not fly about, just break off. · 
Q. Doesn't it happen that people working in the 

bottling plant are injured from bottles exploding? 
A. From seltzer bottles. 

Q. From all bottles? A. No. 
Q. As a matter of fact to protect you from in-

juries against flying glass, you carry workmen's 
compensation - ~. We do not carry--

Mr. Wright: I object to that. 
The Court: I sustain the objection. 

A. (Continuing) That is a legal require1nent. 
Q. But you do know that people working in the 

plant, ·working in the plant when bottling is going 
on, are at times injured by flying glass, don't you? 
A. I do; yes, sir. 

Q. And the bottlers at times are cut by the 
pieces, aren't they? A. They have been. 

Q. Yes, and they have been cut severely, suf-
fered permanent scars, gashes in the face, haven't 
they? A. By seltzer bottles. 

Q. By soda bottles as ·well? A. I do not know 
of arty. 

Q. You do not know of any? A. Not 1n my 
plant. 

Q. Haven't they been cut in the palm of the 
hand from the glass of a soda water bottle? A. I 
have seen them cut-

Q. (Interrupting) Such as I am no-w showing 
you? A. (Continuing)-but not from explosions, 
but from breaking a bottle. 

, 
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Matthew Andronico, ·cross. 

Q. Mr. Andronico, you have been asked if you 
had not seen them cut in the palm of the hand, 
such as this scar, as a result of a cut coming from 
an exploded bottle, the pieces of glass flying and 
injuring one's hands, such as I have? A. I have 
not. 

Q. You have not? A. Not in my plant. 
Q. Have you seen it in anybody's plant? A. I 

have not. 
Q. You have seen seltzer bottles explode? A. 

I have seen seltzer bottles explode. 
Q. If there is enough pressure in the ginger ale 

bottle, the pieces of glass from that bottle, when it 
explodes, can also fly about, can't they? A. Well, 
but there is this difference-

Q. I say, if there is enough pressure? A. Yes, 
sir. 

Q. If the bottle explodes, if there . is nothing 
about the bottle to protect it or to guard it, the 
pieces ,vill fly about- A. Yes, sir. 

Q. -is that so? A. Yes, sir. 
Q. You have had your knowledge about the bot-

tling business for a number of years-you say five 
yea r s steadi ly? A. Five years. 

Q. You say that you never heard of a bottle 
bursting or ~xploding once it left your plant? A. 
I have not. 

Q. Why, don't the drivers ever bring back bot-
tles that have exploded, sir? A. Why, I have, yes, 
from moving around, striking the packing cases 
against each other. 

Q. From explosions? A. I haven't seen any 
from explosion. 

Q. You haven't seen any from explosion? A. 
From explosion, no. · 

Q. Don't the caps at times blow off? A .. I didn't 
see the caps fly off. 
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Nlatthew Andronico, cross. 

Q. Have you heard of it? A. I have heard of 
it, yes. 

Q. And the higher the temperature by weather 
or warmth, the higher the pressure? A. Yes, sir. 

Q. The higher the pressure the greater the dan-
ger of explosion; is that right? A. Yes, sir. 

Q. You, of your o,vn personal knowledge, do 
not know how many pounds of pressure that bot-
tle that exploded and injured Mrs. Noonan con-
tained, do you? A. Why, excepting that it was 
bottled under a certain pressure. 

Q. Well, that is from hearsay, what you have 
been told by one of your workman? A. What do 
you 1nean? 

Q. Well, do you supervise every bottle that goes 
through the machines? A. I supervise the plant. 

Q. Are you there every minute of the day? A. I 
am there every day; sometimes I am out. 

Q. Who is there is your place today? A. Why, 
one of the members of the firm. 

Q. Well, that happens now and then that you 
have got to be away from the plant, doesn't it? 
A. Yes, sir. 

Q. So that you may now know whether you were 
present when this particular bottle was filled or 
not, do you? A. Oh, I cannot tell, no. 

Q. You have no personal knowledge of how 
many pounds of carbonic gas pressure it con-
tained, have you? A. I could not unless I tested 
the bottle. 

Q. Very well; freezing of the beverage like,vise 
has a tendency to cause the bottle to burst or ex-
plode? 

l\,fr. vVright: I object to that. 
The Court: No evidence about freezing 

in August. 
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Matthew Andronico, cross. 

Q. The sun shining through the door and that 
coming upon the bottle, warming the beverage, 
would have a likelihood or tendency to cause the 
bursting or explosion of the bottle, wouldn't it? 
A. It would . increase the pressure; I do not think 
it would burst. 

Q. Increasing the pressure would have a ten-
dency to cause bursting or explosion of the bot-
tle? A. I do not know. 

Q. It could, though, couldn't it? A. I do not 
know. 

Q. If the pressure were increased high enough 
by that sun or warmth, that could have a tendency 
to cause an explosion of the bottle, couldn't it? A. 
That depends on how high. 

Q. If it was high enough, it could have that ten-
dency? A. I don't understand what high enough 
means. 

Q. You did say the higher the temperature the 
greater the danger of explosion? A. Yes, sir. 

Q. So that if this bottle of beverage ,vas warmed 
sufficiently by the temperature of the heat of the 
sun, the greater the danger of the bottle exploding, 
is that right? A. Right. 

Q. You do not say, sir, that you can guarantee 
that once the bottle leaves your plant, that it can-
not explode, can you? A. Well, of course, you 
have got to realize that there is different condi-
tions under which an explosion might be possible. 
I cannot guarantee anything, I cannot guaran-
tee --

Q. All right. A. (Continuing) - anything about 
breakage, as far as the bottle is liable to breakage, 
after it is delivered off the wagon or truck. 
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Matthew Andronico, cross. 

Q. No, aside from breakage against or striking _ 
the bottle against a hard substance , you would not 
undertake to make any such guarantee, that there 
are conditions under which it might not explode? 

Mr. Wright: I object to that. 
The Court: I sustain the objection. 

Q. You do not indicate on the label the number 
of pounds of carbonic gas pressure? A. Vv e do 
not. 

Q. You do not indicate that to the public? A. 
We do not. 

Q. Or indicate it to the company? A. Not that I 
know of. 

Q. Even if a paper like P-6 is over such bottle, 
and it explodes, the glass ,vill pierce through the 
paper, won't it? A. The explosion is not strong 
enough to dri ve th e glass through the paper. 

Q. Will it pierce the paper? A. It will not 
pierce th e p ap er. 

Q. It will not pierce the paper? A. It will not. 
Q. Now, th er e a r e different kinds of carbonic 

gas pressure , aren't there? A. I do not under-
stand your question. 

Q. Well, there is the liquid carbonic gas pres-
sure, isn 't there? A. Well , that is- -

Q. Isn't there? Isn't there liquid carbonic pres-
sure? A. There is the liquid carbonic gas under 
intense pressure. 

Q. Used for gas in bottling be verages ? A. Yes, . sir. 
Q. And there is the Natural Carbonic located in 

Newark? A. Yes, sir . 
Q. Th er e is th e General Carbonic Gas? · A. Lo-

cated in New York. 
Q. Prob abl y a dozen or mor e in the eastern part 

of this country , aren't ther e ? A. Yes , sir. 
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Matthew Andronico, cross. 

Q. Are th ey all al ike as far as pressure is con -
cerned? A. , vhy, yes. 

Q. Do n 't they vary, l\iir. Andronico? A. They 
will vary in the different te1nperature, yes. 

Q. Yes? A. Tli ey do. 
Q. \Vha t causes caps to fly off, Mr. Andronico? 

A. I ca n not tell you; I never seen any fly off. 
Q. You have heard about it? A. Well, yes, I 

have. 
Q. You do not k now what causes that? A. vVell, 

it is probable that may be due to improper cap -
ping . For instance, in the old days there used to 
be mor e of that used to happen because they had 
bad machines and the proper power was not ap -
plied in putting the caps on. 

Q. Son1etimes it comes from improper capping, 
you say? A. Yes . 

Q. Som etimes from too high temperature? A. 
No, sir . 

Q. So1netimes from too much gas pressure? A. 
No, sir . 

Q. If it charg e, I mean, - A. No, sir. 
Q. So that in your opinion a bottle containing as 

111uch as fifty pounds of gas pressure can never 
burst or explode unless the temperature becomes 
too high? A. If it becornes too hot. 

Q. \Vell, unless it beco1nes hot enough? A. 
Well, it may, if H is too high, yes . 

Q. All right, assume, sir, that the bottle that ex -. 
ploded and injured Mrs . Noonan, did not explode 
as a result of a contact of that bottle or its strik -
ing another hard substance, can you give what in 
yo ur opinion is the probable cause of that explo -
sion? A. I cannot. 

Q. Can you assign to this court and jury any 
cause, if that bottle did not strike some hard sub -
stance? A. I cannot. 
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Matthew Andronico, cross. 

Q. You qualified yourself as a expert, have you 
not? A. I have not. 

Q. Do you say, sir, that you are an expert inso-
far as the testimony that you have given in this 
court, in this case? 

The Court: Expert on what? 
Mr. Rinzler: Expert on these various 

tests. 
Mr. Wright: He has not qualified as an 

expert, if Your Honor please, and he has not 
testified as an expert; he has testified to 
what he personally knows about it. 

Mr. Rinzler: If you say he is not testified 
as an expert---

Q. Well, sir, then you cannot give us an opin-
. ? A N . 1011, can you. . o, sir. 

Q. Providing that you should assu1ne that this 
bottle did not strike against some hard substance, 
and that that was not the cause, you could not give 
any possible cause of that explosion, could you? 
A. I cannot give any possible cause at all, because 
I do not know anything about ,vhat happened. 

Q. You could not give any possible cause, could 
you? A. No, sir. 

Q. If you should eliminate the striking the bot-
tle against some hard substance? A. No, sir. 

Q. You have heard fro1n customers that bottles 
explode, haven't you? A. I have not. 

Q. Haven't heard that report at all? · A. I have 
not. 

Q. Did not the manager of the Great Atlantic & 
Pacific Tea Company report that to you? A. This 
very bottle? 

Q. Yes. A. Yes. 
Q. Did he report other bottles that were found 

in the boxes broken? A. I do not know. 
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1,1atthew Andronico, re-direct. 

Q. Don't know. ,,Then did you get this tester 
that you have used here? A. This particular 
tester? 

Q. Yes. A. Oh, I think, a couple of months ago, 
but I have owned other testers. 

Q. Well, when did you get this one? A. Oh, a 
couple of months ago. 

Q. Did you get this one to be used in this case? 
A. I got that to test bottles for myself. 

Q. For this case? A. For this case and myself. 
Q. Well, where are some of the other testers 

that you own? · A. Why, home. 
Q. Home. If the bottle is too brittle and the 

quality of the glass not quite strong enough, the 
carbonic gas pressure has a tendency of causing 
the bottle to burst or explode, ha _sn't it? A. I don't 
know what you mean by "brittle." 

.. Q. If it is not strong enough to hold carbonic 
gas, it ,vill explode, won't it? A. She will explode 
while filling, yes. 

Q. And after it is too? A. No, sir. 
Q. I just want to ask this one. You have never 

seen or heard of a bottle .bursting or exploding 
containing carbonic gas pressure after it was filled, 
have you? A. No, sir. 

Q. Is your plant a heated one? A. No, sir. 
Q. You have never came in in the morning and 

seen exploded bottles in your factory? A. No, sir. 
Q. And you have never heard of that? A. No, 

Sir. 
Mr. Rinzler: That is all. 

Redirect exa1nination by Mr. Wright: 

Q. With reference to this gauge, D-1, a part of 
that gauge is co1nposed of rubber which goes over 
the cap at the point ·where the drill goes through, 
is there not? A. Yes, sir. 
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Matthew Andronico, re-cross. 

Q. Is this the rubber, this central piece here? 
A. Yes, sir. 

Q. If that rubber gets hard or worn, of course, 
it does not operate as thoroughly as when it is soft 
and pliable, does it? A. It is liable not to be 
accurate. 

Q. That is the standard gauge made and used 
for the purpose of testing bottles, is it not? A. 
Yes, sir. 

Q. Made by what company? A. Liquid Car-
bonic Co. 

Q. They are manufacturers of what? A. They 
are manufacturers of bottlers' accessories, any-
thing you ,vant in the bottling line. 

Q. They manufacture carbonic gas? A. They 
manufacture gas too. 

Q. No,v, in the labeling of these bottles, you say 
that is done by machine? A. Yes, sir. 

Q. In the handling of the bottles, to put the caps 
on, that is done by individuals; isn't that by hand? 
A. You mean the caps around, the paper covers? 

Q. The paper caps, or wrapper? A. Yes, sir. 
Q. Does he have an opportunity to observe the 

bottles, the man that puts these wrappers on? A. 
Why, if the bottle is broken, there would not be 
any liquid in it; that he would know before he 
gets the bottle in his hand. 

Q. If you took up a bottle like that? A. If it is 
broken there would not be any pressure in it. 

Q. Did you ever notice, or ever find, a bottle 
which was broken after it had gone through the 
labeling machine? A. No, sir. 

. Recross-examination by Mr. Rinzler: 

Q. These covers, P-6, are just put on in this man-
ner, the man in charge of that particular duty 
picks up the bottle with one hand, slips the cover 
right over it, dosen't he? A. Yes. 
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Max A. Kretschmar, recalled, direct. 

Q. So that his duty is in no sense those of a m an 
who is inspecting the bottles? A. I don't know. 

Q. \Vhat do you mean? A. I do not know. 
Q. His duty is not to pick up the bottle to inspect 

it? A. No, sir. 
Q. But his duty is solely to slip these covers on? 

A. Yes, sir. 
Mr. Rinzler: That is all. 

(\Vitness excused.) 

l\1AX A. KRETSCHMAR, previously sworn, 
called. 

Direct examination by Mr. Brown: 

Q. You remember Mr. Noonan on the stand this 
morning saying that he called upon you the day 
after this happened and had a conversation with 
you; will you just tell us what that conversation 
was? A. It was the same day; it was right after 
the accident, he came in and asked 1ne to show 
the bottle to him, how it had occurred, and I 
showed hin1 the bottle and I told hiin ho w it oc-
curred and ·where it occurred, and I do think he 
asked me if we had ever had any bottles break 
before, but I told him, "No, that there was never a 
bot tle broke in that manner, in that way." We 
have found bottles broken in the cases upon deliv-
ery but there were never any bo ttles break in the 
store, and I have come in the store to find the tops 
off the big soda water bottles but I did not know 
how the y got off; I know . I seen them off in the 
morning , but I have not told him that I had seen 
them co1ne off. 

Q. Did you ever tell him you had seen explo-
sions like that happen before? A. I did not. 
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Max A. Kretschmar, recalled, cross. 

Q. Didn't you testify yesterday that you had not 
ever--

Mr. Rinzler: I object to that. 
Q. Have you ever seen explosions like that occur 

before? A. Never. 
Mr. Bro-wn: That is all. 

Cross-examination by Mr. Rinzler: 

Q. Tell the court and jury, Mr. Kretschmar, as 
best as you can, what caused the explosion, if you 
can tell us. 

Mr. Brown: I object, calling for a con-
clusion. 

The Court: Yes, I think so; I sustain the 
objection. 

Q. Can you tell what caused the · explosion? A. 
I do not know; I just put it in the box and it 
burst. 

Q. You do not know what caused the explosion 
nor how it came about? A. No, I couldn't tell. 

Q. You say you came in mornings and found the 
caps blown off the top of the bottle; is that right? 
A. Off the soda water bottles. 

Q. Soda water? A. Soda water, no ginger ale. 
Q. They are made the same way as this? A. 

They are bigger bottles. 
Q. You mean higher bottles? A. Quart bottles, 

I think they are. 
Q. Yes, but the same kind of glass. A. White 

bottles. 
Q. White bottles? A. White bottles. 
Q. And the caps you saw blown off? A. I have 

seen caps off. 
Q. But they were not off the night before when 

you left the place? A. Positively not. 

. . 
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Michael Noon.an, recalled, direct. 

Mr. Rinzler: That is all. 

(Witness excused.) 

Mr. Brown: That is our case. 
lVIr. vVright: \Ve rest. 

(Defendants rest.) 

The Court: Any rebuttal? 
lvlr. Rinzler: Yes, l\1r. Noonan take the 

stand. 

(Plaintiffs' rebuttal.) 

MICHAEL NOONAN, recalled in rebuttal. 

Direct examination by Mr. Rinzler: 

Q. When you spoke to l\1r. Kretschmar about 
,vhether or not he had ever before seen bottles ex-
plode, did he say "No"? A. He told me, "Yes," he 
said. 

lvlr. Rinzler: That is all. 

(No cross-examination.) 

Mr. Rinzler: We rest, sir. 

(Plaintiffs rest.) 

Mr. Reed: If Your Honor please, may I 
just 1nake a motion? I would like to call 
your attention to one or two cases. 

The Court: Suppose you first state your ' 
motion. 
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Testimony. · 

The Court: (After discussion) The mere 
explosion, in my judgment, raises the ques-
tion of res ipse loquitur. The plaintiff yes-
terday undertook to introduce some reasons 
yesterday which he was not obliged to do, 
and if the reason which he advanced, viz., 
as to pressure was the only reason, why the 
jury would doubtless find that you had 
nothing to do with the pressure. If the doc-
trine of res ipse loquitur applies, I could 
not direct a verdict, for that is a jury ques-
tion. * * * If the doctrine does not apply, 
then I am ,vrong, but if. it does I think it is 
a jury question. For that reason, I ,vill 
deny the motion. 

Mr. Reed: I ask an exception. 
Mr. Wright: Now, if Your Honor please, 

in behalf of the Fairmount Bottling Com-
pany, I desire to ask your Honor to direct 
a verdict upon the ground that there is no 
negligence shown against the1n, and that, 
on the contrary, they have shown by the 
undisputed evidence that they have pro-
·duced, these bottles from reputable con-
cerns, that they have used due care in apply-
ing the gas press _ure to the products of their 
man1~facture, and that they have used no 
higher gas pressure in the filling of the bot-
tle than is generally used and which is 
shown to be safe by the tests. 

The Court: \Vell, the sa1ne situation 
seems to be present now as was present on 
your motion for a non-suit. The witness 
presented by the plaint1ff says that thirty-
five pounds was the limit and that if it were 
more than thirty-five pounds the bottle 
would explode. Whether that is true, or 

... 
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not, I suppose is a jury question rather than 
for me. 

Mr. vVright: Perhaps it is, if it is limited 
to that, coming down to that. 

The Court: I cannot deal with it if it is 
a jury question, I suppose. When one man 
comes up and says that a certain thing is a 
fact, and another witness co1nes up and says 
that that is not true, that creates a question 
for the jury to decide. I "rill den y the 1no-
tion, and you may have an exception. 

lVIr. Wright: I ask Your Honor for an ex-
ception. 

The Court: Yes. 
lVIr. Reed thereupon summed the case to 

the jury on behalf of the Defendant Great 
Atlantic & Pacific Tea Company. 

Mr. vVright thereupon summed the case 
to the jury on behalf of the Defendant Fair-
mount Bottling Company. 

Mr. Rinzler thereupon summed the case 
to the jury on behalf df the Plaintiffs. 

Thereupon the Court charged the Jury as f al-
lows: 

MEMBERS OF THE JURY: 

This is an action brought by Christina Noonan 
and Michael Noonan, her husband , against the 
Great Atlantic & Pacific Tea Compan y and the 
Fair1nount Bottling Company, defendants, to re-
cover damages which these plaintiffs allege they 
suffered through the negligence of both defend-
ants. Now, there are two plaintiffs, Mrs·. Noonan 
and Mr. Noonan; therefore it will be necessary for 
you to render two separate and distinct verdicts, 
either for damages or for no cause of action, be-
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cause there are two separate and distinct causes 
of action set up in the complaint. 

The plaintiffs allege that on August 14, 1925, the 
A. & P. Co1npany conducted a grocery store in 
Passaic; that it had purchased soda water from 
the defendant, the Bottling Company, and had 
such ginger ale for sale; that Mrs. Noonan was a 
customer of the grocery store and was in the store-
room for the purpose of making purchases, not of 
ginger ale but of other groceries; that another 
custon1er of the store was purchasing s01ne ginger 
ale, and that when the clerk who was ,vaiting upon 
her put one of the bottles of ginger ale in a con-
tainer for the purpose of being carried home by 
this customer; that suddenly and without any 
warning the bottle exploded with a loud report 
and that a portion of the neck of the bottle under 
the cap fle·w and struck Mrs. Noonan upon the 
nose; that the cap remained upon the bottle, in-
flicting upon Mrs. Noonan certain injuries of 
which she no,v complains and for which she seeks 
compensation at your hands. H·er husband seeks 
damages for the inconvenience and the expense 
which he suffered, because of such injuries to Mrs. 
Noonan. 

Now, where there are any disputed questions of 
fact, it becomes your function first to settle and 
determine ·what the facts are, and then when you 
have settled the facts to apply to those facts as 
you find them the rules of law ,vhich the court 
gives you for your guidance. These rules of law 
which the court gives you, you must accept as to 
the law, and not undertake to determine the case 
upon any ideas of your own as to ,vhat the law is 
or as to what the law ought to he. You are the 
sole judges of the facts, but the court is the judge 
of the 11.w. 
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This plaintiff claims that this bottle, in common 
with others, ,vas charged too high with carbonic 
gas, and says that it was charged to fifty pounds 
and that thirty-five pounds is the maxi1nu1n num-
ber of pounds which a bottle of that character will 
stand without exploding, and allege 's that as one 
of the grounds of negligence in this case. 

Now, there are two defendants in this case, the 
A. & P. Tea Company and the Bottling Company, 
and their duties or obligations to this plaintiff, 
l\1rs. Noonan, are somewhat different, and so the 
court will attempt to outline to you the obligations 
which rested upon each def end ant. 

Taking up first the question of the A. & P. Tea 
Company, in that case, the fact of the occurrence, 
that is, the explosion of the bottle, bespeaks neg-
ligence which calls upon the defendant to excul-
pate itself from the legal inferences or presump-
tion of negligence arising therefrom; but it does 
not necessarily follow that because that doctrine is 
pleaded that there must be a verdict against the 
A. & P. Tea Company. You will note that I said 
while there was a presumption of negligence that 
arose from the circun1stances of the explosion 
which called upon the defendant, the A. & P. Tea 
Company, to exculpate itself from any presump-
tion of negligence, the question thus presented for 
your consideration is as to ,vhether or not the de-
f end ant has exculpated itself, and if you find that 
there was no negligence on the part of the em-
ployees of the A. & P. Tea Company, then, of 
course, there could be no verdict against the de-
fendant, because the basis of a right of recovery 
against either or both defendants is negligence, a 
failure to exercise reasonable care. 

Now, the defendant A. & P. Tea Company says 
that it has thus exculpated itself from such pre-
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sumption of negligence, that it has shown that it 
has performed its full duty of exercising reason-
able care upon the part of its agents or servants 
as to the safety of this customer, that there ,vas 
nothing else which it could have done. 

If this explosion arose because the bottle was 
too highly charged, then, of course, - while it is 
for you to say,-you could hardly expect that the 
A. & P. Tea Company would be called upon to 
open and inspect each bottle or to test each bottle 
as to ,vhether it was too highly charged o'r not, 
nevertheless its obligation was to exercise reason-
able care for the safety of its customer, lWrs. Noon-

• 
an; and ... - you find that it has not exculpated it-
self from the presu1nption of negligence, then, of 
course, there would be a verdict against the A. & 
P. Tea Company. On the other hand, if it has ex-
culpated itself, that is, shown that there was noth-
ing more it could or should have done in the ex-
ercise of reasonable care for her safety, then, of . 
course, your verdict as to the A. & P. Tea Co1npany 
would be no cause of action. 

Taking up now the question of the liability of 
the Bottling Company, as to that company the 
doctrine of the presumption of negligence by the 
happening of the accident does not apply. As to 
that company, the burden of proving the negli-
gence by a fair preponderance of the evidence 
rests upon the plaintiffs; and if they do not prove 
that the Bottling Co1npany, or its agents and serv-
ants ,vere negligent, that is, failed to exercise rea-
sonable care, and that such failure to do so ,vas 
the proxin1ate cause of the injuries to Mrs. Noon-
an, then they cannot recover against that defend-
ant. 

The obligation or the rule of law applicable to 
that def end ant is that it is not an insurer that the 
bottles are free of .defects, but it is only under a 
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duty of exercising reasonable care to ascertain by 
proper and reasonable tests and inspections 
whether the bottles are reasonably adequate for 
the purposes for which they are made. 

The plaint:iffs, so far as I can recall it-you must 
be the judges-introduced no evidence in their be-
half as to what inspection or test the defendant 
made. The defendant through its president, Mr. 
Andronico, has outlined to you the tests or in-
~pections, w4ich it is alleged by the def end ant 
Bottling Company were 1nade to ascertain the con -
dition of the bottles. The defendant Bottling 
Company says that it purchased second-hand bot-
tles, that is, bottles which had previously been 
used by the Canada Dry Con1pany, as I recall it, 
and that it purchased those upon the theory that 
having once been used, they have been tested and 
that it had a right to assume that having withstood 
the first test it would withstand the second test. 

Now, of course, before you can award a verdict 
against the Bottling Company for failure to make 
reasonable inspection or tests, you must find by a 
fair preponderance of the evidence that it did not 
make such tests or inspection, and that its failure 
to do so was the proxiinate cause of the plaintiff's 
1nJur1es. 

But there is another charge of negligence which 
the plaintiff urges against this def end ant. The 
plaintiff says it was negligent in that it charged the 
bottles at too high a pres sure with carbonic gas. 
The plaintiff says that the maximum which a bot-
tle of the character ,vkich you have before you 
and which exploded in this case-the maximum 
which it will stand without explosion is thirt y-five · 
pounds, and that the defendant concededly in this 
case charged its bottles to appro ximatel y fift y 
pounds, thus presenting a sharp conflict of fact for 
your solution, the burden of proving th e negli-
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gence by _ a fair preponderance of the evidence 
resting upon the plaintiff. 

The defendant says that this allegation is un-
true. The defendant says that it is not negligence 
so to charge the bottles to fifty pounds pressure, 
and says that a bottle will not explode if it is 
charged in excess of thirty-five pounds, and says 
that it has amply de1nonstrated the falsity of that 
charge by the presentation of numerous samples 
of bottles which arc charged in excess of that 
amount. The def end ant says that it has made 
three separate tests of other ginger ale bottles of 
a similar or a like character in shape aud qual-
ity of glass, first, I think, in April, when it tested 
Canada Dry, in which the highest pressure was 
forty-eight pounds, the lowest, forty-five; and an-
other test of another brand, the result of ,vhich 
was forty-eight pounds high and forty-six pounds 
lo,v; that yesterday it made other tests of similar 
bottles of ginger ale, that the Cliquot Club con-
tained fifty pounds, Silver King, fifty-six pounds, 
Canada Dry fifty-five pounds, O'Keef e's fifty-eight 
pounds; and the defendant says that it has further 
dernonslrated the fallacy of the arguments of the 
plaintiff by Mr. Andronico this morning upon the 
stand testing Canada Dry showing fifty pounds, 
Imperial Dry fifty pounds minus, Silver King fifty-
five pounds, O'Keefe's fifty-seven pounds, and a 
bottle of its own ginger ale showing sixty pounds. 

So that ,vhat the facts are is for you to say. Un-
less the plaintiffs have shown negligence on the 
part of the Fairmount Bottling Co1npany in one 
or the other of these respects and that such negli-
gence was the proximate cause of their injuries, 
they cannot recover against the Bottling Company. 
If they have shown that this def end ant was negli-
gent and that such neglige·nce was the proximate 
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cause of the injuries, then they would be entitled 
to recover against the Bottling Company. 

Now, then, in your verdict, if you find in favor 
of the plaintiffs, you 1nust specify against which 
def end ant, that is, whether against one or both. 
If your verdict is for the defendants, theri your 
verdict is no cause of action. If your verdict is in 
favor of the plaintiffs and against one defendant, 
then your verdict is no cause of action as to the 
other defendant; but you 1nust specify in your 
verdict whether it is against one or both or against 
neither. If your verdict as to both def end ants is 
in favor of both defendants, then your verdict is 
no cause of action. If your verdict is in favor of 
the plaintiffs and against one or both of the de-
f end ants, then you would take up for considera-
tion the question of the damages to ,vhich the 
plaintiffs would be entitled. 

Taking up first the case of Mrs. Noonan, she al-
leges that she suffered a cut over the nasal bone 
from which she suffered nervousness, headaches 
and other injuries. Now, as to the cut over the 
nose, the doctor says that this was healed in ap-
proximately one week, but the plaintiff alleges 
that she has suffered further consequential injur-
ies, that this cut or bruise from the contact with 
this glass has brought about the growth of a polyp 
in ohe of her nostrils which has inter£ ered with 
her breathing and the condition of her throat. The 
doctor who attended her says that he did not ex-
amine her nose or throat, and, as I recall it, no 
doctor ,vho has testified . has supported the con-
tention or made the statement that the polyp is 
the result of the injury which she received on that 
occasion. The only doctor who expressed an opin-
ion upon it, as I recall it, says that it has no con-
nection with the injury which she thus received. 
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Of course, you are the judges of the facts, and 
she can recover only for such injuries as are the 
result of this accident. If the accident, the contact 
with this piece of glass, brought about the growth 
of the polyp, then, of course, she ,vould be entitled 
to recover for pain and suffering brought about by 
the polyp; but if it is not shown by the evidence 
(and the burden of proof rests upon the plaintiff) 
that the polyp is the result of the injuries she re-
ceived upon that occasion, then she could not re-
cover any compensation ior the polyp. 

Having determined from the evidence what 
injuries she received in the accident and what 
injuries are the result of the accident, then she 
would be entitled to reasonable co1npensation for 
any pain and suffering brought about by such in-
juries as she thus received or were the result o:t 
the injuries she received on that occasion, and 
those only. 

Turning now to the case of the husband, the law 
casts upon the husband the obligation of provid-
ing medical attention for his wife, and he says 
that in the discharge of that obligation he was 
called upon to incur an indebtedness of $50.00. 
Whatever reasonable sum, either expended or in-
debtedness he incurred in that behalf, he would be 
entitled to recover. Of course, if his wife does not 
recover, then he cannot recover, because his right 
of action is contingent upon and dependent upon 
his "\\'ife's right of recovery. 

Then the husband alleges that he was deprived 
of the society of his wife by the injuries which she 
received. The husband is entitled to the society 
of his wife, and 11, as the result of any injuries 
which she thus received on that occasion or the re-
sult of the injuries she received, he has been de-
prived to any extent of her society, to the extent 
to whjch he has been thus deprived, he would be 
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entitled to reasonable compensation. 
Those are t~e elements of da1nages which the 

husband would be entitled to recover, if he re-
covers. Whether they shall recover or not is for 
you to say after you have settled the facts and ap-
plied to those facts as you find them the rules of 
law which the court has given you for your guid-
ance. The husband, as I say, cannot recover un-
less the wife recovers. If she does not recover, 
then he cannot recover. You must render two 
separate and distinct verdicts, either in favor of 
the husband and wife for damages or else no 
cause of action, and if you render a verdict in 
favor of the plaintiffs, then you must specify 
against which defendant or both defendants. If 
your verdict is in favor of both defendants, then, 
of course, your verdict is no cause of action as to 
both def end ants. 

I have certain requests to charge on the part of 
the defendant Great Atlantic & Pacific Tea Com-
pany. 

No. 1, I decline to charge. 
No. 2: The Great Atlantic & Pacific Tea Com-

pany is not an insurer of the safety of its customers 
but is required to use ordinary care to protect 
them from injury while in its store. I so charge 
you. 

No. 3, I decline to charge. 
l~o. 4: The Great Atlantic & Pacific Tea Com-

pany cannot be held responsible for negligence, if 
any, of the defendant Fairmount Bottling Com-
pany. I so charge you. Neither defendant is re-
sponsible for negligence of the other. It is only re-
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sponsible for the negligence of its agents or serv-
ants. 

You may retire and when you have rendered 
your verdict, you will be excused until to-morro,v 
morning. 

(The Jury Retires.) 
Mr. Reed: Your Honor will allow me an 

exception for your refusal to charge the 
first and third requests to charge. 

The Court: Yes, sir. 
Mr. Reed: And with your consent, I 

would like to take exception to that part of 
the charge in which you said that the fact 
of the explosion made it necessary for the 
Great Atlantic & Pacific Tea Company to 
exculpate itself from the charge of negli-
gence. 

The Court: All right. 
Mr. Reed: (Continuing) And that that 

rule did not apply to the def end ant Fair-
mount Bottling Company. 

The Court: I don't know whether you can 
except to that or not, but you can take your 
exception. 

Mr. Reed: Your Honor is permitting me 
to take an exception? 

The Court: Yes. 
(No exceptions were taken by the defend-

ant Fairmount Bottling Co.) 

Verdict. 
The jury returned into Court and rendered a 

verdict in favor of the plaintiff Christina Noonan 
and against both defendants in the sum of five 
thousand dollars; and a verdict in favor of the 
plaintiff Michael Noonan and against both defend-
ants in the sum of one thousand dollars. 
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Examination Before Trial. 
Before: Louis A. CowLEY, May 27th, 1926. 

APPEARANCES: 

JOHN B. BROWN, of the firm of Reed & 
Reynolds, for Great Atlantic & Pacific 
Tea Co1npany, a corporation, def end-
ant. 

FEDER & RINZLER, for plaintiffs. 
ANNE J. Eis, stenographer, sworn. 

CHRISTINA NOONAN, sworn, testified as fol-
lows: 

By John B. Brown: 

Q. Mrs. Noonan, you are the plaintiff in this ac-
tion? 

A. Yes. 
Q. And were you in the Atlantic & Pacific Tea 

Store on the corner of Harrison Street and Central 
Avenue, Passaic, N. J., on or about August 14th, 
1924? 

A. Yes. 
Q. About what time of day did you visit the 

store? 
A. About four in the afternoon. 
Q. And will you just describe the layout of the 

store as you enter the store. Is the counter on the 
right or left hand side? 

A. On the right. No, I am wrong, it is on the 
left. 

Q. When you entered the store, where did you 
go? 

A. I stood right near the door. 
Q. In front of the counter? 
A. Yes, near the door. 
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Q. That is, you turned to the left as you went 
into the store? 

A. Yes. 
Q. Did somebody come to wait on you? 
A. Yes, not the manager but the clerk that 

works there. 
Q. And at the time that this accident happened, 

was the clerk attending to your order? Had your 
order been completed? 

A. No. I was just finishing the last article and 
he was figuring out what I had ordered. 

Q. Were you watching his figures? 
A. Maybe I was. I was kind of nervous. 
Q. I mean before you were struck? 
A. I got four articles and I was standing waiting 

for them, and he was figuring on a piece of paper 
and I was looking at him. 

Q. Do you reca11 what the articles were? 
A. No, there were four. 
Q. Did you know what happened? 
A. I thought somebody shot a revolver off. I 

was looking at the clerk. It got my nose and 
touched my head. I couldn't see and was blinded 
for the time being. 

Q. But you didn't see anything coming? 
A. No. I thought I was shot. I just imagined a 

bullet got me right straight that way. 
Q. What did you do for it? 
A. I stood there. The manager came and the 

blood began to come. He · got a large handkerchief 
to catch the blood. 

Q. Did you go to a doctor from there? 
A. No. I went home and sent for my doctor. I 

stayed in the store for quite a time. 
Q. How did you know just what it was that 

struck you? 
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A. The manager said a bottle of ginger ale had 
exploded and I got it. 

Q. You sat down and he applied a handker-
chief? 

A. Yes. It was full of blood, and he picked up 
two large pieces of glass. 

Q. Did you go directly home? 
A. I went home to get my own doctor. Dr. 

D·wyer. 
Q. vVhat time did you get in touch with your 

doctor. 
A. I didn't see him until the next morning. He 

was on a severe case but he sent me word he was 
coming, and we waited all night for him. 

Q. What did he do for you? 
A. He cleaned the cut. We had wet cloths on 

it all night. The next morning he cleaned it and 
fixed it. I was nervous. 

Q. He was your family physician? 
A. Yes. 
Q. You knew him, and had him before? 
A. Yes. 
Q. He had treated you previously for your nerv-

ousness? 
A. I was never nervous before. I am nervous 

ever since the shock. 
Q. Did he have an X-ray taken. 
A. No. He is sorry he didn't. 
Q. Aside from dressing the wound, did he do 

anything else? 
A. He prescribed for my fever and he said my 

nerves were shot to pieces. 
Q. I-Ie saw you on August 15th for the first time? 
A. Yes, at nine A. M. 
Q. At your home? 
A. Yes. 
Q. Did you make any visits to his office? 
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A. Not for a long time. I started to go after-
wards for my nervousness. 

Q. He . visited you at your hon1e how many 
times? 

A. I should think he came every other day for 
about a week or two. He was working on my 
nerves and the nose at the sa1ne tiine. 

Q. After the week or two he stopped coming? 
A. Yes, and I took a walk to the office. 
Q. How many times did you go to his office? 
A. I can't tell you. I had a nervous sto1nach 

and he helped me a good deal. 
Q. That was August 15th that he first saw you, 

and then hvo weeks after he stopped? 
A. I can't be positive. He stopped coming and 

he told me the air was good for me and to come 
to his office. 

Q. How far did he live from your house? 
A. From Sherman to Madison Street, about four 

or five blocks. 
Q. Your husband is living? 
A. Yes. 
Q. Have you any other members of the house-

hold? 
A. Yes, I have a son and my sister lives with 

me. 
Q. Then there are four of you? 
A. Yes. 
Q. Ho,v old is your sister? 
A. She is over sixty. 
Q. What does she do? 
A. She still goes to business. 
Q. How old is your son? 
A. Twenty-four. 
Q. Does he go to business? 
A. Yes. 
Q. During these two weeks that the doctor came 

· to see you, did you get outdoors at all? 
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A. I got out in the night to sit on the porch for 
my nerves and sat there most of the night. Often 
I sat hours alone. 

Q. And during this tin1e your husband and your 
sister a1id your son all remained inmates of the 
household, and there were no others? 

A. Yes. 
Q. Did you take care of the household? 
A. No. 
Q. vVho did that? 
A. My sister. 
Q. vVhat is her name? 
A. Catherine Cornsgrove. 
Q. Did she take any time away from her busi-

ness? 
A. She took six weeks. 
Q. She did this because you were her sister? 
A. She had to do it. She got to ,vork one day 

and stayed out the other. 
Q. During that six weeks she stayed home about 

one-half of the time? 
A. Yes, she did that for six weeks. 
Q. And betwe _en you and your sister you man-

aged to take care of the household duties? 
A. Yes. 
Q. Did your husband help? 
A. No, he had tw~ broken anns and I was his 

nurse. He had come from the hospital. 
Q. Did your son help? 
A. Yes, my both boys did that. I have one 

married son. 
Q. Outside of your sister and your two sons you 

had nobody else? 
A. No, except a neighbor who ca1ne in occasion-

ally. 
Q. You didn't pay your son anything? 
A .. No. 
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Q. Did you pay your sister? 
A. Yes. Why shouldn't I pay her? 
Q. What is the nature of her work? 
A. She works in a handkerchief factory, an ex-

aminer. 
Q. Well, she was there about one-half of the 

six weeks, that is about three weeks altogether? 
A. Yes, she kept on working day and night for 

me. 
Q. What did you pay her? 
A. I paid her according to what she got in the 

shop. 
Q. How much did she get? 
A. About fifteen dollars a week. 
Q. Does she work six days a week? 
A. She works five and one-half days. 
Q. Did you pay her at the same rate? 
A. Yes. 
Q. You say the doctor prescribed so1ne 1nedi-

cine for your nerves to quiet you down? 
A. Yes. 
Q. Did he prescribe anything else? 
A. I-Ie prescribed for my nerves and left me 

so1ne medicine that he had ,vith him, and he al- , 
ways left me enough till he came the next time. 

Q. Afterwards I suppose he gave prescriptions? 
A. He would bring most of the medicines with 

him. 
Q. Did you get his prescriptions and pay for 

them? 
A. Yes. 
Q. What would you say you paid for the medi-

cines? 
A. It ·would be impossible for me to answer. I 

haven't the least idea. My friends recommended 
several medicines and I tried a number, but can't 
figure out the money. It would make me nervous 
and crazy. 
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Q. That is, you mean to figure out all that you 
paid for medicines which your friends recom-
mended? 

A. Yes. 
Q. Were there any other expenses which you 

paid for, besides medical expenses? 
A. No. 
Q. You didn't have X-rays, you didn't go to the 

hospital, you merely paid for the doctor's pre-
scriptions? 

A. Yes. 
Q. When did you stop going to the doctor on 

account of this accident? 
A. I stopped going when I got discouraged, but 

I was very bad in the winter when this growth 
started in my nose, and went several times in the 
cold weather. I only breathe through one side of 
my nose. 

Q. The cut is on the right side and is the growth 
also? 

A. Yes. I didn't know that until I went to a 
specialist. 

Q. How many doctors did you employ for the 
injuries received from this accident? 

A. I employed Dr. Dwyer until he asked 1ne to 
go to the specialist. 

Q. Who was the specialist? 
A. Dr. Matthews. 
Q. Where is he? 
A. Right here in this building, the Passaic Na-

tional Bank ·Building. 
· Q. How many trips did you make to Dr. Mat- _ 

thew's office. 
A. One. 
Q. vVhat did ·he charge you? 
A. I didn't pay him because I didn't have the 

growth removed. 
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Q. When did you visit him? 
A. About two months ago. 
Q. About March? 
A. Yes. It was cold weather then and my nose 

was very bad and swollen. 
Q. There has been no bill rendered by Dr. Mat-

thews? 
A. No. He told me to come back when I felt 

that I could. 
Q. How much was Dr. Dwyer's bill? 
A. I never asked him. 
Q. Does he do that with everybody? 

Objection by Feder & Rinzler for the rea-
son that this question is not material to the 
issue. 

A. He was my doctor for ten years, and doesn't 
have to worry. 

Q. You usually pay your bills to Dr. Dwyer after 
his services are completed? 

Objection by Feder & Rinzler for the rea-
son that this question is not material to the 
issue. 

A. Yes. 
Q. If I recall, you said that Dr. Dwyer came to 

your house for two weeks, and ho,v long did you 
visit his office? 

A. I went to his office not very often. I couldn't 
tell you. I should say he c~me for about two 
weeks every other day. Then he told me to get 
air, and I went to him for my nerves, not my nose. 

Q. After the two weeks were up, how many vis-
its .did you pay? 

A. I don't know. 
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Q. Over what period did it extend? 
A. I don't know. I was there two months ago. 
Q. How frequently did you go? 
A. Maybe once a month to get medicine. 
Q. Did you keep it up steadil y ? 
A. No. I just went when I got very sick to ask 

him if he could open my nose. 
Q. About how many visits did you pa y to him? 
A. I don't know exactl y . When he could do 

nothing, he suggested this other doctor and he did 
help a little. 

Q. Prior to that last visit to Dr. Dwyer about 
two months ago when was the last visit you made 
to Dr. Dwyer? 

A. Maybe about a month before that. 

By Feder & Rinzler: 

Q. l\1rs. Noonan, the store you were in was the 
Atlantic & Pacific Tea Company Store? 

A. Yes. 
Q. You were at the counter in the act of pur-

chasing certain goods? 
A. Yes. 
Q. How far were you away from the next man 

that was waiting on the next custo1ner ? 
A. I don't know. 
Q. Just you and another custo1ner? 

Objection by John B. Brown to above and 
all following questions. 

Q. How far away were you from where the bot-
tle was on the counter? 

A. I should say about eight or nine feet. I w as 
at one end and the bottle at the other. 

Q. Was there anything said after you were 
struck? 
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A. Yes. He told me I was struck by the bottle. 

Objection by John B. Brown -for the rea-
son that manager was not present at hear-
ing. 

Q. You were badly upset about it? 
A. Yes. I was nervous at the time. 
Q. How long did you remain in the store after 

you were struck by the bottle. 
A. I remember there was no chair, so I sat on 

the window and stayed about a half hour. I was 
too nervous to guess the time. I thought that one 
of the ladies went out and did some shopping and 
finally I decided to go home. 

Obj.ection _by John B. Brown. 

Q. Why didn't you go home im1nediately? 
A. I couldn't walk. 
Q. When you arrived hon1e what did you do? 
A. I called the doctor right away. He left word 

that he would come. 
Q. You called the doctor immediately? 
A. Yes, but he was on another case. 

Objection by John B. Brown. 

Q. You were treated by your family doctor? 
A. Yes. 
Q. And you haven't paid your family doctor? 
A. No, because I am not through with him. 
Q. Has he rendered you a bill? 
A. Not yet. 
Q. You were treated by the family doctor, and 

as a result what did he advise you when he found 
that he couldn't do anything for you? 

Objection by John B. Brown. 
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A. He advised me that he did as much as he 
could and that I had to see a specialist. 

Q. What specialist did he advise you to see? 
A. Anybody whom I wanted to, so I went to Dr. 

Matthews. 
Q. Did you see Dr. l\'Iatthews? 
A. I went that night. 
Q. \Vhat did he tell you as to your trouble? 
A. He told me I had a growth in my nose which 

had to be removed. 
Q. By what process? 
A. He would have to cut it out. 
Q. Is your breathing well now, or as good as it 

was before? 
A. I could only breathe through one side of my 

nose. 
Q. What other trouble have you since you were 

struck by this broken bottle? 
A. I am very nervous. 
Q. And you had that trouble before the acci-

dent? 
A. No. I was perfectly well before that. 

Couldn't feel any better than I felt that day. 
Q. Yo_u say in order to rernedy your breathing, 

the doctor advises an operation on your nose? 
A. Yes. 
Q. Did Dr. Matthews advise you to see any other 

doctor? 
A. No. 
Q. You paid your sister for six weeks of work? 
A. Yes. 
Q. How much? 
A. I just allo,ved her what I thought was right. 

She took care of. me day and night and didn't go 
to business. I don't see the necessity of all this. 
It makes me nervous. 

10 

20 

30 . 

40 



10 

20 

30 

40 

154 

Examination Before Trial. 

By John B. Brown: 

Q. You don't relish the idea of going through 
this trial? 

Objection by Feder & Rinzler. 

Q. You stated that you didn't like the necessity 
of this and that it all made you nervous, and the 
trial which is coming on? ,-

A. Yes. 
Q. Is that which makes you nervous? 
A. Yes. 

Objection by Feder & Rinzler. 

The within is a correct transcription of the testi-
mony taken by me stenographically before Louis 
A. Cowley, Master in Chancery of New Jersey. 

ANNE J. EIS. 

The within is a correct transcription of the testi-
mony taken by Anne J. Eis before me, a Master In 
Chanr•.ery of New Jersey. 

LOUIS A. COWLEY. 
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Defendant's Rule to Show Cause. 

NEW JERSEY SUPREME COURT. 
PASSAIC COUNTY. 

CHRISTINA NooNAN and MICHAEL 
NOONAN, 

Plaintiffs, 

vs. 

GREAT ATLANTIC & PACIFIC TEA 
COMPANY, a corporation, and 
FAIRMOUNT BOTTLING COMPANY, 

Defendants. 

Action at Law. 

A verdict having been entered in favor of the 
plaintiffs in the above entitled matter and against 
the def end ants, the Great Atlantic & Pacific Tea 
Company, and Fairmount Bottling Company, in 
the above entitled matter, and application havi~g 
been made within four days by the defendant, 
Fairn1ount Bottling Company for a rule to show 
cause why th e verdict should not be set aside and 
a new trial granted; 

It is thereupon on this 10th day of June, A. D. 
nineteen hundred and twenty six, on motion of 
Wright, Vander Burgh & McCarthy, Attorneys of 
the def end ant, Fairmount Bottling Company, 
ORDERED that the plaintiffs, Christina Noonan 
and l\1ichael Noonan show cause before the Su-
preme Court at the State House · in the City of 
Trenton, on the first tuesday in October next, why 
the verdict should not be set aside and a new trial 
granted. 

CLIFFORD L. NEWl\tlAN, 
Circuit Judge. 

Let this Rule be entered on the Minutes . 

.. 
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Reasons of D'efendant, Fairmount Bottling 
Company. 

The defendant, Fairmount Bottling Con1pany, 
in the above entitled cause, by Wright, Vandel' 
Burgh & McCarthy its Attorneys comes and as-
signs the fallowing reasons why the verdict en-
tered in the above entitled cause against said Fair-
mount Bottling Company should not be set aside 
and a new trial granted, viz; 

1: Because the verdict is against the weight of 
evidence. 

2: Because the verdict is contrary to the evi-
dence. 

3: Because the verdict is contrary to law. 
4.: Because the plaintiffs at the close of their 

case should have been non-suited. 
5: Because the trial Judge at the end of the 

case should have directed a verdict for this de-
fendant. 

6: Because the verdict is excessive. 

\VRIGHT, VANDERBURGH & McCARTHY, 
Attorneys of Defendant, 

Fairmount Bottling Company. 

Rule to S.how Cause. 
It appearing that a verdict in favor of the plain-

tiffs, Christina Noonan and Michael Noonan, and 
against the def end ant, the Great Atlantic & Pacific 
Tea Company and Fairmount Bottling Company, 
was rendered in the above entitled cause on June 
9th, 1926; 

And it further appearing that application ,vas 
made for a rule to show cause within six days 
after rendering said verdict, why the aforesaid 

I 
'I 
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Rule to Show Cause. 

verdict should not be set aside and a new trial 
granted on the fallowing grounds: 

1. That the verdict was contrary to the evi-
dence. 

2. That the verdict was contrary to th e ,veight 
of the evidence. 

3. That the damages were excessive. 
NOW, on motion of Reed & Reynolds, attorneys 

for the said defendant. Great Atlantic & Pacific 
Tea Company, 

It is on this 10th day of June, 1926, ORDERED, 
that the plaintiffs Christina .Noonan and l\ilichael 
Noonan show cause before the Supreme Court at 
the State House, in the City of Trenton, on the 
first Tuesday of October, 1926, at ten o'clock in the 
forenoon or as soon thereafter as counsel can be 
heard, ,vhy the verdict in this cause should not be 
set aside and a new trial granted; 

And it is further ORDERED that all exceptions 
made on behalf of the defendant, Great Atlantic & 
Pacific Tea Company be reserved as grounds of 
appeal; 

And it is further ORDERED that a copy of this 
rule be served upon the attorneys for the plaintiffs 
four days from the making of this Order. 

CLIFFORD L. NEWMAN, 
Circuit Court Judge. 

REED & REYNOLDS , 
Attorneys of defendant, 

Great Atlantic & Pacific Tea Co. 
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NEW JERSEY SUPREME COURT, 

No. 49, October Tern1, i 926. 

CHRISTINA NOON AN and MICHAEL 
NOONAN, 

· Plaintiffs, 

vs. 

GREAT ATLANTIC & PACIFIC TEA 
COMPANY, and FAIRMOUNT 

BOTTLING Co., 
Defendants. 

.. 

Argued October 7, 1926; Decided January 
1927. -

28, 

On defendants' rules to show .cause why plain-
tiffs' verdicts should not be set aside. 
Before GuMMERE, Chief Justice, and Justices 

TRENCHARD and MINTURN. 
For the plaintiffs, FEDER & RINZLER. 
For the defendant Great Atlantic & Pacific 

10 

_J 

Tea Company, REED & REYNOLDS. 30 
F0r the def end ant Fairmount Bottling 

Con1pany, WRIGHT, VANDER BuRGH & 
l\1cCARTHY. 

PER CURIAM: 

The plaintiff, Christina Noonan, went to the 
store of the defendant Great Atlantic & Pacific Tea 
Company, to purchase groceries. While she was 
there a ginger ale bottle, which one of the clerks 40 
was selling to a customer, exploded, and she was 
struck on the nose by a piece of flying glass. Her 
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Opinion 

claim was not only that the cut was the result oi' 
the accident, but that a polyp developed in the in -
side of her nose as a further result. The jury 
a,varded her $5000 damages and her husband $1000 
against both defendants. 

This ginger ale was bottled hy the def end ant the 
Fairmount Bottling Company and sold at whole -
sale to the Great Atlantic & Pacific Tea Company. 
There was evidence to the effect that this ginger 
ale was bottled under a pressure of 50 pounds, and 
that 35 pounds was the maximum number of 
pounds which a bottle of the character used ,vould 
stand without exploding. There was evidence on 
the part of an employee of the A. & P. Co., from 
which the jury might have properly concluded 
that ,vhen he can1e to the store in the morning he 
would so1nethnes find that bottl es of this ginger ale 
had exploded over night. In vie·w of this evidence 
we think it was for the jury to say whether the A. 
& P. Co., ·was not negligent in failing to take some 
means for the protection of customers from injury 
which might r esu lt fro1n flying glass, in case bottles 
should explode during business hours. · 

As to the Fairmount Bottling Company: It 
seems to us in view of the evidence to which we 
first referred, and other evidence, that i t was a 
qu estion for the jury to -say ·whether that defend-
ant h ad not failed 1n the exercise of -reasonable 
care in the selecting of these bottles, and in in-
specting and testing the bottl es in vvhich this ginger 
ale was put under a pressure of 50 pounds . 

We think that the motions to nonsuit and to di-
rect a verdict fo:r the , def endants were properly 
denied, and v.,e think that the verdict of the jury 
finding negligence on the part of th~se two def end-
ants cannot be said to be contrary to the vveight 
of the evidence. w ·e think, ho 'wever, th at both 
verdicts are plainly excessive under the evidence .. 
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Order Discharging Rule 

Under these circumstances if plaintiff Christina 
Noohan will consent to a reduction of her verdict 
to $3500, and her husband ·will consent to a reduc-
tion of his verdict to $750, such verdicts may stand 
for such amounts, and the rules will be discharged; 
otherwise the rules will be 1nade absolute. 

NEW JERSEY SUPREME COURT, 

No. 49, October Term, 1926. -

CHRISTINA NooNAN and MICHAEL 
NOONAN, 

Plaintitf s, 

. 
vs. On Rule to 

Show Cause. 
GREAT ATLANTIC & . PACIFIC TEA Order D.ischarg-

CoMPANY, a corporation · and ing Rule. 
FAIRMO UNT BOTTLING CoM-
PANY, a corporation, 

Def endanls . 

· ·At the trial of the above cause in the New Jer-
sey Supreme Court, Passaic County, the jury hav-
ing returned a verdict in favor of the plaintiff, 
Christina Noonan, for Five Thousand ($5,000.00) 
Dollars, and a verdict in favor of the plaintiff, 
Michael Noonan, for One Thousand ($1,000.00) 
Dollars, against both defendants, and judgments 
ha ving been accordingly entered on said verdicts 
in this Court, and rules to show cause having 
been issued requiring plaintiffs to show cause, 
if any, why the said verdicts should not be set 
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Order Discharging Rule 

aside and a new trial granted and the arguments 
of the attorneys for the plaintiff and for the de-
fendants on said rule, having been duly heard 
and considered by this Court at the October Ter1n, 
1926; and the Court having determined to dis-
charge the· rules if plaintiff, Christina Noonan 
would consent to a reduction of her verdict to 
Thirty-Five Hundred ($3500.00) Dollars, and if 
plaintiff, Michael Noonan would consent to a re-
duction of his . verdict to Seven Hundred and Fifty 
($750.00) Dollars, and it appearing that the plain-
tiffs consent to the reduction of the said verdicts 
accordingly; 

It is, on this fifth day of February, 1927, ORDER-
ED, that the aforesaid rules to show cause be, and 
the same are hereby discharged, and the said ver-
dict in favor of the plaintiff, -Christina Noona ·n, is 
reduced to Thirty-Five Hundred ($3500.00) Dol-
lars, . and the verdict in favor of the plaintiff, 
Michael Noonan, is reduced to Seven Hundred and 
Fifty ($750.00) Dollars; 

And it is further ORDhRED, that the judgments 
entered on said verdicts be accordingly reduced 
as aforesaid, and the said judgn1ents be aflirmed 
in the amounts so reduced; 

And it is further ORDERED, that def andants 
pay plaintiffs their ·costs to be taxed on the_ said 
rules to show cause. 

Entered Feb. 5, 1927. 
On motion of 

True Copy. 

FEDER & RINZLER, ESQS., 
Attorneys for Plaintiffs. · 

EDWARD J. KELLEHER, 
Clerk. 

\ I 

163 

(Filed Feb. 19, 1927.) 

NEW JERSEY SUPREME COURT, 
PASSAIC COUNTY. 

CHRISTINA NooNAN Tand 1\tlicHAELl 
NOONAN, 

Plaintiffs-Appellees, 

vs. 

GREAT ATLANTIC & PACIFIC TEA Action at Law. 
C and F Amended 

OMPANY, AfRMOUNT Notice 
B<JTTLING COMPANY, of Appeal. 

Defendants, 

. GREAT ATLANTIC & PACIFIC TEA 
COMPANY, J 

Appellant._ 

TO: Messrs. Feder & Rinzler, 
Attorneys for Plaintiff s-Appellees, 
694 Main A venue, 
Passaic, N. J. 

' TAKE NOTICE that the defenda1't-appellant, 
Great Atlantic & Pacific Tea Company, a corpor-
ation,, appeals to the Court of Errors & Appeals in 
the last resort in all causes in New Jersey from the 
whole of the judgment entered in this cause. 

REED & ·REYNOLDS, 
Attorneys for the defendant-appellant, 

Great A. & P. Tea Company. 
Dated: Feb. 15th, 1927. 
True Copy. 

EDWARD J. KEULEHER, 
Clerk. 

10 

20 

30 

4.0 



10 

20 

30 

40 

164 

(Filed March 14, 1927.) 

NEW JERSEY SUPREME COURT, 
PASSAIC COUNTY. 

CHRISTINA NooNAN, et al., l 
Plaintiff s-Appellees, 

vs. 

GREAT ' ATLANTIC & PACIFIC TEA 
· Action at. Law. COMPANY a corporation, and 

· FAIRMOUNT BOTTLING CoM- Notice. 
PANY, a corporation, 

Defendants, 

GREAT ATLANTIC & p ACIFIC TEA 

COMPANY, a corporation, - j 
Defendant-Appellant. 

To Messrs. Feder & Rinzler, 
Attorneys for Plaintiff s-Appellees. 

TAKE NOTICE that the following are the 
grounds of the appeal taken by the Great Atlantic 
& Pacific Tea Compa~y from the whole of the j_udg-
ment entered in this cause .: 

(1) The Court · refused to grant the motion 
made on behalf of Defendant-appellant that the 
Plaintiffs-appellees be non-suited as to appellant. 

(2) The trial court ref used to direct a verdict 
in favor -of the appellant. 

(3) The Court charged the jury as follows: 

"Taking up first the question of the At-
lantic & Pacific Tea Company, · in that case, 

( I 
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Reasons 

the fact of the occurrence, th at is the ex -
plosion of the bottle, bespeaks negligence 
which calls upon the defendant to exculpate 
it se lf from the le gal inferences · or presump-
tion of negligence arising therefrom." 

(4) The Court charged the jury as follows: 
"You will note that I said while there ,vas 

a presumption of negli gence that arose fro1n 
the circu1nstances of the explosion, which 
called upon the def end ant the Atlantic & 
Pacific Tea Company to exculpate itself 
from any presumption of negligence, the 
question thus presented for your considera-
tion is as to ,vhether or not the def end ant 
has exculpated itself." 

(5) The Court charged the jury as follows: 
"And if you find that it has not exculpated 

itself from the presumption of negligence 
then, of course, there . would be a verdict 
against the Atlantic & Pacific Tea Company." 

(6) Because the Court charged the jury as fol-
lows: 

"Taking up now the question of the liabil-
ity of the Bottling Company, as to that com -
pan y the doctrine of the presumption of neg -
ligence by the hap pening of the accident 
does not apply: as to that con1pany the bur-
den of proving the negligence by a fair pre -
ponderance of the evidence rests upon the 
plaintiffs." 

Respectfully, 

REED & REYNOLDS, 
Attorneys for Appellant, 

Great Atlantic & Pacific Tea Company. 
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New Jersey Court of Errors and Appeals 

CHRISTINA NooNAN and MICHAEL. 
NooNAN, her husband, 

Plantiffs-Appellees, 

vs. 

GREAT ATLANTIC & PACIFIC TEA 
COMPANY, et als., 

Defendants. 
GREAT ATLANTIC & PACIFIC TEA ,, 

COMPANY, 
Defendant-Appellant. 

Action at Law. 
On Appeal 
from Supreme 
Court. 

BRIEF FOR APPELLANT. 

Facts. 
This is an appeal from a judgment entered in the 

New Jersey Supreme Court in favor of the appel-
lees and against the appellant. The case was tried 
in the Passaic Circuit, Hon. Clifford L. Newman 
presiding, and a jury. The jury rendered a ver-

. diet in favor of the female plaintiff: in the sum of 
$5000.00 and in favor of her husband in the sum 
of $1000.00, against both defendants. Each de-
f end ant took a rule to show cause why a new trial 
should not be granted. · The appellant reserved all 
exceptions taken at the trial. The def end ant Fair-
mount · Bottling Co1npany did not. The Supreme 
Court decided that unless the f e1nale plaintiff 
would accept a reduction to $3500.00 and her hus-
band to $750.00, a new trial would be granted. The 
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reduction was accepted by the plaintiffs. The 
Great Atlantic & Pacific Tea Company now appeals 
to this Court for error alleged to have occurred at 
the trial of the cause and specifically reserved in 
its rule to show cause. - · 

The cir~u1nstances upon which the suit was 
based are briefly these: . 

On August 14th, 1924, Christina Noonan, plaintiff 
,vas in a store maintained by the appellant at the 
corner of Harrison Street and Central A venue, 
Passaic, N. J., ,vhere she was purchasing groceries. 
An e1nployee of the appellant was serving another 
customer at the same counter about eight feet dis-
tant. He was about to place or had placed in the 
carton containing or intended to contain the gro-
ceries purchased by the customer he was serving a 
bottle of ginger -ale which had been purchased by 
appellant from the def end ant, Fairmount Bottling 
Company. The bottle exploded and a piece of fly-
ing glass struck the plaintiff Christina Noonan up- -
on the nose, injuring her. The grounds of appeal 
are stated on pages 164 and 165 of the State of the 
Case and cover refusal to grant a non -st~it; to di-
rect a verdict, and a charge to the jury by the trial 
Judge that so far as the appellant is concerned the 
mere fact of the explosion bespoke a negligence 
which called upon appellant to exculpate itself 
from the presumption of negligence arising there-
fro1n, and that if it had not exculpated itself from 
that presumption there must be a verdict against 
appellant but that so far as the Fairmount Bottling 
Company was concerned the burden of proving 
negligence was upon the plaintiff. 

These grounds may be conveniently considered 
together as practically the same question is in-
volved in all. 

3 

I. 
We contend that the Court erre·d in applying 

the doctrine of res ipsa loquitur to the situation 
revea~ed by the proofs in this case so far as the 
appellant is concerned. 

The application of th at doctrine is discussed in 
Sheridan vs. Foley, 58 N. J. L., page 230, ,vhere the 
general principal that mere prooof of the occur -
ranee of an accident raises no presumption of neg-
ligence is recognized, but it is there stated that the 
maxim above ref erred applies only to those cases 
where th e accident is such that in the ordinary 
course of things it would not have happened if 
proper care had be en used. 

The only presumptions of fact which the law 
recognizes are immediate inferences fr .om the 
facts pro ve d. 

Adriance vs . Schenck Bros., et als ., 95 N. 
J. L. 185: 

In that case the plaintiff we nt to an amusement 
park owned by one of the def end ants and took a 
ride . on a "r ac er " and was injured, but there was 
no testimony as to how the injur y occurred and 
the court, quoting fro 1n Bahr vs . Lombard, et als., 
53 N. J. L. ·233-239, sa id : " It is evident that this 
phrase (res ipsa loqui tur ) cle ariy imports that 
there must, in each case, be something in the facts 
that speaks of the negligence of th e def andant." 

In Bahr vs . Lombard, supra, a pipe used for con -
ducting oil in the process of refinement exploded 
and injure<l the plaiu'tiff and the Court said on 
page 236: 

"In the present case giv ing to the plaintiff's 
testimony its fullest significance, the only in-
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culpatory circumstance is that an explosion 
occurred which injured the plaintiff ,vhile he 
was at work on the defendant's premises." 

The Court then discussed cases coming within 
the maxim above ref erred to and confined it to 
those where the accident is of such character that 
from its very nature almost all of . the evidence 

. v.rhich could be produced must lie in possession of 
one of the defendants. 

In the present case it ,vill be noted that all of the 
employees of the appellant who could have had 
any kno,vledge of the occurrence were called and 
examined by the plaintiff and that none of the 
witnesses called showed any act of negligence on 
the part of any of ·them or any circumstance fro1n 
which negligence could be inferred. All the facts 
within the knowledge of appellant were those laid 
before the jury. All other facts in connection with 
the matter were in possession of the Fairmount 
Bottling Company, if any one. 

In the dissenting opinion in Bahr vs. Lombard, 
supra, it will he noted that the reason given by 
Chief Justice Beasley for his dissent from the opin-
ion of the majority of the court was that in that 
case defendant's business was a very dangerous 
one unless carefully conducted, so that it was in-
cumbent upon the defendant to use the highest 
degree of care and attention. 

The business . conducted by appellant is not a 
dangerous one and the care required of it is only 
reasonable care. 

The doctrine · of res ipsa loquitur has been ap-
plied to cases where a barrel has rolled from a 
warehouse; a brick has fallen from a scaffold or 
·some object in the possession or under the control 
of the defendant which if carefully used or handled 
would not have caused the damage nor injured 
the plaintiff, so that the fact of the accident infers 
_that there must have been negligence. 

5 

There can be no such inference here. l\1illions 
of bottles of ginger ale are bought and sold every 
day, and the way in the which the bottle in ques-
tion was handled was no different from the usual 
1nethod of handling such objects. The instances 
where a bottle such as this has exploded are very 
rare. The trial Judge evidently recognized this 
fact bee a use in his charge (page 136, line 11) he 
said: "You could hardly expect that the Great 
Atlantic & Pacific Tea Company would be called 
upon to open and inspect each bottle or to test 
each bottle as to whether it was too highly charg~<l 
or not." It is difficult to see what different con-
duct could have been required of the appellant 
with respect to the bottle which exploded. It pur-
chased it of a reputable bottling co1npany; it was 
not considered a dangerous instrumentality, it ,vas 
a con1mon com1nodity. 

It is true that the Supreme Court in its discus-
sion of the rule to show cause for a new trial said 
that there was evidence on the part of an employee 
of appellant from which the jury might conclude 
that bottles of this ginger ale had exploded over 
night. We think a careful reading of the testi-
mony on this point must result in a reconsideration 
of the effect of the evidence. 

Page 57 beginning at line 24, the employee in 
. question said that he had never known a bottle of 

this ginger ale to explode; . that some or one of 
them had been broken when taken out of the 
packages, and that caps of bottles purchased fro1n 
other companies had been found to have come off 
during the night, but he knew of no case in which 
one exploded except the one which caused the 
injury complained of. The witness Joseph Mum-
ler, at page 68, line 18, said that he had never 
known any bottles to explode but had found the1n 
broken in the n1orning when ,he came . to work. 
Those were not bottles purchased fron1 the Fair-
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mount Bottling Company. 
At page 83 line 30, plaintiff, Michael Noonan, 

testified that the store manager said "it happened 
before", ,vhich he, the ,vitness, took to mean that 
bottles had burst before. The store m ·anager de-
nies · this. Page 129 line 20, he said he had never 
·seen an explosion before. Page 130 line 8. On 
page 131 line 23, Michael Noonan insisted that the 
manager had said he had seen bottles explode, 

vVhether he had or had not seen them explode 
there is no evidence that he com1nunicated any 
kno'Yledge he had on the subject to the appellant 
and anything he had to say" about the subject of 
explosions on previous occasions does not bind 
this appellant for they were not words spoken or 
actions done by the witnes _s in the execution of his 
duty. 

Blackman vs. vV est Jersey and Seashore 
R. R., 68 N. J. L., p. 1; 

Huebner vs. Erie R.R., 69 N. J. L., 327-330; 
Hayes vs. Railway Co., 73 N. J. L., p. 639; 
King vs. Atlantic City Gas Co., N. J. L. 

70, pp. 679-681. 

Since the doctrine res ipsa loquitur does not ap-
ply the trial Judge should have granted a non-
suit. He should have directed a verdict in favor ·_ 
of appellant. It is evident from his remarks that 
he would have done so had he not been convinced 
that the n1axjm did apply since he recognized that 
there was no evidence of negligence on the part 
of appellant. 

Negligence is a fact which must be shown. It 
will not be pr~sumed. There is always a presump-
tion against negligence. McCombe vs. Public Serv-
ice Railway Co., 95 N. J. L., 188-189. 

The plaintiff must show such circumstances as 
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would exclude the idea that there was a cause with 
which defendant was not connected. NlcCombe vs. 
Public Service Railzvay, supra. 

In well_ considered cases resting upon the appli-
cation of the doctrine of res ipsa loquitur as tend-
ing to establish priJna f acie negligence and ·where 
liability was upheld, it will be invariably found 
that in every instance there was an essential ele-
n·,ent present, that is, proof of the exj_stence of th e 
cause or thing which was alleged to have been the 
negligent act which produced the injury, or proof 
of such facts from which the existence of such 
cause or thing constituting the · alleged negligent 
act was the only reasonable inference that could be 
properly drawn, and that such negligent cause or 
thing producing the injury was in the possession 
of and under the control or management of the 
person charged with negligence or his servant. 

Conover vs. Del., Lack. & W.R. R., 92 N. J. 
L ., 602-604. 

It 

If the doctrine of res ipsa loquitur can be held 
to apply in this case, still there is error in the 
charge of the trial Judge which must result in a 
reversal. 

The trial judge charged (page 135, line 18) : 

_ "Taking up first the question of the ques-
tion of the A. & P. Tea Commpan y in that case 
the fact of the occurrence that is the explosion 
of the bottle, bespeaks negligence which calls 
upon the defendant to exculpate itself from 
the legal inferences or presu1nption of negli-
gence arising therefrom." 

And again on page 135, line 26: 
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"You ,vill note that I said while there was a 
presumption of negligence that arose from the 
circumstances of the explosion which called 
upon -the defendant, A & P Tea Con:pany to e~-
culpate itself from any presumption of legh-
gence, the question thus presented for your 
consideration is to whether or not the defend-
ant has exculpated itself." 

And on page 136, line 12: 

"And if you find that it has not exculpated 
itself from the presumption of negligence then, 
of course, there would be a verdict against 
the A & P Tea Company." 

And on page 136, lin~ 28: 

"Taking up no,v the question of the liability 
of the Bottling Company, as to that company 
the doctrine of presumption of negligence by 
the happening of the accident does not apply. 
As to that company the burden of proving the 
negligence by a fair preponderance of the 
evidence rests upon the plaintiffs." 

It will thus be seen that the jury was told and 
retold that unless the appellant had exculpated 
itself from the inference of negligence which the 
trial judge -insisted arose from the mere fact of 
the happening of the explosion there must be a 
verdict against it. While on the other hand in 
order to hold the Bottling Company which filled 
this bottle and sold it to the appellant actual neg-
ligence must be shown in order that it be held lia-
ble. A distinction was tl~us emphasized which 
must have had its effect upon the jury. 

It is evident that the · jury concluded to accept 
the evidence of plaintiff's witness to the effect that 
a bottle filled to over 35 pounds pressure would 
exp lode in the face of a series of tests made before 
them at the trial with similar bottles showing in 

each case a pressure of over 50 pounds, and hav-
ing heard nothing which in th~ir opinion came 
within their idea of exculpation on the part of 
the appallent rendered a verdict against both. We 
ccntend that the ·judge's charge in this respect was 
prejudicial. 

In Hughes vs. Atlantic City, et als., 85 N. J. L., 
page 212, the plaintiff was injured by fragments o-f 
~'lass from the e-xplosion of an electric light bulb . 

in the ceiling of the car. There was no proof of 
lhe cause of the explosion except that the plaintiff 
testified that it was "probably a ,veak bulb and the 
voltage might have run up on it and of course, it 
had a tendency to burst the· globe." 

Justice S,vayze, who wrote the opinion, makes 
this comment: 

"The learned trial judge distinctly said that 
this burden shifted to the defendant and he 
did not even submit to the jury the question 
whether the plaintiff had established negli-
gence; he treated that as a matter of legal in-
ference and only left to the jury to say wheth-
er the defendant had exculpated itself. He 
thus put upon the defendant in a case where 
there was no direct evidence of negligence a 
burden from which it would have been free in 
a case where there ,vas direct evidence. In-
stead 0 1£ _the question that has been so much 
djscussed in the cases ,vhether negligence may 
be inf erred from the mere fact of injury, we 
now have the proposition that the inference of 
negligence is so strong that the jury need not 
consider it at all, but need only consider 
whether the def end ant has exculpated hi1nself. 
This is an unwarranted extension of the appli-
ca_tion of the maxim res ipso loquitur;'' 

He then discussed the application of the rule and 
the provinces of the Court and jury and proceeds: 

"The 1nost that is required of the def end ant 
is explanation not exculpation." 



10 

This case seems to be directly in point and we 
think must govern the situation in the case be-
fore us. 

In Neibel vs. Winslow, 88 N. J. L., 191-193: The 
Court had charged that if the plaintiff had estab-
lished a certain · step in its proof the burden of 

· exculpating himself fro1n complete charge of neg-
ligence was shifted to the def end ant. This was 
held to be error requiring a reversal. 

The plaintiff cannot be relieved of the duty of 
satisfying the jury by preponderance of evidence 
that the defendant -has been negligent, and to de-
prive the defendant of his right, which is a substan-
tial one, to have the plaintiff bear the burden of 
the affirmative. 

In Collins vs. Central R.R. of New Jersey, 91 N. 
J. L., 615, the action was brought to recover for 
injuries caused by the failing of a radiator stored 
in the defendant's warehouse. The Court charged 
the jury that if it found that the radiator fell from 
what seemed to be a secure position without any 
action on the part of the plaintiff then the def end-
ant was called upon to make an explanation and 
the question for the jury was whether the evidence 
afforded a satisfactory explanation and that if no _ 
satisfactory explanation was afforded a verdict 
should be rendered against defendant. Justice 
Bergen said that the charge amounted to an in-
struction that the burden ·was on the defendant to 
make satisfactory explanation and that the failure 
to do so w.ould justify a verdict against it. "That is, 
a defendant is to be charged with negligence if the 
plaintiff shows the happening of an unexplainable 
accident, unless he bears the burden of a satis-
factory explanation by proof of facts, knowledge 
of which by him cannot be inferred from any 
proof offered in the cause." 

• 
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III. 

We think it i~, therefore, clear under the laws 
of this State th.at under the circumstances set 
forth in the evidence submittt·d in this case, the 
maxim of res ipsa loquitur did not apply and that 
if it had applied the charge of the Judge to the 
jury was improper and prejudicial to the appel--
lant and, therefore·, the judgment in this cause 
should be ·reversed. 

REED & REYNOLDS, 
Solicitors for and of Counsel 

,vith Appellant. 
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Sta_tement of Facts. 

This action was brought against the appellant 
(which we shall call the A. & P.) and Fairmount 
Bottling Co. The trial occurred at the Passaic Cir-
cuit of the Ne,v Jersey Supreme Court on June 
8th, 1926.. The jury rendered a verdict in favor of 
the plaintiffs and against both defendants. Each 
defendant obtained a rule to show cause why the 
verdicts should not be set aside. The bottling 
company's rule contained no reservation of ex-
ceptions taken at the trial, although the A. & P.'s 
rule did. 

Plaintiffs' verdicts, aggregating Six Thousand 
Dollars, were reduced to Four Thousand Seven 
Hundred and Fifty Dollars, and plaintiffs having 
consented to the reduction, . both ruJes were dis-
charged; with the result that the A. & P. now seeks 
a reversal on the exceptions reserved. 

The evidence established the following facts: 
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On August 14th, 1925, Mrs. Christina Noonan went 
to a chain store of the defendant, A. & P., located 
at Passaic, to purchase some groceries. While the 
defendant's clerk, who was waiting upon her, was 
furnishing her with groceries which she was select -
ing, the manager in charge of the store was wait-
ing up .on another customer, a lady, who was also 
making some purchases. 

Thes e were the only persons in the store. Mrs. 
Noonan stood at one end of the · ·trading counter 
and the other customer at the other end, about 
eight feet distant. 

Suddenly and ,vithou _t any ·warning, Mrs. 
Noonan "heard an explosion like a shot"; "it was 
like a shot from a gun", and she "felt a striking 
blo"\v on the side of the nose; it just seerned to 
strike her nose and affect her head"; her head 
seemed ligbt and her eyesight left her for a sec-
ond or hvo; she felt "like pins and needles in 
them". She said it was a sharp, penetrating blow, 
and the explosion made a loud report. 

Mrs. Noonan did not know what struck her or 
how, or what had occurred. All she could explain 
from her own knowledge was the fact of the ex -
plosion, its loud report and gunlike shot, and that 
she had suffered physically and mentally in the 
moments that fallowed. She received so1ne en-
lightenment regarding the occurrence, however, 
fro1n the manager of the A. & P. Store, who told 
her that a ginger al e bottle exploded and struck 
her nose. The manager also gathered two quite 
large pieces of the exploded bottle and showed 
the1n to her. It developed that it was one of thos e 
pi eces of flying glass that caught Mrs. Noonan in 
the nose. 

She was considerably ov ertaken by the explo-
sion and was obliged to seat herself in the window 
of the store awhile, her nose bleeding freel y, bc-
f ore she was able to return home. 

' ,. 

Plaintiffs had no personal knowledge or th e 
cause of the explosion or the circumstanc es sur -
rounding it other than above m entioned, but ex-
erted every possible effort to unravel and pres en+ 
all · the facts that they could possibly discover in 
the ex erc;se of du e dilig enc e. 

In further ance of that purpose, Michael Noc .. 
nan , husband of the injured plaintiff, went to the 
A. & P. store, 8nd inquired of the manager abo u~ 
the explosion. The manager showed him the bot-
tle that exploded and struck Mr s. Noonan , bu : 

_ said nothing about the caus e of the explosion. On 
the contrary, the manager told l\1r. Noonan that 
he was un rible to exp lai n h ovv i t h an p ened . al -
though he admitted that similar bottl es had ex -
p!od ed in th e store on pr evious occasions. 

Plaintiffs leslified lo all th e facts that th ey 
knew and learned about th e explosion, and also 
produc ed as witn esses th e nianag er and clerks in 
charg e of th e A. & P. store, and a Mrs. Fesold, th e 
other customer who was in the stor e at th e tim e. 
These wer e the only p ersons pr esent wh en th e 
explosion happ ened. 

In additioIJ, plaintiffs submitt ed to both def end- · 
ants interrogatori es relating to th e ex plosion, its 
causes, etc., and received sworn answ ers th ereto, 
rvhich were received in evid enc e on plaintiff's case. 

The answers to these interrogatories and the 
testimony established the following facts: That 
the bottle which exploded was a twelve ounce em-
erald green glass bottle; it was bottled at a pres -
sure of 50 lbs. carbonic gas; the bottle was filled 
or bottled by Fairmount Bottling Company; that 
about two weeks before the explosion, the Bot-
tling Company made its last delivery of carbona te d 
ginger ale to the A. & P. at its said store; that sim-
ilar bottl es had explod ed on pr evious occasions; 
that th e A. & P. Company's agents and servants , in 
charg e of its said stor e, kn ew _ o( such pr evious ex-



plosions, some of which occurred in said store; 
that the only guard or means of protection which 
the Bottling Company employed or used on the 
bottle was a paper carton which was slipped over 
the bottle; that the A. & P. Company's employees 
removed that paper carton from the bottle which 
exploded; that the A. & P. failed to exercise reason-
able care to prevent such explosions and to prevent 
the fragments of glass from flying about in" the 
event of such explosions; that defendant's agents 
and employees in charge of said store, knew that 
the bottles were charged with carbonic gas pres-
sure, but made no effort to ascertain how many 
pounds or how much carbonic pressure was con-
tained in said bottle, or similar bottles of like con-
tent purchased by the A. & P. frotn the same bot-
tling company. 

The evidence likewise showed that warm tem-
perature or handling of the bottled beverage in-
creases the carbonic gas pressure of its content, 
and renders the bottle more liable to explode; that 
the A. & ·P. Company's servants had placed the 
bottle in question on display in the store which 
,vas exposed to the sun; that it was not stored in 
a store room under proper temperature. _ 

In addition, plaintiffs produced an expert bot-
tler of thirteen years' experience who testified that 
from his experience and the tests which he made 
with sin1ilar bottles he found that they could not 
safely hold n1ore than from thirty to thirty-five 
pounds of carbonic gas pressure; and that if n1ore 
than thirty-five pounds of such pressure was used 
in such bottles that it was very dangerous, and 
that they would explode either in the bottling 
process or sometime after. In short, it was cer-
tain that the bottle would at some time burst or 
explode if 1nore th~ thirty-five pounds of car-
bonic gas pressure was used because the glass 
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was too brittle, and the bottle not strong enough, 
to hold a greater a1nount of carbonic gas pressure. 

From all of the evidence, including that offered 
by the A. & P. and the co-defendant, who is not 
involved in this appeal, it is clear that the A. & P. 
did not cause proper tests or inspections to be 
1nade and did not exercise reasonable care; tha: 
the A. & P. was negligent; and that such negligence 
was the proxi1nate cause o( the injuries which 
Mrs. Noonan sustained. 

The per curiam opinion of the Supreme Court, 
dealing with the rules to show cause which were 
issued, in part reads: 

"There was evidence on the part of an e1n-
ployee of the A. & P. Co., from which the jury 
might have properly concluded that when he 
came to the store in the morning he would 
sometimes find that bottles of this ginger ale 
had exploded over night. In view of this evi-
dence we think it was for the jury to say 
whether the A. & P. Co., was not negligent in 
failing to take son1e means for the protection 
of customers from injury which 1night result 
from flying glass, in case bottles should ex-
plode during business hours." 

( Case, p. 160, ls. 16-30.) 

Appellant assigns six reasons upon which it rests 
its claim for reversal. The first and second relate 
to the trial Court's charge to the jury. 

In our brief, we shall deal with the reasons in the 
order above mentioned. 

POINT I. 

The trial Judge rightfuHy denied the motion 
for a non-suit. 

The motion for a non-suit was rested "on the 
ground that there is nothing in the evidence which 
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shows any negligence on its . (appellant's) part" · 
( Case, p. 84, ls. 25-30). In the course of counsel's 
argument on the motion, he said: 

"These goods are purchased in the ordinary 
course of business, and a great n1any of the1n, 
and are sold in the ordinary course of busi-
ness; they are sold in stores and I think there 
is absolutely nothing in the te3tin1ony ,vhich 
shows anything which · ·would attract the at-
tention of the storekeeper to the fact that this 
bottle n1ight explode" (Case, p. 85, ls. 10-18.) 

In response to that motion, the trial Court said: 
"The Court: While, of course, the explosion 

of a bottle in the store of the Great Atlantic & 
Pacific Tea Co1npany 1nay be considered as an 
unusual occurrence, still it would seem as 

. though the doctrine of rps ipse loquitur ap-
plied, . . . It seems to me that the happening 
of it is sufficient to call upon the -def end ant in 
whose control the bollle UJas and in whose 
possession it was to show that in the exercis€ 
of reasonable care they could not have pre = 
vented it. 

l\lir. Reed: (Interrupting) The mere hap-
pening, you think, of the accident. is such that 
·would make them liable? 

The Court: (Continuing) vVhile it is an 
unusual happening, bul the bottle was in the 
control of the defendant, and it seems to me 
the doctrine of res ipse loquitur applies. It 
may be their explanation will entirely excul-
pate then1 fron1 any liability. I will deny the 
motion" ( Case, p. 85, ls. 20 to bottom: and 
Case, p. 86, ls. 1-10.) 

We say the trial Judge was right in denying the 
motion for a non-suit for the reasons which he 
gave, as well as upon other evidence in the case, 
which justified his i;-efusal to non-suit, as we shall 
presently point out. 

We start out with the fact that, as the trial Judge 
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said, the explosion of a bottle of carbonated bev-
erages in a store of the A. & P. is an unusual oc-
currence. The bottle, as the appellant's answers 
to interrogat0ries show, was purchased fro1n the 
Fairn1ount Bottling Co1npany about hvo weeks pre-
vious to the explosion, and from the time that the 
Bottling Company delivered this and the othe:;_· 
bottles to the A. & P. it was exclusively under the 
control and in possession of the A. & P. in its said 
store. 

No one, other than the agents and servants of the 
A. P., handled the bottle or had any control over 
it, or the rnanncr in ·which or the place where it 
was kept, for two whole weeks previous to and in-
cluding the moment of the explosion. No one, but 
the A. & P.'s agents and servants, ,vas in a position 
or able to explain the ca use of the explosion, . or 
how, where, or under -what te1nperature the . bottle 
which exploded was kept for a period of two 
weeks, or how the bottle was ·handled during that 
period. 

All that the plaintiffs were able to do was to 
give evidence of the f a:ct of the explosion and the 
circu1nstances that inunediately 'preceded and f al-
lowed it. lVIo:re than this, it was physically impos-
sibl~ for plaintiffs to establish. They furnished the 
trial Judge and jury with all of the facts they knew 
from personal knowledge or were able to produce 
by subpoenaing all -of the ,vitnesses who were pres-
·ent ,vhen the explosion occurred, including the 
other customer in the A. & P. store , and the 1nan-
ager and clerk, who were in charge of its said 
store; and in addition served interrogatori es upon 
the A. & P. (Case, pp. 11 and 12), with a view of 
obtaining all possible evidence that was available 
to them, and present such evidence of the cause of 
the explosion, the nature of the bottle that explod -
ed, its content, the carbonic pressure under which 
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it was bottled, as well as the quality, size, and kind 
of bottle. 

These interrogatories and their answers were 
submitted in evidence as plaintiff's exhibits in or-
der to give the trial Judge and the jury ,the benefit 
of all of the evidence that plaintiffs knew, and 
were able to produce that dealt with the case. 
More than that, no Court can expect of the plain-
tiffs. 

In that situation, and in view of the fact that 
A. & P. Company's agents and servants removed 
the paper slip or cover from the bottle, ,vhich ,vas 
the only guard or cover over the bottle to prevent 
its frag1nents of glass from flying _ about in the 
event that the bottle exploded; and in view of the 
further fact that the defendant's agents and ser -
vants knew that similar bottles had burst and ex-
ploded on previous occasions on the truck, during 
delivery, and in its said store; and . in vie,v of the 
fact that the company made no effort to ascertain 
the amount of carbonic gas pressure under which 
the beverage was bottled, or the quality of the bot-
tle, or whether there were any defects in the bot-
tle; and in view of the fact that they kept the bot-
tle exposed to the sun, there was a prim a f acie case 
of negligence established, which no one but the A. 
& P. could explain, and whose duty it was to ex-
plain in order to exculpate itself from the pre-
sumption of negligence that arose. 

Mrs. Noonan testified that she was in the chain 
store of the A. & P. Co1npany, ·where she went to 
purchase some groceries. She was being waited 
upon by a clerk of the store at one end of the trad-
ing counter, and another custo1ner, also a woman, 
was buying something, and was being waited upon 
at the other end of the counter about eight feet 
away by the manager in charge of the store. There 
were no other persons present (Case, p. 71, ls. 15 
to 42; Case, p. 72, ls. 1-12). 
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Suddenly and without any warning, 1Vlrs. 
Noonan heard an explosion. She testified: "I 
heard an explosion like a shot, it was like a shot 
fron1 a gunn (Case, p. 72, ls . .13-25). Imrnediately 
after the explosion she "felt a striking blow on th e 
side of the nose". She · sa id , "It just see1ned to 
strike the nose and affect 1ny head and eyes for th~ 
ti1ne being"; and "Why, 1ny head seemed light at 
the time and my eye sight left for half a second or 
two; it was lik e a light passing through it; like 
pins and needles, something like tha t · in the1n" 
( Case, p. 72, ls. 25-38). l-Ier description of the 
blo-w to her nose was: "I would call it a sharp 

· penetrating blow; it seemed to be a hard blow to 
111e" ( Case, p. 72, ls. 39-42). As a result of the stun-
njng blow she received, Mrs. Noonan was obliged 
to remain seated in the ,vindow of the store for 
about a half hour, before she ~as able to go home ,; 
and aside from the "pins and needles" sensation, 
she bled from the nose very freely and suffered a· 
terrible headache; a nervouse headache (Case, p. 
73, ls. 25-43, and p. 74, ls. 1-15). She th en · went to 
her home, distant about a block away and tele-
phoned for a doctor ( Case, p. 74, ls. 17-23). 

Mrs. Noonan did not know what occurred, ex-
cepting that after the explosion the manager in 
charge of the A. & P. store said: "The ginger ale 
bottle broke and -I (p la intiff) caught it; " he also 
showed her two quite large pieces of glass; one 
0 1f them hit her (Case, p. 73, ls. 1-15). 

The explosion made a very loud report ( Case, 
p. 73, ls. 22-24); she knew the A. & P. sold ginger · 
ale in the store "but didn't pay any attention 
there", and she didn't know where it was kept 
( Case, p. 73, ls. 15-20). 

On cross-examination, l\1rs. Noonan was not 
asked any questions about the explosion; cross-
examination ·was confined solel y to her injuries 
and the resultant disability. 
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Mrs. Noonan was examined before trial by de-
f end ant. Her deposition taken on this examina-
tion was offered and received in evidence on the 
plaintiffs' case (Case, p. 143, etc.). In her depo-
sition, she said, she was just finishing her pur-
chase, buying the last article and the clerk wa '.3 
figuring up the amount of the order, when the ex-
plosion happened (Case, p. 144, ls. 10-25). Re-
specting the explosion, her examination showed: 
"I thought son1ebody shot a revolver off. I was 
looking at the clerk. It got my nose and touched 
my head. I couldn't see and was blinded for a 
time". "Q. But you didn't see anything com-
ing? A. No, · I thought I was shot. I just imag-
ined a bullet got me right straight that way" (Case, 
p. 144, ls. 25-30). 

"Q. How did you know just what it was that 
struck you? A. The manager said a bottle of gin-
ger ale had exploded and I _got it" (Case, p. 144, 
bottom, and top p. 145) . . The manager told her 
she · "was struck by the bottle" ( Case, p. 152, top). 

Plaintiffs produced as a witness, Isadore Leich-
ter, an expert bottler of carbonic gas pressure, 
similar to the bottle which exploded, who testified: 
that heat or warm temperature increases the 
amount of carbonic gas pressure thereby increas-
ing the danger of explosion ( Case, p. 46, ls. 11-21), 
and that the hazard of explosion is increased by 
handling of the bottle, because it, too, increases 
the amount of carbonic gas pressure ( Case, p. 46, 
ls. 22-30). 

Max A. Kretschmar, a witness for the plaintiffs, 
testified that at the time of the explosion and for 
three years previous he was manager in charge of 
the A. & P. Tea Store (Case, p. 50, ls. 1-42, and 
Case, p. 51, ls. 5-20) ; that on August 14th, 1924, 
1vhile he was in charge of the stor e, as manager, a 
bottle of ginger ale, similar to Exhibits P-1 and 
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P-2 exploded; that it was exactly the same type 
bottle; the ginger ale bottle that exploded, amongst 
oth ers, \Vas purchased by the A. & P. from the Bot-
tling Company and delivered by the latter's truck 
(Ca se, p. 51, ls. 15-32) the la be ls on the bottles 
,vhich were delivered ,vere si1nilar to those that 
,vc re received in evidence ( Case, p. 51, ls. 32-40) ; 
the se labels bore the statement: "Manufactured 
and bottled by Fairn1ount Bottling Co., Hacken-
sack, N. J."; ,vhen the bottles ,vere delivered by 
the Bottling Company, they were contained in 
wooden boxes, twenty-four to a box ( Case, p. 52, 
ls. 28-42) ; that on each of the bottles was contained 
a pape r cover which \,Va3 placed over the bottle 
fro1n the top; that this paper cover, Exhibit P.6 , 
was the only guard or carton that was contained 
on these bottles; that there vvas no wjre 1nesh over 
then1 or outside packing; and that the bottles that 
,vere kept on display in the store (the one that 
exploded was on display) did not have the cover 
on; that he removed the cover or carton from the 
bottles that he kept on display (Case, p. 52, ls_. 38 
to bottom, and Ca~e, p. 53, ls. 1-31). 

He deposited the first bottle of ginger ale in the 
paper carton on the counter, and it immediately 
exploded after ren1oving his hand from it; noth-
ing else was in the box; one part of the broken 
glass "fle,v in the air", and "traveled to where 
l\1rs. Noonan was standing and struck her on the 
nose" ( Case, p. 55, ls. 18-30; p. 56, ls. 1-18, and 
p. 57, top). 

On previous occasions in handling similar bot-
tles he found, on unpacking them fro111 the box, 
that sometjmes they were broken (Case, p. 57, ls. 
30-32, and Case, p. 58, ls. 1-20); that on previous 
occasions the caps of similar bottles had blo,vn 
off in the store (Case, p. 58, ls. 25-30). 

On cross-examination by counsel for the A. & I). 
this witness said that when he put the bottle in th~ 
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box it exploded, and the "ginger ale came out 
like you ,vould ordinarily open a seltzer bottle; 
it shot out, and a piece of glass flew on the other 
end of the counter and struck Mrs. Noonan; the 
bigger part of the bottle fell directly on the coun-
ter where he was serving; the bottle broke just 
below the neck; the cap remained on the bottle." 
He examined the bottle and no ,ticed "that the 
glass on the side of the bottle was not the same 
thickness all of the way around; it was thinner 
at one end than it was on the other" (Case, p. 60, 
Is. 30-42, and p. 61, ls. 1-30). 

When the explosion occurred the report ''\vas 
like ,vhen the cork shoots out of a bottle". "Q. 
You say when you put the bottle in the paper box 
on the counter it exploded? A. Yes, sir. Q. 
vVhat kind of a counter was it, marble? A. 
Wooden counter" (Case, p. 64, Is. 1-5). 

Joseph Mumler, a witness for the plaintifls, 
testified that he ,vas the clerk in the A. & P. Tea 
store; he ,vas by the trade counter at the time of 
the explosion (Case, p. 67, ls. 20-40); · the explo-
sion made a loud report; he heard it from the 
other end of the store about fifteen feet away; 
on previous occasions he found bottles exploded 
and broken (Case, p. 68, ls. 1-25; p. 69, Is. 30-35; 
p. 70, ls. 1-4). 

Mrs. H. Fe sold, a witness for plaintiffs, said 
she was the other customer in the store ·when the 
bottle exploded; the manager put "them" (bot-
tles) in the box on the table, "slow"; his hands 
,vere off the bottle; the glass flew in the air and 
struck l\ilrs. Noonan; she was buying the ginger 
ale, and stood at one end of the counter and Mrs. 
Noonan was at the other end; the explosion made 
a loud report. (Case, p. 66, ls. 1-35). 

l\!Iichael Noonan, husband of Christina Noonan, 
said that on the day of the accident after he 
learned of the explosion he went to the A. & P. to 
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speak to the n1anager ( Case, p. 82, Is. 35-45). 
In re spon se to his inquiry, the 1nanager showed 

hi1n "a piece out of the side of the bottle that 
struck Mrs. Noonan; the manager said noth in g 
about the explosion or how it happened; he was 
unable to explain it; he adn1itted to Mr . Noonan 
that other explo sions happened .hefore in the 
store" ( Case, p. 83, l s. 1-32). 

There was evidence that the Bottling Con1pany 
took no care or precaution to guard again st the 
glas s flying about in the event of an explosion. 
For exa1nple, li a bottle is packed in sa,vdust as 
is very often the case, or is protected by wire or 
n1esh, even though the bottle should burst, the 
protector would at least guard or prevent the 
c ~asJ fron1 flying about. 

By the an fr\vers which th e A. & P. furnished, 
under oath, to plaintiffs' six interrogatories (Case, 
pp. 11 apd 12), the cornpany admitted that jt 1nade 
n.o effort to ascertain how many pounds or how 
much pressure of carbonic gas was contained in 
the bottle that exploded, or in similar bottles of 
like content ,vhich it purchased from the same 
bottling company. 

And in ans,ver to the eighth interrogatory 
(Case, p. 12), the company admitted that it did 
not make or cause any inspection or examination 
of the bottle to he 1nade to determine its contents 
or detennine if the bottle was likely to break, burst 
or explode. 

By the answers to interrogatories 9 to 12 (Case, 
p. 13), the A. & P. Company denied that · Mrs. 
Noonan ·was in its store on the date -of the acci-
dent; denied that a bottle exploded ,vhile she was 
in the store, or that she vvas struck or injured by 
such a bottle or any part of it. 

No,v, in the first place, the plaintiff was not an 
agent or servant of the A. & P., but was its cus-



14 

tomer, an invitee in its store, and as an inYitee 
this storekeeper owed the plaintiff the absolute 
duty of exercising reasonable care to protect the 
plaintiff from injury, and to maintain .its store 
reasonably safe for the use of its customers. 

In that connection, the rule of this state is: 

"But the case at bar is distinctly accentu-
ated by the fact that the plaintiff occupies the 
status of an invitee to the premises of another, 
whereby the duty is cast upon the inviter to 
use reasonable care and foresight to protect 
one who occupies the status of a guest from 
harrn, or at least to refrain from careless or 
indifferent conduct in the n1anage1nent and 
control of its property upon exhibition, which 
may prove injurious to one casually examin-
ing it, whether the property be a work of art 
or a domestic utensil, and ,vhich examination 
presents the conspicuous reason for the pres-
ence of the guest upon the premises". 

Higgins vs. Goerke-Krich Co., 91 N. J. 1. 
464, 103 Atl. 37, and aflir1ned by our 
Court of Errors and Appeals, in 106 
Atl. 394. 

In the case just cited the court held that where 
an ice box lid fell on plaintiff's hand in defend-
ant's store, there was a presun1ption of negli-
gence; that upon proof of the occurrence itself 
the storekeeper was required to explain it; and 
since the case was barren of explanatory testi-
mony, or of any semblance of it, the liability of 
the defenda1:t upon the uncontroverted testi1nony, 
bespeaking negligence, as ·we_ll as upon the legal 
presumption arising from the unexplained occur- -
rence becomes manifest. 

_In Law vs. Mqrris, 4 N. J. Adv. Rep. (22) 952, 
a customer in defendant's store was injured by 
part of a ceiling which broke and struck her. 

J • 
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Proo ~· o ... · lh2 n18rc occurrence 1nade out a prima 
facie ca se of negligence, v1hereupon the def end-
ant w as called upon to explain it. 

In Stark vs. Great Atlantic & Pacific Tea Co., 
133 Atl. 172, this court held: 

"A storekeeper owes to one entering his 
place of business for the purpose of making 
purchases the duty of exercising reasonable 
care to keep the floors of the store in such 
condition that with the exercise of reasonable 
care on the part of the customer they will be 
reasonably safe. 
"Where a customer is injured through a fall 
caused by a deterioration in or disrepair of the 
floor, the nature and character of the disre-
pair or deterioration 1nay be such as to pre-
sent a jury question as to whether the condi-
tion had existed for such period of time as to 
give the party chargeable with the care and 
maintenance of the pr emises reasonable time 
and opportunity to inspect and r epair, if nec-
sesary." 

We say, as the trial judge said, that the ex-
plosion of a bottl e of carbonated beverag e is an 
unusual occurr ence , and that since it was in the 
exclusive control and possession of the A. & P. 
for two ,vhole weeks, there was prirna f acie evi-
dence of ,vant of du e care ·which calls upon the 
A. & P. to exculpate itself. 

In that situation, the rule is: 

"vVhen, through any instru1n entality under 
the management of a defendant or his ser-
vants, plaintiff is injured, and the injury 
would not result if def end ant were exercising 
due care, the occurr ence, itself, in the absence 
of explanation, affords prima faci e evid ence 
of ,vant of due care." 'IJ,fannon v. Vesper 
Lodg e, (Err. & App.) 116 Atl. 784. 

And in Veesy vs. Central R. Co. of N. J. , 95 Atl. 
977, this court held: 
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"The maxim of 'res ipsa loquitur' is that 
when through an y in strument ali ty or ag ~ncy 
under the management or control of a defend-
ant , or his servants, there is an occurrence , 
injurious to the plaintiff, which, in the ordi-
nary course of things, would not take place 
if the person in control were exercising due 
care, the occurrence itself, in the absence of 
explanation by the defendant, affords prima 
f acie evidence that ther e was want of due 
care." 

So in the case at bar, the bottle that exploded 
was under the managen1ent and control of the de-
fendant, A. & P. , its agents and servant s. It js 
an occurrence ·which in the ordinar y course of 
things would not take pla ce if the def end ant, its 
agents and servants, who were in control thereo f, 
were exer cising due care; and th e occurrence it-
se]f, th erefor e, in the absence of explanation by 
the defendant (there was no explanation in this 
cas e) affords prinza faci e evidence that there was 
want of du e care on the part of th e A. & P. 

A r eading of the case of Jfannon vs. Vesp er 
Lodge, supra, signifi es th e importance of the fact 
that in th e cas e at bar sinzilar bottl es had pre-
viously exploded , and that the A; & P.'s ag ents 
and servants had knowl edge of the fact. 

The syllabus by the court in the Mannon case · 
reads: 

"Plaint iff, whil e rightfull y in a building 
controlled by defendant, was injured by th e 
ex plosion of a gas machin e in the cellar of the 
building, which machine was operated and 
managed by a serv ant of th e def endant so as 
to furnish li ght to the building. T hf!,re was 
evid enc e that for som e months gas had been 
escaping , th at th e gas j ets fr equ ently flar ed a 
foot or mor e, that th e machin e had emitted 
nois es, that th ere had been no insp ect ions of it 
fur about a y ear, and that ab out a month be-
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f ore th e accide n t the servant in questio n had 
been warn ed that it m ight explode tf its use 
was con tinu ed . Held, tha t on the whole case 
th e ques ti on of defendan t 's neg ligence was fo r 
the j ur y, and tha t a direc tion for defendant 
was erro neo us." (Italics ou r s.) 

The Man no n case is likewise significant in an -
othe r respect. P lai ntiffs test ified to all the facts 
that . they kne ,v co nce:rni ng the exp losion, and 

I 

likewise produced all the evidence tha t they 
cou ld fur nish, and all th e witnesses that w ere pre -
sent ·whe n the explos io n occu r red, and th a t ·were 
obta in able who 1night give evidence of the ex -
p losion , and th e cir cum stances . su r rounding jt, 
and th e cause of the exp losion ; and it is sig nificant 
that the plainliff s held back noth ing that- might 
be helpful to th e court or jury in dispo sing of the 
case; th ey held back nothing mat er ial to th e cas e. 

In that conn ect ion , thi s court in the Man non 
case sa id a t page 785, of the opi nio n: 

"Th er e is no quest ion in the case of plain -
tiff havi ng he ld back any ma terial ev idence at 
hi s com ma nd , as in Bahr v. Lombard Ay res & 
Co ., 53 N. J . Law, 233, 21 Atl. 190, 23 Atl. 167,. 
or Le ven du sk y v. En1pire R ubber Co., 84 N. J. 
L aw, 698, 87 At l. 338, Ann. Cas . 1914 D, 969; 
n or ,vas th ere, as a court questio n , adequate 
count er pro of, as in McCormack v. Standard 
Oil Co., 60 N. J . Law, 243, 37 Atl. 617." 

An d the latter po r tion in the court 's opinion is 
importa n t to th e case at bar because defendant 
offered no adeq u ate co un te r proof to cons ti tute 
th e iss u e a court ques ti on . 

A case th a t den otes the impo r tance of the fact 
th a t plai n tiffs exha u sted every effort to unfold all 
obtainab le evidence re lati ng to the explosion is 
Ha lm es vs . Pelligrino, 133 Atl. 194, decided by 
th is court. ,There, pla intiff was wo rking on a 
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r.caffold, one of the planks of ·which broke causing 
him to fall to the floor, resulting in his injuries. 
He rnere]y proved the fact that the plank broke 
and rested his case. 

In dealing ,vith that situation, the court, at 
page 195, of the opinion said: 

"The plaintiff admitted that he had 1nade no 
inspection of the planks, and that no one else, 
as far as he knew, had inspected them .... 
There is no evidence that the plaintiff at-
tempted to examine the defendant before trial, 
or that he called for the production of the 
plank on a bill of particulars, or submitted 
interrogatories." (Italics our o-wn.) 

It js apparent, therefore, that in the Holmes 
case, if the plaintiff had in the n1anner indicated 
by the court sho,vn that he had exhausted all effort 
to present all evidence that ·was possible for him 
to obtain, that that would have been sufficient to 
warrant the case being submitted to the jury. 
There is no such shortcoming in the case at bar. 

Furtherinore, we find: 

"The reasonable rule has been said to be 
that from the mere fact of an exp]osion it is 
competent for the jury to infer as a propo-
istion of fact that there was some negli-
gence." 

29 Cyc. 594 (Footnot es) ; 
Young vs. Bransford, 12 Lea. (Tenn.) 232. 

An analagous case to ours is: 
Stolle vs. Annheuser Busch, 39 A. L. R. 1001, 

271 S. \V. 497, it was held: 

"The rule 'res ipsa loquitur' applies in case 
of the exp losion of a bottle of highly charged 
beverage, to the injury of a bystander, where 
the bottle is shown to have been transported 

' . 
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and handled in the usual course of business, 
with reasonable and ordinary care. 

"It is not incumbent upon the plaintiff to 
show what precautions the defendant should 
take; that duty devolved upon the defendant, 
who was liable for negligence in putting such 
dangerous goods upon the market without 
sufficient precaution to n1ake the1n safe." 

As a rule, in the ordinary and usual handling 
of a bottle of carbonated beverage, there is no 
danger; it is unusual for such a bottle to explode. 
Since the def cndant, A. & P., had the exclusive 
1nanage1nent and control of the bottle, -and is the 
only one ,vho is in a position to explain the ex-
plosion, the only fair and reasonable inference 
that can be drawn from the exp losion , in the ab -
~.ence of an explanation, is that the occurrence it-
self bespeaks negligence. 

In La Rue vs. Potts, 91 N. J. L. 606, 103 Atl. 
197, decided by our court of last resort, the plain-
tiff showed evidence of the explosion of a "septic 
tank" and rested. It was held that a non-suit 
was properly denied. 

Likewise: 

"One negligently putting up highly charged 
beverages for the trade is liable for injury 
to the consumer by the bursting of a bottle, 
although there are no contractual dealings be-
hveen them. 

"One injured by the explosion of a highly 
charged drink bottled for the trade is not 
bound to prove what precautions the bottlers 
should have taken to prevent injury by the 
explosion. 

"It is not incumbent upon the plaintiff to 
show what precautions the defendant should 
take; that duty devolved upon the defendant, 
who was liable for negligence in putting such 
dangerous goods upon the n1arket without suf-
ficient precaution to make them safe. It may 
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be that the def end ant could have used wicker 
covering for the bottles, such as is used for 
champagne bottles, or wire mesh cases, as is 
used for certain goods of explosive nature. 
These would not prevent explosions, but 
would prevent the fragments of the glass do-
ing 1nuch damage. Or the goods might be 
packed in sawdust, as -is done with some goods 
such as aerated water, liable to explosion. Or 
there might be so1ne harmless ingredient put 
in the decoction to prevent sudden expansion 
causing explosions,-a device that is not un-
usual. Or thicker bottles 1night be used, or 
there may be still other devices in this age in 
which '1nen have sought out many inventions.' 
Ecclesiastes, chap. VII v. 28. But what is the 
best protection is one ·which the defendant 
must ascertain and use. It is certainly no de-
fense for the defendant, who has placed dan-
gerous and highly explosive merchandise upon 
the n1arket which it knows has often explod-
ed, to the injury of its custo1ners and others, • 
to clain1 that other vendor s and 1nanu f ac-
turers, in their pursuit of gain, have been as 
indifferent to the safety of their customers 
and the public as the defendant itself." (Ital-
ics our own.) 

Grant vs. Graham Chero-Cola Bottling 
Co., 176 N. C. 256, 97 S. E. 27. 

In Colyar vs. Little Rock Bottling Works, 114 
Ark. 140, 169 S. W. 810, where a person ,vas in-
jured by the explosion of a bottle containing a 
charged soft drink, ·which ·was being handled in 
the usual and customary way, and the proof tend-
ed to show that the bottle was improperly charged, 
and that the bottler, or at least his agents, pos-
sessed either actual or imputed knowledge of such 
overcharging, it was held that the case was one 
for the jury on the issue of such negligent charg-
ing and whether that negligence was the proxi-
1nate cause of the injury. 

... 

•, .. 

21 

In the Calyar case the court also said that a 
manufacturer and bottler of charged soft drinks 
cannot be relieved of any negligence in so over-
chargjng a bottle that it burst, to the injury of an 
employee of the purchaser, on the ground of a 
lack of privity of contract, where the injury oc-
curred ,vhile such employee was handling the bot-
tle in the usual and necessary course of the pur- • 
chaser's business, which handling was necessarily 
,vithin the contemplation of the parties when the 
sale ,vas n1ade; and the defendant was charged 
with notice that the bottle was overcharged, and 
that such condition would probably cause it to 
explode. 

To the san1e e:ffeet: 

"Evidence of the explosion to the injury of 
the purchaser of a bottle of carbonated bev-
erage, accon1panied by evidence that other 
bottles put np hy the same bottler had ex-
ploded during the several preceding months, 
is sufficient to carry to the jury the question 
of the latter's negligence, in an action to hold 
him liable for the injuries." 

Dail vs. Taylor, 151 N. C. 284, 66 S. E. 135. 

In Cashwell vs. Fayetteville Pepsi-Cola Bottling 
Works, 74 N. C. 234, 93 S. E. 901, ,vhere bottle 
exploded and injured plaintiff, ,vho showed shni-
lar bottles of beverage bottled by defendant had 
exploded, the judgment for the plaintiff ,vas 
af!irined. 

And in 29 Cyc. p. 591, we find: 

"Perhaps a more accurate statement is · that 
where defendant owes to plaintiff a duty to 
use care, and the thing causing the accident is 
known to be under the management of defend-
ant, or his servants, and the accident is such 



that in the ordinary course of things does not 
occur if those who have the management or 
control use proper care, the happening of the 
accident in the ab~ence of evidence to the con-
trary is evidence that it arose from the lack of 
requisite care". Citing Sheridan vs. Foley, 
58 N. J. Law 230, 33 Atl. 484; Bahr vs. Lom-
bard, 53 N. J. L. 233, 21 Atl. 190, 23 Atl. 167; 
and also citing cases from California, Illinois, 
J\1innesota, Missouri, Ne,v York, Ohio, Penn-
sylvania, Vennont, West Virginia, Wisconsin, 
U. S. Courts and England. 

The footnotes read: 

"Basis ·of Doctrine: 'The maxim is also in 
part based on the consideration that where the 
management and control of the thing which 
has produced the injury is exclusively rested 
in the def end ant, it is within his power to pro-
duce evidence of the actual cause that pro-
duced the accident which plaintiff is unable to 
present." ( Citing several cases .) 

And in 29 Cyc. 594, the footnotes read: 

"The reasonable rule has been said to be 
that from the mere fact of an explosion it is 
competent for the jury to infer as a proposi-
tion of fact that there ,vas some negligence." 
(Citing Young vs. Bransford, 12 Lea. (Tenn.) 
232. 

In Sheridan vs. Foley, supra, it ,vas held: 

"Where one engaged in laying a · sewer in a 
building is injured by a falling brick, in the 
absence of explanation by the contractor do-
ing the brick work, i1t ,vill be presun1ed that it 
occurred fro1n want of reasonable care on 
his part, and he is liable for the 1nJur1es re-
ceived." 

. . :, 
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Chief Justice Gu1n1nerc, writing the opinion for 
the Supreme Court, in that case, said: 

"While it is true, as a general principle, that 
mere proof of the occurrence of an accident 
raises no presumption of negligence, yet there 
is a class of cases where this princip le does not 
govern,-cases ·where the accident is such as, 
in the ordinary course of things, would not 
have happened if proper care had been used. 
In such cases the maxim, 'Res ipsa loquitur,' is 
held to apply, and it is presumed, in the ab-
sence of explanation by the defendant, that 
the accident arose from ,vant of reasonable 
care." 

The Chief Justice, in that case, illustrated vari-
ous cases where the maxim was applied. One of 
the illustrated cases dealt with a situation in the 
English courts where the plaintiff, passing along 
a highway under a bridge, was injured, ,vhen a 
brick fell from one of the piers on ·which the 
girders of the bridge rested, and injured him. 

Another of the cases there illustrated is one 
where the plaintiff was injured by the falling of 
a barre l fro1n the window of defendant's shop. 
There ,vas no evidence to show what caused the 
barrel to fall, nor was there any direct evidence to 
connect the defendant or his servants with the 
occurrence. The Chief Justice then deciding that 
case held: 

" 'A barrel could not roll out of a warehouse 
without some negligence, and to say that a 
plaintiff, who is injured by it, must call wi~-
nesses from the warehouse to prove negli-
gence, see1ns to me prepo~terous. So, in build-
ing or repairing a house, if a person passing 
along the road is injured by something fall-
ing upon him, I think the accident alone would -
be prima f acie evidence of negligence.' " 
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Applying that principle here to the case at bar, it 
is the duty of a storekeeper to exercise reasonable 
care to proitect his customers from injury fro1n an 
explosjon of- a bottle of carbonated beverage, 
which he keep s on display, or, at lea st~ to protect 
him from injury from fragments of glass flying 
aboul in case of the exiJlosion of such a bottle. 

Although the Court in the illustra ,ted case, supra, 
said, that the injured person need not call wit-
nesses from the defendant's premises to prove the 
negligence, that seeming to the Court to be pre -
posterous, yet in the case at bar, the plaintiffs went 
to that extren1e degree to obtain all material ev i-
dence relating to the cause of the injuries. 

The Chief Justice, in the opinion, continues: 

"In our own state, in the case of Bahr v. 
Lombard, 53 N. J. La,v 233, 21 Atl. 190, and 23 
Atl. 167, this n1axim was fullly commented 
upon and applied. The facts in the present 
case bring it within the applica~ion of this 
principle. The bricks were in the custody of 
the defendant's servants at the ti1ne when this 
one fell , and it ,vas their duty to so handle 
them as not to endanger c1thers, who ,vere 
engaged in other work upon the same prem-
ises. This brick could not have fallen of itself, 
and the fact that it fell, in the absence of ex-
planation by the defendant, raises a presump-
tion of neglig ence . l'f there are .-any facts 
inconsistent with negligence, it is for the de-
fendant to prove them." 

In the instant case, it was the duty of the A. & 
P. to so handle and keep its bottles as not to en-
danger customers invited into its store; this bottle 
could not h ave exploded of itself; a piece of glass 
of such a bottle could not fly about in the store of 
itself; if the bottle was covered by a wire mesh or 
pap er carton the fragn1ents of it could not fly 
about; such a situation raises a presumption of 
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neg!i ger.c c; an ~l if th ere ,vere any fac ts incon sist ent 
vvith negligence , it ,vas for the defendant, A. & P., 
to prove then1. 

T:t c r ul e laid down by this court in Bahr vs. 
L em bar d, in 21 Atl . 190, is: 

"l. As a general rule, the proof of the oc-
currence of an accident does not raise a pre-
su1nption of neg1igence. 

"2. Where the testimony which proves 
the occurrence by which the plaintiff was in-
ju r ed discloses circumstances fron1 which the 
negligen ,t conduct of the defendant is a rea-
sonable inference, a case is presented which 
calls for a defense . 

"3. If, however, the plaintiff's case shows 
hi1n to be po ssess ed of 1nater lal h ut undj s-
closed evidence, the mere proof of the occur-
rence of an accident raises no presumption of 
negligence to rebut ,vhich the def end ant can 
be called upon to off er testimony . 

"4. Res ipsa loquitur commen:ted upon and · 
applied . 

(Syllabus by the Court.)" 

The testimony offered by Mrs. Noonan and her 
witnesses, proving th e occurrence by ,vhich she 
was injured, disclosed circumstances from which 
the negligent conduct of the A. & P. is a reasonabl e 
inference, presenting a case which calls for a de-
fense . 

The plaintiff's case did not show the1n to be pos-
sessed of material but undisclosed evidence, but, 
on the contrary, showed that the y went beyond the 
realm of their duty and produced witnesses fro rn 
def endanl ' s pr en1ises in defendant's en1plo y to 
prove their case, and exhausted all effort to pro-
duce all material evidence that was possibly avail-
able. ' 
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The Missouri Supreme Court u1 Stolle vs. An-
heuser-Busch, 271 S. W. 4_97, held: 

"The rule 'res ipsa loquitur' applies in case 
of the explosion of a bottle of highly charged 
beverage, ·to the injury of a bystander, where 
the bottle is sho,vn to have been transported 
and handled in the usual course of business, 
with reasonable and ordinary cai·e." 

In Stolle vs. Anheuser-Busch, supra, the person 
injured was a bystander in a store, who happened 
to be hit by part of a bottle which another cus-
tomer had just purchased. 

The evidence adduced in the case at bar esta:_ -
lished that the bottle was a highly charged bc Y-
erage, being bottled under a pressure of fifty 
pounds of carbonic gas (Case, p. 10, ls. 1-10, An-
swers to Interrogatories). The bottle was appar-
ently delivered by the bottling company to the A. 
& P. in good condition, for it rernained in the ex-
clusiYe custody, c9ntrol and possession of the A. 
& P. for two ,vhole ,veeks before it exploded. 

Moreover, even though we should assume, but 
not concede, that the A. & P. was not responsible 
for the explosion itself, we cannot, nevertheless, 
escape the fact that Jhe A. & P. was directly and 
solely _responsible for the fragments of glass from 
the exploded bottle f1ying about in its store, result-
ing in plaintiff's injuries, for if the A. & P. had not 
re1noved the paper carton or cover from the bottle, 
there ,vould be no f1ying fragments, the glass would 
merely pierce the paper carton, but remain within 
it (Case, p. 90, ls. 19-32). 

The evidence also showed that handling a bottle 
of carbonated beverage, or keeping it under a 
warm temperature, has a tendency to increase the 
carbonic gas pressure. No one, but the A. & P.'s 
agents and servants, handled the bottle for two 

whole weeks (Case, p. 105, ls. 29-45). At the close 
of p lE:.int iffs' case, it ,vas , therefore, the duty of th e 
d ef cnd ant to explain the te1nperature under which 
it kept this bottle on disp lay in its store, and the 
n12nner in wh~ch it hand led it. 

At the close of the plaintiff's case, it was also 
open for the jury to say ,vhether the manager \V ZL 

n egl ige nt in placing this bottle on the counter. I _ 
should be recalled that the undisputed evidence i:J 
that the 1nan ager took several bot:tles fro m th e 
shelf and was placing them in a paper carton on 
the counter to ·wrap them for the customer who 
was buying them, and that as he did so, one of the 
bottles exploded; i_t was open for the jury to sa y 
\\ hether the n1anager ,vas careless either in ban g-
ing one of the bottles against the others or against 
the counter. 

In Riecke vs. Anheuser-Busch Brewing Asso. 
(1921) 206 Mo. App. 246, 227 S. W. 631, where a 
bottle of Bevo exploded, resulting in the disfigure-
rnent _ of one's nose, ,vho was inspecting the pren1-
iscs upon defendant's invitation, the court hel9-
that there was a presumption that the explosion 
was caused by defendant's negligence, upon 
,vhich presun1ption alone plaintiff r elied. 

In Payne vs. Rome Coca-Cola Bottling Co., 
(1D12) 10 Ga. App. 762, 73 S. E. 1087, it was 
squarely held that the explosion of a bottle, the 
contents of which ·were advertised and sold as 
Coca-Cola, a harmless and refreshing bev erage, 
raised an inference of negligence against so1ne-
one, and that upon its being affirmatively sho,vn 
thaJ all the persons through whose hands the bot-
tle had passed after leav ing the manufacturer were 
free from fa ult, and that the condition of the bot-
tle and its contents had not b ee n changed, the in-
ference of neglige _nce, by process of elimination, 
must be placed ~gainst the manufacturer. This 



conclusion ,vas reached in the face of the conten -
tion that the principle at the foundation of the rule 
res ipsa Loquitur could not be applied because 
the bottle was not in the possession or control of 
the defendant when it exploded. However, the 
Court said that the plaintiff, to recover, must do c:.:) 

upon the theory res ipsa loquitur. 
Plaintiffs' ,vitness, Kretschmar (defendant's e1n-

ployee) testified that immediately before the botLc 
exploded, it was in the sa1ne form and condition 
as it was when it was delivered to the A. & P. sto:..~c 
by the bottling company, with the single exceptio :;: 
~hat the paper cover (Exhibit P-6) was remove ,~ 
therefrom when he put it on display in the A. & P. 
store ( Case, p. 54, Is. 20-25). 

The case of Dail vs. Taylor, (1909) 151 N. C. 284 
28 L. R. A. (N. S.) ~)49, 66 S. E. 135, was followed 
and approved in Cashwell vs. Fayetteville Pepsi-
Cola Bottling 1,Vorks, (1917, 174 N. C. 324, 93 S. E. 
!HO, which involved injuries to a purchaser for re-
sale, caused by the explosion of a bottle of Pepsi-
Cola while being handled by him. This conclusion 
was again approved and adhered to in Grant vs. 
Graha1n Chero-Cola Bottling Co. 

In Mackenzie vs. Oakly, 108 Atl. 775, where an 
automobile in which the plaintiff was a guest skid-
ded OJ?-a highway, our Supren1e Court said: 

"In this respect the case was properly sub-
mitted to the jury. The situation thus pre-
sented is within the rule applicable to an acci-
dent, which suddenly and for no apparent 
cause happens, and yet fro1n the very fact of 
its occurrence an abnormal situation is pre-
sented which bespeaks negligence in opera-
tion, which calls upon the defendant for an 
explanation to exculpate herself from the le-
gal inference or presumption of negligence 
arising therefro1n." 

t 
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In lliggins vs. Goerke-Krich Co., 91 N. J. Law 
464, 103 Atl. 38, where plaintiff, a customer jn de-
fendant's store, was injured, the Supreme Court 
said, at page 39: 

"If it be asked what the defendant did that 
bespeaks negligence, it :1nay be confidently an-
swered that his tort-feasance consisted in do-
ing nothing to render reasonably safe for the 
inspection of its guests an article ,vhich con-
fessedly in its situation was dangerous, and 
·which by the exercise of ordinary business 
foresight it ,vould have known to be danger-
ous to those invited to inspect it, and who were 
unconscious of the danger." 

A feature of negligence on the part of the A. & 
P. in the case at bar is its torl-feasance which con-
sisted in doing nothing to render its store reason-
ably safe for its guests, whereas by the exercise 
of ordinary business foresjght, it would have 
known that a bottle unprotected by a paper carton 
which it had removed, or unguarded by a ·wire 
1nesh or other n1eans, would, if it exploded, cause 
the frag1ncnts of glass to fly about to the injury 
of its customers. 

In Philip's Library, this court held that an own-
er or occupier of premises, who, by invitation, 
express or implied, induced a person to con1e upon 
the pre1nises, is under a duty to exercise ordjuary 
care to render the premises reasonably safe for 
the purposes e1nbraced in the invitation. (Citing 
several cases). 

In the first place, if the A. & P. had exercised 
ordinary care the bottle would not have exploded; 
to say the least, if the A. & P. had exercised ordin-
ary care there would be no frag1nents of glass 
fro1n the exploded bottle flying about in the store. 

The general rule of negligence resulting from 
explosions is stated in 20 Ruling Case Law 192, 
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"Cases of injuries from explosions is an-
other class in which the doctrine res ipsa lo-
quitur frequently has been invoked." 

In J{loran vs. /Jrogin, 123 Atl. 760, the · Court 
held that the explosion of a pneu1natic tire on a . 
bus at least calls upon the defendant for an ex-
planatjon ·with a view of elimina ,ting hin1 from lhe 
category of an active or passive tort-feasor. 

Appellant in its brief under Point I referring to 
the testimony of lVIichael Noonan as to what vvas 
said by the l\'Ianager of the Atlantic & Pacific Tea 
Co. Store to hin1 in connection vvith the explosion 
of other bottles, says that it is not bound by this 
testi1nony. The testimony in question was ad-
mitted without objection on the part of the Coun-
sel for the Appellant or for -the co-defendant and 
no 1nobon was made to strike out the answer and 
no objection was taken to the Court's charge in 
this respect, and therefore, under the many de-
cisions of this Court even assuming that appellant 
is right in its theory it is not e~titled to have the 
n1atter considered on appeal vvhere it nov., urges 
the matter for the first ti1ne. 

vVe submit that at the close of plaintiff's case a 
prim a f acie case of negligence was established 
which compelled the trial judge to deny the 1110-
tion for a nonsuit. 

POINT II. 

The trial Court properly refused to direct a 
verdict in favor of the defendant-appellant. 

In view of the prima f acie case made out by th'~ 
plaintiffs ,vhich required a refusal to non-suit, it 
of cour se follo"rs that at the close of the case there 
was a queslion of fact to be sub111itted lo the jury 
for detern1ination. 

t 
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In J1annon vs. Vesper Lodge, supra., this court 
said, "The testimony for plaintiff n1ade a prima 
facie case for the jury, and on the whole case it 
ren1ained for the jury to say whether such prima 
f acie case vvas n1et by the evidence for defend-
ant; .... " That rule was controlling on the trial 
J u<lge on the motion for a direction of the verdict. 
The court in the Mannon case also said, "The tes-
ti111ony for defendant tended to negative the es-
cape of gas, but this merely raised a dispute of 
fact, and it appeared on defendant's case that the 
1nachine had not been inspected for about a year 
prior to the accident. This evidence, with the con-
ceded facts already stated, plainly made it a jury 
question whether due care had been exercised in 
the n1anagement of the machine, and, if not exer-
cised, whether the accident resulted fro111 that lack 
of care. There is no question in the case of plain-
tiff having held back any material evidence at his 
com1nand, .... ; nor was there, as a court ques-
tion, adequate counter proof." (Italics ours). 

The A. & P. Company's defense consisted of a 
single witness, Kretschmar. He did not testify to 
a single fact about the explosion or its cause, or 
the n1anner in which the · bottle w·hich exploded 
was handled by the A. & P. Company during the 
two ,veeks in which it was exclusively under its 
control and management and in its custody and 
possession. He did not testify to the 111anner in 
which it was kept or the temperature under which 
it vvas kept. He offered no explanatory testi1nony 
to exculpate the A. & P. His testimony ,vas direc-
ted solely to the conversation which plaintiff 
Michael Noonan testified he had with him so1ne 
time after the explosion. His testimony on direct 
consisted of only a denial that "he had never seen 
explosions like that happen before." (Case, p. 129, 
ls. 20-41). On cross-examination, appellant's said 
\vi tness, Kretschmar was asked: -
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"Q. Tell the court and jury, Mr. Kretschmar, 
as best as you can, what caused the explosion, 
if you can tell us. 

"Mr. Brown: (Appellant's counsel) 
I object, calling for a conclusion. 

"The Court: Yes, I think so; I s1.;ts-
tain the objection. 

"Q. Can you tell what caused the explosion? 
"A. I do not know; I just put it in the box 

and it burst. 
"Q. You do not kno,v what caused the ex-

plosion nor how it came about? 
"A. No, I couldn't tell." ( Case, p. 130, ls. 

11-28.) 

We cannot conceive ho,v appellant can argue 
that .there was no question of fact to he sub1niited 
to the jury at the close of the case (in vie,v of the 

-prima facie case which the plaintiffs established) 
when appellant's only witness testified that he did 
not know the cause of the explosion and was un-
able to explain it. This witness on cross-exan1in-
ation also ad1nitted that when he reported in the 
A. & P. store on certain mornings he found the 
caps blown off the tops of soda water bottles 1nade 
of the same kind of glass as the bottle which ex -
ploded. ( Case, p. 130, ls. 28-38). Appellant's 
counsel was apparently afraid to have the ,vitness 
tell th~ court and jury what caused the explosion 
for when the ,vitness was asked the question on 
cross-examination, counsel objected and the ques-
tion was overruled. 

On direct examination plaintiffs' ,vitness, 
Kretsclunar, admitted that after the explosion oc-
curred, plaintiff Michael Noonan ca1ne to hi1n 
and asked that he be sho,vn the bottle that had 
exploded and also requested an explanation as to 
how it occurred; the witness Kretsch1nar testified, 
"I showed him the bottle and told hirn how it oc-
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curre<l and ,vhere it occurred", .... lVIichael 
Noonan having tes tified on that subject said that 
after the explosion, on the same day that it oc-
curred, he ,vent to the A. & P. store and asked the 
manager, Kretsch1nar to sho,v hin1 the bottle that 
had exploded; that Kretsch1nar then showed him 
a piece of th e bottle; he further said that Kretsch-
mar said nothing about the explosion or ho,v it 
occurred; he was unable to explain ho,v it hap-
pened; that Kretschmar admitted that similar bot-
tles exploded on previous occasions. ( Case, p. 83, 
ls. 1-35). In rebuttal, Michael Noonan repeated 
that in that conversation, Kretsch1nar told him that 
he had seen similar bottles explode before this ac-
cident. · (Case, p. 131, ls. 20-25). 

In Hzzghes vs. Atlantic City & S. R. Co., supra., 
the Court of Errors and Appeals, said: 

"The res ipsa loquif-ur doctrine affects the 
province of the trial judge, rather than the 
functions of the jury, and requires the judge, 
in the first instance, to determine whether 
there is any evidence of negligence for the 
jury; and while he may hold that the circum-
stances, unexplained, permit the jury to draw 
the inference of negligence, such inference is 
still for (the jury, notwithstanding the appli-
cation of the doctrine." 

We repeat what Justice Minturn in speaking for 
the Supreme Court 1n Higgins vs. Goerk e Kirch 
Co., supra, said: 

"We have intimated that the case at bar is 
barren of explanatory testimony, or of any 
semblance of it, and in that situation the lia-
bility of the defendant upon the uncontro-
verted testimony, bespeaking negligence, as 
well as upon the legal presumption arising 
from the unexplained occurrence becomes 
manifest." 



The motion for a direction of a verdict was 
rested "on the grounds that I asked for a non-
suit." (Case, p. 138, bottom.) The reasons urged 

· for a non-suit being insuflicient to warrant the 
granting of a non-suit it follows that they will not 
sustain a motion for the direction of a verdict. 
The motion was properly denied. 

POINT III. 

There was no error in the trial Court's Charge 
to the jury . (Reasons 3 to 6.) 

Appellant's reason number 3 deals ·with the f al-
lowing excerpt of the trial Court's charge to the 
jury. "Taking up first the question of the A. & P. 
Tea Compa;ny, in that case, the f_act or- the occur-
rence, that is, the explosion of the bottle, bespeaks 
neglig'=nce which calls upon the defendant _ to ex-
culpate itself from the legal inferences or pre-
sumption of negligence arising therefrom." (Case, 
p. 135, ls. 18-23.) 

APPELLANT DID NOT TAKE AN EXCEP-
TION TO THAT PORTION OF THE CHARGE. 
NO EXC _EPTION "\VAS TAKEN TO TH .AT PART 
OF THE CHARGE "\VHERE TllE COURT SAID, 
"THE FACT OF THE OCCURRENCE, BESPEAKS 
NEGLIGENCE." 

_ The rule is, "Any error in charge of trial Court 
held not reviewable, where no exception was taken . ... . . . 
to any part thereof." Palocz vs. E. & · S. TraI?-s p. 
Co., 133 Atl., p. 80. 

We shall now deal with appellant's reason No. 3 
as though appellant had laid its ground for review 
in the trial Court. It would serve no useful pur-
pose to repeat the evidence of the case or the cita-
tion of authorities already ref erred to in this brief; 
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we shall 1nerel y add what we have already said 
by quoting from leading decisions of this Sta te 
ccntrolling the question. 

In B ergen County Traction Co. vs. Demarest, 62 
N. J. L., p. 755; 42 Atl., p . 729, at p. 730, Chief Jus-
tice Gu1nmere, in the opinion of this Cour t, said: 

"In the Seybolt Case, RUGER, C. J., delivering 
the opinion of the court, quoted the above ex -
tract from the Edgerto11. Case, and adds: 
'While it is true, as a general proposition, that 
the burden of showing negligence on the part 
of the defendant occasioning an injury rests, 
in the first instance, upon th~ plaintiff, yet in 
an action of this character, when he has shown 
a situation which could not have been pro-
duced except by the operation of abnormal 
causes, the onus then rests upon the defendant 
to prove that the injur y was caused without 
his fa ult." 

When the Court said that the occurrence be-
speaks negligence which calls upon _the defendant 
to exculpate itself from the legal inferences or 
presumption of negligence arising therefrom, it 
was equivalent to what our Court of Errors and 
Appeals said in the case of Mannon vs. Vesper 
Lodge, supra, at page 785, viz: . . . and on the 
whole case it remained for the jury to say whether 
such priina f acie case was met by the evidence for 
defendant; ... ( Citing Cases.) 

In Hugh es vs. Atlantic City & S. R. Co., supra., 
"The rule supported by authority is that when a 
passenger shows that he was injured through some 
defect in the appliance of the carrier, or through 
some act or omission of the carrier's servant, 
which might have been prevented by due care, 
th en th e jury hav e th e right to inf er n eglig enc e, 
unless the carrier proves that due care was exer-
cised." (Citing cases.) Applying that rule to the 
case at bar, the result is that under the evidence, 



the jury had the right to infer negligence on th_e 
part of the appellant's - agents and servants, unless 
appellant proved that due care was exercised. 

In Mumma v i; . Easton & .Am boy R.R. Co., supra., 
our court of last resort said that "the occurrence 
itself, in the absence of explanat ion by the def end -
ant, affords prirna /acie evidence that there was 
want of due care." Cited and f ollo,ved with ap-
proval in flughes vs. Atlantic City & S. R. Co .. 
supra. 

In Tompkins, et al., vs. Burlington Island Amus e-
ment Co., 132 Atl., p. 670, the Court said , "T h e slip 
which collapsed was constructed by the con1.pany 
and was under its control. Its collapse when be-
ing used for the pu r pose for which it was con •-
structed and des igned , at least , rai sed a pre su m 1:;-
tion of neg ligence ca ll ing for _an explanation fro. ~: 

· the comp any ." Citing Bahr vs . /,u1nl>ard Ay res / · 
Co., supra; Smith vs. Jackson, 56 Atl., p. 118, 70 N. 
J. L., p. 183; Mu1nma vs. Easton & An1boy R. Co., 
supra; and Vecsy vs. Central R. Co., 95 Atl., p. H77, 
88 N. J. L., p. 177. 

The language of the trial Judge in the case at 
bar, of which appellant co1nplains is identical with 
the trial Court's charge to the jury in the case o; 
Mackenzie us. Oakley, supra, ·where the Supreme 
Court said: 

"In this respect the case ,vas properly sub-
mitted to the jury . The situation thus pre-
sented is within the rule applicable to the ac-
cident; which suddenly and for no apparent 
cause happ ens, and yet from the very fact of 
its occurrence an abnormal situation is pre-
sented which bespeaks negligence in opera-
tion, which calls upon the defendant for an 
explanation to exculpate herself from the 
legal inferenc es or presumption of negligence 
arising . therefrom. It would seem as though 
the trial judg~ in the case at bar had before 
him the trial court's charge in the Mackenzie 
case." 
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Appellant's reason No. 4, deals with the follow-
ing portion of the court's charge to the jury: 

"You will no1te that I said while there was 
a presumption of negligence that arose from 
the circumstances of the explosion which 
called upon the defendant, the A. & P. Tea 
Co1npany, to exculpate itself, from any pre-
sumption of negligence, the quest ion thus pre-
sented for your consideration is as to whe th er 
or not the defendant has exculpated itself." 

(Case, p. 135, ls. 18-33.) 

NO EXCEPTION WAS TAI{EN TO THAT 
PORTION OF THE CHARGE. (See Case, p. 142, 
ls. 13-21.) The all eged error in this portion of the 
charge, if any, canno ,t be made the basis of rever-
sal. Palocz vs. E. & S. Transp. Co., supra. 

And Stickle vs. Vr eeland, 123 Atl., p. 753, where 
this Court held: 

"The settled practice of this court is to leave 
unconsidered alleged errors to which no ex-
ceptions have been taken at the trial." 

Aside from the failure to take an -exception, how-
ever, the portion of the charge now for the fir st 
time complained of contains a sound prinicple of 
law. It is substantially the same as that par t of 
the Court's charge en1bodied in appellant's rea son 
No. 3. As was already pointed out by the fore-
going decisions, particularly Mumma vs. Easton & 
Amboy R. R. Co., supra, "the occurrence, that is, 
the explosion of the bottle, bespeaks negligence 
which calls upon the def end ant to exculpate itself 
from the legal inferences or presumption of negli-
gence arising therefrom." The trial Judge mere ly 
added to what he alread y said, "th e question thus 
presented for your con sid er atjo n is as to whet her 
or not the defendant has exculpated itself." 
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That statement of the law is too elementary to 
require elaborate discussion. Jt surelv was the 
jury's function to say whether the def e~dant has 
exculpated itself or not. That was a question of 
fact for the jury; not a question of law for the 
Court. 

Appellant's reason No. 5 deals with a part of the 
Court's charge to the jury, which is practically sim-
ilar to the other portions of the charge e1nbraced 
in appellant's reasons Nos. 3 and 4, and what we 
said with respect to those reasons applies here. 
Mor eover, app ellant did not except to that portion 
of the charge (see Case, p. 142, ls. 10-22), and is 
not entitled to have that question considered by 
this Court. Stickle vs. Vreeland, 123 Atl., p. 753. 

By the sixth reason for reversal, appellant coin-
plains of that portion of the Court's charge to the 
jury which relates to the question of liability of the 
co-defendant, the Fairmount Bottl~ng Co., ,vho is 
not involved on this appeal. The ;t(i-ial Judge 
charged: "Taking up now the question of the lia-
bility of the Bottling Company, as to that company 
th e doctrine of the presumption of negligence by 
the happening of the accident does not apply. As 
to that company, the burden of proving the negli-
gence by a fair preponderance of the evidence rests 
upon the plaintiffs." No exception was tak en to 
that part of th e Court's charge. The question, 
th er e£ or e, should not be considered. Counsel 
m erely said: 

"Mr. Reed: (Continuing) And that that 
rule did not apply to the defendant Fairmount 
Bottling Company. 

"The Court: I don't know whether 
you can exc ept to that or not, but you 
can take your exception." ( Cas e, p. 
142, ls. 23-30.) 
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The rule is clear in this State that defendant 
cannot complain of alleged error in the court's 
charge to the jury ,vhich concerns a co-defendant 
but has no relation to the case of the party assert-
jng the error. If there was an error in that charge, 
since it dealt with the liability of the bottling · 
company, that party is the only one who can 
complain of the error. That defendant did not 
con1plain and is apparently satisfied ,vith the cor-
rectness of the charge and took no exception. 
(Case, p. 142, ls. 35-36) where we find, "No ex-
ception was taken by the def end ant Fairn1ount 
Bottling Co. 

In Ros e vs. Squires, 128 Atl. p. 880, affirmed by 
this court in 13:-f All. p. 488 it ,vas held, "vVhere 
t\vo or more defendants are sued as joint tort-
feasors, and a non-suit is directed as to one of 
the1n, such non-suit, even if erroneous as to the 
plaintiff, is not such error as may be invoked by 
the other defendants for a reversal. (Syllabus by 
the court). 

What the trial Judge said to the jury is sub-
stantially the rule laid by this Court in Hughes v. 
Atlantic City S. & R. Co., 85 N. J. L. 212, 89 Atl. 
769: 

"In one sense the phrase 'burden of proor 
refers to the duty of the par.ty having the 
affirmative to establish the issu e at the end of 
the whole case, in which sense the burden of 
proof never shifts, but in another sens e the 
phrase means the duty of going forward in 
producing evid ence, and in this sense the bur-
den of proof may shift according as one side 
or the other has satisfied the judge that his 
evid enc e 1nak es a prilna f acie case _ in his 
favor." 

The trial Judge 111erely pointed out to the jury 
that as to the Bottling Company, th er e was no 
pr esumption of neglig enc e, wh er eas th er e w as 
su ch a pr esumption against th e A. & P. 
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Conclusion. 
For the foregoing reasons, we respectfully sub-

1nit that the trial court con1mitted no reversible 
error and that no ruling of the court resulted in 
substantial harm or injury to the appellant. 

We respectfully submit that the judgment of 
the trial court should be affirmed. 

Respectfully submitted, 

FEDER & RINZLER, 
Attorneys of Plaintiff-Appellee. 

FEDER & RINZLER, 
Of Counsel. 




