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SENATOR RAYMOND LESNIAK (Chairman): Ready or not, here we come— Let -
me first- announce that the Conrnlssmn will be meetmg in execut1ve»v
session after today s testimony, to cons1der recarmendatlons that we
'have been discussing during the week , T L

At this time, I would like to call up the f1rst— Oh, 'by'the‘
- way, we had orlgmally scheduled Alfred SIocum, Acting Publlc Advocate :
 of the New Jersey Department of the Public Advocate, but he is
unavailable at this time. He will be testlfymg a little later. ,
| The first—— Oh, he's here. Oh, okay. = Robert Mason,EPA
Spec1a11st for the Office of Waste Programs Enforcement, United States
Env1ronmental Protection Agency, Washlngton, D.C. Mr. Mason? )

He's not here. Robert Mason" Okay, we will now call Drew
Karpinski, Chairman of ~ the New Jersey Insurance Task Force on
Env1ronmenta1 Issues. : .

Th1s is the test:mony - you are gomg to read this, Drew”‘ |

(laughter) |
SENATOR GAGLIANO: ~ Can you give me five minutes, Ray?
~ (laughter) ' | ’ - R
. DREW - KARPINSKI: ‘I'hat is Jjust the overv1ew- we have the total - text
“here. : . ‘ ' ,
- Senator Lesniak, members ‘of the Commlssmn, thank youbfor
» glvmg us the opportunity to be here thls mornmg. My name is Drew
Karpinski, "and I am an 1nsurance agent and broker; president of
agencies in Parsippany and Morristown; and Immediate Rast President of
the Professional Insurance Agents of New Jersey.' I am here this
morning' as- Chairrnan ‘of the New Jersey Insurance Task Force on
Env1ronmental Issues. | ‘ _

_ ~ This group, the New ~Jersey Insurance Task Force on
Environmental Issues, was formed not over the past few months, but back
in February of this year. It was a result of a fragnentation within
the insurance industry in which a lot of people were doing a lot of
‘work in different quarters, ~and those efforts were not being
~coordinated. As a result, the industry felt that it would be helpful
if a single group were formed, such as a task’ force which,would serve
to .bring all of this information together ‘and hopefully present av



broader, more comprehens:.ve plcture of the perceptmn of the 1nsurance"'« -
! industry and of the env1ronmenta1 11ab111ty problars that ex1.st today. T i

L - so, back in February of 1985, thls Task Force began to meet. " v
“U'I'he Task Force cons:.sts of several orgamzatlons.v the AATI and the AIA,,:_" -

wh1ch are the two large company assoc1at1ons, the Professmnal

Insurance Agents of New Jersey, . the IIANJ v the 1ndependent agents
~assoc1at10n, ~and representatlves frcm four ' oompames , that are
promment in the State of New Jersey, m domg a substant1al anount of
o busmess here, namely, CI_GNA, Crum and Forster, F1remens Fund and

' ‘Selected RlSkS. . ‘
' ' - The purpose of the group 1s to prov1de research and educat1on‘
and develop several ccmprehenswe p031t1on papers regardmg the
' problans that -we face today. Workmg since. February, we have most
recently developed two statements. : 'I‘he first one is a 1985-86 survey .
of env1ronmental pollut1on 1eg1slat1on and- regulatlon, and I believe
you ‘all have a copy of(that. ' ,In add1tlon to that, we have a position.

" statement dated October, 1985.conce'rning7‘New Jersey Senate Bill 2545
~and Assembly Bill 3073. F'I'hat statetnent also concerns the_’ Tort and
- Claims' Act and the l1ab1l1ty of publlc entities. - You should ‘also have
a copy of that. |

- To get mto more of the deta1l of what we are do1ng, I would
llke to now call on Jeff Klem, who is. to my left and who will flll you
in as to what the Task Force has been domg, and some of the-
| information that we have for you th1s mornmg. Jeff? '
JEFFREYK[.EIN"Ihanks,Drew.~' e .
. We had to start someplace, and because the bill 1ntroduced by»

B Senator Lynch and Assemblyman Foy’ was receiving so much attentlon, we
: 1 decided .to focus on that b111 flrst, and to answer many questlons that .
: varlous groups 11ke the League of Mun1c1pa11t1es, the Department of
' Env1ronmental Protectlon and the Governor s 0ff1ce had concernmg the’ »
E insurance industry's pos1t10n on that. T S
SENATOR I.ESNIAK Excuse me, Jeff For the record, you are
,VW1th the American Insurance Association? - ‘ “ : | '
. MR, KLEIN-’ That is correct. Associate Counsel.



The Task Force — just to f111 in somethmg that Drew said —-
is not a lobbying group, it is a. research group. We decided to get
what some people would say are the best minds -- but we may disagree

amongst ourselves about that — in the industry to sit down and lock at . -

the Tort Claims Act and the environmental statutes such as the Spill
Fund Act, the Major Hazarddus Waste Facilities Siting Act, and the
other New Jersey statutes which are emmerated in the survey that we

‘have before you, as an anthology of all the relevant statutes that we
think must be examined and this Commission should take a look at.

But as I said, to start sameplace, this bill was introduced
in response to growing concerns about pollution availability for public
entities in particular. We examined this bill over the course of the
summer, and we have come up w1th some conclusmns. I summarized them
in a swrmary statement which is the second piece attached for you; I am
not going to read from it here, I have asked that it be entered into
the record. There is a much larger piece, approaching the size of a .
legal brief, if you will, which is attached as well. | L

Basically, the Lynch bill is compOsed of— Senate 2545 is
camposed of three major components. and attempts to make three major
changes with respect to the tort standards for ‘public ent1t1es. In
section one, it attempts to create an express negllgence standard by
which a municipality's negligence could be governed in court actions.
vNumbe‘r two, it  attempts to create a state-of-the-art defense which
would enable public entities to assert that they used the best
available technology at the time, as an affirmative defense in any such
action. And thirdly, it attempts to create a several and apportioned
.liability standard as opposed to what we view now as a joint and
several standard applicable to public entities. I'll get on to a -
def1n1t10n of each of those as we go through the three p1eces.

Section one, in its attempt to create a negligence standard v
~uses the term "unreasonable" in its scope, and we have saome concerns
about that. At first glance, the industry's reaction to that bill was
favorable because municipalities could otherwise be held to strict
liability under some of the environmental statutes. On looking at it
again and on further research, Title 59, the Tort Claims Act, and



Sect1on 59 2-3(d), expressly prov1des that the standard for a public -
entity and dlscretlonar.y actr.ons are ‘that they will not be held liable
for those actlons ‘unless a court determines ‘that they were palpably“
unreasonable. ' TN : . o
Putting those ‘pieces together, we feel that the b111 as
presently drafted may prw:.de less protect1on for pubhc ent1t1es_ |
~in- pollutlon cases. than in other mmal tort cases, such as those
| 1nvolv1rg negllgence developed as-a result of actlons by pollcemen or “
f1remen. L : oot ; 4
'. And 1f we ‘are talkmg about ava11ab111ty problens, and we are
talkmg about strengthenmg—- if you go from the assumptlon that, in o
‘order to improve the insurance env1ronment in this State, there have to
bbe certain reforms of the tort standards -- and we w111 get back to
that assumptlon later on — we bel1eve that this may be a step back,
albelt unw1tt1ngly, and we suggest that sectlon of the bill be exempt.
- However, we don" t believe that a switch back, on further
research, to. palpably ‘unreasonable would be suff1c1ent. The vproblem
here is that although the Tort Claims Act says, by its own nature, that
it governs actions agamst pubhc entities, we “have reviewed many of
the environmental _statutes 1nclud1vng ~the Sp111 ‘Fund Act, the
Environmental Cleanup ‘Responsibilllity Act and  the like, and
~ based both on‘.cases' which we have-‘seen in New Jersey and trends we have
 seen in other states, we believe‘, if it hasn't happened aiready, that
any day now, a court could: d'etermine‘ ‘that the liability standards under
_ those env1ronmental statutes would predommate over any standards in
the Tort Claims Act. And as 'a result of that, publlc ‘entities
thenselves, whlch are deflned-”‘ "whlch are included in the definition
of person or owner or operator in many of those statutes, by the way -
’vthat pub_llc ent1t1es ~would be " found to be strictly llable,v, that is,
L liable without' 'havifxg to have proof of fault or causation; and ‘that
they could be found joint and severally liable, meanlng that any one
defendant could be liable for the entire ‘scope of the damages of
another defendant who was unable to be reached because of bankruptcy or
. other purposes.




SENATOR LESNIAK: Jeff, let' s correct the record. Strict
liability is without regard to fault, but you still have to provev'
’causatlon. .

~MR. KLEIN. Okay. You re correct. . L
| SENATOR LESNIAK: I Jnow it was a mlstake, I Just wanted to'
clarlfy it for the record.

MR. KLEIN- So, we have rev1ewed the b111 and based on thoseg-\
concer'ns, we thmk the only way municipalities could be afforded:

greater protectlon than they have now, is a form of 11m1ted soverelgn '
mmunlty, which was discussed and mentioned. by representatwes of many_
of the mun1c1pa11t1es and others at the first hearlng here, October 2.
We have suggested language to that effect on page 5 of the executive
, summary, that is, ‘a public entity or a public employee would not be
held 1liable »for any injury unless it was grossly _negligent, or the
pollution incident it was involved in resulted from grossly negligent
noncampliance with any Federal, State or local law or regulatlon. |
5 We know -that many in the Leglslature will have questions
about that, but the whole approach we are trymg to take in this Task
Force is to present to you the optimum and the most necessary changes”
that you could make to improve the tort climate as it affects pub11c
‘ entltles. ‘ : o ‘
I also want to say, before I go further, "that we do not
inte‘nd to stop With. this bill, nor do we, as members of the Task Force,
view - this bill as an end-all solution. It is a piece of a larger
puzzle; hopefully, in the context of these hearmgs, it will be
addressed within the scope of a larger set of recommendations by thlS
- Commission. Any one bill or any one .proposal by itself will not solve
.the-problen.‘ We have tried to make that clear to all we have spoken to
down here, and in other places here in Trenton; and we hope that is
recognized here today. ' |
The second aspect of the bill wh1ch we address concerns a
state-of-the-art defense. There was a case in New Jersey several years
"~ ago, know ‘as - the Besihada‘,case, which was a State Supreme Court
decisid_n, I believe. Basically, what it said was that drug
- manufacturers. would be unable to assert that they used the best



' 'avallable knowledge or technology at the t:une P by v1rtue of the fact

. that they had put a product mto the marketplaces and had to suffer the ?_

consequences for it. ’Ihat dec1s1on was overruled, at least on its

- facts, by a later case wh1ch b c1te, -and will discuss later m my ,

”testl.mony for the AIA — Feldman A\ Lederle Laboratorles. For reasons
I will express then, we thlnk that case was very narrcw, and that the | :
: j'orlglnal Beshada case vnll oontmue to be a precedent-settlng case in
this State.  We don't know if it is. gomg to be extended to pub11c |
bentltles, it deals w1th drug manufacturers. But agam, because of the
uncertaln Jud1c1al clunate, we are suggestlng that the Lynch b111,
Senate 2545, goes a step in the r1ght d1rect10n, in providing such a
defense, with one change. publlc entities -are not as- sophlstlcated as
' 'Exxon, or other drug or chemmal defendants.v we don't know if a pure,
technical, state—of—the—art defense would be either workable or helpful .
_to thern,'so* we a're'*sugéesting .that"the bill be amended to permit
municipalities and other public ent1t1es only to assert that they did
'everythlng they could to comply with ex1st1ng Federal, State and local )
: requlranents that were in effect at the time. So, if a public entity
_compl ies with State DEP requlrements, ~with respect to generation or
transportatlon of waste, and that it complied with -the requ1rements
fully at the time, it should be ab_le to assert that in a subsequent
court case. | k | R 3
SENATOR GAGLIANO: Is it all right to interrupt?
SENATOR LESNIAK: Oh, sure. Please.
MR. KLEIN: I'1l go on forever, othermse. :
SENATOR GAGLIANO: Thank you, Mr. Chairman. .
o Let's say you. are talkmg about-- I think you are talkmg
about. a parallel to the  state-of-the-art defense,' on a municipal,
county or authority level , Tight? - ‘ |
 MR. KLEIN: That's rlght. i
_ SENA'IOR GAGLIANO: Some k1nd of governmental ent1ty. How
' would you couch that? ‘Would you say-- I think you explained it, but I
»wou_ld like a little more detail, because I think that is an interesting
point. You are going to say that, if -at the time— Let's say, for
example, the municipality -allowed a certain type of construction



~ through their town. Let's say a school board. A sd';ooi board provided
" a certain type of construction in a new school, which, 10 years later,k
was discovered was very hazardous} carcindg,enic—F* whatever you want to' :
call it, especially to the children. You are saying that in ‘that i
circumstance, if the school board had gone through all of - the
~procedures in purchasing the equipment or whatever it ‘was, checked it
out carefully and found it met all the requirements — »th{eyv-hﬁad -done
everything that they could do, SO to speak, within the guidelines as
they knew ‘them -- and then, if a suit starts 10 yéai:'s later, and 'this
carcinogenic item was in the 'sCh_ooi all that time and was causing
damage, that would be a defense? | “Now, would that _bé an absolute
defense? | ' ; -
- MR. KLEIN: I don't believe, imder those circumstances, it

should be an absolute defense just because there may have been
circumstances which came to the attention of the entity, and if they
. did not take any corrective actiom—- B ' o ’ ¢

| - SENATOR GAGLIANQ:  No, ‘no, they removed it immediately, but
during that 10 year period, allegedly, ’Stuaents; children, teachérs or |
whatever were injured by this. How do y'ou weave it intolab defense? I 7‘
mean, does it become an absolute defense? .Does, it became something you
could not even testify to, at a subsequent hearing or trial? |

MR. KLEIN: The way we envision it, Senator  -- and there is
an insurance perspective to this — is that it would be a defense that .
is permitted to be asserted, that it not be an absolute defense but
that it could be discussed during the course of the trial and asserted; -
and read into the record and be able to be contradicted by the opposing
side.  But not-- ) : | , | o '

. SENATOR GAGLIANO: Okay. All right, so not an absolute, but
a separate defense which the municipality or school board or whoever,
could raise during the course of the trial-- o -

MR, KLEIN: That is correct. ‘We are not totally clear on
this, but‘ I guess it would almost rise to. the level of rebuttable
presumption, if you will-- something to that effect, but something
that could be rebutted, not an absolute. :

SENATOR GAGLIANO: ~Would you recommend using sor_nething like
that, a rebuttable presumption? Wouldn't that be more clear? o



' MR. KLEIN: Frcm a court perspectlve, probably yes. I wouldf _
’ tllke to check w1th our llab111ty experts to determme whether that [
d”would be the better way to go. I am not too clear on. what would be the :
best Jud1c1al 1nterpretat10n. B N AN PALP LI R FA IR S
: SENATOR GAGLIANO For example, 1 mean—- I have a 51tuatlon,b ;
I keep gomg back to it. because 1t Just 1rks me.. Ihad a bu11d1ng one

‘time that I put msulatum in. I pumped ‘in the msulatlon, and thereif;_,
was advert1smg and - everythmg that sa1d, , "Non-toxlc, non-this and :

: ~non-that.',' ' About four or f1ve years later, I find: out that I have to

rip out the walls and take th:.s ‘stuff out. That ‘is what I an saylng.

The company went bankrupt, so I can 't even go after them, even if they"

‘ .»were around., But, I am concerned that we make a clear statement, or

: ,try to make a clear statement, so that several years later, if an issue -
like th1s arlses, that the leglslatlve intent is clear -- what we
intended to do. e am not sure we ‘could do it, but I th1nk it is
important that we are clear on. thlS statement.v Maybe a rebuttable
presumptlon is. the best way to handle it. I don't know. ;
‘MR, KLEIN- ' Okay. “We will try to get: back to you on that.
SENATOR LESNIAK. Let me make somethmg else-— another'
ob‘servatlon, Senator. It appears to me, what is be1ng presented’to us
today is beyond a state-of—the-art defense. What I heard was that, as
- long as you comply with the State rules and regulatlons, even if there
were better procedures out there, thlngs ‘that reasonable people would

'have done but the State d1d not requ1re—-‘ What you are saying is, that '
ought to be an afflrmatlve defense as well. '

MR. KLEIN: And the reason we are suggestmg that, as I was
'starting to say before—— ‘Public ent1t1es are not as sophlst1cated, and
I don't mean that in a derogatory sense. I used to work for_ one — the

- City of New. York - although some would d1sagree. " They are not as

sophlstlcated as other defendants., To hold them to a standard,

assummg that ‘they had techniques and technology avallable to them at

the tJme, may just not be feas:.ble in the real world

' But what we. are suggestlng is, if the State DEP had
regulatlons in place in 1981 that school districts and public entltles
had - to comply with, concernmg both removal of asbestos, for example,,



or dumpmg or transportmg of waste in a pubhcly-owned landflll -
and if it fulfllled its requirements — that it be perm1tted to. assert‘ ,
_ that and be permltted to show that it dld the best JOb it could at the ,

- time, and no more.

o - Fram an insurance perspectlve, both w1th respect to publlci_
: ent1t1es and others, this is unportant, because when an msurance ‘
- company is. _assessing a .ris'k, there are oertain 'pa'rameters 'an’{ :
underwrlter has to go w1th, 1nclud1ng, to a certaln degree, the track

v'record of a particular defendant, a record: concernmg other defendants

around 1t, certainly-—— .But it is very important to. note _what that
individual insured's responsibility was, and we think it makes eminent
sense, and would help the insurance environment greatly, if an insurer -
were able to underwrite a policy, and knowing itsf‘i'n‘s,ured ‘took the best -
took the best precautions that it could take at the time of the action
in‘qUestion. That policy would be easier to write, and probably more
affordable to wrlte, without all of these other uncertamtles ccmmg
1nto play, but I will discuss that later. ,

SENATOR - LESNIAK: “Would you then ‘want a coverage - an -
_exclusmn for those entltles that dld not comply with-- _' .

MR KLEIN: That is a good questlon. - Part of the function of
- insurance is to gauge a risk. If an 1nsured 1s'judged to be a bad rlsk"
v and if its premlum is at a skyrocketlng rate, in many 1nstances that is
because the insurance company does not feel that it is a particularly
- good rlsk, and there is a reasonable likelihood there will be scme .
;liability arising there. The insurance mechanism is intended to weed
out those who are not being respons‘ible enough. Some of the problemé )
we ‘have with ‘fnandated markets or other suggestions that pop around the
country is that if we are forced to write insurance for everybody, we
are, in effect, underwriting either criminal behavior, or 'very, very.
' reckless behavior. : :

SENATOR LESNIAK: Let me make one other comment at this time,
since you mentioned the Beshada case and how it has been reversed,
at least in a Ve'ry_’limited sense, and how you feel that it may still be |
applicable and could be -- Although it is a drug case, it could very
well be applicable to pubiic entities, and YOU mentioned the



'uncertamty of the Judic1a1 clnnate here in the State of New Jersey, |
and I am sure that applles elsewhere. o o
Would you say that 1f th1s Leglslature could brmg some

"certamty — even 1f 1t were not to lmut liability, or reduce;.;;{.
' 11ablllty ooncepts, but at least brmg certamty into what your rlsks_;

-are = that would at least be benef1c1a1 in terms of bemg able to B
_ assess those risks and pr1ce them, 1f you will? ' RREEEER N
' : ,MRKLEIN- Idontwanttogetmtothlstoomudlnow Asa.ﬁ
representatlve of 'the Task Force,v I would rather—-' Clearly ’ both :
reinsurers and the prl.mary 1nsurance conmumty are looking to see what
is happemng in each and every individual state with respect to the1r .
tort systems, and the blg problem, in env1ronmental and other long-ta11
'llnes, is the great degree of uncertamty. - We suggest ‘that if this

" ~ State takes a close look at these types of 1ssues— agam, there. are

" no promlses that it 1s gomg to change the market overmght, but we
dbelleve it will be a step toward 1mprov1ng the ‘insurance climate in the"
'not-too-dlstant future.< ’
There is a third piece to the Lynch bill that I just want
ASSEMBLYMAN MARTIN: Can I just interrupt? Just so I am
‘Clear. I: unders't'and the concept “of rebuttable 'presumpt'ions, but
outsuie of the factual questlons, let' s say that you do establish that
you have met State "regs" and so forth. If a mun1c1pa11ty reaches that
level, 'how would the .rebu‘ttable presumpt»lon be overcome? How would 1ty
really d_i’fvfer', in fact, from an absolute defense'at that stage?
, KLEIN- ~The only‘ way"= I envision that. happening is if
there was some evidence that | Subsequent ‘to the time of the
' constructlon, or dumpmg, ‘that the municipality knew that the problen
 was there or was festermg, and that new technologles ‘had . becaome
available and new regulatlons had came down the pike. And if that
somehow has a bearing on ' the outcome of the trial in terms of whether
damages have been worsened because of 1nact1on over. tlme, or something

like that, then that should be permltted to be dlscussed durlng the

‘course of the tr1a.1 as a cause ‘of actlon.

10



It could be, as I said, a scenario where there are changed
 circumstances, but the public entity by negli‘gence or whatever, forgot -
. to do anythmg about it, or didn't read the newsletter sent to “them
- that month by the technical - waste spec1a11sts in the division of waste :

management or whatever in EPA, and that if that somehow worsened thev |

damages which were ultimately  the subject of court actlon, that
somehow, that should have to be addressed. Wnether that is going to
arlse, and in what percentage of the cases, I don t know and I am not -
prepared to say. ‘ n

. ASSEMELYMAN MARTIN: 'I'hank you.

SENATOR LESNIAK: Senator Dalton? i

SENATOR DALTON: I understand your point, and I guess the

~insurance industry's 'polint,' that the more predictable we can ma_ke this e

for the industry and the industry's underwriters, perhaps that will
increase the likelihood of opening up the marketplace again. The
concern I have is that when you have a public entity, that has a—  is |
predictable as ’far as the risk, fran even an environmental standpoint,
where you have no landfllls w1th1n the mun1c1pal1ty, e1ther presently

operating or old landfills, and that mun1c1pa11ty still can not obtam
general .1}1ab111ty insurance — I then wonder, well, you know-- ‘and
"li'stening to you, you are saying, "We want a predictable risk;" you
have a predlctable rlsk, for the most part, and yet there 1s no one
wr1t1ng it. How do you take a situation like that and oorrelate to

your statement of predlctablhty’
- SENATOR GAGLIANO: 1It's called leverage.

SENATOR DALTON: Well-—

MR. KLEIN: There are two aspects to that, and again, I would
like to address that w1th my separate hat on, not representing these
'ent1t1es here because that has ‘not been w1th1n the scope of our
'research. _

But there are two items that are relevant to that, and one is
that although pollutlon liability is a horror, underwriters .are
expressing a smaller degree of concern with respect to predictability
of many public entities with respect to the general liability
insurance. and that is for the reasons I will state later on: the

11



rising number of court Judgments and court cases have made publlcj
ent1ty msurance d1ff1cu1t, ‘ if not impossmle, to write. In my
'exper1ence in New York State, where I helped set.- up a market assistance’

, .program for mun1c1pa1 11ab111t1es, four months after that was. set up,‘_;_::,,,.-v‘ e
there seemed to be more . of . an’ affordablllty problem than an
“avallablllty problem.. The coverage was. ava:.lable, not to everybody .
“but on a w1der scale than we would otherw1se have belleved, based on -

reports we were hearmg. But 1t was avallable at a much hlgher prlce, ,
e than mun1c1pa11t1es had been paymg over the last several years. -
~ The second thmg, Senator Dalton, that we have to ~concede as
an mdustry, which has been discussed by Congressman Florio and others,
is that a portlon of this problen is def1n1te1y due to the underwrltmg
;cycle, whlch I would 11ke to get. 1nto ‘a l1tt1e later on, and busmess ,
‘practlces of insurers. We take a degree of respons1b111ty for this
‘ problem Wthh has come about now, and 1s, in part, a result of some of
o the thmgs that have happened, and that there 1s a capac1ty and surplus
‘ problem out there. rlght now. We conceded ‘that and we do not intend to .
; _shove that under the rug. A_nd that is, in part, why some of these
: coverages, partlcularly in ccnmerci'al lines, are becoming d1,ff1cult to
On the other hand, the underwrlters have told us -=- and the
flgures of the 1ndustry show — that for 1984, the loss ratio was 152%
. for commerc1al lines, which means for every dollar taken in a premlum,
~ the loss ‘has been $1.52. Whether that is as a result of bad practlces
‘or bad court dec131ons -- I don't know where to split the line, but we
thlnk 1t 1s at least a good deal the result of huge damage awards and
thmgs llke that which have been coming down the pike. ' ,
SENATOR DALTON: I am sure we will talk about this more--
MR. KLEIN: Yes. | |
- SENATOR DALTO\I ~=~because I know - you :_a_re‘ going to get into
it in. your testlmony. But to indicate that the problem is mainly one
of affordab111ty and not ava1lab111ty really contradicts what we have
heard from the League of Munlc1pal1t1es, that we have approx:mately 50

' mun1c1pa11t1es in_ the State that are 11tera11y runnlng bare as far as

‘general 1;ab111ty. If you look at Newsweek and Time Magazine, you



hear-- the first paragraphs of those stones talk about "the naked

city," on a national basis. And I know affordablhty is a concern, but

'avallablllty is also a concern, and I don't understand that, to tell
you the truth. I am an insurance agent, and if you are meeting'lan
underwriter's criteria, that criteria bemg predictability — "vbein'g
able to focus in on a risk, ahd then judge what sort of premium you are
gomg to charge that risk — I don't know why we are - 1n the state we .
are in. ' ' . v '
For instance, in a number bf municipalities 'in my di‘strict,
in the southern part of the State, a municipal entlty or - a State
authorlty in our area, that doesn t even dump waste had over a. 700
increase in their premium, and yet their coverage has dropped by 500%. )
These types of things,' even for someone who has been in the industry 10
years, are very tough questions to grapple w1th, and tough to
understand v S ,
MR. KLEIN: It's very complex, too. We are only suggestmg
“ that it 1s a result of many causes, which I hope to delmeate. There
are no s:.mple answers. - ' S ‘ |
_  SENATOR LESNIAK- I would like to briefly comment on two,
Senator. . L B ,
It ‘is_ complex. ‘One of the problems is, again, that a lot of

it relates to uncertainties. They write a general liability insurance . |

policy, with certain exclusions that they believe are going to exclude
a risk. And then when a court. comes along and says, "Well, you did not
exclude that risk," and it is something that you did not cost m, you
are going to be paying for it. I think that is a problem that we have |
to deal with, because that adds only uncertamty to the marketplace and
is only an extra cost that ought not to be.. '

The other thmg is, again, in our tort 11ab111ty system, even‘
if a municipality, for. instance, does not operate a landfill, but their
garbage goes somewhere, they ceuld be vbrought v into a suit and held ”
cotnpletely or partially liable for damages under 'certain circumstances,
regardless of whether they operated that landfill or not. So,' it,is-—

SENATOR DALTON:  What I think I am hearing is, you are .
talking about the marketplace like it is some homogeneous type of
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, ,entity. : And yet, ‘we have over 500 mun1c1pa11t1es belng able to obtam*

1nsurance, and approxnnately 50 unable to do so.' That is the thing

: lthat I can not square in my own m1nd ~Is there a market out there, or

. isn' t there a market out there? Is there unpredlctablhty out there,_v
'v‘for same, and not for others? L : :

SENATOR IESNIAK That is an mterestmg questlon.

 SENATOR GAGLIANO If T may, I think it is a matter of the'-
canpames. ‘Because I thmk-— me ccmpany that I know of dec1ded to-_

pull insurance from a falrly large area, a city, and then they pulledk
the 1nsurance fran a fa1r1y small town — that Just happened to be: the »
 same: company =~- and to the best of anybody s knowledge, there was no .

, rlsk whatsoever in the small town. There were a small number of -

- people, no mdustry, no dumpmg, they never had even a garbage pit, let N
alone a landfill, but I think the canpany made that decision and left’_

thls munlclpallty naked, w1thout coverage, Just because that is their
current pollcy. I guess, really, the bottom 11ne is that the 1nsurance
companles wanted to get. our ~attention, - and that was one way of doing
Cit, It is a graphic 1llustrat10n of how" to do 1t ——. just raise the
rates like crazy, then take the msurance away from a .lot of people ,
and say, "Next year, when your renewal is up, you are not gomg to have
'1nsurance, e1ther." “That got our attentlon. And I think that is one
- of the things they really wanted to do. § |

" : SENA'I'OR DALTON Well, ‘right or wrong, one of the thlngs that
' we have to do to get the 1nsurance 1ndustry s attention, I think, is to
' 1nsure that whatever we fashlon, or whatever recommendatlons this
Commission makes, there is going to have to be some give and take on
all 51des. And I thlnk the 1nsurance 1ndustry is gomg to have to glve o
-samething, too, in at least prov1d1ng ‘a marketplace if, in fact, we can
‘ reach some general agreement. It is ve'ry'difficult to sit up here and
' ,say, for 1nstance, as ‘one p0851b111ty, 11m1t1ng a litigant's ability to
sue, and then to go back to your dlstrlct and Stlll find people unable
'to obtam insurance. I w1sh—— me of the thlngs about - the leglslatlve
‘process, - and 1n deallng w1th somethmg as ‘huge as ‘the insurance
-industry, 1s, I wish they_ »all talked with one voice, but they don't.
And the problem, however, is that we are here to make sure the industry
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as a whole 1s out there prov1d1ng 1nsurance to the people that we
represent. » ‘ '
‘ SENATOR LESNIAK: I would say, though,'Senator, that there is
a danger if they talk with one voice, ‘and that danger is obviously the
conspiracy type of issue that Senator Gaghano alluded to. I think One
of the thmgs we have to loock at is, are we creatmg the right
climate? We have to make the right judgnuent. And-lf we do create the
‘right climate, and the insurance campanies are not writing insurance
 when we can show that the risks are definable, and that we have taken
“care of the the uncertainties that they talk abeut that do exist— If ‘
that does not solve the problem, then we are going to have to look at
: some very serlous measures to take w1th regard to the industry.
SENATOR GAGLIANO What is your next—-" Excuse me, I thought
“you were going on to your next pomt. o | ‘

SENATOR LESNIAK: Yes—- Assemblyman Shmn"

ASSEMBLYMAN SHINN: I've reached the point where I think the
only thing I am sure of is that I am not sure of anything. We had a o
~_situation in Burlington County, with both a hazardous v}aste and a solid |
waste incinerator. We were in the position to do a plan amendment
either including or excluding this facility in our solid waste plan.
We set out a list of things that this particular applicant would be
required to do to operate this facility within our county, inclu_ding
protocols of waste types that he intended to burn, a demand escrow
account he set up so that our consultant could review his protocols
that were submitted, fire alarms at our central comnumcatlon,
hydrocarbon emissions ongoing analysis, et cetera. The l,ast item was
environmental liability insurance, and if he met vth’ose cri‘teria,
'~ basically, he would come into our plan; if he did not, ‘then he would
not. He was successful in obtaining a claims-made, $3 million
_environmental impairment liability coverage for that operation, which
totally surprised me. I felt that was the area that we were really
going to have problems with putting this on-line. I sat in a hearing a
couple of weeks ago and heard that the State was in a situation where
it really did not have its normal $100 million 1mpa1rment coverage. I
‘think we were somewhere in the $2.5 million area at that time, and
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someone was attemptmg to rectlfy that., I think somebody is looking at -

a potent1a1 risk pretty carefully, and makmg a Judgment ~ Individual
companles who are. not hearmg one voice, as Senator Gagllano pomted
_ » ‘But I think the window - that we have to create is the wmdow
‘for the judges, because I think, for you to assess the llablllty, there‘
_has to be an upper and lower limit, and probab111ty of rlsk, I guess...
But ‘that wlndow we have to look through has to be one so the judges see
where they can go w1,th‘ the1_r_ dec1_slons. o follow that up, is there _
another state that has been Hin" a similar situation and has addressed ’
" this problem? Do you have any experlence 1n that, since you have more
of a national experience? | ; . ‘
' MR.‘ KLEIN: With respect to env1ronmental 11ab111ty'> o
ASSEMBLYMAN 'SHINN: Yes, w1th .respect to env1ronmental .
liability. R ST ‘

'MR. KI..EIN' I have Patr1c1a Casey, our counsel for
env1ronmenta1 matters and' l1ab111ty matters in general, and she w1ll be
 able to give. everybody an idea as to what is happenlng in Cal1forn1a
and other ‘states, and what we are domg on the Federal .level. But
clearly, and in response to some statements made earlier in the
hearing, we can say: that . the pollution llab111ty. problem is  not
confined to the State of New . Jersey._ It is happenmg all over the .
country, to a dlfferent degree in some states than others, ‘but the

problem is occurrmg around the. country and agaln for the same
reasons. As of now, underwnters don't beheve it is insurable because
it does not have any of the normal character1st1cs of 1nsurance, since
‘;there are absolutely no walls —— as I 11ke to put it -- to the roam.
It is an open-ended thmg, and there is no way to determme a premium
or in any way, w1th any certamty, to know that the ‘premium wh1ch has
 been' collected will ultimately pay for the losses which are pald out,
with any reasonable degree of comparison or certamty. So, thlS is not
‘a New Jersey problem. It may be ex'acerbated’ in this State because of
cases like Jackson Township, which we have all beaten to deat—h during
the course of these hearings, but it is an important case in terms ofv
how insurance companies are looking at the market. '
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~ There have been couments made by some mun1c1pa11t1es that
they had perfectly good track: records, never had a major loss, and yet .
.-thelr -insurance was ‘either increased or cancelled, and that is a
'legitimate concern. I am only suggesting to you — although I am not .
an underwriter, unfortunately; I am a lawyer .—- that part of the
factors that go into assessing a risk are not simply the existing track

'record, but what may be coming down the p1ke within the very near

future, because of changing environmental and Jud1c1al situations in
the State, w1th respect to that risk. So that is a p1ece of it - that:
is in response to a very likely concern. We are sympathetlc, and I am
not trying to downplay the concerns of the ‘mayor of Park Rldge or
anybody else, especially 1f you have had a clean record, but the
insurance mechanism is a little more complexb than just looking at what
your experience was for the past two years.

ASSEMBLYMAN SHINN: One quick follow-up-— Two thmgs I think
this Cammission is after is avallablllty and affordability. The reason
for my question about other states and their experience is that if
there is same positive experience out there, and if you could supply us
with some of that legislation or some of your comments on it, that may
aid in our review and progress. :

, 'MR. KLEIN- One th1ng we will talk about, for . example, is an

arb1trat1on systen that is being set up in the State of California,
pursuant to a July 1984 statute which provides for some out-of-court
apportionment, both in damages and cleanup costs. And that is the type
of thing that would be helpful for this Commission to consider in this
. State. ' , : _

SENATOR LESNIAK: You are going to address that issue later?

MR. KIEIN: Yes. | -

SENATOR LESNIAK: Okay.

" SENATOR -GAGLIANO: what is your thlrd pomt"

MR. KLEIN: Very qulckly, the third portion of the Lynch b111
attempts to prov1de specifically, in the Tort Clalms Act, for a several
and apportioned standard of 1liability for publlc entities. The

- language seems good on its face already, we don t have any suggestions

for J.mprovement other than to state our support for it. Again, because
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there are instances where theré may be several public entities which

have all used the same county landf111, and, under ‘the hypothetlcal_-f ‘

example that I like to use — wh1ch has happened ard is very llkely, in
- many states -- if one particular mun1c1pa11ty contnbuted, sanehow,.f

, 'flve or 10% of the ultimate waste that ‘was put’ into this landflll, it

could ultunately get ‘hooked 1nto paymg ‘the entlre Judgment or a far
. greater share: than it was negllgent for. We are not talking about a
: drug ccmpany or -private enterprlse here, we are talkmg about
taxpayers.» The well goes someplace. There is no such thing as a free
lunch, and all the other scenarlos and thmgs we have heard over the
last few years are true. Somebody ends ‘up paying for it, and
' the ‘taxpayers, through the mtm1c1pal1t1es, are paylng for it through
: hlgher insurance rates.
s So we- thlnk it is not only better fram - an insurance_
perspective, but very loglcal that same degree of certalnty, some logic
be put in this, and some barrlers be placed on a particular public
entity bemg liable beyond the ‘scope of - 1ts own negligent actions.
There is no incentive under the current system, and we will talk about
this later. If you are gomg to ‘be liable for someone else's .
neghgence, whether you did everythmg you could or not, what incentive
is there for any defendant -= whether they are a public entity or
. anybody else —— to act -as’ responslbly as they should have? And an
insurance company, in ’asseSSing a risk, wants to examine how a
particular future defendant, or I should say, insured, is acting, one
of the things they look at is how responsible that particular defendant
has been in doing what it has done. And if ultimately, that individual
or that entity will be held liable for things beyond its control, it is
unfair to it and it is Jmpossmle to write, fram -an insurance
’perspectlve. o ‘ '
SENATOR GAGLIANO: Mr. Chairman?
Two things. I would 11ke to  know your position on the
statute of limitations that mlght be cranked into any legislation we
‘ propose, -and the second thmg is, the 11m1tat10n of 11ab111ty in terms
- of dollars, either by way of a deductlble amount or a hlgh-ended amount
in' terms of the dollars that would go to each person. One of the
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things that I thought about, even coming down here, was this Exxon
problem in the last couple of days. , If they had not just sent out
something that smelled like rotten eggs ard - gotten a few people

_ nauseous, but instead, had pumped out somethmg that was lethal, a good

part of your d1str1ct, I guess, and Staten Island and New York would"'
. have been severely affected. So, I—  That 1s a very current 1ssue,
but I am concerned about whether or not. what we do mth respect to the '
statute of limitations on the old stuff, and what, 1f anythlng, we try |
‘to do with respect to lnn1tat1on on dollars. - | '._
; KLEIN- Agaln, Senator, I can't speak w1th my Task Force
hat on because we have not addressed this, but certalnly, as a trade
- association, we tradltlonally advocated fair statutes of lmutatlon. I
don't know what the current statute is in New Jersey; forgive me, but
if it was a discovery statute, and it was fram a perspective only in
the sense  that you did not con31der cases for which msurance ‘was
already wrltten,’ and for whlch the time has already run, but if you
" have some degree of certalnty — like three years from the date ‘you -
v knew or should have known that you suffered a particular injury — that »
is somethmg the insurance industry can assess very well.
With respect to caps on dollars, as an industry, I suppose we
-would certainly»'f,avor that. I guess it is a queStion as to where you
draw the line and how helpful it would be. Do you draw the line at
$100,000; $500,000? Who are you precludmg by arb1trar1ly drawmg the
line where you are? And certain people are going to get hurt no matter
where you do it, as you know better than I. But certamly that also
brings in a certain degree of certainty. Caps for pain and’ sufferlng,
for example, are something that we have been look1ng at, for those
damages that are not econamic and which are speculative in nature. .
| SENATOR GAGLIANO: The issue of the statute of limitations—-
I think' this Lone Pine suit that is now pending —- I have been to the
Lone Pine Landfill, I think most of us probably have. It is a huge
landfill. They say that there are barrels 40, 50 feet deep under the
garbage. It is traversed by brooks which go to the ManaSquan River, so
there is a question there of whether or not the tox1c1ty is carried
down - through the 1leachate; but when you take municipalities, for
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example, that may have dumped there 15 years ago, ‘through a contract,
and say that that mm1c1pal1ty may be 11ab1e for 5%, or 8% or 10%, it
is totally speculat1ve, the way I see 1t. The drums that were put ‘

there are probably all rotted - out, “and 1t is very dlfflcult to .

determme. It would cost millions of dollars, really, to flgure out" '
whose they were unless a chemcal campany name was right on the drum, ;
ahd then that st1ll mlght have been scmebody else who fllled someone -
else's drum. : - ¥
E So, I Just wonder, actually, whether or not we should try to
" deal w1th that, and whether or not that would help the underwrlters"
determine what their liabilities mlght be. I know that probably sounds
a l1ttle far out, but I th1nk the ‘courts would ‘have to at least deal

- with: the statute of limitations issue. = When we get to the point of

bemg totally speculatlve with respect to someone s liability for
samething that happened 10 or 12 years ago, I just wonder if we can say '
~ that the insurance campanies, or the mmicipalities, have to respond in
those circumstances. I am just putting it on the table, I don't know.

' SENATOR LESNIAK: I don't have an answer for that. That is
' somethmg we will certainly discuss durmg our del1berat1ons. |

SENATOR LASKIN: May I ask a quest1on°

- I have heard this concept of caps on awards about 73 tunes,
and I am not saying this.to be smart. Idon't understand why insurance
-companles care at all about caps, because you cap when you sell an
insurance pollcy. You say, - "We will sell you $5 million worth of

‘ msurance," or $10 mllllon, or whatever it is. You have capped by

contract. No«v, you are going to pay some addltlonal expenses for fees
and costs, but you know- what I am talkmg ‘about. You are capping by
contract, so I don't: understand why 1nsurance canpames care -at all
o about this concept of capplng llab111ty awards of damage awards.,

'MR. KLEIN: Senator, let me glve you one scenario that I read

b v about that might have been in- the auto area, or whatever. = They are

worried -about it because courts have,' in same instances, determined
that the aggregate 11ab111ty under an insurance pollcy per year can
somehow be stacked; in other words, where there is a: need to fmd a
deep‘pocket, that-- ’ ’
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'SENATOR LASKIN: That is fine, except ‘that that could be
handled by good wr1t1ng and good draftsmanshlp. The insurance contract
is the cap. Now, if there had been Jmproper mterpretatlons on -

' amblguous language, or even if the language was not amblguous, if- there_,_

" had been Jmproper mterpretatlons, contracts cap.v And 1f they are
bwrltten well, ‘that is the end of that subject matter. I Just _don |
understand why insurance companles are concerned about caps. That - is‘,k .
just an “aside; 1t has nothmg to do with what this chmussmn is
ultimately going to do. I just can t understand why 1nsurancev
companies talk about the cap issue when they cap by contract.

SENA’I'OR GAGLIANO: Well, I brought it up.

SENATOR IASKIN: I don't mean this time, I mean generally.
. At all the meetings we have had, I keep hearing this. ' .
SENATOR LESNIAK: As well, by the way—— I am not that sure .
- that good draftsmanshlp does work. I think we have seen some pretty -
'plam language interpreted by the courts as other than plain ianguage.
‘And I think again, that may be one of the responsibilities that we can -
get into, because we can state things as public policy that the courts

still can fool around with. But they are going to have a harder time o

fooling around with what we do as a public policy than with what the
: industry does in terms of contracts. So, it is not always as simple as
writing a contract, Senator. ' o .

SENATOR LASKIN: I know 1t is not that s:.mple, but I learned
long ago that you wr1te it rlght - w-r—1--t—e, and then r—1—g-h—t. And
I th1nk that that goes a long way. -

"  SENATOR LESNIAK: It certainly helps. |

“MR. KLEIN: I just want to note for your information that the
paper we have here deals substantlally with . the flrst 1ssue, ‘the
neglig-nce issue. There are written papers which are belng fmally.
drafted by two other members of the Task Force on .the state of the art ,
and on the negligence standard. I will vmake them avallable with ,V

"+ enough copies to Miss Drace. I expect them in very shortly.

We intend, ‘as a Task Force, to contmue to meet throughout
the fall as fast as we can to examine whether we can came up with any
other recommendations for your use and for the Legislature's use in
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L prmclple since we flrst met m May.

terms of what should or should not be done w1th respect to the otherv L

'env1ronmental statutes. We do. not 1ntend to stop here, but I
understand t1.me 1s of the essence. We have been operatmg under that -

SENATOR LESNIAK: ~ Let me ‘ask you another threshold
.questlons. The ‘reason you focused on the Lynch ‘bill was not because
you looked . at thlS whole problem and sald, we need to. do this, ,thls,_‘
this and this." Rather, you sald you saw the Lynch bill gomg to the
Leglslature and you sa1d, "Well, let s 1ook at this and see if this 1s'
'gomg to do 1t"’> L LR o ‘ S :
& MR. KLEIN: That is correct. And we were asked by many in
and out of government what our pos1t10n was on that bill, and we found.

that 1t ‘was -not a smple answer that we could give over the. telephone,f .

E and that is one of the reasons Drew was - good enough to help convene
'thls group, and help us bang heads together and come up with some

answers. » . o o
’ ‘ SENA'IOR LESNIAK- And you know my “opinion. - My op1n10n is
| that th1s problem is much more canplex than this bill, and even ‘the
” v‘Lynch b1ll, would create other problems and other d1ff1cult1es.
' Any other questlons" Are you f1n1shed, by the way?

'MR. KLEIN: That's it. y

MR. KARPINSKI: Can I add just one statement, Senator? I
would 11ke to mentlon that there are many 1nsurance ‘companies out there _
‘that, in these very difficult ‘times, as the person in the middle such
as ,Yourself-- ‘You have contact wi'th'th‘e- citizensof the State, as I
do", as - an . agent, ~and I represent many clients 1nclud1ng publlc'
N ent1t1es. In t.he dlscuss1ons that are going on r1ght now concernlng
" the current state of the insurance 1ndustry, but one thing that I see,
and I think it 1s worth mentlonlng here, is that while the problem is
an enormous one, there is an attempt -- and I can tell you this being

o 1n the mlddle and havmg to negotlate w1th our canpanles and talx to

our 1nsureds - by many of the players to work ‘with the accounts that
'they now write, and to provide an 1nsurance product. It 1s difficult,

not easy, and most mun1c1pa11t1es are not happy with the results, but I

' 'thlnk one of the results that is encouragmg is act1on 1n the State of
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New Jersey. And I think the industry is very pleased “to see this
- Commission in exlstence, and very, very anxlous to - cooperate to the
~extent that we can, which is part of the purpose of thls Task Force. Av'

' comment that was made earlier that the mdustry 1s, m many instances,

o splmtered - commg from many dlfferent dlrect1ons =- here you see. the",
industry together, many canpames, producers, organlzatlons. I would_ B

just like to close by saying that we would 11ke to work w1th you asv'_;»--_

‘closely as we possmly can, -ard be of. whatever help we can.’ :
' SENATOR LESNIAK: I am glad you sald that, because ‘I would :

11ke to ask Senator Dalton and Senator Gagllano to meet w1th a

representatlve of the 1ndustry and the League of Mun1c1pa11t1es to

~respond to the question that Senator Dalton raised as to why some

municipalities don't have the problem, and why others do. That may

help us clarify some of the things that we have to answer. ’

' ' Thank you very much. o |

MR. KARPINSKI: Thark you.

MR. KLEIN: Thank you.

SENATOR LESNIAK: The Public Advocate has not arrived yet, is
that correct" How about Robert Mason? 1Is he gone forever-- Ah, he is “
‘here. Please come forward. |
_ Robert Mason, EPA Spec1allst, Offlce of Waste Programsﬂ
Enforcement, United States Environmental Protectlon Agency. '

. Mr. Robert Mason, please? Mr. Mason, do 'y<'>u have a prepared
statement? , ' ' o ’ '
' ROBERT MASON: Yes, I do. S | |

SENATOR LESNIAK: I think I have seen your testimony. You
testified before a Congressional Committee, didn't you? | o

' MR. MASON: Are you talking about the Federal level?
 SENATOR LESNIAK: Yes. o '

MR. MASON: Both House and Senate.

SENATOR LESNIAK: Right.

MR. MASON: The testimony is relativeiy consistent
throughout. ' o , |
' ' SENATOR LESNIAK: Do you want to read dlrectly from your
: testlmony or would you Just like to highlight it?
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: MRMASON I would like to h1ghllght 1t, if I may. »
SENATOR IESNIAK Okay. We are ready when you are._' , e
. MASON: Okay, very good My name is. Bob Mason. - I work

““for the. Env1ronmental Protectlon Agency m Washmgton, D.C.' I am here . o

to speak on behalf of the Adency on the subJect of pollutlon 11ab111ty' i
msurance, relatlve to the . spec1f1c aspects of our program, the"
v research efforts we have been. mvolved m, and the negotlatlons we have
fbeen 1nvolved in over the past year, w1th a prmary focus -on Superfundf
reauthorlzatlon, 11ab111ty provlsmns - by trying to create 1ncent1ves
for the 1nsurance 1ndustry to -participate, 1n offerlng coverage in our "
field -~ and also to make sure that the hazardous waste management .
1ndustry, as well as- response—actlon contractors worklng under the
'Superfund Program are faced with an. env1ronment in whlch there is’
- adequate incentives in offsett:mg of risk for them to part1c1pate in
'our program. ' : ' ‘

Brlefly, what I would 11ke to do is to basmally give you
: some indication regardmg what we have been domg over the past several
'months on- this subject, what our view - of the current 1nsurance "
env1ronment is, what we see as the causes of: the shortages == _you are
- well aware that we see the solutions to be both at the leglslatlve
'level and w1th1n the: insurance 1ndustry - and what we prOJect our

s ongomg efforts to be on this subject.

, We have been spendmg a good deal of time working on thlS ,
issue w1th1n 'EPA. In order to get a handle on this and assess it |
‘ properly, we have tr1ed to view it frcm the standpomt of the need to

'dlscuss thlS w1th as. many affected partles - 1nsurers, remsurers,

o 'fhazardous waste management 1ndustry part1c1pants, etc., — in order to

E _ascertam what = the causes of the prob_len ‘are  in order to craft |
reasonable solutlons. o ‘ ' - |

We spent time in Europe meetlng with: ‘reinsurers., ‘We met with -
_relnsurers ‘here in the Umted States. We have had hearings on the
subject on both the House and Senate 51de , and on | numerous cases - over
the past six. months we have part1c1pated in a varlety of publlc
'hearmgs on the subject. '
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- In our program, we have two specific ‘needs for pollution
liability insurance.  Number one is under our RCRA — Resource
» Conservation Recovery Act — where we have requlrements for both sudden

and non-sudden insurance to be mamtamed by people who are in the ,‘

business of hazardous waste management- waste transporters , haulers, ‘-
treaters ’ dlsposers ; etc, '
© We also have, under the Superfund program, a body whlch we.
paraphrase as "response-actlon contractors," who part1c1pate in the
various aspects of cleaning up Super_fund su:es. That would be from
initial investigations all the way "through evaluation of alternatlves,
to design and ultimate construction. ' ’ o
We feel insurance is necessary _for those particular
‘activities for two reasons. Number one, traditionally insurance is
designed to offset risk, not to assume all risk but to offset a
significant portion, or a . portion to a level where industries and
canpanies, etc. are willing to participate in given markets.
Number two, we feel it is important because it-does serve the
role of helping to improve management practicesv within a  given- |
‘ industry, ideally under' the premise that insurers underwrite on a
facility's specific basis, using sound underwriting‘ practices.
Consequently, and as an example, in order to place the coveragé an
insured party would need to have demonstrated reasonable waste
management practices. o )
’ Rather than get into the distinctions regarding the current |
'environment in discussions of comprehensive general 1liability and
environmental inipairment liability, which, based on the brief time I
have been here, it seems you folks ‘ar‘e well aware of, what I would iike
to do is to briefly summarize the insurance shortage as ‘we see it, and
what we think the causes of the prololem are. From there, I will delve .
right into the solutions, if I may.
What we are facing in our program . right now is a “severe
shortage, if not total lack in certain cases, of the availability of
‘ins.urance to address both sudden and non-sudden releases for both our

 RCRA facilities and for response-action contractors. If coverage is

available, we are basically seeing that it is either inadequate in that
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pollutlon rate of 1nc1dents are endorsed out of the coverage,
premlums are S0 hlgh one mlght as well self-msure. , We are also seemg

. “sltuat1ons -— as I am sure you are well aware -- where in early 1986, ' .
it is probable that the. avallanllty of pollutlon 11ab111ty 1nsurance,»_:; |

; '_spec1f1cally to address both sudden and non—sudden releases, is going -
to be so severely constncted ’chat 1t may be con31dered non exlstent in
.many respects. , e e R L S ' :
' . SENATOR GAGLIANO: ﬂur.nasan? »
‘MR. MASON Yes? S o B
'SENATOR GAGLIANO?‘ Isn t it a fact that it has pretty much
brought the Superfund program to -a- pomt where very l1ttle 1s,
happenmg” ‘
, MASON No,notatall.»”'r_, o . .
’ SENATOR GAGLIANO.- 1 mean 1n terms of constructlon. _
o MR, MASON Not in terms of construct1on, no sir. The reason
why there may not be ‘as much act1v1ty r1ght now as we would hope is we _
are running out of. money related to Superfund reauthorlzatmn. " But we
have not seen, at the - Federal level, ‘any reduction 1n competition
amongst qual 1f1ed response-actlon contractors to date as a result of
: vthe insurance problem. To date, that has now slowed our progran down.
I mlght add though that-- : - »
' . SENATOR GAGLIANO-- “Are you famlllar with the Burnt Fly Bog .’
51tuat10n ‘here in New Jersey" . ’
MR. MASON: No, sir. » |
SENATOR GAGLIANO Well ¢ it is my. understandmg that one of
,. ._the major problems there - 1t is a Superfund s1te - was that the
contractor could ‘not. get the requ1red 1nsurance. I thmk it started
7 out at $10 m11110n then the thmg k1nd of - fell apart like a deck of
; cards that was not bullt on a solid footing. , ]
_ I think it has been a severe problem for cleanup in New
. Jersey, .and the reason why I am saylng that is I wonder 1f ‘the Feds
j" will acknowledge that? :
' MR. MASON° : We do acknowledge that it is a clear problem.
- jLet me create a dlstlnctlon here, if I may. Under the Federal program
- and by that I mean Federal lead, w1thout states taklng the - lead
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under cooperative agreénent -— we have authority to indemnify our
response—-action _contraotors. .We require a minimum amount - of - insurance
- over and above that. We do offer indemnification. That authority is

not passed through to states ‘working under a cooperatlve agreement at

present.

SENATOR GAGLIANO: Why not?

. MASON: We don't have the statutory authorlty to do so at',

. present, e o o
| ~ SENATOR GAGLIANO: Are you trying to get it?
MR. MASON‘:' Yes, we are. . '
SENATOR GAGLIANO: - Oh, you are?
MR. MASON: Yes. o :
B SENATOR GAGLIANO: In other words, that wouid_ be part of the
“Superfund II, so to speak? | |
| MR, MASON: That's right. |

SENATOR GAGLIANO: Would that be part of the new Superfund?

MR. MASON: That's right. -What I was about to say was, as a
‘result, we are not seeing problems to date at the Federal level. = We
clearly acknowledge there is the probability there are going to be
problems because there are certain ineffioiencies or inequities
regarding our indemnifica*ion agreemen'ts.' But at the state level,
there are clearly problems. ’ |

What I presume 1s happem.ng at Burnt Fly is that it is a
'state lead cooperative agreement, and if the states don't have the
authority to pass through indemnification, there are situations we are
becoming more and more aware of where qualified action contractors are
unw1111ng to take on the risk. ’ SR

SENATOR GAGLIANO: Basically, the contractors could not get--
I don't know whether this can be confirmed, Senator Dalton, I th‘mk it _
can be. They have not been able to get the $10 million liability :
insurance required, and not being able to do that, and not knowmg they ’
were going to be indemified by the government for claims, the system
is just falling apart. v

MR. MASON: Again, at the state level we would agree; there
‘are severe problems because of the lack of indemnification authority
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:regardmg Superfund 51tes where the states have the lead on the
cooperatlve agreement. ‘ DRI TE AL S

 We see two alternat1ves to that. , The f1rst alternatlve is
for states to- prov1de authonty at the state level, to . -offer

1ndemn1f1cat10n, or for the Federal government -- as we are proposmg o f
- in Superfund reauthorlzatmn —_ to have the ablllty to pass through_ ’ 7
indenmflcatlon : authorlty to states workmg under cooperatlve l

'agreements. v s . | .
- SENATOR GAGLIANO Wlll the new Superfund prov1de for anyv'_
: 11m1tat10n of 11ab111ty, Vor any statute of llmltat1ons in temrms of
'years? L ‘ - , ’ ‘
MR. MASON: For response—act1on contractors”
| SENA'IOR GAGLIANO: With respect to your indemnification. All"
r‘ight, you would 1ndemn1fy a contractor: 1f the contractor was.sued when
E d1ggmg out a huge tOch waste 81te, or whatever. | B '
'MR. MASON: - ‘That's correct. ' v
SENATOR GAGLIANO:  Is there any mdemnlflcatlon-- " For
example, 1f a cla1m was made that whatever happened was caused 12 years
ago, is ‘there anythlng in the proposed statutes which would limit the
'111ab111ty of whomever is dealmg w1th thlS stuff, once they take it out
of. the ground, or for somethmg that m1ght have happened 10 years ago? .
‘ Is there anythmg llke that? ‘ ' :
* <. MR. MASON: Related to a response-actlon contractor, or to‘
' anyone in general, s:.r" o : ‘ |
'SENATOR GAGLIANO Anyone in general. ‘
. MASON: No. S
SENA'IOR LESNIAK: Isn't 1t a fact that the thrust . of your
test:.mony is that 11ab111ty ought not to be lmuted"
MR. MASON: I'm sorry? . ' L
e FSENA'I"'OR LESNIAK: = Isn't the thrust of your— I have had the
fortune to read your testlmony before you put a dlfferent cover on 1t
E (laughter) ‘ '
' v SENATOR LASKIN. The prunary part of hlS testlmony is what
- you say, they do not 11ke to lessen the 11ab111ty.
| . MASON:  That' s correct. "
.SENATOR} GAGLIANO: . Okay.
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| ASSEMBLYMAN SHINN: I— Go ahead, Senator. : |

| 'SENATOR GAGLIANO: Go ahead. I just wanted to know that. I
hadn't read the testimony. = ' : B B

- ASSEMBLYMAN SHINN: You mentioned your two-tier llablllty

- requirement with contractors: You ‘require a contractor to acquire ,'
insurance at a lower level. Can you give ‘me an example of same

»conceptual limits you require of the c:ontractor?

MR. MASON: - Quite frankly, ‘what we. requlre now is outdated., B
. Let me explain that. When we originally developed our 1ndemn1ficat10ni

agreement, we developed it thinking that it would save the government
‘money; it was not related to the ris_ks. Right now, we require $1
‘million of comprehensive general liability coverage. Over and above
that, we offer indemnification at the Federal level. o ;
~ Given the fact that it is probable that as of early 1986 1t
is gomg to endorse out of the coverage any pollution related releases,
that kind of coverage is worthless coverage. So what is the purpose
_ for the requirement? . . v , ’
We 1ntend to recraft-— As part of the 1ndemnif1cation
_’authority we expect to obtam, via Superfund reauthorlzation, the use

of that authority to reflect the types of insurance required with are

directly related to pollution releases. I can discuss in detail, if -
- you would like, how we intend to use the indemnification authority to
create adequate mcentlves for. response—actlon contractors to continue

. to work in this line of business.

ASSEMBLYMAN SHINN: You used - the terms sudden and non-sudden
relative to releases, and I am interested in your tier ooncept. What
would your new requirements be in limits of liability on the -contractor
level?b ‘Arei yon still looking at the $1 million upper limit, or are
you— - |

MR. MASON: No, sir.

ASSEMBLYMAN SHINN: Okay. o |

MR. MASON: It is a bit premature to discuss exactly how vth:e»‘
authority will be used. We are a bit uncertain at this time, regarding
what Congress is go'ing to specifically say by statute, as to how they -
intend us to use that authority. | R |
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I w111 lay out for you what our approach is, and how we have» ‘
'1nd1cated to Congress, on both 51des of the H111, that we do intend to
use the authority, and we feel 1t has been one of the reasons why we

_ have been successful to do in seeing 1ndenuf1cat1on prov1s1ons beccme S

part of the Superfund leglslatlon.
" What we are proposmg through the use of our 1ndenn1f1cat10nv _
authority is-- = We are well aware of the problems in the 1nsurance,‘ :

"mdustry ard the 1nab111ty of the 1nsurance 1ndustry for a perz.od of .
time -- at least until they r1ght themselves f1nanc:.a11y — to be able

to offer coverage. Regardless of what 1s ‘done at the statutory level, o

' unless you order them to offer the. coverage, we are in a pos1t10n where
the 1nsurance 1ndustry is 1ncurr1ng broad losses across their ent1re
- property and casualty lmes. ' ' : |
" You are well aware that th1s is part of the cycllcal nature

of the insurance 1ndustry. When the 1ndustry is in thls position, they
do  two thmgs. They w1thdraw fram hlgh-rlsk oriented length of
coverage: Medical malpractlce, : product 11ab1l1ty, or ‘pollution
"llab111ty, anc, they restrlct lines of coverage. '
What we want to do is to use 1ndemn1f1cat10n authority to put
us in a p031t10n where we can keep our Superfund go1ng through the use
of qualified response—actlon contractors, but not replace on a
v .permanent ba513 the role of the 1nsurance 1ndustry. ‘

So, what we intend to do is  to: craft our 1ndemn1f1cat10n
authority to be an’ interim replacement' to supplement insurance. It
will  offer indemnification to cover negligence, it will include
lltlgatmn costs, 1t w111 allow the authorlty to be passed through-—

.- SENATOR LESNIAK You are go1ng to offer 1ndemn1f1cat10n to

cover negllgence” ' ' :

MR, MASON:: That S correct.

SENATOR LESNIAK: “What type of 1ncent1ve, or 1nducement, does
someone have to not operate responsmly” .
| " MR. MASON~ - The reason for domg thls is that is what
- insurance offers in their contracts, Insurers 1nsure for negligence.

SENATOR GAGLIANO: They are not offering it anymore. That is
Why I.was asking you if you were familiar with what was happening in
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the states. The . insurance cdupanies adn t want to offer that anykndre; )
and unless Superfund IT ties in with the state problems, we are not
gomg to be anywhere. ‘ - ‘
" MR. MASON: 1In the short term, I agree. . :

SENATOR LESNIAK: The problem is that the liability standard: o
in the Superfund is strict 11ab111ty, not negllgence.

MR. MASON: That's correct. B ,
o  SENATOR LESNIAK: Congressman Flono test1f1ed at our last '

public hearlng , and he sald that they never really intended for those
~ people who did the actual cleanup work to be held to the same standard
as the people who did the pollution. : |

'MR. MASON: That's correct, and the EPA supports that.

SENATOR LESNIAK: But you want to go even further than that
and 1ndemnlfy not only for strict 11ab111ty actions but for negllgence
' actlons as well? ;

MR. MASON: That's correct.

ASSEMBLYMAN SHINN: But with a layer?

'MR. MASON: With a layer. Let me explain how we intend to do
it. L N
o SENATOR LESNIAK: I don't want to tell you how to do business

but—-- ‘ o ' »
'MR. MASON: We are trying to create a substitute for
insurance in the absence of insurance. Once a number of t.hmgs take
place, which I can discuss later, we belleve ‘that there will be an
insurance market at some time in the future.

At this point the position of the Agency is, in order to
maintain our Superfund Program and keep response—acticn contractors
involved in the Program, we have to offer them a similar substitute ‘for
insurance. = Insurance covers negligence, so we have to make that
parallel. In addition— ;

SENATOR LESNIAK: Insurahce covers strict liability as well.

MR. MASON: That's right, but fram the standpomt of a
response—actlon contractor looking to offset risk, the traditional
vehicle they have used has been insurance. That traditional vehicle
 covered negligent activities. ‘ ' ‘
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, ASSEMBLYMAN MAm'm I thmk what Senator Lesnlak is dr1v1ng
at 1s, aren' 't you makmg an assumptmn" We don't know - If you ‘were to '
, mdemmfy Just on the basis of strict 11ab111ty,' wouldn 't that ‘be

o enough?. Pr1vate contractors could ‘then obtaln insurance for negligent - -

'”“acts, and wouldn't that be a better policy smce they would not. be
‘ respons1ble for trymg to prevent thelr own carelessness"‘ ‘ o
SENA'IOR LESNIAK Exactly. ; E o

; .MR. MASON' ’ That is’ a very good pomt. ‘We don't belleve»
'there is gomg to. be an adequate 1nsurance _market out there for some
tJ.me to come, based on the constramts of the msurance 1ndustry and
" because of - the1r own .mternal capaclty _restralnts, to offer the
coverage. SR E _ e '
o So, we. see that for a per1od of time we need the author1ty _
_ and I should say the author1ty 1s discretionary; it is not mandatory —
', to offer equ1va1ent insurance _based on _what is happening‘ in the
1nsurance market.‘ That is how we1n end to use the authority. If the
insurance is not ava1lable, or- 1f 1nsurance is . 1nadequate to a certain
degree, we will supplement to the approprlate in order ‘to ensure that
response—actlon “contractors obta1n1ng equ1va1ent levels. of -

coverage , as they would in a healthy insurance market. v
' SENATOR GAGLIANO My bottom line question to you, sir, is

L there does this leave the State, not Just the State of New Jersey but
every state that has certam respon51b111t1es w1th respect to cleanup?
They cannot get insurance if it is designated a Superfund s1te._ It
could be a site next door or up the street. Contractors have no
concern, they ‘are going to be 1ndemn1f1ed. ~They have no -concern for,'
E nelghbors. - indemnification. ‘But if the State is respons1ble, for -
| ‘ whatever‘j reason, Superfund says, "We are not going to take that site.
> You do it.", There is no i'nsurance’and no indemnifiCation unless the'»

- ;State lays out a tremendous amount of money, and it mlght not have~

»anywhere near the resources you have. Do you follow. what I am saying?

I think you are. creatlng a bad situation for the states. I
think almost every state that has had any kind of a chemical 1ndustry,

or a petrochemlcal , mdustry, has problems that ‘are not nece,ssarlly
‘elevated to the so-called Superfund site designation. Or, it may be a
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51te where a state feels it should be cleaned up and you haven t gotten'
around to it because you have so many hundreds of sites. The states
will be in a position where they will not be able to oover those sites
without putting out a hell of a . lot of money in temms of
indemnification for insurance, or whatever. Do you know what I am
Asaying? . . | o o |
" You are writing a blank check on somebody else's checkbook. .
- I see it with this type of legislation on the Federal level because we
have 51tes that we have to address on the state level, and we are going
to have to I guess, essentlally, adopt your standards with an ent1re1y
different tax base. Am I wrong? ' _ :

MR. MASON: 1If the authorlty is passed as currently crafted
in  Superfund legislation, ' for states working under cooperatlve
“agreement with EPA— | | | | ' -

SENATOR LESNIAK: On Superfund sites?

“MR. MASON: On Superfund sites, you would have the authority
to indemnify response-actlon contractors under our mdenmlflcatlon
authorlty and Superfund reauthorization. :

SENATOR LESNIAK: What about liability standards established
under Federal law at non-Superfund sites? .

MR. MASON:  The other thing we are . supportlng for
’response-actlon contractors is a standard of negligence for -that
1ndustry. Okay? We are domg that on a preemptlve basis. ‘'H.R. 2817
contains a provision at present which does a lot for a uniform standard
of negllgence for response—actlon contractors.

SENATOR LASKIN: Where do you say that in your prepared
rernarks? '
| : SENATOR‘»GAGLIANO:' That's my point.

SENATOR IASKIN:  Where is there ~anything about this new
standard of negligence in these prepared remarks? I didn't see it.

MR. MASON: That we 'support it?

SENATOR LASKIN: Yes. |

MR. MASON I am not certain that it is 1n there, sir.

SENATOR LESNIAK. No, it is not. ‘

33



ASSEMBLYMAN SHIm I thmk my questmnmg led to a -

o conceptual, non—enacted provxsmn, how they are gomg to deal mth 1t.

conceptually on an 1nter1m bas1s, and the layer concept. I don' t knowv
_"whether you completed—- S ‘
' ‘MR. MASON: I wasn "t flnlshed. e :

‘ , ASSEMBLYMAN SHINN Okay.- - You are gomg to cont1nue w1th ,
that. I would Just hke to get to the end of that so I can get an idea 3
B of what you are looklng at on the Federal 1eve1 and if it 1s canpat:.ble‘ i

. or mcompat1ble with the state level. '

,> : MR. MASON. What we mtend to do for Superfund 31tes — and,
| again, this would be mth EPA lead and other federal agency or states-

working under cooperatlve agreement —-- is to craft the authority as a

: supplement, or substltute » for insurance in the absence of 1nsurance. '
We would requ1re our. response—actlon contractors to obtam adequatef'
levels as opposed to m1n1mum levels of coverage.  We would reimburse
" them . for that cost, so we would review the policies to determine "
whether or not we cons1dered the coverage to be adequate or. 1nadequate,
both 1n relatlon to what it would cover and what it would cost. We
would use - our - 1nd_emn1f1cat10n ‘ au,thor1ty to supplement it, ‘as
»approprlate. } : | SR o
o - We are not 1ntend1ng to use the author1ty to offer
indemification on a blank check basis;- rather, 1t is our be11eve that
response—actmn contractors should ma1nta1n liability at both the low
ends of insurance — in relat1on to 1nsurance --and at the hlgh ends, B
as they currently do. . 8o, we are not supportmg the use of our
authority to sunply offset all ‘of their rlsk. . :
SENATOR LESNIAK: Okay. I th1nk we can make it eas1er for

a11 of us. In other' ‘words, you are wr1t1ng umbrella pOllCleS in
~effect. I think- that 1s ‘what you- are saylng in Federal language, which
is very confusing. ~

, “MR., MASON: A There w111 be equ1valent levels of deductlbles‘ :
‘and premium caps. ‘
SENATOR - LESNIAK' ~ You are talking about an umbrella over
baSJ.c coverage? ’ k = ’

SENA'I'OR GAGLIANO Or excess.

34



‘ - SENATOR LASKIN: Or excess. You are not wr1t1ng bas:Lc_'
eOVerage.  You are not giving basic mdelmlflcauon. You' are saymg_‘
that they have to come in with a basic policy, and above that you are
gomg to go into the mdanruﬂcatmn business.

MR, MASON: Unless the bas1c pohcy is madequate. |
SENATOR IASKIN: I have already said that. You are’ goug to

: requ1re some bas1cs, and then above that " you w111 be the umbrella, m i

effect. ‘
. MASON: To a certain pomt. '
- ASSEMBLYMAN SHINN:  How do you make- the ‘decision as to
'whether the contractor does or- does not, 1n fact, have the ab111ty to
secure the 1_nsurance° How do you decide whether to reimburse him for
his coverage” What is the incentive for him to really search out that
llower level coverage rather than just say, "I can't get it; relmburse ‘
me"? . . v ,
» MR. MASON: The incentive is vcrafted ‘ _ihto our contract -
' acjreemerit , in our termination clauses. There are v"s_everal incentives,
aside fram the traditional market force incentives,v to Want'v'to maintain
the business. The way we offer our contracts agreements—- They are on
large contract procurements. We will offer a $250 million contract for
five years to cover a broad range of services related to this field.
So, there is strong incenti\}e for a respbnse—a"ction' contractor to ',
- perform all his busmess properly 1n1t1ally. - That is the first
>1ncent1ve. o
Second, we have the prOvi_sion within our contract to '
terminate for default in the absence of an adequate demonstration on
their part they have gone out and obtained adequate levels of coverage.
Third, the way the mdemn1f1cat1_on agreement is to be
crafted—- Let me glve you an example. If they can go out and get $1

million worth of coverage, and that 1s all they can get, that is

considered adequate. We would foresee our indemnification authorlty to
basically craft a $100 thousand deductible, as an example, with a $50
million -- not to give ’any‘validity to that number -- cap on the

‘indemnification coverage we would offer for that $250‘million contract.
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At the low end, »they assume that $100 thousand deductlble, '

o vand at the h1gh end, e1ther msuranc'= coverage up to the $50 million or_ :

1ndemn1flcatlon.. We would requlre them to go out and try to obtam ‘the

- $50 nu.lllon. If they can't get 1t, or 1f ‘they. can get a lesser amount,

we will supplement accordlngly. . But, over and -above that $50 mllllon:
'— or whatever number 1s determmed to be the approprlate number — the b
- 11ab111ty falls back to the response-actmn contractor, wh1ch 1s,_.
baswally the env1ronment they _work under 1n absence of Federal
1ndemn1f1catlon. o S ' SRS o }
 ASSEMBLYMAN SHINN: How do you deal with the tall" In '-other
'words, is it a claJ.ms made pol1cy” -
MR, MASON- It would be the equlvalent of a current space
coverage. ‘ P LR | o
o ASSEMBLYMAN LESNIAK: It'wcsuld have to be." |
o MR. MASON: In order for 1t to be adequate it would have to }
- ASSEMBLYMAN 'SHINN' for my ed1f1cat10n, it is a
'clalms made tyhpe of coverage" In other words, what ‘is your lmut of
' 11ab111ty if a contractor goes in and does a job'> How long after” he _
"canpletes a job are. you exposed to 11ab111ty'> S
’ MR. 'MASON: In perpetu1ty. - ‘ v .
SENATOR GAGLIANO- How does that affect New Jersey in a
non-Superfund s1tuat10n" L ‘ : A
 SENATOR LESNIAK It ,doesn't‘. .we;'are,studc"until they change
the Federal law. '_ e ; B _ .
| | MR. MASON: 1 am ,str'i‘cuy: 'tyir'xg ‘it‘ to Superfund; that's
'cc':fréét, R | B
. o SENATOR LESNIAK Can T ask you a ph1losoph1ca1 questlon" ‘Do
you belleve that str1ct llabl1ty is essentlal to mamtam proper waste.
.management pract1ces, is. that correct'> [ - '
' .- MASON: Absolutely. , » v o
SENATOR LESNIAK: Okay. | You also belleve that joint and
several 11ab1l1ty 1s essent1al 1n order to encourage prlvate party
cleanup._ , - ‘ DEEE '
'MR. MASON: That‘s cOrre_ct'.
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v SENATOR LESNIAK: Okay. ' That is basidally the s‘ubstance of
your arguments for those two 11ab111ty concepts, is that correct? {no
response) Okay, I am simplifying it. v T
S ‘Would those two arguments apply as well to pub11c ent1t1es? e
One would  think that strlct 11ab111ty in terms of waste management: -
practlces as applied to public entities is st111 essent1a1 to
encourage proper waste management practlces._ ' v v e ‘f
, , MR. MASON: Frankly, sir, I have not been mvolved in any of '
the negotlatlons regarding -the Agency's pos1,tlons which are

. specifically t1ed to public. ent1t1tes. ‘. ' o

‘ However, let me say that our position has been that strlct,'
joint, and several 11ab111ty, prospectlvely and across the board, is

good public pollcy. ' o , L

SENATOR LESNIAK: Okay. The point I am trying to make is,
does joint and several liability make the same sense-- I can see that
in terms of waste management, a public ent1ty and private business ’
would be the same. But, in terms of joint and several liability for ‘
public entities, if the underpinning, theb reason, the main crux of ‘that
~concept is to enCOurage private party cleanups, would that app'ly

E equally to public entities as well" (no reSponse) You are not in a
position to answer that? IR o

" MR, MASON-' I am not in a p051tlon to answer, but Jomt and

.several liability serves two incentives. Number one it promotes.
private party cleanup, and, number two, it serves a clear signal to the B

‘prlvate sector that in the absence of a massive Federal over51ght '

'regulatory program, they are responsible for their waste management-
praet'ices in" the future, and that shifting waste from one site to

another doesn't matter in that regard.  In ultimate liability -

regarding the prooess of waste management -- strict joint and several

improves waste management practices. = : ' o

I will give you an example. We met with numerous.

representatives of the chemical industry on this subject, and I. asked a
gentleman in a particular forum what he would do if strict, joint, and
several liability were to be maintained. His answer was, "I would
reduce waste streams; I would vincinérate;, I would recycle, etc."
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Prospect1ve1y, those are exactly the types of 1ncent1ves strlct, jomt, v

ard several l1ab111t1es are mtended to create. v
SENATOR LESNIAK ‘Do those same arguments - msofar as Jomt_

and several 11ab111ty 1s concerned — papply equally, or w1th ‘the same e

~ _amount of welght, to pubhc entltles" o , L
| - MR. MASON:‘ I can t speak for the Agency on. that. I have.fmt |
‘been 1nvolved in that part1cu1ar dlscussmn. ‘ e e e

SENATOR DALTON: You have a pollcy presently w1th1n Superfundj :

‘w1th regard to mun1c1pally owned SJ.tes, correct” :

MR, MASON: Yes.',_ t - ' :
'SENATOR DALTON Okay. , Your pollcy is one where perhaps a

' mun1c1pa11ty owns but perhaps did not operate land on which a Superfund -

51te is located, and they are str1ctly llable on a 90-10 ba513._ Is

that correct” : Lo )

MR. MASON That' s bas1cally correct. , : ,

SENATOR m-\LTON For - 1nstance, the number five s1te in thlS

‘State’ 1s a 51te ‘in Camden County, and it is a 51te owned by a

o mun101pa11ty, okay’ ‘'The land was leased to a private operator ‘and it

" became a Superfund site. = What is: the agency's pos1t10n in thls new
Superfund bill 1nsofar as that munlclpallty s liability is concerned” ’
MR. MASON: Our current p031t1on is that the municipality's -
11ab1l1ty would be subject to- the same standard of 11ab111ty.
| | SENATOR DALTON: Strictly. liable?
- MASON:* That s correct. However, let me say that there
are a serles of negotlatlons takmg place at the present time on that»#

subject wh1ch I ‘have not been 1nvolved ins I think it would be

premature for me to speak regardlng the Agency s p031t1on with relation
to those negotlatlons. I smlply have not been 1nvolved, and I would
not want to do that. = , R I

' SENATOR DALTON° - so, at present your strict 11ab111ty‘
B p051tlon is not only -a prospect1ve p031t10n, but it is also a

S retroactlve pos1t1on as ‘well?

MASON That s correct.
ASSEMBLYMAN SHINN. I would llKe to make one comrent on
something I feel very. strongly about ' ‘The Pederal government took some
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’1n1t1at1ves to make State government an arm of the Federal govemment,

' -and State government took an initiative to make county government -an " _'
arm of State government on the Environmental Health Act, with a whole '
host of chores to do and very little funds to do them with. You have

prlorltlzed counties as the most critical sectlons to look at. I see;"r
- same incentive frcm what I am hearmg for, "If the State can 't secure o
proper 1nsurab111ty, it is gomg to stop- bemg a lead agency for EPA.
'I see some of that on the horizon, and maybe very quickly. e

If we don t help to mdemnlfy oountles in some fash1on, 1 see"'
countles w1th Env1ronmental Health Act respons1b111t1es - whlch are

very broad m the area of solid waste — saymg,’ "Wait a mmute., We

~want to go on that site and expose our env1ronmenta1 11ab111ty with 10%
of the revenue we need to do the job," and expose the assets of the
I think if we end up both with a situation where we have the
untles retreating, both fram technologies and siting fac111t1es, ‘and
' ,the Env1ronmenta1 Health Act requirements, and if we have the State
retreating under lead agencies for cleanup‘, we haven't done our job. I
_think there has to be a separation in the way we treat a private
contractor — a for-profit contractor —- and a governmental entity
which has flow-through responsibilities from the Federal and State.
level to the county and, in same cases, municipal level under the s
 Health Act requirements. R o

I just think there is a separatlon. We can't just put them
all together and say, "Well, this is the way we are going to treat thlS
group," because I th1nk the re31dual effects are go1ng to be negatlve‘
from the publlc perspect1ve in the long—term.

SENATOR DALTON- Through you, Mr. Chairman, m ‘order to putvy e
~ the EPA s p051t10n in context, on how many sites is the EPA lead agency o

on in New Jersey? We have 97 sites. Are you awa’reof how many you are
- lead agency on? - R L -
| 'MR. MASON: I don't know what the particulars are but, again,
it wouldn't matter whether EPA is the lead agency or the State is the _
lead agency. | Under the anticipated 1ndenm1flcatlon - authority,
'1ndemn1f1cat1on would be allowed in either case. ' |
SENATOR DALTON: ~ Okay.
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. MASON: d(ay” v . ;
SENATOR IESNIAK But not on the other 300, 400, or 500 sites
that aren't Superfund sites because you wouldn t be involved in that.
MR. MASON: - That's correct. ' ' : i
_ ¥ SENATOR LESNIAK But 11ab111ty standards are. establlshed
| ’:under Federal law., ~ .
MR. MASCN And, for response—actlon contractors, 1t could. -
change to negllgence, that s ‘correct. :
‘ _ ASSEMBLYMAN SHINN: - But from today untll the day that act_
vpasses, we are in sort of a crisis S1tuat10n, aren!' t we?
, MR. MASON: Yes, we are. I mentloned some inequities w1th
our indemnification authorlty. ‘It is an admlnlstratwe indemnification
‘authority. It is not t1ed to clear statutory authority, which is why
“we are. trying to obtain 1t. There is concern that 1t is v1olat10n as a
result of the Ant1—Def1c1ency Act, which means, ba51cally, that if a
contractor were to make a claim agamst the Federal government, we
’ ‘would say that the agreement we entered into w1th them — we may say,
-and the General Accountmg Offlce supports that opmlon — is invalid.
- So, we are trying to respond to the needs of the contractor and the
comunity in that regard. o : - '
' SENATOR LESNIAK: One last questlon.- What timetable do you .
foresee for Congressional act10n” ' '
MR, MASON Regardlnq Superfund reauthorization?
v SENATOR  LESNIAK: Well, I am presuning Superfund
_reautorlzatlon would be the changing of the 11ab111ty standards we
talked about vis-a-vis contractors. o ’
' MR. MASCJN 'As ‘soon as we get a bill. My_guess is-- We are
‘working for a November time frame. g ' '
| SENA'IOR,LESNIAK - In other words, his guess is as good ‘as
yours. (laughter) | -
SENATOR LESNIAK: Assemblyman Martin? - |
ASSEMBLYMAN MARTIN: T have one question. When you talk
about - this ooverag‘e-,'you ‘indicated—- I guess the language used here
was "umbrella coverage," but -‘ it has a maximum 11m1t We talked about -
$50 million as a hypothetical figure under certain circumstances.
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My qu’estion‘ is, given the fact that there is strict
liability, and joint liability, to what extent would a contractor who
is gomg to be exposed to risk above your willingness to. provide
indemnification be dlscouraged, if at all? I am thmkmg ‘about

responsible contractors saylng, "I don' t want to be part of this o

‘because the indemnification is not ccmplete. " With joint exposure — .
~other people's negligence, so to speak — and an. unlmuted dollar‘:;;;
fig'ure. at the top, do you see that as discouraging responszble
contractors from choosing to continue in this line? ‘

.~ MR. MASON: The response-action contractors would obviously
like an unlimited cap on liability. If they could get it, it would be
‘preferable fram their perspective. '

Our position is that response-actlon contractors _risks
rela*'ed to this field are not as great as they are perceived to be at
present. A great deal of what we are addressing here is meant to solve
issues related to perceptlon.«

We have been worklng w1th this program, if you tie it back to
our Spills Program, for 15 years; we have yet to have a single claim
brought against a response-action contractor. ~ We do not accept - the
clamoring that response¥action contractors are going to be put in a
position where they are going to be put out of business as a result of . ’
_claims in the future, etc. We think this is an insurable risk.
| SENATOR LESNIAK: How many years was asbestos used before the
first clalm was made? ‘

_ MR. MASON: I can accept the analogy, but we' are talking
about a whole different type of line with a different type of waste
management practices. The lines of authority ,are clearly defined,
relative to the response-action oontractore in our program. They don't
make decisions, we do. ' . '

' ASSEMBLYMAN MARTIN: I guess what I am driving at is— I
don't pretend to have any expertise, other than what I am becoming
’fam111ar with. However, it seems to me =-- going to back to what was
said before -- that as opposed to the indemnification process you have
. outlined, with an upward cap, there is risk above and beyond that. It
seems to me it would better to draw the lines of indemnification on
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_ strlct 11ab111ty and have that str1ct l1ab111ty 1ndemn1f1cat10n go to
ult:mate, w1thout the cap, and st111 allow the contractors to be
: responsmle for thelr negllgent acts, leavmg ‘that alone. 0bv1ously,

- there wouldn t be any cap there- -Maybe your ‘claim that there has been . - -

no courses of actlon brought to bear at thls pomt in time 1s Just ':
_ hypothetlcal. ' L R
PR 1 Just wonder, glven the marketplace, what this is going to - 'v
do. to 1nsurance and what it is. gomg to ‘do to contractors who are Just ; -
gomg to say, "I ‘don* 't want to play the game"" ' L v'
. MASON: The contractors have: responded very negat1ve1y to
bemg l1ab1e for negllglble act1v1t1es, that s what 1nsurance covers )
them for. In the absence of 1nsurance or 1ndemn1f1catlon, they have -
made 1t ‘Quite clear that they will not part1c1pate in our program. "
In concept ‘at least, ‘what they appear to have agreed to in
: negotlatlons w1th EPA and Congress is to accept the fact that we can
offer an equivalent substltute for insurance. We have touted the use
of that authorlty S0’ that the levels of coverage will be adequate from
the standpomt of incentive or offsettmg of rlsk, so that quallfled
response—act1on contractors will part1c1pate in our program.
‘ - But, if we were to snnply 1ndemn1fy for strict liability and‘
leave them exposed to the1r own rlsk 1n the absence of insurance —— -
" which we do not feel is going to be avallable_ for some _tn_ne -~ for
negligent activities, which vinsurance cove'rs, the'yf have made it very
clear they are not gomg to part1c1pate in our program. We have heard
that from v1rtually every qual1f1ed response-actlon contractor,. e1ther :
currently worklng for a program or who has interest in domg SO.
SE.’NATOR LESNIAK: Okay. ' Are there any other quest1ons” (no
- response) 'Ihank you very much. R o
SENA'IOR LESNIAK: ~ Jack Heher, All1ance of Amerlcan Insurers. _
' Jack, what is the proper pronunmatlon of your last name?
JOHN HEHER: As in H—E—R—E, here.
'SENATOR LESNIAK: Oh, "here.v Okay.
SENATOR I.ASKIN- It is like a former Supreme Court Justlce.
Didn't we have a Harry Heher? - e '
' ' MR. HEHER: That was my father.
"y SENA’IOR LASKIN: He was a very famous Justice too.
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MR. HEHER: Thank you very much, Senator Lesnlak and members‘
~ of the Cammittee, for your very generous person awards and also for the
”opportunlty to appear before you today. '

My name is John Heher.‘ I am New Jersey Counsel for thej';.- o

~Alliance of Amerlcan Insurers, which is an assoc1atlon of over 175
’propert_y and casualty insurance companies doing business in the United

States and in New Jersey. Among them are Liberty Mutual and Sentry,

and we represent domestic insurers as well.
You do have our nine-page statement, so perhaps 1t would be a
waste of time to read fram that. I w1ll attempt to hlghllght it and. .
also to avoid repetition. ‘ _ , ,
' The Alliance, not through myself, has been represented
‘regularly on the Task Force, and we agreewith much of what Mr. Klein.
has already stated. I know after my testimony, Mr. Klein and Ms. Casey
will be giving you a lot of technical detail far better than I would be
‘able to.do personally. | : , R -
I will attempt to hlghllght 1t. - our statement basically
. addresses system reform. We have heard much today about Federal -
Superfund experience, and we are concerned locally in New Jersey about," '
if I may refer to, the dehpocket syndrane There are two cases which I
~ would be happy to leave with you if you wish -- 1 don't have that many
copies; -I have just one which I can leave — which give the Alliance
great concern. - :
One is styled Jackson 'Downshlp Mun1c1pal Utilities Authority
V. Hartford Accident and Indemnity Company. That is a 1982 case in the
Superior‘ Court Law Division. There is then an Appellate Division -
rulmg in 1985 — 1last June -- styled Ayers v. Townshlp of Jackson.
Those cases reflect the concerns we have for the concepts of strict.
,11ab111ty, and the concepts of Jomt and several liability. We feel
- it seems clear that both our courts and courts ‘in other states are
beginning to assess liability for both past and present damages»caused.
by hazardous waste contamination based on current technology.
Companies and their insurers must aiso pay nfor the failures

of yesterday's technology in the context of‘today's standards.
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N The two cases whmh 1 mentioned to you do not, in a broad
‘ sense, ‘address the. extent of 1ndemn1ty, but . they do, m ‘a very broad ,_r :
sense, address the extent of the obllgatlon of companies to defend

know I ‘may be carrymg coals to Newcastle, ‘but as an: attorney of 30

years in practice, I have watched defense costs reach a point wheref:_"
they are getting out of sight. I have read recently where major law

firms in this State, partlcularly in Newark, are - bemg mstructed by

their cl1ents to cut down on the work they do in preparmg a casev'
because it is such an expense. 1 thlnk was addressed in Hershey,
Pennsylvama at the Federal Bar Assoc1at10n just a week or SO ago. ,

: We see a sometal problem here. The industry wants to help
and wants to cooperate, but ‘the ,1ndustry .cannot do it alone. The
i'ndust‘ry"’ is not,-capable any longer of--  Well, it is not capable,
‘period, of solving societal.fproblems. The insurance industry is not
saying that they are angelic 'in this context. We all have to work
‘ together, and this is ‘what'we hope and intend to do. As Mr. Klein so
aptly stated, this is what the Task Force was de51gned to do.

Let's see. I think I've covered the pomts. In the context
of the doctrines which I already mentioned, the Alliance believes that
‘ non—negh_gent_ persons should not be requlred to pay for the negllgent
acts of others. . The Alliance supports a system of several 11ab111ty, 3
. so that each party is respons1ble only for damages attributable to
_thelr act1ons. ' ’ SN .
As already pointed out, for reasons . of bankruptcy, for just
 simple dlsappearance, legally speaking, and regardless of the degree of
-byfault, a jomtly 11able defendant may. be forced to pay an entire

. judgment. Traditionally and classmally, insurance is a mechanlsm to

spréad risks,  The premium for a. pollutlon liability insurance pohcy
should be determined r1nd1v1duall‘y by  policyholders. Insurance
campanies should cons1der‘ the toxicity of the substances handled, the
- safety measures applled by the potent1al insured, and the insured's
~claim experience.

o I have heard with great interest a good deal of dialogue here
about ava1lab111ty and affordablhty, and I must’ say, in being present
" here, I have learned a great deal about the very serious concerns which

E ~you and the dlstlngulshed Ca!m1ttee have expressed
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| We feel, and I would now like to sum up, that there are ,
several effective ways to deal with these problems. We feel that to -
s:.mply set up a mandatory risk-sharing mechanism to force insurers to
provide coverage = to municipalities, waste handlers,‘ and . school
‘dlstrlcts at art1f1c1a11y 1ow rates will not cure the underlylng causes
of the problem. So, we offer the followmg spec1f1cs. I know M.
Kleln and Ms. Casey will deal with these as well. ' o

Arbitration Panels: Agam, I have watched and experlenced-
our State Judiciary, and very recently — last Aprll -- our Federal
Jud1c1ary, moved more and more to the arbltratlon concept, I think for
vreasons which are self-evident. '

' SENATOR LASKIN: ~Thanks to the proddmg of the ‘New Jersey.._

. Leglslature, our courts are doing it.

MR. HEHER: Yes. | L »

- SENATOR ‘I.ASI.(IN: Without our prodding, they would not be
doing it. ’ , ' - . -
© MR. HEHER: - Senator, that is ‘correct. That is correct, and
‘it has been most helpful. I know that many _' very Hrespected and
experienced 'trial lawyers ere availing ‘themselves more of the

: arbltratlon concept because they are very sensitive to their clients,

and obv1ously sensitive to the enormous costs assoc1ated s:.mply w1th'
the defense when there is no judgment at the end of the line. ' -
SENATOR LESNIAK: I have to add my comment to that because --

there is no pun intended — as far as I am concerned, the jury is still B

out as far as the arbitration system that the courts have structured
for automobile liability claims. That is an aside. |

SENATOR LASKIN: We're just talking about philosophically.
All I am saying is that without leglslatlve proddlng, there wouldn t
have been any arbitration system.

SENATOR LESNIAK: That is for sure.

MR. HEHER: The second, whlch I have already addressed and.
will be addressed much more spec1f1cally as I have already noted, is. to _
modify the doctrine of joint and several llab111ty. v

I have heard questions here this morning about what is

' happening in other states. According to the July issue of The American
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: Bar Assoc1at10n Journal, New Hampsh1re and Vermont have abollshed Jomt -
and several 11ab111ty._ Other states such as Nevada, Texas, Indiana,
Lou151ana, Oregon, Pennsylvama, Iowa, and Oklahoma have placed var1ous ’

'-_',_lunltatlonsonthedoctrme. 5 ST Sy g
Th1rdly, establlsh a threshold for trlggermg pam and

suffermg su1ts, a suggested flgure would be $2,500. Cap recover:.es

‘agamst publlc ent1t1es “by. occurrence. \ At least 28 states have: plac.ed

' _sane 'kind of l1m1t on damage awards agamst c1t1es, averagmg $150 000
.for each person injured, and $350 000 for each occurrence. _ v
SENA‘I'OR LESNIAK: - So, 1f I am 1n3ured by a c1ty-
MR. HEHER: I'm sorry, 51r" .
SENATOR_LESNIAK., If I'm 1njured by the negllgence of a.
 public entity — seriously injured, loss of earnmgs, mab111ty to .
provide for my family, can't walk, can't feed myself— If I'm hurt by
a city, my . damages are 11m1ted, but 1f I’ m hurt by someone else, 1t is “
: unl:lmlted. ' R _ : ‘
) ’MR.: HEHER: = These | are not proffered, Senator Lesniak, in '
absolute terms. These are proffered in the context of meanmgful“
system reform. There are no easy answers. . SRR
- SENATOR I.F..SNIAK - Are you suggestmg ‘that that is a fa1r
system that we. ought to even consider? Co '
) MR. HEHER- What we are suggestmg, Senator , is that ‘there
ought to be some 11m1t, as has been established in other states. - This
is what we are suggestmg, as has been establlshed for pam and
suffermg, ‘as .opposed to special damages. o ’
' SENATOR LESNIAK You think. that is fair? .
MR. HEHER: We think that the system: needs reform. Ivcannot
say 1n absolute terms . that these dollars are falr, but they are
sublmtted as a begmmng pomt for dlscussmn of system reform, .
Senator.- . v - s
- Finally, as a pract1c1ng attorney, I do not say w1th tongue
‘m cheek a- slldmg scale for attorneys fees and d1sclosure of
attorneys' fees—— o ’
' SENATOR LESNIAK: I just want to make a point. Isn't there
now-a slldmg scale for attorney fees for pla1nt1ffs attorneys" |
MR. HEHER- I don't belleve in thlS area, . sir.
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_ SENATOR LESNIAK: In | this State, well—— N
MR. HEHER: There is in autanob11e, but 1 don t thmk that is
~across the board.

SENATOR LESNIAK: 'lbrt actlons.

'MR. HEHER: I could be wrong. , v

SENATOR LESNIAK:  You are wrong. ~ Tort actioh’s, the
contmgency there is— o S R e _v S

, MR, HEHER: Okay, I would stand corrected, Senator, 1f I am .
wrong. | ‘ _ , !
In vconclusion, ‘the _Allianee agrees with “the concept‘ and
: intent of Senatvorv Lynch's bill — I believe it is Se2545 — but we do

feel that the reforms we have discussed in our testimony would greatly

assist in the efficacy of that bill as amendments thereto. S
"~ fThat concludes my testimony. T thankyou again for the great

privilege of appearing before you. ‘ . '

SENATOR LESNIAK: Thank you for appearing before us.

: SENATOR - LASKIN- John, let me just=- - You and I are gomg
have a l1ttle d1scuss1on wh1ch I hope will help both' of us. The big .
issue is the Jo1nt and : several liability, which is a complex 1ssue", and '
I'm sure most of the people in this audience don't even. know what we
are ta1k1ng about half the tnne. '

Can't the problen of joint and several llablllty be resolved
by private contract? Let's assume you have a site to be cleaned up.' ;
"I‘he mun1c1pa11ty is involved, the polluter 1s involved if they can find
one, the owner of the dump site —— everyone who can possibly be brought
into the case. That is the jomt and several llablllty. ‘

Let's ‘say there are 10 entities — truck drivers,
' contractors, you name it — all of these people who could possibly be
Jomtly and severally liable.. I'm going to maybe get a little more

' ‘ basic for everyone s. benefit, because I really don't think everyone

understands what we are talking about regarding joint and several.
But, let's say everj?one who had anything remotely to do with the
site-- That is what joint and several ‘néans. I am oversimplifying it. .

| 'MR. HEHER: That is correct.
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SENATOR LASKIN- o Can t ‘ we, ' w1thout the government
establlshlng a new standard, resolve thlS 1ssue by contract” In other
words, I am a mun;clpallty. I want to clean up a site, so I say,

"let's make a bi’g'contract'., You need “good- lawyers for th1s, and

: vunfortunately, they are: few and far between. , ‘Pardon me. “You need good
’ lawyers : for establishing such a canplex contract. But, can't the. -
v parties anong themselves decxde how much l1ab111ty each will bear? ‘In"
that  way, ‘their msurers will also know in ‘advance a phllosophlcal

' 11m1tat10n of 11ab111ty, if you follow what I am saymg.

, If I were representmg a mum.c:.pallty, 1 would say, "Look, - we
~ have a dump now. I think we ought to enter into a contractual
_ relatlonshlp w1th everyone who has anythmg to do with it, and sort of
by contract, determme our percentage lmuts of liability." I know
"*thls sounds far-out, but 1t has just been - gomg through my m1nd at
~ these hearmgs that we are talkmg about Jomt and several. By
contract, can 't we establlsh the Jomt and several lmutatmns’ Then
the 1nsurance companles would know that thelr 1nsured ’ whomever it may
be, would only be liable, for "x percent,- o their risk would be
modified to that pomt. S - T | o
: NW, 1 may be way off, but it just seemsto me . it is
.somethlng we can thmk about. B , _ | '
o SENATOR LESNIAK It is interesting. It can only take you so
: far, however, because that contract wouldn t be bmdlng on the courts.
‘ 8o, you would have to try to enforce that ‘contract..

: SENATOR LASKIN- It doesn t have to be binding on the courts
'because let s say there is a 3udgment of $19 bllllon, but there is a
contract among the 10 defendants as to how. that will be divided.

v SENATOR I.ESNIAK ’ And, 1f, one defendant ‘can't pay his

_Judgment—-- R v , e e o R
' SENATOR LASKIN. That may: be, but that may be, even in the
jolnt and several llab111ty that we have now -1 am just thinking out
' loud. _ Maybe there is a way you can do th1s by prlvate contractor, at
least better than if we change the rule. .

‘ SENATOR 'LESNIAK: But, I can be stuck for the entire tab,
even if I do your contract, because: that contract isn't b1nd1ng on the
courts. o
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| SENATOR LASKIN: : ‘I understand that, but if there is a
-Judgment rendered, and I an a party to a contract with nine others, and
we have a contract ‘that says, "If there is a judgment, here 1s how it
is gomg to be divided ‘among us," the. ]udge or the court can say, " ’
are liable for the mllllon, ‘but then I would be in a contract w1th‘ :.
, nme other people to d1v1de that money. N
~ SENATOR I.ESNIAK It would reduce the risk. ‘ L
: ' SENATOR LASKIN: I don't know that that is an answer. It is
just that I've been’ thinking about this the whole time we have been "
talking about strict liability. Why don't we start to think about
lawyering and make a contract in advance of the problem? I don't know
that that is an answer, and I don't that it can be done, but it is
worth thinking about. ’ ’
what would you say about that’ . , :
o MR. HEHER: I can't wait to hear what I have to say,
Senator. (laughter) Senator Laskin, what you say generically, I
think, is possible.' I have on my desk today, in a different context,
language of indeimificationand 'cross-indermification ithlvi'ng several
parties in a major construction project. I think our major concern—-
I'11 read, if I may, from the Jackson v. Hartford accident case. The
court said, "The question of which carrler must indemnify," -- there
were many carriers in this case -- "for the occurrence of occurrences
of pollution 1s a separate and perplexmg questlon " ;
I thlnk the major concern we have is that regardless of what )
you put into the contracts, a fact of life is that everybody is in the - |
swim, Senator, and everybody, is going to pay if theyv are in the swim.
I really don't know whether it is possible to draft contract language
to obviate those concerns , and also the concerns of parties who are
alive and well today entering into contractual. arrangements who may not
be alive and well tomorrow. That is another concern we have. |
. SENATOR LASKIN: But, their insurance company will. ~And, if N
you establish by contract the joint -and several liability among the
 parties, then each insured's insurance company would know the limit of
its liability. Isn't that what we are so concerned about?
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MR. HERER- We certamly are concerned about it, Senator, ‘andf '
© I can, in .all candor, say to you that that is ‘an 1ntr1gu1ng'
‘ .underwrltmg problem that I am not qual1f1ed to address. .

- SENATOR LASKIN: And, 1’ m not e1ther. I say it is scmethmg‘_*;}.’ “

‘ ‘fthat has gone through my mmd e . SRR
- SENATOR LESNIAK I thought you were con51der1ng establlshmg ';

a consultmg firm, (laughter) L g e
 SENATOR LASKIN: No, that is way above my head, but it is

. vsomethmg that is 1ntr1gu1ng, wh1ch I thmk could help.

- MR, HEHER. Senator, one thlng I can represent 1s that we are
all mterested and share the concerns, ‘and we are open to all forms of
suggestlons.» I w1ll take this back to my people in Ill1n013, the hane‘
office. . _ : ‘
e SENATOR IASKiN- There is "only one problen, 'The IaWyer's “who
‘drafted the language in the Jackson ‘Ibwnshlp case should not be the
,lawyers to wrlte thlS contract. S ‘ "

MR, m::rma- 1 will make a mental note of that. I won't put'
it in writing though. (laughter) - '
N ' SENATOR LESNIAK ‘Do you have a quest10n'> :

- ASSEMBLYMAN SHINN: - I don' t know if I am askmg you this
, questmn, or I am havmg a d1scus31on w1th the Chalrman, but I guess he
asked 'you a question relatlve to the ‘person who has a l1m1t on .
'11ab111ty and can't prov1de for h1s fam11y, can't walk, etc., etc. 'I
think that is an issue that each one of us has a concern about.

I think the 1ssue I was trymg to speak to before was, the
governmental relatlonshlp under the d1fferent acts' and the
3 respons1b111t1es - the Env1ronmental Health Act, the New Jersey Solid

* Waste Management Act — and all ‘the mandates that are in those for

different levels of - government. " I thlnk it is the "heaviest
trlckle—down leg1slat10n in both of those packages that mun1c1pa11t1es ‘
~and countles have seen, and acknowledgmg the fact that oounties are

: .contractmg with mun1c1pa11t1es in thls State as a health serv1ces4

contractor. e ' ; _

v There are- just all klnds of rlpple 11ab111ty issues, and I
: thmk to separate or 1dent1fy the unpact of both, we have to look at
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the overall pubhc benefit by enactmg and mplementmg all of the ‘
legislation that has been passed by this State versus the J.mpact on an
individual. You can 't erase or put an unreasonable_llmlt on ’1t, but
maybe there has to be a limit, as you sug'gested.“f“naybe - that is .
reasonable, and maybe we should have a separate body look at an uhusnal )
victim impact on a cc'mpensatim} board and provide some revenue for
that. AR 2 B »
. I think the concept you have of limiting liability and
narrowing the picture that the _court sees, and providing legislative
llll'lltS, is even going to restrlct and several the llablllty. If a.
contract could refer to a portlon of a statute that defmes that

: _un11atera11y, you're not depending -upon all the good lawyers drafting f

contracts that have clear windows that the ‘judges will see through.
| I think ‘the issue of - bemg able to implement what the
‘statutes have = envisioned, ‘with the different levels of government
'actlng without this 1nt1.m1dat10n by,’ "Gee, I'm putt1ng all of the
-assets of my municipality or my county on the table to do what the"law
saYs I have to do," is a nitty-gritty issue. That is the long-term
environmental disposition of the State that we really have to address.

MR. HEHER:. If I may, Senator, I would say that I know time
runs nlgh for the people who are so badly injured who cannot prov1de
for their families. We are suggesting a threshold_ of $2500 in the
context of medical expenses. 'l‘his 'threshold, I do not believe, is
intended to affect the severely and permanently disabled person ‘who
can't prov1de for his family.

SENATOR LASKIN: So then, you wouldn t be in favor of a
dollar amount. You would like a verbal threshold--

MR. HEHER: Yes. | | c

' SENATOR LASKIN: Depending on the severity of the injury.

MR. HEHER: I'll go out on a personal limb, Senator, and say,
yes, ‘that is my understanding.

SENATOR LASKIN: Well, I am not crazy about that with
automoblle accidents, but this would be okay. S .

SENATOR LESNIAK: That is not the issue. We were talking
about the cap on 1liability; now you're talklng about the threshold
before you would be ellg1b1e to bring suit.
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- appearing.

- MR. HEHER- Yes., 'lhere are two separate ooncepts there, and

I welcane and understand what Senator Shmn has artlculated so well, I
' will carry that back. : ‘

| SENATOR LESNIAK: OkayHe has just“been- elevated to the
.Senate, as well, ¥ : RER L R e
| SENATOR LASKIN Be‘s a farmer, that is why he talks so_
'.loglcally. (laughter) ‘He 1s a farmer, not a. lawyer, and you" can
vunderstand hlm., . ey ' Lol 2 RERS
' MR.,HEHER- 1 once referred to someone in the publ1c forum as
a doctor, and he said, "Please, I am not a doctor, I'ma plumber.".
: (1aughter) But, I figure, how can I go wrong" ‘ S '
‘ 'SENATOR LESNIAK Thank you very much. ‘
 MR. HEHER: Thank you very. much.. o » :
- SENATOR LESNIAK ‘We are now gomg to acccmnodate the Publlc' _
Advocate, who should ‘be well-aware that we are starving, but we are-
nevertheless going to hear fram him. Alfred Slocum, Actmg Publlc .
Advocate. I guess we ‘haven't oonflrmed you yet. Is that correct? -
Senator Laskm, you ll have to make sure we take care of that. S
SENATOR LASKIN- I was on the Jud1c1ary Comm1ttee when he |
v appeared, and I gave h1m a very difficult tune ,(laughter) But, he |
handled himself very well. o S ',
' SENATOR LESNIAK: Senator Cardinale didn't give you too hard
ofa'tlme’_ v R KR : |
" SENATOR LASKIN: No, he's not on the Committee.
'SENATOR LESNIAK: Oh, he is not on the Committee.
: : SENATOR LASKIN: No, the fact of the matter is, it was a very
~ nice Comm1ttee meeting on both sides that day. '
| ' SENATOR LESNIAK. Okay. ‘Mr. Slocum, - thank you very much for

 ALFRED A. SLOCOM:  You're welcoine,’Mr. Chairman.» 1 am pleased to be
here. L = S _

o - Honorable members of the Commission,  the top1c of the
"avallab1l1ty and affordab111ty of environmental 1mpa1rment liability
insurance ‘in th1s State has 1ndeed reached a state of crisis. It is
‘ -understandably of great concern to all segments of government As the
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Public Advocate, my greatest concern is for the pote’ntial effect this
‘crisis has upon the potential victims of incidents which would |
otherwise be covered by EIL insurance, incidents which affect the |
public at 1arge.": These potential victims most certainly have been put
‘at risk by the current minimal levels of insurance coverage. It is
mtperatlve that the necessary steps be taken to ensure that suff1c1ent' ;.
funds be available to make all victims whole for mjurles ‘inflicted
should 1nc1dences of environmental pollutlon occur. .

’ Because of the lengthy period it frequently takes before:
injuries associated with environmental pollution otherwise covered- by
EIL insurance are .fully realized, the magnitude of this particular
facet of the problem is difficult to assess. Yet, while the
‘affordability and availability problems are certainly ,serious, |
over-estimating their severity can lead to consideration and perhaps
adoption of overly drastic or inappropriate remedies. |

' Indeed, I am aware of a few proposals placed before the
Commission that have these tendencies. ’/They‘, inolude, but ‘are not
limited to, the following: ’ |

1) legislate a dollar limit of liability and create an
insurance pool to cover the excess; |

2) Requ1re a showmg of gross neghgence or intent prior to
an award for punitive damages; ‘

-~ 3) Limit the amount of punltlve damages ‘award, for example,
to treble damages, ‘

4) Cap risk exposure. Either chahge from strict liability
to a negllgence standard limit the individual liability of a party, or
both; o . , ‘

- 5) Restore contributory negligence as a defense to tort

claims; and, ’ ' T '
- 6) ,Limit legislatively the retroactive liability of - the

insurance policy to the date on which the relevant law was enacted.

The purpose of my testimony is to direct the ‘attention of the
Commission away from those proposals which seem to suggest that the
path of exodus fram the EIL dilemma is best paved with a diminution of
efforts to make victims of environmental pollution whole to an
assessment of what is required to:
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1) Increase ava11able cap1ta1 to a capital-intens_ive :
mdustry through expanded canpetltlon, L . o ‘
2) Prevent excess1ve 1ndustry responses ‘to capltal markets
» 'resultmg in cycllcal mdustry recessmns, and R G e
, . 3) Guarantee that 1nsurance coverage, when offered , is not_,; '
o d11uted with exceptlons that its ‘coverage beccmes 1neffect1ve to |
meetmarketdemands." PR -' : .
o 'Bs an 1n1t1a1 matter, it is clear that affordablllty and‘
-ava1lab111ty are real problems 41n ‘the EIL insurance market. = The
;average premium charged for EIL pol1c1es had rlsen dramatlcally, as has o

~ been noted in the testimony before the Commission. . Further, many

_mun1c1pa11t1es and- prlvate firms have been unable to secure EIL

coverage at ‘any pr1ce. Policies' have been - cancelled, renewals ’
w1thheld, and new pol1c1es refused. v |

‘ ‘Adding to this pressure is an approachmg deadline set by
Congress. Under last year s amendments to the Resource Conservation
and Recovery Act, all operators of hazardous waste disposal and.

treatment facilities must, as a condition of llcensure, have sufficient -

» ,f1nanc1al respon31b1l 1ty or 1nsurance to pay any and all clean-up costs
if something goes wrong. EPA OfflClalS have acknowledged that there is
- significant number == perhaps more than 200 — of such ccmpanies that _
have yet to camply with this standard, in large measure due to their
1nab111ty to find EIL coverage. A
Accordmg to the October 21, 1985 issue of Barron' s, there
were at least 14 carriers wr1t1ng EIL pol:.c1es in 1982, Barron's cites
a July 1985 survey by the Hazardous Materlals ‘Intelligence Report that
found only three still in the business. ~ Another recent survey
~ conducted by Thomas E. Sears, inc;- concluded that "carriers will be
-few, pr1c1ng high, and condltlons strlct._ It did, however, find that -
there are currently seven act1ve or soon-to-be actlve suppliers of EIL
insurance. _ v ‘ |
According - to Barron S 1ndustry observers say that . premiums
for EIL insurance have more than doubled at the same time that coverage.
limits have been cut from $100vm11vl1on to $10 ‘million. Indeed, only
one insurer —- AIG, Inc. — currently writes policies with such a-$10
: million coverage limit. All others have significantly lower limits.
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) ‘As prevmusly stated, without full coverage, ‘the publlc rlsks
the poss1b111ty that funds will not be avallable to make all victims -

whole for - their 1n3ur1es sustained as a consequence of mpa1rments to

the env1ronment. ‘Yet, there is no reason to act prec1p1tously.

A number of recent developnents suggest that ‘the ‘crisis may |

v be easmg, ‘and that the EIL market is now reboundmg. A recent article

‘ 1n Business Insurance, reportmg on developnents at ‘the Annual Risk and

‘Insurance Management Soc1ety Conference ; suggested that "not only are"

EIL underw1rters now more confldent in their ab111ty to properly assess

"pollutlon risks, but there's the poss1b111ty that at least two insurers
_that " have dropped out- of the market could agaln begm wr1t1ng EIL”“
1 coverage.", Spec1flcally, ERAS, a I_ondon—based EIL pool of 15 insurers
that closed down last  year, may be about to reopen, according
" to R. Malcolm Alckm, Director of ERAS Internatlonal, Ltd. 4 k
' : Steward Smlth, Inc. is also reportedly reentermg the EIL

) market. Further, it should not be overlooked that several -insurance
\ companles have - contmued to offer coverage - throughout thlS perlod, e

albeit with hlgher premiums and stricter safety and - englneerlng :
~ standards. ThlS availability is conflrmed by EPA staff members, who
have reportedly stated that EIL- coverage can be found by any hazardous '
waste ‘company w1th well—engmeered and well-maintained dlsposal sites.

" For insurers, 1t also- has been and contmues to be possible
to wr1te EIL 1nsurance profitably. For example, ~ the Pollution
‘ Liability Insurance Association, a pool ‘of, 49 property/casualty
insurers-that: writes EIL ,coverage on a standard policy form drafted by
the 150, ‘has also made a profit every year during the five years it has
been in 'exi'sten_ce. " As James C. Morrow, Chairman of PLIA and Vice
President of Nationwide Mutual Insurance Canpany»- has stated, "You can
_underwrite poilution insurance and make a profit." T should, however,

) note that, acCording to Business Insurance, this is not a popular
position to take within the 'insurance industry.v ' ' r

‘Finally, remedies to yaffordability/ayailabilityv problems have
already been adopted by numerous former EIL policyholders.‘
Self-insurance, both among municipalities and industrial campanies; is
.already oCcurring. For example, 'bus_ibness is up 50% in the past year at
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‘ Rlsk Management Serv1ces, Co. . a Dallas f1rm that admmlsters programs C
and “provides loss contxol servlces for self-lnsurers. _ Much of this
. business -is fran nmn1c1pa11t1es. : Ma_yor Grubb's testunonyk"before”_this |

’ Camussmn follows this. trend. SR

‘In _another approach, The Wall Street Journal recently? |

announced the creatlon of - a new 1nsurance ccmpany by a group of 15 :

1ndustr1a1 corporatlons facmg large increases in thelr premlums. ‘

These 15 agreed to contrlbute a. total of $140 m11110n to start - the

;canpany, whlch, 1n turn, w111 prov1de each part1c1pat1ng Firm w1th as

much as $1 50 mllllon m 11ab111ty coverage. A smular plan was used by
"ACMET, Inc.,: wh1ch was almost forced out of the asbestos removal g
-'»busmess earller th1s year when 1ts msurer refused to renew 1ts

policy. ~ ACMET, together w1th two partners, ‘created a . company B

spec1allz1ng 1n 1nsur1ng asbestos removal concerns.

: Creat1on of such captlve or group captlve 1nsurance ccmparues '

B gv1s -a solutlon suggested for many of the ccmpames,. and perhaps'

mun1c1pa11t1es, that have suffered a major env1ronmenta1 liability lossv
or are connected w1th a Superfund site. and thus cannot obtain EIL
coverage for these l’.‘lSkS. Accordmg to R1chard W. Sears, Jr.,“
Pre51dent of Thomas E. A Sear, Inc.,’v an 1nsurance ~and remsurance
-brokerage in Boston, remsurance for ‘such r1sks is l1ke1y to be
avallable if the cap1ta1 base. of those ent1t1es created for the sole
‘purpose of 1nsur1ng parent orgamzatlons is adequate. )

, A wide varlety of‘ explanatlons have been offered as to the
cause of the affordablllty/avallablllty problems in the market for EIL

~insurance. These explanatlons dlffer dramatlcally dependlng on who is
doing the expla1n1ng. : g : ,
B It has been argued that the 1nsurance 1ndustry 1s, in fact,.
‘cycllcal, but at least some aspects of the cycle are contrlved for the
‘purpose of canpellmg leglslatlve and jud1c1a1 responses favormg the
:1ndustry. R . , : ‘
: Further, ‘the industry attributes’ much of its ‘current dilemna
to Jud1c1a1 1ntervent1on 1nto the standard comprehenswe general
| '11ab111ty pollcy mtended to prov1de coverage on ‘an occurrence bas1s,
v onlyl ‘for suddenv and acc1denta1 pollutlon.v The 1ndustry c1tes court .
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~ decisions such as Jackson Townshlp Mun1c1pa1 Ut111t1es Authorlty V.

Hartford Acc1dent & Indemmty Coupany. It has been proved that under‘
recent New Jersey court cases, general 11ab111ty insurers have not only -

‘ been affected by ever broadenmg tort 11ab111ty theorles, but are being - |

forced to shoulder retroactlve obl1gat1ons that they never contracted
“to assume and for which they collected no premlum. S It 1s the Public
, Advocate s position, along w1th others, that the populace is bemg‘
‘v1ct1'" zed by an ent1re1y dlfferent scenario. ; : .
Others suggest a sllghtly dlfferent focus for thlS lltany of ,
causes, suggestmg ‘ ! o _ '
1) That the 1nsurance canpames are t.hemselves largely
responsible for the current crises; and, , ' ' o
_ 2) That these same companies are today exp101tmg the crisis
for their own ends. ' ‘
As Ralph Nadar stated 1n his test:.mony before Representatlve
Florio's subcommittee last month ’ "There seems to be an underwrlters
*10~year itch of greed operatlng here. This spoiled brat (the msurers)
must be weaned of the fruits of its manufactured crisis and not allowed
to increase prices while restricting coverage in insureds and the legal
rights of victims." L ' :
Robert Hunter, Pre51dent of the Natlonal Insurance Consumer

Organizat1on, has explaln_ed that much of the problem is related to the :

unique cyclical nature of profitability in the property/casualty
' insurance business. His observations of the insurance ihdustry include

the notion-that ‘the bottoming out phenomenon of the insurance industry o
 occurred in the mid-1970s regarding medical malpractice and product
liability unavailability and skyrocketing premiums. Soon thereafter,
profits skyrocketed to all-time record levels. The industry, it is
"~ claimed, "'Learned that State leg1slators would ‘act to reduce victims'
rights in the" wake of panic. They are applymg the lessons learned in
~ the mid-1970s very well today," says Hunter. . _
' | Other assessments of the msurance 1ndustry s problems tend
to conf1rm' thls analy51s. '~ The insurance . industry is a
- capital-intensive 1ndustry. It pi:ofits slgn1flcantly fran capital
investment.' While traditionally a percent of the insurance premium had
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been allocated for prof1t, h1gh mterest rates occurrmg in the late '
1970s caused an’ abarﬂomnent of ‘the proflt port:.on of the premun in -
' - favor of potentlal mcreased market acqulsltmns, relymg upon the

return on premlun investment to create prof1t. ~ This s1tuat10n was
3 ‘descrlbed in part as recently as October 20, 1985 in an article in The;
~ Sunday New York Times, which stated: "A tremendous amount of newj' :
capital came into ‘the industry, both in new campanies and. -0ld ones that |

wanted to _expand . sa1d Dennis A. Herman, Pre51dent of American ‘Federal
Group Ltd., a major wholesale insurance brokerage based in New York.
"Interest rates were near 208, and the ‘companies were begging for
business, at any price, to get premium dollars to invest."

- The competltxon for premiums produced same extraordmarlly- |
generous deals for busmesses. o In 1981, Mr. Herman noted, "A large
reta1l electronics chain paid $300 000 for llablllty insurance." Three »
years and more than $1 m11110n 1n pa1d clalms later, ‘its prem1um was
down to $125 000.. ‘

' Another of Mr. Herman' = cllents, ‘an - automobile leasing

company with a fleet of 10,000 cars, saw’ 1ts premium fall to $450 000~
in 1983 from $2.4 million in 1981. .
' The scramble for = premiums reached a peak, at least
symbolically, with the purchase. by MGM Grand Hotels, Inc. of
retroactive in_Surance after a fire at its Las Vegas hotel in November,
1980, that‘ resulted in the deaths of 85‘ peoplev and inuries to 591
more.  Before the fire, MM had only $30 million of 1liability
insurance.» But, for a fee of $38.3 mllllon, an insurance service
. campany, Frank B. Hall, Inc., underwrote up to $170 million in claims
from the fire. That was reported in ThevNew York Times, October 20,
1985. _ : C

, A’ recent article .in_ Barron's also tends to confirm the
criticism of past underwriting standards. As the artlcle noted, many
risk assessments were done on a tight budget and depended on samples
rather than a- full audit. _f'Inspect1ons done specifically for
underwriting were limited to a fraction of the potential premium," says
"Robert D. Taylor, an environmental risk control services engineer at
Hartford- Steam Boil,eri'Inspection & Insurance Company.
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Another engmeer who did env1ronmental rlsk assessments for
i '1nsurance campanies contends that "the amount of ~money camutted may
~ have been correct given the state of _the knowledge then. But, he
| adds, "thmkmg about it now, I wouldn' t be -camfortable w1th our r1sk
assessment." o e

As a consequence of these high mterest rates, insurance _
carriers took note of the fact that there is a significant time lapse __f: :
between the time the premium is paid and any respons1b111ty is nnposed
upon the insurer to compensate for losses imposed as a consequence of a
filed claim. ‘

This long-term trial, or pay—out rate, in a sp1ra11ng economy
of high interest rates created all too lucrative  investment
possibilities. v ' » R |

However, this process adopted by many carriers resulted in a’
disastrous down—turn. in the industry as risk analysis went out ‘the
window to - protect market shares. Ultimately, cash reserves were
insufficient to accommodate existing ,liab’iblities, and surplus capital
was required to buttress -loss reserves. - The insurance industry' had
accepted unreasonable exposure to liability ‘while failing to acquire
new capital through expanding market acquisition attempts.

: Unfortunately, the reinsurance industry followed suit. -The
reinsurance industry experienced remarkable growth initially, but such
growth, 1nclud1ng newly created organlzatlons, was short-lived. Both
primary v1nsurers and reinsurers began to utilize returns on capital
investment to offset underwriting losses. o

A capital—intensive industry found itself without capital.
Now, having created the crisis, the insurance 'industry' wishes to
exploit the crises in favor of its own ends. ' ' ,‘

As a consequence of reviewing this 51tuat10n in its entirely,
the Publlc Advocate is of the view that somewhat newer approaches are
probably appropriate to allow us to obtain coverage for potential
injuries resulting fram the non—sudden release of hazardous substances
to the environment. We certainly ought to be able to minimize the
risks assoc1ated with the slow release of tox1c materials fram dump
sites, exposures related to  the cleanup -of hazardous waste sites,
exposures to asbestos, and leaks fram faulty underground storage tanks.
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The solution to the dilemna may well 11e in 1ncreased

- ccmpetition. As stated, a great deal of ‘new capital was mtroduced to

the 1nsurance 1ndustry w1th1n the last decade. -' However, much of this

- new capital came from . sources w1th “little familiarity with the;;.:j.;‘w

- insurance mdustry. , Therefore, it ‘was . not surprismg that their -
efforts toward market acgquisition failed. It is suggested here today
ithat we look at other poss;.bilities de51gned to enhance ocmpetition and -
k; acquire add1t10na1 capital. - We should look to ‘those. who have at least‘
tangential familiarity with the . 1ndustry, ~ that is, other
capital-intenswe industries — the banking industry and the securities
fmdustry. Currently, both are barred in thlS State fram entering into-
51nsurance markets. ST - . S
. We ought to take a second look at those polic1es behmd the'»
judgment to bar the banking - mdustry fram filling a void created in

- large measure by the reluctance of the “insurance mdustry to concede

'1ts own ‘mistakes. “Most of us are aware  of what happened to life
‘insurance premiums for - ‘term 1nsurance when savmgs banks in the State
T of New York were allowed to prov1de such insurance and premiums went
down in the insurance mdustry. ‘ '
There are ‘persuasive arguments ‘that the banking 1ndustry
could benefit from this opportunity and the insurance industry could
-_benefit as well, It is not suggested here, however, that banking and
~insurance business be amalgamated Moreover, one could consider the
possibility of banks acting as a holding campany for an insuring entity_‘
subJected to current msurance regulations. ‘Further, our. current
situation  could have been av01ded if the excesses associated with the
move toward' "premiums for 1nvestment at virtually any cost" ‘could have
‘been avoided. ThlS suggests a second look at regulating not only
‘caimércial_ insurance coverage, but the lreinsuranc,e industry as well,
Had the industry been precluded by regulation fram excessive downward
deviations in ‘premium ‘ assessments,' much of the ,pre'sent‘ crisis could
have been avoided. e ' | ' o
Finally, the Legislature needs to serlously consider the
l.mp081t10n of minimum. standards as to what ' a ccnmerc1al general

liability policy must contain. It makes no sense to offer. alleged



‘coverage wh1ch is so r1ddled w1th exceptlons as to render the coveragek'
ineffective to meet those needs all too readlly apparent in a rapldly
advancing, hlghly technologlcal, soc1al order. Yes, we_ ‘¢an take a

~second look at tort liability ard 'it‘s applicability to our modern LR

'soc1etal needs and limitations, but certainly not without takmg a
second look at the mdustry and its readlness to serve,

Thankyou._ : _ : . At
" SENATOR LESNIAK:  Are there any quest;ions fram the
Commission? - o -

SENATOR LASKIN: I think at our flrst sessmn, I talked to

one of the witnesses about the limitation on 1nvestments of 1nsurance L

campanies.  After hearlng your testimony today, I guess my orlgmal_
‘ thinking was just way-out scheme because someone w1th a llttle more
seriousness as you has discussed the same concept.
~ In New Jersey, we have a law that governs fiduciaries. It

. says that if you are a trustee or an - executor, - without contrary
instructions in -the instrument, youv can only make inyestments because
- you are a f1duc1ary in certain specific ‘limited llsted mechanlsms

They are all in the statute. .
I am thlnklng that an 1nsurance ccmpany bas1cally, or
: conceptually, is real_ly a trustee in the same sense. They get money -
from insureds. They are supposed' to hold on to it and inyest it
wisely, so that in the future, if they insured‘needs the money to pay a
claim, it is there. ' ' '
_ Are you saying in your testimony that perhaps 1nsurance

ccmpaniés should be held to that kind of standard where they can only' :
| invest in certain what we'll call safe areas to make certain that there
T we don't have this up and down like we had when the 1nterest rates were

gomg sky- hlgh and all of a sudden they don't have any money now? Are

~we really saying that maybe we ought to think seriously about a
' statutory mandate which would proh1b1t insurance compames from
speculatlve-type 1r1vestments‘> o
B MR. SLOCUM: I have to be candid with you, Senator. That is
’ not',really‘ the thrust of my position. It may well be appropriate to do
so, but my position is, ‘how low can you allow the premiums to go justi'
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i SO . you can- get some mmedlate cash for capltal 1nvestments w1thout

iﬂ reekmg havoc on the mdustry 1tself? vmen I talked downward -

R 1nvestment. :

' dev1at10ns, Senator, my concern was that not only did the prlmary

,1nsurers, but the remsurance 1ndustry as “well v sacr1f1ce sound TR

'busmess pollc1es just so that they would have on—hand capltal for. :

: My suggestmn 1s, had they been regulated to the pomt that
the cost of the: prenlmns were mon1tored, we wouldn t have allowed such; |
o s1gn1f1cant downward dev:.atlons.‘ ST : v
L | SENATOR I.ASKIN ~Which really is not unllke what I am talking
' about. 'I'hey did this speculatmg -—1'11 use that in the general sense
-- when the mterest rates went sky hlgh, 0 they said, v"Let sell |
-1nsurance at’ any cost because we can make so much more money 1nvest1ng :
S £ 4 the h1gh interest areas. Pl
o . 'What I am saymg 1s, in line w1th that, maybe we should think
'about same kmd of a statutory f1duc1ary expans1on, Whldl would include
: , msurance company 1nvestments 1n the same general’ umbrella as trustees
' ,and executors of wills. It is Just somethmg phllosophlcally to thmk v
- about. In. that way, you won 't have the speculat1ve 1nvestment of money :
: _’and the lowermg of premums to a r1d1culous amount, : .
v ‘ SLOCUM There is no questlon in:my mind that the1r‘ ’
1nvestment progran ought to be monitored. _

SENATOR DAL'IQ\J Just on- that, through you, Mr. Chalrman, on
the same pomt, sir, you are talkmg about monltorlng the 1nvestments
. of insurance compames to begm with. v - _

’ . Insurance canpanles .are - natlonal cor'poratlons -that are
’ regulated by 50 different states, How would you do that? How would
- you propose to regulate the mvest:ment‘> v : : ,
, 3 MR. ‘SLOCUM:  Well, 1t may requlre Federal leglslat1on, but
' tell you this.  We also have . l1censmg in this State, and my
, p051t10n is, for those companles that ‘want to do busmess in the State
of New Jersey, we ought ‘to- make it a requ1rement, with - regard to
lllcensmg, that they engage in a certam limited program of cap1ta1 -
| 1nvestment. if they want the busmess, ‘they'll do 1t. ,

SENA'IOR DALTON ' If, in fact, you are 11m1t1ng them to "x"

.percentage of prof1t 1n order to be l1censed—— ‘
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MR. SLOCUM: But, you see, Senator, that wasn't my position.
. SENATOR DALTON: Okay. You are, in effect, if you followed -

Senator Laskin's question. His: point was that you regulate them to
invest in certain "safe investments.™ “That effectively is regulating -
profit. , . _ : SRR ERIR
' MR. SLOCUM: Indirectly it ma'y;have some vrelétionsh_ip to the
rate of return. R ATy ' o

SENATOR DAL'ION Well, 1f you do that, what you are domg 1s,
you are taking: their 1nvestments_ from of a speculative nature to_ a
fairly safe predictable area. | - . R

MR. SLOCUM: Yes, I understand that to be the Senator's
~ statement. : : | ‘ .
’ SENATOR DALTON: ~So, you are..
MR. SLOCUM: But, as I tried to 1nd1cate, my biggest concern
~is how much you can lower the premiums just for the purpose of capital
on hand for investment purposes. Where you put “the money wasn't my
blggest concern, but it 'is matter that ought to be monitored. ‘

SENATOR DALTON: If I am the Joe Doke's Insurance Campany,
and New Jersey says to me, "Well, you can only take your premium dollar'
that you earn and invest it is safe mvestments," I'm liable to say,
"Well, that is fine, well, and good, but I'm going to do business in
~ the other 49 states then."

MR. SLOCUM: You mlght well say that. ,

SENATOR DALTON: Okay. I-\ddltlonally, how would you propose .
regulating reinsurers who are not necessarily national campanies, but
international companies? 1In order words, some of our : reinsureds are
located-- Lloyd' in a reinsurer in Great Britain; it is a
multi-national campany. ) e

MR. SLOCUM: The only thing you could do would be to get a :
cammitment fram the primary insurers. ' As a consequence of writing
insurance in thls State, you have to have them prov1de you with
information regarding their reinsurance program.

SENATOR DALTON: Wéll, I'm not suggesting, via my question, . |
Mr. Slocum— |

MR. SLOCUM: I didn't think you were.
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SENATOR mL'I'CN Okay. What I am trymg to flgure out is,

i you are talkmg about one of 50 states that has an Insurance Department» ;

~that by admlss:Lon of 1ts : last four Ccnm1ss1oners is totally

funderstaffed. : 'Ihen you are gomg to ‘take - on regulatmg natlonal and .

, multl-natlonal corporatlons. . I Just don't know how practlcal that 1s.'“'
,Let me just ralse that polnt. ‘ I » S

If ‘you are saymg to me- that--‘ If th1s is Oongressman,_:;

| _b Flor1o s Subcamuttee ‘and you' re suggestmg that the Federal govermnent o
' ought to get back 1nto regulatmg the 1nsurance mdustry, wh1ch amongst -

my brother insurance agents would probably cause cardlac arrest, you o

suggestmns then beccme, to my- mmd, a lot ‘more reasonable as far as
‘suggestlons are concerned. You are talkmg about an entlty that may be
. able to grapple with the goal of regulatmg the mvestments of national - -
band mult1-nat1onal corporat:.ons. . C
MR. SLOCUM ‘In terms of what I thmk I am proposmg, I don t -
thlnk 1t is an awesane burden that the Department of Insurance in this
vState couldn t carry. - We are not taught in the 1aw school. I would
refer fran time to t1me to the awesome power of the State. v
‘When students asked me what T meant by that, my response was

- scruewhat tongue in cheek. God giveth and God taketh away. The State

has the - power “to determlne who is gomg to write ‘insurance in this.

State, and it can determlne what standards it wants to impose to -

_achleve the objectlve.‘ I am in no way persuaded that it is 1mpract1cal
to do that, ‘even though it may well be. But, from my perspective, T
dontthmkso.'_ : RN ' B

SENATOR DALTON‘ ' Thank you, 'Mr. Chairman.

SENATOR LESNIAK. Let me make one pomt, if I may. I concur
w1th the part of the your testlmony when you say we are not to be
panicked in terms of respondlng to ‘the cycllcal nature of the problem.
However, for the record, let me d1s,agree, strongly with one of t_he
: vpomts you made. | BRI ~ : v
' I don't believe we ought to be ccmplaln:mg about low prices. |
' As long as the 1nsurance industry, and 1ndustry 1tself have—— They
B wr1te many lmes, and our Department has made a determlnatlon that they

have  the adequate assets to cover the losses. If they want to take a -
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r1sk out there in order to get capltal to make money, the people who
- are ‘going to benefit fran that are the 1nsureds by lower prlces, as -
mun1c1pa11t1es benefited by those lower pr1ces. I don’ t thlnk we ought

' to preclude the market fram people having to pay lower prlces as longv._j‘ :
as- the ‘company has the solvency to cover’ that, and as long as we, as v
the Leg1slature, do not panic and look at when the market changes and o
‘all these companies say, "We're losmg such great money, therefore, you ;
have to change same tort concepts or 11ab111ty mncepts that have |

far—reachmg effects.”

'As long as we are 1ntell1gent enough to realize that, I don t

~see any problems with mun1c1pal1t1es or whanever getting the beneflt of

'lower prem1ums because insurance canpanles themselves want to take B

: ‘h1gher risks. If they lose the money, it is their shareholders who are

gomg to have to. bear the burden of that mstake. _
~ One t.h1ng I agree wholeheartedly with 1s that we have to lookv

not at what the cycl1cal problems are, but are there any long-term_’ :

_ problems that are 1nst1tutu10na11zed either through the Jud1c1al system

oL through legislation that create needless uncertamty where we can - e

establlsh certainty. : : .

- By. the way, one of my 1ntent1ons ‘is to call the bankmg
mdustry and the securities industry for our Comnlttee to respond to
the suggestlon you raised and Congressman Florio. ralsed ‘as. to what
the1r pos1t1on is on this top1c. , '

Assemblyman" , ‘ : :

MR. SI.DCUM. If I could, I would l1ke to respond

SENATOR LESNIAK: Sure. '

o MR. SLOCUM: I don't dlsagree with a single thing you had to
say, Senator. My concern is, if you are going to take those risks, you
can,‘but don't take those risks and then ‘Vsay, "Oh, because we have done _
something that has caused us to be in a threatened ‘posture, we are not -
going to write insurance in this State in this area anymore." That is
what my concern was. | | : S
' SENATOR LESNIAK: Okay, fine. Then we agree. Assemblyman? |

ASSEMBLYMAN vSHINN':' Yes, briefly. In the last statement of

your testimony, you touched on the tort claim review. I think you were
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“here when I made comments relative to my concern over the ab111ty of
lower echelons of governnent to J.mplement the Solid Waste Management
Act and some of the env1rormental leglslatlon that has been passed that
mandates that lower levels of government Jmplement env1romnental tests
and the creat1on of solid waste fac1l1t1es.- : ‘ v . g :
I'm mterested in same of your calments relatlve to the -
'-cons1derat1on of a tort claim's type of protectlon for countles and L
'~mum.c1pa11t1es.\ Do you ‘have any spec1f1c feelmgs" o S o
' ‘ MR. SLOCUM:  Well, my view is, I think that in the past we‘
may not have had sufficient knowledge to be able to assess the rlskv‘b-
assoclated w1th env1romnental pollutlon. But, I am persuaded that with
sound englneerlng management, we can monltor the risk ‘in the future,'
make accurate assessments after what the risk con31sts of, and assess
premium costs sudl that we can obtam for ourselves full coverage. ‘
I am- not persuaded that we have to impose tort claims'
‘lJ.m1tat10ns when, in fact, I am of the v1ew that we can, in the future,
acqu1re full coverage. _ : ; : R : e
ASSEMBLYMAN SHINN B § o has been my experience that the
.mun1c1pa1 1t1es that are havmg problems gettlng ~coverage are
vmun1c1pa11t1es that _have either “recently closed or operating
' non—state—ofethe—art solid waste facilities, i.e. dumps. ’ '
- SLOCUM: I understand , and I am of the v1ew that we
should get together a suff1c1ent amount of capltal by whatever means

- to, without notions of 11ab111ty whatsoever, clean it up, because 1nﬁ"‘ '

vthe past, I wouldn't want to attrlbute respon51b111ty to a singular:
entity. I think we all to take all of the Superfund money, all Splll .
Fund monev, and assessments 'vagalnSt those industries that produce the
‘ tox1c matenals, put together: that package, and say, "Okay ¢ gang, let's
clean up everythlng and start anew.""
ASSEMBLYMAN SHINN That separates Superfund fram mun1c1pal
- MR." SLOCUM: Yes._

. ASSEMBLYMAN SHINN: = Just gomg back to my point, wh1ch is the
rlght-now problem, the worse thing in the world that could happen - is
for the countles that are mandated under the SOlld Waste Management Act
to say, "Forget it. It is a certified failure. Let the State do it."
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‘That is a task that I feel the State cannot deal with. If we provide
anymore disincentives for them, aside fram the 'politvicall disincentiVes
that are out there, not to perform under that Act or any other

~ environmental acts that we pass, by the liabiii‘ty issue and not address
it in the short term—- Maybe in the long term there are “solutions, but o
_the short temm is my concern because the flres are under mun1c1pa11t1es o

‘and counties " to perform. We have a crisis. Even the State has an
V‘env1ronmenta1 impairment liabity crisis. - , '
' We have to have some short-term solutions. I don't see it

out there in the prlvate sector as laws exist currently. i |

"MR. SLOCUM: Well the only thing I can say is - agam, :
‘ relterate -- I think there is too great a concern for assessment faults
- and assessment of 11ab111ty, I think we all ought to conceded that in
the world we live in, we gresv"at, such a fantastically rapid rate that
we couldn't foresee a sufficiently far distance down the road to make a
determination as to what it was we were domg.: We ought to call time
out now and say, "Hold it. Let s just clean up the mess and take all
'of our avallable resources that we can put together to get r1d of v
this." ' - P » ”

1 think if we were able to do that, then we would be able to
make assessments with regard to risk allocation with regard to the ,
future, and do it in a manner that doesn t hurt potentlal v1ct1.ms

SENATOR LESNIAK: ""I believe Mayor Grubb's proposal
incorporates part of that concept invtern'\s of carving out certain risks
X that_wbuld have to be handled in a way beyond the insurance issue. |

I want to make one other point. Your testl.mony comes very
close to ‘saying that the 1nsurance industry is engaged in antltrustb
violations. v ‘ _ .

MR. SLOCUM: It did oome'very close to that.

& SENATOR LASKIN: And, it is apparent it was unintentional.
(laughter) R B E R '
SENATOR LESNIAK: Thank you very much. We are going to break

- for 45 minutes for 1unvch‘. B ‘ '

'h(IIlK!H RECESS)
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. AF'ER LUNCH
SENA'IOR LE:SNIAK Patr:.cla Casey? _
E ‘pxnucm CASEY: I think, Jeff, you wanted to start? , |
N MR, KLEIN., I 11 start, and I w111 be br1ef, since you. have o
' heard me already today, and‘ let Pat glve you some new perspectlves that’*”‘.' o
you have not had so far. ; 3 : .
| I am with the American Insurance ‘Association. I am Jeff N
' Klein, Associate Counsel ‘for Government Affairs. We represent 178
property and casualty insurers 1n th1s State that account for ‘about 43%'
of the general liability premlums wrltten in New Jersey. Included in
my membersh1p are three big New Jersey ccmpanles -- Selected Risks,
‘Chubb, ‘and Crum and Forster , that have an interest m thls State. ‘
| I am not going to read thls rather lengthy 26-page _
statement. I w111 only refer to excerpts from it. What I want to do v
is break it down into four topic areas, thatv is, give a little factual
| background on exactly what the underwriting cycle is, and what some of
the flgures have been with respect to it; then talk a bit about what we
like to call ‘the underwrltmg uncertainty in all of this, and what some
of the Jud1c1al 1nterpretat10ns have stated. But for most of those, I
will refer you to the written record . :
, At that pomt, Patr1c1a Casey will give some background as to
what is happenlng in Washmgton and in other states. We will try to
provide the Cammission with any 1nformat10n you ‘have.

I would then like to very brlefly respond to some other
camments made at the two prlor public hearings, and then give you an
~ idea of our support for some of the suggested solutlons that have been
" thrown around.

A There are certain pr1nc1ples that we want to lay down at the
outset w1th respect to some of thls, and that 1s, whlle we concede that
a part of . th1s problem deals with the underwrltmg cycle, it is our
belief that the affordability and ava11ab111ty problems deal to a
great extent, with the culmmatlon of increasing 11tlgat10n and adverse
"Jud1c1al determmatlons wh1d1 in essence have made this problem
uninsurable.
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Secondly, whlle we support what thls Commission is domg and\‘
we ccmplunent you on taking the respon31b111ty to ‘address this 1ssue, o
and we support whatever the State of New Jersey can come up with, we

have to understand that a lot -of what is con51dered here must .
also be considered in Washmgton at the Comprehens1ve Env1rormenta1 R

| .Response Act, better known as Superfund Its mterrelatlon with state

~ statutes around the oountry is 8o great, and the 11ab111t1es that have, ‘7 o

been dlscussed here this mornmg and at the other two hearlngs are so
»' affected by 1t, that changes sunply have to be made on the Federal ,

“level for some of these 1nsurance problems to be addressed as well.

‘But we understand that we have to start someplace , and that you have

" taken the _responslblllty‘ to do that. I have asked people in my

x_industry, legitimately, whether if the State of New Jersey made some of
these changes,‘ it wodld have an impact. Without telling me how much,
they said yes, and that is why we are here.

Much -has been said — and I refer to page two of my testimony
'now - at the prior hearings about‘ the underwrltmg cycle, and
insurers cash flow underwriting and ‘bad business practiCes, and I just-
want to give an overview of where we are and what it has led to. -
Traditionally, these cycles have been of approximately four years'
duration.  Just as demand for insurance has been i_hflhenced by the
health and"growth of the nation's ‘econcmy, supply is influenced by
other basic economic trends. Supply, or capacity, in our industry, is
directly r_elated to insurers' surplus, which is defined as the .ainount
of funds and the number. of funds that stand behind the liabilities
undertaken by insurers. The amount of the surplus in the_industry'is
not only affected by the stock market and invés_tments  but also by
underwriting losses and profits that expand or contract the surplus and
the amount. of capital that flows into the industry.

The prcperty. and casualty industry is just beglnnlng to
.emerge now from the_ ‘longestdow‘n Cycle in its history. There were high
interest rates in the 1970s; this brought, as has been said, a
tremendous amount of new capital into the industry. Then there was
t cdnpetiticn for market share, which led to what has been referred to as

cash flow underwriting, where insurers were willing to accept ’certain
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underwrltmg losses in antlcxpatlon of hlgh levels of mvestment income

~on loss reserves that would produce a bottan—lme proflt. _ _
We acknowledge that the h1gh 1nterest rates of the 19705 d1d'
“'not continue in these losses., These underwr1t1ng losses turned mto

‘real net losses. 'Ib glve you an’ 1dea of . the extent of thls, in 1984,
 underwriting losses jumped from $8 billion to §21.3 ‘billion, and I have-f; |
been told, at least. orally, that 1984, in terms of losses, was as bad .
as scxnethmg like the prevmus 20 years ccmbmed.f The experlence on";'* R
ccnmerc1al 11ab111ty 11nes has been partlcularly negatlve. As 1 sa1d

" earller, the combmed loss ratlo for those lines. m ‘the mdustry has
"_.been 152. 'l‘helnsura_nce Servlces _,Offlce, wh1ch is a statlstlcal
organixation for the ihdustry’, ‘has reported that msurersvsurplus fell
' approxmately 10% over the last several years. They are est"i.mating‘
that based on that, there w1ll contmue to be capac1ty shortfallsv-'
between now and at least 1987. R Do .

_ As a result of th1s, re1nsurers in London, and dcmest’ic A
’ ,remsurers as well, have begun takmg very-—— (telephone rings) That-
may be them nght nw. ' : | ‘

I forgot to mention thls mornmg that when my " three and a .
half year old- son asked me where I was gomg today, he asked whether
'the pres1dents of Chlna and Ru351a were going to speak here today. I ,
said, "No, these are global 1ssues, ‘but that is up at the UN, on
another matter." ' ~ SR ‘ SR
o sEMTOR LESNIAK: T am, sure he didn"t laugh, either.
~ (laughter) o | o
o 'MR. KIEIN: I am paymg for my puns and my hamor. ,

So, there is no question that there have been real losses and
the problem has been exacerbated m the 1ast couple of years.

‘ " The problem that T would next like to address concerns the

| ; uncertamtles and amblgu1t1es that underwrlters have to face in- wr1t1ng
msurance policies. Before msurers can spread any risks, they have to

- assess the r1sk's f1nanc1al pos1t1on and determme how much of the r1sk
it will spread and where 1t chooses to accept that spread.  The
underlymg determlnant of an 1nsurer s capac1ty is 1ts surplus.v The
loss ratlo dlffers for dlfferent 11nes, dependlng on the book of -

J

70



business. The liability lines, where losses can be paid years after
the policy is written and where claims are not known until years aft}erl
they have occurred are called long-tail liability lines; some Of us
~have heard that before. Those include items such as medical

malpractice, "product liabihty, and env1ronmental 11ab111ty in®

partlcular.
In this area, it seems to me from what I have been able to ,
learn in a quick amount of time, although science tells us that certaln"n'
products cause certain injuries, we have not yet arrived at that state -
of knowledge where we can determine whether a particular individual's
~exposure, . as part of a group, is directly attribuﬁed to that particular
product, and I am not suggesting that does not mean there should not be
compensation. I am only suggesting that those same d1ff1cult1es in
sc1ent1f1c analysis make an insurer's job that much harder. :
~ Insurance companies look at many thlngs, including risk
management and safety practices, and try to make a determmatlon to
:whatever extent possible exactly how hard a risk this. particular
insured may or may not be. Recent experience in the liability system,
though, has indicated that although courts and legislatures are trying |
to deal with this problem, some of them are ‘trying to reverse' the
burden of proof, or reinterpret pOlicy coverage and languages, and that
is causing a severe problem for carrlers. There are a couple of
decisions which have been ment1oned, which are cited on page 10 and 11
- of my statement, one of which was a California decision, Sindell vs.
Abbott Laboratories. In essence, it said that where an injured party
in particular could not identify the manufacturer of the product that
caused the injury, but where the plaintiff could identify that either a
manufacturer or substantial number bf them have produced a product,‘
that any and all of them could ultimately be found llable and
‘ultimately be called upon to pay the damages.
' The other case that was mentioned is the Beshada case, and we
won't go into that again, and the Feldman vs. Lederle case, with
respect to state of the art. Another area of problems for our
underwriters consists of the damages that are ultimately awarded in

cases like the Ayers case, the original trial court case which was in
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Ocean County in ‘1983, whlch mcluded a verdict for compensatlon
involving loss of quality of 1life and med1cal survelllance. . These
types of ‘items were admltted, at ‘the t:.me, to be speculatlve, and yet a

court  found that they should ‘be canpensable and that the existing

'msurance pollcy, whlch was not mtended and could not have foreseen..‘
- those damages, would be called upon to pay for them. o
~ SENATOR LESNIAK: Can I mterrupt” '

. KIEIN: Sure.

_ SENATOR IESNIAK I am trymg to conclude these hearmgs same
tnne by the end of next week._ If we have your wrltten ‘comments, and I”
thmk we are well aware of the problems assoc1ated with jud1c1al »
dec1510ns. I am really mterested in the" response — the part of your
test].mony that relates to a response to other suggest1ons that have
been made, because that is really what we are lookmg for. We will
read the entlre test1mony—- : : :
' MR. KLEIN: No, I dldn t intend to read it. I will get into
'that, and then I will leave the forum open for Patricia. '
v There - have been comnents made with respect to bankmg
- deregulation, both today and fro_m Congressman Florio. I am not going
to get into that whole area of financial services—— we have addressed
that in other areas, 1ncludmg before" the Bankmg and Insurance
Committee. - Our only comments  are, if the banks think that they can |
have a better time assessmg the risk than some of our underwriters
‘can, then we would be mterested 1n seemg ‘how and why. I am also told
that | since they don't have the pa’st',experiehce of  their general
liability policies to draw on, that they might be able to deal with
this in a much narrower. area, perspectively, and could claim that they
could write it better., But the same standards of risk that apply for
undenrrlters for the Aetna or the Travelers would apply to someome
. trymg to write this for C1tlcorp, and . you are still left with the
| fundamental problem of whether or not this is msurable.

v Others have talked about the ‘Cammercial Lines Deregulatlon
| Act as being a problem in the State, and as having somehow contributed .
to the avallablllty and affordablllty problem. I only want to say that

there are other _states that' have commercial lines acts, and there are
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other states that don't. Many don't; most of them don't. New Jersey,
I believe, is one of less than 10 that has such an act, but this
_environmental problem is occurring country-w1de, - s0  we reject
assertions that- the ‘cammercial lme_s act is a .prime cause of th'_i’s-:
problem. e NERUU | S
Mayor Grubb, in his testimony on October 15, talked about the -

‘formation of an 1nter-governmenta1 env1ronmenta1 unpairment 11ab111ty o

'fund We are studylng that now. We don't know whether he 1s talkmg
merely about a risk sharing mechanism or about some expansmn in the
laws for self—insurance pools, meaning group self-msurance, to expand :
the authority to permit municipalities to pool with school district and
other entities as well. If he is talking about that type of approach,
I get back to the same question with respect to the banks, and that is,
that these pools will have the same difficulty obtaining reinsurance
that primary carriers are, and I don t know that that is anythmg other
than a shifting ‘around.
~ S8ir? v v _

| SENATOR LESNIAK: You can pool for self-insurance asyWell as

for 1nsurance reasons. - L ‘ , ‘ |
MR. KLEIN: Well that is— Yes. I don't know if the concept

he is espousing is having various municipalities pool in the sense that
they - contract together with an insurance campany, . or whether he"
espouses expanding what has been the experience _in Bergen County, and
that is, the government itself setting up the pool. Now, obviously, .
those of us in the industry, both agents and companies, have prOblems '
with business drifting away,v if you will.  But that aside, the _
question is whether the pools could obtain the insurance, and we don't
see how. Same say they could, but it has not really been tried. '
‘ Cormnissioner Gluck made a .fourf-point proposal, one of which
‘ bdealt with the question of‘arbitration. I believe her first suggestion )
| concerned development of a- system of mandatory apportlonment of
‘ damages. We are in favor of that conceptually, I would like to see
that in writing from the Insurance Department and meet with them on
that. It is consistent with our Association's position that if you
take more and-more‘ of this problem out of the oourt system and deal
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with - 1t on as voluntary a bas:.s - whether as far as Senator Laskm»; e

suggested or not, I don't lmow —— but on as voluntary a ba31s as

o pos31ble. That would take a large portion of the problem out of the :
courts and mto actual cleanup act1v1t1es, at 1east w1th respect to .

v‘vcleanup and the 11t1gat10n costs 1n determlnmg who 1s respon51ble for
cleanup costs. | AT : s SRR
, There is a Callform.a approach, of wh1ch we have a smm\ary to';
dlstrlbute to the Commttee, in. wh1d1 that State has set up, as I. sald,"
: pursuant to a 1984 law, a mandatory apportlonment system.‘ I belleve 1t.'
' goes beyond what Commlss1oner Gluck has suggested, and that. 1s, it _
covers not- just damages but cleanup costs as well. So 1t is probably
© more ccmprehenswe. : SR . : o
v I also know that the New York State Bus1ness Counc1l, wh1ch ’
. is the equ1valent of the: Chamber of Ccnmerce, has recently contracted,
’ ’1f you: w111, w1th the Department of . Env1ronmental Conservat1on 1n New
York State to help set up a med1at10n system whereby ccmpames would ,
voluntarlly come in and sit down with a medlator, try and dlstrlbute -
1n‘fonnat1,on so that " the__medlator ‘can determlne ;- as much as ~poss1ble ’
who contributed what to the dump site, and they would voluntarily
, : arrange some apportlonment of damages. I will make that available to
| 'the Committee as well, I think it is a good type of voluntary approach
’ 'I‘hlrdly, Commssmner Gluck spoke about a governmental excess
- guarantee or relnsurance mecham.sm. “I .am not sure, _honestly, what she
was referring to there. Some comnents were made that it woul'dvbe along
the lines of the Federal flood - insurance program. “ We don't know
‘whether that is app11cable to environmental 11ab111ty, we would be
,' ‘interested in hearmg from the Department there. : o
S and flnally, she: talked ‘about mamtammg strlct 11ab111ty
for those who 1llegally dlspose of hazardous waste and about changmg
o a negllgence standard for those who. conduct a benef1c1al activity of
"ﬂ'cleanup and’ m1t1gat1on of waste. Although we, as you well know, ‘would
‘like to see a greater change than that, that ‘would certamly be a start
and “would certamly dlslodge the current problem we are having with
cleanup act1v1ty. Scme major change in the tort standards for those
; who are merely comlng in and trymg to clean up the site should be o
: placed into law. ' ‘

74



With respect to a suggested solutions, it has been suggested

several times in ‘these hearmgs that maybe ‘the Legislature or the -

Insurance Department should take a look at leglslatlvely, or by
‘regulatlon,_ defmmg a general 11ab111ty pollcy and a pollutlon
liability policy, or by deflnlng sudden and acc1dental, to try and
overturn the Jackson Township case. = We checked with people in our -

industry, and I can said that AIA as an Association has been studying :

this question for 'about' eight months on a natiohal scale, and at least
j as of October 24, there is still a very serious difference of opmlon
as to whether you can do it successfully -- whether in essence you can'
‘prevent the type of court decisions we have seen in the Jackson
-'Ibwnshlp case — and actually, in a foolproof manner, define a pollcy

term by statute and have it withstand adverse ]udlClal determination. - -

“But we think it is a good idea. 'We are contmulng to study it, and it -
-~ may be do-able. There are some who suggest it can be done. L
| | SENATOR LESNIAK Let me sugdest that nothmg we ever do is
. - foolproof, and that is why you need insurance.
MR. KLEIN: Okay. I won 't make another joke. o
Senator Dalton's b111, S—3206, with ‘Senator Oontlllo-— We
are in support of that bill to the extent that it limits the llablllty
of cleanup contractors and we throw our full we19ht and support behind
it. There appears ‘to be a neceSsi’ty, however‘, for same other changes
‘with respect to any 11ab111ty that contractors could still have under, _
Federal statutes, and we would be willing to prov1de whatever expertlse
we could to address that issue and perhaps even strengthen that concept
in S-3206. ‘ ‘ o .
‘ And finally, before I turn over the microphone, since .
~ everybody, including myself, is tired of hearing me, the Association,
-as you Kknow from my participation onvjthe‘,Task"For‘ce,‘ supports the
-‘_concepts in the Lynch bill. We wbuld gb one step further as a trade
‘association and that is suggest that, if this Legislature sees fit,
those concepts be extended to a broader class of defendants than v,publie'
entities. Obviously, not to limit its sovereign immunity, but a pure
| negligenee standard for private defendants, a = technological
state-of-the-art defense as is contained in A-814, and the Victim's
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’ anpehsatioh Proposal that I believe Senator Dalton ‘sponsored a few
years ago contains such a proposal; and a several and apportloned
11ab111ty standard for those defendants as well. »

We know there is a limit, realistically, to how much change] )
) 'can be accanpllshed. But 1f we are talkmg about prov1d1ng 1nsurance,' "

and providing ' same certamty in the area,vwe thmk that has to be

‘ serlously cons1dered. , R : ' ‘ oy,
o . SENATOR LESNIAK: Let me ask you one quest:.on before Senator'v
‘Dalton, who is on the edge of his seat to ask you a couple of
questlons. : v : o _ ' :
~ If we were to change iiability ‘oohcepts, isn"t there a
fairness issue that we would have to wrestle with, and that is, if we
' _were to change it, wouldn't they be chahged prospectivelY" In other
- words, you have risks out there that you have already written. Those
bnsks are based on the law at that t1me. If we change liability
standards nw, to the extent that they affect your _r1sk in the past, it
is not going to have any impact at all in terms of the availability and
. affordablllty of insurance now. | |

| MR. KLEIN: I would say at. the very least, if the standards
' were change_d, letg"'s say, effectlve Feb. 1, 1986, and that as
v underwriters, started-- If new facilities came up-- Let's forget the,
 item of facilities that have policies under existing 'policies‘, and -
‘those that would have them continuing under the new tort system,
underwriters would be much more able to write this insurance
~ prospectively for these new fac111t1es, w1th these new rules of the
game to come into play. But one of the things I would like Patricia to i
address to you is .the extent of the retroactive exposure out there, and
how massive it is for the insurance industry. We really don't know
what to do with it. And I don't-— You know, if you make these changes‘
"prospectlvely, it does not solve 90% of ‘our problem, w1th respect to
'v ,env1romnental unpa1rment 1nsurance.

SENATOR LESNIAK: That is my policy; I don't know if that is
the purv1ew of  this Commssmn to pull your chestnuts out of the
‘ proverbial fire—

MR. KLEIN: No, I understand.

SENATOR LESNIAK: --and past practices.
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MS. CASEY. Let me Just add on there that 1f you were to

change the llablllty rules prospectively, that would be to us a

significant step in the right d1rection. We do have to deal with this
retroactive problem, but what we are findmg is a real problen 1n the
way the liability rules are operating, and I would say that that change" '
has came about mostly smce 1982. It is a really pretty recent
: developinen_t, and case law and  the construmg by the courts of the
Federal Superfund Act, and then all the state acts as well. ' But what |
we are seeing is that the LeQi'slatu‘re —- with the best intentions in
the world -- has made no distinction between the past, the present and"
the future, sO- that there is no 1ncent1ve for anyone to continue in the
future, to act in a more careful manner, because you are held joint,
severally, and strictly liable. We think that amounts to a 'more of an
»absolute liability, for anything that occurred before, for anythlng
that occurred even if you had very little — a tangentlal —- interest
“involved in the handlmg of that substance. '
‘ 'So, I thmk that prospective relief would really be a good ,
: 31gnal that you have begun to understand a part of our problem. But it
is not just our insurance problem, it is our 1nsureds problem, and if :
- you. could do that, I just think that would be the oeginning, step 1n
’ making " some . sense . to : allowing us to underwrite a particular
individual's risk based on that individual's conduct. And that is our
problem right now; we are not able to do it. o o
SENATOR DALTON: Through you, Mr. Chairman —- You have Mr.
‘Klein indicating that 90% of ‘the problem that the industry faces is a
 retroactive problem. Now you are suggesting ‘that we make ‘same
} 'distinctlons, prospectively, that, say, is an excellent step forward. ,
" You want to resolve those two statements? ‘ - ‘
MS. CASEY: Can I correct you, Jeff? I think a»large-- 90%
of our problem— When he said “that, what he means is, that has
generated fear Within the insurance industry,_ without any doubt, -
because we have written policies out there for many different
"insureds, for all ‘sorts of-- you know, the problem with this hazardous
substance, or hazardous waste or hazardous material, _‘whatever‘ you . y}ant
to call it. It is not just Dow Chemical, it is not just the big
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‘companles; it is the 11tt1e dry cleaners -- it is anybody So 1t 1s a.

'lot of people that we don t even know, and we -are afrald about those i

past 11ab111t1es, “to the extent that that has generated w1th1n our
~ industry a lot of fear about the pollutlon exposure. It is true to say .
that that is 90% of our: problem. _But we are looklng for rellef any wayf"
f,we can get 1t, and if we could get some leglslatlve ass1stance in
'makmg the d1v1d1ng lme between what has been the sms of our

,collectlve 1ndustr1es as a natlon for the last 60 years, amd what we -

~ could prov1de, maybe, to meet - sane of these f1nanc1a1 respons1b111ty '
'requ1rements for the future—- If we could get -some help w1th that, I
think that would be-a very encouragmg thmg to our- 1ndustry. '

That doesn't mean - that everybody who has ever ‘dealt with - -

hazardous substances will, overnlght, be able to get insurance. But it
;w1ll mean that we can at- least begln to provide some of ‘the market,
: which is what some oompanles defm1te1y want to do. ‘ »

Well, T really don t want to take too much of your time, but
I would 11ke to tell you what Ido. Iama lawyer for the insurance
1ndustry, and my prlmary job is to watch what is going on in the state»
legislatures on the issue of pollutlon. ‘I can only tell you that in
. 1978, there were about ‘80 ‘bills 1nvolv1ng the subject of toxic torts in
all the 50 states, and in 1983, it was about 1,000. So, I am extremely‘ '
,busy, and I have also authored a survey of the state llab1l1ty laws on
-hazardous substances for three years now I first did it in 1982 ' when
1t was about 200 pages; then I d1d ‘it in 1984, when it was about 550
pages. And I am about to complete 1t at- the end of this year, and it
will be 770 pages, wh1ch shows you that the leg1slatures have been
“extremely actlve 1n th1s subject.

I w1sh that I could tell you that they have been active on
the technologlcal s1de, because I think that is the real problem, but
they have in fact been active on the 11ab111ty rules and all sorts of
legal concepts, because that is what they and many of the people --
even the’ ‘envl_romnentallsts who come  before them ~—- -are much more
familiar  with. I mean no disrespect, but we all talk our own
language.. If you get a group of englneers up here, it would be really
ca sleeper. I ' ‘ T
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I am also a secretary at ‘the AIA to the group that has been'
1nvolved, as an 1ndustry, with developing the proposal that we have put
- forth in Congress this year. The reason we did that is, startl_ng w1th;
1982, we began to be qu1te worried about our past exposure. And at
that tlme, Mr. Slocum recogn1zed --in 1982 — about 14 companles weref"

‘w1111ng to try to write thlS env1ronmental 1mpa1rment insurance. They o

- really thought this would be great —— "We've got all these new premlums
coming in, new campanies, everbody seems to be involved in these
substances one way or another, S0 here is a new market, a new
automobile, if you will, in the 1980s."  what we did not‘unde_rstan“d,
~and the law itself was unclear, which kls to say, the Federal _laWs on
the subject were only beginning to be construed as of 1982 — that is,
the Federal Superfund law —- and what we did not anticipate was,
obviouslyk, not just the coverage decisions but  the retroactivej ,
application and the standards of 11ab111ty as . they would be. construed.
under the Federal. Superfund law. » |
In 1984, we were sure, as an industry, that we had a real

- problem with the liability rules as they were going to operate in the |
~-pollution area. In addition, as Jeff has mentloned, we have our own
'economlc fiscal problems stemming fram a varlety of ' causes, so the
result was that many insurers simply pulled out of the market for
pollution, particularly after the reinsurers did. - '

| If I made no other point here but that the retroactive
problem is very much hurting the cleanup effort in our count'ry, I'would_»
be really happy. Many of the 'environmental.ists and most well—meaning
people felt that the strlct joint and several standard would be a club
 to bring people to behave in a more fru1tfu1 ,manner and in a more
responsible way. It has been our view _that it has not worked that way
at all, that in fact','it'r has been such a wide escalation of when you
may be held liable that, in effect, it means that everyone can be held
llable, and basically n6 one is. And the search then remains for the
‘ fundlng to do the cleanup. | ' | |
SENATOR LESNIAK: And you 11tlgate.' )

MS. CASEY: Pardon me?

SENATOR LESNIAK: And you litigate.
MS. CASEY: And you litigate.
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We have hlred an outs1de oonsultmg f1rm to est].mate thev

' ,costs of cleanup l1t19at10n based on our . efforts at the Federal level

to convmce them that we have a problem. I would pomt out ‘that

' 1nsurers are. always ahead of the 11t1gat10n systen, because they get l N

the cla:.ms first, before it even goes mto the court room. 'lhey '-Qe‘t,
the cla:.ms, and so they begm to pile up records which they are not

v vvery good about explammg to other people, but they have records, and .

the begmnmgs of trends w1th1n the1r canpanles that 1s ‘the bams‘ for
’ 'many of their underwriting decisions. : RTINS
. SENATOR LESNIAK Let me ask you a few questlons.b In terms,,
of the Superfund cleanup, you sa1d there 1s a Callforma arb1trat1on '
system-— ' . . ’
MS. CASEY: Right. | | |
SENATOR LESNIAK: —that has not really been started yet. Is
. that correct? ' : - _
o ‘ CASEY- ',It was 'enaoted‘ in'1984, ahd‘the reason it has
not-— It is 'startmgvmw’ It is a method of having three arbltrators |
| “come and - allocate, accordmg to a: several 11ab111ty standard, the
respon51b111ty of the varlous part1es and glve them a release. |
SENATOR LESNIAK Do they do that on ‘Superfund sites?
CASEY- They do that on any sites that the state has.

' , You mean Federal Superfund 31tes, or California Superfund s1tes7 It

gets very—- .
' | SENATOR LESNIAK Callfornla Superfund 51tes.
MS_; CASEY- ‘They do it on——. Callforn1a has about 280 of its
own s1tes that are not l1sted on the Federal Superfund. Ard 'so, this
is an operatlon in the. state-- L : |

SENATOR LESNIAK For Callforma s1tes—- :

MS. CASEY:. V-Right. e : :
‘ ‘SENATOR IESNIAK. --not Callforma Superfund sites, because
'they could not do that w1th Cal1forn1a Superfund sites.

MS. CASEY- ‘It is not clear whether or not they could not do
‘1t for the Federal Superfund-- _ . ,

' SENATOR LESNIAK: It is not clear.

~MS, CASEY’ = -—but they probably would not, because ‘they have
| the Jomt and several club under the Federal enforcement’ mechanlsm.
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SENATOR LESNIAK: Do they say— Who determines how clean is
clean? S | , R o : :
| MS. CASEY: The arbitrators set out a remedial action plan or
program. It has to be approved by the Depart:ment-— ' _
: SENATOR  LESNIAK: By the Department of Env1ronmenta1
Protectlon? o S e o
MS. CASEY: It is called the Department of Health and Safety
in Cahfornla, I think — the equlvalent. And I belbieve' it has1 to be -
.pub11c1zed | | A
a SENATOR IESNIAK Okay. So they determme how clean is
~ clean, - Then, they identify respon31ble partles. '
o  MS. CASEY: Right. |
SENATOR LESNIAK: Okay. Say there ‘were five, and then they
apportioned their liability. | | |
MS. CASEY: Right.
SENATOR LESNIAK: Do they apportlon their liability for the
entire cleanup sum? , S '
MS. CASEY: You mean to vsay, there should.haVe been six and .
only five come to the table? The Department reser»ves‘ the right-—- If
“that sixth person is still there and active, the Department reeerves
the right to sue that person for the whole amount. But, the--
VSENATOR LESNIAK: I am more interested in—- '
MS. CASEY: —-fund,'the' orphan's share--
SENATOR LESNIAK: Orphan's share—- v
MS. CASEY: --concept is behind the Callfornla approach So,; -
in other words, they would only be _responsmle for what they, as
“polluters, did. The fund would pick up the rest. :
SENATOR LESNIAK: Okay. Who pays for the orphan's share?
MS. CASEY: The fund. They have a fund.
SENATOR LESNIAK: The fund? |
‘MS. CASEY: The Californiyab state fund.
'SENATOR LESNIAK: Okay. And how big is that fund?
. MS. CASEY: It is a collection of things. It is at least
$250 million now. Their voters put in-- They suggested last November
a bond act that would allow them to-- I think ‘it‘_is '$100 rnillion or
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'”.$150 mllllon, and the voters cverwhelmmgly sa1d okay, have the state
issue bonds for that, . S0 they did. - R : |
_ o SENATOR LESNIAK Does th1s system apply to Just cleanup, or
‘vdoes 1t apply to personal 1njury‘> : - S :
Ms. CASEY. No, it only applles to cleanup. -We c1te the.' |

, Callforma law— not that 1t is perfect, but we think that it really'
:. has a lot of good elements to it, and it 1s de51gned to expedite the .

- vcleanup program, whlch we thmk-» The 1nsurers are very scared about,r |

',th1s. ‘The more the cleanup does not get done, the more. the 11ke11hood'
1s that we are gomg to face bodlly 1njury and property damage clalms
| further along the line.

: SEMTOR DALTON Can I ask a quest1on”

o If 1n fact, _I don t agree with: the allocatlon of 11ab111ty,
and I am one of the canpames that dumped at a 81te, do I have
recourse'f" S : , o '

! . MS CASEY: Can you contest that through jud1c1a1 rev1ew'>

SENA'IOR DAL'DON Yes. o ,' . '

, : MS. CASEY: I. be11eve that you can. I am not sure on that
detail., I ‘think that you can. ' T I |
o SENATOR LESNIAK I would presume, for the system to work, it
_‘ ‘would only be ‘on the standards of rev1ew of ‘an Appellate Court or an

_arbltrator s dec131on, whlch would be based on fraud" or collusion. I

don't think that they would be allowed to be—— If you were allowed to
do into court, then maybe the whole system would fall apart, I would'
~ think. S ‘ ‘ :
A  SENATOR DAL'I‘ONL, 'Has the hist’dryof_this - and ‘I guess when
you talk about hlstory-— : - | R
: MS CASEY., We are not talkmg a long history, no. ‘
‘ _ SENATOR DALTON --we are talklng about a- year. Have you
seen, as someone who watches over these types of thlngs, a considerable

number of people commg to the table and 31tt1ng dwn, in Cal1forn1a, -
to clean up s1tes° VI S . RS '
o . MS. CASEY-‘ I have asked the’ Callfornla Department that, and
they have a ‘much farther along progran for the remedlal ‘action plans ‘

for ,these varlous, 51tes. 'I'hey have a really ‘good 1dent1f1cat10n of who
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are the responsmle partles, who will come to the 'table, and who
‘won't. It is, however, very young, but they have started cleanup at a

_number of sites and there is actually a report coming out on that, on
 how it is working, because they have to do that. If.'youfwant, I can
make sure I get that to you. : o R

~ SENATOR DALTON: Yes, I would love to see that. Can I ask

one questlon- Raymond sort of talked about—- What ‘is "the club" in .

~ California? What is "the club" to get them 'oo the ‘table? -
_ MS. CASEY: . Several liability. It is not a club, it is a
- carrot. | . - . R C . -
SENATOR DALTON: Okay.
- MS., CASEY: It is that’ they would then  be judged by the:
, several llablllty standard, -and they would not have to pick up for
’ ;somebody else. It is not just the damages or apportlonment amorg the
various people who are left holding the bag, so to speak. It is that
 they come to the table and only pay for that part of their conduct
which caused the harm. ~ Which is quite different from the Federal
system— and in fact, it will be interesting to see how the California
system works, because the Federal overlay — the Federal Superfund -
is so str_ong, it does create a tremendous problems for the ‘states.
You've got these ‘two different systems. :
'S‘ENATOR_ DALTON: Does Minnesota have a. similar type of
mediation? o o ,
MS. CASEY: No, I don't believe they do. They just passed
their Superfund law two years ago. 1 believe it was effectlve 1983,
and they have strict joint and several liability. They have an
‘extraordmanly extens1ve set ,ofb damages that one canv be held liable
for in the personal injury side. After they passed that, there was a
- great hoopla over: insurance, and Lloyd's of London made a rare, for
Lloyd's of London, which does not like publicity— But they just
~ talked about the Minnesota law, and wrote in an exclusion for the
Minnesota law and any policy that they wrote. So, that' has had the
effect of makmg the Minnesota Leglslature go back and delete the joint
and several llablllty for the personal. injury side. But they have left
it for the cleanup side. They have about 27 sites'on the Federal list,'
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and about 68 on the1r own - hst, but the c1tlzens are st111 angry
because there is not a lot which has been actually cleaned up, wh1d1 is-
a real problem. This. 1s what we see all the time. ”
SENATOR LESNIAK Sounds famlllar. Get that on the record.
SENATOR nzxmm Would you -1 don t know if this was""
alluded to -- would you be a proponent of settmg up same type of -
~ similar. medlatlon board for victim' s compensatmn" ' You made mentlon of 7
_the Victim's Ccmpensatlon Bill, Mr. K1e1n, that T had 1ntroduced a year:
‘and a- half ago— obv1ously a very progress:.ve b111 - How does ‘the
v1ct1m s comp part fit 1n” : Obv1ously, ‘in thlS pol1t1ca1 cllmate, ‘we
are foolmg ourselves if we thmk we are not gomg to have to address
that issue. : o ‘ : - '
‘ 'SENATOR LESNIAK This can be applied to_ third-party
. llablllty, this .same system. - o | ' o
. CASEY: Yes. In fact—- S
' SENATOR LESNIAK: As a matter of fact, »y‘ou wouldn't be
_- 'dupllcatmg-— ' v _ v _ -
_ MS. CASEY° Oongressman Breaux from Lou1s1ana, II,’ think,‘_"
' suggested that, in the’ Federal Congress. ’ |
E ' SENATOR LESNIAK:  In fact, 'you would av01d a lot of
dupl 1cat10n in 11t1gat1on, because you already apport1oned the
liability in terms of the payout. ' You just have to determme_ the
- causal effect, and the damages.r S ' _
MS. CASEY: 1In answer to your questlon, Senator Dalton, b
-would have to say that at this time, we would not be a proponent,
because at th1s pomt, ‘we want to see that there is a little more
‘ev1dence of damage before we set up any more oompensatlon systems. .
‘ I don t kncm whether you are fam111ar w1th 1t, but Minnesota
d1d qu1te a study on whether or not there were victims in Mlnnesota.‘
What they came up w1th was at some pomt, there will be scmewhere
between 10 and 100, whlch was not a very helpful analy51s.
_ - SENATOR DAL'I‘ON. Well, Minnesota obviously is not New ‘
) ) Jersey. I mean, we are the second largest home to the petrochemlcal
1ndustry—— 7 s _ .
MS. CASEY:. That's true, absolutely. .
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SENATOR DALTON: —and we have the largest number of
Superfund sites, so if ‘it is going to happen, unfortunately, it is
going to happen here. And the question becomes, as representatives of
~the insurance industry, do you want to attempt to address Victi.m's

claims now, perhaps under certain parameters? For instance, a person
claims a loss of incame because of exposure to a site. And now, this
person is sitting home; he or she is not only losing 1nccme, he or she
is also going to a doctor, with same pain or suffering. If you don't '
somehow address that at least initially, and say, "Listen, the causal
relationship is still in question, but we want to at least address this
question now, so that we are not going to get literally bombed later
on, f1nanc1ally. _ ‘
| MS. CASEY: I couldn't agree with you more, and neither could
our canpanies. - We do want to address that i‘ssue; in fact, the only
reason we wanted' the cleanup program was because they told us that was |
. the only thing that Congress would listen to us about. But we have
subcommittees at very hlgh levels which are dealing in the insurance
industry . with trymg to come up with 1deas for a facility, or
something, that  would help to be there, to compensate people for
th1rd—party injuries. ' '
| And we looked into a lot of 1deas- group health insurance
things-- We continue to study those, and we would very much want to be
a part of that. Our concern 1s that a lot of the compensation systems
—— people always drag out the black lung as an example -- but we are
concerned about how those compensation systems are set up. The one in
Minnesota, which went through, would be SO -expensive  to induStry, that
in fact ’ industry threatened to leave. So we would want to be part of
it, and we are trying to study the issue. ; ‘

SENATOR DALTON: Mr. Klein, have you loOked- at Ithat bill yet?

MR. KLEIN: We looked at it, but in all honesty, we have not
taken a fresh look at it within the last few months. But we dig--

MS. CASEY: Our Cammittee looked at it last year, but4-

MR. KLEIN: Forgive me, but I don't recall whether there was
a provision in that bill which also permitted recourse to the courts as
an additional route. And if there is, that is one of the problems.
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MS. ' CASEY: - Yes, we would want ‘an excluswe system, because"
what we found ‘with the 301-E study—-' ,D° 'you remember that,- thef'
victim's study" - - | S

SENATOR DAL'ION Yes.

MS. CASEY: - —Is that they could ‘go. from one system, and

‘ fmance through the admlmstratwe canpensatlon systen all their: expert '
‘ w1tness fees, lawyers fees, 1nto the tort system where they could get
fi,.a much hlgher settlement and we would be paymg a lot of money on that.
SENA'IOR DAL'BON Wouldn t there be a payback to you if, in
- fact, there was a hlgher settlement reached 1n the tort system" ' o
‘ ' MS. CASEY: There were supposedly barr:.ers between the two, .
-but our feelmg about that was that they just dld not work. And we
.. priced that compensat1on system as costlng Amerlcan 1ndustry $28
vblll1on per year, just on’ the flrst part.; S e o
N ~ SENATOR DALTON: Just to re—emphasue what 1 sa1d however——
) ‘Given the problems that we have here “in “the State, it Jjust ‘seems
fruitless to me for wus: to, in any way, attempt to - m1n1m1ze the.
= potentlal 11ab111ty .of the 1ndustry w1thout,v at “the same time, .
”']_acknowledglng some . sort of compensatlon system for ‘the . v1ct1m.» And I'fk
. think— , SR , L '
' C MS CASEY: We are in agreement w1th you on that. .

. SENATOR DALTQN: —=Mr. Chalrman, that is Just a suggestlon to
the Commission. 1 think we _h‘ave.v to’ pursue that as a two-pronged'
approach. ) T R o
' SENATOR LESNIAK: Wouldn t superlmposmg the arbitration
" systen on the current ‘tort llab111ty system at least be an Jmprovement
over the situation we have now? : ‘ '

. MS. CASEY: I think 0. If you had a. mandated ‘several
"istandard :m there, and if you d1d not requ1re p1ckup of other people s
shares—- e e 4 , _ :
SENA"I'OR’ LESNIAK " And 'often, the share would have to be _
1f1nanced by _same k1nd of reassurance or underwr1t1ng, some kind of
risk-— something or other. o v : A

e - SENATOR DALTON: You could even limit the awards that you get ’
-through an 1n1t1al corrpensatlon system. " And, as a result, that‘
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really it does not make it-— Well, it does. It vadds', sbmewhat, to the
‘predictability of a risk. ' ’ '

MS. CASEY: Oh, yes. . . :

MR. KLEIN: In the same sense that an art1f1c1al cap would, ,
' sure,

‘ MS. CASEY: That's true. We would like to—
- SENATOR DALTON: No, no, no-- I am not fmlshed yet.
'SENATOR LESNIAK: Neither am I.

SENATOR DALTON: Okay. What I am suggestmg is, you still
~ have— If you are going to limit any potential awards via a victim's
| compensation ~systém5 then what you have to then say is, if in -fact,'the |
victim feels that he or she has been shortchanged in any way, then you -
have to give him some sort of recourse, don't you? ‘

“MR. KLEIN: Fram the victim's falrness sense, I suppose yes., L

SENATOR DALTON: Yes. - ' |

MR. KIEIN: Fram an insurer's sense, fram a businéss sense,
with respect to all the amounts of money—— Obviously, everybody is in
business for business purposes— | e

SENATOR DALTON: Sure. - :

MR. KLEIN: —but the amounts of money to set up this thing,
to have the mechanism set up vwhich; I am told, would be incredibly -
expensive and also, to have to face the posSibility of continuing
litigation costs. - It is that duplication, and there is no magic to
it. I am just restating my position.

' MS. CASEY: And we may have to, as a society, accept certain
lnnltatlons because of 60 years of-- ‘I mean, we all go to McDonald" S,
we all use those plastic things, you have got those plastic things—-
‘you have got them down in your cafeteria. = Those things are very‘
' dangerous, and hard to dispose of. You know, we have got the benefits
of that but there are going to have to be some trade-offs. The
victims' movement-- Everybody today is a'victini, and it is really— I
really hate that word, becausé it is nOt usually very accurate. But if
~ you characterize somebody that Way, then they seem to be entitled to
everything, and maybe what we should be doing is really looking‘ at

paying for any medical expenses and future medical monitoring and
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1nconven1ence costs for havmg to transport water.» Maybe that should‘
be right. P o e R :
SENATOR IESNIAK , We 11 brmg Senator Kennedy in to talk

L about national health msurance.

v But what I was about to say, 1s that I agree that 1f you"
loosen the causatlon requlrements, whlch v1ct1m s canpensatlon does—
SENA'IOR DALTON: - That's nght._ RS
: SENATOR LESNIAK -'—then there certamly is an argument for
L 11m1t1ng the damages._ o
| o vSENATOR DALTON That s correct. :
* SENATOR LESNIAK: I thought T had one other quest1on. '
MS CASEY: Yw did want to know about same of the—-
KLEIN- Excuse us for a. second.’ I feel like John Dean at
| the Watergate hearmgs, I have to speak to my counsel.
' MS,: 'CASEY: 1I° 11 g1ve to you our proposal that we .put forward
in Washmgton, ‘and I w111 tell you that everybody, but everybody, said
that 1ntellectually, it is tremendously sound Pol1t1ca11y, they felt
‘that it was not very viable. o :
. SENATOR LESNIAK 'l‘hlS is your th1rd party llablllty clause?
MS. CASEY: Yes. .
SENATOR LESNIAK: Yes. 'I, 'by the way—
MS. CASEY: The Federal what? -
- SENATOR LESNIAK Thlrd party 11ab111ty clause. .
-MS. CASEY: Okay, yes. . ,
, &5‘.NATOR LESNIAK I agree. I am familiar w1th it; I have been
-‘fam111ar w1th it for qulte a while. ' ‘
, Ms. CASEY: Even Mr. Slocum sald, we have got to get to the .
- pomt where we forget . about scme of this past stuff, and start 's0 that
we can have a future and for our chlldren S chlldren, have them operate

o in a falrly safe env1ronment. ,

, SENATOR LESNIAK . Oh, I knew I had a qUestion. “The
arbltratlon system— e L '
MS CASEY: In Cahforma" , _ v
SENATOR LESNIAK Right, or whatever. Whatever arbitration
' v‘system that we come up w1th—- l hear that will cut down on litigation
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costs, but I am not quite sure how, because if I Were‘tepteSenting;
Exxon, as an example -- I don't represent Exxen -1 would argue,ever
~ what my share is. I would argue over how clean is clean, which means I
would want my experts in, and I am going to want my best defense
attorney 1n, and Union Carblde, the same thing-- Do you belleve that
the arbitration system does cut back on. 11tlgat10n expenses? '
. CASEY: People within our 1ndustry go both ways on that.

Same people think arbitration is Jjust as expensive as 11t1gat10n,
| others feel that it is much better and 1t is easier to make your case,
*you don't have lawyers and court fees-— '

'SENATOR LESNIAK: You don't have those nasty rules of
evidence— ’ ' ' '
' MS. CASEY: Well, yes.

SENATOR LESNIAK: -—so you can have less competent attorneys
who don't know how to deal with them.

. CASEY: Or you can have-—

SENATOR LESNIAK: I found that. , .

- CASEY: Or, you can have quicker gettlng-to—the-bottom-
line with this cleandp, which is, how much are you willing to pay?

SENATOR DALTON: You get an earlier bottam line.

SENATOR LESNIAK: Yes, I think it is-— I just have a pet
peeve, quite frankly. This has nothing to do with the issue we are
talking about today, but I have to get it off my chest.

SENATOR DALTON: Okay. - o

SENATOR LESNIAK: Senator Laskin does this‘ell the time, so-

let me. In arbitration systems, attorneys can get by with_very littleb, o

- knowledge of anything in terms of getting the facts on cross
~ examination, evidence, or anything; because everything is so loose
there, anything goes, and you don't have anYthing to worry ebout.v ‘

MS. CASEY: That's why I got an "AP in it in law
school. (laughter)
| SENATOR LESNIAK: And that is why I don't— I have a problem
with arbitration systems.

MS. CASEY:: 1 agree with that. If the California system aid

" not have a mandated several liability standard, and the ability to give
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a-good release to anybody who then comes up and says they are gomg to
pay several standard, as is wrltten 1nto the ‘law, then they get al
release from future 11ab111ty for cleanup at that site, unless there is

same other kind of add1t10nal negl1gence that has happened, or same
‘other 1nterven1ng factors come 1n. If it d1d not have those parts of o

it, just the fact of arb1trat10n would not be, in our op1n10n, good

enough. B BN R
v We did try, at the Federal' level,' after we talked about our
vblg proposal and they said, "It's too. long to read, ‘we then tried to
'have same settlement procedures. put through. To same extent,,we"have'
been successful w1th th1s Senate version, S-51, which has the
Domenlc1-Slmpson amemiments, and that allows EPA to prov1de a release. ‘
} It 1is discretionary, so we don't llke that, but it allows certain kinds
~of procedural things, really, that help‘\af}little bit. It is not too
~ good, but there is even a weaker version in the House, just to bring
~ you up to ‘date with what 1s currently happemng. In the House, it's

2817, There are two versions of that, and there is actually a

»strengthen_lng of the hablhty rules . in those versions. We feel what
is contained in the House provisiOns- 1s Very dangerous. For example,
‘there is a‘ health assessment provision. there— If any citizen thinks
“he has a health problem in the community, the EPA isrequired to just
‘answer that by caming in and doing all this testing, thereby using up
all the 'vfunds we have for cleanup,"which‘_is—— If you talk to EPA, that
is what they are always concerned about, the funds for the cleanup.
That is why they want to keep Jomt and several strict llablllty, all
: that stuff ' ‘ T

I am trying to. th1nk of what else I was gomg to—-

' SENATOR DALTON: Is third party l1ab111ty your proposal”

' MS. CASEY: Pardon ne? - . :

v SENATOR DALTON: - Senator I.esmak is fam111ar with it, I am
" not. ' S R
‘ 'MS. CASEY:  Oh, okay.

‘Nov, our proposal only deals with cleanup--
SENATOR DALTON: Oh, okay. |
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S MS. CASEY: And I tried to say, the reason we did that i is. not
v‘,because we were dlsmterested in the thlrd party problem — not at all -
—- but because people told us thlS is the year that Superfund is gomg '

to be reauthorlzed, and the only 1ssues they w1ll llsten on . is cleanup
because the Superfund does not allow bodily 1n3ury and property damage
as a cause of action. Yet, in its current—

SENA’IOR LESNIAK: Yes, but RCRA does. o _ .
MS. CASEY 'No, RCRA does not do that. It requ1res f1nanc1a1 '

respon51b111ty to cover third-party cla:uns, but it is supposed that the -

thlrd—party claims will came under State law, _wh1ch was something that
~ the insurance industry felt they could deal with at the time those
. things were prcmulgated whlch was in 1982 That was very dlfferent’
:from what is now happening. The House of Representatlves wants to put
in a whole Federal cause of action. They are perceiving many people

 who would like to come 1nto Federal court and sue, usmg all sorts of T

different evidence than is currently allowable at the state levels, ‘and
: dlfferent theories of 11ab111ty, as well.
 Okay?
SENATOR LESNIAK Anyone else” Thank you very much.
KLEIN: Thank you very much, Senators.
MS.YCASEY: Thank you, Senators. - ,
MR. KLEIN: We will make available to you. through the Task
Force an updated. version of that survey, spellmg out the Jerseyv
statutes as well the Federal ones, if you msh,-as soon as it is
available. R R o
| MS. CASEY: Could I add two other things? Pardon?
. SENATOR DALTON: Were you,v going to— - Mr. Kleih indicated -
that there are several recommendations madev by Commissioner 'Gluck.'_
- You, as one of the representatives of the‘ industry‘ here-—— I would
assume that you ‘'were going to attempt, through the Chalrman, to seek
some sort of a clarification. v . o AU
KLEIN: Yes, see it in wr1t1ng, study 1t, and meet with
them as exped1t1ously as possuble. : _ '
SENATOR LESNIAK: If you do that, I would like to be 1nc1uded»
as a representat1ve of this Commission. '
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: MS CASEY s leen that you are 1nterested in- what 1s also :
gomg on 1n other states, I would Just l1ke to ‘make two' small pomts-
One is that in Vermont, they recently passed a Superfund law that was ‘
effective Just this year.

" , SENA’IOR LESNIAK: Vermont" EEEER : :
: , MS. CASEY. July-- : In Vernont, rlght. And that was a key
: *-state because Senator Stafford ’ who is b1g ‘in the Oongress and the}
pub11c env1romnental cormuttees -_— he is-a Chalr of that —_— Hls state :
went out and copled much of the Federal Superfund However, they
fexempted mun1c1pa11t1es fran the strict Jomt and several aspect of
. that ‘law and said spec1f1cally that mun1c1pa11t1es ‘'shall only be’
| governed: by a several standard, because they were aware.  Now,. how that
~will, in effect, work w1th the Federal law 1s anybody s guess as to how
 the courts are gomg to construe these two laws in oppos1tlon for' :
mun1c1pa11t1es, but that does create a problem for them. o '
L The other thlng that I Just said-- ‘ | s :
SENATOR LE‘.SNIAK That is for cleanup. ; That ‘does clarify
th1rd party 11ab111ty claims, . ,_ S o
' ‘MS. CASEY‘ ' Pardon me" It does ‘not=— It ‘is silent on those. -
SENATOR LESNIAK Oh, 1t 1s s11ent on those.“ It could, if it
4,had. S . SR o
j MS CASEY'.V f well, 1n a- canmon law nuisance actlon in
court, . 1 suppose, it oould sayy - well, we should hold the mun1c1pa11t1es
to a several - standard. _ '
| SENA'I‘OR LESNIAK: nght. Okay.“‘ |
: CASEY‘ ‘The: other thlng that I would just 11ke to remind
";you all of 1s that there is a terr1f1c prol1ferat10n of these f1nanc1a1‘
v ~respon31b111ty requlrements, for everythlng fram underground storageb
"tanks to you name 1t, and there 1s a due date -— Iam surprlsed that

 the fellow from EPA did not mention it in greater detall — of November =

8. Companles are supposed to be in comphance w1th these  financial
regulatlons and they will not be able to. The state of Massachusetts

Just de01ded, 1n 1ts Department of Env1ronmental Quality, that theyv
| , should recommend to the1r Leg1slature ‘that they be able to walve these

')requ1rements, because nobody was- gomg to meet. them. So, all of the
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state vlegislatures are going to have 4qui’te a problem, because the
Federal government-— I don't know if I am explammg this well— The |
Federal EPA may very well say, "We don’ t want  those regulatlons to be
‘effectlve as of November 8. We are gomg to waive that requlrement.'f .
 But if they are already on the state ‘books, as they are in New Jersey, ‘
Massachusetts and about 48 other states, then those states have a
problem. ' ’ , e P
SENA’I'OR LESNIAK Those are regulatlons, though
MS. CASEY: Right. ;
_SENATOR LESNIAK: We haven't passed any laws in that regard.
MS. CASEY: No, but you might have to pass a law which would
allow ‘your Department to waive the regulatlons, which is what
:Massachusetts is gomg to have to do. And I just heard from the Ohio
.EPA yesterday on this same subject. They are looking to be able to do "
that, . |

MR, KLEIN: - There is a bill before the Leg1slature now,
A-667, whlch deals with underground storage tanks, but I am not exactly
sure where that is. '

SENATOR LESNIAK We are.

SENATOR DALTON: We are very much aware of ite

MS. CASEY: That is another area where there are-- :

SENATOR LESNIAK:  Senator Dalton released it fram his ’
Committee a couple of months ago, comblned it with my bill and made it |
~ the same. : S ‘
'SENATOR DALTON: It is now called the ‘Lesniak bill.
(laughter) . o - o
| SENATOR LESNIAK: Wrapping it up, I think— Frank Gater,
right? President of the Professional ‘Insurance Agents of New Jersey.
FRANK GATER: Thank you, Sir. o ' ’ ‘

SENATOR LESNIAK: Is anyone else here to testify?

Okay Frank, you have four minutes.
‘ MR. GATER: I am passing out the text of what our statement
is today, ’and I am going to depart frdn it because much of what has
already been said would/ just be duplication.
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v We are a trade assoc1at10n representmg about 8,000 agents'
' and their employees. I guess the first pomt I would like to make, and
make strongly: As we became part of the Task Force on env1ronmental
- issues, for the flrst tlme in my 28 years in the insurance busmess, I
saw a un1form front by the industry. Everybody, for a change, was
agreeing that this was a problen that had to. ‘be dealt w1th, and it
) really is a social problem and not just an msurance problem. '1‘h_at is
' rather unique, because we generally never agree on everythmg. | |
| SENATOR LESNIAK: I have to say that I don t be11eve that is -
' good but ‘I disagree also w1th everybody else, so don' t mind me.
. MR. GATER: We also support Senator Lynch's and Assemblyman
Foy's bill as a first step toward helping the municipalities' problem,
which is in a crisis state at the pre_sent time. Although I hope |
'everybodyi recognizes,' at least we believe, that that is not the real
problem. " The problem still seems to be the awards coming from our
court syste'n, which I th1nk is where we are go1ng to need to get same
real reform. I guess that is my real encouragement, to take a look at
the court system and what they ar,e_" giving out, because the awards are
just too high.  The ihduétry can't af_ford "it, and we can't have
business,es like taverns going aroundWith no insurance, which of course
is happening r‘ight now. I 'personalvly have ,hadsome clients that just
can't afford to buy the coverage.. , ' o

| t SENATOR LESNIAK: Let me ask you-— I have heard the
’_testimony. You can 1nsure pools, rlght'f That does not take business
, ,away. from them—- 'not saymg that that is your purpose, okay, but
| jusf-—f . S '
’ - MR. GATER- Yes, you can. -
SENATOR LESNIAK: So you don t really oppose pools per se, do
you? _ .
MR. GATER: We really opp“ose. the entry of the government into
pools,  if the government . is going to. finance the pooling mechanism,
because ultimately, 'What will happen is, you will have the bad risk
going into ‘that pool, you ’are going to have the problem of the
c1t1zenry at some pomt bemg asked to come forward and pay that blll
So that is our objectlon to the pool :
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Our real offer to you today, Senator, is if we can help you
in any way, we want to. We are not turning away fram any solution or.
‘anything we can do to help — we will be glad to. It is this kind of
Commission, I thihk, that' is important to -firﬂ the ,so'lutions to _t_hé
problem. That is really what we need today. BT

j SENA’I'OR LESNIAK: I can appremate that. Senator’?

SENATOR DALTON:. No questlons. _

SENATOR LESNIAK ‘Thank you very much for your testm\ony.

'MR. GATER- 'I'nank you. , -

SEM-\TOR LESNIAK:  Thark you everybody, and that is it for
today. ‘ : -

 (Bearing Concluded)
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'PROFILE

he Americép Insurance Association is a full-service trade
‘organization of césualty insurance companies. In its present form,
~ the association combines three earlier orgamzatnons One of those, -

the former National Board of Fire Underwmers, was orgamzed in 1866,

making it one of the oldest trade associgiions in the nation.

- The various departments provide members with up-to-date intelligence
“on legislative, regulatory, judicia] and technical developments relating to -
‘our industry. The AIA also maintains halson -with insurance regulators,

federal and state lawmakers, other state and federal government officials,

insurance and non-insurance industry groups and medla——supplymg

‘information and assistance on issues of mutual concern.

A countrywide system of reglonal offices and local legislative counsel
ensures prompt and rigorous attention to casualty insurance matters. At
the same time, technical specialists from di‘s'cipl'ines; as diverse as law,

‘economics and éngineering educate members and outside publics on
developments that may affect the industry and lts services to the
’ msurance-buymg pubhc.
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Good morning. I'm Jeffrey Klein, Associate Counsel for Government Affairs
‘_in the New York/New Jersey Region of the American Insurance Association. At
:hmy side is Ms. Patricia Casey, AIA Counsel with expertise in the area of
g;general 1iability insurance and environmental matters in particular. .Our :
,‘Association represents 178 property and casualty insurers that account for
‘-approximately 43 percept of the general liability premiums written in this _3
-lState. Included in our membership are three prominent domestic insurers,
'{»Chubb and Son, Crum and Forster and the Selected Risks Insurance Company.v
- We will try to provide an overview of our Association s position with
'vrespect to availability'and affordability‘problems affecting the environmental
‘. 1iability insurance line; we will—then attemptvto respond‘to‘some statements »
.and suggestions made at the- two hearings held to date as well as make several
'lsuggestions for legislative and regulatory action which would help improve the
vclimate in this State concerning this troubled line and which in turn we hope
g would ameliorate-some of the insurance problemsiwhich vou have been addressing.
Several axiomatic principles should be laid down at the outset. While as
.discussed below some part of this problem arises from the insurance : |

'underwriting cycle, it is our belief that this availability/affordability

f}'problem (to a much greater extent than others in the past) has arisen because

‘ of a culmination of increasing litigation, adverse judicial intepretations and
enactment'of what we view as;extremely severe_federal,and state statutes, the
combination of‘vhichﬂhasfmadeAenvironmental:impairment‘liability insurance
simply uninsurable.b This3qninsurability_ariSes:fromvtheffact that

underwriters cannot with any degree of certaintyagauge the risksbinvolved and
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the potentiality of liability. SeCondly, while we advocate'and supportf“
variouslchanges,in Neﬁ Jersey's legislative scheme,gittmust be understood‘that‘h'
’rthe interrelation of:the state statutes with federalistatutes, principally'the
Comprehensive Environmental Response, Compensation and Liability Act of 1980
'("CERCLA") commonly referred to as "Superfund , is so great that full L
improvement will only come if ameliorative changes are made on the federal

' 1eve1; This‘State and this>Commission have taken the:lead in addressing these
environmental‘matters and to the'extent’thatksuggestions:have heen made forv‘
changes‘at the‘state level, ye are ready and willing'to’support them. We}must
start‘somewhere andiwe hope that this Commission'smreport culminates‘in a
packageiof recommendations which,address thé" problem, (both for public and

: private entities) and we believe that‘the problem can, andvshould,vbe

addressed at least in part,'at’the state level,

I

The Underwriting Cycle

Much has been'said at the‘prior hearings about the underuriting’cycle,
insurers' cash-flou underwriting and bad business practices.v There is no
question that insurers_tahe a portion of the responsibility.for-current :
availahility‘prohlems. ‘However,,anroverview‘of what hasahappened andgwhere ﬁe"'
are would be helpful.

There is no question -that the property and casualty insurance industry is.
: subJect to a cyclical situation affecting industry growth, profitability and

pricing patterns. While 1liability concepts and demands for coverage have



‘:,expanded generally, 1eading to the industry 8 long—range growth inevitable,n
’,short—range economic trends have led to up and down cycles. Traditionally,
'these cycles have‘been of about four years duration.‘~Just as demand for

R insurance is influenced by the general health and growth of the nation s

‘economy, supply 1is influenced by other basic economic trends. .Supply or

»capacity in our industry is directly related to insurer surplus, 1. e. the

»-uncommitted funds that stand behind the liabilities undertaken by insurers.

iThe amount of premiums that safely can be written by an insurer are viewed by

regulators and managers alike as a multiple of surplus.. The normal rule of

‘ythumb is a ration of two - or three dollars in premiums written for every dollar

hof surplus. The.amount of surplus in the industry is not only affected,by,

| pfactors like the health of the stock market, which affects surplus‘

“f,'investments, but also by underwriting losses or profita that expand or

contract surplus and by the amount of new capital flowing into the industryr'
When Ainsurance prices are at the high point of the cycle, new capital is drawn
"'to the industry, which leads to price cutting because of the expanded supply.
:‘Eventually, price cutting leads to underwriting losses, which impact
enegatively on surplus growth and discourages capital inflow. This reduction
vaof supply, in turn, leads to a firming of prices and the completion of the
normal cycle. . = | a | |

Against the backdrop of these long-range trends, there are recent trends

that have made the current market cycle different from others in the past.,

vOur industry is just beginning to emerge from the longest down cycle in recent

- memory._ Abnormally high interest rates in the late l970s brought substantial
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inflbws of new capital to the property and casualty indﬂst:y.v‘Vigoroué
’.cémpetition for market sharé led to "césh-flow“ underwriting whereby insuférsv
were willing to'acqept'underwritiﬁg losses in anticipation of high 1eve1§ of
investment income on ldsé‘reserves that woﬁld prddﬁce a bottom-line profit.i
Thisvvolatile‘coméetition and cash-flow underwriting were‘especially évidénf"'
on'“long-tail" cbverageé like environment#l liability were many élaims are
paid out &ears after the premiums are collected. The high_interést rates_of 
‘the late 1970s, however, did not coﬁtinue, and unde;writing losses turned into
‘net losses after aCcountigg for inve#tment‘ipcome. |

An unbroken sf:ing of underwriting losses began in 1979 and grew at an
average annual rate 6f $3 billion‘through 15331' In 1984, uhderw?iting losses
juﬁped $8 biilion'td $21.3 billion. Underwriting 1o§ses for the six years
1979 thrbﬁgh 1984 totalledv$55:billion. With investment iﬁcomévfallingvfar
behind underwriting losses, the industfy's pre—téx'operating income--the
combination of investment income and underwritiﬁg results--plunged to a
negative $3,8 billion in 1984. Tﬁe experiénce on commercial liability lines
has been particularly negative, and the loés‘experience on géneral 1iability,
(which ingludeS’environheﬁtal liability) leads all lines bfkinsurance, -For
'~ general liability,insufance in 1984, the overall industry c0mbiﬁed loss ratio
| (195Ses #nd expenses divided by premiums)-was 152; This means that the
industry paid ouf $1.52 in losses for evéry dollar in premiumé collected; The
Insurance Services Office, a statistical and rating organization, reported
“that insurer surplus fell apﬁroiimately 10 percent. ISO has estimated that

the capacity\shortfall will be $7.5 billion or 5 percent of the market in
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1985, $22.6 billion or 14 percent of the market in 1986, and $32 billion or r 18
-‘percent of the market in 1987. It has also been suggested the 9l percent of .

sthis shortfall over these three years will be in commercial lines.v In the -

g commercial area, “the combined 1oss ratio was 129 percent in 1984 and by 1985

‘p;had deteriorated to 1152 percent. ‘The 1oss ofvsurplus has been occasioned by
‘ losses in most commercial lines, particularly environmental -and product
- liability. |
| Reinsurers have reacted to these condtions by withdraw1ng from the
7,markets. They can't fathom the problems affecting the liability system.
| There.are many ‘who believe that an upturn in "the cycle ~and increased
premiums‘will'eventually~lead\to*a restoratibnvof insuranceimarket:soundness
nso thatfbuyers may‘onceiagain find,a morebstable market.v5There are,many who
~ feel, however; thatbthe liability system,itSelf has‘deteriorated.beyondvthe'
' capability of the'insuranCe:industry‘to restore‘its stability through mere
premium increases;"The satisfactionFof demand‘for insurance capacity forbf
'“environmental inJury compensation must come from the same capacity base which
provides liability for all the liability and property casualty lines, so that
'unless capacity;expands, the resources tojprovide this coverage.must come from
"some reduction in other lines of insurance. One thing iS»clear:~ insurers,
regulators and others have all been to some degree at fault with respect to
v 8‘omevof ‘these exceSSeswthat have taken place but we must work together to find

a solution to the problem before us.
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Underwfiting Uncertéinty;

En#ironmental injufyvcompenéation fOr'bodily:injﬁrf,iproperty damage>and
cleanup costs is.iﬁ an embryonic stage.  Therevafe ﬁncertainfies,‘ambiguiﬁies
and unresolved‘quéstions in ali facets.of this type of liaﬁility; To .
understand insurers’ concerns, it is helpful fo understand whét inéufers»dO' 
: and'how_they do 1t. Then one can see how hard it is tO-apply these opérgtions
to environﬁental injury compensation.» Before it éan spread riék of any kind,
an»insurer,must'asséss its financial foéitidn. It must determine how much
riskiit will épread and where it chooses to accept that spread,'E;sL, to which
fypes or lineé of iﬁéurénée to allocate its ?esﬁurces, The ﬁnderlying\-
’financiél detefminant‘of an insﬁref's cépacity is its surplus.  The loss ratid
for various liﬁeg differs somewhat in relaﬁionéhip to the bbdk”of-buSiness
that thejinsurer takes on. In lines with greater certa1nty, the ratio can be
lowef; in those with less éertainty,'it should be higher. The liability
lines, where losses can bé paid years after the policy 1s writteﬂ and‘where 
often claims are.not known‘abdﬁt until years after having oécurred, are calledv
"long-tail 1iability lines"” (e.g.; ﬁedical malpracticg, product,liability‘and‘
environmental Iiability). These long-tail lines are the most Qolatile, least
predictéble and most riéky.
| The individuai insurance company uses its resources fo‘make a
>determination Qf the degrée_of risk presented by any particular insured. In
any line of insdrénce, such as‘environmental injury where there is a limited

amount of statistical information, the process of risk management and

G x



'assessment is extremely difficult. The inSurer cannot measure against a .
' statistical notion which offers no guidance and predictability for 11kely :
- future outcome;: It is here that underwriting judgment and skill make the

‘-difference between success and failure.‘ The insurer, operating in this

- climate, must decide which insureds to accept and how much premium to charge.rf

The: first step in such risk management is to identify a firm s pollution
liability exposure. This involves the use of engineering staff of the insurer-

or retained engineering consultants to determine with what types of chemicals :

V ‘b'and processes the’ insured may be engaged and to determine what regulatory

standards and policing powers may be exercised by the federal state or local
governments over the insured and its activities. The insurer will have»to

| consider the characteristics of the products with which the insured deals.
ﬂ,vAlso,‘their.approach and attitude tovard storage,,transportation and disposal
’of.substances, their currentbpractices invengineering‘and safetyg their'locale
in terms of geology and pathways of exposure, as well as local attitudes on
»environmental 1iability and local law.; A history of past activities and
bcomplaints is also- significant. To the extent that 4t is available, some
estimate of the likelihood that there will be either sudden or gradual
4:ﬂpreleases of toxic substances from the firm s site is warranted. Of particular

» significance would be the firm s entire attitude toward the safety of its
”community and of its employees. Its relationship to regulatory bodies and.

past conduct in this regard will all be factors influencing an underwriter &

fdetermination to-accept‘coverage.
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The insurer must also be alert to the opportunity to supplement a contract

of indemnification. Here the uses of deductibles, retentions, excess,.d.
‘: umbrella, and self-insurance plans come into play. Also, in some instances

‘ bonds and 1etters of credit may be" considered. The existence of various risk
Tmanagement alternatives must be considered. The possibilities for controlling
and preventing risk through enhanced safety practices or through the transfer
of dangerous activitieS~to others more skilled to‘handle‘themvmust be

measured. The insurer may also have to consider variousyways in which the

insurance arrangements of the insured may make premium more,affordable, These =

include arrangements where insureds retain a degree'of coverage either through

.....

which spread the risk of loss among several indemnifying“parties

| ’The.insurance underwriteris judgment_in this area is‘clouded by
uncertainty in every’aspect'of the risk. Neither science, medicine, Judicial
law nor judicial contract interpretation offers any significant stable
guidance in thiS'area Every one of these facets which go to determine
liability is in a substantial state of flux. There is even a glut of
scattered legislation ‘both at the federal and state 1evel which will indicate
la tendency toward expanding or changing liability and damages.

We have seen~remarkable developments in science which indicate a .

substantially increased ability to make determinations on'the‘existence of
,minute and trace particles of,individual'substances in water, air and land.
Science cannot,with.agdegree of certainty identify the sources of those
particles either by,pathway'or by identifying the party whose particle has -

entered the pathway andbmigrated from where it belongs. ‘Science can in some
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. linstances identify physiological changes caused by exposure to substances, but
‘cannot always identify the nature and extent of that change.‘ Whether changes
Kare necessarily harmful is another difficult issue. )

| Recent experience in- the liability system demonstrates that as far as thatn

jsystem is concerned the difficulty that medical science has in answering

~ these questions of causation makes the liability field fertile for the

‘ exercise of legal imagination ‘and ingenuity. Science may befable to tell us

,athat substance "x" may cause a particular type of disease, but it is important"
yvto note, that with very few exceptions, causal connection remains a weak one'

inemost instances.‘ Even where. that causal connection is accepted as correct

‘science has. ‘not been able to tell us with any regular degree of certainty

-”whether a particular 1llness in a particular individual was caused by exposure_

 to a substance or- whethercit was a result of other causes not related to

substance exposure.. This means that the pathway to recovery through the

: ;1iability system for many inJured persons is difficult to traverse.  The

‘hiinjured'person must-normally demonstrate in many instances that the particular'
’disease present in their body was caused by exposure to a substance and

‘s;_activity of a particular defendant. Unfortunately one cannot readily identify
| which individuals out of a group had their illness caused by exposure ‘to the

defendant s activities.. Courts and 1egislatures are wrestling with this

fundamental problem and have repeatedly attempted to reverse the burden of

: proof and thrust it on. the defendant. In many cases this turns out to be

| unfair.
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The courts haVe dealt with,these problems’in‘numerous'cases, with
' ambiguous and unpredictable results.: Nevertheless, the development of }
decisions by the judiciary to cover a host of environmental issues continues._

A series of decisions beginning with Sindell v. Abbott Laboratories, 26 i

Cal. 3d 588 Abel v. Eli Lilly, 94 Mich App.,59 Collins v. E1i Lilly

 #449- 596 (Wis. Cir. Ct.), Bichler v. Eli Lilly, 55 N. Y.v2d 571 and followed

by several other- decisions have crafted in some states ‘a remedy for persons
inJured by products which are essentially fungible where the 1n3ured party _
\ cannot identify the manufacturer of the particular product that caused the |
claimant 8 inJury but where the claimant can identify, depending upon the
':state, either a manufacturer.of,that substance_or a substantial number of such
hmanufacturers.‘ | | |

~ Another maJor course of liability decisions relating to environmental

~.. liability involves the case of Beshada V. Johns Manville 91 NJ 191 (1982),

-right here in New Jersey._ In that asbestos liability case, the State,Supreme
iCourt determined that -a manufacturer could be held 1liable even.if‘its conduct
atrthe timebit was performed met all of the best-available scientific and . -
technological standards and even if at that time it was not possible ‘to .
determine whether the substance the defendant sold was harmful. The court

‘ appeared to imply in the Beshada case that there was ground for liability at
least in part for a failure to warn of a hazard of which it was impossible to
discover. Ihat decision has been followed in a\few other,states. However,

the New Jersey Supreme Court in a subsequent decision, Feldman v. Lederle
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Laboratories 189 N.J. 424 A.D. (May lO 1983), 97 N.J. 429 Sup. Ct. (June

’h 1984) decided to limit the holding in the Beshada case to the facts of the

ileeshada case. The fact that the decision in Feldman limited Beshada to its
"facts is of little comfort to. insurers who must recognize that the impact ‘of
'»those two decisions is that whenever the court decides to, it can simply
’vimpose the Beshada rule on any particular substance.g'

Other courts have been busy in crafting expanding liability under

»: determinations of what kinds of damages may be awarded In the case of ézgggl

B vv. Township of Jackson, 189 N.J. Super. 561" (Ocean County, 4/5/83), a verdict

(later overturned in part, see below) was rendered of approximately $15 1/2

’,:«million which included compensation for disruption of lifestyle, evidently

'l‘arising from a need to use alteznate water sources, and also sums for medical
monitoring‘to determine whether persons whovwere not presently i11 might
: possibly become 111 as a result of exposure to contamination of well waters by
iseepage from a municipal dump site. Similar sums of money and types of -
'ftdamages figured prominently in the Love Canal settlement of $24.5 million and
‘the Agent Orange settlement of $185 million. ‘

| In addition, there have been some novel decisions attempting to find
”l‘coverage notwithstanding various provisions expressly written in pollcies.
'-4These policies Were'intended to cover sudden and accidental and unintentional
::'events which take place off the property of the insured and cause property
damage and personal injury. Insurers did not beliee this ‘could 1ead to:
ddeterminations that coverage ‘would be granted for cleanup of the insured'
tsite»and~property for events40ccurring over many years ‘with the complete

knowledge oflthe insured. Yet some cases have come to that srange result.
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‘ tThe crucial operatiVeyprovisions in most of these policies included.

‘f lhe definition of "0ccurrence as "an accident including continuous orf
repeatedveprSure'to conditions, which results in bodily injury or 1,“‘ |
':property damage neithervekpected nor intended from the standpoint of the
insured“ and° | o |

- a pollution exclusion" included in most CGLs which read as follows.

“This insurance does not apply . . . (£) to bodily injury or property
damage arising out of the discharge, dispersal, release or escape of
smoke, vapors, soot, fumes5 acides;‘alkalis, t0xic.chemicals,_liQuids or.
gases; waste materials -or other irritants, contaminants-Or:pollutants‘intO'
orvuponvland, the atmosphere or any watgr’courseiorsbody of water;”but'
this excluSiOn-does not apply if such discharge? dispersal, release or?

iescape is sudden and accidental."

_»aﬁ ovned property‘exclusion’which said coverage:would,not'apply.to
property damage to: (1) property owned or occupied by or rented to the
insured (2) property used by the insured or (3) property in the care,
custody or control of the insured or as to which the insured is for any:
purpose exercising,physical control. ‘
- a definition of "property damage" meaning (l)'physical injury to.or:
destruction of tangible property which occurs'during the policy period,v
including the loss of use‘thereof_at any time resulting thereform, or (2)
loss of use of’tangible property which has not been physically injured or
destroyed provided such loss of use is caused byvan occurrenceiduring,the

policy period,.
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Other language in insurancevcontractsﬂserved to limitian insurance
:company 8 exposure on an occurrence,basis to specific dollar amounts. Theeudm:
-:intention behind this 1anguage was that an insurer, recognizing that any
liability system contains a degree of unpredictability, would specify a limit‘i
;on the amount of money that that insurer could stand to. lose as a result of . a.
_particular event. | | | | » ‘

One now infamous case was Jackson Township Municipal Utilities Authority

V. Hartford Accident and Indemnity Co., 186 N. J Super..156 451 A. 2d 990

;(1982) ‘The court determined that the particular occurrence involving the
‘operation of a municipal dump site ws an accident because the insured did not
actually intend the inJuries which occurred.; The_court further decided that;
“sudden“:meantlaaCcidental"'and that therefor‘the fact‘thatithe permeation of -
' groundwater occurred over a twelve year period of time was irrelevant to the

question of»coverage. There is a line of appellate decisions in several

hstates which adopted essentially the same reasoning as the Jackson Township

case. :

The liability landscape is: further clouded byvstate legislative actions.
New Jersey has statutes (delineated in our environmental survey distributed to
\'you today) which stand out as creating enormous potential for liability for
v:;anyone involved with the handling of hazardous substances. The Spill Fund
3 Compensation and Control Act ‘N.J. S A §§58 lO 23 ll et. seq., in particular,
presents certain- problems, tracking as- it does the federal superfund liability"
v':'scheme with the responsible party concept.~ This works first by defining a

- number of classes of persons who mayvbe'~responsible for the "release or
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vthreatened release” of a hazardous substance. These are generally anyone who
.owned or operated a facility where the substance came to be located anyone
who arranged or contracted for the treatment, storage or disposal of the
substance, anyone who accepted the waste for transport, who knew or should
bhave known that the substance was hazardous_and knew that the disposal site
was operating in'violation‘of the law, may a180 be liable.

| While the‘federal law makes responsible persons liable~only (and it is
. currently being‘litigated whether.the standard is strict, joint, and sereralb

liability) for cleanup costs and for damages to the natural environment, New

Jersey's law is broader in that it makes a responsible person liable for third

- party dama&es due to economic loss. That law provides, hOWever, that damages

" are to be those resulting from a loss of income or a loss of earning capacity

due to real or personal property damage above a de minimis level‘(lO percent
of the amount the claimant derived from the»property must be lost). ;The>Spill
CompensatiOn and Control Act allows the administrator of the fund to~disburse
money for damages to third parties and then to seek recovery rrom the owner or
‘operator of a “major facility” up to a limit of $50 million. This type of |
facility is held to be jointly, severally and strictly liable for‘all direct
~and indirect damages, including personal injury and medical expenses, |
resulting from the operations of that facility. Please‘note that even hereQ»
however, the New Jersey 1auv1eaves the limit of a $50 million cap on
liability. 1Im environmental 1iability under the Superfund statute, a party
'who places waste at a disposal facility may be liable for.an entire cleanup

even if its waste was but a miniscule portion of the waste at the site.
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,iﬁFurther, that party may be 1iable even if nonebof its waste has been releasedi
from the site. It can thus be liable even where it bears no causal

{f; relationship to the damage to the environment. e |

| A crucial common thread in many of the court decisions and one which
;billustrates the difficulties underwriters face is that they are all
";retroactive as to both defendants and insurance policies as well.

H: Manuafacturers businesses and as a result their insurers, can be found

P liable today even where their conduct was entirely legal and proper at the
time it ‘was undertaken. Environmental liability has been imposed on’ ;
’vbusinesses whose activities were not only legal but even required by
bregulators at the time. '

Insurers are concexned about their ability to. survive under a liability

V system which is retroactive, imposes liability without causation, uses the

- most extreme versions of Joint and several liability, and for which coverage

":has been found only by the most extreme distortions of insurance contract

;language 8o that insurers do not have the ultimate resources to repond. To

i"the extent that the insurance industry could anticipate liabilities of ‘the

variety imposed by schemes such as the federal superfund they sought to
ﬁ:exclude such coverage . from their policies.‘ Superfund itself has evolved into
5ta tremendous search of insurance coverage for litigation expense.- These
'[-aspects of unfairness are the same elements of a liability scheme which render
vbit uninsurable. vAn insurer cannot assess the loss potential and risk
jcharacteristics of any applicant for coverage.f The firm may be exposed to‘

',total 1iability for losses primarily caused by the acts of others. It may
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also be held liable even where its own activities were faultless and in
complete compliance with the law. The;system in place ndﬁ provides:no safe
”harbor nd offers no reduction of liability for gbod conduct. It is a system

o entirely composed of punishment with no reward for good behavior. A liabilify

syétem of this nature cannot be insured. It may well be that the pursuit of

prominent, easily identifiable defendants who have'kept records and behaved -

responsibly will result in bad actors which are relieved of their liability.

(II1)

Impact of these Liability Schemes

It 18 3130 clear that, for example, the ‘federal Superfund liability system

.. has spawned: a massive round of litigation in'which the federal government has

- soughtAfd‘compel responsible‘parties to pay for cleanup costs or to undertakef

cleanup activities themselves. Because of the enormity of the costs at stake

and the perceived unfairness of the CERCLA 1liability scheme, pbténtial

respoﬁsible parties more often than not have'coﬁtested vigorously enforcement 
actions that seek to impose cleanup liability,

‘ Eﬁforcement actions, in turn, produce litigation among potential

‘ responsiblé parties seeking to apportion liaBility and by these parties -

against their liability insurers. This litigation is and will continue to be

~complex, time—consﬁming and incredibly expensive. , Parties suiﬁg their general

- 1iability insurance carrier seek, at minimum, coverage of their defense costs

and'indemnification of whatever cleanup liability is ultimately imposed upon

them.
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The American Insurance‘Association hasvcommissioned thebconsulting firm of
Putnam, Hayes and Bartlett, Inc. to investigate the magnitude of total CERCLA‘::
(Superfund) litigation costs. They have completed their report and their B
i conclusions are startling. » ‘

‘ 7,,-— Likely. litigation costs range from $3 5 to $6 4 billion compared to j
= $l4.6vbillionvin direct costs of cleanup. The best estimate of the
: litigation costs is’$5:billion. ‘

~— Litigation costs are. substantial They'represent 24 to 44 percent of

_direct cleanup costs.

L= Private party litigation costs account for 79 percent of this total

cost, while government costs and coverage litigation costs account for 15

- percent: and 6 percent respectively. | |

By comparison to asbestos 1itigation costs, superfund litigation ‘costs are

" at least’aS'large and possibly more than twice as large as asbestos

ilitigation‘costs-:

: If two-thirds to three—quarters of Superfund transaction costs could bev
' eliminated then, using the best estimate of litigation costs, 400 to 450
additional sites could be cleaned up at no. additional cost to society.
vahe report 8 Superfund litigation cost estimates are conservative, that
,is, actual: costs may exceed these prOJections The report assumed some
reduction from current litigation cost levels in these prOJections. If costs
; continue at present Jevels, total 1itigation costs could exceed $8 billion, 55

percent of direct cleanup costs.
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We believe this experience on’the federal level is very relevant in New
’Y_Jersey, and what we are suggesting is that these liability schemes cause too‘jdt
’much focus on litigation and associated costs and not. enough on actual
'cleanup.i What's more, as has already‘been,stated *the crisis in the tort1‘
,system for environmental exposures has caused underwriters to determine that

" such coverage is uninsurable and hence the- current availability problem.

(mw)

Responses to Others' Comments

Before we move on to a discussion of what we view as potential solutions

v o ' e » - :
‘for consideration by this Commission, we wish to address some of the comments

" made bynothers-who.have testified previously. 'First, much as been said of theg -
underwriting (ycle and cash—flow underwriting and we believe we have addressed

- that above. Secondly, w1th respect to comments by Congressman Florio |
’concerning banking deregulation we only wish to reiterate our position that
banks have a unique role in commerce. in our nation and that good reasons
persist to this day for making sure that their roles are sharply defined and
that they not be permitted through the rubrick of financial services
deregulation . to underwrite or sell property/casualty‘insurance generally; we
: have discu9sed our arguments concerning this 15sue.in‘other forums in this
State. But we do not”see how lending institutions would find environmental
eXposures to be insurable;_any more than insurers do. Much‘has_also been said
about the need-for tighterhregulation of the‘insurance industrypin thisAState
and-we.can only respond that, unfortunately, over at least the last decade or

so, the regulatory environment has been extremely volatile and the systemd
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bgfgitself 80 tightly confined as to prohibit insurers form being able to make !v o

’long—range plans to expand or-even maintain their present levels of business i
in this State. Insurers don t at present view this State as a particularly

l,hospitable place to conduct business. Certainly, we hope that this will Ab
~change., Finally,‘some have: advocated partial or total repeal of the

' Commercial Lines Deregulation Act as a means of curbing the availability and

'}affordability.problems for:environmental'exposures.j,New Jersey,_however, is_-

one ofoonly a small number of states with such an act and these environmental

. prOblems and'availability/affordability problems'are.occurring’countrywide;

‘We respectfully suggest that the problems go much deeper and that they go to

't the harsh 1iability systems which have been created at the state and federal

- levels.

~MayoriGrubb’of'the Borough‘ofHPark Ridge‘s'testimony on October 15 _

. concerning a risk—sharing system for towns and other communities, i.e. the
hformation of an Intergovernmental Environmental Impairment Liability Fund",

Ai:poses manyrinteresting questions and clearly warrants further study. We wish-

to say‘only that-withlrespect"to the question'of‘self;insurance pdols, if that,

is what he has intended that the same fundamental problems facing private

carriers concerning availability of reinsurance, the tort system and the like,'.

f}'will face these pools ‘and that they will have a similar degree of difficulty
‘in writing these coverages without concomitant structural changes in the tort

'; liability system.,

Finally, we wish to comment on‘some of the suggestions‘made by Insurance

Commissioner Gluck during her testimony on October 15. The.Commissioner
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‘recommended a four—point package of reforms. 4Her'first suggestion concerned'
development of a system of mandatory apportionment of damages by an arbitrator'
based on actual causation, with payment of so-called orphan damages coming :
from a fund from polluting industries. As with her other three suggested
reforms, we would_be interested in studying them in moreldetail but-we can say-'
~at this point that this first approach is conSistent with our view that much

- of this problem has to be removed from the court system and addressed in a
,more logical, orderly and ultimately, 1ess costly fashion.

With respect to her second suggestion, legislative or regulatory-attemptsbi
to create binding definitions'of issues such asbsudden and accidental »
pollution, Wevbelieve“that this issue;clearl§¥uarrants additional study andiwev -
~can say that our Association has been examining this question for some: time.:v—
There seems to be a legitimate difference of opinion within- our own industry
whether or not such an attempt could be successful -i.e., whether any attempt
to define certain coverages by statute or regulation (and a resulting attempt -
to exclude certain coverages) would be fool-proof and would withstand novel
and creative court interpretations along the lines we've already seen in
recent cases. But we think it's worth'a try. In point three, Commissioner -

'.Gluck called for creation of a pooling arrangement ‘backed by a governmental
‘excess guarantee or reinsurance mechanisms. We're not,sure if the
‘Commissioner specified whether this would be for private or public exposures.
We note that such a mechanism would be set up through a surcharge on all
commercial liability insurance policies as well as annual assessmentsvon

pollution violators. The Commissioner likens this approach to‘thevfederal

23



2=

‘fioo& program'with respect{tofthis'reinsuranceiy’We would: like to see the
fproposal in more detail before we can fully comment on it. . »

| Lastly, the Commissioner called for maintaining strict liability for those;“-
;who illegally dispose of hazardous waste and a change to . a negligent standard

for those charged with the beneficial activity of cleanup and mitigation of

: ;1waste. As we will discuss with respect to solutions we believe that as -

tshown, strict liability inhibits and does not promote responsible behavior and ’
vthat it exacerbates and does not improve insurance availability for these |
'v:polluting defendants.i We would suggest that, to ameliorate the insurance
f;climate for these exposures, that strict 1iability be repealed for a number of
types of defendants, including transportersbbr generators of hazardous vaste,
“ but we would certainly support such a. change for those engaged in cleanup and
»for public»entities we'well. We are heartened by the Commissioner s call that
LthlS Commission consider the findings of the New Jersey Insurance Task Force
(on‘Environmental Issues, of which we are a part, with respect to public
entities. limited sovereign immunity, a state—of—the art type defense and a
‘several (as opposed to Joint) 1iability standard to determine if any further"
vrefinements are necessary.- As stated however, we believe that this type of
‘proposal taken together with other reforms, will improve the ability of

vinsurers to provide insurance and we understand how imperative it is that

"cleanups throughout this State proceed as quickly as possible. -

agx
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(V)

fsuggestedjSolutionsb
(.A_) '

Statutory Definitions of Covergge and Exclusions

During these hearings, there has been interest ‘in this approach through.‘
which ‘the State of New Jersey might by legislation or regulation attempt to

undo some of the damage done by cases such as’ Jackson Township by defining A

what 'sudden and accidental means, or what-other policyvterms and definitions,
'mean, We certainly believe that this undertaking is worthy of consideration f
,and that if the Legislature expressly overrules ‘the intepretations of many of
e those cases:that that would be beneficial and desirable.‘ As we have stated,
‘however, our Association has been studying this idea during much of 1985 and -
different industry experts disagree whether this is doable and- whether this

'vfeat would ultimately prove successful

‘(B)

Claims-Made Policy

| Our industry has worked to develop strong new contractual langauge that
. should prove less susceptible to unexpected judicial expansion and should

, increase the predictability of losses and the ability of underwriters to price
coverage.‘ Insurers have filed forms, which recognizing‘the uninsurability of"
venvironmental liability insurance under ‘current law and scientific knowledge,
would exclude from‘policy forms this coverage., Similary, the Insurance

| Services Office has developed and is seeking approval of new claims-made forms

25
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‘ 'throughout this State and throughout the country, which will reduce pricing
iuncertainty on: long-tail coverage lines. Under these forms, coverage will be}
“provided for claims made during the policy year rather than for events

occurring during that policy year that might produce claims many years 1ater.

This change to a claims—made policy will substantially reduce the lag in

pclaims payment and the time period during which loss reserves are held subject:
to fluctuations in investment returns, both of which in turn will increase ‘the

' accuracy of insurance pricing.: We only suggest that approval of these forms
vwill help ameliorate availabiity problems for some - other 1ines (problems which-
-have been touched on during the course of these hearings) and. that it would

- help isolate the pollution insurance problem and enable all to address it as a

unique ani separate liabilty‘problem.,'

©

Contractors' Liability

- We wish to express our support ‘for the principles set forth in Senate 3206
vby Senators Contillo and Dalton. This proposal, pending before the Senate
:Energy and. Environment Committee, would limit the liability of cleanup.

'_contractors»and'engineers»involved'inrhazardous waste cleanup activities for

injuries related’to those activities by"changing the'liability standard from

e'one involving strict liability, w1thout regard to. fault to one involving

”liability only for those acts which can be shown, by a preponderance of the

fevidence, to have been negligent. It would also create -a- rebuttable

presumption that if such contractors and engineers used the best available

%
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»technology, at the time of such activity, that such actions were not
_negligent. ‘We. are reviewing this bill at‘the present time to determine if any
’further refinements are necessary.: As stated however, we believe that this -
- type of proposal taken together with other reforms will improve the abilityf'r
dvof insurers to provide insurance and we understand how imperative it is that ia'i

“cleanups throughout this State proceed as quickly aS‘possible.‘

\(D)

Tort Liability Changes

Ve urge support for the recommendations of the New Jersey.Task Force on -

’ Environmental Issues, of which we are a part ‘with respect to changes in tort
:liability standards. We have examined the provisions of: Senate 2545 and ’
Assembly 3073 sponsored by Senator Lynch and Assemblyman Foy, concerning
public entities pollution exposures, respectively, and pending before the

; Legislature and we have done so as a first step because that proposal has
received so much attention and is supported by various public entlties

: experiencing pollution ‘insurance problems, We would only suggest for the

. same reasons cited in the’Task Eorce's preliminary repOrt,'that because of the
predominance in,our‘view of‘the'various environmental statutes;'such as thed
-Spill Fund Act and Major Hazardous‘Waste Facilities Siting Act, that the
changes addresSed in that bill with respect to the liability standards
‘affecting.public entities (obviously, with thevexception‘of the'limited,
‘sovereign immunity‘issue)rbe considered as-well-for other defendants which are

the subject of causes ofiactionvarising out‘of pollution incidents; this for
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lfthe very reason that pollution.exposures are presently uninsurable for all
‘ lvclasses of defendants because of the uncertainty and indefinability of risk. v
. State-of—the—art defenses and several and apportioned liability for d

e contractors, transporters, generators and others, are necessary in order to

E blimit the huge scope of damages that are obtainable under present statutes and

_the only way to bring some degree of rationality to an underwriter s attempt »f‘
“g’to define a risk While we support a 1imited sovereign immunity for public»
?entities we would _support a negligence standard for other types of entities,
e_(as opposed to strict 1iability) at the very least for contractors and others“

v‘charged with cleanup activities. we would also recommend at the very least -

:;that the changes we re espousing be made on a prospective basis to ensure as

':lmuch as possible that risks which have yet to come into being are susceptible

- of being insured

With respect to Senate 2545/Assembly 3073 itself, section 1 is intended'

to create an express negligence standard applicable to actions brought aginsth‘
:cpublic entities under Title 59 the Tort Claims Act.‘ However, the present
'jﬁ draft of Senate 2545 in its attempt to create an express negligence standard
does so through an unreasonable ’standard in section l line 10 of the
’1§ibills. This differs from ex1sting Tort Claims Act section 59 2-3(d) which '

L;provides that public entities not be held liable for discretionary actions B
ji'iunless the entity was - palpably unreasonable ;' The bill may in fact be
T}icreating a lesser protective standard for public entities in pollution cases
"v:than in other cases brought under Title 59 Even if the bill were amended .

“back to palpably unreasonable 3 we believe that the several environmental
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statutes cited in our Survey Vhichvhas been distributed today, wquld be
judicially‘in;erpretéd to tékg precedéncevover'the provisions of the Tort
»Claims Act. We theréfore'urge'conéideration of a iiﬁited‘sovereign iﬁmuﬁityf'
which wbuld exempt publicrentities from thé huge liabilitiés tﬁey,face under
thé éﬁvironmental 1a§s. We sﬁggést that they not bé liable unless they ha#év
been found grossly neg11gent'or if é pollutént incidentuhﬁs resulted‘frdm |
grbss negligént nbncompliance with relevant federal, state or iocéi law or
regulation.

We also wish to state.our supﬁort in thaf bill for a étate—of—the—ért’
‘ defense fo:.public entities,‘albeit iﬁ a,slightly different fééhion. We fhink
it only logical that a public entity-be perSittéd to assert that it used all
the technology, precautions aﬁd processes ayailable at the timevof_thé . |
’incident in question as ‘an affirmative defense in any action. Héwever, we
suggest that public entities, unlike major drug or chemical‘coﬁpanies,,may not-
_have the sophisticated means to have»fstate-offthe-art" teéhnoiogy readily at
hand. Instead, we support élarificationiof'that"provision to pfovide»a
defense to a public entity which did all it could to comply with all
féquirements imposed on it by federai,»state and iogal léwsrand regulatidns.
‘We beliéve that this is a'mdfe workable and realistic appfoach;

- We also support the adoption of sevefai and apportioned liabiiity for
' reasons discusséd here today. It would ﬁake it emanately easier, in'fadé it
would be-essential, before an underwriter could with any degree of‘certaintyv
asseés andvprice a particular risk, that it knows that the premium which it is :

collecting and the losses which it may pay out, concern the individual
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‘.defendant it is'ensuring. It is impossible under'present c1rcumstances for
‘insurers to. write coverage for a particular insured when that insured may
"_ultimately be called upon to pay the" damages caused by other parties as well, i

and" for which no premium has ever been collected |

7 Finally, ve believe that some . of the more speculative damages, such as
o those for medical surveillance and loss of quality of life, should be
prohibited in pollutant cases. . Although an appeals court has overturned the

$8 million medical surveillance award in Ayers v. Township of Jackson (see

‘ Docket #A-2103 83T3 (Appellate Division, Suerior COurt, 1985), the trial

0 7
- court . decision like others around the nation may foretell what is yet to

come, Expansion of permissible damages awarded to environmental incidents

:victims to include emotional distress, medical surveillance and cancerphobia,

o involves expansion to damages that are speculative and non—quantifiable.

What's more, they are uninsurable in the sense that they could not have been
{forseen with any degree of certainty. Elimination of these damages would help
reduce judgments and enhance the prospect for improvement in the environmental

B 1iability insurance picture. ‘

xxk

We thank you for the opportunity to be'preSent here today. Our
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Assoclation and our members stand ready'to provide - this Commission with any
information which you may request. ‘We commend you in your reéponsible effort
~ to study this important problem which‘affects all of us here in the State of

New Jersey. Ms. Casey and I will answer any.queStions>you may:have.

Respectfully submitted,
ffregy M/ Klein

7. /éééégglq
cia Counsel

~Government Affairs
~ New York/New Jersey Region
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 Testimony Before New Jersey Legislature -

i aﬁ:Johnrheher, Couuselhfor the Ailiance;offAmetican Insurersr The;
~gAiliance isjan association ofrover~175hproperty;casua1t§'insurance T
‘h companles d01ng bu31ness throughout the Unlted States. Vwehappreciate"the;
hopportunlty to comment on New Jersey s env1ronmenta1 1npa1rment 11ab111ty'
[>1nsurance problems," and suggest someisolut1ons 1nc1ud1ng, reform of the
‘_tort and env1ronmenta1 1lab111ty laws as we11 as proper rlsk management..”
The Alllance belleves the. leglslature and governor must declde what
‘ proposals w111 create the best program to achleve the goal we all share -
tprotect1ng the publxc health and env1ronment through preventlon and early
detectlon of hazardous waste contamlnatlon and reclamatlon of hazardous’
waste sites. .We believe it is possibtektolreach thisigoal without ‘;
.threatening theﬂsolvency'ot New Jersey}svinsurance industry.

»After five yearsiof:federai Superfund‘experience, we know better.what‘
‘effect such enYironmental~iaus have onwinsurance”markets; We have learned
- stiil more frbm,the court:decisdonshuhich-haue interpreted insurance’
contracts in a.mannervnever erpected nor 1ntended by lnsurers.

Though you have heard it before, I cannot stress enough the: 1mpact of.
'the Jackson;Townshlp decrsronsr In oneiof the Jackson Townshlp cases,,the
: ‘COurtLdnterpreted a provisdonfin:ahvinsurance policyvuhich excluded ”
E coverage for pollutlon except pollutlon whxch was sudden and acc1denta1.
sThe courts, found that despite thls excluslon, the insurer should defend

the pollcyholder for‘clalms based on seepage that took place over a number
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of years. In a bold stroke, the.New‘Jersey cqurts‘haye setved‘noticeJthat 
they intehd toiexeahd oavthetcoverage forepoilution damage»undef iﬁsurance,'a
: p011c1es. | | | |
| lt is very clear the courts are assesSlng llabllity fer both past
.and present damages caused by hazardous waste contamgnatlon, based on
arrent technology. Companies and their in5urersimust often~payvfor‘tﬁe
fallures ‘of yesterday S technology - for what may have been yesterday s

state-of-the-art disposal methods - as they are judged. by today's

standards.

The combination of strict liability, deletion of ali bet the most
limited defenses and joint andlseveral.liability virtually encodrages
»earelesSﬁess among unscrupuloes or finaneiaily troubled yaste handlers.

, They can be relatively certain that joint and severaI'liaeiiity will
‘enable plaintiffs‘to'find,someone else to pay forfcleanupvofva waste

site;A perhaps tﬁe transporter, andther'generator, the disposal site_ owner
or:operator, a subseqaent owner or opetator, the state or'an ensuspeeting |
municipality. ‘

The expense of proving oneself innocent in an allegation of joint and
‘,severaljliabilityvmay run into thousands of deliars, yetbcourts_too often
find that, with no other paying defendant ayailable, they must rule a
Mminimal” defendant jointly liable for the fuli’cOSC.of‘damages. Insnrers
faeing such vagueband uncertain standards must evalﬁate‘the7merits of
providing this type of coverage at all. In recent months,‘manyyhave
withdrawn from writing environmental insurance aftet finding the system
too unstaEle to predict, or to price. To do etherwisevin’the current.

market and tort liability situation would be irresponsible to other
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poliéyholdets in’too uany/éasesij insurers"afe'being'told‘by'the“courtsv_
' that regardless of pollcy language, age of the pol1cy or the spec1f1cs ofif-'
the 1nc1dent, they must prov1de coverage.d{f

. When soc1ety flrst focused on env1ronmenta1 pollut1on, 1nsurers
responded with addlttonal pollcy language to cover the busxness'v
“communlty s 11ab111ty for thlrd party damage caused by sudden and
acc1denta1" dlscharge of.toxickSUhstances';n'thefcomprehenSive-general
’u11ab111ty (CGL) pollcy.; insufers.iater’develooed the environmental
vlmpalrment 11ab111ty (EIL) pollcy to cover damage caused by some gradual
'vpollutlon ;nc;dents. As~pollutlon'llab;lxtytcases were lltlgated,;
however, in New Jersey'andﬁnatiOnuide,bcourts:intefpreted policy language‘
ﬁtotcover:damagehinsuretsfneve; intended‘to_cover;‘and'for.whiCh_they»had
not-collectedipremiumss | B | | -

| iegisiators andbcourts eontinue to viewvinsutance‘as‘a "deep pocket"
’funding mechaniSm for cieaning4ub‘ooiiuted‘sites and compenSatingfthosen

- who ailege harm from toxic substances; inSutance,;howevef, is a businessh
.fuhich cannot survive as’a:mechanism,for'testtucturing‘societyvand”curing
Cdes ills, | S
The costs to 1ndemn1fy many mun1c1pailt1es, towns and other local
efentttles; as well as bu51nesses, have rlsen to the point where they are
\hsuch h1gh rlsks that 1nsurers”are not able to prov1de coverage at any
“prlce. | Indeed somehcommunltles ‘can no longer affordrllablltty ;nsurance
'.:ntemdums and,may have‘toicut municipaldsefvices tohretain'viahle :
d’insurance. 0ff1c1als throughout the country say they are belng swamped by
"a surge of llablllty SUltS and multl-mllllon-dollar court Judgments are,

stra;nlng their,budgets;,forclng'cutbacks ;n serv1ceshand in some cases

: ;gqu
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threateniﬁg Bankruptcy. .Many of the most devastatlng sults result from
damages caused by pollutlon. A | | |

Mun1c1pa11t1es, up to now, have desended on thelr insurers to supporf
them when they face large losses, but 1nsurers can no longer prov1de thls
serv1ce. Relnsurers have w1thdrawn from the Amerlcan pollutlon 11ab111ty ,
"1nsurenee market,“and w1§hoe; reinserance, there>c3nﬁbeeno 1iab}11ty
» inéurencef ‘Reinsﬁranee provides additional_coverage capacity necessary
‘_for primary insurers when they accept largebrisks; qureign reiesurefs‘
have withdraqnefrOm,the market.specificeiiy citieg burvuﬁsfabie liebility |
system. American reinsurers afe'being foreed By theif la:ge_uﬁdefﬁriting.
vldsses‘to follqw‘suitQ As long asvour tort‘system‘continues to‘seek, find'
and penalize those with perceived deep pqckets;‘reinsurers will ﬁot make
reinsurance available}for risks wich_esvirenmeetal:overtones-

In meﬂyleou:ts, strict, joint and severel 1iabilit§‘is‘appliedf
retroactiyeiy to a "deep pocket" defendant -- one‘who has iﬁsurance.'kThe
‘retroeetive applicasion of liability compounds the finascial impact'be;he
~on New Jersey busieesses which may produeeehazardous‘bf-products,
municipalities which own, operate er license Iandfilis; and their
insurers. The bfoad'appiication of retfoac:ive lisbility yill not
neeessefily'leadito the cleanupvof New_Je;sey's environment, but it meﬁ be
additionallmOtiYation'for BUSinesses to‘locate:outside the state, B

~The Alliance believes that non-negligent persens_should not be
reduired to pay for the negligent acts ofvothefs.- We‘support a»system of
'seve;al liebility‘instead of a strist; joint and several system,'so thet o

each party is respohsibie only for damages attributable to their own
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actions. lnetjeint‘and several liability~System:impcses'unneéessafillegal
and insutance costs’onvrelathely‘innocent_carties. A "'ointly" liable
'defendant,‘regardless cf degree of fault,”could.bc fcrceditc pay'an.entireb
5udgment if’there are~no othetvknown'of anallable-defendants ot'etner
' defendants do not have the ab111ty to pay;. | |

| The 1mp051t10n of strxct, joint and several llab111ty, thus, d1rect1y
affectS‘lnsurers ab111ty to provide coverage to mun1c1pa11t1es and
businesses deallng with hazardous materlals;d Insurance is a‘mechanlsm to
,spread rlsks.“The premium for a pollution llability insurance pelicy .
‘ should be determlned 1nd1v1dua11y by pollcyholder. ~Insurers consider éhé
tox1c1tylof the substances handled the safety measures applieddby the
potent1al 1nsured'and the insured's claims”experience.

'However; under the court decisions‘citedipreviously, these factdrs,
- .are becomxng 1ncreas1ng1y 1rre1evant. Liatility exposure, vety simply, is
becomlng unllmlted. If insurers were mandated to cover such rlsks, they
“would be reQUited’to dlvert valuable capacity now used to provide
essential insurance covetage elsewhere; And, whatever coverage remalned
available would Be'farhmore expensive; Thus; a-jolnt and severalv
‘liabllity’system penallzes all'ef us for the negligent acts of a few.

| lTexic and haZardous wastes'are by-prcducts of today's standard of

living. Disposallof tcxlc‘andvhazatdons wastes and clean up of waste
sites is our‘prdblem as a society.‘:It‘is better addressed from a social
nefspective than‘asvan insurance problen;“Thevenuircnmental problem is so
large it'demands cteatiue-solutions,‘and'thellnsurance industry is willing
to partlcipate‘inftne seartn for answers, but not wllling to agree to

potential unlimited liabilities.
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Insurers are fac1ng‘the threat of those unllmlted 11ab111t1es.1f they -
‘ accept new pollutlon rlsks, and 1051ng much more than ant1c1pated in
l1t1gatlon costs and unexpected coverages read 1nto old pOllCleS by the ,‘1>
courtsrv Most 1mportant the env1ronmentils.not gettlng cleaned up. The;
orlginal threat remains and continnes to grom. | ‘

'lThere are several effective ways to deal-with thiskdisorder in;New o
Jersey, 1nclud1ng leglslatlon to achieve tort reform. Simpldeetting np a-
mandatory rlsk sharlng mechanlsm to force 1nsurers to prov1de coverage to -
munlclpalltles, waste handlers and schoolﬂdlstrlcts at art1£1c1a11y low :

‘rates willbnot‘cure.the underlying causesvofpthe problem. .

Those who favor this approach point out that these mechanisms will®
easesthe problems”of cities and towns‘by allowing them t0'readily Suy'
‘insurance;_ But the'relief would‘onlytbe‘temporarf because mandated |
-poollng mechanlsms for 11ab111ty insurance in and of themselves do not
address the underlylng problem. They do nothlng but treat the symptoms ’
-and postpone dealing wlthlthe rnstabillty in 0ur‘c1v1l Justlce.system.

Longer’lasting solntionskwhiCh could help restore stability to the
liability inSUrance market lnvolve changes in the tortlliablllty system.

. We offer the followlng spec1flcs. | |

o Direct mun1c1pa1 pollutlon liability clalms to an arbltratlon
panel.

"0 Modify the doctrine of joint and several liability to cover

~only damages caused directly by an insured.company or
governmental body, instead of making partially responsible
parties potentially liable for all of a judgment because it is

thé deepest pocket in the neighborhood. There are those who
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argue that JOlnt and several has been part of the legal system
for hundreds of years.i But 1f age were the only crlterlon for a
"doctrine's validity, taxatzon’w1thout representatlon, debtor s
'prlson, contrlbutory negllgence, and the doctrlne of soeverexgn
1mmun1ty should never have been abollshed. Accordlng to the
July, 1985-1ssue»of»the American Bar Assoc;atlon Journel, New
Hampshdre end Vermontﬂnaveiaboirshed‘joint and seﬁeral |
liability._.Other'states, suen es,Neveda,,TeXas, Indiana,‘
Louisiana,tOregon;'Pennsylvanie, Towa, and Oklahoma haVelplaced
llimitetions on tﬁe doctrine. in:an effort'to,make its |
ienv1ronmenta1 11ab111ty laws more reasonable; Minnesota recently
,deleted prov151ons whlch retroactlrely applled joint and several

11ab111ty in 1ts Superfund Law.

"Establlsh a threshold for tr1gger1ng pa1n and sufferlng sults.

The threshold could be set at $2500 or hlgher in 1ncurred W
- medical expenses plus a requlrement that there was permanent‘
 disability or disfigurement.

Cap recoveries against public entities by occurrence. At least

28 etates have piaced some kind'of limit on damage awards
agalnst c1t1es, averaglng $150 000 for each person 1nJured and
$350 000 for each ocurrence.

'Establish a slldlng scale for ettorney‘s fees for pleintiff's

counsel to discourage frivolous'suité brought under the .
temptation of contingency.

Allow submission of existing collateral sources as evidence in

pollution and municipal liebilityicaSes.
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o Requite_the discibsure’of attorney's fees, both to the plaintiff -

and to the court.

The éeéds'of the current liability iﬁéu?anée prbbiemvhavé been
‘cleariyhvisible for sOme‘fiﬁe,_ The Alliance has f;eqqently presented'.
Zthese.solhtions tb ﬁhisbaﬁd other'législaturéé as opﬁions fb::preventiﬁg’al
cfiéis.r We may noﬁ‘have.reached thé érisis,pointvwhere'remedial‘tqrtA; 
reform measures cannot wait. |

The'increaéing magnitudé ;nd frequency éf‘iawsuits,is difficult‘for
munitipalities,‘ménufaﬁturérs and their'inﬁprers to‘beaf;_ These tfends
reflect the génerai perceptioﬁ that insurgd organizations‘and govéfnmehtf
bodieé are deep pocket defeﬁ&ants. Aﬁd'that kind of peréeﬁtion baévcguéed'
courts to ekpand the scope of’iiability coverage to iﬁcludeveprsures
never intended by ipsurérs. Environméntal liability‘méy be the mqgt»_
kdfamatic example qf fhevcourts' libefal pdlicy in;erpretatipﬁs.

Liabiiity exposure is so large that séif-insgrange is possible'fﬁr
~only a few,Very large municipalities and industfie$. 'Smallef entities
don;t havé the finanéial,éapécity to.assume these riSks, ,Self-iﬁsurénce
‘pooliﬁg mechaniSmsvand Fetiprocals may temporarily help to émeliorate the
availability ﬁroblem; these déQices, again; do nothihg to address the
nagging and serious problems arising from the tort liability[systemfb

Insured government bodies, industries and individuals can reduce
costs by assuﬁing some portion of ﬁhe liability risk themselves. Consider

the use of appropriate deductibles for some or all lines of insurance,
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while retalnxng 1nsurance protectlon for clalmsvexceedlng a speclfled
B amount. | The proper use of deductlbles would dlrectly encourage lossv'

: control and reduce 51gn1f1cantly the 1nsurance P remlums which would be
efhicharged for "flrst dollar coverage., In the long run, ‘a successful 1oss
control program:will reapiahdouble benef1t: (1) to reduce accldents,
inju uries and pollutlon damages caused to‘1nd1v1duals or thelr rlghts; and
_ (2) to‘help hold down the costs‘of 1nsurance‘prem1ums.

Durlng a recent meetlng held by the New Jersey Insurance Task Force:
on Env1ronmental Issues, school boards and mun1c1pa1 representatlves
expressed a w1111ngness to worh on tort reform and immunity proposals in
: the leglslature as a means of helplng to allev1ate thelr present insurance
11ab111ty problem, |

t‘ In addition;hthe’Alliance'agrees wlth,the‘intent of S. 2545 by
.‘Senator John Lynch but we feel that the bill needs some spec1f1c changes
to be effectlve. To that end, we havebpart1c1pated 1n‘the formatlon;and
‘.dévelbpment of the New Jersey InsurancevTask Force OniEnvironmental

‘Issues, and fully support thelr proposals for munlclpal tort reform
‘thr0ugh amendments to that blll.-

1The Alllance of‘AmerlcanjInsurershsharesfthezconcern ofveveryone in
_Nen;Jersey about developments‘leadingbto,restricted insurance coﬁerages
and.a.lackfofbaffordablerinsurance‘protection. hThe property/caSualty,
olnsurance 1ndustry 1s deeply dlsturbed about the actions 1t has felt
compelled to take in llablllty 1nsurance llnes.‘ ﬁe 1ndeed welcome ‘the
,comm;tment‘of the affected pollcyholders»and public policymakers in
restoring thejlegal«and regulatory stabllity.neededvto provide a

responsive insurance market.
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STATEMENT TO New J ersey Envrronmental Impairment Llabillty “Ux AneEACE
Insurance Study Commission |
BY: ' Professional Insurance Agents of New J erSey

DATE: ~ October 24,1985

On behalf of the Professional Insurance Agents of New Jersey and the 8 000 agents
‘_ and employees we represent, thank you for allowmg me to. speak to you today
I would like to begin by statmg for the record that our association stands by the
position set forth by the New Jersey Insurance Task Force on Environmental Issues.
The Task Force report, released only two weeks ago, is the result of a great deal of ._
~ thought, research and discussion. s |
Our organization is proud to have been a part of this all-industry effort to develop
_ solutions to the yery real crisis we are facing in the liability insurancemarketplace of |
today. We believe itis the first time thlS mdustty has banded together in this manner,
- and we wholeheartedly support the ﬁndmgs of this group. |
| Since you have already received coples of the Task Force report, I will not
elaborate on its findings in detail. | |
PIANIJ continues to support Senate Bill 2545 and Assembly Bill 3073, respectively
sponsored by Senator John Lynch and Assemblyman Thomas Foy, with the Task |
Force's suggested arnendments. We believe they are a viable first step tovl/ard» thf: _
resolution of the insurance crisis facing public entities.
I would like to evmphasize.thelwords "first step.” While'we nrge the legislature to
‘enact this measure, we do not belieye it goes far eno‘ug‘h to totally resolve Lhe problem.: “

P.O. Box 98 .
Glenmont, New York 12077-0098
S§18-434-2111
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i However it 1s‘a begmmng, and an rmportant step toward ehmmatmg the.problems
', facmg mumcrpahtles and the i msurance mdustry in thrs state.

©As you are well aware, pubhc entmes are not alone in this cnsrs, nor is New Jersey -

umque “This problem is occumng throughout the country Small busmesses of all

‘, types, mcludmg day care centers, taverns, mdependent contractors and even small

| Marn Street retarlers have been unable to obtaln hablhty insurance coverage orare

,facmg astronomrcal premlurn mcreases -

The msurance industry has been blamed by many for thrs problem And whrle past
| pncmg practlces by_ms_urance »compames may have added to the problems we are now
facing, theyare not the sole cause'. S o | | -

* In truth, this country's civil justice system, with its inherent "deep pockets”
philosophy,‘is at the root of today's',crisis. We are‘,v "quite bluntly, a lawsuit-oriented
~ society, RS AN . |
| Recent court ~deci'Sions, inCluding Ayers vs J ackson Township, have op.enevd the
door even wider to md1v1duals seekmg compensatron from mumcrpahtles for pam and
_ suffermg due to envuonmental exposure
| These decrslons have held insurance compames ﬁnancrally liable for exposures
: Wthh were never contemplated when they decrded to insure the mumclpalmes
' As stated before, the problem goes well beyond municipalities. Many bars and “
taverns across the state -- 1ndeed the country -- have been forced to close their doors
| due to astronomrcal premium mcreases or a total lack of avallable insurance from any |
- source. Why? Because ms‘urance’compames cannot afford to write the coverage, due
to the." enormous exposure‘ inherent in thrs type of business -- ,again as the reSult‘ of ,‘

recent precedent-setting court cases.
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‘The problem then lies in our nation S c1v1l Justice system As long as md1v1duals ; |

are free to seek unhmited fmancral rewards for pam and suffermg clarms, and as long RS

- as the courts continue to award mllhon dollar claims payments msurance compames -
will be unable--to afford to write coverage .for any business or entity with a hrgh-rlsk o
' exposure

We therefore believe that ultlmately this Comm1s31on should address 1tself to :

. s1gmﬁcant c1v11 Justlce reform And we believe 1t must urge our Congressmnal

| Representatives to take actlon in Washmgton as well smce the problem we are facmg
greatly exceeds New J ersey s borders .

The followmg proposals appear to be masonable' propositions to whlch PIAcould
give formal support: a penalty for'bringing' fﬁvolous suits; an end to the doctrine Of o
| joint and several liability; vvand stru_ctured settlements wherein judgments awarded to
mJured persons with a long term disability_would,bepaid out over their life
vexpectancy-. = - | | |
- However, in general PIA would have difficulty with proposals which might tend to '_
| " selectively-res'trictaccess to full recovery}fo_r those individuals injured by ne‘glig‘ence. )

i_ In closing, 1 would like to comment on 'seve.ral of the proposals raised at earlier
,hearings of this Commissiont , | | |

' ARepresentative Florio .last week proposed limiting liability of environmental - B
| clean up contractors to neghgence dunng the work performed PIA could support this
: proposal, since parallels the changes bemg addressed in the Foy/Lynch blllS for
mumcrpalities | |

Commissioner Gluck has suogested the formatlon of an insurance pool for all

problem 11nes of commerc1al insurance, backed by governmental ﬁnanc1al guarantees

an



: ora reinsurance»progr'amf "‘
PIA has hrstoncally opposed poolmg mechamsms In partrcular, we oppose |
' unregulated pools especrally 1f the pools are backed by government financral
> ‘guarantees A pool made up of rrsks whrch are probably far more. susceptrble to clarms -
- and Judgments than the average nsk is doomed to have extremely poor experrence o
E g Eventually, such pools wrll need a barlout, whrch m the case of government-backed
| ) ‘pools would ulnmately be pard for by the cmzens of tlns state. |

PIA has also hxstoncally opposed government mvolvement m msurance However |

S 1f govemment-backed remsurance for the commercral market would rmprove |

avarlabrlrty, our assocratron would def'mrtely revxew thrs stance . f

- ! In conclusron I would hke to state that PIA does not have a closed mind to any |
B potentral solutron to tlns problern We hope to help effect a solutron through our

: 'mvolvement in the all-mdustry Task Force, and through mput to pohcymakers such as

» thrs Commlssron

Thank you for your trme



NH“QNHL ARUORIJI' A..»O IATION INC

ROBERT FELIX

174 Route 101

xecutive Vice President S | ' Bedford Station - Box 238

Bedford New Hampshire 03102
.(603) 472-2255

October 14, 1985

- Environmental Impairment Liability
Insurance Study Commission

Ms. Denise Drace

‘NJ Office of Leglslatlve Affalrs
State House Annex

Room 305

Trenton, NJ 08625

,Subject: Env1ronmental Impalrment Llablllty Insurance

Gentlemen:'

The National Arborist Association, Inc., a national trade :
association of commercial tree service firms wishes to be included,
- in the record representing our many member firms in New Jersey
who apply pestlcldes commercially.

L

RF/bb

The casualty insurance industry has seen fit to eliminate coverages

for gradual as well as sudden or accidental pollution or contamination

liability that a commercial applzcator of pestzczdes may face.

This deczszon is based on the broad spectrum of the exposure rather
than the merits or risks of individual zndustrzes.~

The tree care zndustry applzes extremely»dzlute solutions of pesticides.f

The tree care zndustry uses highly sophisticated technology and deszery,
systems to apply pesticides to target areas onZy .

There is no record to show that application of pestzczdes by tree

. service firms has resulted in Zzabtlzty insurance claims.

Accordtngly, the insurance zndustry should be required to assess
each risk in the tree care industry individually and provide )
environmental impairment liability coverage at a cost commensurate

‘with the risk rather than arbitrarily denying coverage to all.

Respectf'lly'sgbmifted
) .
NATIONA ARBORT/T ASSOCIATION INC.

" Robert Felix .
Executive Vice President
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