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SBMTCR RA1IIH> LESNIAK (Olaiman): Ready or not, here we cane- Let·· 

me first announce that the Camlission will be meeting in executive 

session after today's testi.nony, to consider reccmneooations that we 

have been discussing during the week .. 
At this time, I would like to call up the first- Oh, by the · 

·way, we had originally. scheduled Alfred Slocum, Acting Public Advocate 

of the New Jersey Department of the Public Mvocate, but he is 

wiavailable at this time. He will be testifying a little later. 

The first- Oh, he's here. Oh, okay. a:>bert Mason, EPA 

Specialist for .the Office of Waste Programs Enforcement, United States 

Environmental. Protection Agency, Washington, o.c. Mr. Mason? 

He's not here. Robert Mason? Okay, we will now call Drew 

Karpinski, Chairman of the New Jersey Insurance Task Force on 

Environmental Issues. 

This is the testi.nony -- yoo are going to recrl this, Drew? 

(laughter) 

SENATOR Gl\GLIANO: Can you give me five . minutes, · Ray? 

(laughter) 

. DRBW KARPINmCI: '!hat is just the overview; we have the total text 

here. 

Senator Lesniak, members of the Canmission, thank you for 

giving us the opportunity to be here this morning. My name is Drew 

Karpinski, · and I. am an insurance agent and broker: president of· 

agencies in Parsippany ano Morristown; and Immediate Past President of 

the Professional Insurance Agents of New Jersey. I am here this­

morning as Chairman of the New Jersey Insurance Task Force on 

Environmental Issues. 

This group, the New Jersey Insurance Task Force on 

Environmental Issues, was formed not CNer the past few months, but back 

in February of this year. It was a result of a fragmentation within 

the insurance industry in which a lot of people were doing a lot of 

work in different quarters, and. those efforts were not being 

coordinated. As a result, the industry felt that it would be helpful· 

if a single group were formed, such as a task force which w:mld serve 

. to bring all of this information together arrl hopefully present a 
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broader, ioore canprehensive picture of the perception of the insurance 

industry am of the envirorwental liabilit:y problems that exist today. 

so, back in February of 1985, this Task Force began to meet. 

The Task-Force consists·of several .oi:ganizationll3: the.AA! al¥3 the AIA, 

which are the two large ccmpany associations; the Professional 

Insurance Agents of New. Jersey; th~ IIAW, the imepement agents' 

association; and representatives £ran four o::mpanies that are 

praninent int.he State of New Jersey, in doiDJ a -substantial amunt of 

business here, namely, CIGNA, Crl.ln and Forster, Firemens Fund and · 

Selected Risks. 

The purpose of the group is to provide research and education 

arrl develop several canprehensive - position papers regarding the 

problems that we face today. working since February, we have ioost 

recently developed two statements. The first one is a 1985-86 survey 

of environmental pollution legislation and regulation, and I believe 

you all have a copy of_ that. In cddition to that, we have a position -

statement dated October, 1985 concerning New Jersey Senate Bill 2545 

and Assembly Bill 3073. That statement also concerns the Tort and 

Claims Act and the liability of public entities. You should also have· 

a copy of that. 
To get into ioore of the detail of what we are doing, I would 

like to now call on Jeff Klein, who is to my left arrl who will fill you 

in as to what the Task Force has been doing, and sane of the 

information that we have for you this norning. Jeff? 
JEFFREY KLEIN: Thanks, Drew. 

· We had to start saneplace, and because the bill introduced by 

Senator Lynch and Assemblyman F<:ff was receiving so much attention, we 

decided to focus on that bill first, and to answer many questions that 

various groups like the League of Municipalities, the Department of 

Environmental Protection and the Governor~s Office had concerning the 

insurance industry's position on that. 

SENA'IOR LESNIAK: Excuse me, Jeff. For the record, you are 

with the American Insurance Association? 

MR. KLEIN: That is correct. Associate- Counsel. 
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· .. The Task ForCE! ~ just to fill .in scmething that Drew. saiq _;_ 

is not a lobbying group, it is a . research ~p. · We d~ided to get 

· what sane people· would say are the best minds -- but we may disagree - · 

c11K>ngst ourselves abo~t that~ in ~ ~mustey to sit down, .am :Look•~-;' 
the Tort Claims Act and the envirc:nnental statutes such as th~ Spill< 

· Fund Act, the~ Major Hazardous Waste Facilities Siting __ Act, a.Di the ·-

. other New Jersey statutes which are en\Jllerated __ in. the survey that • -· 

. have· before you, as an anthology -of all the relevant statutes that we 

think must be examined am this camdssion Should take a look at. 

But as_ I said, to start saneplace, this bill. was introduced 

in responseto growing ooncerns aboutpoliution availability forpublic­

enti ties in particular. · we examined this bill ayer the · course of the 

summer, and we have cane up with sane oonclusions •. · I summarized them 

in a SUIIJllary statement wich is the secom piece attached for you; I airi 

not going to read fran it here, .I have asked that it be entered into 

the· reoord. There is a ,much ~arger piece, approaching the .size· of a 

legal brief, if you will,- whi_ch is attached as well. 

Basically, the Lyhch bill is canpos.ed of-. ·· Senate 2545 is 

canposed of three major canponents and attempts to make three major 

· changes with respect to the tort standards for public entities. In 

section one, it attempts to create an express negligence standard by 

- which a municipality's negligence oould 1:>e governed. iri court actions. 
. . 

· Number two, it -attempts · to create a_ stat~of-the-a.rt defense which_ 

would enable public entities to assert that they used · the best . . . 

· available technology at the time, as an aff itmative defense in any such · 

action. · Arrl thirdly, it attempts to create a several am apportioned 

liability standard as· opposed·. to what we view nCM as a joint. and 

several standard applicable to public entities. I' 11 get on. to a 
definition of each of -those as we go through.the three pieces. 
. . .. ., . . . 

Section one, in its attempt to crec;1te a negligence standard, -

uses the term "unreasonable" in· its scope, and· we have sane ooncerns 
. . ~ . . . 

about that. At first glance, the industry's reaction to that_ bill was 

favorable because municipalities could otherwise be held to strict 

liability under sc::ire of the environmental statutes. ~ lookitl:3 at it 

again and on further research, Title 59, the Tort Claims Act, and. 

3 



. . ', ' 

Section 59:2-J(dJ, expressly pr0'7ides that the standard for a .public 

entity and discretionary actions are that they will not be held liable. 

for those actions unless a court determines that they were palpably 

unreasonable. 
. . 

Putting those pieces t.pgether, we feel that the bill as 

presently drafted may pr011ide less protection for public entities 
. ' . . 

· in pollution cases than in other normal · tort cases, such as those 

involvi03 negligence developed as a result of actions by policeoon <>r 

firemen. 

Arrl if we are talki1Y1 about availability problems, and we are· 

talking · alx>ut strengthening- If you go fran the assumption that, in 

order to improve the insurance environment.· in .· this State, there. have to 

be certain reforms .of the tort. standards·· -:- and we will get back to · 

that assumption later on - we believe .that. this may be a step back, 

albeit unwittingly, and we suggest that section of the bill be exempt. 

However, we don't believe that a switch baek, on further 

research, to palpably unreasonable would be sufficient. The problem 
. . . 

here is that although the Tort Clairn.s Act says, by its own nature, that 

it governs actions against public entities, we have reviewed many of 

the . environmental statutes including . the Spill · Furrl . Act, the 

Environmental Cleanup Responsibility Act and the like, and 

based both on cases whid1 we have seen in New Jersey aoo treoos we have 
. ' ' . . . . ; 

seen in other 0 states, we believe, if it hasn't happened already, that 

any day now, a court could determine that the liability standards under 
those environmental statutes would predaninate over any standards in 

the Tort Claµn.s Act. Aoo' aS> cl re.suJ,t of that, public entities 

themselves, which are def in~ ~i6h are. included in the definition 

of person or owner or operator inmany of those statutes, by the way -

that public entities would be found to. be strictly liable, that is, 

liable without having to have proof of fault or causation; aoo that 

they could be found joint and severally liable, meaning that any one 

defeooant could be liable for the entire scope of the damages of 

another defendant who was unable to be reached because of.bankruptcy or 

other purposes. 
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. . 

SENA'IDR LESNIAK: Jeff, let's correct·· the recot:"d. Strict 

liability is without regatd to fault, but yoo still have to prO\Te 

·causation. 

MR. KIEIN: Okay. · You're correct. 

SENA'l'OR LESNIAK: I know it was a mistake;. I just wanted to 

clarify it for the record. 

MR. KLEIN: So, we have reviewed the bill and based on tg()$e > · 

concerns, we think the only way municipalities could be affotded 
greater protection than they have now, is a form of limited sovereign 

inmunity, whidl was discussed an:l mentioned by representatives of many 
of the municipalities and others at the first hearing here, October 2. 

We have suggested language to that effect on page 5 of the executive· 

summary; that is, a public entity or a public employee would not be 

held liable for arrJ injury unless it was grossly negligent, or the 

pollution incident it was involved in resulted fran grossly negligent 

noncanpliance with any Federal, State or local law or regulation. 

We know that many in the Legislature will have questions 

about that, but the whole approach we are tryi~ to take in this Task 

Force is to present to you the optimum and the most necessary changes 

that you could make to improve the tort climate as· it affects public 

entities. 

I also want to say, before I go further, · that we do not 

intend to stop with this bill, nor do we, as members of the Task Force, 

view· this bill as an end-all solution. It is a piece of a larger 

puzzle; hopefully, in the context of these hearings, it will be 

addressed within the scope of a larger set of recarrnendations by this 

Coornission. Any one bill or any one proposal by itself will not solve 

the problem. ·We have tried to make that clear to all we have spoken to 

down here, and in other places here in Trenton; and we hope that is 

recognized here today. 

The second aspect of the bill which we address concerns a 

state-of-the-art defense. There was a case in New Jersey several years 

ago, know as · the Beshada .• case, which was a State Supreme Court 

decision, I believe. Basically, what it said was that drug 

· manufacturers would be unable to assert that they used the best 
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availabl~ knowledge ~ tecflnology at the' tpne, by virtUE! •of the fact .. · 

.. that•· they h~. put ·a pttihicit into•··~• *ket:places.tujl har·to suffer the•. 

consequences for it. .. 'ltuit> deeision wa~ .ove~liled; at least on its . 

.•. fa~,. bY ... ·a.'l~tet •.. mse,.·~idli'~·':c1~., •. :.am"'wj.ll.·, ... ~i.s~s:·1ater,Jf:l~'.::i;::.·· 
· test:unony, for . the · AIA ~ Feldman v. · Leder le Laboratories. . For reasons · 

. . . . . , . . . -.: . : '· .. :.. . . ··. . · ... ·· \ .: ,· ,: . ·.. ' · .. 

I will express theri, we think tnat ', case ·~ ~cy narrow, am that the ' 

:i:i::.~ ::t-:..~:;r~~go6:::T9°:=i ~: 
', ,'. '.. ehtlties; lt deals Witjl .~ ·mcmufacturer~ •. ·., But. again, beeause of the 

.. ·· .. · .. unci!rtai~:-•jlidlci~ 'climate, :we ate sug~sting that the i,ynch bill, 

· .. Senate 2545, · goes a · step in' the righf dir~ction, . in providing such. a 

defen1;3e, with one change£ public entities are not as· sophisticated as 
·., . Exxon~ or ot:h~r drug or: chem{c.a1· defendant$ •. we don't know. if a pure, 

~echnical, stat~f-th~~ def~se .woul~ be either workable or helpful.· 
. to ,them, so· we are :';sµggest:i,ng .. that, the .bill be amended to permit 

inunicipal.ities a@ oth~ publj.c entities orµ.y tQ. assert that they did 

everything they could: tc>i canply. ~i th existing Federai, State and locc4 . 
requirements that were 'in effect at the time.• :· SO, if a public entity 

· <XJIIP1ies with .$1:.ate DEP :requb:ement:s, ·with respect to gene;ration or 

• transportation of waste, am that· it.· canpl-ied with· -the requirements 
fully at the tiln~, it should ~ able to :as~ert · tllclt in a subsequent 

court case. ·.. . . . 

S~IDRGAGL!ANO: ·Is it all right to interrupt? 

SENATOR tESNIAK: Oh, sure- . Please •. ·· 
MR. .KLEIN: / I;' ll go on fotever, otherwise •. 

· SE~··.GAGL!ANO: ·.··~ .. ·you, ·1-b: •. Chairman·. 
. . .... ' . ' . ' ... 

. . .· . _ Let's' say you, are talki~ about~- . I . t:hink you are talking 
, about. a )?cltallei to the · stat&-of-th~:art . defense, on·. :a municipal, 

<county 9r authority level, :right? 

·, ,'.'MR. KLEI~: '!bat's right; 

SENA'IDR GAGLIANO:. ·Sane kind e>f governmental entity. How 

would. you couch that? ~uid you say- I thi~ yo\l,explained it; but ·1 

would_ like alittl~oor.e detail/ because !'think that is an- i~teresting 
; ,• . 

point.· Yoo are going'to say 'that, .if at the. time-- Let's say, for 
example, the · .. municipality . allowed a · certain · type of construction 
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through their town. Let's say a sdlool board. A school board provided 
I 

a certain type of construction in a new school, ~ich,. 10 years later, 

was discovered was very hazardous, carcinogenic-- whatever you want to 

call it, especially to the children. You are sayiBJ that in that 

circumstance, if the school board had gone through all of the 

procedures in purchasi03 the equipnent or ~atever it was, checke:I it 

out carefully and found it met all the requirements --- they had done 

everything that they• could do, so to speak, within the guidelines as 

they knew them -- and then, if a suit starts 10 years later, and this 

carcinogenic i tern was in the school all that time ~ was causing 

damage, that would be a defense? Now, would that be an absolute 

defense? 

MR. KLEIN: I don't believe, under those circumstances, it 

should be an absolute defense just because there may have been 

circumstances which came to the attention of the entity, and if they 

did not take any corrective action--

SENA'roR GAGLIANO: No; no, they removed it immediately, but 

during that lO year. period, allegedly, students, children, teachers or 

whatever were injured by this. How do you weave it into a defense? I 

mean, does it becane an absolute defense? D:>es it becane sanething you 

could not even testify to, at a subsequent hearing·or trial? 

MR. KLEIN: The way we envision it, Senator -- an:l there is 

an insurance perspective to this -- is that it would be a defense that 

is pennitted to be asserted, that it not be an absolute defense but 

that it could be discussed during the course of the trial and asserted; 

and recrl into the record aoo be able to be con1::.radic.ted by the opposing 

side. But not--

SENATOR ~LIANO: Okay. All right, so not an absolute, but 

a separate defense which the municipality or school board or whoever, 

could raise duri03 the course of the trial-

MR. KLEIN: '!hat is correct. We are not totally clear on 

this, but l guess it would alroc>st rise to the level of rebuttable 

presumption, if you will-- something to that effect, but sanething 

that could be rebutted, not an absolute. 

SENA'roR GAGLIANO: W::>uld you recommend using something like 

that, a rebuttable presumption? W::>uldn't that be m:>re clear? 

7 



MR. KLEIN: Fran a oourt perspective, probably yes. I would· 

. like to check with our liability experts to determine whether that .·. 

would be the better way to go. I am not too clear on what would be the 

best jooicial interpretation. 
SENA'IOR GAGL~: For example, I me~- :r have a situation, 

I keep going back to it becaµse it just irks me. I hai a building one 
time that I put insulation 1n. I pumped in the insulation, ard there 

was advertising arrl· everything that. said, "Non-toxic; non-this and. 
·non-that." About four or five years late1;', I find out that I have to 

rip out the walls am takethis. stuff out. '.Chat is what I c1I1 saying. 

'!he canpany went ~upt, so I can't even go after them, even if they 

-were aroum. But, I am concerned that. -we .make a clear statement, or 

tey to make a clear statement, so that several years later, if an issue 

like this arises, that the legislative intent is clear -- what we 

intended to do. I am not sure we >could do it, but I think it is 

important that -we ate clear on this statement. Maybe a rebuttable 

presumption is the best way to handle it. I don't know. 
MR. KLEIN: . Okay~ We will try to get back. to you on that. 

SENA'IOR. LESNIAK: Let me make sanething else-- another 

observation, senator. It appears to me, what is being presented to us 

· today is beyond a state-of-the-art defense. What I heard was that, a.s 

long as you canply with the State rules am regulations, even if there 

were better procedures out there, things that .reasonable people would 

have done but the State did not require-- What you are saying is, that 
ought to be an affirmative defense as -well. 

MR. KLEIN: Arrl the reason we are suggesting that, as I was 

starting to say before-- Public entities are not as sophisticated, and 

I don't mean that in a derogatory sense. I used to work for one - the 

City of New York --- al though sane would disagree. They are not as 

sophisticated as other. defemants. 'lb hold then to a standard, 

assuming that they had techniques and technology available to them at · 

the time, may just not be feasible in the real world. 

But what we are suggesting is, if the State DEP had 

regulations in place in 1981 that school districts arrl public entities 

had to comply with, concerning l::oth removal of asbestos, for example, 
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or dumping or transporting of waste in a ptlblicly-owned ·· landfill 
. : . . . . . . . . 

am_ if it· fulfilled its requirements - that it -be permitted to ~sert . 

.. that and be permitted to shOW that it did the best job it could at the 

time, and no m:>re. 
Fr~ an insurance perspecti~e~ both' with respect to public 

entities and others, · this is . important, · because when an insurance ... 

caipany is. assessing a risk, there. are certain·. parameters ~ . 

undexwriter has to go with, including, toi"- certain degi-ee, the track: .··. 
. . . . . . - . . . . . 

record · of a ·particular·. defendant, a record·. concerning other defendants'. 

. around it, certainly- But it is very important to note what ~t 
. . 

individual insurea•·s responsibility was, and we think it makes eminent· . . . 

sense,· and would help the insurance environment· greatly, if_ an insurer_, .... · 

were able to .underwrite a policy, and knowing its insured took the best 

took the best precautions that it could take at the time of ~ action 

in question. That policy would be easier to write, and probably ~re 

affordable.· to write, Without all of these other uncertainti~s caning 

into play, ~t I will discuss that.later. 

SENATOR LESNIAK: would you then want a coverage - an 
. . .. . ' : , .. 

exclusion for. those entities that did not cnnply with--
- . . . 

MR. KLEIN: That.is a good question •. Part of the function of 
insurance is to gauge a risk. If an insured is judged to be a bad risk· 

arrl if itsprenium is .at a skyrocketill3 rate, in many-instances that is 

because the. insurance canpany. does not feel that it Js a particularly 

good risk,· and there · is a reasonable likelihood there 'wUl be sane 

liability arising there. '!be . insurance mechanism is intended to weed 
out those who are not beill3 responsible enough. Bare of the problems 

we have with .tnandated markets or other suggestions that pop around the. 

country is that if we - are forced to write insurance for everybody, we 
are, in eff~ct, underwriting either criminal behavior, or very, very 

reckless behavior. 

SENA'IPR LESNIAK: Let me make one other camnent at this tme, 

since you mentioned. the. Beshada case am hCM it has been reversed; 

at least in a very· limited sense, and how you feel that .it may still be. 

applicable and could be -- Although it is a drug case, . it could very 
. . ' . . . 

well be . applicable to public entities, and you mentioned the 
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uncertainty of the judicial climate here in the State of New Jersey, 

am I an sure that applies elsewhere. 
. . . 

would you say that if ~is Legislature could bring sane 
. . 

certainty - even .if it were not t:o limit liability, or ·-r~uce 
• c' • •• ·,_• •' ••: •' 

li~ility concepts, but at least bring certainty into what your risJcs 

are - that .would at least. be beneficial in terms of beil'J3 able to 
. . 

assess those risks and price them, if you will? 

MR. KLEIN: I don't warit to get. into this too much now. As a 
.. 

representative . of the Task Force, I would rather-- Clearly, both 

reinsurers am the primary insurance carmunity are lookil'J3 to see what 
. . ' , 

· is happening in each and evecy individual state with respect to their 

tort systems, arrl the big problem, in environmental am other long,-tail 

lines,· is the great degree of uncertainty. We suggest that if. this 

State takes a close look a.t these types of iss~s-·· . again, there are 

. no promises that it . is going to change the market overnight, but we 

believe it will be a step toward improviD3 the insurance climate in the 

not-too-distant future.· 

to--

clear. 

There is a third piece to the Lyndl bill that I just want 

ASSEMBLYMAN MARl'IN: Ca.n I just interrupt? Just so I am 
I• understand·· ,the · concept · of rebut table presumptions, but 

outside of the factual questions, let's say that you do establish that 

you have met State "regs" and so forth. If a municipality reaches that 

level, boo would the rebuttable presumption be overcome? HCM would it 

reallydiffer,in fact, fran an absolute defense at .that stage? 

MR. KLEIN: · The only way· I envision that happenil'J3 is if 

· there was some evidence that subsequent. to the time of the 

construction, or dumping, that the riiuniciPality knew that the problem 

was there or was festering, and that new technologies. had becane 

available arrl new regulations hcd care down the pike. Arrl if that 

sanehow has a bearing on the outccme .of the trial in terms of whether 

damages have been worsened because of inaction over . ti.Ire, or sanethil'J3 

like that, then that should be permitted to be discussed during the 

course of the trial asa cause of action. 
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It could be, as I said, a scenario where there are changed . 

circumstances, but the public entity by negligence or whatever, forgot 

to do anything about it, or didn • t read the newsletter sent to them 

that m:>nth by the technical waste specialists in the division of waste 

management or whatever in EPA,· and that if that sanehow worsened the 

damages which were ultimately the . subject of court action, that 

sanehow, that should have to be addressed. Whether that is going to 

arise, am in what percentage of the cases,· I don't knoW and I an not 

prepared to say. 

ASSF.MBLYMAN .. MAR!'IN: Thank you. 

SENA'IDR LESNIAK: Senator Dalton? 

SENATOR DALTON: I under:stam your point, and I guess the 

insurance industry's point, that the nore predictable we can make this 

for the industry aoo the industry's uooerwriters, perhaps that will 

increase the likelihood of opening up the marketplace again. The 

concern I have is that when you have a public entity, that has a- is 

predictable as far as the risk, fran even an environmental standpoint, 

where you have no landfills within the municipality, either presently 

operating or old landfills, and that municipality still can not obtain 

general liability insurance - l then \11000er, well, you knc:Yw-- and 
. . 

listening to you, you are saying, "we want a predictable risk;" you 

· have a predictable risk, for the rrost part, aoo yet there is no one 

writing it. How do you take a situation like that and correlate to 

your statement of predictability? 

SENA'IDR.~GLIANO: It's called leverage. 

SENATOR DALTON: Well-

MR. KLEIN: 'Ihere are two aspects to that, and again, I "'10uld 

like to address that with my separate hat on, not representing these 

entities here because that has not been within the scope of our 

research. 

But there are t\110 items that are relevant to that, and one is 

that although pollution liability is a horror, underwriters are 

expressing a smaller degree of concern with res:pect to predictability 

of. many public entities with res:pect to the general liability 

insurance. And · that is for the reasons I will state later on: the 
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rising number of court judgments and court cases have made public 

entity insurance difficult, if not impossible, to write. .In my 

experience in New York State, where I helped setup a market assistance 

progran for mmicipal liabilities, four 11D1ths after that was set up, 
there seemed to be npre of an affordability problem than an 

availability problem. .The COl/erage was available, not .to everybOdy, 
but on a wider scale. than we would otherwise have believed, based on. 

reports we were hearing. But it was available at a mudl higher price 

than municipalities had been paying over the last several years._ 

. The secom thing, Senator Dalton, that we have to_. concede . as 

. an industry, which has been discussed by Congressman Florio and others, 

is that a portion of this problan is definitely due to the umerwriting 

cycle, which I would like to get into a little later on, and business . 

practices of insurers. we . take a degree of responsibility for this 

problem whicl:l has come about now, and is, in part, a result of sane of 

the things that have hap~ned, and that there is a capacity arrl surplus 

problem out there right now. We conceded that and we do not intend to 

shove that under the rug. And that is, in part, why sane of these 

C()llerages, particularly in ccmnercial lines, are becaning difficult to 

find. 

On the other hand, _the tmderwriters have told us~- and the 

figures of the industry show - that for 1984, the loss ratio was 152% 

for canmercial lines, .which means for every dollar taken in a premium, 

the loss has -been $1.52. Whether that is as a result of bcrl practices 

or bad court decisions -- I don't know where to split the line, but we 

think it is at least a gocx3 deal the result of huge damage awards and 

things like that which have been caning down the pike. 

SENATOR DALTON: I an sure we will talk about this ROre-­

MR. KLEIN: Yes. 

SENATOR DALTON: · --because I know you are going to get into 

_it in your testimony. But to indicate _that. the problem is mainly one 

of affordability aoo not availability really contradicts what we have 

heard fran the League of Municipalities, that we have approximately 50 

municipalities in the State that are literally running bare as far as 

general liability. If you look at Newsweek and Time Magazine, you 
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hear-- the first paragraphs of·. those· stories talk, aix>ut •the naked 
.city," •Qn a national basis~ · Aild I•· know· affordability is · a coricern, bUt:. 

availability is. also a ooncern, and i doh' t understand that, to tell 

you the truth. I an· an insurance agent, ·. am.·. if you ·are meetttJiJ · an. .. 
· uriderwriter's ~iteria, that criteria "being · predictability - being 

able to focus· in on a risk, am then jooge :what sort of premillll you are 

going to charge that risk -- I don't know wh}' we are in the state we 
. , ;- . ".. . ., 

are in. . . . . . - . 

For instance, · in a number of muniC:ipa1ities· in my. distriqt, .· 

. in the southern part . of the. State, . a muriicipal entlty or • a State 

authority in · our area, that doesn't even dump . waste ·· had over . a . 700 

increase in.their prenium, am yet their coverage has dropped by. 500\. 
'lhese types of things,even.for saneone wno has bee11 in the·industry·10 

years, are very tough · questions to grapple with, .an:J tough to 

understand. · 

MR. KI.BIN: It's very canplex, too. we are only. suggesting 

that it is a result of many causes, which I hope to delineate. '!here 

are. no simple answers. 

SENA'IOR LESNIAK: I would like to briefly camnent on two, 

Senator. 

It is canplex. One of the problems is;· again, that a lot of 

it relates to uncertainties. They write a general liclbility insurance 
.· . . . . 

policy, with certain exclusions that they believe are going to exclude 

a risk. Arrl then when a court canes alo03 am says, ''Well, you did not . . . . . . . 

exclude that risk," and it is sanething that you did not oost · in, you . 

are going to be payiD3 for it.. I think that is a problen that we have 

to deal with, because that adds only uncertainty to. the marketplace and 

ls only an extra cost that ought not to be., 

The·other thing is, again, in 6'.ir tort liabiiity system, even 

if·a municipality, for instance, does not·operate a landfill, but their. 
. . 

· garbage goes sanewhere, they could . be brought into a suit and held . . . . . . . 

canpletelyor partially liable for damages under certain circumstances, 

regardless of whether they operated that landfill or not. so, it.is--
... 

SE~TOR DAL'ION: . What I 'think I am heari~ is, you are . 

talking about the marketplace like · it is some hcmogeneous type of 
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entity. And yet, we have over 500 municipalities being able to obtain 

insurance, and approximately 50 unable to do so. '.that is the thing 

that I can not:;. square in my own mind. Is there a market out there, or 

isn't there a market out, there? Is there unpredictability out there 
· for ·sane, and not for others? 

SENATCR LESNIAK: '.that is an interesting question. 

SENA'lOR GAGLIAR:>: If I may, I think .it. is a matter Qf the 
, -

canpanies. Because I think- One canpany that I know of decidEd to 

pull insurance fran a fairly large area, a city, ard then they pulled 

the insurance fran a fairly small town - that just happenEd to be the 

same· canpany - and to_ the best of anybody's knowledge, there was no 

risk whatsoever in the small town.. There were a small number of 

people, no industry, no dumping; they never had even a garbage pit, let 
, , , 

alone a landfill, but I think the canpany made that decision arrl left 

this municipality naked, without coverage, just because that is their 

current policy.· I guess, really, the bottan line is that the insurance 

canpanies wanted to get . our attention, and that was one way of doing 

it. It is a graphic illustration of how to do it -- just raise the 

rates 1 ike crazy, then take the insurance away fran a lot of people, 

and say, "Next year, when your renewal is up, you are not going to have 

insurance, either.". '!hat got our attention. And I think that is one 

of the things they really wanted to do. 

SEm.'IOR DAL'IOO: Well, right or wrong, one of the things that 

.we have to do to get the insurance industry's attention, I think, is to 
insure · that - whatever we fashion, or whatever recormnendations this 

Ccmnission makes, there is going to have to be sare give arrl take on 

all sides. · And I think the insurance industry is going to have to give 

sanething, too, in at least providing a marketplace if, in fact, we can 

reach_ some general agreement. It is very difficult to sit up here and 

say, for instance, as one possibility, limiting a litigant's ability to 

sue, and then to go back to your district and still find people unable 

to obtain insurance. · I wish-· One of the things about the legislative 

process, and in dealing with sanething as huge as the insurance 

industry, is, I wish they all talked with one voice, but they don't. 

And the problem, however, is that we are here to make sure the industry 
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as a whole is out there providing insurance to the people that we 

represent. 

SENA'IOR LESNIAK: · I would say, though, Senator, that there is 

a danger if they talk with one voice, am that danger is obviously the 

conspiracy type of issue that Senator Gagliano alluded to. I think one 

of the things we have to look at is, are we creati03 the right 

climate? we have to make the right judgment. And if we do create the. 

right climate, arrl the insurance canpanies are not writi03 insurance 

when we can show that the risks are definable,. and that we have taken 

·· care of the the uncertainties that they talk about that do exist- If 

that does not solve the problem, then we are going to have to look at 

sane very serious measures to take with regard to the industry. 

SENA'IOR Gl\GLIANO: What is your next-- Excuse me, I thought 

you were goi03 on to your next p:>int. 

SENA'IOR LESNIAK: Yes-- Assemblyman Shinn? 

ASSEMBLYMAN SHINN: I've reaehed the point where I think the 

only thing I am sure of is that I am not sure of anything. we had a 

situation in Burlington County, with both a hazardous waste arrl a solid 

waste incinerator. We were in the p:>si tion to do a plan amendment 

either includi03 or excludi03 this facility in our solid waste plan. 

We set out a list of things that this particular applicant would be 

required to do to operate this facility within our county, including 

protocols of waste types that he intended to burn, a demand escrow 

account he set up so that our consultant could review his protocols 

that were submitted, fire alarms at our central ccmnunication, 

hydrocarbon emissions ongoirg analysis, et cetera. The last iten was 

environmental liability insurance, · and if he met those criteria, 

basically, he would cane into our plan; if he did not, then he would 

not. He was successful in obtaining a claims-made, $3 million 

environmental impairment liability coverage for that operation, which 

totally surprised me. I felt that was the area that we were really 

goirg to have problems with puttirg this on-line. I sat in a hearirg a 

couple of weeks ago and heard that the State was in a situation where 

it really did not have its normal $100 million impairment coverage. I 

think we were somewhere in the $2. 5 million area at that time, and 
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saneone was attempting to rectify that. I think sanebody is looking at 

a potential risk pretty carefully, am makil'J3 a judgment - In1ividual 

CC1Tpanies who are not hearing one voice, as Senator Gagliano pointed 

out. 
But I. think the window that we have to create is the window 

for the judges, because I think, for you to assess the liability, there 

has to be an llJ?I)er and lower limit, and probability of .risk, I guess. 

But that wimow we have to loqk through has to be one so . the judges see 
where they can go with their decisions. To follow that up, is there 

another state . that has been in a similar situation arx:i has addressed 

this problem? Do you have any experience in that, since you have nore 

of a national experience? 

MR. KLEIN: With respect to environmental liability? 

ASSEMBLYMAN SHINN: Yes, with respect to environmental 

liability. 

MR. KLEIN: .I have Patricia casey, our counsel for 

environmental matters ana•liability matters.in gemeral, and she will be 

able to give everybody an. idea as to what is happenirg in California 

and other states, and what we are doing on the Federal level. But 

clearly, and in response to sane staterrents made earlier in the 

hearing, we can say that the pollution liability problem is not 

confined to the' State of New Jersey. It is happenirg all over the 

country, to a different degree in some states tllan others, but the 

problem is occurring around the country and again for the same 

reasons. As .of now, underwriters don't believe it is insurable because 

it does not have any of the normal characteristics of insuranqe, since 

there are absolutely no walls - as I like to put it -- to the rocm. 

It is an open-ended thing, am. there is no way to . determine a premium 

or in any way, with any certainty,: to know .that the premium which has 

been collected will ultimately pay for the losses which are paid out, 

with any reasonable degree of CC1Tparison or certainty. So, this is not 

a New Jersey problem. It Iriay be exacerbated in this State because of 

cases like Jackson Township, which we have all beaten to. death during 

the course of these hearings, but it is an important case in terms of 

how insurance companies are looking at the market. 

' •' -·~ " . ,, ; ' 

16 



'!here have been ccmnents made by sane municipalities that 

they hcrlperfectlygood track records, never hcrl a major loss, am yet 

their insurance was either increased or cancelled, and that is a 

legitimate concern. I an only suggestir¥3 to you - although I an not· 

an underwriter, unfortunately; I am a lawyer, -- that part of the· 

factors that go into assessi03 a risk are not simply the existir¥3 track . 

r_ecord, but what may be caning down the pike within the very near 

future, because of changir¥3 environmental am judicial situations in. 

the State, with. respect to that risk •. So that is a piece of it -- that 

is in resi;:onse to a very likely concern. we are sympathetic, and I am 

not trying to downplay the concerns of the mayor of Park Ridge or 

anybody else, especially if you have hcrl a clean record, but the 

insurance mechanism is a little nore complex than just looking at what 

your experience was for the past~ years. 

ASSEMBLYMAN SHINN: One quick follow-UP""- Two things I think 

this Ccmnission is after is availability arrl affordability. The reason 

for my question about other states and their experience is that if 

there is sane positive experience out there, arrl if you could supply us 

with some of that legislation or some of your carments on it, that may 

aid in our review arrl pr03ress. 

MR. KLEIN: One thing we will talk about, for example, is an 

arbitration system that is beirg set up in the State of California, 

· pursuant to a July 1984 statute which provides for some out-of-court 

api;:ortionment, both in damages arrl cleanup costs. And that is the type 

of thing that would be helpful for this Commission to consider in this 

State. 

SENATOR LESNIAK: You are going to address that issue later? 

MR. KLEIN: Yes. 

SENATOR LESNIAK: Okay. 

SENATOR GAGLIANO: What is your third i;:oint? 

MR. KLEIN: Very quickly' the third i;:ortion of the Lynch bill 

attempts to provide specifically, in the Tort, Claims Act, for a several 

and apportioned standard of liability for public entities. 'Ihe 

language seems good on its face already; we don't have any suggestions 

for improvement other than to state our supp:>rt for it. Again, because 
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there are instances 1111here there may be several public entities which. 

have all used the same county landfill, and, uooer the hypothetical 

example that I like to use - which has happened and is very likely, in 

many states -· if one particular mlD'liCipality contributed, sanehoW, 

five or 10% of the ultimate waste that was put into this landfill, it 

could ultimately get hooked into payi03 the entire judgment or a .far 

greater share than it was negligent for. we are not talking alx>ut a 

drug canpany or private enterprise here, we are talkill3 about 

taxpayers. The well goes saneplace. There is no such thing as a free 

lunch, arrl all the other scenarios arrl things. we have heard over the 

last few years are true._ Somebody ends up paying for it, .and 

the taxpayers, through the mlD'licipalities, are payiD;J for it through 

higher insurance rates. 

so we think it is not only better fran an insurance 

perspective, but very logical that sane degree of certainty, some logic 

be put in this, arrl sare barriers be placed on a particular public 

entity being l.iable beyond the scope of its own negligent actions. 

There is no incentive under the current system, arrl we will talk about 

this later. If you are going to be liable for someone else's 

negligence, whether you did everythiD:J you could or not, what incentive 

is there for any defendant -- whether they are a public entity or 

anybody else -. to act as responsibly as they should have? Arrl an 

insurance company, in assessing a risk, wants to examine how a 

particular future defendant, or I should. say, insured, is acting, one 
.of the things they look at is how res:EX)nsible that particular defendant 

has been in doing what it has done. Arrl if ultimately, that individual 

or that entity will be held liable for things beyond its control, it is 
unfair to it and it is iln:EX)ssible to write, fran an insurance 

perspective. 

SENATOR GAGLIANO: Mr. Chainnan? 

Two . things.· I would like to know. your :EX)Sition on the 

statute of lilnitations that might be cranked into any legislation we 

pro:EX)se, and the second thing is, the limitation of liability in terms 

of dollars, either by way of a deductible amount or a high-ended amount 

in terms of the dollars that would go to each person. One of the 
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things that I thought about, even cxxning down here, was this Exxon 

problem in the last couple of days. If. they had not just sent out 

something that smelled like rotten eggs and gotten a few people 

nauseous, but instead, had pumped out sanethir¥3 that was lethal, a good 

part of your district, I guess, and Staten Island and New York would 

have been severely affected. So, I- That is a very current issue, 

but I am concerned about whether or not what we do with respect to the 

statute of limitations on the old stuff, am what, if anythir¥3, we try 
to do with respect to limitation on dollars. 

MR. KLEIN: Again, senator, I can't speak with my Task Force 

hat on because we have not addressed this, but certainly, as a trade 

association, we traditionally advocated fair statutes of limitation. I 

don't know what the current statute is in New Jersey; forgive me, but 

if it was a discovery statute, am it was frc:in a perspective only in 

the sense that you did not consider cases for which insurance was 

already written, and for which the time has already run, but. if you 

have some degree of certainty - 1 ike three years from the date you 

knew or should have known that you suffered a particular injury~ that 

is something the insurance industry can assess very well. 

With respect to caps on dollars, as an industry, I supfX)se we 
would certainly favor that. I guess it is a question as to where you 

draw the line and how helpful it would be. D:> you draw the line at 

$100,000; $500,000? vmo are you precluding by arbitrarily drawing the 

line where you are? And certain people are goir¥3 to get hurt no matter 

where you do it, as you know better than I. But certainly that also 

brings in a certain degree of certainty. caps for pain and sufferir¥3, 

for example, are something that we have been looking at; for those 

damages that are not econanic aoo which are speculative in nature. 

SENA'IOR G.Z\GLIANO: The issue of the statute of limitations--

I think this u:>ne Pine suit that is now pending -- I have been to the 

u:>ne Pine Landfill, I think most of us probably have. It is a huge 

landfill. They say that there are barrels 40, 50 feet deep uooer the 

garbage. It is traversed by brooks which go to the Manasquan River, so 

there is a question there of whether or not the toxicity is carried 

down through the leachate; but when you take municipalities, for 

19 



example, that may have dumped there 15 years ago, through a contract, 

aoo say that that municipality may be. liable for 5%, or 8% or 10%, it 

is totally speculative, the way I see it. The drums that were put 

there are probably all rotted out, aoo it is very difficult to · 
detennine~ It would cost millions of dollars,.· really, to figure .out 

whose .they were unless a chemical canpany n~ was right on the dnun, . . 

aoo then that still might have been sanebody else who filled saneone 

else's drum. 

So, I just wonder, actually, whether or not we should try to 

deal with that, am whether or not that would help the underwriters 
. . 

determine what their liabilities might be. I know that probably sounds 

a little far out, but I think the courts would have to at least deal 

with the statute of limitations issue. When we get to the point of 

being totally .speculative with respect · to saneone's liaoility for 

sanething that happened 10 or 12 years ago, I just wonder if we can say 

that the insuranc-e canpanies, or .the municipalities, have to respon::i in 

those circumstances. I am just putting it on the table, I don't know. 

SENATOR LESNIAK: I don't have an answer for that. That is 

sanething we will c-ertainly discuss during our deliberations. 

SENATOR I.ASKIN: May I ask a question? 

I have heard this conc-ept of caps on awards about 73 times, 

and I am not saying this.to be smart. I don't understand why insuranc-e 

canpanies care at all about caps, because you cap when you sell an 

insuranc-e policy. You say, "We will sell you $5 million worth of 
insurance," or $10 million, or whatever it is. You have capped by 

contract. Now, you are going to pay sane additional expenses for fees 

and costs, but you know what I am talking about. You are capping by 

contract, $0 I don't understaoo why insuranc-e canpanies care at all 

about this conc-ept of capping liability awards of damage awards. 

MR. KLEIN: senator, let ire give you one scenario that I read 

about that might hav.e been in the auto area, or whatever. They are 

worried about it because courts have, in sane instances, determined 

that the aggregate liability under an insurance policy per year . can 

sc:mehow be stacked; in other words, where . there is a· need to fin::i a 

deep pocket, that--
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· SENA'lOR LASKIN: '!'hat .. is fine, except that that could be 

·handied by good writiBJ am _good ·draftsmcmship~ '!'he insurance 0C>ntract· 

is the· cap. Now, if there had. been . inproper -interpretations on .. ·· 
. . . . . . , . . 

.·. ambiguous language, or even if the 'language· was not ambigll()US, if ~re, 

· had been impr~r · interpretations, contracts cap.·· And if they ~~-• 
. .. . 

written. well, that is the en:1 of that subj.ect matter.. I just don't.·. 
' ' 

unc:lerstand why insurance carpanies are concerned about ~ps. . '!'hat. i.s, ... ·••. 
jusf an a~ide: .it has nothiBJ to do. with what this .CCJnnissio,i ie/ 
ultimately' going to .. ·. do. - ' I just can't 'understand why insurance 

~ies talk about the cap issue when they cap by contract. 

SENA'lOR GAGLIANO: ·we11, I brought itup. 

SENATOR IASI<Ilk I don't mean this time, I mean generally. 

At all the meetings we have had, I-k~p hearing this. 

SENATOR.·LESNIAK: As ·we11, by the way-- · I an not that· sure 

that good draftsmanship· does work. I think we have seen sane· pretty 

plain language interpreted by the oo~rts as other than plain i~uage. 

·And· I think again,· that may_ be ·one of the responsibilities that we can_· 

get into, because we can state things .as public policy that the courts 

still can fool around with. But they are 9oing to have a harder tiine ·· ·. 

foolir¥3 arourxl with what we do as a public policy than with what. the 

industry does in teriits of contracts.· So, it is not always as simple as 

writirg a contract, Senator. 

SENATOR LASKIN: I know it is not that simple, but I learned 

_ long ago that you ~ite it right ~- w-~i-t-e; am then r-i;..g~h-t. · .. And 

I think that that goes a long way • 

. SENATOR LESNIAK: It certainly helps. 

· · MR. KLEIN: I just want to note for your information that the ··· 

paper we have here deals . substantially with. the first iss~J the . 

neglig-nce. issue. There are written papers which are being finally .. 

drafted by two other members of the T~sk Force on the state of : the art 

and on the negligence standard. I will make them available with 

enough copies to Miss orace. I expect than in very shortly. 

We intend, 'as a Task Force, to continue to meet throughout 

the .fall as fast as we can to examine whether we can cane up with any 
other recommendations for your use and• for .. the Legislature's use in 
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terms · of what should or should not be done with respect: to the other 

environmental statutes. we do not intem to stq> here, but I 

understand time is of the essence. we have been operating under that 

principle since we first met in May. 
SENA'roR LESNIAK: I.et me ask. you another threshold 

.questions. The reason you focused .on·· the Lynm··bill was not·· because 

you looke,d at this whole problem and said, '•We need to . do this, this, 

this arrl this." · Rather, you said you saw the Lynch bill goirt,J to the . 
Legislature and you said, "well, let's look at this and see if this is 

goil'¥J to do it''? 

MR. KLEIN: '!hat is ·correct. And we were asked by many in 

and out of government what our position . was on that bill, arrl we found 

that it was not a simple answer that we could give over the telephone, 

arrl that is one of the reasons Drew was gocx:i enough to help convene 

this group, and help us bang heads together and cane up with sane 

.answers. 

SENATOR LESNIAK: And you know my opinion. My opinion is 

that this problen · is much nore canplex than this bill, arrl even · the 

Lynch bill, would create other problems and other difficulties. 

Any other questions? Are you finished, by the way? 

MR. KLEIN: That's it. 

MR. KARPINSKI: can I add just one statement, Senator? I 

would like to mention that there are many insurance canpanies out there 

that, in these very difficult times, as the person in the middle such 
as yourself-- You have contact with the citizens of the State, as I 

do, as an agent, and I represent many clients includiT¥J public 

entities. In the discussions that are going on right now concerning 

the current state of the insurance industry, but one thiT¥J that I see, 
and r think it is ~rth mentioning here, is that while the problem is 

. ~ enorroc>us one, there is an attenpt -- ancl I can tell you this being 

in the middle and having to negotiate with our canpanies and talk to 

our insureds -- by many of the players to work with the accounts that 

they now write, and to provide an insurance product. It .is difficult, 

not easy, aoo most municipalities are not happy with the results; but I 
. . 

think one of the results that is encouraging is action in the State of 
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New Jersey. And I think the industry· is very pleased to see this 

carmission in existence, arrl very, very anxious to cooperate to the 

extent that we can, ~ich is part of the purpose of this Task Force. A 

carment that was made earlier that the industry is, in.many instances, 

splintered -- caning fran many different directions ...... here you see the 

industry together, many canpanies, producers, organizations. I would. 

just like to close by saying that we would like to work with you as 
closely as we possibly can, arrl be of<whateverhelp we can. 

SENA'IOR LESNIAK: I am glad you said that, because I would 

like to ask Senator Dalton and Senator Gagliano to meet with a 

representative of the industry and the League .of Municipalities to 

respond to the question that Senator Dalton raised as to why sane 
municipalities don't have. the problem, and why others do. '!hat may 

help us clarify sane of the things that we have to answer. 

Thank you very much. 

MR. KARPINSKI: Thank.you. 

MR. KLEIN: '!hank you. 

SENATOR LESNIAK: The Public Advocate has not arrived yet, is 

that correct? How about Robert Mason? Is he gone forever-- Ah, he is 

here. Please care forward. 

Robert Mason, EPA Specialist, Office of Waste Programs 

Enforcement, United States Environmental Protection Agency. 

Mr. Robert Mason, please? Mr. Mason, do you have a prepared 

statement? 

Kl3ERJ.' MAS::ti: Yes, I do. 

SENA'IOR LESNIAK: I think I have seen your testimony. You 

testified before a Congressional Ccmnittee, didn't you? 

MR. MA.500: Are you talking about the Federal level? 

SENATOR LESNIAK: Yes. 

MR. MA.500: Both House and.Senate. 

SENATOR LESNIAK: Right. 

MR. MASON: The testimony is relatively consistent 

throughout. 

SENA'IOR LESNIAK: Do you want to read directly fran your 

testimony or would you just like to highlight it? 
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MR. MASOO: I WQUld like to highlight it, if I may. 

SENATOR LESNIAK: Okay. we are reedy when you are. 

MR •. MASOO: - (l(ay, very good. My name is Bob Mason. I work 

for the Environmental Protection ~ent:::1 in washington, o.c. I an here 

to speak on behalf of the Agency on the subject of pollution liability 

insurance, relative to the SJ;>eCific aspects of our program, the 

researcll efforts we have been involved in,and the negotiations we nave_ 
. ' 

been involved in over the past year, with a primary focus on Superfund 
. .. 

. . 

reauthorization, liability provisions -- by trying to create incentives 

for the insurance industry to <participate, in offerin;J coverage in our . 

field - .... and also to make sure that the hazardous waste management 

industry, as well as resp:>nse-action contractors workinJ under the 
Superfund Program are faced with an environment in which there is 

adequate incentives in offsettin;J of risk for then to participate in 

our program. 

Briefly, what I would like to do is to basically give you 

· sane indication regarding what we have been doing over the past several 

nonths on . this subject, what our view of · the current insurance 

environment is, what we see as the causes of- the shortages -- you are 

well aware that we· see the solutions to be both at the legislative 
level and within the insurance industry - and what we project our 

On;JOin;J efforts to be on this $ubject. · 

We have been spending a good deal of time working on this 

issue within EPA. In order to get a handle on this arrl assess it 

properly, we have tried to view it fran the standpoint of the need to 

discuss this with as many affected parties _..;. insurers, reinsurers, 

hazardous waste management industry participants, etc. - in order to 

ascertain what the causes of the problan are in order to craft 

reasonable solutions. 

we spent time in Europe rneetin;Jwith reinsurers. we met with 

reinsurers here in the United States~ We have had hearings on the 

subject on both the House and Senate side, am on numerous cases over 

the past six months we have participated in a variety of public 

hearings on the subject. 
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In our program, we have two specific needs for pollution 

liability insurance. Number one is under our ~ - Resourc-e 

Conservation Recovery Act - where we have requirements for both sudden 

am non-sudden insuranc-e to be maintained by people who. are in the 

business of hazardous waste management: waste transporters, haulers, 

treaters, disposers, etc. 

We also have, under the Superfund . program, a body which we 

paraphrase as "resp::>ns~action contractors," who participate in the 

various aspects of cleaning up Superfund sites. That would be fran 

initial investigations all the way through evaluation of alternatives, 

to design and ultimate construction. 

We feel insurance is necessary for those particular 

· activities for two reasons. Number one, traditionally insurance is 

designed to off set risk, not to ass\.llle all risk but to offset a 

significant portion, or a•. portion to a level where industries and 

canpanies, etc. are willing to participate in given markets. 

Number two, we feel it is important because it does serve the 

role of helping to improve management practices within a given 

industry, ideally under the premise that insurers underwrite on a 

facility's specific basis, using sound underwriting practices. 

Consequently, and as an example, in order to place the coverage an 

insured party would need to have demonstrated reasonable waste 

management practices. · 

Rather than get into the distinctions regarding the current 

environment in discussions of comprehensive general liability and 

environmental impairment liability, which, based on the brief time I 

have been here, it seems you folks are well aware of, what I would like 

to do is to briefly sl.nllnarize the insurance shortage as we see it, and 

what we think the causes of the problem are. From there, I will delve 

right into the solutions, if I may. 

What we are facing in our program right now is a severe 

shortage, if not total lack in certain cases, of the availability of 

insurance to address l:x>th sudden and non-sudden releases for both our 

RCRA facilities aoo for respons~action contractors. If coverage is 

available, we are basically seeing that it is either inadequate in that 
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p:>11ution rate · of incidents are. endorsed. out of the CQ\7erage, or 
. . . . ' ' 

premiums are so high one might as well self--insure. . we are also seeing 

situations -- as I am sure you are well aware -- where in early 1986, 

it is probable that the. availability of pollution liability insurance, 

specifically to address··both .• sudden and non-sudden releases, is going · 

to be so severely constricted that it may be considere:'i non existent in 

many respects. 
. ~ . 

SENA'IOR G?>.GLIANO: Mr. Mason? 

MR. MASOl: Yes? 

SENATOR GAGLIANO: Isn't it a fact that•. it has pretty much 

brought the Superfund program to a point where very little is 

happening? 

MR. MASOO: No, n<:>t at all. 

SENATOR GAGLIANO: I mean in terms of construction. 

MR. MASOl: Not in terms of construction, no sir. '!he reason 

why there may not be as much activity right now as we would hope is we 
are running out of. money related to Superfund reauthorization. But we 

have not seen, at the Federal level, any reduction in ccrnpetition 

amongst qualified ·response-action contractors to date as a result of 

the insurance problem~ 'lb date, that has now slowed our program down. 

I might add though that--

SENATOR GAGLIANO: Are you familiar with the Burnt Fly Bog 

situation.here in New ·Jersey? 

MR. MASON: No, sir. ', 

SENA'IO~ GAGLIANO: well, it is my understanding tnat one of 

the major problems there ..... it. is a Superfurrl site -- was that the 

contractor could not get the required insurance. I· think it started 
• • , I , • " 

.out at $10 million tnen the thirY:3 kim of fell apart like a deck of 

· cards that was not built on a solid footing. 

I think it has been a severe problen for cleanup in New 
- . . . 

· Jersey, and the reason why I am saying that is I wonder if the Feds 

will acknowledge.that? 

MR. MASOO: We do acknowledge that it is a clear problem. 

Let me create a distinction here,. if I may. Under the Federal program 

-- and by that I mean Federal lead, without states taking the • lead 
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under cooperative agreement -- we have authority to· indemnify 01.1r 

response-action contractors. We require a minimllll anount of insurance 

over and above that. we do offer indemnification. '!hat authority is 

not passed through to states · worki03 umer a cooperative agreement at 

present. 

present. 

SENATOR GAGLIANO: Why not? 

MR. MASCN: we doh' t have the statutory authority to do so at 

SENATOR Gl\GLIANO: Are you trying to get it? 

MR. MASON: Yes, we are. 

SENATOR GAGLIANO: Oh, you are? 

MR. MASON: Yes. 

SENATOR Gl\GLIANO: In other words, that would be part of the 

Superfund II, so to speak? 

MR. MASOO: That's right. 

SENATOR. GAGLIANO: would that be part of the new Superfund? 

MR. MASOO: That's right. What I was about to say was, as a 

result, we are not seeirg problems to date at the Federal level. We 

clearly acknowledge there is the probability there are going to be 

problems because there are certain inefficiencies or inequities 

regarding our indemnifica~ion agreements. But at the state level, 

there are clearly problems. 

What I presume is happening at Burnt Fly is that it is a 

state lead cooperative agreement, arrl if the states don't have the 

authority to pass through indemnification, there are situations we are 

becanirg nore arrl nore aware of where qualified action contractors are 

unwilling to take on the risk. 

SENATOR. Gl\GLIANO: Basically, the contractors could not get-­

I don't know whether this can be confirmed, Senator Dalton; I think it 

can be. They have not been able to get the $10 million liability 

insurance required, and not being able to do that, and not knowing they 

were goirg to be indemnified by the goverrunent for claims, the system 

is just falling apart. 

MR. MASON: Again, at the state level we would agree; there 

are severe problems because of the lack of indernnif ication authority 
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regarding Superfund sites whete the states have the lead on the 

C'OC>perative agreement. 

we see two alternatives to that. The first alternative is 

for states to provide au~ity at the .state · level, to offer 

indemnificatiqn, or for the> Federal government -~ as we are proposing 

· in Superfurxl reauthorization - .to have the ability to pass through 

indemnification authority to states working · under oooperative 

agreements. 

SENA'IOR GAGLIAOO: Will the new Superfund provide for any 

limitation of liability, or any statute of limitations in terms of 

years? 

MR. MASON: For resp::,nse-actlon contractQrs? 

SENA'IOR GAGLIANO: With respect to your indemnification. All 

right, you would indemify a contractor if the contractor was sued when 

digging out a huge toxic waste site, or whatever. 

MR. MASON: That's correct. 

SENA'IOR GAGLIAOO: ls there any indemnification-- For 

example, · if a claim was made that whatever happened was caused 12 years 

ago, is there anything in the proposed statutes which would limit the 

liability pf whaneveris dealing with this stuff, once they ·take it out 

of. the ground, or for something that might have happened 10 years ago? 

Is there anythi1Y3 like that? 

MR. MASON: Related to a respons~action contractor, or to 

anyone in general, sir? 
SENATOR GAGLIANO: Anyone in general. 

MR. MASON: No. 

SENA'IOR LESNIAK: Isn't. it a fact that the thrust of your 

testi.m:>ny is that liability ought not to be limited? 

MR. MASON: I'm sorry? 

SENATOR LESNIAK: Isn't the thrust of your-- I have hcrl the 

fortune to read your testimony•before you put a different cover on it. 

(laughter} 

SENATOR IASKIN: The primary part of his testiirony is what 

you say, they do r:1ot like to lessen the liability • 

. MR.· MASON: That's correct. 

SENATOR. GAGLIANO: . Okay. 
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ASSEMB_LYMAN SHINN: 

SENATOR GAGLIANO: 

hadn't read the testimony. 

I- Go ahead, Senator. 

Go ahecrl. I just wanted to know that. I 

ASSEMBLYMAN SHINN: You mentioned your two-tier liability 

requirement with contractors: You require a contractor to acquire 

insuriance at a lower level. can you give me an example of _sane 
conceptual limits you require of the contractor? 

MR. MASON: Quite frankly, what we require .l'lOil is outdated. 

Let me explain that. When we originally developed our indemnification 

agreement, we developed it thinkin:J that it would save the government 

money; it was not related to the risks. Right now, we require $1 

million of canprehensive general liability coverage. Over am above 

that, we offer indemnification at the Federal level. 

Given the fact that it is probable _that as of early 1986 it 

is going to endorse out of the coverage any pollution related releases, 

that kioo of COl/erage is worthless coverage. so what is the purpose 

for the requirement? 

we intend to recraf t-- 'AP. part of the indemnification 

authority we expect to obtain, via Superfund reauthorization, the use 

of that authority to reflect the types of insurance required with are 

directly related to pollution releases. I can discuss in detail, if 

you would like, how we intern to use the indemnification authority to 

create adequate incentives for response-action contractors to continue 

to work in this line of business. 

ASSEMBLYMAN SHINN: You used the tenns sudden and non-sudden 

relative to releases, and I am interested in your tier concept. What 

would your new requirements be in limits of liability on the contractor 

level? Are you still lookin:J at the $1 million upper limit, or are 

you--

MR. MASON: No, sir. 

ASSEMBLYMAN SHINN: Okay. 

MR. MASON: It is a bit premature to discuss exactly how the 

authority will be used. We are a bit uncertain at this time, regarding 

what Congress is goi03 to specifically say by statute, as to how they 

intend us to use that authority. 
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. . . . .. ,: 
. '•. . .: -· 

I_ will lay ~t for ·you what our c1pproach is., and l~ we have ·• .. 

indicated to Congr~sa~ on bqth sides, of the Hill, ·tnat: we. do intem to 
use the authority~ ancLwe feel it ha~ been one_.of the reasons \\by we 

. ·•· ·-·• . _h~ been·· successf1.ll to:~- ill ~irg: ir¥iei.~ifica~ioriprQViSioner becane· 
part of the Sllperfund legi~lation-.· .· . . . . . . . 

·. What we are proposiOJ through the! use of our indennif ication •· ·· 
authori'ty i&--- ·. ···. Wf!.· ari well, aware' of the· pr:oh1ems in .the lrisuran~. 
industry an1 the inabili_ty ~f. the :i~urance._ iooustry. tor, a pericxl ~f. 

time - at lea$t until they. right 'themselv~s ,financially - to 'be able 

· to offer. coverage. · Reg~rdl~ss of what· is:\:1one ~at the_ statutocy. level, . 
·. unless yoµ order them .. to_offer the.<;x>verag~,·we•·are in a·•position wh~re 

the :i.nsurance · industry . is . incurrit:YJ. brocrl · 1C>Sses across their. entire . 

property-and c~sualty lines.: 
. . . 

. .. . 

· YOU are well -aware · that • this is ·:Pclrt of the cy9lical nature 

of the insur:ance industry •. ~e~ the indui;try is in this position, _.they 
do t~ • 1:hi~s. . • They . wit:nir~ fran high-risk ori~nted length·_ .. of. 
coverage: . Medical · malpractice, · product . liability, or · pollution · 

. li~ility; and, they restrict lin~s of ~erage • 
. What we wantiC> do is t6<·µse ind~ification authority to put 

• • t • • • • • 

llS in a ~i tion where ~ . can keep•· o~r Superf QOO goit:YJ through the use · 
of. qualifieQ· respon~e-action cont::ractors, . but not replace on a 

~nnanent basis the. rol~- of ~he· _insurance industry.· 
. SO, what we ·.· intend to •. do .1s . to . craft our. indemnification · 

. . . . . . 

·. au.thority to be an' interim replacement -to '_suppl~nt: insurance. It 
will ' offer . indemnification ' to . cover negligence, it will include 

litigati~ costs, it will-alla-1 th~authority to be Passed through-· 
' SENA'IQR. ,LESNIAK: ... You' are -going to offer indemnification to 

cover negligence? 
MR. MASCN: .· That's oorrect. 

. ' . . 

SENATOR LESNIAK; , What t:ype of incentive, 6r inducement, does 
saneone have·to not operate responsibly? 

MR~ MASON.: · i.Ibe reason for doi03 this . is that is what 
insurance. offers in their contracts •. lnsurers insur~ for negligence •. ·· 

SENA'+'OR GAGLIANO: They are not· of feting it anyrrore. That is 

why I ' was asking you if you were familiar ;ith \tlhat was happening in 
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the·states. '!he insurance canpanies don't want to offer that anymore, 

am unless Superfund II ties in with the state problens, · \11e. are not 

going to be anywhere. 

MR. MASON:· In the short tenn, I agree •. 

SENA'IDR LESNIAK: '!he problem is that the liability staooard 

in the Superfum is strict liability, not negligence. 

MR. MASCN: That's correct. 

· SENATOR LESNIAK: Congressman Florio testified at our last 

public hearing, and he said that they never really intended for those· 

people who did the actual cleanup work to be held to the sane standard 

as the people who did the pollution. 

MR. MASON: That's correct, am the EPA supports that. 

SENATOR LESNIAK: But you want to go even further than that 

am indemnify not only for strict liability actions but for negligence 

actions as well? 

it. 

but--

MR. MASON: That •·s correct. 

ASSEMBLYMAN SHINN: But with a layer? 

MR. MASON: With a layer. Let me explain ho,, we interrl to do 

SENATOR LESNIAK: I don't want to tell you ho,, to do business 

MR. MASON: We are trying to create a substitute for 

insurance in the absence of insurance. Once a number of things take 

place, which I can discuss later, we believe 'that there will be an 

insurance market at some time in the future. 

At this point the position of the Agency is, in order to 

maintain our Superfund Program and keep response-action contractors 

involved in the Program, we have to offer then a similar substitute for 

insurance. Insurance covers negligence, so we have to make that 

parallel. In addition-

SENA'IDR LESNIAK: Insurance covers strict liability as well. 

MR. MASON: That's right, but fran the standpoint of a 

response-action contractor looking to offset risk, the traditional 

vehicle they have used has been insurance. That traditional vehicle 

covered negligent activities. 
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ASSEMBLYMAN MAR!'IN: I think what senator Lesniak is driving. 
\ 

at is, aren't youmakirg an assunption? we don't knOw. · If you were to 
indemnify just on the basis of .strict liability, "WOuldn' t that be 

enough? Private contractors could then obtain.insurance· for neg:J.igent 

acts, and "WOuldn't that be a better polic.y since they would not be 

responsible. for tryiR3 to prevent their own carelessness? . 
. SENAroR LESNIAK: . Exactly • . 

MR. MASON: 'lbat is a very goal point. we don't believe. 
there is going .. to be an · adequate insurance market out there for sane 

time to cane, based ·9n the constraints 9f the · insurance· imustry and 

because of their own internal capacity restraints to offer the 

coverage. · 

So, we see that for a period of time we need the authority -

and r should say the authority is discretionary; it is not mamatory -

to offer equivalent insurance based on what is happening in the 

insurance market •. That is how we in' errl to use. the authority. If the 

insurance.is not available, or if insurance is inadequate to a certain 

degree, we will supplement to the appropriate in order to ensure that 

response-action contractors are obtaining equivalent levels . of 

coverage, as they would in a healthy insurance market •. 
SENA'roR GAGLIAN:>: MY bottom line question to you, sir, is 

where does this leave the State, not just the State of New Jersey but 

every state that has certain responsibilities with respect to cleanup? 

They <cannot get insurance . if it is designated a Superfurrl site. It 
could be a site next door or up the street. Contractors have no 

concern, they ·are goiD.3 to be indemnified. They have no concern for 

neighbors -- indemnification. But if the State is responsible, for 

whatever reason, Superf urrl says, "We are not going to take that site. 

·· You do it." There is no insurance and no indemnification unless the 

State lays out a tremerdous anount of noney, arrl it might not have 

anywhere near the resources you have. Oo you follow what I am saying? 

I think you are creatiR3 a bcrl situation .for the states. I 

think almost every state that has had any kind of a chemical industry, 

or a· petrochemical industry, has problems that are not necessarily 

elevated to the so-called Superfund site· designation. Or, . it may be a 
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site.where a state feels it should be·cleanedup and you haven't·gotten 

arourxi to. it because you have so many huooreds of sites. '!be states 

will be in a position where they will not be able to cover those sites 

without. putti03 out a hell of a lot of · m:>ney in tei:ms of · 
indemnification for insurance, or whatever. · Do you know what l. am 

.. saying? 

You are writing a blank che~ on sanebody else's checkbook. 

I see it with this type of legislation on the Federal level because .we 
have sites that we have to address on the state level, and we are going 

to have to I guess, essentially, crlopt your standards with an entirely 

different tax base. Am r wrong? 

MR. MASON: If the authority · is passed as currently crafted 

in Superfund legislation, for states working under cooperative 

agreement with EPA-

SENATOR LESNIAK: On Superfund sites? 

MR. MASON: On Superfurxi sites, you would have the authority 

to indemnify response-action contractors under our indemnification 

authority and Superfurxi reauthorization. 

SENATOR LESNIAK: What about liability standards established 

under Federal law at non-Superfum sites? 

MR. MASON: The other thing we are supporting for 

response-action contractors is a standard of negligence for that 

industry. Okay? we are doing that on a preemptive basis. H.R. 2817 

contains a provision at present which does a lot for a uniform standard 

of negligence for response-.:action contractors. 

SENATOR. I.ASKIN: Where do you say that in your prepared 

remarks? 

SENATOR GAGLIANO: '!bat's my point. 

SENATOR LASKIN: Where is there anything about this new 

standard of negligence in these prepared remarks? I didn't see it. 

MR. MASON: That we support it? 

SENATOR I.ASKIN: Yes. 

MR. MASON: I·am not certain that it is in there, sir. 

SENATOR LESNIAK: No, it is not. 
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ASSEMBLYMAN SHINN: I think my questioning led to a 

conceptual, . non-enacted provision, how they . are goifl3 to deal with it 

conceptually on an interim basis, and the layer concept. I don't know 

~ether·you ·canpleted--

MR. MASOO: I . wasn' t f:inisheg. 

ASSEMBLYMAN. SHINN: Okay./ You are goi03 to continue with. 

that. I would just like to get to the encl of that so I .can get an idecl 
', . . . . : ·-_ ' . ': :· ' . . . , , . . ' , 

of what you are looki03 at on the federal Jeve.l am if it is canpatible 

or incanpatible with the state level. 

MR. MASON: . What we intem t:o do for superfum sites - am, 
again, this would be with EPA lead anclother federal agency or states· 

worki03 under cooperative agreement-.· is to craft the authority as a 

supplement, or substitute, for insurance in the absence of insurance. 

we · would require .. our.·· response-action· contractors to obtain adequate· 

levels as opposed to minimum levels of coverage. we would reimburse 

them for that cost, so we would review the policies to determine 
. . . 

whether or not we considered the coverage to be adequate or inadequate, 

both in relation to what it would. cover arrl what it would cost. We 
. . 

would use our indemnification authority to supplement it, as 

appropriate. 

We are not intending to use· the authority to offer 

indemnification on a blank check basis~ rather, .it is our believe that 

response--action contractors should maintain liability at both the low 

ends of insurance·- .in relation to insurance'""- arrl at the high ends, 
. as they. currently do. So, we are not supp::>rting the use of our 

authority to. simply offset all of their risk. 

SENATOR LESNIAK: . Okay. I think we can make it easier for 

all of us. In other words, you are writi03 umbrella policies in 

· effect. lthink that is'what you are saying .in Federal language, which 

is very confusing. 

· MR. MASON: There will be equivalent levels of deductibles 

arrl premium caps. 

SENA'IDR LESNIAK: You· are talking about an umbrella over 

basic coverage? 

SENA'IDR GAGLIANO: Or excess •. 
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SENA'IDR . IASKIN: Or excess. You are not writing basic 

coverage. You are not giving basic imennif ication. You are saying 

that they have to cane in with a basic policy, and above that you are 

going to go into the iooermification business. 

MR. MASOl: Unless the basic policy is inadequate. 

SENATOR !ASKIN: l have already said that. You are, goiJl3 to 

require sane basics, and then above that you will be the umbrella, in 

effect. 

MR. MASOO: To a ~rtain point. 

ASSEMBLYMAN SHINN: How do you make the decision as to. 

whether the contractor does or does not, in fact, have the ability to 

secure. the insurance? How do you decide whether to reimburse him for 

his coverage? What is the incentive for him to really search out that 

lower level coverage rather than just say, "I can't get it; reimburse 

me"?. 

MR. MASON: The incentive is crafted into our contract 

. agreement, in our termination clauses. There are· several incentives, 

aside fran the traditional market force incentives, to want to maintain. 

the business. The way we offer our contracts agt~nts-- They are on 

large contract procurements. we will of fer a $250 million contract for 

five years to cover a broad range of services related to this field. 

So, there is strong incentive for a resFQnse-action contractor to 

perform all his business properly initially. '!hat is the first 

incentive. 

Second, we have the provision within our oontract to 

terminate for default in the absence of an adequate dem:>nstration on 

their part they have gone out and obtained adequate levels of coverage. 

Third, the way the indemnification agreement is to be· 

crafted-- Let me give you an exanple. If they can go out and get $1 

million worth of coverage, and that is all they can get, that is 

considered adequate. we would foresee our indemnification authority to 

basically craft a $100 thousarrl deductible, as an example, with a $50 

million """.- not to give any validity to that number -- cap on the 

indemnification coverage we would offer for -that $250 million contract. 
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At the low end, they assume that $100 thousand deductible, 
•' . ' 

am at the high eoo, either. insuran~ coverage up to the $50 million or 

indernnif ication. we \t.Quld require them to go out and try to obtain the 

$50 million. If they can't get it, or if they can get a les~r atoomt, 
we will supplement accordingly.. But, 01$er and above that $50 mi1lio~ 

- or 'tthatever number Js determined to be the appropriate number - the . : ,- .,. 

Ii.ability falls back to . the re~nse-act.ion · contrac~or, which is 

basically the environment they .work . wxier in . absence of Federal 

indemnification • 

. ASSFJ-1BLYMAN SHINN: Haw doyoo deal with the. tail? In other 

words, is it a claims made p:>licy? 

MR. MASON: It would be the equivalent of a current space 

coverage. 

ASSEMBLYMAN LESNIAK: It would have to be. 

MR. MASCN: . In order for it to be adequate it would have to 

be. 
· ASSEMBLYMAN . SHINN: so, for 1ny edification, it is a 

claims made tyhpe of c<:>verage? In other words, what is your limit of 

liability if a contractor goes in and. dOes a· job? · How long after· be 

canpletes a job are yoo exp:>sed to liability?· 

MR. MAS00: . In perpetuity. 

SENATOR GAGLIANO: HOw does .that affect New Jersey in a 

non-Superfund situation? 

SENATOR LESNIAK: It doesn't. · we are stuck until they change 
the Federal law. 

MR. MASON: I am strictly tyil'J3 it to Superfund; ·that's 

correct. 

SENATOR J.,ESNlAI{: Can I ask you a philosophical question? Do 

you believe thatstrict1iablity is essential to maintain proper waste. 

management practices, is that correct? 

MR. MASCN: Absolutely. 

SENATOR LESNIAK: · Okay. You. also believe that joint and 

several liability is essential in order to encourage private party 

cleanup. 

MR. MASOO: That's correct. 
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SENA'roR LESNIAK: Okay. '.lbat is basically the sul:>stance of 

your arguments for those t\«> liability concepts, is that correct? (no 

response) Okay, I am simplifying it. 

• WOUld those .t\«> arguments apply as well to public enttties? 

One would think that strict liability in terms of waste management 

practices as applied to public entities is still essential to 

encourage proper waste management practices. 

MR. Ml-\SON: Frankly, sir, I have not been involved in aey of 
the negotiations regarding the Agency's positions which are 

. specifically tied to public entitites. 

However, let me say that our position has been that strict, 

joint, arrl several liability, prospectively arrl across the board, is 

good public policy. 

SENATOR LESNIAK: Okay.. The point I an tryi~ to make is, 

does joint and several liability make the same sense-- I can see that 

in terms of waste management, a public entity arrl private business 

would be the same. But, in terms of joint and several liability for 

public entities, if the underpinning, the reason, the main crux of that 

. concept is to encourage private party cleanups, would that apply 

equally to public entities as well? · (no response) You are not in a 

position to answer that? 

MR. MASON: I am not in a position to answer, but joint and 

several liability serves two incentives. Number one it promotes 

private party cleanup, and, number t\«>, it·serves a clear signal to the 

private sector that in the absence of a massive Federal oversight 

regulatory program, they are responsible for their waste management 

practices in · the future, and that shifting waste fran one site to 

another doesn't matter in that regard. In ultimate liability --

. regarding the process of waste management. _..;. strict joint and several 

improves waste management practices. 

I will give you an example. we . met with numerous 

representatives of the chemical industry on this subject, and L asked a 

gentleman in a particular forum what he would do if strict, joint, and 

several liability were to be maintained. His answer was, "I would 

reduce waste streams; I would incinerate; I would recycle, etc." 
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Prospectively, those are exactly the types of incentives strict, joint, 

am several liabilities are inteooed to create. 

SENATOR LESNIAK: Do those same arguments~ insofar as·joint 

arxi several liability is concerned --- apply equally, or with the s~ 

. amount of weight, to public entities? 

MR. MASON: I can't speak for the Agency on that. I have not 

been .. involved in ·that particular discussion. 

SENATOR DM.TON: You have a policy presenUy within Superfuo;::1· 

with regard to municipally owned •sites, correct? 

MR. MASON: Yes. 

SENA'IOR DAL'IOO: Ckay. Yourpolicy is one where perhaps a 

municipality owns but perhaps did not operate larrl on whidl aSuperfund 

site is located, and they are strictly liable on a 90-10 basis. Is· 

that correct? 

MR. MASON: That's basically 90rrect. 

SENATOR DALTON: For instance, the number five site in this 

State is a site in carooen County, and it is a site owned by a 

municipality; okay? The 1arrl was leased. to a private operator aJXi it 

became a Superfund site. · ~at is the agency's position in this new 

Superfurrl bill insofar as that municipality's liability is concerned? 

MR. MASON: Our current position is that the municipality's 

liability would be subject to the same standard of liability. 

SENA'IOR DALTCN: Strictly liable? 

MR. MASON: That's correct. However, let me say that there 

are a series of negotiations taking place at the present time on that 

subject which I have not been involved in. I think it would be 

premature f9r meto speak regarding the Agency's p:,sition with relation 

to those negotiations.·. I simply have not been involved, and I would 

not want to do that. 

SENATOR DALTON: So, at present your strict liability 

position is not only a prospective position, but it is also a 

retroactive position as well? 

MR. MASOO: That's correct. 

ASSEMBLYMAN SHINN: I would like to make one ca111nent on 

something I feel very strongly about. The Federal government took sane 
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,' . .· . . . . ·: : " .. _...... ··., .. 

-tnitiatives to Jliake .· State governnent an . mm of the Federal goverimtenf~ -· 

-aoo State government took . an initiative to make ~ty· govermept .an .· 

. arm of State government on -the En\{ironmental Health Act, With a whole 

hoSt of Cbores to do ~ very little ~unds to do them with. :You. llc:Ne. 
prioritized counties as the irost. · critical secti00$ to.··· look at~ . · I see· 

sane Incentive fran what I sn hearill:} for, "If the State can't se¢ure 
proper insurability, it ls going to stop being a lead agency fo~ EPA." ; · 

I -~ ~ of that on the horizon, am. ma~ very ~ickly •. ··.• · s 

If we don't help to indemnify counties:i,n sane fashion, I see 
counties with Environmental.• ~alth Act responsibilities· - .... wtiidi are 

very broad in the area of solid Wclste ..:,_ saying, "Wait a ·minute .• • We 

· - want to go on that site am expose our envirorunental liability with lOi 

· of the revenue we need to do the job," and expose the assets of the 
-county. 

I think if we end -up both with a situation where we have the 
counties retreating, both £ran technologies am siting facilities, and 

. . th~ Environme~tal Heal th Act requirements, and .· if we have the State _ 
• • • ' • • I • • • 

·. retreating under .lecrl agencies for cleanup, we haven• t done our job. I 

think there has to be - a -separation . in -the way we treat . a private . 

contractor·._· .. a fo~profit contractor , __ ·am a goverrunental entity 

which has flow-through responsibilities from tl1e Federal and State 

level· to the county. and, in sane cases; municipal level under the 

Health Act requirements. 

I· just think there is a· separation. We can't just put· them .. 
all together and say, "Well, this is the way we are going to treat this 

group, 11 because I think the residual effe~ts ~e going to be negative 
·. from the public perspective in the long-term. · 

SENATOR DALTON: 'l'nrough you, Mr. Chainnan, iri order to :put 
the EPA' s ·position· in oontext, on ~ many •sites · is the . EPA lead· agency. · 

on in New J~rsey? We have 97 sites. -~ you aware of how many you are 
lead agency on? 

MR. MAS(?N: I don't know what the particulars are but,- again, 
it woul,dn' t matter whether EPA ts . the lead agency or the State is the · 

lead agency. uooer the anticipated indermif iqation · ·. authority, 

indemnification would be allowed in either case. 

SENATOR DALTON: Oltay. 
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MR. MASCN: Cltay? 

SENATOR IESNIAK: But not on the other 300, 400, or. 500 sites 
. ' ' . . . . . . ., 

that aren't Superfund sites because ycu wouldn't be involved in that •. 

MR. MASON:. '!hat's correct. 

SENA'IDR LE$NIAK: 

. umer Federal law. 

But liability . standards are established 

MR. MASON: And, for ·response:-action contractors, it could 

change to negligence; that's correct. 
ASSEMBLYMAN SHINN: But fran< today until the day that act 

passes, we are in sort of a crisis situation, aren't we? 
MR. ·MASON: Yes, . we are. · · I mentioned sane inequities •with 

our indemnification authority. It.is an administrative indemnification 

authority. It is not tied to clear statutory authority, which is why 
. . 

we are tryin:3 to. obtain it. '.there is concern that it is violation as· a 

result of the Anti,...Deficiency Act, which means, basically, that if a. 

contractor were to make .a claim against the Federal government, we 

would say that the agreement we entered into with them -.· we may say, 

and the General Accounting Office supp:>rts that opinion - is invalid. 

So, we are trying to resp:>nd · to the needs of the contractor and the 

ccmnunity in that regard. 

SENATOR LESNIAK: One last question. What timetable do you 

foresee for· Congressional action?, . 

· MR. MASON: Regardinq Superfund reauthorization? 

SENATOR LESNIAK: Well, I an presumil')3 Superfund 

reautorization would be the changing of· the liat>ility standards we 

talked about.vis-~vis contractors. 

MR. MASON: As·· soon as we .get a bill. My guess is"'"- we are 

workil')3 for a November time frame. 

SENATOR. LESNIAK: In other .words, his guess is as good as 

yours. (laughter) 

SENATOR LESNIAK: Assemblyman Martin? 

ASSEMBLYMAN MARI'IN: I have one question. When you talk 

about this coverage, you indicated-- I. guess the language used here 

was "umbrella coverage,11 but• it has a maximum limit. We talked about 

$50 million as a hypothetical figure under certain circumstances. 
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My question is, given the fact that. there . is strict.· 
' . . 

liability, am joint liability; .t.o what extent .would a ·contractor who 

is going to be exposed to risk above your willingness to provide 

iooemnif ication be discouraged, if · at all? I an thinkirJJ > 'about 

responsible. ·contractors saying, "I · don't want to· .be part of. this · 

because .the iooemni.fication is not canplete." . With joint expos~e _. 

other people's negligence,. so to speak·- .and an unUmited dollar.,. 
figure at the top, ·. do you see that as di.Sq()uragi03 . · re~~il:>l;·. ·· 

contractors fran choosing to conti~ue•· in this line?·•.·. 

MR. MASON: The response-action contractors would obviously 

like an unlimited cap on liability •. · If they could get it,·. if would be 
. preferable fran their }?E!rspective. 

Our · position is . that r~ponse-action • contractors' ·. risks 

rel~f-FI(] to this field are not as great as · they· are perceived to be at 
.. . .· ' 

· ·· present. · A great deal of what -we are addressing here is meant to solve 

issues related ·· to . perception •. 

· we have been workingwith this program, if you tie it back to 
our Spills Program, for 15 years; -we have yet to have a si03le claim 

. brought . against . a respons~action oontractor. we do not accept·. the 

Clam:>ri03 that respons~action contractors are goirJJ to be put · in a· 

position where they are going to be put out of business as a result of 

claims in the future, etc. We think this is an insurable risk. 

SENATOR LESNIAK: How many years was asbestos used before the 

first claim was made? 
MR. MASOO: . I · can accept the analogy, but we are talking 

. about a whole· differe~t type of .line with ·a different: type of waste 

management practices. The lines of authority are clearly defined~ 

relative.to the response-action contractors in our program. They don't 

make decisions, -we do. 

ASSEMBLYMAN MARTIN: I guess what I am driving . at is- I 

don't pretend to have any expertise,. other than what I am becaning 
, ... 

familiar with. However, i.t seems to me --- goill3' to back to what was 

said before -- that as opposed to the indemnification process you have 

outlined, with an upward cap, there is risk above and beyorrl that. It 

seems to me it would better to draw the lines of indemnification on 
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. . . . 

strict liability and have that strict liability indemnification go to . . , 

ultimate, without the cap, arxl still allow the contractors to be 

responsible for their negligent acts, leaving that alone. Obviously, 

there wouldn't be any cap ther:e. Maybe your ·claim that tbere has been" 
no courses of action brought to bear at this . point in . time is just . 

hypothetical. 

I just wonder, given the marketplace, what this is going to 

do. to insurance am what it is goirY:1 to do to contractors who _- are just 

going to say, "I don't want to. play the gamefl? 

MR. MASON: _ The contractors have responded very negatively. to _ 
. . . 

being liable for negligible activities; that's what insurance covers 

them for. In the absence of insurance or indemnification, they have 

made it quite clear that they will riot participate in our program. 

In concept at leqst, what they appear to have agreed to in 

- negotiations with EPA · and Congress is to accept the fact that we can 

offer an equivalent substitute for insurance. we have touted the use 

of that authority so that the levels of coverage will be adequate fran 

the standpoint of incentive or offsettiDJ of risk, so that qualified 

response-action contractors will participate in our program. 

But, if we were to simply indemnify for strict liability and 

leave them exposed to their own risk in the absence of insurance -- -_ 

which we do not feel is goinJ to be available for sane time --- for 

negligent activities, which insurance covers, they have made it very 

clear they are not goinJ to participate in our program. we have heard 
that fran virtually every qualified response-action contractor, either 

currently workiDJ for a program or who has interest in doioo so. 
SENATOR LESNIAK: Okay. Are there any other questions? (no 

response) '!hank you very much. 

SENA'IOR LESNIAK: Jack Heher, Alliance of American Insurers. 

Jack, what is the proper pronunciation of your last. name? 

-JCIIN BmER.: . As in H-E-R-E, here. 

SENA'IOR LESNIAK: ·• Oh, "here." Okay. 

SENATOR !ASKIN: It is like a former Supreme Court Justice. 

Didn' t we have a Harry fJeher? 

MR. HEHER: That was my father. 

SENATOR LASKIN: He was a very famous Justice too. 
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MR. HEHER: Thank you very much, Senator Lesniak and members -

of the Cannittee, for your very:generous person awards am also for the 

opportunity to appear before you today. 

My narre is John Heher. I am New Jersey Counsel for _ the 
-_ Alliance of American Insurers, which is an -association of over 175 

property am ·casualty insurance canpanies doiD:J business in _the United 

States and in New Jersey. .An0ng them -are Liberty Mutual and Sentey, 

-am -- we represent danestic insurers as we~l. 
You do have our nine-page-statement, so perhaps it would be a_ 

. . : . . . . . 

__ waste of time to recd fran that. I ~ill attenpt to highlight it am 
- _- also to avoid repetition. 

The Alliance, not through myself,_ has been represented 

regularly on the Task Force, and we agree with much of what Mr. Klein 
has already Stated. I know after mytestinony,.Mr. Klein and ME;. Casey 
will be giving you a lot o~ technical detail far better than I would be 

ab~e to.do personally. 
I will attempt to highlight it. Our statement basically 

-- addresses _ system -- refonn.. we have heard much today _ about Federal 

Superfund experience, and we are concerned locally in New Jersey about,> 

if I may refer to, the d~pocket syndrcrne. _ There are two cases which I 

would be happy to leave with'you if you wish.,._ I don't have that many 

copies~ I have just one which I can leave - which give the Alliance· 

great concern. -

One is styled Jackson 'Ibwnship Municipal Utilities Authority 

v. Hartford Accident and Indemili ty Canpany. That -is a 1982 case in the 

Superior court I.aw Division. There. is then an .Appellate Division -

_ rulin9 in 1985 - last June --- styled Ayers v. Township of Jackson.­

Those cases reflect the concerns we have for the concepts of strict __ 

-- liability, and the concepts of joint and several liability. · We feel 

-- it seems clear that both our courts am courts in other states are . . . . . 

beginning to assess liability_· for both past· and _ present damages _ caused 

by hazardous waste contamination based on current technology. 

Companies and their insurers must also pay for the failures 

of yesterday's technology in the context of today's standards. 
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The two cases . which I mentioned to you do not, · in a· · broad 

sense, address the extent of in1enni ty, but they do, in a very broad 

sense, address the extent of the obligation of c:nnpanies to defend. I 

know I may be carryiBJ coals to Newcastle, but as an attorney of .3.0 

years in practice, I have watched defense costs reach a point where 

they are gettiBJ out of sight. I have rea:3 recently where major law 

firms, in this State, particularly in Newark, are being instructed by 

their ~lients to cut down on the "'10rk they do in prepari03 a case 

because it is such an expense. I think was addressed in· Hershey, 

Pennsylvania at the Federal Bar Association just a week or eo ago. 

We see a societal problem here. The industry wants to help. 

arrl wants to cooperate, but the industry cannot do it alone. '!he 

industry is not capable any longer of-- Well, it is not capable, 

period, of solvi03 societal problems. The insurance industry is not 

saying that they are angelic in this· context. we all have to work 

together, arrl this is what we hope arrl interrl to do. As Mr. Klein so 

aptly stated, this is what the Task Force was designed to do. 

Let's see. I think I've covered the points. In the context 

of the doctrines which I already mentioned, the Alliance believes that 

non-negligent persons should not be required to pay for the negligent 

acts of others. The Alliance supports a system of several liability, 

so that each party is responsible only for damages attributable to 

their actions. 

As alreajy pointed out, for reasons of bankruptcy, for just 

simple disappearance, legally speaking, and regardless of the.degree of 

fault, a jointly liable defendant may. be forced to pay an entire 

judgment. Traditionally and classically, insurance is a mechanism to 

sprea:3 risks. The premill[\ for a pollution liability insurance p:>licy 

should be determined .individually by policyholders. Insurance 

canpanies should consider. the toxicity of the substances handled, the 

safety measures applied by the potential insured, and the insured' s 

claim experience. 

I have heard with great interest a good deal of dialogue here 

about availability arrl affordability, and I must say, in beifl3 present 

here, I have learned a great deal about the very serious concerns which 

you aB3 the, di~tinguished Camtittee have expressed. 
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we feel, and I '-«>uld now like to sum · up, that there are 

several effective ways to deal with these- problems. We .feel that ~ 
simply set up a mandatory · risk-sharing mechanism to force _ :insurers to 

provide .coverage to' municipalities, . waste. ~harxU,ers, arxl .: ~l 

districts at artificially low rates will not ~re the underlying causes . - . . . ~ - ' . . . . 

· of the problent. . So, we offer the followirJ1. specifics. I know, Mr. , 
Klein and Ms. ··casey will deal With these as we!ll. ,. . . 

Arbitration Panels: · Again, ,I bave watched aid experienced 

our· State Judiciary, and very recently - last ~ril -- our Federal 

Judiciary, IiPvErl nore am m:>re to the arbitration concep~, J; think for 

reasons which are self-evident • 

. SENATOR IASKIN: ·. '!hanks to the. prodding of the New Jersey 

·· Legislature, our. courts are doing it. 
MR. HEBER: . Yes •. 

SENATOR LASKIN: Without our prodding, they 't«>uld not be 

. doing. it. 
. .· ·. 

MR. HEBER: - Senator,·_ that· is correct •. J".iat is correct, and 
· it ,has been most . helpful. . I .know' that many. very respected and. 

experienced · trial lawyers are availing themselves more of · the 

arQitration concept becauSE! they. are very sensitive to their clients, 
and obvio~sly sensitive to the enonnous costs associated simply with· 

the defense when there is no judgment at .the em of the. line. _ 

SENATOR lESNIAK: I haV:e to _add_my camnent to th~t because -- . 

there is .no p\,111 .intended - ~s far as I am con~rned, .· the jury is still 

out as far as the arbitration system that the oourts have structured· 
. . . . . . . 

for autarobi.le liability claims. _'!hat is an aside. 

SENATOR LASKIN: We' re just 'talking about philosophically. 

All I . clll· sayi03 is that without legislatiw prodding, there wouldn't 

have beeh_ any arbitration system. 

SENATOR LESNIAK: '!hat is for sure.· 

MR •. HEHER: '!he SE!COnd, which I have_ already. addressed and. 
will be addressed much nore'specifically ~s I have already noted, is to 
nooify the.doctrine_of joint and several ·liability. 

I have· heard questions · nere this morni~ about what is 

happening in other. states. According to the July issue of The American 
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Bar Association Journal, New Hampshire and Vermont have abolished joint 

and several liability. other states sudl as Nevcda, Texas, Iooiana, 
' ' ". . . . 

Louisiana, Oregon, Pennsylvania, Iowa,.andOklahana have placed various 

limitations on the doctrine. . ... 
.. Thirdly·, · establish a threshold . for trigger~ng . pain · arxi 

. sufferirr:J emits;· a suggested figure woulci be $2,500. . cap recoye:ries 

against public entities by occurrence. At .. 1east 28 istat:es have placed 

sane kind· of limit on damage awards against cities, averaging $150,000 

· for each person injured, and$350,000 for each occurrence • 

.SENATOR LESNIAK:· So, if I an injured by a city­

MR. HEHER: I'm sorry, sir? 

.. SENATOR LESNIAK:. If I'm injured by the negligence of a 

public entity -. seriously injured, loss of earnings, inability t:o . 

provide for my family, can't walk, canit feed myself-. If I'm hurt by 

a city, rny damages are limited, but if·I'm hurt by saneone else, it is 

unlimited. 

MR. HEHER: Ttu~se are not proffered, Senator Lesniak, in 

absolute terms. These are proffered in the context: of meaningful 

system reform. '!here· ·are no easy answers. 

SENATOR LESNIAK: Are you suggesting · that that is a fair 

system that we ought to even ronsider? 

MR. HEBER: What we are suggesting, Senator, is that there 

ought to be some limit, as has been established in other states. · This 

is what -we are suggesting, as has · been established for pain and 
suffering, as opposed tospecial.dainages. 

SENATOR IBSNIAK: You think that is fair? 

MR~ HEHER: We think that the system needs .reform. i cannot· 

say in absolute terms that these dollars · are fair, but they are 

sutmi tted as a beginning point for discussion of · system reform, 

Senator.· 

. Finally, as a practicing attorney, I do not say with tongue 

in cheek a sliding scale for attorneys' fees and disclosure of 
attorneys' fees--

SENATOR LESNIAK: I just want to make a point. lsn' t there 

now a sliding scale for attorney fees for plaintiffs' attorneys? 

MR. HEBER: I don't believe in this area, sir. 

46 



SENA'IDR LESNIAK.: In this State, well--

MR. HEHER: . 'l'bere is in autalPbile; but.I don't think that is 

·across the board. 

SENATCR IESNIAK: Tort actions. 

MR. HEHER: I could be wrong~ 
. . 

SENATOR IESNIAK:.. . You are . wrong. Tott actions, ·· the 
. . 

. contingency there i~ 

. MR. HEBER: Okay, I would Stam corrected, Senator, if I am 
wrong. ' .. . . 

In conclusion, . the Al~iance agrees with. the copcept and 
. .· . . .. . . ' 

•. intent of Senator Lynch's bill -- I believe it is 5.-'.-2545 - but we ao· 
feel that the reforms·we have discussed. in our testinony would greatly 
assist· in the efficacy of that bill as amendments thereto.· 

That concludes my testinony. I thank you again for the great 

privilege of appearing before you. 

SE~TORLESNIAK: Thank you ·for appeari03 befor~ us~ 

SENA'IOR ~KIN: John, · let me just ... - · You and I are going 

have a littie discussion which I hope will help both of us. The big 

issue is the joint and several liability, which is a canplex issue, and 

I'm sure most of the people in this audience don't even know what we 
are talking about half the time. 

Can't the problem of joint arrl several liability be resolved 

by private contract? Let's assµme. you have· a site to be cleaned . up.;. 

The municipality is involved, the.rx,lluter is involved if they can find 
. . . 

one, the owner.of the dump site - everyone who can p:>ssibly be brought;. 

into the case. That is the joint and several liability. 

Let's say there are 10 entities truck drivers, 

contractors, you name it - all of these people who could possibly be 

jointly and severally liable. I'm going to maybe get a little Jrore 

basic· for· everyone's. benefit, because I really dcm't. think everyone 

understands what we are talking about regarding joint and· several. 

But, let's say. everyone who ha:l anythi03 renotely to do with the 

site-"."". That is what joint and several means. I atn oversimplifying it •. 

MR. HEHER: That.is correct. 
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SENATOR LASKIN: can't we, without the government 

establishi03 a new starxlard, resolve . this· issue by· contract? In other · 

words, I am a municipality. I want to clean up a· site, so I say, 

"Let's make a big contract •. • You need gocxl lawyers for this, am 
uhfortunately, they are few and far between •. Pardon me. You need good 

lawyers for establishiJJJ such a · canplex·· contract. · But, can't· the 

parties airong . themselves decide .. hoW much liability . each·· will. bear? In 
' . . . 

that way, their. insurers .. will als:> know in ~vance a phiiosophical 

limitation of liability, if you folldW'what I am saying. 

If I were representi03 a municipality, I would sey, "Look, we 
have a dump now. I think we ought to enter into a contractual 

relationship with everyone who has anythifV3 to do with it, arxi sort of 

by contract, determine our percentage limits of liability." I know 

this sounds far-out, but it has just been goin:1: through my min::i · at 
. . 

these . hearings that we are talking .. about joint and several.. By 

contract, can'.t we establish the. joint an::i several limitations? Then 

the insurance ccmpanies· would know that their insured, whanever it may 

be, would only be liable for "x" percent, so their risk would be 

IOOdified to that point. 

Now, I may be wa:y off, but it just seems to me it is 

something we can think aoout. 

SENATOR LESNIAK: It is interesting. It can only take you so 

· far, however, because that contract woµldn' t be binding on the courts. 

So, you would have to try to enforce that contract. 
SENATOR LASKIN:. It doesn't have t:o be binding on the courts 

because let's say there is a judgment of $19 billion, but there is. a 

contract among the 10 defendants as to how that will be divided. 

SENATOR LESNIAK: And, if one defendant . can't pay his 

judgment--

SENATOR IASKIN: 'lhat may be; but that may be, even in the 

joint and several liability that. we have now I am just thinking out 

1oud. Maybe there is a way you can do this by private contractor, at 

least better than if we change the rule. 

SENATOR LESNIAK: But, I can be stuck for the entire tab, 

even if I do your contract, because that contract isn't binding on the 

courts. 
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SENATOR IASKIN: I understand that, but if there is a.· 

.joogment rerx:lered, aoo·r an a party to a contract with nine.others, •and 
' , ' ' . 

we have a contract ~that says, "If there is a judgment, here is how it 

is goirv:J to be divided amor¥3 us," the judge or the court can say, "You 

are 1 iable for the mill ion," but then I would be in a contract with 

nine other people to divide that noney. 

SENA'IOR LESNIAK: It would reduce the risk. 

SENATOR I.AS.KIN: I don't know that that is an answer. It is 

just that I've . been thinking about this the whole time we have been 

talking about strict liability. Why don't we start to think alx>ut 

lawyering and make.a contract in advance of the problem? I don't know 

that that is an answer, and I don't that it can be done, but it is 

worth thinking about. 

What would you say about that? 

MR. HEHER: I can't wait to hear what I have · to say, 

Senator. ( laughter} Senator Laskin, what you say generically, I 

think, is possible. I have on my desk today, in a different context, 

language of indemnification arrl cross-indemnification involving several 

parties in a major construction project. I think our major concern-­

I'll read, if I may, fran the Jackson v~ Hartford accident case. The 

court said, "The ·question· of which carrier must indemnify," -.,- there 

were many carriers in. this case _:.. . "for the occurrence of occurrences 

of pollution is a separate and perplexing question." 

I think the major concern we have is that regardless of what 

you put into the contracts, a fact of life is that everybody is in the· 

swim, Senator, arrl everybody is going to pay if they are in the swim. 

I really don't know whether it is possible to draft contract language 

to obviate those concerns, and also the concerns of parties who are 
. . 

alive and well todaYentering into contractual arrangements who may not 

be alive arrl well tanorrow. That is another concern we have. 

SENA'IOR IASKIN: But, their insurance company will. · And, if · 

you establish by contract the joint arrl several . liability among the 

parties, then each insured's insurance canpany would know the limit of 

its liability. Isn't that what we are so concerned about? 
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. . 

MR. HE~R: We certainly are ooncerned about it, Senator, and· 

I can, in .all carxior, say to you that that is aJl intriguing · 

underwriting problem that Iam not qualified to.address. 
' . , ' . . 

SENATOR IASKIN: Am, I'm not either. I say lt•·is. sariething 

that has gone through my mind. 

SENATOR LESNIAK: I tboughtyou were considerinJ establishing 

a oonsulting firm. (laughter) 

. SENATOR . IASKIN: No, that is way clbove my head, but it is . 

Sallething that is intriguing, which I think could help. 

MR. HEHER: Senator, one thil'J3 L can represent is that we are 

all interested ·and share th4e ooncerns, and we are open to all forms .of 

suggestions. I will take this back . to my people in Illinois, the heme· 

office. 

SENATOR IASKIN: There is only one problem. The lawyers who 

drafted the language in the Jackson ';l'ownshiP case. should not be the. 

lawyers to write this contract. 

MR. HEHER: I will make a mental note of that. I won't put 

it inwritirg though. (laughter) 

SENA'roR LESNIAK: D:> you have a question? 

· ASSEMBLYMAN SHINN: I · don't · know if r am askil'J3 you . this 

question, or I am having a discussion with the Chainnan, but I guess he 

asked you a question relative to · the person who has a limit on 

liability and can't provide for his family, can't walk, etc., etc. I 

think that is an issue that each one of us has a concern about. 
I think the issue I was trying to speak to before was, the 

governmental relationship under the dif:ferent acts an:1 the 

responsibilities-~ the Environmental Health Act, the New Jersey Solid 

. waste Management Act - aoo all the mandates that are in. those for 

different levels of government. I think it is the ·heaviest 

trickle-down legislation in both o:f those packages that municipalities 

and counties have f>een, and acknowledging the fact that counties are 

contracting with municipalities in this State as a health services 

contractor. 

There are just all kinds of ripple liability issues, and I 

· think to separate or identify the impact of l::x:>th, we have to look at 
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the overall public benefit by enacting and implementing all of the 

legislation that has been passed by this State versus the impact on an 

individual. You can't erase or put an unreasonable limit on it,· but 

maybe there has to be a limit, as you suggested. · Maybe that is 

reasonable, and maybe we should have a separate body look at an unusual 

victim impact on a canpensation board am provide sare revenue for 
~at. 

I think the concept you have e>f limitil'¥3 liability and 

narr<Ming the picture that the court sees, and providing legislative 

limits, is even 9oing · to restrict am several the· liability. If a 

contract could ref er · to a portion of a Statute that defines · that 

unilaterally, you 're not dependil'¥3 upon all the good lawyers drafting 

contracts that have clear wind<MS that the judges will see through. 

I think the issue of being able to · implement what the 

statutes have envisioned, with the different levels . of government 

acting without this intimidation by, "Gee, I'm puttil'¥3 all of· the 

assets of my municipality or my county ori the table to do what the law 

says I have to do," is a nitty-gritty issue. 'l'hat is the long-term 

environmental disposition of the State that we really have to address. 

MR. HEHER: If I may, Senator, I would say that I know time 

runs nigh for the people who are so badly injured who cannot provide 

for their families. We are suggesting a threshold of $2500 in the 

context of medical · expenses. This threshold, I do not believe, is 

intended to affect the severely arrl pennanently disabled person who 

can't provide for his family. 

SENATOR IASKIN: So then, you wouldn't be in favor of a 

dollar amount. You \oX:>uld like a verbal threshold-­

MR. HEHER: Yes. 

SENATOR IASKIN: Depending on the severity of the injury. 

MR. HEHER: I' 11 go out on a personal limb, Senator, am say, 

yes, that is my understanding. 

SENATOR !ASKIN: Well, I am not crazy about that with 

autanobile accidents, but this\oX:>uld be okay. 

SENATOR LESNIAK: That is not the issue. We were talking 

· about the cap on liability; now you're talking about the threshold 

before you \oX:>uld be eligible to bring suit. 
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MR. HEBER: Yes. 'ltlere are tj«> separate concepts there, and 

I welcane . arxr understand .. what Senator Shim has articulated ·~ well. I 

will carry that back. 
. . 

. SENATOR IESNIAK: . Cb.y .. Be has just ·. been elevated to the . 

Senate, aswell. 

SENATOR LASKIN: He's a farmer; .that· is ... wny he talks so 

logically. (laughter) He is a farmer, not a lawyer, and you can 
understarx:l him. 

MR. HEBER: I once referred to sanec>ne in t:he public forum as 

a doctor,· atxj he said, 0 Please, I an not a doctor; I'm a plumber." 

(laughter) But, T figure, how can I go wrong? 

. SENATOR LESNIAK: Thank you very much. 

MR. HEBER: . Thank yoµ very much. · 

SENATOR LESNIAK: we are now goi03 to accarmodate the · Public 

Advocate, who should be well-aware that we .. are starving, but we are 

nevertheless goiD,;1 to hear frari . him. Alfred Slocum, Ac.ting Public 

Advocate. I ··guess we haven't confirmed you 'yet. Is .that correct? 

Senator Laskin, you 1ll have to make sure we take care of that. 

SENA'IOR IASKIN: I was on the Judiciary Canmittee when he 

appeared, and I gave him a very difficult time. (laughter) But, he 
handled himself very well. 

of a t:ime? 

SENATOR LESNIAK: Senator Cardinale didn't give you too hard 

SENATOR I.ASKIN: No, he's not ori the Carmittee. 

SENA'IOR LESNIAK: . Ch, he is oot on the Comnittee. 

SENATOR IASKIN: NO, the fact of the matter is, it was a very 

nice Committee meeting on ooth sides that day •. 

SENATOR LESNIAK: Okay. Mr. Slocum, thank you very mudl ·for 
appearing. 

AU'RF.ll A. SUXlM: 

here. 
You're welccme, Mt. Chainnan. I am pleased to be 

Honorable members of the Carmission, the 'topic of the 

availability and affordability of env~ronmental impairment liability 

insurance in this State has indeed reached a state of crisis. It is 
. . 

understandably of great concern to all segments of goverrnnent. 'A!3 the 
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Public Advocate, ·my greatest concern is for the potential effect this 
crisis has ·~pon · the ·. potential· . victims .of · incidents'· which · would 

otherwise be coyered by .EIL insurance, ·· incidents which affect the .. 

public at .large •.. · ibese potential.· victim nmt certainly have been put 
.at .. risk. by. the. current minimal levels· of insurance cxwerage.···· It .. is. 

· imperative that the n~ssary steps be taken ·to· ensure .that sufficient' 

·funds .be available to make all· victims whole for. inju~ies µi~l~cted: .. 

should . incidences of . environmental.· pollution qccur. . . . . . 

Because · of the lengthy. ~ri~ it frequently takes befor; 

injuries associated with environme11tal. pollution otherwise covered · by 

EIL insurance are. fully reali~ed, . the. magnitude. of this parti~ar 

facet of the problen . is ·difficult to assess. 

· affordability and availability· problems .are 
Yet~ 

certainly 

while the 

.seri6us; 

over-estimating their severity can lecrl to consideration an:3 perhaps 

adoption of overly drastic or inappropriate remedies •. ·. 

Indeed, I an aware of a few proposals placed , before the . ·· 
, , 

Comnission that have these tendencies. '!hey. include, but· are oot 
r . . 

limited to,. the following: 
1) · Legislate a dollar liinit ·of. liability• and create ·an 

insurance pcx>l to cover the excess; 

2) Require a showing of gross negligence or intent prior to 

an award for punitive damages; 

3) ·. Limit the amount of punitive damages ·award, for example, 

· to treble damages; 

4) Cap risk exposure~ Either change £ran strict liability 

to a negligence standiird, limit the. individual liability of a party, or 

botht 

5) Restore contributory negligence as a· defense: to· tort 

claims; and, 
· 6) . Limit legislatively the retroactive liability. of the 

insurance policy to the date on which' the relevant law was enacted. 
, . 

The purp:>se of my testim:>ny is to direct the attention of.the 
. , 

Cormµ.ssion away from·. those proposals which seem to suggest .. that the 

path of exodus £ran the, EIL dilerrrna is best paved , with a, diminution of 

efforts to make victims of environmental f>Ollution whole to .· an ·· 

assessment of :what is required to: 

53 



., .... 
• • I • • • 

1) ·· Increase available· capital . to a· capital-intensive 
industry.through· e~ed ~titiori; . .. 

2) .. Pre~ent e~cessive il'ldustry responses to capital markets 

resultin;J in>cyclical :industry recession$; ·~·. 
' 3)' •. Guarantee thc1t. 1ns~ran~· <XJ!i~:rclge~ when offered,,' is not.' 

so diluted with ex~pti<>ru3 th21t its coverage beCQlle~ )neffecti~ to· 
., ' meet mark,et> demand~. ' ' : ' 

'As :an in:Ltial .matter, it is, ~iear that affordability aria 
availability •.are. real. proi:>leIQ$ ·'in the JUL ins~ance market. C 'lhe 

.. averag~ premium ch21rged for EIL pol~cies had l:i$en dramatically, as ~s 
· .. been noted . in the testimony before ·. the cooinission. Further, ' many 

.. municipalities arxl· priv~te firms have been< llllable to. secure ·. EIL 
· coverage·. at · any price.· · · Policies · have l:leen ~celled, 'renewals, 

withheld, am riewpolicies refusE!d. 
Adding to .this· .ptessure is an approaching deadline set by 

Congress. u~er last year's amendments to the Resource. Conservation 
and Recovery Act, all operators of hazardous waste disp6i;al and 

. · ... · tr~abnent facilities mu~t, as a condition of 1icensure, have sufficient .. 
· .· financial re~ponsil:>ility or. insurange t~ pay any ~ all cleari-\ip costs · 

if. sanethi~ 'goes wrotlg. EPA officials have a~ledged that there. is 
·.· a . significant· number ... ~ perhaps npt-e than 200 - of such .canpanies that 

.. have yet to ... CCJI1P1ywith this s~a'naard, · in 1arge measure due to their .. 

inability to find EIL covetage~ . · . 

. According to' the Octd>er 21,. 1985 issue of Barron's, there 
were,' a.t least ,:14 carriers ·.writing,' EIL pc>licies in··. 1982. ', Barron's cites 

a: July· 1985 · survey by. the. Haza~bus t-1aterials IntelJ.ig~nce Report that· 
·. found . c:>rily three still in the · business. · Another .· recent . survey . 

conducted by Th<lll8S E. sears, Inc.; C .·concluded that ~carriers will. be 

.... few, pricing.high, and conditions strict." . It did, however, find that·. 

there are . cutrently Seven active or soo~t~be. active suppliers of EIL .· 
' tns~~ance. ' ' 

. . . . . . . . 

Acoordi~ · to Barron's, industry · obServers say that. premiums 
for EILinslirancehave rtore than doubled.at the same time that ooverage. 

limits nave been cut fr~ $100 million to $1 0 million. • Indeed, only 
,, ••• • ' • • • ,)' • • •• ' • < • 

on~ insurer -- AIG,. Inc • .....: currently writes policies with such a ·$10 

· mplion ·.eoverage limit. All others have significantly lower. limits. 
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As previously stated, without full coverage, the public risks •... 

the possibility that funds will not be available to ·inaJce· all vi.ctiin.s 

whole for , their injuries sustained ~s a consequence of impairments to 

the enviroment. ·. Yet, there is. no reason to act pr~lp:h;ously; · • .·.· 
· A n~r of _recent · developnents · suggest that · the crisis may , · 

·. be easing, arx3. that the EIL ~ket is now reboundi~- ' A' recent ~icle0

' 

· in Business Insurance, reporting on develqpnents at 'the Arihual Risk·• al'ld. ·••·· 
Insurarice Managenent SOciety Conference, sugge~ted that .. "not ~y are .. 
EIL underwirt~rs now more confident. in their ability to properly assess · 

·. p:>ilution risks, but there's the· possibility that .at least two insurers 

that· have dropped out of the market could again begin writing EIL 

coverag~." speei f ically, ERAS, a l.ondo~based EIL pool of 15 insurers 

that closed dowr1 last .. year, . Jni;iy be· abOut to reopen;· acoording 

·. to R. Malcolm Aickin, pirector of ERAS International, Ltd. 
. . . . . . 

Steward Smith, Inc. is also reportedly reentering the EIL 
: . -

market. 'Further, it should· not be overlooked that several • insurance 
. .. . . . 

canpahies .. have · continued to offer coverage •. throughout this · period, 

al~it . with higher ·premiums and stricter .safety and eng~neeriw 
standards. ' This ' a~ailabili ty is confirmed by . EPA staff members,. ,who 

have reportedly stated that EILcoverage can be. foUnd by any_ hazardous 

:waste canpany with well_;engineered.· and well-""maintained disposal sites. · 

. .· .· ·. For insurers, it also has .been ar¥3 continues to be possible 
to write EIL insurance·.· profitably. For example, . the· Pollution 

Liability Insurance Association, · a pool of . 49 property/casualty 

insurers that writes EIL coverage on~ standard policy form drafted by 
' ' ' 

the ISO, has also made a profit.every.year duritr3 the five years· it has 

been. in existence. · As James C. MOrrow, Chairman of PLIA . and< Vice 
I •. ' .-

President of Nationwide Mutual Insurance CCJnpany tias stated, "You can · 

· .underwrite pollution insurance and make a profit.II 

. no~e that, accordi03 . to Business Insurance, this 

position to take within the insurance industry. 

I should, hotlever, 

is not a. popular · 

Finally, remedies to affordability/availability problems have 

already been adopted by numerous former EIL policyholders. 

Self-insurance, both ariorg municipalities and industrial canpanies, is 

already.occurring. For example, business is up 50% in the past year at 

55 



. . . . 

.· Risk Management: Ser,,ices, Co., : a Dallas firm that aa.niniste~s <programs · 
· .. ·._ ... ard proviqes. loss ·<X)ritroI services :for· self-insurers·. · Much of -this · · 

business, is :f~~ I1DJnici.palities •. -.-. Mayor Grubb' ·s testhncil; before·· this 
. Ccmnission · foll~: this• tmrd •.. ·. . 

In anQther ~Ocldi, · '!be . ~~i -Str~.t . · Journal :re~ritl~,y-· · 
announced the ~ec;ltion :of- a new · ihsur~ canpany. by a ~ , Qf 1 s' .· 
indur;;triaf corporations .. f~irig large .. inc:re~s •·· in -their pr~ums. ··•· 

., Trlese 15/ agreed to . ~frj,bute a tc:>t~<. of ; $140 million fu s~t . th~ 
coopany,: which, iriturn; w!Li,provide e~ch_~ticipating 'finn with as· 

much as $150 millioo in liabili,fy: CQ\Terage. A ~imilar ~ian: was usoo by 

. · ACMBr, .Inc.; -which ~s \aJ.most f9rced . out of. the . asbestos reooval ·· 
,, . . . . : .. ·.· . ' ·' 

business earlier· this·. ~ar 'when its insllrer refused to renew· its 
' .· ' . . . - - .. ·. - . '.-:· . . 

. _policy. AOmTI together with two partners, · created a · .. canpany 

specializiB;Jfn iruiurirr:J ~sbesto1;; renoval_concerris. 
. . Creation ()f SUCJ1 captive ,Or gtoµp :Captive. insurance canpa!)ies 

is ·a. solution_· suggested for. many ... of: :•the . ~ies, am perhaps . 

. ·· llllll'.licipalities; that-have-'suffered a·major ~nvironmental l,iability _loss 
or are corme~t:~·--wit:h•,.a S~pe;fun, si,t~:>aoo ·thus cannot obtain.· EIL . 

.. cove~age for · these .risks •. : ·:A~rding.:- to. Richard. W. Sears, Jr;~,: 
President of _Th~s E. sear, Inc.,·, arl insurance and reinsurance,' 

brokerage in' , BQston, reinsurance fot . such risks is likely to be 

available if the capital base. 6f th(?se entities created for the sole 
purposeof.iilSuring,parerit organiz~tions..i~adeqi,tate. 

· .. A wide vat-iety :of · explanations :have been offered as to · the · 
··cause·of 'the.afford~ility/a~~iat>ility E)roblems. in. the market .fo1; EIL 

·, insurance. These explanations differ,, d:c:amatically de~ndiB;J .' on who is . 
'. doing th~ explaining. ' . ' ' ', ' ,• ' ,. ' ' ' ,, 

' ' ' 

It ha,s beet'\ argued th~t ~e irun,u:ance iooustry is,.· in fact, 
cyclical,· but at .ieast -~ as{)ects of :the cycle: a~e contrived· for the 

pur:po~ of e<;JTipellin:1 ,legislativ~. am jUdicial _responses favorin:1 ' the 

'industry. 
•. .-~ 

~ther, .th~ ·indµsti:y attributes much of its ·current dileinna 
to judicial intervention into th~ standard canprehensive general 

licibility policy intended to provide coverage on an occurrence basis 
Only.· for sudden and' accidental polluti~n. . !Itle indtls.try cites court 
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decisions such as Jackson ·ToWnshiJ? Munic:iJ?c!l Utilities Authority v. 

Hartford Accident &· Indemnity Canpany. · It. has been proved that. urxler 

recent New Jersey court cases, general liability insurers have not only 

been affected by ever brocK3eniBJ tort liability theories, but are being 
forced to shoulder retroactive obligations that they never contracted 

. . 

· to ass~ arrl for which they collected m premium. It is the Public 

Advocate' s position, along with others, that the populace is being · 

victi-.;zed by an entirely different scenario. 

Others suggest a slightly different focus for this litany of 

causes, suggesting: 

1 ) That the insurance canpanies are themselves largely 

responsible for the current crises: and, 

2) · That these.same companies are today exploiting the crisis 

for their own ends. 

As Ralph Nadar stated in his testimony before Representative . 
Florio's subccmnittee last nrinth, _"There. seems t6 ~ an underwriters' 

10-year itch of greed operating here. This spoiled brat (the insurers) 

must be weaned of the fruits of its manufactured crisis arrlnot allowed 

to increase prices while restricting coverage in insureds.and the legal 

rights of victims." 
Robert Hunter, President of the National Insurance Consumer 

Organization, has explained that much of the problem is related to the 

unique cyclical nature of profitability in· the property/casualty 

insurance business. His observations of the insurance industry include 
. . . . 

the notion that the bottaning out phenanenon of the insurance industry 

occurred in the mid-1970s regarditB medical malpractice arrl product 

liability. unavailability and skyrocketing premiums. Soon thereafter, 

profits skyrocketed to all-time record levels. The industry, it is 

claimed, "Learned that State legislators would act to reduce victims• 

rights in the wake of panic. · They are applyi0:3 the lessons learned in 

the mid-1970s very well today," says Hunter. 

Other assessments of the insurance industry's problems tend 

. to confirm t.his analysis. . The insurance industry is a 

. capital-intensive industry. It profits significantly fran capital . 

investment. While traditionally a percent of the insurance premium had 
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been allocated for pre>:f:it; high ... · i11ter~st · rates· occurring in the· late.· 

1970s · caused ari ~t of _-the · profit· porti~ of ~•·. ptenrl.un Jn 

. favor of. potential .. increa~ • market aajuisit.ions, relying upon_ the 

·xe~urr1 ,on. prernillll i~s~ t:o .crea~:'.Pi?fit" .·• ... ~is_ situaticn~-~-s-,>·· 
. descri~"in part as recently as Oct.c>b;!r 20, 1985 in ari .article i~ The'->> . 

-. Sunday NEM York . Times, : mi~ ~tatedf "A tr•mC)lJS . ~t 6f <~ , 

. capital c$me •. into . the imusti:y, t,oth::•in .•~. ~ie~ :a,na : old ,ones ~~ ;;:; ·.• -
"1Rlllted t:Q ~," sa~ Dennis . A; Sexman, P?:esident of_. American Federal ·_·· 

,. . . . . . . .. . . ·- . '. . ,, ·. ' . ,. ' . ·. . . 

Group .·Ltd.,·• ·a -major wholesal~ -_ insurance .brokerage· ba~ in · New York • 

... •Interest rates _~re ~ar 20%,. ~C• th~: canpanies were· begging for 
business, at. .any price,-- t6 get pr~iµm dollar~ t.o invest. n . . 

. . The··~titior) •. for· premiWRS.prcx1uc¢d··· ~ extraordinarily 

generoµs de~ls for businesses •... Irt' .1981,. -Mr. Herman. noted, "A large 

retail electronics chain~·paid $300,ooo fe>r ·liability insur~ce.11 Three-

. ·- years and rto~e than $1 milli01/ in t,aid claims later, its• pr~ium was 
down to $125,000. 

. Another of . Mr. - Betman Is:; clients, an autanobile - leasing 

canpany with a fleet of 10;000· cars, s~ its premium fall to $450;000 
. in· 1983 f;qn $2.4 million in 1981~ o .. 

. . . . The . scramble .. for . premiums reached a peak, at... least 
symbolically; with .· the purchase by MGM Grand Hotels, Inc. of 

.. rettoactive insurance aft~r a fire at its Las Vegas hotel in November, 

1980, that resulted Jri the deaths of 85 people and inuries to 591 

m::>re. Before the fire,· MGf lla:l only $30 million of liability 
insurance. · · But, for· a fee of $38.3 million, an insurance service 

.. canpany, - Frank B. ·· ;cili, -· tnJ., UDJerwrote ·. llI> _ to . $170 million in claims · 

fran the fire .. - That \faS reported in The New York· Times; October 20, 

tgas.. A reo!nt artkie in ~'s also tends to <X>nficn the 

. criti~ism of. past und~i:writing standari3s. As the article noted, many 

risk assessments· were done :'pr) a t:ightbudget and depended on sanples 

rather than a ··. ·full audit. - · ·· 0 Inspecti011s • done specifically for 

underwriting were.lim~ted.to.a. fraction of the potential premium," says 

· · .Robert· o. T~ylor, a11 enviro~ntal risk• coqtrol services. engineer at 

_ Hartford .. Steam Boiler Inspection~- Ini;urance Canpany. 
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Another engineer who diq environmental risk assessments for 

· insurance canpanies oontends that "the anount of roney carmitted may 

· have been correct given the state of the knowledge then." But, he 

cldds, "thinkir¥3 alx>ut it now, I wouldn't be canfortable "with our risk 
assessment." 

As a oonsequence of these high interest rates, insurance 

carriers took note of the fact that there is a significant time lapse 
between the time the premium is paid am any res.[X>nsibility is imposed 

up:m the insurer to canpensate for losses imposed ~ a consequen~ of a 

filed claim. 

This long-term trial, or pay-out rate, ina spiraling econany 

of high interest rates· created all too lucrative . investment 

possibilities. 

However, this process ooopted by many carriers resulted in a 

disastrous down-turn in the industry as risk analysis went out the 

window to protect market shares. Ultimately, . cash reserves were 
insufficient to accanmodate existing .liabilities, and surplus ·capital 

was restuired to buttress loss reserves. The insurance industry had 

accepted unreasonable eX.[X)sure to liability while failing to aC"qUire 

new capital through expandir¥3 market acquisition attempts. 

Unfortunately, the reinsurance industry followed suit. The 

reinsurance industry experienced· remarkable growth initially, but such 

growth, including newly created organizations, was short-lived. . Both 

primary insurers and reinsurers began to utilize returns on capital 

investment to offset underwriting losses. 

A capital-intensive industry found itself without capital. 

Now, having created the crisis, the insurance industry wishes to 

exploit the crises in favor of its own ends. 

As a consequence of reviewing this situation in its entirely, 

the Public Advocate is of the view that sanewhat newer approaches are 

probably appropriate to allow us to obtain coverage for potential 

injuries resultir¥3 fran the non-sudden release of hazardous substances 

to the environment. we certainly ought to be able to minimize the 

risks associated with the slow release of toxic materials fran dl.llTlp 

sites, eX.[X)sures related to the cleanup of hazardous . waste sites, 

eX.[X)sures to asbestos, arrl leakS fran faulty underground storage tanks. 
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The solution to the dilenma may well lie in increased 
•. ' ,, 

canpetition. As . stated, a great deal of hew capital was introduced to 

the insurance· industry within the last decade. However, much of this 

·· ,new capitai. earner fran · sources with. little famj.liarity with · thf:: ,, 
insurance .·industry. 'lherefore, it was. not surprising that their · 

. efforts. toward market a~isitie>n failed. · It is i;uggested here tooay 

tbat we look at other possibilities designed to enhance<Dllf)etition and 
. . \ . 

acquire additional capital. we should look to those who have at .lea$t 
tangential familiarity with the industry, that is, other 

. . ' . 

capital~intensive industries - the bankin; industry arrlthe securities 
· industry. currently, lx>th a.re barred in this State fran entering into 

insurance markets~ 
We ought to take a second look at those policies behind the 

judgment to bar the banki~ industry fran ·. filliDJ a void created in 

large measure by the reluctance. of the insurance industry to concede 

its own mistakes. · MoSt. of us are aware. of what happened to life 
. ' . . , 

insurance premiums for 'term insurance .. when savings banks in the State 

of New York were. allowed to provide such insurance arrl premiums went 

down in the insurance industry. 

Ther~ are persuasive arguments . that the banki~ industry 
. could benefit from this opportunity cmd .the insurance industry could 

benefit as well. It is not suggested here, however, that banki~ and 

insurance business be amalgamated'. . Moreover, one could consider the 

possibility of banks aqti~ as a holdi~ canpany for an insuri~ entity · 
subjected to current insurcmce regulations. Further, our current 

situation could have been avoided if the excesses associated with the 

move toward "premiums for investment at virtually any cost" could have 

· been . avoided. This · suggests a secooo look at regulati~ not only 
· canmercial. insurance coverage, but the reinsurance industry as well. 

Had the industry been precluded by regulation fran excessive downward 

deviations in premium assessments,. much of the present crisis could 

have been avoided. 
Finally, the Legislature needs to seriously · consider the 

imposition of minimum. standards as to what a camnercial general 

liability policy must contain. It makes no sense to. offer alleged 
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coverage which is so riddled with exceptions as to render the C0\7erage 

ineffective to meet those needs all too readily apparent in a rapidly 

advancing, highly technological, social order. Yes, we can take a 

second look at tort liability ailJ. its applicability to our m:xiern 

societal needs and limitations, but certainly not without taking a 

second l<X>kat the industry arrl its reediness to serve. 

Thank you. 

SENATOR LESNIAK: Are there any questions fran the 

COOmission? 

SENATOR I.ASKIN: I think at our first session, I talked to 

one of the witnesses about the limitation on invesbnents of insurance· 

canpanies. After hearing your testirrony today, I guess my original 

thinking was just way-out scheme because saneone with a little IIDre 

seriousness.as you has discussed the. sarre concept. 

In New Jersey, we have a law that governs · fiduciaries. It 

. says that if you are a trustee or· an ·executor,· without contrary 

instructions in the instrument, you can only make investments because 

you are a fiduciary in certain specific limited listed mechanisms. 

'!hey are all in the statute. 

I am thinking that an insurance canpany basically, or 

conceptually, is really a trustee in the same sense. They get rroney 

fran insureds. They are supfX)sed to hold on to it arrl invest it 

wisely, so that in the future, if they insured needs the rroney to pay a 

claim, it is there. 
Are you saying in your testirrony that perhaps insurance 

canpanies should be held to that kirrl of standard where they can only 

invest in certain what we'll call safe areas to make certain that there 

we don't have this up arrl down like we ha::! when the interest rates were 

going sky high and all of a sudden they don't have any money ncM? Are 

we really saying that maybe · we ought . to think seriously abou~ a 

statutory mandate which would prohibit insurance canpanies from 

speculative-type investments? 

MR. SIOCUM: I have to be candid with you, Senator •. That is 

not really the thrust of my fX)sition. It may well be appropriate to do 

so, but my fX)sition is, how low can you allow the premiums to go just 
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.·•· .•••· C ••• ·• > ··. •·••.·•• > ii .•.·•. • 
SO Y9U can. g~t . S(R. inme<liate catlh .fc:>r ;capital inve~tlnents without 

. . reekiD3 · h~ .· on . the imustey j,tself?. . lllen ·. I.. talked .· downward 
deviations/ Senator, ·~•.·· .. concern·was. that not only. ·aid the primary 

• l~urers, · ~t· the.•.·re~ut~ .1f¥i~~try 'as·/well, •crifice:· ~.}\S···· 

busi~ess ··· policies just .so that· th~y would . tiave oi-i-hand : qapi tal. for · 
. investment . . . 

. My··.suggestion is, had they been regulated to the .point that. 

the cost of the preniunis ~re nonitored,· we wouldn't have al.lows:i such .• 

· significant··c1ownward· deviations.·· 

.. SENl>.TOR. IASKIN:. Wifch 'really is: not· unl.ike. wha,t I an talking 

. about~ . They' ~id this speculatirig' -- I '11, •.. use that in the general sense 

-- when the inte;est. rate~ went s](y>high,. so they said; . ."Iet sell . 
. . . . .· -. ·. . . 

· · · 1nsurance at any -cost because we can Rake so mueh m:>re rooney in.vesting 
it 'tne. high : interest c1reas. It • - . .• .· . . . . . 

What: I am saying is, in' line with that, ·maybe we should think 

.·~ut' sane kim· Of· a .statutory·'fiduciary_ expansion; which.would. inclooe 
. insurance CCllTpany . 'investments: in the same general. lliibrella as trustees· . 

arij ·ex~cu~rs of wills. . It is j-u~t sanethi03 philosophicq].ly to thil1k: 

about. · Iri ~at way, you won't have the speculative investment of money 
· .am the lowertD;J of premi\lllS.· to a ridiculous aioount. . . . . 

. MR. SI£)CUM: . . There is no ~estion in . my m_ind that their . 

inv~s.~nt pr~ran ougllt to bk· ttbnitored. . . 

SENA'roR DAL~: .· Just on ·that, through you, Mr. Chairman, on 

the same point, sir j ·· you are talJdrg about nonitori03 the investments 
•... · . of insurance. canpanies _to begin with. . 

. _ ... -. · Insurance CODpanies. !!re · national corp:,rations . that are 

regulated by 50 different states. · How would you do that? How would 
· · ·· ·. you propose to regulate the investment? 

. . ' . . . . ' . . .. 

. MR.. SIDCUM: well,: it may require Federal legislation, but 

. I'll tell you this. We also have licensi03 in this :State, an1 nrt 

. position is, for tho~ canparties th~t ·want to do business in the State 

· of N~ · Jersey, we ought to• make it a requirement, ·· with regard to 
.. . ,. . - . 

licensing, that. they engage in a certain limited program of capital 

investment. If they. w~t ·the business/ they' 11 do it. · 

SENA'IDR D.?\J:..'~: If, ·in fact, you are limiting them to "x" 

-. · ~rcentage of profit;tn order to be licens~ 

.62 



MR. SLOCUM: But, you see, Senator, that wasn't my position. 

SENATOR OAL'lON: O.Kay. YOU are, in effect, if you follO'itled 

Senator Laskin' s qUestion. His point was that you· regulate them to 

invest in certain "safe invesbnents.• '!bat effectively is regulatirig 
profit. 

MR. SLOCUM: Iooirectly it may have sooe relationship to the 
rate of return. 

SENATOR DALTON: wen, if you do that, what yc,u are doill:J is, 
you are taking their investments . fran of a speculative nature to a 

fairly safe predictable area. 

MR. SLOCUM: Yes, I understand that to be the Senator's 

statement. 

SENATOR OAL'I.00: So, you are. 

MR. SLOCUM: But, as I tried to indicate, my biggest concern 

is hCM ,much you can lower the premiums just for the purpose of capital 

on hand for investment purposes. Where you put the noney wasn't my 

biggest concern, btit it is matter that ought to be nonitored. 

SENATOR DALTON:. If I am the Joe Doke's Insurance Canpany, 

and New Jersey says to me, "Well, you can only take your premium dollar 

that you earn arrl invest it is safe investments,• I'm liable to say, 

"Well, that is fine, well, and good; but I'm going to do business in 

the other 49 states then." 

MR. SLOCUM: You might well say that. 

SENATOR DALTON: Okay. Additionally, hCM would you pro:r;:ose 

regulating reinsurers who are not necessarily national canpanies, but 

· international canpanies? 

located-- Lloyd's .in 

multi-national canpany. 

In order words, saoe of our reinsureds are 

a reinsurer in . Great Britain: it is a · 

MR. SI.DCUM: 'l'ne only thing you could do would be to get a 
lo 

ccmnitment fran the primary insurers. 'As a consequence of writing· 

insurance in this State, you· have to have them provide you with 

information regarding their reinsurance program. 

SENA'IOR DAL'IW: Well, I'm not suggesting, via my question, 

Mr. Slocum--

MR. SLOCUM: I didn't think you were. 
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: .· .· .· •·: 

SENATOR DAL'ltN:; · citay. _ -What r am trying to figure_ out: i5:, 
. yo\1 c1re· talkin;J about cxie·.of 50 sta~ that. has an ~nsurance Department 

that .• by · admission of its last four ' (:cmnissioners is totaj.ly 

~erstaffed. · __ iben you· ~: gc:>il'i;J •. b:>., t~, 911 regulatJB] national iarn 
. ,.lllllti;..natJ,OJ181 oori,e>ratioos~ I just ~It know how p!:clCtical that is •. 

let me just raise tl'iclt ix>int. . _ .. · .. 
. . J:f .. you •... ctre $ajing -.... to -. me- : 'tllabT .. . .If · this .. is Cot).gree.sman: .: 

, Floria's Subcannittee am you're 'suggestiBJ that the i'ecleral g0\7er~nt _-. . . ·.. . . . . .· ,. - : .. . .. . . . ... 

ought · ~- get. back into regulati~. the irisurance ·industry; which· anr:mgst -
. . . . . ~_: . . : , . - . .,. . . ~ : . . 

·, my brother insurance agents. would pr(>bably cause- cardiac arrest, you. 

suggesti~ns. then be~~ · to my mind,-. a lot 'Jrore. rea~le . as fa~ ~s 

suggestions ar~ c6ncerned. You are talki~ about an entity that may be 
able to grapple with ·the goal of regµlating the investments of national . -

. arxi mtil~i-national corporations. : · -.. -. . . .. - -
, MR: SLOCUM: . In terms. of what I think I am proposing/ I don't 

think .it i~ an a~sane burden that the Department of Insurance · in this . 
State ex>Uldn' 't carry~ __ we ate not taugl"lt in the. law · school. · I would · 

· refer fran tine ~ t.ilre to the. awesane power of th~ State. 

When students _asked me what I meant by that, 'my response was 

.sanewhat tong1.1e in cheek~ -· Goel giveth am God taketh· away.-. The State 
ha~ the 'powe~ to det.~rmine who is ~oing to write insurance in this 

State, am it can, detenni~e .what standards it wants to impose to 

. achieve .the qbjecti~e. . I am in no _way persuaded that it is impractical 

t<J do that, even though it may Well be. But, fran my perspective, · I 
·don't.t.hi~ so. 

· SENA'l'OR ~TON: - ·Thank you,_ Mr. Chainnan. 

SENA'IDR LESNIAK: let me niake one point, if I may. .I concur 

· with the part Qf the yo~ testiroc>ny when you s~ · we are not to be 

panicke<:1 in terms<of · responding to the cy~lical nature of the problem • 
. · .. . . . . 

However,· for the record, let' me disagr~ strongly with one of the 
points'you made. 

· I don't bel,ieve ~-· ought to be cariplainin;J about- low prices. · 
. As long .· as, , the ins\lrance industryi am ind~Stry itself' have-- They. 

write many lines, arxl our Department has made a detennination that they 

·have the adequate assets to cover the losses. If they want t<> take a -
···.' .. ·· . -
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risk out there in order to get capital to make noney, the . people who 

are goi03 to benefit fran that are the insureds by 1Ql\o\1er prices, as 
municipalities benefited by those lower prices. I don't think we ought 

to preclude the market fran people havi03 to Pc1:f 1Ql\o\1er prices as lp~ . , 
as the canpany has the solvency to cover that, and as long as we, as .. 

the Legislature, do not panic aoo look at when the market changes. anci 
all these axnpanies say, "we're losing such great JOOney; therefore, you 
have to. change sane tort concepts or liability concepts that have 
far-reaching effects." 

As lorg as we are intelligent enough to realize that, I don't 
see any problems with municipalities or whanever getting the benefit of 

lower premiums because insurance canpanies themselves want to take 
higher risks. If they lose the roney, it is their shareholders who are 

goirg to have to bear the burden of that mistake. 

One thing I agree wholeheartedly with is that we have to look 

not at what the cyclical problems are, but are there any long-tenn 
problems that are institutuionalized either through the judicial system 

or through legislation that create needless uncertainty where we can 
establish certainty. 

By , the way, one of my intentions is to call the banking 
industry and the securities industry for our Comnittee to respond to. 

the sug9estion you raised and Congressman Florio raised as to what 

their position is on this topic. 

Assemblyman? 
MR. SLOCUM: If I could, I would like to respond. 

SENATOR LESNIAK: Sure. 
MR. SLOCUM: I don't disagree with a single thing you had to 

say, Senator. My concern is, if you are goirg to take those risks, you 
can, but don't take those risks and then say, "Oh, because we have done 

sanething that has caused us to be in a threatened posture, we are not 
going to write insurance in this State in this area 

what my concern was. 

anymore." That is 

SENATOR LESNIAK: Okay, fine. Then we agree. Assemblyman? 

ASSEMBLYMAN SHINN: Yes, briefly. In the last statement of 

your testimony, you touched on the tort claim review. I think you were 
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.' here. 'ltlerj ·1 made. camteflts relative to my •concern over the ability of . 

lower. echelons of. govemamt tc> implement: the Solid. waste Management ·. 
Act clllCl some 6f the environmental legi;l.ation that has. ~rl passed . that 

·mnda~4!S :thatl~r l~~ of gove~~Jlt. impl~nt envi~nmental:~ ~~~~a.::i•,;<~:::: 
and the e1;eation of solid' Wa$te facilities.• :. .. . . . 

.. ~~~at:: :t:rJ: :.:::;. == .. ::a::ti: :··· 
. · muriici~ities •. Do you-ha~ mJ specific feelings? 

. . MR. SIDCUM: . we1i; my ~i~- is, I. thinl< . th~t . in the past we 

may . n6t have h~ sufficient :knowledge , to be able to, asses; the: risk : 
• > -· •• •... • .,. .• • •• • :·. • •• -,· • • •• • • • •• - • • • • • 

associatefwith er1vironmental pollution. B,ut,' I am persuad~ that with 
sourK1·. ~ngineeri03: man~ement, ~··•·· c~>noni.tor · the· risk·_ in. the.· .future;· 

.. make. accurate. ass.essment;s after what the·.· tisk ,consists' of, and assess ' 

pr~um costs sudl thatY~ c~Obtain for oµrselves full coverage. 
. ' I am ..• nof persuaded> that : we 'nave to ' impose. t,ort . claims I 

. . . . . . .. - . . ,• _. . . . . ~ . . . 

limitations when, 1n fact, l an.of the view that we can, in the future, 
acquire•fu11· cove~~~e.·· . . . .. . . . . . 

. ASSEMBL~ :SHINN:· .·.It, has ;peen rrrt. experience that the 
municipalities ·. that · are < having ·.•·problems ... getting .. coverage· are 

mllilicipal{ties that have. either ·:recently. __ closed or · qperating 
non-state-qf..:the-art solid, waste .Jaciiities, •. i.e. dumps •. ···· 

MR.' SLOCUM: I -rst~~, and I an 'Of the . view that we 
should get to;J~ther ~; sufficient ainoun~ of capital by: whatever means 

to, without notions of: liability whatsoever, · cle_an it. up, because in 
.· .• tbe past,. l t«>ulon't: tiarit -~. attrifute r;esponsi'bility to a singular 

entity. I think ~ ·all to t~ ail- of the. Superft:ind l'IDney, all Spill 
Fund irioney,· and assessments ·again~t those 0indu~tries that produce the 

.·. toxic· ~terf~l~, .put together · ~~t · package, atx'i say,•·. •okay, gang I' let's · 

clea11 up. everything arid .st:art. anew~"· 
. ASSEMBLYMAN SHINN: ' ,That separates Superfum fran Inunicipal ~ . 

· MR. ~LOCOM:. Y~s. . 

ASSF.MSLYMAN SHINN: Just going t>ack to rrrt point, which is the. 
right-now problem, : the worse thing in the world that could happen is 

:for.the be>unties that are rnandateduaj~rthe· SOlidWaste·~agemerit Act 

tb say} "Forget it •. It is a certified .Jailu~e. Let the State do it.II 
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That is a task that I feel. the State cannot deal with. · If we provide 

anymore disincentives for them, aside frc;m the political disincentives 

that are out there, not to perform under that Act or any other 

environmental acts that we pass, by the liability issue am not a:ldress 

it :fo the short tenn-- Maybe in the long term there are solutions, but 

the short tennis my concern because the fires are umer municipalities 

and counties to perform. We have a crisis. Even the State has an 

environmental impainnent liabity crisis. 

We have to have sane short-term solutions. I don't see it 

out there in the private sector as laws exist currently. 

MR. SLOCUM: Well, the only thing I can say is again, I 

reiterate -- I think there is too great a concern for assessment faults 

and assessment of liability. I think we all ought to conceded that in 

the world we live in, we grew at sudl a fantastically rapid rate that 

we couldn't foresee a sufficiently far distance down the road to make a 

determination as to what it was we were doing. We ought to call time 

out now and say, "Hold it. Let'.s just clean up the mess and take all 

of our available resources that we can put together to get rid of 

this." 

I think if we were able to do that, then we would be able to 

make assessments with regard to risk allocation with regard to the 

future, arrl do it in a manner that doesn't hurt potential victims. 

SENA'IDR LESNIAK: I believe Mayor Grubb' s proposal 

incorporates part of ~hat concept in terms of carvin:.3 out certain risks 

that would .have to be handled in a way beyond the insurance issue. 

I want to make one other point. Your testi.Jrony canes very 

close to saying that the insurance industry is engaged in antitrust 

violations. 

MR. SU:X:UM: It d.id cane very close to that. 

SENATOR 11\SKIN: And, it is apparent it was unintentional. 

(laughter) 

SENA'IDR LESNIAK: Thank you very much. We are goin:.3 to break 

for 45 minutes for lunch. 

(llHllREX:F.SS) 
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APIBRUH:B 

SENA'IOR IBSNIAK: Patricia· Casey? 

PM!UCIA CASEY: I think, Jeff, .. you wanted to.start? 

. MR. KLEIN: I'll start, and I will be brief, since you have 

heard me already today, arrl let fat give yo.i• SCJie new perspectives that 

you have not had so far. 

I am with the American Insurance Association. I am Jeff 

Klein, Associate Counsel ·for. Government Affairs. we represent 178 

property arxl casualty insurers in this State that account for about 43% · 
. . . . . . 

of the general liability premiums .. wfitten in New Jersey. Included in 

my membership are· three big New Jersey canpanies -- Selected Risks, 
• • , ' ; • . ' -. • d, : 

·Chubb, and Crum and Forster, that have an interest in this State. 

I am not . going to read this rather lengthy 26~page 

statement. I will only refer to excerpts from it. Wnat I want to do 

is break it down into four topic. areas, that is, give a little factual 

background on exactly what the underwriting cycle is, and what sane of 

the figures have been with respect to it; then talk a bit about what we 
like to call the underwriting uncertainty in all of this, and what sane 

of the judicial interpretations have stated •. · But for nost of those, I 

will refer you to . the written record. 

At that p:>int, Patricia case/will give sane backgrourii as to 

what is happening in Washington and ih other states. We will try to 

provide the Carmission with any infonnation you have. 

I would then like to very briefly respond to sane other 

canments made at the two prior public hearings; aro then give you an 

idea of our support for some of the suggested solutions that have been 

thrown around. 

There are cer~in principies that we want to lay down at the . 

outset with respect to sane of this, arrl that is, while we concede that 
. : . . . 

a part of this problem deals with the underwriting cycle, it is our 

belief that t.he affordability· and availability problems deal . to a 

great extent, with the culmination of increasing litigation and adverse 

judicial· determinations which· in essence have made this. problen 

uninsurable. 
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Seoondly, while we support what this Camdssion is doing and 
we ~liment : you on taking the tesponsibility · to · address this iissue, ._ 

· arid we, support whatever _the-· State of New Jersey can cane up with, we 
have to understand that a lot ,,-of what . is. considered here· must: .. ,~--­
_also be .. considered ·in· Washington at the ,.Ccfflf>~ehehSive· · Envirornent~i-

.. Response.Act, better known as Superfut¥:I. Its int.errelation with state· 

statutes around the country is so ·great, arxl the liabilities that have '. 

been discussed.· here· this 110rning anf at the other two hearings are so-· 
affe~tedby it, that changes simply have ,to be made on the Federai 

level for ~aile of 'these . insurance pr<:>blems to be addressed, as well. 
But ·we· understand that we have ··to start saneplace, ···._and .. · that yqu nave 

• .. I .· .· , :·· . , 

· teaken the r~sponsibility to do that.. I. have asked people in my 

·. industry, legit:i.mately, whether if the State of N~ Jersey mad~ sane of 

these changes, it would have an· impact~ Without telli113 me how mllch, 
' ' . . : 

they said yes, and that is whywe,are here. 

Much has been said - and I refer to page two of my testinpny 

now at the prior hearings aboUt· the underwriting cycle, and 

insurers cash flow underwritirg arrl boo. business practices, and I just 1 

want · to give an. overview bf where we· are and what it has led to~ 

Traditionally, · these cycles have been_ of approximately four· years' 
. . . . , 

duration. Just as demand for insurance has been influenced by· the · 

health am growth of the nation's· econany, supply is influenced by 
. . . 

other bcisic economic trends. Supply, or-capacity, in our industry, is 
. . 

directly . related to insurers' surplus, which is defined• as the arcount 

of funds and the number. of funds that stand behind the iiabilities 

·undertaken by insurers. The am::>unt of the surplus in the imustry is 

not oniy affected by the stock market and investments, but also by 

underwriti113 losses am profits that expam or contract the surplus. ard 
the amount of capital that flows into the industry. 

The property am casualty industry . is just beginni113 to 

emerge now from the_ longest·dQ\\ln cycle in its history. There were high 

interest ratf,!s in the 1970s: this · brought, 'as has been . said, a 

tremendous amount of new capital · into the industry~ '!hen there was· 

. competition for market share, which led to what has been referred to as 

· cash flow underwriting, where insurers were willing to accept certain 
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underwriting losses in anticipation of high levels of investment.incane 

oo loss reser.ves that would produce a bot:tCDrline.. profit.· . . . 

. We acknowled9e that the high interest rates of the 1970s did 

not continue in these losses. 'lbe.se underwri ti03 losses turn~ ir,it<> 
real net losses. To give Y()U an idea of the extent of this, in 1984, 

underwriti03 losses jumped fran $8 billioo to ~21.3 billioo, and I have 

been told, at least orally, that 1984, in terms. of losses, ~s as bad 

as sanething like the previous 20 years canbined. The experience on 

ccmnercial liability lines has been ·particularly negative. As I said 

earlier, the canbined. loss ratio for those lines in the industry has 

been 152. '!be Insurance Services Office, which is a statistical 

organization for the industry, has rep:>rted that insurers surplus fell 

approximately 10% over the last several years. . They are estimating 

that based on that, there will continue to be capacity shortfalls 

between now and at least 1987. 

As a result of this, reinsurers in wndon, and danestic 

reinsurers as well, have begW1 taking very- (telephone rings) That 

may be than right now. 

I forgot to mention this mrning that when my three and a 

half year old son asked ne where I was going today, he asked whether 

the presidents of China and Russia were going to speak here today. I 

said, "No, these are global issues, but that is up at the UN, on 

another matter." 

SENATOR LESNIAK: I an sure he didn't laugh, either. 

(laughter) 

MR. KLEIN: I am paying for my puns arrl my humor. 

So, there is no question that there have been real losses and 

the problan has been exacerbated in the last couple of years. 

The problem that I "WOuld next like to address concerns the 

uncertainties and ambiguities that underwriters have to face in writing 

insurance p:>licies. Before insurers can spread any risks, they have to 

assess·the risk's financial position ana·detennine how mucn of the risk 

it will spread and where it chooses · to accept that spread. 'l'he 

underlying determinant: of an insurer's capacity _is its surplus. The 

loss ratio differs for different lines, depending on the book of 
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business. The liability lines, where losses can be paid years after 

the policy is written arxi where claims are not known until years after 

they have occurred are called long-tail liability lines; sane of us 

have . heard that be.fore. Those . include items such as. medical 

malpractice, product liability, and environmental liability in 

particular. 

In this area, it seems to me £ran what I have been able to 
.· . . ' - ... 

learn ina quick aroc>unt of time,although science tells us that: certain 
. . 

products cause certain injuries, we have not yet arrived at that state 

of knowledge where we can determine whether a particular individual's 

exposure; as part of a group, is directly attributed to that particular 

product, and I an not suggesting that does not mean there should not be 

canpensation. I am only suggesting that those same difficulties in 

scientific analysis make an insurer's job that much harder. 

Insurance companies look at many things, including risk 

management and safety practices, arrl try to make a determination to 

. whatever extent possible exactly how hard a risk · this particular 

insured may or may not be. Recent experience in the liability system, 

though, has indicated that although courts and legislatures are trying 

to deal with this problem, sane of them are trying to reverse the 

. burden of proof, or reinterpret policy coverage and languages, and that 

is causio:3 a severe problem for carriers. There are . a couple of 

decisions which have been mentioned, which are cited on page 10 and 11 

. of my statement, one of which was a California decision, Sindell vs. 

Abbott Laboratories. In essence,· it said that where an injured party 

in particular could not identify the manufacturer of the product that 

caused the injury, but where the plaintiff could identify that either a 

manufacturer or substantial number of than have produca:i a product, 

that any and .all of them could ultimately be found liable and 

ultimately be called upon to pay the damages. 

The other case that was mentioned is the Beshada case, and we 

lvOn't go into that again, arrl the Feldman vs. Lederle case, with 

respect to state of the art. Another area of problems for our 

underwriters consists of the damages that are ultimately awarded in 

cases like the Ayers case, the original trial court case which was in 
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Ocean County in 1983, which included a verdict for coopensation 
.,, ._ -

involving loss. of quality of life am medical surveillance. These 

types of items were cK'imitted, at the time,· to be speculative, and yet a 

court. fourxl that they should be ~nsaQle and that the existing 

insurance policy, which was not iptended and could not have foreseen< 

those damages, would be.called up:>n to pay for them. 

SENA'IOR. LESNIAK: ; Can .I interrupt? . 

. MR. KIBIN: Sure. . . . 

SENA'.IOR · LESNIAK: I am trying to conclude t.tiese hearing$ sane · 

time by the erxl of next week. If we have your written carments, and I 

think we are well aware of the problems· associated with judicial 

decisions. I am really interesterl in the response -- the part of your 

testimony . that relates to a response to other suggestions that have 

been made, because that is really what we are 1ookif¥3 for. we will 

read the entire testimony--

MR. KIEIN: No, I didn't lnterrl to rea1 it. I will get into 

that, and then I will leave the forum open for Patricia. 

There · have· been · ccmnents . made with respect to . banking 

deregulation, both today and fran Congressman Florio. I am not going 

to get into that whole area of financial services-- ~ have addressed 

that in other areas, including before the Banking and Insurance 

Ccmnittee. Our only camtents are, if the banks think that they can 
, . . . . . 

··have a bettel'.' · time assessing the risk than sane of our underwriters 

. can, then we would be interested in seeif¥3 how and why. I an also told 

that since they don't have the past experience of their general 

liability policies to draw on, that they might be able to deal with 

this in a much narrower area, perspectively, and could claim that they 

could write it better. But the sarre standards of risk that apply for 

underwriters for the Aetna or the· Travelers would. apply to someiane 
tryir¥3 to write this for Citicorp, and you are still left with the 

fundamental problem of. whether or not this is insurable. 

Others have t.alkerl about the carmercial · Lines Deregulation 

Act as being a problem in the State, and as having sanehow contributed _ 

to the availability arrl affordability problem. I only want to say that 

there are other states that have comnercial lines · acts, and there are 
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other states that don't. Many don' t1 rost of them don't. New Jersey, .. 

I believe, is one of less than 10 that has such an act, but this 

environmental problem is occurring country""."wide, so we reject 

assertions that the coomercial lines act is a pr:ine cause of this, 

problem. 

Mayor Grubb, in his testi.nnny on Octoberl5, talked about the 

formation of an inter-governmental envirornnental impainnent liability 

fund. We are studying that now. We don't kn<=M whether he is talking 

merely about a risk sharing mechanism or about sane expansion· in the 

laws for self-insurance pools, meaning group self-insurance, to expand 

the authority to permit municipalities to pool with school district and 

other entities as well. If he is talking about that type of approach, 

I get back to the same question with respect to the banks, and that is, 

that these pools will have the sane difficulty obtaining reinsurance 

that primary carriers are, and I don't know that that is anything other 

than a shifting around. 

Sir? 

SENATOR LESNIAK: You can pool for self-insurance as well as 

for insurance reasons. 

MR. KLEIN: Well that is- Yes. I don't know if the concept. 

he is espousing is having various municipalities pool in the sense that 

they contract together with an insurance canpany, or whether he· 

espouses expanding what has been the experience . in Bergen County, and 

that is, the government itself setting up the pool. N<M, obviously, 

those of us • in the industry, both agents and companies, have problems 

with business drifting away, if you will. But that aside, the 

question is whether the pools could obtain the insurance, and we don't 

see h<=M. Sane say they could, but it has not really been tried. 

Commissioner Gluck made a four-point proposal, one of which 

dealt with the question of arbitration. I believe her .first suggestion 

concerned develo:pnent of a system of mandatory apportionment of 

damages. We are in favor of that conceptually; I would like to see 

that in writing from the Insurance Department and meet with them on 

that. It is consistent with our Association's position that if you 

take m:>re and more of this problem out of the court system and deal 
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with it on as voluntary a basis whether as far as Senator · Laskin 

suggested or not, I don't know .;.... but on as voluntary a basis as 

possible. That would take a large portion of the problem out of the 

courts am into actual cleanup activities, at least with res~ct to 
cleanup . and the l.i tigation costs in determining . who ·.· is responsible fof'' 

cleanup costs. 

There is a California approach, .of which we have a sunmary· to 

distribute to the Carrnittee, in \ttilidl that State has set uJ?, as I said, 

pursuant to a .1984 law, a maooatoiy app:>rtionment system •. I believe it 

goes beyorrl what Canmissioner Gluck has suggested, arrl that is, it 

covers not just damages but cleanup costs as well.· so it is probably 

nore canprehensive. 

I also know that the· New York State Business Council, which 

is the equivalent of the· Chamber of Carmerce, has recently contracted, 

if you will, with the Department of Em.dro.rnnental Conservation in New 

York State to help set up · a mediation system whereby canpanies would 

voluntarily cxxne in and sit down with a mediator, try and distribute· 

information $0 that the mediator can determine, as much as possible, 

who contributed what to the dump site, and· they would voluntarily 

arrange sane apwrtionment of damages. I will make that available to 

the Committee as well; I think it is a goocl type of voluntary approach. 

Thir¢Uy, Carmissioner Gluck s:EX)ke. about a governmental excess 

guarantee or reinsurance mechanism •. I am not sure, honestly, what she 

was referring to there. sane carments were made that it would.be along 

the lines . of the Federal flood insurance program. We don't know 

whether that is applicable to environmental liability; we would be 

interested in hearing fran the Department there. 

And finally, she talked about maintaining strict liability 

for those who illegally· dispose of. hazardous waste and about changing 

to a negligence standard for those who conduct a beneficial activity of 

cleanup and. mitigation of waste. · Although we, as you well know, would · 

like to see a greater change than that, that would certainly be a start 

.and would certainly dislodge the current problem we are having with 

cleanup activity. sane major change in the tort standards for those 

who are merely caning in and trying to clean up the site should be 

placed into law. 
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With respect to a suggested solutions, it has been suggested 

several times in these hearings that maybe the Legislature or the 

Insurance Department should . take a look at legislatively, or by 

regulation, . defining a general liability policy ard a pollution 

liability pol icy, or by defining sudden and accidental, to try and · 

overturn t:he Jackson Township case. we checked with people in our 

industry, and I can said that AIA as an Association has been studying 

this question for about eight nonths on a national scale, ard at least 

as of October 24, there is still a very serious difference of opinion 

as to wether you can do it successfully -- whether in essence you can 

prevent the type of oourt decisions we have seen in the Jackson 

Township case -. · arrl actually, in a foolproof manner, define a policy 

term ·by statute and have it withstand adverse judicial determination. 

But we think it· is a goo:1 idea. · we are oontinui113 to. study it, arrl it 

may be do-ab!e. There are sane wo suggest it can be done. 

SENATOR LESNIAK: Let me suggest that nothing we ever do is 

foolproof, and that is \othy you need insurance. 

MR. KLEIN: Okay. I won't make another joke. 

Senator Dalton's bill, S-3206, with Senator Contillo-_. we 
are in support of that bill to the extent that it limits the liability 

of cleanup contractors and we throw our full weight and supp:>rt behind 

it. There appears to be . a necessity, however, for sore other changes 

with respect to any liability that oontractors could still have under 

Federal statutes, and we. would be willin:J to provide watever expertise 

we could to address that issue and perhaps even strengthen that concept 

in S-3206. 

And finally, before I turn over the microphone, since 

everybody, including myself, is tired of hearin:J me, the Association, 

as you know from my participation on the Task For·ce, supports the 

concepts in the Lynch bill. we would go one step further as a trcde 

association and that is suggest that, if this Legislature. sees fit, 

those concepts be extended to a brocder class of defendants than public 

entities. Obviously, not to limit its sovereign immunity, but a pure 

negligence standard for private defendants, a technological 

state-of-the-art defense as is contained· in A-814, and the Victim's 
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canpensation Proposal that I believe Senator Dalton sp:>nsored a few 

years ago contains such a proposal 1 am a several am apl,X)rtioned 

liability standard for those defendants as well. 

We know there is a limit, realistically, to how much change 

can be accanplished. But if we are talking about providing insurance,· 

and providing sane certainty in the area, we think that has to be 

seriously considered. 

SENATOR LESNIAK: Let me ask you one question before Senator 

Dal ton, who is on the . edge . of his seat to ask you a couple of 

questions. 

If we were to change liability concepts, isn't there a 

fairness issue that we would have to wrestle with, arrl that is, if we 

were to change it, wouldn't they be changed prospectively? In other 

words,· you have risks· out there that you have already written. Those 

risks are based on the law at that time. If we change liability 

standards now, to the extent that they affect your risk in the past, it 
. . 

is not going to have any impact at ,all in terms of' the availability and 

affordability of insurance now. 

MR. KLEIN: I would say at the very least, if the standards 

were changed, let's sey, effective Feb. 1, 1986, arrl that as 

underwriters, started-""'. If new facilities came up-- Let's forget the 

item of facilities that have I,X>licies uooer existing I,X>licies, and 

those that would have them continuing under the new tort system, 

underwriters would be much nore able to write this insurance 

prospectively for these new facilities,· with these new rules of the 

game to cane into play. But one of the things I would like Patricia to 

address to you is.the extent·of the retroactive exposure out there, and 

how massive it is for the insurance industry. We really don't know 

what to do with it. And I don't-- You know, if you make these changes 

prospectively, it does not solve 90% of our problem, with respect to 

envirornnental impairment insurance. 

SENATOR LESNIAK: That is my 1,X>licy1 I don't know if that is 

the purview of this Corrmission to pull your chestnuts out of the 

proverbial fire--

MR. KLEIN: No, I understand. 

SENATOR LESNIAK: --arrl past practices. 
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MS. CASEY: . Let me . just .add on there that if · you were . to 

change the ·• liability rUles prospectively, · that would b~ bl· us ·.·. a 
significant step in the right direction. we do have to dealwith this 

retroactive problem, but what we are -fJndin:J. is a real problem in the .. .· .· .· . ' . . ,. . . ·. \ ' .-

way the liability r\lies are operating, and r would say that that change: 
has cane . about m:>stly since · 1982. ·. It is a reaily pretty recent 

developnent, and case. law and the constr~ing by· the courts of the 

Federal -Superfund Act, . ~~ then all the state acts as well. '. BUt what 

we a.re seeing is that the Legislature -- with the best intentions i~ 

the·world -- has made no distinction between the past, the present and 
.•. . . . / 

the future, SC> that there i.s no incerit.ive for anyone to continue in the 
. . •. . 

future, to act in a m:>re careful manner,· because you are held joint, 

severally, and strictly liable. we think that amounts to a more of an 

. absolute liability, for anything that occurred. before, for anything 

that occurred even. if you had·· very little .;..,. a tangential -:-,- . interest 

· involved in the handling of that substance. 

so, I think ·that prospective relief woul~ really be a _good · 

s:i.gnal that yoo have begun. to understarrl ·. a part of our problem. But it 

is not just oor insurance problem, it is our insµreds.' problem, and if · 

you could do that, I just think that would be the beginning step Jn 

making ·. some sense. to · allowing us to underwrite a particular 

individual's risk based on that individual's conduct.- ArX3 that is our 
:problem right ncM; we are not able to do it. 

SENATOR DALTON: Through you, Mr. Chairman -· You have Mr,. 
. . ·. . . . . . , . . . .. 

Klein indicating that 90% of .the problem that the industry faces; is a 

retroactive problem. Now you are ·· suggesting that we make . sane ·· 
, , 

distinctions, prospectively, that, say, is an excellent step forward. 

_You want to resolvethose·two statements? 

MS. CASEY: can I correct you, Jeff?· I think a large-~ 90% 

of our· problem- When he said that, what he means is, that has 
. . . . 

generated fear within the insurance industry, . Without·. any .doubt, 
. , 

because "'1e have written · policies out there ·. for- many different. 

•insureds, for all sorts of- you·know, •the problem with this hazardous 

substance,. or hazardous waste or hazardous material, whatever you. want 

to call it. It is not just Dow Chemical, it is not· just the big 
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carpariies: it is t:be little dry cleanE!rS ~ it is anybc)dy. : So it is a .··· 

lot of people·that we dc>n't.even)criow, :am, .we are_ a~raid abe>ut those 

past liabilities; to t:he extent that that has generated· within our 
:i.ooustry a lot of fear at>out the poilut:iCXl :exposure~ - It is . true to say _· 

·• . . . ·" ... ' . . ., ' ." . " . . . - .· 

. that that is 90% of our problem. -. BUt we are )oo]d.ng for relief any 'f/ia.Y 
~ can ,get; it, am, if :we :COl,tld get ·'·S<;Jne legislati~ assistance iri 

... - . . . .• "., . •' · ... · : -. . .· '.•' . . . 

making_ the divicUng line betW$en _ what ~ . been the sins of our 
collective industt'.ies as· a na~iorr f~r the fast 6Q yecll"s, ao:t what we 
could provid~,< maybe, >to meet ~ ~f- these financial respqnslbility 

requirement$ for the future-- I:f ~·. coul.d get sare h~lp with that, I 

think th.at..:w;>uld be•.a·very. e~C'OUr:aging thing.'to·••our industey • 
. . '!bat . ~~n•t _Jllearl . that . eve~ who has ever . dealt with 

. . . . 

hazardous sUbstarice$ will,.overnight., be able to get insµrance. But it 
. will mean that. we , can at- least' t,e4iri : tp provide sate of : the market, 

· .. ,· . . ·.". : .. · .· -. . .. ·. . . . . 

- whicn is what sape.(Xl1tpal1ies definitely want to do. 
Wel), I really don't want to take- .too mudl of your time, but 

I would l.ike to tell you wh~t _I do. l am a lawyer for . the . i.nsurcUtce 
· industry, a~ my pr:ilila:ry job is t:Q·· watch what is goiDJ on in the state 

legislatures· on,· .the. issue of pollution. · I qan. only tell you that · in. 

··· 1978,_ ·there were ~ut ad bills ;involviD3 the subject of toxic torts in 

all the so states, and in 1983, it was ab:>ut 1 ,ooo. so, I am extremely 

busy,· and 1 have <also authOred a survey of the state liability 1aws on 
·.· hazardous substances for three years no,r. I first did it in 1982, when 

it ·was about 200 pages; then, I did it ln l984, when it was about 550 

pa<;1es. · Arid I am about· to e<;JDPlete. ·it ·at the end of this year, and it 

will be 770 pages,· which shows you that. the. legislatures· have been 
-extremely active in this subject. .· · ·. · , ·.. . · .· · 

·. I wi~ that I could tell you, that they have been active on 

the technological side, because I think that is the real probl~, but 

they have in• fact •been active on the. liability rules aJJi all sorts of 

legal, concepts, because that is wh~t, they and many of the: people -­

even the : en\7ir6~ntali~ts ·. who cane . befor~ them -- are .. mudl ntte 

familiar ,, with. . r mean no disrespect, but . we all tali our own 

• :language •. ·_ If you get a group ()f -en~ineers up here, it would .be really 

· a sleeper; 
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'. ·,.·.: . :.- :·, . - ' · .. -·. _ .. - ., ,. ___ _.: -

I am -also a secretary at ·the AIA -- to _ the group -that· has been -

involved, as an industry, with developirg the prc)posa1 ~t·we have>put 

-_- forth in Congress this year. '!he reason we did that is, starting with 

- 1982, we began to be quite :won:ied about our past exposure. An:i at_-

- that - time, Mr. Slocum recognized -- -in_ 19-82 i:.;_ ~t 14 canpanies .- were -• 

willirw;J to try to write. this environme~tal im.pairment insurance. They 

really thought this l«>uld-be great - •we•~ got-all t:hes~ new p(emiums 

canirg in, new canpanies, - everbody seems to be involved in these 

substances one way or· another,-_ so here is a new ~ket,. a new 
autarobile, if you will, in the 1980s." What we -did not understaIY:J, 

and the law itself was unclear, which is to say, _ the Federal laws on 

the subject were.only beginnirg-to be.construed as of 1982--:- that is, 

the Federal Superfund law . --_ and what we did not anticipate was, 

obviously, not - just ·- the coverage decisions but the retroactive 

application and the _standards of liability as they l«>uld .be construed 

under the Federal Superfurrl law. 

In 1984, we _ were sure, as an · industry, that we had __ a real 

- problem with the lic:ibility rules as they ~re goirg to operate in the 

pollution area~ In addition, as Jeff has mentioned, we have our own 

econanic fiscal prc:>blem.s stemnirg fran a variety of - cau~s, so the -­

result was that many insurers simply pulled out of the market for - -

pollution, particularly after the reinsurers did. 
- -

If I made .no· other point here but that the retroactive 

problem is very mum hurtir¥3 the cleanup effort in_ our country, I l«>uld 

be really happy. Many of the environmentalists and most welT-meaning 

people felt that the strict joint am_ several_ standard l«>uld be a club 

to bring people to behave in a m::>re fruitful manner and- in a m::>re 

responsible way. It has been our view that it has not worked that way 

at all, that in fact, -it has been such a wide escalation of when you 

may be held liable-that; in effect, it lllf;!ans that everyone can be held 

liable, and basically n6 one is. And the search then remains for the 

· _ fundir¥3 to do the cleanup. 

SENATOR LESNIAK: And you litigate. -

MS. CASEY: Pardon me? 

SENA'IOR LESNIAK: -And you litigate. 

MS. CASEY: And you litigate. 
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we have hired an outside COllSt.Uting . firm' to estimate the 
costs of cleanup lit.igatioo .based•·~• our ~fforts at. the Federal level 

. . ' . . . ; 

I ~µld : point bllt that 

insurers are always· ahea:3 <>f ~e. litJgation system, because they get 
•. •. • • • l ; ~. • • ~ • • • • • • • •,. ' •! . : . . 

the· claims first, l:>ef<;>re ·it .everi •. goes •into the court roan •. '!hey get. 
the ~laims; am .~··• they beg.in •~· pile up records whid1 the}' are .. not 

Very .gpod aoout .explaining to 9t11er .~le, but they h~e records; and 
· the beginnings of trends within thE!i,r canpanies that is 'the basis for .· 

··. many of their underwriting ~ecisions~ 
· S;ENATOR IESNµu<: Let me. ask yC>U a few questions. In tenns ·· 

Of, the Superfund .. cleanup, .. you said . there is a California arbitration 

syst~ 
. ·. . 

MS. CASEY:. Right. 
. . . . - . . 

SENATOR LESNIAK: -that)ias not really beenstarted yet. Is 
· ... that correc:t? ... . .• .' . . ·. ·.. ... . 

MS. CASEY: · It was .enacted in ·.1984; am•· the •reason it has 

not-- It is ·starting now. · It is a metllO(} of having thr~ arbitrato~s · 

~ and · allocate, acc6rdi~ to a · sever~ •. liability standard, .. the. 

responsibility. of the vc1rious ,parties .arx3 give them a release •. · 
. . SENATOR·LES~IAK:·· Do they.do that 'on Superfuoo .sitei;;? 

MS. CASEY': They do .that on any sites that the state has~ 
You mean Feder~l Superfum.· sit~s, or California S~perfuoo sites? It 

·· gets · ve-cy~- .· . .. · . . . . · 

.'•· .. SENATOR LESNIAK: ·. California Superfuoo sites. 

MS. CASEY: <'Ibey do it· ~..;.··· ¢alifornia has about 280 of its 

· .own site~ that a~· not listed on the Fede~al ·superfund •. Arrl so., this 

is an ope.ration in the state-;:.. 
- ·. . . . 

SEW\,TOR IESN'IAK: ·. For· California sites~,.. 

. MS. CASEY: Right. 
·· SENATOR U:SNIAK: -not C~ifotnia Superfuo:l sites, because 

·th~y ,coul<3· 110t do that ~fth califo~ia_ Superfund sites. 
. . ', . .. ._.. . . _. . - ' _·, . . ' : . 

MS. CASEY: ···It is ·not clear whether or not they could not do 
it. for trye ·Federal superfund-- .· 

. . SENATOR, IESlUAK:· · It is not Cl.ear.· 

. M$. CASEY:• .. -:-but they pr?bably ,would not, because they have 

the.joint ·am several club under the. Federal enforcement mechanism~ 
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SENATOR LESNIAK: Do they say- Who determines how clean is 

clean? 

MS. CASEY: The arbitrators set out a remedial action plan or 

program. It has to be approved by the Department-

SENATOR LESNIAK: By the Department of Environmental 

Protection? 

MS. CASEY: It is called the Department of Health and Safety 

in California, I think - the equivalent. And I believe it has to be 

publicized. 

SENATOR LESNIAK: Okay. SO they determine how clean is 

clean.· Then, they identify responsible parties. 

MS. CASEY: Right. 

SENA'IOR LESNIAK: Okay. Say there were five, and then they 

apportioned their liability. 

MS. CASEY: Right. 

SENATOR LESNIAK: Do they apportion their liability for the 

entire cleanup sum? 

MS.. CASEY: You mean to say, there should have been six and 

only five cane to the table? The Department reserves the right-· . If 

that sixth person is still there arrl active, the Department reserves 

the right to sue that person for the whole amount. But, th~-

SENATOR LESNIAK: I am nore interested ifi-... 

MS. CASEY: -fund, theorphan's share-... 

SENATOR LESNIAK: Orphan's share-... 

MS. CASEY: ... -concept is behind the California approach. So, 

in other words, they would only be resp:msible for what they, as 

polluters, did~ The fund would pick up the rest. 

SENATOR LESNIAK: Okay. Who pays for the orphan's share? 

MS. CASEY: The fund. They have a fund. 

SENATOR LESNIAK: The fund? 

MS. CASEY: The California state fund. 

SENATOR LESNIAK: Okay. Arrl how big is that fund? 

MS. CASEY: It is a collection of things. It is at least 

$250 million now. Their voters put in-- They suggested last November 

a bond act that would allow them to-... I think it is $100 million or 
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$150 million, and the vote~s overwhelmingly said okay, have the state 

issue bonds for that, so they did. 

SENA'IOR LESNIAK: Does this system apply to jµst cleanup, or 

does it apply to personal injury? 

MS. CASEY: Nor it only applies to cleanup. We cite the 

California law-- not that it is perfect, but we think that it really 

has a .lot of good elements to i.t, aoo it is designed to expedite the 

cleanup program, which we think-· . · The insurers are very scared about 

this. Themore the cleanup does not get done, the roc>rethe likelihood 

is that we are going to face bodily injury am property damage claims 

further along the line·. 

SENATOR DALTON: ~n I ask a gµestion? 

If in fact, 1·don't agree with the allocation of liability, 

and I am one of the canpanieS that. dumped at · a site, do I· have· 

recourse? 

MS. CASEY: Can you contest that through judicial review? 

SENA'IOR DMJIW: Yes. 

MS. CASEY: I believe that you can. I am not sure Oh that 

detail. I think that you can. 

SENATOR LESNIAK: 'I would presume, for the systan to work, it 

would only be on the standards of review of an Appellate Court or· an 

arbitrator's decision, whidl would be based on fraud or collusion. I 

don't think that they would be allowed to be-- If you were allowed to 

go into court, then maybe the whole system would fall apart, I would 
'think. 

SENATOR DAL'ION: Has the history of this'-- ana·I guess when 

you talk about history-, . · 

. MS. CASEY: We are not talking a lorg history, no. 

SENA'IOR .DAL'roN: ;_we are talking about a year. Have you 

seen, as saneone. whO watches·0\7er these types of things,·a considerable 

number of people caning to the table ·ancj .. sitting down, in california, 

to cleanup sites? 

MS. CASEY:. I have asked the California Department that, and 
' ' 

they have a much farther along progran for the remedial action plans 

for these various sites. They have a really good identification of who 
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are the responsible parties, who will cane to the table, and who 

won't. It is, however, very young, but they have started cleanup at a. 

number of sites and there is actually a report caning out on that, on 

how. it is working, because they have to do that. If you want, I can 

make sure I get that to you. 

SENATOR DALTON: Yes, I would love to see that. Can I ask 

one question- Raymond sort of talked about-- What is "the club" in 

California? What is "the club" to get them to the table? 

MS. CASEY: Several liability. It is not a club, it is a 

carrot. 

SENATOR DALTOO: Okay. 

MS. CASEY: It is that they would then be judged by the 

several liability standard, and they would not have to pick up for 

sanebody else. It is not just the damages or apportionment among the 

various people who are left holding the bag, so to speak. It is that 

they cane to the table am only pay for that part of their conduct 

which caused the harm. Which is quite different from the Federal 

system-- am in fact, it will be interesting to see hCM the California 

system works, because the Federal overlay - the Federal Superfund -­

is so strong, it· does create a trememous problems for the states. 

You've got these two different systems. 

SENATOR DAL'ION: Does Minnesota have a similar type of 

mediation? 

MS. CASEY: No, I don't believe they do. They just passed 

their Superfund law two years ago. I believe it was effective 1983, 

and they have strict joint am several liability. They have an 

extraordinarily extensive set of damages that one can be held liable 

for in the personal injury side. After they passed that, there was a 

great hoopla over insurance, and Lloyd's of I.Dndon made a rare, for 

Lloyd's of I.Dmon, which does not like publicity- But they just 

talked about the Minnesota law, and wrote in an exclusion for the 

Minnesota law am any policy that they wrote. So, that has hcrl the 

effect of making the Minnesota Legislature go back and delete the joint 

am several liability for the personal injury side. But they have left 

it for the cleanup side. They have about 27 sites on the Federal list, 
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. . . . . .... : . . . .. .: . ·. _. . . : : . : ~- . . . . . . 

· .. and. about 6a·· 'On their·.·own. li~t,·.but ttie ·.cltiiens.-···are Still .angry 

because there is not-a lot which ·has beenc,act:ually cleane:l up,-whidl is·• 
.·. a ~eal problem. 'Ibis 1s ,:wtlat we ~ ·a1i th~ t~. ·. •.. .• . ··. . . . .· . 

. . . ··•·· SEN1\TOR IESNIN<: .. sounds familiar. Get that on the record~ 

allOO~to ~00::'be 1:11;,::t ; l:fr97 :,~ -::·•· 
. similar. mediation board for victim Is (.'Qlq>ensatiori? .. ·. You made JDention of 

•,• .· . .. .. "·. . . . .- . . ' . 

.. the •victim's. Conpensation Bill, Mr-~ Klein/. that r hcrl intrcx:liiced a year• . 
. , ·ana·· .. a: half ager---·· . cibviotisly a .very. pr(jgressive···.bilL. '' How does the 

victim's ·COIP part· fit in?> Obviousl~; ·in this polit1cal climate, ·we 
. . . • , • • I • 

. are fooling ourselves. if 1111e ·. think we are n6t going to have · to address .. · 
.. that issue •. 

. . SENATOR . LESNIAK: .. This .· can be applied to third-party· 

liability,. this .same system. ·. . ..... 

MS. CASEY.: Yes. In f~ct- .. . . . . . . 

· · SENA;TOR ·LESNIAK:. ,_As a· matte~ of·. fact, you wouldn't be· 

. duplicating--- .· . . . 
, MS. CASEY: COngressr,nart Breaux from Louisiana, I.· think, : 

suggested that, -in .the Federal· Congress~.· 
. SENATOR · LESNIAK: In fact, • you •· would . avoid .a lot of 

. duplication in liti~ation, •.. · because you alreaqy cWPC>rtioned the 
liability in temis •of the payout. · .. You just have . to. determine the . 

. calisai. effect, and the damages.-·. 

. MS. CASEY: . In cms1111er. to your question, Senator Dalton, I 
· would have . to. say that . at this . time,. • we \IIOuld not be a proponent, 
. be9ause at this point, we want. to· see. that there·. is a little m::>re -

_ evid~nce of dmnage before we sei up any inc>re ccmpensation systems. 

. . .. ·.. . . I don't kn~ whether you a~J ~familiar with it,·· but Minnesota 

did quite a study .on whether or nbt ·the~e were victims in Minnesota. 
tllat · .· they came up with was at sqle point, there will be sanewhere 

between 10 and 100; which was not. a very helpful analysis • 
. '• . . ,• . ·.· 

SENATOR- DALTON: ·· Well, Minnesota obviously ·. is not New . 

Jersey. .I mean~ we are the ·second largest home to the petrochemic;:a1 

.•industry~ 

MS. CASEY:.·· That's true, absolutely. 

84 



SENA'IDR DAL'IOO: -and we have the largest number of 

Superfum sites, so if it is goi03 to happen, unfortunately, it is 

going to happen here. And the question becanes, as representatives of 

the insurance industry, do you want to attempt to cddress victim's 

claims now, perhaps under certain parameters? For instance, a person 

claims a loss of incare because .of exposure to a site. Am DlM, this 

person is sitting bane; he or she is not only losing incane, he or she 

is also goi03 to a doctor, with sane pain or suffering. If you don't. 

somehow address that at least initially, and say, nListen, the causal 

relationship is still in question, but we want to at least address this 

question now, so that we are not going to get literally banbed later 

on, financially.n 

MS. CASEY: l couldn't agree with you more, and neither could 

our canpanies. We do want to address that issue; in fact, the only 

reason we wanted the cleanup program was because they told us that was 

the only thing that Congress would listen to us about. But we have 

subccmni ttees at very high·· levels which are dealing in the insurance 

industry. with trying to cane up with ideas for a facility, or 

something, that would help to be there, to canpensate people for 

third-party injuries. 

And we looked into a lot of ideas: group heal th insurance 

things-- ·we continue to study those, arrl we would very mudl want to be 

a part of that. our concern is that a lot of the canpensation systems 

- people always drag out the black lull3 as an example -- but we are 

concerned about how those canpensation systems are set up. The one in 

Minnesota, which went through, would be so expensive to industry, that 

in fact, industry threatened to leave. So we would want to. be part of 

it, and we are tryill3 to study the issue. 

SENA'roR mLTCN: Mr. Klein, have you looked at that bill yet? 

MR. KLEIN: We looked at it, but in all honesty, we have not 

taken a fresh look at it within the last few months. But we did--

MS. CASEY: our Ccmnittee looked at it last year, but--

MR. KLEIN: Forgive me, but I don't recall whether there was 

a provision in that bill which also permitted recourse to the courts as 

an additional route. And if there is, that is one of the problems. 
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MS. CASEY: Yes, we \«>uld. want an exclusive system, because 

what we fourrl with the 301-E stl.Jly- Ib you remember that,·· the 

victim's study? 

SENATOR D.JU,TON: Yes. . . 
. ' ' . 

-ls that they could go fran one system, and 

finance through the administrative canpensation.system all their expert 

witness fees, lawyers' fees, lnto the tort system where they CX>Uld get 

a much higher settlement arrl we w:>uld be payirg a lot of noney on that. 

SENA'IDR DM.'R:N: . Wouldn't there be a payback to you if, in 

fact, there was a highe:r settlement reached in the· tort system?.· 

MS. CASEY: 'Ibere were supposedly barriers between the two, 
. but our feeling about that was that they just did not \«>rk. .AM we·_ 

. . 

priced that compensation system as costing American industry $28 

billion per year, just on the first part. 

SENA'IDR DM11'00:. Just to re-emphasize what I - said, however-­

Given the. problems that we have here in the State, it just seems 

fruitless to me for us to, in any way, attempt to minimize the 

potential liability .of the industry without, at the same time, 

acknowledging some sort of cnnpensation system for the victim.· And I 

think--

MS. CASEY: We are in agreement with you on that. 

SENATOR DALTON: ,--Mr. Chairman, that is just a suggestion to 

the Commission. I think we have to pursue that as a two-pronged 

approach. 

SENA'IDR LESNIAK: _ .. Wouldn't · superimposing the arbitration 

system on the current tort liability system at least be an improvement 

over the situation we have nd'N? 

MS. CASEY: I thirik so. If you hoo a mandated several 

standard in there, and if you did not require pickup of other people's 

shares-

SENA'!OR. LESNIAK: And often, the share would have to be 

financed by sare kioo of reassurance or underwriting, sane kioo of 

risk-- sanething or other. 

SENATOR DALTON:. You could even limit the awards that you get 

through an initial canpensation system. And, as a result, that 
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really it does not make it- Well, it does. It .adds, sanewhat, to the 

· predictability of a risk. 

sure. 

MS. CASEY: Ch, yes. 

MR. KIBIN: In the sane sense that an artificial cap would, 

. MS. CASEY: '!bat's true. ~ would like to--

SENA'IDR ~TON: No, no, no-- lam oot finished yet. 

SENATOR LESNIAK: Neither an I. 

SENA'IOR OM.TON: Okay. What I am suggesting is, you still 

have- If you are goin; to limit any potential awards via a victim's 

compensation system, then what you have to then say is, if in fact, the 

victim feels that he or she has been shortchangerl in any way, then you 

have to give him some sort of recourse, don't you? 

MR. KLEIN: Fran the victim's fairness sense, I suppose yes. 

SENA'IDR DM.'ION: Yes. 

MR. KLEIN: Fron an insurer's sense, fran a business sense, 

with respect to all the amounts of money~ ·· Obviously, everybody is in 

business for business·purposes~ 

SENA'IOR ~TON: Sure. 

MR. KLEIN: -· but the amounts of m::>ney to set up this thing, 

to have the mechanism set up which, I am told, would be incredibly · 

expensive · and also, to have to face .the possibility of continuing 

litigation costs. It is that duplication, and there is no magic to 

it. I am just restatin; my position. 

MS. CASEY: And we may have to, as a society, accept certain 

limitations because of 60 years of-- I iooan, we all go to Mcl):)nald's, 

we all use those plastic things, you have got those plastic things-­

you · have got them down in your cafeteria. Those things are very 

dangerous, and hard to dispose of. You know, we have got the benefits 

of that but there are goin; to have to be sare trade,,;-offs. '!be 

victims' · JOOVement-- Everybody today is a victim, and it is really- I 

really hate that word, because it is not usually very accurate. But if 

you characterize somebody that way, then they seem to be entitled to 

everything, aoo maybe what we should be doin; is really 1ookin; at 

paying for any medical expenses and future medical rnoni toring and 
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inconvenience costs for having to transport water. Maybe that should· 

be right. 

SENA'IOR LESNIAK: We' 11 bring ·· Senator Kennedy . in to talk 

about national health insurance. 
But what I was abollt to say, is that I agree that if you 

loosen the.causation ·requirements, which·victim's canpensation does-

. SENA'IOR DM,'lGJ: · That's right. 

SENATOR LESNIAK: . · -then there certainly is an argument for 

limiting the.damages. 

SENATOR DALTON: That's correct. 

SENA'IOR LESNIAK: l thought I had one other question • 

. MS. CASEY: You did want to kn~ about sare of the-... 

MR. KLEIN: Excuse us for a second. I feel like John Dean at 

the Watergate hearings, I have · to speak to my counsel. 

MS. CASEY: I '1Lgive to you our proposal that we put .forward 

in Washington, and I will tell you that everytxxly, but everytxxly, said 

that intellectually, it is tremendously sound. Politically, they felt 

that it was not very viable. 

SENA'IOR LESNIAK: This is your third party liability clause? 

MS •. CASEY: Yes. 

SENA'IOR LESNIAK: Yes. I' by the way-· 

MS. CASEY:. The Federal what? 

SENATOR LESNIAK: Third party liability clause. 

MS. CASEY: Okay, yes. 
SENATOR LESNIAK: . I agree. I am familiar with it; I have been 

familiar with it for quite a while. 

. . . . .MS. CASEY: . Even Mr •. slocum said, we have got to get to the 

point where we forget . about sane of this past. stuff, arrl start so that 

we can have a future and for our children's children, have them operate 

in a fairly safe environment. 

SENA'IOR LESNIAK: Oh, I knew I had a question. The 

arbitrati011 systern-

MS. CASEY: Iri California? 

SENATOR LESNIAK: Right, or whatever. Whatever arbitration 

system .that we come up with-- I hear that will cut down on litigation 
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, . . .' : ·.. . ·:_· '... .· .-· . 

costs, but I am not .quite su~e how, ~ause if I were ·repr~senting. 
· E~on, as an example ~·I dpn't represent ~on .,.... I would argue_ cwer 

what my share' is. . I would argue_ over hoW clean is clean, which means I 
would want my experts in, and I · an going . ·_ to .· want my .best <iefense 

atto~y in, and Union carbide, the -· thing- · .. Db" you believe that . 

the arbitration ,system does cutback.on litig~tion ·expenses? 
· .. MS. CASEY: ~le within our irdustry go both ways· oo that.· 

sane people think arbitration is just :as ·expensive· as litigation;·.-·· 

others.feel that it is much better and it is easier to mak~ your qase, 
. ' ' . .- . . . . ,, . .-· . . , 

:Y0ll don't have lawyers am court fees-

. SENATOR LESNIAK: You don't have those nasty rules of 

evidence-- . 

MS. CASEY: Well, yes. 

SENATOR LESNIAK: ~so you can have less canpetent attorneys 

who don't know how to deal with. them~ 

MS. CASEY: Or you can have-­

SENATOR LESNIAK: I found that •. 

MS. CAsEY: or·, you can have quicker getting-to-the-bottan­

line .with this cleanup, which1s, how much are you willing to pay? 

SENATOR DALTON: . You get art earl1er bottqn line. 

SENATOR LESNIAK: Yes, I think it is~~ I just have a pet 
. . . 

peeve, quite·· frankly. This has nothing to do with the issue we are· 

talking about today, but I have to get it off my chest. 

SENATOR "MLTON: _·Okay. · 

SENA'IOR LESNIAK: Senator Laskin does this all the time, so 

let me. In arbitration systems, a~torneys can get by with very little 

knowledge . of anything Jn terms of getting _the facts on cross 

examination, evidence, or anything, because . everythin; is so loose 

there, anything goes, and you don't have anything to worry about.·· 

MS. CASEY: That's.· why I got an "An .. .in it in law . 

school. (laughter) 

SENATOR LESNIAK: Am that is why I don't- I have a problem 

with arbitration systems. 

MS. CASEY:, I agree '4ith that. If _the California system did 

· not have a mandated several liability standard, and the ability to give 
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a good release to anybody ~·· then canes up and says they are going to 

pay several staooard, as is written into the · law, then they get a 
release from future liability for cleanup at that site, unless there is 

sane other kird of .. additional negligence that has happened, or sane· 

other intervening factors cane .in. lf .it did. not have those parts of 

it, just the .fact of arbitration would not be, in our opinion, 9000 

enough. 

We did try, at the Federal level, after we talked about our 

big proposal and they said, "lt's too long to read," we then tried to 

· have sane settlement procedures put through. 'lb sane. extent,. we have 
Q 

been successful with this Senate version, S-51, which has the 

Danenici-Simpson amendments, ard that allows EPA to pr0'7ide a release. 

It is discretionary, so we don't like that, but it allows certain kinds 
. . . 

· of procedural things,. really, that help a· 1ittle bit. It is not too 
good, but there is even a weaker version in the House, just to bring · 

you up to date with what is currently happening. In the House, it's 

2817. '!here are two versions of that, and there is actually a 

strengtheni03 of the liability rules iri those versions. we feel what 

is contained in the House provisions is very dangerous. For exanple, 

there is a heal th assessment provision .there-- 1f any citizen thinks 

he has a heal th problem in • the community, the EPA is required to just 

answer that by cani03 in ard doing ·all this testing, thereby usi03 up 

all the funds we have for cleanup, which is~- If you talk to EPA, that 

is what they are always concerned about, the funds for the cleanup. 

That is why they want to keep joint and several strict liability, all 

that stuff. 

not. 

I am trying to think of what else I was going ter-­

SENATOR DALTON: ·is third>party liability your proposal? 

MS. CASEY: Pardon me? 

SENATOR DALTON: Senator resniak is familiar with it, I am 

MS. CASEY: . Oh, okay. 

No, our proposal only deals with cleanup-­

SENATOR DALTON: Oh, okay. 
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, . ., .- _.; , " 

MS. CASEY: And I tried to say, the reason~ did that is not .··· 

·. because we. were disinter~sted in the· thim party . problem -- not at all· · 
- but· because · people _ told us ·this · is the· .year · that Superfund is going · · 

to bl:! reauthorized, am. the only i~ues they will listen. c:>n is cleanup · 

because the Superfunddoes not allow.bodily.injury.andproperty damage. 
-as a cause of actio11. · Yet, in its current-

S~'IOR LESNIAK: . ·. Yes, but RCRA does. •· 

MS. CASEY: No, ICRA does not do that. It req(lires financial •· •· . . . . . . . . .. . .. 

responsibility td COiler third-party claims~ 'oot it is supposE;?d that the 

third-party clams will care under State law, whidl . was sanethil'¥3 that i 

the insurance ·. industry felt •they could dea.l with ctt the time thOs~ ·. 
· thingi; were pranulgated, which was. in 1982. .· That \fc!S very different ·· 

f;ronf what is now happening. The House of Representatives wants to put 

in · a whole Federal cause of action. ·. They are perceivir:JJ many people 
. . . . . . . 

who would . like to cane into . Federal court. and su~, using all ~rts · of 
. . - . 

different evidence than is currently allowable at the state levels;. and 
. . 

· ·. different theories of liability, as well • 
. Okay?···· 

SENA'IDR LESNIAK:· Anyone· else? Thank you very.much.· 

MR •. KLEIN: Thank you very much, senators f .• 

MS •. CASEY: Thank you, senators. 

MR •. KLEIN: . We will make available to you .. throuc3h the Task 

Force an ui;:dated. version of that survey,· spelling out the Jersey. 

statutes as · well the Federal ones, if you wish, as soon . as· it is·· 

available. 

MS •. CASEY: Could I add two other things? Pardon? . 

SENA'IOR ~TON: ~re you going to- ·.Mr. .Klein indicated . 

that there are several . recanrnend~tions made by ·· (;amu,ssioner ·• · Gluck. ·. 

You, as one of the representatives Of·· the · indu_stry . here--.. I .. would 

assume that you were · g6iD;J to attempt, through the Chairman, to seek 
. . . . . 

sane sort ofa clarification •. 

MR. KIEIN: Yes, see it in wtiting, study it, arrl meet. with 

them as expeditiously as possible. 

SENA'IDR LESNIAK: If you do.that, I would like .to be included 

as a representative of this Ccmnission.· 
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MS. CASEY: Givep that you are interested in what Js also 
. ' ' . 

gOiJl3 on tn other states;, I would just like to make two small points •. 

One is that in Vermont, they recently passed a Superfund law that was 

effective just this year. . 

SENA'IOR LESNIAK: Vermont? 

MS. CASEY: .. July- . In. Venront,. right. Ard that was a key . 

state because Senator Stafford, whq ts · big in the Congress ar)d·· the 

public environmental ca11ulttees - .. · .he is a Chair of that-· · His state 

went out and .. copied· much· of the. Federal. Superfund. However, they 
. . 

exempted municipalities fran t:he strict joint arrl several aspect of 

that law and · said specifically that municipalities shall only be· 

governed by a several standard, because they were aware. Now, how that 

will, in effect, \tK:>rkwit:h t:he Federal law is anybody Is. guess as to how 
. . 

the courts are goirig to construe these two laws in opposition for 

municipalities, but that does create a problem for them. 

Th~iother thing that I just said-:.. 

S~'IOR LESNIAK: That is for cleanup. '!hat does clarify 

thirdparty liab:i.lityclaims. 

had. 

MS •. CASEY: Pardon me? It does not-- It is silent on thOse. 

SENATOR LESNIAK: Ch, it is silent on those. It could, if it 

MS. CASEY: Well, in a ccmron law nuisance action in 

court, .I suppose, it could say,. well, we should hold the municipalities 

to a several standard. 

SENA'IOR LESNIAK: Right. Okay.-

MS~ CASEY: The other thi03 that I would just like to remind 
. . 

you all of is that there is a terrific proliferation of. these financial 

. resp:>nsibility requirements, for everyt:hin:J fran undergrourrl storage 

tanks to you name it, and there. is a due date -- I am surprised that 

the fellow fran EPA did not mention.it in greater detail - of November 

8. Companies are supposed ,to be in compliance with these. financial 

regulations arrl they will not. be able to. The state .of Massachusetts 
. . . 

just decided, in its Department of Envi .. ronmental Quality, that they 

should recanmerrl to their Legis'lature that they be able to waive these 

requirements, because nobody was going to meet them. So, all of the 
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state legislatu:res are· going ·to have quite a problem, because the 
. . .. . . . . .· . 

Federal government- I don't know if I an explainin.:1 this well- ·~ 

Federal. E?A may very well say, "we don't warit those regulations to be 
. eff~tive as of November 8. we are goin.:1 to wai~ that requirement." 
-·• But if they ·. are already on the ~tate books, as they are in New Jereey; -. 

Massachusetts am about 48 other states, then tix>se. states have a 
problem~ · _ · · -·· _ . - · 

_ sENATORI.ESNIAK: Those are regulations, though.·. 

-MS. -CASEY: _ Right • 

. SENATOR LESNIAK: we havenit ·passed any_ laws in that regard. 

-MS. CASEY: -No, but you might have to pass a: law which \«>uld 

allo,,- your Department, . to waive .·· the regulations, which is \\tlat 

Massachusetts · is going to -have to do. And- I just heard fran the Ohio 

.· -. EPA yesterday on this same subject. They ate looking to be able ·. to do 

.that. 

MR. KLEIN: '!here is a bill before the Legislature nCM1 

A--667, -which deals with underground storage. tanks, J:>ut I -~ not exactly .. 

sure where that is. 

SENATOR LESNIAK: We ·are. 
-SENATOR 00..TON: we _are·. very much aware of it. 

MS. CASEY:, _That is another area where there are--

SENATOR LESNIAK: Senator Dalton released. it fran his 
. . . . . . - . 

CoJIJnittee a couple of nonths ago, -canbined it with my bill and made it 

the same. 

SENATOR 00..TON: 
(laughter)· · · 

It is now called the Lesniak· .bill. 

SENATOR LESNIAK: Wrapping it up, I think- Frank Gater, 

right? President of the Professional Insurance Agents-of New Jersey. 

PRANK GA.TER: Thank you, sir. 

SENATOR LESNIAK: Is anyone else here to testify? 

Okay Frank, you have four minutes. 

MR. GATER.: I am passing out the text of what our statement 

is today, and I am goil')3 to depart fran it because. much of , what has . . .. ·. . . . 

already been said would just be duplication._ 
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we · art:! a ttade ~ia.tion, rept:e~nting about: 8,000 · agellts 

· and their employees.· I guess the firr:1t point I would like to make, and• 
make strongly: . As we became . par~ . Of the TaSk Force on en;iro~ntal 

issues, for the fi.rst tine 1~ Jiri. :?8' ·years in the ins~ance bUsines~~. I -

. ~ai:==~•athe~:it~· zta:,:,~~1: .. 
· ·· r~ally. is a social prob1em arw:J not just ~ insurance problem. 'lllat ls · 

.. rather unique,. because ·we <3enerally neyer agtee' :Ol'l. everything. . . 

SENATOR LESNIAK: .· I ha~e-:t.o say that I don't· believt:! that is 

gqod, buti•disagreeaiep_with eve@y ·el~, so don't mi~ me. 
MR. GM'ER: we also ·support Se~at:or Lynch's and Assemblyman 

. Fay's· t:,Ul as a first st~ t.ailard. hel.pi~·the inunicipal:ities' problem,. 
. . . ' . . . 

. ··_ which is in a crisis state at .. · the present time.. Al though I hope 

... everybody recognizes, at ·least··- we believ~; that. ·that -is not .·.the- ~al 

problem. ··;Th~ pr~blem still_ .. seems' to' be the ~ards caning fran our . 

. . court system, which :r th.ink is. where ~ 'are .9oir¥3 .• to need to get sane 
' ,. ·- .. . . . . 

real -reform. lguess·that is •nrt·real,.encourag~nt, ·to take a l~k at 

the court sys;tem a,.I"rl· what they 'ar~ giviriJ out, because the awards are 

j~st 'too. high .. . . The. industcy can't afford it, and we can't_ have 

businesses like . taverns· goi03 . ~ouoo with no · .. insurance, whidl of course 
is happening right now. . I persortaliy have had sane clients that just 

can't afford. to buy the coverage~ .· . 

. . SENATOR · LESNIAI{: ·· .. Let.· me _c1sk you- I have heard .. the 

.· testim:>ny.. You can insure . pools, .. right? · That -does not take bUsiness 
. . . ; . ' . . - . 

· . . awa¥ .. from . therrr,~ · not .. sayi~g ·. that. that is your purpose, okay, but · 
-just-.-· .. .. . .. 

: . . 

MR.· GATER: 'i.es,. yo~ can.·· ... 

· SI.::NATOR .J;ESNIAK: so yc>U 4on't: really oppose pcx,ls per, se, do 
you?.·. 

. . . ·. . . 

·MR~ .· GATER: .· We really op~,, the· erttry of the government into 
- . . . . ' ' . 

pools, if • the government is going :to finance . the pooling mechanism, 

· because ultima~ely,: ~a~ wili' ha~n is, yoo will have the bcn riSk 
going Jnto that pool, you 'are going to have.- the problem of the 

citizenry · at sare 1:oint. beinJ asked t9 cane forward am pay· that bill. 

SO that is our.objection to.the pool • 
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• .. · . . -~ . . 
. . 

. . . . . 

Our real offer to ~u ~ay, senator, is if we :can help you . 

in any way, we want to. We are not turnin;J awa!f fran any .. solution or .• 

any;thing we can do to help ~ we will be gl.ad to. It is this kind of . 

camdssion, · I think; that. is impor.tant. to fin:i the solutions to tl)e . 
problem. '!bat is really what we need today. . ·. . . .•. . 

·, SENATOR IE$NIAK: I can ~eciate that. senator? 

SENA'IDR DALTOO:. No .questions. . .· .. · . .. . 
SENATOR IESNIAK: '!hank you. very· mudl for yo(Jr ·testinpny •. 
MR. ~TER: '!bank you. . , 

. · .. 

SENATOR LESNIAK:·· Thank you everybody; aid that. is it for 
• today.· 

. (Bear" . 0:xicl.med) . . mg . .. 
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PROFILE 

T he American lnsuranceAssociation is a foll-service trade · . · 
· organization of casualtyjnsurance companies. In its present form, 

. . the association combines three earlier organizations. One of those, 
the former National Board ofFire Underwriters, was organized in 1866, 
making it one of theoldest trade iiSsocimfonsin the nation. 

The.various departments provide members with up-to-date intelligence 
on legislative, regulatory, judicial and technical developments relating to 
our industry. The AIA also maintains liaison with insurance regulators, 
federal and state lawmakers, oilier state and federal government officials, 
insurance and non-insurance industry groups and.media___:.supplying 
information and assistance on issues of mutual concern. 

A countrywide system· of regional offices an.d local• legislative counsel 
ensures prompt and rigorous attention to casualty insurance matters. At 
the same time, technical specialists from disciplines as· diverse as law, 
economics and engineering educate members and outside publics on 
developments that may affect the industry and its services to the 
insurance-buying public. 
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Good morning. I'm Jeffrey Klein, Associate Counsel for Government Affairs 
··-·- -

in the New York/New·Jersey Region of the American Insurance Association.· At 

my side is Ms. Patricia Casey, AIA Counsel, wit:h expertise in the area of 

. general liability insurance and environmental matters in particular. Our 

Association represents 178 property and casualty insurers that account for 

approximately 43 perc~t of the general liability premiums written in this 

State •. Included in our membership are three prominent domestic insurers, 

Chubb and Son, Crum and Forster and the Selected Risks Insurance Company. 

We will try to provide an overview of our Association's position with 

respect to availability and affordability problems affecting the environmental 

liability insurance line; we will then attempt to respond to some statements 

and suggestions made at the two hearings held to date as well as make several 
. , .•. ·. 

suggestions for legislative and. regulatory ac'tion which would help improve the 

climate in this State concerning this troubled line and which in turn we hope 

would ameliorate some of the insurance problems which you have been addressing. 

Several axiomatic principles should be laid down at the outset. While as 

discussed below some part of this problem arises· from the insurance 

underwrlting cycle, it is our belief that this availability/affordability 

problem (to a much greater extent than others in the past) has arisen because 

of a culmination of increasing.litigation, adverse judicial intepretations and 

enactment of what we view as extremely severe. federal and state statutes, the 

combination of which has made environmental impairment liability insurance 

simply uninsurable. This uninsurability arises from the·fact that 

underwriters cannot with any degree of certainty gauge the risks involved and 
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the potentiality of liability. Secondly, while we advocate and support 

various changes in New Jersey's legislative scheme, it must be understood that 

the interrelatiori. of the state statutes with federal statutes, principally the 

Comprehensive Environmental Response, Compensation and Liability Act of 1980 

("CERCIA") commonly referred to as "Superfundl', is so great that full 

improvement will only come if ameliorative changes are made on the federal 

level. This State and this Commission have taken the lead in addressing these 

environmental matters and to the extent that suggestions have been made for 

changes at the state level, we are ready and willing to support them. We must 

start somewhere and we hope that this Commission's report culminates in a 

package of recommendations which address thJ' p:t'oblem, (both £or public and 

private entities) and we believe that the problem can, and should, be 

addressed at least in part, at the state level. 

(I) 

The Underwriting Cycle 

Much has been said at the prior hearings about the underwriting cycle, 

insurers' cash-flow underwriting and bad business practices. There is no 

question that insurers take a portion of the responsibility for current 

availability problems. However, an overview of what has happened and where we 

are would be helpful. 

There is no question that the property and casualty insurance industry is 

subject to a cyclical situation affecting industry growth, profitability and 

pricing patterns. While liability concepts and demands for coverage have 

\.:l ·• -:. ·,,.;.· .,.-!1", -;_.; '.~, .•. · 



,· 

.·-3-

.. ' ' 

·. expanded generally, leading '.to the.· iILdµstry's lorig-rauge .growth, inevitable . 

· .. short,range economic t.rends Mve led to up ancl down cycies. . Traditlonally' 

.•.... th~se cy-cles have :been ~f ab6ut four years duration. Just as .de111and for 

insurance is •influ~nced by the general hedth ~ncf:gr~wth of 'the nation's. 

· .. economy, .. supply ·is influenced lly.other basfc·· economic trends. · .. · .. supply or. 

cap~cityln our iildustry is directl.j r~kt'eci to insurer surplµs, i.e. the 
. . . . . ; . ' . . . . 

·· .. uncommitted f~nds' that. st;a11d behind the li~biiities 'undertaken by insurers. 

The amount of premiuuis that safely caii:be wrltt~n by ariinsure;r are viewed by 
. . . . . '. . . 

regulators and managers al·ik~ as: a:m\ilt:f.pie of surph1S. The normal rule of 

thumb is a ration of two or thr~e dollars irii>,remiums·written for every.dollar 

. of surplus. The amount of $urplus in the i;tI~:stry is not only affected by 
. . 

· .. factors like the health of the stock'market, which affP.cts surplus 

· investments, but also by undirwriting. losses or .·p:i:ofits tµat expand or 
. . . ·.. . . 

contract surplus and by ~he amount of'new capital flowing ~nto the industry. 

When insurance prices ·are at t~e hig~ point of the ,cycle, uew capital is drawn 
. . ' ' ... .. . . -••, ,•. . . . . 

. . . . 

·. · · · to the industry, .which 1ead~ to price cutting be-~:ause of the expanded supply.· 

Eventually, price cutting leads t~ ·u~derwriting l.osses, ·. whi~h impact 

n~gatively on su.rplus growth and discourages capital infiow. This reduction 
., . ~ . 

• of. supply,, in turn, leads to a firming of prices and the completion of the 

normal cycle. 

· .. Against the backd:r~p .of these long-range ,trends• . there are recent · trends 

·. that have made the curre.nt market cycle di.fferent from others in the past. 

O\lr industry is.· just . be$:f.nnlng to emerge from the. longe,st down cycle in recent 
. ' 

memory.· Abnopnally high interest rates in the late 1970s brought substantial 
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inflows of new capital to the property and casualty industry •. · Vigoro11s 

. competiti~n for market share led to "cash-flow'; underwritii;,.g whereb; insurers 

were willing to··accept underwriting losses in anticipation of high levels of 

· investment income on loss i"eserves that would produce a bottom~liile profit. 

This. volatile competition and· cash-flow tinderwriting · were especially evident· · 
·. ' .· . : . . . ' .. - . ··. . . _. 

on "long-:tail" coverages like environmental liability.were many cl~ims are 

paid out years after the premiums are collected. The high. interest r~tes of.· 

the late 1970s~ however, did not continue, and underwriting losses turned into 

··. net losses after accounting for investment income, 

An unbroken string of underwriting losses began in 1979 and grew at an 
. . . , .•... 

average annual rate of $3 billion through 1983~ In 1984, un~erwriting losses . 

jumped $8. billion·. to $21.3 billion. Underwriting losses for the six years 

1979. through 1984 totalled $55 billion. With investment income falling ~ar 
\ . . . . . . . 

behind.underwriting ,losses, ·. the industry's pre.:.ta:x. operating income.:.....;the • 

combination.of investmerit inco~e and. underwriting results.:.-plunged to a· 
. . 

negative $3.8billion in 1984~ The experience on commercial liability lines 
. .· . 

. bas been particularly negative, and the lo~$ experience on genetal liability, 
. . 

(which includes environmental liability) .l,eads all lines of insurance~ For 

general liability.insurance in 1984, the overall industry combined loss ratio 

(losses and expenses divided by premiums) was 1.)2~ ·· This means that the 

industry paid out $1.52 in losses for every dollar in premiums collected. The· 
' . . 

Insurance S~rvices Office, a statistical arid rating organization, reported 

· that insurer surplus fell approximately 10 percent. ISO has estimated that 

the capacity shortfall ~ill be $7.5 billion or 5 percent of the market: in 



· ... ·. _. , : ·. : .. . 

1985, $22.6 billion or14 perc;ent of:theQl&rket·{n 1986,.~nd $32 billion or 18 

. · percent of the .~rket i~ 1987. : It ~s a}s.o ~en s~ggested the 91 percent of 

, this· shortfall over these thre~ years will be:.in ,C;omiDercial lines. . In the · 

CODIJllercial area,.thecollibinedloss ratiO!Jl;lS 129per~ent in i984·a11d by 1985' 

: : had deteriorated. to :152 , percent. · The l~ss of s~.~lus ha' be~n. occasioned by .. 

. lo;ses inmost commercial lines, parti,cula:ri.y·e;vironmental and product 

liability. 
. . ··. : .· . . 

Reinsurers lutve reacted to these condtioris by withdrawing from the· 

market::s. They can't fathom the problems affect:i'ng the liability system • 

. There are manywho believ~ that an upturn in "~he cycle"'~nd incre_ased 

',. pr~miums. Will eventua11;; l~a~. ~o a restotati~Ji bf insura'llce market so1,indness . 
,. . ' . . , .... .- . ' ... 

. so that·· buyers may once 'again find ti more stable ,market •. There are .many who 

feel~ however; that the liability ·system Jt13elf ha·s deteriorated .. -beyond the 

. capability of the ,insurance ind:ustry to r~sfore its stability thro~gh me.re .. 

premium._increases .• '. The sati~fac:tiQll '_Qf demand for i11su:rance capacity for 

envir9nmenta1'1njury compensation JllUSt ·'come from)die same capacity base which 

.. ·.·. prov:i.des. liability for all the l:Lilbility and property casualty 1in;s,. so truit . 
. . . .. ~ . ,. . . . . .. . . . . 

. . unless cap~city . exp~nds, the ~esources to, pro~ide t~s coverage must come from 
' : . . . . . ' . . . . . . . . ' . 

. < .- some ·reduction in o'ther• lines of insu:rance. . One t:hing is . clear: .. insurers; 

' r~gulators and others have all been to some' 4eg're·e at .'fault with respect to 
. . '. . 

~some of these excesses that have taken place but we must work together to find 

a solution to the problem.before us. 
,• . 
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(II) 

Underwriting Uncertainty 

Environmental injury compensation for bodily injury, property damage and 

cleanup costs is in an embryonic stage. There are uncertainties, ambiguities 

arid unresolved questions in all facets of this type of liability. To 

understand insurers' concerns, it is helpful to understand what insurers do. 

and how they do it. Then one can see how hard it is to a:pply these operations 

to environmental injury compensation. Before it can spread risk of any kind, 

an insurer must assess its financial position. It must determine how much 

risk it will spread and where it chooses to accept that spread, i.e., to which 

types or lines of insurance to allocate its ire sources. The underlying . 

financial determinant of an insurer's capacity is its surplus. The loss ratio 

for various lines differs somewhat in relationship to the book of business 

that the.insurer takes on. In lines with greater certainty, the ratio can be 

lower; in those with less certainty, it should be higher. The liability 

lines, where losses can be paid years after the 'policy is written and where 

often claims are not known about until years after having occurred, are called 

"long-tail liability lines" (e.g., medical malpractice, product liability and 

environmental liability). These long-tail lines are the most volatile, le.ast 

predictable and most risky. 

The individual insurance company uses its resources to make a 

determination of the degree of risk presented by any particular insured. In 

any line of insurance, such as environmental injury where there is a limited 

amount of statistical information, the process of risk management and 

,,·,"'"'' 
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assessment is ext:remely difficult ... The insurer. cannot measure against a 

st~t,i~tical notion which offe~no gui<lanceandpredictability fo.r likely 

.•. future outcome •.. lt is ~re that: underwiting judgment and. skill make the 
' .. .,_. ·:_·. . .-. •, .. . . : . 

difference• between suc~ess and ~allure •. ·.Thi it1su~er, operating in this 
·.. . .· . . . . .. ·.· . . . ... . 

.. climate, must decide. whi~h ·. insur~ds to ~ccept ~nd h<>W< much .. preliliwn to charge·. · · •.. 
__ .,- .·· -. . ... 

The firs-t. step in such risk nianagement is to ·identify.a f:i,rm' s ,i>e>llutioil .. · 
. . .- ->_-~- ·. :· . ' . .·'.: . ·, : . ·. 

· liability exposurta. This involves the. use of engineering staff of the insurer 

or retainedengineering consult:ants·~o determine tdth what types of chemicals 
. . 

and processes the insured may ,l>eJ:!~gaged, and to determine what regulatory 

standard~· and policin~ powers·1114y be exercised by the federal, state or local . 
-· . . '. . . 

governments . over the inSu.~ecl and its. acti vi t:{~~. . . The insurer .will have to 

consider the ·characteristics-of the products with which the insured deals. 

Also,-their approachand:attitµde.touard ~t9rage, transportation a~d disposal 

of substan~es; their current ;r~ctlces ln en~ine~riilg a~d safety; . their locale . 

in ·terms' of geology and pathways· of -exposure; asiwell as local attitudes on 

environinentaf liability and -local law~ .. A history of past actiV! ties and 
. . . . . . . . . . . . 

complaints is also sigilifi;calit:~- .To the extent tha~ 1.t i.s available,. some 

···. estimat~ of. the. likel:1,hood tk-t there ~ill be eit~r sudden or gradual 
'· .•... ( • .9 . 

relea13es of toxic sub~tan~es from the ~irm~ s site is warra-nted. Of particular 

··.· significance would be .the/firm's entire attitude: toward the aafety of its 

community and of ft~ em;loyees •. -Its -r~lati~nship to regulatory bodies and ... 

past c:olid~~t J.~ this regard w:1,11 all 1)e factors influencing ·an underwriter's 
. . :· ' . 
- . . . 

determination to accept coverage. 
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The insurer must also be alert to the opportunity to supplement a contract 

of indemnification. Here the uses of deductibles, retentions, excess, 

umbrella, and self-insurance plans come into play. Also, ·in some instances 

bonds and letters of credit may be considered. The existence of various risk 

management alternatives must be considered. The possibilities for controlling 

and preventing risk through enhanced safety practices or through the transfer 

of dangerous activities to others more skilled to handle them must be 

measured. The insurer may also have to consider various ways in which the 

insurance arrangements of the insured may make premium more affordable. These 

include arrangements where insureds retain a degree of coverage either through 
r•a• 

a deductible or through any of a number of va:rious insurance arrangements 

which spread the risk of loss among several indemnifying parties 

The insurance underwriter's judgment in this area is clouded by 

uncertainty in every aspect of the risk. Neither science, medicine, judicial 

law nor judicial contract interpretation offers any significant stable 

guidance in this area. Every one of these facet's which go to determine 

liability is in a substantial state of flux. There is even a glut of 

scattered legislation both at the federal and state level which will indicate 

a tendency toward expanding or changing liability and damages. 

We have seen remarkable developments in science which indicate a 

substantially increased ability to make determinations on the existence of 

. minute and trace particles of individual substances in water, air and land. 

Science cannot with.a degree of certainty identify the sources of those 

particles either by pathway or by identifying the party whose particle has 

entered the pathway and migrated from where it belongs, Science can in some 

II X 

'I 
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instances identify physiological changes caused by exposure to substances, but 

cannot always identify the nature and extent of .that change. Whether changes 

are necessarily harmful is another difficult issue. 

Recent experience in the liability system demonstrates that as far as that 

system is concerned, the difficulty that medical science has in answering 

these questions of causation makes the liability field fertile for the 

exercise of legal imagination and ingenuity. Science may be able to tell us 

that substance "x" may cause a particular type of disease, but it is important 

to note, that with very few exceptions, causal connection remains a weak one 

in most instances. Even .where that causal connection is accepted as correct, 
•· 

science has not been able to tell us with any regular degree of certainty 

·whether a particular illness in a particular individual was caused by exposure 

to a substance or whethercit was a result of other causes not related to 

substance exposure. T.his means that the pathway to recovery through the 

liability system for many injured persons is difficult to traverse. The 
. 

injured person must normally demonstrate in many instances that the particular 

disease present in their body was caused by exposure to a substance and 

activity. of a particular defendant. Unfortunately one cannot readily identify 

which individuals out of a group had their illness caused by exposure to the. 

defendant's activities. Courts and legislatures are wrestling with this 

fundamental problem and have repeatedly attempted to reverse the burden of 

proof and thrust it on the defendant. In many c.ases this turns out to be 

unfair. 
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The courts have d.ealt with these problems in numerous c:ases; with 

ambiguous and uripredicta;ble result·s. · Nevertheless; th~ develop:ent -of 

decisions by the. judicia:~ to cover _a host .of env1·ro~enta.l. issµes continues •. 

A series of decisions beginni.ng with Sindell v. Abbott Laboratories, 26 : 
· .. Cal. ·3d 588,· Abel v. Eli Lilly, 94 Mich. Aj>p. 59, Collins v. Eli Lilly. 

#449,.;.596 · (Wis. Cir. Ct~), Bichlet' v. Elf Lilly, ·55 N.Y •.. 2d 571, and foll~wed 
. . . .· . . . .· . 

. . · by several other de~isions, ha~e crafted .in some s·ta'tes ·a remedy for p~rsons. -

injured by p;roducts which are essentially fungible,"Where the injured party 
.. :· .· - . . . ' . . 

cannot identify the Qnufacturer of the-particular product that.caused the.· 

. . claimant' s injury but whe~e the c,l.aimant. can identify, depending upotl- the .·.· 

state, either a manufacturer. of that substan~e ~r a substantial number of such . 

. manufacturers. 

Another major course of liability decision$ relating to environmental­

liability involves the case of Beshada v. Johns.Manville 91NJl91 (1982), 

right here·in New Jersey. In that asbestos liabilityca~e, the State Supreme 
. . 

. . 

Court determined that a manufacturer could be held -liable even if its condµct 

at the time it :was performed met all of the best available scientific and 

technological standards and even if at that time it·was not possible to 

determine whether the substance the.defendant soldwa:s harmful. The court 
. . . . 

' . . ' 

appeared to .i!Ilply in the Beshada case that there was ground for liabi_lity a_t 

· 1east in part for a failure to warn of a hazard of which it was impossible to 

discover. That decision has _been followed in a few other states. However, 

the New Jersey Supreme Court in a subsequent decision, Feldman v. Lederle 
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Laboratories, 189 N.J. 424 A.D. (May 10, 1983),· 97 N.J. 429 Sup. Ct. (June 

1984), decided to limit the holding in the .Beshada case to the facts of the 

Beshada case. The fact that the decision in Feldman limited Beshada to its 

facta is of little comfort to insurers who must recognize that the impact of 

those two decisions is that whenever the court decides to, it can simply 

iiapose theBeshada rule on any particular substance •. 

. Other courts have been busy .in crafting expanding liability under 

determinations of what _kinds of damages may be awarded. In the case of Ayers 

v.Township of Jackson, 189 N.J. Super. 561 (Ocean County, 4/5/83), a verdict 

(later overturned in part, see below) was rendered of approximately $15 1/2 

million which included compensation for dis;tiption of lifestyle, evidently 

arising from a need to use alternate water sources, and also sums for medical 

monitoring to determine whether persons who were not presently ill might 

possibly become ill as a result of exposure to contamination of well waters by 

seepage from a municipal dump site. Similar sums of money and types of 

damages figured prominently in the Love Canal se.ttlement of $24. 5 million and 

the Agent Orange settlement of $185 million. 

In addition, there have been some novel decisions attempting to find 

coverage notwithstanding various provisions expressly written in policies. 

These policies were intended to cover sudden and accidental and unintentional 

events which take place off the property of the insured and cause property 

damage and personal injury. Insurers did not .beliee this could lead to 

determinations that coverage would be granted for cleanup of the insured's 

site and property for events occurring over i:Qany years with the complete 

knowledge of the insured~ Yet some cases have come to that srange result. 

JI/X 
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The crucial operative provisions in JDOSt of these policies included: 

- The definition of "occurrence" as ."an accident, including continuous or 

repeated exposure to conditions, which results in bodily injury or 

property damage neither expected nor intended from the standpoint of.the 

insuredt' and; 

- a pollution exclusion" included in most CGLs which read as follows: 

"This insurance does not apply ••• (f) to bodily injury or property 

damage arising out .of the discharge, dispersal, release or escape of 

smoke, vapors, soot, fumes, acides, alkalis, toxic chemicals, liquids or 

gases, waste materials or other irritants, contaminants or pollutants into 

or upon land, the atmosphere or any watJt course or body of water; but 

this exclusion does not apply if such discharge, dispersal, release or· 

escape is sudden and accidental." 

- an owned property exclusion which said coverage would not apply to 

"property damage to: (1) property owned or occupied by or rented to the 

insured, (2) property used by the insured, or (3) property in the care, 

custody or control of the insured or as to which the insured is for any 

purpose exercising physical control." 

- a definition of "property damage" meaning (1) physical injury to or 

destruction of tangible property which occurs during the policy period, 

including the loss of use thereof at any time resulting thereform, or (2) 

loss of use of tangible property which has not been physically injured or 

destroyed provided such loss of use is caused by an occurrence during the 

policy period. 



Other language in insurance contracts served to. limit.an insurance 

c::ompany's exposure on an occurrence basis to specific dollar amounts. The 

intention behind this. language was that an insurer, recognizing that any· 

liability system contains a degree of unpr~dict;bility, would specify a limit 

on the amount of money that tlult insurer could stand to lose as a result of a. 

particular event. 

One now infamous case was Jackson Township Municipal Utilities Authority 

v. Hartford Accident and Indemnity Co., 186 N.J. Super.· 156, 451 A. 2d 990, 

· (1982). The court determined that the particular occurrence involving the 

operation of a municipal dump site ws an accident because the insured did not 
• #, n C. 

actually intend the injuries which occurred. ""The court further decided that 

"sudden" meant "accidental" and that therefor the fact that the permeatiou of 

groundwater occurred.over a twelve year period/of time was irrelevant to the 

question of coverage. There is a line of appellate decisions in several 

states which adopted essentially the same reasoning as the Jackson 'l'ownship 

case. 

The liability landscape is further clouded by state legislative actions. 

New Jersey has statutes (delineated in our environmental survey distributed to 

you today) which stand out as creating enormous potential for liability for 

. anyone involved with the handling of hazardous substances. The Spill.Fund 

Compensation and Control Act, N.J.S.A. §§58:10~23.11 et. seq., in particular, 

presents certain problems, tracking as it does the federal superfund liability 

scheme, with the ''responsible party" concept, This works first by defining a 

number of classes of persons who may be ''responsible" for the "release or 
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threatened release" of a hazardous substance. These are generally anyone who 

owned or operated a facility where the substance came to be located, anyone 

who arranged or contracted for the treatment, storage or disposal of the 

substance, anyone who accepted the waste for transport, who knew or should 

have known that the substance was hazardous and knew that the disposal.site 

was operating in violation of the law, may also be liable. 

While the federal law makes responsible persons liable on.ly (and it is 

currently being litigated whether the standard is strict, joint, and several 

liability) for cleanup costs and for damages to the.natural environment, New 

Jersey's law is broader in that it makes a responsible person liable for third 
.Y• n • 

party damages due to economic loss • That law· 'provides, however, that damages 

. are to be those resulting from a loss of income or a loss of earning capacity 

due to real.or personal p-:roperty damage above a de minimis level (10 percent 

of the amount the claimant derived from the property must :be lost). ·The Spill 

Compensation and Control Act allows the administrator of the fund to disburse 

money for damages to.third parties and then to seek recovery from the owner or 

operator of a"major facility" up to a limit of $50 million. This type of 

facility is held to be jointly, severally and strictly liable for all direct 

and indirect damages, including personal injury and medical expenses, 

resulting from the. operations of that facility. Please note that even here, 

however, the New Jersey law leaves the limit of a $50 million cap on 

liability. In environmental liability under the Superfund statute, a paI'ty 

who places waste at a disposal facility may be liable for an entire cleanup 

even if its waste was but a miniscule portion of the :waste at the site. 

/7X 
-~-.. -·, __ 
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Further, that party maybe lial:>le even .if none of its waste has been released 
. . 

from the site. ·rt can thus be. liable even where it bears no causal 
. . 

relationship to the damageto the.environment. 

A crucial eommonthread in tnan.yof the court decisions and one which 
. . . 

illustrates the difficulties underwriters face is that they are all· 

retroactive as to both defendants. and insurance policies as well. 

Manuafacturers, businesses and as a result, their insurers, can be found 
. . 

liable today even where their conduct was entirely legal and proper at the 

time it was undertaken. Environmental liability has been imposed on 

businesses whose activities were not only legal but even required by 

regulators at the time. 

Insurers are conee1ned about their ability to. survive under a liability 

system which is-retroactive, imposes liability without causation, uses the 

most extreme versions of Joint and several lia.bi1ity, and for which coverage 

has been found only by the most extreme distortions of insurance contract 
. . . . 

language so that insurers do not have the ultimate resources to repond. To 

the extent that the insurance industry could. anticipate liabilities of the 

variety.imposed 'by schemes suchas the federal superfund, they sought to 

exclude·such coverage.from their policies. Superfund itself has evolved into 

a tremendous search of insurance coverage for litigation expense. These 

· aspects.of unfairness are the same elements of a liability scheme which render 

it uninsurable. An insurer cannot assess the loss potential and risk 

characteristics of any applicant for coverage. Thefirin may be exposed to 

total liability for losses primarily caused by the acts of others. It may 
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also be held liable even where its own activities were faultless and.in 

complete compliance with the law. The .system in place now provides no safe 

harbor nd offers no reduction of liability for good conduct. It is a system 

entirely composed of punishment with no reward for good behavior. A liability 

system of this nature cannot be insured. It may well be that the pursuit of 

prominent, easily identifiable defendants who have kept .records and behaved 

responsibly will result in bad actors which are relieved of their liability. 

· (III) 

Impactof these Liability Schemes 

·11: is also clear that, for example, the~federal Superfund liability system 

has spawned a massi.ve round of litigation in which the federal government has 

sought to compel responsible parties to pay for cleanup costs or to undertake 

cleanup activities themselves. Because of the enormity of the costs at stake 

and the perceived unfairness of the CERCLA liability scheme, potential 

responsible parties more often than not have contested vigorously enforcement 

actions that seek to impose cleanup liability. 

Enforcement actions, in turn, produce litigation among potential 

responsible parties seeking to apportion liability and by these parties 
/ 

against their liability insurers. This litigation is and will continue to be 

complex, time-consuming and incredibly expensive. , Parties suing their general 

liability insurance carrier seek, at minimum, coverage of their defeiise costs 

and indemnification of whatever cleanup liability is ultimately imposed upon 

them. 

19 X 
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The American Insurance Association has commissioned the consulting firm of 

Putnam, Hayes and Bartlett, Inc~ to investigate the magnitude of total CERCLA 

(Superfund) litigation costs. They have cc,mpleted their teport and their 

conclusions arestartling: 

-- Likely litigation cos.ts range from $J.5 to $6.4 billion compared to 

$14.6 billion in direct costs of cleanup. The best estimate of the 

litigation costs is $5 billion. 

-- Litigation costs are substantial. They represent 24 to 44 percent of 

direct cleanup costs. 

-- Private party litigation costs account for 79 percent of this total 
-

• , ,;, n • , 

cost, while government costs and coverage· 'litigation costs -account for 15 

percent:and 6 percent, respectively. 

By comparison to asbestos litigation costs, superfund litigation costs are 

at least as·large and possibly more than twice as large as asbestos 

litigation costs. 

If two-thirds to three-quarters of Superfund°' transaction costs could be 

eliminated, then; using the best estimate of litigation costs, 400 to 450 

additional sites could be cleaned up atno additional cost to society. 

The report's Superfund litigation cost estimates are conservative, that 

is,·actual costs may exceed these projections. The report assumed some 

reduction from current litigation cost levels in these projections. If costs 

cont_inue at present levels, total litigation costs could exceed $8 billion, 55 

percent of direct cleanup costs. 



-18-

We believe this experience on the federal level is very relevant in New 

Jersey, a_nd what we are suggesting is that these liability schemes cause too 

much focus on litigation and associated costs and not enough on actual 

cleanup. What's more, as has already been stated, the crisis in the tort 

system for environmental ¢xposures has caused underwriters to determine that 

such coverage is uni.nsurable, and hence the current availability problem. 

(IV) 

Responses to Others' Comments 

Before we move on to a discussion of what we view as potential solutions 
.;. 0 • 

for consideration by this Commission, we wisii"to address some of the comments 

made by other~; who have testified previously. - First, much as been said of the 

underwriting c:ycle and cash-flow underwriting and we believe we have addressed 

that above. Secondly, with respect to comments 'by Congressman Florio 

concerning banking deregulation, we only wish to' reiterate our position that 

banks have a unique role in commerce in our nation and that good reasons 

persist to this day for making sure that their roles are sharply defined and 

that they not be permitted through the rubrick of "financial services 

deregulation" to underwrite or sell property/casualty insurance generally; we 

have discussed our arguments concerning this issue in other forums in this 

State. But we do not see how lending institutions would find environmental 

exposures to be insurable, any more than insurers do. Much has also been said 

about the need for tighter regulation of the insurance industry in this State 

and·we can only respond that, unfortunately, over at least the last decade or 

so, the regulatory environment has been extremely volatile and the system 



itself so tightly·confined as to prohibit insurers.form being .able to make 

long-range plans to expand or evenma.intaintheir present levels of business 

in this Sta.te. Insurers don't at present view this State as a particularly 

hospitable place to conduct business. Certainly, we hope that this will 

change. Finally, some have advocateq partial or t:otal repeal of the 

Commercial Lines Deregulation Act as a means of curbing the availability and. 

affordability problems for environmental exposures.· New Jersey, however, is 

one of only a small number of states with such an a.ct and these environmental 
. . . 

problems and. availability/affordability problems a.re occurring countrywide. 

We respectfully suggest that the problems go much deeper and that they go to 
' ,~- '•' 

the harsh liability systems which have been created at the state and federal' 

levels. 

Mayor Grubb of the Borough of Park Ridge's testimony on October 15 

concerning a risk-sharing system for·. towns and other communities, i.e. the 

formation of an "Intergovernmental Environmental'Impairment Liability Fund", 

poses many interesting questions and clearly warrants further study. We wish 

to say only that with respect to the question of self.:.insurance pools, if that 

is what. he has intended, that the same fundamental problems facing private 

carriers concerning availability of reinsurance, the tort system and the like, 

will face these pools and that they will have a similar degree of difficulty 

in writing.these coverages without concomitant structural changes in the tort 

liability system. 

Finally, we wish to comment on some of·the suggestions made by Insurance 

Commissioner Gluck during her testimony on October 15. The Commissioner 
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rec0Dm1ended a four-point package of reforms. Her first suggestion concerned· 

development of a system .of mandatory apportionment of damages by an arbitrator 

based on actual causation, with payment of so-called orphan damages c.om;ln.g· 

from a fund f.rom polluting industries. · As with her other three suggested 

reforms, we would be interested in studying them in more .detail but we c.an say 

at this point that this first approach is consistent with our view that much 

of this problem has to be removed from the court system and addressed in a 

more logical, orderly and ultimately, less costly fashion. 

With respect to her second suggestion, legislative or regulatory attempts 

to create binding definitions of issues such as sudden and accidental 
~•n • 

pollution, we believe· that this issue clearl:f"warrants additional study and we 

can say that our Association has been examining this question for some time. 

There seems to be a legitimate difference of opinion within.our own.industry 

whether or not such an attempt could be successful, .. i.e., whether any attempt 

to define certain C!JVerages by statute or regulation (and a resulting attempt 

to exclude certain coverages) would be fool-:proof and would withstand novel 

and creative court interpretations alollg the lines we've already seen in 

recent cases. But we think it's worth a try. In point three, Commissioner. 

Gluck called for creation of a pooling arrangement backed by a governmental 

excess guarantee or reinsurance mechanisms. We're not sure if the 

C0Dm1issioner specified whether this would be for private or public exposures. 

We note that such a mechanism would be set up through a surcharge on all 

commercial liability insurance policies as well as annual assessments on 

pollution violators. The Commissioner·likens this approach to the federal 
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.:··_._,.,._··. ,·: 

fiood prograJQ 'with respect to .this ·reinsul';'atfoe. Wt! would. like to see the .. · 

proposal in 1:11ore detall before>we. can .ful;l:y. COIIIID~nt on it •. •· 
. . .. :,· •·· • .. 

Last:lf., the Commhsioner ~a:1,1.e~ fqi maintaining s:trict liability for those · 

' wlio illegally dispo~e 'of hazardous waste an.d ·. ~>change to a negligent Stand~rd 
. . . . .- . . .. . ' ..... _ ,•· .. 

· fo.r those. charged with ;tiie b~iiefic~l activity of cleanup. and mit:iga tion of 

· waste • . As we w11i discuss with respect to i"solud.ons" we believe that as 
. . '·. ' . . ; . ~ '. ' .• · . ' . . . . . . . 

. ~ ,_ 

shoWll, std.ct liability. inlµbit~ anq. dJes nof'·pr~inote responsible behavior and 
-:· • • •• 

·. that it exacerbatt!S and 'd~E!S not: improve insu'ran:ce.:ava:i.labiiity '£or these 
_. .· 

·•- polluting defeiida~ts. ·. · We woµld ·suggest thatJ to ameliorate the insurance 

: climate £or the~~ .exposures,: that strict· tiab:i.lity be .repealed for a number of 

' t;pes of defendants, iticlucl:i.ng. ~ransport~rs· i~r ~enerators of. hazardous waste' 

but w~ would certainly support sucha Chang~ fo~ those engaged in cieanup ,and 

. for.puhl:l.c entities we :well. Weare heartened:by theCommissio~er•scall that 

this ·c~mmissio~ consider t·he findings _'of :the New ;e:rs:y Insurance Task Force 
. '. . . . .- •; . 

on-Environmental lssues, cif w~ch we are a part./ wit:h respect to public 

entid.es; li~ited sovereign i~un.ity, a state~of_-the art type defen~e and a 
.. ·. '_. ·, ·-,.• . . ... ·. ' ' . ' . 

several(asopposed to joint) liability-standarti to determine if any further 

-refiriements·are necessary.· As stated, however,_lle believe that this type of 

p~oposa:t·~ taken together wf~h other refo:rms\ will improve the ability of 

insurers .. to p~9vlde ins~rance and we u11detstand hcrw imperative it is that 
... • ,• ·. •, . . 

·,' . 

cl.eanups thi;oughout this Statta proceed as quickly as' possible~ 
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(V) 

Suggested.Solutions 

(A) 

Statutory Definitions of Coverage and Exclusions 

During these hearings, there has been interest in this approach through 

which the.State of New Jersey might by legislation .or regulation attempt to 

undo some of the damage done by cases such as Jackson Township by defining 

what "sudden and accidental" means, or what other policy terms and definitions 

mean. We certainly believe that this undertaking is worthy of consideration 

and that if the Legislature expressly overrules the intepretations of many of 

those cases that that would be beneficial an~ d~sirable. · As we have stated, 

however, our Association has been studying this idea during much of 1985 and 

different industry experts disagree whether this is doable and whether this 

feat would ultimately prove successful. 

(B) 

Claims-Made Policy 

Our industry has worked to develop strong new contractual langauge that 

should prove less susceptible to unexpected judicial expansion and should 

increase the predictability of losses and the ability of underwriters to price 

coverage. Insurers have filed forms, which recognizing the uninsurability of 

environmental liability insurance under current law and scientific knowledge, 

would exclude from policy forms this coverage. Similary, the Insurance 

Services Office has developed and is seeking approval of new claims-made forms 
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. . .. : . ,.:,.-· . 

·. ~hroughout th.is· State and throughout the country, which will redue:e. pricing·· 

µncertainty on long-taii-co\ierage'1in~s.:t,nder these l<>t'lllS, criveragewill be 
· · provided for claim11 _made -during the, policY'. Y~':; r~the:r thl1n . for. events 

occurring ·_during that pol.icy ,-r tba,~, nd,ght prodµ~e claims many years later. 

This change to a claims-niade ~licy. will •ul>stantially recfoce. the. lag in 
. . , ' . . . . . ·.' , . . . 

. . _· claims ·paym~rit ·and the time i,eriod du;i.ng'whi~h loss :reserves· are held subject 
'.. •• • • • • • • • •• < ••• 

t:o. fluctuations. in. invest-~t returns', J~oth of ~hich iri tui:n will increase the 
........... : , . . . .... : ... ·. . . . . ..· 

acc:uracy of f1;1surance pri~ing~ · We only suggest tlult approval of these forms .· 

. will help ameliorate avail.a:t,iity problems for some_ other lines (problems which 

-··have been ·touched on• duting the :our~~ of these hearings) and that it would . 
• . y 

.· . ··. . . .. . . . . . . .. . ;. •. ~ .... 
.. help isolate the poll1:1tion iil$~ance problem '"a'.:nd 

•, .. . . . : .. . ·. '. 

enable all to address it as a 

·. unique and separate 11a."bilty problem •.. 

. (C). 
: .. ,· : 

. <Contractors' Liability-• 
.. . .... 

We wish ti) express o\lr sUpport for the prin~iples sl!t forth in ~enate 3206 

by Senators Contillo and Dalton~ This: prbposal; >pending before_ the Senate 

. E1;1ergy-and En~i'ronment CoJ11111itt~e, would fimit the liability of cleanup .. 

. . contracto:t'.S and engineers .involvedltt•llaz~rdous :waste cleanup act;ivit:i.es for 

injurie1:1 related' to those a~t:1.viti~s by changin.g the liability standard from 

··•- one invQlvirig strict liabilit:y, withoµt r~gard .to fault, to one involving 

liability e>nl.y fo(.those acts which. caµ be sho1m, by a preponderance of the .. • 
. . 

· evidence, to have been neglig~nt. It would also ·create -a-rebuttable 
. . · .. ,: ·. 

· presumption that .if such coritractprs and engineers used the best available 

:". ~r-. ·. 
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technology, at the time of such activity,-that such actions were not 

negligent. We are reviewing this bill at the present time to determine if any 

further refinements are necessary. As stated, however, we believe that this 

type of proposal, taken together with other reforms, will improve the ability 

of insurers to provide insurance and we understand how imperative it is that 

cleanups throughout this State proceed as qui_ck.ly as possible. 

(D) 

Tort Liability Changes 

We urge support for the recommendations of the New Jersey Task Force on-
-

• #• n • 

Environmental Issues, of which we are a part;'"with respect to changes in tort 

liability standards. We have examined the provisions of Senate 2545and 

AsseNbly 3073, sponsored by Senator Lynch and Assemblyman Foy, concerning 

public entities' pollution exposures, respectively, and pending before the 

Legislature and we have done so as a first step 'because that proposal has 

received so much attention and is supported by various public entities 

experiencing pollution insurance problems. We would only suggest, for the 

same reasons cited in the Task Force's preliminary report, that because of the 

predominance in our view of the various environmental statutes, such as the 

Spill Fund Act and Major Hazardous Waste Facilities Siting Act, that the 

changes addressed in that bill with respect to the liability standards 

affecting public entities (obviously, with the exception of the limited 

sovereign immunity issue) be considered as well for other defendants which are 

the subject of causes of action arising out of pollution incidents; this for 



,, . 

·.· the. very: re~EJon that. polh1t{on,:~pe>$ur~s are:; p~.es~htly unins'1:table ·for' all' 
. . . ' 

.. classes of defendant~ because of:the unc~rt4inty ah41ncief°:ihabi1ity of r:t~k. 
' ·:,, . .-·. .. ;·-:;,·.-, ._.·.:·· . .... ·."";·:-·, ., ·. ·.· .··. 

State~.of_.the~art de~enses,. 'and $e,~era1 ancl apportl.,oned, liab:l.lity joJ 

. co_ntra:ctor.s, transporters, ·gener~tQ~S ~nd '.ot~er~j are necess.:ry in oz:der ;o. 

1:1.mit. the huge .scope· of d~ag¢s :efhAt .ar~•·obt:~:Lnable under pr~sent a:tatutes •and. 
. ' ' ' ', .. : . ; . . . ·... '·' . . ·. ' . : : ~ .. . . . -. - ·, . . ' . ' -· . . 

::the. only way.· to. briu.g sofue Ae~:tee .of, :i:;ational\ty .. te> an unden,riter' a attempt_ . 
. . . ~ -. 

to define a risk. Whilewe·support .t1.limited sovereign immunity for public: 
. . . . :·.. _;·:·.:,• .. · 

·ent·i~ies,· ~e would• s~pport_.a :~gl;g~Il'?e· staidard fo; ,other ·•types· of entitie_s,: ·.· 

' .. (as opp~sed to strict·,~iability) at the ~ery J.'~ast for contr$~tors and others·· 

charged with cleanup activities. •· We ~oul~•,;als<> ·recomntend at the v~ry least· . 

. that<the cmtnges we're espotisln'.g be. m~ge on if pto·speetiv~ basis to e~sure as 
·. } . ' .· ''' ·.' . :. ' . .· . . . . .. . . . 

much as possib+e that :risks ~hich h~~eyet to come into being are sµscept:i.ble 

of bei~ :illsured~ 
- ' . . ... 

. With;respect.to Semite J54~/Assembly307'3., itself,. section··1 is:.intended 

.to create an express negligence litandafd.· app:JJca:l:lle .to. actions brought aginst . 
. • .. ·. . •,.. . ' 

public: entitiei;' under Title\59~ the Tort Claimsict., However, ~he present· 

· graft of Senate 2545,· in its_attempt to creat~anexpress negligence: ~tandatd, 

does so thro~gh, :at;t "Unreasonable'~:' ~tandard in section 1, ) .. i~e 10 of the .· 

~ills •.• Th1~ differs from existin& '.to~t Cliii111.s Act J1ection. 59; 2-3(d) which 
. ' . . .· .. ·. ·.,' .. , . . .. ' .. . . , .. 

.. . provides that• pub;ic .. e11d:ties riqt .. be hel~ lia.;ble< for discretionary actions 

unless the e13,tity was "paip~bly: unreasonable".:_ The bill may in fact be 

.··• creati~g a less.er· p1:otectlve sta;ndard for publi~ entities in. pollution c8:ses 

· truin in pth~r cases brought under Tit1.e. 59:. Everi if ·t·h~ bill were .amende~ . 
. . • . 

. back .t~ "palpab,ly .unrE!asonable;,, we believe _that the several ~nvironmental 
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statutes cited in our Survey which has been distributed today, would be 

judicially interpreted to take precedence over the provisions of the Tort 

Claims Act. We therefore urge consideration of a limited sovereign illJDlunity 

which would exempt public entities from the huge liabilities they face under 

the environmental laws. We suggest that they not be liable unless they have 

been found grossly negligent or if a pollutant incident has resulted .from 

gross negligent noncompliance with relevant federal, state or local law or 

regulation. 

We also wish to state.our support in that bill for a state-of-the-art 

defense for public entities, albeit in a slightly different fashion. We think 

it only logical that a public entity be peru:i.tt.~d to assert that it used all 

the technology, precautions and processes available at the time of the 

incident in question as an affirmative defense in any action. However, we 

suggest that public entities, unlike major drug or chemical companies, may not 

have the sophisticated means to have "state-of-the-art" technology readily at 
... 

hand. Instead, we support clarification of that provision to provide a 

defense to a public entity which did all it could to comply with all 

requirements imposed on it by federal, state and local laws and regulations. 

We believe that this is a more workable and r.ealistic approach. 

We also support the adoption of several and apportioned liability for 
I 

reasons discussed here today. It would make it emanately easier, in fact it 

would be essential, before an underwriter could with any degree of certainty 

assess and price a particular risk, that it knows that the premiumwhich it is 

collecting and the losses which it may pay out, concern the individual 
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. defendant it is ensuring. It is impossible under pr.esent circumstances for . 

insurers to.write coverage .for a particular insured when that insured may 

ultimately be called upon to pay the damages caused by other parties as well, 

and for which no premium has ever been collected. 

~ 

Finally, we believe that some of t.he more speculative damages, such as 

those for medical surveillance and loss of quality of life, shoul.d be 

prohibited in pollutant cases. Although an appeals court has overturned the 

$8 million medical surveillance award in Ayers.v. Township .of Jackson (see. 

Docket IIA-2103-83T3/ (Appellate Division, SuerioI' Court, 1985), the trial 
7 

court decision like others around the natio_n may foretell what is yet to 
• #•n., 

come. Expansion of permissible damages awarded to environmental incidents 

victin:1,s to include emotional distress, medical surveillance and cancerphobia, 

involves expansion to damages that are speculative and non-quantifiable. 

What's more, they are uninsurable in the. sense that they could not have been 

· forseen with any degree of. certainty. E~imina.tion of these damages would help 

reduce judgments and enhance the prospect for improvement in the environmental 

liability insurance picture. 

*** 

We thank you for the opportunity to be present here today. · Our 

3ox 
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. . . 

Association and Our members stand t'eady to provide-this Commission with any 

infot'Dlation which_ you may request. -- We commend you _in your responsible effort. 

to study this important problem which affects all of us here 111 the State of 
. -· 

Nev Jersey. Ms. Casey and I will_ a-nswer any questions ·you may have. 

3tx 

Respectfully.~ubmitted, 
. . . 

. ~ 97?. '1. 
r y · • Klein 
cia · - Counsel 

Government Affairs 
New York/New· Jersey Region 

#•n • ... ~ .. 

. -,;.,. ~·.· ;i. 



Testimony Before New ~ersey Legislature 

I am John Reher, Counsel for the Alliance of American Insurers. The 

Alliance is an association of over 175property-:-casualtyinsurance 

companies doing business throughout· the United States. We appreciate the 

.opportunity to conunent on New Jerseyis environmental impairment liability 

insurance problems, and suggest some solutions i.ncluding, reform _of the 

tort and environmental liability laws as well as proper risk management •• 

The Alliance believes the legislature and governor must decide what 

proposals will create the best program t~ achieve the goal we all share -

protecting the public health and environment through prevention and early 

detection of hazardous waste contamination and reclamation of hazardous 

waste sites. We believe it is possible to reach this goal without 

threatening the solvency of New Jersey's insurance industry. 

After five years of federal Superfund experience, we know better what 

effe~t such environmental laws have on insurance markets~ We have learned 

still more from the court .decisions which have interpreted insurance 

contracts in a martn~r never expeited nor intended by insurers. 

·Though you have heard it before, I cannot stress enough the impact of 

the Jackson Township decisions. In one of the Jackson Township cases, the 

court interpreted a provision in an insurance policy which_excluded 

coverage for pollution except pollution which was sudden and accidental. 

The courts, found that despite this exclusion, the insure~ should defend 

the policyholder for claims bas.ed on seepage t:hat took place over a number 
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of years. tn a bold stroke, the New Jersey courts have ser\J'e~ notice that· 

. they intend . to expand on the :coverage for .. ,poJlution -damage un:der itiJurance 

policies. 

It is very clear the courts areiassessing liabUlty for both past 

and present damages caused by hazardous waste contamination,· base~- on _ .. 
. . . . . 

. ·aJrrent technolo.gy. - Companies and thcair i-nsu-rers must ofte~, pay for the 
' . . . 

fa-i lures of yesterday's technology - for.what may have been yesterday's 
: .. · . '•. . .· . .'-.- . .. . . .· 

__ state.;.of-:-the-art disposal methods - as they are Judged-' by today I s· 
.• .. . 

standat'ds. · 
.. . 

· The comblnatiori of strict liability~ deletion of all but the most 

limited defenses and joint and. several liability virtually encourages _ 

carelessness among unscrupulous or financially ·troubled waste handlers. 
.. . 

They can b~ relatively certain that joi~t and several liability will 

enable plaintiffs_ to find .someone else to pay for cleanup c,fa waste 

site: perhaps the transporter, another generator, the dispQsal site .. owrier 

or operator, a subsequent owner or operator, the state or an unsuspecting 

municipality .• 

The_ expense of proving oneself innocent in an allegation of joint and 

. . ~ . .-

several liability may run into thousands of dollars,yet courts too often 

find that, with no other paying defendant available, they must rule a 

"miriimal" d~fendant jointly lic1ble for the full· cost of dama·ges. Insurers 

facing such vague and unceitairt ~tandards must evaluate them~rits oi · 

providing this type ·of coverage at all. In recent nionths, manyhave 

withdrawn from writing envfronmental insurance after finding the system __ _ 

too unstable to predict, or to price. Todo otherwise in the current. 

market and tort lfability situation would be .irresponsible. to other· 
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. to:o, ~any •cases. ·. Insurers policyholders. in are being told_ by the· courts 

that,. regardless··of polid)ttariguage, •ge o{_tfr~policy or.th~ specifics of··· 
·. . ·. 

· the incident, they_.must pr~"'ide .coverage. · . 
. •· . . .. 

·Wh.ett society first ioclised .on en~ironmeri.t~l pollution, insurers 

responded with adclitiorial ,policy language ·to cover the b.usiness .·· 
. . ~ . 

'ce>mmunity' s liability for. third party d;mage 'ca~~~cl by "sudden and. 

acc:idett.tal" discharge. of. toxic sul>s~an~es i~ .the comprehensive general 

. liability (CGL) policy. ' Insur~rs: l~ter developed the environmental 

·. impairment liability (EILJ p~licy "to c~ver damage caused by some gradual 
.· ·. . ·. 

· .pollution incidents. As pcillution Tiabiiity cases ~e.re litigated, 

··howeven in New Jersey aiutna~ion~ide, c;ourts i~terpreted policy l~nguage . 
. . ·'" . . . 

to. c.over ciamag'e· insurers never . intended to cc,ver, .and for which they had 

notcollected premiums • 

. Legislators ·and.courts continue toviet.r insurance as•a "deep.pocket" 

funding mechanism for clea~:irig. up polluted sites and compensating th?se. 
. . ' : . . -

who allege harm from toxic subst~rtces. :J:nsurance, however, is a business·. 
. .· . . . . . 

· wh,ich canno.t: survive as a m~chanism for re:structuring society and curing 

. its ills, 

The costs tc:, indemnify 'manyi municlpalities, towns and other lo.cal 
. . . 

en-tities, as, ~elt as bu.sinesses ,. have: rise~~ to the l)Oint where they are, , • 

· such bi.gh rlsks that• insu:t_:~r~< a re -~ot able t~ . ~rovide coverage· at any . 

price. Indeed~ .. :some .comnn~rti~.ie.s ·cari no longer afford liabil~ty insurance 
. ,, . . 

premiums :~rid·may have>·to cut municipal ·s~t'vic·e,s t·o).·etain_ vi~ble 

·,·insurance~•, ... Officiils- thr~ughouf the c9µntry say they are being swamped by· 

a ~urge of liability suits and multi·JJ1illion-dollar court judgments are. 

straining their b~dgetif~ forcing cutbacks. :Ln services and in some cases 
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threatening bankruptcy. Many of the most devastating suits result from 

. damages caused by pollution. 

Municipalities, up to now, have depended on their insurers to support 

them when they face large losses, but insurers can no longer provide this· 

service• Reinsurers have withdrawn from the American pollution liability 

insurance market, and without reinsurance, there c~n be no liability 

insurance. Reins~rance provides ad~itional coverage capacity necessary 

for primary insurers when they accept large risks. Foreign reinsurers 

have withdrawn from. the market specifically citing our unstable liability 

system. American reinsurers are being forced by their large underwriting 

losses to follow suit. As long as our tort system continues to seek, find 

and penalize those with perceived deep pockets, reinstirers will riot make 

reinsurance available for risks with environmental overtones. 

In many courts, strict, joint and several liability is applied 

retroactively to a "deep pocket" defendant~~ one who has insurance. The 

retroactive application of liability compounds the financial impact both 

on New Jersey businesses which may produce hazardous by-products, 

municipalities which own., operate or license landfills, and their 

insurers. The broad application of retroactive liability will not 

necessarily lead to the cleanup of New Jersey's environment, but it may be 

additional motivation for businesses to locate outside the state. 

The Alliance belie~es that non-negligent persons should not be 

required to pay for the negligent acts of others. We support a system of 

several liability instead of a strict, joint and several system, so that 

each party is responsible only for damages attributable to their own 
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actions. The joint and se:veral liability system imposes unnecessary legal 

and insurance costs on relatively innocent parties. A "jointly" liable 

defendant, regardless of degree of fault, could .be forced to pay an. entire 

judgment: if there are no other known or available defendants or other 

defendants do riot have the ability to pay. 
. . 

The imposition of strict, joint and several liability, thus, directly 

· affects insurers' ability to provide coverage to municipalities and 

businesses dealing with hazardous materials. Insurance is a mechanism to 

spread risks. The premium for a pollution liability insurance policy 
' . 

should be determined individually by policyholder. Insurers consider the 

toxicity of the substances handled, the safety measures applied by the 

potential insured and the insured's claims experience. 

·However, urider the court decisions cited previously, these factors 

are becoming increasingly irrelev.ant. Liability exposure, very simply, is 

becoming unlimited. If insurers were mandated to cover. such risks, they 

would be required to divert valuabl~ capacity now used to provide 

essential insurance coverage elsewhere; And, whateve:r coverage remairted 

available would be far more expensive. Thus, a joint and several 

liability system penalizes all of us for the negligent acts of a few. 

Toxic and hazardous wastes are by-products of today's standard of 

living. Disposal of toxic and hazardous wastes and clean up of waste 

sites is our problem as .a society. It is better addressed .from a social 

perspective than as an insurance problem. The environm~ntal problem is so 

large it demands creativ~ solutions1 and the insurance industry is willing 

to participate in the search for answers, but not willing to agree to 

potential unlimited liabilities. 
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Insurers are facing the threat of those unlimited liabilities if they 

accept new pollution risks, and losing much more th•n anticipated in 

litigation costs and unexpected coverages read into old policies by the 

courts. Most important, the environment is not getting cleaned up. The 

original threat remains and continues to grow. 

There are several effective ways to deal with this diso.rder in New 

Jersey, including legislation to achieve tort reform. Simply setting up a 

mandatory risk sharing mechanism to force insurers to provide coverage to 

municipalities, waste handlers and school districts at artificially low 

rates will not ·cure the underlying causes of the problem. 

Those who favor this approach point out that these mechanisms will 

ease the problems of cities and towns by allowing them to readily buy 

insurance. But the relief would only be temporary because mandated 
I 

pooling mechanisms for liability insurance in and of themselves do not 

address the underlying problem. They do nothing but treat the symptom~. 

and postpone dealing with the inst~bility 1n our civil justice system. 

Longer lasting solutions which could help restor~ stability t6 the 

liability insurance market involve changes in the tort liability system. 

We offer the following specifics: 

o Direct municipal pollution liability claims to an arbitration 

panel. 

o Modify the doctrine of joint and several liability to cover 

only damages caused directly by an insured company or 

governmental body, instead of making partially responsible 

parties potentially liable for all of a judgment because it is 

the deepest pocket in the neighborhood. There are those who 



... 

argue that joint and se:veral has_be~ri·part of the legal system 

for hund~~ds of years •.. But if age wet'e. the only criterion for a 

··doctrine's val'id:ity, ·taxatio~ wi~hQu-t tepr~sentation, debtor's ..... 
. . ·.. . . ' .: .· .. _ .· : ..... . . · .. ·, ... ·.: ... . ·. ·. . ·. :'._·.. '.· . . . . ··.: .· - .-·~- .. 
pruon, contributory._negligence·, and the doctrine of soevere1gn 

. ' ·. . .•, ... . ' .. 

. · immunity· sho~ld never lla'7e be~riaboiished. .According to the 

Juiy, 1985 issue of the Americ~n Bar Associadori Journal• .New 

Hampshire ~nd .. · Vermont:i have :aboli.~hed. Join~ and several 

liability.· .... o;her states, ·such as .N~v~·da, .Texa:s. Indiana, __ .•. 

Louisiana, Orego:rii Pennsylvania, Iowa, and Oklahoma have 'placed.·· 

· limitations on the doctrirte. In an effort to make its 

environmental 1iabi_lity _ laws tnore ·:reasonable, Minnesota recently 

deleted provis_ions· which retroadtively applied joint. and several. 

_ liability in. :i.t_s Superfund Law.· . 
.. . . •, . . : 

0 .. ·Establish a threshold for. triggering pain and suffering ·Sui.ts~ 

The threshold could be set a{ $250~ or high~r in incurred .· 

medical expenses, plus a requi~emen.t that. there was permanent 

disability or disfigurement. 
_!. ·, 

o Cap recoveries against public entities by occurrence •. At least 
·. . ·. .· . 

28 states ~lave placed some kind: of limit on damage awards 

.. ·. a,gainst cities·, averaging $150,000 for each person inj~red and 

$Jso,ooo for each ocurrence. 

o ·Establish a sliding scale for attorney.'s fees for plaintiff's 

··counsel, to discourage frivolous suits brought under the 

.temptation.of·contingency. 

. .. 

. er Allow s·ubmission of existing collateral sources as evidence in 
. - . . .·· - ·: ··.· ·,:·-· .·--. 

pollution _and munfoipat liability: cases. 
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0 Requfrethe disclosure of attorney's fees, both tothe plaintiff 

and to the court. 

The seeds of the current lia.bility insurance problem have been 

_ clearly visible for some time. The Alliance has frequently presented 

the_se solutions to this and other legisla.tures as options for preventing a 

crisis. We may now have reached the crisis point where remedial tort.: 

reform measures cannot wait. 

The increasing magnitude ·and frequency of lawsuits Is difficult for 

niunitipalities, manufacturers and their insurers to hear. - These trends 
. . 

reflect the general perception that insured orgat)izations ·and government --

bodies are deep pocket de-fendants. And that kind_ o-f perc'ept:ion has caused -

courts to expand the scope of·tiability coverage to include exposures 
. . 

never intended by insurers. Environmental liability may be the most 

dramatic example of the courts' liberal policy interpretations. 

Liability exposure is so large that sel £-insurance is possible for 

only a .few very large municipalities and industries. _ Smaller entities 

don't have the financial capacity to assume these risks. Self-insurance 

- pooling mechanisms and reciprocals may temporarily help to ameliorate the --

availability problem, these devices, again, do nothing to address the 

nagging and serious problems arising from the tort liability system. -

Insured government bodies, indus.tries and individuals can reduce 

costs by assuming_ soiµe portion of the liability risk themselves. ·- Consider 

· the use of appropriate deductibles for some or all lines of insurance, 



.. .• ' . ~-. 

. ' ... 9,.. 
:, '._·_ ·. . . : · ... ·- .. :. . . . 

--_ while retaining insurance protection for clai~s exceeding a specified 

- amount. -- The proper' use. of (Jeductibl,es- ,would directly· encourage loss. 
. . . . ~ . . . . . : . 

. . . ' : . 

' CQntrol and reduc,e significantly the insurance- p remiums which .would be. 
cliarged for ''first dollar0e~v~rage •. ' t:ri '.the long run, a successfui io~s" 

control p~ogtain will reap a double ben~fit:< (1) ~o reduce accidents·, __ --
. ,.; ··. . . ' ,. ···.·· 

: inju~ies _and poll~tiort da,~;ges caused to individuals or their rights; and 

(2) t~ · help hold down _th~ ~o;ts of, i~surarice prem,iums • _-
·.. . . ~ ·,.' . . .. . . 

I>u1Jng ·a recent meeting held by tl.ie Ne,/ Jersey Insu:rance Task Force-
. . .· .- . ·!., . ·. . . . . ' . -, . ' ·.·· . . 

-- on Environment~! Issues, -- school J)oards and municipal representatives 
. . .. ' .·. .·· __ .· . •. :. . . . . . . . .. · -_· 

expressed a willingness. t.o work on tort_ reform and iinmunity proposals in 
.·:_,, ---. ·- . ·. _- .·' ·.·_:. .· . .· .. · 

the _legislature as a means·_ of helpir:1g to alleviate their present insurance 

liability problem~ . -· . . . . .:·- .. ·- .. :. . ... 

!n_ addition, ·the Alliance agre,es with t~e intent-of S. 2545 by. 

Senator Jc:,lm Lynch, but we feel _that the bill needs some specific changes 
.·· ,/' . . . :- ..... 

to be effective. :To that end, we have 'particip~ted it( the formation~ and 

development of' the N,e~ Jersey Insu,rance -Task Fore;~ on Environmental 

- Issues,. _and fully support their proposa;s · for municipal tort reform 

through amendment;:~ to t;hat b:ill. · 
. . ',.-

The Alliance of Ariierican In:surers shares the concern of everyone in' 

New Jersey about development:; leading to restricted insurance coverages 

an<l a -lack ·of affordabl,e insuran~e :protecti~n. The property/casualty -

insuranc~ industry {s deeply dist~rbed about the. ac~ions it has felt, 

compelled to ta:ke_in' liability. insurance lines. We indeed_welcome the 

comtn_itmertt of the affected policyholders and public policymakers in 
. . . . ; ' . 

re,s~oring t:he legal and regulatc:,ry stability, needed to provide a 

te~pon~ive insurance mar~et~ 



STATEMENT TO: New Jersey Environmental Impairment Liability 
Insurance Study Commission · 

BY: Professional Insurance Agents of New Jersey 

DATE: October 24, 1985 

On behalf of the Professional Insurance Agents of New Jersey and the 8,000 agents 

and employees we represent, thank you for allowing me to speak to you today. 

I would like to begin by stating for the record that our association stands by the 

position set forth by the New Jersey Insurance Task Force on Environmental Issues. 

The Task Force report, released only two weeks ago, is the result of a great deal of 

thought, research and discussion. 

Our organization is proud to have been a part of this all-industry effort to develop 

solutions to the very real crisis we are facing in the liability insurance marketplace of 

today. We believe it is the first time this industry has banded together in this manner, 

and we wholeheartedly support the findings of this group. 

Since you have already received copies of the Task Force report, I will not 

elaborate on its·findings in detail. 

PIANJ continues to support Senate Bill 2545 and Assembly Bill 3073, respectively 

sponsored by Senator John Lynch and Assemblyman Thomas Foy, with the Task 

Force's suggested amendments. We believe they are a viable first step toward the 
u 

resolution of the insurance crisis facing public entities. 

I would like to emphasize the words "first step;'' While we urge the legislature to 

enact this measure, we do not believe it goes far enough to totally resolve the problem. 

P.O. Box 98 
Glenmont, Ne,\· York 12077-0098 

518-434-31 l 1 

'l 1 )c 



-· • - :However,it is a beginning, and an impqrtant step toward -elµninating the problems 
• • • • , • • .: • • • • ,~ > •. ' ' _. .,. , • • • ·-. • • • '.• • • .., • • '. •. • ••• 

-_ facing ~unicipalities ~tithe in,suranct industry in· this state. 

As you are well aware; public entities ~ nQt alone in this crisis, n~r is New Jersey -·_· . 
. .• ' ·.. .. . . _- . , . ' . 

. _uniqu6. Th1sproblemis occurringtttrough~uttlie ~ountry~ Smallbusine~ses of all -

----__ -:_tyi,es,1.ncluding day care centers, taverns, -independentcon~tors and even -small 

Main Street retaile~ have beenunal>l~ to ob~in_}i~bUityinsurance coveraie: or ~e 
. ~-

- - The insurance industiy bas.~n ~lamed by m~y :for this prob_Iem. And while past ___ --

pricing practices by-insuranceCQmpaniesniayhav~ added t~-the-problemswe ~ now 
·. '· ·. .'·. . . . . . . . . . _, . ' . . . ; . 

. facing, t:pey are not the sole cause. 

J11 truth, this country's civilju~tice system, with its inherent "deep :pockets" 

--philosophy, is at the rootoftod.ay's~tjsis. Weare, quite bluntly,a lawsuit-oriented· 

~ociety. 

-_ Recent~ourtdecisions, including,Ayers ~s. Jackson Township, have opened the 

door evenwidet _to individuals seeking compensation from municipalities for pain and 
. .. . ,· ,. -· -· ' .... . 

_ suffering due to envirorunental exposure~ 

These d~d.sions have held insurance ~ompanies financially UableJor exposures .. 
. . . . •, . ' . , ' . ' .· ·.;·,· .. . . . . ·.· .. 

which were never contemplated When they_ d~cided to insure the municipalities. 

· · ..... As stated \,efore, the problem gOeS well \leyqnd milnicipalities. Many ban; and 

taverns across the state -- i~deed, the country --1,lave been· forced to clos.e their doors 

-_ due to astronomic~ premiuill_incre~~~s; or atotallack of available insurance from any 

, source. -Why? Because insurance coinpanies cannot afford to write the coverage, due 
. . .. , . ' . . . ·. . , .. 

to the enormous expe>sure inherent in thistype of1:>Usiness -- again as the result of . 

- recent precedent-setting.courtcases. 



The problem, then, lies in our nation's civil justice· system .. As long as individuals 

are free to seek unlimited financial rewards for pain and suffering claims, and as long 

as the·courts continue to award million dollar claims payments, insurance companies 

willbe unabletoafford to write coverage for any business or entity with abigh-risk 

exposure. 

We therefore believe that ultjmately this Commission should address itself to 

significant civil justice reform. And we believe it must µrge our Congressional 

Representatives to take. action in Washington, as well, since the problem we are facing 

greatly exceeds New Jersey's borders. 

The following proposals appear to be reasonable propositions to which PIA. could 

give formal support: a penalty for bringing frivolous suits; an end to the doctrine of 

joint and several liability; and structured settlements wherein judgments awarded to 

injured persons with a long term disability would be paid out over their life 

expectancy. 

However, in general PIA would have difficulty with proposals which might tend to 

selectively restrict access to full recovery for those individuals injured by negligence. · 

In closing, l would like to comment on several of the proposals raised at earlier 

hearings of this Commission. 

· Representative Florio last week proposed limiting liability of environmental 

clean up contractors to negligence duringthe work performed. PIA could support this 

proposal, since parallels the changes being addressed in the Foy/Lynch bills for 

municipalities. 

Commissioner Ghickhas suggested the formation of an insurance pool for all 

probl.em lines of commercial insurance, backed by governmental financial guarantees 

l/~k 



· or a reinsurance program. 

. PIA has historically opposed pooling mechanisms. In particular, we oppose 

unregulated pools, especially if the pools ~ backed by govenunent financial . 

guarantees. A pool made up ()frisks wh.ich are probably far mote susceptible to claims 

andjudgments than the· average risk is doomed to have extremely poor experience~ 

·. · Eventually, suchpoolswill need a bailout, whi~h in the case of govemrnent-backed 
'·• ' , ,. . 

pools, would ultimately be paid for by the citizens of this state.· 

PIA has also historically ·opposed government involvement in insurance. However, 
' . '. . ~ . 

if government~backed reinsurance for the commercia.lmarketwould.improve 

av~IabiHty, our association would definitely review this stance. 

In conclusion, l.wouldJike to state that PIA does not have a closed mind to any 

potential soluti~nto this problem. We hope to help effect a solution through our 

involvement in the all-industryTask For~e, and through input to policymakers such as 

this Commission. 

Thank you for your time. 



ROBERT FELIX 
'l(ec;utive Vice President 

174 Route 101 
Bedford Station • Box 238 

Bedford, New Hampshire 03102 
(603) 472-2255 

October 14, {985 

Environmental Impairment Liability 
Insurance Study Commission 
Ms. Denise Drace 
NJ Office of Legislative Affairs 
State House Annex 
Room 305 
Trenton, NJ 08625 

Subject: Environmental Impairment Liability Insurance 

Gentlemen: 

The National Arborist Associ~tion, Inc., a national trade 
association of commercial tree service firms wishes·to be included 
in the record representing our many member firms in New Jersey 
who apply pesticides commercially. 

1. The casualty> insurance industry has seen fit. to. eliminate coverages 
for gradual as weU as sudden or ae;cidental PoUution or contamination 
liability that a commercial applicator of pesticides may face. · 

2. This decision is based on the broad spectrum of the exposure rather 
than the merits or risks of individual industries. 

3. The tree care industry applies extremely dilute solutions of pesticides. 

4. The tree. care industry uses highly sophisticated technology and delivery 
systems to apply pesticides to target areas only. 

5 .. There is no record to .show that application of pesticides by tree 
service firms has resulted in liability insurance claims. 

6. · Aacordingly, the insurance industry should be required to assess 
each risk in the tree care industry individuaUy and provide 
environmental impairment 7,,iability coverage at a cost commensurate 
with the risk rather than arbitrarily denying coverage to aU. 

Respe~cf· 11~ §Jlb)it.ted, 

N.~ .. ~I~~.A •·0:.R.· 1:3.oefsT ASSOCIATION, 

f'---J:·✓- fi·--
' I . . i ,··v~ t~1 . 

I,._,,.·' ~;'- I ' .... I 
Robert Felix ' · 
Executive Vice President 

RF/bb 

INC. 


