NEW JERSEY

COURT OF ERRORS AND APEALS.

Carlos P. TTouzhton, 1
Vs, { i B
TllisDottor and. Rdward B '} On Error to the Supreme Court,
Potter.

This was an action of uniawful detainer, brought by Francis M. Potter since
dceased, Ellis Potter, and rdward E. Potter, against the said Carlos P.
Honahton, before Peter P. Runyon, Esq, Justice of the Peace of the county of
Middlesex, as foll ow

STATE OF NEW JERSEY,) Court for the trial of Small Causes,

Mpresex Counry. ss. ) before PeTeEr P. Runvon, Justice.
Francis M. Potter, 1
Illis Potter, and |
Edward E. Potter, t* On, complaint of unlawful detainer.
|

vs.

(fazlos P. Houghton. J

June 2d, 1851.—Trancis M. Potter, Ellis Potter and Kdward . Potter ex-
hibited before me a complaint against (arlos P. Houghton, as follows : ¢ Francis
M. Potter, Ellis Potter and; Edward E. Potter, complain to Peter P. Runyon,
one of the Justiees of the Peace in and for the County of Middlesex, against
(arlos P. Houzhton, of the township of Woodbridge, in the said County of
Middlesex, for this, to wit : that whereas by a certain Indenture or Lease be-

twaen the said Francis M. Potter, Iillis Potter and Edward E. Potter, and Abi- 2

jah O. Houghton, the father of the said Carlos P. Houghton, bearing date the
fifteenth day of March, in the year cighteen hundred and forty-nine—the said
Francis M. Potter, Ellis Potter and Hdward 1. Potter demised, granted and
Jeased unto the said Abijah O. Houghton a certain messuage, tenement and farm,
situate, lying and being in the township of Woodbridge, in the County of Mid-
weis M. Potter,
d, of an estate

dlesex, known as the Homestead Farm, whereof the said I
Bllis Potter and Edward 1. Potter then were and now are sc
of inheritance in fee simple, to have and to hold the said messuage, tenement,
farm and premises, with the appurtenances, unto the said Abijah O. Houghton

for the term of one year from the first day of April then next ensuing, which 3

said term expired on the first day of April, in the year cighteen hundred and
fifty ; and the said Abijah O. Houghton having delivered up, or pretended to
deliver up, the possession of said premises to the said Francis M. Potter, as one
of the joint owners of said farm and premises, and as the agent and attorney of
the said Bllis Potter and Edward 1. Potter, the other joint owners of said farm
and premises, on the third day of April, in the year eighteen hundred and fifty,
the said Carlos P. Houghton, by collusion with the said Abijah O. Houghton,
hath wilfully and without force held over and unlawfully detained the possession
of the said premises from the expiration of the said term until the day of ex-
hibiting this complaint, and still doth wilfully and without force hold over and
unlawfully detain the samc from the caid Francis M. Potter, Ellis Potter and
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Kdward K. Potter, although demand of the possession of the said promises, ay
notice in writing for the delivery thercof to the said Franciz M. Potter. kllis
Potter and Edward . Potter was made and given by the said rancis M. Potter
to the said Carlos P. Houghton on the third day of April, A. D. 185, and also
on the 21st of May, 1851, and so the said Francis M. Potter, Ellis Potter and
Sdward K. Potter say that the said Carlos P. Houghten is guilty of an unlawful
detainer of said premises FRANCIS M. POTTER,
ELLIS POTTER,
Dated, Juns 2d, 1851. EDWARD E. POTTER.

10
Wihercupon, T issued a Summons againet him of the tenor following :

-
STATE OF NEW JERSEY, |
Mopvresex County, fo wit : )

The State of New Jersey, to our “heiiff of our County of Middlesex, G'reet-
ing :  We command you that you summon Carlos . Houghton, of the town-
ship of Woodhidge, County aforesaid, to appear before Peter P. Runyon, ons
of our Justices of the Peace in and for our said county, at the Court House in
the township of North Brunswick, in the County aforesaid, at the hour of ten

20 o’clock in the forenoon of the ninth day of July instant, to answer and maks
defence inst the complaint of Francis M. Potter, Ellis Potter and Edward E.
Potter, in the County aforesaid, of an unlawful detainer, made by the said Carlos
P. Houghton into and upon a certain messuage, tenement and farm of the said
Francis M. Potter, Ellis Potter and Edward E. Potter, in the County aforcsaid
and have you then and there this precept with a return of your procccding
therein.

Given under the hand and seal of the said Peter P.

July, one thousand eight hundred and fifty-one.

Runyon, this first day of

PETER P. RUNYON.
30

And on the same day T issued a precept to the Sheriff to summon a Jury, as
follows :

STATE OF NEW JERSEY,)
MippL Counry. b

The State of New Jersey, to our Sheriff of our County of Middlesex, G-
mg :

Whereas, complaint in writing is made to the subseriber, Peter P. Runyon, one
of the Justices of the Peace in and for our said County, of a ecertain unlaw-
ful detainer made by Carlos P. Houghton into the messuage, tenement and

40 farm of Francis M. Potter, Ellis Potter and Edward 1. Potter, in the County
aforesaid : ]

We therefore command you that you cause to come before the said Peter P.
Runyon, at the Court House in the township of North Brunswick, in the County
aforesaid, at the hour of ten o’clock in -the forenoon of the ninth day of July
instant, twelve good and lawful men of the body of your County, being eitizens
of this State, and residents within the said County, above the age of twenty-onc
and under the age of sixty-five y a freehold in lands, messu-
ages and tenements in said County, and are in no wise of kin to the said Francis
M. Potter, Ellis Potter and Edward K. Potter, or to the said Carlos P. Hough-

50 ton, to make a Jury of the County, to enquire of and try the said unlawful de-
tainer. Given under the hand and seal of the said Peter P. Runyon, the first
day of July, one thousand eight hundred and fifty-one.
PETER P. RUNYON.
July 9th, 1851.—The Sheriff returns the Summons, with his return thereon
endorsed, as follows: ““ I do hereby authorize and depute John L. Page to serve
the within writ.—* July 3, 1851.
GARRET VOORHEES, Sheriff. I.. 8.
Served, John L. Page, Deputy Sheriff.”
At the time and place appointed, parties appeared. The defendant filed his
plea as follows :
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MIDDLESEX, ss.
Francis M. Potter, ]
Ellis Potter, and [
Edward 1. Potter, J
Plaintiffs, ¢ On Unlawful Detainer,
vs.
Carlos P. Houghten, ‘\
Defendant. )

Carlos P. Houghton, the above named defendant, according to the form of
the Statute in such case made and provided, comes and pleads that he is not
guilty of the said unlawful detainer in the said complaint charged against him.

And for a favther plea in this behaif he ssith that he hath been in the quiet
possession of tha said messuage, tenement, farm and premises in the said com-
plaint mentioned for the space of three whole years together, immediately
preceding such complaint and his estate therein is not ended or determined.
Dated July 0th, 1851. CARLOS P. HOUGHTON.

The said Carlos P. IToughton by his counsel made and filed an affidavit, and
moved for a postponzment of the trial of this c2use to a future day. The com- 19
plainant’s counscl made and filed an affidavit, and opposed the motion for an
adjrurnment, I overruled the motion to adjourn.

The sheriff returned the precept for a jury with the following return :

¢ By virtue of the within writ, T have duly summoned tha following named
Tawful jurors to appear at this time: Ira C Voorhees, Henry Richmond,
Stephen  Moore, Cornelius Powelson, John 1. Martin, Henry Vrioom, Peter
Van Sickle, Lewis Applegate, Van Cloof Voorhues, Peter Van Deventer,
Jacob Blakeney and Ralph Voorhees.

July 9th, 1851. GARRET VOORIEES, Sheriff.

Charles TTuff and Thomas IT. Shafer sworn for complainants, two notices2
marked ¢ Exbibit A., Exhibit B.” offered in evidence.
| The jury being called Tra (. Voorhees, Henry Richmond, Stephen Moore,
€ornelius Powelson, John D. Martin, Ilenry Vroom, Peter Van Sickle, Lewis
| Applegata, and Van Cleef Voorhees, were duly sworn that they would severally
| well and truly try the issus joined between the said Francis M. Potter, Kllis
Potter, and BEdward K. Potter, and the said Carlos . Houghton, and a true
verdict give according to evidence, when defendants’ counsel objected to the
service of the summons, that it was not served ‘according to law, I overruled
the objection, Peter Van Deventer, Jacob Blakeney and Ralph Voorhees, the g
| remaining jurors were duly sworn, in like manner as the jurors who were sworn
as above stated.

The complaint was read to the jury as well as the defendants’ plea, and the
complainants called upon to support their complaint.

For said complaint the following witnesses were severally sworn, viz : Joseph
E. Palmer, - John J. Chetwood, Charles €. Huff, Edward Martindale and
Thomas H. Shafer. The complainants offered a power of attorney marked,
exhibit C and a lease marked exhibit D. in evidence, which were objected to
by defendants’ counsel, I overruled the objsction and parmitted them to be
read to the' jury = The complainants also offored in evidence two notices 40
marked Exhibit A. and Exhibit B.. The jury having heard the parties and
their evidence, retired to a private apartent with John L. Page, a constable, who
alledged himselfserupualous of takingan oath was duly affirmed to attend them.
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After some time the jury returned, and say they have agreed upon their ver-
dict, and that they find the defendant guilty of the unlawful detainer, whereof
the complainants hath charged him. Whereupor I give judgment for the said
complainants, with treble costs.

Therefore it is considered that the said Carlos P. Houghton, is convicted of
the unlawful detainer, whereof the said Fraucis M. Potter, Kliis Potter, and 5
Edward E.Potter hath complained against him,and that the said Francis M. Pot-
ter, Ellis Potter and Iidward E. Potter, be restored to the possession of their
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messuage, tenement and farm, in said complaint speeifixd; and that thoy re-
cover the sum of sixty dollars, seventy-tw) cents, beina treble eosts and cha ges,
by them about their suit, in this behalf expended, necording to the form
of the Statute in such case, made and provided,

July 12th 1851, Defendant presented to me a cortiorari which I allowed.

T do hereby certify that the foregning is a tru> transeript of the proceedings
in the above cause as recorded in my docket.
Witness my hand and seal this tenth day of November, onc thousand, cight
10 hundred and fifiy-two,
PETER P. RUNYCN, Justice of the Peace.

The judgment and proceedings rendered and had before the said Justie»,
were removed into the Supreme Court by the said Carlos P. Troughton by writ
of cevtiorari.  On the return of the writ of certiorari, the following rule was
taken : :

NEW JERPSEY SUPREMNE COURT
November Term, 1851,
Cirlos P. Houghton,
20 Vs, | Certiorari to Peter P. Runyon, Esq,
Francis M. Potter, Klliz Potier and ? Justice, §c.
Edward E. Pouer.

Diminution in the return of the Justice being suzgested on the part of the
plaintiff in certiorari. - It is ordered that the said Pcter P. Runyon, Esq., do
certify to the Justices of this Court on the first day of the next term of this
court whether on the trial of the said cause before the said Justice, the de-
fendant below by his counsel  objected to the admission of the two notices,
marked, exhibits A and B, mentioned in the Justices return, and which were
offered in evidence on the trial on the part of the defeffdants in certiorari, and
whether the said Justice admitted the said notices in cvidence.

Ou motion of TTENRY V. SPEER, Attorncy of Plaintiff in certiovari.
To this rule the Justice returncd as follows :

In obedience to the o:der of the Supreme Court of the term of November last
a copy of which is hereto annexed, I do hereby certify and make known to the
Justices of the said Supreme Court that the dafendant below on the trial of the
cause before me, did by his counsel object to the admission of the two n tices
marked, exhibits A and B which are hereto annexed and mentioned in my re-
turn to the certiorari, and which were offired in evidence on the trial on the
part of defindants in certiovart, and that the said nntices ware admitted by me
in evidence. ' Witness my hand and scal this first day of December, one thou-
sand cight hundred and fifty one. PETER I’. RUNYON.
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Jopy of notices. Exhibits A, and B.

To Carles P. Houghton :—You are hereby vequired forthwith to deliver up
pos=ession of the premises owned by Wrancis M. Fotter, Ellis Potter and 15d-
ward K. Potter, situate in the township of Woodbridge in the county of Mid-
dlesex and state of New Jersey, which you hold and detain unlawfully without
the consent and against the will of the said owners.

Endorsed, THOMAS IT. SHAFER, Attorney for

FRANCIS M. POTTER,
ELLISPOTTER, and

Scrved May 21st, 1851, EDWARD E. POTTER,
T. H. Susrer, s

o
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To Carros P. Tlovairon :—You are herehy required forthwith to deliver
up possession of the premises owned by Fra M. Potter, Ellis Potter and
Kdward K. Pottor, sitnate in the township of Woodbridge, in the county of
Middlesex and state of New Jersey, which you nnlawfully hold and detain with-
out the consent, and against the wishes of said owners,

i FRANCIS M. POTTER, for himself, and as agent
Rahway, April 34,1850, for Kllis Potter and Edward E. Potter.
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The followinz reasons wore assigned before the Justices of the Supreme
Court for the reversal of the judgment and proceedings of the said Justice :

NEW JERSEY SUPREME COURT.
November Term, 1851.
Carlos I. Houghton, )
vs.
Francis M. Potter, Ellis Potter and
Edward 1. Petter.
The said Carlos P. Houghton, by H. V. Speer his Attorney, assigns the 10
following reasons for reversal of the judgment in this case.
Ist. The summons issued by the Justice, was not served according to law.
2d. Because there is no legal return made to the said summons by the sheriff.
3d. The Justice has not entered in his docket the time when the venire fa-
cia s was issued by him.
4th. Because the venire facias issued by the Justice commanded the sheriff
to summon twelve jurors for the trial of said cause, who had a freehold in lands.
messuages and tenements in the county of Middlesex, whereas at the time of the
said trial the frechold qualification of jurors was abolished by law.
5th. Because the complaint. exhibited by the plaintiffs below in the raid cause 20
is insufficient in the law to maintain the said action of the plaintiffs below.
6th. Beeause the said Justice has not entered in his docket that the defend-
ant below objeeted to the admission of the two notices marked exhibits A and B
offered in eviderce by the plaintiffs below, nor whether the sdid Justice admitted
the same in evidence.
7th. Because there is no judement for restitution of all the premises men-
tioned in the said complaint and of the unlawful detainer of which the said
plaintiff in certiorari is charged in the said complaint, and found guilty by the
verdict rendeved in the cause.
8th. Because the said judgment and proceedings in the said action are in 30
divers other respects erronous, irvegular and unlawful.
H. V. SPEER, Atty of Plaintiff.
Middlesex ss :—Carlos P. Moughton puts in his place Henry V. Speer, his
attorney, to prosecute the above stated certiorari against Francis M. Potter, Kllis
Potter and Kdward K. Potter.
The eause came on to be argued npon the aforesaid reasons before the Jus-
tices of the Sapreme Court at the term of February last when the said Justices
of the Supreme Court considered that there was not any crror in the judgment
and proceedings of the snid Justice ; and the said Justices of the Supreme
Court affirmed the judgment below with costs. 40
Thercupon a writ of error was brought returnable to this court at the term of
June last, when the following rule was made :

|
+ Reasons.
|

Carlos P. Houghton, il
Vs L
Francis M. Potter, Ellis Potter, and |
Sdward 1. Potter. :
It appeaving to the Conrt that since the issuing of the writ of error in this
case, Francis M. Potter, one of the defendants, hath departed this life, it is
ordered that the said suit proceed against the survivors. 50

On motion of 1. V. SPEER, Atty. for Plaintiff.

And thereupon the following crrors were assigned :

Afterwards, that is to say on tha third Tuesday in June in the year eightecn
hundred and fifty-two, before the Judges of the Court or Krrors and Appeals,
holden at Trenton, comes the said Garlos . Houghton by Henry V. Speer his
attorney, and also the said Ellis Potter and Jdward K. Potter by their attorney
Thomas H. Shafer, and the said Franeis 3. Potter comes not and the said
Larlos P. Houghton herenpon gives the court to understand and be informed
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that since the issuinzof the said- writ of ervor, and before the veturn thereof, to!
wit : on the first day of March, in the yoar eichteen hundred and fifty-two, at
New Brunswick, in the county of Middlesex, tho said Francis M. Potter de-
parted this life, and the said Ellis Potter and Edward 15, Potter survived him
which allegation the said Kllis Potter and Edward 1. Potter do not deny but
adwit the same to be tiue.  Therefore let there b no further proceedings in
this cause against the said Francis M. Potter. And the said Carlos P. Houghton
says that in the record and proceedings aforesaid, and in giving the judg
ment aforesaid, there is manifest cvror in this; that the summons aforesaid
16 issued in this cause by the Justice below, was not lawfully served, and
also in this that there is no legal return made to the summons by the sher-
iff, to whom it is divected, and also in this, that the said complaint exhibited hy
the defendants in crror, in the court below, is not sufficient in law for them to
have or maintain their afaresaid action thereof against the said Carlos: P
Houghton, and Also in tbis that the said Justice has not entered in his docket
that the said Carlos P. Houghton 01;]1 ted to he admission of the two noti
marked exhibits A. and B, offered in cvidence by the defendants in error, not
whether the said Justice admitted the same in evidence, and also in this that
there is no judgment for restitution, of all the premises mentioned in the said
20 complaint, and of the unlawful detainer of which the said Carlos P. Ioughton is
id complaint ; and also in this ; that the judgment aforesaid, by
the record aforesaid,appears to have been given for the said Franeis
Ellis Potter, and Ed\\'unl E. Potrer, whereas by the law of the land the sai
judgment ought to-have been given far the said Carlos P. Houghton, agai
them the said Francis M. Potter, 3lis Potter, and Kdward l. Potter.
H. V. SPEER, Atty and Counsel
with the Plaintiff in error.
New Jersey, ss : Carlos P. Houghtcen, puts «in his place Henry V. Speer, his
attorney. to prosecute this writ of error iinst Ellis Potter and Edward E
30 Potter who haye survived the said Francis M. Potter deccased.
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