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SUMMONS. 

THE STATE OF NEW JERSEY TO HARRY 
I{uEMMERLE AND I(uEMMERLE CoRPORA-

(Seal) TION, a corporation of the State of Penn- I() 
sylvania, jointly, and in the alternative. 

You are summoned to answer the annexed com-
plaint of · Frank J. Bloom · Company, -a corporation 
of the State of New Jersey in an action at law in 
the Atlantic County Circuit Court. And take no-
tice that unless you file your answer to the said 
complaint with the clerk of the Atlantic County Cir-
cuit Court at Mays Landing, New Jersey, --within 
twenty days after service upon you of this writ and 
the annexed complaint plaintiff may proceed in the 20 
suit ana judgment may be entered against you. 

Witness, HoN. T·HEODORE W. ScHIMPF, Judge of 
the Atlantic Oounty Circuit Court at Mays Landing, 
this 'first day of July, 1926. 

LEE F. w ASHINGTON' 
Attorney. 

w M. A. BLAIR, 
Clerk. 

30 
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2 Complaint 

COMPLAINT. 

ATLANTIC COUNTY CIRCUIT COURT. 

FRANK J. BLOOM COMPANY, 
a corporation, etc., 

Pla,intijf, 
v. 

HARR y KuEMMERLE and 
I{uEMMERLE Co RP o RA-
TION, a corporation, etc., 
jointly and in the alter-
native, 

Defendant. 

Action at Law. 
Complaint. 

The plaintiff, Frank J. Bloom Comp_any: a c~r-
poration of the State of New J ~rsey, ~aving it~ prin-
cipal office and place of business in _the City of 
Atlantic City, in the County of Atlantic and State 
of New Jersey, says that: 

1. At all times herein stated, plaintiff has been 
and is a corporation of the State of New Jersey, en-
o·aged in the real estate business and in the busi-

30 ~ess of placing mortgages, in .and abo1:t t~e City 
of Atlantic City aforesaid, and duly registered and 
licensed to transact such business under the laws of 
said state. 

2. On or about December 20, 1925, the defendant, 
Harry Kuemmerle, and the defendant, Kuemmerle 

Complaint 3 

Corporation, or one of them, employed plaintiff to 
obtain for said defendants, or one of them, the sum 
of $50,000.00 to be used to take an assignment of 
a mortgage then held against property of said de-
fendants, or one of them under an agreement that 
said defendants, or one of them, would forthwith 
pay to plaintiff, for plaintiff's services in obtain-
ing said funds to take over said mortgage a com-
mission of $1600. 

3. Thereafter, under said contra .ct, plaintiff ob-
tained for said defendants, or one of them, said sum 
of $50,000.00, said funds being so obtained on or 
about January 23, 1926. 

4. Said defendants and each of them were notified 
that said funds were held a.waiting· execution by 

10 

said defendants, or one of them, of necessary pap ers 
in said matter and said funds were so held awaiting 
instructions of said defendants, and each of them, 20 · 
until on or about February 10, 1926, when the de-
positor of said funds withdrew same because of 
failure of defendants, and each of them to execute 
necessary papers and go through with settlement. 

5. Plaintiff complied with all the terms of it s said 
contract, but defendants and each of them, notwith-
standing, failed to accept the funds obtained and to 
perform acts to be performed by said defendants, 
and each of them under said contract, and said de-
fendants also failed and refused to pay plaintiff 30 
the sum of $1600 or any part thereof, although said 
defe1idants and each of them have been indebted to 
plaintiff in said sum of $1600 for said services, since 
February 10, 1926, together with la·wful interest 
thereon from said date, and remain so indebted. 



C.o_mpla.int 

6. As a r~sult of . the failure . of .dffenda.:nts, ,and 
. each of them, to c~rµ1ply with .~,aid contract a:µd to 
. acc.e,pt said . fuµds, ~he depo~itor .of said I fun;ds lost 
.interest .o.n ... $50,000.00 . from , January 23, .1926, to 
Febr;11ary .10, 19~~, ,.a:qiovntiJ!g :to $150 .and •. plaintiff 
,was r~quired to make said 7adjustmfnt of interest 
w.ith the ;depositor of said funds, so that the ·failure 
of defendants, and each of them to ac;ept s·aid . funds 
caused plaintiff the additional loss of $150 together 

1,0 with interest thereon from February 10, 1926. 

20 

. Plaintiff acc-ordiI.1:gly ~de.mands judgme~1t .. aga~nst 
said defendants, and each .of .the,m for the fo1lo,w-
~ng sums, J?~~ides c~)Sts. of suit to ,:wit: 
Commission . . . . . . . . . . . . . . . . . . . . . . . . . . $160,0;00 
Interest on s~id $1600 from February 

10, 1926 ......................... . 
Interest on $50,000.00. . . . . . . . . . . . . . . . . . 15Q.00 
Interest .on said $~50 fro~ February 

10, 19.26 ...................... · ... . 
. LEE F. w ASHINGT<;)N' 

Attorney for Plair,itiff. 

Affida.vit of Service' 

j• •.• • • • • 

AFFIDAVIT OF .. SERVICE . 

ATLANTIC CIRCUIT COURT. 

:F'.RA'.Nk J·: Br.;ooM Go., a 
corp., 

v. 
Action at Law. 

5·' 

H A R R Y KUEMMERLE aiid 
KUEMMERLE Co RP., a 
corp., etc., jointly · and iri 
the alternative. 

Affidavit of Service. 

,- vt··•-., .. _·•·-

STATE OF ':K1nv JERSEY ( . 
ATLANTIC COUNTY ; ' 15 ,. ss . . 

1 CHi~Es ·, \f ALTERs, special de:ptrty . sh~'fi'ff1 of the 
c~~nts, ;~~ At~hn.tfo·,. being · duly' ; sworn 1accorai:rig to 
la'\V, o~ · h1s, ·oath · sa1t? that ?n the · seventh · day of 
July, ninet~en hluJ9red an/1 twenty-six, he served · on 
the defendant, ' Harry K11emmerle ··and on K'ue·m-
merle corpo~ation by delivering to ' Hdrry · I{iiem- · 
merle, pr<faident, perso 'ria]ly a full true and correct 
copy of the 1·annexed complaint in the above stated 
cause, with the summons to which complaint is an-
ne~ed and that there was endorsed on the said com-
plaint a notice that if the defendant intends to make 
a defense to the said action he shall within ten days 
after the d_ate of personal service of said copy of 
t~e complaint file with the clerk of the above men-
t10ned Court an affidavit of merits and unless in 

10 



6 Affidavit of Service 

case such af;tidavit shall be so :filed, the said defen-
dant shall file an answer to the said action, within 
hventy days after the date of service of said copy 
of the complaint, judgment by default would be 
entered against him. 

CHARLES w ALTERS, 
Special Deputy Sheriff. 

Sworn and subscribed to before me• this 8th day 
lO of July, A. D. 1926. 

Notary Public of N. J. 

To the within navmed def end ants : 

In case the within summons and complaint are 
served upon you personally then take notice that if 
you intend to make a defense to this action, you 

ZO must file an affidavit of merits within ten days from 
the date of the service hereof upon you and that 
unless you :file such affidavit, judgment by default 
·will be entered against you at the end of said ten 
days; and that in case you file said affidavit, unless 
you file an answer within twenty days from the date 
of service hereof upon you, judgment by default 
·will in such case be entered against you at the end 
of said twenty days. 

30 

LEE F. w ASHINGTON' 
Attorney. 

Affidavit of Service 7 

I hereby deputize and appoint Charles Walters to 
serve the within writ. 

Witness my hand and seal this· 7th day of July, 
1926. 

HOWARD R. CLOUD, (L. S.) 
Sheri ff of Atlantic Co. 

Duly served within summons and complaint July 
7th, 1926, personally on Harry Kuemmerle at the 10 
Frederick A pts. Commerce and North Carolina 
Avenues, Atlantic City, Atlantic County, New J er-
sey; on l(uemmerle Corporation by delivering a 
copy personally to Harry Kuemmerle, president of 
said corporation, at the Frederick Apts. Commerce 
and North Carolina Avenues, Atlantic City, Atlan-
tic County, New Jersey. 

How ARD R. CLOUD, 
Sheriff. 

By CHARLES WALTERS, . 20 
Special Deputy Sheriff. 

Sheriff's fees 10.09. 
Received July 3, 1926. Sheriff. 

FiJed July 12, 1926, at 9 A. M. 
WILLIAM A. BLAIR, 

Clerk. 

30 
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8 .Answer 

ANSWER ,.:, 

A TLANTIC COUNTY CIRCUIT COURT. 

FRANK J. BLOOM COMPANY, 
a corp., &c. 

Plaintiff, r 
v. 

H A R R y KUEMMERLE and . 
KUEMMERLE C O RP O R A- _ .. 

TION, a corp., &c. 
Def endants. 

Action at Law. 
Answer. 

Ha rr y Ku emmerle of Atlantic City, N ~w Jersey, 
and I{uemm erle Corporation, a corpor_at10n of the 

20 State -of New J ersey, severally answering the com-

30 

plai nt say: 

1. Paragraph 1 is admitt ed. 

2. Th ey deny paragr.aph 2. 

3. Th ey deny paragraph 3. 

4. They deny paragraph 4. 

5. Th ey deny paragraph 5. 

6. They deny paragraph 6. C 
COLE & OLE, 

Attorneys of Def enda ,nts. 

Fi led July 16, 1926, at 9 A. M. 
WILLIAM A. BLAIR, 

Clerk. 

Rul.e for Judgm ent 

RULE . FOR J .UDGMENT. 

ATLANTIC COUNTY CIRCUIT COURr11_ 

FRANK J. BLOOM COMPANY, 
a corporation, etc., 

Plaintiff, 
v. 

H A R R y I{ UEMMERLE and 
KUEMMERLE CORPORA-
TION, a corporation, etc., 
jointly and in the alter-
native, 

Def end:ants. 
.. __ 

Action . at Law. 
Rule for Judgment. 

• 

This cause being regularly upon the list for trial, 

10 

20 

at the October Term, 1926, of this Court and being . 
called and the parties appearing with · their respec-
tive counsel, and the cause being moved by the 
plaintiff, and the jury being empanelled and sworn 
and it being stipulated in Court that the defendant, 
Ku emmerle Corporation, is a corporation not of 
the State of Pennsylvania, but of the State of New 
Jersey, and it being ordered that the summons and 30 
any pleadings in said matter be amended accord-
ingl y, and it being further stipulated in open Court 
that the claim of plaintiff, if any, was against the 
said defendant, I{uemmerle Corporation, a corpora-
tion of the State of New Jersey, alone, and the evi-
dence offered by all parties being submitted, and 



10 Rule for Judgment 

all parties by their respective co1:1nsel being h~ard 
and the Court having charged the Jury, and the Jury 
having retired to consider of their verdict com~ i1~.to 
court and say they find in favor of the plaintiff, 
Frank J. Bloom Company, a corporation of New 
Jersey, and against the defendant, Kuemmerle Cor -
poration, a corporation of the State of New Jersey, 
for the sum of $1,836.72: 

It is therefore, on this ninth day of December, 1926, 
10 ordered that judgment final be entered in favor of 

said Frank J. Bloom Company, a corporation of the 
State of New Jersey, the plaintiff, and against the 
said Kuemmerle Corporation, a corporation of the 
State of New Jersey, defendant for the sum of 
$1,836.72 and for costs of suit to be taxed. 

Rule actually entered this 
ber, 1926. • 

20 On motion of 
LEE F. w ASHINGTON' 

Attorney for Plain .tiff. 

W. F. SooY, 
C. C. J. 

day of Decem-

Filed and entered Dec. 10, 1926, at 9 A. M. 

30 

WILLIAM A. BLAIR, 
Clerk. 

Judgment 11 

JUDGMENT. 

ATLANTIC COUNTY CIRCUIT COURT. 
October Term, 1926. 

18315 
FRANK J. BLOOM COMPANY 

' a corporation, etc., 
Pla.intiff, 

V. 
H A R R Y KUEMMERLE and 

KUEMMERLE CORPORA-
TION, a corporation, etc., 
jointly and in the alter-
native, 

Defendant. 

Action at Law. 
On Verdict. 

Lee F. Washington, 
Atty. 

Judgment entered Dec. 10, 1926, at 9 A. M. 
Damages $1836. 72 
Costs 69.85 

10 

20 

Total $1906.57 
_This ~ctio1: was tried before Judge W. F. Sooy, 

with a Jury 111 the presence of counsel for the re- 30 
spective parties on December 9th, A. D. 1926 . 
. The cause having been heard and submitted to the 
Jur! ~hey returned their verdict in favor of the 
plaintiff and ag_ainst one of the defendants, Kuem-
merle Corpora~1~n, a corporation of New Jersey. 

Whereupon 1t 1s ordered that the plaintiff, Frank 



10-

20 

12 Notice and Grounds of Appeal 

J. Bloom Company, a corporation of the State of 
New Jersey, recover of the defendant, Kuemmer le 
Corporation, a corporation of the State of New J er-
sey, the sum of one thousand eight hundred thirty-
six dollars and seventy -two cents damages and 
sixty-nine dollars and eighty -five cents costs of suit. 

WM. A. BLAIR, 
Clerk. 

County Circuit Judgment Book No. 14, page 545. 

NOTICE AND GROUNDS OF APPEAL. 

ATLANTIC COUNTY CIRCUIT COURT. 

FRANK J. BLOOM COMPANY, 
a corp ., &c. 

Plaintiff, 
v. 

H AR R y I{ UEMMERLE and 
l{UEMMERLE CORP OH A-

TION, a corp., &c. 
Defendants. 

Action at Law. 
Notice and Grounds 

of Appeal. 

To the Within Named Plaintiff: 30 · 
Notice that the defendants appeal to the Supreme 

Court from the judgment on the verdict of the jury, 
on the , following grounds: 

1. The Court erroneously admitted in evidence 
over objection the testimony of Mr. Moore concern-

Notice and Grounds of App eal 13 
ing his conversation with Bloom, which -conversa-
tion could not bind the defendant. 

2. The Court erroneously admitted in evidence 
Exhibits P8, P9 and Pl0, three letters having no 
relevancy and materially to the issue. 

3. The Court erroneously admitted in evidence 
Exhibits Pll which is not relevant or material to 
the issue. 

4. The Court erroneously admitted in evidence 
Exhibit P12 which is not relevant or material to 
the issue. 

5. The Court erroneously admitted in evidence 
testimony of plaintiff as to his talk with I{uemmerle 
Jr., he having no authority to bind the corporation: 

LO 

6. The Court erroneously permitted the jury to zo 
find dama ges against the defendant upon the theory 
of a breach of the contract; at most defendant be-
ing liabl e only for what he agreed to pay with in-
terest. 

7. The Court erroneously permitted the jury to 
~nd a verdict in favor of the plaintiff, notwithstand-
ing the failure of the defendant to execute papers 
on the ground that this would permif the jury to 
~nd for the plaintiff, despite the fact that at the 
time the request was made for execution of the 3o 
papers the president of the corporation was ill and 
cou!d not execute, and that it was during this 
period that plaintiff's principal voided the contract. 

COLE & COLE, 
Attorney of Defendants. 
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14 Certification 

Service acknowledged this 2nd day of February, 
1927. 

LEE F. WASHINGTON, 
.Attorney of Plaintiff. 

Filed February 5, 1927, at 9 A. M. 
WILLIAM A. BLAIR, 

Clerk. 

STATE OF NEW JERSEY. 
CouNTY OF ATLANTIC. 

I, WILLIAM A. BLAIR, clerk of the County of At-
lantic, and also clerk of the Circuit, etc., courts, 
holden therein, said court being a court of record, 
having a common seal, do hereby certify, that the 
foregoing is a true copy of a certain notice and 
grounds of appeal, Frank J. Bloom Company, plain-

20 tiff v. Harry Kuemmerle and Kuemmerle Corpora-
tion, defendant, as the same -is filed in my said office. 

In Testimony Whereof, I have here-
unto set my hand and affixed my official 

(Seal) seal at May's Landing, N. J., this 7th 
day of February, A. D. 1927. 

w M. A. BLAIR, 
. Clerk. 

By 
Deputy Clerk. 

30 
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T es timony 

TESTIMONY . 

ATLANTIC COUNTY CIRCUIT COURrr. 

FRANK J. BLooM Co., 
Plaintiff, 

V. 

H A R RY I{ UEMMERLE and) 
KUEMMERLE CORPORA-
TION, a corporation, &c., 

Defendants. 

APPEARANCES : 

Action at Law. 

LEEF. WASHINGTON, EsQ., for plaintiff. 
CoLE & CoLE, for defendants. 

15 

(The above entitled case was tried December 7 
19~6, before Hon. William Frank Sooy, Judge, and 
a Jury.) 

10 

20 

(Mr. Washington opened the plaintiff's case to 30 the jury.) 

(Mr. Cole opened the defendant's case to the 
jury.) 

• 



16 Discussion~Fra 1nk J. Bloom-Dir ect 

Mr. Washington: May it please your Honor, be-
fore we proceed, I note in checking over our plead-
ings that we have started suit here against Kuem-
merle Corporation, a corporation of the State of 
Pennsylvania, and I note that while Judge Cole has 
filed an answer and entered a general appearance, 
the answer which is filed is an answer of Kuemmerle 
Corporation, a corporation of New Jersey. All I 
want to do is to find out which company it is and 

:; '1:0 amend either the complaint or the answer, as the 
case may be. 

Mr. Cole: I understand it is New Jersey. 

Mr. Washington: Well, there is no objection, I 
assume to amending the complaint so that it will 
read '' a corporation of the· State of New Jersey.'' 

Now, Judge, if I may ask a question: is there any 
question that whatever Mr. Kuemmerle did he had 

20 authority to do, to bind the corporation 1 

·30 

Mr. Cole: If there is a cause of action it is against 
the corporation. There is no doubt about that. 

FRANK J. BLOOM, called as a witness on behalf of 
the plaintiff, w:as SMT'O•rn and examined and testified 
as folloiWs:: 

Direct examination. 

By Mr. Washington: 

Q. Mr. Bloom, what is your connection with Frank 
J. Bloom Oompany 1 

• 

Frank J. Bloom-Di rect 17 
A. I happen to be 1the president of the compan y. 
Q. Is ~r:ank J. Bfoom Company the 0ompany re-

f erred to m that real es.ta,te license 1 
A. It is. 

Mr. W as.hington: I offer it in e•vidence ,. 

( The paper o.ff ered i!s reiceived in evidence and 
marked as an exhibit for the plaintiff Pl.) 

Q. Mr. Bloo:111-, di!d_ you in beh;a.If of your coinpan y 
have any dealmgs with Mr. I{uemmerle eitiher in hi s 
o~n behalf or in behalf of the I{uemmerle C'orpora-
fa.on 1 · 

A. I did. 
Q. Touching obtaining cer1tain funds for Mr . 

I{uemmerle or for the corporation? 
A. Y,es. 

10 

. Q. And ~.bout w.h~n did )T.Ou have the first corp ora-
tion or notice touchu1g tha.t tr:a.nsaction ? 20 

A. I would .approximate , th1a1t the latt er part of 
December, sometime. I have cons1derabl e con 'espon-
dence tha 1t I w01J}d have to riefer to to confirm th e 
exact tim.e. 
. Q. I as.k you if tha ,t is the corr.es:pon!denc e you re -· 

fe_r to? (Papers handed to, and examined hy th e 
w1 tnes ,s,.) · 

A. It is. There are some more there •; too. 
Q. This? 
A. Yes. 30 
Q. vVhat correspondence do you have 1n your 

hands and w hos,e correspondence? 
A. I have correspondence bet.ween--
Q. No, no,~ ''between.'' Is it correspoTidence th at 

went from your pilacei1 
A. Oh, yes . 



18 Frank J. Bloom-Direct 

Q. Copie,s of your o;wn correspondence 1 . 
A. Copies of letters senit out from my office per-

taining to the matter. 
Q. The originals of those letters w;ere all signed by 

you personallyt 
A. Signed b.y me. 
Q. And ciliecked up at the time 11 
A. Checked up ,at the time ·. 
Q. N'OW, referring ito those p;apers ,, ean you tell us 

a,bout when it w-as that you first h1ad any knowledge 
10 or dealing touching this transaction 1 

A. Well, the way I entered the matte 1r was this 
w,a.y:--

Q. Never mind how you ente:ved. Just tell us 
about when it was1. 

A. Oh, about the fifteenth da,y of December. 
Q. N o,w, who1 fir st took the matter up with you t 
A. Who first took the maitter up with me~ Mr. 

Harry Kuemmerle ,. 

20 
Q. The defendant t 
A. Yes,, sir. 
Q. Where d1d he take , it UPi with you~ 
A. On the steps of the Atl :antic City N ati.onal 

Bank. 
Q. What did he say to you l 
A. He said did I have any money where t1here were 

no extr1a charges~ and I said yies. 
Q. What else ilild he sia,y you 1 
A. He ,s'ai.dl: ''Well, I ha,ve ,a loan over thfre. I 

want you to step over ,to the office and let me go over 
30 it with you. I want to -get fifty thousand dolla.rs.'' I 

aRked him where i,t was. He s1a:iJd, ove,r at the corner, 
the Alka ,z,ar o,r Frederick-it. h·as been known by 
several names. Then we talked! the matter over and 
I went out for it and in th1e course of I should say 
probably a week or ten days. I handled a commit-
ment on the lo.an--

Frank J. Bloom-Direct 

Mr. Cole: I object to that. 

19 

The Court: . Strike the latter out---"In the cm .H'Rc 
oif a week or teifli days, ' ' e,tc. 

Q. Did Mr. I{uemm;eirle dis:cuss with you the r2ttc 
of commission 1 -

A. He did. 
. Q. Thlat he or the company would be willin g to 

pay for the loan 1 I 0 
A. Yes. 
Q. How much1 
A. $1600. 
Q. It was a fla,t fig11re of $1600 1 
A. Oh, no; it wias three rper cent plus $100. 

. Q. '!{ en, wha ,t did Mr. Kuemmerle tell you the 
s1tuafa.on was with respect to that mortgag ,et 

!1--· -yr ell, simply said he wanted to get it quickl y 
and s1~ the , mortg,age; that is all. 

Q. Did he tell you why he ·wanted to get it quickly ? 20 
A. No; we didn't go into details ,as to why. 
Q. Did he later go into deitails1 as to why! 
A. Y e•s, he la tier wHnt in to details. 
Q. What dtd he tell you? 
A_. He saiid that the Equitable Tru st Company w:as 

anxious to have the matter 0leaneid up and I should 
get on the job, and I carried it out as, quicklv as I 
could. · 
. Q. Did he tell JiOU who held the mo1rtg.ag,e at that 

trme1 30 
A. Ye·s. 
Q. Whom did he tell you held it? 
A. The Equitable Trus.t Company. 
Q. Did he say anything about whether the mort-

giage was due· or was , noit due°? 
A. No; the only correspondence we had--



20 Frank J. Bloom-Direct 

Mr. Cole: Ask him what was said. 

Q. Give us full details, •as fully as you can, of all 
tha ,t was said betw ·een you 1andJ Mr. I{uemmerle ~t 
the time he firs:t took thait tT1ans,aotion up. Carry it 
right on through in your own way. 

A. Well, Mr. Kuemmerle asked me to secure the 
loan, as I mentioned :af o-resiaid, ,and the matter w:as 
taken up by me. I pla ,ced ,the loan to, he pl 1aced-to 
be placed-yes, - by ass.i.gnment. Then after I had 1 O placed the loan I found out that Mr. Kuemmerle had 
typhoid. Seef And tlhJat Mr. Charlie M~ers, I ?e-
lievie, of one of the beach front hotels., wrus 1n Flor,1da 
at the tim .e. 

20 

Q. What was his connection ~ith the matterf . 
A. He was the originJal, I beheve m:0rtgagee ,, of 

the prope ,rty, and I beEeve the Equitable Trust Oom-
pany to,ok it by ass1gmnent from Mr. Mye,rs. 

Mr. Oole: I obje·ct to it. These . a.re not fac1Js. 

The Court: He is jus,t guessing. 

Q. Tell us the .subst1ance if ~ou cannot give us the 
exact words of the conver.safaons be,tween you and 
Mr. Kue ,mmerle. What did ~r. Kuiemmerle_ ~a! 
you and what did you siay to h11m from the beg1n1:nng. 

A. After Mr. I(uemmerle asked me to get the 
money I secured the money aI1Jd opened up connec-
tion with--

30 Q. Tell u:s wha ,t Mr. Kuemmede said to you and 
what you said to, Mr. Kuemme ,rle. . 

A. Mr. Kuemm erle told m.e to go ahead mth the 
matter andi close it u:p. Thiat) is all he said. 

Q. Did you ·do so? 
A. Yes,; I did s10 as far as T 0ould. 
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Q. Did you actual1y procure fifty thous.and dollars 

to be used to take an -assignm.e,nt of tJ1at mortg,agef 
A. I secured fifty thousand! dollar !s and had it de-

posited in a title compiany in Atlantic City here, 
ready for settlement. 

Q. When w:as it deposited wi:th the title comp,anyf 
A. About January 23rd. 
Q. What year 1 
A. 1926. 
Q. How long were the funds he}d there 1 l O 
A. The funds were held the ,re for a,pproximate ,ly 

three weeks. 
Q. Do you know the date on which the;_v were with-

drawn f -
A. Well, that w·ould make it-le ,t me .see-that 

would make ~t som.ew here in the neighorhood of the 
twenty-thir 1d- ,arbund the fifteenth, twelfth to fif-
teenth oif Fie,bru8Jry; somewhieire be,tween those dates. 

Q. Do you know tlhe exact date om which .they w·ere 
wi1thdrawn 1 20 

A. February 10th. 

Mr. Cole: Tenth 1 

The Witness: T'enth, ye:S. 

Q. When the funds wen, deposited did you notify 
Mr. Kuemmerle that the ,y w·ere on depositf 

A. Yes. 
Q. W11,at did he sa,yf · · 30 
A. Mr. Kuemm .erle to1d me t0 get in touch -wi\t'h 

Charles :Moo-re who was the so,licitor fo,r the Equit-
ab1e Trust Company who 'held the mortga;ge, in o:r,der 
to close the matte ,r. 

Q. Did you do so 1 
A. I •did. 
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Q. Whait did Mr. Moore do? 
A. Mr. Moore, inasmuch as it wais: 'an assignment 

of mortgage'-at Mr. Kuemmerle 's request, as I un-
derstood it, prepar !eid; 1atr extension .agreement cover-
ing the mortg,a,ge for a t:otal period of five years on 
the -property. 

Q. Was (that extens 1iotn agr'eemelnt sub.sequently 
delivered to you? 

A. That ext ,ensiorn agreement w·as ,delivered to me, 
1 O was executed by my principal1s1 up in Phila:delphi:a 

and returned to m.e in Atlantic City and returned 
personally by m.e to 1fr. Kuemmerle to h'.ave him 
execute 1the pa;pe1rs, or have the corriporatri.on execute 
the papers. 

Q. When did you personally return it to Mr. 
Kuemmerle ,afte 1r it h1ad been executed by your 
clients? 

A. I would say about somewhere: .around the 
twentieth to twenty-.second - I me:an about the 

20 twenty-third or twenty-fourth of January. 
Q. What, if anything, did you tell 11r. Kuemmerle 

when you ga,ve him tho.se pape ·rs? 
};_, I to1dl 11r. I{uemmerle at that time-Mr. 

Kuemmerle every time I s:een him he pretended to ibe 
1awful-weU, he was awful bUJsy, and he eouldn 't 
give me any time. I gave him those papers and rut 
that tim 1e, which I a~ quite sure w:as on 1a Friday, I 
said: ''Now, Mr. Kuemmerle, you ought ,to, clnse this 
matter up at once. My m,an is getting impatient. 

30 We wiant to have the m.atter diisposed od:.' "YVell," 
he saiid, "I ,am not going to,,., he said: "I 
:am no,t go,ing to go out of my w:ay to take 
care oif it. Wiait until I get to Philadelphia., ,, 
He s1aid he had to go to Philadle 1lphia t:o have some,-
body execute the extension iagre,emen t .and he ~aid 
he couldn ',t 1settle him.seilf a,t that time until the 
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paipe-~s, I be,1iieV1e, were e,xecuted by the s1ecretary-
I believe - _ of the company, and we had to w·ait upon 
the return ?1f those papers 1 from Phi1adelphia, and in 
the meantime , when I gav~ the papers to Mr. 
Kuemmerle, M.r. Kuemm.eirle t0iok them with him 
prepara1tor! to sending them down quickly, then in 
the meanfame-that is a ,dia;y of two later-Mr. 
Kuemme ,rle wa~ taken ill. 

Q. Well, did you ever see the papers aifteir that? 
A. No. lO 
Q. Were they ever returned to you hy anybody 1 
A. No. 
Q. Were the funds hie1ld till 1t.h0:se pape trs that Mr. 

~uemmerle ha:d-&ere the funds on deposit in the 
title company m Atlantic City? 

A. No, not yet. 
Q. They were not then there OJ 

A. Not yelt.. . 
Q. When ,vere the funds s.ent there? 
A. T'he funds were- s1ent there-the funds were 20 

sent there in anti :cipation of the prompt reJurn of 
the--

Mr. Cole: No, no. When? , 

Q. When we,re· they s.eint 1there? 
A. I presume about January 23rd. That is on a 

Sunday. 
Q. W eU, they were , no1t sent there - on a Sunday 

werefuev7 ' 
A. No:_ I say there were 1sent there on a Saturday 3o 

so theiy would rrelaeh there on M,onday; but thev were 
addre ,s:sed to Mr. Clark S. Barre-tt I believe 

0

of the 
South Jersey Title Company. ' ' 

Q. Now, how soon ·were the funds sent there after 
you gave the 0 1theT pape ,rs to Mr. Kuemmerlef 
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A. Oh, jmmediately, pr.actic1ally; jus ,t a matter of 
a day or two in between. 

Q. Did you notify Mr. Kuemmerle , that the funds 
w·ere there 1 

A. I notified Mr. I{uemmede'si son. In lhe mean-
time Mr. Kuemmerle had been ;taken ill. 

Q. In the meantime Mr. Kuemmerle had been 
taken ill 1 

A. Yes .. 
l O Q. And you did notify the son 1 

20 

A. Yes. 
Q. How dfa~ you do so, by letter1 
A. Per:sonal1y called over to the office, 2 North-

South N oTth Oaroliina A venue. 
·Q. After your first conversiation wiith Mr. 

I{uemmerle did! you write ·any 1e,tters . to him 1 
A. r.Do Mr. I{uemmer1e1 
Q. Yes, or the I(uemmerle corporation? 
A. Several letters; yes. 

Mr. W.ashington: I c.a.11 for the originals: jf you 
have them. If you have got them I have carbons. 

1fr. Cole: Which le,tters. do you want? 
' 

Mr. Wiashington: First, J1anuary 12, 1926; Fe h-
ruary 26th. I assume there iis no objection to offering 
these three produced by the defense. 

3-0 Mr. Cole: No. 

Mr. Washington: I offe·r in evidence lette ,rs dated 
January 12, 1926, ] 1rank J. Bloom Oo. to Mr. 
I(uemmerle, produced by the defense. 

(Tlhe pa<per offered is rece1ived in evidence and 
marked as an exhibit for ,the pliaintiff P2.) 
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Mr. Wiashington: Another letter dated February 
26th, Franlc J. Bloom Co. to Mr. Harry Kuemmerle. 

(The paper offered is received in evidence and 
marked as an exhibit for the plaintiff P3.) 

Mr. Wiashington: A thJir:d letter, dated Ap:ril 23rd, 
1926, Frank J. Bloom Company to Mr. Harry 
Kuemmerle. 

10 · 
( The paper offered is received in evidence and 

marked ,as an exhibit for ·the plaintiff P4.) 

Q. Now, Mr. Bloom, I iask you whether in addition 
to that there was 1any other letter ,in between sent 
to Mr. l{uemmerle or Mr. Kuemmerle, Jr. touching 
that matter1 

A. Be-tween what dates.--oh, none that I know of, 
no. 

Q. W eU, how many were sent altogether, three or 20 
four1 

A. ! don't know. Whate;ve ,r you h1ave there, Mr. 
W ash111gton. I haidl so much 00,rresrpondence about 
lo!ans tha ,t I can't-

Q. I hand you again your carbons. You testified 
to h0;w mrany letters 1 Three or four1 

A. I would say four. 
Q. To whom were the four letters written 1 
A. Wen, there were three letter:s ,addressed to 

HHarry 
1
~uemmerle, Senior, aJld one ,addressed to 30 

an--y ~uemmerle, Junior; rather, that was the in-
tention orf tha ,t, because Mr. Kummerle ·was ill a:t the 
time and I iaJddressed the letter to Mr. I{uemmerle, 
Junio ,r. 

Q. Is that the carbon of the letter th.at you :ad-
dres~md to 11r. l(uemmerle •, Jr.1 · 

• 
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10 

A. Lt iS'. 
1'Ir. Cole: I object ti0 tha ,t. Firs ,t, it is not to 

either otf the ded:endants,i .and, secondly, I do not see 
what it has to do with the is.s,ue·. 

Mr. Washingiton: At the pre .sent stage of the 
game I haven't offere id it ye,t. • 

• 
Mr. Oole: Why do you say" game?" 

Mr. Washington: 
proceedinigs. 

At the present stage · of the 

Q. Mr. Bloom., when ·~d. you next ·S1ee Mr. 
I{uemmerle, Sernior, after his 1llnesis? 

A. Oh, I shoulid judge several weeks after his 
illnes 1s,. 

Q. w1as th:at before you wrote him the le:tter of 
April 22? I d 't 20 A. Why, yes-oh! Let me see th 1at lette •r. o~ 
know. (Paper handed to and ex'ami~ed by ~he wit-
ness.) Oh, yes, tha ,t was berf ore, this Ap,nl 22nd. 

30 

Yes, 1th at w:as: before that time. . . 
Q. What convers.ati!on did you bJave with lum 

after his re.turn be.fore you wrote that lette ,r? . 
A. Why he stopped m.e on the street an!d I said 

to him: 'Z IIow did you make out?'' ''Well,'' he 
said, '' X 1think Dick has it.'' 

Mr. Cole: A little louder. 

A (Continuing.) I asked him how he m•ade out. 
. . . 1 h t't""""HT 11" , , Well,'' he said, '' I think Diec ias go ,1 : vv e , 

I ,s.aid, '' Tough luck.'' like that. Thiat 1s all there 
was to it and w·e, forgot the matt er. 

Q. Now, Mr. Bloom, when the matter was firs,t 
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placed in your hand's wias there any converS1ation or 
understanding between you tha ,t if someone else got 
the money first you were to get no commission 1 

Mr. Cole: I object to that as, leading. We ought 
to have the con tract. 

1'Ir. Washington: We, will concede it is a little 
anticipatory, but it is followin.g the 1 openmg o.f coun-
·sel, with the exce,pt~on tha ,t there was such an un- 10 
derstanding. It may possibly be rebuttal. 

T'he Court: You have asked the witness ·what the 
convers iations were an:d he h·as detaile -d those that 
he has testified 1about. Now you are directing his 
attention to something else. 

Mr. Washington: I withdr 1aw the que·stion. 

Q. Mr. Bloom., I wiould like you to go ba0k over 20 
the tr:ans·action and see if there 1are a11y other con-
versations thirut, you had with Mr. Kuemmm·'le touch-
ing this matte ,r that you ha,ven 't previously testified 
to, 1and, nf so,, what they were ·. 

A. Well, when I saw Mr. Kuemmerle about the 
loan--rather, Nlr. I(uemmerle saw me and la1ter I 
saw him, he mentioned to me that he would pay so 
much money for it, ,and I siaid: "Well,"-I said: 
"Wh-a 1t labout it1" He said: "You go ahe:ad." I came 
back to him several -diays later. I s1aid, addressing 30 
him as I-Iarry, I said, '' Harry, I have your mortgaige 
f? ,r you. Everything :is :al.I set, but I w1ant you to 
sign this contract because I won't know where I 
am.'' ''Well,'' he said, '' I would rather not sign any 
papers to tell the truth." He saiJd, "I don't, want 
to sign any papers 1.'' He sa,idi: '' But is all right. 



10 

28 Frank J. Bloom-Cross 

You go ahead. I will take your mone,y. '' He em-
phlasized the ·words '' I will take your money,'' -
" and I want it." That is all thiat I remember. 

Q. That was before you actually went ahead 1 
A. That W:as before I 1actuJally went aheaJd. 

Mr. Washington: Cross,...examine. 

Cross-exam.mation. 

By Mr. Cole: 
Q. How long was it af t1er the talk at the bank that 

you produced the contract for Mr. Kuemmerle to 
sign1 · . . 

A. I cian only approximate these thmgs. I will 
say-I wouLd say ,that Mr. Kuemmerle spoke to me 
about it around, say, about the middle of the month. 
Then we started going into detail-I me1an getting 

20 to a de:al t:owiard the 1atter part of the mon t.h and 
had a commitment the latter part of the month, I 
think. Mr. Washington, m1ay I have that corre •s~ 
pondencet 

(Correspondence handed ito the witness by Mr. 
Washington.) Here ,is la letter addressed December 
15th wherein the mortg :age was-the mortgage was 
placed by D.e1e,ember 15th and I must have spoken 
earlier than tha ,t according to my correspondence. 

Q. Well, how long do you think it ,vas before you 
30 produced ! the ~.greement for him to s1ign, that the 

conversation took place 1 
A. Do you mean of the original held at the bank 1 
Q. Yes. 
A. Well, I offered that contract so frequenrtly-----:-

I offered the · contract shortly aft.err he-no. At the 
s1ame time the mo,rtgage was p1iaceid I offe,red the 
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con/tract. Then I offered it again. I off ercd it 
several time .s, OlJt eve•ry day I wa.s about. . 

Q. Still you don't answer my question. I want to 
~now your best judgment, how long it was :after you 
had the talk; with :lYir, I(uemmerle •at the bank

1
1,that 

you pro~ucedi the written contr,a.c.t £for hci.m to sign. 
When did! you; fir.st produce it 1 

A. Well, when I first produced it was shortly be-
fore I rpllaced the mortgage .. 

Q. Oan't you-- IO 
A. I will answ ·er twelve or fourteen to tell you-

th be perf ecitly honest, J ud1ge, I pl~.ced so many 
momgage.s it is an impossiblity to keep up with the 
dates ,. 

Q. Then do you say you can't answer it 1 
A. I would rather say th:at, yes; I would rather 

say that. 
Q. All right. You have no,t 1any idea how long it 

was be.fore1 
A. No; I haven't any i:deia. I cannot answer it. 20 
Q. Now I show you a 'writing dated the• 15th of 

December an'.d ask yotr w·heither that is the contract 
you asked l\fr. I{uemme,rle to sign 1 (Pa;per shown 
to and examined by the witness.) 

A. Yes; that is the Gontract. 
Q. And is tha,t the one he refused to sign 1 
A. As originally worded it is. 
Q. Is1 th iat the one he refused to sign 1 
A. No, it is not. 
Q. Where is the one he refus ,ed to, sign 1 30 
A. Why, these corrections were in here. He would 

not sign that one with ,the-s,e corrections. Ye~, it is. 
Q. Well, he ne,ver signed any, did he1 
A. Never signed ,any. 
Q. Who wrote the co,r:rections on there 1 
A. The corections on there wereJ written by me at 

hi,s request. · 
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Q. Anid who wrote them? 
A; By me. 
Q. When did you wrirte those corrections ? 
A. Pr:01bahly about the •same day or a day or two 

later. 
Q. December 15th? 
A. I don't know. 
Q. Well, that is the : da,te of the letter. 
A. Weill, I think, but I won't answe 1r ;that. I don't 

10 know'. 
Q. Isn't that correctly dia,ted ? 
A. It ma:y not be because I presumed those con-

tracts s10 many time ,s for J\1r. I{uemmerle's si_gnnture. 
Q. You say you presented 1these contracts so many 

time ,s,. Wha ,t do y:ou mean by '' Th e~e c011tracts ~' 
A. I went to Mr. Kuemm .erle 's office four or fivp 

or six tiim.es. He Slaiid '' You don '1t need no contract. 
My word is good.'' 

Q. Did you ever present any contr ·act other than 
20 the one you hold in your hand? Icf you did, let ',s see 

it. Prolduee it. 
A. Well, when I say '' Oontrac:ts'' I mean now 

signatur :e,s on 1the same contract. 
Q. W eH, that is diff eren:t. Do you say now the 

paper you hold in your hand .is the only contract you 
ever produced for him to sign? 

A. Yes. 
Q. Now, was that drawn on the day it bears daite, 

December 15th? 
30 A. It w:as drawn on the da,y it beia.rs d'ate1, yes. 

Q .. How soon aifter th 1a.t did you ask him to si:gn 
'toi l . 

A. Very likely the s1ame day, .and several days 
afte.r 1that and before that. 

Q. Well, when diid: you write the corrections? 
A. The corrections? I could'n 't tell you. 
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J\1r. Oole: l\1ark that for identifieation. 

(The , paper referred to is marked as an exhibit 
for identification Dl.) 

Q. Didn't you s.ay in answer to Mr. Washington 
that you were at his office ,,rith this contract at or 
about the s:am.e tim .e or day th 1at you had this talk 
at the bank? 

A. Oh, no,; after that. l O 
Q. How long a time do you think it was between? 
A. Oh, days. I would not answer that question, 

eiither., 
Q. Now, didn't you say that you first saw him 

a,bout Deciemberr fifteenth? 
A. I first said th :at, yes; but referring to my cor-

res:pon!dence•----I w:as going by my correspondence 
and whrateve•r this correspondence s:ays here is so• 
but insofar as the calls a.re conc.eirned and thin<r~ 
like that, I c;an't tell it . I m.ean it honestly. I wo~ld 20 
rather--

Q. All right. I ha,ven 't any quarrel with you. 1 
A. I would r.athe1r not have 1a verdict than ha ,ve 

anything like that. I wouldn't w1ant to tell a lie 
and, the 1refore, I cian't answ.e,r. I don't know. 

Q. Do you w:ant to change your testimony1 
A. I w:ould rather ch1ange my te:stimony. 
Q. That you didn't se,e, him first on Dece,mber 

15th f 
A. Yes. . I would :rathe.r say I don't remember, or 30 

I c:an 't an:swer. 
Q. You also t:estifred thiat when you saw· him on 

Dec.ember 15th at the bank you told him you had 
the money, do you rem.ember, ,at that time? 

A. Well, then, I m.us.t have seen him earlier then. 
Q. Now, Mr. Bloom--



32 Frank J. Bloom-Cross 

A. Y1es; I had the money on December 15th. 
Q. At tha ,t time 1 
A. I h1ad the money on December 15th. 
Q. Now, didn't you say in answ ·er to Mr. vVash--

ington that yo11 had the money on the day he spoke 
to y.ou at the bank 1 

.A. Oh, no; I didn't s1ay that. 
Q. You did not say that1 
A. No. 

10 Q. You didn't have it at that time1 
A. I wa.s -asked to ge,t it then. Ho:w could I have 

·t OJ 
1 . 1 

Q. Didn't you s·ometimes have money to oan 
when :peo:ple asked you about it 1 

A. Not without my princi;pal 's ,approv ,al. 
Q. Then you didn't have this fifty thous ·and 

dollars on the day that he spoke to you at the bank 1 
A. No, sir. . 
Q. Now, you say this mone~ ,va.s ·~epos1ted when1 

20 A. The money w·as depo :S[l ted direct from the 
princip :al t.o the South Jersey Title Company. _I 
can't give you the ex;aict dates. I can only ia.pprox1i-
m·1ate the 1m .from m.y correspondence. 

Q. Who was the one who was11endin.g this money? 
A. The one who had loaned the mon.ey1 
Q. Yes. . . 
A. Why, Penrose Fleisher of Ph1ladelph1~. 
Q. When did you ~·et .an agreem~nt from l11m tha .t 

he would take ,an assignment of this morbgia,ge 1 
30 A. When did I get :an a.gre•ement froi!I!-him 1 

Q. Yes. 
A. I ha ,ve--as a matter of fact, I ha:v,e .some cor-

re.s:pondence in my office whe,re he agrees to take i!t. 
Q. Won't you please :answer my questions1 When 

was that you had the -agreement 1 
A. Well, I would say sometime around December 
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-it must have been on the day that the loan was 
approved, Decem.ber 15th, whenever it was. 

Q. W eU, if it wias December 15th, why w.as it so 
long over a month geting to the title company, two 
months-no ,, over ,a m.onth 1 

A. Now, jus.t a moment. I will answe ·r your que.s~ 
tion. On Decembe 1r fifte.enth Mr. I{uemmerle in-
structed me ta close the lo.an. 

Q. That is not what I :am asking you. 
A. I am going to let you know-- l 0 
Q. Why was there so long :a deLay .beit-ween Jan-

uary fifteenth ,and December 23rd to have that 
money deposited ? 

A. In the firs,t ipla,ce Mr. Kuemmerle gave me the 
title policy. That was all mixed up. By that I 
mean to say it had not been executed; it had not 
been properly assigned by the original mort.ga 1gee; 
had to take down to1 Florida, be executed by J\1r. 
Myers and be brought hack -agajn. In the mean-
time we had to start the title company working, and 20 
in addition to that I believe Mr. Moore, who re,pre-
sented -the Equita ,ble Trust Company, had consider-
able work to1 do in the m;atter, -as weill as to preipare 
extension agreements a.n:d things of that sort, .and 
I was de,aling with attorneys anld I had to wait on 
their pleasure to have things re:ady for me,. 

Q. Now, shorw me any writing from Mr. FlE,isher 
be1aring the date when he had agreed to take this 
.assignment 1 

A .. Well, OR Decem.ber _ 15th .. 1Yir. I(uemmerle a.c- C 30 
cepted an1 off er--

Q. I am asking you to produce any writing you 
have from J\,fr. Fle ,iS1her in which he a1gTeed to take 
the assignment of . the :fifty thousand -d!oUa.r mort-
g,age. 

A. I oon have it over here in one minute. 
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Q. Well, I would like to see it because I think it 
is important. · Have you any idea when tha.t date was,.,.. . 

A. It wa.s about the sixteenth or 8eventeenth of 
Decembe,r. 

Q. You think it was ,about the sixte ,enth] or seven-
teenth of December 1 

A. I think it ~as around the sixteenth because I 
wrote ,a letter on the fifteen.th to Mr. Fleisher saying 

10 that Mr. Kuemme ,rle had authorized me to proceed 
and I received a lette ,r within a day or two of that 
date of ac.ceptiance: I h.a,ve it in the office. ' 

Q. If you did not have a.n agreement with Mr. 
Fleisher before the fifteenth o,r :sixteenth of Decem-
be,r, how cou1d you say' ·in this iett:er of December 
fifteenth to Mr. I{uemmerle: '' I am plE~ased to ad-
vi-se that Mr. Penrose ·Fleisher of Phil'.adelphia has 
agreed to take an assignment of the first mortgage 
in the amount orf fifty thousand do,llars 1 '' 

20 A. Th:a,t wa:s done over long distance 'phone. 
Q. What.1 ··. ' 
A. That wa.s done ove·r long distance 'phone and 

the letter followed. 
Q. Whom did you ·talk to o,ve[' the long distance 

telephone1 
A. Mr. Fleisher. 
Q. On what date1 
A. It mus.t have been the fourteimth or fifteenth 

orr December. ''Jo Q. Didn't Mr. I{uemmerle ask you .at the time he 
talked to you at the bank whether you then had that 
money, and didn't you tell him you had 1 

A. Oh, no. I would never say tha.t. I · saiid I 
could get it. I said "I will get it for you, Harry," 
like that, 1and went out ai11d got it for him within a 
week or ten days, or ,vhiate·ve·r the' time was. 
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Q. You first :te1stified that you delivered an ex-
tension ;agreement to Mr. I(uemmerle arid you after-
wards corrected that by saying you 1de1ivered to, the 
son. Now, which was 1it 1 . 

A. I delivered that I am quite sure to Mr. I-I~.rry 
Kuemmerle, Senior, at his o:wn office-yes. "J\1r. 
Kuemmerle, Sr. Idid.n 't say anything about Junior. 
I didn't say anything about Junior. I delivered that 
to Mr. Kuemmerle, Sr., prior to his leavin~ .Atlantic 
City. 10 

Q. Whom do you now sa;y you delivered these 
agreements to1 

A. I rather think lit was Mr. I(uemmede, 'Senior. 
Q. It i:s your recollection you delivered th em to 

Mr. I{uemnierle, Sr.1 
A. I think so. 
-Q. And from whom did you receive them 1 . 
A. From Mr. Moore. 
Q. When did you deliver them 1 _ 

20 A. I couldn't sia.y. 
Q. I show you what purports to ibe an original 

and · a copy of an e,xtension agreement and a8k you 
wheither they are the ~a,pers to which you have re-
ferred? 

A. There is a Pennsylvania. affidavit there. It 
must be that. 

Mr. Cole,: Mark the two p:apers for identification. 

(The :papers refe ,rred to .are marked as exhibits 30 
for identification for the _ d~.fendant D2 !and D3.) 

Q. Now, when w:a.s it that Mr. I(uemmerle told 
you that Dick had the loan or the money 1 

.A. Oh, I would sa;y :approxima ,tely- ,which is aU 
I can ans.wer-well, it would be some time upon his 



return, between the ti~ie ·he returned after . bis ill-
ne~s, .and April 22nd. . _ 

Q. And to whom d~d he rerf er 1 
A . . Sirj _ , _ .f._ . : 

. Q. To whom did he ref er when he said Dick had 
it .t 

-A. Oh, he referred to his brother. 
. Q. And ~hat is his bu sine~,~ 1 . 
A. He is in the real estate business. 

J O Q. Sam .e business you are inf 
A. Ye·s. 
Q. ij"ow, when . ..:di<:1. you first lea.rn •. that Mr. 

Kuemmerle was sick .ahed1 .. 
' . .. . . 

A. I firsiJ learned that Mr. K:uemmerle was sick jn 
bed about tw:o or three days ruf ter the : pape ,rs wer·e 
delive -red to1 the office for execution. 

- - -· .. - t .. 

Q. And by the papers you mean the extension 
agreement1 

A. Extension ,agreements. . 
20 . Q. Allld you know how long he ~as sick and un-

a1ble to -attend to business 1. , 
A. Why, approxim.a:te,ly three weeks; s:omething 

like thiat. 
Q. W:asn't it longer than th:a1t1 
A. ] don't know. 
Q. Well, now, in the meanwhile did you write Mr. 

Fleisher, who was to lend thi~. money, and tell him 
that Mr. l(uemm .erle was sick and could not attend 

;;· to business 1 
30 A .. Yes .. 

Q. Have you a copy of the leitter you wrote . him 1 
A. I don't know. I ought to. have ,. . r 

Q. Do you .h1and me now ,a copy of the lette ,r you 
wrote Mr. Fleisher .1 . ,. .• , 

_iA., :Yes; that ,is 1:a copy of. _th_e le-tt~r. 
Q. The original w:as m.ailed to him 1 
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A. Yes. 
(Th~ 'paper referred to is m.arked as an exhiibit 

for identification for the def endan.t D4.) 
· Q. Did Mr. Kuemmerle 's illness interfe ·re with the 
consummation of this tr:ans:a,c.tion on his part 1 · 

A. W.eU- - · · 
Q. Now, did itf Say "yes" or "no," please. 

r:hen you 0an e1xp,lain. · . 
Q. It did not interfere with it a,t all? 
A. No . . . ·· 
Q. Had nothing to do with it? 
A. No. 

10 

Q. Why did you ·s1ay in your letter of April 23 to 
Mr. Kuemme ,rle: "De ,ar Harry: · You will remember 
the fact that the mortg ia.ge of fifty thousand dollars 
which I placed and ha:d the funds waiting f Oil" 

several weeks for you was · not s.e,ttled, which w.as 
due ~o the fact of your illnes ;s and the impos ,sibility 
of my client to hold the money for a longer period 
thian two weeks without :any p,rosipect of eiarly ~ettle- 20 
ment. '' , . 

A. Yes. 
Q. Was that truef · 
A. T'hat w-as not true unde ,r the circum ·stances. 
Q. What you s1ai:d w·as . not true? 
A. Wa.s not true !; was no1t true. 
Q. Well, h:a.ve you a h1ahit of--
A. We11-
Q. Wait :a m,inute, wait a moment. Have you a 

ha.bit of writing letters and making : statements that 30 
are Illot true f 

A. Under circumst ,ances,--
Q. I ask you is itf 
A. Yes, yes. 
Q. Y·ou have that habit 1 
A. Yes; I hiave"that habit. 
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Q. Is that part of the real estate , business 1 
A. N o,t necessarily. 
Q. Did you 1ge1t a reply by :Mri Fleis.her to your 

letter1 
A. Not ·that I rem.ember. 

1fr. '\Vashington: I have just been handed by Mr. 
Bloom's clerk some pa,pe·rs which I assume are the 
papers Judge Cole asks for. (Handing the same to 

10 the witnes ,s.) , . 

Q. Which one w:as I asking aJ~ou t? 
A. About the letter orf. a,~oeptance; 
Q. By Mr. Fleisher? . .. .. . 
A. Yes. 

Mr. Cole: I offer for identifi~a:tion the letter of 
December 19th, 1925,. from Penros.e F1e·ishe ,r to Mr. 
Bloom. (The , paper · referred tp is marked as an 

20 exhi,bit for identification for the defendant D5.) 

30 

Q. I norte tha.t in Mr. Fleisher's letter he states as 
a condition of taking this loan--

Mr. W.a1shington: I ask if counsel wants t'o refer 
to that letter he offer the le·tte it in e,vidence. I ;am 
perfectly willing that should be done. 

Mr. Cole·: I offe,r it 'in:.'evidence. 

(The paper offe·red, he·re;tofore maiked .as an ,eiX-
hibi t for the def eindant for identification D5, is re-
ceived in evidence.) 

Q. I note in the letter orf Mr. Fleisher to you that 
he state~ as .a condition of making this loan that the 
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int.~res-t . on the mortgage shall be paid quarterly. 
Did you notice tl:}at when you got the leitter? 

A. Yes, sir. 
Q. Did you communicate that to 1'.1r. Kuemmerle f 
A. I prob.ably did. 
Q. No. Did you communicate that to Mr. 

Kuemmerle? 
A. Undoubtedlv. ., 
Q. Undoubtedly? Yes or no. 
A. Undoubtedly I did. 10 
Q. Ho,w;.,p.id you do it? . 
A. Personally, very likely: 
Q. What did he say? , 
A. _Why, .m;y recpllec .tion of the matter w.as that 

the _int .eres_t-that the matter W!a; diRpos:ed of. 
._ Q. How? . · · 

A. In other words, it was supposed to be paid 
S'e:µii-annuaHy. I be,lieve that was the re,s,ult. 

Q~ How could you do -tli•at? 
A~ Why, .with f~rther conferences. , , . . . 20 
Q. Wajt a .minute. Did you have any ·:ad.dit1~nal 

instructions from Mr. Fleisher to change this con-
dition .? . If.. so, . lers see the correspondence o.f it. 

A. 1fay I see that e,xtenslion :agreement? 
Q. ,y ~~;,, (}l1anding. the extension a1greement re-

fe,rred to to the witne~~-) 

Mr. W1ashington: May I ask if thev have been 
off en~d in e,victence, the e,xtension a1gree~ents? 

• . • .. ' t ( 

30 
T'he Court: ·They have be1en _:inarked for identifica- ' 

ti.on. ' ' 

Mr. Washington: · I :ask that they be offered in 
e,vidence also at this tim.e. 
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Mr. Cole: The• writness ; is unde ,r cross -examina-
tion. 

The Oourt: Yes, he is, and he is simply refer-
ring to them to refresh his recollection in order to 
ans:we,r the question 1 

:Mr. Cole: I suppose so. 

10 rrhe Witness: Whateve ·r these 1agreements w·ere•, 
they were the final contract agreed upon. 

Q. Well, who executed that extension iagreement1 
A. This agreement was e•xecute.d by Mr. Fleiiher 

and prepared on l\1r. Kuemmerle 's; ins .tructions to 
Mr. Moore. Whatever that contr :act says is the 
truth. 

Q. Why, this e,xtensio,n 1agreement is with Eleanor 
ZO F. Riesma11i .an)d M:argaret F. Slo~s. Who are they1 

A. They are relatives oif l\1r. Fleisher's. 
Q. Re,lative ·s of whom 1 
A. Mr. Fle ,isher's. 
Q. W1asn 't your arr :angerrient with Mr. Fleisher 1 
A. Yes., sir. 
Q. He w:as the one who w;as to lend the money? 
A. Yes1. All my 1arrangements were with Mr. 

Fle1isher. 
Q. Now, ·when you found out that l\1r. I(uemmerle 

w:as sick, ,as you admit you did, and, the ,reifore, he 
30 couldn't close this transaction, did you notify Mr. 

Fleisher or these peorple you now say we,re -to lend 
this money 1 If so, produce your corre •sipondence. 

A. I believe I already have a letter here, haven't 
11 

Q. I haven't seen any. 
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The Court: You were looking for one 1 
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The Witne ,ss: I cm1 probably only show you my 
OIWll 0orrespondence rel:a,ti ve to that. 

Q. W eU, Let me have a co~y of ,any letter you 
s:ent to Mr. Fleisher - pardon m.e. There is a letter 
in evidence you wrote to Mr. Fleisher J anuiarv 27th 
calling his at:tentiio:n to Mr. I(uemme;le 's se,riZius ill~ 
ness. Now, didi you :ge!t ,a reply from him? 
. A. Is that addressed to Philadelphia or th<~ Am- I 0 

bias.sador Hotel? 
Q. St. James Annex, PhiladeLphia. 
A. St. James Annex, Philadelphia.. 
Q. Now, did you get an answer to that letter 1 
A. I mu;s:t ha~e gotten an answer of some sort. 
Q. Will you produce that? 
A. I m.e,an o•ver the telephone ,, not personally. 
Q. What did he ·s,ay? 
A. I don't have--,all our correspondence is not 

lette ,rs. As 1a matter of tact I :did mos:t of mv busi- 20 
ness over the long distance telephone or over tlrn--

Q. What did he say 1 
A. Why, he aigreed to waj t a while. 
Q. How long did he ,agree to w,ait.? 
A. Why, he waH,ed one w·e,ek ,and he waited two 

weeks and I be,1ie1ve, he waited three weeks. 
Q. How long did he 1agree to wait.1 
A. Well, he•, he, he,-he agre ·ed to w:aj t a w-eek. 
Q. He agreed to wait a week 1 
A. Yes. 30 
Q. Is thiat all he agreed to 1 
A. Then on my persistencel--
Q. Did he ,agre ,e to that? 
A. No. Finally I reques ,ted him to extend it · be-

cause I was .anxious not only to take ciare of the 
contract, but have it completed for Mr. I(uemmerle. 
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Q. Ho,w long1 · 
A. I effected one extension and I eff e:eted another 

extensrion ,and ,at the end ·olf the third extension .after 
the fifty thousand had been lying in the title. coT?--
.pany for three weeks with ~r. !{uemmede quite dl 
and ,an unc~rtain settlement nt sight, the money was 
withdra ,wn. 

Q. Then Mr. Fleisher, who-ever it was th 1at w.as to 
lend this money, withdrew the money when they 

10 knew that Mr. Kue ,mmerle and ,vhen you knew 11:~. 
Kuemr:herle was sick ;abed and couldn't close tlus 
transa ,ction; is that so 1 

20 

30 

A. That iis so, yes. 

Mr. Cole: That is .all. 

Mr. W1ashington: That i~ all. 

(Witness excused.) 

HARRY RuEMME ,RLE called at a witness on behalf 
of the plaintiff, bein1g' duly svvon1, was examined and 
tes.tified as follow·s.: 

Direct examination. · 

By Mr. vV-ashington: 

Q. Mr. Kuemmerle, you are one of the defendants 
in this case, are you not1· 

A. I am. 
Q. 1..V ere you taken ill dur~ng the early part of 

this ve.ar1 
A." Tw:enty-fifth of January. • . .. ,.,. .. ' 
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Q. J ·anuary 251 
A. January 25. 

'• . 

Q. Were you taken ill quite suddenly1 
A. Yes, sir, within an hour. · · 
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Q. Up to that time you hiad been trans.acting busi-
ness.f · 

A. Oh, yes. 
Q. Where were you w·hen you we-re. taken ill f 
A. In Philadelphia. 
Q. In wha.t city f 
A. In Philadelphia. 
Q. In Phiil~delphia1 
A. Sunday night. 
Q_. January 25th was a Sunday f 
A. I think it was.. It was SundJay night. . 
Q. I thought you said it was Sunday nightf 
A. It was. 
Q. Now, were you confined to your bed the1~ f 
A. I was. 
Q. From that date until whiat date1 
A. I think I was in b~d about six or seven weeks 

and I didn't get 1 OU tj until the middle o:f,. March~ 
Q. You don ;t reeall the exact date when you got 

outf . . 
A. No,' about the middle of' M,arch. The first date 

I got out I c1arue to Atlantic Oity. That was about 
the fifteenth of M~arch. 

10 

20 

Q. During that whole period, from January 25, 
1926, until the middle of March, were• you in the 
physical condition to trans ,act .any business 1at all f 30 

A. No, sir. I had ty1pho~d f eve,r. 
Q. You were, very ill 1 
A. Very ill. 
Q. Wh 1at other o,fficer:s did this company have dur-

ing the period o.f y;our illness , 1 Who were · the,y f 
A. My son is secretary. I am the president -and 

treasurer. 
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Q. Who is the vice president 1 
A. We hJave no vice president. 
Q. You ha.d no vice president 1 
A. No vice president. 
Q. So tha ,t th.ere were no officers of the com.pany 

during that period e,xce'Pt yours.elf and your son 1 
A. That is all. 
Q. Your son is H1arry I{uemmerle, Junior 1 
A. Yes, sir. 

10 Q. During the period) of your illness di,~ your son 
show you any letters that he -~ad .re~eived from 
Frank J. Bloom Compiany touching tlns mortga ,ge 
in question 1 

A. I was not allowed to have any !business trans-
actions. I w1as very, very sick, and the doctor w·ould 
not allow ,any· business tr:ans1actio 11).S at all. 

Q. Now, ·when was it tha ,~ the docto: first per-
mitted you to be bo1thered vird,th any bus-iness trans-
actions 1 

20 A. As soon ,as I got well I started to put in an 
extension telephone and they cut it out, be0ause I 
didn't know I had typhoid fever. 

Q. About when was it you started to do, that1 
A. About four or five wee1rn after I -wa,s taken 

sick. I was feeling pre ,tty good and I thought I 
would be out the next day. 

Q. Th1at was sometime the end of February, 
wasn't it1 

A. Oh, yes. 
30 Q. Now, did you about the time that you had that 

extension telephone rput in .also have any conv~rsa-
tions with your son 1as to thiS! trans 1action 1 

A. Yes. 
Q. What convers-aiion did you have with him 1 . 
A. I don't know. I don't jus.t remember what it 

was any more because I had a fever of ,a _ hundred 
and five--
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Q. You h1ave no recollection of this transactio11 
from January 25, 1926, up to what date thenl 

A. I re~ly don't know. 
Q. Ha ,ve you any recollection of it 1 
A. I hi:td several talks with him about it, just in 

a c.a.swal way. 
Q. Several talks with whom 1 
A. With my son, in a casual way. He came up 

one day from Atlantic City. 
Q. Did he bring with him ,any letter from the f 0 

Bloom Company 1 
A. No. 
Q. Did he ever .a;t -any time submit to you any 

letter that he had received from the Bloom Company 
touching it.1 

A. He mailed on-he mailed on a1 Saturday night 
before I Wias taken sick two extension agreements 
which 0ame to Philadelphia and were never o-pened 
by me until after ] was w·e,ll. That is. these , two e-x-
tension agr ,eements here. 20 

Q. They were actua.Hy received at your place but 
you didn't open-weren't .able to ·open the envelope 
until after you were welU 

A. Wasn't opened 1111til .aifterW1ards. I have the 
envelope right over there. 

Q. I show you c.a.rbon da,ted February 26, 1926, 
purporting to be from Fnank J. Bloom Company to 
your son, and ask ~f he showed you that lett er dur-
ing your illness ? 

A. Well, at that time I wi~s pretty well, February 30 
26-I think he . did at that 'time-he d~dn 't bring 
it _Ujp, no-. I believe I saw this letter when I got 
baeik to' the office about the middle of ·March, two 
weeks Later than that. 

Q. About tw·o w·eeks later than its date? 
A. Yes. 
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11r. Washington: Any objection .to offer this in 
evidence! 

Mr. Cole: Yes. I do not see what it has to do 
with sustaining your proposition here nor how it is 
relevant. 

Mr. W·ashington: I will le.t your Honor see the 
letter. 

1fr. Cole: 
dro .wn! 

That 1s after this money was with-

.. Mr. W:ashington: 111ha.t is right. 

Mr. Cole: The transaction was closed! 

The Court: This is after the money was with-
drawn! 

Mr. Co1e: Ye,s, the mone1y was withdrawn . on 
February tenth. He is attempting to m1ake evidence 
for him,s1el£. 

The Court: I won.'t admo.t that. 

Mr .. Washington: Your H-onor wlill allow me an 
exception. 

The Court: Yes. 

Mr. W.ashington: Mark it for identification. 

(The p:aper referred to is marked as an exhibit 
for identification for the plaintiff P5.) 

Q. Mr. I{riemmerle, did your son duriing your ill-
ness report to· you :any of the steps that were being 
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taken by him in the matter of the mortgage j11 
quest iion! 

A. I don't think he did. He might have men-
tioned something. 

Q. You don't ·thinlc he did f 
A. I don't remember. 
Q. When was the first time that he mentioned 

them to you 1 . 
A. When I 0am.e hack to m.y office- about the 

middle of M:arch. 1 O 
Q. It was not unt,il about the middle otf March? . 
A. I ,am not sure. I don't know what you are 

ref erring• to. What is it you arH-e--
Q. You mean to say tha,t from January 25, 1926, 

until March 15, 1926, you did not discuss any of the 
facts contained or att~nding this fifty thousand 
doUar mo,rtgage with you son 1 · · 

A. Oh, I might have. I just don't remember. 
Q. y OU don't know whethe ,r you did or not~ 
A. I might have. 20 
Q. Well, did you f 
A. I might have asked him was there .anything 

new or something like that, something of that kind 
that I ask every day. 

Q. You did ask ev1ery dayf · 
A. No, that I do ask every day now. 
Q. You have no re,collecition of whether you -did 

or. whether you didn't dis.cuss-- · · 
A. From the 25th o.f J.anuary until :a.bout the end 

of FebruaJ"y I was practically out of my _ mind . . So 30 
I couldn't have discussed ~usine ,s.s very' well with 
anybody. · · · 

Q. During that period? 
A. Y eis:. If you will-
Q. Now, from March 15th on you, didf 
A. Yes, I ,attended to business. · · 
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Q. Now, :Mr. K.uemmerle, vrhen did you first talk 
to IYir. Bloom-that is Ir. Frank J. Bloom - touch-
ing the fifty thousand dollar mortgage. 

A. Somewhere around the twelfth or thirteenth of 
December. I met him as I was coming out of the 
Atlantic City National Bank. 

Q. Whiat day of the week was it, 
A. I don't know. I said: "Frank, have you got 

a :fifty thousaJ1d dollar fund handy,'' He said: 
10 '' What for ,' ' I said: '' A mortgage on the Frederick 

Building." He said: "I haven't got it on hiand now 
but I can get it." I said: "That is not the point. I 
need it quickly," and I said: "There is others work-
ing on this same mortgage.'' I said: '' William F. 
Shaw is ·wor,king on it; Carlton J. Adams and John 
Stafford, and,'' I said, ''Your brother Dick, Richard 
P. Bloom and Company are ·working on it. :0l ow,'' 
Isa.id, "here :is the condition, Frank: I am a r eal es-
tate broker myself ;and I don't v, ant to get into 

20 aJ1y ,vr.angle over this. I only ·want to pay one com-
mission. The man ·who g·ets this money for me-'' 
I .said, "It is a mortgage anybody could place. It is 
_a fifty thousand dollar mortgage on a three hun-
dred thousand dollar building and,'' I sa.id, '' The 
man I take the money from at the se.ttement js the 
man ·who is going to get the commission.'' I said : 
"Under those conditions, Frank, if 3 ou want to work 
on it, ·all right." He said: "I will get that money. for 
you." I said: "Now, -don't let us have -an3 mis-

30 under tanding on that point.'' 
Q. ow, when did you next discuss the transac-

tion with him , 
A. On December :fifteenth he oame to my office 

with a le ter, a letter stating that he had placed it 
with Penrose Fleisher and agreeing to pay him $1600 
commission. I said--
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Q. What date did he come in OJ 

A. December 15th. · 
Q. On December 15th , 
A. I g11ess it was. 
Q. Who w1as the letter from, 
A. It is a contract he drew up himself 
Q. Rava you got it f ' 
A. Yes. 
Q. The paper here f 
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A. Yes. I told him I would not sign anv coutract l 0 
Q. ls that the paper that he brought to., your · 
A. That is the paper. There is a copy over there, 

carbon copy. 
Q. As it was brought to you first had these ink 

notations been made , 
A. They weren't on there when he first brought 

it. 
_Q. So that as it was brought to you it ·was brought 

with everything there excepting these notations 1 
A. Yes. 20 

1fr. Washington: I offer that in evidence. 

(The paper offered, heretofore marked for identi-
fication D1 is received in evidence and marked as 
an exhibit for the plaintiff P6.) 

Q. Hovv did it come that these ink notations were 
made on the paper f 

f 
A. Whenh ~e brought that in to me I jumped up 30 

rom my c air and I said: "Now, Frank, you know 
what I told you over at the bank. I told you that 
oth~rs :are "':'or king on this.'' I said: '' Take it away. 
I will not sign anythirug." We had quite an arg11-
ment. We had quite an argument there for about 
five or ten minutes ,and he finally took this thing out 
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and made those notations. He s:aid: "Now, look 
h'ere. I will c-all my stenographer over.'' I said: 
'' Frank, I am not going to sign any contracts with 
you., ., I said: "If you will get Mr. Fleisher to write 
a letter to the Kue ·mm.erle Oorpor 1ation stating that 
he will take hack such mortgage, that pre -sent mort-
gage and extend it f QT five yeras, '' I said, '' I will 
call off the other brokers that ·are working on it.'' 
He .s:aid he would do th1at and he went out of the 

1 o office. 
Q. Did you ever get an agreement or letter to that 

effect from Fleisher ! 
A. No, sir. He ne1ver produced it. 
Q. Did the company ever ge,t any letters at all 

from Fleisher! 
A. No, sir. He neve~ produced any lette ·rs at all. 
Q. Did you retain Mr. Charles F. Moore in this 

matter! 
A. Mr. Charle -s ·F. Moore repre ·sented the Equit -

20 able Trust Co,mp,any. 
Q. Did you reefer Mr. Bloom to him in the matter 1 
A. I told Mr. Bloom if he h:ad the money and if he 

would get a letter from me-from Mr. Fleisher that 
he had thi s money, I said we would call off the others 
and go ah ead with the transaction. He said: '' I got 
it.'' ''Well,'' I .said, '' iif you got it, all right, you 
are the man. If you produce it, if you ar e th e one 
who produces it at the settlem ent I will pay the 
commission to you.'' , 

30 Q. Did somebody else thereafter produce the 
money! 

A. Ye-s. 
Q. Who ? On what date ? 
A. I think at the same tim e . His brother had re-

ceived teleg·rams from the Equitabl e Life As:sur-
ance Society of New York stating th:at they would 
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take this mortgage. 

Q: When did you make settlement with Mr . 
Richard Bloom's client? 

A. I think June 6th. 
Q. June 6th, 1926! 
A. Yes, s1ir. 
Q. When ·was their money deposited with th e local 

title company! 
A. That money wias not deposited until Jun e 6th . 
Q. Wasn't it obtained until about that time, wa s 10 

"tOJ 1 . 
A. Oh, yes; it was obtained long before that. 
Q. When was it o bt:ained 1 
A. When I made~as soon as I got well I met Mr. 

Bloom on the corne ,r of North Ca:ro-lina--
Q. vVhich Mr. Bloom? 
A. This Mr. Bloom, RiaLph-or Frank. 
Q. Mr. Frank Bloom .? 
A. Yes; met him on North Carolina the firs,t day , 

I was down here, North Carolina and Atlanti(' -, and 20 
I spoke to him. I said to him: '' Frank, how does 
this case stand?'' He said, '' Fleisher pulled awa~ 
his money and I got som,ebody else." "W e11, now," 
I said, '' listen. Dick Bloom h 1as ibeen in th e office 
every day showing telegrams from the Equit abl e 
Life Assurance Society,'' -and I said, '' I ain't goin g 
to wait any longe ·r for you, but I Wiill wait a few 
.days .. " He said: "TheTe is only one hitch with thi s 
other client. They m.ay not take an assignment orf . -
an old mortgage." "Well," I said, "I will w:ait a few 3(r 
days;'' and he finally met me and told me, he said; 
"It is all off. I am throUJg-h. ,., So· I went in to Dicik 
Bloom. I told Dick: '' Dick, I will take that money.'' 
:and he telegraphed on to New York and I beli eve it 
was forty-eight hours afterw :ard when the wor d 
came back to have the thing ready and the 1noney . 
wou1d be forwarded when we were ready. · 
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Q. Well, now, Mr. Ric:hard Bloom's client didn't 
have the m.oney for you until after March 15th; did 
theyf 

A. Oh, yes; they had that money at the same time 
that he said that he had it. 
. Q. When did they iadvis.e you-when did Mr. 

Richard Bloom's office advise you that they had the 
funds to take over this. mortgage :f 

A. I think it wa,s before I got sick, the first time. 
J () You see, the--

Q. Do you know when it was f 
A. He went ahead. I ex,pliained the same thing to 

Dick Bloom. I s,aid: ''You know, I can use this 
m,one,y, hut I am not going to pay you a lot of com-
mission. I don't want to ge,t in any tangle or ,any 
mixup. Now,'' I said "Yo ,-q_ know · I can use this 
money and I only w:ant to· pay one commi ssion,'' and 
he ·went ahead and the Equit 1able Life Assurance 
Society told him that they w.ould take that mortgage. 

20 That w:as long-that was before I got sick. 
Q. Were you advised'--
A. By him. 
Q. W,ait -a minute ,. W e,re you advised before you 

went away by 11:r. Richard B1oom that he had ,the 
fundsf 

A. Yes, stir; that he could get it. 
Q. He diidn 't tell you that he had them. When 

were the funds actually deposit ed and produc ed by 
his clientf 

30 A. At the se,ttlem ent. 
Q. Not until June, were theyf 
A. At the se,ttlement in June. 
Q. And not until that tim e, were they f 
A. Wen, the ,y telegTlaphed that the ,y we,re• readry 

at any tim .e we were re 1ady. 
Q. They were not actu:ally rprodueed until June; 

were they~ 
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1

hey we,re not produced until we called for 
the ·m, June ,sixth. 

Q. And the funds produced by Mr. Bloom's client 
•were produced befm~e that; be.fo•re you went away1 

A. I don't kno ,w whether they were ever-the only 
thing I ever knew was through the correspondence 
that it had been de1pos~ted. He had no right to 
depos iit that money. 

Q. W,ait :a minute. We will argu e that later. You 
went to one or the title companies in this matter, 10 
didn't you, and ordered a search f 

A. I think when--
Q. Now, pleias.e answer the que,s.'bion. 
A. Yes. I don't believe I went to a title company. 

I called him on the 'phone. 

Mr. Cole: He is your witness.. 

Mr. Washington: I have a right to have him 
answer the questions. 20 

Q. \Vhat titl e company did you call 1 
A. The one that hiad the ,poliey, the , South Jersey. 

That policy was with .a mo rt.gage. 
Q. The existing mort.g:age 1 
A. Yes. 
Q. When did you eall them f 
A. Oh, I think it was way along before I got sick. I 

w•anted to know wheth er-I wanted to know 
whether tha ,t s1am.e policy eou1d be transferred to 30 
othe ,r-to othe ,r peorp,le. 

Q. Where W'.as tha ,t policyf 
A. Where w·as that policy f 
Q. Yes1, srir. 
A. At that time I didn't know. 
Q. Did you make any inquiry to find out where 

it was f 
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A. Yes. 
Q. Did you then find out when~ it was 1 
A. Yes. 
Q. Where\ was it 1 
A. Well, I 0alled on Mr. Moore who reipresented 

the Equitable T'rust Company and hes.a.id: "I don't 
have the policy. I don't even have the fire insur-
ance. The Equitable Trust Company didn't get any-
thjng with this mortgage r:from Myers.'' '' vVell, '' 

1 O I said, '' th,at is funny.'' 
Q. Wa 1S1 Myers the m.ortgagee 1 
A. The mort 1gage w1as ,originally made by Charles 

:Myers. 
Q. The title policy w·en.t to him too 1 
A. He had it before I owned the building. 
Q. How long ago w:as that.1 
A. Whiat1 
Q. HoiW long a time had he held the mortgage'-

1'1yers 1· 
20 A. He had the mortgage for five years and sold 

it shontly before i~ bec.ame due. 
Q. T:o the Equitable1 
A. He traded it off, yes., for some stocks .and bonds 

and s.tu:ff. 
Q. Now, whe·re w1as Mye~s at the time that you 

inquired for this policy 1 
A. I went to/ his secretary, Miss Dia.vis, in the 

Hotel Breakers. I didn't know that the Equ~table 
Trust Company.didn't have it, and I went to her and 

30 I said: "11iss Davis, whe!re is this policyf Did you 
turn it over to the EqUJitahle when you g,ave them 
the mortga,ge ·F' She ,s:aid: "I don't know, Mr. 
I{uemmerle ,, I will find out.'' I said, ''Wen, where is 
Mr. Myers 1'' She said: '' He is in Florida. I will 
write to him today." 

Q. Now, how long .a time was it that elapsed be-
fore you located the po,licyf 
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A. I don 'u know. I didn't lociate, the po1icy; that 
is, I didn't get the policy. When I to1d Mr. Moore 
and asked him to let me see the policy and he didn't 
have it, and they were not in the papers, he was 
surprised. So I imagine he got busy and looked up 
the policy. I told him Miss Davis had written to 
Myers to see if Myers gave him the policy. It w1as 
not my transaction. The transa0tion w:as between 
Myers and the Equitable Trust Company. 

Q. You wanted that policy, didn't you 1 
A. After I found out the Equitable T'rus.t Com-

p:any didn't have the policy and ' didn't have the fire 
insurance with their mortga:ge, o.f course then I 
told him tha;t theiY better look that up. 

Q. Well, you were . ce·rtainly anxious, we,ren 't you, 
that that existing policy should be assigned to the 
new persons that we.re to take the mortgage · 1 

Mr. Cole: Now, may it please your Honor--

Q. (Continuing) rat.her than to have an entirely 
new policy issued to them. 

Mr. Cole: I object to it as not relev ,ant and imma-
terial. 

The Court: I cannot see its relev.anc.y nor its com-
pe:tenciy. 

10 

20 

Mr. Washington: The witness has just answered 30 
that he did.n 't have any particular concern at all 
about that policy. 

The Witness: That is true. 

Mr. Washington: Isn't it proper for us to show 
that the witness did have1 

• 
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The Court.: He is your witness. I will overrule 
it. 

l\1r. Washington: Allow me an exception. 

Q. Mr. Kuemmerle, did you there ,aft.er discuss the 
question of that title policy with .anyone,1 

Mr. Cole: That is objected to on the ground tha ,t 
10 it -is not rele ,vant nor materi;1L 

The Court: Objection susita:ined. 

l\1r. Washington: I ask an e,xception. 

Q. Mr. I{uemmerle, did you ever at 1any time , get 
wo~d from Mr. Bloom th,a;t his client had the funds 
ready for you for use in taking over this mortgage 
or that the funds were on deposit 1 

20 A. No. He told me-on December 5 he ca;rne in 
with 1thiat letter stating that Penrose Fleisher w·ould 
take the mortgage. I said: '' Fran:k, the C. J. Adams 
and Coll[)any have placed one hundred thousand 
dollars on that building with; five different clients 
,and I haven't got it' yet. Now," I said, "irf you will 
ge,t me a le1tter from Penrose Fleishe ,r: will take that 
mortg :aige just as it s,tands, with everything con-
nected with it, I will call e,verybody off and then I 
will sign that agreement.'' He s:aiid: '' When I say 1a 

30 thing I me:an it.'' I s:aid: ''So did C. J. Adams and 
Company.'' T'ha t is the reason the delay has been 
so long.'' 

Q. Now, had there been a lot ofi delay at the tim .e 
of that letter, the , date of which is December 15th, 
1925? 

A. That mortgage up to this time the Equitable 

• 
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Trust Company had called that mortgage a year 
before, and three or four other brokers--

Q. So prior t.oi December 15th, 1925, you had been 
trying for months to have it rep1aced, hadn't you 1 

A. Not this mortgage; no, sir. One, hundred 
th'ousalnd}--I made applieia.tion for '$125,000 mort-
giage. The firsti one was with Shapiro and he prom-
ised that he could e,asily get it, 1and he delayed three 
or four weeks or a month or more ·; ,and C. J. Adams 
told me the ,y could get $125,000 first mortgage on 10 the building, and they had it for months and months. 
He had it placed with four or :five different people 
th '.at would take it. Finally he called me and told me 
a Baltimore concern would take $100,000 if I would 
arccept it. 

Q. Wh 'o told you that? 
A. C. J. Adams. Just at this time this man has 

come ::i,n--

l\1r. ·Bourgeois: I do not see the relevancy, 20 

Mr. Washington: Wen, the Lasit has no relevancy. 
Strike it out. 

The Court: It will be stricken. 

Mr. Washington: Cross-e ,xamine. 

Cros,s-ex:amination. 

By Mr. Bourgeois: 

Q. Enveiope postma,rked Atlantic City, January 
25, 3 P. M. addressed to Mr. Harry I(uemmerle, Citiy 
Lci.ne and Lime Kiln Pike, Mt. Airy Post Office, 
Phi1ad:e,lphia,-I ask you to look at that and ask you 
whether you received tha ,t enveloipe 1 

30 
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A. I received it. 
Q. You received it1 
A. Yes., sir. 
Q. Was ,there anything inside of it1 
A. Two e,xtension a:greements. 
Q. Two extension agreements that have been 

marked for identification 1 
A. These tw'o ·erxtension agreements.; yes, sir. 
Q. And whe,re we,re you when it re1a,ehe,d you 1 
A. I w.as sick in bed. 
Q. When did you open it 1 
A. Oh, I guess six weeks or more after this. 
Q. Were these two extension agre !ements ever de-

livered to you by Mr. Bloom? 
A. Neve,r. 

Mr. Bour :geoisi: I offer the agreements and the en-
velope. (The agreements offered are marked ais ex-
hibits for the defendant D2 ·and D3 in evidence. 

20 The envelope offered is marked as ian exhibit for 
the defense D4 in evidence.) · 

Q. Did you pay Richard Bloom a 0ommission 1 
A. I paid Richard Bloom three , per cent. 
Q. Were you in your office in AtlJantic City be--

tween the date vou left in January, which you say 
was the twenty-fourth- -

A. It was Friday. I leift Friday. 
Q. -until you cam.e back in M,arch 1 

30 A. I w:as never in m.y o,ffice, iat any time. 
Q. How long were you actually confined to your 

room.1 
A. To hetw ·een the fifth .and seventh of March. 
Q. And rwas thati the firs,t day you left your room 

,after your illness 11 
A. Yes. I came do,wnstairs. 
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Q. You said you had typhoid fever1 
A. Typhoid fever. 
Q. Who was your attending rphysician1 
A. Dr . Alfred Stanley, 18 o~ 19 Spruce Street. 
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Q. Now, when did you first knorw that this fund 
which Mr. Bloom says he procured for you had been 
withdrawn from the title company1 

A. I didn't kno:w it was withdrawn until after I . 
got ba,ck to Atlantic Ci!ty. 

Q. Were you e,ver shown the letter from Mr. 10 
F'leisher to, Mr. Bloom in which he placed a condi-
ti.on that this interest w:as to be paid every three 
months :1 

A. No, sir. 
Q. Had you e,ve,r read the extension ·a,greemen t 

before y'ou came to Atlantic City1 
A. You mean in M,arch 1 
Q. In M,arch 1 
A. No, sir. 20 
Q. Now, is this sheet or letter a 0arbon copy of the 

.agreement Mr. Bloom asked you to sign 1 
A. Ye.s, sir. 
Q. Did he have · that with him when he rpresented 

the original 1 
A. Yes, sir; two toge:ther. I was to ke,ep one .and 

he w:as to keep one. 

Mr. Bourgeois ,: I off er that in evidence. 

(The paper offered is marked in evidence as an 30 
exhibit for the defendant D7.) 

Q. When you told him that you would not sign 
that agreement what did he. say 1 

A. He said: "I will change it. I will change it," 
and he went outside and made these notations on 
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there. I said: "Now, Frank, listen. I don~t care 
what you put on the ,re. I will sign no contract. 
That is our understanding." And we had quite a 
heate ,d argument. 

Q. Did he lea,ve thos-e with you 1 
A. He went out so excited that he left them there, 

yes. 
Q. And have you had them ever since,? 
A. They ha ,ve been ;in my de,sk ever since. I said: 

10 '' If you don't like those conditions let the thing 
a.lone." I said: "Just what I ·want to avoid I see 
is going to happen.'' 

l\tir. Bourgeois: That is all. 

(Witnes ,s excused.) 

20 FRANK J. BLooM, recalled. 

Re,-exam.in,ation. 

By Mr. Washington: 

Q. Mr. Bloom, you just heard the testimony of 
Mr. K.uemmerle with re-srpect to the statement, as I 
recall, that he distinctly stated to you that if some,-
one else procured this money ahe ,ad of your clients 

30 or ahead of you, that you ,ve·re to receive no com-
mission on the deal. I ask you if any such conver-
sation eve,r occurred? 

A. We never had any such conversati'on. 
Q. Did Mr. I{uemmerle ever say to you that a 

number of other parties ·were working on the deal 
and that if som.eone else closed ahead of you you 
were to receive no commission f 
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A. At that time, no. 
Q. Did he ever at any time mention the question 

of other paJ·ties working on the deal ? 
A. Pre :vious to that time ·, yes. 
Q. Pr ·evious to what time, can you mention f 
A. Well, when he told me at the hank, he said: 

"Now, the first fellow gets it gets the commission." 

Mr. Bourgeois: When was that? 

The Witness: When I was talking to him at the JO 
bank about getting the mortgage. 

l\1r. Bourgeois: That was the initial step, wasn't 
it, the initial proceeding when you first met him? 

Thei Witness: That was when I first met him, 
yes. 

Mr. Bourgeois: He told you that? 

The Witness: Told me at that time, yes. 

Q. What did he tell you then? 
A. I-Ie told me he wanted the money and I asked 

him for ia contract then; at that time. I said '' So it 
will protect me Harry '' ''Well '' he said '' Frank ' . ' ' ' I don't want to get tied up in anything. He said: '' I 
don't know; just ho,w things might go,'' and he said, 
'' Youj go get the money.'' W el, I went and got the 

20 

money very quickly. 30 

Mr. Cole: Now, that is the answe ,r. 

Q. Did you thereafter have any conversation with 
Mr. Kuemmerle touching, the .fact that other parties 
w·ere working on the deal? 

• 
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A. After the loan was placed, no. I as.keel for a 
contract and he· s,aid: "I won't give you a contr:act." 
I said: "Well, that puts me in a, very funny po6ition. 
There is one thing I never do,-place a mortg ,a.ge 
without a contract." He said: "You go right ahe,ad. 
I will call them !aU off. It is your loan. I want the 
money and need it.'' 

Q. Wen, did you teill him then tha.t you had the 
funds1 

l O A. Absolutely. 

20 

Q. And there ,afte ,r you did have the funds sent 
here1 

A. I hia.d the funds sent here later on. 

Mr. Cole: That is all going over the case a.g,ain. 

~,fr. Washington: That is all. 

Cross-examination. 

By Mr. Cole: 

Q. Then you did know at the very threshhold of 
this m:atte •r that the placing of this loan was in the 
hands of others he sides yourself 1 

A. When it ·was placed, yes, in the· first plac-e. 
Q. And when you told him that you had it and he 

then said: "All right. I will ca,ll them all off 1" 
A. Yes; he s-aid that. 

30 Q. You knew it at that time!1 
A. Sir1 
Q. You knew it .at that time 1 
A .. No. We had a gentleman's agreement. I 

asked him for a contract. He said: ''No, Frank .. 
The deal is· yours. You place the mortgage. I wan.t 
the mone,y. I am ,anxious to sa,tisfy Mr. Moore. He 
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has been calling me up and we have got to get this 
thing cleaned up.'' .._ . 

Q. Didn't you just say a moment ago that he said 
to you: "I ·will can them -all off1" 

A. Yeis. 
Q. What did you mean by that-what rlid he 

me:au by that 1 ,. 
A. He meant to call off all the -other brokers. 
Q. You kne!W he had other brokers on this matter 1 
A. Oh, yes.. I .admitted that, up to the acceptance 10 

oif the loan. 

Mr. Cole1: That is :all. 

Re-d~rec:t examination. 

By Mr. Washington: 

Q. Now, did you e·ver up to the time the proposal" 
orf Dec.ember fifteenth, 1925, ·was sUibmitted to Mr. ZO 
I(uemmerle have any; talk ·at .all about a lette ·r from 
Fleisher to the I{uemmerle Company1 

A. Yes. I told Mr. Kuemmerle the mortgiage was 
placed and I told him I had a letter and wanted to 
get a contract. I s1aid: "I want to know where I 
stand. The mortgiage is :placed.'' 

Q. Wha~ did he siay to that 1 
A. W-ell, he said, '' Th.at is not a letter to me. 

That is a letter to you. Tha ,t does not siatisfy me.'' 
''Well,'' I said, '' 1a commitment to me is as good 30 as a commitment to you.'' 

Q. What did he saiy to that 1 
A. W eU, he-he still insisted on the letter from 

Mr. Fleisher and he did not give me a contract, 
although he did Siay: '' It is all right. You just for-
get the matter," he s.aid, he said: "You forget the 
other brokers and go ahead.'' 
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Q. And the funds were thereafter--

Mr. Cole: That a.ppe:ars-. thereafter were in the 
Sou th J e:rsey T,i tle Com.parry and wi thdr:aw11 Ire b -
ruary 10th. Why do-we need to prove th.at three or 
four times 1 We admit it. 

Mr. Washington: That is all. 

(Witness excused.) 
\ 

CLARK BARRETT, called as a witness on behalf of the 
plaintiff, being sworn, w.as examined and testified as 
follows 1: 

Direct examination. 

By Mr. Washington: 

Q. Mr. Barrett, where do you reside1 
A. Ventnor City, New Jersey. 
Q. Were you ever iat any time connected with any 

of the title companies in At1antic Gity1 
A. I was. 
Q. With which company1 
A. I w.as the secretary of the South Jersey Title 

and Fina.nee Company. 
Q. W e·re you their s1ecretiaJ·y -during any part of 

30 the p,e,riod from Dece,mbe,r first, 1925, on 1 
A. I wia.s until the fifteenth day of March, 1926. 
Q. And until March fifteenth, 1926? 

Mr .. Cole: We admit all that. 

J\!Ir. Washington: I would sooner examine. 
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Q. Did J\!Ir. Kuemmerle ever call to see you about 
the matter of fifty thousand dolLa.rs mortgage cover-
ing the Alk ,azar Ap.artmentst 

A. Not t,o my recollection. 
Q. Did he e,ver 'phone you f 
A. I don't recall. 
Q . . Do you know whether any funds were e:'er 

de·posited by J\1:r. Bloom or by any party tonclnng 
that fifty thousand -doUa.r mortgage 1 

A. The ,re was. 
Q,. Do you know when 1 
A. They were received by the title company on 

the morning of January 23, 1926. 
Q. How long were they held there 1 . 
A. They w·ere he,ld there until the tenth day of 

February, 1926, when they we,re returned to Mr. 
Fleisher. 

Q. Do you know how it haprpened that they were 

10 

re:turned to Mr. Fleisher1 · . 20 
A. Mr. Fleisher came to the office on the morning 

of February tenth in company with Mr. Bloom and . 
s.a.id that he wished to withdraw his money. 

Q. D:id he say why he wanted to: withd:ra ,w it? 
A. I don't recaU tha ,t he did. 
Q. Did your eom,pany prepare any pape ,rs 1n con-

nection with 1an assignment of that mortg ,age 1 
A. We m,ade a seaJ''Ch. 
Q. Under whose orders? 
A. Under the orders of Moore and Butler. 
Q. Do you recall a.bout when that search was -~()-

ordered? 
A. I have the original o·rder here. 
Q. Ref er to that please, .and let us have the date 

of it. ·' 
A. It was ordered on the fifteenth day of January, 

1926, and signed by Moore and Butler, attorneys, 
etc. 
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Q. January 15, 1926? 
A. Yes., sir. 
Q. Do you know whom Moore and Butler repre-

sented in ,the matte ,r1 
A. Well, the papers that the•y produced were for 

the Equitable Trust Company. 
Q. Did Mr. Kuemmerle call at the office to see you 

in connection with that mortga.ge 1! 
A. I ne:ver remember Mr. Kuemmerle coming to 

· 10 the office. 
Q. You don't remember his ever coming to see 

you! 

20 

30 

A. Not in connection with this matter. 

Mr. Cole: That is three time,s he said that. 

Q. Did Mr. Moore come to see you at any time in 
conne·ction with this m.a.tter? 

A. He did. 
Q. When? 
A. On two or three occasions, possibly more. 
Q. Did you notify anybody when the funds were 

withdraJWn 1 
A. I have no correspondence here showing such 

notice. 
Q. Do you have any recollection? 
A. No. 
Q. Did you notify .anylbody when the funds were 

received? 
A. I don't recall that I did. 
Q. Aside from making the search, did your com-

pany prepare any papers in the m:atter? 
A. The only thing that we, prepared was an ap-

proxim.ate sta .te of the a.mount of money that w;ould 
be required to settle the transaction. That was pre~ 
pared by Mr. Charle •s· F. Moore· ·and m,yself. 
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Q. When you prepared it wha ,t did you do with 
. t O! f 1 . 

A. I have the original memorandum that I had at 
that time here. 

Q. When did you prepare that? . 
A. I think that was prepared on the 22nd da.y of 

January. · 
Q. Do you recall what you -did w~th it? 
A. I have it1 he:re. ' 
Q. Aside from preparing it .and keeping it in your IO 

files you did nothing with it? 
A. No. 
Q. That was on J ,anuary 23? 
A. Yes .. 
Q. Were there any negotiations with you touching 

an assignment of an outstanding rpolicy the fifty 
thousand dol1ar mortgage? 

A. Mr. Washington, that was such .an ordinary 
occurrence in the course of the title : company's busi-
ness that I don't recall any particular t~ansa.ctions 20 
in this case; because it was a m.a.tter that ,Vias happen-
ing two or three tim.es every day. 

Q. Do you knoiw where that title po.Ji0y was that 
was outstanding? 

A. No. 
Q. Do you know when your work o.f checking rnp 

the title was complet ,ed? 
A. Well, we we·re prepared to settle on the 22nd. 
Q. On January 22? . . 
A. The date that we m.a.de the computation o.f 3ll 

amounts, yes.. 
Q. Do you know whether 1foore and Butler were 

then advised that you were re:a.dy? 
A. 1\{r. Moore was with ' m.e. 
Q. When you m.a.de the computation? 
A. Yes. 
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Q. Did Mr. Bloom get in touch w:ith yo•ti at all 
about the m1atter? 

A~ Why,, I think he--was in and out regarding the 
matter. 

Q. Do you recall ho•w many times ,? 
A. I cou1dn 't s1ay. 

Mr. Washington: Cross-examine. 

Cross-examination. 

By Mr. Cole: 

Q. Do you recall really that he was ever there at 
all abou~ this? . 

A. Yes; I recall distinctly one oec,asion when he 
was there? 

Q. When was that? 
A. vVhen the money was returned. 
Q. That was when he and Mr. Fleisher came to-

20 ge·therf 
A. Yes. 
Q. Doi you recall any othe!r occ.asion when he was 

there? 
A. No, I don't. 
Q. Thiat is the only one that you really re,call? 
A. That is th e ,one I recall po,sitively. 
Q. What did Mr. Bloom s.ay when Mr. Fleisher 

said he w:anted to ha,ve the money withdrawn 1 
A. I don't reea.11, Judge. 

30 Q. What did Mr. Fleisher sa;y1 
A. Mr. FTeisher came there. It was a stormy 

morning. He said he decided he would take hi~ 
money andf have me1 dra~ ,a check for fifty thousand 
dollars. I drew it and hand ed :it to Mr. Fleisher. 

Q. Did e,ither o.f them assign any reason fo•r it 1 
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A. If they , did <;ion 't recall it. 
. Q. Just said they wanted their money ba.ck and 

you ,ga.ve it to them and that was all? 
A. Yes. 

:.Mr. Cole : That is all. 

C\Vi tness excused.) 

(Rec ess to 1.30 P. M.) 

AFTER RECESS. 

CHARLES H. MooRE, called as a witness on behalf of 
· the plaintiff, being sworn, was examined and 
testified as follow'S': 

Direct examination. 

By J\1r. Washington: 

Q. Mr. Moore, where do you reside? 
A . . Atlantic City, N eiw J erf;ley. 
Q. What is your occupation 1 
A. Attorne 1y-at-law. . 
Q. What is your connection, if. an~, w1th the 

Equit 1able Trust Company of Atlantic City? 

, 10 

,20 

A Solicitor and a,ttorney. 30 Q: I show_ you papers marked D2 for _identifi yation ,L 
and D3 for identification, and ask you , who_ prepared 
thos ,e papers? 

A. I did. 
Q. Can you tell us when you prepar~d t!1ose? 
A. About the middle of January of this year. 
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Q. At whos1e request did you prep,a.re them 1 
A. At the request of Mr. Harry I{uemmerle, the 

def endan,t here. · 

Mr. Washington: These have only been offered 
for identification. I would like to offer Exhibit D2 
and D3 in evidence. 

(The papers offered are received in evidence here-
1 O tofore marked as exhibits for the defendant for 

identi:flication D2 and D3 and now marked as ex-
hibits for the plaintiff P6 1and P7 in e,vidence.) 

Q. ,Vhen did Mr. Kuemm .erle first get in touch 
with you in connection with the matters referred to 
in those papers 1 

A. Well, do you me:an after the prepar.a tion of 
those particular papers 11 

Q. No, sir. When did he first discuss with vou 
20 the matter of that mortgage, the fifty thous;nd 

dollar mortgage1 

30 

A. In Decemiber, 1925. 
Q. Do you recall about what part 1 of the month it 

was1 
A. Shortly ,after the first of December. I don't 

remember the exact date. , 
Q. What did he say to you at that time 1 

1\1r. Cole: I am wondering how this is releViant. 

The Court: If it applies to this: particular loan it 
w·ould be relev ,ant. 

Mr . . Cole: It does, your Honor; wholly in 0on-
nection with this particular loan. 

The Court: Th.en I will admit it. 
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Mr. Cole,: I ask fo,r 1an exception. 
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A. He told me that he had obtained this fifty 
thousand dolla1\ mortga,ge loan through Frank 
Bloom and asked m.e ,to get in touch with Mr. Frank 
Bloom 1about it. 

Q. You· are sure that tha ,t w1as before January 1, 
19261-

A. Yes, sir. 
Q. Did you get in touch with Mr. Frank Bloom 10 

about it1 
A. Yes. 
Q. What dealings did you ha,ve with him touching 

the mortgage and i.ts ass1ignment 1 
A. You me·an; with Bloom or Kuemmerle1 
Q. With Bloom fitrs,t 1 Kuemm .erle, I understood 

you to say, asked that you ge,t in touch with Bloom 1 
A. Yes. 
Q. He told you that he had g~t.ten the lo~n throu 'gh 

Bloom and asked that you get u1 touch with Bloom 1 20 
A. Well, he •asked me to reipres:ent him, I(uemme-rle 

did. 
Q. Did he suggest that you get in touch w~th 

Bloomt 
A. After he had -asked m.e to represent him and I 

a:greed to do it. 
Q. Did you get in touch with Bloom 1 
A. Ye,s,. 
Q. What conversation did you have with Bloom1 30 
Mr. Cole: I obje,et to this as no•t binding upon 

the defend.ant. 

The Court: I will a.dm.it it. · 

Mr. Cole,: Exception. 
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A. Well, I told him that Mr. Kuemmerle had asked 
me to represent him in getting this se,tt]ement 
through, this mortgage that Mr. Bloom had obtained 
for him-the money; and that Mr. Kuemmerle was 
anxious to s.ave the expense of a new title policy in -
suring the title to this mortgage loan, and that I was 
looking up the m:atter with an ende:avor · to ,asce:r-
tain and loeate the policy; that the Equitable Trus ,t 
Company didn't have it ,and that I thought --

10 Q. Did you dis:cuss-- · 
A. "\Vait a -minute-and that I thought that I 

could get the poliGy and have it ,assigned to Mr. 
Bloom's client provided the ,y would accept such 1an 
assignment and a search from the date of the old 
policy, and Mr. Bloom assured me that would be 
satisfactory to Fleisher or whoever it was he wias 
representing, and then I proceeded to get the phys-
icaI possession of the policy. 

ZO Q. Now, how did you obtain possession of the 
policyf Through whom 1 

A. Well, bo.tH 11r. I(uemmerle and myself ·worked 
on it. I obtained it dire ,ctly from the Equitable 
Trug,t Company, /but it was delivered to the Equit-
q.,ble Trust Company by Charles R. Myers. 

Q. Do you know when it w:as delivered to the 
Equitable1 

A. About December 24 of last year. 
Q. When you rece1ived it did you take any further 

. 30 steps at the request of Mr. I{uemmerle ·1 · 
A. Yes . . 
Q. What1 
A. The e:x:,a.miTIJation of the policy · dj sclosed tha,t 

Mr. Charle •s Mye,rs who had held ,this mortgage pre-
viously had not endorsed the :assignment of the policy 
on the back of the same,, .and in order to have the 
title company make the transfer, Mr. Myers' si,gna-
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ture had to be secured and he was in Florida, and I 
took steps to S'ecure tn ·at signature. 

Q. How long did it take you from that time until 
you finially received the policy back pro1perly as-
signed 1 

A. Well, I mailed the policy to Mr. Myers on the 
28th of Dece,mbe:i~ l,ast and received it from him on 
January 12th last. . 

Q. When you received it properly assigned what 
did you do with it1 I() 

A. What did I do with the__ policy 1 
Q. Yes, sir. 
A. Well, I hiad had the :assignment m1ade fr.om Mr. 

Mye-r:s to the Equitable T'rust Oompany. Then I 
had the Equitable Trust Company endors~ the as-
signment in blank to go to Mr. Bloom's client. 

Q. Norw, were you in touch with Mr. I(uemmerle 
all along as the v:arious steps w·ere taken with res-
pect to -obtaining this policy? 

A. Yes. .20 
Q. Were you in touch with him all along with 

respect to the work th·at was being done in prepara-
tion of the papers 1 in que,g,tion, the two papers which 
have be,en offered, the two assignments 1 

A. They were not all the papers. There were 
a lot -oif others. 

Q. What othe1~ pape ·rs were• there 1 , 
A. "\Vell, there W'as ,an assignment of mortgage of 

the Equitable Trust Company to Eleanor Riesm.an 
ainQ 1f.argaret S. Sloss, trus ,te,es., They were the 30 
trustee ,s for this Penrose Fleishe ,r; declaration no,-
offset from the I(uemm .erle Corporation, owner of 
the premises, the extension of .agreement you have 
referred to; a resolution of. the board of direct.ors of 
the I{uemmerle , Oonpo,r:a,ti:on se-tting out the , terms o.f 
this extension -agreement tha was to be executed by 
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the corpora;tion; and the ·re may have been some 
o:thers I don't re;call. .. 

Q. Now, after you had prepared those different 
papers that you have referred to wh1at did you do 
with them .1 

A. First as to the title policy--
Q. After you had had it assigned:? 
A. Afte ,r the Equitable Trust Company had en-

dorsed it I delivered that to CLark Barrett of the 
10 South Jersey Title Compnay. 

Q. For what purpose? 
A. In prepara ,tion for this settlement. 
Q. Do you rec:all when you delivered it to him? 
A. It was about the middle of January; may be a 

day or two afte ,r that. 
Q. Now, take the other pape -rs that you have re-

f erred to that you prepa ,red. Please tell us what you 
did with them in order a.s they we,re prepared? 

A. Well, on the sixteenth of January· I .s1ent Mr. 
20 Kuemme-rle the decliaration no off-set. On the same 

day I wrote Mr. Bloom a letter and I sent Mr. Bloom 
a copy of the letter I wrote to Mr. Bloom; and also 
I sent Mr Barrett a copy of the letter I had sent to 
l\1r. Bloom,. 

Q. Do you have the c1arbons of those various 
leitters1/ 

A. Y e,s, sir. 
Q. Will you produce them, please. 

,.. A. (Producing pa,per:s,) There is the one to l\1r. 
jO Barrett; here is the one to Mr. Kuemm .erle•; here is 

the one to Mr. Bloom. 

Mr. Washington: I offer in evidence the carbons of 
three letters of J anua.ry sixte-enth, 1926- :al] bearing 
the s,ame date. 
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:Mr. Cole: We object to the offer, not bec.ause they 
are carbons, but because they are not material to the 
issue. They cannot hind this defendant. 

Th~ Court: I will admit them. 

Mr. Cole: Exception. 

(The papers offered ,are received in evidence and 
marked as exhibits for the plaintiff PB, P9 and Pl0.) 10 

Q. Mr. Moore, did you deliver all of the papers 
that you ha,ve referred to a,s errc1osure.s in the· three 
letters that have been offered? 

A. Well, I didn't-I ,delivered the declaration no 
off-se•t to Mr. I{uemmerle at that time·; but I subse-
quently to those letters delivered to Mr. Kuemmerle 
a carbon copy of his ,a,greement that you have re-
ferred to between-extension ;agreem .ent as you call 
it. I delivered that to Mr. Kuemmerle in a letter on 20 
the 19th of January. 

Q. On the nineteenth of January--
A. Tha ,t wa.s a car:bon copy of th,a,t. · 
Q. You left a carbon hut not the origina1? 
A. Not the original. 
Q. In the meantime what have you done as to the 

original? 
A. There is a letter as to, that. I say in that 

letter--
Q. Just a moment. 30 

Mr. Washington: I offer this letter dated January 
19th 1also. 

Mr. Cole: Objected to for the same reason. 

The Court: Same ruling. 
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l\1r. Cole: Exception. 

(The paper offered is rece,ived in evidence an d 
marked as: ian exhibit fori the plaintiff P11.) 

Q. Now, di 1d the , last le,tt.e,r refer to the delivery of 
the last pa.pm~ that you prerpared, or we,re there still 
some furthe ,r? 

A. · Well, the only thing that I delivered to Mr. 
· 10 Kuemmerle at that time wa,s, a carbon copy of these 

agree~m~.ts. The originals-. that I called the dupli-
cate originals were not delive ,red unt i l later. 

Q. When w·ere the duplicate originals delivered 
and to whom were the ,y delivered by you? 

20 

:30 

A. After I sent that leitter on the 19th instant to 
Mr. Kuemmerle, lYir. F ·rank Bloom called me on the 
'phone. I think it w:as the next day. And he said 
that Mr. I{uemmerle had received this letter :and 
they wanted the duplicate originals .- -

Mr. _Co~e•: This te -stimony is objected as not prop -
erly b1nd1ng Mr. Kuemmerle ' and I as,k an e-xception 
to its admission. 

Mr. Washington: Statement made to the attorney 
-of Kuemmerle. 

. The Court: : As I understand it now he is testify-
1ng---Jto what? 

Mr. Cole: To what Mr. Bloom told him ,as to what 
Mr. Kuemmerle had received. 

The Court: When you say '' The,y'' whom do you 
mean? Do you mean I{uemmerle wanted the dupli-
cate originals ? 
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The Witness: Yes. 

The Court: I will admit it. 

Mr.) Cole•: Allow me an exception. 
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Q. What did you do with the duplic 1ate originals 1 
A. W e11, I sent them as requested. 
Q. T'O whom? 
A. To Frank Bloom. I() 
Q. Now, dild you send them by a letter? 
A. Yes. 
Q. Have you a carbon of the letter? 
A. Yes, sir. 
Q. This is le,tter dated January 21, 1926? 
A. Yes, sir; that is it. 

The Court: And these were sent in pursuance of 
a request of Mr. Frank Bloom that you have jus:t re -
lated1 20 

The Witness: Well, it was the result of my letter · 
of the 19:th to l\,fr. I{uemm e.rle that they -asked to 
have thes e -delivered. You se,e., I said in my letter 
I would keep them, of the 19th. They s.aid no, they • 
wanted them . so that Mr. I{uemmede ·'s c0Dpora.ti1on 
and the other people .as well could execute , them . 
You see, the s e t t 1 em e n t had be-en fiJxe-d 
for the 22nd and I had s.c) notified them, 
and they said they wanted to get those executed in 30 
advance of the s1ettlement. 

The Court: Is that letter offer'ed? 

lY!r. "\\Tashington: Ye·s. 

Mr. Cole: I object for the same reason. 
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The Court: Same ruling. 

~1r. Cole,: Excerption. 

(The paper offered is received in evidence and 
marked :as an exhibit for the plaintiff Pl2.) 

Q. Now, Mr. Moore, who m.ade the arrangem .ent 
for a settlement as stated in the las.t letter at South 

10 Jersey Title Company vrith Mr. Barrett on F'riday 
morning of this w:eek, as the letter says, at 11.30 A. 
M., the letter being your letter of January 21st~ 1926 f 

A. I did. 
Q. How did it com.e that you arranged for that 

settlement 1 
A. Well, I had been in confe,rence with Mr. 

Kuemmerle a.11 along and with Mr. Bloom and Mr. 
Barre.tit for a m.onth a.bout it, trying to get the 
siettlement ara.nged and finally arr:anged it with Mr. 

20 Barrett for that day. They said they would be all 
ready and I found I couLd be. all ready with those 
m•atters and I · so notified Mr. I{uemmerle and Mr. 
Bloom. 

Q. Had you previously talke id with Mr. l(uem-
merle as: to whether or not they would be ready to 
go through with this settlement before this date was 
selected1 

A. Yes. 
Q. Did you mention the particular date to him, or 

30 aren't you sure ,1 
A. Not until I sent him that letter of I think the 

sixtennth. 
Q. But he had told you to make arrangements for 

the settlement f 
A. Ye·s, sir. 

· Q. Did you go to the title company at th e time 
and place fixed for the settlement1 
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A. I did. 
Q. Was ~1:r. l{uemmerle there 1 
A. No, sir. 
Q. Anybody else there asrde from yourself repre-

senting either l{uemmerle or the l{uemmerle corpor-
1ation 1 

A. Well-
Q. Wh.o else were there at that time1 
A. There was Mr. Barrett of the. title compan: l O 

and myse1f. I am not sure whether ~r. I{~emmerle s 
son was there or whether I talked w1 th 1nm ove,r the 
'phone. I am not certain that he was present. I 
don't think he was. 

Q. Did the settlement go through on that date? 
A. No, sir. 
Q. Why not1 
A. WeH-

:M:r. Cole: If he knows. 

Q. Do you know, sir 1 . , 
A. I think I know. In th e first place, they didn t 

have the papers; that is, the agreements were not 
there signed, the durplica.te originals that I had de-
livered were not there. 

20 

The Court: That is the extension agTeements 1 

The Witness: That is the extension agreements ,. 
Whether they were an signed up .a~ that t~me . I 30 
couldn't say. I ha;d never seen them since un+.il this 
morning. Mr. Barr ·ett and myself made up the 
figures. He, wa~ all ready. His title co,mpany work 
had been arranged with him; that he would take ca.re 
of this for Mr. Fleisher. 
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Q. Were the funds there from Mr. Bloom's elient! 
Did he .have his funds there 1 

A .. I cannot say. 
Q. What was the date of this .1 

Mr. Cole: T'wenty-firs.t of January. 

Q. Twenty-first of January1 
A. No, it was the 22nd of January, Friday morn-

10 ing., the 22nd of J a.nuary, 11.30. I couldn't say 
whether the money was there. I didn't see j t. 

20 

Mr. Cole: Well, of course, the money w·as not 
there. The truth is it ·was not deposited until the 
23rd. What is the use of ·wasting time about thatf 

The Witne ,ss: I don't knovv about that. I know I 
was re,ady. Had done everything I was requested to 
do,; the work all realdy. 

Q. You say Kuemme ,rle did or did not appear at 
that time1 

A. Mr. I{uemmerle, Senior, did not, and I didn't 
have ,any communiciation with him that day. But 
I think : I talked with his son over the 'phone. I 
don't think his son was 1 personally present. I-Te may 
have come in before I left. I am not sure about 
that. 

Q. Now, aifteir that -d!ate did you aid vise either of 
30 th'e Kuemmerles or the corporation what had oc-

curred 1 Did you report to them 1 
A. I did to Mr. I{uemmerle's son. I don't think 

I talked with Mr. Kuemmerle, Senior. 
Q. When did you report1 
A. Well, that very day. I told Mr. I{uemmerle, 

Junior--
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Mr. Cole: I object to any conversation with the 
s'On. The ,def end ant corporation or th~ ,defendant 
company cannot be bound by a conversation between 
Mr. Moore .and the s,on. 

Nir. Washington: The son is the secretary and 
treasurer of the cmrupany. 

The Court: Secretary of the company, and 1'1:r. l O 
Kue ·mmerle is president and treasurer. 

Nir. vVa.shington: He is an officer of_ the · company 
and the father has admitted that he· discussed some 
deals with him -arud that he reported to him. 

The Court: I will permit it. 

Mr. Cole: Exception. 

Q. What did you tell him 1 . 
A. That the settlement was all ready; that we 

were just waiting for the extension_ agreement ;and 
the other papers I had sent to his fa ,ther to_ be 
brought in, and there was an additional depos-1t I 
think required over and above the fifty thousand 
dollars, a.pproxim .ating, with inte ·rest -and taxe~ and 
so on, about ten thousand dollars, as I recollect it. 

Q. Who was to, pa1y tha ,t money up 1 
A. Mr. I(uemmerle. 

20 

Q. Did he say anything about whether the.~-were 30 
ready with th.at money or whethe ·r they were not · '• 
ready with it1 . . 

A. Said that he didn't know anything about it; 
he would ha,ve-he said he would have to confer 
with hig father about it. 

Q. Did he say anything about where those papers 
were, the extension paipers that rwe,re to be exee-uted? 
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A. I idon 't recall that he did, no. 
Q. Did he ask you to give them to either him or 

his father? 
A. Oh, I had given them to his father before. I 

didn't have them in my possession. 
Q. You know that his father had them be.fore that 

time? 
A. I cannot say now-
Q. Don't let us get confused on the question 

1 O whether they were originals or ca.rbons. 
A. I can not say whether he sa~d he knew his 

father had them, no,, I cannot s1ay that. 
Q. You had given to the fa,ther carbons; that is 

so, isn't it? 
A. I had given Mr. I{uemm.erle, Senior, .a carbon 

copy of the original of this ·extension agreement, 
but the originals I delivered to Mr. Frank Bloom be-
fore the settlement. 

Q. Exactly. . You de:livered them to 1fr. Bloom in 
20 one of thos ,e letters that are in evidence? 

A. Yes. I may have delivered them to him per-
sona.Uy. He may have come in and got them. I 
don't know about that. I c,oukln 't recall. 

Q. What date did you say w.as fixed for the settle-
ment, 22nd ? 

A. 22nd of January laS't. 
Q. Now, when this settlement did not go through 

on the 22nd did you fix any new elate for settlement ? 
A. I can't remember any other dat e being fixed· . ' 3Q no•, Slr. 

Q. Did you ever discuss with Mr. I{uemm erle or 
with the son or with Mr. Bloom further da ,te for 
settlement? 

A. Well, I am very certain I did with the son and 
with 1fr. Bloom. 

Q. When diil you di8cuss them with the son, 
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A. vV ell, it wia.s subsequent · to the 22nd of Jan-
uary. I don't know the exact date. 

Q. About hoiw soon there,after1 
A. Well, certainly-tha ,t was on Friday. · Cer-

tainly by the following week I w.as urging the young 
man to .get the papers there and get the settl ement. 

Q. Now, what answer did he make to you 1 
A. Wen, he said that his father was sick, very 

sick, •and he w,as1 not able to1 sign :anything. 
Q. Did you discuss with him as to wher e th e 10 

papers were 1 Had he then received them ? 
A. I think he told me that they-that they wer e 

up at his father's house in Philadelphia; th at is 
this extension agreement. I don't know where th e 
other papers were. 

Q. T'hat is what I am referring to, the exten sion 
papers,. 

A. Yes, except what I had. 
Q. How long was the matter held o,pen without 

any further definite action? 20 
A. Just a minute. (Witness refers to papers.) I 

asked Mr. Barrett to return the original bond .and 
mortgage, the title policies that accompanied this 
mortgage, and the assignment, to me on the 22nd of 
February last. 

Q. Why ·did you do, thatt 
A. Sir? 
Q. Why did you do that? 

Mr. Cole: I object to it. It does not matter. Th e 30, 
trans.action w·as closed on February 10th. The 
money was withdra ,wn. 

:Mr. Washington: I withdraw that. 

The Witness:, Well, I was being assured--
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The Court: There is no question. 

1\1r. Cole: Well, if he w'ants to answer., lBt him 
answer. 

Q. Go ahead, sir. Answ ·er. 
A. I was being assured all the time the settlement 

was going _through. 
Q. Who assured you 1 

iO A. Well, Mr. Bloom and young I(uemmerle here. 
Q. They both seemed to think e.ven then--
A. As soon as he got around. That w'as all that 

was neees:sary-f or him to get out. 
Q. Do you kn0:w whether the IU1\l.<ls were finally 

withdrawn 1 
A. I don't know anything ·about that. I neve;r 

had anything to do with the funds ., no, sir. 
Q. Did you ever have any talk with Mr. I(uem-

. m~rle during the time that Mr. Bloom was handling 
20 this matter about othe,r a,gents working on it1 

Mr. Cole: I objec.t. 

Mr. Washington: I will withrdraw that. 

Cro S's-examination. 

By Mr. Cole: 

30 Q. Well, as late _as Fehru3:ry 22nd of this year 
you thought that tlus transac.t10n was still alive; did 
you1 

A. Y e,s; I was told s.o. 
Q. By whom,? 
A. By that young man sitting th :i M 

Bl 
· · ere ann r. 

oom .. 

0 
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Q. Mr. Bloom told you as late as February 22nd, 
192·6, that the matter of this mortgage , loan was still 
an open prop.os,ition, did he,1 

A. Wen, I can11.ot say that on the 22nd of Feb-
ruary, that exact date. 

Q. But you did say s.o, didn't you 1 
A. I did not. I said that I ha:d been assured from 

time to time that the loan w:as ,going through. 
Q. Well, now, that is impo-rtant. Was that ,after 

February 10th? 10 
, 

The Court: February 10th1 

Q. February 10th, when the money was with-
drawn 1 

A. Yes. 
Q. And Mr. Bloom told you that after February 

10th, didn't he1 
A. Yes. He S'a:id--
Q. Wait a moment. Don't argue with me, Mr. 20 

Moore. 
A. Wen, I will ten you what he said. 
Q. You be patient and anything I overlook Mr. 

Washington will ask you. But you didn't know 
e,ven as late .as Fehru .a.ry 27th this money had been 
withdrawn, did you 1 

A.I-
Q. Now, pardon me. Did you1 
A. Yes. I did not know about the money being 

withdrawn. I am wrong about that.. 30 
Q: Then you want to change that testimony 1 
A. Yeis. 
Q. What do you want to say about it now1 
A. W e.U, I rec.all since you have asked me that 

question that Mr. Bloom did tell me that Mr. 
Fleisher had taken the money out, but that he would 
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return the money and the settlement would o"o 
through whenever w·e were ready.· Now, he told ~e 
that. I remember th.at very distinctly. • 

Q. How long have you been solicitor of the Equit-
able Trust Company1 

A._ Well, I did the work for Jim H.ayes when he 
was _in France. I think that commenced just as soon 
as Jim Hayes w·ent to France, which wa.s in 1917 and 
have been doing it e.ver since. 

10 Q. You had th.is very mort.gage in your hands 
lodged ·with you at the Equitable Trust Company, t~ 
foreclose, didn't you 1 

A. Yes, sir. 
Q. So then you represented the Equitable Trust 

Company to collect this money1 
A. _ Yes, sir. 
Q. And you had threatened in a number of. lette.rs 

to Mr. Kuemmerle if the money was not forthcomino· 
you were going to foreclose 1 ° 

20 A. I cannot say how many letters, but I had 
threatened. 

Q. Well, some, anyhow 1 
' A. Yes. 

~- N-01w, when you wrote that letter in which _ you 
said there would be a settlement, I think on the 21st 
day of January-- · 

A. I never said the 21st. 
Q. Sure a.bout that 1 
A. Yes, absolutely certain. 

30 g. When Y?U sent that letter on Jan.nary 21st •111 
v~h1ch you saJ;d there w·as going to be a settlement 
did you know at that time that the money was not 
on deposit1 

A. No, sir. 
Q. Did you think it was1 

. A. Well, n?w, I don't recall anything about kno~-
1ng whether 1t--was on depo-sit or no,t, 
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Q. Did you know the ,re could not be a settlement 
without the fifty thousand dollars w:as there 1 

A. I did. 
Q. Then if you knew there could not be a settle-

ment if the money was not there, why did you fix 
F 'ri-da;y for a settlement 1 

A. Well, I assum .ed the money: would be there. 
Q. Upon what -did you base tha.t assumption l 
A. Why, upon the fact that Mr. I{uemmerle had 

told you that he had obtained the loan through 10 
Bloom and they had granted the loan. 

Q. Then you thought the money would be tberei 
A. Yes. 
Q. Did you ask Mr. Bloom about; it 1 
A. No, but I notified him three or four days. On 

the sixteenth of January I notified all of them tha.t 
the settlement would take place on the 22nd.. That 
was nearly a w·eek in .advance. I assumed they would 
have the money there. 

Q. What time in Decembet was it that Mr. Bloom 20 
told you that he had this money1 

A. Well, I received that information from Mr. 
Kuemmerle. 

Q. What time in December 1 
A. Well, it was before Christmas. 
Q. It was after the fifteenth, then, was it 1 
A. I would think so; yes sir. 
Q. Now, the original and duplicate extcnsif,t1 

·agre •ements that have been offered in evidence were 
sent by you or handed by you to Mr. Bloom? 30 

A. Yes, s1ir. 
Q. Is that correct 1 
A. IUght. 
Q. Now, you -observed that they were not acknowl-

edged I think until the 22nd of January, did you? 
At least, the certificate of the prothonotary is n~t 
until the 22nd. 



10 

20 

Clark Barrett-Dire .ct 

~- . I haven't looked at it in that respect. ( Ex-
amnung paper) 22nd day of January; yes, sir; 22nd 
of January. 

Q. Now, that mortgage w·as finally paid offl 
A. I think it was paid off, yes, last summer. 
Q. Do you recall through whom 1 
A. You m.ean who brokered it 1 
Q. Ye,s,. 
A. Richard P. Bloom and Company. 
Q. Do you know wha ,t company took it over1 
A. Well, yes. I~ was the-I think it was the 

Equitable Life .A.ssurance Socie,t.y ·of Now York City, 
as I recollect it. 

Q. Did you actually file the bill to foreclose this 
mortgage 1 

A. No, sir. 

(Witness excused.) 

CLARK BARRE;T"I', recalled. 

Re-examination. 

By Mr. Washington: 

Q. Now, did you receive any. direct communica-
tions from Fleisher with reference to ma:king s.ettle-

30 ment in this matter1 
A. I did. 
Q. When did you, receive instructions from him 1 
A. The first directi letter I received from him was 

· under January 16th, 1926. · 
Q. Ha,ve you that letter here ,1 

·~ A. (Witness produces ' -a lette ,r consisting of two 
pages.) 
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Q. This is the original letter 1 
A. That is the original letter, yes. 

Mr. Washington: I ask that it be marked for 
identification (The paper referred to is marked as 
an exhibit for the plaintiff for identification P13.) 

Mr. Cole: I have no objection to offering iij in 
evidence. 

(P13 received in e-vidence.) 

Q. A settlement did not take place on , January 
221 

A. It did not. 
Q. Were the funds there at that time or not 1 
A. The funds were not there until the following 

m-o-rn1ng. 

10 

Q. On January 22 was there any date selected for 
a new settlement 1 Was there any continuance 1 40 

A. No; be:0ause I had told Mr. Moore that I would 
personally handle the matter; when they g~ot together 
I would handle it for them. 

Q. You were all ready1 
A. Yes. 
Q. ~Then thei funds came in the next day was Mr. 

Moore notified 1 
A. Yes. 
Q. Was any new -date selected 1 
A. N,ot to my knowledge. 30 

Mr. Washington: Cross -,examine. 

Mr. Co-le: That is all. 

(Witness excused.) 

PLAINT .iF'F RESTS. 
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DEFENDANT'S CASE. 

HARRY KuEMMERLB, the defendant called as a wit-
ness in his own behalf, being swor~, was examined 
and testified as follows .: 

Direct examination. 

By Mr. Cole: 

Q. You are the son of Mr. Kuemmerle, the de-
fendant? 

A. I am. 
Q. I show you an envelope marked Exhibit D6 

?'11d ask you if you had .anything to do with mail-
ing that envelope? 
. A. es, sir~ I mailed that to my father wi t:h two 

:20 extension agreements. . 
Q. The bvo aigreements that have heen offered in 

evidence? 
A. Yes, sir. 
Q. From whom drd you receive them? 
A. Mr. Frank Bloom.. 
Q. And where did he hand them to you? 
A. In the office, 2 North North Carolina Avenue. 
Q. At th~t time was your f.athe:r in Atlanti0 City? 
A. No, sir; he was not. He, had just left . 

. _,30 Q. Where w!as he? 
A. He was on the train. I imagine it was about 

three o'clock on a F'riday. 
Q. How long ha1d he been gone when Mr. Bloom 

brought those in? 
A. I im.a.gine about an hour or so. 
Q. About ho•w long was it after you mailed them 

before you s.aw them. a.g1ain, if you can re,me,mher? 

• 
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A. I don't think I saw them until my father 
brought them back from Philadelphia. 

Q. And about when was that? 
A. I guess around the fifteenth of March. 

1\tfr. Cole: Cross-e,xamine. 

Mr. Washington: No questions. 

(Witness excused.) 

Mr. Cole: There are one or two papers n1arked 
for identi:fi;cation. 

Nir. Washington: I am willing they be marked in 
evidenc.e. (D4 for identifica~ion· received in evi-
dence.) 

DEFENDANT ' RESTS. 

(Mr. Washington opened the plaintiff's case to the 
jury.) 

(:l\ir. Cole summed up for the defendant.) 

(Nfr. ""\V1ashington summed up for the plaintiff.) 

10 

20 

30 
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COURT'S CHARGE TO THE JURY. 

SooY, J.: 
Ladies and gentlemen of the jury: The 

plaintiff, Frank Bloom, seeks to recover fr01n the 
defendant certain commissions and ,damages ·which 

1 
O he alleges he received by reason of the failure of the 

. defendant to carry out a contra.ct, the · commissions 
being based; on a verbal agreement between Mr. 
I~ue·mmerle representing the- I(uemmerle Corpo,r:a-
tion, and the plaintiff. 

As I understand the a.greem.ent of counsel at the 
begim1ing of the suit, it w.as stipulated that Jvir. 
I(uemmerle in all hiS' transactions w·as acting for 
the K1:1-e~e -rle Corpor:ation, and I assume, there-
fore, that 1£ there is a ve~dict it should be against 

20 
the Kuemmerle Corporation and not against Mr. 
Kuemmerle personally; that is, if you should find 
a verdict for the plaintiff it wou1d be ·ag,ainst the de-
fendant Kuemmerle Corporation. 

Mr. Bloom claims that the verbal a,greement be;.. 
tween Mr. I(uemmerle and himself was first started 
over at the Atlantic City National Bank, and that 
certain conversations which you will remember took 
place there, the sum and substance o-f them being 
that Mr. I(uemmerle wanted fifty thous 1and doUars 

30 
and that Mr. Bloom said he thought he could get it 

· · for him. They both ·agree that at that time Mr. 
Kuemmerle said there w.as no-t any exclusive agenc.y 
placed with Mr. Bloom, but that there were othe ·r 
real estate agents vtorking on it and that the firs,t 
m-an who a;ctually got the money and made the 
settlement would get the commission. 

Acco~ding to the plaintiff's testimony, in other 
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words according to Mr. Bloom, he went out and 
·worked under that agreement and subsequently ob-
tained from a m.an1 by the name of Penrose Fleisher 
an -agreement from him that he would lend the 
money to the defendant co-rporation, the Kuemmerle 
Corporation; that he ·went to the I(uemmerle Coi-
poration with that information and according _ to 
his story and his testimony Mr. I(uemmerle acting 
for the co14poration told him that the loan was his 
and that he would cam off the other real estate I 0 
agents. 

On the othe·r hand, Mr. I{uemmerle denies that 
and he says that the agreement they first made was 
the agreement that they w·ent through with up un-
til the end and up until the termination of the re-
lations betwe ·en the parties. 

The case is purely a question of fact and it has 
been ably presented by counsel on both sides. hoth 
in the production of their testimony and in their 
argument; so that you have the testimony before 20 
you and you must deal with it subject to only one or 
two propositions of law that I thinlc of, and, of 
course ,, the- first is that the burden -of pro ,ving the 
allegations

1 
of the complaint is on the ,plaintiff; that 

it, he must satisfy you by the greater weight o.f 
evidence that he is entitled to recover these -com-
mis1sions under the 1agreem .ent as he has testified to. 

The S'econd proposition of law as I see it is that 
if you find that the pLaintiff is entitled to re-cover he 
would not only be entitled to reco,ver the amount of 30 
the commis 1s1ion as agreed on together with intere ·st 
fro~ February 10, 1926, but he would be entitled to 
recover the damages he may have proved to you he 
sustained by reason o.f the non -performance of the 
agreement to pay those 0ommissions on the part of 
the defendant. 
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He alleges that those diain.ages that he . sustained 
by reason of the non-performance of the agreement 
on the part of the defendant was the payment of 
!$150 which he. was compelled to lay out for interest 
and some other expenses. You will remember what . 
the testimony in that respect is. 

There is one other proposition of laiw that I want 
to cli1arge you, and that is that the :plaintiff in this 
case cannot be charg ~ed with any failure that may 

10 have arisen if there was such a failure on the part of 
the l(uemmerle Corporation to execute any papers 
which m:ay have been necessary for them to execute ,. 

If yol~ find th :at in accordance with the agreement 
Mr. Bloom did produce this money and that it was 
ready\ for the Kuemmerle Corporation and that it 
was produced under an agreement that they -would 
pay, ,a;s testified to by the plaintiff, then your verdict 
would be in favor of the plaintiff and against the 
defendant rfor su0h sum as you find the plaintiff is 

20 entitled to for commissions, which it is undisputed 
amount to $1600 together with interest from Feb-
ruary 26, 1926, plus the dam,age I have spoken to 
you about. , 

If you find in favor o.f the defendant against the . 
plaintiff, then your ve~dict will be for no cause of 
action. 

(The jury retired ;.) 

30 Mr. Cole: I except to the Court's permitting the 
jury to find the dam.a.ges or anything in excess. of 
the commission. · 

I except also to the Court's charging the jury . 
that the plaintiff could recover notwithstanding the 
failure of the defendant corporation to execute the 
papers; because this would allow the jury to find 

I > 
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for the plai1?,tiff in spite of the fact that the pr ef3ident 
of the corporation was ill and could not execute tho 
agreement, and that it was while he was sio s.ick that 
the plaintiff principal voided the contract by with-
dra ,wing the money. 

EXHIBIT P2. 

FRANI( J. BLOOJ\!I CO. 
REALTOR 

22 S. Pennsylvania Avenue 
Atlantic City, N. J. 

Marine 1769 

Mr. Harry I(uemmerle, 
2 N. N. Carolina Ave., 
City. 
Dear Harrv: 

January 12, 1926. 

Mr. Charl~s Moor e of the Equitable communica ,ted 
with me this morning to inform me that the ti tie 
policy haid arrived from Flortda, having been exe-
cuted by Charlie Myers, and that he was ready for 
settlem .ent. 
This afternoon he called again and asked me when 
settlement ~ould be made, and I informed him that 
forty-eight hours from the time notice was given, 

10 

20 

s~ttlement co_uld be made. . ,. . · 
30 under the circumstances, I am awaiting your in-

structions to order the funds fo,rw·arded. 

FJB H 

Yours very truly, 
FRANK J. BLOO1f qO.,. 

Frank J. Bloom, 
President. 
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EXHIBIT P3. 

FRANK: J-. BLOOM CO. 
REALTOR 

22 S. Pennsylvania Avenue 
Atlantic City, N. J. 

, Ma;rine 1769 

10 Mr. Harry Kuemmerle, 
2 N. N. Carolina Ave., 
City. 
Dear Harry: 

January 21, 1926. 

wish to inform you that I have this A. 11. for-
warded to 1\1:r. Fle ,isher the, two, mortgage extension 
:a,greemBnts to be executed by the assignees of the 
mortgage. On account of the fact that these were 
not delivered to m.e until today, it was naturally im-
possible to have forwarded them sooner for the Stig-

20 natures required; howeve ,r, this is being done in this 
siame mail, and Mr. Fleisher will inform rne by 
'phone in the next day or two what time settlement 
shall be .made. 
In any event he will forward th ese papers to:gether 
with check, which shall bear interest from the date 
of the delivery at the South Jersey Title ,and Finance 
Company, which should be either Siaturda ,y or Mon-
day, with a slight possibility of still be,ing com-
pleted tomorro,w Friday. 

30_ When the e,xtension agre ·ement returns, it will have 
to be executed by your Corporation, the pro per of-
ficers, etc. and I ;presume your seals and secretary 
are handy for this purpos ,e. 
Let me, also bring to your .attention the fact that 
there will be accummu1ated interest due on the first 
mortgage, as well as the fact that all taxes must he 
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paid up until December 31, 1925, as well as other 
expenses such as commis 1srion, etc. I natur 1ally con-
clude that you are · cognizant of this. fact, but merely 
as a good business practice am bringing these points 
to your a,tten tion. 
Under the circumstances., it is naturally desi1ia,ble 
that you ,and I keep in close t,ouch with e.ach other 
for the next few days, as it is. desirable to avoid any 
del,ay in settlement ' after the check arrives:. 

Yours very truly, I 0 
$1,836 72/100 FRANK J. BLOOM- CO., 

Frank J. Bloom, 
FJB H President. 

EXffiBIT P4. 

F 1RANI{ J. BLOOM CO. 
Real Esta ,te-MORTGAGES-Insrurance 20 

22 S. Pennsylvania Avenue 
Atlantic City, N. J. 

M1arine 1769 

Mr. Harry Kuemmerle, 
3 N. N. Carolina Ave., 
Oity. 
Dear Harry: 

April 23, 1926. 

You will re,m.embe•D the fa.ct that the mortgag e of 
$50,000. which I placed 1and had the fund waiting () 
for s.everal w·e~ks for you w.as not settled, which was 
due to the fact of your illness and the impossibilit y 
of m.y client to hold the money f OT .a longer period 
than two weeks without any prospect of early settle-
ment. 
I 8\fil o1bliged to inform you th1at I expect to be re-
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compens 1ed for the service in placing this mortgage 
as well as lost interest which I assumed to mv client. 
I would like to talk the matter over with 3rou ,and 
reach a settlement in the matter. 

Yours very truly, 
FRANK J. BLOOM CO1\1P ANY, 

Frank J. Bloom, 
F JB H President. 

EXHIBIT P5. 

Mr. Harry Kuemmerle, Jr., 
#3 N. N. Carolina Ave·., 
City. 
De,ar Mr. Kuemmerle: 

February 26, 1926. 

I spoke with Mr. l\1oore this afternoon relative to 
20 the mortg,a.ge, and he informed m.e that he was very 

sorry that he w.as oblig ·ed to proceed with the fore-
closure; but that he could stop it at any time that 
we were in a position to clear up the matter. 
This, I am aifriaid, may have a very unsatisfactory 
impression on a prospective assignee or purchaser of 
a new m•ortgage; but in any e,vent, I am informing 
you that I w:as he,lpless to rest:vain him from so 
proceeding. 
I did inform him, however, that we could handle the 

30 matte •r as soon as your Father was in a position to 
enter into f¥ial ne,goti1ations in the m.atter. 

Yours very truly, 
FRANK J. BLOOM COMPANY, 

F JB H President. 

' . 
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EXHIBIT P6. 

FRANK J. BLOOM CO. 
REALTOR 

22 S. Pennsylvania Avenue 
Atlantic City, N. J. 

99 

Marine 1769 
December 15, 1925. 10 

Kuemmerle Corporation, 
1203 Comme,rce St., 
City. 

Attention Mr. Harry I{uemmerle, President 
Dear Harry: 
:TI am pleased to ,advise that Mr. Penrose Fleisher, of 
Philadelphia has .agre,ed to take an Assignment of 
the firs.t mortgage in the amount oif $50,000. •On the 
Frede ,rick Apiartments owned by the Kuemmerle 
Corpor.ation and situate Northwest corner Commerce 20 
and North Carolina Avenues, Atlantic City, N. J. 
It being undeTstood tha:t Mr. Fleisher's Client is to 
take an Assignment o.f the present first mortg;age, 
Assignment of the present title policy ,and AsS!ign-
ment of full fire insurance which sha11 be in no less 
amount than $50,000. 
It is further understood that should this mortgage 
extension be for a period of four ye1ar.s, that the 
commission, exclusive orf any conveyancing expenses, 
re,cording, etc. shall be $1600. Should a, three-year ex- 30 
tension be accepted a commission of $1500 would be 
charged. }\,fr. Fleisher has been informed of the desire 
for early settlement, with the understan :ding that the 
money is expected within the next two weeks. 
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Trusting that this arT1a.ngement is entirely satis-
factory to you, we are, 

Yours very truly, 
FRANK J. BLOOJ\[ CO., 

FJB H President. 
I hereby .ace,pt the above proposition on behalf of 

the I(uemmerle Corporation. 

EXHIBIT PS. 

1Ir. Cl1ark Barrett, 
South Jersey Title Co., 
Atlantic City, N. J. 
Dear Mr. Barrett: 

January 16, 1926. 

Here 1wi th is copy of a letter I 
20 .am this day sending to Mr. Fr"ank J. Bloom. in the 

I(uemmerle mortgage mia.tter, which is self-explana-
tory. 

W-Enc. 
Very truly yours, 

EXHIBIT P9. 

30 January 16, 1926. 
Mr. Harry Kuemmerle, 
·North Carolina & Commerce Avs., 
·Atlantic City, N. J. 
Dear Sir: 

Herewith copy of .a letter I am sending to 
J\!fr. Frank J. Bloom concerning the assignment of 
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the $50,000 mortgage .against the Alcazar Apart-
ments from the Equitable Trust Co,mpany to Eleanor 
F. Riesman and Margaret F. Sloss, Truste ·es. Please 
note· that the settlement is Friday, the 22nd inst. at 
-the South Jersey Title Co., at, 11.30 A. M. 

Herewith is Decla ,r:ation-N o Offset for execu-
tion and acknowledgment on the 1part of the Kuem-
merle Corporation. Please have this properly exe:-
cu ted and acknoiwledged and return to me as quickly 
as possible. 

Very truly yours, 
CSM/ W-Enclosure:s. 

EXHIBIT Pl0. 

January 16, 1926. 
Mr. Frank J. Bloom, 

10 

22 S. Pennsylvania Ave., 20 
Atlantic City, N. J. 
Dear Mr. Bloom.: 

I have arranged with Mr. Clark Barrett of the 
South Jersey Title Company for settlement jn the 
I{ue.mmerle $50,000 mortgage . matter for Friday, the 
22nd inst., .a,t 11.30 A. M. 

There is1 not any fire insurance in the po~sessio_n 
of the Equitable T'rust Company accompanymg this 
mortgage. The mortg ~age calls for fire insurance in 
the sum of $50,000. If your client ex,aets fire in- 30 
suranee -, it will have to be taken care of through 
arrangement with Mt. Kuemmerle. 

I will prepare the following papers: 
Assignment orf Mortgage from Equitable Trust Co. 
to Eleanor F. Riesm .an and :1'Iarga.ret F. Sloss, 
Trustees. 
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Declaration-no offset from the I(uemmerle Corpor-
ation, owner of the premises. 
Ex ;tension agreement for five years between I(ue ,m~ 
merle Corporation and Eleanor F. Riesman and 
Margaret F. Sloss 1, Trustees. 

I will also secure assignment of the title policy 
fro ,m the Equitable Trust Company. Mr. Barrett 
will have se•arch prepared showing assignments and 

l O rele.a.ses with respect to this mortga 1ge, and also 
conveyances from the date of the mortgage. I will 
secure a tax search from the Tax Collector of At-
lantic City. If you think of anything else that would 
be re-quired for the settlement, please ·1et me know. 

20 

Very truly yours, 
CSM/W 

EXI-IIBIT Pll. 

l\1:r. Harry I(uemmerle, 
North Carolina & Commerce A vs., 
Atlantic City, N. J. 
De,ar Mr. I{uemmerle: 

January 19, 1926. 

Herewith iR reRolution which should be· ad.opted 
by your Board or Directors for the purpose of 
authorizing the officers of the I(uemmerle Corpo~a-

30 tion to execute, acknowledge and rleliver the T£xten-
sion Agreement with Eleanor F. Riesman and Mar-
. garet F. Sloss, Trustees, in re $50,000 mortgage on 
your property at North Caro lina and Commerce Ave-
nue ,s, this city. Please have the resolution adopted 
by your Board of Directors, and then have Mr. 
Peart, your Secre ,tary, certify tot the enclosed or-iginal 
copy of the resolution, a,t.taching the seal of tbe cor-
poration and properly filling in the blank dates 1• 
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There is also enclosed a copy of the propo ·s~d Ex-
!te;nsion Agreem .ent between the I(uemmerle Cor-
poration and Eleanor F1. Riesman and J\fargaret F. 
Sloss, Trustees, as to the extension of tjme of pay-
ment of this mortgage. The tiwo original copies of 
this Extension Agre ,ement are still in my pos,session, 
and I will kee·p them here until they are executed. 
Kindly return the enclosed copy to me after you 
have finished with same. One of the originals wi11 
be delivered to you after the execution. I 0 

Please bear in mind that the settlement in this 
matter is Friday of this week, at 11.30 A. J'.vf. at the 
South Jersey Title Company. 

Very truly yours, 
CSM/W*Enclosures i. 

EXI-IIBIT Pl2. 

Mr. ],rank J. Bloom, 
22 S. Pennsylvania A venue 1, 

Atlantic City, N. J. 
Dear Mr. Bloom: 

J 1anuary 21, 1926. 

As requested, herewith propos .ed fo,rm of Exten-
sion Agreement in duplicate between Ele 1anor F. 
Rie,sn1an and M-argaret F. Sloss, Trustees, and I(uem-
merle Corporation, relative to $50,000 mortga.g 'e 
covering the Frederick Apartments, this city . 

Se•ttlemen t is arranged at the South J e,rsey Title 
Company with Mr. Barrett on Frida y morning of 
this week, at 11.30 A. M. 

Your clients, Riesman 1 and Sloss, should' sign both 
copie,s of the enclosed agreement, a sthey should be 
execute.a in duplicate originals, and their acknowl-

20 

, 

30 
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edgments to both copies should be taken. If the ac-
kno ,wledgments are taken before som.eone in Pennsyl-
vania who is authorized to t,ake acknowledgments to 
deeds in that State, there must also be atta .ched to 
each copy of the enc.losed acknowledgment a certifi-
oate of the Prothonotary of Philadelphi 1a County that 
the officer before whom the acknowledgments we,re 
taken was authorized to take such acknowledgn1ents, 
and that the Prothonot 1ary know ·s the signature of 

l O the officer. 

20 

CS1YI/ W-Enc. 
Very truly yours ,, 

EXHIBIT P13. 

HOT 'EL ST. JAMES ANNEX 
1218 Walnut St. 

Walnut and Thirteenth Sts. 

Philadelphi ,a, 
South Jersey Title Co. 

Atlantic City. • 
Gentlemen: 

January 16, 1926. 

Relative to the Fre,deriek Apartment's mortgage 
of $50,000 purchased through Mr . Fr ·ank J. 
Bloom., I desire to say that a check will be mailed to 
you, on Thursday, next 21st 1\!Iarch. 

The mortgag'e is to be made in the names of 
JO Eleanor F. Riesm !an & Margaret F. Sloss, Trustees .; 

and the T'itle is to be brought down to date-I w:ould 
pref er if the interest ,vas paid quarterly; if no,t, 
semi-annual will be acceptable-Checks to be m1ailed 
to the Trus ,tees care of Penro8e Fleisher, 1218 Wal-
nut St. Philade ,lphia. . 

Yours truly, 
Penro •s1e Fleisher. 
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EXHIBIT D4. 

Penrose · Fleisher, Esq.; 
The St. J 1ames Annex, 
P.hiladelphia, Pa. 

January 27, 1926. 

Dear Mr. Fleishe ·r: . . . 8, d . I() 
Mr. Kuemmerle has been seriously ill since rrn a_y 

· - d · rovement 1s 
of last week, al~h?ugh tdo .~Y: a: r:/ that we will 
noted in his condition; an 1 is 01) two 
complete the settlem.:nt _in the next da;y or 
thr ·ough his son in this 01 ty. f th ' d · th rooTeSS O e You are · naturally intereste int t~ p I .feel obliged 
settlement, and •as your represen a ive, . 

. t· with this delay on account of his to acqua1n you 

illness. t t mplete the settlement with~n the 
I fully£ expdec o n~do when completed, will so . advise 20 next . ew ays a . , 

you. y ourS' very truly, 
FRANI{ J. BLOOJ\'1 CO., 

FJB H President. 

30 
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EXHIBIT D5. 

HOT·EL ST. JAMES ANNEX 
W a.lnut and Thirteenth Sts. 

PHILADELP ·HIA 

Mr. Frank J. , Bloom, 
Atlantic City. 

IO My Dear Mr. ·Bloom: 

·· Dec. 19 / 2f>. 

Your favor of the 15 inst. relative · to, the I{uem-
merle mortg:age is satisfactory the·re is only one •ad-
ditional propositiqn I desire tor make; & :that is: that 
the inte~est on the mortgage be paid quarlerly,-
also advise me through which of the '·T'itle Co.·'s the 
papers are being * • * •noon 
-. today~& no doubt will be in their possession to-
morro :w morning-

ZO Trusting their will be no further obstacles to settle-
ment I am Yours very truly 

.Penrose Fleisher 

EXHIBIT D7. 

I{uemmerle Corpor.ation, 
1203 Commerc ,e St., 

30 City. 

December 15, 1925. 

Attention Mr. H,arry I{uemm.erle, President 
Dear Harry: 
I am pleased to advise that 11:r. Penrose Fleisher of 
Philadelphia has agreed to take an Assignment of 
the first mortgage in the amount of $50,000. on the 
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Frederick Apartments owned by the Kuemmerle 
Corporation and situate N:orthwest corner Com-
merce and North Carolina 'Avenues, Atlantic City, 
N. J. 
It being understood tha ,t Mr. Fleisher's client is to 
take an Assignment of the present first mortgage ·, 
Assignment of the present title policy and Assign-
ment of full fire insurance which shall be in no less 
amount than $50,000. 
Itj is · further understood that should this mortgage 10 
extension be desired for three years, that the com-
mission, exclusive of any conveyancing expenses, 
recording, etc. shall be three per cent; and! that 
should the extension be desired for five years, that 
the commission shaH be three and one-half per cent. 
Mr. Fleisher has been informed of the desire for 
early settlement, with the understanding that the 
money is expected within the next two weeks. 
Trusting that this arrangement is entirely satisfac-
tory to you, we are, 20 

Yours very truly, 
F·RANK J. BLOOM CO., 

FJB H President. 
I hereby accept the above proposition on behalf 

of the Kuemmerle Corporation. 

30 
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108 Opinion 

OPINION. 

(Filed , October 27, 1927.) 

NE"\V JERSEY SUPREJ\1E COUR11. 
No. 21. J\ifAY TERM, 1927. 

FRANK J. BLOOM COMPANY I 
Plain .tiff-Respo1id ent: 

v. 
HARRY I{ UEMMERLE, et als.,) 

_ Def enda .nts-App ella.nts. 

On Appeal. 

(Argued J\1ay 4, 1927. D·ecided October 27th 
1927.) , 

Before GuMMEHI<J, Chief Justice, andi JusTICES 
BLACK and LLOYD. 

For the Appellants: J\1EssRs. COLE AND CoLE 
For the Respondents· ]\.-r 1~ LEE F ,17 • • J.. -1 • • vv ASHINGTON. 

PER GURIAM: 

This suit was brouo·ht to recover tl f 
$1 60 . . 0 · 1e sum o 
. ' 0.00 co:11m1ss1ons alleged to be due for procur-
ing a loan_ 111 the sum of $50,000.00 to be used to 
take an assignment of a morto·ag·e the11 held .. . t 

· <:::> . , agmns 

' ' 
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i.he property of the defendants, and a further sum 
of $150.00 interest on the $50,000.00 and interest on 
the sum of $1)600.00. 

,The trial resulted in a verdict for the plaintiff 
for $1,836.72. The defendant appealed and! fikd 
seven grounds of appeal, only two of which are 
argued in the appellants' brief, viz., the sixth and 
_seventh. We find no error, except in the amount of 
damages. There is nothing in the case to show that 
the plaintiff was under any legal obligation to pay l O 
the lender the interest sued for. Nor is 1 hlffe · anv-
thing to show that the defendants agreed to pay i~-
terest by way of damages for a breach of their 
agreement to accept the loan of $50,000.00. Bu e a~ 
we find the only question ·with respect to vYhich the 
verdict is wrong is the amount of the verdict which 
is separable. The jury having settled the question 
of liability upon sufficient evidence, the judgment 
will be affirmed for $1,600.00 under the case of 
Ropinson v. Payne, 99 N. J. L-. 141. 20 

The judgment of the Atlantic County Circuit · 
Court will be affirmed for $1,600.00. 

30 



Rule for judgment 

RULE, FOR JUD-GMEN'l,. 

NEW JERSEY SUPRE -1'1E COUR'I\ 
OCTOBER TER:M, 1927. 

Io FRANK J. BLOOM COMPANY,\ 
a corporation, etc., t 

Plai,rntiff-Respondent, 
V. 

HARRY KUEMMERLE and 
KUEMMERLE CORPORATION' 

a corporation, etc., 
Def endarnts-Appellan.ts. 

On A ppea.1 from 
Atlantic Circuit. 

Order on Affirmance 
of Judgment. 

ZO This cause having been duly argued at the May 
Term, 19,27, of this Court, by Clarence L. Cole·, of 
counsel for the appellant, Kuemmerle Corporation, 
and Lee F. Washington, of counsel for the respon-
dent, and the Court having conside ·red the same, 
and finding no error in the record or proceedings 
in the Atlantic County Circuit Court as to a part 
of said judgment: 

It is thereupon, on this sixteenth day of Decem-
. per, in the year of our Lord one, thousand nine hun-

30 dred and twenty-seven, ordered and adjudged that 
the judgment of the Atlantic County Circuit Court, 
removed by the a ppea1 in this cause ·, be affirmed to 
the extent of $1,600.00, and that the record be re-
mitted to said Circuit Court to be proceeded with 

I 

' 

Notice of ·A-ppea:z an.d Groimds 

in accordance with this judgment and the practice 
of said Court. 
Entered Dec. 15, 1927. 

On motion of 
LEE F. WASHINGTON, 

Attorney for Responden.t. 

NOTICE OF APPEAL AND GROUNDS. 

(Filed December 20, 1927.) 

NEW JERSEY SUPRE:IYIE COUR,T. 

·10 

FRANK J. BLOOM COMPANY, 
a corporation, etc., 

Plaintiff-Respond ent, 
v. 

On Appeal from 20·:: 

HARRY KuEMMERLE and 
KUEMMERLE CORPORATION' 

. a corporation, etc., 
Def endants-App ellan.ts. 

Atlantic Circuit.' 
Notice of Appeal ·. 

and Grounds. · 

To the within -na.m ed R espond ent and L ee F. Wash-
ington, Esq., Attorn ey: 30 

N,otice that Kuemmerle Cor.poration, a corprn;a- · 
tio1{ of the State of New Jersey, a ppea1s from . the . 
whole of the judgment rendered by the New Jersey . 
Supreme Court on appeal from the Atlantic County 
Circuit Court to the Court of Errors and Appeals, 
on the following grounds: 



11'2 N otfr:e of A ppea.l a.1id Groit1ids 

1. Becaus~ the Supreme Court affirmed -the judg-
ment when 1t should have reversed it. -

2. Because there was no power hi the Supreme 
C_ourt to affirm the judgment on appe~l fbr a sum 
~1fferent from that found by the jury when its fuid-
1ng was based, according to the judgment o.f the 
Supre_me Court, upon an error of law admittedly 
comm1 tted by the trial Court. 

IO CoLE & C'oLE, 

20 

30 

Attorneys of Def enda~its-
Appellants. 

MacCrellish & Quigley Co., Printers, Trenton, N. J. 

NEW JERSEY 

Court of Errors and Appeals· 

F RA~K J. BLOOM COMPANY, a 
Corporation, etc., 
Plaintiff-Respondent, 

vs. 
K UEMMERLE CORPORATION, a 

Corporation, etc., 
Defendant-Appellant. 

On Appea l From 
Supreme Court. 

RESPONDENTS' BRIEF 
STATEMENT. 

Respondent corporation sued to recover certain sums 
which it claimed to be due it for services in negotiating 
a mortga ge loan of $50,000. It claimed, in its complaint 
( Case, pages 2-4) , to be entitled to $1,600 for commis-
sions, plus interest thereon from February 10, 1926 
( Case, p. 3, par. 5), together with $150.00 which it had 
made good to the depositor of such funds, plus interest 
thereon from February 10, 1926. (Case, p. 4, par. 6.) 

The jury brought in a verdict in favor of respondent, 
and against appellant, . Kuemmerle Corporation, for all 
sums claimed by respondent. Appellant then appealed to 
the Supreme Court, which affirmed the judgment of the 
Circuit Court, but only to the extent of $1,600. Appel-
lant has now appealed from said judgment of affirmance 
of the Supreme Court, which brings the matter of said . 
Supreme Court judgment before this Court. 
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ARGUMENT. 
I. 

Grounds of Appeal Not Briefed. 
Appellant, be£ ore the Supreme Court, originally as-

signed seven grounds of appeal '( Case, pages 12-13). 
In its brief before said Court, however, it argued only 
the sixth and seventh of said grounds. We are there-
fore assuming that the first five of s-aid grounds of ap-
peal were abandoned, and we accordingly do not com-
ment on such first five grounds. 

Manda v_. U.S. Express Co.1 85 N. J. L., 720. 
Wieson v. Autoniobile Ins. Co.1 126 Atl., 652; 

2 N. J. Misc. R., 1129. 
Kelleher v. Borden 1s Milk Co.1 128 Atl., 866; 

3 N. J. Misc. R., 522. 

II. 
The Sixth Groun·d of Appeal. 

The sixth ground of appeal ( Case, p. 13), was as f al-
lows: 

"6. The Court erroneously permitted the jury to find 
damages against the defendant upon the theory of a 
breach of contract; at most defendant being liable only 
for what he agreed to pay with interest." 

Before the Supreme Court appellant briefed said ex-
ception under the following caption: "It was error to 
permit the jury to find a verdict for any sum in excess 
of the alleged commission of $1,600 with interest." 
Said brief, on said point, concluded: "Manifestly, the 
verdict is in excess of the amount due respondent. The 
judgment thereon is without warrant and should be re-
versed." 

Before the Supreme Court, the respondent contended 
that there should be no reversal but argued in its brief 
before said Court as follows: 

3 

"Btit even if appellant should be held to be now en-
titled to be heard as to its sixth objection ( which we 
deny) and even if this Court . should further feel that 
clear error was committed belpw with respect to such 
objection, the proper course to be here adopted would 
not be to now flatly reverse, but to reverse unless re-
spondent within a stated time elect to enter a remittitur 
as to the $150.00, plus interest, complained of, and per-
mit respondent to elect to enter such remittitur or take 
a new trial. Price v. Cerclieo1 135 Atl., 660." 

The Supreme Court, evidently assuming from the 
foregoing statement in respondent's brief that respondent 
preferred to have the judgment stand only as to the 
$1,600, rather than have the expense of a new trial, 
flatly affirmed said judgment to the extent of $1,600. 
Respondent thereupon entered an order affirming said 
judgment to the extent of $1,600. Respondent is still 
content to abide by said judgment of affirmance, and 
has taken no appeal therefrom. 

Appellant, in its new brief, before this Court, argues 
that the Supreme Court should have reversed the judg-
ment of the Circuit Court and ordered a new trial, 
insisting that the Supreme -Court had no power to take 
the course which it , did. Respondent contends that the 
power of the Supreme Court to .exscind the erroneous 
portion of the judgment below and affirm for the bal-
ance has been clearly settled both by decisions of the 
Supreme Court and of this Court. 

We will cite no cases touching appeals from District 
Courts, conceding that all such decisions are inapplicable, · 
the power of the Supreme Court in District Court ap-
peals being governed by different statutes, which ev-
plicitly confer power in such cases. H itrley v. Leavitt) 
93 N. J. L., 299. We contend, however, that it is equally 
settled that the power also exists on appeals from the 
Circuit to the Supreme Court and on appeals from the 
Supreme Court to this Court. 
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In Philbrick v. Mundy, 93 N. J. L., 43, which came 
before the Supreme Court in 1919, the facts were as 
follows : An action had been brought be£ ore a Circuit 
Court to recover for damages to an automobile through 
an accident. The only ground of appeal argued was that 
"the court erred in charging the jury to allow interest on 
an unliquidated claim for damages." The Supreme 
Court expressly stated that the point was "well taken." 
Nevertheless, the Supreme Court concluded: 

"The judgment is therefore wrong in respect to the 
inclusion of interest and is right in all other respects." 

"If the plaintiff will waive the interest, the judgment 
will be affirmed, without costs on this appeal; other-
wise, it will be reversed and a new trial awarded as to 
damages alone. Supreme Court Rules 132 and 147." 

Please note that in the Philbrick case the matter came 
up on appeal from the Circuit Court to the Supreme 
Court, that there was a clear error on the part of the 
Circuit judge in charging the jury, that the error 
occurred as to certain items of interest, and that the Su-
preme Court gave the plaintiff the election of having the 
judgment affirmed, without costs or interest, or taking 
•a · reversal and a new trial. In the case now · be£ ore this 
Court, plaintiff made such election in its brief before 
the Supreme Court, as above quoted. 

In Horst Co. v. City Brewery, 94 N. J. L., 231,, which 
came before this Court in 1920, the facts were as fol-
lows: The case came before this Court upon appeal: 
Plaintiff had brought an action in the Supreme ,Court 
for breach of contract. The case was tried before the 
court without a jury. A motion had been made below 
upon the pleadings and a considerable amount of testi-
mony had been taken touching the entire case. One of 
the exceptions before this court was that the Supreme 
Court had improperly allowed interest. This court 
agreed that error had been committed in said respect, but 
said: 
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"The judgment will not, however, be reversed for 
this error. If the plaintiff will waive this item of inter-
est, viz., $1,951.65, the judgment will be affirmed with-
out costs, on this appeal; otherwise it will be reversed, 
to the end that a new trial be a warded as to the damages 
alone. Philbrick v. lvfundy, supra, approved and fol-
lowed on this point; Young v. Society, etc., 91 N. J. L., 
310, distinguished." 

In the Horst case, the matter came before this Court 
by appeal, considerable testimony had been taken below, it 
vvas here decided that error had been committed below, 
such error touched the allowance of interest, and yet this 
Court exscinded the erroneous items and itself gave the 
plaintiff the election of having the judgment affirmed, 
without costs or interest, otherwise reversed, to the end 
that a new trial be awarded as to the damage alone; and 
this Court expressly cited the Philbrick case as its 
authority for so doing. 

Bear in mind that in the case now here the plaintiff-
respondent made its election before the Supreme Court, 
as above quoted. It entered its order of affirmance for 
$1,600 alone. It took no appeal, and it is content to 
abide by such judgment. It ~nly a'sks such $1,600, plus 
the interest thereon which it assumes is accruing from 
the date of such affirmance, and, in addition, it asks its 
costs on the present appeal to this Court, if the judgment 
of affirmance is affirmed. 

Respondent ( which is a corporation) appreciates the 
solicitude which the appellant ( which is also a corpora-
tion) expresses in its brief, that the course of the Su-
preme Court may have worked injustice to respondent. 
Respondent feels, however, that appellant should only 
be heard as to error, if any, prejudicial to its own inter-
est. Harris, Pleading and Practice in New I ersey, par. 
652, and cases therein cited. 

The spirit of our present · Practice Act is stated by 
Professor Harris (par. 652, supra), as. follows: 

• 
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"One of the f ea tu res which makes our present prac-
tice more progressive is tbat a misdirection by the trial 
judge, or the improper admission or exclusion of evi--
dence or error as to the matter of pleading or procedure 
will not constitute a sufficient ground for reversing a 
judgment, unless, after examination of the whole case, 
it shall appear that the error injuriously affected the 
substantial rights of the parties. The foregoing rule 
reflects .the spirit of the modern law which gauges the 
importance of the rules of pleading and practice by the 
effect they have upon the adjudication of the substantial 
rights of parties, rather than by their variations from 
established technical requirements. Form is subordi-
nated to substance in the law. Reversals of judgments 
on mere technicalities are not favored." 

In the case now here, appellant complained that cer-
tain items were improperly allowed. The Supreme Court 
agreed with it, and struck them out. The error, if any, 
has been cured, and still appellant will be satisfied with 
nothing but a new trial and more litigation. Interest 
reipublicae ut sit finis litium. 

III. 
The Seventh Ground of Appeal. 

Like the sixth ground of appeal, the seventh also re-
lated to the charge to the jury. Both arose together as 
tollows: The record shows the following ( Case, p. 
94): 

'' ( The jury retired. ) 
"Mr. Cole-I except to the Court's permitting the jury 

to find the damages or anything in excess of the com-
m1ss10n . 

. "I except also to the Court's charging the jury that 
the plaintiff could recover notwithstanding the failure 
of the defendant corporation to execute the papers; be-
cause this would allow the jury to find for the plaintiff 
in spite of the fact that the president of the corporation 

was ill and could not execute the agreement, and that 
it was while he was so sick that the plaintiff principal 
voided the contract by withdrawing the money." 

Note that the record shows that neither of these 
exceptions was take:tJ. until after the jury had retired. 
We contend that it was then too late. 

The authorities are collected in 38 Cyc.) 1790, which 
summarizes them as follows: "The common-law rule, 
as generally stated, was that exceptions to instructions 
or refusal to instruct must be taken at the trial in order 
to be available. This rule has been generally construed 
to require exceptions to the giving or refusing of instruc-
tions to be taken at the time they are given or refused, 
and before the retirement of the jury." 

True, we no longer have exceptions or writs of error 
in civil causes, but we must still object, and the reasons 
for the old rule still apply. 

In the next place, we contend that said objections to 
the charge are bad because appellant was required to call 
the attention of the Trial Judge to some specific error 
in the charge in order that he might rectify the mistake. 
Thibodeau v. Hamley) 95 N. J. L., 180; Schneider v. 
Winkler) 74 N. J. L., 71; Timlan v. Dillworth) 75 N. J. 
L., 100; Addis v. Rushmore) 74 N. J. L.,. 649; Karg-
man v. Carlo) 85 N. J. L., 632. 

We contend that these objections to the charge are also 
bad for two additional reasons : First, they do not point 
out the particular words to which defendant objects. In 
Claxson v. Hart) 4 N. J. Adv. R., 1743, it was held that 
any p

0

art of the charge not excepted to is not reviewable. 
Second, appellant also failed to make any request to 
charge, so that it cannot now complain because the Trial 
Judge may have omitted to charge as it wished. Posner 
v. Shapiro) 4 N. J. Adv. R., 508. 

We also call attention to the following recent authori-
ties touching the form of appellant's objections: 

"Grounds of appeal and assignments of error must 
be specific ( form 37 annexed to rules of the Supreme 
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Court, and to Practice Act 1912 (P. L., pp. 415, 416,)," 
LeConey v. Koch) 4 N. J. Adv. R., 950; Edwards v. 
Parsells) 137 Atl., 795. 

In the event that the Court feels that our said obj ec-
tions are untenable and that appellant properly excepted, 
we nevertheless contend that no error was committed by 
the trial court that has not already been corrected by the 
Supreme Court. 

The seventh ground of appeal was as follows ( Case, 
p. 13): 

"7. The Court erroneously permitted the jury to find 
a verdict in favor of the plaintiff, notwithstanding the 
failure of the defendant to execute papers on the ground 
that this would permit the jury to find for the plaintiff, 
despite the fact that at the time the request was made 
for execution of the papers the president of the corpora-
tion was ill and could not execute, and that it was during 
this period that plaintiff's principal voided the contract." 

This objection is by no means clear to us, but we take 
it to mean that respondent should not have been per-
mitted to recover because illness had prevented appellant 
from executing certain necessary papers and thus bene-
fiting by respondent's work. So stated, the weakness of 
the objection is evident. 

Bear in mind that appellant offered no request to 
charge. If 1t wished an instruction given, it should have 
formulated it and stated it definitely and unequivocally. 
Klie v. J-1 ollstein) 98 N. J. L., 473. 

Furthermore, the argument of appellant is based upon 
two major assumptions, both of which are unsound, to 
wit: 

First, that no one could act for the appellant corpo-
ration but defendant Kuemmerle. 

Second, that respondent was not entitled to commis-
sions because appellant never actually used the money 
\Vhich respondent obtained for it. 

The appellant is a New Jersey corporation ( Case, p. 
16). As such, it had a board of directors ( Corporation 
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Act, Section 12, as amended by P. L. 1921, p. 923), as 
weli as a president, secretary and treasurer ( Corp. Act ., 
Sec. 13). lt also had the power to appomt other orncers 
and agents ( Corp. Act, ;:,ec. 14). 1t had power to ap-
pomt a vice-president to act in case of absence or ct1s-
ab1lity of the president. Theretore, while Kuemmerle; 
by virtue of his position, was admitted to be authorized 
to act for appellant, so that notice to him was notice to 
it, it does not therefore follow that appellant could not 
act without him. On the contrary, it is quite clear that, 
under the statutes above quoted, it could have done so. 

The second error, as stated, is the assumption that the 
failure of appellant to make use of the money obtained 
for it by respondent prevented respondent's recovering its 
commissions', even though it had done all that was to be 
clone by it under its contact. This is clearly not so. 
Respondent's duties were analogous to those of a broker 
employed to sell a property. It was entitled to its com-
missions when it had found a money-man ready, willing 
and able to advance the desired funds. Dickinson v. 
Walters, 100 N. J. L., 62; Littman v. Slack) 5 N. J. Adv. 
R., 139; Richard v. Spagna) 5 N. J. Mis. R., 33; affirmed 
in 5 N. J. Adv. R., 899; JWorris R ealty · Co. v. Popiel, 
5 N. J. Mis. R., 666; J\!f axw ell v. Staulcup ) 5 N. J. Adv. 
R., 1134. 

The proof showed that even as early as January 12, 
1926 ( or a day or so thereafter), Kuemmerle had been 
advised by respondent ''that forty-eight hours from the 
time notice was given, settlement could be made" ( Case, 
p. 95). The funds were actually deposited with the title 
company in Atlantic City on January 23, 1926, and held 
there until February 10, 1926 (Case, p. 65). The proof 
was abundant that the attorney employed by Kuem_-
merle ( Case, pp. 70-71), was in touch with the matter 
at all times and kept him fully informed (Case, p. 100, 
Exhibit P-9; same, p. 101, Exhibit P-10; same, p. 102, 
Exhibit P-l l; same, p. 103 Exhibit P-12). 
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Certainly, appellant should not now complain that the 
funds were withdrawn. They were specially held, for 
its benefit, in the title company, in Atlantic City for 
seventeen days ( Case, p. 65). 

We respectfully contend that the judgment is a just 
one, and that it should be affirmed with costs on this 
appeal. 

Respectfully, 
LEE F. w ASHING'l'ON . J 

Attorney for and of Counsel 
with Respondent. 

New Jersey Court of Errors and Appeals 

FRANK J. BLOOM CO., a corp., &c., 
Plaintiff-Respondent, 

v. 
KUEMMERLE CORPORATION, a corp., &c., 

Def endant-Appellant. 

On APPEAL FROM SuPREME CouRT. 

APPELLANT'S BRIEF. 

STATEMENT. 

The action sounds in contract and was begun by 
respondent against Harry Kuemmerle and Kuem-
merle Corporation in the Atlantic County Circuit 
1Court. There was a verdict in favor of respondent 
against appellant, a corporation, and the judgment 
thereon was remolded in the- Supreme Court and 
affirmed for an amount less than the judgment re-
viewed. 

The amount claimed is stated in the complaint as 
follows: 

'' Plaintiff accordingly demands judgment 
against said defendants, and each of them for 



2 Appellant's Br ,ief 

the following sums, besides costs of suit, to wj 1 : 
Commission .......... : ............. $1,600.0(1 · 
Interest on said $1,600.00 from Febru-

ary 10, 1926 ..................... . 
Interest on $50,000..00 . . . . . . . . . . . . . . . $150.00 
Interest on said $150.00 from February 

10, 1926 . . . . . . . . . . . . . . . . . . . . . . . . . '' 

Trial errors were asserted as well as one against 
the charge of the Court respecting the item of inter-
est on $50,000. The Supreme Court decided thai 
that allowance by the jury under the direction of thr 
Court was improper and the opinion concludes : 

'' The judgment of the Atlantic County Circuit 
Court will be affirmed for $1,600. '' 

The amount of the judgment was $1,836.72. 
Robinson v. Pa ,yne, 99 Law 141, is cited in sup-

port of the power of the Court to thllf3 remold tho 
judgment! 

ARGUMENT. 

I. 

THE SUPREME COURT .SHOULD HA VE RE-
VERSED THE JUDGJVIENT AND ORDERED A 
NEW TRIAL. 

The power of the Supreme Court to remold the 
judgment does not reside in either the Practice Act 
or rules of court cited in Robinson v. Pa.yne. We 
find no case that we deem to be substantially anal-
agous with the instant case. In Robinson v. Payne, 
at page 137 this ·Court says: 

.Appellant'- s ,Brl~f 

'' By Rules 72 and 73 ,of the Practice Act of 
1912 · (now .Rules 131 and .132 -of the Supreme 
Court)., the Legislature -declared that: (72) 'In 
· case a new trial is · granted ·it shall · only be a ne,,r 
trial of the question or questions with respect 
to which the verdict or decision is found to be 
·wrong, if separable;' (73') 'When a new trial is 
ordered because the dam.ages -are excessive or 
.inadequate and .for ·no ·other .reason, the ver-
·dict shall be set aside only in :respect to dam.-
ages and shall stand ·good in all -other ,re-
spects.' '' 

In this ·case, this Court affirmed ·the judgment of 
the Suprem .e -Court which determined :that ,there was 
_power to award a new trial for damages ·only and 
it .affirmed the judgment founded upon -a verdict. 
awarding such a new trial. The case is clearly with-
in the rule. 

A number of cases are cited in Robinson v. Payne 
to which we shall briefly refer. 

Y ourng v. Society, -91 Law 310. There a new trial 
was awarded.limited to damages ·only. The opinion 
concludes: 

'' The judgment is .reversed to the end that a 
-venfre de nova be awarded. The question with 
respect to which the decision is found to be 
wrong is the measure of dam.ages and since that 
question is here separable the new trial is lim-
ited thereto pursuant -to Rule 131 -made applic-
able to appeals by Rule 147. '' 

Just preceding the ·fore going quotation this Court 
said: 

"For the reasons before stated, however, we 
-tl1ink the · lea·rned ,trial Jiudge should have 
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granted defendant's motion that a verdict be 
directed in favor of the plaintiff and against 
the defendant for $193.42 with interest instead 
of $427.45, the amount for which a verdict was 
directed.'' 

Since the only error in this case was in the amount 
of damages directed to be found by the jury, why 
did not this Court mold the judgment and affirm it 1 
The amount involved was liquidated as found by 
this Court. If the power resided in the Supreme 
Court in the instant case to remold the judgment, 
then it resides in this court, and we perceive no 
valid reason why in Young v. Society, a venire de 
nova should have been awarded. 

Spencer Heaiti11,g Co. v. Abbott, 91 Law 594, was a 
case where the judgment was reversed and a venire 
de nova awarded. 

Queen v. Jenn ing·s, 93 Law 353, was on a rule to 
show cause where the verdict was set aside and a new 
trial a warded . 

In Gia,rdini v. McAdoo, 9'3 Law 138, there was a 
reversal and the a ward of a new trial. In this case 
this Court said, at page 149 : 

'' The verdict rendered, upon which the judg-
ment before us was entered, is, therefore, ex-
cessive; and were it not for Rule 73 annexed to 
the Practice Act ( 1912), now Rule 132 of those 
of the Supreme Court (1913), it would be neces-
sary for us to reverse this judgment in toto and 
order a new trial after allowing proper amend-
ments to be made; but, by that rule, it is pro-
vided that when a new trial is ordered because 
the damages are excessive or inadequate, the 
verdict shall be set aside only in respect to dam-
ages and shall stand good in other respects,'' 
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In Gaffney v. Illingsworth, 90 Law 490, a new trial · 

was granted as to damages only. · 
The action of the Court in each of the cited cases · 

was well within the cited rules. 
But from what source did the Supreme Court in 

the instant case acquire the power to in effect re-
verse the judgment because of error in the trial 
court and still affirm for an amount which it thought 
was proper 1 Certainly the language in the cited 
rules cannot be successfully invoked to justify such · 
power. 

The Supreme ,Court has the power which it exer-
cised in the instant case to control the judgment Oll' 

appeals from the District Court, but this is by virtue 
of the District Court Act, Second ·Compiled Statutes, · 
2016, Section 213a, and P. L. 1915, page 549. The 
pertinent language is: 

'' And the said Supreme Court may either 
order a new trial on such terms as it thinks fit, · 
or may order judgment to be entered for either 
party as the case may be, and may make such 
order with respect to the dismissal and costs 
of the said appeal as such Court may think 
proper." 

Rules 131 and 1321 Supreme Court apply only in 
cases where a venire de nova is awarded and this is 
so stated in Rule 147, which reads: 

'' Rules 131 and 132 shall apply to appeals in 
which a. venire de nova is directed.'' 

As above quoted, this ·Court has already an-
nounced in Giardini v. MqAdoo that it would be 
powerless to do other than rever_se and order a :1ew 
trial without qualification were 1t not for the cited 
rules. If, therefore, the cited rules apply only to 



Appella ,nt .' s . S r:ief 

oases where a , new trial is awarded; then , by the dec-
laration of this Court; the, Supreme Court er:r:ed in · 
affirming the judgment: for an amount different. ftom 
that which the jury found. 

,Suppose in this cas:e the ,respondent had i appealed 
and urged that the 1Supreme . Court had aw.arded : a . 
sum less than ; it was entitled : to . have. Could it be 
doubted -that , this · court would · reverse the judgment1 
If: the respondent was entitled to recover · the com:-
:rnission then it was entitled to $1,600 with , inter :est 
from February 10, 1926, to the day of the rendition 
of the verdict, and for the Supreme Court to arbi-
trarily say that it should accept $1,600 ·was manifest · 
error. Of course, it may · be said · that this appellant i 
cannot be heard to object because it has not been 
harmed; but: after all, the question is not one of 
harmful error but one of the presence of: the power 
of the Supreme . Court to do what , it did ; If the 
power is absent, then the judgment must be reversed. 

IL 

T·HERE SHOULD HAVE BEEN A RE,VERSAL 
BECAUSE OF ERROR IN THE GOUR.T'S 
CHkEGE. 

The Court said .: 
'' T-here is one other proposition of. law that 

I want to charge you, .and that is that the plain-
tiff in this case cannot be charged with any fail-
ure •, that may have arisen if ther ;e was such a 
failure on-the part of the Kuemmerle Corpora';" 
tion to execute any papers which :may have been 
necessary for them .to execute. If: you find that -
in accordance with the agreement Mr~ Bloom did 
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produce , this money and that it was ready for 
the Kuemmerle - Corporation and that it was 
produced undar an agreement ' that they would 
pay, as testified : to by the plaintiff~ then your 
verdict: would : be - in . favor of1 the -plaihtiff and 
against the defendant for such , sum as you , find 
the plaintiff is entitled'to -,for commissions; which 
it is undisputed ' amount to $1;600 tbgether ·with 
interest from February 26, 1920, plhs the , dam-
age I have spoken to you about." 

The 7th assignment of error which is · addressed ; 
to the quoted ' charg 'e, reads-: 

'' The Court erroneously permitted the jury to 
find a verdict in favor of the plaintiff, notwith -
standing the failure of' the defendant to execute 
papers, on the ground that this would .permit the 
jury to find : for the P,laintiff, despite _ the f:act· 
that at the -time the request ' was made for exec-u.:. 
tion of- the papers, the president of' the · corpo -
ration was ill and : could not execute, and that it -
was durii1g ,-this -period 1tliat: plaintiff's principaP 
voided the contract., ., 

· k clear understanding of: the · allegations in the 
complaint and the testimony is- necessary -to appr -e-
cia te the • point made · against the charge: It devel 
oped during the trial :by · the --introduction: of :Exhibit 
D4 ,that the -respondent was · the -agent- of ;'tlie lender !· 
of the m.oney for which commis -sion was claimed by.: 
the ·. respondent The · lMter from the respondent to 
the lender reads : 

'' Dear Mr. Fleisher : 
Mr. Kuemmerle has been seriously ill 

since Sunday of : last week,- although today an 
improvement is noted · in his condition; and it 
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is hoped that we will complete the settlement in 
the next day or two through his son in this city. 

You are naturally interested in the progress 
of the settlement, a.nd as your representative, 
I feel obliged to acquaint you with this delay on 
account of his illness. 

I fully expect to complete the settlement with-
in the next few days and when completed, will 
so advise you.'' 

The money was deposited with the title company 
January 23rd (page 21) and withdrawn February 
10th. Harry Kuemmerle was president and treas-
urer of appellant, and his signature was necessary 
to certain papers in order to consummate the trans-
actioi1. He was taken sudaenly ill on January 25, 
1926, and was confined to his bed with typhoid fever 
from that date until the middle of March, during 
which period he was wholly incapacitated from sign-
ing papers or doing any business ( page 42-43). The 
lender withdrew the money on February 10, 1926 
and at a time when it was impossible for the . corpo-
ratimi to· execute ' the i1ecessary papers (page 42). 
From the time the money was deposited ·until it was 
withdrawn, the company was powerless to act, and 
this was known both to the respondent and the 
lena er·. In this posture the lender for whom respon-
dent was agent withdrew the money without assign-
ing any reason. Witness Barrett, of the title com-
pany, at page 69, is asked: 

'' Q. Just said tl1ey wanted their money back, 
and you gave it to them, that was all 1 

A. Yes.'' 

Paragraph 2 of the complaint reads: . 
"2. On or about December 20, 1-925, the de-
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fendant, Harry Kuemmerle, and the defendant 
Kuemmerle Corporation, or one of them, em-
ployed plaintiff to obtain for said defendants, 
or one of them, the sum of $50,000.00 to be, used 
to take an assig;nment of a mortgage then held 
against pro .perty of said defendants, or one of 
them, under an agreement that said defendants, 
or one of them, would forthwith pay to plain-
tiff, for plaintiff's services in obtaining said 
funds to take over said mortgag ·e a commission 
of $1,600. '' 

From the foregoing and the undisputed proof in 
the case it will be observed that the title company 
was called upon by the lender to investigate the title 
of the mortgaged premise •s· and certain . negotiations 
between the Equitable Trust Company, the holder 
of the mortgage, to ·be assigned, and the appellant, 
had to be consummated. The title company (see 
testimony of Barrett) was not prepared to act until 
January 22, 19·26. The president of appellant was 
taken seriously ill on January 25th, and this fact, to-
gether with the fact of the inability of the corpora-
tion to conclude the transaction was communicated to 
the lender by the respondent on January 27th. 
While the corporation was powerless to act because 
of the illness of its president, the lender withdrew 
the money. 

In this posture, was the trial Court correct in 
saying that respondent was entitled to recover not-
withstanding the failure of the appellant to execute 
the necessary papers and notwithstanding its inabil-
ity to do so for the reasons stated 1 Appellant re-
ceived no value. Its failure to receive the money 
was due to the illness of its president and the early 
withdrawal of the money by the lender. Respon-
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dent .admitted it was the .agent of the .lender and 
that on January .27th the appellant could not .execute 
the meces-sary papers and that the transaction had 
-not yet been ·completed. Quoting .from his letter: 

''I fully expect to complete the :settlement 
within the next few .days .and when .completed 

·11 d . '' ·w1 .s.o a -,vise _you. 

Our submission is that in -the .circumstances and 
by the undisputed -essential .facts it was . a question 
for the jury to say whe,ther respondent -was entitled 
to recover in view of the fact that by its own admis-
:sion ,the ·:transaction -had not .been completed, that it 
-was ,the agent of the lender, and that while appel-
1ant was iunable .to execute the papers the lender ,pre-
:maturely withdrew the loan. 

rr1Jie ,effect ,of -the ·Court's charge was to withdraw 
:friom ,the .consideration of the jury the question of 
reasonableness -of time on the .part of the appellant 
•to execute the ,necessary papers after having been 
advised thait the money was on . deposit, it also left 
-:o.ut ,.of .consideration the question of .the -premature 
,wiithd:nawal of the ,money, ·and .the absence of right 
of the ,appellant -to creceive the money until it had 
-executed ,centai,n papers which it could not do by 
;reas@n of ,a ,matter ·b~yond its -control. 

The iurthe.r effect of the charge , was to lay down 
the principle that the respondent was entitled to his 
.commission when the lender agreed to lend and de-
posit •the ,money notwithstanding he might immedi-
-ately withd:r.aw it without .a justifiable reason. It 
·must -lue ·that .the appellant was entitled to a loan 
a:vailruble to it when it acted with reasonable dili-
·gence to d@ the thing or things necessary t~ enab:e 
it to receive the loan. It cannot be that the Jtuy did 
.not .have a right to •consider whether .the-re was any 
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legal default on the part of appellant. These ques-
tions were aU withdrawn from the consideration of 
the jury, and we submit, illegally. 

There was error and the judgment of the Supreme 
Court should be reversed with ari award of a venire · 
de nova. 

Respectfully submitted, 
COLE & COLE, 

Attorneys of Appellant. 






