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The facts appear in the opinion of the Vice 

Chancellor. His findings of fact are sustained by 
the terms of the notes given by the defendant Duffy 
to the complainant (case, pp. 63 and 64), and by 
the written offer signed by Duffy to hire the com-
plainant’s house at $600 (p. 62),'followed by pos-
session taken. These writings support the story of 
the transaction given by complainant and are in-
consistent with the story of Duffy. The presump-
tion raised by the note signed by Duffy that he 
owes $600 to McKenna is not met; on the contrary, 
that presumption is strengthened by the evidence.

We have, therefore, established that when Cor-
coran bought the note from the bank, together 
with the judgment thereon against Duffy, he 
held two securities for his debt—one a judgment 
against Duffy, the principal debtor, the other, a 
right of action against McKenna who was surety
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for Duffy. Corcoran enforced his right of action 
by suit against McKenna, the surety. When Mc-
Kenna paid the judgment against himself, he de-
manded an assignment of the judgment held by 
Corcoyan for the same debt against the principal 
debtor, which was refused, whereupon this suit was 
brought to compel the assignment under the right 
of subrogation which is ordered made by assign-
ment of the Bank’s judgment to complainant.

The right to this relief is so clear on the estab-
lished facts, that it seems strange to find it dis-
puted.

In Bisphamls Equity, p ,  the law is stated as 
“  the generally received doctrine that a surety who 
“  pays a debt which has been reduced to judgment, 
“ is entitled to have the judgment kept alive’ for his 
“ benefit, and to enjoy as against the principal 
4 4 debtor exactly the same advantages which could 
“  have been claimed by the judgment creditor.”

In Buy Lies on Sureties, pp. 366, 367 , it is stated 
that on payment of judgment by surety, equity will 
keep it alive and the surety is entitled to the assign-
ment of the judgment against the principal.

A  controlling precedent is Irick  v. Black , 2  C. E.
G., 189. There a third party bought up a judg-
ment against two persons, one of whom was prin-
cipal and the other surety, and proceeded to en-
force payment against the surety. The Court re-
quired him first to exhaust his remedy against the 
principal. It was also held that before final decree 
the principal debtor must be made a party, so that 
the Court might determine whether he was the prin-
cipal. ‘ 4 Whether the defendants in execution do in 
fact occupy ihe relation of principal and surety is 
the main subject of controversy, and that question 
cannot be settled, either as between the defend-
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ants themselves, or in relation to the rights of the 
complainant unless they are both parties to the 
bill.” It can make no difference whether there are 
two judgments for the same debt—one against the 
principal, and the other against the surety. The 
surety paying the debt takes all the remedies of 
the creditor against the principal debtor.

The fact that the complainant, when he paid the 
judgment against himself, did not tender payment 
of the costs recovered against Duffy is not material, 
for two reasons:

First—Corcoran did not place his refusal to assign 
on that ground, but both then and by his answer 
denied that he was the principal debtor (case, p. 11a). 
In such case tender is waived. H ill v. Carter, 101 
Mich., 1 5 8 ;  59  N. W., 1>13.

Second—A  tender was not necessary before filing 
bill, but at most, the right to make it would be 
ground to refuse costs in Chancery against defend-
ant, and in this case no costs have been given by 
the decree.

At the same time the decree fully protects the 
defendant Corcoran by requiring his costs included 
in his judgment at law to be paid to him before he 
can be required to assign the judgment.

COLLINS &  CORBIN,
Counsel for Respondent.

March Term, 1906.
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The undisputed facts of the case are—

1. That on August 18, 1902, the defendant 
Duffy signed a note to the order of complain-
ant for $600., which was endorsed by com-
plainant and transferred by him to the Citi-
zens’ National Bank. (Compl’ts bilJL pg 4a.)

2. That the Citizens’ National Bank 
brought suit in the Supreme Court against 
Duffy alone and obtained judgm ent against 
him, dated June 16, 1903, for $630.94, and costs
$ 33-9°-

3. On October 19, 1903, this judgment was 
assigned by the Citizens’ National Bank to 
defendant, R . F. Corcoran, who paid for same 
$678.38. (Ex. D 4 and Ex. D 5.) The note 
being also delivered.

4. On June 7, 1904, judgment was taken 
against complainant on said note by Corcoran 
for $701.78. (Compl’ts bill.)
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5. Execution issued to Sheriff Monmouth 
on September 3, 1904. Amount due collected 
by Sheriff on said execution.

Prior to collection by the Sheriff on Septem-
ber 1, 1904, eomplainant in office of Collins & 
Corbin said he would pay execution to Sheriff 
if Corcoran would deliver the note and exe-
cute assignment of Duffy judgment to him, 
which defendant refused but would surrender 
note, which he did.

It is admitted, that the payment of the 
amount due on the judgm ent held by Cor-
coran vs. M cKenna did not pay the whole 
amount due on the judgm ent held by Cor-
coran vs. Duffy by assignment, there being 
costs $33 90 and interest still in arrear.

Duffy disputes personal liability and evi-
dence is addressed to the point of proving 
that defendant Duffy was only accommoda-
tion maker, or surety for McKenna, the en-
dorser.

FIRST.

The case presents no grounds for equit= 
able relief.

This case presented is not such as the Vice- 
Chancellor postulates it, and on such postu-
lation bases his judgm ent.

It is not a case, as Vice-Chancellor assumes, 
that defendant Corcoran holding two valid 
judgments on a note, one against maker and 
one against endorser, and that after endorser 
had paid the judgm ent in fu ll  he demanded 
an assignment from defendant Corcoran -o f 
his judgment against maker.
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The case is that Corcoran did hold a judg-
ment by assignment against maker.

That he did recover a judgm ent against Mc-
Kenna on the same note as endorser.

That execution was issued on this judgment 
and in hands of Sheriff.

That while such execution was being exe-
cuted on September ist, and while unsatisfied 
in Sheriff’s hands complainant offered to Cor-
coran to pay to the S h e riff the amount due on 
said judgm ent and demanded the note and 
an assignment of judgment Corcoran held 
against the maker, which Corcoran refused.

It was afterwards on September 3rd that 
complainant paid to Sheriff the amount of the 
execution.

No demand for assignment was afterwards 
made. (Bill pg 5 a)

1. There never was a tender or offer of ten-
der made to defendant Corcoran.

It was a simple declaration made by com-
plainant to Corcoran’s attorney to pay to 
S h e riff a judgm ent i f  or on condition that 
Corcoran would assign another independent 
judgm ent held against a maker on same note.

No demand was afterwards made.
This was no tender, but proposal for agree-

ment, which was not accepted.
a. A  valid tender cannot be made to 

plaintiff in execution, being executed 
by a Sheriff and in his hands.

A  tender to a S h eriff of amount execution 
is good.

Tiffany vs. St. John, 65 N . Y . 314.

But a tender or offer of tender made to a 
plaintiff or his attorney when the Sheriff is
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executing his fi fa and has his own claim 
thereon for fees, is not good.

It is conditional that plaintiff or his attorney 
shall ascertain Sheriff’s Tees, stay execution 
and perform Sheriff’s duties

An execution issued in enforcing a judg-
ment throws a legal duty on officer which 
plaintiff is not obliged to interfere with.

b. The tender here was not an offer to 
pay plaintiff but to pay to Sheriff.

A  tender may be made to agent or principal.
But it is not a tender to offer to agent to 

pay principal or make an offer to principal to 
pay agent. .

SECOND.

If such were a tender it was invalid be-
cause of condition attached, as stated in 
bill (p. 5 a).

“ Prior to making paym ent,” &c., “ your 
orator in presence of attorney of record of the 
said Richard F. Corcoran offered to pay the 
Sheriff the amount due on said judgment and 
demanded from said Attorney of record the 
delivery of the note and the assignment of the 
judgment which had been assigned to said 
Richard F  Corcoran” , &c., “ and said attorney 
offered to surrender note to the Sheriff but re-
fused” , &c., “ to assign judgm ent” , &c.

Two things were demanded, one the assign-
ment of first judgm ent, then refused.

The offer was to pay the judgm ent in execu-
tion which Corcoran had against McKenna.

Not a tender of Corcoran judgm ent against 
D uffy.
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Y e t the condition attached was the execution 
of an assignment by Corcoran of his judgment 
against Duffy.

In Roosevelt vs. Bulls Head Bank, 45 Barb- 
579» where tender was accompanied by a 
satisfaction piece which plaintiff was requested 
to sign, this violated the tender.

In Cass vs. Higenbotam, 27 Hun. 406, in an 
action on a promissory note, defendant ten-
dered the amount of note and demanded the 
return of certain diamonds which had been 
with plaintiff as collateral security for payment 
of note. It was held that this was not an un-
conditional tender.

In Malone vs. Wright, 34. S. W. 455, S. C. 
90 Texas, 50, a tender to attorneys of a pledge 
of amount necessary to redeem a pledge on 
condition of the immediate surrender of 
pledged goods is not good, where person 
making the tender knows that the attorneys 
have not the pledge in possession and the 
attorneys are in doubt whether the party ten-
dering has the right to redeem.

Sandford vs. Buckley, 30 Conn. 344.
Richardson vs. Boston Chem. Labora-

tory, 9  Mete. 42.
Robinson vs. Cook, 6 Taunton, 336.
Noyes vs. Wycoff, 1 1 4 N .  Y. 204.

This was a condition attached that defen-
dant could not perform.

1st. Because the judgm ent defendant had 
against Duffy remained still in force for $33.90 
and interest, which was not discharged by 
payment of judgm ent against McKenna.

2nd. That only an actual payment, not a 
tender to pay, effected a right in complaint to
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subrogation, if such were subject of subroga-
tion.

3rd. The judgment against Duffy in hands 
of Corcoran was satisfied pro tanto by pay-
ment of judgm ent against complainant and 
was unassignable.

4th. Because the defendant Corcoran as 
holder of both judgm ents on one instrument, 
when it was disputed by several defendants as 
to who was principal and who security, could 
not act in the matter before such question was 
legally determined.

THIRD.
The Vice Chancellor erred in decreeing 

a subrogation or compelling the defendant 
Corcoran to assign the judgment he holds 
against Duffy before that judgment was 
fully paid or discharged to him.

There was due to him on that judgm ent 
$33.90 and interest.

This was never paid or payment offered.
The decree itself recognizes this, and 

strangely orders payment of this balance, or 
in other words orders complainant to do a 
thing which it was imperative should have 
been done before a suit in equity would lie.

This Court in Receiver of Midland R . R. 
Co. vs. W ortendyke, 12 C. E. Green, 568, 661, 
held that—

“ The right of subrogation cannot be en-
forced until the whole debt is paid and until 
the creditor be wholly satisfied there ought 
not to be and can be no interference with his 
rights or his securities, even by bare possibil-
ity, to prejudice or embarrass him in an yw ay
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in the collection of the residue of his claim.”

“ These proceedings are prematurely 
brought,” &c.

The surety may not meddle with creditors’ 
rights and securities as long as any portion of 
the debt remains unsatisfied.

Bank of Pa. vs. Pontiers, io Wall (Pa) 
148.

Richardson vs. W ashington Bank, 3 
Mete. 536.

Stamford Bank vs. Bourdict, 15 Conn. 
437-

W ilcox vs. Fairhaven Bank, 7 Allen, 
270,

If complainant has no right to subrogation, 
he certainly has none to compel assignment.

FOURTH.

A plaintiff holding two distinct judg-
ments on the same note cannot be com-
pelled to assign one of said judgments to 
the defendant in the second judgment 
after such defendant has satisfied the 
execution issued on such judgment 
against him.

The case of White vs Brown, 29 N. J . Law, 
514, relied upon by Vice-Chancellor in his
opinion is distinguished from the present 
case.

1st. In that the voluntary assignment of 
the joint judgm ent by plaintiff to one defen-
dant paying it, was under the authority of 
Crane vs. A iling in the nature of a covenant 
motto sue a joint debtor.
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2nd. There was no intention to cancel said 
judgment.

3rd. The plaintiff was assigning a ju d g -
ment in existence, the question in the case 
beine whether or not such assignment o f itselfo  ,
amounted to a discharge of the judgment.

In this case the defendant Corcoran had two 
judgm ents on the same note.

I.

The satisfaction of the execution issued on 
one of these judgm ents satisfied both ju d g-
ments.

This was the common law method of proce-
dure, and the doctrine is laid down in Chitty 
on Bills, m arginal page 570— that “ Whenever 
a holder of a bill, &c. has a remedy against 
several parties to it, he may commence and 
proceed in several actions against each of 
those parties at the same time, and an action 
commenced against one will not preclude any 
other remedy against the others; but as the 
different persons liable on the bill are debtor 
to the holder in respect to the same debt, 
satisfaction by any one will discharge the 
others from liability as to the principal sum 
due on the bill.”

R eferrin g  to W indham  vs. W ithers, 1st 
Strange, 5 1 5 , and in re (ex  parte) W ildm an 
2 nd V esey, Sr. 1 1 5 ,. where Lord  H ardw ick 
said “ In cases of bills o f exchange or prom is-
sory notes where there is a draw er endorser, 
perhaps there m ay be more than one ju d g -
ment against all, but there can be but one 
satisfaction.”
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Burgess vs. Merrell, 4 Taunton, 468.
Hammett vs. Wymann, 9 Mass. 135.

II.

The satisfaction of the McKenna judgm ent 
by execution, so returned, absolutely tcok 
aw ay from plaintiff the right to enforce the 
same defendant under the Duffy judgment.

The plaintiff could not issue execution 
upon it.

The plaintiff could not sue upon it.
I f  he could not, his assignee could not, no 

matter who such assignee was.
1st Story Equity Jurisprudence, sec. 499b. 

says “ the doctrine is now fu lly established 
that the surety has no right to have enforced 
in equity, and that he cannot insist upon an 
assignment to him of the debt. The ground 
is that by payment of the debt the title 
derived under the instrument has become 
extinguished and that therefore an assignment 
thereof would be utterly useless and that it 
would make no difference if several ju d g-
ments had been obtained by the creditor 
against the principal and surety, that the 
latter had paid the debt on the judgm ent 
against him and sought an assignment to be 
made of the judgm ent against the principal 
after the judgm ent had been extinguished 
by such payment, and the surety would 
not be permitted to avail himself of it against 
the principal.”

There is a distinction in the case of the 
payment by M cKenna before judgm ent and 
the enforcement of payment by Corcoran 
upon a judgm ent recovered.

Lord Elden in Copis vs. Middletown, 1st
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Turner and Russell, 224, was a case upon a 
bond, where the surety paid off the bond, and 
the action was to place the surety in the 
position of the creditor, and the Court held 
that the debt was extinguished, but' that the 
rule of subrogation would extend to securities 
which continued to exist, and not go back for 
payment to the person of the principal debtor, 
and that as against the principal debtor it was 
an action o f law.

In Hodson vs. Shaw, 3 Mylne and Keen, 183, 
Lord Brougham said “ The rule here is un-
doubted, and it is one founded on the plainest 
principles of natural reason and justice, that 
the surety paying off a debt shall stand in the 
place of the creditor, and have all the rights 
which he has, for the purpose of obtaining his 
reimbursement/’ And quoting Craythorne 
vs. Swinburn, said “ A  surety, to use the 
language of Sir Samuel Romilly, will be 
entitled to every remedy which the creditor 
has against the principal debtor to enforce 
every security and all means of payment ; 
to stand on place of the creditor . . . But
can the creditor be said to have any specialty 
after the bond is gone by paym ent? The 
surety may enforce any security against the 
debtor which the creditor has, but by the 
supposition there is no security to enforce, 
for the payment has extinguished it. He has a 
right to have all the security transferred by 
him, but there are in the case supposed none 
to transfer—they are absolutely gone.”

Adam s vs. Drake, 1 1  Cush. 5° 4 > was a 
judgm ent on a joint note. Surety paid it and 
asked for an assignment. The Court held
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that paym ent o f execution by one of several 
defendants extinguishes the judgment, and it 
cannot subsequently be assigned and levy 
made thereunder.

Our Practice Act, 1903, page 543, remedies 
this Common Law  rule regarding jo in t ju dg-
ments, but does not apply to the old Common 
Law  practice where several judgm ents are 
obtained.

The judgm ent against Duffy, if assigned by 
plaintiff, is not available in complainant’s 
hands.

Courts of Law  would not permit execution 
to issue because same is satisfied.

A  sdit on judgm ent would be defeated by a 
plea of payment.

The assignment, therefore, asked for and 
enforced by virtue of decree in this case is 
utterly of no avail or of any benefit to com-
plainant.

The right of complainant, if he is surety, is 
a legal right against Duffy on his implied 
promise to indemnify him against loss.

A pgar vs. Hallam (E. & Ap.) 4 Zab.
812.

FIFTH.

Equity cannot usurp the right strictly 
belonging to Common Law  Courts of 
determining questions arising on con-
tracts, express and implied, and giving 
judgment thereon.

Equity cannot render new life to a law 
judgm ent absolutely dead.
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Equity can preserve any liens acquired 
under such judgm ent, if necessary to protect 
surety, but that is not in this case.

Equity cannot presume to try the jury fact 
as to who is principal or surety in a cause 
where nugatory relief only is sought.

In this cau^e the decree that complainant be 
subrogated to the judgm ent held by Corcoran, 
and that such defendant assign that dead 
judgment, avails complainant nothing except 
the adjudication of a Court of Equity that 
Duffy is principal, to be used for what force it 
may have in an action at law, which complain-
ant must bring against Duffy on the implied 
promise to repay.

Equitable jurisdiction in this case arises only 
under the doctrine of subrogation.

In Irick vs. Black, 2, C. E . Green, 189-195, it 
is clearly set forth “ When a surety has paid 
the debt he may not only call upon principal 
to reimburse him, but for the purpose of 
obtaining indemnity he is at once subrogated to 
all the rights, remedies and securities of the 
creditor.”

His remedy is not confined to law but he 
may file bill, &c.

Complainant files his bill to be subrogated 
to a bare judgm ent.

Not alleging or proving that by virtue of 
that judgm ent the holder Corcoran holds any 
property or has obtained any lien  against 
Duffy.

The decree appealed from does not adjudge 
anything more than a subrogation to this bare 
judgm ent.

The bare judgm ent is not a right remedy or 
security in the hands of Corcoran. It is value-
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less, unenforceable and not an evidence of 
debt in Corcoran’s hands.

A n  assignee acquires no greater rights than 
assignor had.

A  person subrogated stands in place and 
acquires only the rights of the person to 
whom he is subrogated.

In Taylor vs. Dueyea, 59 Equity 621-629, d 
is held that there could be no subrogation 
where the creditor’s lien has gone.

Morgan vs. Wordell, 178 Mass. 350, it was 
held that a surety who discharges his liability 
by the payment of the principal debt does not 
thereby release the principal from liability to 
pay it, but he subrogates himself to the rights 
of the former owner of the claim and stands 
in his shoes.

In Swarts vs. Siegel, 117 Fed. 13-15, it was 
said that subrogation is the substitution of one 
person or thing for another. * Here it is the 
substitution of one holder of a claim for 
another.

But one who holds the rights or claims of 
another by subrogation takes them subject to 
the limitations and disqualijications attached to 
them in the hands of his predecessor.”

Shur vs. Swartz, 149 Pa. 53, 21 Atlantic R. 
249-

In re Abram  Hewitt, 10 C. E. G. 210, the 
Chancellor held that Equity would not enforce 
subrogation when unnecessary.

SIXTH.

The Vice Chancellor, we submit, errs in 
assuming that Practice Act (General 
Statutes, p. 2538, sec. 36. Pamp. L. 1903, p.
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54 3) which gives power to Courts of Law  
to determine the issue of the primary and 
secondary liabilities of defendants on joint 
judgments taken against all parties on a 
promissory note, confers on Courts of 
Equity like powers where several indivi-
dual judgments are taken against said 
parties.

D urand  vs . T ru esd all, 44 N- J .  L a w  59 »̂ c ited  
b y  the V ic e  C h an ce llo r is an issue at law  
fram ed  on such jo in t ju d g m e n t determ in in g  
in a law  court w ho is principal and w ho is
su rety under said statute.

D. L . &  W . R . R . C o . v s . O x fo rd  Iron  C o .,
38 N . J . E q u ity  153, w as a petition  in C h an -
ce ry  b y  a R e ce iv e r  fo r direction, a sk in g  
w hether d iv id en d s due from  a R e c e iv e r  o f a 
com p an y should  be paid to an assign ee  o f an 
in d orser o f .said  C o m p an y . T h e  C ou rt said 
E q u ity  had pow er to cause such app lication  
a fte r  endorser had paid , and  qu oted  the act 
ab ove  m entioned b y  w a y  o f illu stra tin g  the 
fa c t  th at the le g is la tu re  had  e xten d ed  such 
p ro tection  in case o f jo in t ju d g m e n ts .

B u t this act does not exten d  to cases like  the 
present w here separate ju d g m e n ts  are taken .

In  such cases the ju d g m e n t does not b e-
com e a jo in t ju d g m e n t.

T h e  cred itor becom es the h o ld er o f the tw o  
ju d g m e n ts  fo r the sam e cause o f action.

I f  execu tion  is retu rn ed  satisfied  on one, the n 
o ther is under control o f a court o f la w , w hich  
w ill order it can celled .

E q u ity  cannot in terfere  to p reven t it, unless 
th at ju d g m e n t holds in its c lasp  som e property  
b y  w a y  o f lien, b y  w a y  o f le vy , in w hich  case
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equity will hold the property to indemnify one 
who may be surety.

It is the property not the judgm ent that 
equity can reach.

The judgm ent itself is by law dead: it is no 
longer evidence of indebtedness, or service-
able to execute.

A  Common Law  action arises on the part 
of one claiming as surety against the alleged 
principal, on implied contract to reimburse.

And this question must under our constitu-
tion be submitted to a jury.

Equity courts cannot, under our constitu-
tion, determine this question generally as be-
tween the parties.

Its power to determine it at all would be 
incidental to the application of any specific 
property in question.

When such property rights are absent, 
Equity cannot so assume to determine the 
Common Law  rights of the parties, supporting 
its jurisdiction on the scaffolding of a naked 
Common Law  judgment attaching to no 
property or value, and by the Common Law  
absolutely dead and worthless in the hands of 
the holder, his assignee or his substitute 
holder.

C H A R L E S  J . RO E,

Counsel for Respondents and 
Defendants.
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PETITION OF APPEAL.

To the Honorable the Court of Errors and Appeals in the 
last resort in all causes:

The petition of Richard F. Corcoran and Joseph A. 
Duffy, the appellants in the above-stated cause, respectfully 
show that your petitioners find themselves aggrieved by a 
final decree made in the Court of Chancery by his Honor, 
William J. Magie, Chancellor of New Jersey, bearing date 
the tenth day of July, nineteen hundred and five, wherein 
the said Thomas P. McKenna was complainant, and the 
said Richard F. Corcoran and Joseph A. Duffy were de-
fendants, in this respect, to wit: that the said decree ad-
judges that the said Joseph A. Duffy is primarily liable for 
the debt on said note, and that the complainant is in the 
position of a surety thereon and is entitled to be subrogated 
to the judgment held by the said Richard F. Corcoran 
against Joseph A. Duffy on payment of the costs included 
in said judgment, and that the said defendant, Richard F.



Corcoran, shall sign and deliver an assignment of the judg-
ment recovered by him against Joseph'A. Duffy, to the 
complainant within ten days from the date of said decree, 
on receipt from the complainant of thirty-three dollars 
and ninety cents costs, included in the said judgment, with 
interest thereon from the sixteenth day of June, nineteen 
hundred and three.

And your petitioners humbly appeal from that part of 
the decree of the Chancellor which decrees as aforesaid, 

IQ upon the ground that the same is erroneous, for that your 
petitioner, Joseph A. Duffy, is not primarily liable for the 
debt on said note, and that the complainant is not in the 
position of a surety thereon and is not entitled to be sub-
rogated to the judgment held by the said Richard F. Cor-
coran against your petitioner, Joseph A. Duffy, on payment 
of the costs included in said judgment, and that your peti-
tioner, Richard F. Corcoran, should not sign and deliver 
an assignment of the judgment recovered by him against 
Joseph A. Duffy, to the complainant, on receipt from the 

2Q complainant of thirty-three dollars and ninety cents costs 
included in the said judgment, with interest thereon from 
the sixteenth day of June, nineteen hundred and three.

Your petitioners therefore pray that the said decree of 
the said Chancellor may be, in the particulars aforesaid, 
reversed, set aside and for nothing holden. And that your 
petitioners may have such relief in the premises as to this 
Honorable Court shall seem meet.

CHARLES J. ROE,
gQ Solicitor and of Counsel with defendants

and appellants.

40
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ANSWER TO PETITION OF APPEAL.
20

The Answer of the above-named Respondent to the Peti-
tion of Appeal of the above-named Appellants.

This Respondent, not acknowledging all or any of the 
matters which in the said Petition of Appeal are contained 
to be true, for answer thereto, nevertheless, says and admits 
that a Decree was, on the Tenth day of July, Nineteen 
Hundred and Five, and made and entered in the Court of 
Chancery in the cause for that purpose mentioned in the 
said Petition, as therein stated; but as to the substance and 
form thereof, this Respondent prays to refer thereto when 
the same shall be produced ; and this Respondent is ad-
vised, and believes, that the said Decree is agreeable to 
equity, and he prays that the same may be affirmed, with 
costs to be adjudged to this Respondent.

COLLINS & CORBIN, 
Solicitors for and of Counsel 

with Respondent.

40



IN  C H A N C E R Y  O F N EW  J E R S E Y .

To His Honor, William J .  Magie,
Chancellor of the State of New Jersey.

Complaining, shows unto your Honor, your orator, 
Th o ma s P. McKenna , of the Town of Long Branch, 
County of Monmouth and State of New Jersey:

1. On the eighteenth day of August, Nineteen hundred 
and two, at Long Branch, in the County of Monmouth, 
J o seph  A. Du f f y  became indebted to your orator in the 
sum of Six hundred ($600) dollars and gave to your 
orator his note, whereby he promises to pay to your orator, 
or his order, three months after date thereof, the sum of 
Six hundred dollars at the Citizens’ National Bank of 
Long Branch, New Jersey, for value received; which note, 
dated August eighteenth, Nineteen hundred and two, was 
delivered to your orator. Your orator endorsed said note 
and sold and delivered the same for value to the Citizens’ 
National Bank of Long Branch.

On the eighteenth day of November, Nineteen hundred 
and two, the said note was protested for non-payment and 
the said bank brought suit in the New Jersey Supreme 
Court against Joseph A. Duffy, and such proceedings were 
had in said Court that a judgment was recovered by said 
bank against Joseph A. Duffy for Six hundred and one dol-
lars and fifty-four cents ($601.54), the amount due on said 
note, with protest fees, besides Interest from August eigh-
teenth, Nineteen hundred and two, with costs of suit; which 
judgment was entered on the sixteenth day of June, Nine-
teen hundred and three, and still remains Avholly unsatis-
fied.



2. Ric h a r d  F. Co r co r an, of Jersey City, purchased the 
judgment from the said bank, and said note was delivered 
to him and the said judgment was assigned to him, and the 
said Richard F. Corcoran began suit in the New Jersey 
Supreme Court against your orator as endorser on said 
note, and such proceedings were had that judgment was 
entered on June seventh, Nineteen hundred and four, in 
favor of the said Richard F. Corcoran against your orator 
for the amount due on said note, with costs amounting to 
Seven hundred and one dollars and seventy-eight cents 10 
($701.78).

3. Execution was issued on said judgment by Richard F. 
Corcoran against your orator to the Sheriff of the County 
of Monmouth, and on the third day of September, Nineteen 
hundred and four, your orator paid to the Sheriff the 
amount due on said execution, amounting, with interest 
and Sheriff s fees, to Seven hundred and thirty-two dollars 
and twenty-six cents ($732.26).

$0
4. Prior to the making of said payment and on or about 

the first day of September, Nineteen hundred and four, 
your orator, in the presence of the attorney of record -for 
the said Richard F. Corcoran, offered to pay to the Sheriff 
the amount due on said judgment and demanded from the 
said attorney of record the delivery of the note and the as-
signment of the judgment which had been assigned to said 
Richard F. Corcoran by the Citizens’ National Bank of 
Long Branch, and said attorney offered to surrender said 
note to the Sheriff, but refused, on behalf of the said Rich- 30 
ard F. Corcoran, to assign the judgment, stating that he 
represented not only said Richard F. Corcoran, but also 
Joseph A. Duffy, against whom the said judgment so. as-
signed was recovered.

5. Your orator shows that the said Joseph A. Duffy, 
against whom the said judgment so assigned was recovered, 
was the maker of said note and was primarily liable there-
on, and that the liability on said note of your orator was 
that of endorser, and that your orator is the surety for the 40



debt held by Richard F. Corcoran agaiiist the said Joseph 
A. Duffy, and as such surety has satisfied the debt and is 
entitled to subrogation to all the securities held by the said 
Richard F. Corcoran for the debt, including the said judg-
ment held by him against the said Joseph A. Duffy.

Your orator therefore prays that the said Richard F. 
Corcoran and Joseph A. Duffy may, without oath, an-
swer the premises, and that the said Richard F. Cor- 

10 coran may be adjudged by the decree of this Court to 
be the holder of said judgment, in trust for your orator, 
and to assign the same to him, and that the said Joseph A. 
Duffy may be decreed to pay to your orator the amount 
due to your orator on said note and judgment, and that 
your orator may have such other and further relief as may 
be equitable.

May it please Your Honor, the premises considered, to 
grant unto your orator not only the Writ of Injunction re-
straining the said Richard F. Corcoran from assigning or 

20 satisfying the said judgment against Joseph A. Duffy, but 
also the Writ of Subpoena, to be addressed to the said Rich-
ard F. Corcoran and Joseph A. Duffy, commanding them to 
answer the premises and abide the order of the Court.

COLLINS & CORBIN,

Solicitors and Counsel for Complainant.

•30 St a te  o f  New  J e r sey , s s :

Th o ma s P. McKenna , being duly sworn according to 
law, on his oath says:

I am the complainant named in the foregoing Bill. The 
matters therein set forth are true.

Joseph A. Duffy gave me his note for Six hundred dol-
lars for rent of property at Long Branch, and I endorsed 

40 and discounted the same. Mr. Duffy did not pay it, and it



was protested, and the bank brought suit against him and 
recovered judgment, which has not been satisfied.

Eichard F. Corcoran took an assignment of the judgment 
from the bank, and the bank gave him at that time the note, 
and he brought suit against me as endorser and recovered 
judgment in the New Jersey Supreme Court and execution 
was issued on the judgment. I paid to the Sheriff of the 
County of Monmouth on September third, Nineteen hun-
dred and four, the amount due on the execution, amounting 
to Seven hundred and thirty-two dollars and twenty-six jo 
cents. About September first, Nineteen hundred and four,
I met the Sheriff, together with Mr. Eoe, the attorney of 
record for Mr. Corcoran, and offered then to pay to the 
Sheriff or to the attorney of record the amount due on 
receipt of the note and of an assignment of the judgment 
which Mr. Corcoran held by assignment from the bank.
Mr. Eoe said he would give me the note but would not fur-
nish an assignment of the judgment.

Subscribed and sworn to at New York, 20
this 7th day of September, A. D.,
1904, before me,

THOMAS P. McKENNA.

Ander so n  Pric e ,

M. C. C. of N, J .

30
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IN CHANCERY OF NEW JERSEY.

Bet w ee n

THOMAS P. McKENNA,
Complainant,

AND

RICHARD F. CORCORAN and 

OTHERS,
Defendants.

20
ANSWER.

The Answer of Joseph A. Duffy, one of the defendants, 
to the bill of complaint of Thomas P. McKenna, com-
plainant :

This defendant answering says, that he denies the allega-
tion made in the bill of complaint that on the eighteenth 

3Q day of August, Nineteen hundred and two, at Long Branch, 
in the County of Monmouth, he became indebted or was 
indebted to the complainant in the sum of Six hundred dol-
lars and gave to the complainant the note therein stated in 
payment thereof; hut he admits that such note as therein 
stated was given and that suit was brought thereon against 
this defendant, as stated in paragraph 2 of said bill, but 
defendant says that the judgment was not as stated in the 
said bill of complaint, but was for the sum of Six hundred 
and thirty dollars and ninety-four cents damages and 

40 Thirty-three dollars and seventy cents costs of suit.



That he believes that it is true that the said Richard F. 
Corcoran brought suit by attachment and obtained a judg-
ment and issued execution as stated in paragraphs 2 and 3 
of said bill of complaint.

That he desires the allegation in paragraph 5 of said bill 
of complaint that this defendant was the maker of said 
note and primarily liable thereon, or that the liability on 
said note of the complainant was that of endorser, or that 
the endorser was surety for the debt held by the said Rich-
ard F. Corcoran against this defendant.

4. That on the eighteenth day of August, Nineteen hun-
dred and two, this defendant was in the law office of the 
complainant at 25 Broad Street, New York City, and that 
the said complainant then and there requested this defend-
ant to aid him in raising the sum of Six hundred dollars, 
and desired him to sign a note as the accommodation maker 
thereof, in order that the said complainant might the more 
readily discount and receive the money on said note.

5. That this defendant at first refused to sign the said 
note, but subsequently did so at the urgent solicitation of 
the said complainant as a favor to him; that after the said 
note was made, as aforesaid, the said complainant requested 
this defendant to take the said note to the Citizens’ Na-
tional Bank at Long Branch and have the same there dis-
counted for his use and credit, and that thereupon the said 
defendant did, afterwards, to wit, on the nineteenth day 
of August, Nineteen hundred and two, take the said note 
to the said bank, together with the bank-book of the said 
complainant which had been entrusted to this defendant, 
and then and there stated to the cashier of said bank that 
this defendant had brought the said note there to be dis-
counted for the credit of the complainant, and that while 
the said note was signed by this defendant as maker that 
he was an accommodation maker upon said note and surety 
for the said complainant, and that the said note was then 
taken by the said bank and discounted and credited for the

10
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sum entered upon the complainant’s pass-book, which this 
defendant afterwards delivered to the said complainant.

6. That after the said note was due and protested this 
defendant requested the said bank, which had notified him 
that the said note was not paid, to bring suit against the 
said complainant and this defendant, and again stating that 
he was a surety on said note and that the relative position 
of the complainant and this defendant in said note could

20 be easily determined.

7. That the defendant received no reply to this request 
and on or about the ninth day of January, Nineteen hun-
dred and two, the said Citizens’ National Bank of Long 
Branch brought suit against this defendant upon said note, 
and that after this defendant was served with said summons 
and declaration he again requested the bank, through Ben-
jamin P. Morris, the attorney of record and a director of 
said bank, to join the said complainant in the said action,

20 which was refused, and that afterwards such proceedings 
were had in the said suit that on the sixteenth day of June, 
Nineteen hundred and three, a judgment was entered 
against this defendant for the sum of six hundred and 
thirty dollars and ninety-four cents damages and thirty- 
three dollars and seventy cents costs of suit.

8. That afterwards the said Benjamin P. Morris, the at-
torney of said bank, stated that the said complainant had 
agreed to pay him or the said bank fifty dollars to bring 

00 the said suit against this defendant as aforesaid.

That afterwards, as this defendant is informed and be-
lieves it to be true, the said Kichard F. Corcoran took an 
assignment of said judgment and began proceedings against 
the said Thomas P. McKenna upon the said note, which 
resulted in the judgment stated in the complainant’s bill 
of complaint.

And this defendant in further answering says, that while 
40 he is the maker of the said note, he is but accommodation
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maker and not primarily liable thereon, and that he re-
ceived no benefit on the said note, and that the proceeds 
of the same after it was discounted by the Citizens’ Na-
tional Bank were paid to the said complainant; and that 
while the said complainant appears as endorser on said 
note he is primarily liable thereon, and that this defendant 
is surety for the said complainant in respect to said debt, 
and that the payment by him of his said judgment is a 
satisfaction of the said debt and is an exoneration of this - 
defendant, except so far as this defendant is liable for the in 
costs upon the said judgment taken by the said Citizens’ 
National Bank against him and held by the said Richard F. 
Corcoran, and which he is alone liable to pay.

Wherefore this defendant humbly prays to be hence dis-
missed with his reasonable costs and charges in this behalf 
most wrongfully sustained.

CHARLES J . ROE,
Solicitor for Defendant. 20

40



IN CHANCERY OF NEW JERSEY.

Between

10 Th o ma s P. McKenna ,
Complainant

and

Ric h a r d  F. Co r co r an and Ot h er s ,
Defendants,

On B ill, &c.

ANSWER.
20

The Answer of Richard F. Corcoran, one of the defend-
ants, to the bill of complaint of Thomas P. McKenna, com-
plainant.

1. This defendant answering says, that on the sixteenth 
day of June, Nineteen hundred and three, the Citizens’ 
National Bank of Long Branch recovered judgment in 
the New Jersey Supreme Court against Joseph A. Duffy

30 for the sum of Six hundred and thirty dollars and ninety- 
four cents damages and Thirty-three dollars and ninety 
cents costs of suit, upon a note made by the said Joseph A. 
Duffy in the sum of Six hundred dollars, to the order of 
the complainant, Thomas P. McKenna, and dated August 
18th, 1902, payable three months after date, as stated in 
the complainant’s bill of complaint.

2. That on the first day of October, Nineteen hundred 
and three, the Citizens’ National Bank of Long Branch, in

40 consideration of the sum of Six hundred and seventy-eight



dollars and thirty-eight cents to it paid by this defendant, 
transferred to this defendant in writing the said judgment, 
and also delivered to this defendant the note upon which 
the same was founded.

3. That this defendant having collected or secured noth-
ing on the said judgment from the said Joseph A. Duffy, 
afterwards, to wit, on the ninth day of December, Nineteen 
hundred and three, caused an attachment to be issued out 
of the Supreme Court of the State of New Jersey, against . .  
the goods and chattels of the said Thomas P. McKenna, 
upon the said promissory note, and that such proceedings 
were had therein that the said Thomas P. McKenna, the 
complainant, entered an appearance and received a declara-
tion; and that afterwards, to wit, on the seventh day of 
June, Nineteen hundred and four, a judgment was entered 
in the said suit in favor of this defendant against the said 
Thomas P. McKenna, the complainant, for the sum of 
Seven hundred and one dollars and seventy-eight cents 
damages and costs, and that this defendant caused an exe- 
cution to be issued thereon to the Sheriff of the County of ™  
Monmouth.

4. That on or about the first day of September, Nineteen 
hundred and four, the said complainant called this defend-
ant's attorney of record to the law office of Collins & Cor-
bin in Jersey City, at which place was a Deputy Sheriff of 
the County of Monmouth, and then and there the said 
complainant stated that he was ready to pay to the said 
Sheriff the said execution, or the amount of damages, costs 
and Sheriff’s fees due thereon, if the defendant would 30 
make him an assignment of the judgment recovered by 
the Citizens’ Bank against the said Joseph A. Duffy, and 
which had been assigned to this defendant; that this de-
fendant then refused, through his attorney, to give such 
assignment in consideration of such offer of the payment 
of said execution, but stated his willingness to give to him 
the note upon which such judgments were founded.

5. That the amount due this defendant upon the said 
execution for damages, costs and execution fees was the sum 40



of Seven hundred and thirty-two dollars and twenty-six 
cents, and that the said defendant on the said third day 
of September paid to the said Sheriff the sum of Seven 
hundred and twenty-five dollars thereon, and that after-
wards, on the Seventh day of September paid the balance 
of seven dollars and twenty-six cents, which satisfied the 
said judgment.

6. That the payment of the amount due on the said exe- 
10 cution did not pay the judgment that was recovered by the 

said Citizens’ National Bank against the said Joseph A. 
Duffy and assigned to this defendant, but that the said pay-
ment operated only, so far as this defendant was concerned, 
to satisfy as against this defendant only a part of said 

; judgment, to wit, said sum of six hundred and thirty dol-
lars and ninety-four cents recovered as damages, and that 
this defendant still had an interest to the amount of thirty- 
three dollars and ninety cents as and for the costs recovered 
together with the interest; and he submits that he was not 

2Q obliged to assign said judgment, if the complainant was 
entitled to the same, until the whole amount due thereon 
was paid or tendered to him, which the said complainant 
has never done or offered to do.

Wherefore this defendant humbly prays to be hence dis-
missed with his reasonable costs and charges in this behalf 
most wrongfully sustained.

CHARLES J . ROE, 
Solicitor for Defendant.

40



IN CHANCERY OF NEW JERSEY.

Betw een

THOMAS P. McKENNA,
Complainant,

AND

RICHARD F. CORCORAN and 
JOSEPH A. DUFFY,

Defendants.

H e a r in g  a n d  

P r o o f s .

On B ill, &c.
10

APPEARANCES : 20

COLLINS & CORBIN, for Complainant.

C. J . ROE, ESQ., for Defendants.

Before HON. LINDLEY M. GARRISON, Vice-Chan-

Cji a n c er y  Cha mbe rs , Jersey City, N. J., June 13, 1905. 30

THE CASE FOR THE COMPLAINANT.

Mr . Co r bin . Your Honor will see that the issues are 
considerably narrowed by the pleadings; and I think there 
is nothing more for me to do on the opening than to put in 
the note and call Mr. McKenna to testify briefly in regard 
to his request for an assignment and offer to pay, and the 
refusal on ground stated in the answer. 40

cellor.



2
Th e  Vic e-Cha n c el lo r . What about the allegation in 

Mr. Corcoran’s answer that, in any view of the case, there 
are some thirty dollars due him and which must be paid 
before he could be called upon to assign the Citizens’ Na-
tional Bank vs. Duffy judgment ?

Mr . Co r bin . Well, I think that may be so. The bill, 
however, as shown by the answer itself, is based upon a 
denial of any liability at all.

10
The  Vic e-Ch a n c el lo r . By Duffy.

#
Mr . Co r bin . Yes.

Th e  V ic e-Ch a n c el l o r . But there is no dispute that 
if Mr. Corcoran is to be called upon to assign that judg-
ment it would only be upon payment of any amount re-
maining due to him on it?

A« Mr . Co r bin . Yes, sir.

THOMAS P. McKENNA, sworn.

By  Mr . Co r bin  :

Q. Mr. McKenna, you are the complainant in this cause ?
A. Yes, sir.
Q. Did you meet Mr. Roe, as attorney for Mr. Corcoran,

3() in the office of Collins & Corbin about the time the judg-
ment was paid?

A. Yes, sir.
Q. What conversation did you have with him about an 

assignment of the Corcoran judgment?
A. Well, you had arranged for the Deputy Sheriff of 

Monmouth County to be present at the time, and tele-
phoned Mr. Roe that he was to be at your office, and 
asked him to come over for the purpose of taking up this 
matter; and then the Sheriff had present with him a full

40 statement of the judgment, which was submitted there to



3
all of us, and then I offered to Roe the amount of that 
statement.

B y  the  V ic e-Chan ce ll or :

Q. Which judgment are you now speaking of?
A. I am speaking now of the judgment against me.
Q. The Corcoran judgment?
A. Yes, sir.

By  Mr . Co r bin  :

Q. And what request did you make in regard to the 
judgment?

A. I asked Mr. Roe to assign the judgment to me.

By  t h e  V ic e-Ch an ce ll or :

Q. Which judgment did you ask Mr. Roe to have as-
signed to you?

A. Why, the judgment that Mr. Corcoran had against 
me.

Mr . Co r bin . No, no.

The  Wit n ess . Well, there is a statement of it.

Q. You are a little mixed on this. What was the first 
judgment that Mr. Corcoran had recovered—what was the 
first judgment that had been recovered? Are you talking 
about the judgment recovered by the bank-?

A. That is the one I am talking about.
Q. That is the one you asked him to assign?
A. Yes, sir.
Q. That is the judgment of the Citizens’ Bank of Long 

Branch vs. Joseph A. Duffy.
A. That is the one. That is the one we considered as 

collateral.
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By  Mr . Co r bin  :

Q. What did he say in regard to what he would do ?
A. He said that he could not do that, as he also repre-

sented Mr. Duffy, and that Mr. Duffy requested him not to 
assign that judgment, and that he would not do. it, to pro-
tect Mr. Duffy’s interests.

Q. Now, what did he say about the note, about turning 
over the note?

j 0 A. He said he saw no objection to turning over the note; 
and then the money was paid to the Sheriff, and the Sheriff 
received the note, as I understand, and there was an en-
dorsement on the back of it, and with that endorsement he 
turned the note back to me.

Q. Now, I show you a note; is that the note on which 
the judgment of the Bank was recovered?

A. Yes, sir.
Q. Signed by Mr. Duffy ?
A. Yes, sir.

20 Q. To your order?
A. Yes, sir.
Q. And endorsed by you?
A. Yes, sir.

Th e  Vic e-Ch a n c el lo r . I s this also the note on which 
the Corcoran-McKenna judgment was recovered ?

Mr . Co r bin . Yes, sir. Mr. Corcoran also recovered 
30 judgment against Mr. McKenna as endorser.

Q. Now, the endorsement on it was written after it was 
signed by you?

A. Yes, sir.
Q. That was written before it was delivered—before it 

was rendered up ?
A. Before it was rendered up to the Sheriff.
Q. Afterwards the note was given—
A. (Interrupting.) The note was given to the Sheriff, 

40 and the Sheriff gave it to me.

S
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Mr . Co r bin . We offer the note and notice of protest in 
evidence. (Adm itted without objection, and marked E x -
hibit 1  of Complainant.)

Th e  Vic e-Ch a n c el lo r . (To the stenographer.) Take 
a memorandum of this exhibit on the notes Mr. Black: 
The face of the note is “$600.00. Long Branch, August 
18, 1902. Three months after date I promise to pay to the 
order of Thomas P. McKenna Six hundred dollars at the 
Citizens’ Bank of Long Branch, N. J. Joseph A. Duffy.” 
On the back is the written signature “Thomas P. Mc-
Kenna,”  and then in a different handwriting (which Mr. 
Roe now admits is his, Roe’s, handwriting) the following 
“ In Judgment. June 16th, 1903. For $664.64 against 
Joseph A. Duffy at suit of the Citizens’ National Bank of 
Long Branch, in Supreme Court, assigned October 1, 1903, 
to Richard F. Corcoran. Judgment June 7th, 1904, for 
$701.78 against Thomas P. McKenna at suit of Richard 
F. Corcoran in Supreme Court both on within note.”

CROSS EXAMINATION.

By  Mr . Ro e :

Q. Mr. McKenna, you made an appointment to meet me 
at Mr. Corbin’s office, did you not?

A. I think so; yes.
Q. Will you just look at that letter that I show you 

(handing witness a letter); is that your letter?
A. Yes, sir.
Q. That is the letter making the appointment, is it not ?
A. I couldn’t say that that is the date of the appoint-

ment. You can tell it by comparison with the endorsement 
there. This was making the appointment for you at Mr. 
Collins’ office.

(The letter identified by the witness is now marked for 
identification “ G. W. B., 1.” )
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Q. You had several talks over the ’phone, with reference 
to this judgment of Corcoran’s against you, with me, had 
you not?

A. I don’t remember any.
Q. You had communicated prior to this, about paying 

that judgment, with me, had you not ?
A. I do not recall. I think that any communications 

from me were probably made from Collins & Corbin’s office.
Q. Is this your letter (showing witness a paper dated 

10 June 30, 1904) ?
A. Yes, sir.

(The letter identified by the witness now marked for 
identification “ G. W. B., 2.” )

Q. What time was it that you met me at Mr. Corbin’s 
office?

Th e  Vic e-Ch a n c el lo r . Do you mean the time of day ?
20

Mr . Ro e. No, what time of the month, what date?

A. Well, I have no way of fixing the date of the appoint-
ment. I know we were there. By reference to that en-
dorsement, if I had it here before me, no doubt that states 
exactly the date.

Q. And you made a suggestion to me to make an assign-
ment of the Bank judgment that day, whenever it was, that

30 we met at that office ?
A. Yes, sir.
Q. That was the first time you had made any such sug-

gestion to me, wasn’t it?
A. I think so.
Q. And didn’t I tell you that I could not assign that 

judgment, that the payment of your judgment killed it so 
far as we were concerned ?

A. No, sir.
Q. Didn’t I tell you that?

40 A. You made no such statement.
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Q. Then did you not take me into Mr. Corbin’s office, 
Mr. Charles Corbin’s office?

A. No, sir; we were all sitting in Mr. Charles Corbin’s 
office waiting for you, and Mr. Corbin had telephoned over 
his telephone for you, and I sat there waiting for you, with 
the Sheriff.

Q. Was not the first interview in the office of Mr. Ho-
bart, or someone connected with that office, and after that 
we went into Mr. Charles Corbin’s room ?

A. The interview was not with me, if it was in the other 
room.

Q. And did not I, at that time, say to Mr. Corbin that 
I could not assign the judgment because I considered that 
so far as Corcoran was concerned the judgment was dead ?

A. No, sir.
Q. If you paid it?
A. No, sir.
Q. And then did not Mr. Corbin say that “he was en-

titled to subrogation,” and look at a book at the time ?
A. I would not like to say that Mr. Corbin said “he was 

entitled to subrogation” ; I do not recall that; but Mr. Cor-
bin said that Mr. McKenna-—this was his language—“Mr. 
McKenna was entitled to an assignment of this judgment,” 
and I won’t say that he looked at an authority or not, but I 
know he had been looking at the authorities while waiting 
for you to come, and had the books in front of him.

Q. And then Mr. Corbin asked me if I represented Duffy, 
and I said that I did, in a way, represent Duffy ?

A. Yes, sir; you said you represented Mr. Duffy.
Q. And I said Mr. Duffy claimed that he was surety on 

the note, an accommodation maker?
A. No, sir; I do not recall that.
Q. And that, therefore, I could not make the assign-

ment?
A. No, sir; I have no recollection of you making any 

such statement.

By  Mr . Co r bin  :

Q. In whose handwriting is the body of the note “ Ex-
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Mbit 1  of Complainant” ?
A. In  Mr. Duffy’ s handwriting, all except the date.

By  Mr . Ro b :

Q. Is  the amount of that note, written in figures, in his 
handwriting also ?

A. No, the figure part of it is in my handwriting.
Q. And the date ?i o 7
A . And the date.

By  Mr . Co r bin  :

Q. The figure part ?
A. Yes, sir.
Q. But not the written part?
A . Not the written part.

20 ______

C O M P L A IN A N T  R E S T S .

T H E  C A S E  FO R  T H E  D E F E N D A N T S .

30
M r . Ro e : I have the assignment of this judgm ent here. 

Mr. Corcoran, unfortunately, I  could not reach at his home, 
but w ill probably do so later, i f  it is necessary to have him 
here. B u t I  might say that I  have the assignment that has 
been spoken about, to Mr. Corcoran by the Citizens’ N a-
tional Bank, of Long Branch, of that judgm ent; and I 
have also the check of Mr. Corcoran here that he paid for 
that assignment; and the amount, I  presume, of the judg-
ment is as in our answer correctly stated ( I  mean the first 

40 judgm ent), but in their bill it is incorrectly stated.
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T h e  V ic e -Ch a n c e l l o r  : Well, the principal is only 
stated in their bill; yon have probably added interest and 
costs; they only state it as $601.54, which would be the 
principal.

Mr . Eo e : Yes. And I don’t know whether formal 
proof is wanted of these things or not.

T h e  V ic e -Ch a n c e l l o r : Perhaps Mr. Corbin will 
agree to them. If he does, you can put them in without iq  
proof.

(The assignment and check referred to by Mr. Roe 
were thereupon offered in evidence by him, admitted 
without objection as to lack of proof of signatures, &c., 
and are marked, the assignment, Exhibit 1 of De-
fendant, and the check of Corcoran, dated October 19, 
1903, Exhibit 2 of Defendant.)

(The two letters heretofore marked for identifica-
tion “ G. W. B., 1 ”  and “ G. W. B., 2,” are now offered 20 
in evidence by Mr. Roe, admitted without objection, 
and are marked respectively Exhibit 3, of Defendant 
and Exhibit 4 of defendant).

JOSEPH A. DUFFY, sworn.

By  Mr . Ro e :
30

Q. Are you acquainted with Mr. McKenna ?
A. I am.
Q. How long have you known him ?
A. I should say about ten years.
Q. I show you a paper marked Exhibit 1 of complainant, 

a note made by you to the order of McKenna, and ask you, 
did you sign that note?

A. I did.
Q. When?
A. About the date of it. 40



Q. Where?
A. 25 Broad Street, Mr. McKenna’s office, New York 

City.
Q. What is Mr. McKenna’s business?
A. He is a counselor-at-law.
Q. And has an office in New York City?
A. Had an office at that time at 25 Broad Street, New 

York City.
Q. Will you state the circumstances and conversation 

11  leading up to the signing of that note ?
A. On August 18th, 1902, with Hugh E. O’Keilly, I 

called at Mr. McKenna’s office in reference to transactions 
I had through him with Arthur L. Myer and Offenbach & 
Moore. Mr. McKenna was instrumental in having me 
make those investments, and I looked to him to obtain for 
me a return of the money I had invested. He had prom-
ised to do so. On August 18th I called at the office, as I 
said, and asked him to obtain for me at that time a return 
of my money on account of the Offenbach & Moore account. 

20 Mr. O’Beilly was also interested in those investments, and 
he called for the same object. While there Mr. McKenna 
stated that he had received a notice of protest of a note 
for six hundred dollars, and asked me to sign a note for 
him to put in the bank. I absolutely declined to do so, 
and told McKenna that he owned me a great amount of 
money. He said nothing further. I said “Furthermore, I 
want you to get this money from Offenbach & Moore for 
me.”  He left me and went out of the room; he was gone 
several minutes, and when he returned he said, “ I have ar- 

30 ranged for the repayment of your Offenbach & Moore ac-
count from Arthur L. Myer; he is going to give you South 
Elberon Land Company bonds in payment for it.” I said, 
“When ?” He said, “You come to-morrow afternoon, after 
three o’clock.”  He then turned to me and said, “Now,” he 
says, “ I have done this favor for you—I straightened this 
Offenbach & Moore account out for you—you do this favor 
for me. I am going to be married in a couple of days, and 
this note is due at the bank, and I want you to make this 
note out as a favor for me.” I again demurred. He said, 

40 “ I having done this favor for you, you ought to do this
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favor for me.” I relied upon his promise that he had ar-
ranged this Offenbach & Moore account, and I said I would 
sign the note for him. He then took a note out of his desk 
and started to fill it in. He put the amount and date in. 
He then told me he was in a great hurry, and asked me to 
finish the rest of it, which I did. After I signed it he en-
dorsed it and handed it to me and asked .me to bring it to 
the Citizens’ National Bank and put it into his account, 
which I did the following day.

Q. Where were you in business at that time ?
A. I was in business at 15 Exchange Place, Jersey City.
Q* Prior to that time, where had you been in business ?
A. I was also engaged in business over the Citizens’ Na-

tional Bank in Long Branch, in partnership with Mr. Mc-
Kenna.

Q. You say that there was another note of which he 
spoke, prior to that, as being protested—what note did you 
refer to ?

A. A note made May 18th.
Q. By whom ?
A. By me, to the order of McKenna; that note was a 

renewal of a note given on February 17th, 1902, ilpon 
which I also was an accommodation maker.

Q. Was that the first note you were on for M cKenna ?
A. The first note, and the only note that I ever was on.
Q. W ill you state the circumstances under which that 

note was given ?

Ph e  Y ic e -Ch a n c e l l o r : You  mean the February note?

Mr . Bo e : The February note.

A. In December, 1901, I was about to be married, and, 
looking about for a home, I struck upon Long Branch. I 
had known McKenna very well, and visited him at his 
house down there. I spoke to him about getting a house. 
We looked around the neighborhood and at last located a 
house on Franklin Avenue—

Q* ( B y  t h e  V ic e -Ch a n c e l l o r ) : Long Branch?

10
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A. In Long Branch. I was about to take that house 
when he suggested that he had two houses of his own on 
Morris Avenue, not yet complete, which he would let me 
have, or one of which he would let me have, when it was 
completed, and asked me when I would expect to occupy it. 
I told him I would not be married until the middle of Jan-
uary and could not take possession before February. He 
said that the house would be finished by that time, and that 
I could move in. I agreed at that time to take the house 

10 from him and pay fifty dollars a month rent. He said they 
were principally summer houses and that he rented them 
by the summer, and that no rent would commence until 
the 1st of May. An agreement also was made at that time 
to equip the house with steam. I was to pay one hundred 
dollars and he was to pay the balance. When I returned 
from my wedding trip, I went to Long Branch, and the 
house was not yet complete, but I moved in about the 2d 
day of February. Subsequently to that Mr. O’Reilly spoke 
to me—Mr. McKenna was away, and Mr. O’Reilly spoke 

20 to me of a proposition Mr. McKenna had made to him—

Mr . Co r bin  : I object to the conversation.

Q. As the result of this conversation you went to see 
Mr. McKenna?

A. As the result of the conversation with Mr. O’Reilly 
I saw Mr. McKenna.

Q. When was that ?
30 A. That was on the 18th day of February, 1902. Mr. 

McKenna had been away in Canada, and had not returned 
until the day before. On Sunday, the 18th day of Febru-
ary, at his office he asked me if O’Reilly had spoken to me 
about a proposition to become a partner of his. I told him 
he had, and that I was not quite sure about entering into 
the scheme with him; and at that time he pictured to me 
the beneficial results and how much money we would make, 
and how easy it was made down there, and at last I con-
sented ; and at that time, in talking over the terms, he said, 

40 “Now, I will take—
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Mr . Co r bin  : I object to the terms of the partnership. 
There is no such defense pleaded here. I submit it is an 
outside matter.

Th e  Vic e-Ch an ce ll or : I will admit it. I cannot tell 
yet. He is entitled to give the whole conversation, and if 
that develops a different defense than that made here, then 
we will consider the question of whether it may be con-
sidered in this case. He may tell the whole conversation, 
and the court will determine afterwards its relevancy. i a

A. (Resuming.) He said, “Now, you are to pay rent, 
fifty dollars a month; but/’ he said, “under our agreement 
you will not have to pay anything.”  He said, “ I will have 
charge of the funds, and as the money is earned I will 
deduct the rent therefrom.”  He said, “Now, I am a little 
short of money, and I would like to get some money down-
stairs ; if you will sign a note for six hundred dollars, which 
would be in a form that would be the amount of a year’s 
rent, I can bring this note downstairs to the bank and they 20 
will think it an asset of mine. That is the reason why I 
would like you to be the maker instead of the endorser.”  At 
the same time he had prepared a. mortgage, after I had 
demurred to making or endorsing any note. He said, “ You 
will be perfectly protected in making this note for the 
reason that I am going to give a mortgage to the bank, and 
they are to let me draw beyond my account over three thou-
sand dollars, and this mortgage will cover any note either 
made or endorsed by me.”  The mortgage was subsequently 
drawn, and three days afterward I executed the same. A ^0 
certified copy of that mortgage is here.

By  t h e  Vic e-Ch a n c el l o r  :

Q. You executed the mortgage?
A. That is, I took his acknowledgment to it. And after 

that I never received one dollar from Mr. McKenna of the 
partnership proceeds.

By  Mr . Ro e :
40



Q. After you had executed that note, what was done with 
it?

A. Why, at Mr. McKenna’s direction, I brought it down-
stairs to the Citizens’ National Bank, with his bank-book, 
and it was entered to his account; the discount was charged 
against him.

Q- You say that a mortgage was executed before you; 
will you look at that paper and say whether that is a copy 
of that mortgage (showing witness a paper) ?

1.0. A- Tins is a certified copy of the mortgage executed be-
fore me, which I have just referred to.

Q. Now, how long was that note made payable?
A. Three months’ note.
Q. At the end of the three months did you hear from 

that note again ?
A. The day before the three months were up I was again 

in Mr. McKenna’s office in New York. By the way, Mr. 
McKenna was very seldom present at Long Branch. He 
had an office with Arthur L. Myer in New York City at 25 

20 Broad Street. I was over in the office in reference to an 
investment I had made through McKenna with Myer. It 
was immediately after the collapse of the Webb-Myer se-
curities. At that time I spoke to Mr. McKenna about his 
paying the note when it came due. He said, “4 am up to 
my neck in trouble here now” ; he said, “as a favor to me— 
that will be all right—you can execute another note and 
the bank will take it for you.” I signed another note, and 
at his request, with his bank-book I went to the bank, and 
they again entered to his credit the amount of that note 

30 after deducting the discount.
Q. And the note sued upon was—
A. (Interrupting.) The note I first referred to in mV 

testimony. When that note that I have just spoken about, 
made in May, came due, it was protested. I refused to pay 
it; and, as a favor to McKenna because he was going to be 
married, and because of his alleged favor in obtaining from 
Myer bonds of the South Elberon Land Company—which 
he nevef did, by the way—

Q. (Interrupting.) You say that at that first conversa- 
40 tion, when the house was spoken about, the rent of the
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h o us e, a n d he s ai d t h at y o u w o ul d h a v e n ot hi n g t o p a y f or 
t h at, di d h e s a y w h er e t h e p a y w o ul d c o me fr o m ?

A. T h e p a y w o ul d c o me fr o m t h e p art n ers hi p pr oc e e ds.
Q. A n d h o w l o n g di d y o u c o nti n u e wit h hi m ?
A. U p t o J ul y, i n cl usi v e.

Q. A n d d uri n g t h at p eri o d wer e y o u a p art n er, u n d er 
t h at arr a n g e m e nt, wit h hi m ?

A. I was.

Q. A n d di d a cti v e b usi n ess ?
A. I di d. j q

Q. H o w di d y o u di vi d e t h e pr ofits ?
A. T h e pr ofits wer e t o b e di vi d e d i n t w o.
Q. A n d w h e n — at w h at p eri o d ?

M e . Co e bi n  : I o bj e ct t o t h e dis c ussi o n of t h e p art n er-
s hi p pr ofits.

T h e  Vi c e - Ch a n c e ll o e : T his wit n ess’ s t esti m o n y was 
t h at aft er he h a d a gr e e d t o r e nt a h o us e fr o m M c K e n n a 
a n d t o p a y si x h u n dr e d d oll ars f or t h e s e as o n’ s r e nt, Mr. 2 0 
M c K e n n a t ol d hi m t h at b y r e as o n of t h eir p art n ers hi p ar-
r a n g e m e nt h e n e e d n ot s e e t o t h e p a y m e nt of t h at m o n e y, 
t h at he, Mc K e n n a, w o ul d t a k e it o ut óf t h e p art n ers hi p 
pr oc e e ds. N o w t h e n, t h e f urt h er e x a mi n ati o n s e e ms t o be 
as t o w h et h er t h at was d o ne, I pr es u me. I d o n ot s e e h o w 
I c a n s h ut it o ut.

M b . Co e bi n  : Y o u c a n n ot g o i nt o t h e p art n ers hi p a c-
c o u nti n g, u n d er t h es e pl e a di n gs.

T h e  Vi c e - Ch a n c el l o e  : T h er e is n o q u esti o n a b o ut 
t h at. I will p er mit t h e t esti m o n y.

A. T h e pr ofits wer e n e v er di vi d e d. Mr. M c K e n n a r e-
t ai n e d e v er y d oll ar.

Q. D o y o u me a n t h at he g ot all of t h e m o n e y ?
A. H e g ot all t h e m o n e y.

Q. A n d t h er e was n e v er a n y di visi o n of t h e pr ofits ?
A. T h er e was n e v er a n y di visi o n of t h e pr ofits.

■v  Q. D o y o u k n o w w h at t h e r et ur ns of t h e b usi n ess w er e?
4 0
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Me . Co r bin  : I  object to that; that is going into a part-

nership accounting.

(Question admitted.)

A. I  do not know exactly how much the business netted, 
because I never had an opportunity of finding out how 
much Mr. McKenna collected. He would never tell me. I 
know, however, that the amount which should be coming 

10 to me was greatly in excess of the sum of six hundred dol-
lars.

Q. How do you know that?

Mr . Co r bin  : I object to that statement, and to all of 
the testimony as outside of the proper issues here.

Th e  Vic e-Ch an ce ll or : I will admit it.

A. I know that from some of the items which were eol- 
20 lected and went to Mr. McKenna’s hands from my own.

Q. Can you mention those items ?
A. Some of them are: In the Beck Mortgage Case, 

over $350; Wheaton Administration Case, about the same 
amount; Braker Matters, about the same amount.

Mr . Co r bin  : All of this is taken subject to my objec-
tion.

Th e  Vic e-Ch an ce ll or : Oh, yes. Your objection goes 
30 to the point that these unsettled partnership matters cannot 

be brought up between them. Since you, however, say that 
the issue here is whether Mr. Huffy is a principal or is 
surety on this note, I do not see how I can better find that 
out than by finding out what the financial relations were 
between these men, and what they were at that time.

A. (Resuming.) I also received a letter from Mr. Mc-
Kenna, dated September 8th, 1902, which has reference to 
our account. (Producing a letter.) This is the letter.

40 Q. Do you know Mr. McKenna’s handwriting?
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A. I do.
Q. Is that written by Mr. McKenna?
A. It is.
Q. Dated September 8, 1902?
A. Yes, sir.

(Letter of September 8, 1902; identified by the wit-
ness is offered in evidence.)

Me . Co r bin  : I object to it, on the ground that the letter 
has no relation to the matter in issue.

Th e  Vic e-Ch a n c el l o r  : I will admit it.

(The letter is marked Exhibit D, 5.)

Th e  Wit n es s  : There were many other matters which 
Mr. McKenna never accounted to me for.

Q. Did he owe you any other money ?
A. Yes. When I informed him that I was going to 

leave—

Mr . Co r bin  : I object to the evidence. The witness has 
answered the question "Yes.”  Let us have the next ques-
tion.

Q. What other?

Mr . Co r bin  : I object to that.

Th e  Co ur t  : At what time, Mr. Eoe ?

Mr . Eo e : At the time that this last note was given, 
the 18th of August, 1902.

Mr . Co r bin : I object. There is no set-off here; there 
is no ground on which that would be a proper matter of 
inquiry.
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Th e  Vic e-Ch an ce ll o r : Why not? If the question is 
whether or not this? mnn~was" a principal or surety on this 
note, if he did not owe Mr. McKenna any money he could 
not be the principal, as between him and McKenna. I will 
admit it.

A. Yes. About the early part of August, when I told 
him I was about to move from Long Branch, he told me 
that he would pay me whatever the furniture cost which I 

] o would leave in his house. When I moved on September 1st, 
I left there furniture which cost me over ninety dollars. •

Th e  Vic e-Ch an ce ll or : That will have to be stricken 
outj because he did not owe you that money on the 18th of 
August. I will strike that out.

Q. When did you leave ?

Th e  Vic e-Ch an ce ll or : He said he left on the 1st of 
September. (To the witness) : You are now asked as to 

20 what money you now say Mr. McKenna owed you at the 
time this note was dated, August 18, 1902,

Mr . Ro e : I mean beyond what he owed you on the part-
nership account.

T h e  Co ur t  : He has given all of that as well as his 
recollection will serve him.

Th e  Wit n es s  : Yes, I had claims against him amount- 
30 mg thousands of dollars, for having induced me to go 

into these schemes in New York, which he had promised 
to have the money returned to me from.

Mr . Co r bin  : I move to strike that out. That certainly 
cannot cut any figure here in this case.

Th e  Vic e  Ch an ce ll or : It shows the relationship be-
tween the parties at the time. I will let it stand.

40 Q. What were they—these schemes you refer to ?
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A. Why, they were the accounts which I have already 

referred to with Offenbach & Moore on the purchase of 
Hackensack Meadow stock and Forth American Lumber 
and Pulp Company.

Q. What was McKenna’s relation to those ?
A. Why, he was counsel.
Q. Well, how did he become liable to you on account of 

those ?
A. Because it was through him and the representations 

made by him, and the giving of the money to him, that I IQ  
went into those.

Q. How much money did you give to him ?
A. On one occasion—the only occasion on which the 

money was handed direct to him, was a check for one thou-
sand dollars.

Q. And that existed at the time of the note of the 18th 
of August?

A. Yes.

_____  20

CKOSS EXAMINATION.

By  Mr . Co r bin  :

Q. You had an office in Jersey City, Mr. Duffy, for this 
period of 1902 ?

A. Yes.
Q. And your residence was in Long Branch ? on
A. Yes.
Q. You traveled on the train to reach your office ?
A. Yes.
Q. Mr. McKenna was at that time living in New York, 

was he not? • r
A. At that time Mr. McKenna was stopping in New 

York. His home, I understand it, was at Long Branch.
Q. He did not go out on the train on which von did everv 

night ?
A. Not every night; sometimes; it would all depend on 40
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the season of the year. After June he was down every 
night.

Q. He was boarding somewhere in Hew York?
A. He was stopping at 45 W. 16th Street, occasionally, 

with friends.
Q. A boarding house?
A. No.
Q. Now, he was married on the 20th of August?
A. 20th of August.

10 Q- Then he went off on a trip ?
A. On a trip.
Q. And was gone for how long ?
A. I should imagine six weeks. This letter was written 

to me from California while he was away; that was dated 
September 8th.

Q. Now, you had your business here in Jersey City, and 
your office here?

A. I had one of my offices here, yes.
Q. And he had his business and office in New York?

20 A. Had an office in New York.
Q. And then you had a partnership relation with refer-

ence to what business you could get down at Long Branch ? 
He had been doing business there ?

A. Yes.
Q. And, of course, when he was in New York he could 

not attend to that, and you undertook to look after some 
business at Long Branch ?

A. Oh, yes.
Q. And you were here every day, traveling in the morn-

30 ing and night by train ?
A. I was.
Q. And traveled from Long Branch ?
A. Yes.
Q. Were you a partner in New York in whatever busi-

ness he had there ?
A. No, I was not.
Q. Were you partners in whatever business you had in 

Jersey City?
A. No, sir; he was not.

40 Q. It was only in the Long Branch business ?
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A. Only in the Long Branch business.
Q. You, yourself, were married in the early part of that 

same year ?
A. January 16, 1902.
Q. And you hired this house in order to set up house-

keeping there, I suppose?
A. That is the idea.
Q. And you were actually there with your family until 

September ?
A. Until the 1st day of September.

B y  the  V ic e-Cha n ce ll ob :

Q. Of that same year ?
A. Same year. | '

B y  Me . Co r bin  :

Q. So you were at the house, then, for the season ?
A. I hired it for fifty dollars a month.
Q. I say, you hired it for the season ?
A. It all depends on what you call “ the season.M I had 

it from February 1st to September 1st.
Q. Long Branch is a summer resort ?
A. Yes, and a winter resort, also.
Q. Most houses there are rented for the summer season ? 
A. This was rented for the year around, and steam heat 

was put in, and it was considered a winter house.
Q. You put the steam heat in yourself?
A. Partly at my own expense.
Q. When did you enter the house?
A. February 2d, as I best recollect.
Q. Had anything been done on it during your absence ?
A. The steam heat had been installed.
Q. By whom ? Who had looked after that for you ?
A. Mr. McKenna.
Q. Were some of your own relatives there?
A. None whatever.
Q. What did you say ?
A. No relatives of mine.
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Q. And then was that any part of what you were to do— 
putting in the steam heat? Was putting in the steam heat 
part of your obligation ?

A. No; he was to put the steam heat in, and I was to 
pay one hundred dollars on account of it.

Q. Was your lease in writing?
A. It was not.
Q. Was there ever any other proposition than that dis-

cussed, to pay fifty dollars a month?
IQ A. Not until it was afterwards changed on the date of 

the making of the first note, which was in February.
Q. But the only discussion, prior to that, was the ques-

tion of fifty dollars a month?
A. Fifty dollars a month, from May 1st, succeeding.
Q. Did you have some discussion with Mr. McKenna 

about buying the house ?
A. Mr. McKenna had spoken to me, that he would like 

me to buy the house.
Q. And you had some discussion of that proposition ?

2Q A. Oh, I shouldn’t wonder that I had. I had, probably, 
- in the beginning.

Q., And you finally concluded, instead, to hire it?
A. Oh, no; the proposition to buy came up after the 

proposition was entered into to rent.
Q. But you did not decide whether you would rent or 

not until after you had determined not to buy this house?
A. I decided to rent at Long Branch. The proposition 

to buy was an after-consideration, after I had rented it.
Q. And did you have occasion to send any telegram to 

30 Mr. McKenna about that business?
A. Not that I recollect.
Q. I show you telegram of January 3, 1902 (handing 

witness a telegram) : Do you remember sending a tele-
gram?

A. I probably sent this telegram.
Q. You say (and you have the telegram before you) that 

you think you probably sent that telegram ?
A. Yes.
Q. In view of that, do you desire to correct your state- 

40 ment in that respect?
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A. Not in the slightest.
Q. I  ask you now whether you know the signature to the 

letter dated January 3, 1902? Will you look at the signa-
ture and state whether that is your signature? (Handing 
the witness the letter referred to, which the witness pro-
ceeds to read.) Cannot you tell, without reading the letter, 
whether that is your own signature ?

A. I probably could, but I would just as leave read it. 
(After having read the letter.) Yes, that is my signature’ 
and that is my letter.

HUGH EDWARD O’REILLY, sworn.

By  Mr . Ro e:

Q. Mr. O’Reilly, are you acquainted with Thomas P. Mc-
Kenna ?

A. I am.
Q. And Joseph A. Duffy?
A. Yes.
Q. How long have you known Mr. McKenna ?
A. Oh, I should say twelve years.
Q. Do you remember the circumstances of Mr. Duffy’s 

signing this note, Exhibit C, 1 ?
A. Yes, I do.
Q. Where, and at what place was it ?
A. At Mr. McKenna’s office with Arthur L. Myer, 25 

Broad Street, New York City. ' 0().
Q. Will you state what took place at the time that note ' 

was signed, between Mr. McKenna and Mr. Duffy?
A, Yes. I was at Mr. McKenna’s office, and Mr. Duffy 

was to be over there. We were arranging to procure, 
through McKenna, from Arthur L. Myer, bonds of the 
South Elberon Land Company instead of the cash that we 
put up with Offenbach & Moore, as McKenna had arranged 
to do that for us. While I was there Duffy came in, and 
Mr. McKenna said to him, “There is a note here I want 
you to sign, Joe,”  and Mr. Duffy said, “Well, I won’t sign 40
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the note; I don’t owe you any money.”  And McKenna 
said, "Well, now, I am doing a great favor for you with 
Arthur Myer; I am getting Myer to give you South Elberon 
bonds, and I am fixing up your affairs, and I am going 
away in a couple of days, out West, and I want you to do 
this favor for me.”  And the amount and date is in Mr. 
McKenna’s writing, but the rest of it is in Mr. Duffy’s 
writing. And he, Duffy, signed the note. Then Mr. Mc-
Kenna asked Duffy if he would not take the note, with his 
pass-book, down to Long Branch and put it into the bank, 
because he was not going down to Long Branch before he 
went away.

Q. Was the note drawn there at that time?
A. Oh, yes, it was drawn at that time. McKenna started 

to put in the date. He wrote August 18, put in the 2 and 
the amount "Six hundred dollars,”  then he went in the 
other room, and said, "Joe, you will fill the rest of this out, 
and sign it, and then take it down to Long Branch and get 
it discounted.”

20 Q- What relation are you to Mr. McKenna ?
A. He is married to my sister.

CROSS EXAMINATION.

By  Me . Co ebin :

• go Q. You are not very friendly with Mr. McKenna, I sup-
pose?

A. No, I am not.
Q. Were you at that time?
A. Oh, yes ; we all were very good friends at that time.
Q. Did you have any special interest in this transaction, 

personally ?
A. No, not at all.
Q. Your observation of it was simply casual ?
A. I happened to be there by chance when Mr. Duffy 

40 came in.
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Q. You had no occasion to pay any great attention to 
this particular matter ?

y6S> Slr; 011 the contrary, I  had went there with 
Mr. Duffy to get these bonds from Mr. Myer.

Q. I  say, this matter of the note was not your business 
there ?

A. Oh, no.
Q. And whatever observation you had of this was casual ?
A. Yes.
Q. Had Mr. McKenna asked you to call the attention 

ot Mr. Duffy to the note—the protest of this note ?
A. Not at that time, no. He did later on. Three 

months from that date McKenna handed me the notice of 
protest that he had received when this note became due and 
was not paid, and he asked me to bring that over to Mr 
Duffy in Jersey City and ask Mr. Duffy to renew the note, 
and 1 brought the notice of protest over to Mr. Duffy

Q. Never mind; I  did not ask you that. Did you live 
down at Long Branch in the summer of 1902?

A. Yes.
Q. You went back and forth on the train?
A. No, I beg your pardon. I was in Europe during the 

summer of 1902.

10

20

Q. You did not go back and forth to Long Branch at 
that time ?

A. No, because I left New York on April 19th and I got 
back on the 28th of June, and from that time on I was 
going to Long Branch, back and forth.

Q. After the 28th of June ?
A. Yes.
Q. Then in July and August you were going down to ^  

Long Branch?
A. Oh, yes; every day, practically.
Q. And you went down' on the same train with Mr 

Duffy?
A. Very often, yes.
Q. And frequently you met him on the trains ?
A Yes, and frequently met him coming up in the morn-

ing, too.
Q. And you met him at Long Branch ?

40
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A. Yes.
Q. So that you could conveniently bear a message from 

Mr. McKenna to him?
A. Oh, it was possible, yes.
Me . Ko e : I would like to offer in evidence certified copy 

of a mortgage from Thomas P. McKenna to the Citizens’ 
National Bank, dated February 20, 1902.

Me . Co r bin  : I object. It seems to me to he imma- 
|0 terial.

Th e  Vic e-Ch a n c el l o r  : I will admit it.

(Mortgage in question is marked Exhibit D, 6.)

Me . Ro e : I offer in evidence certified copy of mortgage, 
bearing date the 10th day of April, 1902

Th e  Vic e  Ch a n c el l o r  : We have not had any evidence 
2Q about that yet. The first one Mr. Duffy testified as having 

been disclosed to him at the time he went on this first 
note. The other one I do not remember any testimony 
about.

Joseph A. Duffy recalled.

By  Me . Ro e:

Q. I show you certified copy of mortgage made by 
Thomas P. McKenna to the Citizens’ National Bank, dated 
the 10th day of April, 1902. Do you know anything about 
that mortgage, or the execution of that mortgage?

A. I do.
Q. Before whom was it executed?
A. That was executed before me.
Q. Who drew the mortgage?
A. I drew the mortgage.

Me . Co ebin  : I object. It does not seem to have any con- 
40 nection with the case.
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Th e  Vic e  Ch an ce ll or : I cannot tell yet. All he says 
is that he drew it. It may be connected, and it may not. 

Q. Do yon know for what that mortgage was given?
A. I do.
Q. What?

Mr . Corb in : I object to that. It does not apear to be 
relevant.

Th e  Vic e  Ch an ce ll or : I will have to take the testi- jq  
mony first, to find out whether it is relevant or not.

A. After this mortgage, known as "Exhibit D, 6” was 
given, Mr. McKenna got in trouble by giving a mortgage 
upon the property covered by the first mortgage. He came 
to me and asked me to help him out at the bank downstairs, 
which I did. Both he and I went to the bank and obtained 
their consent to take a mortgage upon another piece of 
property, and release the first mortgage, to cover the same 
objects as was contained in the first mortgage, which, as he 
explained to me, would also protect the note already exist- jq  
ing made by me.

Th e  Vice  Ch an ce ll or : Y ou went into all of that.

Th e  Witn es s  : I know, but the second mortgage pro-
tects me in the same way; and the first mortgage -was can-
celled.

Mr . Ro e : The mortgage is now offered in evidence.

30Mr . Co r bin  : It seems to me it does not enter into this 
transaction at all. I object to it.

Th e  Vice  Ch a n c el l o r  : I will admit it.

(The certified copy of the Mortgage was thereupon 
marked Exhibit D, 7.)

DEFENDANTS REST. 40
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COMPLAINANT'S REBUTTAL EVIDENCE. 

THOMAS P. McKENNA, recalled.

By  Mr . Co r bin  :

Q. In December, 1901, did you see Mr. Duffy about hir-
ing a house ?

A. Yes, sir.
Q. You had known him for some years?
A. Yes, sir.
Q. What dealings did you have with him?
A. Why, Mr. Duffy, as we had known for some time, was 

about to be married, and about that time, in December, he 
said he thought he would take a house down at Long 
Branch, as it would be cheaper to live there than it would 
be in Jersey City, and wanted to know if I would not assist 
him in getting a house at a reasonable figure; and I went 

2Q around with him on one occasion, I think, and may have 
went around with him on two or three occasions, and looked 
at two or three different houses.

Q. When he came down he came to your place?
A. Yes, sir, and stopped there with us.
Q. At your house?
A. At our house, yes, sir.
Q. And stayed there over night?
A. Oh, on a number of ocassions; yes, sir.
Q. And you went with him to look at different houses? 

3Q A. Yes, sir.
Q. And what did you discuss, purchasing or renting?
A. Why, he discussed purchasing a house first, and that 

was under discussion up until in the month of January, 
I think it was; then he suddenly decided to take a lease.

Q. Had you shown him any houses belonging to your 
father or yourself?

A. Yes, sir; after he had looked at several others he 
spoke of houses which we had just completed on Morris 
Avenue, and wanted to know if he couldn't have one of 

40 those, and I told him that I was reluctant to speak of those
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until fie liacT looked1 at tile other Houses, and* He said he pre-
ferred to Rave one of those houses because, it was. near the* 
depot.

Q. What was the rentaL value of those houses ?
A. Weld, the rental value I  should place at about eight 

or nine hundred dollars for a year. We have gotten, for the 
house adjoining the one which Mr. Duffy took seven hun-
dred and fifty dollars for the summer.

Q. And the houses were the same?
A. Yes, both identically the same, except a difference, in jq  

the roof.
Q. What terms did you propose to him for the house ?
A, Why, the terms proposed were a leas© at $000 per 

year.
Q. How do you let houses down there at Long Branch ?
A. We let them by the year. They are only houghs that, 

as a rule, are in demand for the summer periods, and if you 
rented them by the month yon might be in the cold after 
one month had expired. We always rent them by the year, 
or by the season. *

Q. Now, who was to provide the furniture?
A. Mr. Duffy.
Q. You did not rent it to him furnished?
A. He was to provide his own furniture.
Q. And how about steam heat?
A. He was to provide the steam heat.
Q. How, did you have any tdlegram from 'him 'in regard 

to it?
A. Yes, sir.
Q. Is that the telegram '(handing witness telegram) ? 30
A. Yes, sir.
Q. What were the circumstances attending the receipt 

of that telegram?
A. Why, on the day of /the .receipt of this .telegram Mr. 

Duffy 'had practically closed with me for the purchase of 
the property.

Q. For some other house?
A. No, sir; for the house .that he occupied.
Q. He was talking o'f "buying this very house?
A. Yes, sir; this very house; but he was not absolutely 49



settled in his mind, and that evening he sent me this tele-
gram, and the next morning I received a letter from him.

Q. Jnst read the telegram?

Th e  Vic e  Ch an ce ll or : Is it offered in evidence?

Mr . Co r bin  : It is offered in evidence.

Th e  V ic e  Ch an ce ll or : Is there any objection?

10 -»t  i-Mr . Eo e : Vo objection.

(The telegram was thereupon admitted and marked 
Exhibit A of Complainant.)

A. (Reading Exhibit A of Complainant) . Jan. 3, 
1902. Pennsylvania Depot, Jersey City, V. J .  Thos. P. 
McKenna, Morris Ave., Long Branch. Don’t bother about 

20 deed. Wrote to-night explaining. Get bid, however, 
Joseph A. Duffy.”

Q. What does that refer to about “getting the bid i 
A. Getting bid for plumbing, or heating, rather.
Q. (Showing witness a letter.) Did you get that letter?
A. Yes, sir.

Mr . Co r bin  : This is a letter already identified by Mr. 
Duffy.

30 Th e  Vic e  Ch a n c el lo r  : Is it offered ?

Mr . Co r bin : Yes, sir.

(The letter referred to is admitted without objec-
tion, and is marked Exhibit B of Complainant.)

Q. Just read it?

Th e  Vic e  Ch a n c el l o r  (to the stenographer): Don t 
40 take this on the record.
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A. (Letter, Exhibit B of Complainant read by the wit-

ness.)
Q. Were there ever any other terms mentioned than 

those stated in this letter?
A. No, sir; never.
Q. Six hundred dollars per annum ?
A. No, sir; never.
Q. Was there any agreement to let it by the month at 

fifty dollars?
A. No, sir.
Q. Now, then, were you present at the marriage of Mr. 

Duffy ?
A. Yes, sir.
Q. And he went off on a trip ?
A. Yes, sir.
Q. To Bermuda?
A. Yes, sir.
Q. And when did he return? When did he come to 

Long Branch?
A. In about two weeks.
Q. In the interval was anything done on the house?
A. Yes, sir; the steam heat had been put in the house.
Q. Under whose direction?
A. Well, Mr. Duffy had arranged the matter himself, be- 

for leaving, with Messrs. Northam & Throckmorton, 
plumbers and steamfitters at Long Branch. I do not think 
it was under anybody’s direction. I never was in the house 
during the interval.

Q. Well, after his return did he come to you about the 
rent?

A. No, sir.
Q. And he moved in there in January?
A. No, February 2d—1st or 2d—he took possession. 

They put furniture in—his wife’s family put furniture in 
while he was away; and some of the furniture I think was 
shipped down and members of our family saw that it was 
placed in the house.

Q. And after he came back did you then see him about 
the rent ?

A. Yes, sir.

10
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A  TV 1 r  ~>n .ijh'T» ?nVvQ. Did you open the subject r
A. Yes. sir.

n  A  w h n f  i . i d  y n *  c o - y  J
Q. And what did you say ?  ̂_ OT, „„ „
A. Why, I asked him if he was prepared to par me some-

thing for the house,< and I hold him I thVt Kis^ex-
penses were heavy, a!nd tor to suggest̂  whaf ft^hs he 
thought.he, could comply with; .and ^to W  me his wed-
ding trip had been very expensive; aM  he had to tifya  
good deal of furniture, and had to instal the^heat,jor Kaa 

8 obligated himself for the cost of it, and he said h§ was not 
able at that time to pay me anytlimg. Then I asked him to 
at least give me a note for the amount of the rent He said 
he would gladly do that, and as the note came due he would 
pay on account of it and h£ve it renewed for the baldh.ee
until it was cleaned up. w _i

Q. Did you tell him about your being able to get ea§H on 
it—abput your being able to discount it on your own
credit ?

A. Yes, sir.
Q. Did. you tell him anything about having-a mortgage 

tha£ enabled, you, to bor'row Qn̂  your own credit.^
A. I don’t think I went into tn|t, question^With Mr. 

Duffy I know that he knew df it frota^lne¡fact thathe 
tppk Sid aclmowtedgmeiit of the mortgage; bhY t dd not
thm kl dwelt with him on the que^n  of

Q. You did have,an aAangemeiit'witfi bank b  ̂which
they gave you credit upon your uepdsit&g with them a
mortgage? „  , , _  v  , v % ? .

A. Yes, sir. Well, I had credit m the bank, without de-
15 positing the mortgage, for a considerable sum^but at ttiat 

time I contemplated horrowdn^a large sum gomthe bank. 
I do not thipk it Kad any particular connection with this 
transaction, W t just at fhat time I  eSpê j b  make a 
much l^gerldand^nd had‘arranged fo have credit bf four 
or five, thousand jdoilam în the "bank; *fcM Ij^oke to Mr. 
Blodgett about %  and Mr. Blodgett ^aTta^ed. with Mr. 
Shgrman, and the mortgagees ^posrCed accordingly^

Q. This mortgage Was not in connection with this note
transaction? _ , -

Mh a . Oh, no; not in connection with this note transaction.

18
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Q. Now, then, you said he proposed to give you a note, 
and you were willing to take that ? .

A. Yes, sir.
Q. Did he give you the note?
A. Yes, sir.
Q. And was that for a year’s rent?
A. Yes, sir.
Q. And did he, at the same time, make any request to 

you in regard to the cost of the steam heat?
A. Yes, he told me that the steam heating was costing jq  

him more than he contemplated at the time he made the 
arrangement for six hundred dollars, and that the steam 
heat would be a permanent improvement to my house, that 
it would remain there after he left, and he "thought I ought 
to pay something on account of it; and I did, therefore, 
agree promptly and immediately that day to pay one hun-
dred dollars on account, and gave him a check for it.

Q. I show you cheek for one hundred dollars, dated Feb-
ruary 17, 190^  by you to Mr. Duffy; is that the check ?

A. Yes, sir. 20
Q. That is his endorsement?
A. Yes, sir.
Q. That was given for the purpose of reimbursing him 

for part of the improvement of the house—for steam heat ?
A. Yes, sir.

Mr . Corbi n : I offer the cheek in evidence.

(Cheek admitted, without objection, and marked 
Exhibit C of Complainant.) 30

Q. I now show you a note, dated February 17,-1902, for 
Six hundred dollars, signed "Joseph A. Duffy,”  to the 
order of Thomas P. McKenna, payable three months after 
date, at the Citizens’ National Bank of Long Branch, en-
dorsed by you; is that the note that you refer to?

A. Yes, sir; that is the note referred to, in Mr. Duffy’s 
handwriting entirely.

Q. The endorsement is by you?
A. The endorsement is by me. 40
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Q. Did you discount that note?
A. Mr. Duffy, I think, took this note down to the Citi-

zens’ Bank and placed it there.
Q. To be discounted for your credit ?
A. Yes, in renewal of the other.
Q. I think he has testified that he took them all there 

himself ?
A. Yes, sir.

lO (The note identified by the witness is offered in evi-
dence, admitted without objection, and is marked Ex-
hibit D of Complainant.)

Q. Does it bear your endorsement?
A. Yes, sir.
Q. Now, when the note came due, what, if any, conver-

sation did you have with him about it then ?

Th e  Vic e  Ch an ce ll o r : Do you mean when the Feb- 
20 ruary note came due ?

Mr . Co r bin  : Yes, it came due in May.

Q. What conversation, if any, did you have about it 
then?

A. Why, Mr. Duffy told me that he couldn’t pay any-
thing on account of the note at that time, that he was ex-
pecting to get some money out of some law business hère in 
the city that had been pending for some time, I think it 

30 was a Traction case, if I recollect the case—some matter of 
that kind—and that he was not able to make a payment 
on account as he expected to, and asked me to renew it and 
he would be able to do it later.

Q. Did you then get another note from him?
A. Yes, sir.
Q. I show you note dated May 17, payable three months 

after date (handing witness note) ?
A. Yes, sir; that note is completely in the handwriting 

of Mr. Duffy.
40 Q. And you made that renewal at his request?
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A. Yes, sir.
Q. And he looked after getting it discounted for you 

at Long Branch?
A. Yes, sir.
Q. Why did you have him look after these discounts ?
A. I was living in New York.
Q. And he was down there?
A. Yes, sir; and it was his matter.

Mr . Co r bin : I offer this note, being the first re-
newal note in evidence. (Note admitted without ob-
jection, and marked Exhibit E of Complainant.)

Th e  Wit n e s s : As to the first note, Mr. Corbin, I am 
not sure that I was clear in my answer as to that note 
which was given in February. I took that note into the 
bank myself, and arranged the discount between Mr. Sher-
man and myself, personally.

Q. The first note you think you discounted yourself ?
A. Yes, sir.
Q. The subsequent ones Mr. Duffy looked after?
A. He looked after.
Q. Now, when this note dated May 17 came due, which 

was in August, it went to protest?
A. Yes, sir.
Q. You were getting ready to be married at that time?
A. Yes, sir; I was married on August 20th.
Q. Did you learn of this protest?
A. I learned of this protest; the notice was forwarded to 

me from Long Branch. I was in New York at the time.
Q. And then Mr. Duffy came to your office?
A. My recollection is that I saw Mr. O’Reilly, and told 

him that Duffy’s note had gone to protest, and that I was so 
busy that I did not have time to hunt up Mr. Duffy and get 
him over to endorse it, and asked him if he would not, as. 
a favor to me, get Mr. Duffy to attend to the note.

Q. Well, did Duffy come over?
A. Yes, sir.

10
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Q. Do you remember whether O’Reilly was with him, 

or not ?
A. I have no recollection of Mr. O’Reilly being present. 
Q. What took place then?
A. Why, Mr. Duffy came over and endorsed the note and 

took the note down to Long Branch.
Q. I think you have already testified about that in your 

first examination?
A. Yes, sir.

20 Q. And that is the time when the note dated August 
18th was made?

A. Yes, sir. I will say my bank book will show that the 
note was put in the bank on the 20th, the day I was mar-
ried, and I was not down to Long Branch after the 18th.

Q. You were away August 18th. How long were you 
gone?

A. I  was gone a little over six weeks.
Q. You went off for a little trip ?
A. Yes, sir, went to California and Mexico.

20 Q. When you got back was Mr. Duffy in the house then ? 
A. No, sir; Mr. Duffy had vacated the house.
Q. Did he ever surrender possession to you?
A. No, sir.
Q. Did he ever pay anything on the T e n t ?

A. No, sir.
Q. Or on the note ?
A. No, sir.
Q. Now then, go back to March, 1902: Did you have 

any conversation with him then in regard to making some 
business arrangements with him for Long Branch busi-
ness?

A. Yes, sir.
Q. What was it?
A. In March, 1902, I had not been able to attend to my 

Long Branch practice from the early winter in 1901, and 
was very seldom in Long Branch; I  felt that I  had a good 
.practice there and it was being neglected, and people were 
coming to New York to see me in regard to it, and Mr. 
Duffy then was located at Long Branch, and gave me to 

40 understand that he did not have very much practice heTe in
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Jersey City,, and'. that He Had’ considerable time on; His 
Hands, and. would1 appreciate it very mucH if'He could’ take 
charge of tHe work there. This was after* T Had1 first sug-
gested: to Mr. O’Reilly that probably it would1 be a good’ 
thing to put Mr. Duffy in charge o f the Long BrancH bush- 
ness.

Q. Was that in. connection with tbe° giving o f this" note 
on February VI7

A. No, sir; no connection whatever.
Q. Was it after, that time?. 1*0
A. Yes, sir.
Q. Well, what was arranged about that afterward?
A. Why, it was arranged’ that Mr. Duffy would* give the 

best part o f His time to Long BrancH business ;, that he 
would be there all the time tKat was necessary,, and' a 
majority of His time; and1 that',, in return fbr it, whatever 
profits there accrued1 from the office Be would1 divide them 
in Half, after'deducting the expenses.

Q. You Had an office there at that' time ?
A. Yes, sir. 20
Q. And’ were paying rent for it ?
A. Yes, sir.
A. And you continued to pay rent for it ?
A. Yes, sir.
Q, The expenses of the office you. paid ?
A. Yes, sir11—stenographer’s fees.
Q! For a clerk or stenographer ?1
A. Yes, sir.
Q: Y ou paid’ those expenses ?
A. All of the expenses of. the office L have Had1 to pay. gp*
Q. Was there an income derived ftom. itT
A. There were two or three matters which came to my 

knowledge which were settled' during tHe Fall1 after Mr. 
Duffy had left.. But Mr.. Duffy had full charge; of tHe 
office,, as Helias testified1 Hims'elf T was in Cánadh most of 
that time, and had’no knowledge o f the transactions o f the 
office at all’ Before T lfeff I  Had orally asked. MV. Duffy to 
keep ttack o f tHihgs,.and'try to keep up a. statement’of the 
business tHat had been done: No. sucH statement was ever 
presented hr me. And while T was in California f  wrote 4Q
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him that letter asking him to have a statement ready when 
I returned. After I came back all I found . was debts 
against the office, and very little money collected. I think 
the two or three matters he spoke of there were collected by 
me, but it was far below the amount necessary to defray 
the expenses of the office.

Q., There was no profit in the business ?
A. No, sir; if there is any I would like to see it.
Q. That is, none that came to your hands ?

]0 A. No, sir.
Q. Did you receive as much as you paid out in the busi-

ness?
A. I paid out a great deal more than I received.
Q. Some reference has been made—'and I hardly know 

whether it relates to the case or not-----
A. (Interrupting) Mr. Corbin, just at this moment I 

would like to state that Mr. Duffy was taken sick in the 
Spring of the year and was away from Long Branch and 
away from this section a good deal of the time; he was 

20 away from this place and up in the mountains. There is 
a letter he wrote to me while he was in the mountains; and 
he has been away at long intervals, sick with pleurisy or 
some illness.

Q. There is nothing in the letter relating to this case, 
is there?

A. No, no reference in it, except as showing the fact that 
he was away, and how much of his time was taken up in 
illness.

Q.- There is nothing about business there, is there ?
30 A. No, sir.

Q. I will not clutter up the record with it. There is 
something here about your having recommended invest-
ments to Mr. Duffy; were any investments made through 
you by him?

A. No, sir; never an investment made through me. 
There were investments made by Mr. Duffy and Mr. 
O’Reilly with Mr. Myer, a railroad company that Mr. Myer 
was with, and I did do considerable real estate law business 
for Mr. Myer and for the companies that he was connected 

40 with at that time; but there never was a single dollar of
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either of these gentlemen that ever was passed to my hands, 
or ever was inevested through me ; and it was always my 
wish and endeavor at all times to avoid having anything to 
de between them.

Q. You had no interest in their investments?
A. No, sir; and never had one dollar’s worth. But after 

Mr. Myer’s failure they came to me almost in tears, saying 
that I had more influence with Mr. Myer than probably 
anybody else, and asked if I wouldn’t try to use my efforts 
to help them out; and I got Mr. Myer to finally agree to 10 
return them the money which they had paid to him, and 
they would not accept it unless he paid them all the profits 
which the books showed they were entitled to; and Mr. 
Myer would not agree to that, and the matter was locked- 
horns, and I couldn’t do anything more; I got Mr. Myer to 
agree to pay tvery dollar they put in, and interest on their 
investment beside, and they claimed they had been pyra-
miding stock, which I had no knowledge of, and they 
claimed they were entitled to the profits, and claimed that 
they should have every dollar of it. I submitted the mat- 20 
ter to Mr. Myer for them, and that is the best proposition 
I could get from him. I never had one dollar’s interest in 
their investments or the outcome. And they had brought 
suit against Mr. Myer in New York for the amount.

CROSS EXAMINATION.

By  Mr . Ro e : on

Q. In this Myer matter you shared the profits, didn’t 
you?

A. With Mr. Myer?
Q. Yes.
A. Never.
Q. Well, you say of Mr. O’Reilly that you simply advised 

him—didn’t you take the money and share the profits with 
him ?

A. With whom? 40
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%. Wit h H it . Q? Reill y- — o n' St or a g e P o w er ?
A,. E Gl ar e d s o me pr ofits wit h Mr: O’ R eill y, y es, si r; b ut 

E n e v er s h ar e d' a n y wit h Mir: My er.
Q. Y o u t o o k a c h e c k of Mr. D uff y’ s of a t h o us a n d d ol-

l ars, di d n’t! y o u:?/
A: Mo; si r; - 1 n e v er t o o k a n y c h e e k or h Mir. D uff y’ s of a 

t h o us a n d: d oll ar Si.
Qi. M ot i n: t h at* arr a n g e m e nt ?-'
A. O h,, t h er e m a y Ha v e 5 b e e n s o m e' o utsi d e' arr a n g e m e nt; 

■ĵ q  b ut n ot i n' a n y arr a n g e m e nt! wit h: Mr: M y er i m w hi c h > R i n-
d uc e d: t h e m: t o-i n v est t h eir' m o n e y i m a n y s e c uriti es of’ Mi*. 
M y e hs.

% Di d n’t y o m bri n g t o Ri m;, i n r et ai n, f or t h o c h e e k; fift y 
s ha ms- of t he? Hf e e k e ns a e k: Mea d O w; i n w hi c h y o u; w er e S e c-

r et ar y ??
A L L m a y h a v e d o n e t h a h If H a v e 1 n o'-r e e oll e eti b m of' H a v-

i n g- d o nee it. ' H he1 c h e e k wilt s h o w:
<$ W h o He ptrt h e 5b o o ks off t Hec offi ce — w h o k e p ht h e'- b o o ks 

of t h e'fir m w h o m y o u-, a n d Mi*. Dtiff V w or e t h er e-t b g otti er — 
2 0i t h e fir m b usi n ess at L o n g Bt a u e h ?:

A L Well,, we h a d' as st e n o gr a p h er t h er e; Mis®; G 6 o k;- s he 
att e n d e d t o- t h e b o o ks; I! pr es u m e —b et we e n-. H er a n d! Mr. 
D uff y: I  d o n’t k n o w w h o * di d t kee p-, f h e m.

Q. Di d n’ t  y o u 1 k e e p- a n y b o o ks-?*

A. I w as n ot t h er e.
Q. Di d n’t y o u k e e p a n y* b o o ks of t h at fir m?
A. Well, I h a v e k e pt w h at e v er c a me u n d er my k n o wl-

e d g e.
Q. Well, y o u k e pt t h e b o o ks, di d n’t y o u, d uri n g t h e fir m, 

3 0) a n d h a v e t h e m n o w?

A. I h a v e t h e m n o w, b ut I n e v er k e pt t h e m t h e n, n o,, sir. 

Q.  Y o u h a v e t h e b o o ks of' t h e fir m tr a ns a cti o ns w he n 
Mr. D uff y w as t h er e as p art n er ?

A. I h a v e all t h e b o o ks t h at we e v er h a d i n t h e offi c e..

Q. Y o u n e v er h a v e r e n d er e d a n y a c c o u nt t o hi m: of. a n y 

ki n d. ?
A. M o q  si r;: n e v er h a v e be e n, as k e d; t o; h ut, o n t h e1 c o n-

tr ar y, I h a v e as k e d hi m t o r e n d er a n a c c o u nt s e v er al ti mes.-

4 Q;  Q. A c c o u nt of w h at ?
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A. Of the moneys he received during the time he had 

charge of the office.
Q. Did he receive any money?
A. I don’t know; I  suppose he did; he was there.
Q. Did you receive any?
A. Yes, sir; I received some.
Q. What accounts did you put them in ?
A. Well, I cannot recall now, hut every account that I 

had shows in the ledger.
Q. Well, is it in your personal account? , 10
A, Do you mean the ledger ?

Th e  V ic e-Ch an ce ll or : No, he means the receipts— 
whatever money you received from the Long Branch busi-
ness—what did you do with that money ?

A. Why, the bank account was always kept in my name, 
and that was the understanding between Duffy and myself.

Q. You kept the bank account?
A. The bank account stood in my name; and I presume $0 

Mr. Duffy deposited to the account.
Q. I did not ask you that. You kept all the receipts in 

your individual bank account, didn’t you?
A. All the moneys that were received were deposited to 

my individual bank account, as far as I know.
Q. And did you keep a firm account of McKenna & 

Duffy?
A. No, sir.
Q. Where did you keep those accounts?
A. Didn’t have any account to keep of that kind. 30
Q. Not of the money received for the firm?
A. No. Any money received was credited on the ledger 

the day rt was received.
Q. Whose ledger?
A. The ledger that was in my office for years—the busi-

ness of the office.
Q. Your own ledger?
A. Yes, sir.
Q. So you kept no distinct account at all of the firm of 

McKenna & Duffy? 40
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A. No, I did not keep any. Mr. Duffy may have; I hope 
he has. But the understanding was, between Mr. Duffy and 
myself, that the name should not be—

Q. Never mind about that; I did not ask that. Did you 
collect from Wheaton for services rendered, legal services 
the firm rendered to him?

A. Yes, sir.
Q. Do you know how much ?
A. No, I do not.

20 Q. Did you collect from Beck?
A. I collected from Beck for placing a mortgage, com-

mission on placing a mortgage on his cottage at Long 
Branch.

Q. How much?
A. I don’t know, and don’t even know whether that was 

during Mr. Duffy’s time.
Q. Was it over three hundred dollars?
A. No, sir; I don’t think so. The amount of the loan 

was five or six thousand dollars, and we received a com-
20 mission of two and a half per cent.

Q. Did you collect the Braker account ?
A. I collected from Mr. Braker one hundred dollars, 

yes, sir, which was to cover the disbursements and services. 
A very small part of that was done during Mr. Duffy’s 
time, though.

Q. Exactly, hut the amount agreed upon was three hun-
dred dollars, wasn’t it—the charge?

A. Whose?
Q. Mr. Braker’s?

30 A. No, sir; one hundred dollars.
Q. The business was done in the name of McKenna & 

Duffy, wasn’t it, there?
A. No, sir; the business was done in the name of Mc-

Kenna, except in a few instances.
Q. Well, what did the firm do ?
A. Well, I will have to leave that largely to Mr. Duffy 

because he was in charge of the office.
Q. Well, you had advertised as a firm, hadn’t you ?
A. No, sir.

40 Q. Didn’t you have your paper printed as a firm ?
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A. I don’t know whether there was any paper printed 
or not as a firm; I do not recall that.

Q. But you were in partnership for a while ?
A. We had this arrangement, just exactly as I have 

stated, that he was to go down there and take charge of 
the office, and devote his attention to it, and whatever 
profits accrued over the expenses we were to divide.

Q. Now, you say Duffy was to pay you six hundred dol-
lars a year for the house ?

A. Yes, sir.
Q. And wasn’t it fifty dollars a month ?
A. No, sir; the arrangement is exactly as in Mr. Duffy’s 

handwriting, in his letter.
Q. The payment was to be in advance.
A. No, sir; there was no arrangement that it was to be 

paid in advance.
Q. And when you say this note was made the year had 

practically commenced?
A. He had taken possession of the house about two 

weeks.
Q. Who paid the discount on these notes?
A. I had them discounted. I discounted the first one.
Q. Mr. Duffy took down the next two ?
A. He went down and had them charged to my account. 

He went in and took the bank-book in. The bank did not 
know him in the transaction.

Q. You say you rented the house next to Duffy for $750 ?
A. Yes, sir.
Q. Was that furnished or unfurnished ?
A. That was furnished; and that was for three months, 

for the summer season. And I rented this one to Mr. Duffy 
for six hundred dollars for a year, he to furnish the furni-
ture and heat.

Q. And there was nothing said about your paying for 
part of the heating ?

A. Not one thing until afterwards.
Q. When was it spoken about ?
A. It was spoken about on the day the check was given 

by me. He wap to take it over and give it to the plumber 
on account of the bill, and he did not do it;
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Q. Was t h at a b o ut t h e d a y t h e p art n ers hi p w as ar-
r a n g e d ?

A. N o, si r; t h e p art n ers hi p n e v er w as s p o k e n of or ar-
r a n g e d u ntil al o n g i n Mar c h.

<$. A n d t h e n y o n s a y y o n h a d as k e d hi m. f or t h e r e nt 
pri or t o t h at, h a d y o n ?

A. N o, si r; n e v er s p o k e of t h e r e nt u ntil t h e d a y t h e 
n ot e w as gi v e n.

Q. B ut y o u s p o k e’ a b o ut s o me c o n v ers ati o n i n w hi c h y o n 
1 0 as k e d hi m t o p a y t h e w h ol e r e nt f or t h e y e ar f or t h at 

h o us e ?
A. N o, I s a y o n t h e d a y t h e first n ot e w as gi v e n I s p o k e 

t o Mr. D uff y a b o ut p a yi n g s o me of t h e r e nt. H e s ai d h e 
w as n ot a bl e t o d o s o. T h e n I s u g g est e d t o M m t h at he 
gi v e me a n ot e f or t h e a m o u nt of t h e y e ar’ s r e nt, a n d he 
w o ul d p a y o n a c c o u nt as e ac h t hr e e m o nt hs c a me ar o u n d, 
a n d l et t h e n ot e b e r e n e we d f o r t h e b al a n c e.
■ Q. T h e n at t h e ti me t his n ot e w as gi v e n, w hi c h w as i n 
F e br u ar y, he h a d, y o u s a y, c o m me n d e d t o o c c u p y t h e h o us e 

2 0 — o n F e br u ar y 2 d — w as t h at t h e ti m e y o ur l e as e c o m-

me nc e d ?
A. N o, t h e l e as e c o m me nc e d fr o m t h e ti m e of t h e writ-

i n g of t h at l ett er.
< Q. W h at l ett er d o y o u r ef er t o ?
A. Of J a n u ar y.
Q. J a n u a r y 3 d, 1 9 0 2 ?
A. T h at is m y u n d erst a n di n g of w h e n t h e l e as e c o m-

me nc e d.
Q. T h at w as t h e d at e of t h e b e gi n ni n g of t h e y e ar ?

3 Q A. T h at w as t h e d at e of t h e acc e pt a nc e of t h e pr e mis es 
as a l e as e h ol d f or o ne yea T at si x h u n dr e d d olí ais p er y e ar.

Q. Was t h e pr o p ert y fi nis h e d at t h at ti m o ^ —w er e t h e c ar-

p e nt ers d o ne ?
A. N o,, m y r e c oll e cti o n i s t h at t h e h o us es w er e fi nis h e d 

i n t h e F all, b ut t h er e wer e s o me littl e t hi n gs t o be d e n e 
w hil e Mr. D uff y w as t h er e b ef or e h e w as m arri e d, w hi c h 
we h urri e d u p a n d h a d fi nis h e d.

Q. Was t h e h e at i nst all e d ?
A. N o, sir.

§ 0  Q. W h e n w as t h e h e at i nst all e d ?



A. The heat was installed either before Mr. Duffy went 
away, or while he was away on his wedding trip. It was 
installed, anyhow, between the time that he took the prem-
ises under that letter and the time of his occupation. What 
little there was to be done—I think there was some slight 
little thing—was done, and they remained at our house 
for a couple of days before they completely moved into 
the house which they had leased from me.

Q. And then on the 18th you asked him for the rent ?
A. I think it was the 17th.
Q. The 17th of February?
A. Yes, sir; the 17th of February.
Q. You asked him then for the year’s rent?
A. Yes, sir; I asked him for the rent, and he then gave 

me this note.

Th e  Vic e-Ch an ce ll or : He has given us that conver-
sation two or three times.

Q. And then your arrangement in regard to partnership 
was made in March—what time in March ?

A. I cannot tell you the time, Mr. Roe. I know it was 
after Mr. Duffy had taken possession of the house. We 
talked it over several nights while he was down there.

Q. How do you fix it as March ?
A. Why, the way it is in my mind is that I went away 

up to Canada again, examining those titles there, in Feb-
ruary; I was very little at Long Branch during February; 
and when I came back I felt convinced of the advisability 
of having somebody there to look after the practice.

Q. Was that before or after the date of the first note, 
on February 17th, that you were in Canada?

A. Oh, I was there before and after; both.
Q. But you, on February 17th, saw Mr. Duffy about this 

note?
A. Yes, sir.
Q. For the rent, you say ?
A. Yes, sir.
Q. And did you have any conversation at that time about 

his going into partnership with you ?
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A. No,-sir.
Q. Then how do you fix that it was after that ?
A. My recollection of -it is, Mr. Roe, that I • was up in 

Canada the first "two weeks of March—the last week in 
February and the first two weeks of M arch—̂and "that afteT 
my return from that trip then I spoke of it.

Q. And when this note was given nothing was said about 
it?

A. No, sir.
10 Q* Was anything said about the rent at the ‘time you 

went into partnership ?
A. No, sir; not a word.
Q. Nothing about the house he occupied ?
A. No, sir.
Q. And nothing at the time this one hundred dollars 

was paid on account of the heating ?
A. That' was The -very same day the note was given, and 

the conversation was just as I have detailed it.
Q. Now, when this check came in didn’t you say to Mr.

;20 Duffy, “You can take this check and put it in with your 
account, and when the bill comes in you can pay the 
plumber’s bill” ?

A. Put this check to his account ?
Q. To'his own account ?
A. No, sir.
Q. Didn’t you make the contract for putting the heat in?
A. Never. I simply spoke to a man to find out, as Mr. 

Duffy ’phoned me to find out, what artisans at Dong Branch 
charged for heating; and I  did that as he asked me to. 
There is a balance of the account still due the plumber, and 
if there was any liability on my part he would have long 
ago had it, or Toreed the payment.

Q. Who paid the plumber in the end?
A. I don?t know; I never knew of any payment to him.

THOMAS McKENNA, SR., sworn. 

By  Mr . Co r bi n  :

Q. Mr. McKenna, you reside at Long Branch ?40



47

A. Yes, sir.
Q. And Thomas P. McKenna, the complainant here, is 

your son?
A. Yes, sir.
Q. Did you know anything about the negotiations with 

Mr. Duffy about occupying a house at Long Branch, in 
December or January, 1901-02 ?

A. Well, all that I know abotft it was that Mr. Duffy 
wanted a house at Long Branch, and I went with Mr. 
Duffy, and I think my son was there, and we went around jq  
to try to get him ahouse.

Q. To show him houses ?
A. To show him houses. And there was one house he 

partly settled on, or thought it would suit him, a small 
house that had steam heat in ; and the first thing I knew 
after that he was going to this other house; it was a bigger 
house and more elaborate,"you know.

Q. And did you give him prices for it?
A. Well, J  didnT give him any prices for it.
Q. You left that to your son ? 20
A. Yes. I didht give him any prices for it, no,-sir.
Q. Did he go into the house, occupy the house?
A. Qh, yes, sir ; yes, sir.
Q. And do you know anything about getting possession 

again, that is, getting the keys from him ?
A. Well, when he went away he kept the keys and posses-

sion of the house; it was so understood ; he kept the keys 
for he had the house for a year ; and when he went away 
he took the keys away with him. I  either wrote to Mr. 
O’Eeilly or some person, I don’t know who—J  think I 30 
wrote to him for Mr. Duffy’s address when the year was up, 
or a little over the year—so I wrote to Mr. Duffy to please 
send down the keys, and he put them in an envelope and 
sent them promptly down as soon as I wrote him.

Q. "That was, then, the following year, 1903 ?
A. Yes, after the year was up.
Q. That is the first that you got the keys of the house ?
A. Yes, sir; that was the first.

40
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CROSS EXAMINATION.

By  Mb . Ro e :

Q. Who was the owner of the house then, Mr. McKenna ?
A. My daughter was the owner of it.
Q. And they had a key, hadn’t they ?
A. No, they never had the key; Mr. Duffy had the key.
Q. Didn’t they go into the house ?
A. Never got into the house.

10 Q. You didn’t have any other key?
A. No, sir; I had no key that I know of. I never was 

in the house until after we got these keys.
Q. When did you daughter become the owner of it ?
A. I couldn’t tell positively that, myself.
Q. Was it before Tom got married?
A. Well, it was about that time, I think; I won’t he posi-

tive whether it was before or after; I won’t be positive 
about that.

Q. And then you were acting for the daughter, or for 
20 Tom ?

A. Well, I was acting as a friend between Duffy and 
them all, as far as the little I done. It wasn’t anything to 
me. I know that I never got into the house until after the 
keys came from Mr. Duffy.

By  Mr . Co r bin :

Q. You looked after it for both of them?
A. Yes, sir. How I know it, was I was completely sur-

prised when I got the keys and went in and seen the condi- 
W tion of the house. That is the reason I know I never was 

in it.

B y  Mr . Ro e :

Q. Do you remember when the piano was taken away ?
A. I do not.
Q. Don’t you remember, in September, the piano being 

taken away, and you let the men in ?
A. I do not. I never was in the house, and I never let 

40 the men in to take the piano away.
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H E N R Y B. S H E R M A N, s w or n.

B y  Mr . Co r bi n  : : ■  ,

Q. W h at i s y o ur e m pl o y m e nt ?
A. I a m c as hi er of t h e Citi z e ns’ N ati o n al B a n k of L o n g 

Br a n c h.
Q. D o y o u r e c all t h e dis c o u nti n g of a n ot e, a n d r e n e w als, 

of Mr. D uff y, wit h Mr. M c K e n n a’ s e n d ors e me nt ?
A. I d o. 1 0
Q. D o y o u r e me m b er w h o c a me wit h t h e n ot es ?
A. Well, I d o n ot r e me m b er i n e a c h c as e. I r e me m b er 

t h e n ot e w as ori gi n all y br o u g ht b y Mc K e n n a.
Q. A n d t h e r e n e w als — di d Mr. D uff y c o me l at er wit h r e-

n e w als ?
A. Mr. D uff y c a me i n wit h r e n e w als o nc e or m or e.
Q. Was t h er e a n y c o n v ers ati o n o n a n y of t h es e oc c asi o ns

a b o ut w h at t h e n ot e w as f or ?
A. W h e n t h e n ot e w as dis c o u nt e d, I t ol d Mr. M c K e n n a 

I di d n ot k n o w Mr. D uff y. H e t ol d me h e h a d r e nt e d his 2 3 
h o us e, a n d t his w as f or p a y m e nt of r e nt.

M r . Ro e  : I o bj e ct t o t h at.

T h e  Vi c e- Ch a n c ell o r : Y e s, it m ust be stri c k e n o ut.

Q. Well, l at er Mr. D uff y br o u g ht a n ot e t h er e ?
A. Y e s, si r; I r e me m b er his c o mi n g i n.
Q. Di d y o u h a v e a n y c o n v ers ati o n wit h hi m a b o ut t h e 

n ot e, i n p arti c ul ar, t h at y o u r e c all ? 3 0
A. I d o n ot r e c all a n y c o n v ers ati o n wit h hi m.

C R O S S E X A MI N A TI O N.

B y  Mr . Ro e :

Q. Di d n ot Mr. D uff y t ell y o u t h at h e w as o nl y a c c o m-
m o d ati o n m a k er o n t h at n ot e, a n d t h at it w as M c K e n n a’ s 
n ot e? 4 0
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A. No.
Q. On no occasion?
A. On no occasion.
Q. This note of February 17, marked Exhibit D, has 

marked across it, “ Charge to account T. P. McKenna.”
A. Yes.
Q. When was that charged to the account ?
A. On May 19th.
Q. And what was done with the note ?

JO A. This note was charged to his account, and the new 
note went to Mr. McKenna’s credit.

Q. I call your attention to the next note, which is 
marked Exhibit C of. Complainant: ^ Across that note is 
written, “ Charge account T. P. McKenna.”

A. Yes.
Q. Who did that?
A. I did.
Q. Was the note charged to his account?
A. This note was charged to his account, and the new 

20 note placed to his credit.
Q. And the new note was placed to his credit when?
A. August 19th.
Q. When was it charged to his account?
A. Charged to his account on August 19th. It was due 

and protested; neither account was good for it, and when 
the new note was put in and placed to his credit, this one 
was charged to his account.

Q. It was due August 17th?
A. Yes, and protested.

30 Q. And charged to his account when?
A. On August 19th.
Q. And you handed these notes over to him ?
A. These notes were returned with the vouchers; yes, sir.

COMPLAINANT RESTS.

40
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DEFENDANTS’ REBUTTAL EVIDENCE.

HUGH EDWARD O’REILLY, recalled.

B y  Mr . Ro e :

Q. Did you have any conversation with Mr. McKenna 10 
about Mr. Duffy going in partnership with him there at 
Long Branch?

A. Yes, I did.
Q. When was that ?

Mr . Co r bin  : I object to that. We have had this all 
before; we discussed that once; it is not proper rebuttal.

T h e  V ic e -Ch a n c e l l o r : Did he examine Mr. O’Reilly 
when he was on the stand before about this partnership 20 
question ?

Mr . Co r b in : He did; he examined him, and he said he 
had a conversation with Mr. McKenna about seeing Mr. 
Duffy about the partnership.

T h e  V ic e -Ch a n c e l l o r : Well, I cannot rule upon it as 
yet. You may proceed.

A. During December, 1901, and January, 1902, and 30 
possibly the early part of February.

Q. What did he say about that to you ?
A. Why, Mr. McKenna asked me if I thought Joe would 

like to go into partnership with him in his business at Long 
Branch, and I said I would talk to Joe and put the proposi-
tion to him in the most favorable light as I saw it, and I 
thought it was all right, and would advise him to go ahead, 
and I did so.

Q. And do you know when they entered into the agree-
ment? 40
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Mr . Corb in : I object.

Th e  Vic e-Chan cello r : How can he know that, unless 
it appears that this witness was there. I do not see how 
you can ask him that question.

Q. When did you speak to Mr. Duffy about this conversa-
tion?

Mr . Co rb in : I object to that. I cannot see that his 
communication with Duffy has anything to do with it.

Th e  Vic e-Ch an ce ll or : I overrule the question as to 
when he spoke to Mr. Duffy about it.

Q. Did you report to Mr. McKenna the result of your 
interview with Mr. Duffy?

A. Yes, I did.
2q  Q. When?

Mr . Co r bin  : It seems to me this all ought to have been 
opened on the direct case.

Th e  Vic e-Ch a n c el l o r  : No, this is proper rebuttal of 
your rebuttal about the time when Mr. McKenna said he 
entered into his partnership. I will admit it.

A. Yes, I reported on the day that I spoke to Mr. Duffy, 
gn that same afternoon.

Q. Well, when, I asked you?
A. About January 29th or 30th; it was the day, or a day 

or two after Mr. Duffy returned from his wedding trip, 
and he was married on the 16th of January, and he was 
away less than two weeks.

Q. Did you have any talk with Mr. McKenna as to how 
the property was rented to Mr. Duffy ?

Mr . Co r bin  : I object to that. This is a new matter, a 
40 new defense made after the case was closed.
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Th e  Vic e-Ch a n c el l o r  : I will admit it.

A. Yes, I did.
Q. When?
A. About the early part of February, I should think.
Q. What did he say to you about it ?
A. He said that Joe was coming down, had taken one of 

his houses in Long Branch and was going to live down 
there.

Q. Did he say anything about the rent ?
A. Yes, he told me the rent was fifty dollars a month, 

that that was what he was going to charge him.

FTo cross-examination.

JOSEPH A. DUFFY, recalled.

By  Mr . Ro e :

Q. Do you know Mr. Sherman that was on the stand ?
A. I do.
Q. Did you have any talk with him in reference to this 

note ?
A. Yes.
Q. Which note?
A. The last note; that is, the note that was due on Au-

gust 17th, when I brought back the note in question.

Mr . Co r bin  : I  object to his conversation.

Th e  V ic e-Chan ce ll or : He has not asked him for the 
conversation yet.

Q. I asked you at what time ?

Th e  Vic e-Ch an ce ll or : He fixed the time. He says 
when he took the note of August 18, 1902, to the bank he 
had a conversation with Mr. Sherman.
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Q. Did you say anything to Mr. Sherman about being an 
accommodation maker on that note ?

Me . Co r bin : I object to that. Your Honor will see 
that that was in his cross-examination, and he cannot con-
tradict that.

Th e  Vic e-Ch an ce ll or : Y ou brought it out, in fact, 
in the cross-examination of Mr. Sherman. I will exclude it.

10
Q. I show you a letter written by you on January 3d, 

that is marked in evidence Exhibit B : I have a copy in 
my hand. In that letter you make use of the words: 
“While it is true I could pay you from my profits, yet in 
doing so, &c., &c.”  What did that have reference to ?

A. That had reference to the money I had invested 
through Mr. McKenna with Mr. Myer, in these transactions 
I have been speaking about with Mr. Myer and Offenbach 
& Moore.

CROSS EXAMINATION.

By  Mr . Co r bin  :

Q. Then those investments had been made in the year 
1901, had they?

A. 1901, yes.

BOTH SIDES CLOSE.

40
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IN CHANCERY OF NEW JERSEY.

Bet w een

TH O M AS P. M cK E N N A ,
Complainant,

a n d  ) Conclusions.

R IC H A R D  F. CORCORAN and

JO S E P H  A. D U F F Y ,
Defendants.

10

(Decided June 26, 1905.' 20

Heard on Bill, Answers and Proofs in open Court.

This is a bill filed by Thomas P. McKenna against Rich-
ard F. Corcoran and Joseph A. Duffy.

The purpose of the bill as to obtain, on behalf of the 
complainant, subrogation as against Duffy of the rights of 
Corcoran, who is the owner of a judgment against Duffy. 
There is also a prayer in the bill that Duffy be decreed to 
pay to the complainant the amount of the judgment now 
owned by Corcoran, which the complainant claims he is 
entitled to by right of subrogation.

For the Complainant, Collins & Corbin.

For the Defendants, Charles J .  Roe, Esq.

Ga r biso n , Y . C. : 40
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The facts are that in January of 1902 Duffy and Mc-

Kenna, who were each lawyers, and each residents of Long 
Branch, New Jersey, entered into an agreement by which 
McKenna leased a dwelling house at Long Branch to Duffy 
for Six hundred dollars a year, Duffy to install in the house 
a steam-heating apparatus.

The terms of letting are expressed in a letter dated Jan-
uary 3, 1902, from Duffy to McKenna, and there is no 
other evidence respecting the contract excepting the oral 

10 evidence, and in this McKenna’s testimony is in accord 
with the statements contained in Duffy’s letter, and Duffy’s 
oral testimony conflicts with what he wrote in the letter.

I find the fact to be as above stated.
Duffy entered into possession of the property about Feb-

ruary 2d, 1902, and the steam heat was installed, and about 
the 17th of February, 1902, McKenna requested Duffy to 
pay some part of the rent. Duffy stated his inability to do 
this, and as a result of this interview Duffy gave a note for 
Six hundred dollars to McKenna, at three months, dated 

20 the 17th of February, 1902.
The undoubted purpose of this transaction was to enable 

McKenna to realize six hundred dollars by getting the note 
discounted, and to enable Duffy to pay off the rent in small 
installments, by paying on account of the note as it fell due 
on its first due day and at the subsequent renewals thereof 
which they intended to make.

When the note fell due on the 18th of May, 1902, it was 
renewed, and it was again renewed when it fell due on the 
18th of August, 1902. When it fell due on the 18th of 

30 October, 1902, it was not renewed, but was protested, and 
on the 16th of June, 1903, the Citizens’ National Bank of 
Long Branch at which institution the note had been dis-
counted, obtained a judgment against Duffy for the amount 
of the note with interest and costs.

Subsequently this judgment was purchased by and an 
assignment was made to Bichard F. Corcoran.

On the 7th of June, 1904, judgment was entered by Cor-
coran against McKenna on the same note.

On the 3d of September, 1904, McKenna paid this last- 
40 named judgment to the Sheriff, and demanded of Corcoran,
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through Corcoran’s attorney, Mr. Eoe, an assignment of the 
judgment of June 16th, 1903, of the Bank against Joseph 
A. Duffy, claiming that since he. had paid the judgment 
against himself, founded upon a note of which Duffy was 
the maker, it was a security to which he was entitled to 
subrogation upon payment of the debt to Corcoran.

Corcoran consented to deliver the note,- but refused to 
assign the judgment, his reason for the refusal to assign 
being that Mr. Duffy claimed that he was not primarily 
responsible on the note, and that therefore Corcoran should 
not assign the judgment to McKenna.

In my opinion, where one who is a surety pays the debt, 
he is entitled to all of the securities that the creditor has, 
and that it is not proper for the creditor to withhold any 
such securities upon any pretext as to the responsibility or 
liability of those under obligation to pay such securities; 
but he must, upon receiving payment, transfer them.

The defendants, however, insist, that since the judgment 
in each of the cases was for the same cause of action 
(namely, a promissory note signed by Duffy and endorsed 
by McKenna) that the payment by McKenna of the judg-
ment against himself satisfied the judgment that had been 
recovered against Duffy.

This was the early English rule (S h el d o n  o n Subr oga -
t io n , 2d Ed., Sec. 135, p. 203) ; but it has been changed in 
England by statute, and in most of the States of the United 
States. (S h el d o n  o n S ub ro g at io n , Sec. 136, p. 205 et 
seq.).

In ISTew Jersey the statute regulates the proceedings on 
execution upon a joint judgment against principal and 
surety in such a way as to protect the surety, and gives to a 
surety who pays the judgment the benefit thereof against 
the principal. (Gen. Stat., p. 2538, Sec. 36; Pamph. Laws 
1903, p. 543, Sec. 35; Wh it e  v s . Br ow n , 29 N. J . Law, 
514, Court of Errors, 1861, reversing Supreme Court, same 
volume, 307; Du r a n d  v s . T r u sd el l , 44 N. J . Law, 596, 
Sup. Court, 1882; D. L. & W. B. R. Co. vs. Oxfor d  I r o n 
Co., 38 N. J . Eq., 153, Van Fleet, V. C., 1884).

In the case of Wh it e  v s . Br o w n , supra, the Court of 
Errors held that where one of several defendants pays to
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the plaintiff a sum of money in satisfaction of a judgment, 
and procures an assignment of the judgment to himself, 
this payment does not operate as a satisfaction of the judg-
ment as to any of the defendants except the one paying the 
money, unless it appears that the payment was intended as 
a satisfaction of the judgment as to all of them.

Applying this principle to the case in hand, I am clear 
that the payment by McKenna of the judgment against 
himself was not intended as and must not be held to be a 

IQ satisfaction of the judgment against Duffy, that the judg-
ment against Duffy was a security in the hands of the cred-
itor for a debt originally due by Duffy as principal and Mc-
Kenna as surety, and that upon payment to the creditor by 
the surety the latter is entitled to the assignment of the 
collateral, namely, the judgment against Duffy.

There is a small balance of costs incurred by Corcoran 
in obtaining the judgment against Duffy, and this balance, 
of course, must be paid to him by the complainant before 
he is called upon to assign to the complainant.

20 I will advise a decree in accordance with the views here-
in expressed, the terms of the decree to be settled upon 
notice.

30

40
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FINAL DECREE.

This cause coming on to be heard in the presence of 
Ch a r l e s  L. Co r bin , counsel for complainant, and 10 
Ch a r l e s  J. Ro e, counsel for defendants, Richard F. Cor-
coran and Joseph A. Duffy, and witnesses having been ex-
amined and exhibits offered, and counsel heard; and it ap-
pearing that the defendant Richard F. Corcoran is the 
holder, by assignment, of a judgment recovered by the Citi-
zens’ National Bank of Long Branch in the New Jersey 
Supreme Court on the sixteenth day of June, Nineteen hun-
dred and three, against Joseph A. Duffy for Six hundred 
and thirty dollars and ninety-four cents damages, and for 
Thirty-three dollars and ninety cents, costs of suit, upon a 20 
note by the said Joseph A. Duffy, in the sum of Six hun-
dred dollars to the order of the complainant, Thomas P. 
McKenna, dated August eighteenth, Nineteen hundred and 
two, and that the said Richard F. Corcoran was also the 
holder of another judgment recovered by him in the New 
Jersey Supreme Court on the seventh day of June, Nine-
teen hundred and four, against Thomas P. McKenna, com-
plainant herein, for the sum of Seven hundred and one dol-
lars and seventy-eight cents, damages and costs, which 
judgment was recovered against the said McKenna as 30 
endorser of the said note made by Joseph A. Duffy, and 
which judgment was satisfied by the said Thomas P. Mc-
Kenna ; and the Court being of the opinion and adjudging 
that the said Joseph A. Duffy is primarily liable for the 
debt on said note, and that the complainant is in the posi-
tion of a surety thereon and is entitled to be subrogated to 
the judgment held by the said Richard F. Corcoran against 
Joseph A. Duffy on payment of the costs, included in said 
judgment, and that the complainant is entitled to the relief 
prayed for in said bill: 40
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It is thereupon, on this day of July,
Nineteen hundred and five, on motion of Coll ins  & Cor-
bin , solicitors for complainant, ordered, adjudged and de-
creed that the defendant, Richard F. Corcoran shall sign 
and deliver an assignment of the judgment, recovered by 
him against Joseph A. Duffy, to the complainant within 
ten days from the date hereof on receipt from the com-
plainant of Thirty-three dollars and ninety cents costs, 
included in the said judgment, with interest thereon from 

10 the sixteenth day of June, Nineteen hundred and three; 
and either party may apply to the Court for further direc-
tions, if necessary, touching the carrying out of the said 
assignment.

Respectfully ordered.

I^ U D L ^  M. GARRISON, V. C.
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COMPLAINANT’S EXHIBITS.

EXHIBIT «1.»

$600.00. LoNd Br a n c h , N. J., Aug. 18th, 1902.

Three months after date I promise to pay to the order 
of Thos. P. McKenna Six hundred dollars at The Citizens’

Long Branch, N. J.

For value received.

Due Nov. 18th. JOSEPH A. DUFFY.

(Endorsed.)

T h o s. P. Mc K e n n a .

9530.

In judgment. Judgment June 16, 1903, for $664.64 
against Joseph A. Duffy at suit of The Citizens’ National 
Bank of Long Branch, in Supreme Court. Assigned Oct. 
1, 1903, to Richard F. Corcoran.

Judgment June 7, 1904, for $701.78 against Thomas
P. McKenna at suit of Richard F. Corcoran. In Supreme 
Court. Both on within note.

Note regularly protested Nov. 18, 1902; fees, $1.54.
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EXHIBIT “A.”

TELEGRAM.

Received at Long Branch, H. J.
Jan. 3, 1902.

Dated Penna. Depot, Jersey City, N. J . 3.

1®  To Thos. P. McKenna,

Morris Ave., L. Bch.
Don’t bother about deed wrote to-night explaining get 

bid however. J .  A. DUFFY.

20
EXHIBIT B.

Telephone 3702.

Joseph A. Duffy,
Attorney-at-law, Commercial Trust Building.

J e r s e y  Ci t y , N. J., Jan. 3, 1902.

De a r  T o m :—

Since yon left to-night I have been thinking the matter 
over concerning a purchase. I have concluded it would be 

o„ rash for me to undertake such a thing. While it is true 
I could pay you from my profits-yet in doing so I lost 
sight of the fact that these profits are my only working
capital. , i

So I will have to drop that idea at present—and go away
back to the original plan; i. e., the house at $600 per an-
num, and install the heat, as suggested by you. That being 
the case it is immaterial to me which house I have-I leave 
it to you as to which house you would prefer to have the 
steam in. My vagaries to-day must be due to loss of s eep 

40 There’s no telling what the future has m store but
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being gifted with “pre-knowledge”  I dare not attempt too 
much. Sorry to have bothered you to-day—especially as
you were so taken up with that weighty matter downstairs 
this P. M.

So you need prepare no deed at present—find out what 
Long Branch artisans charge for heat—and I will call you 
at 12 to-morrow as arranged.

With best wishes to all at home.

Sincerely, -.q

JOE.

EXHIBIT C.

No.-----

L o ng  Bran ch , X. J., Feb. 17th, 1902.

THE CITIZENS’ BANK. 20
Pay to the order of Jos. A. Duffy ($100.00) One hun- 

dred dollars.
THOS. P. McKENNA.

(The Citizens’ Bank, April 8, 1902, Long Branch, X. J.) 

(Endorsed.)

For deposit. Joseph Duffy.
30

(Pay any National or State Bank, Banking or Trust Co., 
or order. Prior endorsements guaranteed. First National 
Bank, Asbury Park, N. J . Martin H. Scott, Cashier.)

a t  ? 8y/v° the °rder of First National Bank, Asbury Park
N. J . Commercial Trust Company of New Jersoy.)

OSCAR L. GUBLEMAN, 

Treasurer.
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EXHIBIT D.

$600,00.
L o ng  Branc h , X. J., Feb. 17, 1902.

Three months after date I promise to pay to the order 
of Thos. P. McKenna Six hundred dollars at the Citizens’ 
Rational Bank of Long Branch, X. J.

For value received.

10 Due May 17. . • JOSEPH A. DUFFY.

(Endorsed.)

Th o s. P. McKen n a .

EXHIBIT “E.”

20 ^600‘°0' L q ng Branch, H. J., May 17, 1902.

Three months after date I promise to pay to the order of 
Thomas P. McKenna Six hundred dollars at the Citizens 
Rational Bank of Long Branch, X. J., for value received.

JOSEPH A. DUFFY.

Due Aug. 17.

Endorsed. “ For renewal.
2Q “THOS. P. McKEXXA.”

Protested Aug. 18, 1902. Fees, $1.64.

40
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D E F E N D A N T S * E X H IB IT S .

E X H IB IT  D. “ 1.”

Thomas P . McKenna.

Counsellor-at-Law,

2? W illiam S t., N ew  York.

Telephone 1647 Broad.

August 29th, 1904.
Charles J .  lloe, Esq.,

15 Exchange Place,
Jersey C ity, N . J .

Dea r  Si r :—

As I have written you, I am anxious to get the Corcoran 
judgem ent out of the way, and have arranged for the  
Sheriff of Monmouth County to meet you and m yself at 
Judge Collins’ office next W ednesday afternoon at 2 
o’clock, for the purpose of adjusting th is matter.

Yours respectfully,

Th o s. P. Mc K e n n a .
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E X H IB IT  D . “ 2 .”

Thomas P. Kenna,
C ounsellor-at-La w,

27 W illiam  Street, N ew  York.

Telephone 1647 Broad.

June 80th, 1904.

Charles J .  Roe, Esq.,
15 E xchange Place,

Jersey City, N . J.

Dea r  Si r :—

I have your letter of the 27th inst. regarding the Cor-
coran judgem ent. I am, as you know from  my frequent 
com m unications w ith you by telephone, very desirous of 
paying this juegem ent at once, and have only been delayed 
in doing so by waiting for the tax costs to be entered.

I  have been endeavoring to make an apointm ent with 
Judge Collins at h is office when we could settle th is matter 
and have the papers delivered over, but he has been en-
gaged in the Court of Errors and the Court of Chancery. 
I hope to be able to arrange an appointm ent for next 
W ednesday afternoon. W ill you kindly advise me whether 
th is appointm ent would be agreeable to you.

Yours respectfully,

T h o s. P. Mc K e n n a .
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E X H IB IT  D. “ 3 .”

N o. 1598.

J e r s e y  Ci t y , N . J .,  April 8th, 1902. . 

Commercial Trust Company of N ew  Jersey,

15 Exchange Place.

Pay to the order of Northam  and Throckm orton two 
hundred 00/100  dollars.

$200 00/ 100.
JO S E P H . A. D U F F Y . 

(Indorsed.)

No r t h am a n d  Th r o c kmo r t o n.

EXHIBIT D. “ 4 .”

A n A ssignm ent of Judgem ent, dated Oct. 1, 1903, made 
by the Citizens National Bank of Long Branch, to Richard 
F . Corcoran of judgem ent of said bank against Joseph A. 
Duffy, consideration $664.64. Judgem ent recovered June  
16, 1903, in the Supreme Court, for damages $630 94 and 
costs $33.74.

E X H IB IT  D. “ 5.”

Check of R. F . Corcoran, dated Oct. 19, 1903, on T h iid  
National Bank of N ew  York, payable to the order of 
Charles J . Roe, and endorsed “ Pay to the order of B en-
jam in P. Morris, Attorney of Citizens National Bank, 
Charles J . R oe,” “ Benj. P. Morris, A tty  ”
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E X H IB IT  D. " 6 ."

Certified copy of m ortgage made by Thom as P . McKenna 
to the Citizens National Bank, dated Eeb'y 20, 1902, to 
secure $ 5000. payable one year from date, with interest at 
six  per cen t., payable sem i-annually, covering lands in  the 
County of M onm outh, and recorded March 1, 1902, in 
Book 270, page 198, for M onmouth County.

E X H IB IT  D. “  7 .”

Mortgage given April 10, 1902, to the Citizens National 
Bank, to secure the sum of $5000. in  one year from date, 
with interest at six p ercen t., payable sem i-annually, cover-
ing lands in  M onmouth County, and acknowledged and 
recorded in  Book 273 of M ortgages, page 45, for Mon-
m outh County on May 20, 1902.
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