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Notice of Appeal 

(F iled April 15th, 1935) 

IN CHANCERY OF NEW JERSEY 

Between 
LAURENCE C. MuRPHY and 

CHARLES L. GASKELL, JR., 
Complainants, 

and 

°MARY E. MuRPIIY, et als., 
Defendants. 

On Bill for 
Construction 
of a Will 

The defendant s, Mary E. Murphy, individually 
and as Executr ix of the Last Will and Testa -
ment of J ohn Henry Murphy, deceased, and 
Henry A. F . Murphy, hereby appeal from the 
final decree ma de in the above entitled cause 
on the 9th day of April, 1935, and from the 
whole and every part thereof, to the Court of 
Errors and Ap peals in the last resort in all 
causes. 

The said final decree was made by the Chan -
cellor on the advice of Vice Chancellor Alfred 
A. Stein. 

Dated Apr il 12th, 1935. 

M. J. QUIGLEY, 
Solicitor for and Of Counsel with Defend-

ants, Mary E. Murphy, individually and 
as Ex ecutrix of the Last Will and 
Testament of John Henry Murphy, 
deceased, and Henry A. F. Murphy. 
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Petition 

I conceive there is good cause for appeal in 
the above entitled cause. 

M. J. QUIGLEY, 
Solicitor for and Of Counsel with Defend-

ants, Mary E. Murphy, individu ally and 
as Executrix of the La st Will and 
Testament of John Henry Murphy, 
deceased, and Henry A. F . Murphy. 

Petition 

(Filed April 24th, 1935) 

NEW JERSEY COURT OF ER RORS ArrD 
APPEALS 

Between 
LAURENCE C. MURPHY and 

CHARLES L. GASKELL, JR., 
Complainants -Respondents, 

and 

On Appeal from 
Court of 
Chancery 

30 MARY E. MuRPHY, et als., 
Defendants-Appellants. 

To the Honorable, the Court of Errors and 
Appeals in the Last Resort in all Ca'Uses: 

The petition of Mary E. Murph y, individually 
and as Executrix of the Last Will and Testa-
ment of John Henry Murphy, deceased, and 

40 Henry A. F. Murphy, the appellant s in the above 
stated cause, respectfully show that your peti-
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tioners find themselves aggrieved by a final de-
cree made in the Court of Chancery by his 
Honor, Luth er A. Campbell, Chancellor of the 
State of New Jersey ( upon the advice of Vice-
Chancellor Alfred A. Stein), bearing date the 
ninth day of April, 1935 in a certain cause in 
said Court of Chancery wherein Laurence C. 
Murphy and Charles L. Gaskill, Jr., were com-
plainants and your petitioners were defendants, 
in this respe ct, that the said decree adjudges 
that, under the provisions of the second para-
graph of the La st Will and Testament of John 
Henry Murphy, deceased, late of the Township 
of Maplewood, in the County of Essex and State 
of New Jersey, the said complainant, Laurence 
C. Murphy is entitled to receive a one-quarter 
interest, and the said complainant, Charles L. 
Gaskill, Jr., a one-quarter interest, and the said 
defendant, Henry A. F. Murphy, a one-half in-
terest in and to the machinery and plant and 
stock in tra de, good will and fixtures of the 
printing business conducted by the said testator 
at the time of his decease, and the cash on 
deposit at the date of testator's death in the 
checking account of said business, said cash 
being on deposi t at the date of testator's decease 
with the Union National Bank of Newark, New 
Jersey, -in a checking account in the name of 
"H. Murphy " and the accounts receivable less 
the accounts payable of said printing business. 

And your petitio ners hereby appeal from those 
parts of the decree of the Chancellor, which de-
cree as aforesaid, upon the grounds that the 
same is erro neous, for that: 

1. The words in the second clause of the will 
of John Henry Murphy, "I hereby give and be-
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Petition 

queath my printing business and the machinerv 
and plant and stock in trade, good will and 
fixtures'' do not pass nor include the money on 
deposit in the Union National Bank of Newark, 
N. J., in the name of "H. Murphy " at the time 
of his death, nor do they pass, or include the 
accounts receivable of the said printing business, 
less the accounts payable of said business. 

2. The said moneys on depos it in said bank 
and the said accounts receivable of said busi-
ness pass to the widow under the fourth or 
residuary clause of the said will of John Henry 
Murphy. 

3. There was no bequest or gift by implica-
tion of the said moneys on deposit in · said bank 
nor of the said accounts receivabl e of the said 
business in the second clause of the will of John 
Henry Murphy. 

4. The complainants are not entitled to a one-
quarter interest each in the said moneys on de-
posit in said bank and in said accounts receiv-
able of said business. 

5. The money on deposit in the Union Na-
tional Bank of Newark, N. J., under the name 
of '' H. Murphy'' was the personal account of 
said John Henry Murphy. 

6. The accounts receivable of the printing 
business at the time of the death of John Henry 
Murphy are assets of the estate of the decedent; 
they are not assets of the printing business. 

40 7. The words of said will are plain and un-
ambiguous and require no consider ation of sur-
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rounding circumstances or ascribing to testator 
the common impu lses of our nature. 

8. The words "a nd the machinery and plants 
and stock in trad e, good will and fixtures'' in 
the second clause of the will of John Henry 
Murphy are word s of enumeration and are in -
tended to specify of what the printing business 
consisted. 

9. The compla inants are entitled only to a 
one-quarter inter est each in the printing busi -
ness, consisting of the machinery and plant and 
stock in trade, good will and fixtures. 

10. The Court below should have decreed that 
the money on deposit in the Union National 
Bank of Newark, N. J. in the name of "H . 
:Murphy", at the time of his death, and the ac-
counts receivable of the printing busin ·ess at the 
time of his death, did not pass to the legatees 
under the second clause of his will. 

Your peti tioner s therefore pray that the said 
decree of the Chancellor may in the particulars 
aforesaid be rev er sed, set aside and for noth-
ing· holden. And that your petitioners may ~ave 
such relief in the pr emises as to this Honorable 
Court shall seem meet . 

M. J. QUIGLEY 

M. J. QUIGLEY 

Solici tor for and Of Counsel with 
Defendants-Appellants 

20 
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Endorsed: 

Service of a copy of the within 
Petition of Appeal is her eby ac-
knowledged this 20th day of April, 
1935. 

McDONOUGH & McDONOU GH 

Solicitor for and Of Counse l with 
Complainants -Respond ents 

Bill of Complaint 

( Filed April 23, 1934) 

IN CHANCERY OF NEW JERSEY 

To the Honorable Luther A. Campbell, Chan-
cellor of the State of New Je rsey: 

The complainants, Laurence C. Murphy, of the 
City of Newark; and Charles L . Gaskell, Jr. of 
the Town of West Orange, both in the County of 
Essex and State of New Jersey, respectfully 
show that : 

1. John Henry Murphy, late of the Township 
of Maplewood, in the County of Ess ex and State 
of New Jersey, died on August 7th, 1933, leaving 
a last will and testament which wa s, on August 
30th, 1933, duly ·admitted to probat e by the Sur-
rogate of said County of Essex, and letters tes-
tamentary thereon issued to Mary E. Murphy, 
the executrix therein named, who has taken upon 
herself the burden of administe ring the said 
estate . A true copy of said will is hereunto 
annexed and made a part hereof . 
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2. In and by his said will the said John Henry 
:Murphy, provid ed as follows: 

"SECO ND :-I hereby give and bequeath 
my prin ting business and the machinery 
and plan t and stock in trade, good will and 
fixtures in the following manner, that is 10 
to say :-A one-half interest in the same to 
my son, Henry A. F. Murphy, a one-
quarter inte r est in the same To Charles 
L. Gaskill and the remaining one-quarter 
interest to Laurence C. Murphy, to them, 
their executors, administrators and assigns 
forever." 

"Fou RTH :-All the rest, residue and re-
mainder of my Estate whether real, per- 20 
sonal or mixed, and wherever the same is 
situate, including all building and loan 
stock whether in the name of H. Murphy, 
Harry Murphy, Henry Murphy or John 
H. Murp hy, to my wife, Mary E. Murphy, 
to her , her heirs and assigns, forever." 

3. The said John Henry Murphy, in his life 
time was engag ed in the printing business and 
in connection the re-with at the time of his death 30 
had certain machinery and plant and stock in 
trade, good will and fixtures, and in addition 
thereto, had a considerable quantity of cash on 
deposit in a checking account of said printing 
business, and also bills receivable and payable in 
connection with that business. 

4. Complainants are entitled under the pro-
visions of afores aid second paragraph of the last 
will and testam ent of the said John Henry Mur - 40 
phy, not only to a one-quarter share each of the 
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machinery and plant and stock in trade, good 
will and fixtures of said printing business, but 
in addition thereto, a one-quarte r share each 
in cash on deposit in the checkin g account of 
said business, and in the bills payabl e and recei\'-
able in connection with said busines s. 

5. The said Mary E. Murphy, executrix, as 
aforesaid, and individually as resi duary legatee 
and devisee, claims that complainant ~ are entitled 
only to a one-fourth share each of the machinery 
and plant and stock in trade, good will and fix-
tures of said printing business. 

6. Henry A. F. Murphy who is entitled under 
said second paragraph of said last will and tes-
tament to a one -half interest in said machinery 
and plant and stock in trade, good will and fix-
tures, cash on deposit in the checking account, 
and the bills payable and receivabl e in connec-
tion with said printing business, and is there-
fore a proper party complainant to this bill, has 
refused to join with the complain ants therein 
and is therefore made a party def endant. 

Complainants are without ade quate remedy 
in the courts of law, and therefore pray:-

1. That Mary E. Murphy, executrix of the 
last will and testament of John Hen ry Murphy, 
deceased, and Mary E. Murphy , individually, 
and Henry A. F. Murphy, who are the defend-
ants to this suit, may answer this bill of com-
plaint and each statement therein made. 

2. That this court may construe the said last 
will and testament of John Henry Murphy, de-
ceased, and declare complainants' rights there-
under. 
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Bill of Compla;i,nt 

3. That a writ of subpoena may issue, com-
manding said defendants to answer this bill of 
complaint and to abide by such decree as this 
Court may make in the premises. 

McDONOUGH & McDONOUGH, 

Solicitors for Complainants. l~ 
ANDREW McD ONOUGH, 

Of counsel with complainant. 

IN TH E NAME OF GOD, AMEN. 

I, JOHN HENRY MURPHY, of the Town-
ship of Maplewood, County of Essex _ and State 
of New Jerse y, 

Being of sound mind, memory and under-
standing, do make and publish this my last Will 
and Testament in manner following, that 1s to 
say: 

FrnsT:- I hereby order and direct that all my 
just debts and funeral expenses he paid as soon 
after my death as conveniently can be done. 

SECOND :-I hereby give and bequeath my 
printing business and the machinery and plant 
and stock in trade, good will and fixtures in the 
following manner, that is to say :- A one-half 
interest in the same to my son, Henry A. F. 
Murphy, a one-quarter interest in the same to 
Charles L. Gaskill and the remaining one -quarter 
interest to Laurence C. Murphy, to them, their 
executors, administrators and assigns forever. 

THIRD :- I hereby direct my executrix herein -
after named to expend two hundred ($200) dol-
lars for mas ses to be said for the repose of my 
soul. 

2q 
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FouRTH :- All the rest, residue and remainder 
of my Estate whether real, perso nal or mixed 

' and wherever the same is situate , including all 
Building and Loan stock whether in the name of 
H. Murphy, Harry Murphy, Hen ry Murphy or 
John H. Murphy, to my wife, Mary E. :Murphy, 
to her, her heirs and assigns, fore ver. 

FIFTH :-I hereby nominate, constit ute and ap-
point my said wife, Mary E. Murph y, executrix 
of this, my Last Will and Testam ent, giving and 
granting unto my said executrix, full power and 
lawful authority to mortgage, sell and convey 
or otherwise dispose of any and all real estate 
of which I may die seized and to make good and 
sufficient conveyances in law therefo r. 

IN WITNESS vVHEREOF, I have hereu nto set my 
hand and sea l this 17th day of Jul y, nineteen 
hundred and twenty-six. 

JOHN HENRY MURPH Y (L. S.) 

SIGNED, SEALED, PUBLISHED AND DECLARED, 
by the said Testator, as and for his last 
will and testament in our presence who in 

r3() his presence and at his request and in the 
presence of each other have hereu nto sub-
scribed our names as witnesses . 

40 

Joseph J. Quinn, 738 Broad St., Newark, N. J. 
B. J. Cummings, 738 Broad St., N e.wark, N. J. 
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Answer of Defendants, Mary E. Murphy, Per-
sonally and as Executrix of the Estate of 
John Henry Murphy, and Henry A. F. 
Murphy 

( Filed May 10, 1934) 

IN CHANCERY OF NEW JERSEY 

Between 

LAURENC E C. MuRPHY and 
CHARLES L. GASKELL, JR., 

Complainants, On Bill, etc. 

and 

MARY E. MuRPHY, et als., 
Defendants. 

The defendants, Mary E. Murphy, personally 
and as Exe cutrix of the Estate of John Henry 
~Iurphy, deceased, and Henry A. F. Murphy, 
answering the bill of complaint say: 

1. These defendants admit Paragraphs 1 and 
2 of the bill of complaint. 

2. These defendants admit that the said John 
Henry Murphy, in his lifetime, was engaged in 
the printing business and in connection therewith 
at the time of his death had certain machinery 
and plant and stock in trade, good will and fix-
tures, used in connection with that business, but 
these defendants deny that any checking account 
or money on deposit was a part of the said busi-
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Answer of Defendants 

ness, and these defendants contend that all bill~ 
receivable belong to the said Mar y E. 1\Iurplw 
under the 4th paragraph of the La st ·wm an~1 
Testament of the said John Hen ry Murphy, 
deceased. 

3. These defendants deny that th e complain-
ants are entitled under provision of the afore-
said 4th paragraph of the Last Will and Testa-
ment of the said John Henry Mur phy to anv 
part of any bank account or money on deposit 
in any banking institution, and deny that said 
complainants are entitled to the bills receivable 
in connection with said business. 

4. These defendants admit para graph 5 of 
the bill of complaint. 

5. These defendants deny that th e said com-
plainants are entitled to any cash on deposit in 
checking accounts or any bank accounts whatso-
ever, or to any part of the bills r eceivable and 
the said Henry A. F. Murphy admit s that he ha~ 
refused to join with the complainan ts herein. 

6. These defendants join with th e complain-
ants in requesting that the court may construe 
the Last Will and Testament of Jo hn Henry 
Murphy, deceased, and declare the r ights of the 
parties hereunder, but charge and insist that a 
proper construction of the said Will so as to 
carry out the intent of the said Jo hn Henry 
Murphy, deceased, will deny to said defendants, 
any participation in any bank account or money 
on deposit in any banking institution belonging 
to the said decedent at the time of his death, 
and they deny that the complainants are entitled 
to the relief sought in the bill of complaint. 

M. J. QUIGLEY, 

Solicitor for Defendants. 
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(Filed May 14th, 1934) 

IN CHANCERY OF NEW JERHEY 
101-698 

Between 

LAURENCE C. MuRPHY and 
CHARLES. L. GASKELL, JR., 

C omplain(JIJ1,ts, 
and 

MARY E. MuRPHY, et als., 
Defendants. 

On Bill, gc, 

Complainants, Lawrence C. Murphy and Charles 
L. Gaskell, Jr., replying to the answer of the 
defendants in the above entitled cause say 
that:-

The complainants join issue on 'the answer of 
defendants. 

McDONOUGH & McDONOUGH, 
Solicitors of Complainants. 

10 
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Order o"f Reference 

(( Filed May 25, 1934) 

IN CHANCERY OF NEW JER S,EY 

101- 698 

Between 

LAURENCE C. MuRPHY and 
CHARLES L. GASKELL, JR., 

C omplaina;nits, 

and 

MARY E. MuRPHY, et als., 
Defendants. 

On Bill, 8c. 

This matter being opened to the court by Mc-
Donough & McDonough, solicitor s of the com-
plainants, and it appearing that Michael J. 
Quigley, solicitor for the defenda nts, has con-
sented hereto: 

It is, on this 25th day of May, nineteen hun-
dred and thirty -four, on motion of McDonough 
& McDonough, solicitors of the complainants, 
ORDERED that the above entitled cause be referred 
to Hon. Alfred A. Stein, one of the Vice-Chan-
cellors of this court, to hear the same for the 
Chancellor, and to report thereon to him and to 
advise what order or decree shoul d be made 
therein. 

LUTHER A. CAMPBELL, 

C. 
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Order of Designation 

I hereby consent to the entry of the foregoing 
Order. 

A true copy. 

Enw. T. WH ELAN, 

Clerk. 

M. J. QUIGLEY, 

Solicitor of Defendants. 

Order of Designation 

(Filed June 4th, 1934) 

IN CHANCERY OF NEW JERSEY 

101-698 

Between 

LAURENCE C. MuRPHY and 
CHARLES L. GASKELL, JR., 

C omplain(J,(JlltS, On Bill, ~c. 

and 

MARY E. MuRPHY, et als., 
Defendants. 

This matter being opened to the court by Mc-
Donough & McDonough, solicitors of the com-
plainants, and it appearing that Michael J. Quig-
ley, solicitor for the defendants, has consented 
hereto: 

10 

20 
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It is, on thi s fourth day of June, nineteen hun-
dred and thir ty-four, ORDERED that the first day 40 
of November, nineteen hundred and thirty -four, 
at the hour of ten o'clock in the forenoon, at the 
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Opinion 

Chancery Chambers, in the City of Newark, be 
designated as the time and place for the hear-
ings of the above entitled cause . 

ALFRED A. STEIN 
' V. C. 

I hereby consent to the entry of the foregoing 
Order. 

M. J. QUIGLEY, 

Solicitor of Defendants. 

Opinion 

(Filed March 29, 1935) 

IN CHANCERY OF NEW JERSEY 

Docket 101-698 

Betwe -en 

LAURENCE C. MuRPHY and 
CHARLES L. GASKELL, JR., 

Complainants, 

and 

MARY E. MuRPHY, et als., 
Defendants. 

(Decided March 28th, 1935.) 

Appearances: 

On Bill, ~c. 

Messrs. McDonough & McDono ugh, Solici-
tors for Complainants. 

Mr. Michael J. Quigley, Sol icitor for De-
fendants . 
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1. In construing a will, it is the prime duty 
of the Court to arrive at the intention of the 
testator which must be determined not by fixing 
the attentio n on single words in the will but by. 
considering the entire will and the surroundings 
of the testat or when he executed the same, and 
by ascribing to him, so far as his language per -
mits, the common impulses of our nature. 

2. The word s in the will of John Henry Mur-
phy, "I hereby give and bequeath my printing 
business and the machinery and plant and stock 
in trade, good will and fixtures'' pass and include 
the money on depo sit in the bank account used 
in connection with said business, and also the 
accounts receivable, less the accounts payable. 

STEIN, V. C. 

Complainants, Laurence C. Murphy and 
Charles L. Gaskill, Jr., two of the legatees named 
in the will of Jo hn Henry Murphy probated hy 
the Surrogate of Essex County Aug:ust 30th, 
1933, bring their bill and pray for construction 
of the second par agraph contained in the will 
which reads as follows: 

"S ECOND: I hereby give and bequeath 
my print ing business and the machinery 
and plant and stock in trade, good will 
and fixtur es in the following manner, that 
is to say: A one-half interest in the same 
to my son, Henry A. F. Murphy, a one-
quarte r interest in the same to Charles L. 
Gaskill and the remaining one quarter in -
terest to Laurence C. Murphy, to them, 
their executors, administrators and assigns 
forever .'' 
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Complainants allege that unde r thi s bequest 
they are each entitled to a one-qu arte r interest 
in the cash on deposit in the checking account of 
said business which they say was maintained in 
the Union National Bank at Newark, and also 

10 in the bills receivable. 
The defendants, Mary E. Murph y, individuall-v 

and as executrix, and the son, Hen ry A. F. Mm:-
phy, contend that the money on deposit in the 
Union National Bank to the credit of the de-
ceased, and the accounts receivabl e, are no part 
of the business and that complai nant s are not 
entitled thereto under the will; th at there was 
no business checking account; tha t said account 
in the Union National Bank was the personal 

20 account of the deceased and tha t complainants 
are entitled only to a one-quarter int erest each 
in the business, machinery and stock in trade, as 
well as in the good will and fixtur es. 

The testator maintained a bank account in the 
Union National Bank at Newark in the name of 
·" H. Murphy," in which there was a balance to 
his credit at the time of his death amounting to 
$13,526.44. The checks used in withdrawing 
money from this account bore on thei r face the 
printed words "H. Murphy, Prin ter. " There 
are also accounts receivable and accounts pay-
able in connection with the printin g business. 

The business disposed of by th e will is one of 
long standing. At the time of th e execution of 
the will, Henry A. F. Murphy, son of the tes-
tator was a minor with little or no experience 

' in the business, while complainan ts were men 
of much experience and long association "·ith 
the deceased. Laurence C. Murph y at the time 
of the testator's death had been office manager ' . 
for ten years past and associated · with the bus1-



19 

Opinion 

ness for twenty -six years. Charles L. Gaskill, 
Jr. was the gener al supervisor and employed in 
the business for thirty-four years. The deceased 
did an extensive printing business in the con-
duct of which he sought and received the counsel 
and advice of complainants, the value of which 
the deceased in his life time attested by the fact 
that he semi-annually paid to each of them, in 
addition to their salary, a sum which he repre -
sented as a one-quarter share of the profits of 
the business. 

The deceased maintained altogether six check -
ing accounts and fifteen savings accounts, the 
total on deposit in all of which amounted to ap-
proximately $90,000. Analysis of the checks 
drawn on the account in the Union National 
Bank shows that in the year 1931 the deceased 
drew for his personal use 178 checks amounting 
to $25,853.57 and 716 checks, which were used 
distinctly for business iurposes, totaling $6q 
594.08; in the year 193'"-'f he drew lj32 checks 
for persona l use, totaling $20,808.55, as against 
652 checks exclusive ly for business purposes, 
totaling $48,850.87, and in the year in which he 
died, 1933, up to August 9th, he drew 70 checks 
amounting to $5,277.83 for personal use and 372 
checks, tota ling $34,374.91, traceable to business 
purposes. This analysis was made by Israel M. 
Pogash, who in reply to the question how he 
knew which checks on this account were drawn 
for the pers onal use of the deceased said, '' A 
check to Mrs. Murphy would ordinarily be a per-
sonal check, it wouldn't be a business check. A 
check for taxes for his home is a personal check, 
that is not a business check. I mean, many of 
them can be identified by that means.'' 

10 

20 

30 

40 



10 

20 

30 

40 

20 

Opinio n 

The total estate of the d~ceased amounted to 
about $300,000. He was describ ed by Philip H. 
Baldwin, publisher, business and advertisino• 
manager of the Newark Sunday Call who kne,; 
him since 1898, ' 'as one of the keenest business 
men he ever ran across.'' The profits from the 
business and the size of his est ate corroborate 
the accuracy of the judgment formed by :Mr. 
Bald·win concerning decedent's business abilifr. 
Certainly, such a man maintained a business a~-
count with an average balance as working capi-
tal. Moreover, outstanding in aid of the deter-
minat ion that the account '' H . Murphy, Printer,'' 
was considered by the decease d as his busi-
ness account is the fact that th e complainant, 
Laurence C. Murphy, who was the office manager, 
was intrusted the power of atto rney to draw 
checks on this account. 

The testimony further shows th at neither of 
complainants were men possessed of means or 
capital wherewith to carry on th is successful 
business. Certainly, the testator did not intend 
after his death that the machin ery, stock in 
trade, :fixtures and good will of the business 
should be divided between complainants and 
his son or sold and the proceeds divided one-
half to his son and one -quarter to each complain-
ant. Such a result it is not re asonable to pre-
sume was either intended or desi red by the tes-
tator. He knew that the busines s could not be 
carried on without capital. Wh at he intended 
was that the business be carried on by complain-
ants and his son in the same way in which it 
was conducted by him in his life time substituting 
his son in his place and stead, an d complainants 
as partners in fact with the son . 
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The facts and surrounding circumstances 
which existed at the time of the decedent's death, 
lead me to the inescapable conclusion that it was 
the intention of the deceased that the money in 
the Union National Bank and the accou,nts re -
ceivable (the working capital) should go to the 
complainants and the defendant son, together 
with the busin ess, less the accounts payable. 

In a situati on not unlike the present, in re: 
Lowe, Suprem e Court, Appellate Division, 134 
N. Y. Sup. 537, Spring, J. reversing the Surro -
gate in constru ing a bequest of 

"her pr inting office and bindery, together 
with all presses, bindery machinery, type, 
pape rs on hand, office furniture and 
equipment of every nature connected with 
said business'' 

held that: 

'' Thi s successful business, it is fair to 
assum e, she intended to transmit as a 
family heritage to her only child, to be 
carri ed on in her behalf without impair -
ment of its efficiency or volume. To strip 

;10 

it of it s bills receivable and the small 30 
amount of cash to its credit would destroy 
its working capital, and leave nothing 
connected with the business from which 
money could be derived to meet the 
weekly payroll of $1,200 or over. It is 
unrea sonable to believe that this mother 
designed to deprive her daughter of the 
frui ts of this family patrimony so essen-
tial for its management and operation. 
We should not interpret the will in such a _40 
way as to make a serious invasion on the 
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live assets of the business , unless the 
language of the bequest clearly calls for 
that construction. The only available as-
sets were grouped in these due and ac-
cruing accounts and the small sum in 
cash. If the daughter was to carry on 
the business without these as sets she must 
add a considerable sum in cash to it and 
practically commence anew without any 
working capital." Affirmed by the Com:t 
of Appeals, 206 N. t . 671, 99 N. E. 722, 
modifying the opinion to the extent on ]y 
that the daug·hter was to pay the bills 
payable of the business. 

The meaning and intention of the testator 
must be determined, not by fixing the attention 
on single words in the will but by oonsideri1i~ 
the entire will and the surrounding s of the tes-
tator when he executed the will, and by ascribing' 
to him, so far as his language perm its, the com-
mon impulses of our nature. Tor rey v. Torrey, 
70 N. J. L. 672½; 59 A. 450. 

In Coyle v. Donaldson, 91 N. J. Eq. 138; 108 
A. 308, the bill of complaint was filed to obtain, 
among other things, the construct ion of the 
words or phrases in the fourteenth clause of the 
will, '' the coal business now owned by me'' be-
queathed to the testator's grandso.n , James -w. 
Coyle, Jr., and his daughter Eliz abeth C. Don-
aldson. The Vd.ce-Chancellor befor e whom the 
case in the first instance was heard , decided the 
words included only the good will of the busi-
ness the leasehold interest of the land on which 

' the coal business was conducted, the horses, 
wagons and other equipment used by the tes-
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tator in carry ing on the business of coal mer-
chant. Our court of Errors and Appeals in re-
versing the Vice Chancellor held that the words 
in the will included in addition thereto coal on 
hand, cash and checks, cash on deposit in the 
checking account of the business and the differ-
ence between bills receivable and payable. The 
Court among other things, said: 

"If we put ourselves in the position of 
the testator, at the time of the execution 
of the will, and consider the circumstances 
he had in view in making the will, it seems 
quite clear, that the coal business was to 
pass, as it was then owned by the testator, 
as a whole, with all that pertained to it, 
as a going concern or business. Neither 
one of these two leg a tees had any means 
whatever, except what they received 
under the provisions of the will, and no 
one, perhap s, knew better than the tes-
tator himse lf that such a business could 
not be carried on successfully without 
some capital." 

Considering the language of the prov1s10ns 
in the will, the testator first bequeaths "my 
printing busine ss" in what is a broad bequest, 
to which he adds '' and the machinery and plant 
and stock in trade, good will and fixtures.'' 
These are not words of restriction, but specify 
some of the chief tangible property in the plant. 
He bequeaths his printing business, together 
with the good will. He intended not to cut down 
the bequest but to make clear that in addition 
to the busines s in its entirety, these principal 
items, physically in the plant, should unmistak-

10 
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ably pass with the business. The intention of 
the testator in this, as in every other case of 
like nature, must be drawn from the lano·uao•n 

t:> o" 
used in the will, viewed in the light which the 
situation and surroundings connect ed svith the 
property may shed upon it. Charl es E. Francis, 
exr. etc. v. Elizabeth Breivogel, et als., Docket 
101, page 562 (unreported). 

Decree will be advised in accorda nce with the 
foregoing conclusions. 

Final Decree 

IN CHANCERY OF NEW J ERSEY 

101-698 

Between 

LAURENCE C. MuRPHY and 
CHARLES L. GASKELL, JR., 

Complainants, 

and 
30 MARY E. MuRPHY, Executrix of On Bill, gc, 

tl1€ last Will and Testament 
of John Henry Murphy, de-
ceased; MARY E. MuRPHY, in-
dividually, and HENRY A. F. 
MURPHY, 

Defendants. 

This cause coming on to be hear d in the pres-
40 ence of McDonough & McDonough , solicitors of 

the complainants by Andrew V. McDonough of 
counsel with complainants, and Michael J. Quig-



25 

Final Decree 

ley, solicitor of the defendants, and the court 
having examined the pleadings, and having taken 
testimony in open court and heard and con-
sidered the argum ents of counsel thereon, and it 
appearing to the satisfaction of the court that, 
by the true const ruction of the second para -
graph of the last will and testamep.t of John 
Henry Murph y, deceased, late of the Township 
of Maplewood, in the County of Essex and State 
of New Jers ey, th e complainant Laurence C. 
1\furphy is entitled to a one -quarter interest, and 
the complainant Charle ·s L . Gaskell, Jr. to a one-
quarter intere st, and the defendant Henry A. F . 
Murphy to a one-half interest in the machiner y 
and plant an d stock in t r ade , good will and fix-
hues of the print ing business conducted by said 
testator at the time of his decease and the cash 
on deposit at the date of testator's decease in 
the checking account of said business, said cash 
being on deposit at the date of testator's death 
with the Uni on Na tional Bank of Newark , New 
Jersey, in a checking account in the name of "H . 
:Murphy,'' and the accounts receivable less the 
accounts pay able of said printing business. 

It is thereupon, on this 1/.,J2 day of April, 
1935 ORDERED, ADJU DGED AND DECREED that under 
the provisions of the second paragraph of the 
last will and testa ment of John Henry Murphy, 
deceased, late of the Township of Maplewood , in 
the County of Esse x and State of New Jersey, 
the said complainan t , Laurence C. Murphy, is en-
titled to receive a one-quarter interest, and the 
said complainant, Cha rles L. Gaskill, Jr ., a one -
quarter inter est, and the said defendant, Henry 
A. F. Murph y, a one-half interest in and to the 

10 
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machinery and plant . and stock in trade, good 
will and :fixtures of the printing business con-
ducted by said testator at the time of his decease, 
and the cash on deposit at the date of testator's 
death in the checking account of said business, 

10 said cash being on deposit at the date of tes-
tator's decease with the Union National Bank 
of Newark, New Jersey, in a checking account 
in the name of '' H. Murphy,'' and the accounts 
receivable less the accounts payable of said 
printing business. 

c,1i is /21W her ORDERE_D that a counsel fee of 
dollars be allowed to 

McDonough & McDonough, solicit ors of com-
20 plainant, said counsel see, together with the costs 

of this suit to be paid by the defend ant Mary E. 
Murphy, the Executrix of the said John Henry 
Murphy, deceased, out of the E state in her 
hands. 

40 

LUTHER A. CAMPBELL, 
C. 

Respectfully advised, 

ALFRED A. S .TEIN' 
v.c. 

Consented to as to form only. 
M. J. QUIGLEY, 

Solicitor of Defendants. 
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IN CHAN CERY OF NEW JERSEY 

December 17, 1934. 

Between 

LAURENCE C. MuRPHY and 
CHARLES L. GASKILL, JR., 

Complainants, 

and 

l\IARY E. MuRPHY, individually 
and as executrix of the last 
will and te stament of John 
Henry Murp hy, et als., 

Defendants. 

Transcrip t of shorthand notes of testimony 
taken in the above entitled cause before his 
Honor, Alfred A. Stein, Vice Chancellor, at the 
Chancery Chambers, Newark, New Jersey, in the 
presence of Messrs . McDonough & McDonough 
for complainants ; Michael J. Quigley for defend-
ants. 

The Court : Will you open your case t 
Mr. McDonough : This case, your Honor, in-

volves the will of John Murphy, who died August 
7th, 1933, who leaves a last will and testament, 
which was duly admitted to probate. 

During the testator's life he was engaged in 
the printing business in the City of Newark and 
in his will, in the second paragraph, he stated, 
''I hereby give and bequeath my printing busi-
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ness and the machinery and plan t, stock and 
trade, good will and fixtures in the followino· 

t, 

manner, that is to say, one-half to my son, Henrv 
A. F. Murphy, a one -quarter inte rest to Charle·s 
L. Gaskill, and the remaining one-quarter in-
terest to Laurence C. Murphy, to them, their 
executors, administrators and assi gns forever." 

In the fourth ,.paragraph of the will, he devised 
the rest of his property to his wif e. 

The complainants in this matte r are the two 
parties, Charles Gaskill and Laur ence Murphy, 
who were devised a one -quarter interest in the 
business. 

It is the contention of the complainants that 
the one-quarter interest in the business included 
not only a one -quarter interest in the good will, 
the stock and trade and the fixtur es but a one-
quarter interest in the bank account of the tes-
tator, which amounted to- these bank accounts 
were peculiar to the business- amounted to 
about $15,000, and they also included a one-
quarter interest in the accounts receivable, as 
well as the bills payable. 

The defendant in this matter does not dispute 
the fact that it includes a one-qu arter interest 
in the accounts payable, but denie s the fact that 
the complainants are entitled to a one-quarter 
interest in the bank account in the accounts 
receivable. 

We intend to prove this, the two parties that 
are entitled to this one-quarter int erest in the 
business were employees of long standing and 
that even during the lifetime of the decedent 
tha t he gave them an interest or gave them the 
one-quarter interest in the profits of the busi-
ness while he was alive, and that it would have 
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been his intention in his will to give them a 
one-quarter interest in the entire business. 

The Court: You think testimony will help to 
construe what he meant 1 

Mr. McDonough: I think it will, your Honor. 
I want to pro ve--
. The Court : In the face of the language 1 

Mr. McDonough: ·Yes. We will attempt to 
show that fro m all the surrounding circumstances 
at the time that he could not help but to give a 
one-quarter interest in the entire business to 
this Laure nce Murphy and Charles Gaskill. 

The Court: Well, of course, I am not decid -
ing, I am only asking - -

Mr. McDonough: Yes. 
The Court: -you in view of this language -
Mr. McDonough: The language, your Honor-
The Court: -in which he is quite specific 

when he say s, "bequeath my printing business 
and machiner y and plant and stock and trade, 
good will and fixtures.'' 

Mr. McDonough: Yes. I want to point out 
to your Honor that when he said ''printing'' 
business that the balance of the words are not 
words of limitation. He does not say '' consist -
ing of so and so'' but he says '' and these other 
things" and it follows directly the case that we 
have Coyle v. Donaldson. 

The Court: I will hear you. 
Mr. McDonough: On all fours with the case 

of Coyle v. Donaldson. 
The Court: I will hear your testimony. 
Mr. McDonough: Mr. Laurence Murphy. 

10 
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LAURENCE C. MURPHY, sworn for com-
plainant. 

Direct exawina ,tion by Mr. McDonough : 

Q. Mr. Murphy--

Mr. McDonough: With you r permission, 
Mr. Quigley, we win offer certifie d copies 
of the will . 

( Certified copy of the will marked Ex-
hibit C-1.) 

Mr. McDonough: I am offerin g in evi-
dence certified copy of the last will and 
t estament . 

(Paper already marked E xhibi t C-1.) 

Q. Mr. Murphy, you are the brot her of John 
Henry Murphy -- A. I am. 

Q. - the testator in this matte r. How long 
were you employed with him in his printing 
business? A . Since about 1909. 

Q. And what was your positio n in the busi-
ness? A. At what specific time? 

, Q. Well, within the last ten years. A. Office 
manager. 

Q. Did you have any voice in the management 
of the business? A . Yes . 

Q. Did you sign checks? A . Yes . 
Q. Did you receive, during Mr . Murp hy's life-

time, any share of the profits of the business1 
A. For-yes . 

Q . . And your--

The Court : Do you mean by way of 
bonuses, or what? 

The Witness : It was designated as a 
split of the profits at specifi c periods dur-
ing the year . 
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Q. And who else received a share of the 
profits? A. Mr. Gaskill. 

Q. And what was his proportion of that split? 
A. We were told it was 25 per cent. 

Q. Where did Mr. Murphy keep these bank 
accounts? A. The Union National Bank. 

Q. Any other bank? A. Prior to that it was 
in the National Newark & Essex. 

Q. And did you have power of attorney to 
draw checks on the account in the Union Na-
tional Bank? A. Yes. 

Q. And are these-is this the check book that 
was used? A. It is. 

Q. Designated as "H. Murphy, printer." 
Mr. Quigley: Just a moment, please. 

That speaks for itself, if the Court please, 
and the signature on the check is in evi-
dence "H. Murphy" not "H. Murphy, 
printer." I would like to have the record 
kept straight. 

The Witness: Right. 
The Court: Do you off er it? 
Mr. McDonough: I offer the book m 

evidence. 
The Court: Any objection? 
(No audible objection.) 
(Check book marked Exhibit C-2.) 

Q. Did Mr. Murphy keep a separate account 
in this same bank for his own personal business? 
A. He did. 

Q. And how was that account designated? A. 
"H. Murphy, special." 

Q. And did he draw any of his personal checks 

10 
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Q. On account of the printing business. 

The Court: Marked what 1 
Mr. McDonough: Marked C-2. 
The Court: Did he 1 
The Witness: No. 

Q. Did he1 

Mr. Quigley: Pardon me. I didn't get 
the answer to that. 

The Witness: No. 
Mr. Quigley : The answe r was he did 

not draw any personal checks on the print-
ing account. 

The ,V-itness: On the print ing account. 

Q. Now, Mr. Murphy, did you work for a 
salary1 Did you receive a salary 1 A. I did. 

Q. And what was your salary each week for 
the past ten years 1 A. It varied according to 
the rate of the union wage. 

Q. But it was a union scale of wages i A. 
Right. 

Q. Now, I show you these three checks. Can 
you identify those checks as-can you identify 
those checks 1 A. I do. 

Q. And what are they1 A. Sp lits on the 
profits. 

Q. Were there more splits than just those 
three 1 A. Yes. 

Q. And when was it the custom to receive 
these splits 1 A. Semi-annually . Around the 
first - the end of the year and the first of July. 

Q. And have you been able to procure any 
more of the cancelled vouchers than these which 
I have presented 1 A. No. 
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Mr. Quigley: All drawn to his order. 
Mr. McDonough: All drawn to his order 

and endorsed by him. 
Mr. Quigley: All drawn to his order 

and endorsed by him. 
Mr. McDonough: I will offer these 10 

checks. 
(Three checks marked as Exhibit C-3.) 

Q. Now, Mr. Murphy, you know Mr. Henry A. 
Murphy? A. I do. 

Q. And he is the son of Henry Murphy f A. 
He is. 

Q. And is he employed at the printing estab-
lishmenU A. At the present time f 

Q. Yes. A. He is the president of the com- 20 
pany. 

Q. And how long has he been employed there? 
A. I should say for the last ten or eleven years. 

Q. And has he ever had any part in the execu-
tive management of the business? A. Meaning 
when1 

Q. At any time. A. Since his father's death, 
yes. 

Q. Prior to the time of his father's death. 
A. No. 30 

Q. What is his position at the plant at the 
present time? A. He is the president of the 
company. 

Q. What are his duties as president of the 
company, as far as the operation of the business 
is concerned? A. It is rather a general scope. 
He works inside and he works outside and takes 
care of things as they come up. 

Q. Prior to the time of his father's death 
what were his duties at the shop f A. Com-
positor, actually, registered apprentice. 

40 
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Q. In 1926 was he employed at the shop 1 A. 
19261 

Q. Yes. A. Yes, I think he was. 
Q. How old was he at the time 1 A. About 19. 

Mr. McDonough: That is all. 

Cross examination by Mr.. Quigle y,: 

Q. You say you were always pai d the regular 
scale of union wages 1 A. I beg you r pardon 1 

Q. You say during your employm ent you were 
always paid the regular scale of union wages 1 
A. I would like to understand it more definitely. 

Q. You testified, a few moment s ago, that 
while you were employed there you received the 
regular scale of union wages. A . Yes. 

Q. I am just asking you if that is so. A. I did. 
Q. You did, eh. In making cont racts for this 

business, in which you were employed by your 
brother, could you say ''No'' to th e making of 
any contract 1 A. I could express my opinion on 
it. Whether my opinion carried or not was up 
to the consensus of opinion. 

Q. It was up to him, wasn't it, Ha rry Murphy, 
the decedent, as to whether or not he would make 
the contract 1 Isn't that righU A. On some 
things, no. 

Q. For instance, what couldn't he make a con-
tract on 1 A. Well, he could make a contract on 
anything. 

Q. Yes. And he fixed the wages, didn't he 1 
A. No. 

Q. Who did 1 A. The typographic al union set 
the wages. 

Q. Through the union f A. Through the union. 
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Q. Now, th is word ''printer'' that you said 
this account was in the name of "Harry Murphy, 
printer.'' A. No. 

Q. That is not so, is it? How was that account 
in the Union National Bank? A. The account -
wait a minute -I wish to correct the statement, lO 
the account, the check is designated, "H. Murphy, 
printer''; the account is in the name of '' H. 
Murphy." 

Q. The account was "H. Murphy" and not "H. 
Murphy, prin ter"? A. It is designated on the 
check as "H. Murphy, printer," the name of the 
book is ''H. Murp hy.'' 

Q. That is the signature, but the word 
"printer" is no part of the signature. A. No. 

Q. And if the word "printer" was not on that 20 
check, it would be honored just the same 
wouldn't it? A. It would be honored. Any 
check with my signature or "H. Murphy" signa-
ture on tha t account would be honored. 

Q. Whether it had the word "printer" on it 
or not? A. Right. 

Q. So tha t "pr inter" was no part of the ac-
count, was it? A. It was no part of that bank 
account, no. 

Q. The business when the decedent died in · 30 
1933, it was taken over by you and Mr. Gaskill 
and young Mr. Murphy. Isn't that right? A. 
That is rig ht. 

Q. And you formed a corporation known as 
"H. Murphy, printer." A. That is right. 

Q. Since then you have been running the busi-
ness very much the same as you had before the 
death of the testator. A. Right. 

Q. Is that so? A. Right. 
Q. And have you put any new money in for ' /.~O 

yourself? A. Yes. Invested in the business. I 
invested what was necessary at the ' start of the 
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business to furnish notes to keep th e business 
going, which we did. 

Q. How much 1 How much did you put in? 

The Court: Is this since the death? 
Mr. Quigley: Since the death, your 

Honor. 
The Court: How is that mate rial? 
Mr. Quigley: The Coyle ca~e, which 

has been referred to by coun sel, makes a 
point of the fact that the people to whom 
this business was left d1d not have money 
enough to carry it on, and for that reason 
the bank appropriated the substance of 
the business. 

I want to show that particul ar phase of 
the Donaldson case does not appl y here. 

The Court: You mean, the y have been 
able to borrow money? · 

Mr. Quigley: No. I mean that this gen-
tleman, Gaskill, and young Mr. Murphy 
have contributed between them $2,000 to 
the carrying on of the busines s. in the last 
sixteen months. 

The Court: I have not read the Donald-
son case, but it does not hold what you 
say, does, it that --

Mr. Quigley: That was one of the argu-
ments that was used in the dispo sition of 
the case . 

The Court: That the person who got 
the business did not have any money--

Mr. Quigley: Yes, if your Hon or please. 
Mr. McDonough: I--
The Court: -the only thing that I can 

. see-see if I am right or not, I have not 
read the case--

Mr. Quigley: The--
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The Court: -it may be that the Don-
aldson case said something about it being 
unre asona ble to suppose that they would 
be given the business without some capital 
to run it. 

Mr. Quigley: And the reason for that 
was--

The Court : I can see, of course, how 
that might be. 

Mr. Quigley: The reason for that was 
a drun kard and a dissolute son who could 
not be kept away from liquor and could 
not be trusted with any money. 

The Court : Well, we will try this case. 
Mr. Quigley: Yes. 

Q. How much money, Mr. Murphy, did you 
put into the new business since you took it over 
in January -in August, 19331 A. $500. 

Q. $500. How much did Mr. Gaskill put in 1 
A. $500. 

Q. How much did young Mr. Murphy put in 1 

Mr. McDonough : I think this is imma -
ter ial, your Honor. 

Mr. Quigley: You have got two-thirds 
of it in now. 

The Court ·: I will hear it. 

Q. How much did young Mr. Murphy put in 1 
A. $1,000. 

Q. That is $2,000 altogethed A. That is right. 
Q. Do you know what the bank account, today, 

. of the new busin ess is, the balance 1 A. The bal-
ance, it should be approximately $3,500. 

Q. Yes. So that this $2,000 is still in the bank. 
Is that righ t 1 A. Yes. 
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Q. Did you testify under direct tes timony that 
your brother did not use this account for the 
payment of personal -- A. I did . 

Q. -debts? Didn't you just testify those three 
checks you got were personals? 

Mr. McDonough: No, he did not. 

A. I testified that they were splits of profits of 
the printing business. 

Q. To you? Isn't it a fact that your brother 
paid the taxes on this house in Maple wood out of 
this account? A. Not that I know of. 

Q. Didn't he pay building and loan accounts 
out of this thing? 

The Court: Out of what th ing? 

Q. Out of this book, this firm account that I 
am talking about. 

The Court : Business account ? 
Mr. Quigley: What they call the busi-

ness account. 

Q. Will you look at these checks- You sa~· 
you had a power of attorney on th is account-

30 and see if they went through that account. 

40 

The Court : I think you want to be 
more specific. "Through that account" 
doesn't mean anything to me. 

Q. Through the account '' H. Murphy' ' in the 
Union National Bank. 

The Court: And "H. Murph y, printer"? 
Mr. Quigley: No, there wa s no account 

"H. Murphy, printer." At th e top of the 
check they had the word " H. Murphy" 
and then "printer" but down below it was 
"H. Murphy" and no "p r inte r." 
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The Court : Well, can you answer the 
question? 

The Witness: I have never seen these 
checks before. 

Q. The question was, were those checks put 
through that account as part of the account? A. 
I cannot sta te that they were put through that 
specific account. 

Q. Doesn't the check tell you so? A. The check 
is signed "H. Murphy." This may be on the 
special account as far as I know. It is not on 
the business ban k account check. 

Q. "H. Murphy, special" would be signed "H. 
Murphy, special" wouldn't it? A. It should be. 

10 

The Court : Mark the check for iden- 29 
tification. 

Mr. Quigley: That whole bundle, your 
Honor. 

The Cour t: Mark it as one exhibit . 
(Bun dle of checks marked D 1 for Iden-

tification.) 

Q. In 1929 did you borrow from your brother 
the sum of $5,000? A. I did. 

Q. Did he draw the money out of this account? 
A. He drew it from the commercial account, from 
the busines s account. 

The Cour t: From which account? There 
are two accounts. 

Q. From which Murphy account, the one you 
are referri ng to as "printer"? Is that the ac-
count he dre w that $5,000 from? A. That is the 

30 

account he drew it from. 40 
Q. And he loaned it to you and you gave him 

a note in paymen t of it? A. That is right. 
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Q. Was that personally to your brot her or to 
the business 1 A. At the time I receive d the loan 
I thought it was a loan from the business. 

Q. But it was signed by your broth er. A. It 
was signed by my brother. 

10 Q. Yes. Now, this power of attorn ey which 
you had in this account was given to you as a 
matter of convenience to him, wasn't it? A. 
That is right. 

Q. This 25 per cent. you spoke about, where 
did you get that amount fixed in your mind from? 
A. I was told by my brother that that was what 
it was. 

Q. Did you ever check up on anythi ng on the 
checks 1 A. No. 

20 Q. To find out whether that was so or not¥ 

30 

40 

A. I had implicit faith in what he said. 
Q. It was just such an amount he. determined 

to give you and Gaskill. A. And state d it was 
25 per cent. of the profits. 

Mr. Quigley: Of course, the statement 
that he made should not be allowed in. 

Q. You say you went to work for your brother 
in 1909, Mr. Murphy1 A. That is right . 

Q. And when did you quit after 19091 A. At 
the. time of the war I was away from- from three 
to four years. I returned in 1922. 

Q. You have been there continuo usly since 
19221 A. That is right. 

Q. Drawing wages and bonuses in accordance 
with your statement f A. Not bonuses. Splits of 
the profits. 

Mr. McDonough : Nothing said a bout 
bonuses. 

The Witness: Nothing was said about 
bonuses. 
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Redirect exam in,ation by JJ!l r. JJ!l cDonough: 

Q. Mr. Mur phy, is the $2,000 that was con-
tributed to this new corporation, formed after 
your brot her's death, enough capital to advan-
tageously run the business 1 

Mr. Quigley: I object to that. That is 
too vagu e entirely. 

The Court: Read the question. 

Q. (Question read as follows: "Mr. Murphy, 
is the $2,000 that was contributed to this new 
corporation, formed after your brother's death, 
enough capita l to advantageously run the busi-
ness 1 ") 

The Court: What is the objection 1 
Mr. Quigley: I don't think it makes any 

differe nce. 
The Court: I will allow it. 

A. No. 

The Court: You brought it out. 
Mr. Quigley: All right. 

Q. At the time. of your brother's death was 
the machinery at the plant in good condition 1 
A. It was in workable condition, not in what you 
would call good condition. 

Q. Prior to your brother's death did he ever 
discuss with you the matter" of--

Mr. Quigley: Well, I object to "prior" 
if your Honor pleases. That is strictly a 
violation of the evidence act. 

The Court: Listen to the question, 
pleas e. 

10 

20, 

30 
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Mr. Quigley: It is a viol atio n of the 
evidence act. 

The Court : Do not answer the question. 
Go on. 

Q. Did he ever discuss with you th e matter of 
purchasing new machinery t A. Yes . 

Mr . Quigley: I object to tha t for the 
same. reason. 

The Court: I will allow it . It doesn't 
go to the issue. 

Q. And will you state - -

Mr. · McDonough: Merely for the pur -
pose of re butting the testim ony brought 
out in reference to this cap ital. 

Q. Will you state what the conversa tion was f 

The Court: Before you state that, you 
were asked, before, whether th e machinery 
was in good condition. You said you didn't 
know what he meant by th at . Now you 
are te.stifying your brother discussed with 
you the condition of the machin ery. ~ow, 
did you know or didn't you know 1 

The Witness: Now, wait a minute. 
Mr. McDonough: He said the ma-

chinery--
The Court : Please ! 
The Witness: I said, before, the ma-

chine.ry was in workable condit ion but not 
in good condition. I believe that was my 
answer, wasn't it f 

The Court: No. Your an swer was you 
didn't know what he meant by "good con-
dition.'' Do you know 1 You are a printer, 
aren't you f 
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The Wi tness: Yes, sir. I know what 
good condi tion is. 

The Cour t: I should think so. You are 
trying your case . before an old time 
printer. Go on. 

The Witnes s: Now, what is it you want 10 
to know1 

Q. I want to know the conversation had be-
tween your self and your brother in reference to 
the condition of the machinery - or with refer-
ence to the purc hase of new machinery. 

Mr. Quigley: I object to that as a viola-
tion of the Evidence Act, Section 4, they 
have no rig ht to testify to direct conversa -
tion with the deceased. 

The Cour t : It doesn't affect the issue, 
does it 1 How does it affect the issue 1 

Mr. Quigley: It simply affects the issue 
in this way, it allows testimony to come in 
on which we have no means of rebuttal be-
cause the man who had the conversation 
is not here. 

Mr. McDonough: Questions of that kind 
are admissible in a will case. 

The Cour t : '' Of that kind'' you say 1 
I think I will sustain the objection, Mr. 

McDonough. 
Mr. McDonough : That 1s all, Mr. 

Murphy. 
The Court : That is all. 

20 

30 

40 
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CHARLES S. GASKILL, JR., sworn for com-
plainant. 

Direct examination by Mr. McDonoug h: 

Q. Mr. Gaskill, you were employed by H. 
10 Murphy, printer-- A. Yes, sir. 

20 

Q. -prior to his death f And how long were 
you employed with him f A. About 34 years. 

Q. Did you ever work for anybod y else~ A. 
Not steadily. 

The Court: What differen ce does it 
make! 

Mr. McDonough: I want to show his 
long connection with him. 

T"he Court: He said he work ed 34 years 
with this man. 

Q. And when he started business did you con-
tribute any money to him t A. Not when he 
started business. 

Mr. Quigley: That is another trans-
action directly with the deceased, your 
Honor. 

30 Q. What was your business at the plant~ A. 
At the time of his death or right along! 

Q. At the time of his death. A. At the time 
of his death I was general superviso r , everything 
that came in it was up to me to get it out. 

Q. Did Mr. Murphy ever discuss with you mat-
ters concerning the management of the establish-
menU A. Yes, sir. 

Q. Did Mr. Murphy ever give you any interest 
40 in the profits of the business f A. Yes, sir. 

Mr. Quigley: That is a conclusion, I 
think, clearly. 
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The Court: Of course, your question 
intrepr ets what he gave. Let him say 
what it was. 

Q. What did Mr. Murphy give you 1 A. Why, 
Mr. Murphy gave me a quarter interest, as I lO 
understood it from his own statement. 

The Court : In the will 1 
The Witness: No, sir. 
The Court: Prior to his death 1 

The Witness: About nineteen--
The Court: Prior to his death 1 
The Witness: Yes, sir. 

Q. When did he start making these payments 20 
to you? A. About 1918. 

Q. And I show you these checks and ask you 
if you can identify the checks 1 Can you iden-
tify those? 

The Court: 
show you-I 
checks1 

How many are there? '' I 
show you' '-how many 

Mr. McDonough : There are five. 
The Court: '' I show you five checks.'' 

Q. Can you identify those checks? 
The Court: All you have to do is to 

say wheth er you can identify them. 
The Wit ness: Yes, sir. I was just look-

ing at them. 

Q. And what do they represent 1 A. They rep-
resented a quar ter interest in the business, of 

30 

the profits of the business. 40 
Mr. McDonough: Any objection f 
Mr. Quigley: No objection. 
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Mr. McDonough: I offer these checks 
in evidence. 

The Court: Five checks to be marked 
as one exhibit. 

(Five checks marked Exhibit C-4.) 

Q. Were there more payments than these five 
represented by these checks? A. Yes, sir. 

Q. About how often did you receive these pay-
ments 1 A. They generally happened about twice 
a year. 

Q. And were they in addition to a weekly 
salary? A. Yes, sir. 

Q. What salary did you receive ? A. I re-
ceived, before Mr. Murphy's death, $71 a week. 

Q. After Mr. Murphy's death, you contributed 
some capital to the carrying on of the business7 
A. Yes, sir. 

Q. And in your mind was the capital con-
tributed to the business sufficient to advantage-
ously carry it on? A. No, sir, but it was the 
best I could do. 

The Court : Why not? Had you gone 
behind? 

The Witness: Well, no. The only rea-
son I went ahead was because I don't 
draw the same salary that I used to draw, 
I took a cut in my salary and-to keep the 
business agoing. 

The Court : To keep the business 
"agoing" or to accumulate capital, which 7 

The Witness: To keep the business 
agoing, that was my intention, because I 
worked over the shops and everything, 
that I wanted to keep the place open and 
kept it open. I had to go out and borrow 
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on a life insurance policy to get the money 
to put into this business. 

The Court: That is not the question. 
You say you took a cut in salary in 
order to--

The Witness: Keep the business--
The Court: Wait a minute. 
The Witness: Yes, sir. 
The Court: Would it be that the busi -

ness would not go on if you did not take 
a cuU 

The Witness: Why, I was afraid it 
would not, yes. 

The Court: What is the fact now that 
it ha s been running 1 Have your fears 

.10 

been dispelled 1 20 
The Witness: No, sir. No, sir. I still 

take the cut now. 
The Court: How much of a cuU 
The Witness: It amounts to $17 a 

week. 
The Court: Instead of $71 a week you 

take now--
The Witness : $53. 
The Court : - $53. 
The Witness: Yes. 30 
The Court : And the $17 a week has 

kept the business going 1 
The Witness: No, sir, but it helped 

accumulate a little capital. 
The Court: That is what I asked you 

befor e. 
The Witness : Yes, sir. 
The Court: That is what you denied. 

So it was to accumulate capital. 
The Witness: To accumulate some 

money. 
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The Court: Exactly. 
The Witness: Yes, sir . 
The Court: Capital in th e bank. 
The -Witness: I didn't quit e understand 

it in that way. 
10 The Court : All right. Go on. 

Q. Mr. Gaskill, are you familiar with the bank 
account that Mr. Henry Murphy had prior to 
his death f A. Well, I knew he had numerous 
bank accounts, but I was not - -

Q. Were you familiar with the bank account 
that he used for the business f A. Yes, sir. 

Q. And do you know whether or not he used 
an account in the Union Nation al Bank upon 

,20 which he drew on checks labelled "H. Murphy, 
printer'' to be the business account f A. Well, 
that is what I always understood , yes. 

Q. And do you know whether or not he car-
ried another account in that bank f A. I knew 
he carried savings accounts . 

Q. Do you know whether he carr ied an account 
labelled "H. Murphy, special" f A. Not until 
after he died I didn't know about that. 

Q. Do you know whether or not he used the 
, 30 account upon which he drew against a check 

labelled "H. Murphy, printer" for his personal 
business f A. Well, whenever I paid his build-
ing and loan, he would give me a check out of 
the W eequahic Bank or Iron bound Trust or 
some other bank, and I can reme mber one con-
versation that I had with--

·40 

Mr. Quigley: Just a moment. Pardon 
me. 

Mr. McDonough: There is an objection 
to my question, your Hono r. 
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( Question and answer read as follows : 
'' Do you know whether he used the ac-
count upon which he drew against a check 
labelled 'H. Murphy, printer' for his per-
sonal business f Answer: Well, when-
ever I paid . his building and loan, he would lO 
give me a check out of the W eequahic 
Bank or Ironbound Trust or some other 
bank, and I can remember one conversa-
tion that I had with--") 

The Court: You mean with the de-
ceased--

The Witne ss : No. With Laurence and 
the three of us at the time. 

The Court: With the deceased. 
The Witne ss: Yes, sir, with the de- 20 

ceased. 
The Cour t: Well, that won't be per-

mitted. 

Q. You know Henry A. S. Murphy, the son 
of the testatorf A. Yes, sir. 

Q. And he is employed at the printing estab -
lishment~ A. He is the president. 

Q. How long has he been there f A. That I 
couldn't answer truthfully because I couldn't 
remember whether it is ten years or seven years 
-I never paid much attention to it. 

Q. Prior to the time of Mr. Murphy's death, 
what were his duties at the plant~ A. He per-
formed the duti es of a compositor, he was a 
registered appre ntice in the union at the time . 

Q. Did he have any part to do with the acts 
of management of the business f A. No, sir. 

Q. What was the condition of the machinery 
at the plant at the time of Mr. Murphy's death 1 

30 

40 
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A. The machinery was workable. It was in fair 
condition. 

Q. Was it necessary to replace any of the 
machinery 1 A. Well, we should repl ace it, but 
business has been bad and we neve r- we can get 
along with what we have got. 

Mr. McDonough: That is all. 

Cross exam .ination by Mr. Quigley : 

Q. You say you can get along with the ma-
chinery as it is 1 

The Court : That is what he said. 

A. Yes, sir. 
20 Q. You say you are taking a cut in your 

30 

wages, Mr. Gaskill 1 A. Yes. 
Q. And it used to be $711 A. Yes, sir. 
Q. How much did you get last week ~ A. Last 

week I got $70. 
Q. How much did you get the week before1 

A. $70. 

Mr. Quigley: That is all . 
The Court: Call your next. 
Mr. Quigley: That is all. 
Mr. McDonough: That is all. Mrs. 

Gaskill. 

ROSAMOND GASKILL, sworn for com-
plainant. 

Direct examination by Mr. McDonough: 
Q. Mrs. Gaskill, you are the wife of Mr. 

40 Charles Gaskill, who was just on the witness 
stand 1 A. Yes, sir. 
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Q. And do you know Mr. John Henry Murphyf 
A. Yes, sir. 

Q. And did you have any conversation with 
Mr. Murphy in reference to your husband's con-
nection with the business f A. Many years ago-

Q. Ju st a minut e. 

Mr. Quigley: I want to object to that, 
if your Honor please. 

The Court: With the deceased f 
Mr. McDonough: With the deceased, 

but it has a direct bearing on the am-
biguity of the will. 

Mr. Quigley: The man is not here to 
contra dict it. It should not be allowed. 

The Cour t: In what way? 
Mr. McDonough: To prove that. the pro -

portio ns in which he divided the estate on 
his death are the same proportions in 
which he always considered these men 
durin g his lifetime. 

The Cour t : I think it violates the rule. 
Mr. McDonough: I will withdraw the 

witness. I will take an exception. 
The Cour t : You may have an objection. 
Mr. Quigl ey: That is all. 
The Witne ss : Dismissed f 
Mr. Quigley : That is all. 
The Cour t: You may have an objection. 
Mr. McDonough : What is thaU 
The Court: You may have an objection. 
Mr. McDonough: That is all. I have a 

witness here to prove the account at the 
bank. 

Mr. Quigley : I will admit he had an H. 
Murphy account, the one they have been 
talking abou t as a printer's account, and 
the other--

10 
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40 
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Mr. McDonough: Will you go so far as 
to say that the account labelled "H. 
Murphy" at the Union Natio nal Bank was 
the account upon which he used this check 
book, and which the checks are designated 
"H. Murphy, printer" 1 

The Court : Well, they speak for them-
selvBs, don't theyt They ar e on that bank1 

Mr. McDonough: They ar e on that bank, 
yes, sir . 

Mr. Quigley: And the Union National 
Bank, '' H. Murphy, printe r'' but the ac-
count is "H. Murphy." 

Mr. M:cDonough: Yes. The check on its 
face is "H. Murphy, printe r," but the sig-
nature is "H. Murphy, " only. In the 
other bank you admit ther e is an account 
"H. Murphy, speciaB" 

Mr. Quigley: In the same bank? 
The . Court : In the same bank. All right. 
Mr. McDonough: Yes. That is all. 
Mr. Quigley: Mr. Dunkel, take tlie 

stand. 
Mr. McDonough: I might say, your 

Honor, that I subpoenaed the executors of 
the estate. Mr. Quigley agr ees to put him 
on to prove certain facts we want to get 
at in reference to the estat e. 

Mr. Quigley: Mrs. Murp hy won't go on 
the stand. Mr. Murphy will go on the 
stand. 

Mr. McDonough : All ri ght, as long as 
he goes on. 
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·wrLLIAM DUNKEL, sworn for defendant. 

Direct examination by Mr. Quigley: 
Q. l\fr. Dunke l, what is your business? A. I 

am cashier of the Union National Bank in N€w-
ark. 

Q. You knew the decedent John Henry Mur-
phy 1 A. I did. 

Q. And you know about his account in that 
bank1 A. Not-in a general way just in an ordi-
nary way that would affect his relations with the 
bank. 

Q. Do you know how many accounts he, had 
there1 A. He had two accounts. 

Q. And what were they? A. One was called 
the "H. Murp hy;" the other was "H. Murphy, 
special.'' 

Q. I see. Do you know what the balance in 
that account was on August the - on July 17, 
19261 

The Witne ss: In which account? 
Mr. Quigle y: "H. Murphy . " 
The Witnes s: An account "H. Murphy" 

in the checking department, the balance 

10 

was $2150.11 and in the savings account- 30 

Q. We are not interested m that. Now, on 
these checks--

The Court: What was in the special 
account? 

The Witne ss: I haven't th€ balance in 
the special account. 

Mr. Quigley: They don't-there is no 
dispute about that-- 40 

The Court: Go on. Go on. Go on . 
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Mr. Quigley: - special account. 
The Court : Go on. 

Q. Now, you have just looked through this 
bundle of checks, Mr. Dunkel. A . Yes, sir. 

Q. Did all of those checks wash through this 
account of "H. Murphy" in the Union National 
Bank 1 A. They did. 

Q. They did. Do you know wheth er they ever 
looked for the word ''printer'' on these checks 
in order to pay them 1 A. No, it was not a part 
of the account at all. 

Q. Not a part of the account. Do you know 
what the balance in that account was on August 
9, 19331 A. May I have the date, again 1 

Q. August 9, 1933. A. The balanc e at that 
time was $13,526.44. 

Q. How well did you know Mr. Murphy1 A. 
Why, I knew him since the inception or opening 
of the bank, both as a depositor and as a direc-
tor. 

Q. He was a director of the Union National 
Bank 1 A. He was. 

Q. And on the board with you for a good many 
years. A. That is true. 

Q. What kind of a business man was he1 A. 
I always found him to be very capable in the 
management of his business and affai rs. 

The Court: Well, you have not yet said 
how many years that acquaintance cov-
ered. 

The Witness : Ten years. 
Mr. Quigley: That is all. 
Mr. McDonough: No question s. 
The Court : Call your next . 
Mr. Quigley: Mr. Murphy. 
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HARRY F. MURPHY, sworn for defendant. 

Direct examinatio11A by Mr. Quigley :. 

Q. You are the son of John Henry Murphy, 
the decedent? A. I am. 

Q. How long did you work with him 1 A. I clO 
have been working in the plants since 1926. Prior 
to that I worked for part time in the neighbor-
hood of 1921 and 1922. 

Q. Do you know anything about his bank ac-
counts~ A. I am familiar with them. 

Q. At the time of his death, how many check -
ing accounts did he have~ A. He had six check-
ing accounts. 

Q. How many savings accounts~ A. Fifteen. 
Q. Who ra n that business down there while (~_0 

your father was alive~ A. Father was answer-
able to no one for his actions, although he 
did-

The Court: No. You are not asked that, 
now. 

The Witness: Father ran the business. 
The Cour t : Please. . If you will confine 

yourse lf · to the question that is put to 
you-- (3-0 

The Witness: Father ran the business. 
The Cour t: .:_you will do very well. 

Q. He ran the business without subjecting him -
self to the crit icism of anybo9-y. Is that it~ A. 
That is it. 

Mr. McDonough: . Well, now, your 
Hon or- - · 

The Court: Well--
Mr . McDonough: The question 'is--

('40 
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Q. Was there anybody but your father who 
had any final say in the managem ent or conduct 
of the business 1 A. No. 

Q. And what kind of work did your father do 
himseln A. Father had a card in the typo-
graphical union. He solicited work, he could set 
type, he could thread the press and, if necessary, 
he went out to collect the bills . 

Q. Did he do any proof reading 1 A. He did 
that. 

Q. Did you, under my direction, make an anal-
ysis of the checks on this '' H. Murph y'' account 
in the Un ion National Bank for the purpose of 
determining how many checks ha d been used for 
the personal use of your father and how many 
had been used for business purposes 1 A. I did. 

Q. Can you tell us what the re sult of that 
analysis was (handing witness pape r ) 1 

The Court: Sit down. 
The Witness : In the year 1930 there 

were 95 personal checks draw n, and there 
is no business checks avai lable to check 
against that. In 1931 ther e were 178 
checks of a personal natu re in the amount 
of 25- -

Mr. McDonough: - I object to this evi-
dence, your Honor. It. is not the best 
evidence. 

The Court : It is not the best evidence, 
that is true. 

Mr. Quigley: We have the checks here 
to submit.- - . . .. . , 

The Court: Submit the checks, submit 
the - checks _ ow. Th~y are the best evi-
dence. 
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Mr. Quigley: Then I offer these checks 
in evidenc e as being the result of that 
analy sis, but I do not see how the court is 
going to get the total of them. 

The Cour t : Which checks? 
Mr. Quigley: The checks referred to m lO 

the testim ony. 
The Cour t: Have they been marked for 

identification? 
Mr. Quigley: They have been marked .' 
The Court: You offer D-1 for Identifica-

tion in evidence? 
Mr. Quigley: Yes, I am offering D-1 as 

proof that this account was used for his 
personal use. 

The Cour t: All right. 20 
(Bund le of checks previously marked 

D-1 for Identification now marked Exhibit 
D-1.) 

The Court : Next question. 
Mr. Quigley: That is all. 
The Cour t: Cross examine. 

Cross examina tion by Mr. McDonou ,gh: 

Q. Mr. Murphy, how old were you in 1926? 
A. I was coming on 19. I was 19 September of 
that year. 

Q. And tha t was the first year that you took 
up your employment with your father? A. No, 
it was not. 

Q. Well, didn' t you say that in 1926 you first 
became associated with him? A. In 1926 I tried 
to work in the composing room and later regis-
tered as an apprenti ce in the typographical 
union. Lf 

Q. Now, when you took p employment with 
your father what did you to? What was your 

30 

40 
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duty at the plant? A. My duty was to learn th8 
composition end of the business . 

Q. And how many years did you spend at 
that? A. I 8tarted in 1926 and I got the union 
card in January of this year. 

Q. And that incident dated your working in 
the shop? A. That did. 

Q. Did you have anything to do with the ex-
ecutive management of the business during these 
years? A. No. 

Q. Well, your duty was in the shop in the com-
positing room? A. Not 100 per cent . confined to 
the composing room. 

Q. "'\-Vell, you didn't--

The Court: You are avoid ing the ques-
tion. It does not refer at all to your power 
of locomotion. I suppose you could walk 
all over the place if you wante d to. Now, 
you are an intelligent youn g man. Read 
that question to him, again . 

Q. ( Question read as follows: "Well, yom 
duty was in the shop in the composin g room~") 

The Court : Is that so? 
The Witness : Yes. 
The Court: That is where your duty 

was. If you were in the place , I suppose 
you could walk all over it. Is that what 
you mean? 

The Witness: No. I made deliveries and 
ran errands for father. 

The Court: What else? 
The Witness: Proof read during that 

time which was part of the ap prenticeship. 
The Court : All right. An d then you 

can say that. 
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Harr y _F. Murphy, cross 

Q. Did you ever make a practice of keeping 
the books for him 1 A. In 1921, 1922 I did keep 
the books. 

Q. And you were how old at that time1 A. At 
that time I wa s 14, I believe. 

Q. And did you ever draw checks on the busi-
ness account for the payment of bills 1 A. I have 
drawn checks, but I didn't sign them. 

Q. And did you_ ever estimate the cost of any 
of the work at the plant1 A. No. 

The Cour t : What is all this leading to~ 
Mr. McDonough: I ;want to show, your 

Honor , tha t he had nothing to do with the 
executive management of the business, and 
that wit hout the assistance of these other 
two men this business could not have been 
run. 

The Cour t: I don't think he claimed he 
ran the executive end of the business. 

I believ e I denied that earlier. 
Mr. McDonough: He certainly identified 

a lot of checks here. 
The Cour t: Well, he might know about 

those. 

Q. Now, you are familiar with the bank ac-
count that your father left at the time of his 
death 1 A. I am. 

Q. How much cash money did he leave in the 
hank 1 A. In all the banks 1 

The Court: In all the banks. 
Mr. McDonough: Yes. 
The ·witness: It amounted to, roughly 

to nine ty thousand. 

Q. There was an account in the National New-
ark--

10 

20 
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Harry F. Murphy, cross 

Mr. McDonough: Strike out that other 
question. 

Q. What was the total inventori ed value of 
your father's estate .1 

Mr. Quigley: I don't think that makes 
a particle of difference. I only asked-

The Court: This is cross now. 
Mr. McDonough: I subpoen aed the ex-

ecutrix and I can put him back as my wit-
ness, of course, if I want to . 

The Court: Have you completed your 
cross examination 1 

Mr. Quigley: Go ahead, go ahead. It 
doesn't make any difference. Go ahead. 

The Court: I say, have you completed 
your cross examination 1 

Mr. McDonough: No, you r Honor. No, 
I have not. He said he was familiar with 
his father's bank accounts . I want to go 
into that. 

Q. Was there an account in the National New-
ark & Essex Bank 1 A. There was. 

Q. And how much did that amount to i A. I 
believe, around $2200. 

Q. And that was the checking accounU A. It 
was. 

Q. And was it the account used for the printing 
business 1 A. No, not at the presen t time. 

Q. It was a dormant account 1 A. That. I can't 
answer truthfully. 

Q. Now, Mr. Murphy, if you were in the com-
positing room serving your time as an appren-
tice, how is it that you know, or how do you know 
that your father was answerable to no one and 
he ran the business entirely himsel f. A. At the 
end of every year--
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Harr y F . Murphy, eross 

The Cour t: Well, now, let me under-
stand you. This injects a thought that has 
been injected heretofore. 

Is there any claim on the part of any-
body that Mr. Murphy did not own this 
business? 

Mr. McDonough : No . 
The Court : Then he was not answer-

able to anybo dy . 
Mr. McDonough: Except that he took 

these men into his confidence. 
The Court: Well, that is something 

else. 
Mr. McDonough: In the operation of 

the busines s. 

10 

The Court: He could give them all he 20' 
wanted to, I suppose, in his lifetime. That 
is before. That has nothing at all to do 
with the real matter in dispute. 

Q. Do you know whether or not your father 
took Laurence Murp hy and Charles Gaskill into 
his confidence in the operation of the business? 
A. He took counsel with them in the operation of 
the business. 

Q. Mr. Murp hy, how much business - what is 30: 
the total volume of business done at this-at the 
plant in any one year? A. In any one year I 
believe the tota l has gone up to $80,000. 

The Court: · Gross? 
The Witne ss : Gross sales . 
Mr. McDonough: That is all. 

Examined by Mr. Quigley: 

Q. Going through these checks that you went 40 
through, you checked each one of them and found 
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Israel M. Pogash, direct 

out that it went to some purpose other than the 
business. Is that true? A. That is true. 

Q. All of this bundle of checks? 

The Court : All of this bundle of checks 
marked D- -

Mr. Quigley: D-1, I think it is. 
The Court: Mark it D-1, so that I can 

have them identified. 
Mr. Quigley: Surely. That is all. 
The Court: Now, do you rest, Mr. Quig-

ley? 
Mr. Quigley: No. I hav e some other 

witnesses. 

ISRAEL M. POGASH, sworn for defendant. 

Direct examination. by Mr. QuigZey : 

Q. Mr. Pogash, did you make an analysis of 
the checks on this "H. Murphy" account in the 
Union National Bank for the purp ose of deter-
mining how much - how many of the checks had 
been used for personal use and how many had 
been used in connection with the business 1 A. 
I did, yes, sir. 

Q. And did you make an analysis of that kind 1 
A. Yes, sir. 

Q. Can you tell us the result of it 1 A. Yes. 
Q. And the period? A. I have it. 
Q. You have it? A. Why we analyzed the 

checks - I analyzed the checks for the year 1930 
and found - the checks of the Union National 
Bank and found that 95 checks were issued for 
personal use totalling $17,543.13 in dollars. Now 
the business checks for that period were not 
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Israe l M. Poga,sh, cross 

available. The year 1931 I found that 178 checks 
were used for per sonal, amounting to $25,853.57 
and 716 checks used for business purposes, total-
ling $60,594.08. The year 1932 there were 132 
checks used for personal purposes, totalling 
$20,808.55 and 652 checks used for business, total- 10 
ling $48,850.87. In 1933 from - to August 9 there 
were 70 checks used for personal account, total-
ling $5,277.83 and 372 checks used for the busi-
ness, totalling $34,374.91. 

Mr. Quigley: That is all. 

Cross examination by Mr. McDonough: 
Q. How long did you know Mr. Murphy1 A. 

Didn't know him at all. 
Q. How do you know these checks were per-

sonal, business or private 1. A. I had the ·assist-
ance of young Mr. Murphy in identi fying them. 

Q. He told you thaU . A. Yes, sir. 
Q. And you canno t- from your own knowledge 

-say that any of these checks that you have tes -
tified to as being personal were actually personal 1 
A. Yes, I can. 

Q. How can you 1 A. Well, just using my .own 
knowledge and information about business, a 
check to Mrs. Mur phy would . ordinarily be a per -
sonal check, it would n't be a business check. A 
check for taxe s-for his , home is a personal check, 
that is not a bus iness check. I mean, many of 
tl~em can be iden tified ·by that ·mean s·. · 

Q. But many of them cannot 1 A. Well, we 
won't--

Q. You know which account they went through 
at the bank 1 A. Oh, yes. 

Q. How do you know iH A. \Vhy~ I had the 
bank statement. 

2Q 
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Israel M. Po gash, cross 

Q. You have had the bank stateme nt to show¥ 
A. Yes. · 

Q. Did they go through the account marked 
"H. Murphy, speciaH" A. I could identify them 
if I had the , bank statetnents. I thin k they were 
just marked "H. Murphy." 

Q. You are not sure of thaU A. No, sir. I 
don't remember. 

Q. Do you know how many accounts Mr. Mur-
phy had at the Union National Bank 1 A. No, sir. 

Q. Did you analyze all of the business checks 
of Mr. Murphyf A. Yes, sir, in this Union 
National Bank account. 

Q. Did you have all of the checksf A. Yes, sir. 
Q. Are you sure you had them all 1 A. Well, 

we checked the checks against the bank state-
ments. 

Q. Did you look for some checks that were 
subpoenaed to be brought here to court today¥ 
A .. I looked' for no checks, no, sir. 

Q. You looked for the checks-di d you have 
the checks against the account of Mr. Murphy at 
the Union National Bank prior to Jul y 1st, 19301 
A. No, sir. I - in reading off the 1930 results I 
said there . we-re 95 personal checks totalling $17,-
543.13 and the busin~ss checks were not available. 

Q. They were not available 7 A. I read that, 
I mean in reading--

Q. You couldn't find them 7 A. No, sir. 

Mr. McDonough ·: That is all. 
Mt. Quigley: That is all. Mr. Baldwin. 
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Philip H. Baldwin, direct 

PHILIP H. BALDWIN, sworn for defendant. 

Direct examin ation by Mr. Quigley: 

Q. :Mr. Baldwin, what is your business? A. I 
am a publisher, of the Sunday Call, business 
manager and advertising manager. 10 

Q. You knew Harry Murphy, the decedent, 
John Henry Murphy? A. Since 18-1897 or 1898. 

Q. And what kind of a business man was he? 
A. One of the keenest business men I ever ran 
across. 

Q. Did you know him to be a proof reader? A. 
Everything that applied to the newspaper - to 
the news business and also to the newspaper 
business. 

:Mr. Quigley: That is all. 
l\Ir. McDonough: That is all. 
The Court: That is all. 
Mr. McDonough: I have no questions. 
The Court: No questions? 
Mr. McDonough: No questions. 
Mr. Quigley: Mr. Soemer. 

FRANK A. SOEMER, sworn for defendant. 

Direct examinati on by Mr. Quigley: 

Q. How long do you know John Henry Mur-
phy? A. About 26 years. 

Q. ·what kind of a business man was he? A. 
Well, I would say he was a very, very shrewd 
business man, very capable. 

Q. Was he on any boards of any kind? 

The Court: Will you introduce the wit" 
ness, please f 

20: 

40 



10 

20 

30 

40 

66 

Frank A. Soem .er, direct 

Mr. Quigley: He was introdu ced. 
The Court : I don't think he was. 
Read the beginning of the testimony. 

Read the direct testimony. 
(Direct testimony read as follows: 

''Question: How long do you know J olm 
Henry Murphy~ Answer: About 26 years. 
Question: What kind of a business man 
was he~ Answer : Well, I would say he 
was a very, very keen business man, very 
capable. Question: Was he on any boards 
of any kind~ ") 

The Court: See. He was not. 
What is your business 1 
The Witness: I am a salesman for 

William A. Greenberg Company. 
The Court: What business are they in¥ 
The Witness: Sash doors and trim. 

Q. Are you on any board-were you on any 
board that Mr. Murphy was on during his life-
time~ A. Building and loan board. 

Q. Do you know if he was a member of any 
other building and loan board except yours, the 
one you were on~ A. Well I knew that he was a 
member of othe.r building and loan boards. I 
don't know which. 

Mr. McDonough: I object to this as 
being immaterial. We admit the keen 
business ability of Mr. Murphy. 

The Court: It is admitted upon the 
record. All right. 

(Witness withdrawn.) 
Call your next. Do you rest 1 
Mr. Quigley : Y e.s. 
Mr. McDonough : Mr. Murphy will you 

take the stand again please 1 
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Har ry F. Murphy, direct 

HARRY F. MUR PHY, recalled. 

Examined by Mr. McDon.ough: · 

Q. Mr. Murphy, you testified to an account in 
the National Newark & Essex Bank. How much 
money was in that account at the time of your 
father's death? A. In the neighborhood of 
$2,000, a little more. 

Q. Do you know the exact amount? A. I don't 
know it offhand. We can give you that informa-
tion from-(w itne ss stops of his own accord). 

What account are you referring to now, please? 
Q. The checking account in the National New-

ark & Essex Bankin g Company. A. On August 
9, 1933, there was $2,319.26. 

Q. And the amount on deposit in the Union 
National Bank in th e name of "H. Murphy?" A. 
$13,049.59. 

Q. What was the total inventoried value of 
your father' s estate? A. In the neighborhood 
of $300,000. 

The Cour t: That is personal and real 1 
Mr. McDonough: Personal and real. 
The Witn ess: Personal and real, there 

is two ways to look at that, the Federal 
appraisa l or the State appraisal. 

Q. Well, the appraiser--

The Court: The State appraiser. 

Q. The apprai sal--

The Witn ess: The State appraisal 1s 
in the neighborhood of $300,000. 

Q. Just a minut e. Mr. Gaskill tBstified in the 
last two weeks tha t he had received $70 in pay . 

10 
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Har '.ry F. Murphy, cross 

How much had~ been rece iving up to the last 
two weeks 1 A. $53. 

Q. Yes. And if was just the last two weeks he 
got $701 A. That is right. 

Cross exam .ination by Mr. Quigley : 

Q. What repairs were made down at the shop 
smce your father's death 1 

The Court: Is that cro ss examination 1 
Mr. Quigley: All right . I won't press 

it. That is all . 
Mr. McDonough: That is all. 
The Court : Both side s rest 1 
Mr. McDonough: Yes. 
The Court : I would like the testimony 

in this case, gentlemen; I would like you 
to furnish an additional brief, additional 
only insofar as your arg uments might be 
concerned based upon the testimo ny. 

Send that to me in add ition to the briefs 
you have already sent me. The testimony 
will be written for my benefit. If you 
want a copy you can get it. I would like 
you also to give me a copy of the bill of 
complaint and copy of the memorandum 
before me--

Mr. Quigley: May I have those made1 
The Court: And the exhibits . 
Mr. Quigley: I only have one copy. 
The Court : Well, send for the original 

file then. 
Mr. McDonough: , Wh at is that1 
The Court : S.end for the original file 

and have it sent to me at Elizab eth . 
Mr. McDonough : I believe the original 

'file is here, your Honor . 
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Exhibit C-1 

The Court: No, Mr. Salmon says not. 
He could not find it. 

Mr. McDonough: Shall we have the 
original file 1 

The Court: y OU might inquire at the 
Sergeant -at -Arms office, and if it is not 10 
here, .see that I get it. 

Exhibit C-1 

IN THE NAME OF GOD, AMEN. 

I, JOHN HEN RY MURPHY, of the Township 
of Maplewood, County of Essex, State of New 
Jersey. 

Being of sound mind, memory and understand- 20 , 
ing, do make and publish this my last will and 
testament in manner following, that is to say: 

FrnsT :-I hereb y order and direct that all my 
just debts and funera l expenses be paid as soon 
after my death as conveniently can be done. 

SECOND :-I hereby give and bequeath my 
printing busines s and the machinery and plant 
and stock in trade, good will and :fixtures in the 
following mann er, that is to say :-A one-half 
interest in the same to my son, Henry A. F. 
Murphy, a one-quarter interest in the same to 
Charles L. Gaskill and the remaining one -quarter 
interest to Laurence 0. Murphy, to them, their 
executors, adminis trators and assigns forever. 

THIRD :-I hereby direct my executrix herein-
after named to expend Two hundred ( $200.00) 
Dollars for masses to be said for the repose of 
my soul. 

30 

40_ 
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FouRTH :- All the rest, residue and remainder 
of my Estate, whether real, personal or mixed 

' and wherever the same is situate, including all 
Building and Loan stock whether in the name of 
H. Murphy, Harry Murphy, Henry Murphy or 
John H. Murphy, to my wife, Mary E. Murphy, 
to her, her heirs and assigns forever. 

FIFTH :-I hereby nominate, constitute and a11-
point my said wife, Mary E. Murphy, executrix 
of this, my Last will and Testame nt giving and 
granting unto my said executrix, full power and 
lawful authority to mortgage, sell and convey or 
otherwise dispose of any and all real estate of 
which I may die seized and to make good and 
sufficient conveyances in law therefor. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal this 17th day of July, Nineteen 
hundred and twenty-six. 

JOHN HENRY MURPHY (L. S.) 

SIGNED, SEALED, PUBLISHED AND DECLARED, 
by the said testator, as and for his last 
will and testament in our presence who in 

30 his presence and at .his request and in the 
presence of each other have hereunt o sub-
scribed our names as witnesses. 

Joseph J. Quinn, 738 Broad St. Newark N. J. 
B. J. Cummings 738 Broad St Newark N. J. 

STATE OF NEW JERSEY 

EssEx CouNTY SuRROGATE 's CouRT 

40 I, ANDREW J. WHINERY, Surro gate of the 
County of Essex and Clerk of the Surrogate's 
Court of said County, do hereby certify the fore-
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Exh ibit C-2 

going to be a true copy of the last will and tes-
tament of J ohn Henr y Murphy ~ deceased, as the 
same was reg ularly pr oved and recorded in this 
office. 

W rTNEss MY HAND AND SEAL OF OFFICE, this 
Twenty-ninth day of Oc;tober , in the year of our 19 
Lord, one thousand nine hund r ed and thirty -four . 

ANDREW J. WHINERY 
(SEAL) Surrogate and Clerk. 

Exhibit M 'tr/, 
UNION · NA TIONAL BANK 

In Newar k, New Jersey 

No.- -- Newark, N. J. Jan 2 1932 

Pay to the 
order of David J. Sullivan $13 40/100 

Thirteen and 40 / 100 .... ................ . . ... ..... Dollars 
H MURPHY 

H. MURPHY 
PRINTER 

No. 1899 Newark, N. J. June 4 1932 

Pay to the 
order of Hayes Circ le Nat Bank $1000 00/100 

One Thousan d ..................................... :·, .Dollars 

UNION NATIONAL BANK 
in Newark, New Jer sey 

NEWARK, N. J . 

H. MURPHY 
H ·Murphy 
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Exhibit C-3 

H. MURPHY 
PRINTER 

No. 2265 Newark, N. J. Dec 22 1932 

10 Pay to the 
order of L C Murphy $1000 00/100 

20 

One Thousand ........................................ ...... Dollars 

UNION NATIONAL BANK 
in Newark, New Jersey 

NEWARK, N. J. 

H. MURPHY 

H Murphy 

H. MURPHY 
PRINTER 

No. 1906 Newark, N. J. June 8 1932 

Pay to the 
order of L C Murphy $1000 00/100 

One Thousand ....... . . ...................... Dollars 

H. MURPHY 

H Murphy 
:30 UNION NATIONAL BANK 

in Newark, New Jersey 
NEWARK, N. J. 

H.MURPHY 
PRINTER 

No. 1553 Newark , N. J. Dec. 23 1931 

Pay to the 
order of L C Murphy 

One Thousand ........................... . 

UNION NATIONAL BAN K 
in Newark, New Jersey 

NEWARK, N . J. 

$1000 00 /100 
................... Dollars 
H. MURPHY 

H Murphy 
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Exhibit C-4 

H.· MURPHY 
PRINTER 

Newark, N. J. Dec 21 1931 

Pay to the 10 
order of Char les G Gaskell $700 00/100 

Seven Hundred .............................................. Dollars 

UNION NATIONA L BANK 
in Newark, New Jersey 

NEWARK, N. J. 

H. MURPHY 

H Murphy 

UNION NATIONAL BANK 
In Newark, New Jersey 

No.--- Newark, N. J. June 20 1931 

Pay to the 
order of C G Gaskell $1500 00 /100 

Fifteen Hundred ............................................ Dollars 

H. MURPHY 

20 
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Stipulation 

( Filed April 26, 1935) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS 

Between 

LAURENCE C. MuRPHY, et als., 
C ompla .inants -Respondents, 

and 

MARY E. MuRPHY, et als., 
Def end:ants-A ppellants . 

On Appeal 

It is hereby stipulated and agreed by and be-
tween counsel for the respective parties in the 
above entitled cause, that instead of printing in 
the State of the Case all the checks which were 
offered in evidence on behalf of the defendants 
marked Exhibit D-1, there shall be printed one 
check on which the word "printer " appears, and 
one check printed on which the word "printer" 

30 does not appear; it being hereby agreed that 
said specimen checks shall take the place of the 
printing of all the checks offered in evidence as 
Exhibit D-1, and that the following checks shall 
be offered to wit: 

40 

UNION NATIONAL BANK 
in Newark New Jersey 

No ... ............ .. Newark, N. J. Jan. 2, 1932. 

Pay to the 
order of David J. Sullivan $13 40/ 100 

Thirteen and 40 /100 ...................................... Dollars 

H. MURPHY. 
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Stipulation 

H.MURPHY 
PRINTER 

No. 1899 Newark, N. J. June 4, 1932. 

Pay to the 
order of Hay es Circle Nat. Bank $1000 00/100 

One Thousand ................................................ Dollars 

UNION NATIONA L BANK 
in Newark, New Jersey 

NE WARK, N. J. 

H. MURPHY 

H. Murphy 

It being furth er stipulated and agreed that 

10 

said checks offer ed in evidence consisted of 79 20 
checks on which the word "printer" appears, 
and 390 checks on which the word ''printer'' does 
not appear. Thi s stipulation is not intended to 
agree that no other checks were drawn by de-
cedent on this account. 

And it is fur ther stipulated and agreed that 
Exhibit C-2, the check book, need not be printed 
as part of the Sta te of the Case . 

McD ONOUGH & McDONOUGH, 

Solicitors for and of Counsel with 
Complainants -Respondents. 

M. J. QUIGLEY, 

Solicit or for and of Counsel with 
Defendants-Appellants. 

30 

40 
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New Jersey Court of Errors and Appeals 

Between 
LAuRENC:E C. MURPHY and CHARLES 

L . GAS KILL, JR., 
Complain .ant s-Respondents, 

and 
MARY E. MURPHY, et als., 

Def endan ts -.Appellants . 

ON BIL L, 8C . 

ON APPEAL FROM 
THE COURT OF 

CHANCERY 

BRIEF OF DEFENDANTS -APPELLANTS 

Statement of Facts 

This is an app eal from a decree of the Court 
of Chancery, mad e on the advice of Honorable 
ALFRED A. STEIN, Vice Chancellor, in construing 
the second pa ragrap h of the will of John H . 
Murphy, late of E ssex County, N. J . 

Complainants-respon dents, Laurence C. Mur -
phy and Char les L. Gaskill, Jr ., two of the lega-
tees named in the will of John Henry Murphy , 
probated by the Surr ogate of Essex County 
August 30th, 1933, br ought their bill and prayed 
for a constru ction of the second paragraph con-
tained in the will, which reads as follows : 

"SECOND: I her eby give and bequeath my 
printing busine ss and the machinery and 
plant and stock in trade, good will and fix-
tures in the followi ng manner , that is to say ; 
a one-half inter est in the same to my son, 
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Henry .A. F. Mur phy, a one-quarter interest 
in the same to Charles L. Gaskill and the re-
maining one-quarter inte r est to Laurence C. 
Murphy, to them, their executors, adminis-
trators and assigns foreve r." 

Complainants-respondents all eged that under 
this bequest they are each entitl ed to a one-quar-
ter interest in the cash on depos it in the checking 
account hereinafter referred to and which was 
maintained in the Union Nation al Bank of New-
ark in the name of "H. Murphy ," and also in the 
bills receivable . 

The defendants -appellants , Mary E. Murphy, 
individually and as execut r ix, and the son, Henry 
.A. F . Murphy, contended that the money on de-
posit in the Union National Bank to the credit of 
the deceased, and the accounts receivable, are no 
part of the business and th at complainants are 
not entitled thereto under the will; that there was 
no business checking account ; that said account 
in the Union National Bank was the personal 
account of the deceased an d that complainants-
respondents are entitled only to a one-quarter 
interest each in the business, machinery and stock 
in trade, as well as in the good-will and fixtures. 

The testator maintained a bank account in the 
Union National Bank at Newark in the name of 
"H . Murphy," in which there was a balance to 
his credit at the time of his death amounting to 
$13,526.44 . 

The defendants -appellants contend that the 
money in said account was not intended to be 
given under this second par agraph of the will of 
John Henry Murphy, but was disposed of by the 
fourth or residuary parag raph in the said will, 
whe r e the decedent gave : 



'' All the r est, residue and remainder of 
my estate whether real, personal or mixed, 
and wher~ver the same is situate, including 
all building and loan stock, whether in the 
name of H. Murphy, Harry Murphy, Henry 
Murphy or John H. Murphy, to my wife, 
Mary E. Mur phy, to her heirs and assigns 
forever." 

and therefore belongs to the said Mary E. Mur-
phy, widow of the decedent. 

Point I 

Effect must be given to every part of the will, 
and the clearly expressed intention should not 
yield to a doubt ful construction. 

Words are to be used in their ordinary sig-
nification. 

The clear imp ort of the words must control. 
See: 

Sites v. Eldridge, 45 N. J. Eq. 632. 

In England, Re Kindalls Trust, 14 Beav. 608, 
611, the Court said : 

'' As a gener al rule I should consider that 
where a testa tor expresses that he gives to 
A everything he dies possessed of, and after-
ward enumera tes what it is that he intends 
to give, the bequest would be confined to the 
specific enumeration. The objection is, that 
if he intends to give everything, an enumera-
tion would be unnecessary, when the· first 
words are sufficient to amount to a re sidu-
ary bequest.'' 

Rawling s v. J enrnings, 13 Ves. 39 (1806) ; 
Newma.n v. NeW'rman, 26 Beav. 220 (1858). 
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· In the United States, it has been held, where 
there is a general bequest followe d by an enu-
meration, the enumeration governs. 

Clark v. Hyman, 12 N. C. 382. 

In re Creamer v. Harris, 90 Ohio St. 610, 106 
N. E. 967 (1814) : 

"It is a rule of presumptio n that when 
there is such an enumeratio n the testator 
intended only those things to pass. 'All 
words of the will are to be take n into view 
and not a part of them only; as every word 
is employed to develop the inte ntion of the 
testator and all of them taken in connection, 
exhibit a transcept of his mind ." 

The enumeration following a gener al bequest 
will be given effect even though it will cause the 
testator to die intestate as to part of his prop-
erty . 

.Appeal of Howe, 126 Pa. 233, 17 A. 588: 

"I do order that all my prope rty consist-
ing of Bonds, Mortgages, gro unds, rents, 
stocks and personal effects in the State of 
Pennsylvania be sold." 

The Court held that the real pro perty owned 
by the testator in Pennsylvania and not men-
tioned in the will does not pass, but vests in the 
heirs-at -law under the intestate laws . 

The Court: 

'' But in ascertaining such intention (Tes-
tator's) the words he has chosen mu~t be 
read accordin o· to their plain and ordmary o b . meaning, and the interpretat ion must e lil 
conformity with the meaning of the words 
rather than some supposed meaning of the 
testator." 
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If we retain all the words in this will and 
o·ive each their ordinary meaning, the legatee will 
;eceive the firm property limited and described 
by deceased. 

Point II 

The bank account in the Union National Bank, 
in the name of ' ' H. Murphy'' was his personal 
account and not a '' business account.'' 

This is evidenced by an analysis of the use of 
said account for about three years, which is as 
follows: 

ANALYSIS OF A CCOUNT OF HARRY MURPHY IN THE UNION 
NA TIONAL BANK OF NEWARK 

Personal Checks Business Checks 
Year No. Amount No. Amount 
1930 95 $17,543.13 Not available 
1931 178 25 ,853.57 716 60,594.08 
1932 132 20,808.55 652 48,850.87 
1933 to 

Aug. 9 70 5,277.83 372 34,374.91 

See testimony of Israel M. Pogash, pages 62 and 
63 of State of the Case. The average monthly 
balance on deposit in this account, from July 31, 
1930, to August 16, 1933, was $15,267.02. 

If the money in this account were found in the 
pocket of decedent, no question would arise. The 
presence of it in his personal bank account, '' H. 
l\Iurphy," is no different than if found in his 
pocket. 

That it was a personal account is shown by the 
fact that on the 7th day of December, 1929, a 
loan to Laurence Murphy, one of the complain-
ants-respondents, was made from said account, 
for which Laure nce Murphy gave his note, and 
Charles Gaskill, Jr., has repeatedly received 
bonus checks fr om said account. 
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It is also clearly shown to be a personal ac-
count by the fact that so great a part of it was 
used to pay taxes, water bills, bui lding and loan 
association accounts, dues, etc. 

The attention of the Court is res pectfully called 
to the testimony of Laurence C. Murphy, one of 
the complainant-respondents, which appears on 
page 35, line 1, of the State of the Case, and 
which is as follows : 

'' Q. Now, this word 'print er' that you said 
this account was in the na me of, 'Harry 
Murphy, printer.' A. No. 

"Q. That is not so, is iU How was that 
account in the Union Nation al Bank1 A. 
The account - wait a minute- I wish to cor-
rect the statement, the account , the check is 
designated, 'H. Murphy, pr inter'; the ac-
count is in the name of 'H . Murphy.' 

"Q. The account was 'H. Murphy' and 
not 'H. Murphy, printer'~ A. It is desig-
nated on the check as 'H . Murphy, printer,' 
the name of the book is 'H. Murphy.' 

'' Q. That is the signature, but the word 
'printer' is no part of the signature 1 A. 
No. 

'' Q. And if the word 'print er' was not on 
that check, it would be honored just the 
same, wouldn't it~ A. It would be honored. 
Any check with my signatu re or 'H. Mur-
phy' signature on that account would be hon-
ored. 

'' Q. Whether it had the word 'printer' on 
it or not~ A. Right. 

"Q. So that 'printer' was no part of the 
account, was it~ A. It was no part of that 
bank account, no.'' 

Attention is also called to the tes timony of Wil-
liam Dunkel, cashier of the Unio n National Bank 
in Newark, N. J., wherein the H. Murphy ac-
count was kept, as the same appe ars on page 54 
of the State of the Case, on line 7, as follows: 
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'' Q. Now, you have just looked through 
this bund le of checks, Mr. Dunkel. A. Yes, 
sir. 

'' Q. Did all of these checks wash through 
this account of 'H. Murphy' in the Union 
K ationa l Bank 1 A. They did. 

'' Q. They did. Do you know whether they 
ever looked for the word 'printer' on these 
checks in order to pay them 1 A. No, it was 
not a part of the account at all. 

'' Q. Not a part of the account. Do you 
know wha t the balance of that account was 
on August 9, 19331 A. May I have that date, 
again 1'' 

No claim is made that either of the complain-
ant-respon dents had any control of said account 
or that any accounting was ever made to them or 
either of them. 

That it was a personal account seems to be 
admitted by the fact that both complainants 
worked for deceden t and were paid union wages 
out of said account by decedent's checks. 

That one of the complainant -respondents 
(brother) had a power of attorney on said ac-
count was a mere matter of convenience, as ap-
pears from the testimony of said Laurence C. 
Murphy on page 40 of the State of the Case, line 
10, as follows : 

'' Q. Yes. Now, this power of attorney 
which you had in this account was given to 
you as a matter of convenience to him, 
wasn' t iU A. That is right." 

The attention of the Court is further directed 
to the statemen t contained in the opinion of the 
learned Vice Chancellor that: "the testator main-
tained a bank account in the Union National 
Bank at Newark , in the name of 'H. Murphy,' 
in which there was a balance to his credit at the 



time of his death amounting to $13,526.44. The 
checks used in withdrawing mon ey from the ac-
count bore on their face the words 'H. Murphy, 
Printer.' " The Court evidentl y is in e.rror on 
this point, as the stipulation which appears on 
page 75 of the printed State of the Case clearly 
shows that there were 390 checks offered in evi-
dence on which the word "printe r" does not ap-
pear and which were used on this account. And 
further, from the testimony in the case,, it clearly 
appears that the word "printe r" was no part of 
th is account and that the checks were honored 
by the bank without any question being raised 
whether or not the word "p rinter" appeared 
thereon, and the word "printer " was no part of 
the signature, nor of the name in which the ac-
count was kept. 

The learned Vice Chancello r, in his opinion, on 
page 19 of the State of the Case, cites: ".Analysis 
of the checks drawn on the account in the Union 
National Bank shows that in the year 1931 the 
deceased drew for his person al use 178 checks 
amounting to $25,853.57 and 716 checks, which 
were used distinctly for business purposes, total-
ing $60,594.08; in the year 1932 he drew 132 
checks for personal use, totalin g $20,808.55, as 
against 652 checks exclusively for business pur-
poses, totaling $48,850.87 . '' 

This analysis clearly shows that this was a 
personal bank account and not pure ly a business 
bank account, said analysis being more fully set 
out herein, and the conclusion of the learned 
Vice Chancellor, that said facts show it to be a 
business account, is clearly unwar ranted. 

The learned Vice Chancello r there fore erred in 
his opinion on page 20, line 16, wherein he says: 
'' Moreover, outstanding in aid of the determina-
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tion that the account 'H. Murphy, Printer,' was 
considered by the deceased as his business ac-
count is the fact that the complainant, Laurence 
C. 11urphy, who was the office manager, was in-
trusted the power of attorney to draw checks on 
this account." The designation of the account 
of "H. Murp hy, Printer," is inaccurate, as the 
account was "H. Murphy," and not "H. M ur-
phy, Printer ,'' and from the aforementioned tes-
timony of Laure nce C. Murphy, on page 40, line 
10, of the State of the Case, the power of attor-
ney was clearly declared to be a matter of con-
venience for the decedent. 

1. The compla inants had nothing to do with 
the profits . 

2. Nor with checking out the money except 
as a convenience to the decedent. 

3. Nor with the checking up or verification 
of said bank account. 

4. These matter s were all personal to dece-
dent. 

5. In the Coyle case, the decedent had ''John 
Coyle, Coal,'' printed on checks, thus 
identify ing the account with the coal busi-
ness. There is no such arrangement by 
tl1is decedent, but an entirely different 
course was followed so as to keep the ac-
count a pure ly personal one. It was the 
account of "H . Murphy." 

Point III 
The decedent' enumer ated specifically the thinoos 

which he desired should pass by the second par~-
graph of his will when he says: 

''.I hereby give and bequeath my printing 
busmess and the machinery and plant, and 
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stock in trade, good will and fixtures in the 
following manner," etc. 

In the case of Burroughs v. Jam ieson, 62 N. J. 
E. 651, the Court says: 

"This case says that 'whe re a gift by will 
is phrased in language which is clear and 
conclusive, expressing a singl e meaning 
without ambiguity, and not impos sible of ful~ 
fillmep.t, a court will not, unde r profession 
of construction, vary the expr essed intent of 
the testator by interpolatin g an additional 
condition.' Par. 2 of Syl. 651." 

Page 655. The Court said : 

"That the testator has himself plainly said 
what he intended. No Court, under profes-
sion of the construction of his will, should 
def eat his expressed purpose by interpolat-
ing an additional or varying condition." 

"\Vhen there is a clear enume ration of particu-
lars importing on their face to be designed as 
qualifications of a preceding genera l description, 
words of general devise must yield, and the 
maxim, "Falsa Demonstrationnon nocet,'' does 
not apply, but rather the maxim , "Ex praeceden-
tibus et consequentibus optima fiat interpretatio." 

Groscom v. Evans, 40 N. J. L. ( 402, 29 
Am. Rep. 251). 

For cases from other States, see 

49 Cent. Dig., ''Wills,'' pa r. 1266. 

When there is an enumeration of particulars 
which on their face purport to be designed as 
qualifications or restrictions of a preceding gen-
eral description, there the gener al description 
must yield to the particular descript ion. 
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Kan ouse v. Slockbower, 48 N. J. E. 42; 
reversed in 49 N. J. E. 592. 

Under the case of Evens v. Griscom, 42 N. J. 
Law 579, 36 Am. Rep. 542, and the cases cited 
by Chief Ju stice BEASLEY, there can be no ques-
tion that the testa tor intended to restrict the in-
terest bequeathed to the specific items mentioned 
by him. 

Point IV 

A gift by implica tion will only be adopted 
where the probab ility of such intention is so ap-
parent that the contrary cannot be supposed to 
exist. Post v. Hoover , 33 N. Y. 593. The proper 
rule to apply in this case is that laid down by 
V. C. VAN FLEET, Barnhart v. Barlow, 50 N. J. 
E. 133 (reversed on other grounds in 51 N. J. E. 
620), when he says: 

"A devise or bequest may arise from im-
plication but to justify the conclusion that a 
gift has been made in this way, the implica-
tion in favor of the gift must rest on a prob-
ability of an inte ntion so strong that an in-
tention contrary to that which is thus im-
puted to the testa tor cannot be supposed to 
have existed in his mind." 

Cites 
Denise v. Deni se, 37 N. J. E. 163-169; 
Bish op v. McClelland, 44 N. J. E. 450-

452. 

A construction in favor of a bequest by implica-
tion should never be adopted except in cases 
where, after a careful and ·full consideration of 
the whole will, the mind of the Judge is con-
vinced that the testator intended to make the be-
quest. 
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Denise v. Denise, S'llrpra, at page 170, 
citing . 

McCourt ,y's v. Leek, 14 N. J. E. 70; 
Holten ads. White, 23 N. J. L. 330; 
Harman v. Dickenson, 1 Bros . C. C. 91. 

Court of Chancery, in the case of Bishop v. 
McClelland, 44 N. J. E. 450, says, at the bottom 
of page 452 : 

'' A bequest may undoubtedl y arise from 
implication but to warrant the court in so 
declaring there must be someth ing more than 
conjecture to support those declarations. 
The implication must be a necessary one. 
The probability of an intent ion to make the 
gift implied must appear to be so strong, 
that an intention contrary to that which is 
imputed to the testator cannot be supposed 
to have existed in his mind." 

Citing 

Denise v. De'Ylrise, supra . 

The fundamental rule applicabl e to such a situ-
ation has been stated to he that courts, both in 
law and in equity, will construe words according 
to their strict and primary accept ation unless 
from the immediate context or from the inten-
tion of the parties apparent on the face of the 
instriime·nt the words appear to have been used 
in a different sense; or unless in their strict sense 
they are incapable of being carried into effect. 

Ordinarily, the Court will unders tand words 
used in their popular sense . 

Pollock C. B. Ma:llon v. May, 13 M. &. W. 
511; 

Hallowell v. Morrell, 1 Scott N. B. 309; 
M,a.rshall's Execido rs v. Hadley, 50 N. J. 

E. 547; 



13 

Stoiite v. Cook, 77 N. J . E. 153; 
Bennett v. Van Riper, 47 N. J. E. 563. 

A bequest of " my entire stock of groceries and 
business * * * together with all accounts, 
credits and debts due and owing me growing out 
of said business,' ' to the legatees absolutely, was 
held not to embra ce bank deposits, although they 
had arisen wholly from the business and being 
nothing in the will clearly indicating that the 
words ''use d'' wer e employed in a sense different 
from the ordinar y acceptation. 

Wya tt v. N orris (1910), 66 W. Va. 667, 
66 S. E . 1016. 

In Re Long, Island Loan <f T. Co., 92 App. Div. 
5, 87 N. Y. Supp. 318, it was held that an equal, 
undivided one-half of my share and interest in 
stock of goods in a certain store '' and in the good 
will of the general drug business therein con-
ducted,'' could not be construed as intent to 
carry debts to the firm at the testator's death. 

In Gries v. Colem an, 1 Woodward (Dec.) Pa. 
413, where the testa tor owned '' forge property,'' 
provided: "I give and devise my forge property 
* * * including the land, belonging to said 
forge * * \ said forge being called 'Heckler 
Forge' unto my par tner C. now living on said 
property,'' it was held that the will passed noth-
ing to the partner but the realty. 

In Johns on v. Goss , 128 Mass. 433, a bequest 
of: 

'' ½ of my intere st in lands and machinery 
and effects in the Sash & Blind Factory in 
U. 'was held not to pass any interest in a 
debt due from a corporation to the testator, 
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it being said that the langu age used did not 
evidence an intention to includ e the debt 
and that an independent bank account doe~ 
not pass wth bequest of a butchering busi-
ness.''' 

See 
Kass v. Kastleberg (1'900), 98 Va. 278, 

26 S. E. 377. 

In the Northrup Will Case, 89 N. Y. Supp. 319, 

it was held that the legatees could not claim bills 

receivable. 
r~rhe rule is : '' When certain thin gs named are 

followed by a phrase which need not, but may be 
construed to mean other things , it will be con-
fined to articles of the same gener al character 

as those enumerated.-'' 

In Re Saugage, L. R. A. 1917 D, page 429, in-

side column: 
The gift of the business, American Drug Store, 

was a legacy of a specific thing, an established 

drug store and contents and its appurtenances 

necessary for the conduct of the same. 
The legacy did not carry with it the bank ac-

count kept by the late proprieto r of the drug 

store in the name of "America n Drug Store," 

nor did it carry with it the debts due to him, 

arising out of his administ ration of the drug 

store. 

In Barfield -Goodwin v. Childs, 84 Law Times, 

N. S. 28, the Court held: 

' ' The testator by his langua ge in his will 
seemed to consider the capital as being part 
of his estate, separate from the business.'' 



15 

Point V 

The case of Coy le v. Donaldson, decided by the 
Court of Error s and Appeals, 91 N. J. E . 138, 
is not a parall el case. 

Judge BLACK , in deciding this opinion in 1919, 
held: 

'' the word 'bu siness' is a word of extensive 
significance. It is an uncertain and equivocal 
expression. '' 

This was a suit to obtain a construction of the 
meaning of the phra se ' ' the coal business now 
owned by me.'' 

That the words included only the good will of 
the business, the lea sehold in terest of the land 
on which the coal bu siness was conducted, the 
horses, wagons and other equipment used by the 
testator, in carrying on the business of coal mer-
chant was held by the lower court. 

The Court of Err or s and Appeals said : 

"We think th is construction too narrow. 
These words or this phrase in the Will in-
cluded in addi tion thereto the following 
items: Coal on hand valued at $7,054.38; 
cash and checks $775.3·4; cash on deposit in 
check account 'Jam es Coyle, Coal' $1,978.12; 
difference between bills receivable and pay-
able; i. e. for coal sold and delivered, 
$5,873.73; total in dispute $15,681.57. '' 

The decree of the Court of Chancery was re -
versed and the money in the bank was held to be 
a part of the busines s. 

This case is clearl y distinguishable from the 
Miirphy case, becau se, first: in the Don:aldson 
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case the son was a drunkard, irrespo nsible and 
the parent was endeavoring to form something of 
the nature of a spendthrift trust for him. In the 
present 1J!rurphy case, the son has ampl e funds to 
carry on his share of the expense of operating 
the business, and lived in perfect ha rmony with 
the decedent. 

In the Coyle case the checks were marked 
''John Coyle, Coal,'' while in this case the ac-
count was carried in the personal na me of "H. 
Murphy" with nothing to identify it as belonging 
to the business, or to make it anythi ng but the 
personal account of the decedent. 

In the Murphy case, the decedent was an edu-
cated man, alert in business, keen of mind, inter-
ested in many projects, unusually successful and 
disposed of his entire estate by this will, and in 
the language clearly and easily follow ed. 

In the case of Coyle v. Donaldso11,1, the Court 
was influenced to some extent by the argument 
that the business required capital for its per-
petuation and that the legatees th erein were 
:financially unable to carry on the bus iness, with-
out the capital which was in the bank account. 

This argument does not. apply to the present 
case, as the testimony of Laurence C. Murphy, 
as the same appears in the printed St ate of the 
Case, on page 37, line 20, is as follo ws : 

'' Q. How much money, Mr. Murphy, did 
you put into the new business since you took 
it over in January - in August, 1933? A. 
$500. 

'' Q. $500.00. How much did Mr. Gaskill 
put in 1 A. $500. 

"Q. How much did young Mr . Murphy put 
in1 

''Mr. McDonough : I think th is is imma-
terial, your Honor. 
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"Mr. Quigley: You have got two -thirds 
of it in now. 

"T he Court: I will hear it. 
"Q. How much did young Mr. Murphy put 

in 1 A. $1,000. 
"Q . That is $2,000.00 altogethed A. That 

is right. 
"Q. Do you know what the bank account, 

today, of the new business is, the balance 1 
A. The balance, it should be approximately 
$3,500. 

'' Q. Yes. So that this $2,000.00 is still in 
the bank. Is that right 1 A. Yes." 

The learned Vice -Chancellor in his opinion on 
page 20, line 32, of the State of the Case, refer -
ring to the testator, "he knew that the business 
could not be carried on without capital" but it is 
respectfu lly contended, in this case, that the com-
plainant s-respondent s were not without funds 
and were in every sense capable of financing the 
business. 

In the case of Coyle, v. Donaldson, the testi-
mony of Miss Sutherland, one of the witnesses, 
shows that Coyle, whenever he drew money from 
the ''Jam es Coyle, Coal'' account for his per-
sonal use, charged himself with a withdrawal on 
the books of the coal business. 

In the case referred to by the learned Vice-
Chancellor, on page 21 of the opinion ( of the 
State of the Case) , In re Lowe, Supreme Court, 
Appellat e Division, 134 N. Y. Sup. 537, the situ -
ation was where a mother was giving the business 
to her dau ghter who was clearly without funds 
and the Court therein determined that because of 
the relati onship between the parties and the 
necessity for the continuance of the business, 
that the testator intended the money in the ac -
count to go in the business, but this is clearly 
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distinguishable from the case now before the 
Court because there is nothing to show that the 
complainant -respondents were without funds or 
that the son, Harry A. Murphy, was not finan-
cially able to finance his share of th e said busi-
ness . And said complainant -respon dents are 
not children of decedent. 

In the Coyle v. Donaldson and the Lowe cases, 
the beneficiaries selected to receive the funds 
were children of the testator and in the present 
case, the complainant -respondent Laurence C. 
Murphy is a brother of the decedent , while the 
complainant -respondent Charles L. Gaskill, Jr., 
is no relation at all to the decedent, and there is 
no reason why the moneys of the test ator should 
be given to these comp lainant -respon dents. 

Point VI 

The phrase ' ' My printing business and machin-
ery and plant, and stock in trade, good will and 
fixtures,'' clea:dy excludes any and all bank ac-
counts and bills receivable and bills payable. 

BusINESS 

Corpus Juris, Vol. 9, page 1101 : 

"That which occupies the time, attention 
and labor of men for the purp ose of a live-
lihood or profit.'' 

Bouvier Law Dictionary, 85 Conn. 289, 41 L. 
R. A. 615, and other cases cited : 

"That in which one engages for the pur-
pose of a livelihood, profit or the like.' i 

H ewm v. Atlanta, 121 Georgia, 723-67 L. R. A. 
795, 2 Ann. Cases 296 : 
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"That which one does for a livelihood. 
That which busies or that which occupies the 
time, atten tion or labor of one as its prin-
cipal concern whether for a longer ~r shorter 
time. Also used as synonymous with trade, 
mercantile transactions, :financial dealings, 
buying and selling. The word is of large 
signification and in its broader sense in-
cludes nearly all the affairs in which either 
an individual or a corporation can be 
actors.'' 9 C. J. 1104. 

The New Jersey Court of Errors and Appeals 
in the case of Braeutig(J/Yb v. Edwards, 38 N. J. E., 
page 542, says on page 545 : 

"besides, business does not mean stock or 
machinery or captial and the like. While 
business cannot be done without these, in 
commercial language it is as distinct from 
them as labor is from capital. In speaking 
of the busines s that may be done by a mer-
chant, bank er or railroad company, the mind 
does not contemplate or dwell upon the char-
acter or quality of the means used, but of 
the operations, whether great or small, com-
plex or simple, numerous or few, for one or 
the other of these conditions may arise from 
much or little stock or capital. In other 
words, 'business' does not mean dry -goods, 
nor cash, nor iron rails and coaches. Busi -
ness is not these lifeless and dead things, 
but the activi ties in which they are employed. 
When in motion, then the owners are said to 
be in busine ss.'' 

Lawyers' Rep orts Annotated, 1917 D., at page 
435, takes up a discussion of the word "Busi-
ness." And in the first paragraph on page 435 
says: 

'' suffice then, for present purposes, t o say 
that_ the answer is generally dependent upon 
the mtent of the testator, and that each case 
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is practically a law to itself, and that prece-
dents are of comparatively little value ex-
cept for purposes of illustrating the various 
rules of construction.'' 

In the case of Delwney v. Dalan,ey, I. R. L. R. 
15 Eq., page 55, a devise and bequest r eading: 

'' my said business and the good will thereof 
with the premises in which the same will be 
carried on,' ' 

were held not to pass either the capit al including 
debts due the business, or the stock in trade, but 
to pass as part of the business, sacks, horses and 
drays used solely for the purpose of the busi-
ness, which therefore formed part of the imple-
ments of trade, which business was th at of a corn 
and wool factory. In reaching .this conclusion, 
the Court said : 

'' Ordinarily speaking, busines s is synony-
mous with trade, and means, in my opinion, 

1 the process of buying and sellin g, or manu-
facturing, or the like, without comprehend-
ing the capital employed or the stock in 
trade, whether of material or manufactured 
goods. It would, therefore, re quire some-
thing in the context to include these extra-
neous subjects, or any of them. ' ' 

In the following cases it was held that the re-
spective gifts under consideration did not pass 
the book accounts, accrued profits, or bank ac-
counts as the case might be: 

Stende r v. Stender (1914) , 181 Mich. 
648, 148 N. W. 255; 

Kelly v. Richardson (1892L 100 Ala. 584, 
13 So. 785; 

Haigh (1907), 51 Sol. Jo. (Eng.) 34-3; 
3 Butterworth 's Dig .. col. 1119; 
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28 Laws of England (Hals bury), p. 700; 
Wy aU v. Norris (1910), 66 W. Va. 667, 

66 S. E. 1016; 
Long Islood Loan db T. Co. (1904), 92 

App. Div. 5, 87 N. Y. Supp. 318; 
Te ller (1912), 75 Misc. 592, 136 N. Y. 

Supp. 457; 
Gries v. Colem-an (1867), 1 Woodw. Dec. 

(Pa.) 413; 
Beard (1888), 57 L. J. Ch. N. S. (Eng), 

887, 58 L. T. N. S. 629, 36 Week. Rep. 
519; 

Joh nson v. Goss (1880), 128 Mass. 433; 
Kos s v. Kastelberg (1900), 98 Va. 278, 

26 S. E. 377. 

The following cases in which the circumstances 
were very similar to the ones now before the 
Court expre ssly held that money in bank and 
bank account s did not go with the business. 

Thus, a beque st of testator's '' cigar manufac -
turing busine ss'' was said, in Stender v. Stender, 
181 Mich. 648, not to include a bank account used 
in connection with the said business. Also, in 
Kelly v. R ichardson, 100 Ala. 584, in relation to 
a stock of merchandise, books, etc. Wyatt v. 
Norris, 66 W. Va. 667, a bequest of "my entire 
stock of groce.ries and business - together with 
all accounts, debt s due and owing to me, grow-
ing out of said business to be legatees abso-
lutely," was held not to embrace bank deposits, 
although they had arisen wholly from the busi-
ness, there being nothing from the will clearly 
indicating that the words used were employed in 
a sense different from their ordinary accepta -
tions. 
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Conclusion 

It is therefore, respectfully submitted that the 
hank account, bills receivable and bills payable 
should be excluded from the operatio n of the 
second paragraph of the will of Joh n Henry 
Murphy, deceased, and the decision of the Court 
below be reversed. 

Respectfully submitted, 

M. J. QUIGLE Y, 

Solicitor for and of Counsel 
with Defenda nt s. 
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BRIEF OF COMPLAINANTS-RESPONDENTS. 

The Complainan ts-Respondents respectfully 
show unto your Honors: 

Statement of Facts. 
John Henry Murphy died on August 9th, 1933, 

leaving a Last Will and Testament which was 
admitted to probate by the Surrogate of Essex 
County on August 30th, 1933, and letters testa-
mentary thereon issued to Mary E. Murphy. 

Testator in his lifetime was engaged in the 
printing business and in connection therewith at 
the time of his death had certain machinery and 
plant and stock in trade, good will and fixtures. 
An account in the Union National Bank of New-
ark, New Jersey, in the name of "H. Murphy" 
was used for the operation of the business. Most 
of the checks used for drafts on this account had 
on the face of each the printed designation "H. 
Murphy, Printer .'' The ·complainant -respond -
ent Lawrence C. Murphy had a Power of Attor-
ney to draw checks on this account, and in the 
operation of the business did draw checks on the account. 
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There was also in connection with said busi-
ness at the time of the death of te stator accounts 
receivable and bills payable. The existence of 
these is admitted by the pleadin gs and the right 
of complainants -respondents to share in the 
bills payable is not denied by defendants-appel-
lants. Defendants -appellants say, however, that 
the accounts receivable passed to the Defendant 

' Mary E. Murphy, under the r esiduary clause of 
testator's will. 

In and by his Last Will and Testament testa-
tor provided as follows: -

'' Second :- I hereby give and bequeath my 
printing business and the machinery and 
plant and stock in trade , good will and 
fixtures in the following manner, that is to 
say :- A one-half interest in the same to my 
son, Henry A. F. Murphy, a one-quarter in-
terest in the same to Cha rl es L. Gaskill and 
the remaining one-quarter int erest to Lau-
rence C. Murphy, to them , their executors, 
administrators and assig ns forever." 

Complainants -respondents ar e two of the 
legatees in said second parag raph named and say 
that under a true and prope r construction there-
of they are entitled not only to a one-quarter 
share each of the machinery and plant and stock 
in trade, good will and fixtu res of said printing 
business, but in addition the re to a one-quarter 
share each in the cash on depos it in the aforesaid 
account in the Union Nation al Bank of Newark, 
New Jersey, and in the bills payable and receiv-
able in connection with said bus iness. 

The Chancellor decreed that under a proper 
construction of said Last Will and Testament 
the complainants -respondents are entitled not 
only to a one-quarter share each in the machin-
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ery and plant and stock and trade, good will and 
fixtures of said printing business but in addition 
thereto a one-quar ter share each in the cash on 
deposit at the date of testator's death in the 
checking account in the Union National Bank of 
Newark, New Jersey, which account is in the 
name of "H. Murp hy" and in the accounts re-
ceivable of said printing business less the ac-
counts payable and from that decree the de-
fendants-appellants have appealed to this Hon -
orable Court. 

Complainants-respondents respectfully submit 
that the decree of the Chancellor in the respects 
aforesaid should be affirmed for the following 
reasons: 

POINT I. 
By considering the entire Will and the sur-

roundings of the testator when he executed it, 
and by ascribing to him, so far as his language 
permits, the common impulses of our nature the 
decree of the Chancellor was proper. 

"Whether such was the testator's meaning 
and jntention, to use the language of this 
court, as written by Mr. Justice Dixon in the 
case of Torrey v. Torrey, 70 N. J. L. 673, 
must be determined not by fixing the atten-
tio~ on si?-gle words but by considering the 
entire W 111 and the surroundings of the 
testator, when he executed the Will, and by 
ascribing to him, so far as his language per-
mits, the common impulse of our nature.'' 
Coyle v. Donaldson, (Errors and Appeals 
1919), 91 N. J. Eq. 138. 

See also McGill v. Trust Co. of New Jersey, 
94 N. J. Eq. 657 at page 675; Foley v. Devine, 95 
N. J. Eq. 473 at page 476; Crocker v. Crocker, 
112 N. J. Eq. 203 at page 205; Sadler v. Berg-: 
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strom, 113 N. J. Eq. 567, at page 570; Garrabrant 
v. Callaway, 113 N. J. Eq. 424 at page 428. 

'' The circumstances, situation and sur-
roundings of the testator may be shown by 
oral evidence to place the Court in the situa-
tion in which the testato r was when he made 
his will, and thus enable it to understand 
the meaning and applicati on of the language 
he has adopted.'' Barna rd v. Barlow 50 N. 
J. Eq. 131, citing Grisco m v. Evens, 40 N. ,J. 
Law 402 at page 407. 

An examination of the test imony taken at final 
hearing shows that the busines s of testator was 
one of long standing, that complainants-respond-
ents have long been associ ated with and in the 
counsel of testator . It shows further that at the 
time of the execution of the ,vill the defendant-
appellant Henry A. F . Murp hy, the son of testa-
tor, was a minor, having very little experience in 
the printing business an d none at all in the 
executive end of the same . Complainants-re-
spondents on the other han d were men of long 
experience in the printing business, the complain-
ant-respondent Lawrence C. Murphy being office 
manager and the complainant- respondent Charles 
L . Gaskell, Jr., being gene ral supervisor. That 
the business was a large one is apparent from 
the testimony . That testato r was a keen busi-
ness man is certain from th e testimony of de-
fendants -appellants' o-wn witnesses. Could it 
then have been the intention of the testator to 
separate the machinery and stock from the capi-
tal of the business and devise it to those three 
trusting to them to raise sufficient capital to 
carry on the business 1 No one perhaps knew 
better than testator th at a business requires 
capital. He had every re ason to fear that a 
bus iness of . that size suddenly divorced from its 
accounts receivable and cash capital in the bank 
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mio•ht collapse. And then too he must have con~ 
sid:red the intere sts of his son who certainly 
could not have carried on the business alone or 
at least not as successfully as he might with the 
aid and counsel of complainants-respondents who 
had assisted testator in making the business the 
success that it was. Could it then have been the 
intention of testat or to saddle these two with 
a one-quarter intere st each in mere machinery 
and stock and fixtures with no capital to meet 
payrolls, etc., and what is more with an inex-
perienced partner to consume one-half of the 
income~ There would under such an arrange-
ment be nothing to induce the three legatees to 
remain together in business. The complainants-
respondents could take their share of the ma-
chinery and plan t and stock in trade and fixtures 
and open up in another location. Then, although 
they would have to scrape up capital, they would 
not be saddled with a partner whose chief asset, 
he being inexperi enced as aforesaid, consisted of 
a share in machiner y and stock and fixtures, and 
whose liability to them \Vas a one -half share in 
the profits, which would be out of all proportion 
to the value of his share in the business as de-
fendants-appellants would define it. Certainly 
testator, in his natural regard for his son, would 
not create a situat ion that might well result in 
his being left alone without the aid and counsel 
of complainants-resp ondents which testator had 
found so valuable and with nothing but a few 
odd pieces of machin ery and stock and fixtures 
to console him. 

In a similar case, In re Lowe, 134 N. Y. Supp. 
537, Spring, J., rever sing the Surrogate in con-
struing a bequest of "her printing office and 
bindery, together with all pre ·sses, bindery ma-
chinery, type, paper on hand, office furniture and 
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equipment of every nature conn ected with said 
business,'' held that: 

'' This successful business, it is fair to as-
su~e, she intended to t_ransmit as a family 
heritage to her only child, to be carried on 
in her behalf without impairme nt of its effi-
ciency or volume. To strip it of its bills re-
ceivable and the small amount of cash to its 
credit would destroy its worki ng capital and 
leave nothing connected with the business 
from which money could be derived to meet 
the weekly payroll of $1,200 or over. It is 
unreasonable to believe that this mother de-
signed to deprive her daughte r of the fruits 
of this family patrimony so essential for its 
management and operation . We should not 
interpret the will in such a way as to make 
a serious invasion on the live assets of the 
business, unless the language of the bequest 
clearly calls for that const ruction. The only 
available assets were groupe d in these du·e 
and accruing accounts and the small sum in 
cash. If the daughter was to carry on the 
business without these assets she must add 
a considerable sum in cash to it and prac-
tically commence anew with out any working 
capital. (This case was affirmed in 206 N. 
Y. 67, 99 N. E. 722, modif ying the opinion 
to the extent only that the daughter was to 
pay the bills payable of the business.) 

So, in the case sub judice, it is unreasonable to 
believe that this father, after spending his life-
time in building up the printin g business, de-
signed to deprive his son of the capital thereof 
so es~ential for its management and operation. 
The will should not be interpreted in such a way 
as to make a serious invasion on the live assets 
of the business, unless the langu,a.9e of the be-
quest clearly calls for that cons triiction. If the 
son and the complainants-respo ndents were to 
carry on the business without the capital thereof, 
they must add a considerable sum in cash to it 
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and practically commence anew without any 
working capital. It is fundamental, and testator 
as a keen busines s man must have known, that 
a person in entering into · business relations with 
others offers either experience or capital. The 
testimony shows that in the knowledge of testa-
tor complainants.:respondents had experience and 
the defendant son did not. It is not shown that 
he had capital, and it is entirely unlikely that a 
youth of his years whose only occupation was 
that of printer' s apprentice had any capital, nor 
did testator by any other provision of his will 
bequeath him any. In this respect the case sub 
judice is even stronger than In re. Lowe, supra, 
for in that case testatrix by a subsequent provi-
sion of her will bequeathed her daughter the sum 
of $5,000. Certainly, then, there was nothing to 
induce complainants-respondents to continue 
with the son, the relations which they had to 
testator and which to him had proved so suc-
cessful as is evidenced by the size of his estate 
and business. It is unreasonable to assume that 
testator meant to leave his son in such a position. 
True, complainants-respondents and the son 
have, through strenuous efforts, continued that 
relation, but in view of this action brought to 
construe testator' s will, is it not reasonable to 
assume that the fibre holding them together was 
a well founded belief that a proper construction 
thereof would pass the capital and accounts of 
the business f 

The uncontrad icted testimony shows that in 
his lifetime testator had given to each of com-
plainants-respondents a one-quarter share in the 
profits. The logical deduction is that he intended 
that that arrangeme nt which had proved so suc-
cessful should be carried on, he merely devising 
his own one-half which he had reserved to him-
self in his lifetime to his son. 



The case is strikingly simila r to that of Coyle 
v. Donaldson, (Errors and Appeals, 1919), 91 
N. J. Eq. 138, wherein Black, J., in an opinion 
unanimously concurred in, enlarge d upon the in-
terpretation of the Vice-Chancell or and said 
that: 

'' ·The learned Vice-Ch ancellor, before 
whom the case in the first instance was 
heard, reasoning from analogy , decided the 
words included only the good-will of the 
business, the leasehold interest of the land 
on which the coal business was conducted 
the horses, wagons and other equipment used 
by the testator in carrying · on the business 
of coal merchant. We thin k this construc-
tion is too narrow. These words or this 
phrase in the will include in addition there-
to the following items: Coal on hand, valued 
at seven thousand fifty-fou r dollars and 
thirty -eight cents ($7,054.38) ; cash and 
checks, seven hundred and seventy-five dol-
lars and thirty -four cents ($775.34); cash on 
deposit in check account 'Jam es Coyle Coal,' 
one thousand nine hund red and seventy-
eight dollars and twelve cents ($1,978.12); 
clifferenee between bills rece ivable and pay-
able, i. e., for coal sold and delivered, five 
thousand eight hundred and seventy-three 
dollars and seventy -three cents ($5,873.73); 
total in dispute, fifteen thousa nd six hundred 
and eighty -one dollars and fifty-seven cents 
($15,681.57). Whether such was the testa-
tor's meaning and intention, to use the lan-
guage of this court, as writte n by Mr. Jus-
tice Dixon, in the case of Torrey v. Torrey, 
70 N. J. Law 673, must be determined, not 
by fixing the attention on single words, but 
by considering the entire will and the sur-
roundings of the testator, when he executed 
the will, and by ascribing to him, so far as 
his language permits, the common impulses 
of our nature. If we put ourselves rn the 
pos ition of the testator, at the time of t~e 
execution of the will, and consider the cir-
cumstances he had in vie-w· in making the 
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will it seems quite clear, that the coal busi-
nes~ was to pass, as it was then owned by 
the testator, as a whole, with all that per -
tained to it, as a going concern or business. 
Neither one of these two legatees had any 
means whatever , except what they received 
under the pro vis ions of the will, and no one , 
perhaps, knew better than the testator him-
self that such a business could not be carried 
on successfully without some capital. To 
assume that the testator intended or desired 
to separa te the stock from the business, in 
which it was mor e valuable than it possibly 
could be in the possession of the executrices , 
is both unnatur al and unreasonable . '' 

The testimony shows that testator kept an ac-
count in the Union National Bank of Newark, 
New Jer sey, in th e name of "H . Mll.rphy" for 
the conduct of his printing business, and kept 
said account separ ate and apart from his per-
sonal accounts. That , just as the checks on the 
account in Coyle v. Donaldson, supra, were 
ma~ked ''Jam es Coyle, Coal'' so that checks on 
the account in the Union National Bank wer e 
marked "H. Murphy, Printer"; that just as the 
personal account of the testator in the Coyle case 
was marked ''Ja mes Coyle Special' ' ( see Chan -
cery opinion 90 N. J. Eq . 122 at page 126) so the 
personal account of testator in the same bank 
(Union National Bank of Newark, New Jersey) 
in the case sub j.tudice was marked "H . Murphy 
Special." That testator took pains to distin -
guish the two accounts in the same bank is ap-
parent. In the Coyle case the amount on deposit 
in the Special account was relatively small in 
proportion to that on deposit in the business 
account as is so in the case sub judice . This case, 
however, is str engthened by the fact that testator 
had, as shown by the testimony, roughly $90,-
000.00 in variou s banks, which fact would clearly 
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rebut any inference that his personal accounts 
were impoverished to support the business. De-
fendants make much of the fact that although 
the checks drawn on the business account bore 
the designation "H. Murphy, Printer" that the 
account itself was in the name of "H. Murphy." 
The exact situation, however, prevailed in the 
case of Coyle v. Donaldson, supra, and did not 
alter the decision ( see Chancery opinion 90 N. J. 
Eq. 122 at page 126). So also in the case of 
Francis Exr. etc. v. Breii~ogel, et als., docket 101, 
page 562 (unreported), and embodying similar 
language as hereinafter more fully shown, the 
account in question was in the name of "P. J. 
Breivogel. '' 

An additional strengthening feature not exist-
ing in the Coyle case is the fact that testator 
gave complainant-respondent Lawrence C. Mur-
phy a power of attorney to draw checks on the 
business account in the Union National Bank and 
that Lawrence C. Murphy drew most of the 
checks for the conduct of the business. It is 
unlikely that testator would give complainant-
respondent a power of attorney upon an account 
which testator did not consider was a part of the 
business. He did not do so on the Special Ac-
count nor on any of his other accounts. 

Defendants make much of the fact that testa-
tor drew on the account in question for personal 
matters. The testimony does not make certain 
that he did so, but let us assume for the moment 
that he did. Complainants-res pondents have 
never denied that testator was the sole owner 
of the business, nor that he could have exhausted 
the account for personal needs if he so desired. 
The important fact is that he did not do so, 
but on the contrary kept the account separate 
and a part from his personal account in the same 
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bank by making the latter account "H. Murphy, 
Special'' and giving to his brother Lawrence a 
power of att orney on the other account only. 
Testator as a business man, and according to the 
testimony of defendants-appellants' own wit-
nesses a very keen business man, knew the 
amount of capital required for his business and 
kept a sufficient amount on deposit in the ac-
count in dispute to meet that requirement. He 
knew what the business would need during slack 
periods, what bills he had to pay, what machinery 
might need replacement. 

If he had $50,000 in the account and felt that 
$25,000 was sufficient for the operation of the 
business there was nothing to prevent him from 
paying out the other $25,000 to pay taxes, invest 
in building and loan or for any personal require-
ment or to divide the same as profits. Even the 
testimony of complaina:nts~respondents shows 
that the profits of the business were split and 
that testator took one-half thereof. It might 
well be that testator disbursed his one-half di-
rectly, either to himself, his wife, to replenish 
his personal accounts, to pay taxes or to make 
investments. The important thing is that he 
maintained a balance of a size commensurate 
with that of his business and took pains to dis-
tinguish it from his other accounts. 

This fact is strengthened when it appears that 
the average monthly balance on deposit in the 
account in questi on from July 31st, 1930, to Au-
gust 16th, 1933, was $15,267.02 ( see appellants' 
brief, Point II, page 5), a figure in the neighbor-
hood of the balance remaining in the account the 
date of testator's death. 

Even in Coyle v. Donaldson, supra, (see Chan-
cery opinion 90 N. J. Eq. 122 at page 126) checks 
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were drawn on the business account to pay taxes 
and to replenish testator's special account, and 
moneys were drawn from the business account 
for investment. 

At the hearing an effort was made to distin-
guish between the complaina nts -respondents as 
'legatees in the case sub jitdice and the legatees 
in the case of Coyle v. Donaldson, supra, by 
showing that the business has continued without 
any capital supplied by testa tor. There was, 
however, no showing that complainants-respond-
ents are or were men of means such as to dis-
tinguish them from the legatees in the Coyle case 
and in fact it developed at the hearing that com-
plainant-respondent Gaskell was obliged to bor-
row $500.00 on his life insu rance and to take a 
substantial loss in his salary in order that the 
business might accumulate capit al. It might well 
be that the business through strenuous efforts 
might continue, but with what degree of success 
is not shown. Testator had built up a large 
business. Could it have been his intention to 
pass on to his son a substantial interest in that 
business and at the same time retard its prog-
ress, even set it back, by divorc ing it from its 
capital f Such an interpretation does not portray 
the ordinary impulses of one's nature. 

POINT II. 

The decree of the Chancellor should be affirmed 
in co.nsideration of the langu age of the clause in 
question. 

N.ow looking at the langua ge itself. "My 
printing business and the mach inery and plant 
and stock in trade, good will and fixtures.'' 
These words should be given their usual mean-
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ing unless some other intention appears from the 
context. 

"It will be presumed that the words which 
are used in a will are used in their usual 
and popular meaning, unless it appears from 
the context that some other meaning is in-
tended. · 

If testato r uses words which have a defin-
ite and well understood technical meaning, 
the prima facie presumption will be he in-
tended to use them in this sense. Supp v. 
Second National Bank & Trust Co., 130 Atl. 
549; 98 N. J. Eq. 242; Marshall v. Hadley, 
50 N. J. Eq. 547, 25 Atl. 325. 

The word s of a will should generally be 
given their common and ordinary meaning 
unless there is something in the text . which 
requires that a different meaning be given 
them. Holcombe v. Lake, 24 N. J. Law 686; 
Stout 1J. Cook, 77 N. J. Eq. 153; Woodruff 
v. White, 79 N. J. Eq. 225. '' 

That the strict and usual meaning of the word 
"and" is "as well as" or "in addition to" is 
too apparent for argument. (See Words and 
Phrases, First Series). 

Therefore in the absence of anything in the 
context ·which requires a different meaning the 
word ''and'' following the word business means 
'' as well as'' and not '' consisting of'' or some 
such other descrip tive term as defendants would 
seek to give it. 

'' While a cardinal rule of the construction 
of wills is to arrive at the testator's inten-
tion, in seeking that intention the language 
of the will must be construed in the light of 
the interpreta tions adopted by the courts.'' 

Wills v. Wills, 73 N. J. Eq. 733. 
"The testator is presumed to have framed 

his bequest in view of the general rules of 
construction established by the courts and 
any intenti on at variance therewith to be 
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recognized, must be clearly indicated, and is 
not to be imputed from assumed purposes or 
a fancy as to what the testato r really meant 
formed from other provisions .'' Bonnell v'. 
Bonnell, 47 N. J. Eq. 540. 

Now, if we take away "the machinery and 
plant and stock in trade, good will and fixtures" 
there is ·nothing else that the word ''business'' 
could mean, except the money, the capital, for 
there are no other elements in a business as we 
ordinarily understand it, and what is more that 
interpretation has been given the word "busi-
ness'' by the court in the case of Coyle v. Don-
aldson, supra, and in the case of In re. Lowe, 
supra, a strikingly similar provision was in-
volved as follows: 

A gift of "printing office and bindery to-
gether with all the presses, bindery, machin-
ery, type, paper on hand, office furniture, 
and equipment of every nature connected 
,.:vith the business" and the court held 

'' Let us consider the provision itself. She 
first bequeaths the bindery business and 
plant in a broad bequest . She then adds 
'together with all the presses' etc., not 
words of restriction but specifying some of 
the chief tangible property in the plant. 
She did not intend to cut down or limit the 
large bequest, hut to make clear that in addi-
tion to the plant and business in its entirety 
these principal items physic ally in the plant 
should unmistakably pass with the business. 
She then added the clause, going again from 
the definite to the general, 'office furnitnre 
and equipment of every nature connected 
with said business .' It seems to me she had 
in mind disposing; of the entire business and -
plant as she had regarded and treated it. 
She did this by the sweepin g transfer a1~d 
then in order to identify a few of the b1g 
features of the movable property actually in 
the plant, she hitched them on to the general 
-bequest.'' 
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It was not held that the words following 
"printing office" and linked to it by the word 
''and'' or linked to the word ''bindery'' by the 
words "together with" were descriptive, as 
defendants-appellant s in the case sub judice 
would seek to construe the words following the 
word "business" and connected to it by the 
word ''and''. 

On the contrary, testator, as did testatrix in 
In re. Lowe, supra, first made a sweeping trans-
fer of '' my printing business'' and then in order 
·to identify the big features of the property of the 
business, hitched on to the general bequest, the 
words '' and the machinery and plant and stock 
in trade, good ,;vill and fixtures. ' ' 

And in the case of Charles E. Francis, Exr. 
etc. v. Elizabeth Brefoogel, et als., supra, a con-
struction of a bequest of a business '' including 
all office furniture and fixtures, machinery, tools, 
accounts receivable, good will, and trade marks 
(but subject to accounts payable and other liabil-
ities of the busine ss) " was involved and it was 
contended that the bequest passed a bank ac-
count used by the testator in connection with 
and as a part of the business in question, which 
account was deposited in the name of "P. J. 
Breivogel" and the court held that it seemed 
clear that 

'' The testator was giving to his son the 
going business theretofore carried on by 
himself, out of which he had been making 
his_ livelihood, and with the intent and expec-
tation that ~he son would continue to carry 
on that busmes s for the benefit of himself 
and of testator's widow. As a matter of 
eommon knowledge a certain amount of cash 
capital is required in the conduct of such a 
business. The proofs show that it was re -
quired and had been used in the conduct of 
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this business. The cash balan ce was not in 
excess of the usual amount for the previous 
four or five years, but rathe r the contrary." 

And so in the instant case it appears (see the 
average cash balance in the accoun t as stated on 
page 5 of appellants' brief) the cash balance 
was not .. in exc:ess of the usua l amount for the 
few years preceding testator's death, but rather 
the contrary; and it would cer tainly appear 
from a consideration of the whole case that a 
hus iness of the size of that in question required 
capital. 

Now, the draftsman was an experienced one 
mid if the intention was not to include the bank 
account and the accounts receivable such import-
ant exceptions would be made in specific lan-
guage or at least the draftsm an would have 
modified the words '' printing business'' by the 
·words '' consisting of'' as in the case of Baker v. 
Soltau, (Errors and Appeals 1922) 94 N. J. Eq. 
544. 

Complainants -respondents res pectfully submit 
that by considering the language of the will and 
the sn.rroundings of the testato r when he exe-
cuted it and by ascribing to him so far as his 
language permits the common impulses of our 
natu .. rn, that the entire business as it was con-
stituted at the time of testator 's death including 
the accounts receivable, bills payable and cash in 
the bank was to pass. 
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POINT III. 
The brief of defendants-appellants discloses no 

reasons for reversal. 
We may divide the points raised therein into 

three classes viz: Points II and V which treat of 
the evidence produced at the :final hearing in the 
court below; P oints I, III and IV which seek to 
interpose rules of construction other than those 
followed by the court below; and Point VI which 
embodies a collection of cases purporting to 
cover similar clauses in other cases. 

Treating first of Points II and V. 
Point II dwells exclusively on the nature of 

the bank account in question. Appellants at-
tempt to show that the learned Vice -Chancellor 
found that the account was held in the name of 
"H. Murphy, P rinter,'' for they say at the bot-
to~ of page 8 : 

''The learned Vice-Chancellor theretofore erred 
in his opinion on page 20, line 16, wherein he 
says: 'Moreover, outstanding in aid of the de-
termination that the account "H. Murphy, 
Printer," was considered by the deceased as his 
business account ,:t< * * ' " 

That such reference to the account in the 
quoted port ion of the opinion was made solely 
for the purpo se of convenience in distinguishing 
the account in question from other accounts men-
tioned in the case and not under a misapprehen-
sion as to the name in which the funds were de-
posited becomes manifest when we read a pre-
ceding porti on of the opinion, see State of Case 
page 18, line 24, in which the Vice-Chancellor 
states: 

'' The testator maintained a bank account 
in the Union National Bank at Newark in 
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the name of 'H. Murphy, ' in which there 
was a balance to his credit at the time of his 
death amounting to $13,526.44. The checks 
used in withdrawing money from this ac-
count bore on their face the printed words 
'H. Murphy, Printer'.'' 

.And in Coyle v. Donaldson, sitpra, the Court 
of Errors and .Appeals did likewise, ref erring 
to the account as the "James Coyle, Coal" ac-
count and probably for the same reason (to dis-
tinguish it from the Special .Account) whereas 
Chancery opinion 90 N. J. Eq . 122 shows the 
account was in the name of ' ' James Coyle" 
while the checks bore the designation, "James 
Coyle, Coal.'' 

.Appellants also urge that the Vice-Chancellol' 
erred in finding that the checks bore the -printed 
designation "H. Murphy, Printe r ," when there 
were 390 checks in evidence which did not bear 
the word ''Printer.'' 

No claim has ever been mad e in this case that 
decedent could not, had he so desired, draw 
checks on a pocket check book, or draw counter-
checks at the bank on the account in question and 
it has never been contended that the word 
''Printer'' ,vas any part of the account. The 
account, and of this fact the Vice-Chancellor was 
aware as heretofore sho-\vn, was in the name of 
'' H. Murphy'' and any check bearing his signa-
ture would be honored. But the majority of 
the checks bore the word Printer, as did all of 
the checks drawn from the check book Exhibit 
C-2, and were taken in evidence to show that 
this "H. Murphy" account in the Union National 
Bank, was the decedent's business capital as 
distinguished from the "H. Murphy, Special" 
account in the same bank or any "H. Murphy" 
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accounts in other banks. These checks bearing 
the word "Print er " were paid only through 
that particular "H . Murphy" account in the 
Union National Bank . Therefore, we may as"'. 
sume, that the misst atement, if such it were, in 
the opinion, did not influence the decision of the 
Vice-Chancellor. 

Also under Point II, bottom of page 5, appel -
lants say that Char les L. Gaskell, Jr., has re-
peatedly received bonus , checks from said ac-
count, whereas the uncont radicted testimony pro-
duced at final hear ing shows that both Gaskell 
and Lawrence C. Mur phy semi-annually received 
a one-quarter share of the profits, and not 
bonuses. 

At the close of P oint II, page 9, appellants 
seek to distinguish the account in question from 
the account in Coyl e v. Donaldson, sitpra. In 
that case, the account was in the name of 
"James Coyle," while the checks bore the 
printed designation ' 'James Coyle, Coal'' just as 
most of the checks in the instant case bore the 
printed designation " H . Murphy, Printer . " 

Respondents have pr eviously covered the bal -
ance of the materia l under Point II of appel-
lants' brief, in the arg uments contained under 
Point I of responde nt s ' br ief relative to the 
personal checks draw n on the account in the 
Union National Bank. 

Under Point V appe llants again attempt to 
distinguish the instan t case from the case of 
Coyle v. Donaldson. Fi r st they say that in the 
Coyle case the son was a drunkard, irresponsible 
and the parent was endeavoring to form some-
thing in the natur e of a spendthrift trust for 
him. A careful r eading of the opinion in the 
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Coyle case fails to disclose any mention of a 
drunkard son or a spendthrift trust, but on the 
contrary shows that the decision was based upon 
entir~ly different considerations . They say that 
in the instant case 1 the son had, as distinguished 
from the legatee in the Coyle case,. ample funds 
to carry on the business and lived in perfect har-
mony with the decedent. There is no evidence 
produced showing that the son, Henry Murphy, 
had ample funds. No other provisio n of the will 
left him anything, and being a very young man, 
having no income except that from his appren-
ticeship as a printer, the infere nce would be 
more likely that he had no means except what 
he might obtain from his moth er through his 
father's bequests to her. Perhaps that is where 
he obtained the $1,000.00 referred to under Point 
V as capital for the new business. Nor is there 
anything in the Coyle case to show that the lega-
tee was not in harmony with the testator and in 
fact the opinion shows that he had been em-
ployed by the testator in the coal business since 
leaving school in 1909, to the sat isfaction and 
with the confidence of the testato r. 

Nor does the testimony in the instant case 
show that either of the 1tespondents were or are 
men of means, but on the contrary shows that 
the respondent Gaskell was obliged to borrow 
$500 .00 on a life insurance policy to provide his 
share of the capital for the business, and if at 
the end of the year the business had a small 
bank balance it was only through the strenuous 
efforts and reductions in sala ry taken by the 
respondents. 

Some reference is made by appellants under 
Point V, page 17, to the testimony of one of the 
witnesses in the Coyle case. There is no mention 
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of that testimo ny in the reported opinion, and 
the testimony of the Coyle case was not read 
into or put in evidence in the case sub judice. 

Next under Point V, the appellants attempt 
to distinguish In re. Lowe, 134 N. Y. Sup. 537 
(set out fully und er Point I of this brief) from 
the case sub judi ce, and say · at the bottom of 
page 17, that it was a case where a mother was 
giving the business to her daughter who was 
clearly without f un ds and the court determined 
that because of the relationship betwen the par-
ties and the necessity for the continuance of the 
business, that the testator intended the money in 
the account to go in the business. Looking at 
the report ed opinion, we find that the daughter 
was not clearly without funds, but in fact re-
ceived a pecuniary bequest of $5,000 by the same 
will. A.nd as far as relation to the testator is 
concerned, it must be remembered that the re-
spondent Lawrenc e Murphy is a brother and the 
appellant Henry Murphy who is a legatee 
(whether he wants to be or not) under the clause 
in question, is the only son of the testator. 

Treating next of Points I, III and IV. 
Appellants seek to interpose the rule of Gris-

corn v. Evens, 40 N. J. Law 402 at 413 to the end 
that the enumera tion of articles following· the 
word business was intended as a specification 
and limitation of what was to pass under the gift of the business. 

But in the case of Charles E. Francis exr. etc. 
v. El·izabeth Bre ivogel , et als., Docket 101, page 
562 (Chancery of N. J. - unreported) Buchanan, 
V. C. in construing a bequest of '' busines includ-
ing all office furniture and fixtures, machinery, 



22 

tools, accounts receivable, goo d-will, and trade 
marks," held that: 

'' This argument is that th e enumeration 
of articles in the 'including ' clause was in-
tended as a specification and limitation of 
what was to pass under the gift of the busi-
ness; and Griscom v. Eve ns, 40 N. J. L. 402 
at 413 is relied on . That is by no means a 
controlling or apposite autho rity under the 
language in the instant cas e. Of course 
where it appears that an enumeration of 
particular items is intend ed as a limitation 
of a word or phrase of gene ral import, such 
effect is to be accorded to it . But an enum-
eration of particulars, accompanying a gen-
eral word or phrase, may or may not be 
intended as a limitation. Wh ere the enum-
eration commences with the word 'including' 
the natural meaning of the language is not 
that of limitation. cf. Snegon v. Consolidated 
&c. Co., 117 N. J-. Eq. '' p. 325. 

'' So in the instant case, it seems clear that 
the enumeration was not inte nded as a limi-
tation. The testator was giving to his son 
the going business theretofo re carried on 
by himself, out of which he had been making 
his livelihood, and with the intent and ex-
pectation that the son would continue to 
carry on that busine ss for the benefit of 
himself and of testator's wid ow. As a mat-
ter of common knowledge a certain amount 
of cash capital is required in the conduct of 
such a business. The p roofs show it Yrns 
required, and had been us ed, in the conduct 
of this business. The cash balance was not 
in excess of the usual amo unt for the pre-
vious four or five yea r s, but rather the con-
trary.'' 

While the word following bus iness in the case 
sub jud ice is the word "and" and not "includ-
ino· '' both are words of addition and not limita-

:::,, 

tion and the principle of the above cause should 
apply, more especially as in the case sub jitdice 
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the surrounding facts and circumstances, which 
are even str onger than those ref erred to in the 
case last cited, indicated that a limitation was 
not intended. 

And in In re. Lawe, supra, where the bequest 
was "her pr inting office and bindery, together 
with all pre sses, bindery machinery, type, paper 
on hand, office fu rniture and equipment of every 
nature connected with said business,'' the rule 
of Griscom v. Evens was not followed and the 
court held: 

"Le t us consider the provision itself. She 
first bequeaths the bindery business and 
plant in a broad bequest. She then adds 
'together with all the presses' etc., not 
words of re stri ction but specifying some of 
the chief tan gible property in the plant. She 
did not inten d to cut down or limit the large 
bequest, but to make clear that in addition to 
the plant and business in its entirety these 
principal items physically in the plant should 
unmistakab ly pass with the business.'' 

Under Poin t IV, appellants seek to inter-
pose the decisions in respect to gifts by implica-
tion. A gift by implication is where a testator 
disposes of his pr operty, not by any formal dis-
position in his iuill, but by necessary implication 
from his will tak en as a whole. Page on Wills, 
Vol. I Sec. 819, page 1393. The question in the 
instant case is what the testator meant by an ex-
press provi sion in his will. 

It will be noted that the decisions pertaining 
to gifts by implication were not considered in 
Coyle v. Donaldson, snpra, nor in Francis, exr. 
etc. v. Breivogel, et als., supra, and the New York 
Court in In re. Lowe, snpra, did not consider the 
decision pertai ning to gifts by implication as 
expressed in P ost v. Hover, 33 N. Y. 593 (Cited 
under Point IV, page 11 of appellants' brief). 



24 

Appellants under Point IV , page 13, cite-
Wyatt v. Norris, (1910), 66 W. Va. 667, 66 S. E. 
1016, as a case where the lang uage was held not 
to pass the bank account . 

An examination of that case shows that the 
language involved was "my entire stock of 
grocm·ies and business conducted by me at No. 
1033 Third Avenue in the City of Huntington, 
V{ est Virginia, together with ·an accounts, claims 
and debts due and owing me, growing out of said 
business . '' 

And that the construction of the word "busi-
ness'' was not raised, but on the contrary, the 
question was whether the words '' all accounts, 
claims and debts due and owing me, growing out 
of said business,'' embraced the bank account 
and the court, giving to the words their popular 
signification held that: 

'' The words 'all accounts, claims and 
debts' do not ordinarily signify money on 
deposit in bank, * * * In common acceptation, 
money in bank is considere d as ready money, 
not as an account, claim or debt due to the 
depositor.'' 

And the court also conside red the fact that 
testator left specific moneta ry bequests which 
could not be paid if the money went with the 
business . 

Appellants also cite on page 13, In re. Long 
Island Loan d!: Trust Co., 92 App. Div. 5, 87 
N. Y. Supp. 318 also cited as In re. Northrups 
Will, as involving a construct ion of a bequest of 
a share in a drug store bus iness . An examina-
tion of that case discloses no r eference to a drug 
store, but on the contrary shows the following 
clause to be in .question, '' all my law business, 
lawbooks, papers~ safe, bookcases and office fur-
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niture, and all my property pertaining to my 
business,'' and the court refused to pass two 
claims for legal serv ices due to testator because 
there was nothing in the case to indicate a rea-
son for any purp ose in the mind of the testator 
to devise choses in action by language which 
describes choses in possession . And in deter-
mining this, the fact that the legatee was not ad-
mitted to the bar at the time of the preparation 
of the will, and was not admitted until some 
time after the testa tor 's death, was taken into 
consideration. 

Appellants also cite on page 14 Koss v. Kastel-
berg, (1900) 98 Va. 278, 36 S. E . 377. There, a 
bequest of '' all hor ses, harnesses, wagons, ma-
chinery, and all other personal property used in 
my butchering busin ess, including all choses in 
action,'' was involved and the court refused to 
pass the bank account, it appearing the account 
was unnecessary to the business, that there were 
other motives for opening the account growing 
out of a contempla te d visit abroad, and that 
there were accounts due by customers to the 
butcher business sati sfying the provision as to 
choses in action, and tha t while a bank deposit is 
technically a chose in action, the common ac-
ceptation of the word s does not include ready 
money in the bank. 

The distinction betwen that case and the pres -
ent one is obvious. 

In re Sauvage, L. R. A. 1917 D. page 429, cited 
by appellants on pag e 14 is also clearly not in 
point. There the quest ion was whether a legacy 
of the American Drug Store carried with it the 
bank account kept by the late proprietor of 
said drug store and th e debts due to him arisino-o 
out of his administrat ion of the drug store and 



26 

the Louisiana Supreme Court held that it did not 
pass the account and the debts due, basing its 
decision upon a statute of that state and said 
that : 

'' These things are explicitly excepted un-
der Article 840 of the Civil Code which 
says : 'The sale or gift of a house' ~ith all 
that is in it 'does not include the money nor 
the credits or other rights, the titles of which 
may be in the house; all other movable 
effects are included' .' ' 

Tiirning now to Point IV. 

Appellants offer various definitions of the 
word business. These, respon dents, submit are 
entitled to little consideratio n. In Coyle v. Don-
aldson, supra, (Errors and Appeals) it was held: 

"The definition of the word 'business,' or 
the construction given to it by the courts in 
other cases, is of little aid in ascertaining the 
intention in this case. The word is an uncer-
tain and equivocal express ion. ( Citing 
cases). It is a word of extensive significa-
tion under any legal or general definition of 
the term. White v. Rio Grande Western Ry, 
Co., 25 Utah 346, 349. A word of large sig-
nification. Goddard v . Chafee, 84 Mass. 
395,'' and 

'' Whether such was the testator's mean-
ing and intention, to use the language of this 
court, as written by Mr. Justice Dixon, in 
the case of Torrey 1). Tor rey, 70 N. J. Lm1' 
673, must be determined, not by fixing the 
attention on single words, but by considering 
the entire will and the surroundings of the 
testator, when he execute d the will, and by 
ascribing to him, so far as his language per-
mits, the common impulses of our nature." 

Appellants conclude Point VI by citing a num-
ber of cases purporting to cover similar clauses. 
( Pages 20, 21) . 
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The first of these, Stender v. Stender, (1914), 
181 Mich. 648, 148 N. W. 255, is clearly not in 
point. The clause was '' remainder of his per-
sonal property including his cigar business.'' 
Held 

'' The learned circuit judge decreed to Carl 
Stender under clause 4, $1,100 that being 
the amdunt of the commercial bank account 
in connection with the cigar manufacturing 
business, the time the will was made. In 
this we think, he was in error. But, inas-
much as the heirs have not appealed from 
the decree and do not question its propriety 
in that regard, that question requires no con-
sideration .'' 

While no reason for the error was set out, we 
might assume that the error was in passing the 
account as it existed at the time the will was 
made, since it is fundamental that a will speaks 
as of the time of death. 

Kelly v. Richardson, 100 Ala. 584, 13 S. 785, 
next cited is also clearly not in point. There a 
bequest to K. of all of testator's personal prop-
erty, except a stock of merchandise, books, ac-
counts, notes, store fixtures, and everything in a 
certain store, which was given to C. was fol-
lowed by a bequest of $500 in cash to each of 
certain persons, and it was held that the bequests 
to K. and C. excluded all money in the store and 
all money in hand, as otherwise there would be 
n_o fund from which to pay the pecuniary lega-
cies. 

Wyatt v. Norri s, 66 W. Va. 667, 66 S. E. 1016 
involved solely the question whether a bank de-
posit was included in '' all accounts, claims and 
debts due and owing me'' and the court held 

. "In _common acceptation, money in bank 
1s cons1d~red as ready money, not as an ac-
count, claim or debt due to the depositor." 
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'' And further testato r left specific mone-
tary bequests which could not be paid if the 
money went with the grocery business." 

Long Island Loan cf T. Co., 92 App. Div. 5, 8i 
N. Y. Supp. 318 and Koss v. K astelberg, 98 Va. 
278, 36 S. E. 377 were previously treated in this 
brief . 

In re Teller, 75 Misc . 592, 136 N. Y. Supp. 457 
is clearly not in point. There the clause was 
"equal undivided one-half of my share and in-
terest in the stock of goods in said store, No. 117 
Genesee street, and in the good will of the gen-
eral drug business therein conduc ted'' and held 

'' There is nothing to enla rge the ordinary 
meaning of the terms used. The expression 
'stock of goods' cannot be claimed to in-
clude accounts receivable, cash, or other evi-
dence of debt; and the phrase ' good will' has 
never been construed to mean anything ex-
cept what the name purports ." 

And the court took into conside ration the fact 
that if the money went with the interest in the 
business, there would not be enough personal 
property left to pay a gene r al legacy of $5,000 
given to decedent's daughter . 

CONCLUSION. 
Complainants -respondents r espectfully submit 

that the decree of the Chancell or was proper 
both upon the law and the facts. 

Respectfully submitted, 

McDONOUGH & McDONOUGH, 
Solicitors for Complainants -respondents. 

ANDREW V. McDoNOUGH, 
Of Counse l. 
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