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questioned, as his body was found in the Newark 
Bay, into which the Hackensack River runs, a few 
days after. The Trial Judge in his conclusion says: 
“The Court is warranted in the finding of the fact 
from the evidence that Dnnnewald met his death 
from (1) by falling from the trestle, the approach 
to the new construction work; or (2) from the 

10 derrick on his way from the mainland to the work. 
On the night in question, the weather was bad. 
There was a thick fog prevailing. The timekeeper 
who kept the time of the deceased, was drowned 
in the river that night, while engaged on the work.” 
The Trial Judge also found that “the deceased was 
engaged in the employment of the defendant com-
pany at the time of his death, and was drowned 
while engaged in such employment; that the com-
pany had notice of the drowning of the deceased; 

20 that the liability of the defendant is the liability 
created by the Second Section of the act in which 
this proceeding is brought.” The work which the 
decedent was engaged in was very urgent work, 
and when it was once started it had to be finished. 
See Case Book, page 22, line 22. The testimony 
which supports the Trial Judge’s finding concern-
ing the means of appropriate access to the place of 
work, is found in the testimony, Case Book, pages 
22, 23, 24, 25, 26 and 27, pages 28, 29 and 30, 

3 0  pages 38, 50, 51, 52, 53 and 54. The kind of work 
done by the defendant was dock work, railroa 
building, bridge construction and all classes o 
heavy construction work, Case Book, page 44; 
their office is at 17 Battery Place, New York City, 
Case Book, page 21. The night upon which the 
death of Mr. Dunnewald occurred was an extra-
ordinarily dark night, by reason of a dense og 
which set in early in the evening and prevail 
all night. See the remark of the witness ne ,  

4 0  Case Book, page 61, line 19, “My God, I  can
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understand how a man got over there safe, that 
there was not more loss of lives. I had to stop 
and call for a light or I don’t know how I would 
have got over myself.”

The Supreme Court in deciding the case at bar, 
has decided that the decedent came to his death 
by accident. See Case Book, page 83, lines 19 and 
20 in the opinion of Justice Swayze. This ques- 10 
tion, therefore, is settled and the appellant finds 
no fault with that finding.

THE LAW.

The question to be argued is 
whether the accident arose out of 
and in the course of the employment 
of the decedent.

POINT I.

How the words “arising’ out of and 
in the course of his employment” 
have been defined and construed by  
the Courts of New Jersey.

I know of but three cases which have been de-
cided by the higher Courts of New Jersey, touch-
ing upon these questions in which the opinions 
are illustrative and illuminating. The first one is

m  Fisse11’ decided the Supreme 
r , March 24, 1913, reported in 84 N J I! 

page 72 hoids1 (1 ) The Supreme Court accepts 
facts °f f 6 Common p lea« Court upon the
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death of an employee, it must appear that the em-
ployee’s death was caused by (a) an accident, (b) 
arising out of, and (c) in the course of his em-
ployment. In other words the three conditions 
must concur. The accident which causes the death 
must arise out of the employment and in the course 
of the employment, or there can be no recovery.

10 (3) The burden of proof rests upon the claimant.
(5) An accident is an unlooked-for, an untoward 
event, which is not expected or designed. (7) 
An accident arises “in the course of employment.” 
If it occurs while the employee is doing what a man 
so employed may reasonably do within a time dur-
ing which he is employed, and at a place where he 
may reasonably be during that time. (8) An acci-
dent arises “out of” the employment when it is 
something, the risk of which might have been con-

20 templated by a reasonable person, when entering 
the employment, as incidental to it. (9) A risk 
is incidental to the employment when it belongs 
to or is connected with what a workman has to do 
in fulfilling his contract of service. (10) A risk 
may be incidental to the employment when it is 
either an ordinary risk, directly connected with 
the employment, or an extraordinary risk which 
is only indirectly connected with the employment, 
owing to the special nature of the employment.

30 In delivering the opinion of the Court in Bryant, 
Adm’x vs. Fissell, Justice Trenchard says, “For an 
accident to arise out of and in the course of the 
employment, it must result from a risk reasonably 
incidental to the employment. As was said by Mr. 
Lord Justice Buckley in Fitzgerald vs. Clarke and 
Son (1908), 2 K. B., 796, “the words ‘out of’ pom , 
I think, to the origin and cause of the acciden , 
the words ‘in the course of’ to the time, place ana 
circumstances under which the accident

40
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place. The former words are descriptive of the 
character or quality of the accident. The latter 
words relate to the circumstances under which an 
accident of that character or quality takes place.
The character or quality of the accident, as con-
veyed by the words ‘out of’ involves, I think, the 
idea that the accident is in some sense due to the 
employment. It must be an accident resulting ^0 
from a risk reasonably incident to the employ-
ment.” We conclude, therefore, that an accident 
arises “in the course of the employment,” if it 
occurs while the employee is doing what a man 
so employed may reasonably do within a time 
during which he is employed, and at a place where 
he may reasonably be during that time. We con-
clude, therefore, that an accident arises “out of” 
the employment when it is something, the risk 
of which might have been contemplated by a rea- 20 
sonable person when entering the employment, as 
incidental to it. That this is so, appears from an 
examination of Armitage vs. Lancashire and York-
shire Railway Co. (1902 ), 2 K. B., 178; Collins vs. 
Collins (1907), 2 I. R., page 104; Murphy vs. Ber-
wick (1909), 43 Ir. L. T., 126; and Blake vs. Head 
(1912) , 106 L. T., 822, in each of which recovery 
was denied because the act of the third party was 
not a risk reasonably to be contemplated by the 
employee in undertaking the employment. A risk 3 0  

is incidental to the employment when it belongs 
to, or is connected with what a workman has to do 
in fulfilling his contract of service. Pope vs. Hill’s 
Plymouth Co. (1910), 102 L. T., 6a2, and on ap- 
pea (1912), 105 Id., 678. “And a risk may be 
incidental to the employment when it is either an 

mary risk directly connected with the employ- 
men or an extraordinary risk which is only in- 

Fec  ̂ c°nnected with the employment, owing to
40
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the special nature of the employment. Elliot’s 
Workmen’s Compensation Act (6th ed.), 71.”

The second one, Muzik vs. Erie R. R. Co., de-
cided January 8, 1914, reported in 85 N. J. L., 
page 129, holds that in the case of a railroad em-
ployee, found after a train had gone out, lying 
some three or four feet from the rails, with his feet 

10 toward the track, having an injury in his head, 
and who died shortly thereafter from a broken 
neck, that inference arose that his injury was 
caused by accident, arising out of and in the course 
of his employment. In delivering the opinion, Jus-
tice Voorhees says: “The first point made by the 
defendant is that there is no evidence that 
Muzik’s death was caused by an accident in the 
course of his employment. It is true that no direct 
evidence of these facts was produced. The man 

20 was found after the train had gone out, some three 
or four feet from the railroad, lying with his feet 
toward the track, with an injury in his head, and 
died shortly, the case being one of a broken neck. 
The Bergen County Common Pleas found that the 
deceased came to his death by accident, while in 
the railroad’s employ, and in the course of it. I 
do not think that we can question this finding. 
The facts shown, clearly indicate that the deceased 
was struck by the train after he had given the 

SO way-bills in pursuance of his duty as such em-
ployee, to the train agent, and this, of course, 
would be while in the course of his employment. 
While it is true, there are many cases outside of 
the State of New Jersey, holding that the claimant 
must prove that the applicant was injured in an 
accident arising out of and in the course of his 
employment, I do not think the inference in this 
case varies the rule. See Pomfret vs. Lancashire, 
etc., Railway Co. (1903), 2 K. B., 718; 19 T. L. R>

40
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460. The distinction between that case and the 
one at hand being the fact that there was no proof 
at all of the cause of the injuries resulting in 
death. See also Nicholas vs. Dawson, 15 id., 242; 
McDonald vs. owner of S. S. Banana (1908), 2 
K. B., 926; 24 id., 887; Bender vs. owners of S. S. 
Kent (1909), 2 K. B., 41; 100 L. T., 639; Gilbert 
vs. owners of Nizam, 79 L. J. K. B., 1172.”

The third case is Zabriskie vs. Erie B. K. Co., 
decided November 16, 1914, by the New Jersey 
Court of Errors and Appeals, reported in 86 N. J. 
L-j page 266. In this case, in the course of deliver-
ing his opinion, Justice Parker says, “the appel-
lant insists that the accident did not arise out of 
the employment and the question before the Su-
preme Court was whether there was any evidence 
before the trial court to justify such a finding. If 
there was such evidence the finding of the Court 
of Common Pleas is conclusive. Sexton vs. New-
ark District Telegraph Co., 84 N. J. L., 85; Bryant 
vs. Fissell, id., 72.” The Supreme Court seems to 
have gone a step further and to have made sub-
stantially its own finding upon the evidence. Thi 
was unnecessary, but as it necessarily included 
finding that there was evidence td( support th 
finding of the trial court, which is sufficient for a: 
affirmance, we do not concern ourselves with th 

.t® further than to ascertain whether there wa 
evidence in the case which the trial court was ei 
itled to take hold of as the basis for its findin 

at fact as above.
The opmion of the Supreme Court does not stat 

the evidence with entire accuracy. The decease.
s no o liged to cross the railroad, nor was h 

oc“ “  0f S0 erossing it> but the acciden
ErT n I* tMS Way: The tracks of the defendan 

Railroad Company run through Patersoi
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from north to south, crossing Market Street, which 
runs east and west. The Paterson station of the 
appellant was in the southwesterly angle formed 
by Market Street and the said tracks; the Morris 
beef building, where the deceased was regularly 
employed by the appellant as a carpenter, was in 
the northwesterly angle of Market street and the 

10 railroad, and consequently the deceased, in order 
to reach the station, had to cross, not the railroad, 
but Market Street, which was a public highway 
and the principal artery of traffic in Paterson. 
There was no toilet in the Morris beef building, 
and of course the defendant’s employees had to go 
somewhere to satisfy the calls of nature. Appar-
ently the most convenient place, and the place 
where, as the trial court was justified by the evi-
dence in finding, they had been for some time ac- 

20 customed to going, was the men’s toilet room in 
defendant’s railroad station across Market Street. 
There was evidence that this was the only place 
that they had to go, and that for a year or more 
prior to the accident it was the habitual practice 
of defendant’s employees working in the Morris 
beef building to use the station toilet for their 
personal needs. At the time of the accident the 
deceased was on his way from the beef building 
across Market Street, and bound for the station 

^  toilet, when he was struck by an eastbound auto-
mobile on Market Street and thrown or carried 
over on the railroad track where he was again 
struck by a northbound train that was just start 
ing from the station. This occurred about eleven 
A. M.

There can be no doubt that the trial court was 
fully justified in finding that the accident occurr 
in the course of the employment of the deceased, 
that it took place during the regular working hours

40
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and while he was answering a call of nature, 
which is liable to occur at any time. It was argued 
that he was not doing his employer’s work at the 
time, but there is little or no force in this, for in 
the end it is as important to the employer as to 
the employee that the latter may do his work with-
out unnecessary physical inconvenience.

The trial court was also justified in finding upon 
the evidence adduced that the accident arose out 
of the employment. The difficulty in the case 
arises from the fact that the place where the de-
ceased was struck was a public street, and that he 
was struck by an independent agency, to wit, an 
automobile driven by a stranger and lawfully in 
said street. Hence it is argued that the deceased
was not and could not have been injured fey any 
cause for which the master was responsible, or to 
which he was subjected by the conditions of . his 
employment. But we consider this argument also 
to be without support. It is not only conceivable, 
but it is a matter of daily occurrence that employees 
are required to do their work under conditions 
which render them liable to injury by outside agen-
cies. It is only necessary to cite the case of Klotz 
vs. Newark Paving Co., 91 Atl. Rep., 91, recently 
affirmed here on the opinion of the Supreme Court, 
where the place of work of the deceased was in a 
public street; and during working hours, while 
waiting for his work to begin, or attending to some 
incidental matters in the interim, Klotz was struck 
ŷ a trolley car and killed. It was there held that 
6 acc*dent arose cut of and in the course of his 
p oyment, and the only ground for claiming the 

xistence of a distinction between that case and the

was v that in the Kl0tz case the deceased
in ftm ,6 P ace where he had to do his work, and 

present case the deceased had left the place

10

20

3 0

40



10

where he actually worked and wais on his way to a 
convenience. The distinction is unsubstantial; for 
if the trial court found, as it evidently must have 
found and was entitled to find, that by reason of the 
lack of proper appliance in the Morris building and 
the consequent necessity of going elsewhere—a con-
dition for which the employer was of course re- 

10 sponsible—the practice had arisen and been in 
force for an extended period, of workmen resort-
ing to the only place available, to reach which they 
were necessarily obliged to cross a public street, 
and that this practice was known and assented to 
by the employer (Dierkes vs. Hauxhurst Land Co., 
80 N. J. L., 369; 83 id., 623), the workman was as 
much obliged by the conditions of his employment 
to be where he was at the time when he was struck 
as if he had been a laborer tamping paving blocks 

20 in the middle of the street.
Viewed in this aspect, the damger was one which, 

in the language of the cases, was peculiar to the 
employment, in that the absence of proper facilities 
at the shop and the necessity of crossing the street 
to reach them, gave rise to it. It was not the dan-
ger of an ordinary member of the public crossing 
a street on his own business, but was the subjection 
of the employee to that danger by the conditions 
of his employment. The fact that the accident may 

30 have been and probably was due to the negligence 
of the driver of the automobile, and perhaps also 
to the contributory negligence of the deceased, 
tends to cloud the issue, but does not differentiate 
the situation from that of any workman who is re-
quired in the performance of his work to go into a 
dangerous place and incur the dangers connected 
with that place.”

These three cases contain the law so far as the 
statute has been construed in the State of New Jer 

40 sey.
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POINT II.

How tlie words “arising* out of and 
in the course of his employment” 
have been defined and construed in 
England and Scotland.

“Arising out of,” points to the origin or cause 
of the accident, and, “in the course of,” to the place 
and circumstances under which the accident takes 
place. Buckley, L. J., in Fitzgerald vs. Clarke & 
Co. (1908), 2 K. B., 796, and the time when it oc-
curred. See Loreburn, L. O., in Moore vs. Man-
chester Liners, Ltd. (1910), A. €., 498, 500. “The 
first inquiry is, was he doing any of the things 
which he might reasonably do while employed? The 
next inquiry is, did the accident occur within the 
time covered by the employment?’r “Kot only is this 
definition extremely vague, but it is contained in a 
dissenting opinion by Lord Loreburn, holding con-
trary to the majority of the House of Lords, that, 
judged by this test, the plaintiff was in the course 
of employment.

And see Lord Justice Farwell’s criticism of it in 
Kitchenham vs. 8. S. Johannesburg (1911), K B 
523, 531.

The injury must be received in the course of em-
ployment and must also arise out of i t ; neither alone 
is sufficient. It would appear at first glance that un-
less the servant is actually engaged in work in the 
course of his employment, no injury sustained by 
im could be caused by it and so1 arise out of it. 

kee Farwell, L. J., in Kitchenham vs. S. S. Johan-
nesburg (1911), 1 K. B., 523, 530, and the Lord 

resident in McLauchen vs. Anderson, 48 Scot, L.
4 B W- C. C., 376 (Ct. Sees., 1911).

, 1 e *s generally true, cases may arise
v ere an injury is caused by the employment which

10
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at the time of the accident the servant has, under 
the decisions, left or not yet entered upon. An in-
jury sustained by a servant on his way to or from 
work at some highly dangerous place over which, 
though outside the master’s premises, he is obliged 
to pass, seems to be as directly caused by his employ-
ment as an injury received upon his master’s pre- 

10 mises, but before or after his actual work has begun 
or ended. See Lord McLaren in Menzies vs. Mc- 
Quibban, 2 Fraser, 732, 735-736 (Scot. Ct. Sess., 
1900.) In such cases recovery is denied solely on 
the ground that the employment is held not to begin 
until the servant enters his master’s premises and 
to end when he quits it. See Holiness vs. Mackay 
& Davis (1899), 2 Q. B., 319; 1 W. C. 0., 13, which 
seems to have been such a case.

In the great majority of cases the requirement 
20 that the injury be received in the course of the em-

ployment is the broader of the two, the requirement 
that it must arise out of the employment in general 
operates to restrict recovery to such injuries only, 
among those which the workman sustains while in 
the course of his employment, as also arise out of it.

The phrase “in the course of employment” pre-
sents two principal questions. The first concerns 
the period of employment. When does it begin and 
end, and, during this period, when is its continuity 

30 broken? The second raises the question as to how 
far the servant during the period of employment 
places himself outside thereof by doing that which 
he is not employed to do, or by doing his appointed 
work at a place other than that which his master 
has appointed for that purpose, or by deliberately 
adopting a method of performing the wor o 
than that prescribed by his master or for i

by him. . ,
It is contended that the case of Dunnewald vs. 

40 Steers Oonstrnction Company, cannot be attecteo
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20

by any of the cases in which these last mentioned 
questions have arisen. Dunnewald was not doing 
anything he was not employed to do. He was not 
at work at a place other than that which his em-
ployer had appointed for the purpose and he had 
not adopted a method of performing the work 
other than prescribed by his employer or forbidden 
by it.

After some little vacillation, it is finally settled 
that the term, “in the course of his employment” is 
not limited to those periods during which the 
servant is actually engaged upon work which he is 
employed to perform. “In the course of employ-
ment” does not mean, “in the course of industrial 
work.” Fletcher Moulton, L. J., in Riley vs. Hol-
land & Sons, Ltd. (1911), 1 K. B., 1029, 1033.

Nor is it limited to the time for which wages are 
paid. Indeed the fact that the workman is paid 
wages for the time when the accident occurs is of 
little, if any importance. On the other hand, it 
is well settled that the course of employment does 
not include all the many acts of which the em-
ployment is the sole or at least predominant cause, 
which are done solely because the doer is engaged in 
a particular employment at a particular place, and 
which neither an idle man, nor one engaged in an- 
n er employment would have occasion to do. See 

nness vs. Mackay & Davis, Supra. 3 q
"here a workman was not only required to go 

pon the railway company’s premises and cross its
withkti,b6CT e 0 i Ms emPloym™t by a contractor 

un the railway, but would have been a trespasser
as the n° een f0r the imPlied license which he had as the servant of the contractor.
t h e ; \ ' 0nst,'"etkm "’Oiild include not only
public hieh 6 J'0Ilrney 10 an<l from work upon the 

°h"’ays and Premises of third persons, but
40
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also every act done in preparation for the employ-
ment, even to the putting on of working clothes at 
the workman’s home.

The course of employment, therefore, is neither 
limited to the period of actual labor nor is it ex-
tended to include all acts necessitated by the work-
man’s employment. The workman is not regarded 
as outside the scope of his employment unless 
actually at work or in the receipt of wages, nor is 
he regarded as within it because what he is doing 
is something which has relation only to his work. 
The test finally adopted lies between the two.

The place at which the injury is sustained be-
comes the determining factor among those things
which he does solely because he is engaged in a par-
ticular employment; only those are regarded as in 
the course of the employment which are done within 
the master’s premises or upon some means of con-
veyance to or from his place of work which is pro-
vided by the master for the sole use of his servants 
and which the servant is required or entitled to use
yy virtue of his contract of employment. The em-
ployment may be either for an extended period, as 
i  week, month, or year, during which the master 
is entitled to the entire time of the workman, as m 
the case of seamen and domestic servants, or on e 
other hand, it may be for a limited number of hours 
in each day, as in the case of laborers and em-
ployees in factories. aQOTr1<a

If the employment be in the first class, l 
reasonably well settled that the employmen 
when the employee presents himself at the 
ning of his term of service upon his maste P 
isesf or at the place designated by the latter. The 
only difficult questions which arise are ^
ceming his temporarily quitting the serv 
return thereto. It is only in those cases where

4 0
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employment is to devote a certain number of work-
ing hours to some definite piece of work that the 
question as to when the employment begins and 
ends usually becomes vital. This question, of 
course, arises once even in an employment of an 
extended time, i. e., when the servant originally 
goes into service. See Whitbread vs. Arnold, 99 
L. T., 103. But it arises daily when the employ- 20 
ment is for a number of hours a day. In the great 
majority of such employments neither the actual 
work nor the wages begin until after the workman 
has reached some point well within his master’s 
premises or the place at which the master is carry-
ing on his business.

Both the English and the Scottish agree that the 
employment begins when the workman has arrived 
at the place where his actual work is to be done, 
though the work itself has not begun. And they 2 0  

agree that he is in the course of his employment if . 
he is engaged in doing some act which he is re-
quired to do upon the employer’s premises in prep-
aration for his labor, or when he reaches some 
place upon his employer’s premises where such re-
quired preparatory work is to be done.

Anderson vs. Fife Coal Co., Ltd. (1910), Scot.
Sess. Cas., 8, in which it was held that a miner 
was not in the course of his employment until he 
had reached the spot where he was to get his lamp. 3 0  

The Lord Justice Clerk rejects the rule that the 
moment a man enters the premises of his master, 
he is in the course of employment, and adopts the 
rule that “he must come to some point at which he 
enters upon the work which he has to do.”

Compare Tod vs. The Caledonian Bailway Co., 1 
eraser, 1047 (Scot. Ct. Sess., 1899), with Caton 

vs. The Summerlee, etc., Co., Ltd., 4 Frazer, 989,
cot. Ct. Sess., 1902). But see Haley vs. The

40
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United Collieries, Ltd. (1907), Scot. Sess. 
Cas., 214; Hendry vs. The United Collieries, 
Ltd., 47, Scot. L. Rep., 635, in which workman, in-
jured in one case on his way to get his pay and in 
the other on his way home, were denied compensa-
tion not because they were not at their working 
place, but because they had not used the paths pro- 

10 vided by their employers.
The English cases go further and regard him as 

in the course of his employment when he is using 
as a means of approach to or exit from the scene 
of his duties some part of his master’s premises, 
provided by the master for such use or which the 
workmen have used for this purpose with the mas-
ter’s knowledge and with his consent, or at least 
without his prohibition. Gane vs. Norton Hill 
Colliery Co. (1909), 2 K. B., 539; Hoskins vs. J. 

20 Lancaster, 3 B. W. O. C., 476 (1910).
It is enough that the workman is using a path or 

route which is customarily used by workmen to the 
master’s knowledge, at least if the master has not 
forbidden its use.

While the workman may not loiter unnecessarily 
upon his employer’s premises, Smith vs. South Nor- 
mantown Colliery Co. Ltd. (1903), 1 K. B., 204, 
Benson vs. Lancashire and Yorkshire Railway Co. 
(1904), 1 K. B., 242, he is allowed a reasonable 

30 time to go to and from his work. What is a rea-
sonable time depends upon the circumstances of 
the case. So if the workmen are obliged to come 
and go by trains which arrive and leave some little 
time before and after the work begins and en s, 
the workmen are not required to pass these inter 
vals upon the public highways, but are in the course 
of their employment while passing them upon eir 
employer’s premises, especially if their custom o 
doing is known to their employer and he has pro

40
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vided for their accommodation. Sharpe vs. John-
son & Co. (1905), 2 K. B., 139.

And a workman is held to be in the course of 
his employment while traveling to or from his 
work upon the conveyance which, though not own-
ed or controlled by the employer, is provided by 
him for the sole use of the employees and which the 
workman, though not required, is permitted to use 
by virtue of his contract of employment.

Cremins vs. Gest, Keene & Nettlefords, Ltd. 
(1908), 1 K. B., 469, 1 B. W. C. C., 16. In this 
case mine owners provided a daily train by which 
their employees traveled to and from the nearest 
town to the mines. The coaches were the property 
of the employers, but the engine was owned by the 
railway, which operated the train with its own 
crew and over its own line. The train was run ex-
clusively for the use of the miners, no charge being 
made for conveyance upon it; but the miners were 
not required to travel by it and no allowance was 
made to those who did not travel by it.

The accident happened at the platform upon the 
railway property which had been constructed by 

e mine owners and was repaired by them. The 
P atform was two hundred yards from the mine 
premises, and in order to reach them the miners had
r i°J !r \al0nS a public Mghway. The claimant’s 
form fWaS killed by being pushed from the plat-
mpn fr°n t ° f a tl>ain h j  a  rush of fellow work-
? 2  I v w f  Seeking t0 W d  the train- There- 
ers and ,c_°aclles were owned by the employ-
jnrv wa« 6 pmtform was ^paired by them, the in- 
tion therp re? 1Ved by reason of any bad condi- 
broad nmln’ ^  ^  Case seems to stand for the 
that the P°Slt1011 before stated- It would seem
fully had Tim0 T erS “  baVe been liaWe "  
vided the OWned tbe coacbes nor had pro-

P atform and had control of it for the

1(
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purpose of lighting and repairs. See, however, 
Davies vs. Rhymney Iron Co., 16 T. L. R., 329, 2 
W. C. C., 22 (C. A., 1900), and Walters vs. Stave- 
ly & Co., 4 B. W. C. C., 89 (C. A., 1910 ), 4 B. W. C.
C., 303 (H. L., 1911), especially Lord Shaw, pages 
305-306, and Of. Holmes vs. Gt. Northern Ry. Co. 
(1900), 2 Q. B., 409, 2 W. C. €., 19.

10 Recent cases, however, hold that any means of 
access provided by the vessel and permitted by those 
in command to be used for that purpose are a part 
of the vessel, and that a sailor on his return from 
shore-leave reenters employment when he has 
actually reached such means of access. These cases 
proceed upon the same principles as those which, 
as has been seen, determine when the employment 
of a workman entering his employer’s premises be-
gins; the vessel is regarded as the place at which 

20 the work is to be done, the ladders and gangways 
which are provided by the vessel and under its 
control are the equivalent of those parts of the 
premises provided by the master as an entrance 
to and exit from the place of work.

Moore vs. Manchester Liners (1909), 1 K. B., 
417, 2 B. W. C. C., 87 (1910 ); A. C., 498, 3 B. W.
C. C., 527. A sailor, if he has not reached the ves-
sel itself, must be using some means of access to 
the vessel itself, owned or controlled by it and pro- 

30  yided by it or permitted by it 'to be so used. If 
he is injured at any other point, whether it be 
a dock or quay or a gangway leading to another 
ship, which the sailor must cross to reach his own 
ship, no matter how near he may be to it an 
though the place where the accident occurs is one 
over which he must pass to reach it, compensation 
is denied. This is clearly shown by the cases o 
Kitchenham vs. S. S. Johannesburg, and Beach vs. 
Oakley, Street & Co., argued together (1911),

4.0
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K. B., 523, 4 B. W. C. C., 91 (1911) A. 0., 417, 
4 B. W. C. C., 311, in the second of which com-
pensation was granted to the dependents of the 
deceased who fell off the gangway .between his own 
and another vessel and was drowned; in the first 
it was denied, the sailor having fallen from the 
dock before reaching the gangway of his ship. See 
also Hewitt vs. S. S. Duchess (1910), 1 K. B., 772, 
3 B. W. C. C., 239 (aff’d in House of Lords [1911],
A. C., 671, 4 B. W. C. C., 317), and Kelly vs. Foam 
Queen, 3 B. W. O. C., 113 (1910), in each of which 
the sailor fell off a public dock while or after hail-
ing a boat to take him to his ship. In Kelly’s 
case, the boat hailed was a public one; in Hewitt’s 
case, it was his ship’s boat. Had the sailor been 
injured while being rowed to his ship in a ship’s 
boat it would seem that he would be entitled to 
recover, since such boat would seem to be as much 
a means of access to the ship as was the gangway 
in Moore’s case. In Keyser vs. Burdick & Co., 4
B. W. C. C., 87 (C. A., 1910) compensation was 
granted to a riveter injured while trying to leave 
a ship on which he had been working by sliding 
down a rope hanging from the side of the ship, 
which was the only means of leaving* the gangway 
having been removed, and in Kearon vs. Kearon, 45
Ir< L‘ T-> 96> ± B. W. C. C. 435 (C. A. Ir., 1911) 
compensation was. given to a sailor who tried to 

ar is vessel on his return from leave by jump-
ing from the dock to the boat some five feet away, 
there being no gangway or ladder and no attention 

een paid to his hail. Prof. Bohlen says:

In one case, Fletcher Moulton, L. J., ex- 
P ssed the opinion that it is not necessary 
hat the sailor should actually touch the ship 

/  +e meajns of access thereto provided by the 
as er, but that it is enough if he has taken 

e specific step towards getting from the

1C
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quay to the vessel, as if it were shown that in 
a dense fog he had fallen into the water while 
trying to find the gangway. So far the cases, 
whether dealing with the employment of a 
sailor upon a vessel or a workman employed 
to do work upon his master’s premises, have 
made the workman’s presence upon the em- 

10 plover’s premises, or the means of access there-
to provided by the master and required or al-
lowed to be used by the servant, the decisive 
test as to the beginning of the employment; the 
test may be arbitrary, but it depends solely 
upon the external facts capable of exact proof. 
The dictum of Fletcher Moulton would destroy 
this test and substitute in place of it one purely 
subjective to the sailor depending upon what 
he intended to do and would introduce a multi- 

20 tude of difficult issues.”

The workman must not use a needlessly danger-
ous path or means of transportation to or from 
his work. It is not necessary that he is using the 
place or path provided by his master in Elliott vs. 
Rex, 6 W. C. C., 27. The place where the injury 
was received was one provided by the master. It 
is enough that it is customarily used for this pur-
pose by the workman. Gane vs. Norton Hill Col 

3 0  liery Co., Supra; McKee vs. Gt. Northern Ry., 42 
Ir. L. T, 132, where it seems to be held that a gen-
eral order that the servants are not to use a short 
cut is immaterial if the employer knew that a large 
number of workmen were in the habit of using i 
and it is enough that the use of such path and place 
is not specifically forbidden. Barnes vs. unnery 
Coal Co. (1910), 4 B. W. C. C., 43. In tha: cas 
Fletcher Moulton, L. J., dissenting, held _ 
boy who chose a dangerous and forbidden me o

4 0
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of going to hi® working place could not recover. 
Kane vs. Merry & Cunninghame, 48 Scot. L. Rep.,
430. Compare McKee vs. Gt. Northern Ry., supra.
In this case the dangerous way was selected to 
save the workman trouble.

In every case in which a workman, injured while 
coming or going to work or while engaged in do-
ing something “ancillary” to his employment, has Ifl 
been given compensation, the injury has been in 
whole or in part one due to the nature or condi-
tion of the premises or vessel, or to some operation 
of the employer’s business thereon—in a word, be-
cause of some danger incident and peculiar to* the 
place where he is required or entitled by virtue 
of his contract of employment to be for these pur-
poses.

Farwell, L. J., in Gilbert vs. SI. S. Nizam (1910),
2 K. B., 555, 558, 3 B. W. C. C., 455: “The man who 2 0  

is crushed by a falling wall on his employer’s prem-
ises while he is eating his dinner recovers compen-
sation because he is entitled to be on the spot by 
virtue of his contract of employment.” “If he (he 
is speaking of a workman in a deep slate quarry) 
as to use some perilous means of access (or is 

required or permitted to satisfy his natural wants 
in a dangerous place) the dangers which he runs 
m sach use are to my mind incident to his em- 
P oymeut just the same as those he runs while ac- 3 0

m eu/+w rkr g‘ 11 iS by rea®on of the ernploy- 
F l A  ^  he becomes Sl**>ject to those risks.”
Liners^ L' J*’ in Moore m  ManchesterLmers (1909), 1  K. B., 417, 2 W. O. C., 87, 97.

i o f  ^ lbns m  Collins ( 1907)> 2 i .  b ;,

col r 0t Understand how the occurrence 
°Uld anse of and in the course of a par-

40
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ticular employment unless it was something 
the risk of which might have been contem-
plated by a reasonable person on entering the 
employment, as incidental to it.”

The injury should arise from a risk incidental 
to the employment, that is, one capable of being 

2 Q perceived as constituting a danger to those engaged 
therein.

Lord Kyllachy says in Haley vs. United Col-
lieries, Ltd. (1907), Scott. Sess. Cas., 211,14 Scot.
L. Rep., 193, 195:

“The question—whether the accident arose 
out of and occurred in the course of the em-
ployment—cannot be solved by reference to 
any formula or general principle but must al- 

2 q  ways depend upon the circumstances of each
case.”

And see the protest of Lord Loreburn, L. C., in. 
the course of argument in Kitchenham vs. S. S. 
Johannesburg (1911), A. C., 117, and Walters vs. 
Stavely Coal and Iron Co., Ltd., 4 B. W. C. C., 303, 
304 (1911), against the citation of prior decisions 
upon any but precisely identical facts.

The workman is singled out for protection not be- 
o q  cause peculiarly apt to be injured, but because, as 

a class, workmen are regarded as peculiarly unable 
to take care of the loss resulting from injury with-
out serious detriment to society, present and 
future. This incapacity is present whenever he is 
injured; it should be enough that in fact his em-
ployment has brought the injury upon him.

4 0
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POINT III.

The general rule deduced from the 
English and Scottish cases.

The general rule deduced from the English and 
Scottish cases, then, is that stated by Lord 
Kyllachy, in which he says:

The question whether the accident arose 
out of and occurred in the course of employ-
ment cannot be solved by reference to any 
formula or general principle but must always 
depend upon the circumstances of each case.”

In

10

Haley vs. United Collieries, Ltd., supra. 

POINT IV.

The influence of the E n g lis h  and 
Scotch decisions on the Counts of New  
Jersey. Stare decisis.

In deciding the case of Bunnewald vs. Henrv 
eers, Inc., see Case Book, page 83, lines 26 to 32

r - 6’ WlT  f eference is made to two English 
, ase Book, page 84, where two English

Boot H* re„f<lrred to’ and on Page 85 of the Case 
^  ’ lm6S 9 10 12 “ c W e ,  where Justice Swayze

t h l l t ? r r seems pretty weu at rest in
sLn h  fo f  f ‘S Whcre most the discus-
s ta tu lt .o  u ! ' 1 ’ OW“ g t0 th* faet that their 

antedates our American statutes.”

20

40
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And on the same page of the Case Book two 
more English cases are referred to, on page 86 
three more English cases are cited and referred to. 
The frequent citation of the English cases in the 
opinion and the language of Justice Swayze, above 
quoted on page 85 of the Case Book, lines 9 to 12 
inclusive, show the inclination of the Courts of 

10 New Jersely to follow the lead as far as possible 
of the English decisions. While this may relieve 
the Court of the labor of doing some independent 
thinking, I respectfully suggest that it is to be re-
gretted, because the general rule established by the 
decisions of those Courts, as formulated in division 
III of this brief, and formulated in the language 
of Lord Kyllachy, viz., that “the question whether 
the accident arose out of and occured in the 
course of employment, cannot be solved by refer- 

20 ence to any formula or general principle, but must 
always depend upon the circumstances of each 
case,” leads to nowhere. It establishes no general 
principle or rule which can be respected. If the 
Courts of New Jersey try to follow these decisions, 
the result can only be the frequent doing of in-
justice in causes brought before them for decision. 
No two cases are ever exactly alike. The stretch-
ing or amputating by Procrustean methods to 
make the cases sub judice conform to the case 

30 selected as authority can never accomplish justice. 
Lord Lorebum, L. C., in the case of Swansea Vale 
(Owners) vs. Rice (1912), A. C., 238, has well ex-
pressed the danger of the practice in these words.

“Cases are valuable in so far as they contain 
principles of law. They are also of use to 
show the way in which Judges regard facts. 
In that case they are only used as illustra-
tions. What you want is to weigh probabil-

4 0
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ities, if there be proof of facts sufficient to 
enable you to have some foot-hold or ground 
for comparing and balancing probabilities at 
their respective value, but one against the 
other.”

My objection to the English cases is that they 
establish arbitrary rules, if they are to be regard-
ed as precedents, which have no foundation in 
sound reason. Many of the English and Scottish 
cases hold that the employment does not begin un-
til the servant enters his master’s premises, and 
ends when he quits it. See for instance the case 
of Holiness vs. Mackay and Davis, 2 Q. B., 319, as 
a sample. No consideration is given to the ques-
tion of the circumstances under which the em-
ployee approaches the place of labor, what great 
peril he may be subjected to in making the ap-
proach, the seriousness of the risk he takes in en-
deavoring to be loyal and efficient in his employer’s 
service. The Court of Errors and Appeals of New 
Jersey is not bound by the decisions of the English 
and Scottish Courts, and should not be influenced 
by them. The words of the statute, to use the 
language of Lord James of Hereford, are vague, 
and they were purposely made vague by the Legis-
lature in order that the Courts would have free- 
om and amplitude to lay down general principles 

o law by which these accident cases arising under 
this statute could be classified and precedents for 
each class established, which should permit the 
octnne of Stare Decisis to be applied to a reason- 

e ex ent. This would enable the Courts to rec- 
ogmze the loyalty and efficiency of the workmen 
and also to recognize the disloyalty and inefficiency
the f 6n’ t0 reco^nize tiie circumstances of

me anc* P̂ ace at which the accident occurred,

10

20

30

40
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which resulted in injury or loss of life, which the 
English and Scotch decisions do not intelligently 
do.

P O IN T  V.

T h e c o n stru ctio n  w h icii should be 
10 g iv e n  b y  th is  C ourt.

The Supreme Court, in the opinion, says:

“We think that the evidence in the present 
case would not have justified a finding that 
the accident arose out of the employment.”

See Case Book, page 87, line 12. In other words, 
there was no evidence to show that Mr. Dunnewald 

20 met his death by an accident arising out of and in 
the course of his employment.

This question was fairly before the Supreme 
Court on the certiorari. It had been raised before 
the Trial Court on a motion to dismiss the petition 
for that reason and the motion was denied. Case 
Book, page 63, line 13.

My contention is that the Supreme Court erred 
in directing a reversal of the judgment of the Hud-
son Common Pleas. The Supreme Court after a 
tentative review of the evidence outside of the find-
ings of fact of the Judge of the Common Pleas is 
forced to the conclusion:

1st. That the deceased lost his life in an acci-
dent. Case Book, page 83, lines 18 to 26.

2nd. As to whether or not this accident arose 
in the course of his employment, the Court is over 
come with doubt, and is unable to determine.

4D
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The Court then separates the words of the stat-
ute Arising out of and in the course of his employ-
ment” into two phrases, viz., “Arising out of his 
employment” and “Arising in the course of his 
employment.” I respectfully contend that the 
language of the Legislature ought not to be and 
cannot be killed and dissected in this manner. The 
statute is a new one and was wrought out and 
forged into language by the legislative branch of 
the government with great forethought and labor. 
The two phrases above mentioned were not intend-
ed to be separated and read separately, they were 
intended to be read together as formulated in the 
statute and ought to be so read. The language of 
the statute, wihout being dissected and mutilated 
until its spirit and life have left it, was intended 
to be broadly, liberally and generously compre-
hensive and to cover and include all cases where an 
employe is injured or killed by reason of an acci-

^  W°Uld n0t bave bee11 in, or been af- 
, J bad be not been in the employment of his

tim^bcT °r “  Way t0 Ms work a reasonable time before, and up to the time of his injury or

actuail And d°eS n0t mean that be sha11 be ally engaged m working at the very time of
s injury or death, upon the particul^ kind of

ZtZ TZT  j0b f0r WUch tired! or
where\e f o l ! readled the Particular place 
tion of o , tUa ly t0 beSin tie  work. The rela- 
ant l? h P ^  and empl°ye or master and Serv- 
1911 he!e words are synonymous (see P L
ronstrucHn ^  ^  23>’
flowed to^m Te T  f  k ° f EngIand and
New Je^ev T i l  016 8uPreme Court of
have been before ei r s P ar iVel7 ^  ^  w M cb
is against public r L T  Z  7 T  °°nstrncti011 P y- It is for the best interest
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of every employer that his employe shall be con-
cerned for the welfare of his employer and for the 
success of his employer’s business ventures. That 
the employe shall be loyal to his employer and 
exert himself physically and mentally, and show 
courage to the extent of risking, his life and body 
for the successful execution and performance of 
his master’s undertakings. We are living under 
new conditions. Oities containing great popula-
tions require speedy transportation.

Railroads and bridges must be repaired quickly, 
oftentimes in the night in a few hours, under con-
ditions and circumstances attended with great
peril of life and limb to the different kinds of em-
ployes engaged in the work. In the case under 
consideration, this draw-bridge had to be moved 
in one night, shifted to a new track that had been 
built as part of a railroad constituting a great
lighway to New York City. The night was ex-
ceedingly dark and foggy, which rendered the 
vork not only unusually difficult, but extra- 
irdinarily dangerous. The decedent had been in 
die employ of the defendant for many years (about 
20), and as his conduct showed, was a faithful, 
Loyal and courageous servant, who had his master’s 
welfare at heart. The public was interested that 
this highway should be open for travel. If the 
deceased had reasoned in this way, and had said, 
this is a very dark and dangerous night. If I I?0 
bo my work tonight, it is quite likely I will fall m 
the river and get drowned, and in that case my 
employer will not take care of my widow, 
be dead myself, and the courts will decide in av 
of my employer, if my widow sues it. I know 
am a skilled workman and my employer needs m , 
but the risk is too great. I believe wi a a 
tome tonight and go back into my house and g

4 0
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to bed. The judgment of the Supreme Court 
justifies such reasoning. If all the employes rea-
son hereafter in this way, how will the bridges be 
repaired? How will the public be impeded in their 
travel? The statute is new in this country. It 
has never been construed in this State by the 
Court, except in a few case®. You are free to con-
strue it the best way. The decisions of the English 10 
courts have no binding force here. They ought 
not to have, unless there is some very excellent 
reason why they should. The House of Lords and 
all the other English courts are composed of 
hereditary aristocrats, by birth, education and 
training not in sympathy with labor and the labor-
ing men: and their interests.

It thus appears of the highest importance to 
the welfare in the future of employer and employe 
that such a rational construction shall be given 20 
to the words' “Arising out of and in the course of” 
by the court of last resort of this State, as (1) 
will tend to cause the employe to give and the 
employer to receive the loyalty and most efficient 
service of the employe; and as (2) will tend to 
cause the employe to be rewarded for his loyalty, 
industry, courage and efficiency.

The way is open to give a rational construction 
which will forever enure to the benefit of both 
employer and employe, and largely diminish the 30 
unceasing stream of litigation arising from the in-
tent of the employer to escape liability.

°°URT, IN DECIDING THE DTJNNE- 
\r fv DT CASE VS> HENRY STEERS, INC., 
r r t r D0 WK ™ E GENERAL PRIN- 

WHERE THE EMPLOYE IS
A N n i? t^°vHIS PLAOE 0F EMPLOYMENT,

IT IS NECESSARY FOR HIM TO TAKE
40
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THE RISK OF PASSING OVER A VERY 
DANGEROUiS MEANS OF APPROACH OR 
BRAVING ANY OTHER PERIL AT THE RISK 
OF HIS LIFE TO REACH HIS EMPLOY-
MENT, IN SUCH CASE THE ACCIDENT 
ARISES OUT OF AND IN THE COURSE OF 
HIS EMPLOYMENT. AND THIS IS THE 

1 0  PRINCIPLE ACCORDING TO WHICH THIS 
CASE SHOULD BE DECIDED, UNLESS THIS 
COURT CAN (FORMULATE THE PRINCIPLE 
IN BETTER LANGUAGE, WHICH IT IS QUITE 
POSSIBLE IT MAY BE ABLE TO DO.

POINT VI.

20

3 0

4 0

The object and intent of the statute.

The motive which dominates probably the 
largest body of persons who advocate workmen s 
compensation acts is sentimental humanitarianism, 
that altogether admirable instinct which revolts 
from the contemplation of individual suffering and 
which regards as unjust any condition, social or 
legal, which throws a loss upon a class of in-
dividuals unable to bear it without actual suffei 
ing. There is a further body of public opinion, 
that of the advanced collectivist who believes that 
society as a whole should share the shock of in 
dustrial accidents rather than that it should be 
borne by the particular individual whose ill fortune 
it is to suffer it immediately, and so desires to place 
the burden primarily upon the employer, w o, m 
theory at least, can add the cost to the Pr̂ e ° 
product and so distribute the loss among tha pa 
of the community, at least, whose wants caU hi 
business into existence. This sentiment is stated 
by a considerable group of economists in th
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of the economic law or doctrine, to the effect that 
the consumer should bear, as part of the cost of 
the article which he uses, all the loss which its 
manufacture 'entails, including the destruction 
and impairment of the human instrument of 
manufacture as well as the destruction and im-
pairment of the other instruments, which, since 
such instruments are owned by the employer, is ^0 
already taken into account in fixing the price of 
the commodity. There is a large body of public 
opinion that believes that the task of maintaining 
those reduced to want by industrial accident 
should be borne primarily by the industry which 
creates it, and ultimately by the consumer to 
whose wants such industries minister, rather than 
it should be thrown directly upon the public 
funds realized by taxation. Another considerable 
body of public opinion is inspired by that different 20 
species of humanitarianisim which considers the 
improvement of the human race as a primary 
object of consideration rather than the relief of 
unfortunate individuals. To such a one it ap-
pears intolerable that workmen and their families 
as a class should be subject to the risk of 
fortuitous degradation in the social scale by an 
accidental injury to the head of the family, there-
by throwing the entire family back into a sub-
merged or pauper class or into a class but little 30 
better, and so rendering nugatory the effort ex-
pended in raising them to the position from which 
their mere misfortune has cast them. To work-
men as a class, such legislation may well appear 
a istinct gain, and their support has undoubted-
y teen a strong impulse to the adoption of this 

sort of legislation.
But there is in addition a large class who enter- 

a well-grounded and growing dissatisfaction
40
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with the waste and uncertainty of the present 
state of the law,—a waste which is inseparable 
from any system which requires the proof of fault 
as a basis to liability and which, being based upon 
the essentially common-law idea of antagonistic 
litigation, makes the right to recovery depend 
upon the proof of difficult and uncertain issues 
of fact. If the acts passed and those which un-
doubtedly will be passed, accomplish no more than 
the extension of the field within which claims of 
workmen for compensation may be advanced with
a chance of success, but within which the employer 
may hope equally to resist liability successfully, 
the waste of litigation instead of being diminished 
will be increased by widening the area in which 
it may occur. iSuch a result would satisfy no
one.

View expressed in the earlier cases in England 
and Scotland was, that where the workman 
officiously undertook a work outside the course of 
his employment, or received an injury because of
a slight deviation to carry out his own purposes, 
the employer was not liable.

The later cases hold that the risk in such in- 
stances is not incidental to the employment, and 
the injury does not arise out of it.

Under either the earlier or the later view, the 
employee’s right to compensation is made to de-
pend upon his regard for his employer’s will and 
interests. Phrase it as one will, the servant is 
given the right to recover if, and only if, he is 
obedient and faithful; while not deprived of com-
pensation by mere inadvertent wrong or stupidity, 
he is denied compensation if he délibéra e y 
obeys his employer’s directions and officiously ac 
in defiance of his master’s will as expresse 
the latter’s definition of his servant’s duties.

4 0



3d

But perhaps the most fundamental objection, 
both in theory and in practice, to this phrase, as 
construed in the British Cases, is that it makes 
the master’s liability depend upon the foresight 
of himself and his servant as to the probability 
that the servant will be subjected to the risk of 
injury of the sort which he sustains. Such a con-
ception, while appropriate to determine the extent ^0 
of duties and rights created by a contract volun-
tarily entered into, or to determine whether an 
individual is guilty of wrongful disregard of thé 
rights of others in not preventing harm to them 
by removing the cause thereof, has no proper place 
in an act designed to throw upon the business 
a part of the loss which it in fact causes to those 
engaged therein, irrespective of the negligence or 
care with which it is conducted. Even in an 
elective act the obligation to compensate is not 20 
wholly the creature of the consent of the employer.
The election is to accept the compensation scheme 
as prescribed by the act, as an alternative to an 
increased liability in an action of tort or as an 
alternative to losing statutory rights already 
granted. The election is to accept or reject the 
scheme in its entirety. The nature of the scheme 
is dictated by the Legislature, and the extent of the 
liability under it is determined by its will and not 
by the wishes of the parties. To make the fore- 3 0  

sight of the master the test is to carry into an 
act in which the fault of the master is absolutely 
immaterial a conception of cause, as including 
culpability, appropriate only to tort law in which 
the defendant must not only be the cause, but the 
guilty cause, of the plaintiff’s harm. Whether 
the master or the servant had or had not reason 
to expect injury of the sort suffered or from the 
cause which in fact produced it, is utterly imma-

4 0
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terial in determining whether the business in fact 
caused the injury. This depends on the sequence 
of events and is wholly objective.

In dealing with the casual relation necessary be-
tween the employment and the injury, only three 
Courses appear to be open. The first is to regard 
it as enough that the employment furnishes the 

qO occasion for the employee’s injury, that the servant 
by reason of his service is in fact exposed on the 
occasion of his injury to the force which injures 
him, whether it be one originating in the business 
itself or be a force or condition of which the busi-
ness is in no way the cause. It may be possible to 
suggest cases where the broad right to compensa-
tion is at least seemingly unjust to the master, but
the only other logical and workably definite alter-
native is to give compensation only where the oper- 

20 ations of the business or the condition of the plant 
or premises are the active and immediate cause o 
the injury. In such cases a greater injustice wil 
be done to the employee. The third alternative is 
to leave the phrase as it stands, so making i 
American courts follow the course of English d 
cisión, as they will in all probability do—the fore-
sight of the parties the test and inviting t e very 
difficulties and uncertainties which experience as 
shown to have resulted therefrom. ,

30 One would suppose it to be impossible to find a 
more uncertain question * * * one le ss  susceptib 
of definite proof, the result of which is  more drffi 
cult to predict * * * upon tho solution
legal rights could he made to depend than the eflec 
of an infinite variety of c i r c u m »  «P® ™  
human mind, were it not that t e e  
cussed makes the right t o  co m p e n s a tio n  depe
upon what the parties do actually foresee " n
what they ought to foresee, W e r  c iro u m ^ es

40 not actually known hut which ou„
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it introduces that most uncertain factor, the ideal 
mind of the socially normal man, by whose fore-
sight the rights and liabilities of the parties must 
be determined. Until, after years of litigation, 
there is built up an elaborate system of rules de-
termining what under given circumstances must be 
regarded as foreseeable, the question must always 
depend upon the circumstances of each case and 10 
upon the opinions of the triers of fact thereon. In 
its nature it is mere matter of opinion in every 
situation differing in the slightest degree from 
those already litigated ; in practice, experience in 
those jurisdictions in which this test has been 
adopted to determine the existence or extent of 
liability in an action of negligence has shown it to 
lead to the very uncertainty and consequent litiga-
tion which it is the object of workmen’s compensa-
tion acts to prevent. 20

POINT VII.

How the object and intent of the 
statute has been thwarted and re- 
stricted in England and Scotland, 
and may be in New Jersey.

t h w » ! ?  ,  “ tent 0f the statute been 
emascntat^K ref ricted and its P<wer and force 
“Arisin ted.by the e x t r a c t io n  given to the words

ct Z Z T f ’, r i  “ In  the ~  of* by the 
w S  the a n d  S c° tland’ “  tb08e eases in
“sphere” o ^ tiT *  SP°ak ° f  the “am bit”  and the 
have constrict 1  ^ ° rkm ail’s employment. They 
“arising out o f ' l f  . Slgniflcation o f  the words 

lent to “Injure suffp f1! ^ ^ ^ 111 & meanin£ ^ « iv a- 
working at” or “ 1 ^  Whlle actua11^ engaged in 
working on the ^  suffered while actu ally  

premises of employer.” This is a

3 0

4 0



construction which, nullifies the effect of the act to 
a very great extent. It is a construction which is 
not in sympathy with the purpose and intention of 
the act. It is on a par with, nam qui haeret m  
litera, haeret in cortice. A good example of this 
arbitrary narrow minded construction is the case 
of Webber vs. Wannsborough Paper Co. Limited 

2Q (1913), 3 K. B., 615, cited in the opinion of the 
Supreme Court, Case Book, page 86, line 30. Such 
a decision shames the humanity and intelligence 
of the age we live in. The words of the statute are 
broad and liberal and should be construed for the 
benefit of the employee.

The “ambit” should not be measured in feet and 
inches, and the “sphere” bounded by the employ-
er’s premises, but should be measured and bound-
ed by the noble limitations loyalty, courage, dili- 

20 gence, obedience, efficiency and determined effort 
to serve the employer, which will advance the per 
manent interest and welfare of both employer and

out of and in the course of” do not call for an am-
bit of feet and inches, nor a sphere contained wi

employee for all future time. The words Arising

in a locus in quo.

POINT VIII.

ueu US -LLU'V x . A JrnV VS
e s ta b lis h e d  t o  so m e  d e g r e e  b v  B r y a n  ,

Fissell, supra, to Dunnewald’s case.

1. It is admitted tnai 
by an accident. This is 
by the Paragraph 2 of 
sion (a).

4 0
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2. The construction of the words “in the 
course of employment” enunciated in the 7th 
paragraph of the syllabus do not comprehend 
all the accidents which can arise in the course 
of employment. Therefore, the construction 
so enunciated does not bar Dunnewald’s Ad-
ministratrix from recovery, if she can show 
that the intestate’s death was caused by an ac- ^0 
cident which arose out of and in the course of
his employment in some other manner.

3. The risk of drowning is a risk which 
might have been contemplated by a reasonable 
person, when entering the employment of 
Henry Steers, Incorporated. It was engaged 
in building and repairing docks, wharves, piers 
and railroad and other bridges over waters
of great depth and extent, and any person of gn 
common sense when entering its employment 
would contemplate the risk of drowning, as in-
cidental to that employment. The risk of 
drowning is a risk peculiarly incidental to that 
employment. Therefore, it comes under Para-
graph 8 of the syllabus of Bryant vs. Fissell, 
and the accident arose “out of” Dunnewald’s 
employment.

4. This risk belongs to and is connected with ^  
what a workman working for Henry Steers,
Inc., has to do in fulfilling his contract of ser-
vice and pursuant to Paragraph 9 of the 
syllabus of Bryant vs. Fissell is, therefore, in-
cidental to his employment.

5. The risk of drowning while in the employ-
ment of Henry Steers, Inc., is an ordinary risk

irectly connected with the employment from 
the nature of the employment.

40
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6. This risk of -drowning was intensified, in-
creased and multiplied many fold by the ex-
traordinarily dense fog and darkness on the 
particular night when Dunnewald drowned. 
No one can dispute that his death was owing 
to the special nature of his employment.

7. In order to reach the place where he was 
to work that night, it was absolutely necessary 
for Dunnewald to pass over the trestle of the 
railroad which was the approach to the new 
construction work (the shifting of a draw-
bridge in a tidal river of great depth and ve-
locity of current), and after leaving the trestle, 
to go upon a large floating derrick. There 
was a large open space between the two ends 
of the trestle which approach each other from
Easterly and Westerly banks of the river. It 
was necessary for Dunnewald to pass over the 
route mentioned, because there was no other 
path or route by which a person could get 
where he was to work. The Court can take 
judicial notice of the Hackensack River at this 
point, of the Railroad Bridge over it, and of 
the draw-bridge which forms part of the Rail-
road Bridge and by permitting the passage of 
vessels through its draw when open preserves 
the navigability of the river. Whart. on Ev_ 
2nd ed., Section 339, supported by notes b, 
and 8. Dunnewald had been working _  er® 
that same day until five o’clock P. M. en 
borne to bis supper and left his home to return 
at 9 P. M. He was familiar with the place 
and the way to it, and the 0 ,{
His body was found dead at a pom 
would logically be expected to be, if 
fallen in the river at the place of his emp y

ment.40
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It is respectfully contended that under the au-
thority of Bryant, Adm’x vs. Fisisell, the ad-
ministratrix of Dunnewald is entitled to recover 
compensation.

In the case of Muzik vs. Erie R. R. Co., 85 N. J.
L., 129, page 130, it was claimed by the defendant, 
that no direct evidence of the facts which showed or 
proved that Muzik’s death was caused by an acci- 20 
dent in the course of his employment, was produced, 
but the Bergen County (Common Pleas decided that 
the evidence was sufficient, and the Supreme Court 
affirmed the judgment of the Bergen Common Pleas.

'Muzik was found alongside the railroad with a 
broken neck.

Dunnewald was found in the Hackensack River, 
about where he would be if he had fallen in at the 
time he arrived at the place where he was to work.

Yet in the Muzik case, the Supreme Court af- 20 
firmed the judgment of the Common Pleas, that the 
deceased came to his death by accident, while in 
the railroad’s employ, and in the course of it.

There can as well be a judgment in favor of 
Dunnewald in this case as there was in favor of 
Muzik in his case.

In the case of Zabriskie vs. Erie R. R. Co., 86 
N. J. L., page 266, the deceased was killed on 
Market Street in the City of Newark and not up-
on the premises of the Erie Railroad Company. 30 
The Courts say “it was argued that he was not do-
ing his employer’s work at. the time, but there is 
little or no force in this, for in the end it is as im-
portant to the employer as to the employee, that the 
latter may do his work without necessary physical 
inconvenience. The Trial Court was also justified 
in finding upon the evidence adduced, that the ac-
ci ent arose out of the employment.

The difficulty in the case, arises from the fact
at the place where the deceased was struck was ^0
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a public street, and that he was struck by an in-
dependent agency, to wit, an automobile driven 
by a stranger and lawfully in said street. Hence 
it is argued that the deceased was not and could 
not have been injured by any cause for which the 
master wais responsible, or to which he was sub-
jected by the conditions of his employment. But 

JO we consider this argument also to be without sup-
port. It is not only conceivable, but it is a mat-
ter of daily occurrence, that employees are required 
to do their work under conditions which render 
them liable to injury by outside agencies.”

This is the language of this Court.
Dunnewald was required to do his work under 

conditions which rendered him liable to death by 
drowning. This Court held, that Zabriskie was 
killed by an accident which arose out of and in the 

20 course of his employment. There is no real dis-
tinction between his case and that of Dunnewald. 
It was incumbent upon the Henry Steers, Inc., to 
provide a safe means of access and approach to the 
place where its employees were to work on the 
night when Dunnewald was drowned. This it did 
not do. See Case Book, page 61, line 9. Remark 
of Joseph E. Snell, General Superintendent of 
Henry Steers, Inc.

“My God, I cannot understand how a man got 
30 over there safe. I had to stop and call for a light, 

or I don’t know how I would have got over my
self.” . ,

This remark of the General Superintendent is 
enough to condemn the company and make it li-
able. The defendant company should have placed 
men along the approach with lighted lanterns to 
guide the employees on their way to their wor . 
The approach over the trestle was the means o 
access furnished by the defendant company, an 

40 the only means by which the employees could ga
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access to the place where they were to work. There 
was a lack of proper and safe facilities for en-
trance to the place of employment, a condition for 
which the employer was responsible. The defend-
ant knew that the workmen were necessarily 
obliged to go over this dangerous path to reach 
their work, and this practice was known and as-
sented to by the defendant. The danger was one 10 
which was peculiar to the employment} because 
the absence of a safe path to the work, and the 
necessity of travelling over the dangerous path of 
the trestle and pile driver gave rise to it. The em-
ployee was subjected to the danger of drowning 
by the conditions of his employment. Dunnewald 
was required, in the performance of his work, to 
go into a dangerous place and incur the dangers 
connected with that place. The rational conclu-
sion is that the evidence sustained a finding by the 20 
Trial Court, that the accident arose both out of 
and in the course of the employment of deceased, 
and that Dunnewald’s Testatrix is entitled to com-
pensation.

POINT IX.

A p p lic a t io n  o f  p u le s  l a id  d o w n  in  
th e  E n g lis h  a n d  S c o t c h  C o u r ts  t o  t h e  
c a s e  a t  b a r . 30

Webber vs. Wansborough Paper Co., Ltd. (1913),
,3 K B., 615. Near the bottom of page 620 and 
at the top of page 621, the Courts say, “If the risk 
is one due to the means of access to his ship as in 

oore vs. Manchester Liners, Ltd., the accident is 
ng y said to arise out of his employment.” Dun-
newald s death was due to the means of access to 

is work. In Moore vs. Manchester Liners (1910),
40
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A. C., 498-502, Lord Ashbourne, says, “The mode 
of access to the ship was by a ladder which was 
not fixed, and which swayed, and, in the words of 
the Judge, was an unsafe contrivance.” But it 
was the only mode by which deceased could fulfill 
his necessary duty of returning.

This ladder attached to the ship, was a requisite 
10 of it for the purposes of access, and practically 

for that purpose almost formed part of it. The 
deceased fell off the ladder whilst seeking to re-
enter the ship. On the facts, I arrive at the con-
clusion that the accident arose out of and in the 
course of his employment, and therefore I think 
the appeal should be allowed. Dunnewald was un-
der the necessary duty of returning to the place 
of his work on the night when he lost his life. 
The mode of access by means of the trestle and 

20 pile driver, in the language of the English deci-
sion, was an unsafe contrivance, but it was the 
only mode by which Dunnewald could fulfill his 
necessary duty of returning.

Lord James Hereford says, “The words ‘arose 
out of’ are vague and somewhat indefinite, and 
must, I think, be construed broadly. Moore left 
the ship for the purpose of obtaining goods which 
enabled him to carry out his employment; surely 
an accident occurring during the absence for such 

30 purpose, arose out of the employment.” Dunne-
wald left the pile driver and went home for the 
purpose of obtaining food and rest to enable him 
to carry out his employment that night. The ac-
cident which caused his death, occurred apparent-
ly almost at the moment he had returned to his 
work, and therefore, according to the reasoning 
of Lord James Hereford, arose out of his employ-
ment.

40
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Fletcher-Moulton, Law Judge, says, “for instance 
if it was shown that when the sailor returned to 
the ship, there was a dense fog, and that in trying 
to find the gangway, which I will suppose was not 
lighted, he fell into the water and was drowned, I 
think that the accident would arise out of his em-
ployment, but if all that is shown is that it oc-
curred during his return to the ship, but while he JO 
was still on the shore, and before he had taken 
any specific step towards getting on board the ves-
sel, I think that it would not thereby be estab-
lished that the accident arose out of his employ-
ment.”

In Moore vs. Manchester Liners, Ltd., 1 K. B., on 
page 422, where Fletcher-Moulton, L. J., dissented, 
but thus stated the basis of his judgment. “In 
countless cases the Court of Appeal has had to deal 
with accidents happening to workmen coming to 20 
their employment or going away from it, and where 
the accident has arisen through the workmen us-
ing special modes of access provided by their em-
ployers to enable them to go to or come from the 
actual place of employment. The Court has, so 
far as I know, never hesitated in holding that the 
accident arose out of and in the course of their 
employment.” Employment may be continuous as 
that of a sailor on a voyage, or a domestic servant, 
or it may be discontinuous, in “which case the na,- 30 
ture of the express employment and the incidents 

at are reasonably necessary or proper for the due 
performance thereof, have to be taken into con- 

eration. This consideration also arises when a 
continuous employment is temporarily discon- 
inued, either with leave or without leave. The 

employment of no necessity entering into the risk 
^  m the case of Marshall, in Marshall vs. S. &.

. Rose’ who was engaged in securing his own 
m °rt’ when his death occurred and was not do- 40
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ing what was necessary for him to do, in order to 
engage in the work of his employer.” Lord Shaw of 
Dunfermline, at the end of his contra opinion says, 
fSL desire, however, specifically to guard against my 
opinion being any precedent in what I may call 
the ordinary case of a sailor, whose life is sacrificed 
in circumstances of mystery—say, of loneliness 
during a night watch or confusion during a storm. 
The performance of duty in such circumstances 
would raise presumptions of a kind consistent with 
the seaman’s case completely satisfying the condi-
tions laid down by the Act. I think the view ex-
pressed on that subject in the latter part of Far- 
well, L. J.’s, judgment to be both humane and 
sound.” In the ease of Marshall vs. Owners of S.
S. Wild Rose, supra, Lord Lorburne, L. C. Marshall 
was an engineer on board the ship. The night was 
very hot. He went on deck with his trousers, shirt 
and socks on. At midnight he was not on deck. 
His body was searched for next morning and found 
just underneath where the crew usually sat. Be-
yond this we know nothing. “Now, in the affairs 
of life where much is often obscure, men have to
draw inferences of fact from slender premises.

“A plaintiff or claimant must prove his case. The 
burden is upon him, but this does not mean that he 
must demonstrate his case. It only means that if 
there is no evidence in his favor upon which a rea-
sonable man can act, he will fail. If the evidence,

hough slender, is yet sufficient to make a reason- 
ble man conclude that in fact this man fell into the 
rater by accident, and so was drowned, then the 
ase is proved. I cannot »possibly say that Coun y 
)ourt Judge was wrong, because I also cone u e 
rom the slight material before us, that this man fe 
nto the water by accident (suicide was no e 
uggested) and so was drowned, and I o 
ieve any jury would hesitate in saying so.
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Now, in the case at bar it is an admitted fact 
that the deceased man, Dunnewald, was in the em-
ploy of the respondent, Henry Steers, Inc., and 
that in pursuance of that employment he left his 
home at nine o’clock on the night of April 13th,
1912, to go to resume his work. He had been work-
ing that same day until five o’clock in the after-
noon. He was particularly familiar with the way 10 
to and from the place where he was to work. His 
dead body was found in the river at a point which 
indicates that he had arrived at the place where 
he was to work, when he fell into the river. When 
I say “at the place where he was to work” I mean,
“the immediate vicinity of the work.” When or 
after he arrived he might have been ordered to 
work on either side of the open space between the 
two ends of the railroad track, into which the draw-
bridge was to be inserted. I do not think it would 20 
be at all material exactly where he was to work, 
within the language and meaning of the statute 
upon which the action is based. The evidence as 
to the details of his death are slender, to use the 
language of Loreburn. But it cannot be said truth-
fully that there is no evidence in his- favor upon 
which a responsible man can act. The main cir-
cumstances surrounding his death are strong. The 
facts that he was found drowned in the river at a 
point where it might reasonably and almost cer- ^0 
tainly be expected that he would be found if he 
had reached the place where he was to work, and 
there met with the accident which caused his death, 
seem in my judgment to demonstrate his case. The 
extraordinary darkness of the night, and density 
of the fog on that night, made it the duty of the 
respondent, Henry Steers, Inc., to take care to pro-
vide safe access and approach to their work for the 
employees of the respondent, and the failure of the . A 
respondent to do so, brings the accident within the
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words to arise out of and in the course of hi« em-
ployment.

Lord James of Hereford in his opinion in the 
Wild Rose case, says, “but it remains to be de-
termined, did the death of the deceased arise out 
of his employment? I think it did. Now, what 
do the words ‘arising out of the employment’ 

10 mean? They are vague words, very different in 
their effect from such words as ‘caused by the 
employment.’ This seems to point to an in-
direct connection with the employment, and I think 
they are fulfilled if the accident occurred during 
the employment and under circumstances which 
show that the injured person had not, at the time 
of the injury, departed from the controlling in-
cidents of the employment. It may be that in-
dependent circumstances .may show that the acci- 

20 dent occurring during the employment did not 
arise out of it, but if the conditions I have ex-
amined are fulfilled, the burden of establishing 
such circumstances must be borne by the em-
ployer. The words of the statute of arising out of 
the employment are, as I have said, somewhat 
vague, but I read them, as I think they ought to 
be read, liberally, and, doing so, it seems to me 
that the facts of this case establish a right to 
compensation, and that, therefore, the appeal

30 should be allowed.”
In the case at bar the risk was a necessary risk 

which Dunnewald could not avoid. It differs 
from cases where there is no necessity entering 
into the risk as in the case of Marshall vs. S. S. 
Wild Rose. Marshall was engaged in securing 
his own comfort when his death occurred, and w<is 
not doing what was necessary for him to do m 
order to engage in the work of his employer. This 
Court, in deciding the Dunnewald case vs. Henry 

40 steers, Inc., may lay down the general principle,
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that where the employee is coming to his place of 
employment, and it is necessary for him to take 
the risk of passing over a very dangerous means 
of approach or braving any other peril at the risk 
of his life to reach his employment, in such case 
the accident arises out of and in the course of his 
employment. And this is the principle according 
to which this case should be decided, whatever 20 
results have been reached by the English and 
Scotch Courts or by the Courts of any other 
country, or of this State in any previous cases, 
and the judgment of the Supreme Court should 
be reversed, and the judgment of the Hudson 
County Common Pleas affirmed.

POINT X.

A p p lic a t io n  o f  t h e  p r o p o s e d  prim - ^  
c ip le  o r  r u l e  o f  c o n s t r u c t io n  in  a d d i -
tio n  to  tine r u l e s  a l r e a d y  e s t a b l i s h e d  
in  th is  S t a t e ,  t o  t h e  c a s e  a t  b a r .

From what has already been said, it seems ap-
parent that under the cases already decided in the 

tate of New Jersey, the administratrix of Dunne- 
wald is entitled to recover compensation. Much 
more, then, is she entitled to recover in the case 

is Court shall lay down the principle contended 
or that where the employee is going to his place 

employment, and it is necessary to take the 
risk of passing over a very dangerous means of 
approach, or braving any other peril at the risk 

his life to reach his employment. In such case
e acci ent arises out of and in the course of his 

employment.

bad arrived “  the vicinity of the place of his employment.

30

40
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He was an honest and courageous employee, 
devoted to the service of his employer. He reached 
the trestle, a very dangerous: means of approach 
to his work, owing to the character of the path 
and the unusual darkness of that night, he pro-
ceeded on his way at the risk of his life, and was 
drowned while endeavoring to serve the best in- 

20 terest of his employer.
The Supreme Court, in the opinion of Justice 

Swayze, say: “The accident may have happened 
at some other point in the river, from the decedent 
having mistaken other railroad trestles for that 
of the Central Railroad, from his getting in the 
swamp, where his son afterwards sought for his 
body, or at best for the petitioner’s case on the 
trestle or tracks at the Central Railroad bridge, 
which he had to cross to reach his work. If we 

20 assume the latter as the more probable, it is a con-
jecture or likely guess, no1 more. It does not 
reach the certainty of a logical inference.” These 
suggestions are conclusively refuted by the fact 
that Dunnewald had been at work at five o’clock 
in the afternoon of that same day at the place in 
question. He was perfectly familiar with the place 
and the way to and from it. He lived in Hoboken, 
in Hudson County, many years continuously, and 
was thoroughly familiar with the place where he 

30 worked, and the mode of going to and from it.
His body was found in the river at a point where 

it would logically be found if he had fallen from 
the trestle or the derrick.

The circumstantial evidence is sufficient to 
sustain a logical inference with certainty. It is 
entirely immaterial whether the Central Railroad 
Company owned the trestle and controlled it, be-
cause they allowed the Henry Steers, Inc., to use 
it, and the workmen of Henry Steers, Inc., used i 

40 with the knowledge and consent of their employer,
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and under a number of the English and iScotch 
decisions cited supra, the employer is liable in 
such cases. The accident which caused Dunne- 
wald’s death arose out of and in the course of his 
employment, and his administratrix should be 
given a compensation.

In many places in this brief, I have made liberal 
use of the writings of Professor Francis H. Bohlen, 10 
professor in the University of Pennsylvania Law 
School, particularly his essays on “A Problem in 
the Drafting of Workmen’s Compensation Acts.”

Respectfully submitted,

SAMUEL A. BESSON,
, Counsel for Petitioner-Appellant.

20

30

2IH(C4
40





The Evening Post Job Printing Office, Inc., 156 Fulton 8t., N. T .

§eut of (& m t$  and Appeals.

Henr y Ste er s, Incorporated, 
Defendant- Respondent.

BRIEF FOR DEFENDANT-RESPONDENT.

Appellant filed her petition alleging that on April 
13, 1912, her husband, Theodore Dunnewald, was 
killed by accident arising out of and in the course of 

is employment by the respondent, and claim ing 
compensation under Chapter 95 of the Law s of 1<M1

Lena Du nn ew a l d , as Adm in-
istratrix of Theodore Dunne-
wald, deceased,

On Appeal from 
New Jersey Su-
preme Court.

Petitioner-Appellant,

vs.
On Certiorari.



2

I.

T h e fa c ts  foun d b y  th e  Court of 
Com m on P le a s  a r e  n ot sufficient to 
su p p o rt th e  ju d g m e n t for the appel-
la n t  in th a t  C ou rt.

The conclusions of the Court of Common Pleas 
state that the court is warranted in finding that 
Dunnewald met his death either by falling from the 
trestle, the approach to the new construction work, 
or from the derrick on his w ay from the mainland 
to his work (Case, p. 13, lines 25-29) and the same 
statem ent appears in the determination (Case, p. 16, 
lines 11- 15). The actual finding, however, is that 
the deceased was engaged in the employment of the 
respondent and was drowned while engaged in such 
em ploym ent (Case, p. 14, lines 13- 16) (p. 16, lines 
37_40). There is no finding that his death occurred 
by accident arising out of his employment. The 
most that can be said is that it amounts to a find-
ing that deceased met his death in the course of his 
employment. This is insufficient. It must also 
appear that the deceased was killed by accident 
arising out of his em ploym ent (Bryant v. Fissetl,
84 N. J. L. 72; Reimers v. Proctor Publishing Co.,
85 N. J. L ., 441). ' , .

If the Court be considered as having found what
it stated it was warranted in finding, there is still 
no sufficient basis for a judgm ent for appellant, if  
appellant’s intestate in fact met his death by falling 
from  the trestle, the approach to the new construc-
tion, or the derrick, there is still lacking the f ss®“ 
tial finding of an accident arising out of and m t 
course of employment. The trial court did not con. 
sider itself warranted in finding whether the de-
ceased fell from  the trestle, the approach, or the de - 
rick, but only that he fell from one or the othe . 
cannot, therefore, appear that the deceased met ha 
death in the course of his employment. The trestle
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a n d it s a p p r o a c h e s w e r e t h e p r o p e r t y o f t h e C e n t r al 

R ail r o a d C o m p a n y a n d m ai n t ai n e d b y i t a n d n o t b y 

r e s p o n d e nt ( C a s e, p. 5 2 , li n e s 2 8 - 3 5 ).  I f D u n n e w al d 

f ell f r o m t h e b ri d g e o r t h e a p p r o a c h e s, t h e r e s p o n d -

e nt w o ul d n ot b e li a bl e u n d e r t h e r uli n g i n H e w itt  v. 

O w n e r s o f S hi p  “ D u c h e s s ”  (1 9 1 0 ), 1 K . B. 7 7 2 , a n d 

Kit c h e n h a m  v. O w n e r s o f S. S.  “  J o h a n n e s b u r g  ’’ 

(1 9 1 1 ), 1 K. B. 5 2 3  (1 9 1 1 ), A. C. 4 1 7 , h e r e a f t e r r e -
f e rr e d t o.

I I.

T h e r e i s n o e v i d e n c e  t o s u p p o r t a  

fi n di n g 1 t h a t T h e o d o r e D u n n e w a l d ’ s  

d e a t h w a s c a u s e d  b y  a n  a c c i d e n t a r i s -

i n g o u t o f a n d i n t h e c o u r s e  o f h i s e m -

p l o y m e n t b y  a p p e l l a n t .

T h e r e i s n o r e p o rt e d c a s e i n t hi s s t a t e w h e r e t h e 

pr e ci s e q u e sti o n h e r e i n v ol v e d h a s b e e n c o n si d e r e d. 

I n B r y a nt  v. F i s s ell , 8 4  N. J. L. 7 2 , t h e S u pi ■ er ne 

C o urt, f oll o wi n g t h e r ul e l ai d d o w n b y t h e E n gli s h 

C o urt s, i n c o n st r ui n g t h e p r o vi si o n t h a t c o m p e n s a -

ti o n c a n b e r e c o v e r e d f o r i n j u r y o r d e a t h c a u s e d 

b y a c ci d e nt a ri si n g o u t of a n d i n t h e c o u r s e 

o f ” t h e w o r k m a n’ s e m pl o y m e n t, w hi c h i s c o n -

t ai n e d i n t h e E n gli s h  W o r k m e n’ s C o m p e n s a - 

l o n A ct, h el d t h a t t o w a r r a n t a r e c o v e r y u n d e r 

t h e N e w J e r s e y A c t o f 1 9 1 1  ( p. L. 1 9 1 1 , C h a p. 

; 5’  1 3 4)  m u st a p p e a r t h a t t h e e m pl o y e e’ s
h e at h w a s c a u s e d b y ( a ) a n a c ci d e n t ( b ) a ri s - 

g o ut of a n d ( c) i n t h e c o u r s e o f hi s e m pl o y 

w e nt. E v e n if t h e i nj u r y a r o s e o u t o f a n d i ni 

e n° pl o y m e n t, if it b e n o t a n a c ci - 

rf w> W1  P u r v *e v v  t h e a c t, t h e r e c a n b e n o
^ o v e r y; if t h e r e b e a n a c ci d e n t w hi c h o c c u r r e d

r p _  6 C ^ U? e ° f ” t h e e m pl o y m e n t t h e r e c a n b e n o

Dl o v m 7/f  ̂f d n 0t als ° “ a ris e o ut o f ” t h e e r a'
P y n a e nt; a n d if t h e r e b e a n a c ci d e n t “  a ri si n g o u t
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o f ” the em ploym ent there can be no recovery if it 
did not also arise “  in the course of ” the employ-
ment. See also Reimers v. Proctor Publishing Co., 
85 N. J. L. 441, hereafter referred to, and Hulleyv. 
Moosbrugger, 95 A tlantic R. 1007.

There is, in the case at bar, not only no evidence 
to support a finding that Dunnewald was killed by 
accident arising out of and in the course of his em-
ployment, but there is no evidence to support a 
finding that Dunnewald met his death by falling 
from the Railroad Com pany’s trestle, or the ap-
proach thereto, or from the derrick, or that 
he was drowned while engaged in his em-
ployment. There is no evidence at all as to 
when, where, or how he met his death. It ap-
pears that he had been employed upon a pile 
driver near the Central Railroad Bridge over the 
Hackensack River (Case, p. 24, lines 17-21: p. 29, 
lines 2- 18). The bridge was located on the Hacken-
sack River, between W est End Avenue and Passaic 
Street, Jersey C ity (Case, p. 24, lines 40- 41; p. 25, 
lines 1- 5).' On April 13, 1912, the date of the alleged 
accident, Dunnewald worked from seven in the 
morning until half-past four in the afternoon, when 
he left the scene of his empoyment in company 
with his foreman, and went home (Case, p. 64, lines 
18- 24; p. 28, lines 18- 22; p. 81, lines 2- 6). He was 
instructed to return to work that night (Case, p. , 
lines 22- 24; p. 31, lines 10- 12). He did not report 
for duty in accordance with these instructions 
(Case, p. 28, lines 26- 27; p. 81, lines 11-14; P- “ > 
line 23). It does not appear that he was ever 
at or near the bridge, the approaches, the 
the pile driver, by anyone. The foreman 
saw him after he left for home on the afternoono- 
April 13 (Case, p. 28, lines 26-27; p. 31, lines 11 O  
It  is proved that he reached home after left
w o rk th a t  afternoon. His wife testified that he left 
his home at No. 318 Clinton 8  rpet Hobo ^  
9 o’clock on the evening of Apr'1 13th, t g 
he was going to workf She " d hmi 
reached the corner of Second Street anu
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Street, Hoboken. She never saw him again alive 
(Case, p. 19, lines 39-40; p. 20, lines 1- 20) and there 
is no evidence that anyone else did.

On April 29, 1913, sixteen days after Dunnewald’s 
disappearance, a boatman saw a body floating in 
the Hackensack River off D ryer’s Point (Case, p. 41, 
lines 8-18). Dryer’s Point is between two thousand 
and twenty-two hundred feet from the Central Rail-
road bridge (Case, p. 10, lines 25- 29). The boat-
man had never seen Theodore Dunnewald (Case, p. 
43, lines 21- 23) and the statem ent of Henry Dunne-
wald that Theodore Dunnewald’s body was seen off 
Dryer’s Point (Case, p. 40, lines 11- 14) was pure 
hearsay. On the same day (April 29, 1913) the body 
of Theodore Dunnewald was taken from the waters 
of the Kill von Kull off Port Richmond in Staten 
Island (Case, p. 39, lines 25- 31), about five miles 
from the bridge at which the piledriver where 
Dunnewald had formerly been employed was an-
chored on the date of the alleged accident (Case, p. 
40, lines 8-11). The distance from Dryer’s Point to 
Port Richmond renders it improbable that the body 
seen by the boatman was that of Theodore Dunne-
wald.

The brief for appellant frequently repeats three 
statements that are misleading, and are not supported 
by the evidence: that Dunnewald died as the result 
of an accident; that he had reached the immediate 
vicinity of his employment, or the bridge; and that 
his body was found near the place of his employment. 
There is no evidence in the case to warrant any of 
these statements. There is nothing to show the 
time, place or manner of Dunnewald’s death. As 
to the statement that his body was found near the 
place of employment, it has already been pointed 
out that the evidence shows that it was found off Port 

ichmond, Staten Island, five or s ix  miles from  the 
place of employment.

There was considerable evidence in the case as to 
!© manner in which the men employed on the pile 
river could reach it. Mr. Coleman, the foreman,
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said it was necessary to walk across the railroad 
bridge and go from it to the pile driver in a small 
boat (Case, p. 29, lines 18- 40; Case, p. 30, lines 1-2) 
n,nd that all of the men who went out that night 
went over in a small boat (Case, p. 30, lines 1-2, 
24- 26) and Mr. Foulk, the only other witness who 
was employed upon the pile driver, testified to the 
same effect (Case, p. 50, lines 2- 40). All of this 
evidence was irrelevant, as there was no evidence 
at all to show that Theodore Dunnewald ever 
reached the vicinity of the bridge after leaving his 
home at 9 o’clock on the evening of April 13th. 
Moreover, the bridge over which the men had to 
walk was the property of the Central Railroad 
Com pany and was maintained by it (Case, p. 
52, lines 28- 35). Even if it had been shown that 
Dunnewald fell from the bridge, the appellant 
would not be liable. A  workman who is injured 
while on his w ay to work and while in a place 
or on a structure not owned or maintained by his
employer is not entitled to compensation from him. 
Thus in H ew itt v. Owners o f the Ship  “  Duchess 
(1910), 1 K. B. 772, the master of a ship who had been 
on shore came down to the quay and hailed his ship- 
to send him a boat. Before the boat reached him he 
fell from the quay side and was drowned. It was 
proved that he had a perfect right to be on the quay 
and m ight have been there in discharge of his duty. 
The Court denied compensation to his widow on the 
ground that it did not appear that the accident arose 
out of and in the course of his employment. And 
in Kitchenham  v. Owners o f S. S. “ Johannesburg 
in fra , the Court denied compensation on the ground 
that the evidence failed to negative the possibility 
that a sailor fell from the dock instead of from his 

ship*
Upon this evidence the Court of Common Pleas 

made its findings above referred to and enteredLiu g- 
ment against the respondent. It is submi e 
as the Court of Common Pleas did not find asatac 
fiia f rinnnAwald’s death was the result o an a
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dent arising out of and in the course of his employ- 
ment, its judgment was properly reversed by the 
Supreme Court. Assum ing for the sake of argu-
ment, however, that the Court of Common Pleas 
had found that Dunnewald met his death by acci-
dent arising out of and in the course of his employ-
ment, it is apparent that there is no evidence to 
support such a finding. The judgm ent could be 
sustained, therefore, only if the inference that his 
death was caused by an accident arising out of and 
in the course of his em ploym ent could legitim ately 
be drawn from the facts proved. The respondent 
submits that it cannot.

In Marshall v. Owners o f the Steamship W ild  
Rose (1910) A. C. 486, the facts proved were as 
follows: Marshall was employed upon the steam 
trawler “ Wild R ose” and on the day of his death 
came aboard and went below. It was a very hot 
night and he subsequntlv came out of his berth 
saying he would go on deck for fresh air. The 
crew always sat on the starboard quarter against 
the fish board. His body was found next morning 
just underneath where the crew usually sat. The 
Court held that no facts were shown from which it 
could be legitimately inferred that Marshall was 

i ed by an accident arising out of and in the course 
?, »  employment. Lord Atkinson, speaking for 
the House of Lords, said (p 491):

in bo(^  was found next morning floating
siJ v T  Y at.e/  J’ust un(3erneath a place on the 
starboard side of the vessel, where either the
Pv. p ^ d e c e a s e d  and his companion, which- 

‘ w e ’ alone ls used— usu- 
thJthai ',r T hai ?  f., * Ther? is nothing to show 
self inf deliberately jum p or throw  him-
b i l i t v )Qth.e, Water beyond the greater proba- 

y of accident as compared with suicide.”

Lord Shaw said (p. 494):

of infprJnnib6 Pre®ent case, my Lords, the name
pure comW^ay b wuPt to be Siven io what *  P conjecture. W hat did the sailor Mar-
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shall do when he left his berth and went on 
deck? Nobody knows. All is conjecture. Did 
he jum p overboard, w alk overboard or fall 
overboard? One can infer nothing, all is con-
jecture. W as there an accident at all, or how 
and why did the deceased unhappily meet his 
fate? No doubt the occurrence took place dur-
ing the period of his engagement but did it take 
place in the course of his employment, or, as 
Sir Robert Finlay ju stly  argued, in the course 
of some occupation grafted on to his employ-
ment but in no w ay part of it, necessary to it, 
or usual in it? There can be, in my view, 
nothing dignified with the name of an infer-
ence on this subject, but again only conjecture. 
* * *

“ The statute provides that ‘ if in any em-
ployment personal injury by accident arising 
out of and in the course of the employment 
is caused to a workman, his employer shall 
* * * be liable to pay compensation,’ in
respect of the workman’s death. I do not see 
my w ay to hold that this is equivalent to say-
ing the employer is liable to pay compensation 
in respect of the death of any workman should 
the death occur during the period and at the 
place, of his service. To do so would, in my 
opinion, be to interpret a language setting up 
definite conditions and canons of liability as 
if it were really a life insurance. It is settled 
law that a claimant, in invoking the statute, 
must establish that the conditions and canons 
of liability which it sets up have been satisnea. 
But the interpretation argued for by the ap-
pellant would wipe those conditions and canons
out.”

In Bender vs. Owners o f Steamship Zent (1909), 
2' K . B , 41, a ship’s cook disappeared during the 
voyage. He was seen on board at 5:35 a . M.; a 
6:20 when he was wanted he could not be oun • 
He was never seen again by any one. e 
of the Rolls said (p. 43):

“  This is a case which may be said to b̂e near 
the line, but it seems to me to be on which 
we are bound to uphold the Pr0P°slj£  court, 
has been repeatedly laid down m this cou ,
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that it is for the applicant to prove that the 
accident arose out of and in the course of the 
employment, and that that rule applies none 
the less although, by reason of the death of 
the workman, it m ay be that a greater burden 
is thrown on the dependents of the deceased. 
* * * Nobody knows how the accident hap-
pened. We know  within a little the time at 
which it happened, but, notwithstanding all 
the inquiries that were made and all the 
searches that were made, we get no further. 
Under those circumstances, is there any ju sti-
fication for inferring that the death, which I 
assume arose ‘ in the course o f ’ employment, 
arose ‘ out of ’ the employment? I am bound to 
say I think there is no ground. There are many 
contingencies, any one of which is almost as 
probable as the other. Although he was chief 
cook and baker, it is conceivable that he might 
have been engaged on some ship’s work, or 
something incident to the employment on deck, 
at that early hour. It is conceivable that he may 
have been out there am using himself, or, to use 
the word which has been frequently used, lark-
ing. It is conceivable that he may have been 
guilty of suicide. Under those circumstances, 
it seems to me that there is nothing w hatever 
in the circumstances of this case which justified 
the county court judge in inferring that which 
he did infer.”

To the same effect see Kitchenham vs. Owners o f
S. S. Johannesburg (1911), 1 K. B. 523. The evi-
dence showed that a seaman while returning to his 
ship fell into the dock. The access to the ship was 
hy a gangway which was well lighted. There was 
no evidence as to whether or not the deceased had 
ever reached the gangw ay when he fell into the 
water. Fletcher Moulton, L . J ., speaking for the 
King’s Bench, said (p. 528):

,. my opinion this is not sufficient to neg-
ative the possibility that the accident was due 
° an accidental slip on the w harf or to the 

sailor having gone to the edge of the w h arf 
or his own purposes (perhaps to look over in 

order to see the state of the tide) and fallen
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over. It is not the duty of the court to specu-
late on such matters. It is for the applicant 
to prove that the accident arose ‘ out o f ’ the 
employment, and if the evidence is not suffi-
cient to establish this the claim fails. I am 
of opinion that the evidence in this case falls 
short of w hat is necessary, and though one 
m ay think it possible, and even probable, that 
he was going on to the gangway wheu the 
accident occurred, this is not established with 
that reasonable certainty which the Court re-
quires from a plaintiff in the proof of his case. 
I am therefore of opinion that this appeal must 
be allowed, with costs.”

The Kitchenham  case was affirmed by the House 
of Lords (1911) A. C. 417.

In Gilbert v. Owners o f Steam Trawler Nizam 
(1910), 2 K . B. 555, an engineer on a ship which was 
ly in g  in dry dock, after completing his morning’s 
work of getting stores on board, went home to his 
dinner, and on his return fell into the dry dock, 
where his dead body was found. The Court held 
that there was no evidence that the accident arose 
out of and in the course of his employment within 
the meaning of the W orkm en’s Compensation Act, 
1906, and that his dependents were not entitled to 
compensation.

The Master of the Rolls said, on pages 557 and
558:

“  The deceased man was second engineer on 
a steam trawler which was lying in dry dock, 
and in conjunction with the chief engineer 
had the duty of getting certain stores on board 
the traw ler. He was engaged on that duty till 
12:30 A fter that he had no more work on 
shore to do. Then the deceased man, who 
lived at Grimsby, went home to dinner, we 
was not wanted back very speedily, an 
w ay back he met the chief engineer at a street 
corner. That was about 1:30 Then the chie 
engineer says: ‘ W e got to the side ke
dock and some young man came uP a“ J f f  
to Gilbert. I did not know him. I left then 
„ „ a oKr,s»rd and never saw him alive ag^m*
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And then his dead body was found in the dr? 
dock. That is all we know. Under these circum -
stances it seems to me that if this decision is to 
stand every workman in any employment will 
be entitled to claim the benefits of the A ct if an 
accident happens to him on his w ay from his 
own home to the factory or ship or other place 
of employment. I decline to say that a ship for 
this purpose is in any different position from a 
factory. This is a simple case where a man has 
been to his own home and has met with an ac-
cident on his way back. This question has 
been decided not once but again and again by 
this Court. * * * The decisions of this 
Court have been numerous and unvarying that 
it is for the applicant to prove that the accident 
arose out of and in the course of the em ploy-
ment I do npt mean by that that there must 
necessarily be direct evidence of that fact; it is 
sufficient if there is evidence which will ju stify  
the county court judge in draw ing that in-
ference without any direct evidence. But when 
we know nothing more than that this man’s 
body was found in the dry dock, that he had 
gone home to get his dinner and that he had 
been seen talking to somebody on his w ay back 
before the accident, in my opinion there is not 
a particle of evidence to ju stify  the Court in 
inferring that this accident arose out of and in 
the course of his em ploym ent.”

Farewell, L. J., said on page 558:

“  l  am of the same opinion. I think that th( 
case is concluded bv the statem ent of facts 
1 he workman has to prove that the acciden 
arose out of as well as in the course of his em 
ployment. * * *  Unless the words ‘ out o 
his employment ’ are struck out of the Act, thii 
claim cannot stand. I f  any authority wen 
n|o /  ^ *s.^° found in Bender v. Owner, 
oj steamship Zent, and Marshall v. Owners o 
oteamship Wild Rose, recently affirmed in tin 

ouse of Lords, wrhich, in my opinion, com 
pietely cover this case,” with which Kennedy 

a., agreed.

V‘ The Wansborough Paper Co., Ltd.
K. B. 615, the applicant, a seaman, who
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had been employed in unloading respondent’s ship 
while it was ly in g  in harbor, left the ship to go to 
his home ashore, after his duties for the day were 
over. In doing so he had to cross a plank, one end 
of which rested on the deck, the other end being 
placed upon a rung of a ladder which was per- 
manently fixed to and formed part of the quay. 
He crossed the plank in safety, but when he had 
ascended a few  steps of the ladder he slipped and 
fell from it, sustaining an injury in respect of which 
the county court, judge awarded him compensation 
under the W orkm en’s Compensation Act, 1906:

On appeal it was held that the sphere of the ap-
plicant’s employment was the ship and not the 
quay, and that as he was injured while he was 
ascending the fixed ladder attached to the quay the 
accident did not arise out of and in the course of the 
employment. The Master of the Rolls said on page 

617:
“  Em ploym ent does not continue during the 

whole tim e occupied by going to or from the 
workm an’s home from or to the actual place o 
work. For example, a sailor meets with an 
accident on the high road or on the quay, he 
not being there on ship’s business, hut tor ms 
own purposes. It can make no M ^ c e  
whether he was going from the ship oi return 
ing to the ship.”

And on pages 618 and 619:

“ The facts in the present 
clearly stated by his Honour Judge ^  on
are not in dispute. Webber was emp y 
a ketch which was lying in R atchet f he S ’ 
He had been assisting in unloading th h p̂
and when that was finlske^  and the
hatches. His home was at WatcheC a i he
w ork being finished 1 ™a8 He cfossed a plank 
was not living on board. H which rested 
belonging to the ket(;h’ one e^  te[)S on this 
on a fixed ladder, and he go fell between
fixed ladder when he slipped and re
the ketch and the quay and Z f  county court the learned couniy w
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judge has held that the accident arose out of 
and in the course of his employment. I have read 
his very careful judgm ent with attention. He 
seems to consider it sufficient that the ladder 
was the means of access to the ship, and was 
the proper means of access. But in my opinion 
this is not sufficient; the quay itself is the 
proper and necessary means of access, and no 
one would suggest that an accident on the sur-
face of the quay by falling over some ropes 
would be within the Act. This is precisely the 
case put by Lord Gorrell in the passage which I 
have read. That passage is consistent with 
what was said by ail the noble Lords and it is 
consistent with several decisions in this Court, 
some of which were cited with approval in the 
House of Lords.

In my opinion there was no evidence to 
justify the finding that the accident happened 
in the course of the employment, and the ap-
peal must be allowed.”

In Holness v. Mackay &  D avis  (1899), 2 Q. B. 
319, a firm of contractors, under a contract with a 
railway company for the widening of their line, 
were ballasting a siding which was separated from 
the main line by several lines of rail. The siding 
could only be reached by w alking for a considerable 
distance through the premises of the railw ay com-
pany, and the workmen were advised by the con-
tractors, with the authority of the railw ay company, 
to enter the premises by a gate, from which a path 
led by the side of the railw ay to the siding which 
was being ballasted; it was not necessary, while 
following this route, to go upon the main line. On 
a morning, seven minutes before the hour for 
the commencement of the day’s work, a workm an 
in the employ of the contractors, while on his w ay 
to his work at the siding, was run over and killed 
on the main line 150 yards from the locality of his 
woik:— 1The Court held that it was no part of the 
contiact of employment that the em ploym ent should 
include the time taken in getting to and from the 
work, that under the circum stances the contractors
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owed no duty to the workman while proceeding to 
his work, and that therefore the accident did not 
arise out of and in the course of the employment of 
the workm an within the meaning of the act.

Smith, L . J , held that a workman who is injured 
in a place not under his employer’s control while 
going to or returning from his work is not within 
the provisions of the W orkm en’s Compensation Act, 
1897, and said, at page 322:

“ This case raises a question of considerable 
importance— whether an employer is liable un-
der the W orkm en’s Compensation Act for in-
juries received by a workman while going to or 
returning from his work. I do not think that 
the counsel for the respondent has been able 
successfully to maintain the affirmative of this 
proposition— that is, that in such a case the 
w orkm an’s injuries arise out of or in the course 
of his em ploym ent.”

And on pages 323 and 324:

“  It has been urged on behalf of the respond-
ent that the case is like that of a man who is 
employed in a large quarry and who is killed in 
the quarry while going to his work in a particu-
lar portion of it, or that of a man who, while 
going to his wTork on the upper floor of a large 
factory, is killed in a lower floor of the factory 
while on his way to his work. But those are 
very different cases; there the employer has the 
control over the w’hole quarry or factory, and 1 
am not prepared to say that an accident hap-
pening in a downstairs room to a man on his 
w ay to his work in an upstairs room would not 
be within the Act, but I do not decide it; I leave 
this open. W ith all respect to the learned coun-
sel’s argum ent, those cases are very different, 
in the case of a quarry or a factory the employer 
has the control over the whole of the premises, 
here the appellants had no control over the lai 
way premises except that part where the woi 
under their contract was being actually p 
formed, for the mere license to use the premises 
to get to the lo cality  of the work gave the 
tractors no right of control over the por
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along which they passed or over the trains run-
ning thereon. The present case seems to me 
like the case of a man who meets w ith an acci-
dent while passing along a high way or any other 
way in order to get to his work. I do not 
think that it was part of the contract of 
employment that the em ploym ent should e x -
tend till the deceased got to the place where 
his work was, or rather should include the time 
taken in getting to that place, nor can I hold 
that he had in contemplation of law  begun his 
work when he had not got to the place where 
his work lay and the time for commencing 
work had not arrived. It is true that the acci-
dent happened only seven minutes before his 
work was to commence; but if the shortness of 
the time is an element for our consideration, 
where is the line to be drawn? There can be 
only one line which can be safely drawn, one 
test which can be safely applied, and that is 
that unless the injury arises out of and in the 
course of the workman’s employment and hap-
pens on the locality where he is employed he 
does not come within the terms of this A c t.”

In McDonald v. Owners o f the Steamship Banana  
(1908), 2 K. B. 926, the Master of the Rolls, speaking 
for the Court of Appeal, said at page 928:

*' 19 my opinion this award cannot stand. 
INothing more has been proved than that the 
man fell on his way back to the ship. * * *
In this case, as in all similar cases, it is for the 
applicant to prove affirm atively that the acci-
dent arose out of and in the course of the em -
ployment. There is no presumption in favor of 
the applicant. If the only evidence is equally 
consistent with either view the applicant fails.”

And Kennedy, L. said at page 929:

The onus of proof is on the claim ant; it is 
not enough for her to prove that the deceased 
was m the employment o f the defendants and 
mat the accident happened during such em- 
p oyment. She must shew affirm atively that 

e accident arose out of or in the course of his 
° y n?enk> this point is clearly raised by 

v employers in their defence, Now the only
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evidence is the entry in the log. The county 
court judge has said that ‘ the entry leaves it so 
that a conclusion can be drawn either that the 
man met his death by an accident arising out of 
his employment or otherw ise’ and I agree with 
him. The man was not on board the ship, but 
on the gangw ay; he was returning, but had 
not reached his destination. He may havegone 
ashore on a spree w ithout leave, he may have 
gone ashore with leave for his own purposes, or 
he may have gone ashore on some errand con-
nected with the ship. The entry is equally con-
sistent with either of the first two alternatives, 
but perhaps less so with the third, as if that 
had been the case one would have expected it 
to be stated in the log. Now in the two first 
alternatives the employer would not be liable, 
and in the third he would be liable. * * 
the onus in the present case is upon the appli-
cant to shew that the accident arose out of, as 
well as in the course of, the employment of the 
deceased.’ I think that it would be very unfor-
tunate, and would add much to the difficulties 
of county court judges in administering the 
Act, if we attempted to draw subtle distinctions 
in order to avoid a well settled rule of universal 
application, that it is for the plaintiff to prove 
his case.”

In Pom fret v. Lancashire Railway Co. (1903), 2 
K. B. 719, the Court of Appeal upon an application 
for compensation under the English Workmen 
Compensation A ct held that the burden was upon 
the applicant to show that the accident arose ou 
o f ”  as well as “ in the course o f ” the einPl”>'m 
of the injured workman; that although the fact 
that the accident happened in the course o 
ploym ent m ight be admitted, the m re n  
discharged, as the manner in which the, a c c e n t  
happened is left wholly unexplained and as t 
deuce is equally consistent with the - « «  «  
happened in consequence of something which
not arise out of the employment.

The facts in all of the cases ^ o v e  cited were
more favorable to the claimant than

the case at bar.
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In the Bender case the deceased was seen at 5:35 
upon the ship where he was employed and was 
missing at 6:20, less than an hour later. In the 
Kitchenham case there was evidence that the 
deceased came upon the w harf near which his 
ship was moored and was w alking toward the 
gangway, but there was no evidence as to whether 
or not he actually reached it. In the Marshall 
case the deceased was seen upon the ship on 
which he was employed in the evening and the 
following morning his body was found floating 
in the water directly under the spot where he had 
been accustomed to sit. In the Gilbert case the 
body of the deceased workm an was found in the 
dry dock where his ship was moored. In all of 
these cases, except the Marshall case, the time of the 
death is fixed within an hour and the place is defi-
nitely established. In the Gilbert, Webber and Hot-
ness cases all of the circum stances surrounding the 
the accident were shown. In the present case, 
however, the evidence does not go so far. The de-
ceased was last seen at the corner of Clinton and 
Second Streets in Hoboken. The pile driver upon 
which he was employed was located in the H ack-
ensack River between W est End Avenue and 
Passaic Street, Jersey City. There is no evidence 
that he ever came any nearer to it than the place 
where he was last seen in Hoboken. His body was 
not found until sixteen days afterw ards and five 
miles from the place where he had been employed. 
As in the Marshall case there was nothing to show 
that he did not deliberately jum p or throw him self 
into the water, except the greater probability of ac-
cident as compared with suicide. It was held in 
the Marshall, Bender and Kitchenham  cases above 
cited that there could be no legitim ate inference as 
to what caused the death of the deceased; that at 
best there could be only conjecture, and in the G il-  
erf case it was held that there was no evidence to 

justify the court from inferring that the accident 
arose out of and in the course of the employ-
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ment; and in the Gilbert, Webber and Holness 
cases it was held that an accident occurring while 
the employee was going to or return-
ing from the place of his employment could 
not entitle him to compensation. The same 
ruling should be applied here. The evidence shows 
that Dunnewald never reported for duty or reached 
the pile driver on which he had been employed 
after leaving his home in the evening of April 13, 
1912. There is nothing to show that he ever came 
near the place of his employment. There is not 
even definite evidence as to the date of his death. 
It may have occurred any time between April 13 
and April 29. Nor is„the place of the alleged acci-
dent shown any more definitely. Dunnewald was 
last seen in Hoboken. His body was found in the 
K ill von K ull off Port Richmond, Staten Island. 
The place where the pile driver upon which he had 
been employed was moored was several miles from 
both the spot where he was last seen alive and the 
spot where the body was found. There is abso-
lutely nothing to show that on the night of his 
disappearance he ever came near the place where 
he had been employed. There is nothing in the 
case upon which an inference as defined in the 
above cases can be based. A t best there can be only 
speculation and conjecture.

It is well established that where the evidence is 
equally consistent with liability or with no lia-
bility judgm ent must be against the claimant. A 
leading case on this point is Wdkelin vs. The Lon-
don &  Southwestern Railway Company (1886), 
12 A . C. 41, where Lord Chancellor Halsbury, 
speaking for the House of Lords, said (p. 45):

cumstances which are est_ .
consistent with the allegation of the plaintin
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f o rt u n at e c al a m i t y o c c u r r e d.  O n e m a y s u r -
mi s e a n d it i s b u t s u r m i s e a n d n ot e vi d e n c e 
t h at t h e u n f o r t u n a t e m a n w a s k n o c k e d d o w n 
b y a p a s si n g t r ai n w hil e o n t h e l e v el c r o s si n g, 
b ut a s s u mi n g i n t h e pl ai n tiff’ s f a v o r t h a t f a c t 
t o b e e st a bli s h e d, i s t h e r e a n y t h i n g t o s h o w 
t h at t h e t r ai n r a n o v e r t h e m a n r a t h e r t h a n 
t h at t h e m a n r a n a g ai n s t t h e t r ai n ? * * * 
I d o n ot k n o w w h a t f a c t s t h e j u r y a r e s u p -
p o s e d t o h a v e f o u n d, n o r i s it, p e r h a p s, v e r y 
m at e ri al t o i n q ui r e, b e c a u s e if t h e y h a v e f o u n d 
t h at t h e d ef e n d a n t’ s n e gli g e n c e c a u s e d t h e d e a t h 
of t h e pl ai n tiff’ s h u s b a n d, t h e y h a v e f o u n d it 
wit h o ut a f r a g m e n t o f e vi d e n c e t o j u s tif y s u c h 
a fi n di n g. ”

\

T h e s a m e r ul e i s r e c o g ni z e d i n N e w J e r s e y, a n d 

it h a s f r e q u e n tl y b e e n h el d t h a t t h e cl ai m a n t m u s t 

e x cl u d e a n y p o s si bl e e x pl a n a ti o n w hi c h m a y b e i n -

c o n si st e nt wit h li a bilit y o n t h e p a r t o f t h e d e f e n d -

a nt. T h u s i n S u b u r b a n E l e c t ri c C o.  v s. N u g e n t , 
29  V r. 6 5 8 , t h e C o u rt o f E r r o r s h el d t h a t:

. ** If 1 a n a °ti o n f o r p e r s o n al i nj u r y, t h e pl ai n -
tiff, i n o r d e r t o r e c o v e r d a m a g e s, m u s t d o 
m o r e t h a n s h o w t h e p o s si bl e r e s p o n si bilit y o f 
t h e d ef e n d a nt f o r t h e i nj u r y.  I n t h e a b s e n c e 
or di r e ct e vi d e n c e h e m u s t s h o w t h e e xi s t e n c e 
ot s u c h ci r c u m st a n c e s a s w' o ul d j u s tif y t h e i n -
f e r e n c e t h a t t h e i nj u r y w a s c a u s e d b y t h e 
w r o n gf ul a ct of t h e d ef e n d a n t a n d e x cl u d e t h e 
i d e a t h at it w a s d u e t o a c a u s e w it h w hi c h t h e 
d ef e n d a nt w a s u n c o n n e c t e d. ”

I n K e n n e d y  v s. N e t h e rl a n d s - A m e ri c a n S t e a m  

N a vi g ati o n C o.,  4 7  V r. 6 1 8 , 6 2 2 , t h e C o u r t of 
Err or s s ai d:

d p n +vi1 °erfl u r t o Js,] P P ° rt h e r c o n t e n ti o n t h a t t h e 
t h e r L v   d e P e d e n t w a s d u e t o a f ail u r e o n 
w h i ? h o " f t h,e d e f e n d a ni c o m p a n y o f a d u t y 
d„ n , ‘ A . e d t o hi m a s hi s e m pl o y e r, t h e b u r-

p o s si hf e m " p o n, ‘ ? r t 0 d o m o r e t h a n s h o w t h e 
p o s si bl e r e s p o n si bilit y o f t h e d e f e n d a n t t h e r ef o r.

q ui r e s t hi’t e n h C e ° f dil ? c t e vi d e n c e - t h e l a w ~ - 
ci r c u r n st s n h e m u st s h o w t h e e xi s t e n c e o f s u c h
t h at h i f u l f h  3 8  i u s tif y t h e. i n f e r e n c e
■  hi s d e at h r e s ult e d f r o m a n e gl e c t o f d u t y
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by his employer, and exclude the idea that it 
was due to a cause fo r  which the company was 
not responsible. Suburban Electric Co. vs. 
Nugent, 29 id ., 658. This burden she has not 
sustained.”

And in Cass vs. Sanger, 48 Vr. 4T2, the Court said, 
at page 414:

“  W here negligence is alleged and the proofs 
of it are circum stantial and not direct the evi-
dence must be such as to exclude all theories 
of accounting for the accident which would be 
inconsistent with the defendant’s negligence” 
(.Suburban E lectric Co. vs. Nugent, supra).

See also
Paynter vs. Bridgeton, etc., Traction Co. 

(Ct. of Err., 1902), 38 Vr. 619, 625;
Hummer vs. Lehigh Valley R. R. Co. (Ct. 

of Err., 1907), 46 Vr. 703, 706;
Chester vs. Cape May Real Estate Co. 

(Sup. Ct., 1909), 49 Vr. 131, 133.

In Rhobovskp vs. N. J. Worsted Co. (Ct. of Err., 
1908), 47 Vr. 543, 546, the Court of Errors said:

0 There was no direct evidence as to what 
caused the injury, and the plaintiff, by failing 
to exclude other possible causes for which the 
master would not be responsible, has simply 
left it to be conjectured by the jury that the 
defendant was responsible.”

In Reimers v. Proctor Publishing Company, 85 
N. J. L. 441, the Court in construing the act here in 
question held that the burden of proving that the 
death was caused by accident arising out of and in 
the course of his employment wras upon the pe i 
tioner. In that case the testimony of the surgeon 
showed that death might have resulted from indi-
gestion (which had nothing to do with the accident 
there in question) or from an injury to the head 
which was caused by accident arising out ot and m 
the course of the man’s employment, but the phys -
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cian refused to state positively that death resulted 
from the accident. The Court of Common Pleas 
awarded compensation and the Supreme Court re-
versed the judgment holding that under the cir-
cumstances shown it was not proper for the trial 
Court to infer that death was caused by the acci-
dent. The Court said at page 443:

“ The burden of proof is in accordance with 
the ordinary rule upon the petitioner. That 
the legislature did not mean to shift it to the 
defendant in a case like the present is shown by 
the fact that in the very same paragraph (sec-
tion 2, placitum 7) it expressly enacted that the 
burden of proof that injury or death was inten-
tionally self inflicted, or that intoxication was 
the natural and proxim ate cause of the injury 
shall be upon the employer. JJJxpressio unius 
est exclusio alterins.”

See also Bryant v. F isse ll, 84 N. J. L. 72, where the 
Court held that the burden of furnishing evidence 
from which the inference m ight legitim ately be 
drawn that the death of the employee was caused 

by an accident arising out of and in the course of 
employment” rests upon the claimant.

In McDonald vs. Owners o f  S. S. Banana (1903), 
K. B. 926, the rule above referred to was applied in 
an action for compensation under the English W ork-
men’s Compensation A ct. The Master of the Rolls 
said, at page 929:

In this case, as in all sim ilar cases, it is for 
me applicant to prove affirm atively that the 
accident arose out of and in the course of the 
employment There is no presumption in favor 
pn i.e aPP\lcant- If the only inference is

cation faCnsn” S ent W?th either vievv’ the RW U’

And, on page 931:

wnni)t l"!!ik j j  would be very unfortunate and 
court ina«- m-uc^, ^  the difficulties of county 
temDtAnd aeS ad!” ln|stering the act, if  we at- 
“ “ f f  1 aw subtle distinctions in order to
ionthat'd T V  ? ¥  of » h W l  applica ™at it is for the plaintiff to prove his case.”



In Promfret vs. Lancashire &  Yorkshire Railway 
(1903), 2 K. B. 718, the Court said, on page 721:

“ The burden and the whole burden of prov-
ing conditions essential to the obtaining an 
award of compensation, rests upon the appli-
cant and upon nobody else, and if he leaves the 
case in doubt as to whether those conditions 
are fulfilled or not, where the known facts 
are equally consistent with their having been 
fulfilled or not fulfilled, he has not discharged 
the onus which lies upon him .”

See also
Marshall vs. Owners o f S. S. Wild Rose 

. (1910), A. C., 486;
Bender vs. Owners o f S. S. Zent (1909), 

2 K . B., 41.

The claim ant has failed to bring her case within 
the rules of law  above stated. She has failed to 
produce evidence to ju stify  an inference that her 
husband was killed by an accident arising out of 
and in the course of his employment. She has failed 
to exclude the possibility that he met his death 
under circum stances where there would be no lia-
bility on the part of the prosecutor.

As the Court said, in Houston vs. Traphagen, 18 
V r., 23, at page 27:

“  A verdict founded on this evidence would 
seem to be rather a result of guess or specula- 
tion than a deduction from proved tacts.

For the reasons stated, it is respectfully submitted 
that the judgm ent of the Supreme Court should be 

affirmed.
Respectfully submitted,

J o h n  W . B i s h o p , Jr.,
Kins le y  Tw ining ,

Of Counsel with Defendant-Respondent.

June Term, 1916.

(6628T)



IN D E X .

PAGE
Notice of A p p e a l.....................   1
Order for J u d gm en t................................................ 2
Order to C ertify Facts, E t c ................................  4
Petition ...............   g
Order F ixing Time for H e a r in g ................................. 8
Stipulation .................... . . . . ........................... a
Answer .......................................................................  i q

Conclusions ............................................................... 12
Determination ......................................................  1 5
Rule for J u d g m e n t........... ....................................  17
Testimony ............................................................ 19
Order .........................................................................  69
Writ of C e r t io r a r i .................................................. 79
Endorsement to W r it ........................................  72
Return ............................................................  yg
Reasons ...................................................  y^

Opinion of New Jersey Supreme C o u r t ...........  80
Stipulation ...........................................  oo

T e s t i m o n y .

Lena. Dunnewald,

Joseph E. Snell, 

Ernest Coleman,

Henry Dunnewald,

Direct ............................  19
Cross ..............................  20
Recalled, d irect............  66

Direct ............................  2 1

Direct ............................  28
C ross..............................  3 i

Direct ............................  32
C ross..............................  39



ii

PAGE
John Sappah,

Direct ............ .............  40
Cross .............. .............. 43

John Hirschman,
Direct . . . . . . . .............  45
C ross.............. .............  48

Richard G. Foulk,
Direct .......... . .............  49

Martin F. Drewes,
.............  59

Thomas Mclnenly,
...........

Tîippî1!, .......... ...............  63
Cross .............................  64



Notice of Appeal.

New Jersey Supreme Court

L e n a  D u n n e  w a l d , as Adminis-
tratrix of T h e o d o r e  D u n n e - 
w a l d , deceased,

Petitioner and Defendant,

vs,

He n r y  S t e e r s , Incorporated, 
Defendant and Prosecutor.

To Messrs. Lindabury, Depue & Faulks, attorneys 
of Defendant and Prosecutor:

Sirs:

TAKE NOTICE THAT the defendant appeals 
to the Court of Errors and Appeals from the whole 
of the judgment entered in this cause, on the fol-
lowing grounds:

1- 'Because the Court committed error in saying, 
There is no finding (by the Hudson County Court 

of Common Pleas) that the death of the decedent 
was by accident, nor that it arose out of and in 
the course of his employment;” that the Court be- 
ow did find, “The deceased was engaged in the em- 

P oyment of the defendant company at the time of 
is death, and1 wTas drowned while engaged in such 

employment.”
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Order for Judgment.

2. Because the Court committed error in saying, 
“That the learned Judge (of the Hudson County 
Court of Common Pleas) did not even find how de-
cedent met his death, he said he was warranted in 
finding that it was either by falling through the 
trestle, or from the derrick on his way from the 
mainland to the work. He does not determine 
which;” that the Court below did find, “The de-
ceased was engaged in the employment of the de-
fendant company at the time of his death, and was 
drowned while engaged in such employment.”

Order for Judgment.

NEW JERSEY SUPREME COURT.

H e n r y  S t e e r s , Incorporated,
Prosecutor,

vs.

T h e  C o u r t  o p  C o m m o n  P l e a s  in 
and for the County of Hudson, n e^ 101 
and J o h n  F. C r o s b y , Clerk of r er or 
said Court of Common Pleas, £men •
and L e n a  D u n n e w a l d , as Ad-
ministratrix of Theodore Dun-
newald, deceased,

The above cause coming on to be heard at the 
40 November Term of this Court in the presence of

Yours, etc.,

SAMUEL A. BESSON, 
Attorney for Appellant.

20

D efendants.
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Order for Judgment.

John W. Bishop, Jr., and Kinsley Twining, of 
counsel with prosecutor, and Samuel A. Besson, 
of counsel with defendant Lena Dunnewald, and 
the Court being of the opinion that the judgment 
of the Hudson County Court of Common Pleas 
brought up by the writ of certiorari heretofore is-
sued in the said cause is erroneous.

It is on this eighteenth day of March, A. D. 1914, 
Ordered that the said judgment of the said Hud-
son County Court of Common Pleas be, and the 
same is hereby reversed, set aside and for nothing 
holden, without costs to either party as against the 
other, and said record is hereby remitted to the 
Court below to be proceeded with in accordance to 
law and practice of said Court.

Rule actually entered March 18, 1914. ^

On motion of

Lindabury, Depue & Faulks, 
Attorneys for Prosecutors.

A true copy.

WM. C. GEBHARDT,
Clerk. 30

40
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Order to Certify Facts, Etc»
NEW JERSEY SUPREME COURT.

10

20

30

40

H e n r y  S t e e r s , I n c .,
Prosecutor, 

vs.

T h e  C o u r t  o f  C o m m o n  P l e a s  in 
and for the County of Hudson, \ On Certiorari 
and J o h n  F. C r o s b y , Clerk of /  Order, 
said Court of Common Pleas, 
and L e n a  D u n n e w a l d , as Ad-
ministratrix of Theodore Dun-
newald, deceased,

D efendants.

Application having been made on behalf of the 
Prosecutor of the Writ of Certiorari heretofore is-
sued in the above entitled cause for an Order that 
a Transcript of the testimony taken at the hearing 
before the Court of Common Pleas in and for the 
County of Hudson, be certified and returned with
the said Writ.

IT IS, on this 21st day of July, 1913, O R D E R S  , 
that a Transcript of the testimony taken at the 
hearing before the said Court of Common Pleas m 
and for the County of Hudson upon the petition 
of Lena Dunnewald, as Administratrix of Theo 
dore Dunnewald, deceased, against Henry Steers, 
Inc., be certified and returned into this court, o- 
gether with the determination and statement o 
facts and the order, and all other proceedings tor 
the making of the same, which are returne 1 
court in accordance with the command o e
Writ of Certiorari. „™nrri?vJAMES F. MINTURN,

J. S. c.

Entered July 30, 1913, on motion of Iindabury, 
Depue & Faulks, Attys.
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Petition.

HUDSON COUNTY COURT OF COMMON 
FLEAS.

L e n a  D u n n e w a l d , as Adminis-
tratrix of T h e o d o r e  D u n n e -
w a l d , deceased,

Petitioner,

vs.

H e n r y  St e e r s , incorporated, a 
corporation of the State of 
New York,

Defendant.

On Petition 
for Compen-
sation under 
the Employ-
ers’ Liability 
Act of 1911. 
Petition.

10

20

To the Honorable Robert Carey, Judge of the Hud-
son County Court of Common Pleas :

The petition of Lena Dunnewald, as Administra-
trix of Theodore Dunnewald, deceased, respectfully 
shows:

1. Tilirt she resides at No. 318 Clinton Street, in
e City of Hoboken, in the County of Hudson and 

fetate of New Jersey. 30

« r!?at She Was appointed' Administratrix of 
H eodore Dunnewald, deceased, on the ninth 

y o May, Nineteen Hundred and Twelve, by or-

HudsonJOlm P’ Egan’ Surro^ate of the County of

0n_^e thirteenth day of April, Nineteen 
dred and Twelve, said Theodore Dunnewald

40



Petition.

10

was in the employ of Henry Steers, Incorporated, 
a corporation of the State of New York, as a dock 
builder and! was working on -Central Railroad of 
New Jersey bridge crossing the Hackensack River,' 
that he received the sum of twenty-one dollars a 
week for his services.

20

30

4. That on the thirteenth day of April, Nineteen 
Hundred and Twelve, said Theodore Dunnewald 
left his home in said City of Hoboken at about nine 
o’clock in the evening to go to his work on said rail-
road bridge; that he was due at his work at eleven 
o’clock the same evening-, that in order to get to 
his work he had to walk across an unprotected rail-
road trestle for a distance of about three hundred 
feet, and then cross a scow and walk across two 
twelve by twelve beams to the pile-driver on which 
he was to work; that the said night of the thir-
teenth day of April, Nineteen Hundred and Twelve, 
was very dark and foggy and said railroad trestle 
and scow and twelve by twelve beams were not 
lighted in any way until eleven o clock on sai 
night; that said Theodore Dunnewald in walking, 
from the shore across the railroad trestle, scow and 
twelve by twelve beams to his work fell into t e 
Hackensack River and was drowned.

5. That on the twelfth day of July, Nineteen 
Hundred and Twelve, notice was served upon Ern-
est Coleman, the foreman on the work above men 
tioned for Henry Steers, Incorporated, that a per-
sonal injury which resulted in death was reee1^  
by the said Theodore Dunnewald while m the 
ploy of said Henry Steers, Incorporated, an 
compensation would be claimed therefor.

40
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Petition.

6. That said Theodore Dunnewald left him sur-
viving your petitioner, his widow, Henry Dunne-
wald, a son, Edward Dunnewald, a son, Mary 
Dunnewald, a daughter, and Elizabeth Meehan, a 
daughter; that all of said children are over the age 
of twenty-one years.

Your petitioner therefore prays that an order 
may be made by this Honorable Court fixing a time 
and place for a hearing on your petitioner’s peti-
tion, and that your petitioner may be allowed a 
compensation of ten dollars a week for a period of 
three hundred weeks, and that said compensation 
may be commuted to a lump sum, according to the 
statute in such case made and provided.

And your petitioner will ever pray, etc.

LENA DUNNEWALD, 20 
Petitioner.

State of New Jersey,
County of Hudson,

Lena Dunnewald, being duly sworn according 
to law, upon her oath deposes and says that she 
is the petitioner named in the foregoing petition, 
and that the matters and things therein set forth 
are true to the best of her knowledge, memory and 
belief. 30

LENA DUNNEWALD. 
Subscribed and sworn to before me, this 

twentieth day of March, A. D. 1913.
Jo h n  R i c k e n s ,

Notary Public of New Jersey.
(L. S.)

Filed, Clerk's Office,
Mar. 25,1913.

Hudson County, N. J. 40
J o h n  F . C r o s b y , C lerk .
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Order F ix in g  Time for Hearing.

Clifford ¡Stephenson, being duly sworn according 
to law on his oath deposes and says that he served 
a copy of the petition heretofore filed and a certi-
fied copy of the order fixing the time and place for 
hearing heretofore allowed in the above entitled 
cause, upon the above named defendant, on the 

® twenty-sixth day of March, 1913, at twenty minutes 
past eleven in the forenoon, by leaving said papers 
at the principal office of said defendant in New 
Jersey, at No. 165 First Street, Bayonne, New Jer-
sey, with Estella Mclnenly, the person in charge 
thereof at that time.

CLIFFORD STEPHENSON.

Subscribed and sworn to before me this 
20 twenty-sixth day of March, A. D. 1913.

G e o r g e  A . C o n k l i n ,
Notary Public of New Jersey.

Order Fixing* Time for Hearing.

A duly verified petition having been filed in this 
cause by the petitioner, praying that compensation 
be allowed for the death of Theodore Dunnewald, 
and that the same be commuted to a lump sum to 
be paid by the defendant to the petitioner;

It is, on the application of Samuel A. Besson, 
Attorney for the Petitioner, on this 22nd day of 
March, A. D. Nineteen hundred and thirteen, OR-
DERED, that the hearing of the above entitled 
matter be and hereby is set down for the 16th day 
of April, Nineteen Hundred and Thirteen, at the 
Court House, in the City of Jersey City, at ten

40
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Stipulation,

o’clock in the forenoon or as soon thereafter as 
Counsel can be heard;

And it is further ordered that a true copy of this 
order, which may be certified by the Attorney of 
the Petitioner together with a copy of the petition 
upon which this order is based, be served upon the  ̂
defendant within five days from the date of this 
order.

ROBERT CAREY,
Judge of the Hudson County 

Court of Common Pleas.

Piled, Clerk’s Office,
Mar. 25, 1913.

Hudson County, N. J. 20
J o h n  F. C r o s b y ,  C lerk.

Stipulation.

It is hereby stipulated and agreed by and be-
tween the parties to the above-entitled cause, that 
the defendant’s time to answer the petition hereto-
fore filed by the petitioner in the said cause be 30  
extended until Ajpril 12, 1913.

S. A. BESSON, 
Attorney of Petitioner.

Piled, Clerk’s Office,
April 12, 1913.

Hudson County, N. J.

J o h n  F. C r o s b y , C lerk.
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Answer.

The answer of Henry Steers, Incorporated, fo 
the petition of Lena Dunnewald, as Administratrix 
of Theodore Dunnewald, deceased.

1. Defendant has no knowledge as to the matters 
¡10 and things alleged in the first paragraph of the

‘ said petition and leaves the petitioner to make 
such proof thereof as she may be advised.

2. Defendant neither admits nor denies the mat-
ters and things alleged in the second paragraph 
of the said petition but leaves the petitioner to 
make such proof thereof as she may be advised.

3. Defendant denies that on the 13th day of 
on April, 1912, the said Theodore Dunnewald was m

its employ as a dock builder or otherwise, or that 
on said date he was working on the bridge of the 
Central Railroad of New Jersey, crossing t e 
Hackensack River. It denies that said Theo ore 
Dunnewald received the sum of $21.00 a week for 
his services while in its employ. It alleges t a 
the average weekly wages of the said Theodore 
Dunnewald, while in its employ, amounted to tne 
sum of $19.62 per week.

30  4. Defendant has no knowledge as to whether
not said Theodore Dunnewald left his home m 
5 City of Hoboken on the evening of the wm  

p *_.ii frv our» to his work. It says

40
where he was drowned.
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Answer.

the death of the said Theodore Dunnewald was 
caused by accident arising out of and in the course 
of his employment by it.

5. Defendant admits the allegations of the fifth, 
paragraph of the said petition.

6. Defendant has no knowledge as to the matters 
and things alleged in the sixth paragraph of the 
said petition, and leaves the petitioner to make 
such proof thereof as she may be advised.

7. Defendant denies that under and by virtue 
of the provisions of an Act of the Legislature of the 
State of New Jersey, entitled “An Act prescribing 
the liability of an employer to make compensation 
for injuries received by an employe in the course
of employment, establishing an elective schedule 20 
of compensation and regulating procedure for the 
determination and liability for compensation there-
under,” approved April 4th, 1911, and the acts 
amendatory thereof and supplemental thereto, the 
petitioner is entitled to receive any compensation 
from it, by reason of the death of the said Theodore 
Dunnewald. Defendant denies that it is in the 
interest of justice that any compensation to which 
the petitioner may be entitled be commuted into 
one lump sum payment. 30

LINDABURY, DEPUE & FAULKS,
Attorneys for Defendant.

J- H. Berry, of full age, being duly sworn accord- 
ing to law, on his oath says, that he is the Ass’t 40
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Conclusions.

Sec’y of Henry Steers, Incorporated, the defend-
ant in the foregoing answer named; that he has 
read the said answer and that so far as the same 
relates to the acts of the defendant it is true, and 
that so far as it relates to the acts of others he 
believes it to be true.

J. H. BERRY, L. S.
Sworn and subscribed to 

before me this 11th day 
of April, A. D. 1913.

W m . J . B e r o m ,
Notary Public,

New York Co., No. 374,
New York Reg. No. 5255.

Filed,
20 Clerk’s Office,

Apr. 12, 1913,
Hudson County, N. J.

JOHN F. CROSBY, 
Clerk.

Conclusions.

I find the facts in this case as follows: The 
petitioner, Lena Dunnewald, is the wife and ad- 
ministratrix of Theodore Dunnewald, deceased. 
On the thirteenth day of April, nineteen hundred 
and twelve, Dunnewald was employed by Henry 
Steers, Inc., the defendant, in the reconstruction 
of a draw-bridge over the Hackensack River. The 
work was peculiarly hazardous. In order to ap-
proach the place where the deceased was employed 
it became necessary to walk over a trestle running, 
out into the Hackensack River, and it became neces-
sary to pass over a derrick and some other tem-

40
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Conclusions.

porary constructions. The deceased worked all 
day on the thirteenth day of April. The work 
was so far advanced that it was planned to shift an 
old draw-bridge and place the new draw-bridge con-
struction in position during that night. The em-
ployes were instructed to return to work at eleven 
o’clock that night. Dunnewald lived in Hoboken; ^  
he left his house to go to work at nine o’clock that 
night. The time-keeper’s book and the testimony 
shows that he did not render actual service for 
the company after leaving his house. He did not re-
turn home after leaving his house and was not 
seen alive again by anyone. That he reached the 
immediate vicinity of his employment is unques-
tioned, as his body was found in the Newark Bay, 
into which the Hackensack Biver runs, a few days 
after. One witness testified that he saw a body in ^0 
the river being carried by the tide toward the 
Newark Bay shortly after the accident, and from 
his description of the body it appears to have been 
the body of Mr. Dunnewald.

The Court is warranted in the finding of the 
fact, from the evidence, that Dunnewald met his 
death, either by falling from the trestle, the ap-
proach to the new construction work or from the 
derrick on his way from the mainland to the work.
On the night in question the weather was bad; 30 
there was a thick fog prevailing. One of the time-
keepers, Mclnenly, engaged on the work, was pro-
duced and stated that the deceased had not re-
ported for work that night, and another time-
keeper engaged on the work, was not produced to 
testify. It appears that the other time-keeper was 
drowned in the river that night while engaged on 
the work. The fact whether or not the other time-
keeper was drowned is a matter of no considera-
tion. but that fact explains his non-presence in 40 
Court at the hearing of the case.
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Conclusions.

The deceased left surviving him several children 
and a widow, the petitioner. His earning capacity 
at the time of his death was $19.62 per week. 
If the petitioner is entitled to recover in the 
cause, she would therefore be entitled to recover 
compensation at the rate of Five dollars per week 
for a period of three hundred weeks. Taking all 
the facts presented into consideration, I have 
reached these determinations and conclusions.

F irst .— The deceased was engaged in the em-
ployment of the defendant company at the time 
of his death and was drowned while engaged in 
such employment; that the company had notice of 
the drowning of the deceased and that the liability 
of the defendant is the liability created by the 
Second Section of the act under which this proceed- 
ing is brought.

I find that the petitioner is entitled to recover 
compensation at the rate of Five dollars per week 
for a period of three hundred weeks, and in addi-
tion is entitled to the costs of this action. Appli 
cation has been made to the Court for a commuta-
tion of payments, and I think the facts are such 
that I am warranted in granting commutation. I 
will commute the compensation, the commuted to 
be the present value of the weekly compensation 

30 awarded. Costs will be allowed.
Judgment may be entered accordingly.

ROBERT CAREY,
Judge of the Court of Common Pleas,

County of Hudson.

Filed, Clerk’s Office, May 5,1913.
Hudson County, N. J.

JOHN F. CROSBY, 
Clerk.40
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Determination.

It appearing that the petitioner herein has duly 
filed her petition, and the defendant its answer, 
and that this matter has been duly heard in the 
above-entitled court, by the Hon. Robert Carey, 
Judge of said Court, and it further appearing that 
the following facts have been found in this case 
as appears from the findings of fact filed herein by 
said Judge on the fifteenth day of May, 1913, as 
follows:

I find the facts in this case as follows:
The petitioner, Lena Dunnewald, is the wife and 

administratrix of Theodore Dunnewald, deceased. 
On the thirteenth day of April, Nineteen hundred 
and twelve, Dunnewald was employed by Henry 
Steers, Inc., the defendant, in the reconstruction 
of a draw-bridge over the Hackensack River. The 
work was peculiarly hazardous. In order to ap-
proach the place where the deceased was employed 
it became necessary to walk over a trestle run-
ning out into the Hackensack River, and it be-
came necessary to pass over a derrick and some 
other temporary constructions. The deceased 
worked all day on the thirteenth day of April. 
The work was so far advanced that it was planned 
to shift an old draw-bridge and place the new 
draw-bridge construction in position during that 
night. The employees were instructed to return 
to work at eleven o’clock that night. Dunnewald 
lived in Hoboken; he left his house to go to work at 
nine o’clock that night. The timekeeper’s book 
and the testimony shows that he did not render 
actual service for the company after leaving his 
house. He did not return home after leaving his 
house and was not seen alive again by anyone. 
That he reached the immediate vicinity of his em-
ployment is unquestioned, as his body was found

40
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Determ ination .
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in the Newark Bay, into which the Hackensack 
Biver runs, a few days after. One witness testi-
fied that he saw a body in the river being carried 
by the tide toward the Newark Bay shortly after 
the accident, and from his description of the body 
it appears to have been the body of Mr. Dunne- 
wald.

The Court is warranted in the finding of the 
fact, from the evidence, that Dunnewald met nls 
death, either by falling from the trestle, the ap-
proach to the new construction work or from the 
derrick on his way from the mainland to the work. 
On the night in question the weather was bad; 
there was a thick fog prevailing. One of the time-
keepers, Mclnenly, engaged on the work, was pro-
duced and stated that the deceased had not re-
ported for work that night, and another timekeep-
er engaged on the work, was not produced to testi-
fy. It appears that the other timekeeper was 
drowned in the river that night while engaged on 
the work. The fact whether or not the other time-
keeper was drowned is a matter of no co n sid era-

tion, but that fact explains his non-presence in
ourt at the hearing of the case.
The deceased left surviving him several children 

nd a widow, the petitioner. His earning capacity 
t the time of his death was $19.62 per week, 
f the petitioner is entitled to recover in the cause, 
tie would therefore be entitld to recover compen- 
ition at the rate of Five Dollars per week for a 
eriod of three hundred weeks. Taking a 
ret presented into consideration, I have reached 
iese determinations and conclusions :

FiRST— (The deceased was engaged in the em- 
lovment of the defendant company at the time «
isdeath and was drowned while engaged m such
mployment;) that the company had notice of



Rule for Judgment.

drowning of the deceased and that the liability of 
the defendant is the liability created by the second 
section of the act under which this proceeding is 
brought.

I find that the petitioner is entitled to recover 
compensation at the rate of Five Dollars per week 
for a period of three hundred weeks, and in addi-
tion is entitled to the costs of this action. Appli-
cation has been made to the Court for a commuta-
tion of payments, and I think the facts are such 
that I am warranted in granting commutation. I 
will commute the compensation, the commuted to 
be the present value of the weekly compensation 
awarded. Costs will be allowed.

Judgment may be entered accordingly.

ROBERT CAREY, 
Judge of the Court of Common Pleas, 

County of Hudson.

Filed May 5, 1913.

Rule fox* Judgment.

IT IS thereupon on this 16th day of June, in the 
year 1913, on motion of Samuel A. Besson, attorney 
for said petitioner, ORDERED AND ADJUDGED 
that the defendant, Henry Steers, Incorporated, a 
corporation of the State of New York, do pay to 
the said petitioner, Lena Dunnewald, deceased, the 
sum of $5 per week for a period of three hundred 
weeks, commencing with the 27th day of April, A.
D. 1912, to be paid as hereinafter stated. An appli-
cation to commute the compensation hereinabove 

xed for a period of three hundred weeks into a 
ump sum having been made to the Court, and the
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Rule for Judgment.

argument of the counsel of the respective parties 
having been heard thereon,

It is, on the 16th day of June, A. D. 1913, 
Further Ordered that said compensation be and the 
same hereby is commuted into a lump fixed sum, 
and said lump sum is hereby fixed and determined 

0 at the sum of $1,240.50 and is hereby adjudged to 
the said petitioner and against the said defendant.

And it is further ordered and adjudged that the 
said petitioner Lena Dunnewald, as administratrix 
of Theodore Dunnewald, deceased, be allowed the 
costs of this proceeding to be taxed as provided by 
law.

And it is further ordered that judgment final be 
and the same is hereby entered in favor of the 
petitioner and against the said defendant for the 

20 sum of $1,240.50 with costs of this suit to be taxed.
On motion of Samuel A. Besson, Attorney for 

Petitioner.

GEORGE G. TENNANT,
Judge.

Filed, Clerk’s Office, June 21, 1913, Hudson 
County, N. J.

JOHN F. CROSBY, 
Clerk.

30
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Lena Dunnewald— D irect Examination.

Testimony.

A ppea ra nce s  :

Sa mu el  A. Besso n, Esq., for the Petitioner; 
Lin d a bur y , Dep u e  & F a u l k s , Esqs. (Mr. Bishop), 

for the Respondent.

GEO. P. KELLEY,
Official Stenographer,

Eighth Judicial Dist. of N. J.
Court House, 

Jersey City, N. J.

LENA DUNNEWALD, sworn.

Direct Examination by Mr. Besson;

Q:. What is your name? A. Lena Dunnewald. 
Q. Where do you live? A. 318 Clinton Street. 
Q. What city? A. Hoboken.
Q. What state? A. New Jersey.
Q. What was your husband’s name? A. Theo-

dore Dunnewald.
Q. And is he living or dead? A. Dead.
Q. When did he die? A. 13th of April.
Q. Of what year? A. 1912.
Q. What was he doing at that time?

Mr. Bishop: I object to that.
The Court: I will allow it. What was 

he doing generally, you mean, of course.
Mr. Besson: Yes.

A. He used to work by the Steers Company and 
o work at night. By 9 o’clock he goes away

10

20

30

40



20

Lena Dunnewald— Cross Examination.

from the house. As far as I could see it was ter-
ribly foggy—on a Wednesday night. That is so 
far as I saw him. He hid us good bye, and that is 
all you seen of him.

Q. What corner do you refer to? A. Corner of 
Second Street and Clinton.

Q. Which street was he going away on? A. 
Clinton, right straight out towards the Jackson 
Avenue car.

Q. Do you know anything further about it? A. 
No, I don’t.

Cross Examination by Mr. Bishop:

Q. That was the last you saw of your husband? 
A. That is the last. I saw. At my door he bid us 
good bye and that is all he said.

Q. You say he is dead; when did you see his 
body? A. The story come around the next morn-
ing, you see, that he was dead. That is all. My 
son went around—

Q. That is, he didn’t come home the next morn-
ing? A. No, he did not. That was on Saturday 
night.

Q. When was his body found, do you remember?
A. No, my son—

30
By the Court:

Q. Let me see; when your husband left you, you 
were his wife, weren’t you? A. Yes.

By the Court:

Q. What children did he leave? A. Four chil-
dren, two I had home and two are married.

40



Joseph E. S n ell— D irect Exam ination.

By the Court:

Q. How old are the children? A. My oldest is 
thirty-two and the next is thirty—

By Mr. Bishop:

Q. They are all over sixteen? A. The youngest 
is twenty-two.

By the Court:

Q. All over the age of twenty-one years, and 
two are living with you and two are married? A. 
Yes.

JOSEPH E. SNELL, sworn.

Direct Examination by Mr. Besrnn:

Q. Where are you employed, Mr. Snell? A. 17 
Battery Place, New York City.

Q. By whom? A. Henry Steers, Incorporated. 
Q. That is the respondent in this case? A. Yes. 
Q. What position do you hold under that com-

pany? A. I am their general superintendent.
Q. Did you know this Theodore Dunnewald in 

his lifetime? A. Yes.
Q. He was working for the company last at what 

ime. A. I think April—I don’t know—April 
12th, I think, 1912.

Q. Was he at work at any time on the 13th? A. 
-Not to my knowledge.

he expected go there to work on the 
• A. I believe he had orders when he left his
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Joseph E. S n ell— D irect Examination,

work—I don’t know whether—I don’t know. It 
was bridge movement, and I don’t know really— 
I don’t get down to those details—I don’t really— 
He was at work on the 12th and went home on 
the 12th to return at night on the 11th—to return 

m  the night of the 12th—or whether he worked on 
the morning of the 12th to return the same night, 
I don’t recall that.

By the Court:

Q. Was he doing night work at that time? A, 
It was the movement of that Hackensack bridge on 
the Central Railroad.

By the Court:

Q. Not a Sunday? A. Not a Sunday.
Q. Very urgent Work? A. When it was once

started it had to be finished.
Q. Do you know whether the men that were 

working there were told when they quit work and 
went home that night, the night of the 13th, that 
all trains would stop on the bridge after 9 o’clock 
in the evening?

Mr. Bishop: I object to that; I think it 
is entirely irrelevant.

The Court: I will allow it.

A. There was a stoppage of traffic, but the time 
that traffic was to stop I don’t recall just now.

Q. Do you know the time the men were to go to 
work that night? A. I don’t know what orders 
were given. I gave the general order to have cer-
tain men out, that is, to the superintendent. a 
time he told them to come out I don’t know.

40
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Joseph E. Sn ell— D irect Examination.

Q. Was it 11 o’clock? A. I couldn’t tell you, sir.
Q. Do you know whether the men were told they 

could come on any train and get out of the train 
on the bridge at the point where they were at 
work?

Mr. Bishop: I object to that on the ground  ̂
that it has no bearing.

The Court: I will allow it in the case. I 
don’t know whether it is going to have any 
bearing at all yet? If it does not have, if it 
is not connected, I will not consider it.

A. As I recall, there was some train which would 
make its last run from New York, and the men 
were told the time the train would leave New York, 
or Jersey City. 20

By the Court:

Q. Was it arranged for that train to stop at a 
given place on the bridge? A. Yes, sir.

Q. Wasn’t it a fact that they weren’t told that 
night? A. I don’t know.

Q. Do you know Henry Dunnewald, the son of—
A. I met his son subsequent to his father’s death.

Q. He is right behind you, standing up there? 30 
A. Yes, he came to my place.

Q. Didn’t you tell him soon after the death of 
is father that the men that were working there 

had not been told when they quit work and went 
ome at 5 o’clock that day, that this train would 

stop on the bridge at 9 p. m. ?

Mr. Bishop: This, your Honor, is all sub-
ject to the same objection.
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Joseph E. S n ell— Direct Examination.

The Court: I don’t see how that is ma-
terial, anyhow ; I don’t think it is competent 
testimony.

Mr. Besson : Well, it is material in this 
way, this man—

The Court: I will let you have your ex- 
ception ; I am going to overrule it.

Q. Mr. Snell, did you visit thè bridge about the 
13th of April when it was in course of construc-
tion? A. I was there from the time the bridge was 
prepared for moving until it was moved. I per-
sonally took charge of the work.

Q. Do you know at what point this man Theo-
dore Dunnewald was working? A. The particular 
location where he was working? On a piledriver 

20 adjacent to the bridge which we were about to 
move.

Q. Now, the bridge had in it somewhere a draw-
bridge for the passage of vessels, did it not? A. It 
was a drawbridge that we moved ; it swings to per-
mit vessels to go through.

Q. That was the part of the bridge that you 
moved? A. That was the draw; the draw span.

Q. Now, which side of the passageway for the 
vessels going through the drawbridge was this; was 

3 Q it a scow? A. Piledriver.
Q. Piledriver? A. I don’t recall there was 

four or five of them derricks there. I don’t know 
which side the one Dunnewald worked on was lo-
cated, whether north or south.

Q. There were some on each side? A. On each 
side and about six in the operation I guess, that is, 
about six derricks and piledrivers.

By the Court :
Q. That is midway between Elizabethport and 

^  Bergen Point? A. That would be practically be-
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Joseph E. Sn ell— D irect Examination.

tween—on the Hackensack River between West 
End Avenue and Passaic—that would be. It is 
over the Hackensack River about that neighbor-
hood on the Newark Branch.

By the Court:

Q. About the center of the river? A. Yes, sir.
Q. And workmen like Mr. Dunnewald going to 

work on the bridge, would be obliged to travel over 
that to get there?

Mr. Bishop: I object.

A. Ties—

The Court: I will allow it.
Mr. Bishop: Exception.

spaced about at the most six inches apart 
with guardrails; double-tracked so that if a train
is coming on one track he could cross over to the 
other.

Q. Until he got to the drawbridge? A. Until he 
got to the drawbridge, yes.

Q. There was an open space? A. After we 
moved the bridge.

Q. Yes, after you moved the bridge. Well, this 
night, the 13th of April, the bridge had been moved, 
had it not? A. The 13th of April was on S a t -  
what date was it? The bridge was moved on Sun-
day and I think it was moved on the 14th. The 
bridge wasn’t moved until Sunday, the 14th.

By the Court:

p ick J ^ a!  d0 y0U mean- Sunday ? A- 1 «'ink weu p _ w e  p ic k e d  i t  n p  a t  d a y l i g h t __m a d e
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Joseph E . Sn ell— Direct Examination.

preparation for picking it np at night—picked it 
up at daylight and, as I recall, we moved the bridge 
in about fifty minutes.

Q. April 13th was a Saturday according to the 
calendar? A. Yes.

Q. A workman working on the side towards Es- 
 ̂ sex County, how would he get there?

Mr. Bishop: I object to that; it is irrel-
evant. It does not appear that Dunnewald 
was working on the side towards Essex 
County.

The Court: I will allow it.
(Exception noted for Respondent.)

A. I would like to ask, do you mean living on 
20 the Essex County side of the bridge?

Q. I mean living in Hoboken, going to work 
there, how would a man living in Hoboken get 
there? A. He would walk over this roadbed I
spoke of.

Q. Across the bridge? A. When he crossed the 
bridge he was on the Essex County side of the
bridge.

that side, how would he get

40 i  don’t know what was there.
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Joseph E. Sn ell— D irect Examination.

Q. You didn’t observe? A. No.
Q. You are not testifying from actual knowl-

edge? A. No.
Q. Who had personal charge of arranging those 

walks for the workmen? A. It was the old flatiron 
or center pier, and that had been done by the Cen-
tral Railroad. I don’t know who had charge of it.

Q. I say, who had charge this night of arranging 
these footwalks for the men to go out to the pile- 
driver? A. I presume the superintendent in the 
field. '

Q. Who was he? A. A man by the name of Ma-
comb.

Q. Is he here to-day? A. No, sir; I have not 
seen him.

Q. What do you know of the disappearance of 
Mr. Theodore Dunnewald? A. Nothing, excepting • 
that it was reported to me by somebody that he had 
not reported for work, and the next day, which 
was Monday, in the afternoon his son came in to 
see me accompanied by another gentleman—

Q. Before the son came when was the first in-
formation you had of his disappearance? A. I be-
lieve it was the following morning, Monday morn-
ing. As soon as the bridge was moved and on its 
new seat I went home. I didn’t stay to hear any 
particulars. I went home at once, because I had ^  
been up all night. I think the first intimation I 
had of his disappearance—no, I believe the first in-
timation I had of his disappearance was when his 
son came in the office.

Q. You didn’t hear of it all day Sunday? A. No 
ecause I didn t know then that he had not been 
ome. That is my first recollection of hearing of it.

(No cross-examination.)
40
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Ernest Coleman— D irect Examination.

ERNEST COLEMAN, sworn:

Direct Examination by Mr. Besson:

Q. Where do you live? A. Hoboken.
Q. By whom are you employed? A. Well, I 

have been employed by Mr. Steers for several years.
Q. Were you so employed on the 12th and 13th 

of April last? A. Yes.
Q. Of 1912? A. Yes.
Q. What position did you hold at that time? A. 

Foreman.
Q. Did you know Theodore Dunnewald? A. 

Yes, I had the gentleman working for me.
Q. When was he last working there? A. He 

worked that Saturday afternoon with me and went 
^0 home with me that night.

Q. Saturday night? A. Yes, sir.
Q, And do you know whether he was to come 

back? A. Yes, sir, I gave him orders to come back.
Q. That was the 13th of April? A. Yes.
Q. And did you see him again that night? A. I 

have not seen him from that day to this.
Q. Do you know anything about the trains run-

ning out there that night stopping—

§0 Mr. Bishop: I object.

A. I couldn’t tell you anything about that at all. 
I went out there early.

Q. Was any announcement made to the men 
when Dunnewald went home about taking trains to 
go out?

Mr. Bishop : Objection.
The Court: I will allow it.
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Ernest Coleman— D irect Examination.

A. No, sir.
Q. Do you know what part of the bridge Theo-

dore Dunnewald was working on? A. He was 
working on the piledriver with me.

Q. Where was that piledriver located? A. 
Stationed alongside of the bridge.

Q. On the Essex County side or on the Hudson ^  
County side? A. On the north side of the bridge.

Q. North side of the bridge? There is a division 
in the bridge where the drawbridge is? A. She 
was over on the north side.

Q. Was this driver on the Essex County side, 
west, or was it on the— A. It was on the west 
side.

Q. On the west side. Now, a man like Mr. Dun-
newald living in Hoboken and coming there to go 
to work, what means did he have of getting over 
there? A. He could have went over in the small 
boat if he had been there the same as the other men.

Q. Where did you keep the small boat? A. At 
No. 8 machine.

Q. Where was that? A. Lying in close to the 
drawbridge.

Q. How could he get out to the drawbridge? A.
Well, he would have to walk out the trestle to the 
draw and then go over in the small boat to our 
machine where he was working. •

Q. He would have to start on the Hudson County 
shore and walk out over the trestle work until he 
came to the drawbridge? A. Yes, sir.

Q. And from there how would he get further?
A. He would have to take the small boat the same 
as we took.

Q. Small boat. And where would he land from
at point? A. He would land on the piledriver.

40
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Ernest Coleman— D irect Examination.

10

30

Q. Didn’t they walk around and go over— A, 
We didn’t, no, sir; we went over in a small boat.

Q, Always? A. Well, not always, but that night, 
Q. That night? A. Yes, sir.
Q. Well, that afternoon before he went home, 

how did they get there that day? A. Well, before 
we came from where the piledriver was

Q. That morning when he went to work, how 
did he get in there then? A. Well, we was on the 
North River and we towed over that Saturday; we 
was on the North River then and we towed over 
that afternoon.

Q. Did the men use the small boat that morning 
in getting to their work? A. No, sir; they didn’t  
need to; it wasn’t in the morning when he was lost 
at all.

Q, I know; but I am just asking you how they 
got there. Now, during the night the method of 
getting there was changed? A. Yes.

q . And to get across the gap where the draw-
bridge was located it was necessary to use a small
boat? A. Yes. ... ±

Q Now, the trains, didn’t they stop there that
night to let the men off? A. I conldn’t say about
that; I walked out.

Q. Didn’t you tell Mr. Henry Dunnewald here—
A. No, I never did.

Q. ITm? A. No, sir.
Q. Did you tell him about the method of getting 

onto the piledriver?

Mr. Bishop: I object to that.
The Court: I will allow it.
(Exception noted for respondent.)

A I don’t remember telling him about it. 
40
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Ernest Coleman— Cross Examination.

Cross Examination by Mr. Bishop:

Q. You say that Mr. Dunnewald worked with 
you on the afternoon of the 13th? A. Yes, sir.

Q. And that he went home with you? A. Yes, 
sir; came in on the trolley car.

Q. That you told him at that time to report for ® 
duty again that night? A. That night.

Q. Did he report? A. No, sir; I never seen him 
since.

By the Court:

Q. Who kept the time books? A. Mclnenly, this 
gentleman right here.

Q. He kept the time books? A. Yes, sir.
Q. What was your practice, enter a man’s name 20 

as soon as he appeared on the job? A. Yes, sir.
Q. Did you pay your men by the hour or by the 

day? A. I didn’t have the settlement of the gentle-
man’s wages at all. It was up to Mr. Snell and 
Mr. Mclnenly.

Q. Who gave them their instructions when they 
Went to work as to what they should do? A. I did.

Q. Suppose he should arrive there and you were 
not there, what should he do? A. The next man to 
me would tell him. 30

Q- Suppose the next man to you wasn’t there?
A. They would have had to tie up the machine, I 
suppose.

Q. Wouldn’t he have known what to do in his 
capacity there as an employee without orders? A.
He would have knowed, I suppose; he is an old 
hand in the business.

Q. Who gives the orders there to the men? A.
Well, that night Mr. Snell give orders.

40
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Henry Dunnewald— D irect Examination.

Q. Himself personally? A. Yes.
Q. He was there on the job? A. He was on the 

bridge.
Q. Everybody took orders from him? A. Well 

I was the one that got orders from him.
Q. And you would give them to the men under 

you? A. And I would give them to the man under 
me.

Q. And the deceased, was he also under you? 
A. Yes.

Q. He didn’t appear there to get any orders? A. 
No, sir; he wasn’t there.

By Mr. Bishop :

Q. Were you there all that night while these men 
20 were at work? A. Yes, sir.

By Mr. Besson:

Q. Did you see his body after he was dead? A. 
No, sir, I didn’t; I didn’t see him at all.

Q. When did you first miss him? A. I missed 
him about ten o’clock that night when I commenced 
to get ready to tie up the machine.

Q. Did you make any search for him? A. Search 
30 for him that night? It was so dark and thick you 

couldn’t do very much searching.

HENBY DUNNEWALD, sworn:

Direct Examination by Mr. Besson:

Q. Where do you live? A. Jersey City.
Q. You are a son of Theodore Dunnewald? A.

Yes, sir.40
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Henry D u n n ew M — D irect Examination.

Q. What do you know about your father’s death? 
A. Well, what I know of it, on the night of the 
accident which we believe my father he came home 
at around half-past six that evening, on April 13th, 
and he told us that he had to go to 
work. I was down there for supper at that very 
night, but leaving—I left a little bit earlier; so he 
told us that he had to leave the house at 9 o’clock 
in order to report down there for work which they 
were ordered out at 11 o’clock, and Sunday morn-
ing he was to come up to my house which I live 
in, 6349 Webster Avenue, Jersey City Heights, but 
he failed to come and I went down looking for 
mother to make inquiries. Mother had went to 
my married sister to Oyster Bay; so there was 
nobody home in my father’s and mother’s home but 
me. So I waited; I waited until 12 o’clock. No 
signs of him coming. Then I got worried, made 
inquiries, and I went to Mr. Coleman’s house, and
he then told me that he didn’t see my father__

Q. That was in Hoboken? A. That was in Ho-
boken ; that was on Sunday night, April the 14th. 
Then on Monday morning, April the 15th, I had 
went down, before 7 o’clock, down on the job where 
the men were supposed to go to work, and when I 
got there I met Mr. Coleman on the wav down on 
the car going down, and Mr. Seeman and other 
workmen that was in the employ of the company, 
and when i  got there, why, Mr. Coleman had told 
nie, this is the way your father had to get down ” 
he says he had to get down along the old trestle 
across the drawbridge__

Mr. Bishop: Just a minute. I object, your
onor, to any testimony as to how he had

terfaT ^  * *  W° rk' 1 tMnk lt is ma'

20

30

40
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Henry Dunnewald— D irect Examination.

The Court: I will allow it. I will consid-
er its materiality in determining the whole 
matter.

(Exception noted for respondent.)

—and he had to go along the old drawbridge 
as far as the Essex County side of the bridge—of 
the draw—and there these here dolphins or fend-
ers—I call them dolphins, I don’t know just what 
they are; they are sort of a fender to protect the 
bridge from being hit by boats as they pass through. 
Well, he had to get down on these dolphins, across 
a number four derrick which lay catercornered 
across the space from the old trestle to the new 
trestle.

Mr. Bishop: Just a minute. You are 
speaking of what you found on Monday 
morning?

The Witness: I am speaking of facts that 
they told me on the Monday morning that 
I got there.

Mr. Bishop: That is hearsay.

By the Court:

30 Q, Who told you? A. Mr. Coleman and other 
workmen that was there.

The Court: That may be stricken out.
(Exception noted for petitioner.)

Q. Well, what took place then? A. Well, the 
following morning—this was on a Tuesday, t e 
16th—I went over—

Q. How long did you stay there on the 16th.
£0 A. On the 16th?
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Henry Dunnewald— Direct Examination.

Q. Yes. A. Well, I wasn’t down on the job at 
all on the 16th, on the 15th.

Q. How long did yon stay there on the 15th? 
A. Well, on the 15th I was down there until 7 :30, 
it might have been 7 :45. Then I went home.

Q. In the evening? A. In the morning. They 
start to work at seven. At that time they started 
to work at seven.

By the Court:

Q. Was that Tuesday morning? A. Monday 
morning on the 15th day—

Q. When did you get there on Monday morn-
ing? A. Before seven.

Q. And you stayed there until 7:30? A. About

Q. What were they doing? A. Well, the men 
were working in different positions and they start-
ed to shift their different machines. Then I went 
tome to mother’s and reported this all to mother, 
and I went down later on, went down to the job 
again and hunted around, and from there I started 
an mg around hospitals. I was around there for 

about until 12 o’clock, 12 or 1 o’clock, and I started 
a ter that I started hunting honrritai« and

7:45. 20

down to the Hack— from Newark 
n to the Hackensack bridge and

40
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Henry Dunnewald— Direct Examination.

they give me information there that a body was 
found.

Mr. Bishop: Pardon me, when was this?

A. On the 15th day of April. I inquired who 
the body was, and they told me it was the body of 
the timekeeper, Mr. Mclnenly. It was his body 
that they found, and it was at 5:30 when they 
found his body and it was 6 :30 when I telephoned 
down there. Then the next thing I came back from 
Newark and went home. The next morning I went 
to Mr. Steers’ office in 17 Battery Place, and I in-
quired there of—asked Mr. Snell if they would 
still continue dragging the river. The informa-
tion he gave me—he went to the telephone—he 

^  says, Yes, he thought they would still continue, 
and he then went to the telephone and he called 
up the Passaic and by calling up Passaic he asked 
them if they were still dragging for the body, and 
I believe the answer must have come back yes, and 
Mr. Snell told them to go in closer to shore where 
the water was shallower, probably they would find 
the body in there. So I thanked Mr. Snell and I 
came on home, but before that when I was leaving 
Mr. Snell had told me that all the trains was to 

^  stop on that bridge that night—

Mr. Bishop : I object.
The Court: I will allow it.
(Exception noted for respondent.)

A. Mr. Snell told me that all the trains was to 
stop on that bridge that night after 9 o’clock, “but 
we didn’t notify the men when they went home for 
supper to that effect that the trains would stop,” 

40  and he told me that he himself went down by the
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Henry Dunnewald— D irect Exam ination.

way of the train. So, from that on why we still 
kept, at least Steers’ people they dragged the river 
back and forth until the 29th day of April, when 
the body was seen by a young man that is in back 
there, was seen floating down the river, and he 
made some kind of a report of it and word was I.,
sent to my brother and he chased down there and 
went out in a launch to look for it, but they couldn’t 
find the body.

Q. What is this young man’s name that saw the 
body? A. Mr. Sappah, that is right here.

Q. Go on, what further took place? A. Well, of 
course, they went hunting for the body in Steers’ 
launch, my brother was into it, and they hunted 
all day until in the evening towards 5 o’clock, I 
believe, and to no avail. They didn’t see nothing, „„ 
but in the meantime, why, this other gentleman 20 
here he had picked up a body off the Staten Island 
shore. He is a tugboat man and he had picked up 
a body off the Staten Island shore which answered» 
the description which the police had sent out, and
I went down to identify it, and I seen it in the 
morgue.

Q. Whose body was it? A. It was my father’s.
Q. What do you know about the ground ap-

proaching the river from the Hudson County side? 9A 
ould any man get into the river from the Hudson 
unty side without going over this railroad where 

your father was at work and be found in the river 
where your father was found?

Mr. Bishop: I object to that on two 
grounds. In the first place, I think it is im-
material and in the second place it calls for 
a conclusion. I think it might be proper 
for him to describe the situation.

40
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H enry Dnnnewald— Direct Examination.

The Court: Oh, yes, he can describe the 
situation.

Q. Wetl, describe the situation, the character 
of the ground on the Hudson County side of the 
river. A. On the Hudson County side, why, when 

® you are coming from the West Side Avenue sta-
tion and along the railroad track you first come to 
the Morris and Essex Canal. That is the first 
waterway you have to cross, Then, we will say, 
about five hundred feet from there you strike this 
trestle crossing the Newark Bay which the Cen-
tral Railroad uses for their trains. You have to 
go along this here trestle work in order to get 
down to the bridge. There is no other way of get- 
tins: down to where this bridge is. Both sides ofOA °
the railroad tracks to this five hundred point line 
there is nothing but swamps on both sides. So, 
there is no man can walk through them swamps 
without having some mishap, especially at night, 
but I went through them swamps and up and 
down and in and around some of them creeks, 
hunting for the body with boots on, to no avail. I 
went in up to my knees, and as people around the 
neighborhood around there had told me, “You had 
better keep out of there or you will lose your life,” 
and that was Mr. Herrick from Herrick’s boat-
house ; he was the man that told me such. He says, 
“You had better keep out of it”—

Q. Never mind what he told you. Go on now 
and describe the location. How far does that char-
acter of ground extend north of the Central Rail-
road tracks, and how far to the south? A. Well, 
it extends to a place that they call Dryer’s Point, 
beyond it, and then to the north it extends as far 
as the Turnpike—the Plank Road bridge; beyond

40
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Henry Dunnewald— Cross Exam ination.

that again is swamp, so both, sides of the river at 
that point are very swampy and there is no way 
of getting to it unless you go into the swamp and 
you run danger of falling in and drowning your-
self, as there is creeks running through there.

Q. Do you know anything further about the 
matter than you have already testified? A. Noth-
ing further.

Q. I mean of your own personal knowledge? A. 
Nothing any more than how the danger of the 
place was in order to get down to the work and as 
they had explained it to me that Monday morning 
when I got there.

10

Cross Examination by Mr. Bishop:

Q. I want to know the date upon which you say ^  
your father’s body was found? A. On the 29th 
day of April, at half past 4 in the evening.

Q. That was the day you saw it? A. That was
the day I saw it; I saw it at 11 o’clock in the 
evening.

Q. Where was it found? A. It was found—I 
can’t mention the pier, because this gentleman 
ere behind me can tell you, but it was found off 

Port Richmond.
Q. That is in ¡Staten Island? A. Staten Island. 30 

oft the shore there.

By the Court:

s l Y° r - ' f c  Ne"'ark Bay runs south towards 
fetaten Island? A. Yes.

By the Court:

Q- Running into the Kill von Kull? A. Yes.
40
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John Supp ah— Direct Examination.

By the Court:
Q. Which then, runs into New York Bay? A. 

Just opposite that location.
Q. Do you know how far it is from this bridge 

to Port Richmond? A. Oh, well, that is a definite 
10 fact. I couldn’t tell you. I should judge about five 

miles. But Dryer’s Point, that is about two thou-
sand feet from the bridge which this here other 
gentleman had seen the body floating, but he was 
afraid to pick it up.

Q. He had seen the body, but did not identify 
it, did he? A. Well, he give a description to me 
which agreed— But he went up to the bridge to 
notify the superintendent on the bridge about it 
and they sent a launch after it. They sent for my 

20 brother to come down and he was in the launch 
with them.

Q. They didn’t find anything? A. No, they did 
not.

By the Court:
Q. Dryer’s Point was how far below the point 

where the bridge construction was being done? A. 
About two thousand feet, two thousand two hun-
dred feet, something in that neighborhood.

30 Q. It is that point jutting out into the water 
there with some kind of chemical plant on? A. 
It is at the foot of Danforth Avenue.

JOHN SAPPAH, sworn.

Direct Examination by Mr. Besson:

Q. Where do you live, Mr. Sappah ? A. 314
Wakefield Avenue, Jersey City.

40
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John Sappah— D irect Examination.

Q. What is your employment? A. Boatman.
Q. Did you know this Mr. Theodore Dunne- 

wald? A. No, sir.
Q. What were you doing on the 29th of April? 

A. I was crossing the bay about 10 o’clock in the 
morning to get lumber to go over to the Hacken-
sack River. About 500 feet, between 500 feet and 
1,000 feet off Dryers’ Point there my oar struck 
something I thought was a log, and didn’t pay no 
attention. When the boat passed, why, I seen the 
figure of a man with dark clothes and bald headed. 
So, I seen I had no room in the boat and I seen 
it was too much to lift up, and the boat was s m a ll-  
might swamp her, so I runs over to the Hackensack 
Bridge, Steers’ works, and asked a man there, at 
the dock there, told him I seen a man down there. 
So they sent me over to the office over on the 
Passaic side. I went over there. Well, about three- 
quarters of an hour by that time when I seen the 
body before they got the launch out. Well, there 
is quite an ingoing tide, you know, between the— 
yes, it leaves the Lehigh Valley Bridge and the 
other Central Bridge. So, when we got back with 
the launch we hunts all over. I know that the 
body couldn’t go much further than the bridge, but 
the intide must have took it, and we went search-
ing for it with the launch around 11 or 12 o’clock, 
that Steers’ launch.

By the Court:

. ^  or day ? A. In the day time, morn-

Q. What hour was it when you saw the body
J *  in Wel1’ 1 should iudge between half past 

0r 10 °’cl°ek, something like that

10

20

30

40
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John Sappah— D irect Examination.

Q. In the morning, forenoon? A. ¡Yes.
Q. And what condition was the tide at that time? 

A. The tide was running out.
Q. What they call ebb tide? A. Running out 

towards Staten Island, yes, sir. Outgoing tide; 
it had been running out I should judge about an 
hour.

Q. Before you saw the body? A. Yes.
Q. And how long a time was it after you saw 

the body before they got around in the launch to 
look for it? A. I should judge about three- 
quarters of an hour.

Q. By that time it had moved which direction? 
A. Down towards the Lehigh Valley trestle.

Q. The Lehigh Valley trestle, does that run 
parallel with the Central Railroad? A. Yes.

Q. How near it? A. Well, I couldn’t tell you. 
They both run across the bay.

Q. Side by side? A. Not side by side, no. A 
great deal of distance—

Q, How much about? A. Oh, I should judge 
something like a mile and a half from the Lehigh 
Valley to the Hackensack side of the Central, and 
on the Passaic side it is only about a mile and a 
quarter.

Q. Now, whereabouts was the body when you saw 
it? A. About 500 feet off what they call Dryer’s 
Point on the Hackensack shore.

Q. That is north of the Central Railroad, up the 
river above the Central Railroad? A. No, it is
down below the Central.

Q. Below the Lehigh Valley? A. Below the
Lehigh Valley.

Q. Well, now, which way had the body moved by 
the time the launch got there? A. It moved down 
towards the Lehigh Valley.40
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Joseph E. Sn ell— Recalled.

By the Court:

Q. You say you were below the Lehigh Valley; 
you mean you were above, don’t you, when you saw 
the body? A. Above, this way.

By Mr. Bishop: 10

Q. You were between the Lehigh Valley and the 
Central? A. Between the Lehigh Valley and the 
Hackensack Central; the Greenville section up 
there.

Q. And it came down towards the Lehigh Valley?
A. It came down with the tide towards the Lehigh 
Valley, the outgoing tide.

Cross Examination by Mr. Bishop: 2 0

Q. Did you say you had never seen Mr. Dunne- 
wald? A. I never seen him, no.

Q. Never saw him? A. No, sir.

JOSEPH E. SNELL, recalled.

3 0

40

By the Court:

that is, t t^ la t to g  tE ? rSe °/ Pay ° f  these m< > egumting their salaries? A. Yes sir
How dld 7°« Pay this man? A . He was na 

at the rate oi | 3.50 a  day. P

* > per  day? A. W 1 

“ R unless it r UP f° r  work in the
O n !  !amS’ he Sets his day’s pay.
Q- No matter how long he work«i? a ttr 

no. We Tini/i h- j  8 ae worJiS- A. W ell, o

got to * * *  Mmmd o Z nt;T L ph ou ^ scale; we ha
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Joseph E. Snell— Recalled.

Q. I mean, you pay him by the day; not by the 
hour? A. By the day; that would be a little under 
fifty cents an hour.

Q. Now, how many hours? A. At present they 
are working eight; at that time they were working 
nine.

Q. Where would the—for instance, you were to 
give them a piece of work, where would these men 
go to perform their work? A. Well, that is around 
town or down south, or—

Q. For instance, around town here? A. Why, 
the men—it depends on what location they were 
working on.

Q. Say down the North River, where would the 
men go, down to work or to your office? A. To 

20  start the day?
Q. Yes. A. Always to the work.
Q. You send them to the work to save time? A. 

You mean to get their pay?
Q. No, to do their work? A. Always go to the

work.
Q. Direct to the work? A. Yes. It is construc-

tion work; they have got to go from one job to 
another, wherever we may send them.

Q. You do bridge construction work generally, 
g0 don’t you? A. Dock work, railroad building, all 

classes of heavy construction work.

By Mr. Bishop :

Q. A man’s day commences, does it pot, when 
he reports for duty? A. Yes.

(Adjourned until Tuesday, April 22,
1913.)

40
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John Hirschman— D irect Exam ination.

Tuesday, April 22, 1913.

Mr. Besson offers maps illustrating the 
location of the construction work on which 
the deceased was employed.

Mr. Bishop objects to the offer of the 
maps as being irrelevant and not proved. ^

The Court: They cannot be admitted in 
evidence unless they are properly proved.

JOHN HIRSCHMAN, sworn. 

Direct Examination by Mr. Besson :

Q. Where do you live? A. 663 President Street, 
Brooklyn, New York.

Q. How are you employed? A. At present a 
student.

Q. In what line? A. Well, I am going to pre-
paratory school, preparing for civil engineering— 
DeWitt School, New York.

Q. And you have studied drafting? A. I have.
Q. And you understand scales and distances? A. 

Yes, sir.
Q. Did you make this sketch? A. I did.
Q. When did you make that? A. It was mad 

n anuary 7th, that was when the sketch wa
made, but the measurements in that particular mai 
were made January 5th.

Q- Is that a mathematically accurate map? A 
well, I cannot say; I had no suryey to make it. 
p i “ " * 1  y°u ««m ate your distances? A 
pace y the ^ i s t e n c e s  that I couldnh

20

30

40
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John Ilirschm an— Direct Examination.

Q. Is that a reasonably correct outline? A. It
is.

Q. Of the shore, Newark Bay, the bridge? A,
It is.

Q. And the bridge from the land end? A. Yes. 
jo  Q- What is this “B” here intended for? A. This 

here drawbridge here was forced to be removed 
from over there to the new bridge, and I inserted
it.

The Court: That may be stricken out. 

By the Court:

Q. What is it? A. That is the drawbridge.
Q. That is where it was and this (indicating) 

is where it is now? A. That is where it was and 
this is where it is, or was at January 5 t h I  dont 
know where it is at the present date.

By the Court:

Q. January 5th is the time you made this map. 
A. That is a mistake.

Q. What is this figure here (indicating)? A. 
That is supposed to be the scow. That was put 

30 in the wrong place, and that is why the map was 
made, that is why this map was made.

Q. Did you make this map (indicating) too. A.
I did. , ±.

Q. The outlines of the land and water are about
the same? A. About the same.

Q. And this (indicating) is the railroa<*’ . 
That is the railroad; that is the old one an a
the new one. .

Q. And that is the scow that you mad
40
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John Hirschman— D irect Exam ination.

take in locating on the other one? A. Correct.
Q. And the red line shows? A. The line of 

transit.
Q. To get to that scow?

Mr. Bishop : I object to that.
The Court: I don’t think he can testify 

to anything.
Mr. Bishop: What he found there.
The Court: What he found, but you 

must not testify, Mr. Besson.

Q. The red line, what is that intended to show?
A. The line of transit to get to the—

Q. For persons? A. Walking there from the 
Jersey City side to the piledriver.

Q. That comes along this track (indicating)? 20 
A. The embankment, along the bridge, across here, 
across the scow, along this here (indicating), 
along some twelve by twelve beams, down to there.

By the Court:

Q. Was the scow there when you made your 
map? A. It wasn’t.

By the Court: g«

Q. You have put that scow there out of your—
A. This is the way it was supposed to be that 
night from the sketch I made.

By the Court:

Q. You mean supposed to be from what some one 
has told you? A. Correct.

40
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By the Court:

Q. You didn’t see any scow there? A. At the 
time I was there I did not.

Mr. Besson: I can prove by other wit- 
nesses—

The Court: Never mind what you can 
prove by other witnesses; we have got to 
take them one at a time.

Cross Examination by Mr. Bishop :

Q. At the time you made your measurements or 
examinations for making this map, was there any 
span in place in that bridge? A. This here trestle 

20 was entirely away, except for a short distance of 
about fifty feet on this side, and the same on this 
side.

Q. The only trestle existing at the time you 
made that map was this one. As a matter of fact 
at the time you made your examination it would 
have been impossible for any one to have followed 
the course you have made in red there? A. This 
here?

Q. At the time you made the map; at the time 
30 you made your observations? A. That wasnt 

there.

By the Court:

Q. In other words, that map is not a reproduc-
tion of what you found there? A. Reproduction 
of the sketch I made this tracing of.

Q. I say, at the time you made your observations
from which you made that sketch? A. At 

40 time I looked at this myself it wasn’t the way it is
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Richard G. F ou lk— D irect Exam ination.

at present, but this here map was made from a 
sketch and I just went down there to see the lay 
of the land so I could do a little better,

Q. Who made the sketch? A. Mr, Dunnewald. 
Q. You made this from a sketch Mr. Dunnewald 

furnished you? A. I made the sketch and also look-
ed at the lay of the land.

Q. But this bridge is put in from the sketch that 
was furnished you by Mr. Dunnewald? A. Correct, 

Q. The only thing you saw when you went down 
there was this bridge and— A. Just a small part 
of this.

Q. So that anybody who wanted to get to this 
end of the draw—was there a piledriver here at 
the time you saw this bridge? A. No, I said that 
that map was made from a sketch.

Q. Just answer the question : there was no pile- 
driver there? A. No, not the day I was there.

The Court: I will not allow the maps in 
evidence.

(Maps offered for identification and 
marked P-1 and P-2 for identification.)

RICHARD G. FOULK, sworn. 30

Direct Examination by Mr. Besson:

Q. Where were you on the 13th of April? A.
0 you mean from the time I started from my 

home? J

^es* A- Well, I worked for Henry Steers 
a nigllt, and I came out on an early train. The 
en were supposed to come out on a train that

40
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they ran purposely for them to stop there. I came 
out on a train earlier, and I got off at the draw* 
bridge and to get to where my machine was, there 
was two piers there, two trestles there, the old and 
the temporary one—that is the one they are using 
now, I believe. I had to walk this drawbridge to 

10 the abutment or where the fender racks are under-
neath, and walk across this rack to No. 4 derrick, 
which was tied up between there, and then get into 
our boat and pull myself over to my machine.

Q. What did you have to walk on? A. Why, I 
had the top of the rack.

Q. And what was that composed of? A. Why, 
piles which are driven into the fenders on the out-
side, sheet piling on the outside, and a deck of

_ twelve by twelve timbers on the outside designed 
20 47to stiffen them up.

Q. How did you get across from the Hudson 

County side to the—

Objected to as irrelevant. Objection 
sustained.

(Exception noted for petitioner.)

A. Well, this rack is a continuation; it is a 
fender so the boats don’t strike into the abutments.

30 And I had to walk across the top of that on that 
timber, which we do in our kind of work. And 
then when I got to this point, this end, we had a 
plank up from the cluster of piles down to the 
machine, and I went down the plank, across this 
No. 4 derrick, jumped into our rowboat which we 
had tied onto a rope from No. 4 derrick under-
neath this other trestle to our own machine ant 
pulled myself over with the rope.

40
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Richard G. Foulk— D irect Examination.

By the Court:

Q. Did everybody go over that way? A. I 
don’t know how the others got there; I was there 
first.

Q. What happened? A. I couldn’t tell you  ̂
anything what happened. I got there early; I live 
out in Flatbush, and I got there early. So, I 
don’t know what happened to the others any more 
than they came to our machine about, well, near 
11 o’clock.

Q. You had to walk along the trestle from the 
center of the trestle where the train stopped? A.
It stopped at the drawbridge to let us off.

By the Court:
20

Q. How far did you have to walk? A. The 
length of the draw.

Q. How far was the length of the draw? A.
Well, I am not much of a judge; maybe seventy- 
five foot.

Q. Was that on a trestle? A. That was on the 
trestle, yes.

Q. What did you have to walk on? A. Why, I 
walked on the ties, on the trestle.

Q. What was on either side of the trestle? A. ^0 
Why, the iron sides of the bridge, the stanchions 
of the bridge.

Q. How high are they? A. I guess they must 
be twenty-five foot high.

Q. You couldn’t fall off the side then, could you?
A. Well— ' J

Q. What are they, criss-cross ironwork? A.
Yes.

Q- You could fall off, then? A. I don’t know;
40
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Richard G. Foiulk— D irect Examination.

10

20

30

40

I don’t remember whether there was a guardrail 
up then or not.

Q. Were the openings between the ties wide 
enough to go through? A. Well, I guess the ties 
are laid about eighteen inches apart.

Q. And nothing under them except water, was 
there; that is, you could look right through them 
to the water? A. Oh, yes, you could look right 
through; just like the trestle lies there to-day. You 
can look right through the ties any time.

Q. After you got through walking on the ties, 
what did you walk on? A. Then I jumped down 
off of this track piece onto the rack that faces the 
front of i t ; there is a fender for the boat, so that 
it wouldn’t strike it; then walked across that to
the boat.

Q. What was the rack made of? A. Piles and 
timber, fastened together.

Q. And was there any guardrail or anything? A. 
There was no guardrail on any racks. That is one 
thing about our kind of work. Why, that is a 
chance we take crossing over all of these things to 
get to our work. That is done any day in any kind 
of construction work.

Q. Who put that rack there? A. I couldn’t tell
you that.

Q. I mean was it put there by your company? A. 
I believe the new one was put there by our com-
pany, but I don’t know who have put the other one
there.

Q. Was that a permanent construction? A.
hat was the Jersey Central’s.
Q. They had maintained it there for some time, 

md in doing your work you had to walk over
(lings of that sort? A. Yes.
Q. Otherwise you couldn’t get to your usi

t. No, sir.
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Q. How did you get down from the rack? A. 
Climbed down to anything you could find.

Q. How did you get down from there to the der-
rick? A. We had a plank there.

Q. How high above the water was that? A. 
Well, from the top of the cluster of piles it must 
have been, maybe—that depended on the tide— 10 
maybe six or seven feet.

Q. Then you went down to the deck of the pile- 
driver? A. The deck of the scow.

Q. A few feet above the water? A. Yes, sir.
Q. Then you went from the pile-driver too? A.

That was the derrick; I went across the deck and 
jumped into our boat.

Q. Did you see any other way of getting over to 
your place of work? A. Yes.

Q. How? A. By walking all the way over this 20 
long trestle and coming all the way out on the 
other one.

Q. What do you mean by that? A. When I 
get off the train to get to where our machine was, 
there was no bridge here; I would have to walk all 
the way out towards the Bergen Point, and over 
this trestle and then come all the way back onto

is other one, on the new trestle to get to my ma-
chine.

Q. Of course, you couldn’t cross to the Jersey 30 
City side on the new trestle at that time, because 
tnere was no connecting draw? A. No, sir.

Q. Your idea was to take the bridge from the old
festle, the centre piece from the old trestle, and

m ake that the center of the new bridge, the new
Trestle; you were going to take the draw from the
? . estle and put it to the new trestle? A That 
is right.

Q. So you couldn’t walk over the new trestle



Richard G. F oulk— Direct Examination.

then because there was a space in the center the 
width of the draw that was open? A. Yes.

Q. So yon could have gone over the old trestle 
straight? A. Yes, sir.

Q. All the way out; then come around back on 
the new trestle to where your boat was located? 
A. And that would have been a great deal longer 
walk and a great deal more tedious for us to go 
around.

Q. You would have had to cross the old trestle 
to get there and come out on the new trestle to 
get there, to the point where your machine was? 
A. All the way out the old and back on the new 
to get here.

Q. “To here” doesn’t mean anything in describ-
ing a thing, you just put your thumb on the table, 

20 that doesn’t mean anything; you know what you 
mean by “to here,” but I don’t know. A. We were 
speaking about the way the trestle was situated. 
The old trestle was connected up with a draw-
bridge and to get from West Side Avenue over to 
the other side to which we were tied up, on the 
west side of the river, we would have to walk all 
the way in on this trestle, which was a great long 
trestle, and then go all the way back again on the 
new trestle. There was no connecting link between 

80 ,one bridge and the other; that is, across.
Q What was the distance between the two 

bridges? A. Well, about 150 foot, maybe; just 
room for the derrick to lay in between the two 
bridges, end to.

By Mr. Besson r

Q. Did you see Mr. Dunnewald that night? A.
No, sir; I didn’t see him.

Q. Did you see him that day? A. Yes, sir, h
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worked there that day.
Q. Until what time? A. Well, now, I can’t just 

recollect. I don’t know whether it was five or six 
o’clock we worked there.

Q. On this night? A. Yes.
Q. Did you go home together? A. No, I went 

home all by myself; all the men left at the same -W 
time when we worked on the machine, we all 
walked together up the trestle.

Q. You say you got back there first that night?
A. Yes, sir.

Q. What timé did you get there? A. Well, I 
will have to guess at that; it must have been about 
half past 9 or quarter to 10.

Q. What time were you going to work that 
night? A. 11 o’clock.

Q. Do you remember what kind of a night it 20 
was? A. Oh, yes, it was a rainy night.

Q. And was there any fog that night? A. Oh, 
yes.

Mr. Bishop : Object.
The Court: It is a little leading; it is 

answered though.

Q. Do you remember more particularly about 
the atmosphere conditions that night?

30
Mr. Bishop: I object to that.
The Court: I will allow it.
(Exception noted for respondent.)

Q. Well, it was foggy and dark; that is all I 
can say about it. It was a fine rain, partly mist, 
you know.

Q. How far could a man see in front of him 
there?

40
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Mr. Bishop: I object.
The Court: How far could a man see? I 

think I will sustain the objection.

Q. How far could you see?

10 Mr. Bishop: I object.
The Court: I will allow it.

A. Well, I could, see ten or twelve foot ahead of 
me easily.

Q. Do you remember seeing Mrs. Dunnewald 
after—A. Yes, sir.

Q. The wife of the deceased? A. Yes.
Q. When did you see her? A. I don’t know 

what date it was.
20 Q. And where? A. At her house; I went over 

to sympathize with her.
Q. Did you tell her there that the night you got 

off of the train to go to work on that 13th of April 
at the bridge you had to walk to the end of the 
bridge and came near slipping, so that you had to 
crawl on your hands and knees on twelve by twelve 
timbers and called to a watchman and told him 
for God’s sake to give you a light to see what you 
were doing?

30 Mr. Bishop: I object to that.
The Court: I will sustain the objection.

Q. What did you tell Mrs. Dunnewald that 
night?

Mr. Bishop: Object.
The Court: Objection sustained.
Mr. Besson: Give me an exception to the 

ruling on both of them?
40
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The Court : I don’t think you are required 
under the statute to take an appeal; I think 
your remedy is by certiorari.

Q. Was anything said that night about Dunne- 
wald not being around there?

10
Mr. Bishop: I object.
The Court: I will allow it.

A. Yes.
Q. What time in the night? A. 11 o’clock.
Q. Who spoke of it? A. Me, the first one.
Q. What did you say?

The Court: I do not think what he said is 
material. 20

Q. Who did you speak to? A. Oh, just to the 
foreman, I says it was funny he didn’t show; up.

The Court: Never mind what you said to 
him.

Q. That is Mr. Coleman? A. Yes.

The Court: What he said will be stricken 
out. 30

Q. What did Mr. Coleman say in reply?

Mr. Bishop : I object to that.
The Court: I do not see how it is mate-

rial what Mr. Coleman said. I will over-
rule it. You may have your exception noted.

Q. Was any effort to find Mr. Dunnewald made 
that night? 40
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Mr. Bishop: I object.
The Court: I will allow it.

A. Nobody knew what happened to him that 
night.

Q. Did you see any effort made afterwards to 
10 find him? A. Oh, yes.

Q. By whom? A. By the firm of Henry Steers. 
Q. How did they go about it? A. Well, they had 

boats and grappling hooks and men out dragging 
the river, working up and down dragging up and 
down trying to find him, if he was there.

Mr. Bishop: I move that that be stricken 
out. I don’t think it is at all relevant.

The Court: Well, it cannot do any injury.
20 Q. Have you any knowledge when the first traces 

of him were discovered?
Mr. Bishop: Object to that as immate-

rial.
The Court: I do not see how it is mate-

rial. I will overrule it.
(Exception noted for petitioner.)

Q. Were you there when the body was found? 
A. No, sir.

SQ Q. You didn’t see it? A. No, sir.
Q. Was any officer of the company in charge of 

the efforts made to find the body?

Mr. Bishop: I object to that.
The Court: I don’t think it is material 

at all whether they were or not. I will hold 
that it is not. I will overrule it. You may 
have your exception.

(No cross-examination.)



Martin F. D r ewes— D irect Examination.

MARTIN F. DKEWES, sworn. 

Direct-examination by Mr. Besson:

Q. Where do you live? A. East Orange.
Q. New Jersey? A. Yes, sir.
Q. Did you know Mr. Dunnewald? A. Yes, sir.
Q. Did you know him at the time, just previous 

to his death, April 13th, 14th and 15th, 1912? A. 
Yes, sir.

Q. Do you know anything about the circum-
stances of his death? A. Why, I don’t know any-
thing up till the 16th I went over to the Steers 
Construction Company with Mr. Henry Dunne-
wald.

Mr. Bishop : I object to anything that 
happened on the 16th.

The Court: I don’t know what he is get-
ting at yet.

Q. Where was that place of the Steers Con-
struction Company? A. I think it is No. 17 Bat-
tery Place.

Q. And you say you went there with Mr. Henry 
Dunnewald, the son of the deceased? A. Yes,

Mr. Bishop : I object to that. The wit-
ness did not say anything of the sort.

The Court: I will allow it.

Q. Who did you find or see there? A. Mr. 
Snell.

Mr. Bishop : I object to that.
The Court: I will allow it.
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Q. Did you have any conversation with Mr. 
Snell there? A. No, sir, I did not have no con-
versation with Mr. Snell, Mr. Dunnewald did.

Q, You heard it? A. I was in his presence, yes, 
s ir ; only a few remarks I made to Mr. Snell in re- 
gards to the case.

Q. State what the coversation was there be-
tween Henry Dunnewald and Mr. Snell.

Mr. Bishop: I object to that.
The Court: Objection sustained.
Mr. Besson: If Mr. Snell made an ad-

mission there, your honor, that would be 
admissible evidence and material evidence.

The Court: In what respect?
Mr. Besson: He was superintendent of the 

company in sole charge of the work that 
night.

The Court: I think I will hear it. I may 
strike it out if I think it is not relevant.

Mr. Bishop: Mr. Snell was here; it would 
be—

The Court: I am going to allow it.
Mr. Bishop: There is no opportunity now 

to produce Mr. Snell. We thought they 
were through with him

, 0  . The Court: What you thought is one
thing. The question is whether I will al-
low this evidence. Now, I will.

A I went over to Steer’s office and Mr. Dunne-
wald asked for Mr. Snell and Mr. Snell was ush-
ered out, and he says to Mr. Snell, “Father as 
been missing.” ‘<So,” he says, “I hear, an r* 
Snell says, “I am sorry for your mother an 
family, but,” he says, “I am afraid he mus av

40
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met with the same fate as the timekeeper.” Then 
Henry says to him, “Are you going to keep on 
grappling for him?” and he says, “Yes, we will do 
everything in our power to try to get him.” With 
that he went to the telephone and he instructed 
the men to go closer to the shore to grapple, that 
perhaps he had fell in there or he was near shore. 
Then we went on, Henry spoke to him in regards 
to the night and he said that he was sorry that he 
hadn’t been informed to get off with the rest of the 
men as those men coming from Brooklyn and all 
were ordered to get on the trains, as all trains 
stopped after 9 o’clock there and the most of them 
went out that way. Then he turned around and 
spoke about the weather and he says, “My God,” he 
says, “I can’t understand how a man got over 
there safe,” that, there wasn’t more loss of lives. 
He says, “I had to stop and call for a light or” he 
says, “I don’t know how I would have got over 
myself,” as the night was awfully dark. Then Mr. 
Dunnewald asked him if he would continue on 
with the grappling and he says they would do any-
thing in their power.

Q. Have you stated the whole conversation? A.
I have stated the conversation I heard.

Q. That is all you know about this case? A 
Yes.

10

20

30

(No cross-examination.)

Mr. Bishop : I move to strike the testi-
mony out as irrelevant and immaterial.

The Court: I will not grant the motion 
to strike out at this time. I may strike it 
out before the case is disposed of.

40
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Henry Dunneioald— Recalled, direct.

HENBY DUNNE WALD, recalled.

Direct Examination by Mr. Besson;

Mr. Besson: Your Honor will recollect 
that the man that took Mr. Dunnewald’s 

1 0  body out, or that took him up out of the
water said that he was a stout man, that he 
did not personally know him. I want to 
connect that.

Q. Just describe your father’s personal appear-
ance. A. Well, my father in personal looks he re-
sembles a whole lot like yourself, carried a bald 
head about the same manner, and no hair on the 
top of his head at all, and he was a little bit taller 

20 than you, and that night when he left the house 
in order to go to work he had an overcoat on of 
sort of a brownish material and black, rather sort 
of tan color more, and he had a shirt on, a black 
and white striped shirt, which is used more as a 
work shirt.

Q. Did he belong to any fraternal organization? 
A. Yes, sir, he belonged to the Odd Fellows.

Q. Did he have any cards or papers in his 
pocket? A. Yes.

The Court: Is there any question about 
his identification? There isn’t any ques-
tion about the identification as far as the 
proofs are concerned.

Q. Now, the night of the 13th of April, 1912, do 
you remember what kind of a night that was. A. 
Yes, it was a very bad night, raining, fog a very 
heavy fog, and about in the neighborhood of that 
time of from between 9 and 1 1  o’clock it was very

40
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thick, and by going way out here on the street my-
self I couldn’t no more than see about hardly ten 
feet ahead of you. I was out here on the avenue in 
the neighborhood of 10  o’clock something like that, 
out shopping with my wife.

(No cross-examination.) 10

Mr. Bishop: I move, if your Honor 
please, to dismiss the petition in this case 
upon the ground that there is no evidence in 
the case to show that Mr. Dunnewald met 
his death by an accident arising out of and 
in the course of his employment; the bur-
den of proving that fact is on the petitioner, 
and I submit to your Honor that the burden 
has not. been sustained.

Motion denied.

(Petitioner rests.)

Mr. Bishop: You asked me to produce 
the timekeeper so as to show whether the 
record showed that Dunnewald reported for 
duty on April the 13th.

Th o m a s  Mc i n e n l y , swom.
30

Direct Examination by Mr. Bishop :

Q' r̂° 11 were employed where on the night of
the 13th of April, 1912? A. On the Hackensack 
Hiver.

Q- By the Henry Steers Company? A. Yes.
Q. You were acquainted with Mr. Dunnewald? 
Yes.
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Q. In what capacity were you employed there; 
what was your position there? A. Timekeeper.

Q. As such you kept a record of the hours that 
the men worked?

Mr. Besson: I object to it as a leading 
question.

The Court: I will allow it.

Q. What were your duties as timekeeper? A. 
To keep the time the men made; the hours they 
worked.

Q. Have you your records with you of that 
period? A. Yes.

Q. And will you consult those records and tell 
me what hours Mr. Dunnewald worked on the 13th 

20 of April, 1912? A. Nine hours.
Q. From what time until what time? A. 7 

o’clock until half-past 4.
Q. Did he report for duty that day? A. No, sir.

Cross Examination by Mr. Besson:

Q. That book you have in your hand that you 
referred to, is that made by you yourself? A. Nor 
sir.

30 Q- Whose writing is that? A. My assistant’s.
Q. Whose? A. The assistant timekeeper’s.
Q. What is his name? A. Owens.

Mr. Besson: Then I object to the testi-
mony.

By the Court:

Q. Who gave him the data to put down in the 
book? A. I did.

40
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By the Court :

Q. Did you look over the book afterwards imme-
diately to see that it was all right? A. Yes, sir, 
the next day-—well, that is, I didn’t give him the 
time until the following day; the time for Satur- 
day I would give him Sunday, if we were there; if 
not, on a Monday. It often happens to be a change 
in the time.

By the Court:

Q. You see the book then afterward imme-
diately ; you go over the book regularly to see that 
it is right? A. Every week, yes, sir.

The Court: I think I will allow him to 20 
testify from it.

Q. Now, there was something said here about a 
timekeeper having disappeared too, who was that?

Mr. Bishop: I object to that.
The Court: It is not cross-examination; 

you make him your own witness.
Mr. Bishop: It has no possible bearing in 

this case.
Mr. Besson: Whether he was the time- 30 

keeper that kept the time that night or 
whether it was some other that might have 
gotten drowned.

The Court: I don’t think it is any 
advantage to you to endeavor to prove that 
fact. You may ask whether there was 
another timekeeper.

Q. Was there any other timekeeper there? A 
1 es, sir.

40
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Lena Dunnewald— Recalled, direct.

Q. Who was he? A. His name was Mclnenly, 
from Greenville.

Q. The same name as you? A. Yes.
Q. What was his first name? A. Harry,
Q. What became of him? A. He was drowned. 
Q. That night? A. Yes.
Q. Was he keeping the time of Mr. Dunnewald? 

A. Ko, sir.
Q. WTiy not? A .. He wasn’t  one of his men.

By the Court:

Q. He was working that night, the other time-
keeper, wasn’t it? A. Yes, sir, he had men of his 
own from Greenville, a separate gang on the same 
job who came from Greenville.

Q. Then you were really the timekeeper who kept 
the time of Mr. Dunnewald, deceased, that night? 
A. Yes, sir.

The Court : On the question of commuta-
tion, provided the Court will determine that 
there is a right of recovery, I think I will 
hear the widow now, if there is no objection.

LENA DUNNEWALD, recalled.

Direct Examination by Mr. Besson;

Q, How old was your husband at the time of his 
death? A. Fifty-five years and six months, or 
seven months, I can’t  tell you, the 13th of April he 
was fifty-six—

Q. You are his widow? A. Yes.
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Lena Dunnewald— Recalled, direct.

Q. How many children did he have? A. Four. 
Q. What are their names? A. Henry—

Mr. Bishop: Just a minute, if your Honor 
please, this has all been testified to before, 
the names and ages of the children.

The Court: I will hear this again.

A. Henry, Elizabeth, Edward and Mary.
Q. Are they all oyer twenty-one years of age? 

A. Yes.

By the Court:

Q. Who supports you now? A. The two children 
home.

By the Court:

Q. Which two are home? A. Mary and Edward. 

By the Court:

Q. How old is Mary? A. Twenty-two.
Q. How old is Edward? A. Twenty-five.
Q. And they are both working? A. Yes, sir.
Q. And they support your home? A. Yes, sir.
Q. Have you any other means of support? A. 

No.
Q. Have you got any money of your own? A. 

No.
Q. No property? A. No.
Q. No insurance from your husband? A. Well, 

a little bit what covered the insurance to bury him. 
Q. That is about all? A. Yes.
Q. The other children are married living with 

tneir own families, are they? A. Yes.

10
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Lena Dnnnewald— Recalled, direct.

Q. And the two children you have home will get 
married some time? (No answer.)

Q. You cannot tell. And you have no means of 
support then otherwise? A. No.

Q. And they are all over the age of sixteen,— 
^  the children? A. Yes.

Q. Well, now, if you were to get compensation 
from this company, would you like it all at once 
or in weekly installments? A. I would like it at 
once.

Q. Why? A. Well, I have a little—for my hus-
band I would fix the grave up a little bit, a stone 
like that, so I want to fix that up.

Q. What would you do with the rest of it? A. 
Put it away and save it for me old days. You 

2q  can’t support on your children when they get 
married.

Mr. Bishop : I would like to call your 
Honor’s attention to a statute passed by this 
legislature which provides that compensa-
tion shall not be commuted because the 
petitioner desires to pay doctors, lawyers— 

The Court: I hold under a proper con-
struction of the act that that is a matter 
which is entirely within the discretion of 
the Court, in the exercise of proper judg-
ment, of course.
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Order.

NEW JERSEY SUPREME COURT.

H e n r y  S t e e r s , I n c .,

Prosecutor,
vs.

T h e  Co u r t  o f  C o m m o n  P l e a s  in 
and for the County of Hudson, 
and J o h n  F. C r o s b y , Clerk of 
said Court of Common Pleas, 
and L e n a  D u n n e w a l d , as Ad-
ministratrix of Theodore Dun-
newald, deceased,

Defendants.

Application having been made on behalf of the 
Prosecutor of the Writ of Certiorari heretofore is-
sued in the above entitled cause for an Order that 
a Transcript of the testimony taken at the hearing 
before the Court of Common Pleas in and for the 
County of Hudson, be certified and returned with 
the said Writ.

IT IS on this 21st day of July, 1913, ORDERED 
that a Transcript of the testimony taken at the ©a 
hearing before the said Court of Common Pleas in 
and for the County of Hudson upon the petition 
of Lena Dunnewald, as Administratrix of Theo-
dore Dunnewald, deceased, against Henry Steers,
Inc., be certified and returned into this court, to-
gether with the determination and statement of 
acts and the order, and all other proceedings for 

the making of the same, which are returned into

10

On Certiorari 
Order.
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W rit of Certiorari.

court in accordance with, the command of the said 
Writ of Certiorari.

JAMES F. MIN TURN,
J. s. a

Entered July 30, 1913, on motion of Lindabury, 
Depue & Faulks, Attys.

Writ of Certiorari.

New Jersey, ss .:

The State of New Jersey to the Court of 
20 Common Pleas in and for the County

of Hudson, and John F. Crosby, Esq., 
(Seal) Clerk of said Court of Common

Pleas, and Lena Dunnewald, as Ad-
ministratrix of Theodore Dunnewald, 
deceased.

GREETING:

We being, willing for certain reasons to be cer- 
30' tifled of and concerning a certain determination, 

statement of facts and order rendered on the 16th 
day of June, A. D. 1913, by George G. Tennant, 
Esquire, one of the Judges of the said Court of 
Common Pleas in and for the County of Hudson, 
in certain proceedings brought on behalf of Lena 
Dunnewald, as administratrix of Theodore Dun- 
newald, deceased, petitioner, against Henry Steers, 
Incorporated, defendant, for the determination and 
recovery o f compensation under an act of the 

40



711

W rit of Certiorari.

Legislature of the State of New Jersey, entitled 
“An Act prescribing the liability of an employer 
to make compensation for injuries received by an 
employee in the course of employment, establish-
ing an elective schedule of compensation, and reg-
ulating procedure for the determination of liabil-  ̂
ity and compensation thereunder/’ approved April 
4, 1911, do command you that the said determina-
tion and statement of facts and order, together 
with all proceedings for the making of the same, 
and all things touching and concerning the same 
as fully and entirely as before you they remain or 
are in your custody or control you do certify and 
send, together with this writ, to our Justice of our 
Supreme Court of Judicature at Trenton, on the 
15th day of August, 1913, that therein may be 29  
caused to be done what of right and according to 
law ought to be done.

WITNESS, Honorable William S. Giummere,
Chief Justice of our said Supreme Court, at Tren-
ton, this 31st day of July, 1913.

WM. C. GEBHARDT,
Clerk.

L i n d a r u r y , D e p u e  & F a u l k s , 30
Attorneys.



72

Endorsement to Writ.

(Endorsed)

NEW JERSEY SUPREME COURT.

H e n r y  S t e e r s , Incorporated,
Prosecutor, 

vs.

T h e  C o u r t  o f  C o m m o n  P l e a s  in 
and for the County of Hudson, 
and J o h n  F. C r o s b y , Clerk of 
said Court of Common Pleas, 
and L e n a  D u n n e w a l d , as Ad-
ministratrix of Theodore Dun-
newald, deceased,

20 Defendants.
_________________________

WRIT OF CERTIORARI.

L i n d a b u r y , D e p u e  & F a u l k s ,
Attorneys of Prosecutor.

I allow this writ. Let it be sealed.

JAMES F. MINTURN,
30 J. S. C.

Service of a copy of the within writ on me 
acknowledged this 31st day of August, A. D. 1913.

SAMUEL A. BESSON, 
Attorney of Lena Dunnewald,

as A d m in istra tr ix  of Theodore Dunnewald,
deceased.

Filed Aug. 13, 1913.

On Certiorari,

ft?
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R e tu r n .

The answer of George 0. Tennant, Esq., Judge 
of the Court of Common Pleas holden in and for 
the County of Hudson, and within named the rec-
ord and proceedings of the plaint whereof men-
tioned is within made, with all things touching the 
same, I certify and send to the Justices of our iq  
Supreme Court of Judicature at Trenton, N. J., at 
the day and year within contained in a certain 
schedule to this writ annexed, as within I am com-
manded.

GEORGE C. TENNANT,
(!<• S.) Judge.

Attest:

J o h n  F. C r o s b y , ^
Clerk.

Filed Aug. 13, 1913.
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R e a so n s

NEW JERSEY SUPREME COURT.

10

H e n r y  S t e e r s , Incorporated, 
Prosecutor, 

vs.

T h e  C o u r t  o f  C o m m o n  P l e a s  in [ 
and for the County of Hudson, l On Certiorari, 
and J o h n  F. C r o s b y , Clerk of /  Reasons, 
said Court of Common Pleas, I 
and L e n a  D u n n e w a l d , as Ad-1 
ministratrix of Theodore Dun- I 
newald, deceased,

And now comes the prosecutor in the above- 
entitled writ and assigns reasons for the setting 
aside of the determination, statement of facts and 
order and the judgment entered thereon, and the 
other proceedings brought up by the writ of 
certiorari allowed in the above-entitled cause.

1. Because in the said determination, statement 
of facts and order it was ordered that judgment

gQ be entered in favor of the defendant, Lena Dunne-
wald, and against the said prosecutor with costs r 
whereas it should have been ordered that judgment 
be entered in favor of the said prosecutor and 
against the said Lena Dunnewald.

2. Because in the said determination, statement 
of facts and order it was ordered that the defend-
ant, Lena, Dunnewald, was entitled to recover com-
pensation for a period of .300 weeks at the rate 
of $5 per week from the prosecutor, by virtue of

Defendants.

20



75

Reasons.

the provision's of an act of the Legislature entitled 
“An Act prescribing the liability of an employer 
to make compensation for injuries received by an 
employe in the course of employment, establish-
ing an elective schedule of compensation and regu-
lating procedure for the determination of liability 
and compensation thereunder.” Approved April 
4, 1911; whereas the said defendant, Lena Dunne- 
wald, is not entitled to recover any compensation 
from the said prosecutor under and by virtue of 
the provisions of said act.

3. ¡Because by the said determination, statement 
of facts and order it was ordered that the said 
prosecutor pay to the said defendant, Lena Dunne- 
wald, the sum of $5 per week for a period of 300 
weeks commencing with the 27th day of April, 
A. D. 1912; whereas the said defendant, Lena 
Dunnewald, is not entitled to recover any com-
pensation from the said prosecutor.

4. Because by the said determination statement 
of facts and order, it was ordered that judgment 

e entered in favor of the defendant, Lena Dunne-
against the Prosecutor for the sum of 

f 1,240.50 with costs of suit; whereas judgment
l ? ld have been entered in favor of the prosecutor 
nd against the said Lena Dunnewald.

5fa^eCaÛ e Said determination, statement
iieodowTn ° rder lt WaS determined that the said 

e Dunnewald was ensraiiwi in

40
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Reasons.

6. ¡Because by the said determination, statement 
of facts and order, it was determined that the said 
Theodore Dunnewald was drowned while engaged 
in the employment of the prosecutor; whereas there 
is no evidence that the said Theodore Dunnewald 
was drowned while engaged in the employment of 

® the prosecutor.

7. Because by the said determination, statement 
of facts and order, it was determined that the 
prosecutor was liable to pay compensation to the 
defendant, Lena Dunnewald, under the second 
section of an Act entitled, “An Act prescribing the 
liability of an employer to make compensation for 
injuries received by an employe in the course of 
employment, establishing an elective schedule of 
compensation and regulating procedure for the 
determination of liability and compensation there-
under,” approved April 4, 1914; whereas it ap-
pears by the said determination, statement of facts 
and order that the said Theodore Dunnewald after 
leaving his home on the night of April 13, 1912, 
did not render actual service to the prosecutor.

8. Because by the said determination, statement 
of facts and order, it was determined that the said

30 Theodore Dunnewald was engaged in the employ-
ment of the prosecutor at the time of his death; 
whereas there is no evidence as to when the said 
Theodore Dunnewald met with his death.

9. Because by the said determination, statement 
of facts and order, it was determined that the said 
Theodore Dunnewald was drowned while engaged 
in the employment of the prosecutor; whereas 
there is no evidence as to when the said Theodore 

40 Dunnewald met with his death.
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Reasons,

10. Because by the said determination, state-
ment of facts and order, it was determined that the 
said Theodore Dunnewald was engaged in the em-
ployment of the prosecutor at the time of his death; 
whereas there was no evidence as to what caused 
the death of the said Theodore Dunnewald. ^

11. Because by the said determination, state-
ment of facts and order, it was determined that the 
said Theodore Dunnewald was drowned while en-
gaged in the employment of the prosecutor; 
whereas there was no evidence as to what caused 
the death of the said Theodore Dunnewald.

12. Because by the said determination, state-
ment of facts and order, it was determined that the 
said Theodore Dunnewald was engaged in the em- 
ployment of the prosecutor at the time of his death; 
whereas there was no evidence as to where the said 
Theodore Dunnewald met with his death.

13. Because by the said determination, state-
ment of facts and order, it was determined that 
the said Theodore Dunnewald was drowned while 
engaged in the employment of the prosecutor; 
whereas there was no evidence as to where the said 
Theodore Dunnewald met with his death. 30

14. Because by the said determination, state-
ment of facts and order, it was determined that 
the defendant, Lena Dunnewald, was entitled to 
recover compensation from the prosecutor under 
an act of the Legislature entitled, “An Act prescrib-
ing the liability of an employer to make compen-
sation for injuries received by an employe in the 
course of employment, establishing an elective

40
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Reasons.

schedule of compensation, and regulating pro-
cedure for the determination of liability and com-
pensation thereunder,” approved April 4, 1911; 
whereas it appears by the said determination, state-
ment of facts and order, that the death of the said 
Theodore Dunnewald was not caused by accident 
arising out of and in the course of his employment 
by the prosecutor.

15. Because by the said determination, state-
ment of facts and order, it was determined that 
the defendant, Lena Dunnewald, was entitled to 
receive compensation from the prosecutor under 
an act of the Legislature entitled, “An Act pre-
scribing the liability of an employer to make eom- 
pensation for injuries received by an employe in 
the course of employment, establishing an elective 
schedule of compensation and regulating proce-
dure for the determination of liability and com-
pensation! thereunder,” approved April 4, 1911; 
whereas it appears by the said determination, state-
ment of facts and order, that the said Theodore 
Dunnewald was not at the time of his death in the 
employment of the prosecutor.

16. Because by the said determination, state- 
ment of facts and order, it was determined that 
the defendant, Lena Dunnewald, was entitled to 
receive compensation from the prosecutor under 
an act of the Legislature entitled, “An Act pre 
scribing the liability of an employer to make com-
pensation for injuries received by an employe in 
the course of employment, establishing an elective 
schedule of compensation, and regulating proce-
dure for the determination of liability and com-
pensation thereunder,” approved April 4, 1911 r 
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whereas it appears by the determination, state-
ment of facts and order, that at the time of his 
death the said Theodore Dunnewald had not en-
tered upon the performance of any employment for 
the prosecutor.

17. Because by the said determination, state- 0 
ment of facts and order, it was determined that
the defendant, Lena Dunnewald, was entitled to 
receive compensation from the prosecutor under 
an act of the Legislature entitled, “An Act pre-
scribing the liability of an employer to make com-
pensation for injuries received by an employe in 
the course of employment, establishing an elective 
schedule of compensation and regulating proce-
dure for the determination of liability and com-
pensation thereunder,” approved April 4, 1911 ; ^  
whereas it appears from the said determination, 
statement of facts and order, that at the time of 
his death the said Theodore Dunnewald was not 
performing any act of service for the prosecutor.

18. Because by the said determination, state-
ment of facts and order, it was determined that 
the defendant, Lena Dunnewald, was entitled to 
receive compensation from the prosecutor under
an act of the Legislature entitled, “An Act pre- ¿0 
scribing the liability of an employer to make com-
pensation for injuries received by an employe in 
the course of employment, establishing an elective 
schedule of compensation, and regulating proce-
dure for the determination of liability and com-
pensation thereunder,” approved April 4, 1911 ; 
whereas there is no evidence that the said Theo-
dore Dunnewald’s death was caused by accident 
arising out of and in the course of his employment 
by the prosecutor. 4P
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Opinion of New Jersey Supreme Court.

19. Because the said determination, statement 
of facts and order is in other respects illegal and 
void.

LINDARURY, DEPUE & FAULKS,
 ̂ Attorneys of Prosecutor.

Filed, Aug. 20, 1913.

Opinion of N e w  J e r s e y  Suprem e  
C ourt.

NEW JERSEY SUPREME COURT.

20  November Term, 1913.

H e n r y  S t e e r s ,  Incorporated, 

vs.

L e n a  D u n n e w a l d , A d m in istra-
tr ix .

30
Submitted November term, 1913. 

Decided February 24, 1914.

A workman employed in building a bridge over 
a river near its outlet in a bay was last seen alive at 
his home some miles from the place of work, two 
hours before he was to return to his work. His 
body was afterwards found in the bay. There was 
no evidence as to how he met his death; EEL 
that it might properly be inferred that he came to

40
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Iris death by accident, but not that the accident 
arose out of his employment.

On Certiorari to Hudson Pleas.

Before Justices S w a y z b  and B e r g e n .

S a m u e l  A. B e s s o n  for petitioner. ^

J o h n  W . B i s h o p  and  K i n s l e y  T w i n i n g  fo r 
prosecutor-defendant.

The facts are thus stated in the findings of the 
trial judge:

“On the thirteenth day of April, nineteen 
hundred and twelve, Dunnewald was employed 
by Henry Steers, Inc., the defendant, in the 20 
reconstruction of a draw-bridge over the Hack-
ensack River. The work was peculiarly haz-
ardous.

In order to approach the place where the 
deceased was employed it became necessary 
to walk over a trestle running out into the 
Hackensack River, and it became necessary 
to pass over a derrick and some other tem-
porary constructions. The deceased worked 
all day on the thirteenth day of April. The 30 
work was so far advanced that it was planned 
to shift an old draw-bridge and place the 
new draw-bridge construction in position dur-
ing that night. The employees were in-
structed to return to work at eleven o’clock 
that night. Dunnewald lived in Hoboken ; 
he left his house to go to work at nine 
o’clock that night. The timekeeper’s book
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and the testimony shows that he did not render 
actual service for the company after leaving 
his house. He did not return home after leav-
ing his house and was not seen alive again by 
anyone. That he reached the immediate 
vicinity of his employment is unquestioned, as 
his body was found in the Newark Bay, into 
which the Hackensack River runs, a few days 
after. One witness testified that he saw a body 
in the river being carried by the tide toward 
the Newark Bay shortly after the accident, and 
from his description of the body it appears to 
have been the body of Mr. Dunnewald.

The Court is warranted in the finding of the 
fact, from the evidence, that Dunnewald met 

2Q his death, either by falling from the trestle,
the approach to the new construction work 
or from the derrick on his way from the main-
land to work. On the night in question the 
weather was bad; there was a thick fog pre-
vailing. Taking all the facts presented into 
consideration, I have reached these determina-
tions and conclusions:

First: The deceased was engaged in the em-
ployment of the defendant company at the 
time of his death and was drowned while en-
gaged in such employment; that the company 
had notice of the drowning of the deceased 
and that the liability of the defendant is the 
liability created by the second section of the 
act under which this proceeding is brought.’*

The opinion of the Court was delivered by 
Swayze, J.

There is no finding that the death of the dece en 
was by accident, nor that it arose out of and in

40
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the course of his employment. All these facts are 
essential to recovery, P. L. 1911, 136, sec. II, PI. 7*

The learned judge did not even find how deced-
ent met his death; he said he was warranted in find-
ing that it was either by falling through the trestle, 
the approach to the new construction work, or 
from the derrick on his way from the mainland 
to the work. He does not determine which.

We do not, however, desire to deprive the plain-
tiff of any right she may have merely because the 
findings are insufficient and we have therefore ex-
amined the evidence with a view to determining 
whether it would be possible for the trial judge to 
find therefrom the facts necessary to support the 
judgment. We think he might properly find that 
the decedent came to his death by accident. It 
must have been either accident, Suicide or murder. 
Suicide and murder involve criminal acts and crime 
is not to be presumed. The only alternative is acci-
dent. Accident may indeed result from intoxica-
tion, but the statute places the burden of proof 
of intoxication on the defendant. The question 
whether the accident arose out of and in the course 
of employment is more difficult. How difficult it 
may sometimes be is shown by the differences of 
opinion expressed in the House of Lords in Mar-
shall vs. Owners of S. S. Wild Rose (1910), A. C., 
486; Swansea Vale (Owners) vs. Rice (1912), A. 
C-, 238. In this case the petitioner was last seen 
alive at his home in Hoboken, two hours before he 
was to return to his work and some miles from the 
place of w ork. The accident may have happened at 
some other point in the river, from the decedent 
having mistaken other railroad trestles for that of 
the Central Railroad, from his getting in the swamp 
where his son afterward sought for his body, or at

10
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best for tbe petitioner’s case on the trestle or racks 
at the Central Railroad bridge which he had to 
cross to reach his work. If we assume the latter 
as the more probable, it is a conjecture or likely 
guess, no more. It does not reach the certainty 
of a logical inference. But even if such were the

10 fact, the best that could be said would be that the 
accident arose in the course of employment, and 
there would still be a failure of proof that it arose 
out of the employment. The decedent had gone to 
his home for his own purposes, not for the defend-
ants; he was returning to his place of work but 
had not yet reached it. Apparently it was neces-
sary for the workmen to take a boat provided by 
defendants to reach their work. Up to the time 
they took the boat, they were on the property of 
the railroad company which the defendants did 
not control; trains were stopped by the railroad 
company on the trestle at the draw-bridge for some 
of the workmen; whether for petitioner or not 
does not appear. Whatever accident happened to 
the petitioner under such circumstances arose not 
out of his employment but out of the character of 
the road to his work. If the defendant is to be held 
for accident due to the dangers of the trestle or the 
rack, it would logically be liable for injuries hap- 

^  pening from the dangers incident to the transporta-
tion of workmen by the railroad company. The 
case differs in that respect from Cremins vs. Guest, 
Keen & Kettlefolds, Ltd. (1908), 1 K. B., 469. where 
the train was furnished by the employers under an 
implied term of the contract of service that the 
men should have the right to travel to and fro 
without charge.

It more nearly resembles Edwards vs. Winghams 
Agricultural Implement Company, Limited (1915),

40
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3 K. B., 596, where the accident happened while 
the workman was going home after work had ended 
on a bicycle furnished by his employers, and No-
lan vs. Porter & Sons, cited in that case by Swinfen- 
Eady, L. J. The question seems pretty well at 
rest in the English courts, where most of the discus-
sion is to be found owing to the fact that their 
statute antedates our American statutes.

Naturally the cases most frequently arise where 
sailors have been drowned. In Moore vs. Man-
chester Liners (1910), A. €., 498, a majority of 
the law lords held, reversing a majority in the 
Court of Appeals, that the employer was liable 
where a seaman on returning to his ship at mid-
night, while climbing a ladder insecurely fixed be-
tween the quay and the ship (the only means of 
communication), fell into the water and was ^  
drowned. The following year two cases arose 
which as Fletcher Moulton, L J., said, raised the 
issue in a sharp and clear way. In one a sea-
man returning to his ship had reached the gang-
way provided to furnish access thereto; the em-
ployer was held liable. In the other there was 
no proof whether he had or had not reached the 
gapgway; the employer was held not liable. Kitch- 
enham vs. Owners of g. g. Johannesburg.

7T 30
Leach vs. Oakley gtreet & Co. (19111 1

K. B., 523.

The principle is thus stated by Fletcher-Moul- 
ton, L. J., at page 527.

‘The return to the ship is in the course of 
ms employment, but the risks do not become 
ns s arising out of his employment until he
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has to do something specifically connected 
with his employment on the ship. Thus if the 
risk is one due to the means of access to the 
ship, as in Moore vs. Manchester Lines, Ltd.,, 
the accident is rightly said to arise out of his 
employment; hut if the accident is shown to 
arise from something not specifically connect' 
ed with the ship it cannot be said to arise out 
of his employment. I do not think that the 
dividing line is when he actually touches the 
ship or the special means of access thereto.”

One of the cases was appealed to the House of 
Lords, Kitehenham vs. Owners of S. S. Johannes-
burg (1911), A. C., 417, and Lord Loreburn ex- 
pressed their approval of Fletcher-Moulton, L. J.’s 

^  statement of the decision in Moore vs. Manchester 
Lines. In Fletcher vs. Owners of Ship Duchess 
(1911), A. C., 671, the master of a ship went ashore, 
returned to the pier and hailed his ship to send a 
boat. Before the boat reached him he fell off the 
pier and was drowned. It was held that the ac-
cident did not arise out of his employment. The 
most recent case was much stronger for the peti-
tioner, yet he was denied recovery.

36 Webber vs. Wannsborough Paper Co.,
Limited (1913), 3 K. B., 615.

A seaman in order to reach his home from his 
ship had to cross a plank, one end of which rested 
on the dock, the other end upon the rung of a lad-
der, which was permanently fixed to and forme 
part of a quay. He crossed the plank in safety, 
but when he had ascended a few steps of the la

40



87;
Opinion of New Jersey Supreme Court.

der slipped and fell. Tlie court held that the 
sphere of his employment was the ship and not the 
quay, and that as he was injured while he was as-
cending the fixed ladder attached to the quay, the 
accident did not arise out of and in the course of 
the employment.

See also Ann. Cas., 1913, C. I., where the cases 
are collected in an elaborate note.

We think that the evidence in the present case 
would not have justified a finding that the acci-
dent arose out of the employment. The judgment 
must be reversed, but it will be without costs.

Filed, Feb. 24,1914.

WM. C. GEBHARDT,
Clerk. 20
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Stipulation.

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

L e n a  D u n n e w a l d , as adminis-
tratrix of T heo dore  D u n n e - 

10 w a l d , deceased,
Petitioner and 

Defendant-Appellant,

YS.

He n r y  St e e r s , Incorporated,
Defendant and 

Prosecutor-Respondent.

OA
It is hereby Stipulated that the Petitioner and 

defendant-appellant shall have until the first 
day of April, nineteen hundred and fifteen, with-
in which to print and serve the printed books of 
the above entitled cause, upon appeal and shall 
have until the twenty-first day of April, nineteen 
hundred and fifteen, within which to prepare, print 
and serve her points, and that the defendant and 
prosecutor respondent, shall have until the twelfth 
day of May, nineteen hundred and fifteen within 
which to prepare, print and serve its points in 
reply.

Dated, Feb. 25, 1915.

SAMUEL A. BESSON, 
Attorney for Petitioner and 

Defendant-Appellant.

LINDABURY, DEPUE & FAULKS, 
Attorneys for Respondent-Appellee.

4Q
17389

On Appeal 
From Judg-
ment of 
Supreme 
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Certiorari.
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