AIR POLLUTION CONTROL

7:27-8.1

SUBCHAPTER 8. PERMITS AND CERTIFICATES
FOR MINOR FACILITIES (AND MAJOR
FACILITIES WITHOUT AN OPERATING
PERMIT)

Subchapter Historical Note

Unless otherwise expressly noted, all provisions of this Subchapter
were adopted pursuant to authority of N.J.S.A. 26:2C-8 and 26:2C-9
and were filed and became effective prior to September 1, 1969.
Subsequent revisions were filed January 4, 1973, as R.1973 d.10 to
become effective on March 5, 1973. See: 4 N.J.R. 184(b), 5 N.J.R.
38(a). Additional revisions were filed March 29, 1976, as R.1976 d.96
to become effective on June 1, 1976. See: 7 N.J.R. 308(a), 8 N.JL.R.
221(c). See section annotations for subsequent rulemakings.

7:27-8.1 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise.

“Actual emissions” means the rate at which an air con-
taminant is actually emitted, either directly or indirectly, to
the outdoor atmosphere, in units of mass per calendar year,
seasonal period, or other time period specified by the
Department.

“Agricultural commodity” means any vegetable matter or
animal matter. ’

“Air contaminant” means any substance, other than water
or distillates of air, present in the atmosphere as solid
particles, liquid particles, vapors or gases.

“Air quality impact analysis” means a procedure, entailing
the use of air quality simulation modeling, for determining
whether air contaminant emissions will result in ambient air
concentrations that exceed standards established for the
protection of human health and welfare and the environ-
ment.

“Air quality simulation model” means a mathematical
procedure, taking into account the dispersive capacity of the
atmosphere, meteorological data, topography, and other
relevant factors, to predict the concentration of an air
contaminant in the ambient air. Such procedure may entail
use of a mathematical model or a physical model.

“Air stripping equipment” means equipment used to
transfer any air contaminant from water or other liquids
directly or indirectly into the outdoor atmosphere including,
but not limited to, packed columns and water spray equip-
ment.

“Ambient air monitoring” means the measurement of
concentrations of one or more air contaminants in the
outdoor atmosphere.

“Amendment” means a change made to a permit and
certificate under N.J.A.C. 7:27-8.21, Amendments.
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“AP-42” means the manual, published by the EPA, enti-
tled “Compilation of Air Pollutant Emission Factors”, which
is incorporated herein by reference, as amended and supple-
mented. This document may be obtained from the National
Technical Information Service (NTIS), 5285 Port Royal
Road, Springfield, Virginia, 22161, (703) 487-4650; or from
the Superintendent of Documents, Government Printing
Office, Washington, DC 20402, (202) 783-3228. In addi-
tion, this document can be downloaded electronically from
the EPA’s Technology Transfer Network Bulletin Board
Service by dialing (919) 541-5742.

“Banking” means the reservation of creditable emission
reductions, pursuant to N.J.A.C. 7:27-18, for future use as
emission offsets.

“Category I” means a class of applications which require
less review and are therefore subject to a lower fee than
Category II applications. A Category I application is an
application which covers a significant source which includes
the following types of equipment:

1. Metalworking equipment including, but not limited
to, welders, grinders, and drill presses;

2. Enclosed stationary solid material handling equip-
ment using pneumatic, bucket or belt conveying systems
that have particulate control apparatus that achieves a
minimum removal efficiency of 99 percent and the partic-
ulate control apparatus serving the equipment;

3. Plastics machining or extruding equipment;

4. An open top surface cleaner which is equipped with
a cover and free-board chiller. This does not include any
surface cleaner which uses a HAP; and

5. Used oil space heaters which burn on-specification
used oil and have a capacity of 500,000 British Thermal
Units per hour or less for which a registration has not
been filed pursuant to NJ.A.C. 7:27-20.3. The terms
space heater, on-specification used oil, and registration
are as defined in N.J.A.C. 7:27-20.1.

“Category II” means a class of applications for a precon-
struction permit or certificate for certain types of significant
sources. Category Il applications are subject to different
fees than Category 1 applications. Applications which are
not defined above as belonging to Category I are Category
IT applications.

“Certificate” means either an operating certificate or a
temporary operating certificate, which is legally valid.

“CFR” means the Code of Federal Regulations.

“Class I substance” means an air contaminant that is
listed in 42 U.S.C. § 7671a(a), or promulgated by EPA in a
Federal rule, as a substance that has been found to cause or
contribute significantly to harmful effects on the strato-
spheric ozone layer.
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“Class II substance” means an air contaminant that is
listed in 42 U.S.C. § 7671a(b), or promulgated by EPA in a
Federal rule, as a substance that is known or may reasonably
be anticipated to cause or contribute to harmful effects on
the stratospheric ozone layer.

“Clean Air Act” or “CAA” means the Federal Clean Air
Act, 42 U.S.C. §§ 7401 et seq. and all subsequent amend-
ments or supplements to that Act.

“Commercial fuel” means solid, liquid, or gaseous fuel
normally produced or manufactured, and sold for the pur-
pose of creating useful heat.

“Compliance inspection” means the on-site examination
by representatives of the Department of equipment or con-
trol apparatus to determine if the requirements of this
subchapter and other applicable laws have been and are
being complied with.

“Compliance plan change” means a change made to a
permit and certificate under N.J.A.C. 7:27-8.19, Compliance
plan changes.

“Construct” or “construction” means to fabricate or erect
equipment or control apparatus at a facility where it is
intended to be used, but shall not include the dismantling of
existing equipment or control apparatus, site preparation, or
the ordering, receiving, temporary storage, or installation of
equipment or control apparatus. Unless otherwise prohibit-
ed by Federal law, this term shall also not include the
pouring of footings or placement of a foundation where
equipment or control apparatus is intended to be used.

“Consumer Price Index” or “CPI” means the annual
Consumer Price Index for a calendar year as determined
year to year using the decimal increase in the September
through August, 12-month average for the previous year of
the Consumer Price Index for All Urban Consumers (CPI-
U), as published by the United States Department of Labor.

“Control apparatus” means any device which prevents or
controls emissions.

“Conveyorized surface cleaner” means a surface cleaner

through which the parts to be cleaned are moved by means

of a continuous, automatic system.

“Criteria pollutant” means any air contaminant for which
a national ambient air quality standard has been promulgat-
ed under 40 CFR 50 or for which a State ambient air quality
standard has been promulgated in N.J.A.C. 7:27-13.

“Delivery vessel” means any vehicle designed and con-
structed or converted to be capable of transporting liquid
VOC cargo such as gasoline or fuel oil. This term includes,
but is not limited to, tank trucks, tank trailers, railroad tank
cars, and marine tank vessels.
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“Department” means the New Jersey Department of
Environmental Protection.

“Distillates of air” means helium (He), nitrogen (N,),
oxygen (O,), neon (Ne), argon (Ar), krypton (Kr), xenon
(Xe), and carbon dioxide(CO,).

“Domestic treatment works” means a publicly or privately
owned treatment works and includes a treatment works
processing primarily domestic wastes together with any
ground water, surface water, storm water, or industrial
process wastewater that may be present.

“Domestic waste” means waste derived from humans,
animals, households, restaurants, cafeterias, hotels, hospi-
tals, markets, and similar installations.

“Dry cleaning equipment” means equipment, located at a
commercial establishment, used for cleaning textiles or gar-
ments, in which the cleaning agent is a chemical or petrole-
um solvent.

“Dump” means a land site at which solid waste is dis-
posed of in a manner which does not protect the environ-
ment, is susceptible to open burning, or is exposed to the
elements, vectors and scavengers.

“Effective stack height” means the distance to the plume
center line from the ground as determined by adding the
plume rise to the physical height of the stack.

“Effluent limitation” means any restriction on quantities,
quality, discharge rates, concentration of chemical, physical,
thermal, biological, or other constituents of a pollutant.
This term shall have the same meaning as defined for the
term “effluent limitation” at N.J.A.C. 7:14A-1.9.

“Emergency” means any situation which arises from sud-
den and reasonably unforeseeable events beyond the control
of a facility, such as an act of God, which requires immedi-
ate corrective action to restore normal operation and which
causes the facility, due to unavoidable increases in emissions
attributable to the emergency to exceed a technology-based
emissions limitation set forth in its preconstruction permit.
and certificate in effect. This term shall not include non-
compliance caused by improperly designed equipment, lack
of preventive maintenance, careless or improper operation,
or operator error.

“Emissions” means any air contaminant or category of air
contaminants discharged directly or indirectly into the out-
door atmosphere.

“Emissions unit” means any part of activity of a stationary
source that emits or has the potential to emit any regulated
air pollutant or any pollutant listed under 42 U.S.C.
§ 7412(b).

“Emit” means to cause or release emissions.
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i. The action is a physical or operational change
that is outside the scope of activities allowed by the
permit;

ii. The action has the potential to result in an
increase in actual emissions, but will not increase emis-
sions over the allowable limits in the permit and certifi-
cate; and

iii. The action will not alter stack parameters or
characteristics so as to cause the ground level concen-
tration of an air contaminant to increase in that portion
of the atmosphere, external to buildings, to which the
general public has access;

2. Notice indicating that an applicant plans to act at
risk under the authority of N.J.A.C. 7:27-8.24 or 8.25; or

3. Notice of a potential increase in the actual emis-
sions of an air contaminant included in the permit due to
compliance using DER credits under N.J.A.C. 7:27-30,
such as for “permit insurance” pursuant to N.J.A.C.
7:27-30.14(d).

(c) A permittee shall submit a seven-day-notice for con-
struction or installation of a new insignificant source (as
defined at N.J.A.C. 7:27-8.1), if the emissions from the
insignificant source shall be released through the same
control device as emissions from an existing, permitted
- significant source.

(d) A permittee shall not under (b)1 above use a seven-
day-notice for a change which shall:

1. Result in emissions exceeding permit limits; or

2. Result in emission of a new air contaminant at a
level which would cause the source’s potential to emit to
exceed reporting thresholds in Table A or B in Appendix
1.

(e) The Department shall separately evaluate each
change submitted under (b)1 above to determine its effect
on actual emissions. If a change, evaluated alone, would
cause an increase in actual emissions (but not to a level over
permit allowables), it shall be processed through a seven-
day-notice, regardless of whether other, simultaneous
changes might reduce emissions to compensate for the
increase. For example, if a permittee plans two changes, one
increasing emissions (but not to a level over permit allow-
ables), and one reducing emissions by the same amount, the
change which increases emissions shall be processed through
a seven-day-notice. Similarly, the Department shall separate-
ly evaluate each change submitted under (b)l above to
determine its effect on allowable emissions. If a change,
evaluated alone, would cause a permit limit to be exceeded,
it may not be processed through a seven-day-notice, regard-
less of whether other, simultaneous changes might reduce
emissions to compensate for the increase. For example, if a
permittee plans two changes, one increasing emissions over
a permit limit, and one reducing emissions by the same
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amount, the change which increases emissions may not be
processed through a seven-day-notice. Instead, the change
shall be submitted as a permit revision under N.J.A.C.
7:27-8.18.

(f) The Department shall send an acknowledgment when
a seven-day-notice, including the appropriate fee, is re-
ceived. However, the acknowledgment only indicates the
date upon which the Department received the notice. It
does not mean that the Department has reviewed or ap-
proved the notice. Therefore, if the notice is incomplete or
deficient, the Department’s acknowledgment does not in any
way relieve the owner or operator from liability for penalties
for any unauthorized activities.

(g) If all of the requirements of this section are met, the
permittee may begin the actions proposed in the seven-day-
notice starting seven days after the notice has been submit-
ted to the Department.

(h) The permittee shall maintain a copy of each seven-
day-notice with the permit and certificate maintained at the
facility.

New Rule, R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).

See: 29 N.J.R. 3521(a), 30 N.J.R. 1563(Db).

Amended by R.2000 d.204, effective May 15, 2000 (operative June 6,
2000).

See: 31 N.JR. 1671(a), 32 N.J.R. 1808(a).
Rewrote (b); in (d) and (e), inserted references to (b)1; and deleted

a former (i).

7:27-8.21 Amendments

(a) An amendment allows a permittee to proceed with a
change to a permitted source, or to its permit or certificate,
provided that the permittee submits a notice of the change
within 120 days after the start of the change.

(b) A permittee shall notify the Department of the fol-
lowing changes as an amendment:

1. A change in the permit and certificate information
which allows the Department to identify and contact the
permittee, including company name or mailing address;
division name; plant name or address; name or address
of any owner’s agent; or name or telephone number of
the on-site facility manager, any additional plant contact,
or of any responsible official (as defined at N.J.A.C.
7:27-1.4); :

2. A transfer of ownership or operational control of the
source or the facility;

3. A change to the name, number, or designation given
to any equipment or stack in the permit or certificate;

4. Any of the following changes to a permitted source’s
stack or chimney or the use thereof, if the change com-
plies with EPA stack height regulations at 40 CFR Part
51:
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i. A change in the number of stacks or chimneys
serving the source, if the change does not result in any
discharge height less than that of the tallest stack or
chimney existing prior to the change;

ii. A decrease in the diameter of a stack or chimney,
if the exhaust is vented upward;

iii. The replacement of an existing stack or chimney
with a taller stack or chimney, if this results in an
effective stack height which is no less than that existing
before the change; or

iv. An increase in the exit temperature or volume of
gas emitted from a stack or chimney;

5. The use in a permitted source of a new raw material
not specified in the permit (including a change in the
contents of a storage tank or container), or a change in
the source’s use of a raw material outside the limits in the
permit, if the change shall not cause any of the following:

i. An increase in actual emissions;

ii. Emission of a new air contaminant not specified in
the permit and certificate, at a level that meets or
exceeds the applicable reporting threshold in Appendix
1, Tables A and B; or

iii. The source to become subject to a requirement
that did not previously apply;

6. Replacement of an entire permitted source with a
replacement source which performs the same function as
the replaced source and which, for each HAP that the

replacement source may emit, has a potential to emit the -

HAP in an amount that is less than the applicable SOTA
threshold levels in Appendix 1, Tables A and B; and

7. Correction of a typographical error, unless the cor-
rection would result in an increase in the actual or
allowable emissions. If the correction would result in
such an increase, the permittee shall:

i. File a permit revision under N.J.A.C.

7:27-8.18(a)lii; or

ii. If the change does not meet the criteria for a
permit revision at N.J.A.C. 7:27-8.18(a)lii, the permit-
tee shall submit a seven-day-notice under N.J.A.C.
7:27-8.20.

(c) The permittee shall maintain a copy of each amend-
ment with the permit and certificate maintained at the
facility.

New Rule, R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).
See: 29 N.J.R. 3521(a), 30 N.J.R. 1563(b).
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7:27-8.22 Changes to sources permitted under batch
plant, pilot plant, and dual plant permitting
procedures

(a) To make a change to a permit issued using the
NIDEP Batch Production Plant Permit Procedure, refer to
the procedures in technical manual number 1301, which
covers certain batch plant permits. Technical manual 1301
is available at the address listed in N.J.A.C. 7:27-8.4(b).

(b) To make a change to a permit issued using the
NIDEP Pilot Plant Permit Procedure, refer to the proce-
dures in technical manual number 1302, which covers cer-
tain pilot plant permits. Technical manual 1302 is available
at the address listed in N.J.A.C. 7:27-8.4(b).

(c) To make a change to a permit issued using the
NIDEP Dual Plant Permit Procedure, refer to the proce-
dures in technical manual number 1302, which covers cer-
tain dual plant permits. ‘Technical manual 1302 is available
at the address listed in N.J.A.C. 7:27-8.4(b).

(d) If the applicable technical manual referenced in (a)
through (c) above does not provide a procedure for making’
the desired change, the change shall be processed through
the applicable provisions of N.J.A.C. 7:27-8.17 through 8.21.

New Rule, R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).
See: 29 N.J.R. 3521(a), 30 N.J.R. 1563(b).

7:27-8.23 Reconstruction

(a) A reconstruction is a replacement of part(s) of a
significant source included in a process unit, or the replace-
ment of part(s) of a control apparatus, if the fixed capital
cost of replacing the part(s) exceeds both of the following
amounts:

1. Fifty percent of the fixed capital cost that would be
required to construct a comparable new process unit; or,
if it is part(s) of control apparatus that is being replaced,
50 percent of the fixed capital cost that would be required
to construct comparable new control apparatus; and

2. $80,000, in 1995 dollars, adjusted by the Consumer
Price Index. The Department shall publish this threshold
dollar amount each November in the same New Jersey
Register notice in which it publishes the current CPI and
annual emission fee as required by N.J.A.C. 7:27-22.31(j);

(b) When evaluating whether a replacement of part(s)
amounts to a reconstruction, the process unit and the
control apparatus are considered separately. Thus, when
determining the fixed capital cost of reconstructing a new
process unit, the control apparatus serving the process unit
is not included.
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(c¢) The replacement of an entire significant source opera-
tion or control apparatus is not a reconstruction, regardless
of its cost. Rather, it is construction, as defined at N.J.A.C.
7:27-8.1, and must be authorized through one of the follow-
ing:

1. Department issuance of a new permit or

2. If allowed under N.J.A.C. 7:27-8.21(b)6, an amend-
ment.

(d) A reconstruction of a permitted source shall be sub-
mitted and reviewed under the procedures for a permit
revision at N.J.A.C. 7:27-8.18. If a replacement of part(s)
of a permitted source does not constitute a reconstruction
under (a) above, it may still require notice to the Depart-
ment under the seven-day-notice or amendment provisions
or Departmental approval of a permit revision, if the re-
placement meets one or more of the other criteria requiring
either notice or a permit revision under N.J.A.C. 7:27-8.18
through 8.23.

(e) If a source is not covered by a permit and certificate,
and a reconstruction is planned, the owner or operator of
the source shall obtain a permit and certificate for the
source pursuant to N.J.A.C. 7:27-8.3(a). If a replacement
of part(s) of an unpermitted source does not constitute a
reconstruction under (a) above, it would still require a
permit if the replacement would result in an increase in
actual emissions or would otherwise meet one or more of
the other criteria set forth at N.J.A.C. 7:27-8.18 through
8.23 which determine when a permit revision is required.
In that case, the replacement would constitute a modifica-
tion and a permit shall be obtained for the source as
required at N.J.A.C. 7:27-8.3(a).

New Rule, R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).

See: 29 N.JLR. 3521(a), 30 N.J.R. 1563(b).

Public Notice: Air Contaminant Emission Fee and Reconstruction
Determination.

See: 30 N.J.R. 4079(a).

Public Notice: Air Contaminant Emission Fee and Reconstruction
Determination.

See: 32 N.J.R. 116(a).

7:27-8.24 Special provisions for construction but not
operation

(a) As provided in N.J.S.A. 26:2C-9.2j, an applicant may
construct, reconstruct, install, and/or put in place a source,
including a control apparatus, while the Department reviews
an application if:

1. The applicant has submitted a complete application
to the Department, proposing the construction, recon-
struction, installation, and/or placement of the source;

2. The applicant only constructs, reconstructs, installs,
and/or places the source on footings or a foundation, and
does not test or operate it;

3. The construction, reconstruction, installation, and/or
placement is carried out as proposed in the application;
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4.- The construction, reconstruction, installation, and/or
placement is not prohibited by any Federal law or re-
quirement, including but not limited to PSD require-
ments, offsets requirements set forth at N.J.A.C. 7:27-18,
MACT requirements, or acid rain requirements at 40
CFR Part 72; and

5. All other requirements of this section are met.

(b) To act under the authority of this section, the appli-
cant shall notify the Department in writing seven days prior
to beginning the activities listed in (a) above. This notice
shall be submitted in accordance with the procedure for a
seven-day-notice change at N.J.A.C. 7:27-8.20, and shall
include the fee for a seven-day-notice set forth at N.J.A.C.
7:27-8.6.

(c) This section does not limit the Department in estab-
lishing construction, installation, maintenance, or operating
standards, nor in reviewing any application.

(d) Costs incurred by the applicant in connection with
actions taken under this section may not be used as grounds
for an appeal of the Department’s decision on the applica-
tion.

(e) If the Department determines that the applicant has
acted inconsistently with applicable law by any action taken
under this section, the applicant shall be subject to penalties
if the action has caused emissions of any air contaminant.

New Rule, R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).
See: 29 N.J.R. 3521(a), 30 N.J.R. 1563(b).

7:27-8.25 Special provisions for pollution control
equipment or pollution prevent process
modifications

(a) As provided at NJ.S.A. 26:2C-9.3 and 9.4, a private
entity, as defined at N.J.A.C. 7:27-8.1, may proceed with the
following activities while an application covering those activ-
ities is being reviewed by the Department:

1. Construction, installation, reconstruction or opera-
tion of control apparatus serving an existing source; or

2. Implementation of a pollution prevention process
modification, as defined at NJ.A.C. 7:27-8.1, involving
one or more existing sources.

(b) This section does not authorize any activities which:
1. Are prohibited under the Federal Clean Air Act;
2. Shall result in increased emissions;

3. Shall result in emission of an air contaminant not
previously emitted; or

4. If the source is covered by a permit or certificate,
shall result in air contaminant emissions which are not
authorized under that permit or certificate.
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(c) To act under the authority of this section, the appli-
cant shall:

1. Have submitted a complete application covering ac-
tivities listed at (b) above; and

2. Notify the Department in writing seven days prior to
beginning the activities listed in (b) above. This notice
shall be submitted in accordance with the procedure for a
seven-day-notice change at N.J.A.C. 7:27-8.20, and shall
include the fee for a seven day notice set forth at N.J.A.C.
7:27-8.6.

(d) An applicant who acts under the authority of this
section assumes all risks for the actions. If an applicant
pursues activities under this section, and the Department
does not approve the activities as proposed in the applica-
tion, the applicant may be required to reverse the activities,
and may be liable for penalties for the activities under (h) or
(i) below. All emission reductions resulting from the disap-
proved activities shall not be eligible for DER credit genera-
tion.

(e) This section does not limit the Department in estab-
lishing standards, nor in reviewing any application.

(f) Costs incurred by the applicant in connection with
actions taken under this section may not be used as grounds
for an appeal of the Department’s decision on the applica-
tion.

(g) If the Department determines that actions taken at
risk by the applicant under this section are inconsistent with
applicable law, the Department and the applicant shall enter
into an agreement. The agreement shall contain a date by
which the applicant shall comply with the law. If the
Department and the applicant fail to enter into an agree-
ment, the Department may issue a schedule setting forth a
date by which the applicant shall comply.

(h) If the applicant fails to comply with the schedule set
under (g) above, the applicant shall be subject to penalties if
the applicant’s actions have caused:

1. Emission of an air contaminant not previously being
emitted;

/ . . . . .
2. Emission of an air contaminant not authorized by an
existing permit; or

3. An exceedance of an emission limit in an existing
permit.

New Rule, R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).

See: 29 N.J.R. 3521(a), 30 N.J.R. 1563(b).

Amended by R.2000 d.204, effective May 15, 2000 (operative June 6,
2000).

See: 31 N.I.R. 1671(a), 32 N.J.R. 1808(a).
In (d), added the last sentence.
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7:27-8.26 Civil or criminal penalties for failure to comply

Any person who is subject to this chapter and who fails to
conform to its requirements may be subject to civil penalties
in accordance with N.J.A.C. 7:27A-3 or criminal penalties
pursuant to N.J.S.A. 26:2C-28.3 or both.

New Rule, R.1991 d.109, effective March 4, 1991 (operative March 31,
1991).

See: 22 N.J.R. 292(a), 23 N.J.R. 723(a).

Amended by R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).

See: 29 N.J.R. 3521(a), 30 N.I.R. 1563(b).
Changed N.J.S.A. reference.

Case Notes

Failure of manufacturer to give notice of release of vinyl chloride
monomer until 28 minutes after occurrence was not immediate enough -
to avoid penalty. Department of Environmental Protection and Energy
v. Occidental Chemical, 95 N.J.A.R.2d (EPE) 119.

Failure to fulfill stack testing conditions set forth in permits for
asphalt plants warranted imposition of civil penalties. Department of
Environmental Protection v. Hamilton, 95 N.J.A.R.2d (EPE) 63.

Dispute over enforcement of penalties for exceedances of air contam-
inant allowables was not within agency jurisdiction. Department of
Environmental Protection v. Trenton District Energy Company, 95
N.J.AR.2d (EPE) 3.

Reduction of penalty; good compliance history and efforts at mitiga-
tion. Harrison Delivery Services v. DEPE, 94 N.J.A.R.2d (EPE) 30.

7:27-8.27 Special facility-wide permit prbvisions

(a) The holder of a facility-wide permit, as defined at
N.J.A.C. 7:27-8.1, is not required to obtain a permit and
certificate under this subchapter for a planned action or
change if:

1. The production process affected by the action or
change is identified in and subject to an approved facility-
wide permit issued under N.J.S.A. 13:1D-35 et seq.;

2. The planned action or change is either:
i. Allowed under the facility-wide permit; or

ii. Documented in a modification to a Pollution
Prevention Plan, which satisfies the requirements of
N.J.A.C. 7:1K-3 and 4, or in a Pollution Prevention
Assessment as defined in N.J.A.C. 7:1K-5; and

3. The planned action or change does not cause any of
the following:

i. An increase in the generation of nonproduct out-
put per unit of production manufactured by the equip-
ment or production process;

ii. An exceedance of the maximum allowable con-
centration or rate of emission of any air contaminant
for the production process or the entire facility, which-
ever is more stringent;

ili. An exceedance of the maximum allowable con-
centration or effluent limitation of any discharge to
waters of the State; or

Next Page is 27-64.1
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iv. The addition of a new production process.

(b) An action or change for which no permit is required
under (a) above shall be reported to the Department within
120 days after the start of the action or change, as an
amendment of the facility-wide permit. A copy of the
Pollution Prevention Plan Modification or Pollution Preven-
tion Assessment shall be submitted with the amendment to
the facility-wide permit.

(c) If the holder of a facility-wide permit makes a change
which does not meet the criteria at (a) above, the change
would require a permit, or shall be processed through any
applicable procedures for changes to existing permits at
N.J.A.C. 7:27-8.17 through 8.22.

New Rule, R.1993 d.428, effective September 7, 1993 (operative Octo-
ber 4, 1993).

See: 24 N.J.R. 4323(a), 25 N.J.R. 4075(b).

New Rule, R.1994 d.502, effective October 3, 1994 (operative October
31, 1994).

See: 25 NLJL.R. 3963(a), 25 N.J.R. 4836(a), 26 N.J.R. 793(a), 26 N.J.R.
3943(b).

Amended by R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).

See: 29 N.J.R. 3521(a), 30 N.J.R. 1563(b).
Rewrote the section.

7:27-8.28 Delay of testing

(a) A permittee may seek the approval of the Depart-
ment for a delay in testing required pursuant to N.J.A.C.
7:27-8.4(f), 8.7(f), or 8.13(d). In such case the following
shall apply:

1. The permittee shall submit a request for such ap-
proval on paper to the address given at N.J.A.C.
7:27-8.4(b);

2. A request for a delay in testing shall include the
following information, at a minimum:

i. Justification why the delay in testing is necessary;

ii. A proposed test date or a proposed set of condi-
tions that would define a future test date; and
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iii. Certification signed by the responsible party at
the facility and in accordance with the certification
procedures at N.J.A.C. 7:27-1.39.

3. The Department shall approve each initial request
for a delay in testing of up to 90 days; the permittee may
request this delay for any reason that the permittee has
determined is valid. However, if the permittee again
requests a subsequent delay in testing, the Department
shall approve such further delay only if one of the follow-
ing criteria is met:

i. The test was delayed due to a Department delay,
such as if the protocol is still under review/negotiation,
but only if the protocol was submitted in a timely
fashion;

ii. The equipment which is to be tested had not
been installed; or

iii. There is some other impediment to the testing,
which, based on its review of documentation submitted
by the permittee, the Department has determined is a
valid reason for further delaying the testing. This deter-
mination shall be made by the appropriate regional
enforcement office. '

(b) In a request for a delay of testing, submitted pursuant
to (a) above, a permittee may include a waiver of its right to
assert that its emissions during the period of delay were any
different than the emissions measured by the test when
performed (or, if applicable, the emissions calculated based
on the measurements taken).

(c) A permittee who delays testing (even if the delay is
approved by the Department) is subject to N.J.A.C.
7:27-30.14(a)S, pursuant to which the permittee may be
required to provide compensation through use of DER
credits.

New Rule, R.2000 d.204, effective May 15, 2000 (operative June 6,
2000).
See: 31 N.J.R. 1671(a), 32 N.J.R. 1808(a).
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(e) In addition to the information required at (d) above,
an applicant may submit proposed methods to be used to
determine the actual emissions of each significant source
operation, for the purpose of preparing emission statements
required for the facility pursuant to N.J.A.C. 7:27-21. This
is useful where a different method is more accurate than the
general methods provided for in the guidelines for emission
statement preparation. :

(f) An application for the renewal of an operating permit
may, at the applicant’s option, include air quality simulation
modeling and risk assessment for the facility or a portion
thereof, pursuant to N.J.A.C. 7:27-22.8. Where a modifica-
tion of the operating permit requires air quality simulation
modeling, pursuant to NJ.A.C. 7:27-22.8, such modeling
shall be submitted with the application.

(g) If an administratively complete application for renew-
al is received by the Department at least 12 months prior to
the date the operating permit expires, the facility will be
covered by the application shield set forth at N.J.A.C.
7:27-22.7.

(h) An application for renewal of an operating permit is
subject to the requirements for public comment and EPA
comment set forth at N.J.A.C. 7:27-22.11 and 22.12.

(i) Unless a facility subject to this subchapter is covered
by an application shield pursuant to N.J.A.C. 7:27-22.7, the
right to operate the facility terminates upon the expiration
of its operating permit.

(j) If an operating permit has expired, the conditions of
the operating permit remain enforceable until the operating
permit is reissued, except as provided in acid deposition
control regulations promulgated by EPA under Title IV of
the CAA.

(k) A permit shield provided pursuant to N.J.A.C.
7:27-22.17 shall apply to an operating permit renewal ap-
proved by the Department.

New Rule, R.1995 d.493, effective September 5, 1995 (operative Octo-
ber 8, 1995).

See: 27 N.JR. 1040(a), 27 N.J.R. 3421(a).

Amended by R.1996 d.303, effective July 1, 1996 (operative August 2,
1996). '

See: 28 N.JR. 1147(b), 28 N.L.R. 3414(a).
In (d) added reference to DER generation.

7:27-22.31 Fees

(a) The owner or operator of a facility subject to this
subchapter shall submit fees to the Department in accor-
dance with this section. The type of fee due, and the
amount due, will vary depending on the fiscal year, the
amount of regulated air contaminant emissions at the facili-
ty, and the number of significant source operations at the
facility. Table 2 below summarizes which fees are due for
each fiscal year. The types of fees are:

1. Annual emission fees, set forth at (b) below;
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2. Supplemental surcharge fees, based on emissions, set
forth at (c) below;

3. Initial operating permit application fees, based on
the number of significant source operations at a facility,
set forth at (d) below; and

4. Modification fees, based on the number of significant
source operations being modified, set forth at (e) below;

(b) Emission fees shall be paid by January 31 of each
fiscal year, except for the emission fee for fiscal year 1995,
which is due October 8, 1995. Emission fees shall be based
on the facility’s actual emissions during the emission-state-
ment year which was two years prior to the fiscal year for
which the fee is due. If actual emission information on a
source operation is unavailable, or an emission statement
has not been filed for a source operation, the emission fee
shall be based on permitted emissions, or if no permit has
been issued, on the facility’s potential to emit. Guidance on
calculating actual emissions and potential to emit may be
requested from the Department at the address in N.J.A.C.
7:27-22.3(t). Guidance on calculating the CPI for purposes
of fee calculations can be found at (i) below. A facility’s
emission fee shall be calculated as follows:

1. For fiscal year 1995, the emission fee shall be $25.00
(in 1989 dollars, adjusted by the CPI) per ton of emis-
sions. (For FY95, $25.00 in 1989 dollars adjusted by the
CPI is equal to $30.07.) The emission fee for FY95 shall
be payable only on the following emissions:

i. NO, emissions, up to 8,000 tons;
ii. VOC emissions, up to 8,000 tons;
iii. One half the total emissions of CO; and

iv. [Emissions of all other regulated air contami-
nants, up to 4,000 tons;

2. For fiscal years 1996 and 1997, the emission fee shall
be $25.00 (in 1989 dollars, adjusted by the CPI) per ton of
emissions, payable on the same emissions as for FY95 in 1
above, except that each facility subject to this subchapter
shall pay a minimum emission fee of $1,000; and

3. For FY98 and thereafter, the emission fee shall be
$25.00 (in 1989 dollars adjusted by the CPI) per ton of
emissions, payable on all emissions of any regulated air
contaminant except CO, and each facility subject to this
subchapter shall pay a minimum emission fee of $1,000.

(c) Supplemental surcharge fees shall be paid for FY95
and FY96 by all facilities subject to this subchapter. No
supplemental surcharge fee shall exceed $20,000 per facility
per fiscal year. The FY95 supplemental surcharge fee shall
be paid by October 8, 1995. The FY96 supplemental
surcharge fee (excluding the excess, if any, payable under (f)
below) shall be paid by January 31, 1996, and shall be based
on the facility’s actual annual emissions as reported on the
facility’s emission statement. If actual emission information
on a source operation is unavailable, or an emission state-
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ment has not been filed for a source operation, the supple-
mental surcharge fee shall be based on permitted emissions,
or if no permit has been issued, on the facility’s potential to
emit. The supplemental surcharge fee shall be calculated
according to the following formulas:

(Q x Te, + ($20,000 x L) = $1,500,000
where:

Q is .the per-ton supplemental surcharge, expressed in
dollars per ton; :

Te, is the total emissions, expressed in tons, from facilities-

with emissions below the size threshold;
L is the number of facilities above the size threshold; and
The size threshold is $20,000 +~ Q

For FY95, the supplemental surcharge fee is- $20.00 per
ton, payable on all emissions of any regulated air contami-
nant, except for CO. The Department shall publish a notice
in the New Jersey Register, stating the supplemental sur-
charge fee for FY96 and describing how the fee was calcu-
lated.

(d) The initial operating permit application fee shall be
paid on or before the deadline for submittal on the facility’s
initial operating permit application, except for applications
due on August 15, 1995, for which application fees are due
October 8, 1995. The application fee calculation is the
same for all fiscal years. The application fee shall be
$125.00 for each piece of equipment listed on the permit
application which, considered singly, constitutes a significant
source operation as defined at N.J.A.C. 7:27-22.1. Howev-
er, no initial operating permit application fee shall exceed
$25,000. :

(e) Operating permit modification fees shall be paid upon
submittal of an application for a minor or significant modifi-
cation, in accordance with (k) through (s) below.

(f) The Department will make forms available to use for
submittal of fees. The Department may also provide esti-
mated emission fee or supplemental surcharge fee calcula-
tions for individual facilities. If a person required to submit
any fees pursuant to this section does not receive a fee form,
the person shall obtain a fee form from the Department at
the address set forth in N.J.A.C. 7:27-22.3(t), and shall
submit the required fees by the deadlines set forth in this
section. Any person submitting fees shall provide the infor-
mation specified on the fee form. Backup information and
calculations carried out pursuant to this section to deter-
mine the fee amount shall be maintained by the facility for
at least five years after submittal of the fee, and shall be
made available to the Department upon request.

Supp. 1-3-00
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(g) All fee payments required by this section shall be
submitted to the Department by check or money order
made payable to the “Treasurer, State of New Jersey,” shall
be accompanied by a completed fee form, and shall be
submitted to:

Department of Environmental Protection
Bureau of Revenue

PO Box 417

Trenton, New Jersey 08625-0417

(h) On or before March 1, 1996, and annually thereafter,
the Department shall prepare and submit to the Governor
and the Legislature the report required by P.L. 1995, c.188,
§ 7 (NJS.A. 26:2C), which will include information on
whether there is a need for legislative action to adjust the
annual emission fee to adequately fund the operating permit
program.

(i) The Consumer Price Index which is used to adjust the
emission fee shall be calculated using the CPI-U data
published monthly by the U.S. Department of Labor. The
CPI-U data is re-published monthly in the Survey of Current
Business, Bureau of Economic Analysis, U.S. Department of
Commerce. The percentage increase in the CPI for the
current year, relative to the CPI for 1989, shall be deter-
mined in accordance with the following procedure:

1. The CPI for 1989 is 122.15, representing the average
of the monthly CPI-U for the 12 month period ending
August 31, 1989;

2. The CPI to be used in calculating the fee for the
current fiscal year shall be the average of the monthly
CPI-U for the 12 month period ending August 31 of the

" current fiscal year. For example, the CPI for the fee
which is due on January 31, 1999, for fiscal year 1999 shall
be the average of the monthly CPI-U for the 12 month
period ending August 31, 1998; and

3. The percentage increase in the current CPI relative
to the 1989 CPI shall be calculated: in accordance with the
following formula:

Current Year CPI-122.15

i. Percentage Increase = 100 x
: 122.15

ii. Where:

Current Year CPI is the CPI determined pursuant to
(i)2 above; and

122.15 is the CPI for 1989, pursuant to (i)1 above.

(j) To assist in calculations of the annual emission fee
required pursuant to this section, the Department will annu-
ally publish a notice in the New Jersey Register in Novem-
ber of the fiscal year in which the fee is due, setting forth
the percentage increase, for that year, of the current CPI
relative to the 1989 CPI and the resultant per-ton emission
fee for the year. The Department will calculate the per-
centage increase in accordance with the procedure set forth
in (i) above. For the FY95 emission fee, which is due
October 8, 1995, the per-ton emission fee is $30.07.
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TABLE 2
SUMMARY OF FEES BY FISCAL YEAR
FY95 FY9%6 FY97 FY98 and on
Emission fee ~ $251/ton on:  -Same as Same as $253/ton on
up to 8,000 FY95, except  FY96 all RAC:s ex-
tons of NOy,  that all facili- cept CO, all
VOC; % of ties must pay facilities must
CO emis- at least $1,000 pay at least
sions, 4,000 $1,000. No
tons of all emission caps
other RACs2 .
Initial appli- $125 per sig-  Same as Same as Same as
cation fee nificant FY95 FY95 FY95
source opera-
tion, up to
$25,000
Supplemental ~ $20 per ton Subject to ad- None None
- surcharge fee of emissions  justment pur-
of any RAC suant to
except CO, NJ.A.C.
up to $20,000 7:27-22.31(c)
Modification  As set forth Same as Same as Fees for sig-
fee at N.JA.C. FY95, except  FY96 nificant modi-
7:27-22.31(k), that, for cer- fications only,
up to $25,000 tain source as set forth at
per applica- operations, NJAC.
tion the fee is lim- 7:27-22.31(k)
ited to $500 through (s),
per piece of up to $25,000
equipment per applica-
modified4 tion

11n 1989 dollars adjusted by the CPIL.

2 For purposes of this table, RAC means regulated air contaminant.

3 In 1989 dollars adjusted by the CPL .

4 The limit for $500 per piece of equipment applies to all source operations
EXCEPT solid or hazardous waste treatment and disposal equipment, reciprocat-
ing engines, and fuel combustion processes with heat input greater than 100
million BTU/hour or that burn solid fuel.*

(k) A permittee shall submit, as part of each application
for a minor or significant modification of an operating
permit, a modification application fee, not to exceed $25,000
per modification, consisting of:

1. The base fee for application review, from the Base
Fee schedule in (r) below; and

2. Any applicable fees for additional services, assessed
in accordance with the Supplementary Fee Schedule in (s)
below.

(1) In some cases, the supplementary fees due pursuant to
(k)2 above cannot be determined at the time of the submit-
tal of the modification application. Prior to taking final
action on any modification, the Department will invoice the
applicant for any unpaid fee due pursuant to (k) above.
The applicant shall submit all fees to the Department within
60 days of receipt of the invoice.

(m) A modification application fee shall not exceed
$25,000 per minor or significant modification, and shall be
assessed as follows:

1. For FY95, the application fee shall be that required
pursuant to (k) above, and shall be charged for both
minor and significant modifications;

2. For FY96 and 97, the modification application fee
shall be that required pursuant to (k) above, and shall be
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charged for both minor and significant modifications.
However, for all but the following source operations, the
modification fee shall be limited to $500.00 per piece of
equipment:

i. Solid or hazardous waste treatment and disposal
equipment;

ii. Reciprocating engines; and

ili. Fuel combustion processes with heat input great-
er than 100 million BTU/hour or that burn solid fuel;
and

3. For FY98 and thereafter, the modification applica-
tion fee shall be that required pursuant to (k) above, but
shall only be charged for significant modifications.

(n) Consistent with N.J.A.C. 7:27-22.10(e) and (f), if an
applicant fails to submit additional information on the appli-
cation, requested by the Department, by the due date
provided in the request, the Department may deny the
application. In such a case, a new fee shall be due for any
subsequent application.

(o) If the operating permit requires the Department to
incur any of the following charges, the permittee shall
reimburse the Department for the full amount of these
charges:

1. The charges billed by a telephone company for the
maintenance of a dedicated telephone line for the elec-
tronic transmission of data; or

2. The charges billed by a laboratory for analyzing audit
samples.

(p) If a request for an approval of an environmental
improvement pilot test or a general permit registration is
related to an application for a minor or significant modifica-
tion, it shall be accompanied by the applicable supplementa-
ry fee from the Supplementary Fee Schedule at (s) below, as
well as the modification application fee set forth in the Base
Fee Schedule below at (r).

(q) (Reserved)

(r) The Base Fee Schedule for modification applications
is as follows:

Activity Basis Amount
1. Category I! Per application $100.00
2. Category II Per first new or modified $500.00

significant source operation, plus
Per each additional new or ~ $350.00
modified significant source
operation, provided that

identical equipment to be

used in identical processes

and using identical materi-

als shall be treated as one

piece of equipment (or sig-
nificant source operation)

for fee calculations.
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Activity Basis Amount
3. Application for environ-  Per application 250.00
mental improvement pilot
test
4. General Permit Registra-  Per registration for each 250.00
tion new or modified significant

source operation

1 Should both Category I and Category II equipment and control apparatus be
included in a single application, the new or modified Category I equipment and
control apparatus will be subject to the Category I fee; and the new or modified
Category II equipment and control apparatus will be subject to the Category II
fee.

(s) The Supplementary Fee Schedule for modification
applications is as follows:

Activity Basis Amount
1. Prevention of significant deterioration
- i. Engineering review Per air contaminant $500.00
ii. Implement public com- Per comment period $500.00
ment procedures
2. Ambient air monitoring
i. Review protocol Per protocol $500.00
ii. Inspect monitoring loca-  Per inspection $500.00
tions and equipment in-
stallation
iii. Review quality assur- Per plan $500.00
ance plan
iv. Review data Per report $500.00
3. Air quality impact analysis
i. Evaluate protocol Per protocol $500.00
ii. Review screening mod- Per review $500.00
eling
ili. Review refined model- Per review $500.00
Ing
4. Risk assessment
i. Evaluate protocol Per protocol $500.00
ii. Review risk assessment  Per review $500.00
5. Testing
i.. Evaluate source-specific testing protocol
(1) Process materials Per protocol $450.00
testing '
(2) Source emission Per protocol $500.00
testing
il. On-site monitoring of sample collection pursuant to
an approved source-specific testing protocol
(1) Process materials Per collection event $200.00
testing
(2) Source emissions Per performance test $500.00
" testing
iii. Review testing report
(1) Process materials Per report $200.00
testing
(2) Source emissions Per report $500.00
testing
6. Audit performance of continuous monitoring system
i. Evaluate protocol Per protocol per permit  $500.00
ii. Observe testing Per protocol per permit ~ $500.00
ili. Review testing report Per report $500.00

New Rule, R.1995 d.492, effective September 5, 1995 (operative Octo-
ber 8, 1995).

See: 27 N.J.R. 22(b), 27 N.J.R. 3472(a).

Amended by R.1995 d.493, effective September 5, 1995 (operative
October 8, 1995).

See: 27 N.J.R. 1040(a), 27 N.J.R. 3421(a).

Public Notice: . Supplemental surcharge fee amount for operating per-
.mit facilities.

See: 28 N.J.R. 1562(b).

Public Notice: Air Contaminant Emission Fee and Reconstruction
Determination.

See: 30 N.J.R. 4079(a).

Public Notice: Air Contaminant Emission Fee and Reconstruction
Determination.
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See: 32 N.J.R. 116(a).

7:27-22.32 Hearings and appeals

(a) An adjudicatory hearing regarding a determination
made by the Department pursuant to this subchapter may
be requested and granted in accordance with N.J.A.C.
7:27-1.32. '

(b) If a person does not have a right to request an
adjudicatory hearing pursuant to N.J.A.C. 7:27-1.32, there is
final agency action as to that person when the Department
takes final action on the application.

(c) If a person does have a right to request an adjudicato-
ry hearing pursuant to N.J.A.C. 7:27-1.32, there is final
agency action as to that person when the Department denies
the request for an adjudicatory hearing, or when the Com-
missioner issues a final decision on the matter, whichever is
later.

(d) A person who wishes to appeal a penalty assessed for
a violation of this subchapter may request an adjudicatory -
hearing pursuant to the procedures at N.J.A.C. 7:27A.

(e) The Department’s failure to take final action on an
administratively complete application for an initial operating
permit, renewal, minor modification or significant modifica-
tion, within the deadlines provided by this subchapter, shall
constitute grounds for the commencement of an action in .
lieu of the prerogative writ of mandamus, to compel Depart-
mental action on the application.

Amended by R.1998 d.231, effective May 4, 1998 (operative June 12,
1998).

See: 29 N.J.R. 3521(a), 30 N.J.R. 1563(b).
In (a) through (c), changed N.J.A.C. references.

7:27-22.33 Preconstruction review

(a) This section sets forth the procedures by which the
Department will implement the preconstruction review re-
quirements of N.J.S.A. 26:2C-1-et seq., as they apply to
facilities subject to this subchapter.

(b) The owner or operator of a facility subject to this
subchapter, which is in operation prior to the applicable
application deadline at N.J.A.C. 7:27-22.5(c), shall obtain
and maintain all preconstruction permits and operating
certificates required pursuant to N.J.A.C. 7:27-8 until an
operating permit is issued for the facility. These approvals
will be superseded by the operating permit when it is issued.

(c) The owner or operator of a facility subject to this
subchapter, which commences operation after the applicable
application deadline at N.J.A.C. 7:27-22.5(c), shall submit
an application for an initial operating permit by the deadline
established at N.J.A.C. 7:27-22.5(f). Until the issuance of
an operating permit for the facility, the owner or operator of
the facility shall obtain and maintain all preconstruction
permits and operating certificates required pursuant to
N.J.A.C. 7:27-8. These approvals will be superseded by the
operating permit when it is issued.
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(d) An application for a minor modification pursuant to
NJ.A.C. 7:27-22.23, or a significant modification pursuant
to N.JLA.C. 7:27-22.24, shall be subject to preconstruction
review, which will include a demonstration that any equip-

ment or control apparatus which is constructed, reconstruct-
ed, or modified incorporates advances in the art of air
pollution control for the kind and amount of air contami-
nant emitted pursuant to N.J.A.C. 7:27-22.35.
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