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1.. APPELLATE DECISIONS - VIRGILIO v .. ORANGE. 
TREZZA and HOLZBERG.v. ORANGEa 

AN APPLICATION·FOR LICENSE IS NOT FILED UNTIL 'THE FEE IS PAID -
IF FILED MORE TH.AN 30 DAYS AFTER COivlr.JIENCElVIENT OF NEW LICENSE 
TEHJ.W:, IT IS NOT AN .APPLICATION FOR RENE1NAL - NEVV LICENSES BARRED 
BY .LIMITATION __, DEN°IALS AFFIPJl1fED o 

·JOHN :E• VIRGILIO_;_ ) 
Appellant, ) 

-vs-
MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY 
OF ORANGE, 

·Respondent, 

. -and-· 

FRANK N. TREZZA and MAX HOLZBERG} 

Appellants, 

~vs-

MUNICIPAL BOARD.OF ALCOHOLIC BEV­
ERAGE CONTROL OF THE CITY ·oF 
ORANGE, 

· Respondent. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

ON APPEAL 
.·CONCLUSIONS 

Louis J. Goldberg, Esq. and Charles Robinson, Esq., 
Attorneys for Appellants~ 

Edmond J. Dwyer 5 Esq.J Attorney for Hespondent. 

These appeals were heard and are being decideci. together 
because they involve common issues., 

On August 19, 1940. the Municipal Board of Alcoholic Bev­
erage· Control .of the City of Orange denied John E. Virgilio 1 s 
application for renewal of his plenary retail consumption license 
for 61 South Day Street; denied Frank.N. Trezza•s application for 
renewal· of .his plenary retail·- consumption license for 120 Hickory 
Street; o.nd, by such denials, ipso facto refusecl then pending ap­
plications for transfer of the sought licenses. 

The present appeals.were taken from such action of the 
Board.· 

Respondent, in resisting these appeals, contends, inter 
alia 2 that on J"anuary/8, 1908 the City of Orange adopted an ordi~ 
nance which fixes a quota of fifty plenary retail consumption licc~n­
ses with exception that the eighty-odd such licenses then existing 
could be renewed; that, of these eighty-oud licsnses, seventy-one 
have been .successfully renewed. through the present. term, thus 
leaving no vacancy in the quota for any new license; that, although 
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Virgilio anG. Tr·2zza were actl,lally among the; original eighty-odd. li­
cen.sees and continuously renewed their licenses to the present ter111, 
they then, as to such current term, filed their applications too 
late to be viewed as applicants for renewal licenses; that, since 
~hey were thus applicants for new and not renevval licenses for the 
curr.ent term, they were the.refore necessarily barred by the quota; 
further, that their aP:LJlicn tions for license being thus correctly 
denied, the applications for transfer of such anticipated licenses 
necessarily fell. 

Appellants, in answer to this contention, admit the exis­
tence of the ordinance and the various licbnsos outstanding in the 
City but assert (1) ti1at, since they held plenary rr~ta:ll consumption 
license·s when the ordinance was acopt,2d, .the quote: .. ~ by reason of· 
its particular 'iNording, actuc.d.ly c~oes not bar ther11 even though they 
be viewed as applicants for new lidenses for the current term; and 
(2) that, in any event, they actually qualify as applicants for 
renewal and hence come vvi thin the quota 1 s express exception as to 
renewals. · 

As to (1): Ti1e ordinanc12~ in question (.January 8.? 1908) 
provides, so far as pert1n~mt;i that: 

ttThe number of Plenc:~ry Hetail Consumption liconses is­
~~-ec~ and. outs ~anding., in. ~he. C:~ ty of OrL.1r1g~., o. ~ t~1e same 
~imc shall no~ exceeu firty (bO) ••. o.proviue~, however, 
that the aforesaid limitation shall not prevEnt the 
issuanc8 of renewals of.o•••Plenary R2tail Consumption 
licenses ••.• oto persons holding such licenses at the 
time this ordinance is a~optcd; and further, provided, 
that the aforesaid limitation shall not prevent the_ 
transfer of licenses or the renewal thereof, according 
to law. No new PlEffw.ry Hetail Consumption licenses 
shall b8 issuec;. to any one not hol(li:ng such license at 
the time this ordinanc8 is adopted, until tht:.: numbt:;r of 
such licenses outstanding sho.11 be reduced by surrender, 
revocation, non-renevml or othe:;rwise, to less than 
fifty ' ( 5 0) • • . ~ 0 " • . . 

It is apparently appellants• contention that the secbnd 
sen.tence·in this provision expressly permits that, even though more 
than fifty plenary· retail. consm1pt].on licenses be outstanC:.ing, a 
new license may nevertheless b·'3 issued to any person who happened_ 
to have held such a license when tnc ordinance was adopted (wJ1a t- ·: 
ever his status thereafter); that Virgilio and. Trezza· actually fall 
within this' category sinc-c· they vvere plena.ry retail. consumption 
licensee~ at· adoption of the ordinanc2; further, that, if such a 
category be de2med arbi tre.ry ancl hence invalid.:i then the en tire 
quota itself falls and. ~ppellants need.not come withfn any excep­
tion thereto. 

Now, the first sentence in the provision clearly and 
specifically sets forth a definite quota of fifty plenary retail 
consumptj_on licenses for the City with proviso tb.a t such quota 
shall not bar renewals of any then ~xisting licenses (whether the 

·renewal be by the original licensee or a transferee). In vievv· of 
such unequivocal clarity, I think it v:holly apparent that the sec­
ond sentence, no matter how such sentence might be construed if 
standing alone, must here be re2 . .-sonably interpretE;d as no more than 
an attempted working out· of ·some of the .·consequences of the esto.b­
lished quot~ and proviso~ Such being the fact, I conclude that the 
second. s.;;:mtence does not in any wise seek to or actually change~ tlie 
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quota. and prov1so so pointedly established .in the first .sentence 
.and hence. may be treated as mex·,e surplusag.e. · 

Moreover, even if it be deemed that such second sentence 
must, ·~whatever j_ts actual intent_, b.e: ·construed as provi.ding that 
.new licenses may ·be i.ssued, over .. and above the quota, at. any future 
date., ·to :any pers·on who :happened to have held a lieense when the 
.qu.otE; wa.s adopted, .such a provision would. indeed be. arbitrary nnd 
hence .ne.-ce_ssarily ,.inv.alid. :Since. such second sentence is wholly 
seve1~able fr.om the fir_st, which fixes the obviously intended actual 
quota.fox~. the City 9 .that first sentsnce,· being self-sufficient, 
co .. nt_inues in v.alicl ·existence. Prinz v. Parmnus, 120 N. J. L. 72 
(Sup. Ct~.1938) .· Distinguish Bu~cltler vg ·perth Amboy, Bulletin 339, 
Item· 6 (.where a quotai vvhich contained an -inseparable and -actually 
int~nded._ exceptionJ" f.ell vvhen the exception proved to -be invalid) • 

Appellants raise no further question as regards. the con­
struct.ion -or .·validity· of .the, _quota.· 

; Hence L find -tha.t Virgilio and Trezza are necessarily 
barrec~ ... by- ·the alrea~.y filled. quota of fifty in Orange unless they 

· qualifY' as -.applicm1.ts: for -reriewal for· ·the current term and thus 
come within the quota1s sole exception. 

·As. to-{2), vizo-' appellants' contention·that Virgilio and 
Tr0~za. actually ~a· qualify as su~h renewal applicants~ Virgilio· 
posted hJ~s ap:pl.i.cation for cu.rrEnt license vvi tb the Orange Board on 
June J..8.., 1940 and Trezza en .July 12, 19400 Howevm:-.:i although the 
Alcc:t.olic, 1~-ever.age I.1aw (and ~:tl.Eo a. locc:tl ot·dinance in Orange) man­
datorily requires that the license fer~~ nii:mstn acco:tilp:.:my every ap­
pl:Lcation fox~ li.c(m;;;e (EL S ~ ::s.0: 1-25, Bod1«:1to ~ N_gr_!)wale 2 Bulle­
ti·n '7".44 Itr-:>iTl 11 IT~ T~~--~ 1..!..""' 0 "Il,.:.; T1I" 07 Z 9 Pl",·.:ic:.,,n+n.Q~; t11r::.·J· -~ T1'.:l'.JS. r,..,ot . _.... u :J ~~ ,. ,'I v ..-~,, 0 .. !..-- CJ.. __ '-"- ,, .w a • ..__ ,_, c;_ v ·-·· _ "" .... _ _ ~ 1:;; .9 .J. 

when submitting th0tr. d.ppJ.ications.9 but on August 7 or 8 - such 
fees then being ·finally·~ccepto~ (after some argwnon~ on August 
16, three days before the Boarc:1s denial of the applicatj_ons. 

-Now~ it rnay perhr~ps b;.:;: that.9 sines the fees were· actually 
.r.ec·ei.ve.d before .the ·Board ·took dcf].nitive ttction.9 the applications 
should not be de(2m0d. as nugc.1tory. See _Jone.s .l~ _ _A_9secon 2 Bulletin 
218, Itc;;n1 1. Hovvever:; in viovv- of. the· expr12ss statut:=:ry :h;quirsment 
as to fees, such ap,lic~tions hlay not possibly be viBwed as validly 
filed until. -.Augu.st 7 or 8 at '.~:arliost;i vvhe:n th\:; f2es wer.e first 
presented~ ·er o R2. Ter~1Ulh:;~_ Bulletin ·386.s> Item 1. 

Such bE::ing the case,') tlH:: applications wer 12 thus, at best, 
not actually ' 1 filec~11 until al.most forty uE:WS had.. elapsed after ex­
piration of Viigiliots an~ Trczzats last license (June 30, -1940)~ 

Under. th:::: Ol'.igi:~w1 ruling of ·this DepL1rtmcnt, . the test 
wh?t1::~.r, this .... bre:i~, in ~,ij1,2 bo·twee;.1. cxpiratlo~1 of their old licer1ses 
ano. ,·IllD1g o_r applic&th)ll.S for· th2 current · t 12rm co~1vertcxl Virgilio 
and. Trezza. i:1-:i.to app.licants _for ru~w· rather than renmval licen3es 
woulc~ .dl.:::pqnd upon_ :vvhethcr tlwrc had been an .intent to abanelon the 
qusiness ~uring that lapse. See He Hall" Bulle-tiri ::556., Ite1n 2 3 and 
cases _there cite~o 

However-, t.hc~ Alcoholic Bsverage Law .9 by a supplewent in 
1939.9 has chang8d this test anC now specifically requires that the 
holder. of an expiri:.1g or expirec~ license must_, to quc.llify for. Te­
ne\ifal Of that license fo:;_" the 8DSUing tern, actue .. lly file hiS YI ap­
plication for sahl renewal ..... onot later than thirty days after the 
co.vuJt::ncenentYT of the renevwl term - viz .. ) not· later than thirty 
days after July 1. See PoL. 1939, Co 281. Also see Re New Legis­
lation, Bullet.in 34<l, Item 10. 
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Since the Virgilio and Trezza applications for ClUTent 
license were file6 beyond this stattltory 30-day pBriod of grace, 
they must hence necessarily be viewed as ap'plica tions not for re­
newal but for new licenses. 

I see no merit to appellants' claim that their attorney.? 
who was handling their applications for them, was misled by an in­
formal talk wi ti1 a member of responderit into believing that their 
fees could legally be posted beyond the "thirty-day· period without 
prejudicing thei::c standing as renewal applicants.? or to their claim 
that responden:t, when considering their applications, agreed to 
look upon Virgilio and Trezza as such renewal applicants. I ques­
tion whether the facts actually sustain this claim. HowBver, in 
any eventJ the statutory requirement is mandatory ·and the burden of 
complying therewith falls squarely upon the applicant and may not 
be waived or modified by u. local issuing authority or any of its 
members., 

Since, in view of the foregoing, it thus appears that 
Orange has a formal quota of plenary retail conswnption licenses 
in which no vacancy exists and that Virgilio and Trezza faile~ to 
come within the sole exception as to renewals, theit applications fo1 
license for the current term·were necessarily barred by that quota 
and hence the denial of such Ztpplications must be affirmed~ 

It follows perforce that r'esponc1ent 1 s action in not grant­
ing the applications for transfer of the sought licenses must like­
wise be sustained. 

Accordingly, it is, on this 4th day of January, 1941, 

ORDEREDJ that thes~ appeals be and hereby are dismissed .. 

Eo Wo GAHRETT, 
Acting Commissioner. 

2. DISQUALIFICATION - APPLICATION TO LIFT - GOOD CONDUCT FOE FIVE 
YEARS AND NOT CONTRARY TO PUBLIC INTEREST. - APPLICATION GRANTED. 

In the Matter of an Application ) 
to Remove Disqualification be­
cause of a Conviction, pursuant ) 
t ...--, s r;> rz 1 r; 1 n ( :1 , o rt. • ou: -0 .~ ,as amenaea 
by Chapter 350, PoL. 1908)~ ) 

Case No. 126 ) 

CONCLUSIONS 
AND ORDER 

.In 1920 the petitioner_, then about twenty-one years of 
age:> was convicted on a charge of carrying concealed weapons and 
was sentenced to the State House of Correction, Marquette, Michigan; 
in 1922 he was convicted in the Passaic Quarter Sessions Court on 
a ch~rge of unlawful possession and transportation of liquor and 
was fineo. $.sl50. 00; in 1925 he was found. guilty of carrying a con­
cealed weapon and wa~ fined $25.00; in 1927 he was convicted of 
selling liquor . and was fined ~~250. 00; in 1904 he was convicted of a 
charge of conspiracy involving slot inachines, was finecl ~~l, 000 Q 00 
and sentenced to Staters Prison at Trenton for a terra of two years 
and six months to three years,· and. was releaseci on probo. tion on De-
cember 7, 1935. · 
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·At the· hearing petitioner testifiecl that he· has resided 
for the'last five·ye·ars; with his wife and chilc~, in the munici­
pality wherein he now lives; that he ovms his own home and that 
during the past fiv<:? ·years he has been and is now employed· as a 
cigar salesman in an adjacent municipality where most of his rela-

. tives live and-. vvhere the ·greater -part of ·his busine·ss and social 
activities.take place •. 

, ,Qn behalf··of.the petiti'oner, three character witnesses, his 
present employer; a captain of detectives arid· a lawyer ;1 all· re­
siding in the adjacent municipality, testi·fied that petitioner had 
been·leading an honest and law-abiding life during the last past 
five. years·. All three wi tr1esses test)_fied that petitioner, after 
his release ·in December 193·5, has turned over a. new leaf. 

. .. Petitioner's ·fingerprint record shows.that he has not been 
arrested· on any occasion or convicted of· any crime sines 1934.~·. 
The Chief. of Police in the municlpali ty Wherc;in · peti tioncr resides 

.has certified that there are no. pending complaints or investiga-
. tions ag~inst him. · · 

·It .is concluded, despiti3 .his unsavoJ.,...Y past record, that 
·.petitioner has .been law-abi~ing for at least five years last p~st 

and that his association with the alcoholic beverage industry will 
not be contrary. to public· int(~res t. 

It is, therefor·:: !I on tilis £)rd day of January, 194~1, · 

ORDERED, that!his statutory disqualification because of the 
convictions ·described herein be and the same is hereby ·lifted in 
accordance with the provisions -Of R. s~ 35:1~31.2 (as amended by 

... Chapter ~-35~ ,. P-~ L. :1938) . 

E. W .. GARRETT,. 
Acting Commissioner .. · 

3. APPELLATE DECISIONS - PUHSEL· v" 'PHILLIPSBURG and TIHRELL. 

NO.TICE OF APPLICATION Li/LPEOPI{;RL~{ ADVEHTISED ,... ISSUANCE REVEHSEDo 

JOHN H_. PtJRSEL,_ 

Appe=llan t, 
-vs-

BOARD OF COhfaiISSIOirl~Hfj OF THE 
. 'I'OW1\J OF PHILLIPS.BUHG and JAMES 
.E. TIRREI.i_L. (trading as if[EADUW 
VIEW HESTAURA.NT),, .. 

Respondents. 

John H. Pursel,. Esq o) Pro Se. 

) 

) 

) 

) 

) 

) 

on APPEAI.J 
CONCLUSIONS AND ORDEH· 

Frank J. Kingfield, Esq., by Robert Bo i~1eyT1er, Esq .. 7 Attorney 
for Respondent, Jam~s E. Tirrell. 

No. Appearance for Responclm1t, Board of Cornmissj_oners. 

On August 31, 1940 James E. Tirrell, on application 
.. th8refor, o·btained a plenary Tc0tail consw11ption license from the 

.Phillipsburg Boclrd of Commissfoners for 08 l!iarket Street, Phillips­
burg e Several days later Tirrell applied for, and on September 18 
was gra~1ted, transfr?.r of this license to the corner of North ~·J1ain 
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and rrhird ·streets in the Tow11.. Thereafter, on Septsmber 24J John fl. 
·Pursel, a· resident and taxpayer in the Tovm who had.; objected to the 
issuance of Tirrell's license (but not to the transfer), filed the 
instant.appeal which is solely from the issuance. 

However, it.is not fatal that appellant.? in thus taking 
appeal, did not likewise appeal from transfer.of the license. Under 
the Alcoholic Beverage Law he had full thirty days within which to 
appeal ·fr·om issuance of the license. See Re S. 33~1-22. Such 
statutory right of appeal is not destroyed by the licensee's obtain-
ing~ within that thirty-day period, a transfer of the licenseo If 

:pursel 's appeal f.rorn the issuance be ·well taken.? the license must . 
be reversed·and ipso facto the transfer of such license necessarily 
falls. 

. .. Appellant, in attacking sllch issuance,· contends.? inter 
alia, that Tirr(jll.? when applying for the license, failed to· cor11-
ply vvi th· the requirement in the Alcoholic Beverage Law that such 
·tip~lic~nt advertise nbtice of his applic~tion once a.week, fof two 
weeks successiv~ly, in a qualified newspapero See R. S. 33:1-25Q 

Actually, Tirrell, at best,· properly advertised notice of 
that application only on August 29 :1 ·when he placed such a.dvertise-
1nent in the nphillipsburgertt, a weekly newspaper in the Town with 
a circulation there of six thousand copiesQ Although hG had previ­
ously attempted to advertise on August 22 as vvell.? nevertheless, 
when seeking- to put such notice in the tiPhillipsburgern on that date, 
he discovered that he was too lat..;: to 111ake the weelcly paper's only 
edition. Thereupon; to save time, Tirrell, tlu·ough his uncle:> ar­
ranged. with -the publisher of the paper to print a special late 
edition of some·four or fiv2 hundred copies on that same date con­
taining the identical malrn-up as the regular edition with the ex­
ception that a marriage item was deleted and Tirrell 1 s notice inser­
ted in its place. The uncle paid the publisher for this job, was 
given all the copies, left some ten or fifteen such copies nt the 
Phillipsburg Town Hall, and avowedly gave the rer11ainder to three 
boys (one a newsboy) to distribute as they saw fit, but, so far as 
appears, he does not know what they actually did -vd th them. 

It is readily apparent that publication of the notice in 
this nspecial editionn may by no means be.deemed a proper adver­
tisement. The plain purpose of the statute in re~uiring the adver­
tising of notice in a newspaper is to bring home to the public at 
large notice of tlIB application being made. In view of such purpose 
it is clear that the statute, by reasonable construction, requires 
that the advertisemeat appear in a r.;:;gular edition which the news­
paper puts out anc distributes and not, as here.? in a "freakn or 
special limited edition of comparatively few copies which it prints 
as a private job for a particular person and delivers over in toto 
to him. 

Hence Tirrell faile~ to comply with the statutory requisite 
'of two proper advertisements of notice of intentionQ 

11here is no merit to the claim that:; since Tirrell in any 
event properly advertisetl notice as to transfer of the license with 
no one lodging protest, the defect in adverttsement on the original 
application for license shoulc~ therefore. bt~ viewed as. having appar­
ently misled or prejmUced no one ru1c~ hence be c1e<2med inconsequential 
or else as having been substantially correctf:cl by the proper adver­
tisement on the application for transfero 
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··The fallacy in such claim is that, by:possibil~ty, persons, 
on. se·ei4g ·Tirrell '-s notice of application for. transfer and thus· 
re211zing ·that he had already obtained"a. lice·nse,· might_·no.t. ho.ve 
obj e.cted· to. such transfer, whereas they· would.? had· they been· orig:-

. inallj apprised of his application for the license itself~ ·have 
made vigorous protest against its issuanceo In view that there i~ 
no. v~ay of. :tallyi11g every person in the public_ at large "·to determi}1e 

. vvhether he was. thus actually . prejudiced, the possibilJ. ty of such 
prejtidi~e can never be adequately dispelled. · 

It ·t11µs ci.ppears that Tirrell's defective a·dvertisement of 
_no:tic .. e ·on his original application .must be viewed as S\lbsfq.ntial. 
~ince·~r6p~~ advertisement of notice is a jurisdiction~1· tequisite, 
such defect is, therefore, necessarily fatal to Tirre,11' s original 
applicatior1 .even though Tirrell may not have deliberately intended 

· ah"i fr:ei.ud :"1.1pon the public by it· and even though the Phi:llipsburg 
· Board apparently granted the license desp-i te such defect·. See. · 

Parker. v-Q. Newark et als. 2 Bulletin 425.? Item 12 3 and. fte111s there 
cit12ci . 

.. · · Irf··view of the foregoing J and w'i thout ne 12d of J.nquiring 
into additional issues raised by appellant or suggested by the 
facts.? the action of the Phillipsburg Board in ~ranting Tirrell'$ 
license (and.in later transferring such license) must necessarily 
be reversed. 

' . . 
Acgorgingly, it is, on- this 4th day of January,, 1941, 

ORDE~ED, that the action herein of the Board of Co1m.nis­
sioners. of the Town of Phillipsburg,, in granting_· a plenary retail 
consurnptior.r lic~nse to Jawes EQ Tirrell for 08 ldarket Street and 
transferring such licen.se to the corner of North Main and Third 
Stret.;ts, in Phillipsburg, be and is hereby set asj_de,, effective 
immediately; a~d it is further 

-~.ORDERED~ that all operations under said license ceaBe 
forthwith. ·· 

E. W. GARRETTJ 
Acting Commissioner~ 

4. SEIZURES - CONFISCATION P:FWCEE:PINGS ARE vv IN REI·;iYY 3 . AGAINST 'l1EE 
SEIZED PRO PEE TY J AND ARE UNAFFGC'rED BY A ttNOLLE Pf·WS n IN THE 
CRDHNAL CASE :-- . ALCOHOLIC BEVEHAGES FOHFEITED .. 

. . ·. . 
. . 

In··the Ma_tter Of the Sei~ure on 
Jun·?· ZS, 19_3·9 of a 50-gallon 
b~trel·of 0in~ from Viricent 
Barcellbna, ·at 641·-,15th Aveo, 
in the City of Newark, County 

) 

) 

) 
of Essex ~nd State of New Jerseyo 

- ~· ~ - - _._ - ~ - - ~ - - -) 

Cas(; No o 5439 

ORDER 

Bozza &· Boz4a, ,Esqs •. :- ·by Samuel Do Bozza;; Esq., A ttorrieys 
for Vincent Barcellona. 

Harry Castelbaum, Esqo:; Attorw·3y for the State Department of 
Alcoholic Beverage Control. 

:On June lD,· 1940 an order· was entered cbnfiscaii~g a 
quanti~y of wine which had be,~m seized from Vincent Ba1~cei"iona at 
641 - 15th Avenue, .. Newark. The order had bee~ ~ntered beqause no 
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one ·had appe3:red ht the original hearing to contest forfe_iture and 
because· po _permit ·or licens·e had been issued to .tlim to manufacture 
or sell _wine~ · Thereafter, an6. before the wine had been dis·posed of, 
Barcellon~ req-o.e.sted ai1 oppo_rtuni ty to present his defense to the 
confiscation of the wine. Such request was granted and a hearing · 
was ·held. 

A motion was made by coUi."'1.sel that the Department should 
return the seized property to Barcellona ·because the criminal ·case 
involving the al.leged sale of; the wine had b 1.::;en ttnolle prossed"; 
beca,use the nnolle pros" is conclusive, a te.rminatiorr of all pro­
·ceedirigi; and, therefore, res adiudicata as to the alleged sale of 
alcoh.oliq b.everag'es. The 11nolle ,pros" was entered a.fter the jury 
had disagree~. , 

_ ·This contention is without merit, sinc 13 this is a separate 
proce;2ding_, ehtire_ly apart from any criminal proceeding o Tne sole 
purpose of this proce2cling, under the Alcoholic Beverage· Law, is to 
determine whether the seized property should be confiscated because 
it is unlawful property. Ro S. 33~1-66. In _the case of Several 
Items of Pe~sorial Pr6perty~ etc. v~ United States of knericai 282 
U. S. 577, 75 Law E~. 558, the court said: · · 

YYA forfei tur':: ;>roceeca:ng is in rem. It is 
the property which is proceeded against, 
and, by resort to a legal fiction, held 
gutlty and condemned as though it was con­
scious instead of inanimat(?. arni insentiento 
In a criminal ·prosecution it is the ·wrong-· 
doer in person who is proceeded against, 
coi1victed and punished. · Tl1e forfeiture is 
no part·· of the punishrn.ent for the criminal. 
offense. The provision of the 5th amendment 
to th0 Constitution in respect of double 
jeopardy does not apply. n 

The effect of a TYnolle prosH in the criminal proceeding is to put 
the defenciant without day; but it does not operate as an acquittal .. 
He may aftervyards be re·indicteq. Without deciding Whf~ther an ac­
quittal .in the' criminal proceeding vmuld constitute res adjudicata 
in this procoeding 1Yin remH:; it is sufficient to point out that 
Barcellona was never acquitted. 

The motion will be denisd. 

Testimony developed tlIBt the wine was seized on June 3, 
1939 as a result of a search vvarrant issued and based on an affi­
davit that a nbuy" of wine had been made at the above address on 
May 25, 1939. The investigator vvho mq.de the "buy" testified that 
on that date he, having becowe a customer at Barcellona's meat 
store, had expressed a desire~ to obtain some good wine and as a 
result, had been invited by Barcellona to accompany him to his 
home nearby to partake of sorne; that he vvent to Barcellona' s home 
and in the cellar drank two glasses of wine, and, after expressing 
a desire to Barcellona to purchase some of tl1e wine, did buy a 
quart from him for fifty cents. 

Barcellona denieci. that he sold the investigator any wine 
at any time; he· stated that he gave the investigator a _quart of 
wine as a gift; that the 35 gallons of 1:-vine \Nhich were seized were 
the remainder of some 175 gallons of vvine which he had rnade in 
1932; that he has never sold any win0 and has never been arrested 
or convicted of any crime. 
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It seems improbable that Barcellona would invite a total 
stranger J albeit a. customer, into his home,,. and there.? &fter, giving <1 

him free drin~{ELi · fut··ther o-ffei"· tb ··him --a ·bot:t.1e to take home o T do 
not believe that Barcellona manufactured :the wipe in 1902' (l)efor~) 
Repeal), but assuming that he did manufnctu~r·e ·the· ·w:ine in i-9;s2·, ·then 
the wine is illicit because ·of the unlawful sale which he maJe to 
the 'j_nvestigB:tor. Henc·e_ Barcelldna has· s:hovm-- no g·ood' reas-on vvhy 
the wine should' be· returned· to him a · · · · • ·• .: 

.. The .. viine ·~ll111 be c·onfiscat(::d in _co.nformance wi t·n· the order 
of June ,10,· 1940 •· 

Dated: January 4, 1941. 

E •. Wo GARHETT, 
Acting .. Gb1mnissi_on~r·,,· .. · 

. . 

5o DISCIPLINARY PROGEEDING'S - SLOT ·1\tIACHINES:· 10.-DAYS.' SUSPENSION, 
LESS 5 FOR GUILTY PLEA. 

In the Matter of Disciplinary 
Procee4ings against 

). 

COHANZIGK COUNTRY ·CLUB'.? · 
W/S B1~idgeton to Fair.ton: Go.:· Road1 
Fairfield •rowriship, l 

P_.~· Bridgeton, No J., ) 
Hol~e~ 6f Ciub iicens~ bB-l, issubd-
by the Tovv11ship. Commi_~t_ee of the · ·) 
Township ·or Fai_r.f.ie~d. 

- - - - - - )-' 

CONCLUSIONS 
·.'AND ORDER 

George H~·Stanger, Esqo, Attorney f9r Defend~nt-Licensee. 
Richard Eo Silberman, Ese±o, Attorney for the Department of 

.Alcoholic.Beverage Control. 

·The licensee has· pleaded gullty· to· charges that on Novem­
ber 20, 1940 it possessed· five jacl~-:pot · slot: +n2chines which may be 
used for the ·}Jurpose of p1aying- for ·money· or othe1 ... valuable thing, 
devices designe.d for .th,2 purpose of .gamb_l_ing, in violation of 
Rules .7 and 8 of State Regulations NoJ 20 •. 

The Department file discloses that the Jacl\;-p-ot machfrnes 
in. the instant case are substantially identi.cal With the :Mills<­
Jackpot slot ·rno.d1ine describe'd in Re Ukra.'inian National Home., Bul­
letin 433, I tcmi·. 10, a·nd the Keystone JaclqJot slot machine described 
in Re Atlantic C~ty Tuna Club 2 Bulletin 433, Item lla In the _pres­
ent. case,, h_owever, the inve.stigators did n?t play the·· machine-,.-· .. 
Whether or not the machine was actually used fo~c g arn_bling purposes 
is· ·1ri1material. Re ·sil ber·b~.~i'"'g ~ Bulletin 1±36, · I t·E:~m 9; · and· the cases 
therein cited .. 

·The li.cens:3 will, ther·ef'ore, b __ e suspend:ed foi" o. period of 
ten days. 

By ent·ering ·a guilty. plea .in ample t:Lrne before the do.. te 
set for hearing, the licensee has saved the Departm,2nt the time and 
expsnse of proving its case, for which five days of ,~he. penalty. 
Will be remitted • 

. Ac.cor4.ingly, __ :Lt ·)s:i ·on th=!-~ 6th d·ay or ··Jai~uary, 1941, 

OHDEHED, that -club License· CB..:.:.l;· here.tofore issw~d to 
Cohanzick Country. Club by. the Township Cornrni ttee of the Township of 
Fairfield.? "be· 2.nci'.the · sii.me is hero by suspended for a period of 
five (5) d8:ys, e~i\~_ct~v1~.·~~nuary 13:i 1941) at 7:00 A.Mo -

Eo W .. GAHRETT 3 
Acting Cornaissioner. 
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6.- ACTIVITY REPORT FOR DECEMBER 2 1940 

To: Eo w. Garrett, Acting Conunissioner 

ARRESTS: Total number of persons - - - - - - ·30 
Licensees 1 Non-lic.ens.ees 29 

SEIZURES: Stills - total number seized- - - - - - 9 
Capacity 1 to 50 Gallons- - - 2 
Capacity 50 Gallons and over- - - - - 7 

Motor Vehicles - total number seized­
Trucks - 1 Passenger cars -· 4 

Alcohol 
Beverage Alcohol- - - - - - -

Mash -· total number of gallons- -

Alcoholic Beverages 
Beer, Ale, etc. - - - - - - - - -
Wine- - - - - - - - - - - - - - - - -
·Whiskies and other hard liquor- - - -

5 

176 Gallons· 

- 30550 

22 Gallons 
1680 it 

267 tr 

RETAIL INSPECTIONS: 
Licehsed premises inspected ~ - - - - - 1540 

Violations disclosed: 
Illicit (bootleg) ·liquor- - - - - 5 
Gambling violations - - - - - - - - - 3 
Sign violations - - - - - - - - - 13 
Unqualified employees - - _; - - - 78 
Other mercantile business - - - - - - 3 
Disposal permits necessary- - - - - - 4 
"Fronttt violations- - ..... - - - - - - - ·5 · 
Improper beer markers - - - - - -·- - 4 
Other violations found- - - - - - - - 10 

Total violations found- 125 
Total nur11ber of bottles gauged- - -12758 

STATE LICENSEES: 
Plant Control inspections completed - - - - 59 
Lic~nse ~pplications investigated - - - - - - - 7 

COMPLAINTS: 
Investigated and closed - - - - - - - - - - - 224 
Investigated.? pending completion- - - - - - - - 411 

LABORATORY: 

HEARINGS 

Analyses made - - - - - - - - - - - - - - - 103 
Alcohol and water and artificial coloring 

cases- 16 
Poison and denaturant cases - - - - -- - - - 0 

HELD: 
Appeals - - - - - - - - -
Disciplinary proceedings­
Seizure - - - - - - -
Eligibility - - - - - -

.Respectfully subriii tt€0_, 
S. B •. White, . 

Chief Inspector. 

6 
21 
15 
15 



County 

Atlantic 
Bergen 
Burlington 
Camden.: 
Cape MlW 
Cumber le.nd 
Essex 
Gloucester 
Hudson 
Hunterdon 
Mercer 
Middlesex 
Monrriouth 
Morris 
Ocean 
Passaic 
Salem, 
Somerset 
$uss~x · 

~ :union· 
tjl · :vyarren . 
~ 

·TOTALS 

STATE Of NEW JERSEY 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street, Newark, N. J. 

7. NUMBER OF MUNICIPAL LICENSES ISSUED AND AMOUNT OF FEES PAID FOE THE PERIOD JULY 1st, 1940 
TO DECEMB&-q 31st, 1940 AS PER CERTIFICATIONS RECEIVED FROM THE ISSUING AUTHORITIES 

C L A S S I F I C A T I 0 N 0 F L I C E N 8 E S 

Plena:ry 
·.·:Retail 

Consumptibn 
. No. Fees 

Issued, Paid 

465 
815 
187 
447 
125 

75 
142.2 

112 
1629 

85 
~40 

615 
515 
3S:l 
181 
·901 
·so 

189 
·lS& 
556 
137 

172,777.67 
269,369.75-
59,220.76 

188,416.25 
43,748.08 
21,44.5. 89. 

714,370.64 
30 ,97-S: Q 6T 

669,771.03 
22,466078 

184,646.60 
239' 1_16. 36 
208,368.48 
100,890 .. 85 
88,629.00 

346,033.69 
15 '750 .oo: 
64 ;636. 7.~ 
33;741.19' 

27 3 ,_36_7. 60· 
38:,006. 61 

Plenary 
Retail 
Dist:t:ibui;iion · 
No. Fees 

Is suec1_ · · · Paid 

. 60 
239. 

17 
51 
12 

8 
55:3 

9 
2'79 

1 
43 
42 
73 
71 
30 

123 
4·· 

22 
12 

125. 
.15 

2_1,050.00 
58 ~ 03;:, 0 41 
5' 612.72 

18,643028 
3,050000 
1,823.35' 

167,133.80 
1,237.63 

111, 241. 59·' 
200~00 

11,100.00· 
11'; 628 .~T 
20,511. 65 
17,761~50 
10,760.bO 
3.5 :il 78 ~ '60 

550.00 
s;o2s .. oo· 

• l,868.12 
41.~, 857~·88 

'·2 '529 0 79 

9445 3,785~J48.63 1589 54_4,, 7 96 •:71. 

.C1ub 

Limited 
Retail 
Distribution 

No. Fee·s .. No. Fees 
Issue·d Paid Issued Paid 

14 
49 
29 
57 

5 
:26 
.85 

7 
49 

1 
_35 
34· 

·22 
29 
·7 

.28. 
9 

10 

61 

576 

1,258.76 
4,602.06 35 
5,425.27 1 
5,387.40 

500.00 
_2,739.03 
10 '693 .. 8.0 J~9. 

430~69 

6 ~ 004 •. 10 : 52·. 
))50.00 

~ ' 41_!:0 ~ 00 
'2~690. 21 
2,495.84 

-2,276.03 
. 699·. 45 

5 ,425.o 00 
725.00 
972.26 .. 
210-.00 

T 150.00 :' : ... 

·1,819018 

1. 

9 , 
..L 

19 
1 

. ·[?;2 ,:0,92,.08. i56: 

1,585.00 
25.00· 

942.14 

2,120 •. 69_ 

.25.00 
317.71 

25.00. 

797.81 

875 •. GO· 
35. 00.~ 

Seasonal 
Retail 

·consumption 
No. Fees 

Issued Pa.id ----
5 407.61 
6 l,13LL 96 

4 890.94 

1 224.68 

1 
3 

32. 
12 

2 

4· 
2 

_3-

97.20 
S:91.52 

9,091.-90 
.·.1,797~4:2 

327.77 

5S:8.92 
592 •. 57 
517.50 

74 ... 16 ,122 .• 9_9 

Number 
Surren­
dered 
Revoked 
Expired 

4 
6. 
1 
4 
2 

1 

1 
1 
1 
-'-

5 
38 
14 

5 
5 
6 

.99 H 
E-1 
µ:i 
H 
H 
0 
P=i 

E. \7V. GARRETT, Acting Commissioner :Respectfully submitted, 
Erwin ·B. Hock, .. ·Report for s.ix month period ending December 31, .19400:. 

Deputy-Commissioner~ 

Number 
Licen­
ses in 
Effect 

538 
1138 

233 
555 
140 
109. 

1877 
128. 

2008 
86 

518 
690 
-613 
440 
218 

1067 
63 

221 
173 
758 
168 

11741 

Total 
Fees 
Paid 

195,494.04 
334,725.18 

66,283.75 
213,337.87 
:.~7,298.08 

26,008.27 
893,365.06 

32,642099 
789,137 Al. 

22,816.78 
200,283.80 
253,951.50 
240,783.56 
122,750.78 
100,088.45 
385,762.87 
17,025.00 
70,634.01 
36,368.23 

323,843.05 
42,908.08 

4,415,508.76 
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8. NEW LEGISLATION - TIED HOUSES - MORATOHIUM EXTENDED TO 
JUNE 6, 1941. 

Senate Bill No. 356 was approved by the Governor on Decem=­
ber 20, 1940, and thereupon became Chapter 234, PeL. 19400 

It is effective immediately. 

It reads: 

"AN ACT concerning alcoholic beverages, and amending 
section 33:1-43 of the Revised St~tutes. 

"BE IT ENACTED by the Sena,te and General Assembly 
of the St ate of Ne vv J er .s e y ~ 

n1. Section 33:1-43 of the Revised Statutes is 
.hereby amended to read as follows: 

"33:1-43. It shall be unlawful for any owner, 
part owner, stockholder or officer or director of any 
corporation, or any other person whatsoever interested 
in any way whatsoever in any brewery, winery, distillery 
or rectifying and blending plantJ or any wholesaler of 
alcoholic bevE.~rages, to conduct, ovm either in whole 
or in part, or be directly or indirectly interested in 
the retailing of any alcoholic beverages except as pro­
vided in this chapter, and such interest shall include 
any payments or delivery of money or property by way 
of loan pr otherwise accompanied by an agreement to 
sell the product of said. brewery, winery, distillery, 
rectifying and blending plant or wholesaler. Prior to 
June sixth, one thousand nine huridred and forty-one, 
the ownership of or mortgage upon or any other inter­
est in.licensed premises if such ownership, mortgage 
or interest existed on December sixth, one thousand 
nine hrmdred and thirty-three, shall not be det":;med to . 
be an interest in the retailing of alcoholic beverages. 
On and after· June sixth, one thousand nine hundred and 
forty-011.t-j, the ownership of or mortgage upon or any 
other interest in licensed premises if such ownership, 
mortgage or interest existed on December sj_xth, one 
thousand nine hundred and thirty-three, shall not be 
deemed to be an interest in the retailing of alcoholic 
beverages; provided, none of the pioducts of the 
brewery, winery, distillery, rectifying and blending 
plant, or wholesaler, is sold directly or indirectly 
at the licensed premises. 

"It shall be tm.lawful for any owner, part ovmer, 
stockholder or officer or direc·tor of any corporation, 
or any other person whatsoever, interested in c.my vvay 
whatsoever in the retailing of alcoholic beverages to 
conduct, own either in whole or in part, or to be a 
shareholder, officer or director of a corporation or 
association, uirectly or indirectly, interested in any 
brewery, winery, distillery, rectifying and blending 
plant, or wholesaling or importing int·erests of any 
kind whatsoever outside· of the Statt.~. 
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TTNo interest in the retailing of alcoholic 
beverages shall be deemed to exist by reason of the 
ownership, delivery or loan of interior signs de­
signed for and exclusively used for advertising the 
product of or product offered for sale by such 
brewery, winery, distillery or rectifying and blending 
plant or wholesaler. 

"2. This act shall take effect immediately." 

9. DISCIPLINARY PROCEEDINGS - FRONT FOR NON-LICENSEE - FATHER AND 
SON - BOTH QUALIFIED - NO APPARENT FRAUDULENT PURPOSE OR INTENT -
5 DAYS' SUSPENSION. 

In the Matter of Disciplinary 
Proceedings against 

FRANK SOWA, 
Bordentovm Amboy Turnpike, 
P.O. Old Bridge, N.J., 

.Holder of Plenary Retail Consw:np­
tion Lic~nses C-16 for fiscal 
years 1939-40 and 1940-41, issued 

) 

) 

) 

) 

) 

) by the Borough Council of the 
Borough of Sayreville, and trans­
fe-rred during the pendency of these ) 
_proceedings to 

HARRY SOWA, 
Bordentown Amboy Turnpike, 
Sayreville 3 

P.O. Old Bridge, N.J. 

) 

) 

) 

CONCLUSIONS 
AND ORDER 

Stanton J. Macintosh, Esq., Attorney for the State Department 
of Alcoholic Beverage Control. 

Frank Sowa, Pro Se. 

The defendant-lic.ensee, Frank Sowa, is charged (1) with 
falsely stating in his application for license for the licensing 
year 1969-40 that no individual other than himself had any interest 
in the license applied for or in the business to be conducted under 
the license, whereas, in fact, ~his father, Harry Sovm, had such an 
interest, and (2) with aiding and abetting said Harry Sowa, a non­
licensee, to exercise the rights and privileges of his license. 

Harry Sowa, owner of the premises and father of the pres­
ent licensee, operated the licensed business at the above address; 
under licenses issued in his name, from 1934 to July 1, 1939. He 
testified that, because he was getting old and infirm, he decidedJ 
some time in 1939, to turn tho business over to his son, Frank; that 
he decided, however, that actual transfer of the financial interest 
in the business would be deferred until the son, who was but twenty­
two years of age, had acquired experience, under the tutelage of his 
father, in the operation of the business. 

License for the year 1939-40, thereupon, vvas taken out in 
the name of the son and his napprenticeshipn was started. 'rhe 
father, however, continued to exercise dominion over the business -
retaining ovmership o.n_d control over the premises, fixtures and 
stock, and continuing to support the fa111ily, including the licensee, 
with the proceeds taken in by the business. 
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Although both father ahd son·testifiBd that they had not 
considered the former ts control and fi:nartc:ial interest~ due to the 
close family relationship and the planhe-d succession of the son to 
the busin·ess, to have consi;;i tuted an undis:closed Hinterestn in the 
license or licensed business, it is clear from the foregoing that 
Harry Sowa did have such an interest and that Frank Sowa aided o.nd 
abetted his father, a non-licensee, to exercise the rights and. priv~ 
ileges of his license. 

I find the defendant-licensee guilty e:1s charged. 

As to penalty: There is nothing in the record which would 
indicate that the plo.cing of the LLc1uor license in the son 1 s name 
was motivated by any fraudulent purpose or.intent .. The father was 
a former licensee and, apparently, fully qualified during the time 
that the license vrns in the son's name. I am satis'fied, after-re­
viewing the entire record, that the arrangement was purely a family 
affair, designed to accoillplish family purposeso 

Subsequent to issuance of the renewal license for th.:; cur­
rent licensing year, the license was·transferrod from the son back 
to the father. 1rhis transfer has corrected the situation .. 

Technical TYfrontn cases,9 ~-mch ns the instant caseJ ·involv­
ing the non-disclo;3ure, without intent to clece]_ve or defraud, of the 
interest of other close members of a family, who arc~ fully qualific~d 
in their ovm right, have been tre.i::~ t•.0d in ~1 l1~mient inanner where cor..:. 
rection has been made or is contemplatedo Where, under these cir­
cwnDtances, the license hc:~s been obtained in tb:; ncm10 of o.. wife 
without disclosing the intt:rest of iwr husband, nfrontn chnrges have 
been dismissed upon correction of the situationo Re Waldman, Bul­
letin 404, Item 11; Re Mascolo 2 Bulletin 427, Item 7. But where, 
under similar circw11stances, the interest of another qualified 
member;; or members, of a family, othc::r than a husband or wife, 
has not been disclosed, suspension of license for f:Lve days has 
been irnposed. He DiGiovanni (1:?rothers) J Bulletin 401, Item 6. 

A five-day suspension, therefore, will be imposed in the 
instant caseo 

This proceeding, although instituted d_uring the lo.st li­
censing term ·which expired June ~10, 1940, does. not abo. te but re­
mains effective against the defendant-licensee's successor in 
interest. State Regulations No. 15. · 

Accordingly, it is, dn this 6th day of January, 1941, 

ORDERED~ that Plenary Hetail Consu1nption License C-16, 
heretofore issued to Frank Sowa b;>,r the Borough Council of the 
Borough of ·soyreville, and transferred during the penchmcy of 
these procSedings to Harry Sowa, be and the same is hereby suspen­
ded for five (5) days, effective January 13, 1941, at 3:00 A.M. 

E. W. GAHRETT, 
Acting Colilrnissioner. 
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10. RECAPITULATION. OF ENFORCEMENT DIVISION ACTIVITY FOR. PERIOD FROM. JULY lST 
TO DECEMBER 31ST, 1940, INCL. 

To: Eo W. Garrett, Acting Commissioner 

ARRESTS 
Liccmsees 
Non-licensees 
Total munber 

SEIZUHES 
Stills 
1 to 50 Gal. capacity 
Over 50 Gal. capacity 
Tota.l number 
Motor Vehicles. 
Trucks 
Passenger Cars 
Tots.l number ' · 
Alcohol 
Bevern.ge 11-lQohol (Lis:l.) . 
l\IIEcSh · 
Tot:7.-.:l numher gallon.s · 
Alcoholic Beverages 
Beer, Ale, ·.etc.· (uCJ.l .• ) 
Wine (Gal.) ·· · . 
Whiskies &.rid "ho.rd iiqu6r 11 

RETAIL INSPECTIONS 
Licensed.premises ~nspected 
Jllicit (bootleg). liquor 
Gambl:lrig · violu ti'ons · 
Sign violli tio.ns: 
Unqualified ·employees­
.Other merc&ntile business 
Dispo~nl.permits necessary 
"~ront11 viola tiqi1s 
Improper beer markers 
Other viole,tions found 
Total violations found 

Number of bottles gauged 

STATE LICENSEES 
. Plcnt Coritrol. inspections 

. completed 
License &~plic~tiohs 

inves.tigE~ ted 
.. COMPLAINTS 

Iiivestigc..ted &nd closed 

LABOhATORY 

JULY 
Q. 

26 
26 

9 
5 

14' 

3 

5 

3615 

.. 35 
806 

60 

1348' 
7 
1 

19 
~25 
'11 

8 
·9 
6 
2 

288 
12606 

17 

218 

Analyses made 73 
Alcohol c: .. nd w& ter and 

artificiL;.l coloring ~l 

Poison E.nd denuturt.nt cases 0 

~~411 compluint investigations 
pending u.t .. end.of ye&r. 

AUG. 
~.-

2 
35 

"37 

5 

7 

1 
6 
7 

~59 

1715 

605 
31 

151 

1891 
13 
8. 

32 
287. 
10 

- 16 
6 
0 
7 

379 
19258 

144: 

15 

~74 

167 

23 
0 

SEPT. 
0 

30 
30 

5 
5 

10 

0 
7 
7 

150 

6650 

59 
322 
334 

1711 
9 
5 

·14 
117 

14 
7 
3 

15 
186 

16320 

104 

8· 

298 

25 
2 

5 
22 
25 

4 
5 
9 

0 
4 
4 

43 

8704 

10 
10 
89 

2123 
12 

5 
26 

150 
5 

10 
6 
6 

15 
20:3 

18289 

90 

10 

230 

101 

2~ 

1 

NOV •. 
0 

.16 
16 

5 
7 

1 
3 

13 

19394 

18 
155 

54 

1625 
7 
9 

20 
207. 

7 
14 

3 
3 

DEC. 
1 

29 
30 

7. 
9 

1 
4 
5 

176 

30550 

1680 
267 

1540 
5 
5 

15 
78 

3 
4 
5 
4 

11 10 
~81 125 

13980 . 12758 

54 

13 

172 

101 

17 
1 

59 

7 

105 

16 
0 

Respectfully subm~tted, 

s., b. White, 
Chief Inspector. 

1rOTALS 
6 

158 
164 

27 
29 
56 

5 
24 
29 

624 

70628 

747 
2982 

955 

10238 
53 
31 

124 
1064 

38 
66 
36 
22 
58 

1492 
93~~11. 

545 

68 

1416~: 

665 

124 
4 
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11. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - DISCREPANCIES IN 
PROOF, COLOH AND SOLID CONTENT -- FIRST CONVIC11 ION AFTER PREVIOUS 
WARNING - 15 DAYS' SUSPENSION,.WtTH~~O·REMISSION-FOR GUILTY PLEA~ 

In the Matter of Dis ciplinu:ry 
Proceedings against 

HENRY KALFUS, 
14? Mulberry Street, 
Newark:; No J., 

Holder .of Plenary Retail Con­
sumption License C-479, issued 
by tl1e Municipc:d Board of Alco­
holic Beverage Control of the 
City of Ne·wark. 

) 

) 

) 

) 

) . 

) 
\ 

-) 

CONCLUSIONS 
AND ORDER 

Daniel G. Kasen, Esq., Attorney for the Defendant-Licensee. 
Charles Basile, Esq., Attorney for the State Department of· 

Alcoholic Beverage Control. 

On Novmi.1ber 19, 1940 Federal a.gents took four partly 
filled bottles of assorted brands of c:..lcoholic beverages frow the 
back bar of licensee 1 s tavern. The Federal Chemist, from his 
analysi.s of th3 contents of those bottles .9 concluded that the 
liquor containeC:~ in one of the bottles varisd from g(3J:mirw samples 
similarly labeled used for comparative purposes, in proof, color 
and solid contentj ancl the other three bottl12s contained alcoholic 
bevorages which were lower in proof than labElecL 

The "refilled it liquors ·c_onsti tuted illicit beverages. 
Re Haney, Bulletin 304, Item 13. Hence 'the def(mclant 1 s mere pos­
session of such at his tavern was a violation of the Alcoholic 
Beverage Law (R. S. 3~~1-50);) for which he is strictly accountable, 
oven thougl1 he bo persornilly innocent of the refilling. 

The licensee is unable to account for the. fact tho.t the 
bottles contained liquor not genuine as labeled. Nevurtheless it 
does not reli.ev>:::) him from h_is respons:Lbility for the violation. 

Under thE;se circumstances the licensee has pleaded guilty 
to the charg0 prefcrr·0d against h1rn.a 

As to the penalty; Thore is no ev1Gence that the licen­
see himself refilled the bottles or acquiesced in the refilling. 
Ordinarily the defendant 1 s license wouicl, in vj_ew of the principles 
set forth in Re Orbach2 Bulletin 406, Item 10, be suspended for 
ten days. HowevGr, since the licenses had been warned by tlds 
Department about all 1:::gecUy rufilled liquor found at his tavern, 
his license will be suspended for fifteen (15) daysc Re Novack, 
Bulletin 406, Item 11. 

Accordingly, it is, on tb.is 6th day of .January, 19L11,. 

ORDERED, that Plenary Retail Consumption License C-479, 
hcretoforG issueG. to l-ienry Kalfus by the Municipal .Board of Alco­
holic Beverage Control. of the City of Newark be and the same is 
hereby suspended for a.period of fifteen (15J days, effective 
J2cnuary 13, 1941, at 3:00 A.M. 


