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STATE OF N&W JERSEY
- DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, Newark, N. J.
BULLETIN NUMBER 79 June 18, 19385
1. SOLICITORS' PERMITS - MUST BE PROCURED BEFORE JULY 1, 1935 BUT

NOT UNTIL THEN - EMPLOYERS OF SALESMEN MUST HAVE NEW JERSEY
LICENSE IN ORDER TO GET SOLICITORS!' PERMITS

June 10, 1985

Mr. Semuel O. Wynne,
c/o Continental Distilling Cornoration,
Philadelphia, Pa,

Dear Sirs-

I have your telegram reading::
y & &

"Continental Distilling Corporatioh now selling only to whole-
salers and rectifiers holding New Jersey dState licenses stop all
orders are accepted this office and sales made here stop is it
necessary for us to have New Jersey license in order for sales-
men to call on licensees in New Jersey and toke orders.h ‘
Senate Bill 291, today signed by Governor Hoffman and
effective immediately, provides, 1, "Ho individual shall offer
for sale or solicit any order in the State for the purcnase or
sale of any alcoholic beverage, whether such sale is to be made

~within or without this State, unlcss such person shall have a

golicitor's permit issued by the commissioner hercunder™; £,

"The commissioner is empowered to issue, subject to rules and
recgulations, solicitor's pernmits which shall sct forth such

facts as may be prescribed by the commissloner%; &, "Any person
who violates any provigions of this act shall be gullty of a mis-
demeanor and punished by", etc.

It will, therefore, be necessary for the Commissioner

to make and promulgate appropriate rulcs and regulations and to

issue the permits and provide the form of application thercfor.
Since this necessarily takes time and there are but twenty days
left of the current fiscal year, and the law was not designed as
a revenue but as a control measure, and as no specific time was
set for the initial issuance of such permits, I construe the
intent of the Legislature to be that, while the supplcment was
t0 be effective immediately so that the Comzissioner could make
and promulgate the rules and regulationg and make all the ncces-
sary provisions for the issuance of solicitors' permits, there
was no intention to e¢ffect an hiatus or to stop all activities
by salesmen until the necessary mecchanics could be set up. It
wouldn't e right to make a salesman guillty of a misdcmeanor: for
selling without & solicitor's permit when, due to the time
factor, no one could obhtain such permit if he tried.

Notice is therefore hereby given that the rules and
regulations which will be promulgoted shortly will provide that
solicitors! permits are to be issued in respect to the period
beginning July 1, 1935, and that until that time, solicitors?
permits 2rc not necessary.

I also purpose to incorporate in the rules and regula-

tions a condition precedent to issuance of any solicitor's permit
that the employer of the salesman must have a New Jersey license,

New Jersay Stete Library
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Otherwise, non-licensees, who contribute nothing to the State
treasury but who operate in this State, 25 you do, by solici-
tation of orders herein, would be able to compete unfairly
withNew Jersey licensees. The objective of the supplement was
not to discriminate against the Statet's own licensees and thedir
salesmen, but to provide that every salesman opernting in this
State must be licensed and this irrespective of the fact that
the orders solicited in New Jersey cre technically accepted in
a foreign state, so to give color to tiie claim that the sale
negotiated in New Jerscy is consummated in another state and
hence meifected oy our law. Buf the supplenment was drawn in
anticipation of such contentlons. Its pronibition is aguinst
the offering or solicitantion in this Stote. It expressly pro-
vides thit -this i1s so "whether such sale is to be made within or
without this State'’.

: It follows that not only will your salcsmen, who Op-
erate in New Jersey, have to take out 2 solicitor’s permit dut
also that it will be necegsary for your comp:ny itself to take
out a New Jersey State license, but that it will not be neces-
sary for you to do this until the pecriod beginning July lst next.

Very truly yours,
D, FREDERICK BURNETT,

DFB;s G- ' Coimmmissioner
LICENSED PREMISES —~ SALES OUTSIDE.THE BUILDING PROPER -- HOW T0
APPIY THE RULE »

Deor Commissioner Burnett:

Boverages are dispensed on the first flocr of our
home under = retaill license and last summer we had an outside
garden in the front of the building, between the sidewalk and
the bullding.

oo as not to violate any of wvour rulings, pcertaining
to service, we are asking for your approvel to again render
service in front of the building. The garden is ¢énclosed and
a canopy over the top. The picket fence is only about four feet
high along the front of the garden.

We are asking for your approval bucause of 2 ruling
pertaining to outside service, reccntly rendered. At no time is
service rendercd on the sidewalk or at the curb.

Regpectiully wvours,

OTT0 T, BREJWICH, Sceretary

Legion Chateau Inc. Holding Company
American Legloen Belleville Post 105
Belleville, N. Jd.

June 11, 1945

Mr. Otto T. Breunich,

Belleville, N. J.
Dear Mr. Breunichs
I have yours of the 7th.

Herewith copy of the decision re Berkeley-Carterct
Hotel, Bulletin 78, Item 10.
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In applying that decision to your own case, do the
following: ,

(1) See how your license describes the licensed prem-
ises. If merely as No. Sozand-So Strcet and it does not contain
any restriction that the bar shall be in or service be confined
to any particular place on the licensed premises, well and good.

(2) Determine whether the place where you purpose to
sell and serve 1s actually a part of the licensed premises.

{3) Ascertain whether there arc ony local municipal
regulations which prohibit or in anywise restrict sales and
service outside of the building. If there are, then those regu-
lations must be scrupulously obeyed.

Very truly yours,
D. FREDERICK BURNETT,

DFB:G- ‘ Comrzlissioner

MUNICIPAL ORDINANCES - LIMITATIOK OF LICENSES - EXCEPTION IN
FAVOR OF EXISTING LICENSEES

MUNICIPAL ORDINANCES - LICENSED PREMISES -~ CONSIDERATIONS APPLI-
CABLE WHEN REGUIRED TO BE 500 FEET DISTANT FROW AN E JQTING
PREMISES

.MUNICIPAL ORDINANCES - LICENSED PREMISES - REQUIREMENT OF 400

SQUARE FEET - EXCEPTIONS IN FAVOR OF LICENSEES WHEN REGULATION
SHOULD APPLY: TO.'EVERYBODY .IF ANYBODY ARE DISAPPROVED

MUNICIPAL ORDINANCES -~ PENALTIES -~ CONSIDERATIONS APPLICABLE

MUNICIPAL ORDINANCES - REQUIREMENT THAT HOLDER OF CONSUMPTION
LICENSE MUST ACTUALLY BE IN CHARGE OF BUSINESS - APPROVED

MUNICIPAL ORDINANCES - PROHIBITION OF SPLFTAL EVENTS SUCH AS
"ALL THE BEER YOU CAN DRINK FOR ONE DOLLARY - APPROVED

MUNICIPAL ORDINANCES - REQUIREMENT OF REGISTRATION WITH TOWNSHIP
MANAGER OF ALIL PERSONS EHMPLOYED IN SiLE OR SERVICE OF LIQUOR OR
FOOD - APPROVED

; June 10, 1935
Miss Clara Christiansen,

Deputy Township Clerk,

Teaneck, N. J.

Dear Madam:

I have before me for consideration the proposed ordin-
ance No. 884 which was introduced and passed on first reading by
the Township Council on May 27, 1935. It will be approved as sub-
mitted subject to the following comments and exceptions:

Section & insofar as it limits the number of plenary
retail consumption licenses and Section 7 insofar as it limits
the hours between which the sale of alcoholic beverages at retail
may be made, for the reasons stated in Bulletin 43, item £, do
not need the Commigsioner's approval in the first instance in
order to be effective. Section 5 limits the number of plenary
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retail consumption licenses to twenty, but makes an exception in
favor of renewals of existing licenses. - 50 far as 1t makes ox-
ception in favor of existing licensees, it is but falr, under-
standing, as I do, that it meansthoat the licensces are them-
selves worthy and well qualified, and their establishments are
propar, end thelr record is clean. It is, thereforg, approved
so far as the exception is concerned.

Scetion 7 prohibits tqe issuance of plenary rcetail
consumption licenses within five hundred foet of any existing
plenary retaill consumption licensed premiscs. 5o far, so good.
It then continuess That noétwithstanding the prohibition such
licensces may be granted, in the discretion of the Township Coun-
cil, whenever the issuonce will work a benefit to the public
welfare, provided that the written consent of a2 majority of the
plenary retail consumption licensecs shall have becen obtained and
that a hearing shall have been held after five days notice to any
plenary retzil consumption licensce within five hundred feet of
the premises sought to be licensed. The exception sccemsg to nullii-
fy the operative langunge of the rule so that it practically
crnounts to saying '"We do not think that consumption licenses
should be closer to cach othor thon five hundred feet but if the
licensces themselves want LC, we resorve the discretion to change
our minds if we feel that the issuance of the license will be to
the public welfarc." There is no indication as to what circum-
stances would warrant classifying the issuance as for the public
welfare. Hence, the scction does not create a rule which can be
applied fairly t all comers becausce of the vagucness ind in-
definitencss of the language employed. Ne VLTthLlJSS I shall
tentatively approve Scetion € as an expression of your present
intention or policy and leave to concrete situations which may
arise in the future, its application. If anyone considers him-
self aggrieved thereby and umokes en appeal therefrom he will re-
celve, as with all other appeals, a full znd @ympathec1c hearing.
Exceptions of this kind are pregnant with danger and must be
strictly applied and construed.

Section 11 prohibits the sale of alecoholic beverages
for consumption on the licensed premises in any room to which
the public is not freely admitted or in any bar-room containing
less than four hundred squure feel, providing, further, for an
exception in favor of any premises 2lready licensed. The oper-
ative parts of the two regulations are approved. The oexceptions
in favor of premises already licensed are disapproved., If your
Council shall have determined that sourd publiic policy regulres
that alcoholic beverages he sola for censumption on the licensed
premises only in rooms to which the public is frcely admitted and
that all bar-rooms must have a minimum of four hundred square
feet, I do not sec how any c¢xception in favor of e¢xisting licen-
sces purporting to contradict that policy can he supported. My
records show that such restrictions have been in e¢ffect in Tea-
neck since December 9, 1933, having been first 2dopted in the
regulations of that uwtu and HU%QQALHLJ” re-enacted February
first and June 26, 1934. How then could it happen that sny such
prenises wore }lCLnde 1n derogaticn of your own restrictions
now necessitating any exceptlion? I have hcretvfor* anproved
thosc regulations when they containced no cexceptions. I now dis-
approve so far os any cxception 1s atteonpted to be mnde.

Section 20 purports to penalize by finc of not more
than Two Hundred Dollars any violation of the provisions of the
ordinance and/or of the Act and/or of the rcgulations prunul—
gated or to be promulgated by the State Cormmisgioner. It is
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approved insofar as it penslizes for viclation of the cordinonce.

Snid approval, however, cannot extend to nenalties dmposed for
violations of the Act or the rulces and regulations. Violations
of thoe Act, as such, are nade nics domo?rorg by the Act and hence
cre not within the Jurisdiction of your local azgistrates to
adjudicate upon. Violotions of the Coumissiocner's rules and
rcgul&tions, as such, sre not made subjcct to the penalty of
fine., The 1ncornora ion by refercence of the specific zcts for
violotion of which it was intended that the fine be inposed,

if such was your intention in rceferring to Act and the rules
and regulations, is toc indefinite, too Infercntial to support
any penalties, for penalties are always strictly construed. If
the act which is intended to be so penalized is set forth in
~full in the ordinance that is andther matter. In such circun-
stanceg I belicve the pcnalty could be supported.

Section 7 fixes the closing hour and then provides.
that the Township Council may by resolution cxtond the closing
hour on specisl LCCﬁb.uﬂ This moy bé done by resolution if
speciiicaily so provided in the ordinance. 1t 1¢ approved.

Section 8 provides "No wore than one plehary retaill
consun:ption license shall be granted to one person.'  Section
&7 of the Act a2llows each runicipality to cnact that no uore
than one wetall license shall be granted to any purson. The
Township hos avalled itsclf of but o portion of the option. It
is approved. :

Section 9 rcquirgs that the holder »f o consumption
license nmust actually be in charge of the uonagenent and direc-
tion of the business conducted on the licensed premiscs.  This
is a far sighted and forward 1OuKlPP regulntion whieh I belicve
will go far toward climinating the »nractice of licensees mas-
qu0“”d1n under Hfronts™ and other &evices deliberately evasive
cf the true intent and aeaning of the Control Act. Questions
will inevitably arise wher this scction is a2ttenpted to be ap-
plicd to corporate licensacces, but this can bhe worked cut fairly
when the situation actually arises and as experience shall teach.
Your section 1ls thercofore approved 2s written,

Section 13 reads: "8pecial covents of the charncter of
tall the becr you con drink for one dollar? shall be rrohibited.

This laudable regulotion is heartily cpproved. All sclf-respect-
ing licensecs as well as 2ll good citizens will welcome it.
Section 19 TUthTCn that the name and address of "all

persons to be euployed in the stle or scrving of liquor or food
in any licensdd premises be first reglstered with and approved
by the Township Manaper. This 1s d)provcu a8 suboitted.

he scope and cxtent of anprovals by the Comaissioner
of local re uLLtlons and their review, should an appesl be taken
from tﬂ@l; application in given instences, are gevernéd: by the
principles sect forth in Bulletin 43, itenm 1&, and Bulletin 34,
iten 5. '

truly yours,
REDERICK EURNETL,
Coummiissioner
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4.

APPEALS -~ REHEARING - NEWLY DISCOVERED EVIDENCE

May £4, 1935
Jerome J. Dunn, Esq.,
Ridgewood, N.dJ.

Dear girs Re: William Tell Hotel Corporation vs. Board of
Commissioners of the Village of Ridgewood

Your letter requesting a rehearing in the above entitled
matter on the ground of newly discovered evidence has been con-
sidered.

Our courts have repeatedly held that upon an application
for a new trial on the ground of newly cdiscovered evidence it

. must appear that the evidence couwld not have been ascertained by

reasonablée diligence pnrior to the trial. ©OSee Murphy vs. Skelly,
101 N.J.Eq. 793 (E. & A. 1927);: Bennett vs. Hinrichsen, 8 N.J.
Misc., 181 (Sup. Ct. 1930), affirmed 107 L. 375 (E. & A. 1931).
Furthermore, evidence which is merely corroborative or cumulative
does not afford a basis for a new trial. S¢e Hoban vs. Sandford,
64 N.J.L. 426 (Sup. Ct. 1900).

The nature and materiality of the newly discovered evi-
dence and the reasonable diligence of the applicant must appear
from affidavits or other satisfactory cvidence. Cf. Nightengale
vs. Public Service, 8 N.J.Misc., 238 (Sup. Ct. 1930). No affida-
vits are submitted in connection with the present application.
The only indication of the nature of the newly discovered evi-
dence is the statement in counselts letter that it "will corrob-
orate the fact that my clicnt, and no one else, 1s the only
party in interest". This issue was fully presented at the hear-
ing and there was a determination directly thereon. Proper ad-
ministration requires *that, asitde from exceptional cascs where

the clear interests of justice compel a contrary conclusion, de-

terminationson appeal be final and not subject to redetermina-
tion. No such exceptional situation is here presented.

Accordingly, the Commissioner hasg denied the application.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner
By
Nathan L. Jacobs,
Chief Deputy Commissioner
NLJ: 0K and Counsel

ALIENS - PERMISSIBLE TC EXTEND LICENSE TO AN ADMINISTRATOR
ALTHOUGH AN ALIEN

LICENSES - EXTENSION - ALIEN ADMINISTRATOR

Dear Sir:

A party holding a retail consumption license in the
City of Burlington died. Letters of administration have been
taken out by a person not an American Citizen. The aduministra-
tor has applied to the local issuing authority for permission
to operate the licensed premises until June 30th, 1935,

Will you kindly advise me if the local issuing author-
ity has the power to grant the request in the instant case.

Very truly yours,
THOMAS D. BEGLEY,
City Solicitor
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Thomas D, Begley, City Solicitor,
Burlington, N. J.

Dear Sirs

Section 23 of the Control Act provides that upon the
death of = licensce the issuing authority may, in its discre-
tion, extend the license for a limited time not exceeding its
tern to the executor or administrator of the licensee, Although
under section 2% the licensee is required to be 2 citizen, the
statute contains no express requirement that the administrator
be a citizen. In view of the purpose and nature of an extension
of a license for 2 limited period not exceeding its term to an
administrator, no such requircment should be implied. The Legis~
lature provided for authority to extend a2 licence to an adminis-
trator in order to protoct the estate of the licensee during the
period immcdiately following his death. This protection would,
in paert, be taken away if the administrator were required to
possess qualifications in addition to those necessary under the
statutes governing the issuance of letters of administration.

It is the ruling of the Commissioner that an issuing
authority may, in its discretion, extend a license to an adminis-
trator pursuant to section 23, even though such administrator is
an alien. '

Very truly yours,

D. FREDERICK BURNETT,
Commissioner

BY:  Nathan 1. Jacobs,

Chief Dcputy Commissioner

NLJ:HOK : and Counsel

TRANSPORTATION -~ BY OFFICER UNDER JUDICIAL WRIT - NO LICENSE
REQUIRED T0 TRANSPORT ALCOHOLIC BEVERAGES TO LICENSED WAREHOUSE
FOR STORAGE PENDING ULTIMATE DISPOSITION ACCORDING TO LAW

Dear Sir: Re: Mommouth Ligquor Distributors, Inc. vs. Andrew
Dougherty — Special Permit #1820

On April 22nd I notified you that the liquor levied upon
under the above Jjudgment was sold on April £0th to the Monmouth
Liquor Distributors, Inc. Pleasc advise ifthere is any further
procedure to be taken before the purchaser takes title to the
merchandise.

Also, please advise whether the constable who levies upon
alcoholic beverages 18 allowed to transport the same in his own
automobile from the Jjudgment debtorts place to where the merchan-
dise will be stored.

Very truly yours,
MS:R MICHAEL SCHNITZER

Michael 3chnitzer, Esq., May 25, 1985
Asbury Park, N.d.

Dear gir:- Re: Special Permit #1820
Monmouth Liguor Distributors, Inc.

(1) Since the constable has reported the sale of alcoholic
beverages under the above mentioned permit, thore are no further
requirements of this Department in connection with the transfer
of title to the purchaser.

(2) The Control Act prohibits the transportation of alco-
holic beverages without a license, except for personal consump-
tion within the limits set forth in section £. There is no ex-
press exception allowing an officer who 2ttaches or places a levy
upon alcoholic beverages to transport such beverages to a liccensec
warehouse pending ultimate disposition thereof. Lack of such
authority would impede rather than assist enforcement and in the
light of section 74, such authority should be implied. According-
ly, it 1s the ruling of the Commissioner that where an officer
impounds alcoholic beverages in the course of a judicial proceed-
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ing, he may transport such aleoholic boverages without a license
to a licensed warehouse for storage pending theilr ultimate dis-
position in accordance with law. :
Very truly yours,
D. FREDERICK BURNETT,
Commissioner
By o
Nathan L. Jacobs,
Chicf Deputy Commissioncr
NLJ :HOK : and Counscl

COURT DECISIONS - ESSEX COUNTY COMMON PLEAS - STATE VS, FIEGEN-
BAUM

State of New Jersey,
' Complainant,

~VE— An Appeal from First
Morris Fiegenbaurn, Criminal Court of

Defendant. the City of Newark
State of New Jersey, ninion
Complainant, :
TG —
Frank Tygar, ‘
Defendant.

NN NN R NN PN
O

For the State appears A. William Caruso, Legal
Assistant to the Prosecutor of the Pleas.

For the defendants appears Charles Hendler.

Jerome B, licKenna appears amicus curiae.

BRENNAN, J.

This is a review of the conviction of the defen-
dants had hefore the First Criminal Court of the City of
Newark, on the £5th of January, 1935, upon complaints charg-
ing violation of Section 48 of the Alcoholic Beverage Con-
trol Act, so-called, heing Chapter 436, P. L. 1933, as amended
ar supplemented.

Counsel for the defendants raises several objections
to the conviction. The first goes to the alleged impropriety
of the Magistratets veturn. The arguament in this respect I
feel 1s without legal wmerit since the review is had under Scc-
tion 7 of the Criminal Procedure Act, P. L. 1895, Chap. 197.
This indicates with strictiness what the return nust contain
and makes, I think, the return in the instant case sufficient.

The second objection is 1n effect that the posses-
glion of an illicit alcoheclic beverage with intent to sell is
not interdicted by the statute. T am unable to follow the
force of such reasoning in view of the plain language of
Section 48 of the £ct, being P. L. 1835, Chap. 436, as amended
by P, L, 19234, p, 85. It ic true that what are violations of
the statute are set forth rather inartistically in thls sec-
tian, but it seems to me that the plain intendment of the words
tall of which shall be violations of thisact," occurring in the
fifth line from the cloge of the section, read In their context,
is ¢learly to prohibit posscssion of alcoholic beverages with
intent to sell.

There 15 a further suggestion that the statute
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self is unconstitutional. I think there is on sconomy
of verbiage in the title of the act, but this tendcney in
legislaetion, it seems to me, is one to be cormended rather
than condemned and that a statute so limited in title is
not unconstitutionsl is plainly indicuated in State v. Twining,
7% Low, 633,

It is furthcer suggcested that the delegation
of cdninistretive power to the State Xicoholic Beverage
Comimission ig an usurpuation of a legislative function. I
find no merit in this argunent..

The appeals are disnissed and the convictlons
in the respective cascs affirmed. An order may enter ac-
cordingly.

Judge.
DPated:
May &7 1935.

COURT DECISIONS - ESSEX COUNTY QUARTER SESSIONS -~ STATE V3.
SCHILL, ET AL

State of New Jersey,
Prosecutor,
~V 8- . On Indictment No. 417 Sept. T.
1834 for
Violotion of Alcoholic Beverage
Control Act.

Alexander J. Schill and

Tdward Neil,
Defendants.

On Denmurrer.

LN N N N AN

OPINION
William A. Woachenfeld, Prosecutor of the
Pleas, for the gtate.
Louis J. Goldberg, for the defendants.
VanRIPER, J.

The defendants were indicted by the Grand Jury of
this county in an indictment which charges that they "unlawfully

- did own, possess, keep and store in a certain building known as

number fourtecen Mailn Sfruct, in the City of Orange, in the
County cf Esgex aforestid, certain illicit zlcoholic beverage
with intent to sell and .lbbflbug@ the pald illicit alcoholic
beverage,!

The defendants have entered a special appearance and
to this indictment they have filed a denurrcr. ‘

The indictment is attacked upon several points, only
three of which we deem to be meritorious enocugh to warrant conm-
ment 1n this memorandun. The first is that the act under which
the indictment is found and which is known 2s the Alcohclic Bev-
erage Control Act, Pawphlet Laws of 1935, p. 1180, is unconsti-
tutional in that it enbraces nore than cne object and that the
various objects covered therein arc not expressed in the title
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of the zct. It is claincd that this is in violation of Article
4, Section 7, of the New Jersey Constitution and therefore in-
validates the act.

This court has but rccently decided, in an opinion
by Judge Brennan, that this contention is not a valid one and
that the title of the act, although meager in cxpression, suf-
ficiently meets the constitutional requirements, citing Statce
ve. Twining, 73 N.J.L. 683. The viecws of Judge Brennan as
above referred to are concurraed in herein.

The second point considered is that the indictment
in itself does not charge a crime, it being contended on be-
half of the defendants that there is nothing in the act itself
which makes the owning, possessing, keeping or storing of
illicit alcoholic heverages with intent to sell a violation of
the act.

A cursory reading of the act would seen to lend
merlt to this discussion, but a careful examination indicates
otherwise. Sectlion two of the act defines "illicit beverage.m
The fact that a boverage ds 1llicit of course makes it illegal.

The indictment in guestion is drawn under Sec¢tion
48 of the act and, so far as its pertinent language is con-
cerned, says that any one who shall "own, possess, keep, or
store in this State alcoholic beverages with intent to sell
alcoholic heverages in violation of the provisions of this act .
¢« « o« 211 of which shall be violations of this act, shall be
guilty of a misdemcanor.t ‘

The words %all of which shall be violations of this
act" undoubtedly serve as a saving clause so far as the sustain-
ing of this indictment is concerncd. Secctlon 2 making illicit
beverage an illegal beverage, it nust nccessarily follow that
Scetion 48 makes the sale of 1llegal beverages a violation of
the act.

That the act itself is poorly drawn cannot be
doubted. It would have been Just as easy for the draftsman
teo have unambiguously cxpressed the intention of the act in
clearer and unmistakable language. But neither can it be
doubted that 1f the Legislature by the passage of this act
intended to do anything, it certainly did intend to prescribe
the method of legally dealing in alcoholic beverages and to
make 1llegal the dealing in thenm in any way other than that
provided for in the act. To do otherwise and to hold that
the owning, possessing, ond gtoring of illicit beverages with
intent to sell the same are not a violation of the act would
be to create an open-sesame for bootleggers acnd to invite a
repetition of the very condition which was instrumental in
bringing about the legelization of the manufacture and sale of
alcoholic beverages.

The indictment, while not bad because of duplicity
or of vagueness, is not definite in describing the reason why
the alleged illicit beverages are illicit. This, however, may
be cured by & bill of particulars.

The third contention considcred here is that the in-
dictment is wold because 1t was based upon illegal evidence,



BULLETIN NUMBER 79 SHEET #11

the evidence being the illicit beverages therselves which
were scized by agents of the Alcoliolic Beverage Conmilssion
vithout a seoarch warrant.

The evidence was in toe defendants! saloon or place
of husiness, which was 9 place open to the gencral public.
The agonts who scized the covidencce werce without » gearch war-
rant nt the time.

Tt 1s contended on behalf of thoe defendants that
becausae the act sets up o method of sceuring o search woar-
rent for the purnose of searching nremiscs, there can bo no
luu L senrch exeept under color of a warrant. This, however,
1s not the ilaow, The et that a scearech warrant pay be pro-
cured for bﬂx purpose of search and scizure does not mean

that 1 he no scarch and seizure without such 2 warrant.
This wa clearly said by the Court of Errors and Appeals
in this state in the case of Stute vs, Mausert, 38 N.J.L. 286.

ase of State vs, Hedinkowitz, clted by defends-
all parallel. In the first instance that is
S
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sion by upreme Court coy“issionery and in the second
ce that was not & case of search and seizure without a
,;t but a situation where an improper warrant b= ~hccn
and the warrant vas quashed because of iluperfections
facs cnd in the service thersoel. .
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During 211 of the recent prohibiticn oseriod the
Foderal courts, incluling the United States Suprone P”lrt
held tire and agoin thnt Whilﬁ the Foderal Pronilitis
nroevided for the lsg of & warrant ond pfescribe
nethod of pzoﬂuwing wlzo 2 scarchh and scizure w
o warrant anu o certaln CerUmekatﬁ wags & legal one and
ther:fore w not in violatlicon of the constitutional pro-
vision nronJhwtlnv unreasonable scoarches and seizures.

qv‘).. -

The g
cvidence 1t sei
the posscssion o
of the offense s There is no eviaance
ti:at therc WaS any 4 and ang roats oade by the
selzing officers, nor was therc sny brecking down or breaking
in in order to zain »

rse wore in coffecet the
thic iitliecit bcv e
onc of the

'

The agents of the Alcoholic Beverage Corntrol Com-
he right to visit and inspect pluces that

wl
missioner nave th
are licensed for the snle of alcoholic beveroges. Thuat this
right is in the public interest cornot be questioned. To say
that Jlthough they have the right to vislt ond inspect, Wh@n
trey find illicit and illegal beverages being kept in v1ol tion
of the law they are powerloess to seize the same and use thom
as evidence would be to wmake a mockery of the law snd its on-
forcement, cnd it would give wver; purveyor of illicit bever-
ages who seeks to avold the entirely rezsonable provisions of
the act the right not only to dely the law but to laugh in the
face of its duly acegredited agents. Hothing could be more
conducive to lawlessncss.

(

0

No one has any inherent r¢uht to engnge in the 1i-
guor traffic. He docs so by permission of the stute or muni-
cipality through the licensing power. Thot power for the
public good must have every roasontcble means of enforcing not
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only the law but its rules and regulations; and to find that
its officers could nog search or selze under any circumstance
without a warrant would be to not only make them pownr]cs

but would make onforcement impotent.

In adéition to this, however, it has long been the
rule of this state thot even though there is an illegal search
end scizure, if the property so obtained is evidentizl in value,
it mhy be used - in evidence., This rule was very clearly laid
down by the late Chief Justice Guomere in State vs. Gould, 99
N.J.L. 17.

Tor the reasons cited herein the indictment is held
valid and the demurrer is overruled.

Newark, Now Jerscy, ‘ Judge.
May £9, 195‘ .
COURT DECISIONS - NEW JERSEY SUPREME COURT - BUMBALL V8. BURNETT

New der:(y Suprems Court
No. €47, lay Term, 1955,

Paul Bumball, H
Prosecutor,

Vo 3

D. Frederick Burnett, State s

Commissioner of Alcoholie

Bevercge Control of the State H
of Hew Jﬁ““oy and the Mayor

and Council of the Borough of H
Bernardsville, a municipal cor- -

poration of Tnu State Gf-NGW' 2
Crscys '
Respondents. :

Argued May 9, 1985: decided June 3, 1935,
Before Justices Parker, Cose and Bodine,
For the prosccutor; irthuf A. Palwer.

For the respondents, Noatha A L. Jacobs.

The opinion of the court was delivercd by PAthﬂ J.

: The prosecutor applied to the boro Ugn authorities of
Bernardsville for a liquor liccnse, and welt with -2 rcfusal.
He appealed to the State Commissioner of ulCJQ”i’C Beverage Con-
trol (See P.L. 19%4, 7. 218) and that officisl affirmed the
berough refusal.  Progecutor thon &PpllbdAuO o Justice of this
court for a writ of certiorari te review thosce refusals, ond

allocatur was denied. He rencws his application to this court

in banc.

We concur in denlal of an allocatur. As 2 matter of
p?uctlcp, the moving affidavit - and we have merely that of tae
prosecutor himself - mentions an ordinance of the borough bear-
ing on the subject and claims that it is silent on certoin
allegedly matcerial points, but attaches no copy of 1%, so that
we cre in the dark as to its language. A resolution of the
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Council is quoted only in pa The decision of the Commis—

sionzcr on appexl is not laid bexore us, cexcoept to the extent

of 1ts denizl of & license. The court in deciding whother to
ard its prerogative writ, is entitlcd to wuch aore thuin an

fidavit of coanclusions, and of faects gtated on infornation

and belief, as hoere.

14

Apzrt frowm this, and agsuming thoe facts el
wit., that the ordinance i1tsclf placed ne limit on th poer of
licenses to be issued, and the risclution of Councll to /rdﬁt no
aore, was adopted after prosecutorts application and one other

wore already flJ“u5 we sece no 1llegolity whntever in tihie refusal
of a pwrb10¢ia, license, at lcast sc long os the refusal 1s not
shown to be fraundulent, corrupt or 1napvre6 by iuproper motives.
Nothing of the kind =appears in this “ﬂ“c, Prouszcutor Argues
cpparcntly that ¢ liguor license ig to bhe obitained and is ob-
tainable on the scie theory os 2 1iccnse to carry on, sS4y a gro-
cery business, demiandable by any re paciubi\ citizen «n payuent
of the prescrived feet but that is h'b the case.  The sale of
intoxicating liguoer is in a class by iteelf. Paul v. Glouces-
ter, 50 N.J.Law, v%u, 595, WNo sne hos a right to depand a
licenset l1licensc 1s a aporl 1 privilege gronted to the few,
denied to the wany.B Id. p. B96. "There 1s no inberent right
in a citizen to sell Antuxicating Ligquors by retall., 1t is not
a pvivilo e of o citizon of the State of the United States.®
icehan v, Board, 29 N. J. Law Journal, &70: 64 atl.,, 88%. See
olso Hogan v. Boonton, 68 W, J Law, 150,

2

,.-

One phage »f
to be that &¢s the ordinen
number of licenses to he
power to call a nalt unt

axn

ke

bresent argument for the writ seons
3 claimed) savs nothing about the

' h council has no

Leg of Denn'ng appli-
cations, it ordains a 1 s L xss o limilt by resolu-
tions but we see no nerit in this. If the ordinance had fixed
one hundred &s a llAL 111 the council, in its discretionary
power to liccnse or not to chuage, OoulA stop short of that
nunber ot any point, or could license A and refuse B. AS a nat-
ter of history, in thiu very county of Sowmerscet a gquarter of a
century ago, when llcenses were controlled by the COufb of
Comzont Pleas, and there was no 1powi 1imit on the number, that
court cnnouncedll that; in ivs opinion, there were enoush licensed
places in the county, and no more licenscs would he "fhntﬂu un-
til ifurther ordor. Wo guestion of the legnlity of this action
was ever fornelly raiscd.

r-\
o
4‘*’

_—

Wo decn the application for a writ wihnlly without

merit, and cllocutur is deniced.

It oy do ne horm to add, that in view of 17 existing
licenses in a population of L9556 or more than one license to
coch 200 inhabitants, the judg 1Pu+ of 1be ayor and Council in

rcefusing to grant morco, secis to hove s gound onc.

APPELLATE DECISIONS - MAURER VS, SUSSEX
EMMA MAURER,
Appellant,

N S’

~V5—
Oi\\' .‘-DDLp'r
MAYOR AND COUNCIL OF THE ) CONCLUSIONS
BOROUGE OF SUSSEX (SUSSEX
COUNTY), )
Respondent,

e e T
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Oscar Greenberg, 4sg., Attorney for Aopellant.
‘Rohert He bee, Bsq., Attorney for Hespondent.

BY THE COMI quONB

This is an appeal fron the denial of an wpplication
for a2 plenary retnil consumption license for premiscs located at
#19 Church Street, Susscx, being o £2 rocn sucer resort totell

Apncllant complied with a]‘ the statutory preregui-
ites pertaining to hor apnlicat'ou, cr character uﬂd thie sult-
ability of the premiscs sought to be licensed are unquestioned.

The nain. contontion of r&spéndent*iS:thut the appli-
cation was properly denied by virtus of 1ts reeolutlon, ~dopted
June 19, 1934, "that the nuaber of reta Jl licenses for the sale
alcoholic beverages in the Borough »f Sussex he linited to

four, and be 1t further resolved that said licenses be issued
onlty to reguwlarly established hotels?, coupled with the previous

istuance of the allctted number.

No contention is nade thot appellunt's place is not
a bena fide and regularly establis shaed hotel. It is frankly
stipulated that it is an asset to the community. There are
five hotels in the town. Four have been licensed. The appel-
lart has been excluded. The guestion is presented - is the
numerical liuitation as Lppllvd to her hotel reasonzble?

I have herctofore decilded that. 10Lb78 are affected
with a public interest so far as the sale of alcoholic bever-
ages is cencerned. In A, B, C. Holding Co., Inc. vs. Nuwton,
Bulletin 58, Item 11, the denial of an application of an hotel
for a consumption license upon tha gr01nd that 2 'ufflClpnt
number of licensed premises oxidsted in the municipality was
overruled. It was there saids

Hotels, as such, must be distinguished from or-
dinary liquor storcs. Hotels arce vested with a guasi-
public function. They a*c chorged with the duty of

accepting all proper personsg s guests ond of furnish-
ing them with accommodations so far as the capacity of
the hotel pvfblb) See FHatking vs. Cope, 34 h J.L.143
(Bup.Ct. 1913): sce also Re Coronz, Bullctin #£9, Ttem
#5. They disch g 2 nublic JunCulOﬂo They ﬁrn there-
fore, not to bt classed s ordincry drinking places.

It is not fair to discriminante agiinst o hotel unless
good causc exists.

In Retail Liguor DLealers Associatlon of the Dlaln—

ficlds vs. Floinfield, Builebtin 70, Item 1, c¢nscs concerning
notcls are reviewed at lenzth and it was held that a municipal
ordinance wnich bxcepbv” hotels frow screen ruquircments did
discriminate in favor of hotcls, but that such discrimination

wag reasonable and prover.

Convevvﬂlyg a municip11 orainance discriminating
azainst hotels was disapproved. LRe Dunk, Bulletin 70, Item 7.
m

The Legislature itself, in the Control Act, nos ox-
pressly provided for exceptions ln favor of hotels and routau—
rants. Section 13 sub. (1). The new Suppelencnt, Section 5
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(Senate Bill 289), approved by the Governor on Junc 10, 1935,
nakes a further exception in favor of premlses opcrated as a
bona fide hotel,

I conclude that the numerical linitation of liccnses
unfairly discriminates against appellant's hotel and ws applied -
to 1t is unreascnable.

The record shows a stipulation by bounsbl that the
premiscs wherein Appellant wishes to conduct : o liguor business
is ore than 200 feet from the nearest Lnuruncv~to the First
Presbyterian Church; that the representatives stated at the
hearing before Council that the relations between the Appellant
and the Church had been always the nost cordial, but that since
the property of the Awpcllﬂni adjoinced the Church Dropertv, the
Church felt obliged to rogister an objection, principally be-
caus¢ the Church is unalterably oppogwd to the ligquor husiness;
that the said objection, hovev«f, is general in naturc, and
there is no complaint against the qualifications of the Appel-
lant nor the past conduct of her establishnent.”

While a municipality may properly adopt a policy not
to issue licenses for premises too clese to churches or schools
even though beyond two hundred feet, therce is no testimony in
the instant case that raspondent has cver considered or adopted
such & policy. 1In the absence thereof, a general objection to
the issuance of 2 licensce to an applicant who 1s worthy and well
gqualified both as to person and place cannnt 2fford 2 reasonable
baszis for denying the application.

The zction of respondent is reversed, hut os 90% of
the fee deposited by appelilant has been roturned to her, this
reversal is uoon the express condition that the proper prorated
portion of the license fce payable toe respondent be palid by

appellant prior to the issuance of thL iicensc.

D, BWDmhILh BURRETT,

Dated: June 12, 1935 ‘ Conllleoner
APPELLATE DECTSIONS - GEIGER VS. READINGTON
FRANK W. GEIGER, )
- Appellant,
~VS— '

» ON APPEAL -
TOWNSHIP COMiITTEE OF CONCLUBIONS
READINGTON TOWNSHIP (HUNTER-

DON COUNTY),

RN p—

Respondent.

- e mm e me e e e nee ae e ew mm e e }

Braeclow & Tepper, 158Qs.s by Horman W. Brams, qu , Attorneys
for Apoe lant.,

Gebhardt & Gobhardt, Esqgs,, by Philip R. Gebhordt, qu,, Attor-
neys for ﬁawoun tent.

BY THE COMMISSIONER:

' This is an appeal fron the denizal of an application
for a plenary retail consumption license for premiscs known as
"Idle Rest", Readington Road, Readington.
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Respondent contends the application was properly
denied by virtue of its limitation of the number of licenses
to be issued to three and the isgsuance of the allotted number.
Although a linitation is subject to appeal it will not be upset
on appeal unless it clearly appears to be unreasonable either
in 1fs adoption or its applicotion to the appellant.. Hymen vs.
Branchburs, Bulletin 37, Iten 18. '

The reasonableness of the Ldoption.ol the limitation
in quustlon was considered and upheld by the Coumissioner in
Rosania vs. Readington, Bulletin 55, Iten 3. No facts were dis-
¢losed at the hearing of the insta nt case te alter the conclu-
sion stated chureinu ~ :

A{pollant contends, however, that the a§plicatiun‘of

the limitation to hinm was wnreasonable because (1) the three
present licensees ware inproperly preferred over him, and
his »nrenises constitute an hotel.

The thres present licensecs were licensed for the
period expiring Junk 30, 1934 vwhereas appellant was not. Ap-
pellant!s clain of LSCf7P3nuti(ﬂ, nowever, is not based upon
tne preference accovﬂgd to thoese three licensecs for the current
pericd but goes back to the period expiring Junc 30, 1934 when

pge*laﬂt' application was first deni.ed b3 rﬁvucp:crt. Appel-
lant appcaled this denial to the Conmissioner but the action of
the respugaenL was sustained on the ground that its deteruina-
tion that appellant was personally unfit to receive a ligense at
all was reasonable. Geigzer vs. Readington, Bulletin 37, Iten 4
Appellant cannot ass ert Th refore, at this time that his ori-
ginal ecxclusion was inpropar.

Apnellant clains that his prenises constitute an hotel
and that thereforce the denial of his anplication pursuant to the
Munlcjowl linitation was unreasonable, inveoking the principle

just adjudicated in Maurer v. SusDLK, Bulletin 79, Itern L0. The
ques t])n, therefore, ariscs - does appellant's premlses consti--

tute an hotel?®

In Apgar vs. léwksbury Townshin, Bulletin 66, Itex 2,
it was neld on the facts that the premiscs there under question
dic not zZeasure up to the usual concept of an hotel. I there
seids

#In these appeals, there are no "“élc words to be
conjured. The mere invocation of the term 'hotel! by an
appellant. is no more dispositive than the mere assertion
by a regpondent that a lLicense would be Tsocla 11y undesir-
ablet., Everything depends on the facts.n

“In the instant case the record shows that the premises

sought to be licensed are loca teﬁ on a dirt back road away from
the principal highways; that the road 1s dangerous of passage on

~a rainy day, that bill pos x”S pu+ up by the appellant designate
the prenises as "Geiger!s Bee G’ﬂoon" that although he accon-

- nodates transiento and uﬂsk—bnu gues tgy he admitted upon the
prior appeal (Bulletin 37, Itenm 4) that very few people ever stay
there, and because of hiu fact he had conducted o speakeasy
*here durlnw Proaflltlon days.

I find that appellant's preamises, so far frouw being an
inn of the better class which could fairly be dignified by the
term "hotel?, partakes of the nature of a speakeasy roadhouse,

The action ol respondent is affirned.

_ D. FREDERICK BURNnT¢9
Dated: June 1£, 1935 Comaissioner
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12, PRINTING OF NOTICE OF INTENTION - LEGAL NEWSPAPERS - PUBLICATION
AND CIRCULATION

May 29, 1935
Dear Commissioner:

The enclosed copy of letter received this morning from the
Daily Courier is self-explanatory. However, to familiarize
you with the true facts, we cutline briefly as follows:

Immediately after the organization of this Board as of December
5th, 1933 rules and regulations under which we were to operate
were set up under the guidance of our City CounSO¢, Judge Walter
C. Ellis. Both publications, the East Orinbe Record and the
Daily Courier were considered for the publication of the "No-
tices of Intention", the former being a weekly paper and the
latter o daily paper. However, the Exst Orange Record appeared
to us to nmeasure up to the precise reguirements of Section 22
of thc Beverage Act for the reason that it (East Orange Rooord)
eonfines its activities SO¢QLJ to East Orange and 1s printed,
published and circulated in East Orange, while the Daily Cour-
ier is puOLishcd and printed in the City of Orange with no of-
fice in East Orange, Though olroulatcd in the five municipali-
ties name¢y, Orange, Bast Orange, West Orange, South Orange and
Maplewood. ‘

In vicw of the diversion of opinion as to the strict interpreta-
tion of Section 28 of the Boverage Act as applies to this matter
between the Daily Courier and this Board, we respcetfully refer
the matter to you for your opinion.

Very truly yours,
MUNICIPAL BOARD OF ALCOHOLIC BEVERAGE CONTROL,
Jacob L., Bock, Secretary

May 28, 1935
Mr. Jacob L. Bock, Secretary,
Municipal Alconoilc Beverage Control Board,
Fast Orange, N. J.

Dear Sirs

We understand that your Board has not officially designatec
the Daily Couricr of the Oranges and Muplewood as an official
medium for the puklication of the notices of intention to apply
for liguor licenses.

Evidently this is an oversight on your part for the fol-
lowing reusons:

FIRST: The Daily Ccurier has published consecutively ecach
evening except Sundays and holidays since November 1926 and
therefore is considered by the State of New Jersey as an official
medium qualified to publish legal notices.

SECOND: On January l, 1935 the Council of East Orange
designated the Daily Courier as an official medium for the publi-
cation of legal notices.

THIED: The Dailly Couricr is printed in the English
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language and according to Bulletin #35, Section #2 the address
of the physical process of printing is not a determining factor.

FOURTH: ©Since 1926 the Daily Courier has been published
for "The Oranges and Maplewood"--a common term commonly used and
known to describe & combination of the following nunicipalities—-
Fast Orenge, Orange, West Orange, South Orange, and .
Maplewood. The Courier in 1926 was organized by the Chamber of
Commerce for the express purpose of giving to the Oranges and
Maplewood as a unit a local daily newspaper edited 2nd published
and circulated exclusively for the combined Oranges and Maple-
wood. The Courier has never been published or edited or circu-
lated for any specific one of the Oranges or Maplewood. It is
the only doily newspaper of the Oranges and Maplewood Jjust like
the Chomber of Commerce and Civics of the Oranges and Maplewood,
the Welfare Association of the Oranges and Maplewood, the Y;M.C.
A. of the Oranges ond Maplewood and other similar organizations
for the combined runicipalities.

The fact that the Couricr is for practical purposes
printed at one location, that its news happens to be finally
assembled at one location and that location happens to be at a
centrally located point which is 17 North Essex Avenue, Orange,
this function performed in one location rather than split up into
five identical processes in five different locations as a matter
of efficiency and economy does not necessarily limit the publica-
tion to the individual municipality of Orange.

FIVE: The Daily Couricr has continually been circulated
to paid subscribers in 2ll of the four Oranges and Mzplewood
comnonly known as the Oranges and Maplewood.

Therefore for the above reasons there 1s no question but
what the Courier qua]ifiec as 2n official medium for the publica-
tion of legal notices in the Oranges ond Maplewood of which East-
Orange is a part. Consequently we respectfully czll your atten-
tion to our qualifications in order that you may officially recog-
nize us as the official medium for the publication of your noti-
ces of intention to apply for liguor licenses.

Will you please recad this letter of request which is
rccpectfully submitted to the Board of Alcoholic BUVCTq&O Control
when it meets on Tuesday, Juns 4th,

yours truly,

THE DAILY COURIER

John D, Hogue, Jr.
JDH: EMM Publisher

June 4, 1935

Municipal Board of Alcoholic Beverage Control,
East Orange, N. J.

Gentlemen:
I have your letter of May 29th and enclosure.

In Bulletin #35, Item #2 and Bulletin #67, Items #15 and
#16, the Commissioner set forth in detail the qualifications re-
qulrod by newspapcrs for the publication of notices of intention.
You will note therefrom that where o newspaper is published and
circulated within a municipality, it is not disqualified solely
because it is printed elsewhere. The courts have generally de-
fined the word "published" to mean the place where the paper was
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first issued to the public.

Where inguiry is wmede zs to whether a particular news-
paper is qualified to publish a notice of intention te apply for
a retail license in a particular municipality, it is the duty OL
the municipal igsuing authority to decide the wmatter on the basi
of the prjpcinlas set forth in the Commissioncr's rulings and beur—
ing in mind that the legislature contecmplated that notices of in-
tention shall bhe publlshod in such wuanner that they will be likely
to reach persons interested in and affected by the respective ap-
plications for licenscs. The municipal isgsuing authority is best
situated and equipped to make such determination, in the first in-
stance, after reviewlng all of the pertinent facts.

Consequently, the Commissioncr has consistently declined
to express any opinion as to whether any particular newspaper 1s
gualified to publish notice of intention to apply for a municipal
license, except where such issue arises in the coursc of an ap-
peal properly tcken under -the Control Act.

Very truly yours,

D. FREDERICK BUKNET
Coumissioner

By Nathuen L. Jacobs,

Chief Deputy Cormissioner

NLJ: QK and Counsel
13. : APPELLATE DECISIONS - LEGGETT VS. MANASQUAN
EDWARD W. LEGGETT,
Appeliant,
-VS- -
MAYOR AND COUHCIL OF THE BOROUGH ON APPEAL
OF MANASQUAN (MCNMOUTH COUNTY), CONCLUSIONS
Respondent '

Vincent P. Keuper, Esq., Attorney for Appellant.
Halsted H. Wainwright, Esq., Attorney for Respondent.

BY THE COMMISSIONER:

This is an appeal froix the denial of an application for a
plenary retail consumption license for premises located at #21
First Avenue, in the Borough of Manasguan.

The application was deniled on the basis of respondent!'s
policy considered and held valid in Dann v. Manasguan, Bulletin 37,
Item 12.

The premises involved in the Dann case were in the same
vicinity as appellaont's premises.

The application in Minier v. Manasquan (unreported) for
premises located next door to appellantls premises, to wit: #215
First Avenue, Manasquan, was denied for the same reason s in the
Dann case and this denial was likewisce sustained on appeal.

It thus appears that respondent has uplforﬂ]y applied its
policy prohiblting the issuance of licenses for premises located
close to the boardwalk. TIts reasonableness and propriety have al-
ready been decided. Dann v. Manasguan, supra

The action of roopondpnt is affirmed.

M Jerse Sigie LS Ky .
e y . /?<ffp(2a1///</2:i%¢

Dated: June 17, 1935 \ Couu1381onor




