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This action was brought by the plaintiff to 
recover damages for an accident which happened 
at the Orange Station of the defendant company 
on February 3, 1914.

The plaintiff, Emma E. M. Gore, sixty-four 
years of age (page 26, line 19), residing at Mor­
ristown, New Jersey, intending to go to Orange, 
boarded the defendant’s tra in  at about five o ’clock 
in the afternoon (page 26, line 30). The plaintiff 
for a period of four or five years prior to the 
date of the accident, had frequently traveled 
from her home in Morristown to Orange and had 
there gotten off at the defendant’s station (page 
27, lines 22 to 38). The plaintiff on these occa­
sions always alighted at about the center of the 
Orange station (page 27, line 40), and always 
had the assistance of a brakeman with a foot 
stool in getting off at the defendant’s station 
(page 28, lines 18 to 22). A t the time of the 
accident in question plaintiff, while attempting 

get out of the defendant’s train , looked for 
hut could not see any conductor or brakeman to
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assist her in alighting (page 28, lines 38 to 40). 
The light was very dim, so dim that the plaintiff 
could not see the ground (page 29, lines 36 to 40). 
The defendant’s tra in  a t the time of the accident 
in question, instead of stopping at the place where 
it usually did, about the middle of the station 
platform, stopped where the street crosses the 
track and forced the plaintiff to alight from the 
tra in  into the roadway (page 30, lines 28 to 33). 
There was no platform  there, and that portion 
of the roadway on which the plaintiff was forced 
to alight was paved with rough Belgian blocks 
(page 30, lines 16 to 20), which were so uneven 
that the plaintiff stumbled thereon (page 37, lines 
32 to 33). The bottom step from which the plain­
tiff was forced to alight was of such a great 
height that the plaintiff upon reaching down with 
her left foot as fa r as she could, could not touch 
the ground (page 30, lines 2 to 12). The great 
height of the step caused the plaintiff to lose hei 
balance to a slight degree (page 36, lines 8 to 
11). The light was so dim as to prevent her 
from seeing the unevenness or roughness of the 
surface on which she had to alight, and the un­
evenness of the Belgian block prevented her from 
recovering her balance (page 37, lines 12 to 16) 
and caused her to stumble and fall (page 37, lines 
32 to 33).

Upon this state of facts the Court non-suited 
the plaintiff upon the ground tha t there was no 
proof that the place where the tra in  stopped to 
enable the plaintiff to alight was an unsafe place 
to alight. From  this result the plaintiff now 
appeals.
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THE COURT IM PROPERLY NON SU ITED  
THE PL A IN TIFF.

The evidence shows (1) that the step from 
which the plaintiff was forced to alight was un­
reasonably and unusually high, (2) tha t the plain­
tiff looked for one of the agents of the defend­
ant to assist her in alighting, but that there was 
no one there to offer any assistance, (3)* that 
there was no platform  upon which the plaintiff 
could alight, but that she was forced to alight 
upon the roadway crossing the railroad track, (4) 
that the said roadway at that particular point 
was paved with rough uneven Belgium block, 
which caused her to stumble and fall, (5) that 
there was not sufficient light to enable her to 
see the unsafe condition of the ground.

The testimony covering each of these items is 
given below under the corresponding figure:

1. Page 30, 1. 2:
Q When you attempted to get off, tell 

me how you did that?
A I  took hold of the rail with my right 

hand as I  stood on the lower step and reached 
down with my left hand as fa r as I  could, and 
then let go with my hand and with my foot, 
but the ground was not there.

Q How much was it below your foot?
A Well, I  don’t know; it seemed to me 

it was a long distance and I  lost my bal­
ance.

2. Page 28, 1. 36:
Q And did you attem pt to get out?
A Yes.
Q Did you notice any conductor or brake- 

man?
A I  didn’t  see them ; I  looked for them.
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Page 35, 1. 30:
“ As I  stood at the  edge of the steps I  

looked for either the conductor or the brake- 
man; neither were there . ’9

3. Page 30, 1. 28:
Q Can you tell me where this place that 

you alighted was—was tha t where you pre- 
* viously alighted or was it in the roadway?

A I t  was in the roadway; it was where 
the street crosses the track.

Q W here the street crosses the track?
A Yes.

4. Page 30, 1. 14:
Q W hat did you strike—can you tell me 

that?
A Belgium block.
Q W hat was their condition? Of course 

you did not see them; as your foot struck, 
what did you feel about the Belgium block? 
W ere they rough or smooth?

A They were rough.
Line 34:

Q ' You now know whether at that time 
there were Belgium blocks in the roadway?

A Confident about that.
Page 37, 1. 14:

Q That was the only reason why you 
fell, was it?

A Why surely. The ground was so un­
even that I  think tha t had to do with not 
being able to get my balance.

Q The ground was uneven there?
A W here I  a ligh ted ; on the Belgium  

block.

Line 32:
Q How was it uneven, did you slip on the 

ground?
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A  Not, blit I  stumbled. , " C"" '
Q Stumbled?
A Yes.

5. Page 29, 1. 38:
Q The light was dim there?
A Very dim.
Q That is, the place where you could see, 

the light was dim up there?
A Very dim.
Q Did you see the ground?
A I  did not.

Page 30, 1. 1:
Q Why didn’t you ?
A Not light enough.

Page 40, 1. 16:
Q You said tha t when you could not find 

a conductor or brakeman, you thought awhile. 
What was it that you thought about?

A I  did, as I  didn’t have a light and the 
distance was so great to the ground, I  won­
dered—that is, I  thought the other people 
had gotten off, and I  could.

The duty of the defendant, a common carrier, 
to the plaintiff is laid down in case of Delaware, 
Dackaivanna & W estern Railroad Company v. 
Dailey, 37 N. J . L., p. 526:

^an Sickle, J., on p. 529 says:
“ It is also alleged that there was error 

in the charge to the court as to the degree of 
care the defendant was required to exercise 
as a carrier of passengers. The ju ry  were 
instructed * that the company is bound to 
carry passengers safely so fa r as the utmost 
care and skill of the most prudent men, prac­
tically obtainable, can secure it under the 
particular circumstances. ’
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“ The rule tha t carriers of passengers are 
bound to exercise the highest degree of care 
and diligence tha t a reasonable man would 
use, and that they are responsible for the 
slightest negligence has been very generally 
adopted in this country and is the law of 
this S tate .’’

In  the case of Falk v. N. Y. S. & W. R. R. Co., 
reported 56 N. J . L., p. 380, Lippincott, J ., on 
page 382 says:

“ I t  is the duty of a railroad company tc 
provide the passengers with a reasonably safe 
and convenient place of ingress and egress 
from its cars and carriages, and the railroad 
company is liable for accidents happening by 
reason of a neglect of such duties to its pas­
sengers in descending from a car when at 
rest at a station, if the circumstances are 
such as to induce the passenger to believe 
that he had reached his point of destination, 
and that it was safe for him to get out.”

Citing Central Railroad Co. v. Van Horn, 9 
Vroom 133.

D. L. db W. R. R. Co. v. Trautwein, 23 Vroom 
169.

In Dotson v. Erie Railroad Co., 68 N. J. L., 
679, the Court, on page 684, says:

“ I t  is undoubtedly a settled rule that, a 
railroad company is under a duty to exercise 
ordinary and reasonable care to so construct 
and maintain station buildings, platforms and 
approaches that they shall be safe for use 
by passengers * * # *. I t  is manifest that 
this duty requires the railroad company to 
construct its platform s sufficiently near to 
the rail that it will afford to passengers, in­
cluding the aged and the infirm, a safe exit 
to and from the tra in .”
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In  the cas e n f Hansen v, The North Jersey  
Street Railway Company, 64 N. J . L., 686, Adams,
J., in reference to the duty of a common carrier, 
on page 695, says::

“ A common carrier is  bound to take a high 
degree of care of its passengers. This gen­
eral duty includes a specific responsibility 
as to the entrances and exits provided for 
its vehicles * * * *. The common carrier 
is negligent if it fails to take a high degree 
of care to protect its passengers from every 
danger that the exercise of reasonable fore­
sight would anticipate. ’ ’

See Metier v. D. L. & W. R. R. Co., 77 N. J. 
L. 97.

Justice Trenchard in the case of Rivers v. Penn­
sylvania Railroad Co., 83 N. J . L., 513, on page 
515, says:

“ Generally speaking, the legal duty of the 
defendant is well settled. A common carrier 
of passengers must use a high degree of care 
to protect them from danger th a t foresight 
could anticipate.”

There can be no doubt but that the defendant 
owed a high degree of care to the plaintiff, and 
the real question involved is whether or not the 
defendant has fulfilled its duty to provide a rea­
sonable safe place at this point for the plaintiff 
to alight, and whether or not it  has exercised 
that degree of care which it is required to exer­
cise. Whether or not the place at which this 
plaintiff was forced to alight Was a reasonably 
safe place and whether or not the defendant had 
exercised proper care in other respects are ques* 
ions of fact, concerning which there was suffi­

cient testimony to cause them to be submitted to 
he jury fo r its determination.' .......  l *
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W ithout considering the combination of causes 
complained of and the bearing that one con­
tributing cause may have upon another, let us 
take up each of the causes separately.

Firstly, there is the step which was constructed 
too high to permit the plaintiff with safety to 
use it. The same question as to the height of 
the step was fully considered in-the case of Tra- 
fhagen  v. Erie R. R. Co., 73 N. J . L. 759, but the 
decision there was based on the fact that the 
Court found that there was no proof that the 
height of the step was unusual. Justice Swayze 
on page 761 says:

“ We do not mean to say tha t a railroad 
company can construct the steps of its cars 
as it pleases. I t  must, of course, afford rea­
sonable means for alighting and must use 
careful judgment in the method of construc­
tion it adopts.”

In  the case at bar the step was of a great and 
unusual height. I t  is quite true that there is 
no evidence of its actual height in feet or inches, 
but there is evidence that the plaintiff standing 
upon the bottom step and holding on to the rail 
reached as fa r down as she could with her foot 
without striking the ground, which together with 
the evidence that “ it was a long distance” is 
surely sufficient to prove that it was of an unusual 
height. The defendant’s counsel on cross exami­
nation, had he desired, could have extracted more 
definite information as to the actual distance, 
had he intended to prove that it was not an un­
usual height. I t  must be remembered in this 
connection that the plaintiff was not given the 
opportunity of alighting upon a platform, that 
the exit of the coach in which she was riding was 
stopped upon the roadway or street running 

-across the defendant’s tracks, which fact in it-
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self shows; that: the* distance' fron t th e  ground. to> 
the step' at this point would, be much g rea te r th an  
the distance frcra the surface of a platform  which 
had been erected for the purpose of aiding pas* 
sengers in alighting from the defendant’s train.

The same question of distance and height of a 
step has been considered in numerous cases in 
other jurisdictions where i t  has generally been 
held that the question was one of fact for the 
jury.

In the case of Chisholm v. A nn Arbor R. Co., 
Supreme Court of Michigan, reported in 153 
North W estern 818, the Court says:

“ And it is claimed tha t the distance was 
great from the step to the ground and that 
is for you to consider, whether that was a 
proper distance to require a passenger to 
step down.”

See also Central of Georgia Rwy. Co. v. Brown, 
Supreme Court of Georgia, 74 South Eastern 83y;

N. Y ., N. H., & H. R. R. v. Lincoln, Circuit 
Court of Appeals, 223 Fed. 893;

Trusdell v. Erie R. R .,'N . Y., Appellate Divis­
ion, 99 New York Supplement 942.

Secondly, without considering the heighth of 
the step from which the plaintiff was forced to 
alight, did the defendant stop its tra in  at a 
place which was reasonably safe? The evidence 
shows that there was no platform  where the plain­
tiff alighted, and tha t it was where a street crossed 
the track. In  other words, the plaintiff was 
forced to alight in a roadway, which at tha t p a r­
ticular point was paved with rough and uneven 
Belgium blocks. The uneveness and the roughness 
of this paving is one of the principal contributing 
causes of this accident. I t  was this unsafe and 
dangerous condition of the ground upon which the
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plaintiff was forced to alight which caused her to 
stumble and prevented her from regaining her 
balance, which was the direct cause of her fall­
ing.

Page 39, 1. 11:
Q And then why did you fall?
A Because I  could not get my balance.
Q That was the only reason you fell, was 

it?
A Why surely, the ground was so uneven 

that I  think that had to do with my not being- 
able to- get my balance.

The negligence of the defendant in forcing the 
plaintiff to alight upon such a treacherous sur­
face and substance as this is sufficient in itself 
to have had submitted to the jury  the question as 
to whether or not the defendant had exercisel 
the high degree of care to which our courts hold 
common carriers.

I t  is practically the same situation as that m 
the case of Metier v. D. L. & W. R. R. Co., 77 
N. J. L. 97, in which case instead of having a 
rough and uneven Belgium block there was a 
rounded piece of iron which caused the injury. 
Judge Trenchard on page 98 says:

“ The declaration alleges, as we have seen, 
tha t the defendant so negligently managed 
the operation of its railroad and so failed 
in the exercise of reasonable precaution that 
the plaintiff in a careful egress stepped upon 
a piece of loose rounded iron, carelessly and 
negligently concealed upon the platform  of the 
car, whereby he was thrown and injured.”

“ This, we think, states the facts of a breach 
of the defendant’s duty to use a high degree 
of care to keep its platform  provided for the 
egress of passengers safe for such purpose.”
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Thirdly. W as the defendant negligent in failing 
to furnish proper light to enable the plaintiff to 
see, so tha t she could safely alight. The Court 
in its non-suit disposes of this question by saying 
on page 47 of the State of Case:

“ Now, with respect to the question of 
light of this station, it seems to me tha t I  
do not need to say anything more than to 
refer to the case of Traphagen v. The Erie 
Railroad Company, which is found reported 
in 44 Vroom * * *.”

Continued on page 48:
“ And with respect to the m atter of light, 

there is no obligation whatever cast upon the 
railroad company to furnish light where they 
have not made the place extra hazardous or 
anything of that so rt.”

It is extremely difficult to spell any such ruling 
out of the Traphagen case, as the question is 
not at all involved therein. The accident there 
complained of having happened shortly after 12 
o’clock on a “ very clear beautiful day.”

After considering the high degree of care to 
which the common carrier is held the proposition 
that it is obliged to furnish sufficient light to 
make a place reasonably safe for the use of its 
passengers in alighting from its tra in  is apparent 
without argument.

The question was raised in the case of Kingsley 
v- D. L. & W. R. R. Co., reported in 81 N. J . 
536 where the Court indicates most clearly and 
strongly that a duty rested upon the defendant 
to provide proper lights and tha t an action would 
lie for their failure to maintain sufficient light if 
that were the cause of the in jury complained of.

The obligation to have the station properly 
lighted comes within the degree of care placed 
upon the defendant and all common carriers.
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Leggett y. Atlantic Coast L ine R. Co., Supreme 
CouYt' North Carolina^ 84 S. E. 357.

The' plaintiffs intestate was in  a station to 
take- a train. The only' light on platform  was 
from the ticket office. P lain tiff’s intestate fell 
from the platform  and was badly injured. The 
Court held th a t it was well understood that the 
common carriers are held to a high degree of 
care in providing at their stations places and 
Conditions by which passengers may board and 
alight with safety, and tha t the obligation to have 
the premises properly lighted came within that 
principle.

In  the case of Grimes v. Pennsylvania Co., 36 
Fed. 72, Judge Weeker says:

“ I t  is the duty of the defendant to place 
and keep upon its platform  in the night time 
suitable and proper lights to protect and 
make it safe for passengers who may desire 
to go upon the trains or get off trains at the 
time of arrivals and departures of trains so 
advertised to stop or which were accustomed 
to stop at the station."55

In  the case of Chisholm v. Ann Arbor R. Co., 
Supreme Court of Michigan, 153 North Western, 
818, the Court says:

“ Now if it was entirely dark there or if 
it was so dark that the plaintiff could not 
see where to step and the tra in  stopped there 
for her to get out and she missed her way 
by reason of not being able to see, when she 
thought it was safe for her to step dowr 
that might amount to such negligence upon 
the part of the defendant as would justify 
recovery if you find it to be such.55
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In the case of W hitman  v. Chicago Great 
Western R. R. Co., Supreme Court of Iowa, 153 
North W estern 1023, J. Gaynor say s:

“ The company then owed a duty to the 
plaintiff to keep the premises in a reasonably 
safe condition for her use during the time 
she remained there under those circumstances, 
and if reasonable care required the use of 
lights to tha t end it was the duty of the 
company to furnish the lights even "though 
not requested by her.”

Texas Central R. Co., et al. v. Claybrook, et ux., 
Texas, 178 South W estern 580.

Louisville, Henderson & St. Louis Ry. Co. v. 
Davis, Court of Appeals of Kentucky, 162 South 
Western, 1124.

Teale, et ux  v. Southern Pacific Co., 129 Pac 
949. *

Show v. Green Bay & W. R. R. Co., Supreme 
Court Wisconsin, 123 North W estern, 138.

Pittsburgh & Lake Erie R. Co. v. Wiegel, Cir­
cuit Court of Appeals, 191 Fed. 577.

Texas & P. Ry. Co. v. Lee, Court of Circuit Ap­
peals of Texas, 151 South W estern 35.

Duell v. Chicago & Northwestern R y  Co 92 N 
W., 269.

EUis v. Chicago, Milwaukee & St. Paul Ry. Co 
98 N. W. 942.

There can be no question but that the evi­
dence shows that the lights were very dim and 
were not sufficient to enable the plaintiff to see 
the dangerous and treacherous surface upon which 
she had to alight, and that unexpectedly com­
ing into contact with such a condition is one of 
the contributing causes to the accident.
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I t  is  -respectfully contended tha t the negligence 
of the defendant in maintaining the step at the 
height which i t  did was sufficient in itself, with­
out considering i t  in combination with the other 
negligence of the defendant, or merely as one of 
the contributing causes, to establish a prima 
facie case of negligence against the defendant; 
and likewise the evidence as to the treacherous 
and dangerous place where the plaintiff was forced 
to alight upon the rough and uneven cobble stones, 
separately and by itself presented a case against 
the defendant which should have been submitted 
to the ju ry ; and likewise the evidence as to the 
defendant’s negligence in not maintaining suffici­
ent light raised a question of fact as to the neg­
ligence of the defendant which should have been 
passed upon by the jury.

The elements of negligence of course should ■ 
not be considered singly and separately but in 
combination, and as a whole, to determine the 
responsibility of the defendant. Each of the ele­
ments complained of, as a m atter of fact, was a 
contributing cause of the accident. The height of 
the step which caused the plaintiff to lose her 
balance and pitch was the starting contributing 
cause. I f  the ground upon which the plaintiff had 
to alight had been smooth and even, as it should 
have been, the accident would not have occurred 
for the plaintiff says that the roughness and un­
evenness of this Belgum block prevented her from  
regaining her balance. So that the second con­
tributing cause was the treacherous substance upon 
which the plaintiff was forced to alight. The 
lack of sufficient light which the defendant was 
under obligation to supply is obviously a con­
tributing cause. Had there been proper light the 
plaintiff could have seen the dangerous condition 
of the surface upon which she had to alight and
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thereby have avoided the accident. The plaintiff, 
as a m atter of law, had a right to presume and 
rely upon the fact that the defendant had stopped 
its train  a t a safe place and being unable to de­
termine otherwise by reason of the lack of light, 
was justified in doing exactly as she did do.

There can be no argument made in this case 
that the plaintiff should have been non-suited be­
cause the evidence showed that others had 
alighted with safety at the place of the accident. 
It is definitely settled in this State that a common 
carrier owes a debt to “ construct its platform s 
sufficiently near to the rails so as to afford to 
passengers, including the aged and infirm, a safe 
exit to and from the tra in s .”  Dotson v. Erie R .
R. Co., 68 N. J . L., 679 at 684.

Central R. R. Co. ads Van Horn, 38 N. J. L., 9 
Vroom, 133.

A young, agile man or woman might be able 
with safety to make a step and a safe landing 
where an aged or infirm person would be under 
grave risk through a like effort.

It should also be observed that this defendant 
company has no standarization as to the heighth 
of its car steps. “ Some cars have three, some 
four steps, and some five.”  This was admitted 
(page 22, line 20). I t  should also be observed tha t 
the defendant has apparently recognized the im­
propriety of dumping* passengers from steps of 
any heighth regardless of conditions of light or 
darkness down on Belgium paved highways, and 
the evidence shows that at this time this defend­
ant at each of its stations from Hoboken to Grove 
street and from Mountain Station through to 
Morris Plains has changed its entire plan of sta­
tions and placed platform s on both sides of the 
track with the apparent intent and aim of pro-
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viding p a ssen g ersn o w  with a  safe place for 
alighting. ■ ”

I t  is the view of the tria l court tha t no liability 
existed because of the height of the step from the 
ground, that no liability existed because of failure 
to provide light, that ho liability existed for failure 
to assist the passenger in alighting, and that con­
sequently there could be no liability for any com­
bination or union of these causes. One of three 
strands of rope may be insufficient to sustain a 
substantial weight while the three combined might 
well provide sufficient strength. Negligence would 
seem to be an inference in every case from all of 
the facts, and it would seem to be a dangerous 
as well as an unwarranted doctrine to separate 
an accident into its separate and component parts 
and by eliminating each part as insufficient to 
sustain liability, thereby aver that no liability 
could exist.

The bald question presented in this case then is 
th is: “ May a common carrier accept as a pas­
senger for hire an elderly woman, stop its train 
at six o ’clock on a w inter’s night over a public 
highway paved with rough Belgium block, provide 
no assistance to her in alighting, provide insuffici­
ent light for her to even see the distance of the 
ground below the step, and then insist that no 
question even of negligence is presented for con­
sideration by a ju ry ?”

I t  may be urged that the evidence here is at 
places in conflict and that the evidence in certain 
respects is not much corroborated, but if the plain­
tiff has made out a case she is entitled to have it 
submitted to a jury, and we respectfully contend 
tha t the evidence here is sufficient.

The subject seems to be stated with much terse­
ness in a dissenting opinion of Justice Garrison
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in Kingsley vs. D., L. & W. R. R . Co., 81 N. J . L., 
536 at 545: *4 I t  is wholely a question of care in 
the operation of a railroad.”

Under the settled law, this plaintiff had a right 
to assume that the defendant had provided her 
with a safe place to alight. She was unable to see 
the distance of the ground from the step, and she 
had a right to assume that it was a safe and reas­
onable distance. The defendant knew or in the 
exercise of a reasonable care, should have known 
the condition of the Belgium block in the highway, 
which it provided as a place for the plaintiff to 
alight. I t  could have avoided the accident by hav­
ing provided a platform, by having stopped its 
train to the west of the highroad, by providing a 
box to be placed on .the ground to compensate for 
the heighth of the step, by providing a conductor 
or brakeman to assist the plaintiff down the un­
usual heighth. Having done none of these things, 
it would hardly seem to be in a just position to 
claim immunity.

It is respectfully insisted tha t the judgment of 
non-suit be reversed and a new trial granted.

Respectfully submitted,

LUM, TAMBLYN & COLYER,
Attorneys.

Ralph E . L u m ,
Elmer K ing ,

Of Counsel.
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Statem en t.

In  view of the fact tha t the respondent cannot 
agree with the statement of the appellant as to 
how the accident to the appellant Emma E. M. 
Gore happened, even though the appellant’s state­
ment appears to be a reduction of the testimony in 
narrative form, we respectfully call the Court’s at­
tention to our view as to how this accident hap­
pened by setting forth a t length, although it is 
very brief, the testimony given by the appellant 
Emma E. M. Gore in response to questions pro­
pounded to her by the Trial Court:

“Q. When you say that you pitched, do 
you mean you pitched before you touched the 
ground a t all? A. I lost my balance before 
I touched the ground a t all.

“Q. Before you touched the ground a t all 
you lost your balance? Before I touched the 
ground a t all I  lost my balance.

“Q. And by pitching, you mean you fell? 
Is tha t it? A. I  did not pitch then; I twist-

10

20

30

40
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ed, as I say; I had this right foot coming 
over the left foot.

“Q. Well, your left followed your right 
after coming over the left? A. Yes, and it 
twisted me around; I tried to catch myself, 
and pitched; I don’t know whether I went 
one or two steps, then fell.

“Q. What do you mean, that you pitched 
one or two steps? A. Why, I just—as one 
does when walking off a stoop, and did not 
know that there was a stoop there; you pitch 

10 and usually gain your equilibrium; but as my 
foot was so far apart when I let go, I could 
not gain my equilibrium, as I tried to, and 
in so doing, pitched and down I went.

“Qf. When you pitched, you let go before 
you touched the ground at all? A. I let go 
before I touched the ground, because the 
ground was not there.

“Q. But you did let go before you felt the 
ground? A. Yes.

“Q. And you were then pitching? A. Yes. 
20 “Q. In what posture was you while you

were pitching? A. I have difficulty of telling 
you that, I am sure.

“Q. As near as you can; just as near as 
you can give it to us? A. I was trying to 
get my balance, and I had my arms out; I 
failed to get my balance, and I went down.

“Q. So that you went along the ground 
how many steps before you fell eventually? 
A. Why, I would not say. I went out more 
than two steps.

“Q. But you did go two steps? A. I think 
so I went two steps, as nearly as I can tell.

“Q. And then why did you fall? A. Be­
cause I could not get my balance.

“Q. That was the only reason why you fell, 
was it? A. Why, surely. The ground was 
so uneven that I think that had to do with 
my not being able to get my balance.

“Q. The ground was uneven where? A. 
Where I alighted; on the Belgian block.

“Q. You did not fall where you alighted? 
A. I did not fall where I alighted; I tried to 
save myself.

40 “Q. Yes, and you took a couple of steps?
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A. Yes, but it  was on the Belgian blocks I 
took the' steps.

“Q'. And then, after you had taken a couple 
of steps, you fell? A. Yes.

“Q. Because you were unable to get your 
balance? A. Yes.

“Q. W hat did the ground have to do with 
that? Ju st tell us what happened to your 
feet while you were taking the steps? A. 
The unevenness of the ground.

“Q. How was it uneven? Did you slip on 
the ground? A. No, but I  stumbled.

“Q. Stumbled? A. Yes.
“You mean tha t you struck your foot 

against some obstruction? A. I might have.
“Q. You must have; did you? A. I could 

not swear to that. I don’t  know what I did. 
I tried to save myself, and tha t is all I do 
know about that part.

“Q. Well, now, you want to get it  accurate­
ly what the unevenness had to do with your 
fall. That is what I want to find out. Did 
you strike your foot against any obstruction? 
A. I don’t  know.

“Q. You do not know. Did your feet slip 
down on any unevenness? A. I think it did, 
as near as I remember; but I don’t  know.

“Q. Well, do you remember whether it did 
or not? A. I don’t  know.

“Q. You don’t  know? Very well.
(p. 36, 11. 8-41; p. 37, p. 38, 11. M 3 ).

“Q. Why do you say Belgian block—it was 
so dark that you could not see them? A. Be­
cause I went there afterwards and saw what 
it  was.

“Q. Oh, that is the only reason why you 
say Belgian block? A. No; I  know it was. 
My brother-in-law—

“Q. Why did you go afterwards to see 
what it  was, if you knew what it  was then? 
A. I did not know whether it  was cobble or 
Belgian, and I  asked my brother-in-law to 
go and see just what it  was tha t I then 
stumbled on.

“Q. Then you did not go afterwards, did 
you? Your brother-in-law went.

10

20

30

40



4

“Q. And then he told you tha t i t  was Bel­
gian block? A. No; I  have been there since.

“Q. When were yon there? A. I was there 
as soon as I was able to walk.

“Q. How long after the accident was that? 
A. Several months; but the blocks were there 
tha t had been there quite a while, for they 
were worn.

“Q. How did you know you went back 
there the next time, precisely where i t  was 
that you fell, when it was so dark when you, 

10 stepped down that you could not see them? 
A. I could not see the ground.

“Q. How did you know what place on the 
ground it was tha t you fell? I t  was so 
dark tha t you could not see? A. I saw 
some people on the sidewalk in front of me 
as I  stood on the platform.

“Q. On the sidewalk? A. On the side­
walk.
“Q. I understood you to say when you got 
out on the platform you looked for the brake- 
man or conductor? A. I  did.

80 “Q. Why? A. To help me off.
“Q. You thought it was unsafe to get off 

without assistance? A. No, it wasn’t that; 
but I was in the habit of having help.

“Q. Thought tha t you needed it? A. I 
wanted it.

“Q. You thought you needed it? A. Well, 
when I could not see, wouldn’t anybody want
it?  ,

“Q. You did want it because you coula
not see? A. I could not see the ground.

“Q. I  say, is tha t why you wanted it? A. 
Well, it was my habit; I always did.

“Q. Was that why you wanted it? A. Yes, 
tha t is why I wanted it.

“Q. You said that when you could not find 
a conductor or brakeman, you thought a 
while; what was it that you thought about? 
A. I  did, as I did not have a light, and the 
distance was so great to the ground, I  wond- 
ered—that is, I thought the other people had 
gotten off and I could.

“Q. Then you knew that the other people 
had gotten off in safety, didn’t  you? A. I40
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supposed they had. I did not see anyone 
lying around.

“Q. Well, there wasn’t any other accident?
A. None except mine.

“Q. And these men and women all got off 
there? A. I suppose so.

“Q. So far as you know about that? A. I 
don’t  know anything to the contrary; I don’t  
know. So far as I can say, they did. (P. 39; 
p. 40, lines 1-32.)

A perusal of this testimony shows, therefore, 10 
that there will necessarily have to be eliminated 
from the combination of circumstances or alleged 
negligent acts of the respondent set forth on page 
3 of their brief, the following specifications, to- 
wit:

1. That the step from which the plaintiff was 
forced to alight was unreasonably and unusually 
high.

2. That there was no platform upon which the 
plaintiff could alight, but that she was forced to 20 
alight upon the roadway crossing the railroad 
track.

3. That the roadway a t tha t particular point 
was paved with rough, uneven, Belgian block. 
which caused her to stumble and fall.

These features eliminated, the proposition upon 
which this Court is called upon, a t page 16 of the 
appellant’s brief, to answer, must be modified to a 
very great extent, if not entirely changed, ( Sec. p.
16 Appellant’s brief.) However, in view of the 30 
fact tha t the appellant’s counsel seem to feel 
aggrieved that the counsel for the respondent did 
not assist them in making their case (see p. 8, 
Appellant’s Brief, 2d paragraph) we will answer 
at length why we conceive there was no obligation 
upon us to do so, in view of the fact tha t we con­
tend that no liability was shown by the plaintiff’s 
case and tha t the trial judge did not e rr in non­
suiting the plaintiff.

40
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T H E  L A W .

P O IN T  I.

The situation presented in the instant case calls 
upon us to distinguish whether the defendant is 
to be judged for negligent operation rather than 
negligent construction.

That we are obliged to determine which phase 
10 of duty we are called upon to discuss is apparent, 

for the reason tha t in the former case a  higher 
degree of care is necessary and required of the 
carrier than in the latter case.

The fundamental distinction between matters 
of operation and matters of construction have 
been well brought out by the two leading cases 
in this Court. The case of Haver vs. Central 
Railroad Company, 62 N. J . L., 282, deals with the 
question of the degree of care a carrier owes to 

20 a person being carried; while the tra in  is in 
operation, and this Court there speaking through 
Justice Depue, says:

“The carrier is under obligation to use the 
utmost case and diligence in providing suit­
able and sufficient vehicles for the conveyance 
of its passengers; to carry the passenger 
therein to the end of his route ; to protect 
him against assault and other ill treatment 
by those employed by and under the carriers 
control while on the way; and to exercise 

30 the utmost vigilance and care in maintaining 
and guarding the passenger against violence 
from whatever source arising, which might 
reasonably be anticipated or naturally expect­
ed to occur in view of all the circumstances 
(p. 284).

The case of Dotson vs. Erie Railroad Company, 
68 N. J. L., deals with the duty of a carrier with 
respect to matters of construction and there this 
Court, speaking through Justice Hendrickson

40 says:
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“I t  is undoubtedly a settled rule tha t a 
railroad company is under a duty to exercise 
ordinary and reasonable care to so construct 
and maintain station buildings, platforms, 
and approaches that they shall be safe for 
use by passengers” (p. 684).

That this situation was one of construction 
purely and not of operation is made manifest 
by the case of Cullen v. W est Jersey & Seashore 
Railroad Company, 85 N. J. Law, p. 708, wherein 
Justice White speaking for this Court says:

“The declaration averred a duty of the de 
fendant to furnish a reasonably safe and fit 
place or platform for its passengers to alight 
from its train and a violation of tha t duty” 
(p. 709).

On the trial of the above case it appeared that 
the plaintiffs sought to amend their declaration 
to the extent of charging a negligent operation 
in stopping its train  a t a dangerous point when 
the car stops opposite a dangerous depression. 
But this Court there said that

“The real question involved was whether 
or not the defendant had fulfilled its duty to 
provide a reasonably safe place at this point 
for its passengers to alight upon and the 
amendment therefore was quite unnecessary 
and immaterial” (p 709).

The distinction between the degree of care for 
an operating movement as distinguished from the 
duty which a carrier owes to a passenger in the 
construction of its station platform is fundamen­
tal.

The appellants have endeavored to gauge the 
liability of the defendant, not by the quality of 
its conduct but by the results of tha t conduct, 
thereby covering indiscriminately injuries result­
ing to the plaintiff from causes preventable by 
the exercise of due care on the p a rt of the defend­
ant and injuries that might have happened not-
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withstanding the exercise by the defendant of the 
degree of care legally imposed upon it  as a car­
rier of passengers (Mason vs. Erie R.B. Co., 75
N. J . L., 524).

In  reply to the cases cited in the appellant’s 
brief, we feel tha t i t  is necessary to analyze a 
number of those cited because of the fact tha t the 
degrees of care owing to the plainiff would appear 
from the citation of authorities to be of a dual 

io nature, to-wit, in some instances the cases cited 
are referred to as holding tha t a  high degree of 
care was necessary and in others a reasonable 
degree of care. The particular facts in each case 
will show however tha t in no case has a carrier 
been held to the high degree of care unless the 
same can be designated or would be known as an 
operating situation. For instance in the case of
D. L. & W. R. R. Co. v. Dailey, 37 N. J . Law, 527, 
the situation was of one tra in  colliding with 

20 another tra in  on the same track.
In  the case of Hansen v. North Jersey Street 

Ry. Co., 64 N. J. Law, 686, referred to by the 
appellants for the proposition tha t a common car­
rier is bound to exercise a high degree of care to 
its passengers and tha t this general duty includes 
a specific responsibility “as to the entrances and 
exits provided for its vehicles”. The facts in that 
case show that it  was not a matter of construction 
a t all which concerned this court, but tha t the 

30 plaintiff was pushed from one of the car exits 
out of the car and upon the ground and that 
the carrier in tha t case failed to take a high de­
gree of care to “protect its passengers from every 
danger that the exercise of reasonable foresight 
would anticipate” (p. 696). \

The case of Mettler v. the D. L. & W. R. R • Co., 
77 N. J. Law, 97 was on a demurrer to the plain­
tiff’s declaration, it  appearing in the declaration 
that when the plaintiff stepped from the interior 

40 of the car to and upon the car platform thereof
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(p. 98) lie fell upon a piece of loose rounded iron, 
which caused his injuries. These facts themselves 
show that this case was a case of operation and 
not of construction.

The appellant’s citation of the case of Rivers 
v. P. R. R., 83 N. J . Law, 513, again makes ref­
erence to the fact that a high degree of care must 
be exercised 'by the carrier. An examination of 
the facts in that case as they appear in the opin­
ion of this 'Court shows tha t the accident to the 
plaintiff occurred while the train  was still ap­
proaching the station, a purely operating move­
ment upon the part of the carrier.

At page 6 of the appellant’s brief, reference is 
made to the case of Falk v. The N. Y. 8. & W. RR. 
Co., 56 N. J. Law, 380 for the purpose of showing 
the duty of a carrier as to the stoppage of its 
trains and furnishing reasonably safe and con­
venient places of ingress and egress from its cars 
and carriages. This case an examination shows 
was before the Supreme Court upon demurrer 
and what has been recently said by the Chancellor 
in the case of Keetotey v. D. L. & W. R. R. Coil 
87 N. J. Law, about the Falk case is particularly 
applicable to the case a t bar;

“I t  must be perfectly obvious that there is 
a wide difference between the sufficiency of 
averments in a declaration to indicate tha t a 
certain place is a station &c. and lack of 
proof as in this case tha t such a situation in 
fact existed. * * * The trial judge was
right in granting the non-suit because the 
question a t issue arose upon uncontroverted 
proofs and was therefore one for the Court 
and not for the jury” (p. 507).

Aside from the case of Falk vs. N. Y  8. & W.
R. R. Company, supra, which as we have noted 
was on demurrer to a declaration, and the case 
of Rivers vs. P. R. R., 83 N. J . Law, p. 513, we 
have been unable to find any case in New Jersey
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that deals directly with the question of lights 
aside from the case of Central R. R. of N. J. vs. 
Van Horne, 38 N. J. Law, 133, also cited by the 
appellants, p. 6 of their brief. This case it  appears 
was a%o a case of a demurrer to a declaration and. 
the furthest that the learned Chief Justice Beas­
ley went in that case upon the question of light 
was when he discussed the stoppage of the train  in 
the following language:

“The Court would not be warranted in say 
ing tha t it  is not negligence to give notice of 
the approach to a station and then stop the 
train  short of such station in the night time. 
Such a course would only tend to jeopard pass­
engers for i t  would induce them to believe 
that they had arrived a t the station designat­
ed and they would in the ordinary course go 
to the car platform. A t night this must be 
the inevitable result.”

We contend that under this case no rule of law 
can be spe!led th a t there is an absolute obligation 
upon a carrier to furnish lights a t its station. 
Each case we take it must be decided upon its 
own facts and it is only as Justice Min turn, speak­
ing for this Court in Kingsley vs. D. L. & W. R.
R., 81 N. J  Law at 537, points out, if the absence 
of light was the superinducing cause of a plain­
tiff’s accident, tha t a jury question is presented 
a t all upon the question of light.

80 Looking again a t the various acts for which the 
appellant seeks to hold the respondent liable, 
the first act appears to have been th a t the step 
from which the plaintiff was forced to alight was 
unreasonably and unusually high. We search 
in vain throughout the record of the entire case 
to find any evidence whatever as to the height 
of the bottom step of the car from which the 
appellant alighted to the ground. The best we 
can learn is tha t the step was a long distance. 
The situation presented by this kind of evidence40
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has been very aptly described in the case of Foley 
vs. B. & M. R. R., in 79 N. E., 765 where the 
Court said that :

“Mere expletive or declamatory words or 
phrases—unaccompanied by any evidence cap­
able of conveying to the ordinary mind some 
definite conception of a specific physical fact 
and depending generally upon the degree of 
nervous emotion, exuberance of dictation and 
volubilitv of imagination of the witness and 
not upon his capacity to reproduce by lan­
guage a true picture of a past event, are 
slight, if indeed they are of any assistance 
in determining the real character of the fact 
respecting which they are used.”

And again as said in Blue vs. Aberdeen and W.
E. R. Go., 116 N. C., 955:

“The words unusual and extraordinary as 
in common use very often are exaggerations 
of speech and in many cases if properly 
inquired into and explained would be found 20 
not to be synonymous with unnatural and 
unexpected.”

See also Flucks vs. St. Louis, 1. M. & S. R. Go.,
143 Mo. App., 17.

In our own state we have the case of Traphagen 
vs. Erie R. R. G°., 73 N. J . Law, 759, which the 
appellants cite in their brief a t page 8 for the 
purpose of having it made apparent tha t this 
Court would never stand for a rule of law that 
“a railroad company can construct the steps 30 
of its cars as it pleases” but an examination of 
the Traphagen case shows tha t there was direct 
and positive testimony as to the distance—that 
the step from which the plaintiff attempted to 
step down was about 24 to 26 inches from the 
ground (p. 760), while in the instant case there 
was no proof a t all of any distance or height 
of the car step from the ground, and the plaintiff 
signally failed to prove as this Court there said 
they must, 40
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“Any departure from the usage of other 
railroads under which circumstances this 
Court held there was no proof which would 
justify a jury in finding the defendant com­
pany negligent on account of the height of 
the step”

for to have done so
“would practically substiute the judgment of 
a jury for the judgment of the railroad 
managers which would vary in each case, and 
subject the railroad company to the danger 
of being found guilty of negligence no matter 
what plan was adopted” (pp. 761-2).

On the question tha t the defendant company
was negligent in failing to offer assistance to the
appellant we think tha t this is best answered
by a reading of her testimony set out in our
statement as to how the accident happened, and
tha t portion of this Court’s opinion in the Trap-
hagen case wherein it  is said th a t:

20 &
“The failure to provide a foot stool and to 

assist the plaintiff in alighting was obvious 
to the plaintiff and if she had desired such 
assistance she should have a t least made 
known her desire to the conductor who was 
close a t hand. No liability attaches to the 
defendant by reason of these circumstances” 
(p. 760).

In  connection with the point tha t there was no 
platform upon which the plaintiff could alight, 

30 but tha t she was forced to alight upon the road­
way crossing the railroad track, an examination 
of the case will show that the tria l court con­
ceded for the purpose of placing liability on the 
defendant company tha t the place where the 
plaintiff intended to alight was a platform in the 
true sense of the word (Case, p. 46, lines 20 to 
30) but held th a t:

“There isn’t  any evidence in the case either 
40 tha t the roadway where this lady debarked
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from the tra in  was not a t the same height as 
this place tha t had been furnished by the 
railroad company for alighting” (p. 46, lines 
27-31).

Here again the plaintiff signally failed in ad­
ducing any evidence of negligence as to the con­
struction of the station platform.

The situation in this case appears a t first blush 
to be quite similar in arrangement of facts to 
the case of Fielders vs. North Jersey Street Ry. 
Co., 68 N. J . Law, 343, in tha t the defendant was 
charged with a combination of alleged negligent 
acts, but there the similarity ceases because “all 
of the alleged negligent acts were mere circum­
stances to be viewed with other circumstances 
as bearing on the question of negligence” (p. 345).

The disposition by the trial court of the instant 
case was quite analogous to the disposition of the 
court in the case of Truesdale v. Erie Railroad, 99 
N. Y., 694, cited by the appellants a t page 9 of 
their brief, where the Court said:

“The jury should not be permitted to specu­
late and find that because there may have 
been holes or depressions a t some points” (of 
the platform) “her foot landed in one of them, 
without any evidence to substantiate it” (P 
697),

while in the instant case, the Court said in direct 
ing a non-suit, that

“I particularly asked Mrs. Gore the question 
whether she either slipped or stumbled and 
she said that she couldn’t tell, did not know 
anything about th a t; if she could not say that 
there was and she was the only person testify­
ing to the facts of the happening of the acci­
dent, of course the jury could not say any­
thing about it. The jury must decide the case 
upon the evidence and not upon mere specula­
tion, and if the woman herself who fell cannot 
say that the unevenness of the street or the 
roughness of the Belgian block had anything 
whatever to do with her falling, i t  would be
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folly to say that the jury should be permitted 
to speculate when she herself was present in 
the accident and knew nothing whatever about 
it” (Case, p. 47, line 14 et seq.).

In  the Truesdale case, supra, the Court held that 
the plaintiff should have been non-suited.

The remainder of the cases cited in the appel 
lant’s brief on an examination show that in each 
and every one of the cases, with the exception of 

io the case of Texas & P. Ry. Co. v. Lee, 151 S. W., 35 
(which we are unable to find in that reporter), the 
defendant went to its defense and there were con­
troverted questions of fact at the end of each case 
making it properly one for the jury.

We would but briefly refer to the salient features 
in some of those cases cited by the appellant.

In  the case of Ga. R. R. Co. v. Brown, 74 S. E., 
839, it appeared as a m atter of fact tha t the plat­
form constructed was below the cross ties of the 

20 railroad track.
In Texas Central R. R. v. Claybrook, 178 S. W., 

580, it appears tha t the deceased was carried past 
her station and that the foot stool was placed for 
her to alight, and that the tilting of the foot stool 
was the cause of her injuries.

In  L. H. & S. Louis R. R. Co. v. Davis, 162 S. W., 
124,i t  appears that the injured party had previously 
gotten off a step which was only 13 inches high 
when on the night in question when she was in- 

30 jured, she was forced to alight from a step that 
was 2y2 to 3 feet from the ground. This last case 
is cited as an authority on the question of the 
duty of the carrier to furnish lights at its station, 
and it cites as its supporting case the case of 
C. N. 0. & T. P. R. R. Co v. Bell, 70 S. W., 70, 
but an examination of tha t case shows tha t al­
though at the time of the happening of the accident 
it  was dark, the cause of the accident was tha t the 
injured party thought that the foot stool had been

40



15

provided for her and did not observe its absence 
and was thereupon injured.

In  the case of Teale v. 8. Pac. R. R. Co., 129 
Pac. Rep., 949, cited by the appellant on the ques­
tion of light, it appeared that the railroad company 
had made the place so dark that the injured plain­
tiff could not see her hand before her face and 
moving about in such darkness she was injured.

In closing, we would remark that we feel the 
citation of but a portion of the dissenting opinion 
in the case of Kingsley v. D. L. & W. R. R. Co., 
81 N. J . Law, pp. 536-545, as dispositive of the 
questions presented by the instant case, is a 
novel method of upholding the law of this State, 
as established by this Court.

P O IN T  I I .

It  is re sp e ctfu lly  insisted tliat tlie ju d g­
m ent of non-suit by the tr ia l  court 
be sustained.

Respectfully submitted,
F rederic B. Scott,

Attorney and of Counsel with Respondent.

Telephone 1697 W orth THU W EIBEZAHE PR IN T  25 Elm  St., N. Y.
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Notice of Appeal.

Notice of Appeal.
Filed February 16, 1916.

New Jersey Supreme Court 10
MORRIS COUNTY.

E mma E. M. Gore and George W. 
Gore,

Plaintiffs,
vs.

Delaware, L ackawanna & W est­
ern R ailroad Company, a cor­
poration,

Defendant.

To Frederick B. Scott, Esq., A ttorney for the de­
fendant, or to whom it may concern:

Take notice tha t the plaintiffs appeal to the 
Court of E rro rs  and Appeals from the whole of the 
judgment entered in the above entitled cause.

Yours, etc., 30

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiffs.

Action at 
Law.

Notice of 
Appeal.

20

February 10, 1916.
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Grounds of Appeal.

Grounds of Appeal.
Filed February  16, 1916.

New Jersey Court of Errors and Appeals

Grounds o f 
Appeal.

To F  \ 'P«k B. Scott, Esq., A ttorney for the de- 
fc . o r  to whom it may concern:

Take lice that the following are grounds of 
appeal which the plaintiff s-appellants hereby assign 
and upon which they will rely a t the hearing : 

Because the Trial Court non-suited the plaintiffs.

10

Action at 
Law.

30
Yours, etc.,

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiffs.

40



3
Amended Complaint.

Amended Complaint.
Filed Ju ly  13, 1914.

New Jersey Supreme Court

1. That on February 3, 1914, the defendant was 
the owner and proprietor and had possession of, 
and, by its agents and servants, had the control and 
management of a certain passenger tra in  which was 
operated and propelled by a certain steam engine 
on and along certain tracks from Morristown, Mor­
ris County, New Jersey, to Orange, Essex County, 
New Jersey, which said passenger tra in  was oper­
ated by the defendant for the convenience and use • 
of passengers for hire and reward to the defendant.

2. On said day a t Morristown aforesaid the 
plaintiff, Emma E. M. Gore, became and was, a t the 
special instance and request of the defendant, a pas- 
senger on said tra in  for certain hire and reward to

Morris County .

Delaware, L ackawanna & W est­
ern R ailroad Company, a  cor­
poration ,

E mma E . M. Gore and George W. 
Gore, her husband,

Plaintiffs,
vs.

Defendant.

Amended
Complaint.

20

The plaintiffs residing in MorristoVjfe., Morris 
County, say th a t :

F IR ST  COUNT.
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Amended Complaint.

the defendant, for the purpose of being safely and 
securely carried from Morristown to Orange, afore­
said, and the defendant then and there received the 
said plaintiff as such passenger in and upon a pas­
senger coach attached to said train.

3. That it became and was the duty of the de- 
10 fendant to safely and securely carry the said plain­

tiff upon said train, and, upon arriving at plain­
tif f ’s said destination to stop said tra in  at a place 
where plaintiff might safely alight therefrom, and 
to provide safe and proper means for the plaintiff 
to alight.

4. The defendant not regarding its duty in that 
behalf, when said tra in  had reached plaintiff’s said 
destination, did not stop said tra in  a t a safe and 
proper place for the said plaintiff to alight there-

20 from, and did not provide a proper place and means 
for plaintiff to alight therefrom, and it being night 
and dark, the defendant did not maintain or provide 
proper lights, so that the said plaintiff could see the 
dangerous conditions existing a t that place.

5. The defendant failed and neglected to provide 
reasonably safe and proper means of exit from said 
tra in  at Orange aforesaid, the place of plaintiff’s 
destination, but so stopped said tra in  a t said sta­
tion, and so maintained said station, train  and 
alighting place tha t the steps and only means of 
exit from said tra in  were an unusual, unreasonable 
and unsafe distance or height from the ground or 
surface to which said steps and means of exit led, 
and the defendant a t tha t place did not provide, 
maintain or construct a platform  or any other 
structure or arrangement, perm itting or affording a 
reasonably safe exit to be made from said train, 
and defendant did not assist the said plaintiff in

40 alighting from said train , although given oppor­
tunity so to do.
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6. The said plaintiff relying upon the perform ­
ance by the defendant of its duties, as aforesaid, 
did alight from the steps of said passenger train, 
and, by reason of the said negligence and careless­
ness of the defendant, and by reason of the said 
dangerous and improper alighting place, and by 
reason of the defendant’s failure to assist the plain- 10 
tiff in alighting, did fall to the ground.

7. That in said fall, caused as aforesaid, the 
plaintiff’s hip was bruised, fractured and broken 
and the nerves and ligaments thereof were strained, 
torn and injured, and plaintiff’s nervous system 
was shocked and injured, and she became and was 
sick, sore, lame and disordered, and remained and 
continue so from thence hitherto, so that she suf­
fered and underwent great pain, and in the future
will suffer and undergo great pain, and has been 20 
permanently injured, and has been and will be hin­
dered and prevented from transacting and attend­
ing to her necessary and lawful affairs.

The plaintiff, Emma E. M. Gore, demands as 
damages, $10,000.

SECOND COUNT.
1. The plaintiff, George W. Gore, husband of 

Emma E. M. Gore, re-alleges Paragraphs 1, 2, 3, 4,
5, 6 and 7 of the first count.

2. The said George W. Gore, the husband of the 
said Emma E. M. Gore, by reason of the said care­
lessness and negligence on the p a rt of the defend­
ant, and by reason of the said injuries to his wife, 
lost and was deprived of her company, aid and as­
sistance from the date of said accident, and will, in 
the future, be deprived of her company, aid and 
assistance, and was forced and obliged to lay out 
and expend, and did lay out and expend divers 
large sums of money amounting to $2,000 for doc-
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Amended Complaint.

tors, nurses and medicines and supplies in and 
about endeavoring to cure his said wife of her said 
wounds, bruises and injuries so received as afore­
said, and in the future will be obliged to spend 
large sums of money in endeavoring to cure his 
said wife of her injuries sustained as aforesaid.

The plaintiff, George W. Gore, demands as dam­
ages, $5,000.

LUM, TAMBLYN & COLYER,
Attorneys for Plaintiffs.

20

30

40
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Answer to Amended Complaint.

Answer to Amended Complaint.
Filed Ju ly  20, 1914.

New Jersey Supreme Court
E mma E. M. Gore, et al.,

Plaintiffs,
against

The D elaware, Lackawanna and 
W estern R ailroad Company,

Defendant.

The above defendant, The Delaware, Lackawanna 
and W estern Railroad Company, answering the al­
legations contained in the first count of the plain­
tiffs’ amended complaint, says:

1. This defendant admits the allegations con­
tained in the first paragraph of the plaintiffs’ 
amended complaint.

2. This defendant says that it has no knowledge 
or information sufficient to form a belief, so as to 
answer the allegations contained in the second para- 30 
graph of the plaintiffs’ amended complaint.

3. I t  admits as a general statement of its duties
the allegations contained in the th ird  paragraph of 
the plaintiffs’ amended complaint, but as to whether 
the plaintiff, Emma E. M. Gore, was a passenger 
on one of its trains, as complained of in the plain­
tiffs’ amended complaint, it has no knowledge or 
information sufficient to form a belief, so as to 
answer the allegations contained in said th ird  para- . n 
graph of the plaintiffs’ complaint. 40

Answer to
Amended
Complaint.
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Answer to Amended Complaint.

4. I t  denies the allegations contained in the 
fourth, fifth and sixth paragraphs of the plaintiffs’ 
amended complaint.

5. I t  has no knowledge or information sufficient 
to form a belief so as to answer the seventh-para­
graph of the plaintiffs’ amended complaint.

This defendant, therefore, prays that the above 
action by the plaintiff, Emma E. M. Gore, be dis­
missed against it with its taxed costs.

This defendant, answering the allegations con­
tained in the second count of the plaintiffs’ 
amended complaint, says:

1. That it reiterates as its answer to the first 
paragraph of the second count of the plaintiffs’ 
amended complaint its answers to the first, second,

20 third, fourth, fifth, sixth and seventh paragraphs of 
the first count of the plaintiffs’ amended complaint.

2. I t  has no knowledge or information sufficient 
to form a belief as to the allegations contained in 
the second paragraph of the second count of the 
plaintiffs’ amended'complaint.

W herefore, it prays tha t the above action be dis­
missed against it with its taxed costs.

FRED ERIC B. SCOTT,
30 Attorney of Defendant.

40
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Henry V. Webb, direct.

Morris County Supreme Court.

Transcript of the testimony of George Gore and 
Emma E. M. Gore, taken at the tria l of the above 
entitled cause, at the Court House, in Morristown,
N. J., on October 14, 1915.

Before Hon. William H. Speer, Judge, and a 20 
Jury.

For the plaintiff, Lum, Tamblyn & Colyer; Elmer 
King, of counsel.

For the defendant, Frederic B. Scott.

M r. Lum. W ith the permission of the court,
I  will call Dr. Webb out of order, as he is 
anxious to get back to the city. - . ^

HENRY V. W EBB, sworn for the plaintiff, testi- 30 
fied as follows:

Direct examination by Mr. Lum.

Q WFat is your profession, doctor? A 
Physician.

Q Where do you live? A Orange, New Jersey.
Q How long have you been practicing as a 

physician? A Fifteen years.
Q Do you know Mrs. Emma Gore, , the plaintiff 

in this case? A I  do. 40
Q Have you ever treated her? A I  have.

Emma E . M. Gore,

D., L. & W. R. R. Co.,

vs.

Defendan

Plaintii
10
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Henry V . Webb, direct.

Q When, with reference to-an accident? A I 
was called to see her on the 3d of February, 1914.

Q W here did you see her? A At Mr. John
K. Gore’s residence in Change.

Q W hat was the condition at the time? A 
Suffering from a fractured hip, as I  diagnozed the 

1° case.
Q Will you give us the details? Were there 

any other signs of injuries or bruises? A Well, 
I  saw her so recently after the accident that the 
bruises themselves had not developed sufficiently 
just then; they developed later, of course.

Q Will you give the ju ry  some definite idea as 
to the injuries to the hip? A I  was called to see 
Mrs. Gore on the th ird of February, 1914, and she 
was suffering, as I  diagnozed her case, from a frac­
ture of the left hip, so called. Shall I  tell any­
thing about how the injuries—

Q Tell what you found was her condition? A 
I  found from the conditions present that the hip 
was fractured, due to its immobility, pain, loss 
function, and different things which are the signs 
of a fracture.

Q Where was she taken from Mr. John Gore’s 
residence? A To her home in Morristown.

2Q Q How long did you see her, continue to treat 
her? A I  think it was (referring) February 3d 
to Ju ly  29th, the same year, 1914.

Q When you next saw her after February 3d, 
did you find any bruises or other injuries? A 
You mean physical injuries?

Q Yes. A There were some bruises, yes, sir. 
I  don’t  recall any other fractures, if that is what 
you mean.

Q No other fracture? A No.
40 Q How did her condition remain during the 

time that you continued to see her? A There was



Harry T. Maxwell, direct.

an element of shock, of course; pains. She proved 
a thoroughly satisfactory patient; she was plucky 
and did not complain any more than you might ex­
pect; rather less.

Q W as such an injury as this apt to be painful 
to her? A Oh, yes; usually is very painful on 
motion especially; what requires very quiet po­
sition in bed, too. Any motion would usually 
cause pain.

Q W hat was the amount of your bill, doctor? 
A The total amount, I  believe, is $348, my bill.

No cross examination.

HARRY T. MAXWELL, sworn for the plaintiff, 
testifies as follows.

Direct examination by Mr. Lum.

Q W hat is your profession? A A Doctor.
Q Where is your office? A In Morristown.
Q How long have you been practicing? A 

Three years.
Q Do you know Mrs. Emma E. M. Gore? A 

I do.
Q Have you treated her professionally? A 

Yes.
Q When first? A The first time I  treated 

her in connection with this case was October 1, 
1915.

Q 1915? A Yes.
Q This year? A Yes.
Q Where did you trea t her? A At her home. 
Q In what condition did you find her? A I 

was told to make a correction of this shortness of 
the left leg, which history told us was due to an 
accident received by getting off a train. I  found 
the left leg half, an inch shorter than the right.
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H arry T. Maxwell, direct, v

Also found a curvature of the spine in the upper 
clavicular region; the upper part, between the 
shoulders.

Mr. Scott. I  object to that, because it is 
not within the damages claimed within the 

^  complaint.
Mr. Lum. Then I  ask permission to amend 

the complaint. This is an injury  which ap­
pears at this late date, and there is a charge 
of permanent injury, I  think. (Reads com­
plaint).

The Court. The final injury in the matter 
is an injury to the hip. I f  you want to show 
by this physician tha t the injury  he is talking 
about now is not a physical injury, but one 

20 tha t is secondary to the injury, a nervous in­
jury, such as you charge, I  will perm it it.

Mr. King. I  do.
Q Did you complete your answer I- A I also 

found Mrs. Gore to be very nervous at that par­
ticular time. W hether that was due to the ef­
fects of the injury or not, I  don’t know; I  don’t 
think so—at tha t time.

Q Would such an injury as you found evidenced 
30 there be painful? A I t  was painful on motion if 

it got to a certain point.
Q This shortening of which you speak was due 

to the injury to the hip ? A I  would say yes.
Q Your bill? A You mean to the present 

time?
Q Yes? A Last month it was $38. This 

month so fa r it is about $18, I  think.
Q D idn’t I  understand you to say that you 

40 saw her first in October of this year? A Yes.



13
H arry T. Maxwell, cross.

Q That is the month we are now in. How did 
you happen to have a bill for last month? A I 
mis-spoke first; pardon me.

Q Will medical attention continue to be neces­
sary in your judgment? A Yes.

Q For approximately how long, if you can 
tell? A I t  is hard, very hard to say, but I  
would state close on to a year, for it would be 
very painful to walk so that a limp would not 
be noticeable.

Q And during that time what would you say 
as to continuance of medical services? A I  don’t 
understand the question.

Q During the year that you mention, before 
she will be able to walk without a limp, would 
medical services be necessary? A I  meant with 
treatment.

Q W hat would be the average cost per month 
of that, as near as you can judge? A About $25.

Cross examination by Mr. Scott.

Q You say you first treated this Mrs. Gore 
for this accident in September of this year? A 
Yes.

Q Am I  to understand from that, that you 
treated her before? A I  was called once—twice.

Q For other injuries outside of this injury? A 
Yes, yes.

Q Are you her family physician? A Yes.
Q And have been for how long? A I  have 

treated in the family for nine months.
Q Nine months inclusive of the last period? 

A Nine months to date.
Q And during that time you treated Mrs. 

Gore? A I  treated Mrs. Gore twice the la tter 
part of A pril; that is all; up until September.

10

20

30

40



H arry T. Maxwell, cross.

Q But not on account of the injuries? A No; 
another condition.

Q You have described, in answer to a question 
propounded by Mr. Lum, that you found a curva­
ture of the spine? A Yes.

Q In  Mr. Lum ’s statement to the Court, we are 
led to believe tha t the condition tha t you found was 
a nervous condition and not a physical condition; 
will you describe to the ju ry  just the distinction. 
A I  don’t mean that a curvature of the spine is a 
nervous condition; nor is it due to a nervous con­
dition. Curvature of the spine is secondary to the 
fracture of the hip.

Q And the condition of the spine is a physical 
condition then? A Yes.

Mr. Scott. I  desire to strike out so much 
of the Doctor’s testimony as relates to the 
curvature of the spine, as it has fteen dis­
closed tha t tha t is a physical condition, and I 
feel, not within the declaration or the seventh 
paragraph of the complaint, and I  am honestly 
surprised that such a claim is made, and am 
not prepared to meet it.

The Court. I  think I  shall refuse to strike 
it out because, while I  think what Mr. Lum’s 
testimony shows is a misconception of what 
he wanted to prove, at the same time the 
testimony of the Doctor is tha t a curvature 
of the spine is secondary to the injury to the 
hip; that the curvature of the spine is due 
to the condition of the walk endeavoring to 
get around the limp. I f  tha t were so, I  sup­
pose that would be a p a rt of the injury to the 
hip. I  will permit it to stand. Nobody 
brought anything out to show that, and I  shall 
let the evidence stand because it is purely sec­
ondary to the injury  to the hip.
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Harry T. Maxwell, re-called.

Mr. Lum. May I  recall the Doctor?
The Court. Yon may.

HARRY T. MAXWELL, recalled, testifies as 
follows.

By Mr. Lum.

Q Doctor, will you explain just what yon meant 
by saying tha t the curvature of the spine was sec­
ondary to the injury to the hip? A On making 
the examination of this patient, I  found the left 
hip bone was higher than the right; it was na tu re ’s 
way of compensating for any abnormality, work­
ing back toward the norm al; the left hip being 
higher, naturally caused the lower p a rt of the 
spine to incline toward the right, and in working 
back toward the normal, brought her back to 
the median line or the center of the body, higher 
up in the shoulders, above the shoulders; that 
would give you a curvature out to the right.

Q The curvature then was the result of an ef­
fort to accommodate the injury to the hip? A 
I would say yes.

Mr. Scott. No questions.
The Court. That won’t  do any harm, will 

it, Doctor?
The Witness. Beg pardon?
The Court. That curvature won’t do any 

harm to this lady when she recovers from 
the limp, will it?

The Witness. When she recovers from the 
limp, well, she recovers from the limp and 

. curvature can be properly brought back to 
normal.

The Court. You don’t listen to the ques­
tion. I  asked you, when she has re-

10

20

30

40
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Harry T. Maxwell, re-called.

covered, whether the curvature will do any 
harm  to her? Not while she is recovering.

The Witness. When she has recovered 
there won’t be any curvature.

The Court. Then there won’t be any harm, 
Doctor, from it, will there? In  other words, 

10 the answer to my question is, when she has
recovered from the injury to the hip, the other 
m atter of accommodation will have been cor­
rected and there will be nothing left?

The Witness. Yes, yes.
(Take in testimony of George W. Gore and 

Emma E. M. Gore).
Mr. Lum. We have served notice to pro­

duce upon the other side, asking them -to 
20 produce plans of the stations of various

stations, Mr. Scott tells me that they have not 
been produced, but I  understand by him that 
we can agree upon the point for which we wish 
them. W ith that in mind, I  will attempt to 
state what I  have in mind in reference to sec­
ondary evidence, and you will correct me if I 
am in error, Mr. Scott.

Mr. Scott. I  have made no specific agree­
ment. Mr. Lum served me with notice that 

30 he would offer secondary evidence. I  have
not produced the plans and specifications. I 
reserve such right as I  have to object to 
any secondary evidence, as to its sufficiency.

The Court. I  suppose you are entitled to 
regard it as secondary evidence, but not a 
stipulation.

40
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George W. Gore, direct.

GEORGE W. GORE, sworn for the plaintiff, tes-
ties as follows:

Direct examination by Mr. Lnm.

Q W hat is your business, Mr. Gore? A I  am 
supervisor of the Prudential Insurance Company.

Q Your office is in Newark? A My office is in 
Newark.

Q You are the husband of Emma E. M. Gore, 
one of the plaintiffs in this action? A I  am.

Q You are yourself a plaintiff? A I  am.
Q Where is your home? A In  Morristown,

N. J.
Q How long have you lived there? A Fifteen 

years.
Q Do you recall an injury to your wife on the 

1st of February, 1914? A Yes, sir.
Q When did you first see your wife after the 

injury? A I  was waiting for her a t the station. 
I had come up from Newark. When the tra in  came 
in, as she failed to alight, I  supposed she had 
missed the train, arid started toward the front of 
the station, and saw a crowd and went over and 
found it was Mrs. Gore.

Q Where was she at the time? A She was at 
the front—when I  saw her, two men had lifted her 
and brought her quite near the station platform, 
near Cone street.

Q The tra in  that you had gone to meet and 
from which she alighted was going in which direc­
tion? A East.

Q Toward New York? A Toward New York.
Q Has the station at Orange a platform  both 

sides, or platform  on one side only? A They had 
a small platform  for the W est tra in s; none for the 
other. There is just a track and the dirt.

10
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George W. Gore, direct.

Q About what time was this? A About six 
o ’clock; in February it was.

Q W as it still daylight at six o ’clock on the 
th ird  of February? A No; it was dark.

Q W hat was the condition—
The Court. W hat time was that?
Witness. About six o ’clock on the 3rd of 

February.
Q W hat was the condition of the road bed that 

you speak of, a t the part where she alighted, as to 
lightness ?

Mr. Scott. I  object to tha t on the ground 
that he has said tha t when he first saw his 
wife, there was a  crowd around her, and evi­
dently he did not see the accident. There is 
nothing to show that he knows anything about 
the place where the accident occurred.

The Court. Until you show that he was at 
the place of the accident or the car, a t the time 
he saw her, I  will sustain the objection.

Q Are you able to tell us the spot where your 
wife was injured? A I  could-tell from the direc­
tion in which she came when I  saw her.

Q W as she being carried when you first saw 
her? A She was being supported on either side 
by two gentlemen, and her face was very haggard 
looking as I  came to her. I  pushed the crowd aside 
as soon as I  saw who it was, and came to her. She 
had moved forward several steps at that time.

Q W here was she then? A She was at the 
end, the east end of the platform, very close to the 
street, then. They had brought her over at an 
angle, to bring her upon the platform  of the car to 
the station.

Q About how far had she moved? A Well, 
from where the platform  that she stepped off, I 
should say, maybe, ten or twelve feet.
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George W. Gore, direct.

Mr. Scott. I  ask that that be stricken out, 
unless he knows as a fact. He says from the 
platform  of which she stepped off.

The Court. Yes; I  will strike tha t out. He 
does not know anything about that. He did 
not see it. He m ight have been a mile away 
from there.

Q W here was your wife taken immediately after 
the accident? A To my bro ther’s home in 
Orange.

Q By whom was she treated? A By Dr. 
Webb.

Q Later was she brought to Morristown? A 
Later she was brought—some two months—without 
getting very close to it, perhaps—some two months 
later, she was brought home in an ambulance.

Q Where did she remain during those two 
months? A At my b ro ther’s house.

Q Were the services of a nurse necessary dur­
ing that time? A Yes; we had two nurses; one 
at once, that same night, and then later on an ad­
ditional nurse, so tha t for a long time we had two 
nurses.

Q Have you paid anything for the services of 
the nurse or nurses? A I figure 1 paid about 
nine hundred dollars’ nurse bills. That could be 
verified.

Q Were there any X-ray plates taken? A 
Yes; we had Mrs. Gore removed to the Orange Hos­
pital two days afterw ard and X-rays taken of the 
injury.

Q Do you remember how much tha t was? A 
Thirty do llars; three plates a t ten dollars.

Q You spoke of an ambulance; was there an ex­
pense in connection with tha t ? A Thirty do llars; 
it cost th irty  dollars to take Mrs. Gore up to Mor­
ristown in the Smith Ambulance.

10
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George W. Gore, direct.

Q Did yon have the services o f fnasseur ? A 
Yes, for quite a w hile; some fifty dollars, I  think, 
we paid a masseur.

Q Doctor Webb has testified that he treated 
your wife from February Until July? A Yes.

Q In  July, what happened? A We then had 
Dr. Heinke, of South Orange, come up; she was 
nearer and it was more convenient, and she began 
to trea t Mrs. Gore.

Q How long did she trea t her, do you know? A 
She has treated her until about the first of July 
of this year, beginning from the time tha t Doctor 
Webb ceased treating her.

Q Will you tell us what was paid Dr. Heinke? 
A I  should suppose about four hundred dollars we 
paid Dr. Heinke.20 ^ . . .

Q Will you tell us whether or not this injury
was painful to Mrs. Gore?

Mr. Scott.' I  object.
The Court. I  wall sustain the objection.

Q Will you tell us whether you were able to ob­
serve—whether the injury seemed to be painful? 
A I t  certainly did.

Q Before this accident what had been the state 
of Mrs. Gore’s health? A Why, in fairly good 
health; we went about a great deal; she could stand 
any fa ir amount of doing things; she is not in 
robust health, but she was in good health.

Q Are the services of a doctor still required? 
A Yes.

Mr. Scott. I  object.
The Court. Objection sustained. The ques­

tion and answer will be striken out.
Q Are you still employing medical services? A 

We are.40
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George W. Gore, direct.

Q Did you examine this tra in  after the accideiit; 
look at it at all? A At this particular train , that 
day, do you mean?

Q Yes. A N o; I  was simply interested in get­
ting Mrs. Gore somewhere where she would have 
less suffering.

Q Did you examine the tra in  later? A At a 
later date in Morristown, the same train, 5.05, I  
think it was. I  went down to the station and looked 
it over—yes'; sir.

Q Did you observe the steps on the cars?
Mr. Scott. I  ask that I  be perm itted the 

right to examine prelim inary to find out if it 
was the same train  tha t he went down and ex­
amined, a certain tra in  in Morristown.

The Court. You may cross examine.

By Mr. Scott.

Q Can you tell us how you would pick out any 
individual coach or car of a train? A No, I  
could not tell you that I  could, but—

Q Could you tell by the numbers on the out­
side of the cars? A No, but the same number 
of steps and the same as the three steps on the 
car that I  saw was on the car tha t Mrs. Gore was 
on.

Q The only thing that you can identify a train  
by is the number of steps on each car; you don’t 
know which car Mrs. Gore fell from? A No, I  
do not; I  do not know whether—

Q Do you know how many cars were in that 
train? A That she fell from?

Q Yes. A I could answer that if I  would have 
time to figure it out. I  knew at the time how many 
cars.
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George W . Gore, cross.

Q Well, how many were there? A I  think 
there were five cars, and then at South Orange, or 
one of the places, they added some more cars.

Q You were not on tha t train? A I  was not 
on that train.

Q You don’t know anything what they did at 
10 South Orange, do you? A No, except what Mrs. 

Gore said.
Q On tha t particular day?

The Court. You need not go any further; 
he doesn’t know.

Mr. Lum. I  w asn’t offering it for that pur­
pose ; I  was merely offering it for the purpose 
of showing that there is no standardization of 
steps; tha t some cars have three steps, some 
four steps and some five on the train , and under 

20 the case, in my judgment is as important to 
show that there is no standardization of steps. 

Mr. Scott. We will admit that.
Mr. Lum. Very good.

Cross examination by Mr. Scott.

Q Doctor, you have often been at the Orange 
station? A Yes.

Q You have seen passengers alight from the 
eastbound trains? A Yes.

^  Q And in alighting from eastbound trains they 
get off on the side toward the station? A Yes.

Q And between the station—between the rails 
of the eastbound tracks and the rails of the west­
bound tracks, tha t is filled in with ballast and 
screenings, is it not? A Yes.

Q And it was at the time of the accident? A 
Yes.

Q That is the place where passengers on east-
bound trains get off preparatory  to going over to 

4:0 the station? A Yes.
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George W. Gore, cross.

Q And that is the platform  provided by the 
company there?

Mr. hum. I  object to that, that character­
ization; it is not a platform.

The Court. You seem to disagree with your 
client. He has already said that it is a plat­
form. You disagree with him and I  am going 
to take the witness’ testimony, and not coun­
sel’s suggestion.

Witness. I  would like to say that while Mrs. 
Gore—

The Court. No; you are not asked to say 
anything now. Your lawyer has asked you 
about the case, and the other side may object 
to what you are going to say.

Mr. King. We want to distinguish between 
legal platform  and— *

The Court. I  understand you want to do it, 
but not in accordance with your statements.

Witness. You understand, Judge—
The Court. No; I  don’t  understand any­

thing but what you are asked.

By Mr. Lum.

Q Mr. Gore, will you explain what you meant by 
the word platform, which you used in connection 
with the eastbound track? A Yes; I  did not 
mean to say that it was a platform  at all. Of 
course, I  have been saying th a t; I  do not consider 
that bit of d irt a platform, and, besides, Mrs. Gore 
did not get off on tha t bit of dirt.

The Court. That will be stricken out.
Q Will you explain, Mr. Gore, what you mean 

by the word platform, which you used in your an­
swer a moment ago ? A Will you tell me what my 
answer was?

1°
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Q You used the word platform  in connection 
with the place where Mrs. Gore alighted from the 
eastbound track; is there any platform  connected 
with the eastbound track? A There is no plat­
form on the Orange station on the eastbound 
track.

10
B y Mr. Scott.

Q But the passengers coming down the east- 
bound trains get off the eastbound track on the 
side toward the station between the westbound 
track, which space between the two tracks is filled 
with ballast and concrete and screenings, is it not?

Mr. Lum. I  object to the question; in the 
first place it is double informed, and in the 

20 second place it contains an assumption that
the place contains ballast and so forth.

The Court. Objection overruled.
Exception.

A I  don’t know what the composition of that 
ballast is ; I  don’t  know.

The Court. H aven’t you already said that 
it was, Mr. Gore.

Witness. Well, Judge—
30 The Court. I  am just asking you whether

you had not said already, in response to a 
question by Mr. Scott, asked you previously.

Witness. Yes; then I  would like to recall 
what I  said.

The Court. Why do you want to recall it?
Witness. I  am a  little bit green at this, 

Judge.
The Court. Do you mean to say that be- 

i i  cause you are green you did not tell us all you 
thought about it?
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Witness. No, sir
The Court. W hat is the point, then? Why 

did you say it if you did not mean it?
Witness. I  did not know that went in as an 

answer to his question. That was all. I  want 
to say tha t that is not a platform, in my 
opinion.

The Court. Well, we will strike that all out 
because we did not ask you that.

Q Doctor, I  show you a basket of stone; was 
the platform  at that time composed of stone of 
that character?

Mr. King. We object to the designation of 
counsel, of the use of the word platform.

The Court. I  think I  shall permit the ques­
tion to be asked, because the witness had al­
ready answered the question once.

A I  don’t know.
The Court. We have got to assume that he 

means the platform  that was first referred to.

Q You have no knowledge at all? A No.
Q Of what the platform  was made of? A No. 

I have no knowledge what the road bed was made 
of.

The Court. You said you were down there 
many times, Mr. Gore?

Witness. I  have been on the station a num­
ber of times.

The Court. P rior to the happening of 
the accident to your wife?

Witness. Yes.
The Court. W as your wife with you?
Witness. P rior to that?
The Court. Yes.
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Witness. I  guess so, yes. My brother lives 
in Orange, and we go to see him occasionally.

The Court. How often was your wife with 
you there?

Witness. W asn’t so many times, because I 
- 0 usually—I came up from business.

The Court. ' W hat do you say?
Witness. Oh, maybe twice.

EMMA E. M. GORE, sworn in her own behalf, 
testifies as follows:

Direct examination by Mr. Lum.

Q Mrs. Gore, you are the plaintiff in this case? 
A I  am.

Q Or one of them. And how old are you, 
madam? A Sixty-four.

Q And you are the wife of Mr. George W. 
Gore? A I  am.

Q You live in Oliphant Avenue, Morristown? 
A Oliphant Park, Morristown.

Q Do you remember taking a train  a t Morris­
town to go to Orange on the night or evening of 
February 3rd, 1914? A I  do.

30 Q W hat tra in  did you leave on? A I  don’t 
know whether it was the 5.05 or 5.10; what we ordi­
narily call the five o ’clock train.

Q You took the train  at Morristown? A I did. 
Q Will you please tell the Court whether at the 

station in Morristown there is a platform  alongside 
of the cars? A Yes; there is a platform.

Q Can you tell me how high the platform is 
above the rails? A Why, I  should say about a 
foot.

Q How much? A I  think about a foot.
40
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Q On this car that yon got on in Morristown, 
were you assisted on by any brakeman with a foot 
stool1? A No.

Q Did a brakeman assist you on at all? A 
No.

Q You got on yourself? A Yes.
Q Of the tra in  of cars, did you notice whether 

any were unlighted? A Yes.
Q How many were unlighted, according to your 

best recollection? A I  don’t know whether it was 
one or two.

Q The car in which you had gotten, was that 
next to the blind cars, the unlighted car? A No; 
I passed one lighted car and entered the second.

Q How many lighted cars were on the tra in  at 
Morristown? A That I  don’t  know. I  ap­
proached the tra in  from Morris Street steps, so 
that I  did not see the length of the train, the full 
length.

Q Then you started on your way to Orange; 
had you gone to Orange many times before this and 
gotten out at the station? A I  had been at 
Orange a few times before and had gotten off at 
the station.

Q I  am speaking now in traveling from M orris­
town toward New York, or going east? A Yes.

Q W hat is your best recollection as to the num­
ber of times you have gotten off at Orange station 
from Morristown? A Why, I  have perhaps—I 
don’t know—four or five times, perhaps.

Q Covering what period? A Well, that was 
prior to my accident.

Q Yes, but for how long prior? A Oh, four 
or five years.

Q Now, when you had gotten—in getting off at 
Orange, prior to tha t time, where had you alighted ? 
A About on the center of the platform at the 
Orange station, in tha t vicinity.
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Q There wàs sòme question hèrè aboiit à plat­
form and thè stone th a t has been pnt in between 
the tracks; when yon speak of platform, do you 
mean the stone filled in between the tracks or the 
concrete platform ? A I  stepped off on the balus­
trade—whatever it is ; that is between the tracks ;

10 but I  was about in the center of the length of the 
platform.

Q I t  was the balustrade that is filled in between 
the two tracks upon which you stepped? A Yes, 
that was where I  alighted prior to my accident.

Q . In  getting off there—had you ever gotten off 
of the 5 or 5.10 before? A I  don’t remember 
tha t I  ever had.

Q In  going down on the other trains, had you 
had assistance of a brakeman with a foot stool in20 getting off a t Orange? A Always.

Q W hat is that? A Always; never had 
alighted without that, I  think.

Q In  getting on at Morristown, did you have any 
difficulty in getting on the step? A No.

Q I  mean from the platform  you have got to 
step up to the first step? A Yes.

Q VvAs it easy to get up, or did you have diffi­
culty? A Well, I  don’t know that I  had—had dif-

30 ficulty, but it was not an easy step as steps now 
are.

Q When you get dowm to Orange and the train 
stopped, did you notice whether anybody called 
out Orange as being the station stop? A No.

Q However, you knew that you were a t Orange, 
did you? A Yes.

Q And you attempted to get out? A Yes.
Q Did you notice any conductor or brakeman? 

A I  did not see them ; I  looked for them.40
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Q W here did yon sit in the car, in reference to 
the center or either end? A I  sat forward of the 
center.

Q And then did yon notice people getting ont? 
A Yes; there were a few.

Q Did they precede you or follow? A They 
preceded me, I  think.

Q How many went ahead of yon? A Perhaps 
half a dozen; not more than that, I  think.

Q Would you say whether they were women or 
men, or children? A I  should say they were—I 
don’t remember. I  remember a man. I  think 
there were women, and I  think there were men.

Q Were you the last one tha t got off? A I  
think so.

Q When you .got up and stepped out from the 
train, from the car on the platform, what did you— 
I won’t ask you that. Had the last person gotten 
off this step before you started down, or did you 
follow after? A I  think they had gotten off the 
step before I  started down.

Q When you started down, how many steps did 
you go down? A Three; that is, counting the 
platform.

Q And then, after the th ird  step, was there a 
step below that? A No.

Q W hat have you * to say about the place you 
had stopped a t; was there any light there? A 
Not sufficient light to see the ground.

Mr. Scott. I  object to th a t; that is a con­
clusion.

The Court. Objection sustained. Strike out 
the answer.

Mr. Lum. I  consent to that.
Q The light was dim there? A Very dim.
Q That is, the place where you could not see, the 

light was dim up there? A Very dim.
Q Did you see the ground? A I  did not.
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Q Why didn’t you? A Not light enough.
Q When you attempted to get off, tell me how 

you did that ? A I  took hold of the rail with my 
right hand, as I  stood on the lower step, and 
reached down with my left foot, as fa r as I  could, 
and then let go with my hand and with my foot, 

10 but the ground was not there.
Q How much was it below your foot? A Well, 

I  don’t  know; it seemed to me it was a long dis­
tance, and I  lost my balance.

Q W hat did you strike, can you tell me that? 
A Belgian block.

Q W hat was their condition? Of course, you 
did not see them; as your foot struck, what did you 
feel about the Belgian blocks, whether they were 

20 rought or smooth? A They were rough.
Q W hat then happened to you? A Why, I 

pitched, and tried  to gain my equilibrium, but failed 
and fell.

Q When you feel, where did you fall? A I 
fell at an angle across the westbound tracks, part 
way, and, in falling, I  turned on my side, so that I 
struck my left hip on something.

Q Can you tell me where this place that you 
alighted was—was that where you previously 
alighted, or was it in the roadway? A I t  was in 

3 the roadway; it was where the street crosses the 
track.

Q Where the street crosses the track? A Yes.
Q You now know whether a t that time there 

were Belgian blocks in the roadway? A Confi­
dent about that.

Q Did someone assist you to your feet that 
night? A I  partly  raised myself on my feet, and 
then felt myself being lifted on either side.

4Q Q W here were you taken? A R ight across the 
track to the platform.
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Q Can you tell me whether you fell on the fu r­
ther side of Cone Street, going toward Newark, or 
the side toward the station? A The side toward 
the station.

Q You fell toward the side toward the station? 
A Toward the side toward the station.

Q Of Cone Street? A Yes.
Q Is there a trolley track running through Cone 

Street? A Yes.
Q How near did you fall on the other side of 

the trolley track, or this side ? A This side.
Mr. Scott. By this side, you mean what?

Q The Morristown side? A The Morristown 
side.

Q Can you tell me whether there is a sidewalk 
across the railroad track on the west side of Cone 
Street? A N o; there is no sidewalk there.

Q W hat physical pain did you suffer from this 
injury? A Do you mean did I  have a fractured 
hip?

Q I  am asking you what physical pain you suf­
fered; the doctor told us what is the m atter with 
you. A I suffered extraordinary pain.

Q Yes; for how long a time, Mrs. Gore? A 
Oh, for months and months, and I  am still suffering.

Q Were you able to sleep nights? A No.
Q Could you lie on your hip ? A Oh, not at all.
Q Can you now lie on your hip? A Yes; I 

can lie on my hip now.
Q W hat difficulty do you find in walking? A 

Well, I  find pain and I  can only walk a short dis­
tance.

Q Do you have any limp when you walk? A 
A little.

Q Does that interfere with your locomotion? 
A Oh, yes.
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Q But it is getting better, isii’t  it? A I t  is 
getting better.

Q And yon hope to fully recover? A I  hope 
to.

Q This pain that you now suffer, do you find it 
decreasing or increasing as days go by? A Well, 

10 it is decreasing.
Q And quite perceptibly so? A When com­

pared with several months back, yes.
Q W hat sort of heel did you have on your shoe 

tha t night? A A low heel.
Q W hat do you mean by a low heel? A Well, 

about like tha t (showing heel).
Q Have you the same sort of heel on your shoe 

now? A Yes.
Mr. Lum. May I  ask the jury  to see it.

20 The Court. You may.
Q Ju st show them your foot, will you—just 

your heel, so that they can see it? A (Witness 
exhibits heel to the jury).

Cross examination by Mr. Scott.
Q You told us in your direct examination, Mrs. 

Gore, that the step of the car when you got on at 
Morristown was not an easy step? A Not partic­
ularly easy, but it was not particularly h a rd ; it was 
higher than some.

Q In  your traveling down to Orange station 
prior to the time of the accident, was that in the 
day time or night time? A In  the day time.

Q Have you any recollection as to the exact 
number of times you traveled down there, taking 
the period a year before the accident? A Oh, not 
more than once—

Q Not more than once? A In the year prior.
Q When you got on the tra in  at Morristown, can 

^  you tell us about what car from the engine, or what
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coach from the engine yon got in? A That de­
pends on how many dark cars there were—not 
lighted.

Q Did you see the engine? A I  saw the en­
gine; I  passed the engine. I  went to the tra in  from 
the Morris Street station. I  did not go into the 
station.

Q That is near the head of the engine? A 
Yes; I  passed the engine.

Q Passed the engine? A Yes.
Q And do you recollect whether the first car was 

lighted? A No; the car was dark.
Q Do you recollect whether the second car was 

dark? A That I  don’t remember, whether there 
was two dark cars or whether there was only one.

Q Did you get into the car next to the dark car ? 
A No; I  passed one lighted car.

Q You passed one lighted car? A Yes.
Q And you went in tha t car and took a seat? 

A Grot in the second lighted car and took a seat.
Q When you got into the car, where did you sit? 

A I sat on the right-hand side of the car forward 
of the center.

Q And after the tra in  stopped at the Orange 
station, you saw these people walk forward to the 
door? A Yes.

Q And among those people were some men and 
women? A Yes.

Q And did you get out at the same time that 
these people were walking toward the door? A I  
don’t remember whether—yes; I  must have fol­
lowed them.

Q And you followed them. At that time were 
you thoroughly active on your feet? A Yes.

Q And as a person of your age, you had good 
eye sight, perfectly good? A Yes; perfectly good.

Q And as these people went to the front door, 
did you, like passengers usually do, get out in the
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aisle and follow them out to the platform ? A I 
don’t know; I  suppose probably I  did; tha t is the 
habit of passengers.

Q And as they went down, you went out on the 
platform, too ? A I  went out on the platform 
afterw ards.

10 Q And as the last person before you went down, 
did you start to follow them down? A I  think I 
waited until they were entirely off the car.

Q Did you notice those people get off? A 
They must have gotten off, because when I  was at 
the edge of the step, there was no one else there.

Q Did you see any of these five or six persons 
get off? A I  did not notice.

Q When you* got to the platform  outside of the 
car, the stairway was absolutely free and clear?

20 A No; it w asn’t so absolutely free when I  reached 
the platform.

Q But when you started to go down the steps? 
A When I  stepped down—

Q I t  was absolutely free and clear? A I  think 
so, so nearly as I  can remember.

Q W as there any interference with your prog­
ress as you went down the steps? A No, not the 
slightest.

Q In all your other trips to the Orange station, 
0 you have told us that you were always assisted by a 

brakeman? A Yes.
Q In your counsel’s opening to the jury  he has 

told us that you got your feet caught in some way; 
would you just tell the jury  how it was that you got 
your feet caught in your dress?

Mr. Lum. We object to question being based 
upon a recitation of the opening.

The Court. Objection sustained.
Q As you went down the steps, Mrs. Gore, did

4° your skirts, in any manner, interfere with your 
progress? A Not at all.
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Q And yon had absolute freedom of motion? A 
Perfect.

Q As you went down? A Yes.
Q When you got down to the bottom step, you 

say it was very dim? A I t  was.
Q Will yôu say it was dark? A I t  was dark 

enough for me not to be able to see the ground.
Q You could not see the ground at all? A I  

could not see the ground.
Q About how long did you wait on tha t step? 

A Well, the tra in  don’t wait very long, you know, 
ordinarily, at a station.

The Court. How long did you wait, he 
wants to know?

Witness. I  don’t know; I  could not tell you 
how many seconds I  waited.

Q A couple of seconds ? A I  could not tell you 
how many seconds I  waited, as I  stood there.

Q You judgment is that you waited a couple 
of seconds? A Yes, I  should think more.

Q And then you proceeded to let yourself down ? 
A Yes.

Q I did not quite get your description of how 
you let yourself down ; will you explain the method 
of your letting yourself down, just before the acci­
dent happened? A As I  stood at the edge of the 
steps, I  looked for either the conductor or brake- 
man; neither were there. I  then, after thinking a 
moment, took hold of the rail and lowerech-my left 
foot as far as I  could; then I  let go my right foot, 
and I  immediately let go with my left foot and 
came down, and there was no ground where I  sup­
posed the ground was, and I  pitched.

Q During this process of letting yourself down, 
you could not see the ground at tha t time? A No.

Q From the time tha t you started to let go until 
the time you struck the ground, it was impossible
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for you to see the ground? A I  did not see the 
ground at all.

B y the Court.
Q When you say that you pitched, do you mean 

you pitched before you touched the ground at all? 
10 A I  lost my balance before I  touched the ground 

at all.
Q Before you touched the ground at all you lost 

your balance? A Before I  touched the ground at 
all I  lost my balance.

Q And by pitching, you mean you fell? Is that 
it? A I  did not pitch then; I  twisted, as I  say; 
I  had this right foot coming over the left foot.

Q Well, your left followed your right after com­
ing over the left? A Yes, and it twisted me 

20 around; I  tried lx) catch myself, and pitched; I 
don’t  know whether I  went one or two steps, then 
fell.

Q W hat do you mean, tha t you pitched one or 
two steps? A Why, I  just—as one does when 
walking off a stoop, and did not know that there 
was a stoop th e re ; you pitch and usually gain your 
equilibrium; but as my foot was so far apart when 
I  let go, I  could not gain my equilibrium, as I  tried 
to, and in so doing, pitched and down I  went.

30 Q When you pitched, you let go before you 
touched the ground at all? A I  let go before I 
touched the ground, because the ground was not-’ 
there. -

Q But you did let go before you felt the ground? 
A Yes.

Q And you were then pitching? A Yes.
Q In  what posture was you while you were 

pitching? A I  have difficulty of telling you that, 
I  am sure.

Q As near as you can; just as near as you can 
give it to us? A I  was trying to get my balance,

40
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and I  had my arms out; I  failed to get my balance, 
and I  went down.

Q So that you went along the ground how many 
steps before you fell eventually? A Why, I  
would not say. I  went out more than two steps.

Q But you did go two steps ? A I  think I  went 
two steps, as nearly as I  can tell.

Q And then why did you fall? A Because I  
could not get my balance.

Q That was the only reason why you fell, was 
it? A Why, surely. The ground was so uneven 
that I think tha t had to do with my not being able 
to get my balance.

Q The ground was uneven where? A W here I  
alighted; on the Belgian block.

Q You did not fall where you alighted? A I  
did not fall where I  a lighted; I  tried  to save myself.

Q Yes, and you took a couple of steps? A 
Yes, but it was on the Belgian blocks I  took the 
steps.

Q And then, after you had taken a couple of 
steps, you fell? A Yes.

Q Because you were unable to get your balance ? 
A Yes.

Q W hat did the ground have to do with that? 
Just tell us what happened to your feet while you 
were taking the steps? A The unevenness of the 
ground.

Q How was it uneven? Did you slip on the 
ground? A No, but I  stumbled.

Q Stumbled? A Yes.
Q You mean that you struck your foot against 

some obstruction? A I  might have.
Q You must have; did you? A I could not 

swear to that. I  don’t know what I  did. I  tried  to 
save myself, and tha t is all I  do know about that 
part.
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Q Well, now, you want to get it accurately what 
the unevenness had to do with your fall. That is 
what I  want to find out. Did you strike your foot 
against any obstruction1? A I  don’t  know.

Q You do not know. Did your feet slip down on 
any unevenness? A I  think it did, as near as I 

10 remember; but I  don’t know.
Q Well, do you remember whether it did or not? 

A I  don’t  know.
Q You don’t know? Very well.

B y Mr. Scott.

Q This step, Mrs. Gore, on these cars—you say 
tha t there was a platform  and three steps? A 
Not beyond the platform ; the platform  forms one 

_  step.
Q The platform  is one s tep ; then there were two 

other steps? A Yes, that is my memory.
Q I  have roughly drawn a sketch, Mrs. Gore; I 

ask you if that is what I  am to understand; does 
that represent what we are to understand? This 
top line (indicating) where I  have marked it the 
letter P, is the platform ? A Yes.

Q You can see that? A Yes.
Q The next was step one and the next was step 

30 two? A That is my memory.
Q And then the next was where I  have marked 

X ; tha t was the ground? A Yes, the Belgian 
block.

Q That was what you called the ground; the 
platform, one and two steps? A As I  remem­
ber it.

Q As you remember. Did you get off the head 
of the train, the forward end toward Hoboken? 
A Yes.
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B y the Court.

Q Why do you say Belgian block—it was so 
dark tha t you could not see them? A Because 
I  went there afterw ards and saw what it was.

Q Oh, that is the only reason why you say Bel­
gian block? A No; I  know it was. My brother- 
in-law—

Q Why did you go afterw ards to see what it 
was, if you knew what it was then? A I  did not 
know whether it was cobble or Belgian, and I  
asked my brother-in-law to go and see just what 
it was that I  then tumbled on.

Q Then you did not go afterwards, did you? 
Your brother-in-law went.

Q And then he told you tha t it was Belgian 
block? A No; I  have been there since.

Q When were you there? A I  was there as 
soon as I  was able to walk.

Q How long after the accident was that? A 
Several m onths; but the blocks were there tha t had 
been there quite a while, for they were worn.

Q How did you know when you went back there 
the next time, precisely where it was that you fell, 
when it was so dark when you stepped down that 
you could not see them? A I  could not see the 
ground.

Q How did you know what place on the 
ground it was that you fell? I t  was so dark that 
you could not see? A I  saw some people on 
the sidewalk in front of me as I  stood on the 
platform.

Q On the sidewalk? A On the sidewalk.
Q I  understood you to say when you got out 

on the platform  you looked for the brakeman or 
conductor? A I  did.

Q Why? A To help me off.
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Q You thought it was unsafe to get off with­
out assistance? A No, it w asn’t th a t; but I  
was in the habit of having help.

Q Thought tha t you needed it? A I  wanted 
it.

Q You thought you needed it? A Well, 
10 when I  could not see, wouldn’t  anybody want it?

Q You did want it because you could not see? 
A I  could not see the ground.

Q I  say, is tha t why you wanted it? A 
Well, it was my habit; I  always did.

Q W as that why you wanted it? A Yes; 
tha t is why I  wanted it.

Q You said tha t when you could not find a con­
ductor or brakeman, you thought a while; what 
was it tha t you thought about? A I  did, as I 

20 did not have a light, and the distance was so great 
to the ground, I  wondered—that is, I  thought the 
other people had gotten off and I  could.

Q Then you knew that the other people had 
gotten off in safety, didn’t you? A I  supposed 
they had. I  did not see anyone lying around.

Q Well, there w asn’t any other accident? A 
None except mine.

Q And these men and women all got off there? 
A I  suppose so.

30 Q So far as you know about that? A I  don’t 
know anything to the contrary; I  don’t know. So 
far as I  can say, they did.

RALPH E. LUM, sworn for the plaintiff, testi­
fied as follows:

Direct examination by Mr. King.

Q Where do you live, Mr. Lum? A Chatham, 
New Jersey.

40 Q Do you commute on the D., L. & W. rail­
road ? A Occasionally.
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Q Have yon had 'occasion to ride, and have 
ridden to Morristown for some length of time? A 
I have.

Q How frequently? A Quite often; sufficient­
ly often so as to be entirely fam iliar with the 
stations and platform s on the road from M orris­
town to Hoboken.

Q W hat have you to say about the M orris­
town Station, as to platform?

Mr. Scott. I  object. W hat was its condi­
tion at the time?

Mr. King. Yes.
Q How long has the Morristown Station been 

built? A The Morristown Station has been built 
approximately—been in the course of completion 
perhaps—it began three and one-half years ago.

Q Finished three and one-half years ago? A 
Approximately, yes.

Q Do you know whether there are station plat­
forms at this station? A The station is so con­
structed that there is a platform  at which pas­
sengers may alight on trains going both east and 
west. The old station had but one platform, and 
that was on the south side, so tha t trains going 
west had no platform  at which passengers could 
alight. That has been changed by the new station.

Q How high is the platform  above the track at 
Morristown, the eastbound track? A Several 
inches above the track.

Q Above the rail?
Mr. Scott. Specifically what is—
The Witness. Several inches, I  should 

think; I  could not give it to the inch, I would 
not expect to.

The Court. I f  you want it to stand, I will 
permit it to stand.
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Mr. King. I  want Mr. Scott to make his 
objection.

Mr. Scott. I  am withdrawing the objection.
Q W hat have yon to say abont Chatham, where 

you live, is one built up there? A The same con­
dition I  have mentioned in reference to Morris- 
town—at Chatham, except that the old station at 
Chatham had a platform ; the station was located 
on the northerly side of the track, instead of on the 
southerly side as at M orristown; and tha t station 
has now been abandoned and a new structure 
erected, slightly to the northwest of the old sta­
tion, with platform s upon both sides, so that passen­
gers coming from the east or west have now plat­
forms at which they may alight. That has been 

2q completed since this accident.
Mr. Scott. I  ask that that pa rt be 

stricken out.
Mr. King. “ Finished there since the acci- 

dent.,,
Mr. Scott. He has described Chatham Sta­

tion, which has been completed since the acci­
dent.

The Court. I f  you want it out I  will strike 
it out.

30 .
Q Has it been completed since the accident?

A I t  has been in course—it was in course of con­
struction at the time of the accident, and the 
whole work has been completed since.

Q Directing your attention to the platform 
A Both platform s were in existence and were 
being used at the time of this accident.

Q W ere there any other new stations between 
Morristown and Orange? A The same condition 

40 x have mentioned exists at the station at Sum­
mit. The platform s there are on both sides,
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where formerly a platform  was only on the north 
side. The next station is Short Hills, where a 
similar change has been made. The next station 
is Milburn, where a similar change has been made. 
The next station is Maplewood, where a similar 
change has been made—the old way station which 
existed between the two formerly, is now done 
away with. The next station is Short Hills, where 
at this time the change is made.

Mr. King. I  consent th a t that be struck 
out.

The Witness. I  think that is proper. The 
next station is Mountain Station, where the 
same change has been made. Now going on 
down, we strike Grove street, Roseville avenue, 
Newark and Harrison, coming to Hoboken, and 
at each of which places the same cnange has 
been made in the structure of the stations. 
In some of those places the station has been 
put on the north side and others on the 
south, but in each of the cases mentioned, 
the old station has been changed and a new 
station erected, providing for platform s on 
both sides of the track. And that same change 
is in course of progress a t Convent and Madi­
son.

Cross examination by Mr. Scott.

Q And at Brick Church the condition is the 
same as at Orange? A The same as at Orange; 
the same condition still exists.

Q Are you fam iliar with stations further up 
the line? A I  was familiar, Mr. Scott, with 
some.

Q And there are a number of stations up the 
line ? A At Morris Plains, the change is being
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made, with the platform  being placed on both sides 
of the track, and there are other stations still 
further up where that change is being made.

Q You say there are stations up the road in 
the State of New Jersey  similar to the one in 
question? A There are.

10 Q Have you any knowledge of the construc­
tion of stations of other railroads similar to the 
Orange station at the time of the accident? A I 
should say yes.

Q Are you familiar with the Erie Railroad? 
A I  am glad to say that I  am not.

Q The Central Railroad of New Jersey? A 
I  have been occasionally on it, yes. I  was coming 
up from Freehold; I  suppose I  used that.

Q Do you know whether there are a number of 
^  stations similar to the Orange station as it was 

at the time of the accident on the Central Rail­
road of New Jersey? A I  know that there are 
still some stations similar to that a t Orange, with 
reference to platforms.

Plaintiff Rests.

Mr. Scott. I  ask for non-suit, and I  will 
state my grounds firs t: That the plaintiff has 

30 shown to be guilty of contributory negligence.
Second, tha t there has been no negligence 
shown upon the part of the defendant com­
pany.

The Court. I  will hear the other side.

40
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(After the argument.)
The Court. Well, gentlemen, I  think in this 

case tha t there ought to he a nonsuit, and these 
are the reasons that influence me in arriving at 
that decision: F irs t of all, it is wise to state, I  
suppose, that there are three charges made here of 
negligence, or possibly four. The first charge 
made is that the railroad did not stop the tra in  
at a reasonably safe place, or use reasonable care 
in stopping at a safe place a t which a passenger 
could 'safely alight from the train, a t her desti­
nation.

Secondly, that the railroad company did not 
furnish proper light to enable her to safely alight 
from the train.

And thirdly, that the railroad company did not 
construct and maintain safe and sufficient plat­
forms upon which the alighting of a passenger 
might be accomplished.

And fourthly, that the railroad company had 
steps that were too high and were constructed 
and maintained negligently.

It seems to me, first of all, that there isn ’t any 
proof in this case from which the ju ry  could rea­
sonably and fairly conclude tha t the place where 
this train  stopped to enable this lady to alight, 
was an unsafe place to alight. We will assume, 
for the sake of the argument, that it was a street; 
that it was paved with Belgian blocks, and we 
will assume that the Belgian blocks felt rough to 
this lady’s feet when she alighted, it seems to me 
that there is no evidence in the case whatever 
that the roadway was at all below the level of the 
station p latfo rm ; and in dealing with this ques­
tion of the platform  it might be well, once and 
for all, to get that out of the way. There was a 
great deal of difficulty experienced in the early 
part of the evidence—rather the early part of
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the introduction of the evidence, with respect to 
whether the space between the tracks which had 
been filled in with concrete, or with cracked stone, 
whatever it might be, np to about the level of the 
top of the track or thereabouts, was a  platform ; 
and Mr. Gore himself seemed to back off very 

10 rapidly from an admission in the early letting in 
of the testimony, that such a space was a plat­
form. I t  seems to me tha t there isn ’t any doubt 
in the world tha t such a place is a platform. A 
platform, if my recollection serves me correctly— 
I  haven’t had a chance to look a t the books this 
morning—a platform  is simply a place constructed 
above the level of the circumjacent ground; and a 
railroad platform  is a  place constructed above 
the level of the circumjacent ground to facilitate 

20 the embarking and debarking of passengers from 
a train. That would seem to me to be the plain 
English or meaning of the word platform. And 
there isn ’t any evidence in the case a t all, so far 
as I  can see, that this place that had been fur­
nished by the railroad company, which went to 
the height of the track, was not a platform, in the 
true sense of the word. There isn ’t any evidence 
in the case either that the roadway where this 
lady debarked from the tra in  was not at the same 

30 height as this place that had been furnished by 
the company for alighting.

So that, assuming, for the sake of the argu­
ment, that it felt rough to her feet—and almost 
any Belgian block pavement will feel rough to 
the light shoes that are worn by women. I  sup­
pose there is no knowing what kind of shoes she 
had on, except, as she said, the heels that she had 
on were very much lighter than the heels she had 
on today, and if you would have looked at the 

40 slant also, you would have observed that to a per­
son stepping off a train, straight ahead, down
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upon the ground, the Belgian block would natu­
rally feel, not a  smooth surface, but a rough sur­
face, because Belgian block is not an entirely 
smooth surface. Now, there isn ’t any evidence 
in the case tha t at the point where she alighted 
there was any depression, or, as we have heard 
in some instances cited here, a  saucer like depres­
sion, or that there was unevenness such as would 
cause the foot to slip, or tha t there were any 
pieces of Belgian block above the level of the 
street such as would cause one to stumble. I  
particularly asked Mrs. Gore the question whether 
she either slipped or stumbled, and she said she 
could not tell; did not know anything about that. 
If she could not say that there was, and she was 
the only person testifying to the facts, of the 
happening of the accident, of course the ju ry  
could not say anything about it. The ju ry  must 
decide the case upon the evidence and not upon 
mere speculation; and if the woman herself, who 
fell, cannot say that the unevenness of the street 
or the roughness of the Belgian block had any­
thing whatever to do with her falling, it would 
be folly to say that the ju ry  should be perm it­
ted to speculate when she herself was present in 
the accident and knew nothing whatever about it; 
and to say tha t she has made out a case of negli­
gence by reason of the place where she stepped 
out, is to assert a thing which is not the law in 
this State.

Now, with respect to the question of the light of 
this station, it seems to me that I  do not need to 
say anything more than to refer to the case of 
Traphagen against the Erie Railroad Company, 
which is found reported in 44 Yroom. That case 
indicates that where the exigencies of the business 
may require in some respects higher steps than 
in others, there isn ’t any evidence in the case to
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show that that isn ’t the same kind of a step with 
respect to the height that is used by other well 

- conducted railroad companies. And with respect 
to the m atter of light, there is no obligation what­
ever, cast upon the railroad company to furnish 
light, where they have not made the place extra 

10 hazardous, or anything of that sort. There is no 
case tha t holds tha t they are required to do that.

Now the next point is the situation here with 
respect to the combination of these elements, the 
platform, light and so on. I f  it was not negli­
gence on the part of the railroad company with 
respect to the platform, then the platform  was 
reasonably sufficient; as sufficient as the lady had 
a right to expect. I f  it was not negligence with 
respect to the platform, then the railroad com- 

20 pany had fulfilled its duty with respect thereto, 
and she had no reason to expect anything else. 
I f  it was not negligence with respect to the light, 
the railroad company had performed their duty 
in that particular. I f  one says, well, it was a rea­
sonably high step and it was Belgian block that 
she stepped upon, and there w asn’t any light 
there, it seems to me we can, first of all, elimi­
nate the question of both the light and the Bel­
gian block, by saying that there is no evidence in 

30 the case with respect to those two, either singly 
or in combination, neither of which was the ap­
proximate cause of this injury. When she step­
ped down from the car upon the Belgian block, 
the fact that it was Belgian block did not cause 
the accident; it isn ’t proven tha t it did, and the 
burden rests upon the plaintiff to show that the 
accident was due to the negligence of the company 
with respect to the Belgian block. When she 
stepped down, if the accident had been caused by 

40 the Belgian block, if she could have seen the fact 
that there was a dangerous place there, had there
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been light, then the two, in combination, in all 
likelihood, might have given rise to a presumption 
of negligence on the part of the railroad company 
in stopping a t a dangerous place without afford­
ing the woman an opportunity of seeing that it 
was dangerous; but the defect with the reasoning 
of plaintiff’s counsel, it seems to me, is th is: tha t 
there isn ’t anything in the case to support the 
view that it was a dangerous place, and if there 
had been any light there she would have seen the 
danger there; had there been light there, she 
would have seen the Belgian block; had there been 
light there, what she would have seen would not 
have prevented the accident. So fa r as the evi­
dence goes, I  think there were several other people 
who had already stepped upon that Belgian block, 
and she would have stepped down upon the Bel­
gian block. Now the fact that this step was rea­
sonably high does not indicate negligence on the 
part of the company. And the fact plainly and 
definitely appears, as established by the plaintiff, 
in evidence in the case, when she says that those 
people, at least six people, some of whom were 
women, had apparently alighted in perfect safety 
from the same side and the same step before she 
got down. I t  seems to me to be perfectly well 
established that the proximate cause of the acci­
dent was tha t she stepped down and pitched be­
fore she touched the ground at all. That was why 
I was specially anxious to in terrupt in your argu­
ment, that you had been slightly inaccurate in 
stating the manner of the happening of the acci­
dent thus generally. I  was a t pains to ask her 
whether she pitched before.she struck the ground; 
she said she did, and tha t was what caused her 
to fall; that after she pitched and struck the 
ground, she was not able to get her balance. So 
that the real, proximate cause of this accident
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was the fact that she pitched from this high step. 
She stepped down and while stepping, she pitched. 
She tried  to recover from that pitching, and she 
conld not do it;  and neither by way of light oi 
by way of Belgian block was there a contributing 
cause to the fact of the pitching. That was due 

10 to the high step, and the high step was not a neg­
ligent act. So that it seems to me, by reason of 
the line of cases cited in this State, tha t none of 
these causes, nor any set in combination, was the 
negligence of the defendant; and if none of them 
might be considered as the proximate cause of the 
accident, as I  think the fact that she pitched by 
reason of her stepping down from the step was, 
the fact tha t she pitched was not caused by any 
negligence of the defendant. I t  seems to me that 

20 for these reasons which I  have stated, there ought 
to be a nonsuit in the case, and you may have an 
objection entered in the record to tha t ruling.

Mr. King. I  want to call your H onor’s atten­
tion, before leaving it, to the fact tha t there isn t 
any evidence here tha t the defendant complied 
with the full crew act, and having pleaded the full 
crew act, the proof is tha t there wasn t  a brakeman 
at this station provided for passengers. That is 
no part of our case to prove—to prove that they 

30 did have a full crew. I  take the view that the 
proof shows that there was no brakeman on that 
tra in  as the full crew act requires they should 
have.

The Court. I  don’t, quite understand what you 
mean when you say it is not a part of your case.

Mr. King. I  say we had a right to assume 
if my statement is true, and if they had a number 
of cars, which I  claim in this case they did have— 
.they would have had a man there to help the 

^  people off.
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The. Court. The assumption is that they com­
plied with the law.

Mr. King. That is what I  am saying to you. 
Is that the proper procedure when they carry 
two or three cars dead. That is the very point 
I  am making.

The Court. Well, the point is th a t.y o u  want 
me to submit to the jury  the question as to 
whether or not they had a full crew, and because 
the men did not happen to be on the side a t the 
time, and because one or two cars were dead, 
why if tha t is the point—

Mr. King. No, I  didn’t say that. I  said the 
point I  have is, if they had a full crew, and they 
carried two or three cars dead, there would have 
been a brakeman at this platform, or might have 
been near there. I  am not objecting to your 
finding; you have ruled.

The Court. No, I  want to have these things 
brought to my attention.

Mr. King. I  say it is only fa ir to call your 
attention to that aspect of the case.

The Court. I  am always very anxious to hear 
everything you have got to say. I  see nothing 
whatever in what you have said—although you 
have said it extremely well—to change my mind 
about the m atter a t all.

The first point you raised is in regard to the 
full crew law. There is no charge in this dec­
laration at all under which such a case might be 
predicated; and consequently it is aside from the 
issue. And even if there were anything in the 
case upon which it could be predicated, the pre­
sumption is that the railroad company had per­
formed its duties and it was not negligent, and if 
anybody asserts that it was negligent, the burden 
of the establishment of tha t assertion rests upon 
the party asserting it. In  this case there has been
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absolutely no proof made to in any way fasten 
such negligence upon the company.

Now, with respect to the further remarks upon 
the point tha t has already been argued by Mr. 
Lum, I  find nothing more than a plain and very 
pungent statement of the other side of tha t ques-

10 tion. My recollection is perfectly clear on that 
point, that there is no single thing, and no combi­
nation of things tha t together can be charged as 
negligence against this company, which negligence 
the jury  may conclude upon the evidence was the 
proximate cause of this injury. So, for the rea­
sons already stated, I  adhere to the ruling I  have 
already pronounced, and you may have an ob­
jection entered on the record.
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Postea.
Filed November 10, 1915

New Jersey Supreme Court 10

This case was tried  before the Honorable Will­
iam H. Speer with a ju ry  a t the Morris Circuit 
on October 13th, 1915.

The Court a t the conclusion of the p lain tiff’s 
case directed a non-suit against said plaintiffs 
and in favor of the defendant.

Morris County .

The D elaware, Lackawanna and  
W estern R ailroad Company,

E mma E. M. Gore and George 
W. Gore,

Plaintiffs ,
against

Defendant.

Postea.

Action at 
Law.
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