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IN CHANCERY OF NEW JERSEY. 

BETWEEN ' 
MAKUFACTURING COMPANY, AND 1 

OTHERS, Complainants, Inter cutory 

L'HOMEDIEU, ;;;EPH E. EDSALL AND I ecree. 
OTHERS, D~fendants. .J 

This cause cm ing on to be heard in the presenc of respective 
counsel of the c mplainants and the defendant , and the bill, 
answer, replication, roofs and exhibits, having en read, and the 
arguments of the res ective counsel having b en heard, and the 
chancellor having t~k time to consider th same; it is declared 
that the said complaina ts are not entitle o the relief prayed for 
by them, as to the prope ty in the said 111 particularly described, 
and conveyed to the defen ant Elias Homedieu, as the property 
of the Clinton M'l,nufacturin Com any, the chancellor being of 

10 opinion that the said sale was r, 1clnlent and void as against the 
creditors of the said Clinton C any, the same having been ef-
fected under a fraudulent a~ eeme betweeri the said Edward W. 
Pratt and the said clefenc nts. It i 
the property of the co plainauts, The amburgh Manufacturing 
Company, and w hie! vas conveyed to th said Elias L'Homedieu 
by John Broderick sheriff of the county f Sussex on the 4th 
day of Decembe 18::lS, that the same was urcliased and con-
veyed to the s d Elias L'Homedieu, upon th trust, and for the 
purposes in e said !Jill mentioned to wit : to ay off all legal 

20 incumbra es upon the said property, and to pay cl satisfy the 
said de£ dants respectively, all just and legal claims e from the 
said' he Hamburgh Manufacturing Company," to then as cred-
ito of the said company, and that after the payment of t said 
• cumbrances and debts; then in trust for the said Company. It 
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1 further c1eclarec1 that the saicl complainants are interested int 
trust anc1 are entitled to have the accounts taken as pr ed 

for, ainst the saicl Elias L'Homec1ieu ancl the saic1 J os h E. 
Edsall, f the incor:ie and proceeds of the personal pro erty of 
the said The Hamburgh Uanufacturing Company," well as 
the rents, i ·ues and profits of the saic1 real estate, ta en posses-
sion of by tl1 u on the 10th day of June, A. D. 18 

It is 110w on this thirtieth day of June, 1846, rdered that it 
be referred to A, her Gifford, Esq., one of th masters of this 
Court, to take au ccount of the said perso I property taken 10 
possession of by the aic1 Elias L'Homedieu 1cl Joseph E. Edsall, 
under the said trust, a d of all other the , rsonal property, being 
the proceeds and profits f the said real state and personal estate, 
or purchased with the pro eds. or pro s thereof, and of the rents, 
issues, profits and produce o the id real estate, which have 
been possessed or received by e aic1 defendants, Elias L'Hom-
edien and Joseph E. Edsall, or of them, or by any other 
person or persons by their or thcr 
either of their use. 

And that the said ma er also take a account of the respec- 20 
tive debts, due from e saic1 "'I'he Han urgh l!{anufacturing 
Company" to the cl endants respectively, at e time of the said 
conveyance to th said Elias L'Homedieu, and t 
hath accrued ercon, and the amount, if any, pa 
pectively u n their said claims, and what, if any t ing, is now 
due, on t ir said respective claims, and the said mast r is at lib-
erty, i e shall see £t, to examine the parties uncler oa , and to 
com el them to produce before him, all books of ace nt and 
p ,ers in their possession or power. And all further c1i1 

re reserved until the coming in of the Master's Report. 30 

C. 
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I, 

:NCASTER'S REPORT_ 

In pursuance of an order of this Court, in the above stated 
cause, made on the twentieth day of September, A. D. 1848, by 
which, among other things therein contained, it is ordered that it 
be referred to Archer Gifford, Esquire, one of the llfasters of this 
Court, to take an account of the personal property taken posses-
sion of by the said Elias L'Homedieu and Joseph E. Edsall, under 
the said trust, and of all other the personal property, being the 
proceeds and profits of the sai,l rnal estate and personal estate or 
purchased with the proceeds or profits thereof, and of the rents, 

10 issues and profits and produce of the said real estate, as well of 
the Clinton Manufacturing Company as of the Hamburgh Manu-
facturing Company, which have been possessed or received by 
the said defendants, Elias L'Homeclieu and Joseph E. Edsall, or 
either of them, or by any other person or persons, by their or 
either of their order, or for their or either of their use. And fur-
ther in conformity to the decree of this Court, theretofore made 
in this cause, that the said llfaster also take an account of the re-
spective debts due from the said "'l'he Ham burgh llfanufacturing 
Company" to the defendants, respectively, at the time of the said 

20 conveyance to the said Elias L'Homcdieu, and the interest which 
hath accrued the.reon, and the amount, if any, paid to them re-
spectively, I, the said Archer Gifford, do respectfully report to 
his honor, the Chancellor, that having first duly notified the par-
ties, I have been attended at my office, and at other places, by 
the counsel of the respective parties, and do find that Elias 
L'Homedieu did, by deed of assignment and transfer bearing date 
the second day of April, A. D. 1846, and marked exhibit R.H., 
:No. 5, sell and convey and assign his estate, right, title and inter-
est in the property in question, and all his claims, liens and debts 

30 thereon, to Joseph E. Edsall-that the said Elias L'Homedieu 
has since departed this life, and that the said Joseph E. Edsall, 
as surviving trustee, has acconntcd before me for the rents, issues 
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and profits and proceeds of the trust property, pursuant to the 
terms of the reference in this cause, from the first day of June, 
A. D. 1839, the time of taking possession of the said property by 
the said L'Homedieu and Edsall, until the first day of June, A. 
D. 1849, from which time to the time of taking this account, the 
said premises have been vacated, all business thereon having been 
discontinued, and no use whatever made of said property, either 
for letting or any other purpose whatever. And I do further re-
port that in taking such account, it fully appears, that from the 

'rents, issues and profits, and all the proceeds and produce of the 10 
said trust property, there remains nothing in tlie hands of the said 
Joseph E. Edsall, to w horn the trust survived, wherewith to be 
charged. And I do fnrthe.r find from the evidence taken before 
me, tbat the said premises having lain dormant from tlie time pri-
or to December, A. D. 1838 to June, A. D. 1839, when the de-
fendants took possession. 'The clam, /looms, and some other of 
the most valuable works on the said property, having been des-
troyed by freshets, and otherwise injured, and become tenantless, 
that the advances which became necessary for erections and re· 
pairs, and in conducting the business of the said property, exceeds 20 
the receipts from the business carried on by said defendants. and 
from all other sources of revenue, the ~um of one hundred and 
thirty-four thousand twenty-five dollars and sixty-one cents, with-
out taking into account any salary or allowance of commissioners, 
which will appear by Schedule B., No. 5, to this my report an-
nexed, and wbich I pray may be considered as part thereof. I 
do further report that there have existed n large amount of debts 
against the Ham burgh Manufacturing property, none of wl,ich ap-
pear to have been paid or compromised before the taking posses-
sion thereof by the said L'Hornedieu and Edsall, as herein before 30 
mentioned, although the said premises had been leased to Ed ward 
W. Pratt, from the first of December, A. D. 1838, for three years, 
with a view to the payment and settlement of sairl debts, with-
out any money realized thereon, and I find that the liens upon 
the said trust property and the debts of creditors of the Ham-
bmgh l\Ianufacturing Uompany, and which are preferrecl under 
the said trust, being· claims on the trnct itself, iuclucling Edsall's 
mortgage on the .Mine farm, and secured by the trust deed, in con-
formity to the decree of the Court of Appeals, and the reference 
to me by this honorable Court, are as follows, that is to say: 40 
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Firstly. Liens by mortgage and judgments, ancl otherwise se~ 
cured by the trust originally in part given to the said Joseph E. 
Edsall, and in part assigned and transferred to him, and now held 
by him, and due thereon to him up to the first day of July in-
stant, the sum of fifty-eight thousancl two-hundred and twenty-
eight thousand dollars and twenty-five cents, as appears by Sched-
ule A., No. 2, to this my report annexed. 

Secondly. Debts secured by the trust, to others than the said 
Joseph E. Edsall, that is to say: To Daniel Haines and others, 

10 the amount of six thousand four hundred and ninety-seven dol-
lars and nine cents, as appears more particularly by Schedule A., 
No. 3, which said Schedules I pray may be considered as a part 
of this my report. 

I have further made the general results to appear by the sev-
eral additional Schedules-B. No. 1, B. No. 2, B. No. 3, B. No. 
4, and B. No. 5, which I pray may also be taken and considered 
as part of this my report. 

In making· my report respecting the several matters above men~ 
tioned and referred to in the Schedules annexed, I have consid-

20 creel the said Joseph JD. Edsall by virtue of the said conveyance 
or assignment of said Elias L'Ilomedieu to him, and by having 
survived the saicl L'Homeclien, to have acted as a trustee for saicl 
creditors, and as such trustee accountable ( acting as a trustee for 
said creditors) for any rents and profits that may have come to 
his hands, but not accountable for loss or damage or for use or oc~ 
cupation of the said premises. I liave. further considered that 
under the circumstances, that the said Joseph E. Edsall was a 
mortgagee of said premises, and one of the largest creditors, ancl 
it appearing from evidence that the said property was taken pos-

30 session of with the intention of carrying on a business which has 
utterly failed, and that no balance remains in the hancls of said 
Edsall, for which he can be allowable, but rather a balance clue 
to him, that I have made no allowance of commissions to said 
Edsall, to which, as trustee, he might otherwise be deemed to be 
entitled. All which is respectfully submitted. 

A. GIFFORD, 
NEWARK, July 1, 1856. 1W. 9" E. in Clt'y. 
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EXCEPTIONS TO MASTER'S REPORT. 

Exceptions taken by the complainants in this cause to the re-
port made thereon, on the first day of July, in the year of' our 
Lord, 1856, and filed with the clerk of this Court, on the 21st day 
of October last, by Archer Gifford, Esq., one of the masters of 
this Court, to whom this cause was referred by a decretal order 
made in the said cause ,,n the ·20th of September, A. D. 1848, 
touching the matters therein referred to him. 

First Exception. For that the said Master has proceeded in 
his sai<l report on a wrong basis, in chargi1:g the trust estate, or 
the trust fuud with the losses in the business conducted by the 10 
defendant, Joseph E. Edsall, and by the said Joseph E. Edsall 
and Elias L'Homedicu on their own acconnt and for their own 
benefit. 

Seconrl Exception. Because the said Master has charged the 
trust fund and the trust property with the expenses of the im-
provements and rebuilding of The Hamburgh :Manufacturing 
Company works and other property contained in the said trust, 
made for the convenience of the said Joseph E. Edsall and of the 
said Joseph E. Edsall and Elias L'Homedieu, in aid of their own 
private bnsiness and to advance their own private ends. 20 

Tltird Exception. Because the complainants claimed before 
the ]\faster that the said Joseph E. Edsall and the said Joseph 
E. Edsall and Elias L'Homedieu should be charged in the account 
with an annual rent for the trust property dming the time he and 
they occnpied the same in carrying on their private business, which 
mode of accounting was denied by the said ]\foster, and the cestui 
que trusts and creditors were treated by the said l\Iaster as partners 
in the said business, and liable for the losses in the same conducted 
solely for tho benefit of the said Joseph E. Edsall and the said 
Joseph E. Edsall and Elias L'Homedieu. 30 

Fourtl, Exception. Because the ]\faster persisted in treating the 
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cestui que trusts and creditors as partners in the said business not 
only against tbe most positive insistment of the complainants, 
but against the clearest proofs in the cause, that the business of 
the said defendants was undertaken for their own and sole bene-
fit, without any consultation with the said parties, and upon the 
fullest evidence that if successful, the business was to enure to 
the personal benefit of the debts of the defendants alone, and not 
to that of the complainants. 

Fiftl, Exception. Because the Master has not charged the said 
10 Joseph E. Edsall with all the personal property, ores and wood 

taken by the said Joseph E. Edsall and the said Joseph E. Ed-
sall and Elias L'Homedieu, and used by them, or either of them 
for their own uses and purposes in carrying on business at the 
said works, nor with the true amount sold by them, or either of 
them. 

Sixt!, Exception. Because the Master in his report says the 
said Joseph E. Edsall has accounted before him for the rents, 
issues and profits of the property in his hands, and yet, that 
from the same there was nothing in the hands of the said J osepb 

20 E. Edsall wherewith he could be charged, and that against un-
contradicted and the fullest evidence that the said rents, issues 
and profits were of large value annually. 

Sei·entlt Exception. Because no power or authority was given 
the Master to charge the trust fund or the tmst property, or the ces-
tui que trusts with the results of the business canied on upon the 
works at Ham burgh, by the said L'Homedieu and Joseph E. Ed-
sall, or by the said Joseph E. Edsall, no such matter having been 
referred to the said Master by the order 0£ reference, but on the 
contrary, he was directed to take an account of all the property 

30 taken possession of by the said defendants under the said trust, 
and of the proceeds and profits of the real estate, and the rents, 
issues, profits and produce of the said real estate. 

Eiglttlt ExcqJtion. Because the said l\faster erred in charging 
• against the trusts the improvements made on the works at Ham• 
burgh, and machinery placed tlierein. 

Nintli Exception. Because the said ]\faster has allowed the 
said Joseph E. Edsall, the acting trustee and surYivor, a larger 
amount of claims than he is entitled to, and has allowed such 
claims for their face with interest, when in truth and in fact, they 

40 were bought in by the said Joseph E. Edsall, for a very small 
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amount, and should have been allowed him only for the amount 
paicl by him for them with interest. 

Tent!, Exception. Because the said Master acted upon the 
idea, but which is expressly contradicted by the proof in the 
cause, that the trustees took possession of the property with the in-
tention of carrying on the business for the benefit of the creclitors 
ancl others interestecl in the concern, and as the business failecl in 
his opinion, therefore the creditors and stockholders arc to suffer. 

Elevcntlt Exception. Because the said Master declared by his 
report there was nothing coming from the said Joseph E. Eel- 10 
sail, on account of the said trust, but that a large sum, to wit the 
sum of one hundred and thirty-fom thousand ancl seventy-five 
dollars anU sixty-one cents, was due and owing to him for advan-
ces and repairs, and in conducting the said business; whereas on 
the true mode of accounting, a· large sum of money was due and 
owing from the said defendant, Joseph E. Edsall, as trustee to the 
said trust, for property solcl by him, and for the rents and profits 
of the real estate receive,! by him or which he was justly charge-
able for. 

Tweiftl, Excep!'io11. Because the said Master, while he declared 20 
the saicl Joseph E. Edsall a trnstee and as such trnstee accounta-
ble for any rents and profits that may have come to his hancls, re-
fused to charge him for any loss or damage of the premises ]n his 
charge, or for the use and occupation of the said premises. 

In which said several matters above specifiecl these exceptants 
except to the said report, and humbly conceive that the said Mas-
ter hath erred, and tlrnt the said report is wrong, unjust and 
inequitable, ancl therefore pray that the said report, so far as re-
gards the particulars above specified, ancl as a whole as being 
founded on a wrong principle of accounting, may be disallowed, 30 
rejected ancl set aside and a new report be ordered to be taken, 
ancl that the said report may be corrected and amendecl accord-
ingly, ancl they pray the judgment of this court thereupon. 

WM. PE:'IINING'l'ON, 
Solicitor antl ef Counsel witlt Complainants, Exceptants. 
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ORDER 
OVERRULING EXCEPTIONS AND CONFIRMIKG REPORT. 

This cause having been referred to Archer Gifford, Esq., one of 
the Masters of this Court, to take an account, as in the order of 
reference in that behalf made by this Court, and on file, will more 
fully appear, and the said l\Iastcr having taken the said acco;rnt, 
and made his report thereupon, bearing date on the first day of 
July, 1856, and filed in this Court on the twenty-first day of Oc-
tober, in the last said year, as in and by the said report and 
Schedules thereto annexed, will more fully appear. And the 
said complainants, by their counsel and solicitor, William Pen-

10 nington, having on the eighth day of January, 1S57, filed excep-
tions to the said llfas_ter's report, and the chancellor having been 
of counsel, while at the bar, with the complainants, by an order 
made on the twcntict~ day of May, 1S57, by consent of parties, 
Joseph F. Randolph, Esq., one of the Masters of this Court, was 
substituted in the place of the chancellor, to hear the said excep-
tions, and advise the chancellor thereon, and the said :i\Iaster Ran-
dolph having heard the counsel of the respective parties upon the 
same, and having advised the chancellor that the said exceptions 
should be overruled, it is thereupon on this· twenty-fourth day of 

20 February, 1858, ordered and decreed by the chancellor that the 
said exceptions be overruled, and that the said report of the said 
Master Gifford do stand ratified and confirmed with costs. 

B. 1vn,L1AMsoN, c. 



11 

PETITION OF APPEAL. 

Ta the 1-Ianarablc tlte Judges ef tlw Court qf Errors and Appeals 
in the last resort i'n all causes in the State qf New ~Tersey : 

"rhe petition of the appellants in the above stated cause, re-
spectfully shows that your petitioners find themselves aggrieved 
by an interlocUtory decree, made by his honor the chancellor, 
beari~1g date the twenty-fourth day of February, in the year of 
our Lord, one thousand eight hundred and fifty-eight, in a snit 
wherein the said appellants are complainants and the said respon• 
dents are defendants, on exceptions filed by the said complainants 
to the report of Master Archer Gifford, Esq., to whom the said 10 
cause was referred, to state an account in this report, to wit : 
that the said decree overrules the exceptions taken to the said 
Master's and affirms the said report in all respects with 
costs. And your petitioners appeal from the said decree upon the 
ground tlrnt the same is erroneous, for that the said report of the 
said ~faster should have been set aside with costs, and the said 
exceptions sustained, and the cause referred back to some ]\faster 
of tl1is Court, to restate the said account on new principles, and 
such as are embraced in the exceptions to the said report, filed in 
the Court of Chancery. 20 

Your petitioners therefore pray that the said decree of the chan-
cellor may be reversed, set aside ancl for nothing holden ; that 
your petitioners may be allowed their costs, and that your peti-
tioners ma'y have such relief in the premises as to this honora blc 
Court shaU seem meet. 

Dated March 15, 1858. 
• WJ\1. PENNI\'GTO:.\', 

Solicitor and if Counsel witli Appellants. 

Answer of respondents filed and in usual form. 
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OFIN""IQN""_ 

RA.~DOLPH, l\'.Iaster. 'l1he interlocutory decree in this cause di-
rects the Master to take an account of the personal property taken 
possession of by the said L'Homedieu & Edsall, under the trusts 
named in the decree, and of all other the personal property being 
the proceeds and profits of the said real and personal estatll, or 
p'urchased with the proceeds or profits thereof, and of the rents 
and issues, profits and produce of the said real estate, as well of 
the Clinton as of the Hamburgh Manufacturing Company, which 
have been possessed or received by said defendants, or either of 

10 them, or by any other person or persons, by their order, or the 
order of either of them, for their use. 'rhe ]\faster was also directed 
to take an account of the debts due from the Hamburgh llfann-
factnring Company to the <lefendants at the time of the convey-
ance to said L'Hommedieu and qrn interest and payments thereon. 

'l'he Master reports the debts due to Joseph E. Edsall, one of 
the defendants, from the Hamburgh ]lfannfacturing Company, at 
the time of the conveyance to Elias L'Hommedien, De.c. 24, 
1838, with the interest from that time to the 1st of July, 1856, 
to he $58,228 25, and the other debts due from said Company to 

20 be $6,497 09. He also reports the advances made by tl,c defend-
ants in carrying on the Ham burgh Iron Works from the time they 
took possession of them, to be $380,020 40, and the proceeds 
arising from the sales of iron, &c., by the defenJa11ts, to be 
$207,661 G4-leaving for excess of advances, $172,358 94, or 
deducting from the advances, $38,333 33, for services rendered by 
defendants, the excess of adyances above the sales and receipts 
are reported at $134,025 61. The ]\faster also reports that Joseph 
K Edsall, having survived his co-trustee, the said Elias L'Horn-
rnedieu, has, as such survivor, accounted to him for "the rents, 

30 issues and profits and proceeds of the trust property, pursuant to 
the terms of the reference," from the taking possession of the 
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trust pr.operty on the 1st of June, 1839, until the premises were 
Yacated and the business discontinued by the defendants, June 
1st, 1849, and he reports "that in taking such account, it fully 
appears that from the rents, issues and profits, ancl all the pro-
ceeds and produce of said trust property, there remains nothing 
in the hands of saicl ,Joseph E. Edsall, to whom the trust survived, 
wherewith to be charged." 

To this report, several exceptions have been taken, but all that 
has been urged upon the hearing is sub~tantially emUracecl in the 
first and third exceptions, which are 10 

(1.) 'l'hat the Master has proceeded in his report on a wrong 
basis, in charging the trust estate or trust fnnd with the losses in 
the business conducted by the defendants on t.heir own account, 
and for their own benefit. Ancl also, (3.) Because the complain-
ants claimed, before the l\Iaster, that the defendants be charged 
with an annual rent for the trust property during the time they 
occupied the same in carrying on their private business, which 
mode of accounting was denied by the }\faster, and the cestu.i que 
trust ancl creditors were treatecl by him as partners in the said 
business, aucl liable for the losses in the same, condncteJ solely 20 
for the benefit of the defendants. 

rl'he complainants jnsist that by the terms of the reference, the 
l\Iastcr must charge the defendants with an nunnal rent and the 
interest thereon, and they procluce some two or three lvitnesscs 
w110 state that from two to three or four thonsancl dollars a year 
would have been a fair rent for the trust property. On the other 
hand, the defendants say that they arc only trustees, tlmt they 
never rented the property, that they only took possession thereof 
at the earnest request of the creditors of the Hamburgh Com-
pany, when nobody else would take it, by law or otherwise, to 30 
preserve it from destruction, and to hold and work it until the 
same conlcl be solcl or rented; that for the same reason they were 
com1rn1led to retain the same for several years, and work it at a 
sacrifice, and until the aggregate loss exceeded one hundred thou-
sand dollars, and that therefore they !;ave nothing for which they 
ought to account. 

It appears from the evidence that all the personal property 
was sold by the sheriff, prior to the possession of the defendants, 
and as to any personal property, the proceeds and profits of the 
real estate, or pmchased therewith, that of course must depend 40 
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on the fact of there being such proceeds and profits ; so that in 
reality the whole matter is narrowed down to the enquiry whether 
the 1\faster has, in accordance with the reference, taken an account 
of the rents, issues, profits and produce of the real estate held in 
trust. 

Ordinarily, an account required from a trustee of the rents and 
profits, or of the rents, issues, profits ancl produce, would be au 
account showing the balance in his hands of the rents and produce 
received over and above the necessary expenditure; but as in 

10 this case no rents were received by the trustees, unless they are 
themselves chargeable with the rents, it is necessary to look be-
yond the order of reference, to ascertain as well what the Court 
and party meant by the reference, as for what the trustees, by 
the principles of law and the fhcts in this case are chargeable. 

It appears by the evidence in this case, that the Harn burgh and 
Clinton l\lanufacturing Companies, some ·years since being insol-
vent and the sheriff of Sussex county having against them several 
executions on which he lrnd advertised, and was about to sell 
their property, the creclitors of saicl Companies after several con-

20 fercnces on the subject, on the seventh day of December, 1831, 
entered into a written agreement, by which amongst other things, 
they agreed that Elias L'Hommcdicu, as their agent and trustee, 
should purchase for the creditors' use, the property of the t,ro 
Companies, to be sold by the sheriff, for any sum not exceeding 
with the incumbrances, the sum of thirty-two thousand dollars; 
and they authorized their agent and trustee to raise by bond and 
mortgag·e on the premises, such sum of money as would be suffi-
cient to pay the purchase money, the amount of incumbrance, tl1e 
creditors' debts and two thousand dollars to put the furnace in 

30 blast; they authorized him also, upon certain terms, to lease and 
to sell the property; after this agreement was executed, the 
property was sold, and 1\ir. L'Hommeclieu in pursuance thereof, 
became the purchaser and subsequently entered into possession 
thereof, and leased the property and also entered into an agree-
ment to sell the same to Edward W. Pratt, a large stockholder 
in the Company, one of the complainants, who, through pecuui-
al'y embarrassments and. other causes, was unable to comply with 
his lease Ol' agreement, or to possess and use the property under 
them; Mr. L'Hommedieu failing to dispose of the property by 

40 lease or otherwise, or to raise money thereon to pay the incum· 
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brances and debts, and put the property in order for blast ; the 
ereditors were called together to devise the means for dispos-
ing of, or using the same. All the creditors except L'Hommedieu 
and Joseph E. Edsall refused to take upon themselves, together 
or separately, the nse of the property, several of them declaring 
that they would rather Jose their debts than run the risk; llfr. 
Pratt being at this time confined for debt, in the Newark jail, 
gave up his lease and agreement for purchase, and at length 
L'Hommedien ancl EdsaJI, at the earnest request of the creditors, 
eonclucled to take possession of the property and endeavor to 10 
work it to the best advantage. Edsall was the largest creditor 
and held mortgages on the property, and says he took possession 
as mortgagee in conjunction with L'Hommedieu, as trustee, whom 
Le has survived and whose int~rest he acquired, and he is now 
the sole trnstee, not only for the agreeing creditors and snch others 
as did not enter into the agreement, bnt also according to the 
decision of this Court and of the Court of Errors mu] Appeals, 
as trustee for The Hamburgh Company and its stockholders, 
amongst whom nm Edward \\T. Pratt and the other complainants, 
if there be any thing left of the property ancl its earnings after 20 
the ineumbrances and debts arc all paid. There seems to haYc 
been no lease or other agreement either by parol or in writing 
entered into by or for L'Hommedien and Edsall, when they took 
possession of the pro1)erty ,\;ith a view of working it, on the first 
<lay of June, 1839. 

"Thomas D. Edsall says in his testimony before the lliaster, 
that he was present at two or three meetings of the creditors, at 
Hambnrgh and at Newton, and one at Gov. Haines' office, prior 
to the possession taken of said works by L'Hommcdicu; the cred-
itors then saicl L'Hommedien and Edsall should take possession 30 
,md drive the said works, but they wore not willing themselves 
to do so, because they considered it a I0sing business." Under 
these circumstances tho defendants took possession, when the 
property was much ont of repair ancl tho dam carried a way by a 
storm, and when it was necessary to expend large sums of their 
own money to put the works in operation before they conld hope 
for any remuneration. W c may ask perhaps as well at this point 
as any other, what was then the understanding between the trus-
tees and the other creditors as to the rent for the property pos-
sessed ; was it then understood that the trustees should pay a 40 
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fixed rent for the property, be liable for its use ancl occupation 
without regard to the returns of their business, or that they should 
simply be charged as trustees, for all monies they migl1t receive 
over and above their actual expenditure 1 

The principles of Jaw applicable to trnstees, are well settled: a 
trustee is never permitted to make any profit to himself in anyof 
the concerns of his trust ; on the other hand, he is not liable for 
any loss which occurs in the discharge of his duties, unless Le 
has been guilty of negligence, malversation or fraud. l Story 

10 Eq. § 465; 1 Vesey Jr. 32, Wilkerson v. Stafford ancl cases in 
1 Vesey Supplement p. 9 ; 6 Vesey, Jr. 488, Caffrey v. Darbey; 
l John Ch. R. 27, Green v. ,vinter; 6 Haist. 145, Voorhees v. 
Stoothoff . 

.A trnstee is not chargeable with more than he has receind, 
unless in a case of gross negligence amounting to wilful de-
fault. 2 John Ch. R., 1 Osgood v. Franklin; 1 Vernon 144; 
1 Vesey Jr. 193; 4 John Ch. R. 619; 1 Saxton 295, St. Bank v. 
Marsh & Edgar; 16 Mass. R. 221, Barrett v. Joy. 

A trustee will not be helcl liable for estimated rents when none 
20 were received, ,incl the delay in selling the trust property was/or 

want of purchasers. 7 Gratton 17G, Griffin v. McCauley. 
'rhere is no pretence here of n.ny fraud or negligence; on the 

contrary, it appears that the trustees were skilful and energetic 
men, and did the best that circumstances, ancl the precarious state 
of the iron business permitted ; and yet, in a few years, so far 
from making money, they sunk over one hundred thousand dol-
lars, as appears by their accounts, the correctness of which is not 
contested. Cau the creditors then, whose immediate trnstees the 
defendants are, insist, under the circmnstances of this case. upon 

30 charging them with a regular annual rent 1 I think not. rrhere 
is no contract that requires it, and no principle of law that wmtld 
justify it; and no creditor has come forward to claim it, although 
their claims are still unliqnidated. If, then, the immediate cestui 
que trusts cannot claim of the defendants rents, when none were 
received, and none made, can the mere resulting cestui '.[lte trusts 
who lie behind the unpaid creditors, make the claim, in the hopes 
that the property may reach them by thns paying off the credit-
ors 1 I think not. The Hambmgh Company, and Edward E. 
Pratt, and the other stockholder complainants, have only a right 

40 of redemption or resulting right to the property, after the sixty· 
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firn thousand dollars of debts are paid off, and they surely can 
have no greater power to charge the trustees than those who ap-
pointed them, and for whom they were acting. And this seems 
to have been the view of the complainants when they filed tlieir 
hill, for they do not charge the defendants for any rent rescr-ved 
by leaso or agreement, or for any amount for the use ancl occu-
pation of the premises, hut for the 11rofits that they had made, 
viz. " that defendants, after paying all expenses thereof', cleared 
out of the first blast upwards of fifteen thousantl dollars, and out 
of the second blast more tban ten thousand dollars, together a 10 
sum more than sufficient to pay all the debts of the Ham burgh 
Company;" that defendants had not accounted for "the proceeds 
and rents and profits," or for "the proceeds and profits of the said 
blasts, dnring the period they had possession of the said property," 
that the defendants pretended that " they had not realized suffi-
cient from the said property to pay off the said creditors, &c.," 
the contrary whereof is charged to be true, and the prayer .of the 
bill is for an account of "the rents, profits and produce of said 
real estate, and that in taking such account the defendants be 
charged with " interest for such balances as shall appear to have 20 
been in their hands from time to time," and the evidence a<lcluced 
by the complainants prior to the hearing before the Master, seems 
to be to sustain tlw same view of the case. 

In 1848, after this canse had been decided in the Comt of Ap-
peals, the complainants applied to the chancellor for the appoint-
ment of n receh·er, which motion was refused by the chancellor, 
on the ground that "the works nre now in operation, conducted 
by EclsalL a man ex perieuced in the business, and of unqnes-
tionecl responsibility." Why apply for a receiver, if the property 
was already at a rent for its fnll value, to a responsible man, or 30 
why refuse it on the ground that the trustee was " a man experi-
enced in the business 1" And the chancellor asks, in conclusiou, 
why appoint a receiver where there is no apprehension of danger 
from the property remaining in the use of the trustee, and he has 

.been ordered to account "fo1· the rents that may ltave been re-
ceived?" And again, pretty much the same view is taken by the 
chancellor, in 1849, on refusing a motion to appoint a new trustee. 
According to the evidence, during all the time the defendants held 
the property, it was held for rent or sale, and no offer was ever 
made for either, although at a time when iron commanded the 40 
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highest price, and when it was offered for sale for $22,500 to 
$25,000. Several witnesses testify that not only the Hamburgh 
Iron V\7 orks, but several other works in the same part of the coun-
try, were conducted, during the time the defendants occupied this 
property, at heavy loss, and in fact that pretty much all who had 
engaged in the manufacture of iron in Kew Jersey, during that 
period, Lad either become bankrupts or sustained heavy pecuniary 
losses; and that the annnal value of iron works was little or 
nothing, if not absolutely worse than nothing: so that if I had 

10 any doubt of the correctness of the principle on which the Master 
has placed his report, looking at the present depreciated value of 
the property, the large amount of debts unpaid, the small quan-
tum mcruit return that could arise from a different principle of ac-
counting, the satisfaction of the creditors, who are the immediate 
cesiui que trusts, I should hesitate to send this matter back to the 
Master without some stipulation on the complainants to pay any 
deficiency that might eventually be coming to the creditors of the 
Company, for if we charge the trustees the l1eavy rent of $2,500 
a year for the ten years they occupied the premises, and estimate 

20 their present valtw as high as $25,000, there will still be several 
thousand dollars coming to the creditors beyond the amount of 
rent and value, and of course that much short of reaching the 
complainants. But from the whole case, I entertain no doubt of 
the correctness of the principle adopted by the Master, and con-
trary to my first impression, I am constrained to recommend to 
the chancellor to overrnle the exceptions and confirm the report. 

Jos. F. RANDOLPH, 

Master C. C. 
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