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Thomas vs. Devine, et al.-Summons. 

SUMMONS. 

STATE OF NEW JERSEY: ss. 
To Charles P. Devine and William 

Bartlett, GREETING: 
(L. s.) You are hereby summoned to an-

swer the annexed Complaint of 
George Thomas, by his ne_xt friend 

Har old J. Thomas, and Harold J. Thomas, indi-
vidually, in an action at law in the Supreme 
Cour t, and TAKE NOTICE that unless you file an 
Answer to said Complaint with the Clerk of the 
Supreme Court at Trenton, within twenty days 
after service upon you of this Writ and the 
annexed Complaint the Plaintiffs may proceed 
in this suit, and Judgment may be entered against 
you. 

vVitn ess, ,V ILLIAM S. GuMMERE, Chief Justice 
of the Supreme Court at Trenton, this 31st day 
of J uly, 1926. 

EDWARD J. ICELLEHER, 
Clerk. 

,T OlIN w. LYNESS, 
Attorney for Plaintiffs. 
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Thomas vs. Devine, et al.-Complaint. 

COMPLAINT. 

New Jersey Supreme Court 
u NION COUNTY. 

GEORGE THOMAS, by his next 
friend, llAROLD J. TnoMAs, 
and I-IAROLD J. THoivrAs, indi-
vidually, 

Plaint iffs, 
vs. 

CHARLES P . DEVINE and WILLIAM 
BARTLETT, 

Def endants. 

Action at 
Law. 

Complaint. · 

The plaintiffs residing in the City of Elizabeth , 
County of Union, State of New Jersey, say that: 

1. At all the times hereinafter named the de-
fendant, Charles P. Devine, was the owner of an 
automobile displaying the license # U5777-1926 
New Jersey. 

30 2. At all the times hereinafter mentioned th e 
defendant, Charles P. Devine, through liis servant, 
agent or employee, William Bartlett, managed, 
operated and controlled said automobile display-
ing _license # U5777-1926 New Jersey. 

40 

3. That on or about the 5th day of April, 1926, 
the plaintiff, George '11homas, was lawfully cross-
ing Caldwell Place at the intersection of South 
Union street, both of which are public highways 
in the City of Elizabeth, County of Union, and 
State of New Jersey. 

3 
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4. That at the said time and place as afore-
said and while the said George Thomas, one of 
the plaintiffs, was in the act of crossing said 
highway, the defendant, Charles P. Devine, 
through his servant, agent or employee, William 
Bar tlett, without notice or warning, drove his 
said automobile into, against and upon the plain-
tiff, George Thomas. 

5. '11ha t as a result of the driving the said 
automobile into and against the plaintiff, George 
Thoma s, the plaintiff, George Thomas, was 
throwu to the ground and run over by tho said 
automobile and received a fracture of the left 
leg, and ~ras bruised, contused, wounded and 
inju r ed in other parts of the body, and was as a 
result thereof confined to the hospital for a long 
peri od of time and will in the future continue to 
suffer from the said injuries. 

6. rrhe plaintiff, George Thomas, as a result 
01' the said driving of the said automobile into 
and against hjm and of the injuries resulting 
there from, has received a permanent injury and 
a shortening of the left leg. 

7. '11he plaintiff, George Thomas, has since 
continually suffered and will in the future con-
tinue to suffer from said injuries. 

8. The plaintiff, George Thomas, was in the 
exercise of duo care at the time said collision 
occurred. 

9. It was the duty of the defendants to so 
· control, manage and operate their automobile so 
as not to have driven into, against and upon the 
plaintiff, George Thomas. 

10. '11he plaintiff, George Thomas, at the time 
of said collision was under the age of fourteen 
year s, to wit: nine years of age. 

10 

JO 
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Thomas vs. De1.;ine, et al.-Complaint. 

11. Said injuries to the plaintiff, George 
Thomas, were dne to the carelessness, negligen ce 
and recklessness of the defendants. The car e-
lessness, negligence and recklessness of the de-
fendant, vVilliam Bartlett, consisted in (a) drivin g· 
the automobile without being licensed to do so ; 

10 (b) driving the automobile while in an intoxicat ed 
condition; ( c) in not observing the rights of the 
plaintiff, George 'l1homas, in and to said highwa y; 
( d) in not giving any notice or warning as he ap-
proached said intersection; ( e) in driving said 
automobile without the brakes being in a prop er 
condition; (f) in approaching said street inter -
section at an unsafe rate of speed; (g) in ap-
proaching said street intersection without havin g 
the brakes properly set; (h) in not using due 

20 care for the safety of others using the said high-
way at the said time and place. The careles s-
ness, negligence and recklessness of the defend-
ant, Charles P. Devine, consisted in (a) allowin g 
the defendant, vVilliam Bartlett, to operate said 
automobile without a license; (b) allowing th e 
defendant, ,Villiam Bartlett, to operate said auto-
mobile ·v/hen in an intoxicated condition; ( c) per-
mitting the said William Bartlett to operate said 
automobile when the brakes were not in a proper 

30 condition; (d) allowing the said Williain Bartlett 
to operate said automobile at an unsafe rate of 
speed; in not giving a warning of the approach 
of said automobile and in not observing the rules 
of the road. 

12. The plaintiff, Harold J. Thomas, the next 
friend and father of the plaintiff, George Thomas, 
as a result of the negligence of the defendants, 
and the injuries resulting to George Thomas, as 
aforesaid, was put to great expense in procur-

40 ing hospital services, medical attendance and 

5 
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medicine and in the loss of time in caring for the 
said George Thomas and will in the future be 
put to· other and further expense as a result 
thereof. 

13. The -plaintiff, Harold J. Thomas, demands 
of the defendants the sum of $3,000.00. lO 

14. The plaintiff, George Thomas, demands of 
the defendants the sum of $15,000.00. 

JOHN W. LYNESS, 
Attorney for Plaintiffs. 

20 

30 

40 
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Thomas vs. Devine, et al.-Answer. 

ANSWER. 

NEW JERSEY SUPREME COURT. 

u NION COUNTY. 

1 o GEORGE THOMAS, by his next 
friend, I-IAROLn J. TnoMAs, 
and I-IAROLD ,J. THOMAS, indi-
vidually, Action at 

Law. 

20 

Plaintiffs, 

vs. 
CHARLES P. DEVINE and WILLIAM 

BARTLETT, 

Defendants. 

Answer. 

The defendant, Charles Devine, residing in the 
City of Elizabeth, County of Union and Sltate of 
N e-w Jersey, by way of answer says: 

1. He admits paragraph 1 of the complaint. 

2. ' He denies the allegations in paragraph s 
2-3-4-5-6- 7-8 and 9 of the complaint. 

3. The defendant has not sufficient knowledg e 
of the allegations in paragraph 10 and leaves th e 

8 O. plaintiff to his proof. 

40 

4. · He denies the allegations in paragraphs 11 
and 12 of the complaint. 

FIRST SEPARATE DEFENSE. 

The careles ·sness and negligence of the plain-
tiff, George Thomas, was the proximate cause 
of the alleged accident. 

Thomas vs. Devine, et al.-Answer. 

SECOND SEPARATE DEFENSE. 

The carelessness and negligence of the plain-
tiff, George Thomas, contributed to the hap-
pening of the alleged accident. 

'l1HIRD SEPARATE DEFENSE. 

The carelessness and negligence of the plain-
tiff, Harold J. Thomas, was the proximate cause 
of the alleged accident. 

FOURTH SEPARATE DEFENSE. 

The plaintiff, George Thomas, was at the time 
of the happening of the accident the agent and 
servant of Harold J. Thomas, and the careless-

10 

ness and negligence of George Thomas, which 
negligence caused the .accident, is imputed to the 20 
plaintiff, Harold J. Thomas. 

FIFTH SEPARATE DEFENSE. 

rrhe defendant, William Bartlett, was at the 
time of the happening of the accident engaged in 
and about his own business, and was not engaged 
in or about the business of the defendant, Charles 
P. Devine. 

JNO A. MATTHEWS, 30 
Attorney for Defendants. 

40 
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Thomas vs. D'evine, et al.-Reply. 

REPLY. 

NEW JERSEY SUPREME COUR'l\ 
' u NION COUNTY. 

1 o GEORGE THOMAS, by his next 
friend, I-IAROLD J. THOMAS, 
and HAROLD J. THOMAS, indi-
vidually, Action at 

Law. 

20 

30 

40 

Plaintiffs, 

vs. 
CHARLES P. DEVINE and WILLIAM 

BARTLETT, 
Defendants. 

Reply. 

Plaintiffs deny every allegation in the First, 
Second, Third, Fourth and Fifth Defense of the 
answer and join issue on the remainder of the 
answer. 

JOHN W. LYNESS, 
Attorney for Plaintiffs. 

9 

Thomas vs. Devine, et al.-Postea. 

POSTEA. 

NEW JERSEY SUPREME COURT. 

u NION COUNTY. 

GEORGE THOMAS, by his next 
friend, HAROLD J. rrHoMAS, 
and l{AIWLD .T. THOMAS, indi-
vidually, 

Plaintiffs, 
vs. 

CnARLES P. DEVINE and WILLIAM 
BARCLAY, 

Action at 
Law. 
Postea. 

10 

This case was tried before Judge Peter F. , 20 
Daly, and a jury at the Union County Circuit 
on February 14th and February -15th, 1927. The 
jury returned a general verdict against the de-
fendants and in favor of the plaintiff George 
Thomas, in the amount of Four Thousand Five 
Hundred and 00/100 ($4,500.00) Dollars, and in 
favor of the plaintiff Harold J. Thomas in the 
amount of Five Hundred and 00/100 ($500.00) 
Dollars. 

PETER F. DALY, 
Judge. 

Filed February 17, 1927. 

40 
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Thomas vs. Devine, et al.-N otice of Appeal. 

NOTICE OF APPEAL 

NEW JERSEY SUPREME COURT. 

UNION COUNTY. 

GEORGE THOMAS, by his next 
friend, I-IAROLD J. THOMAS, 
and HAROLD ,J. THOMAS, indi-
vidually, 

Plaint iffs, 

vs. 

iCHARLES P. DEVINE and WILLIAM 
BARTLETT, 

Def endants. 

Action at 
Law. 

Notice of 
Appeal. 

To John W. Lyness, Esq., attorney of the above-
nam ed plaintiffs: 

TAKE NOTICE that Charles P. Devine, one of 
the above-named defendants, appeals to the Cour t 
of Errors and Appeals in the last resort in all 
causes in New Jersey, from the whole of the 
judgment in the above-entitled cause in the New 
Jersey Supreme Court, Union County. 

30 JNO A. MATTHEWS, 

40 . 

Attorney of Defendant-Appellant, 
Charles P. Devine. 

Dated July 2, 1927. 

11 

Dilbatis vs. Devine, et al.-Su1nmons. 

SUMMONS. 

STATE OF NEW JERSEY: ss. 
To Charles P. Devine and William 

Bartlett. GREETING : 
( L. s. ) You are here by summoned to an-

swer the annexed complaint of An-
thony Dilbatis, by his next friend, 

Joseph Dilbatis, and J·oseph Dilbatis, individually, 
in an action at law in the Supreme Court, and 
TAKE N oTIC1!: that unless you file an answer to 
said complaint, with the Clerk of the Supreme 
Court at Trenton, within twenty days after 
service upon you of this writ and the annexed 
complaint the plaintiffs may proceed in the suit, 
and judgment may be entered against you. 

10 

WITNESS, WILLIAM S. GuMMERE, Chief Justice 20 

of the Supreme Court at Trenton, this 31st day 
of J uly, 1926. 

EDWARD J. I(ELLEHER, 
Clerk. 

JOHN w. LYNESS, 
Attorney for Plaintiffs. 

30 

40 
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Dilbatis vs. Devine, et al.-Com.plaint. 

COMPLAINT. 

NEW JERSEY SUPREME COUR~r. 

u NION COUNTY. 

10 ANTHONY D1LRATrs, by his next 
friend, .TosEPH DrLBATrs, and 
.J OSEPn Dn ,nATTs, in<lividua1ly, 

Pl a-inti Ifs, 
VS. 

CHARLES P. DEVINE and WrLLIAM 
BARTLETT, 

Def endants. 

Action at 
Law. 

Complaint . 

20 'rhe plaintiffs residing in the City of Eliz a-
beth, County of Union, State of New Jersey say 
that: 

1. At all the times hereinafter mentioned the 
defendant, Charles P. Devine, was the owner of 
an automobile displaying the License No. U5777-
1926 New Jersey. 

2. At all the times hereinafter mentioned the 
defendant, Charles P. Devine, through his ser v-

3 0 ant, agent or employee, William Bartlett, man-
aged, operated and controlled said automobil e 
displaying License No. U5777-1926 New Jersey. 

3. That on or about the 5th day of April, 1926, 
the plaintiff, Anthony Dilbatis, vvas lavilfully 
crossing Caldwell Place at the intersection of 
South Union street, both of which are publi c 
highways in the City of Elizabeth, County of 
Union, and State of New Jersey. 

4. That at the said time and place as afor e-
40 said and while the said Anthony Dilbatis, one of 

13 
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the plaintiffs, was in the act of crossing said high-
way the def end ant, Charles P. Devine, through 
his ~ervant, agent or employee, Willi~m Bartlett, 
without notice or warning, drove said car into, 
against and upon the said plaintiff, Anthony 
Dilbatis. 

5. That as a result of the said driving the 
said automobile into and against the plaintiff, 
Anthony Dilbatis, the plaintiff, Anthony Dilbatis, 
was thrown to the ground and run over by the 
said automobile and received a fracture of the 
left leg, and was bruised, contused and wounded 
and injured in other parts of his body, and was 
as a result thereof confined to the hospital for a 
long period of time and will in the future con-
tinue to suffer from the said injuries. 

6. The plaintiff, Anthony Dilbatis, as a result 
of the said drivino · the said autornobile into 

5 . 
and against him and of the injuries resulting 
there from, has received a permanent injury and 
a shor tening of the left leg. 

7. The plaintiff, Anthony Dilbatis, has since 
continually suffered and will in the future con-
tinue to suffer from said injuries. 

8. The plaintiff, Anthony Dilbatis, was ex-
ercising due care at the time said collision oc-
curred. 

9. It was the duty of the defendants to so 
control, manage and operate their automob~le. so 
as not to have driven into and upon the plaintiff, 
Anthony Dilbatis. 

10. The plaintiff, Anthony Dilbatis, at the 
time of said collision was under the age of four-
teen years, to Virit: thirteen years of age. 

JO 

20 
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Dilbatis 1Js. Devine, et al.-Cornplaint. 

11. Said injuries to the plaintiff, Anthon y 
Dilbatis, were due to the carelessness, negligen ce 
and recklessness of the defendants. The car e-
lessness, negligence and recklessness of the de-
fendant, William Bartlett, consisted in (a) dri v-
ing the car without being licensed to do so; (b ) 

10 driving the car while he was in an intoxicat ed 
condition; ( c) in not observing the rights of the 
plaintiff, Anthony Dilbatis, in and to said high-
·way; ( d) in not giving any notice or warning as 
he approached said intersection; ( e) in drivin g 
said car without the brakes being in a prop er 
condition; (f) in approaching said street int er-
section at an unsafe rate of speed; (g) in ap-
proaching said street intersection without havin g 
the brakes properly set; (h) in not using due 

~O care for the safety of others using the said high-
way at the said time and place. The carelessnes s, 
negligence and recklessness of the defendan t, 
Charles P. Devine, consisted in (a) allowing the 
defendant, William Bartlett, to operate said car 
without a license; (b) allowing the defendan t, 
William Bartlett, to operate said car when in an 
intoxicated condition; ( c) permitting the sai d 
William Bartlett to operate said car when th e 
brakes were not in a proper condition; ( d) allow-

:JO ing the said William Bartlett to operate said car 
at an unsafe rate of speed; in not giving a warn-
ing of the approach of said car and in not ob-
serving the rules of the road. 

12. The plaintiff, Joseph Dilbatis, the next 
friend and father of the plaintiff, Anthony Dil-
batis, as a result of the negligence of the defend-
ants, and the injuries resulting to Anthony Dil-
batis, as aforesaid, was put to great expense in 
procuring hospital services, medical attendance 

40 and medicines and in the loss of time in caring 

15 
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for the said Anthony Dilbatis and will in the 
future be put to other and further expense as a 
result thereof. 

13. ':l1he plaintiff, Joseph Dilbatis, demands of 
the defendants the sum of $3,000.00. 

14. rl,he plaintiff, Anthony Dilbatis, demands 10 
of the defendants the sum of $15,000.00. 

JOHN W. LYNESS, 
Attorney for Plaintiffs. 

20 

30 



16 
Dilbatis vs. Devine, et al.-Answer. 

ANSWER. 

NEW JERSEY SUPREME COURT. 

UNION COUNTY. 

10 AN'I.'HONY D1LBATrs, by his next 
friend, ,J OSRPH DrLBATtS, and 
.r OSEP 11 DrLBATIS, individually, 

Plaintiff s, Action at 
Law. 

20 

80 

40 

?JS. 

CHARLES P. DEVINE and vVILLIAM 
BARTLETT, 

Def endants. 

Answer. 

The defendant, Charles Devine, residing in the 
City of Elizabeth, County of Union, and Stat e of 
New Jersey, by way of answer says: 

1. He admits paragraph 1 of the complai nt. 

2. He denies the allegations in paragrap hs 
2-3-4-5-6-7-8 and 9 of the complaint. 

3. The defendant has not sufficient knowled ge 
of the allegations in paragraph 10 and leaves the 
plaintiff to his proof. , 

4. He denies the allegations in paragraphs 11 
and 12 of the complaint. 

FIRST SEPARATE DEFENSE. 

The carelessness and negligence of the plain -
tiff, Anthony Dilbatis, was the proximate cause 
of the alleged accident. 

17 
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SECOND SEPARATE DEFENSE. 

The carelessness and negligence of the plain-
tiff, Anthony Dilbatis, contributed to the hap-
pening of the alleged accident. 

THIRD SEPARATE DEFENSE. 

The carelessness and negligence of the plain-
tiff, Jo seph Dilbatis, was the proximate cause of 
the alleged accident. 

FOURTH SEPARATE DEFENSE. 

The plaintiff, Anthony Dilbatis, was at the 
time of the happening of the accident the agent 
and servant of Joseph Dilbatis, and the careless-
ness and negligence of Anthony Dilbatis, which 
negligence caused the accident, is imputed to the 
plain tiff, Joseph Dilbatis. 

FIFTH SEPARATE DEFENSE. 

The defendant, William Bartlett, was at the 
time of the happening of the accident, engaged 
in and about his own business, and was not en-
gaged in or about the business of the defendant, 
Charles P. Devine. 

10 

20 

JNO A. MATTHEWS, 30 
Attorney for Defendants. 

40 
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Dilbat is vs. Devine, et al.-Reply. 

REPLY. · 

NEW JERSEY SUPREME COURT. 

u NION COUNTY. 

10 ANTHONY DrLBATis, by his next 
friend, J osEPH DILBATIS, and 
JOSEPH DTLBATIS, individually, 

P la inti ff s, Action at 
Law. 

vs. 
CHARLES P. DEVINE and WILLIAM 

BARTLETT, 
Defendants. 

Reply. 

20 Plaintiffs deny every allegation in the First , 

30 

40 

Second, Third, Fourth and Fifth Defense of th e 
answer and JOin issue on the remainder of th e 
answer. 

JOHN W. LYNESS, 
Attorney for Plaintiffs . 

• 

• 
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POSTEA. 

NEW JERSEY SUPREME COURT. 

UNION COUNTY. 

ANTHONY Du .. BATis, by his next 
frien d, .T OSEPH DILBATIS, and 
JOSEPH DILBATIS, individually, 

Plaintijf s, 

vs. 
CHARLES P. DEVINE and WILLIAM 

BARCLAY, 

Action at 
Law. 
Postea. 

10 

This case was tried before Judge Peter F. 
Daly and a jury at the Union County Circuit 20 
on Fe bruary 14 and February 15, 1927. The 
jury re turned a general verdict against the de-
fendan ts and in favor of the plaintiff Anthony 
Dilbat is, in the amount of Three Thousand Three 
Hundre d and 00/100 ($3,300.00) Dollars, and in 
the fav or of the plaintiff Joseph Dilbatis, in the 
amount of Five Hundred and 00/100 ($500.00) 
Dollar s. 

PETER F. DALY, 
Judge. 

Filed February 17, 1927. 

30 

40 
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Dilbatis 1Js. Devine, et al.-N otice of Appeal. 

NOTICE OF APPEAL. 

NEW .JERSEY SUPREME COURT. 

UNION COUNTY. 

10 ANTHONY Dn,BATrs, by bis n ext 
friend, ,JOSEPH DILBATJS, and 
J OSEPTI DtLBATrs, individually, Action at 

Law. P la inti ff s, 
vs. 

CHARLES P. DEVINE und \V1LLIAM 
BARTLETT, 

Def endants. 

Notice of 
Appeal. 

20 . To John W. Lyness, Esq., attorney of the abov e-
named plaintiffs : 

TAKE NoTrcE that Charles P. Devine, one of 
the above-named defendants, appeals to the Cou rt 
of Errors and Appeals in the last resort in all 
causes in New Jersey, from the whole of the 
judgment in the above-entitled cause in the New 
Jersey Supreme Court, Union County. 

JNO. A. MATTHEWS, 
30 Attorney of Defendant-Appellant, 

Charles P. Devine. 
Dated: July 2, 1927. 

4() 

• 

21 
Stipu lation. 

STIPULATION. 

NE,iV JERSEY COURT OF ERRORS 
AND APPEALS. 

GEORGE rrHOMAS, by his next 
frie nd, HAROLD J. THOMAS, 
and H AROLD J. THOMAS, indi-
vid ually, 

Plain ti ff s, 

vs. 

CHARLES P. DEVINE and "\iV ILLIAM 
BARTLETT, 

Defendants. 

ANTHONY Dn,BAT1s, by his next 
fr iend, .J osBPH DrLBATIS, and 
JosEPn DrLRATrs, individually, 

Plaintiffs, 

vs. 

CHARLES P. DEVINE and WILLIAM 
BARTLETT, 

Defendants. 

Action at 
Law. 
Stipulation. 

It is hereby stipulated and agreed by and -be-
tween the parties hereto, through their respective 
atto rn eys, that the above-entitled appeals shall 
be arg ued together. 

JOHN W. LYNESS, 
Attorney of Plaintiffs-Appellees. 

JNO. A. MATTHEWS, 
Attorney of Defendant-Appellant, 

Charles P. Devine. 
Date d: July 2nd, 1927. 

10 

20 
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Grounds of Appeal. 

GROUNDS OF APPEAL. 

NET{ JERS~Y COURT OF ERRORS 
AND APPEALS. 

GEORGE THOMAS, by Harold J. 
Thomas, his next friend, and 
HAROLD J. THOMAS, 

Plaintiffs, 

vs. 
CHARLES P. DEVINE and vVILLIAM 

BARCLAY, 
Def endants. 

Action at 
Law. 

ANTHONY DILBATIS, by Joseph 
20 Dil1batis, his next friend, and 

JOSEPH DILBATIS, 

On Appeal 
from 
Supreme 
Court, Union 
County. 

Grounds Plaintiffs, 
vs. 

CHARLES P. DEVINE and WILLIAM 
BARCLAY, 

Defendants. 

of Appeal. 

00 . ~l1he above-entitled causes were tried together 
1n the New Jersey Supreme Court, Union County, 
before the Honorable Peter F. Daly, Judge of the 
said Court, and a jury. 

The defendant, Charles P. Devine, writes down 
the grounds of appeal upon which he rests his 
appeal to set aside the verdicts rendered in favor 
of the plaintiffs and against the defendants and 
to grant a new trial of said causes: 

_ 1. Because_ the trial court erred in refusing to 
40 direct a verdict to be rendered in favor of the 
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Grounds of Appeal. 

defendant and against the plaintiffs when re-
quested to do so by the defendant. 

2. Because the trial court erred in refusing to 
permit an answer to the following question, dur-
ing the cross examination of William Barclay: 

Q Have you been convicted of driving an 10 
automobile on the fifth of April while under 
the influence of intoxicating liquor f 

JNO. A. MArl,THEWS, 
Attorney for Defendants-Appellants. 

Service of a copy of the within grounds of 
appeal is hereby acknowledged this 20th day of 
July , 1927. 

JOHN W. LYNESS, 
Attorney for Plaintiffs-Appellees. 20 
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Testimony. 

NEW JERSEY SUPREME COURT. 

UNION COUNTY CIRCUIT. 

January Term, 1927. 

GEORGE THOMAS, ·by Harold J. 
Thomas, his next friend, and 
HAROLD J. THOMAS, 

vs. 
CHARL1,:s P. DEVINE and WILLIAM: 

BARTLETT. 

ANTHONY DILBATIS, by Joseph 
Dilba tis, his next friend, and 
JOSEPH DILBATIS, 

vs. 

CHAIU,Es P. DEVINE and WILLIAM 
' BARTLETT. 

Transcript of steno grapher's notes of eviden ce 
in the above-entitled cause, taken before Hon . 
Peter F. Daly, Circuit Court Judge, and a jur y, 
at the Union County Court House, in the City of 

~0 Elizabeth, New Jersey, on the 14th day of F eb-
ruary, A. D. 1927, at 3 :15 P. M. 
Appearances : 

John W. Lyness, Esq., George R. Walsh, E sq., 
attorneys for the plaintiffs. 

John A. Matthews, Esq., Thomas M. Kan e, 
Esq., (present), attorneys for the defendants. 

A jury being empaneled and found satisfactor y, 
they were sworn. 

40 Adjourned until tomorrow, February 15, 1927, 
at9:30A.M. 

25 
Anthony Dilbatis, direct. 

SECOND DAY. 

Tra nscript of stenographer's notes of evidence 
in the above-entitled cause, taken before Hon. 
Peter F. Daly, Circuit Court ,Judge, and a jury, 
at the Union County Court House, in the City 
of E lizabeth, New Jersey, on the 15th day of 
Februa ry, A. D. 1927, at 9 :30 A. J\i. 
Appea ranc es: 

Joh n W. Lyness, Esq., George R. Walsh, Esq., 
attorneys for the plaintiffs. 

John A. lVIatthews, Esq., Thomas M. l(ane, 
Esq., (pr esent), attorneys for the defendants. 

Mr. Lyness opens the case for the plaintiffs. 
Mr. Kan e opens the case for the defendants. 

ANTH ONY DILBATIS, one of the plaintiffs, 
being duly sworn according to law, on his oath 
saith: 

Direct examination by Mr. Lyness. 

Q How old are you, Anthony? A Fourteen. 
Q How old were you on April 5, 1926? A 

Thirtee n. 

10 
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Q Do you know what it is to take an oath ? A 30 
Yes, sir. 

Q Do you know what happens to you if you 
tell a lie? 

The Court: If there is any examination 
along that line it is done exclusively by the 
Court. Go on. 

Q Anthony, do you remember the fifth day of 
Apri l, 1926? A Yes. 

40 
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Anthony Dilbatis, direct. 

Q Where were you at about 7 o'clock th at 
night, or 7:30 1 A We were playing on the 
·1awn there. 

Q Do you remember what happened to you at 
that time or just a little later 1 A Yes. 

Q Will you speak loud and tell his Honor and 
gentlemen of the jury just what did happen 1 A 
We was going down the street and we got down 
pretty near the corner and we was going to go 
across and then the car come down and when 
we was getting about two foot away from the-

Q Speak louder, Anthony. A When we was 
getting two feet away from the curb, about, th en 
that car come down and hit us. 

Q The car came down and hit you 0J A Yes. 
Q Do you know what direction this car came 

from 1 A From Broad street down to Sou th 
Union street. 

Q Did you see this car hef ore j t struck you 1 
A No. Just seen it when I got hit. 

Q Just saw the car as it struck you 1 A Yes. 
Q Did you notice what part of the car stru ck 

you ·~ A Why, the light. 
Q Which light was it, Anthonyf A The 

left, on that side. 
Q The left-hand light t A On this side. 

3 0 Q As the car was moving this way it was the 
left-hand side 1 A Yes. 

Q Had you crossed in front of the car befor e 
it struck you "J A We was gon1g across and 
then the car come and struck us. 

Q Did you notice how fast the car was com-
ing 1 A No, we didn't see it. 

Q You just saw it as it struck you 0! A Yes. 
Q Wlrnt happened to you after you were hit 

by the automobile1 A We was taken to th e 
40 hospital. 
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Anthony Dilbatis, direct. 

Q Well, before that what happened 0J A 
Some men took us, picked us up. 

Q r.rhe juror can't hear you. A Some men 
picked us up . 

Q Some man picked you up 0? · A Yes. 
Q Before that were you thrown any distance 

as the r esult of being struck by the ca~ 1 A I 
don't ]rnow but they told me I wa8. 

Q What is Uiat 1 A I do11 'L know hut they 
told me I was. 

Q You don't knowt A No . 
Q A ft.er you were knocked to Urn ground some 

ma11 took yon to the hospital 1 A Yes. 
Q rrlien what happened 1 A rl,hey took me 

in the l10spital aud they laid me out on the thing 
and they bandaged the leg all up and then they 
took me up in the ward. 

Q Wlia.1. else did tl1ey do 0? A rl,hen they 
gave me an operation the uext day. 

Q rrliey did what 1 A Gave me au operation 
the 11ext day. 

Q rrli e 11ext day they gave you an operation 1 
A Yes. 

Q Did yon then remain i11 tlie l1ospital 1 A 
Yes, sir. 

Q Do you remember how long you were in 
the l10spit.al f A About more tliau three weeks. 
About a mmith, two months, a.nd then I went 
home. 

Q About a month 1 A Yes, or two. 
Q Why did you go l10me1 A I had the 

measles. 
Q You were se11t home from the hospital on 

accou11t of having the measles 1 A Yes. 
Q Did you thereafter retur11 to the hospital 1 

A Yes, I went back and got au operation. 
Q rrliey took you back for au other operation 1 

A Yes. 

10 
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28 
Anthony Dilbatis, dir ect. 

Q How long did you stay there the second 
time ? A I stood there about a month. 

Q About a month the second time1 A Yes. 
Q And then what happened 1 A Then I had 

to go there every Tuesday and 1rnve my leg · 
bandaged. 

Q Flad to go there every Tuesday to have 
your leg lnrndaged 1 A Yes. 

Q flow is your Jog now, Antl1ony 1 A It 
ain't quite good yet. 

Q Not quite good 1 A No. 
Q Well, what is tlrn matter with it 1 A It 

hurts. 
Q It hurts you ~ A vVhen it ain't nice out, 

it hurts. 
Q It lrnrts all the time ? A Yes, when it 

ain't nice out. 
Q You mean when the weather is bad your leg 

hurts you f A Yes. 
Q · Will you just show the jurors where you 

were h tut on that leg, Anthony 1 A (Witn ess 
exhibits injury to the jury.) 

Q When the automobile hit you, Anthon y, 
did it strike you with great force f A Sure. 

Q Do you know whether you were throw n 
away from the automobile1 A I was hit over 
this side more. 

Q Do you know how far you were throw n 
away from it ? A No. 

Q Did you hear the driver of the automobil e 
give you any signal that he was approaching f A 
No. 

Q No signal at all 0? A No. 
Q Did you see any lights on the carf A No. 
Q: Now, after you were hit, Anthony, wer e 

you conscious f A Yes, just a little while. 
Q Just a little while ? A Yes, sir . 

29 

Anthon y Dilbatis, cross. 

Cross exaniination by Mr. ICane. 

Q You didn't see the car, you say, until you 
were hit ? A Yes, sir. 

Q Therefore, you don't know whether there 
were any lights on it or not, do you 1 A I 
don't think there was because I didn't see them. 

Q You didn't see any because ~ou didn't see 
the car until it hit you ? A Yes, sir. 

Q Now, do you remember just w~ich side of 
the car it was that hit you f A Left over here. 

Q U so this hook as an automobile, t~e au_to-
mobile came along U1is way, show us wlnch side 
of the car hit you. A Right here (indicating). 

. • °l Q What part of the street were you crossing. 
A Th e right. . 

Q 1 know, l,111. wl1at part of tlie street, was it 
in the middle of U1e street or at the corner, or 
where 0? A It wn sn '1. on the co1·n(ff. It was np 
by a J1ydnwt. . 

Q How far tt way from the cross -walk rn that 
hydra n1 A I don't know. 

Q Well, can't you give us all idea '? . I~ it one 
or two houses away from the corller, or 1s 1t mor e 
than that f A No houses. 

Q No l10uses away from the corller. A few 
feet away from the corner? A I don't know 
how many feet. 

Q Well, a. few feet. All rigid .. 'l1lrn 'l1homas 
boy was with you at the time 0? A Yes. 

Q Where were you going ? A Home. 
Q WJrnre Jiad yon been 1 A Up on tlw Jawn 

play ing. . 
Q Did yo11 liave to he home c1 I. trny particular 

1ime"? A No. · We was goiJ1g l1on10. J didn'I '. 
eat yet. J was going home. 

Q vVere you in a hurry going liorne 't A No. 
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A nthony Dilbat is, cross. 

Q When you cros sed the street just what 
manu er djd you cross 1 You say that you cro ssed 
at the fire hydrant just a little above the corn er. 
Did you go straight across the street or did you 
go on a11 angle 1 A Straight across. 

Q Were you run11ing 1 A No. 
Q Walking fast 1 A No. We wa8 walkj ng 

kind of slow. 
Q Walking 81owly "I A J 11st tlie way T nl-

ways walk. 
Q 1~he usual gait. Were yo11 talking to the 

little ~Phomas hoy as you were going along th ere 1 
A No, not going across, I wasn't. 

Q Were you talking to him before you went 
acros s 0

/ A When we wa s coming the street we 
was talking. 

Q You j11st came down Uie street talking, you 
stopped talking and then wnlked across the str eet 
without looking1 A No, we stopped there an d 
thei1 looked up and down and 11otbiug was comin g 
so we walked across. 

(~ Yon looked up and dowu aJJd <lidu 'L see 
this automobile 1 A No. 

Q Was it light or dark "/ A U, was gellin g 
dark. 

Q 1 t was kind of dusk. About 7 o'clock at 
ni ght, was it1 A Yes. 

Q The 5th of April, is that the date 'f A Ye s. 
Q How far across the street had you gon e 

before the accident happened 1 A About two 
feet. 

Q About two feet 0
/ A Or more. 

Mr. l{ane: That is all. 
Mr. Lyness: '11hat is all. 
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George Thomas, direct. 

GEORGE THOMAS, one of the plaintiffs, being 
duly s,vorn according to law, on his oath saith: 

Direct examination by Mr. Lyness. 

Q H ow old are you, George 0? A rren. 
Q rren years of age 1 A Yes, sir. 
Q On April 5, 1926, how old were you 1 A 

Nine. 
Q Ueorg e, do you rmnember Urn fifth day of 

April, 1926 1 A Yes. 
Q Where were you on that eveuiug 1 A 

We were on the lawn there and we got tired of 
_playing and we was eoming home and we went 
d?wn to the curb and we looked both ways, we 
d1dn 't see no lights coming and we didn't hear 
any hor ll, so we just started to cross and we got 
about in the mjddle there, and before we could 
see the ear was on top of us and ·,ve got hit. 

Q Yougothitbyanautomohjle 0
/ A Yes,sir. 

(~ Did you see the automobile before it struck 
you? A No, sir. Just when it went it wa s . ' right on to p of u s. We didn't have any time to 
get out of the way. 

Q You just saw the automobile as it was ·right 
ou top of you1 A Yes. · 
. Q Did you hear this automobiJjst give you a 

signal 01 A N · . o, sir. 
Q Be fore you started to cross the street you 

looked to see if there were a.11y vehicles ap-
proach ing 1 A Yes, sir. 

Q . What part of the car struck you, George 1 
I got hit by the mudguard. He was just a 

little bit behind me. 
Q By the mudguard 1 A Yes, sir. 
Q Which one was it 1 A Left-hand side. 
Q On the left-hand sjde 0

/ A Front mud -
guard on the left-hand side. 
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Georg e Thomas, direct. 

Q What happened to you after you were 
struck by the car 1 A Well, when we got stru ck 
and threw us in the air a couple of men pi cked 
us up and brought us to the hospital, and I was 
unconscious and I didn't wake up until we was 
in the ward in the hospital. 

Q You say you were thrown 1n the air 1 A 
Yes, sir. 

Q HO\v far were you throwll in the air 1 A 
I don't know just how far we Wlls thrown in the . air. 

Q Were you run over by the car or thro wn 
away from the car ~ A Woll, vve got hit, we was 
thrown, and we got hit when they threw us we 
got run over again. 

Q '11he car ran over you~ A Yes. 
<>o Q w " ere you injured as the resnlt of being 

st-ruck hy this car ~ A Yes. 
Q Where v.,rero you Jmrt, (_:foorg(! '? A 011 Ore 

thigh. 
Q On the thigh 1 A Yes, sir. 
Q Will you show us just where yon were 

hurt t (Witness exhibits frrjnry to tl1e jury.) 
Q After you were taken to the hospita l, 

George, what happened to you~ A ,Ve 11, th e 
first time we was there they stretc11ed onr ]eg an d 

:JU put us in some Jd11d of-put s9metl1ing on our 
legs and then tl1e next day tliey operated on us. 

Q Put something on your leg and then the 
next day they operated 1 A Yes, sir. 

Q How long did yon remain in Uw horspitaJ? 
A Six weeks. 

Q You were tliere six weeks t A Yes, sir. 
Q And then what happened 0! A ':flhen we 

was there six weeks and then I got brought hom e 
and I had to stay in a cast home a little whil e 

4 o an<l then I went back and got the cast tak en 
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George Thomas, cross. 

off and I had to come Lack and then I stayed in 
the house with the cast off my leg for two 
weeks and then every Tuesday we had to get 
mass ages and so on and then we got a little bit 
so we could walk. 

Q How does your leg feel now, George 1 A 
Well, it hurts. 

Q Do es it lrnrt you now"! A Well, uot only 
whe11 it is real damp weather ii. hurts a little, 
but wlrnn it is damp it hurts. 

Q Ju s t come down and show tlre jurymen how 
)'ou walk. ("\i\Titness illustrates to the jury.) 

Cross examination by Mr. Kalle. 

Q Wliere was tl1is lawn that you were playing 
on 7 A Shepard's lawn right alongside of a 
vacan t l10use. 

Q How 11enr Lo Ure eonrer ot' Lire 8treet is 
111n t '? A Well, it is about say three feet. 

Q I s it the first honso 011 the corner, the 
lr.1w111 A Yes, sir. 

Q It wns still bdg11 L, w·a811 't it., wheIJ you 
i:;tnrted ncross the street, still daylight1 A 
H W H H j11st ahout get.ting dusk. 

Q About what time ·was it 1 A About seven 
or ha lf-past seven. 

Q Wl1e11 you came dow11 off Uw lawu <lid you 
run down to the curb or walk dow111 A Walk. 

Q Were you and the other boy talking as 
you walked down there 0? A No, we WeI'(m 't 
talldn g. 

Q Did you walk from the lawn ri ght do-wn on 
the .sidewalk and then right onL i11 to tlw street 1 
A Wu we11t. dowll to t.lJe sidewalk a11d then we 
stoppe d and walked out then slowly and then we 
looked both ways and didn't see 1Jotlri11g, no 
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George Thomas, cross. 

lights or horn or nothing, so we started to cros s 
and vve was about in the middle and the car was 
right 011 top of us and w.e got hit. 

Q, You walked down and you stopped: Wher e 
were you when you stopped? A We was about 
right 011 the lawn by the curb. 

Q Do you mean near the curb 0? A 'l1hey hav e 
a lawn right near the curb. 

Q Betwee11 Urn sidewalk u11d I.lie eurl> Uwre is 
a little grass? A Yes, sir. 

Q So you stood there. How eJose t.o Llw curb 
were you when you stood t.here 0I A ·well, I don 't 
know. We was only a little ways from the curb 
and then we walked slowly out to the thing, out 
to the curh, and we looked hot.h ways and we 
didn't see any signal of any car coming, we 
didn't hear any si_gnal, so ,ve started across and 
we was about halfway across there and we got 
hit. 

Q1 Vl ere you both standing on the curbston e 
side by side? A Yes, sir. 

Q I-low far down the street to your lefL could 
you see? A Well, we could see all the way down 
to the corner. 

Q How far is all tlrn way down to the corner ? 
3 o L; tlrn.t the next block below? A Yes. See right 

up to Broad street. 

40 

Q Do you know lww ·far tJw t. iH f rorn wher e 
you were 0? A No. 

Q You didn't see any car? A No, sir. 
Q Are you snre a bout that now 1 A Yes, 

sir. 
Q Are you sure that you looked that way f A 

Yes, sir. 
Q And you looked the other way, too? A 

Yes, . sir. 
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II award Goldy, direct. 

Q How far out into the street did you walk? 
A Well, from the curb we was about three feet 
and about rigl1t in the middle of the street. 

Q You say the mudguard hit you? A ·Yes, 
S11'. 

Q ·were you walking beside the other boy 
when you were hit, or were you walking behind 
him or in front of him 01 A Well, I was just 
a Ii t tle in front of him. 

Q How far in front of him 0
/ A About a 

foot. 'Phe rrrndgnard hit n1e and the light hit 
him. 

Q You say you didn't see this car until it 
hit yon f A No, sir. 

Q Do yon know how far away from the cross-
walk you were when you were hit? A No, sir. 

Q You were not on the cross-walk? A 
~
7 rom the corner ·we vvas just a little ways up. 

Q Did yon Ree any other :1nt.omohiles? A 
No, sir. 

Q No automobiles at all? A No, sir. The 
road was clear. 

HO,¥ ARD GOLDY, a witness produced on be-
ha lf of the plaintiffs, being duly sworn accord-
ing to law, on his oath saith: 

Dire.ct examinatinn by Mr. Lyness. 

Q Mr. Goldy, where do you live 0? A 109 
Camden street, Roselle Park. 

Q Do you remember the fifth day of April, 
1926 °? A Yes, sir. 

Q Where were you on that day 01 A I was 
m my car. 

10 

20 

30 

40 



10 

36 
Tl award Goldy, direct. 

Q Where was that f A On Caldwell Pl ate. 
Q How does Caldwell Place run, north and 

south or east and west f A I couldn't tell you 
exactly. 

Q ~rliat is the street right beyond Jierc 01 A 
I know the street. 

Q What wer e you doing I.here, Mr. Gold yo/ A 
I was gcttiJJg ready to park. 

Q Jn whic]1 direc6on \VHR your tc1 r focing ~ A 
Broad 1,freet. 

Q r11owards Broad street f A Yes, sir. 
Q ·w11i1e you were parking there just what 

lJappeued f A J was facing Broad street, I was 
coming up from South Unjon, had turned in fr om 
West Grand in the direction of Rahway avenu e 
on SontJ1 Union and came np from Soutli Union 2 

O to Broad getting ready to park, T seen a car 
coming down Caldwell Place, coming Ro fnst that 
J was afraid-

30 
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1\1r. l{ane: Don't tell ns wl1,tl you were 
afraid of. 

A Comjng so fnst that it prolinbly would l,it, me 
1111 til I turned in, tliere is a space Uiere, room for 
me to turn in. I was still facing Broad street. 

Q Can't yon tel1 us, 1\1r. Goldy, how fast th is 
l~ord car was comiugf A I ca1111ot: tell you , I 
don't exactly kllow how fast it wns coming. 

Q ·well, how would you describe the speed of 
the carf A Too fast for Caldwell Plnce. 

Q- Well, could you tell us if i I. was go111g 
:fifteen or twenty miles m1 hour 1 A More prob-
ably. 

Q More Uian that. Did Lhi::, 1•'ord c~1r strik e 
you, or strike your car 1 A No. 

Q Did you see this accident f A l did not. 
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I-Iou·ard Goldy, direct. 

Q Did you see the boys after 1 A . I ~id. 
Q Where did you see them f A Laying on 

the gr ound. ·. . . · _ 
Q And where was that w1U1 reference to your 

car 1 A In back of my car. 
At I t fif t, feet. Q How far1 A eas · Y 10 

Q About fifty feet 0? A Yes, ::,ir. 
Q What caused you to turn arou11J to s~e 

these boys lying in the road 1 A 1 t.lionght. tb is 
car bit my right. rear-left fender. 

Q Did it1 A No. 
Q What did it strike, if a 11y l.11 i11g '? A Well, 

it must have struck the boys-

~·1 r . l(rn1P: I object n11d move it be 
stricken out. 

'l11ie Conrt _:· It is stricken out. 

(J Wlrn L <'H trned you to tu r11 n ro11ud, ~,tr. 
Goldy 't Y 011 l1enrcl u crash f A I lien rel a era sh .. 

• . . ,, \ I t t of Q A nd you L11rned arournl 11 go · on · 
I.lie car . 

Q Yougol.011to • 1ecar, ~"1 l. t,l ·~ ,A Ye::,, sir. 
Q And tl1en yon saw the two l>oyH lyiiig ni 

tliero ad ~ A Idid. 
Q What did you do tl1e11 ·~ A I wunL to sec 

wha l I could do for the boys. 
Q W ell, what did you do for Llie lwys ·~ A 1 

picked one of tl1e boys up. 
Q Then what did you do 0

/ A Plaeed him 
111 a car. 

Q In your cur 0I A No, sir. 
Q In whose car was it f A J do1.1 'I. know. 
Q Did you notice auy liglit ,s on t.liiR 1110rd 

car? A I cannot r emember. 
Q Did you hear any signal 1 A No, sir. 
Q Was there any given, so far as you know1 

A As far as I know I can't say. 
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II owa1·d Goldy, cross. 

Q Did you notice where this car waH Jri vi1w 0 

with reference to tl1e center of the road? A Yes 
' sir. 

Q Where waH iVI A Driving 011 t.hiH side 
tdongcide of the carH Ow L were parked n t. the 
front end ol' Uie cars tlw .L wero parked 011 this 
side of Caldwell Place. 

Q On tlie ]i"1ord car's 1efl. or rigid ."/ A :B1 ord 
car 'c left. 

Q Did you 11otice. wlmt. lrn.ppe11ed to the F ord 
car after thiH nccident occurred? A It dis-
appeared. 

Q Did you see which way it went ? A 
Towards Rah,vay avenue on South Union str eet. 

Q Did you see it turn? A I did. 
Q Did you follow the car at that time? A I ~o d. 1d not. 

Cross exa 'm,ination by M.r. Kane. 

Q I-Iow wide is that street, Mr. Goldy ? A 
I don't know. 

Q Have you any idea 1 A No, I have not. 
Q Were the cars parked along both sides of 

the street? A Cars parked on both Rides of 
the street. 

:30 Q What part of the street were you drivin g 
on as you turned out of Union Piace, or Unio n 
street? A . I was driving on this side. I ju st 
passed a few cars that vvere already parked wit h 
their rear to the curb, and there was a space . 

Q Were the cars parked on the other side with 
their rear to the curb too, or only on one side ? A 
No. Only on one side. Cars 011 the other side 
was 1wndccl towards South Union street. 

Q So there were cars pn rked on hot:h sid es 
40 " of the street? A Yes, sir. 
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l lowa1'd Goldy, cross. 

Q On one side with the rear to the curb and 
on the other side they were parallel to the curb 1 
A Yes , sir. 

Q Room for two cars to pass going in opposite 
directio ns between the parked cars 1 A Plenty. 

Q ·W ell, was there room for three cars there? 
A Well, I couldn't say to that exact. 

Q Where was this car when you first saw it, 
the car comi11g towards you 1 A Well, I couldn't 
say ap pr oximately where it was. 

Q W as it stj]] daylight 1 A I just don't re-
member . It was around 7 o'clock, I think. I am 
not pos itive. 

Q Do you rmncrnher whet.her or 11ot you had 
your ]jghts on, A No, 1 do not. I am not 
sure. 

Q AH yo11 snw L11iH car 
pulled i11 to Lite right.1 A 
right. 

~oming nlong you 
I p11ll<id in to my 

Q llow far n way from t.lte parked cnrs on 
your r ight were you when yo11 1::d,art.ed t.o pn11 in 
to your right°? Tn other words, what was the dis-
tance hetwee1~ tlw parked cars and yonr car as 
you 'vverc goiHg along there '~ A A hout four 
feet. 

Q You do11 't. lrnow 110w fn ~-ii 1.11 is ol.lwr <'.H.I' was 
goh1g1 A I eouldn 't say exact, JlO. 

Q You didn't see the boys ? A I did not see 
the boys. 

Q How far dow11 in Caldwell Pince were you 
when Uw other n.Htomohile passed you 0

/ • A 
About. t-o I.lie first ]amp post from Soutl1 Union 
stree t. 011 y011r left-hand si(fo comrng towards 
Broa d. 

Q A l>oul. how l'ar iR Uiat.'~ A \~! tdl, I co11ld11't-
say exa ct. 

10 
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Alfr ed S iano, dir ect. 

Q Well can't you give us any apfH·oxirn a Le 
idea 1 ] s it 011e or two houses, or t.lie width of 
the houses 0

/ A. Well, I didn't take notice. 

Re-direct exanvination by Mr. Lyness. 

1 o Q Was there sufficient space for this .F1 ord 
car to pass you on its right '? A Yes, sir. 

Mr. Lyness: T·hat is all. 

A.LF'RED ST ANO, a ·witnPss pro<luced on beh alf 
of the plaintiffs, being duly sworn accordi ng 
to law, on his on th saith: 

20 Direct ex amination by Mr. Lyness. 

Q 1.Iow old are you, Alfred f A Sixt.eeu. 
Q Do you remember the fiftJ1 day of Apr il, 

l~J-261 A Yes, sir. 
Q \,\T]rnre were you 011 1.l1at evP11ing0t A I 

was nenr a ]amp post 011 Cal<lwel] Place. 
Q Caldwell Place f A Yes, sir. 
Q Did you see George r11}10rnas a11d A 11 Uio1 1y 

Dilbatis there at the time 1 A ·\Vhy, they told 
me they were going home, tl1cy Ra.i<l goo<1 h) 'P to 
m e. 

Q J-lad you bee11 talking to them '? A Yes, 
befor e they were going home. 

Q ·'vVhat were yon doing there 0t A I waH 
working there. 

Q Working ·~ A Yes, sir. 
Q "\\That were you doing 0? A 
Q What time of the eve11ing 

B etween seven a11d lrnlf -past. 40 

1'c1 rki 11g cH n,. 
was this f A 

41 
Alfre d Siano, direct. 

Q Did you see George rrhornas and A.11t~1011y 
Dilba tis crossing the street 1 A Yes, I did. 

Q W ill you t.e11 ns just what happened as 
they started across the street 1 A Well, as I 
was standing there I seen a car come past me 
fast, and I didn't notice iL have any lights on; 
it just pas sed me as I looked and I seen two 
fellows goiug by, and tl1en I looked down and I 
seen A nthony wus going first nnd George was 
going sec ond, and the car struck them and 
Antho n y was thrown at least. six feet from the 
car ancl George ·was ran over by the right w]1eel. 

Q Did you see the car just previous to its 
striki ng tl;e boys 0

/ A I couldll 't say. I just 
seen the two b~ys, one was thrown, and the other 
one j ust the wlwel go over. I don't know. 

Q W el1, can yon tel1 us how fast this :B1 ord 
car wa s going '? A I think it was going from 
thirty to thirty-five. 

Q T]iirt y t.o thirty-five miles an ho11r"/ A 
Yes, sir. 

Q Did yo11 11ear tLe driver or tl1e ]Tord car 
signa l the ·boys that: he was coming along 0? A. 
No, sir. 

Q vVJw t. did you do aft.er the accident, Alfred 1 
A l sta rt.ed to run down am] piek up George 
Thomas . 

Q Did yo11 pick l1irn up 0? A No. I was 
just re ady to pick lii1n up when some man took 
him and put l1irn in th e car; I don't know what 
man it was, though. 

Q Did you see where the Ford car was at 
that tirne A Yes, sir. It went right on and 
turne d the corner and went towards Rahway 
aven ue. 
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Alfred Siano, cross. 

Cross ex amination by Mr. l(ane. 

Q Where is thjs lamp post with referenc e to 
the corner 1 A Well, there is three houses f rom 
the corner, jt is right in front. 

Q Which side of the street is it on~ A It 
is on the right -hand side of the street. 

Q Now, ,vere there any cars parked bet ween 
that lamp post and the corner where the acci-
dent happened 1 A Yes, th ere is one or tw o. 

Q Where were you standing ~ A There was 
space right where the lamp post was and I was 

'standing in between the space. 
Q W ere you standing in between parked cars 

in the street, or on the sidewalk, or on the pl ace 
between the curb and the sidewalk~ A I was 
standing even with the cars, hut I was 1n an 
empty spar.e there. 

Q In the street ~ A Yes, in the street. 
Q Were the boys there with you before th ey 

le ft to go home~ A Yes, I was on th e side-
walk then talking to them and I went out 
l:owards the street and they went on home. 

Q Th ey went down the sidewalk f A ':l1hey 
went down the sidewalk. 

Q Do you remember whether it was bright or 
dark or dusk, or what the condition of the atmo s-
phere was ~ A Well, it was getth1g · dark. 

Q You saw a car flash by in front of you, is 
that it~ A Yes, sir. 

Q You don't know whether it had auy light s, 
or whether there was any horn blown, or an y-
thing else ~ A 1'here was no horn blown be-
ca use I was ·watching the car, or there was no 
light because l just looked at the driver. I 
<lidn 't notice no light. 

Q You were watching the car 0/ .A Th e 
driver. Not the car. 
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Alfred Siano, cross. 

Q Could you see this car after it passed 
you~ After it passed in front of where you were 
standin g could you see the car as it went up the 
street~ A Yes. I looked down at the boys. 
,Tnst as soon as 1 seen the car go by I looked 
down at th e b.oys. 

Q vVasn 't there a car or two parked frorn 
where you were standing up to the corner~ A 
Yes, hut I could see. 

Q vV er<'n 't. you standing in front of one of 
the pa rk ed cars ~ A Yes, I was standing paral-
ld with them, J con]d see right down the street. 

Q 'J'e11 ns were you standing Let ween the 
parked ca rs, or on the sidewalk, or where~ A 
I was standing, if these are the cars, I was 
stand j ng right here para1lel with the cars. 

Q And you want us to believe now, or under-
stalld, tl1a t vv11ile you were standing there he-
twecm parlrn<1 ears you could see down here a . 
enr th at flew l>y you after it had passed you at 
lhiH Rpot. 7 A vVel], I was at tlw end of the 
ears. 'rh e8<' are the cars here an<l I waH stand-
ing right. hero. J could see anything all tl1c way 
<lowll. 

Q \Vlrnt. were you doing sta11di11g Uwre 0? 
W!ia L vvcrc you i:;tanding there for ~ A I was 
.inHt st anding there, that is all. No reason at all. 
.Tnst watching cars there, that is all. 

Q \Vlrn t. part of the car struck thl !Se Loys, 
did you 8ecd A ~7 ront part of it. 

Q Uow du yo11 know 1 A Beeause I. Haw it. 
Whe11 the boys were hit I saw-

Q You were to the rear of the ear L11at, i:;truck 
1.hern, weren't, you 1 A Yes. 

Q 'l'J1e car passed you and the 011ly thing you 
~ou]d see would be the rear of this ear 0? A Yes, 
hut l seen the boys, one of the boys fly, and the 
other one Uie wheel just ·went over l1im. · 
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Jos eph Walker, d.irect. 

Q Did this car as it passed you pass close 
to wLere yon \Vere standing ? A No. Tt was 
well in tlie middle of the street. 

Q IIow far out from where yo11 ,,vere 8Land-
ing ? .A rl1hree feet. 

10 l\ir. !Cane: That is all. 

Re -dir ect e:x:am ,ination by Mr. T.,y1ws8 • 

Q Did t11is Ford driver make nuy c1 tt.ernpt to 
avoid striking 1:l1ese boys so far as yo11 could see~ 
A No. ,Just kept right on going. 

Mr. Lyness: That is all. 
Mr. Lyness: The defendant admits owner-

20 ship of this car, so it is not necessary to 
prove iL 

30 

TJ1e Court: r_rhere is more U1c111 one de-
fendant, isn't there ? 

:Mr. Lyness: Yes. 
r_rhe Court: ·w eII, vvhich defe11Ja11t°! 
Mr. Lyness: The def endant Devin e ad-

mits the ownership of the car. 
Mr. I<:ane: We admit the ownen,liip of a 

car. 

JOSEPll V\1 ALK.JDR, a witness produced 011 be-
half of the plaintiffs, being duly sworn accor d-
ing to law, on his oath saith: 

Direct examinatfon by Mr. Lyness. 

Q 1-Iow old are you, Joseph? A r_rwelve. 
Q Do you remember the fifth day of April , 

40 19261 A Yes, sir. 
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J oseph Walker, cross. 

Q ·vl ere yon present on Caldwell Place at 
about 7 :30 that night ? A Yes, sir. 

Q Vil ere y011 ,vi th George Thorna8 and An -
thony Dilbnt.is '? A Yes, sir. 

Q Will you tell us what you saw, if anything, 
at tha t time nn<l place ? A v\T el1, Gc\orge and 
my fr ie11d--

Q Speak out.. A My frie11d and J was-
Bubby and tl1ern was on the hill wrestling, so we 
thought. it, was kind of late to get horne so we 
·went down, we was walking across the street, 
Bubhy, a11<1 tlie11 ahead of us was them-we was 
behind them, they walked down there and just 
then thi sFord car come down pretty fast and hit 
Bubby and George. George got hit on the mud-
guard nnd Bnbhy got hit by the light. 

Q Did you see what happened to the boys 
after they ·were struck 0? A Yes, sir. After 
they were struck George was unconscious and 
Bubby waH U1row11 about five feet away from 
the car . 

Cross e1:am:ination by Mr. ICane. 

Q HO\v many boys were playing- on that 
lawn~ A Four. 

Q \ V Pre yon n 11 going the Rmno direction ? 
A YPs, Rir. 

Q The Dilbatis boy and the Thomas boy were 
in fr ont of you and the other chap. Now how 
far 1behind then1 were you walking ? A We 
was about five feet from them. 

Q -YV ere you walking? A Yes, sir. 
Q You say that you were all playing on the 

lawn and you thought it vvas getting late and you 
decided to go home ? A Yes, sir. 

Q Now, did you all walk out into the street 
together ? A No, sir. 
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Jos eph Walker, cross. 

Q What did you do ? A George and Bubby 
went ahead of us, so we went behind them we 

' •Went about five feet behind them, me and Ed die 
went. They were first down. 

Q Did you walk right off the lawn ri O'ht 
across the sidewalk into the street or did you !et 

10 • ' b into the street ? A No, sir. 
Q You were still on the sidewalk ? A Yes, 

sir. 
Q Flad you been walking all the time ? A 

No, sir. We stopped at the-
Q Were you running at any time? A No, 

sir. 
·Q Where did you stop? A At the side-

walk. 
Q Who stopped on the sidew~llc? A Me 

2 o and Eddie. 
Q You and Eddie? A Yes, sir. 
Q vVhere was George and the other boy ? A 

George was ahead of us. They went on the str eet 
first . . 

Q They were ahead of you and they went out 
into the street first 1 A Yes, sir. 

Q They walked across the str eet 1 A Yes, 
sir. 

Q How far out into the stree ,t did they get 
30 before the automO'bile came along 1 A About 

five feet. 

40 

Q Then the automobile hit them 1 A Yes, 
sir . 

Mr. Kane: That is all. 

47 
Edward Attenthal, direct. 

EDWARD ATTENTHAL, a witness p-roduced 
on behalf of the plaintiffs, being duly sworn 
according to law, on his oath saith: , 

Direct examination by Mr. Lyness. 

Q How old are you, . Edward 1 A Four-
teen. 

Q Do you know George Thomas and Anthony 
Dilrbatis 1 A Yes, sir. 

Q Do you remember the fifth day of April, 
1926? A Yes, sir. 

Q vVere you with Anthony and George 1 A. 
Yes, sir. 

Q At the tin1e on Caldwell Place 1 A Yes, 
sir. 

Q Will you tell us just what happened 1 A 
We was coming out from the Shepard's side 
.yard .and we walked down Caldwell 'Place 
towards the corner, and .Joe and I was in back 
of Bubby about five feet, and Anthony and 
George Thomas went ahead; and they were 
crossing the street about ten feet from the 
corner, and the Ford come down, didn't hear 
no horn, didn't , see no light, coming about be-
tween twenty and twenty-five miles an hour, 
it struck George, he got hit on the left side and 
Bubby got hit on the right side. After while 
I looked around and I saw them there laying 
on the ground, so me and Joe Walker went over 
towards George Thomas and picked them up 
and a man came and put them in a car and took 
them to the hospital. 

Q Did you see this automobile before it 
struck the boys 1 A Yes, sir. 

Q Did you see any lights on the car? A No, 
SU. 
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Edward Attenthal, cross. 

Q ·Did you hear the driver give a signal of 
his approach 1 A No, sir. 

Cross examination 'by Mr. Kane. 

Q ,Vhere was the car when you saw it the 
first tin1e 1 A Coming down Caldwell Plac e. 

Q Well, how far up Caldwell Place was it 1 
How far away fron1 where George and the other 
boy were crossing 1 A We sa.·w it when it was 
a1bout seventy-five feet from the corner. 

Q You saw it seventy-five feet away 1 A 
Yes, sir. 

Q Were there any automobiles parked along 
there on that side 1 A Yes, sir. 

Q Where were you standing or walking or 
~O running, if you were, when you first saw this 

,car seventy-five feet away1 A I was in back 
of George and Anthony. 

Q But where ·were you with reference to the 
curb, were you near the curb or on the side-
walk or up on the lawn 1 A Right on the curb. 

Q Right on the curb 1 A Yes, sir. 
Q And George and the other boy were walk-

ing across the street 1 A Yes, sir. 
Q Now, are you sure there were not any 

lights on that car ! A Yes, sir. 
Q Or are you only guessing1 A There 

1vvere no lights. 
Q Are you sure about that 1 A Yes, sir . 
Q Was it dark 1 A It was getting dark. 
Q Well, it was dusk1 A Yes, sir. 
Q When George and the other boy were walk-

'ing in front of you, came down off the lawn, 
.did they walk across the street 1 A We stopp ed 
at the curb there. 

Q For how long did they stop f A About 
40 five minutes. 
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Edward Attenthal, cross. 

Q Where were you when they stopped at the 
curb 1 A - We was still on the sidewalk. 

Q You were still on the sidewalk 1 A Yes, 
sir. 

Q And you could see seventy-five feet away 
and saw this car coming seventy-five feet away1 
A I was looking up Caldwell Place. 

Q What 1 A I was looking up Caldwell 
Place. 

Q You were looking up Caldwell Place 1 A 
Yes, sir. 

Q And you saw the car seventy-five fe~t 
Ill ,\ ~ 7 ' away -~ .h .1 es, sir. 

Q And at that tin1e George and the other 
boy were standing on the curb 0? A Yes, sir. 

Q Do you know whether or not they were 
looking up the same way you were looking1 A 
I don't know. 

Q Did you see thein look up that way at any 
time1 A No, sir. 

Q But when they were standing on the curb 
you were on the sidewalk and you looked to the 
left you could see seventy-five feet away this 
car coming on1 A Yes, sir. 

Q After you saw that car coming on, what 
did George and the _ other boy do 1 A They 
walked right across the street. 

Mr. I{ane : That is all. 
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Frank l( ukel, direct. 

CHARLES P. DEVINE, one of the defendan ts, 
being duly sworn according to law, on his oath 
saith: 

Dir ect exam.ination by Mr. Lyness. 

10 Q Mr. Devine, you are one of the defend ants 
in this action? A Yes, sir. 

20 

Q Did you own a car, a Ford car license No. 
5777 last year? A Yes, sir. 

Q You owned that on April 5, 1926, too, did 
you not? A Yes, sir. 

Mr. Lyness: That is all. 

FRANK : I(UKEL, a witness produced on behalf 
of the plaintiffs, being duly sworn accordin g 
to law, on his oath saith: 

Direct examination by Mr. Lyness. 

Q Where do you live, Mr. I{ukeH A 618 
Jackson avenue. 

Q Do you remember the fifth day of April , 
1926? A I do. 

30 Q Were you on Caldwell Place about 7 :30 or 
7 that evening? A Between 7 and 7 :30. 

Q Did you see Anthony Dilbatis and George 
Thomas? A Well, I didn't know who they wer e. 
I seen two boys get struck. I didn't see th em 
exactly get struck but I heard the crash. 

Q Those two boys that you saw there at that 
time were the two boys that were previously on 
the stand ? A Yes, sir. 

Q Will you tell us, Mr. I{ukel, just what you 
40 did see at that time and place? A I seen the 

51 
Frank I( ukel, direct. 

two boys on the ground after they were struck, 
I hear d the crash, and that is what called my at -
tention to it, I seen the Ford car didn't stop, so 
I told my wife to get out of my car-

The Court: . We do not care what you told 
your wife. 

A And I gave chase. He didn't stop so I g~ve 
chase and I followed him through South Union 
street over Rahway avenue to Pearl street; in 
order to stop him I had to cut him off, and when 
I told him he struck a boy, he said he didn't. I 
said, I followed you up right from th_e spot. He 
said all right, I will come back with you. I 
turned my car and one of the riders in the car 
got out of the Devine 's car, the car driven by 
Bartle tt, got into my car, and when I turned 
back to Rahway avenue he turned the Ford car 
part ly and then he proceeded back the other 
way, southerly on Pearl street. When I looked 
back and I seen he wasn't following me, I made 
up my mind to get somebody-

Q Tell us what you did. A I went for a 
motorcycle patrolm _an and I located one on 
Rahway avenue and I told him that the Ford car 
struck-

Mr. Kane: Not what you told him ei.ther. 

Q Well, you brought the policeman back with 
you, did you? A I brought a policeman back 
with me. 

Q And then what happened? A Then we 
took the car I noticed the front left mudguard ' was smashed and the headlight bent back, no light 
on the car when I stopped the car, when I got 
him off on Pearl street. 
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K rank K uk el, direct. 

Q No lights lighted on the cart A No 
lights, no rear or headlights. 

Q Did you see these two boys actually str uck 
by the car 0? A I did not. What called my at-
tention to it was the thump when they wer e hit. 
I know the wheel passed over one of the boys. 

Q The wheel of the car that sped awayt A 
That sped away. 

Q Did you see this car at the time or just 
previous to the time it struck the boys t A 
Well, I didn't see it, he passed me, I was parked 
on the right-hand side of Caldwell Place facing 
south and he came-or facing west, he came 
east over Caldwell Place, he passed my car and 
when he struck the boys that is what called my 
attention to it, I seen he didn't stop. 

Q When he passed you can you tell us how 
fast the car was going then t A Close to thi rty 
miles an hour, on the left-hand side of the street. 

Q Thirty miles an hour t A Yes, sir. 
Q And you say on the left-hand side of the 

street t A More to the left, yes, too fast for 
Caldwell Place, where jitneys come through and 
cars are parked. 

Q Did you hear any signals given by the 
driver of this Ford cart A No signal at all. 

Q Did Mr. Barclay, the driver of this Fo rd 
car, say anything to you at that time t A When 
I stopped him he claimed he didn't strike anyone. 
I said, '' well, I just followed you up from Cald-
well Place, you struck a hoy'' ; I didn't lmow 
whether he struck one or two, ibut I knew he 
struck one; when he didn't stop I followed him. 

Q Did you take notice of the car license num-
ber of this Ford car at the time t A I am not 
positive whether it was 5771 or 5775, but I know 
there was two sevens there. I didn't mark it 

40 down. And then after we located the car. 

53 
William Barclay (for Plaintiffs), direct. 

Q Did Barclay say anything about who owned 
this cart 

Mr. Kane: I object to that. You cannot 
bind Devine by something that was said by 
Barclay. 

The Court : Was the owner there t 
Mr. Kane: No, he wasn't there. 
The Court: Objection sustained. 
Mr. Lyness: That is all. 

Cross exa.mination by Mr. Kane. 

Q Where was your car parked t A On the 
right-hand side of Caldwell Place facing west. 

Q Were you parked parallel with the curbt 
A Parallel with the curb. 

Q So this Ford car came right towards you t 
A Had plenty of room, yes. I was backed in 
agains t the curb. Motor shut off. 

Q You say he was about the center of the 
road~ A Yes. More to the left. 

Mr. I{ane: That is all. 

WILLIAM BARCLAY, one of the defendants 
being duly sworn according to law on his oath . ' saith: 

Direct examination by Mr. Lyness. 

Q Mr. Barclay, you are one of the defendants 
in this action t A Yes, sir. 

Q The car in which you were driving on the 
evening of this accident was owned by whom t 
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William Barclay (for Plaintiffs), cross. 

Mr. Kane: I object to that. 
The Court: Objection sustained. That is 

' no way of proving ownership. Mr. Devine 
says he owned it. There ~s no proof as yet 
that he was driving the car. Why don't rou 
ask him that 7 

Q Mr. Barclay, were you driving a F_or~d car 
on April 5, 1926 7 A Y 8$ ., sir. , ,, '. _.. , , ;7 

Q About 7 or 7i :30 wh~n thes~ ,hv.9, boys _ were 
struck 7 A Yes. 

By the Court. 
Q Who owned it 7 A Mr. Devine. 
Q The man who was on the witness stand 7 

Mr. Lyness: Stand up, Mr. Devine. 

By Mr. Lyness. 

Q Is this the man who owned the car 7 A 
Yes, sir. 

Mr. Lyness : I would like to amend the 
name of the defendant here to read '' Wil-
liam Barclay." I have William B~rtlett. 

Cross examination by Mr. Kane. 

Q Mr. Barclay, have you ever been convicted 
· of a crime7 A No, sir. 

Q Have you been convicted of driving an 
automobile on the 5th of April while under the 
influence of intoxicating liquor 7 

Mr. Lyness: Objected to. 
The Court: Objection sustained. 

I ,: 
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lVilliam Barclay (for Plaintiffs), cross. 

Mr. Kane: He denies it and I think I 
have a right to go further in and show it. 

The Court: That is not a crime. 
Mr. I{ane: A misdemeanor. 
The Court: Convicted before whom 7 
Mr. Kane: Before Judge Brown of the 1 o · 

Elizabe th Courts here. 
The Court: Then it is not such a crime 

that you can ask him whether he was con-
victed of crime, something he was convicted 
of in a police court. Besides that it is not 
cross examination at all. You do not dispute 
that the car belongs to Devine. · 

Mr. Kane: I do not dispute that at all 
but I have a right, I think, to show that , 
partic ular point. · 

The Court: All right, if you think so. 
Mr. I(ane : Your Honor overrules _· it¥ i 1 

'1-1he Court: What is . your . purpqse .'. in 
showing it7 · ) - l . 

Mr. KaX\e: -,1!\T ell, L dpn 't think ,I ought ,to 
disdose it at this t1me. 

The Court: If you do not give 1ne your 
reas on for it, of course, then you have not-

20 

any right at all. 30 
Nir. Kane: I might say th~s, one of the 

elements, to show this man at the time, if 
he was involved in this accident, was not in , _ 
and about our business, _and some of the · 
reas ons for it. 

The Court: They are not claiming that 
at all. It is not cross examination. You 
may have your exception. 

Mr. I{ane: All right. · 
Mr. Lyness: That is -all. 40 



56 
Anna Thomas, direct. 

ANNA TROMA,S, a witness produced on behalf 
of the plaintiffs, being duly sworn accordi ng to 
law, on her oath saith: 

Direct examination by Mr. Lyness. 

10 Q Mrs. Thomas, you are the moth er of 
George Thomas, the little boy who was pre-
viously on the stand 1 A Yes, sir. 

Q Do you know anything about the occur-
rence of this accident 1 A No, I don't. 

Q When did you see George, on Ap ril the 
5th 1 A After I was notified by the hospit al. 

Q What time was that, Mrs. Thoma s 1 A 
Well, I arrived there with the officer, I ju dge 
it was about eight, maybe after. 

20 Q You arrived at the hospital with th e of-
ficer 1 A Yes, sir. 

Q Did you see George there 1 A Well, when 
I went in Anthony was being wheeled out, and I 
thought it was only one bor and I said no, that 
is not my 1boy. and then they told me my boy was 
inside. 

Q Did you see George then or soon after 1 A 
Yes, I seen him then. 

Q Where was he when you saw him 1 A He 
30 was being-the X-ray being taken. 

Q How long did George remain in th e hos-
pi taH A Six weeks. 

Q Six weeks after April 5th 1 A Yes, sir . 
Q Continuously1 A Yes, sir. 
Q Was he brought home after that 1 A 

Yes, sir; he was home three weeks in a cast 
-and two out. 

Q He was in the hospital six weeks and then 
lirought home and remained for three weeks 1 A 

4 O ~rhree weeks in the cast. 

, 
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Anna Thomas, direct. 

Q And then what happened 1 A Then I 
took him back to the hospital in the ambulance 
and the cast was removed, and then I took him 
home and he remained two weeks in bed without 
the cast, and I had to n1assage him, do what the 
work was supposed to be done in the hospital, 
then afte r two weeks I brought him ,back to the 10 
doctor, as he instructed me, and then he told me 
he could go on crutches and I had to help him 
and mass age him every day until the latter part 
of .July, and bring him to have massag es and 
baking treatments. 

Q Did you care for George while he remained 
at home1 A I did. 

Q And you nursed him 1 A · 1 did. 
Q .Who is the doctor that took care of George 

while he was in the hospitaH A Dr. Weigel. 20 
Q Have you been rendered a bill for his serv-

ices~ A I have one bill ; yes, sir. 
Q Have you received a bill from the hos-

pitaU A Yes, sir. 
Q \ Vhere are those bills 1 A Right here 

(indicating). I don't know whether that is the 
final bill from Dr. Weigel or · not. 

Q Hav e you paid any of these bills, _Mrs. 
~L1homas 1 A No, I have not. Not yet. 

Mr. Lyness: Mr. Kane, will you admit 
these bills in evidence 1 

Mr. I{ane: Not unless the doctor is here 
to prove them. 

Mr. Lyness: He will be here. 
Nlr. I{ane: I think they should be marked, 

and th en if he comes along-

30 

Q These are the ·bills you received from · the 
hos1Jita l for services 1 A Yes, sir. 4 o 
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Jo seph Dilbatis, dir ect. 

Mr. Lyness: I ask they be marked for 
identification. 

(Bill of Dr. Weigel, amounting to $150, 
marked P. 1 for identification.) 

(Bill from St. Eliza ·beth Hospital, amoun t-
ing to $40, marked P. 2 for identification. ) 

(Bill from St. Elizabeth Hospital amoun t-
ing to $162.50, marked P. 3 for identific a-
tion.) 

JOSE 1PI-I DILBATI 1S,. one of the plaintiffs, being 
duly sworn according to law, on his oath saith : 

Direct examination by Mr. Lyness. 
20 · 

Q Are you the father of Anthony Dilbatis 1 
A Yes, sir. 

Q Do you know anything about this acci-
dent, Mr. Dil-batfs 1 A No. Just went 1n th e 
hospital. 

Q When did you go to the hospital to see 
your son 1 A On the second day. 

Q On the second day after the a0eident 1 A 
Yes. 

3 0 : Q Do you mean the following day 
accident occurred, is that right 1 A 
swer.) 

Q Do you speak English 1 A No. 

after the 
(No an-

Mr. Lyness : I will withdraw this witnes s. 
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M a.ry Dilbatis, direct. 

MARY DILBATLS, a witness produced on be-
half of the plaintiffs, being duly sworn ac-
cording to law, on her oath saith: 

Direct examination by Mr. Lyness. 

Q You are the sister of Anthony Dilbatis 1 
A Yes, sir. 

Q Do you know anything about the occur-
rence of this accident 1 A No, sir. 

Q When did you first see Anthony after the 
accident f A Next morning arbout nine o'clock. 

Q When were you notified that Anthony was 
taken to the hospital, if at all 1 A That same 
night, the night he got hurted. 

Q Where did you see him 1 A He was in 

10 

the ward. He was going to be taken downstairs 2 O 
to be operated on. . . 

Q What time was that f A About nine 
o'clock in the morning. 

Q When did you next see him 1 A In the 
afte rnoon. 

Q Had he been operated on 1 A Yes. 
Q What was his condition then so far as you 

could see f A Well, fair. 
Q Did he have a cast on his leg 1 A Yes, he 

had a cast on. 
Q Do you recall how long Anthony remained 

;in the hospital f A About a month. 
Q About a month f A Yes. 
Q And then what happened f A Then be 

got the measles and be was taken home, and then 
he was home about three weeks, and then he was 
taken back again and had to be operated on again, 
and then they put another cast on again. 

Q He was operated on a second time 1 A 
Yes. 

30 

-10 
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B1. a.ry Di lb a tis, direct. 

Q After this second operation, how long did 
he remain in the hospital, if you know? A I 
judge about a month and a half or so. I ju st 
couldn't tell you how long. 

Q Did yqu bring him home then? A Yes. 
He stayed there a while and then they took the 
cast off and then I brought him home and I had 
to take him every Tuesday to have his leg 
-massaged. 

Q Did you take care of him while ?.e was at 
home? A Yes, I took care of him while he was 
home with the measles and while he was home 
·from the hospital. 

Q Has the hospital or the doctor _rende_red 
bills? A Yes, we have got the hospital bill s, 
but we didn't get Dr. Weigel's bill yet. 

Q Have you those bills with you? A My 
·father has them. 

Q Are these the bills you received from St . 
Elizabeth Hospital? A Yes. 

Mr. Lyness: I ask they be marked. That 
is all. 

(Bill of St. Elizabeth Hospital amountin g\ 
to seven dollars, marked P. 4 for identific a-
tion.) 

(Bill of St. Elizabeth Hospital amountin g 
to $72.50, marked P. 5 for identification.) 

(Bill of St. Elizabeth Hospital amountin g 
to $165.50, marked P. 6 for identification.) 

61 
Charles P. Devine, direct. 

CHARLE ,S P. DEVINE, recalled. 

Dire ct ex amination by Mr. Kane. 

Q You are one of the defendants in this case 1 o 
and you live vvhere 1 A 417 \Vestminster ave-
nue. 

Q \Vhere is that? A Elizabeth. 
Q In April of 1926, were yo11 living at that 

address ? A Living at that address. 
Q On that day you were the owner of this 

For d autornobile? A Yes, sir. 
Q Do you know Barclay? A Yes. 
Q Do you remember him getting the auto-

mobile on that day? A Do I remember him 20 
getting it? Certainly. 

Q Under what circumstances did he get the 
car from you? A vVhy, he took this n1an down 
to Livingston street, this Mr. Hoffman. 

Q Do you know what he took him down there 
for 7 A Took him down on business for himself 
with Mr. Hoffman. I hired him to take this man 
down. 

Q 1Vhat is that 7 A I hired Mr. Barclay to 
take this man down. 

Q How did you hire him? What were the 
ter ms of your hiring with him? A Why, I 
told him I would give him five dollars when he 
bring the man back again and come back with 
the car. 

Q You told him to take this man down 1 A 
Take this man do·wn. 

Q To see his daughter? A 1Sister. 
Q And to bring him back? A Bring him 

back. 

30 
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Charles P. Devine, cross. 

Q Did he bring him back 1 A No, he didn't 
bring him back. 

Q Do you know whether or not he brough t 
Hoffn1an down to his daughter's 1 A Do I know 
whether he brought him_ down 1 

Q Yes. A Well, I couldn't tell you that. 
,Q How do you know that he didn't brin g 

Hoffman back 1 A Well, Mr. I-Ioffman come 
iback to my place. 

Q When 1 A About 5 :30. 
Q What time did he leave your place, or 

practically leave your place with Hoiffman_1 A 
I should judge it was about quarter to three. 

Q: Your instructions to him were to brin g, 
Hoffman down to his daughter's house and brin g 

2 o him back 1 A And bring him back. 

3o 

Q You say I-Ioffman came back about 5:30 1 
A A-bout 5 :30. 

Q But he wasn't brought back by- A No. 
iQ vVhen did you next see Barclay aft er 

sending him off with Hoffman 1 A Why, I 
didn't see him for about a week af.ter. The 
insurance agent come over. 

Q Where was Barclay 1 He didn't come back 
to your place that night1 A No. 

Mr. Lyness: I object to that, your Hono r. 
Mr. l(ane: Cross examine. 

I 

Cross exa.mination by Mr. Lyness. 

Q If Mr. Barclay didn't bring back Mr. Hoff -
man you wanted hin1 to bring back your car, did 
you not 1 A Why, certainly. 

Q I-Ie went down at your request, did he not ? 
4

0 
A At my request, certainly. 

63 
Charles P. Devine, cross. 

By the Court. 
Q What business are you in 1 A I had a 

saloon then at the time. 
Q I-low did you c01ne to hire Barclay 1 A 

He used to work for me, tending bar for me off 
and on, and this man wanted to go down there, 
so he was in the place at the time and I hired 
him to take him down. 

Q vVell, when you say take him down, take 
him down where 1 A Take him down to his 
daught er's on Livingston street. 

Q vVbere was his daughter's 1 A She lived 
down on Livingston street in Elizabeth. 

Q How far away from your place of business 1 
A About two miles. 

Q What were you to get from I-Ioffrnan 1 A 
I wasn't to receive anything from I-Ioffman. I 
was just doing it as a favor for him. · 

Q Then you were letting Hoffman have the 
use of your car for nothing 1 A Yes, sir. 

Q And you were also giving practically five 
dollar s 1 A To take him down. 

Q So that I-Ioffman might have the use of 
your car, is that right 1 A Yes. 

Q \Vhat relationship is there between you and 
this rnan Hoffman 1 A No relationship at all. 

Q Just friends 1 A Just friends. 
Q vVhat time did the car get back 1 A Well, 

the car didn't get back at all. They had the 
accident. 

Q What accident 1 A With the children. I-Ie 
didn't bring the car back at all. · 

Q Was the car broken 1 A Yes, it was 
broken. 

Q Broken at the time of the collision with 
these children 1 A Well, I couldn't say. 

10 
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Charles P. Devine, cross. 

Q Where did you get the car ~ A I got it 
out of the garage. 

Q Did you ever hire Barclay before for such 
purposes ~ A Yes, sir, sure. 

Q Is he a chauffeur~ A He was a chauffeu r 
at the time. 

10 Q What do you 1nean he was a chauffe ur 
at the tinie A "\Vell, he drove his own car and 
he drove for me once before. 

Q He had a car, did he ~ A Yes, sir. 
Q Was there any time fixed for Barclay to 

bring the car back, or for Hoffman to get back? 
A No, no time fixed at all. 

Q' Then the arrangem ent was that Barcla y 
w~s to get five dollars from you to take your 
friend Hoffman from your saloon down to the 

20 home of I-Ioffman's daughter and bring him iback 
to your saloon, is that right ~ A Right. 
.. _ Q What time was he to bring him back ~ A 
Well, I didn't specify any time. 

~l1he Court: That is all I have. 

By 1J1r. Lyness. 

Q Mr. Devine, in coming from Livingsto n 
_street, would a person come through Caldw ell 

3 0 :Place and be on a direct route to Linden ~ A 
vVell, yes, sir; if he come up East Jersey stre et 
certainly you would come through Caldwel l 
Place. 

By Mr . l(a.ne. 

Q You said, I think, that Bar .clay had worked 
for you as a · bartender ~ A Yes, he work ed 
for me as a bartender off and on. 

Q Ile wasn't working for you at this time as 
40 a bartender, the day that you sent him off on 
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TVilliam, Barclay (for Defenda .nts), direct. 

this errand 1 A No, not that day. He was off 
that day. 

Q Wasn't he in the produce business 1 A 
He was in the produce business himself. 

Q Didn't he work for his brother in the prod-
uce business at that time~ A At that time~ 

Q Yes. A I couldn't say that. 10 
Q Well; he wasn't working for you at that 

time, was he 1 

Mr. Lyness: I object to that. He says 
that he was. 

The Court: No, he don't say he was. Go 
on, 1\1:r. I(ane. 

Q I-Ie wasn't working for you at that time as 
a bar tender 1 A No, not that time. 20 

Q Vl ell, had he worked for you as a bar-
tender prior to that time ~ A Oh, off and on 
before that. 

Q , ¥ hen ,vas he off and on °? When was the 
last tirne~ A Well, it was a-Lout two weeks 
before that. 

Mr. Kane : That is all. 

\VILLIAM BARCLAY, recaHed. 

Direct examination by Mr. Kane. 

Q Mr. Barclay, at the tin1e that you were 
driving along Caldwell Place in this car, who 
was with you in the car~ A Fellow by the 
name of :Henry and fellow by the name of Duff. 

Q Where did you . get them 1 A Why, I 

30 

pickeu them up as I was coming np to- 4 o 



66 

Williarn -Barclay (for Defendants), 1cross-re-d ir. 

Q Where did you pick them up, tell me the 
corner, if you know 1 A Well, I don't quite re-
member now. 

Q Was Hoffman 1n the car with you1 A 
No. 

Q Did you leave I-Ioffman at his daughter 's 
10 home 1 A Yes, sir. 

20 

30 . 

Cross examination by Mr. Lyness. 

Q Were you on your way back to Lind en, 
Mr. Barclay1 A Yes, sir. 

Q To l\1r. Devine 's place of business 1 A I 
was ; yes, sir. 

Q1 And you were instruct ed to bring him back, 
were you not1 A Yes, sir. 

R e-direct examination by Mr. I{ane. 

Q You were instructed to ibring Hoffman 
back-to take him down to his daughter's and 
:·bring him back, weren't you 1 A I was wha U 

Q You were instructed by Devine to brin g 
Hoffman down to his daughter's home and to 
bring him back to Devine 's place of business 1 
A Well, I was to bring him down but there was 
no agreement to bring him back. 

Q You heard Mr. Devine testify that you 
wer e to bring him back, didn't you 1 A Yes, 

Q You say now that you were not to brin g 
him back 1 A Well, I waited for him and ho 
didn't show up. 

Q You brought him down and left him at his 
'daughter's house 1 A Yes, sir. 

Q What time was that, that you left him at 
the daughter's house1 A About quarter-past 

4 0 ·· three. 

67 
William Barclay (for Def enda.nts), re-direct. 

Q What time was this accident that you had 1 
A About 6 :30, I believe. 

Q How long does it take to drive from where 
you left I-Ioffman off to the point where this acci-
dent occurred, driving at an ordinary rate of 
speed 1 A About twenty, twenty-five minutes. 

By the Court. 

Q How long did you remain at Hoffman's 
house waiting for him 1 A About two hours. 

Q You got down there about quarter -past 
three 1 A Yes, sir. 

Q Then you left there a1bout quarter-past five, 
is that right 1 A Yes, sir. 

Q Did you send in to I-Ioffman to tell him 
that you were waiting for him 1 A There was 
no body there to send in. 

Q vVhat do you mean there was nobody 
there1 You could have gotten out of the car, 
coul<ln 't you 1 A Yes. 

Q "\Vhat do you mean there was nobody there 
to send out 1 A Well, he told me to ·wait. I 
·waited on the opposite corner for him. 

Q Did he tell you how long to wait 1 A No, 
SU . 

Q Why did you wait on the opposite corner 1 
A Well, I don't know. 

Q You don't know 1 Why didn't you wait in 
front of his daughter's house 1 Were you 
ashamed 1 A No, sir. 

Q vVhy didn't you 1 Did he tell you to wait 
on the opposite corner1 A No, sir. 

Q Well, can't you give these gentlemen, these 
;Jurors, sorne information as to just why you 
didn't wait until you did get Hoffman 1 A, 
\Vell, he can1e out of his daughter's and he went 
some place else and he told n1e to wait there. 

10 
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William Barclay (for Defendants), re-direct. 

Q Now, we have got a new story, haven't we1 
A No. 

Q You brought him to bis daughter's1 A 
Yes, sir. 

Q And after you had been waiting for him for 
some tin1e, bow long were you waiting for him 
when he came out 1 A Why, he was only in 
there about ten minutes. 

Q And then he came out and told you he was 
going some place and to wait where you de-
livered him until he got back, is that right 1 A 
Yes, sir. 

Q And you were waiting there 1 A Yes, sir . 
Q All alone 1 A All alone. 
Q Asleep or awake 1 A I was awake. 
Q Had you been drinking that day before 

you started on this drive 1 A Had a few beers . 
Q What kind of beers 1 A I don't know 

what kind they sell. 
Q You don't know, and you are a bartender 0? 

Was it etherized beer 1 A I couldn't tell you 
that. 

Q What about Hoffman, had he been drink-
ing, too 1 A Not as I know of. 

Q How long had you been in Devine 's place 
that day before Devine arranged with you to 
bring Hoffman down to his daughter's house 1 
A A1bout a half hour. 

Q Was Hoffman there when you went in 1 
,A Yes, sir. 

Q You don't know whether he had been 
d•rinking or not, or whether he had taken any-
thing while you were in there 1 A Well I 
d .d , , 
. 1 n t know him personally. 

Q What was the arrangement under which 
you got hold of Devine 's car 1 A Why, he said 

40 he wanted to go to Elizabeth. 
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TVilliani Barclay (for Def enda.nts), re-direct. 

Q Who said that 1 A Hoffntan. 
Q What about Devine 1 A He asked me· 

would I drive him down. I asked him what was 
,in it . 

Q What did he say 1 A Told me he would 
give me five dollars. 

Q To drive Hoffman down to his daughter's 
house 1 A Yes. 

Q And you to wait there for him 1 A There 
was no agreement to that. 

Q Then, so far as your understanding was 
concerned, you ,vere simply to bring I-Ioffman 
down there 1 A Yes. 

Q And then con1e back. Although there was 
no agreement about waiting for I-Ioffman yo·u 
waited two hours down there for him, is that 
right 1 A I guess I did. 

Q vVell, when you started away fron1 :Hoff-
man's house, the daughter's house, what course 
did you take back 1 A Why, went down through 
Firs t street, I presumed I would pick him up 
along there that way, I didn't know where I 
would find him. 

Q Then you went looking for hirn 1 A ·\Vliile 
on the way home I thought I would pick l1im up. 

Q vVhere did you expect to find him 1 A 
Lord knows, I didn't know where he was going 
to. 

Q Wen\ you both having a spree 0? A No, 
no. 

Q Here 1s a man that you are given five 
.dollars to bring down to his daughter's house, 
he goes in there, come out in ten minutes, tells 
you to wait for him and he goes off some · place 
else and then you go looking down First street 
afte r two hours looking for him, do you mean 
that 1 A Yes, sir. 

10 
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W illiam Barclay (fo r Defendants), re-direct. 

Q Why did you go looking for him 1 A. To 
bring him back. 

Q Then was it an arrangement when Devin e 
told you that there was five dollars in it for you, 
you took Hoffman, was it the arrangement that 
you would follow Hoffman up and bring him 

1 O back there 1 A. Not necessarily, no. 
Q vVhy did you go looking for him ~ A 

Well, I figured I brought him do.wn, I figured I 
would bring him back. 

Q You thought it was your duty to brin g 
him back under that five-dollar arrangement , 
didn't you 1 A Yes, sir. 

The Court: That is all. 

20 By lvlr. l(an e. 

Q You say that he came out of his daughter' s 
house 1 A Yes, sir. 

Q And went somewhere else. And then you 
went o:ff in this direction that he went looking 
for him. How long did you wait in front of th e 
daughter's house before you went looking for 
him 1 A About two hours. 

Q In front of the daughter's house 1 A He 
told 1ne he was coming back. 

Q Didn't you drive away fro1n the daughter' s 
house 1 A No, sir. 

Q Well, you said at one time, I think, that 
you pulled to the corner 1 A No, I didn't. 

Q You didn't say that today, that you pull ed 
to the corner 1 A No. 

Q But you did go away frorn the daughter's 
house down First street or some other street 
looking for him ~ A About two hours later; 

4 yes, su. 
0 
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Elmer P. Weigel, direct. 

By Mr. Lyness. 

Q You were on your way ;back to Devine's 
when this accident occurred 1 A Yes, sir. 

By the Court. 

Q I-Iow long had you been working for Devine 
as a bartender 1 A Well, I never worked 
steady for him. 

Q You were just a casual bartender for him 1 
A Yes, sir. 

ELMER P. WEIGEL, a witness produced on be-
half of the plaintiffs, being duly sworn ac-
cording to law, on his oath saith: 

Direct examination by Mr. Lyness. 

Q Doctor, you are a practicing physician ·and 
surgeon in the State 1 A I ani. 

Mr. Lyness: You will admit his qualifica-
tions, -Mr. Kane 1 

Mr. Kane: Yes. 

10 

20 

Q Do you recall having taken care of An- 30 
thony Dilbatis and George Thomas, doctor ~ A 
I do. 

Q Will you tell us just what you treated them 
for and when the treatment was administered~ 
A These boys were admitted to the hospital on 
my service on the fifth of April, 1926; e.ach of 
them had sustained a fracture of the left femur, 
that is the large bone of the thigh, about in 
the same position, ,both about in the n1iddle of 
the thigh bone on the left side, with a history .; o 
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Elmer P. W eig'el, direct. 

of having been injured in an automobile acci-
dent. We r educ ed both of these fractures under 
an anaesthesia, that is the boys were put to 
sleep by means of an anaesthetic and we mani p-
ulated the bone ends until we bad them in what 
we considered a satisfactory position, and X-
rayed them. We found that in the case of 
Thomas, we succeeded in getting the bone in 
fairly good position, but in the case of the Dil-
batis boy, we were unable to get them in good 
position. We applied plaster casts to both of 
them, and recommended that the Dil1batis boy 
have an operation to get these fragments to-
gether, as we bad not been able to do by our 
previous rnanipulation. We decided that it would 
be wise to wait a period of about a week, so 
that the bleeding that usually accompanies th ese 
fractures would be subsided; and during that 
time the Dilbatis boy developed measles and had 
to be removed from the hospital because of the 
danger of contagion to the other children. He 
was out of the hospital until the seventh of May, 
that is one month and two days from the day he 
was originally adn1itted. On the seventh of May 
he was readmitted to the hospital and an X-r ay 
taken at that time showed that the ends of thi s 
fractured bone were overlapping a distance of 
a1bout two and one-half to three inches. His leg 
was that amount shorter than the other one. 
And we immediately did an open operatio n 
whereby these ends were drawn down, put end 
to end and fastened there by means of a sutur e, 
and another plaster cast applied. This was th en 
followed by X-ray until the fragments were solid 
so that it was safe to remove the plaster dress-
ing. When the plaster was removed it was 
found that due to the long continued fixation 

• 
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Elmer P. Weigel, direct. 

tha t this boy had had on account of his having 
developed measles, during which time we were 
unable to operate on him, the n1otion of his knee 
was very much less than it would be ordinarily. 
In other words, his knee was practically com-
pletely stiff. And it took quite a long time. It 
wasn't until the 22nd of July, that we dis-charged 10 
him ; quite a long time of baking and massage, 
and at one time I administered another anaes-
thetic to him and forcibly bent that knee so 
that he would get some motion in that knee. 1-Ie 
was discharged on the 22nd of July, 1926. 

Q That is Dilbatis A That is Anthony 
Dilbatis. 

Q Now, doctor, did you have X-rays taken 
of the Di1batis boy's leg f A I did. 

Q Were they taken under your direction and 20 
supervision~ A They were. 

Q I-lave you those X-rays with you ~ A I 
have. 

Q vVill you just take them out and describe 
them to the jury~ A These two X-rays here 
were· the ones taken after we first · attempted to 
manipulate it and thought we had it in fairly 
good position. Those were the original ones. 
Then here was the X-ray showing we had not 30 
succeeded in getting them~tbere is the X-ray 
showing the overriding, which made us decide 
tha t an open operation would be necessary. 
That is the larger one of the three. Here is the 
X-ray taken after the boy was readmitted to the 
hospital, having been out _about five weeks with 
the measles, showing the bone ends markedly 
overlapped; a complete fracture with the ends 
overlapped about three inches. Then here are 
the two X-rays taken after the operation, show-
ing them in their proper position. These are the 4o 
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• 

two final X-rays after his plaster was remov ed, 
showing the bones united in good position. 

Mr. Lyness: I would like to offer those 
X-rays in evid ence, your Honor. 

!1r. l{ane: No objection. 
(X-rays entered in evidence as one ex-

hibit and marked Exhibit P. 7.) 

Q Doctor, can you tell us whether or not 
this young man suffered as the result of these 
operations 1 A This boy I feel very sure had 
a great deal more suffering and inconvenience, 
as the result of this fracture than one would 
ordinarily have, because of the prolonged fixa-
tion that was necessarily due to his intercurrent 
disease, namely, the measles, and of course had 
we been able originally to reduce this fracture, 
so that an operation would not have been neces-
sary, he might have been well quite a littl e, 
·quicker and with considerably less suffering 
than he naturally had to go through because 
of the difficult type of the fracture, which de-
manded an open operation. 

Q Now, doctor, what is the condition of the 
Dilbatis boy at this time 1 A The boy has the 

3 o full length of his leg, in other words, there is no 
shortening; the motion of his ankle and hip is 
perfectly normal. He still has some slight 
limited n1otion of his knee joint. In comparing 
this I should say that he had approximately 
seventy-five per cent. of his normal motion of th e 
knee joint. H.e tells me, the last time I ex-
amined him, that he has considerable pain in 
the leg on change of weather, da1np weather 
seems to give him considerable pain, and that he 

40 tires quite readily. Other than that I think he 
is about normal. 
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By the Gou.rt. 

Q About the knee, will that improve or is 
that permanent 1 A Well, it is almost a year 
since the injury happened. I •believe part of it 
may come back, but I think in all likelihood there 
will be a small percentage of permanent limita-
tion of motion. 

By Mr:. Lyness. 

Q Now, doctor, did you take or cause to be 
taken, X-rays of the Thomas boy's leg1 A 
Yes. 

Q And they were taken under your direction 
and supervision 1 A They were. 

Q You have those X-rays here 1 A I have. 

Mr. Lyness : I would like to off er them in 
evidence. 

(X-rays entered in evidence and marked 
Exhibit P. 8.) 

A In the Thomas boy we had quite a different 
experience. We succeeded upon admission in re-
ducing this fracture - to what we thought was 
very satisfactory position. The X-rays taken 
after ward show the bone in good position and 
we decided to leave it as it was. About ten 
days afterward, however, a second X-ray taken 
s~owed that our fragments had slipped and they 
did not maintain the position which we originally 
had for them. There are the original X-rays 
showing our first attempted reduction. We con-
sidered that satisfactory. 

Q Doctor, have you the X-rays that were 
taken of this child's leg before the operation was 
Performed 1 A I think I have. That was be-
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fore anything was done to the boy. There is the 
other one. It is away up at the upper end of the 
plate, but it show.s a displac ement. Those other 
two you have were the ones after our first at-
tempted reduction. IIere is the one shows our 
bones had slipped and we decided that he had 
to be operated upon. 

Q That was th e second operation, doctor ~ 
A Well, it ·was the open operation. The first 
was simpl y an attempt to do it without making 
an incision into the skin, ju •st by manipul ating 
the bone ends under anaesthesia. There is his 
final result. 

Q Can you tell us whether or not this young 
man suff ered any pain as the result of this 
operation ~ A This boy was subjected to two 
operations; first of all th e manipulation under 
anaesthesia, without making an incision, and 
then secondly the open operation, at which time 
we had to cut down through the skin and all 
the muscl es to the bone, put thes e open ends 
together and tie them there, and he had to re-
n1ain in plaster a period ot seven weeks after 
his operation. 

Q Doctor, did you r ender a bill to-

30 By th e Court. 

40 

· Q What is his condition now, doctor 0? A 
At the present time Georg e '1-1110mas has a solid 
leg, th e alignment is very good, but he has fr om 
a half to three-quarters of an inch shorteni ng. 
These fra 6rments are not in as good position as 
the other boy's leg, and as the result of that he 
has got from a half to three-quarters of an inch 
shortening of that leg. H e complains of gettin g 
tired upon use of the leg, and also complains of 
pain when the weather changes, damp weath er 
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gives him a good deal of discomfort. The motion 
of his knee is slightly limited, probably not quite 
as much as the other boy, estimating it in per-
centage I should possibly say that he has about 
ninety per cent. normal motion of his knee joint. 
The hip and the ankle rubout normal. 

By Mr . Lyn ess. 

Q Doctor, this shortening of the leg in your 
opinion is a permanent condition, is it 0? A It 
lS. 

Cross e:caminat-ion by Mr. Kane. 

Q This pain he has, doctor, he will eventually 
recover from that, won't he 1 A I can't say 
definit ely. He is very apt to. 

Q What is the usual thing that happens in 
these cases, that the pain will eventually clear 
up f A Usually. 

Q 'rhis Dilbatis boy has the full extension of 
that leg that he had in it before 0? A Full ex-
tensio11, yes. 

Q So that he does not limp 0? A He limps 
when he gets tired. I-Ie does not limp because of 
any limited extension. I-Ie has complete exten-
sion. 

Q Did l understand you to say that the in-
terve ning measles there had some bearing upon 
the knee condition 1 A · The fact that the boy 
,contracted measles prolonged his treatment a 
per iod of about four to five weeks. That ad-
ditional fixation did have something to do with 
the limited motion of his knee joint. 
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Re-direct exam.ination by Mr. Lyness. 

Q Doctor, did you render a bill for your 
services to Dilbatis and Thomas 1 A I did. 

10 

Q Will you tell us how much that bill is ~ 
A It was $150 in each case. 

Q Now, doctor, I show you two bills from the 
St. Eliza ·betb IIospital, three for Dilbatis and 
two for Thomas, and ask you if they are fair 
and :r:easonable charges for the time 1 

20 

Mr. l{ane: May I just see the bills be-
fore I offer any objection 1 I object to the 
doctor testifying as to the reasonableness of 
the hospital bills. 

The Court: If you object, you will have 
to send for one of the sisters and bring her 
from her jo 1b to prove the bills. 

Mr. Lyness: Mr. l(ane, will you admit the 
bills in evidence 1 

Mr. I{ane: No, I will not admit them in 
evidence unless they are properly proven. 
The doctor bill is all right. But the hospital 
bills, I will not admit them. 

30 . By Mr. Lyness. 

40 -

Q Can you explain these hospital bills to us, 
ihow they arrive at the amounts due there 1 

Mr. Kane: I object to that because the 
doctor does not conduct the hospital. I-Ie is 
a doctor. He does know about doctor bills. 

Q Doctor, are your charges of $150 each for 
the Thomas and Dilbatis cases, are they fair and 
reasonable charges 1 
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The Court: That is not disputed, is it 1 
Mr. Kane: No. That is admitted, that is 

a reasonable charge. 

Q Will you tell us from the records there of 
the hospital, that is the bills, doctor, how long 
these boys were in the hospital 1 

The Court: You already know how long 
the boys were in the hospital. That is not 
the proper way of proving it. You might 
just as well ask me to look at the bills and 
tell the jury. 

Mr. Lyness: I will withdraw the ques-
tion. 

The Court : You may ask the doctor 
whether or not those hospital bills are reason-
able, but the jury could not take them unless 
you further conne·ct thein. You will have to 
send for your bookkeeper. 

Q Are those reasonable bills, doctor 1 A 
The charges here are at the rate of $1.50 a day-

Mr. Kane: I object. 

10 

20 

The Court: Objection overruled. You 30 
may have your exception. I am saying that 
the jury will be told to ignore these bills 
unless they are properly connected by proof. 
,Vhile the doctor is here he is in a position 
to determine whether the charges made by 
the hospital were reasonable. Why don't 
you subpoena one of the sisters there as the 
bookkeeper and bring her down here 1 

Mr. Lyness: I could not now. He is my 
last witness. I could not bring her down. 4 o 
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The Court: Why didn't you arrange for 
the bookkeeper to be here f 

Mr. Lyness : I did think the bookkee per 
would be here. 

The Court: The chances are if you had 
subn1itted your bills to M.r. Kane before, you 
would not have had any trouble. 

Mr. Lyness : I can get someone down in 
about ten minutes, during the time we are 
summing up. That is all, doctor. 

(Bill of Dr. Weigel m.arked P. 1 for 
identification entered in evidence and mark ed 
Exhibit P. 1.) 

Mr. Lyness: That is all. 
Mr. Kane: We rest. 

J\II0TI0N FOR DIRECTION OF A VERDrC T. 

Mr. l{ane: I want to make a motion for a 
direction of a verdict as to the defendant, Devin e, 
on the ground that the testimony shows that 
this n1an Barclay, the other defendant, was not 
engaged in and about the business of Devine at 

:30 the time this accident happened. 
The testimony is that he was to bring this man 

Hoffman down to a certain place; and he says 
after he got there Hoffman went off to some 
direction, and he went off and followed him. r 
will say inasmuch as they attempted to do that , 
that they then got off the line of duty. There 
was a deviation to a m.arked degree from the in-
structions given to him and therefore Devine can-
not be held responsible for the accident to thes e 

40 two boys. 
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The Court : Motion denied. 
Mr. l{ane: Prays exception. 
The Court: You may have it. 
Mr. Kane: I move further for a direction of 

a verdict on the ground that the evidence shows 
tha t the boys themselves were the negligent 10 1 

parties. 
The Court: That is denied, Mr. Kane. 
Mr. l{ane : Prays exception. 

Mr. Kane sums up the case for the defendants. 

Mr. Lyness sums up the case for the plaintiffs. 

20 

30 
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CHARGE TO JURY. 

NEV\T JERSEY SUPREME COURT. 

u NION COUNTY CIRCUIT. 

January Term, 1927. 

\ 
GEORGE THOMAS by Harold J. \ 

Thomas, his next friend, and 
HAROLD J. THOMAS, 

vs. 
CHARLES P. DEVINE and WILLIAM 

BARTLETT. \ 
-----/ 
ANTHONY DILBATIS by Joseph i 

Dilbatis, his next friend, and 
JOSEPH DILBATIS, 

vs. 
CHARLES P. DEVINE and WILLIAM 

BARTLETT. 

Court's charge to the jury by Honorable Peter 
F. Daly, Circuit Court Judge, as follovirs: 

Gentlemen of the Jury: You have two dis-
tind cases to determine, the one on the part of 
young Dilbatis, who sues through his father, as 
his next friend, and in that case the father in-
dividually is also a plaintiff. The other case is a 
suit by young Thon1as, who sues through his 
father, as his next friend, and in which his father 
individually is also a plaintiff. The defendant s 
in each case are Devine and Barclay. 

If these boys, or either of them, is entitled to 
a verdict, he is entitled to a verdict that will 
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fair ly and adequately compensate him for the 
phys ical injuries to which his body was sub-
jecte d; and he is also entitled to a verdict that 
will fairly and adequately con1pensate him for 
the pain and suffering that he went through, as 
the result of the physical injuries to which his 
body was subjected. If he is entitled to a verdict 
he is also entitled to be fairly and adequately 
compensated for any permanent or continuing in-
jury which, from the preponderance of the evi-
dence, you find to a point of reasonable certainty, 
has flowed directly from this accident. If the 
boys, or either of them, i.s entitled to a verdict, 
then the father of such boy, or the fathers of 
such boys, are entitled to verdicts, or is entitledJ 
to a verdict that ·will reimrburse him for the 
expenses which he reasonably and properly in-
curre d in the reasonable and proper treatment 
of his boy's injuries. But, the reimbursement 
should be upon the basis of what has been proven 
in evidence before you, and any expenses which 
you might conjecture, or even believe were in-
curre d by him which have not been properly and 
legally proved 'before you, you have no right to 
include, unfortunate as you might find that to be. 
The only item of expense that we have had evi-
dence on, that has been admitted, is the item of 
Dr. vVeigel 's bi]l. You will remember that the 
~Ospital bills were objected to, and properly so, 
because proper proof of those bills was not 
prese nted. -

These two boys were both badly injured. rrhat 
is admitted. It is contended, however, upon the 
part of the defense, that the · accident ·which 
caused these injuries, or from which these in-
juries flowed, was the result of the acts of the 
boys alone, or even though there 1night have 
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been negligence upon the part of Barclay, as a 
driver of this car, yet there was contributo ry 
negligence upon the part of the boys. 

You already know what negligence is; it is the 
failure to observe the conduct of a reasonabl y 
prudent person. You also know that the burd en 
of proving negligence against a defendant is 
upon the plaintiff. Was there negligence in this 
case upon the part of Barclay, and was that 
negligence a proximate or immediately effecti ve 
cause of the accident from which flowed the in-
juries to these boys, or either of then11 

Barclay was on the witness stand and he said 
nothing about the accident. A question of fact 
for you to pass on is whether the preponderanc e 
of the evidence satisfies your minds that it was 
the particular car that he was driving which was 
the car that ran down these boys. There was 
one witness to the effect that he had heard a 
thump, or noise of some kind, and he looked 
around and saw these two boys lying in the 
road, and he says an automobile traveled away 
from tl1e point where the boys were located. He 
had his car and he imrr1ediately gave pursui t 
and l1e brought back this car which he saw going 
away from the point of where the boys were 
lying, and it was the car of Barclay as driv er. 
What does Barclay say about that 1 As I re-
member his testimony, he does not go into the 
details of the accident at all. The charge is 
made here in his presence that it was his car 
that drove down both these boys, and it is a rul e 
of law that where a man is charged with the com-
mission of an offence and he fails to deny that 
which is substantial to a proper determination of 
the dispute involved, that while his failure to 
deny is not in itself evidence that lie did do 
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that which he was charged with, yet that failure 
is to be taken by twelve sensible men into 
serious consideration in determining whether or 
not he did do what he is charged with. And 
they have the right to ask themse _lves, in the 
[)roper determination of the case, where a ma-
terial charge is made against · a man on a matter 
tha t is substantial to the controversy itself, vital 
to the proper determination of the issue, why 
the man who has the opportunity to deny such 
a charO'e does not deny it. Was it the car that b, 

Barclay was driving that drove down those boys, 
and if it was the car, was there negligence upon 
the part of Barclay, as the driver of the car, 
which was the proximate cause of this injury1 
And if it was his car, and there was negligence 
upon the part of Barclay that was the proximate 
cause of the injuries to these boys, then was there 
contributory negligence upon the part of these 
boys, or either of them 1 In determining whether 
or not there was contributory negligence upon 
the part of these boys, or either of them, the 
law says to a jury in their determination of 
questions of fact that they shall gauge the con-
duct of such boys, or such a qoy, not by the 
standard of an adult, but by the conduct of what 
would have been the conduct under the like 
circumstances of a sensible prudent boy of like 
age, experience and education. And that is the 
test, when the charge is made of contributory 
negligence against a minor or infant. If you find 
tha t this accident, or that there was negligence 
upon the part of Barclay that was the proximate 
cause of the injuries to these boys, or to either 
of them that it was his car that ran down these ' boys, and that there was no contributory negli-
gence upon the part of the boys, or either of 
them, then you still have another q·uestion. 
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Where does Devine come in 1 If it was th e 
car that Barclay was driving that drove down 
these boys, then it was Devine 's car, was it noU 
And if you find that it was Devine 's car, that he 
was the owner of the car, and that Barclay is 
liable, then the question is, is Devine, as th e 

10 owner of the car, also liable. vVhat does the law 
say about that 1 The law asserts that when 
you prove ownership of a car that is in an acci-
dent, that that carries with it, that proof of 
ownership, the presumption that at the time of 
the accident the automobile was either in char ge 
of the owner himself, or if he was not in char ge 
of it, then whoever was in charge of it was the 
agent or servant of the owner and in and abou t 
the owner's business. However, the owner has 

20 the right to rebut that presumption, if he can, 
and he does that by evidence. So on that ques-
tion, gentlemen, you start out with the pr e-
sumption that if it was Devine 's car that ran 
down these boys, and that Barclay was respon-
sible, as I have explained, then the question is, 
does Devine r ebut the pr esumption that Barcla y, 
at the tirne of the accident, was in and abou t 
Devine 's business 1 Devine admits that Barcla y 
had that car at that time, if that was the car 

3 o that ran down the boys, under his employment ; 
it was a casual employment, of course. He was 
not regularly employed as a chauffeur by De-
vine. He had been a casual bartender in De-
vine's saloon, and according to Devine 's stor y 
on this day, Devine had engaged him for the sum 
of five dollars to take this car and drive Hoffman 
down to I-Ioffman's daughter's house and brin g 
him back to the saloon; that is Devine 's stor y. 
And Barclay says that that is true, up to that 
point, and that he did drive Hoffman down to 

40 
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his daughter's house; that Hoffman located him. 
at the corner across from Hoffman's house, and 
that in about ten n1inutes Hoffman came out 
and went some · place, and that he, Barclay, 
remained there for two hours, and then he starts 
out to hunt Hoffman and goes down to First 
stree t to find Hoffman, and is on his way back, 10 
as I get his testimony, to deliver the car, without 
Hoffman; he has not been able to find Hoffman, 
to deliver the car back to the owner, Devine. 
Now, then, gentlemen, what was his job, from 
the evidence in this case 1 Was he employed by 
Devine for the sum of five dollars to take that 
car and bring Hoffman to Hoffman's daughter's 
house and to get him back to Devine' s saloon, 
for one purpose or another, no n1atter what that 
)Purpose, that is of no consequence 1 Was that 20 
his job to see that when he started out with 
Hoffman he was to bring Hoffn1an back to 
Devine 's 1 Was that what Devine employed him 
for1 I do not know. But there is the pre-
sumption, to start with, that when he had that 
car, he had the car as the employee of Devine, 
and at the time of the accident he was enO'ao·ed , b b 

1ll and about the scope of his employment and . . ' it 1s the duty of. Devine, as a defendant, the 
burden is on him to rebut that presumption. I-Ias 3 o 
he done it 1 

I have taken up all these questions that re-
quire any explanation from the standpoint of the 
law, and now you will take that law as I have 
given it to you, and you, within y~ur province 
as the sole sovereigns in the determination of 
the realm of fact, apply the facts to the law 
as I have given it to you, and then give us the 
result of your conclusions. 
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GEORGE THOMAS, by his next 
friend, Harold J. Thomas, 
and HAROLD J. THOMAS, in-
dividually, 

Plaintiff s-Appellees, 

vs. 
CHARLES P. DEVINE and ,V1L-

LIAM BARCLAY, 

Def enda.nts-App-ellants. 

ANTHONY DILBATis, by his next 
friend, Joseph Dilbatis, and 
JosEPH DILBATrs, individually, 

Plaintiffs-Appellees, 

vs. 

CHARLES P. DRVT:N"B and vVJL-
LTAM BA.H.CLA y' 

D ef endants-App ellants. 

Appeal from , 
New Jersey 
Supreme 
Court, Union 
County. 

Action 
at Law. 
On Brief. 

BRIEF OF DEFENDANT-APPELLANT, 
CHARLES P. DEVINE. 

Preliminary Statement. 

The above entitled causes were tried together, 
by stipulation of counsel, in the New Jersey 
Supren1e Court, Union County, before the I-Ionor-
able Peter F. Daly, Judge of said court and a 
Jury . 

The plaintiffs obtained a judgment against 
both defendants for damages to compensate them 
for alleged wrongful injuries sustained by the 
plaintiffs, when they were struck by an auto-
mobile driven by the defendant, ,Villiam Barclay, 
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while allegedly in the employ of the defendant, 
Charles P. Devine. An appeal having been 
taken by the defendant, Charles P. Devine, the 
n1atter is now before this court for review. 

Counsel have stipulated that both appeals be 
argued together ( State of Case, p. 21). 

State1nent of Facts. 

The complaint of both plaintiffs, with the 
exception of the name and age of the individual 
plaintiff, are alike in that they both allege the 
same acts of negligence on the part of both de-
fendants and the san1e fact of operation and con-
trol on the part of this individual defendant, 
Charles P. Devine ( State of Case, pp. 2, 3, 4, 5; 
pp. 12, 13, 14, 15). 

The allswers filed by this defendant, Charles 
P. Devine, denies the allegations of negligence 
and the allegation of operation and control on 
his part and as a separate defense alleges that 
the defendant, Barclay, at the time of the hap-
pening complained of, was engaged in and -about 
his O"\Yn business and was not engaged in and 
about his, Charles P. Devine's business (State 
of Case, pp: 6-7; pp. 16-17). 

The defend-ant, Charles P. Devine, relies on 
two grounds for setting aside of the verdicts 
rendered in favor of the plaintiffs and against 
him. 
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GROUND NO. 1. 
Because the Court erred in refusing to direct a 

verdict to be rendered in favor of the defendant 
and against the plaintiffs, when requested to do 
so by the defendant. 

Two reasons were given why a verdict should 
have been directed in behalf of the defendant, 
Charles P. Devine. 

1. That the defendant, Barclay, at the 
time of the happening of the accident, was 
not engaged in and about the business Of the 
defendant, Devine, in that he had devi.at.ed 
from that business for which he had origin-
ally been hired, namely, the takii~g of Mr. 
I-Ioffn1an to his sisters and returning to the 
business place of the defendant, Devine. 

2. That the negligence of the plaintiffs 
was the cause of the accident. 

f)ubdivision 2 of Ground No. 1 is abandoned. 

The testirno11v of the defendant, Devine, as to 
ihp lmsiness f;r which the defendant, Barclay, 
,Y::is J1fred is as follows: 

u By illr. J(an c. 
0 Under ·what circumstances did he get 

the~ car from you 1 A ,Vhy he to~k this 
man down to Livingston street, this Mr. 
Hoffnian. 

Q Do you kuow what he took hiin ~own 
there for~ A Took him down on _busin~ss 
for hin1self with Mr. l[offman. I hued h1n1 
to take this mau down. 

Q vVhat is that! A I hired :Mr. Bar-
clay to take this man dmvn" State of Case, 
p. 61, 11. 22 to 30). 

rrhe testimony of the defendant, Barclay, on 
ihis point, is as follows: 

u By the Court. 
Q vVhat was the a_rra,ngement under which 

yo:u got hold of Devine s -:i c_ar 1 A vVhy, he 
smd he ,nlntcd to go to beth. 
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Q vVho said that 1 A Hoffman. 
Q What about Devine1 A He asked me 

would I drive him down. I asked him what 
was in it. \, 

Q "\Vhat di<l he say1 A Told me he 
would give me five dollars. 

Q To drive Hoffman down to his daugh -
ter's house 1 A Yes. 

Q . And you to wait there for him 1 A 
There was ·no agreement to that. 

Q Then, so far as your understandin g 
was concerned, you were simply to brin g 
I-Ioffrnan down there 1 A Yes. 

Q And then come back. Although ther e 
was no agreement about waiting for Hoffman 
you waited two hours down there for him, 
1s that right 1 A I guess I did" (State of 
Case, p. 68, 11. 38-40; p. 69, 11. 1 to 20). 

The defendant, Barclay, further testified as 
follmvs: 

u By lJlr. l(an e. 
Q :Mr. Barclay, at the time that you were 

driving along Caldwell Place in this car , 
who was with you in the car 1 A Fellow 
by the na1ne of Henry and fellow by th e 
11an1e of Duff. 

Q vVhere did you get them 1 A "\Vhy I 
picked them up as I was coming to-

Q vVhere did you pick them up, tell ~ e 
i he corner, if you know ? A "\Vell, I don t 
quHe remember now. 

Q Was lioffn1an in the car with you 1 A 
No'' ( State of Case, p. 65, 11. 35-40; p. 66, 
11. 1-8). 

Is is quite evident, fron1 the above testimony , 
that the relationship of master and servant that 
had existed between the defendants, Barcla y 
and Devine, had ceased because he had deviated 
fron1 the purpose of his original hiring so as 
to render the defendant, Devine, blameless for 
any art of negligence on his part. 
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In J ennings v. Okin, 88 N . .T. Law, 659, the 
defendant directed his son to go to the theatre, 
ovvned by hin1, to observe whether the signal 
lights on the street where certain building ob-
str uctions were located vvere still burning, and 
then 1 o return hon1e. The son, with the father's 
authority, took the father's automobile, per-
formed his mission, but instead of immediately 
returning, invited two of his friends to enter the 
car for the purpose of enabling them to catch a /1,.rr.,..-", 
certain train. This Honorable Court, in an opinion.b"(-t'Af. J.,e.ct"~(.J..Jo,,hc.'£. 

·•~lllltr such circnmstances, it is settled that the father, as 
pri ncipal, could not legally, be called upon to as -
sume liability for the incidents of the trip, and 
that from the moment it ( the deviation) ,:vas un-
dertaken, the relationship of principal and ageut 
therefore subsisting was severed.'' Evers v. 
K1·ansr., 70 N . .T. L. 653; Doran v. Thomsen, 76 
N. J. L . 754; 11/lissel v. I-I ayes, 86 N . .T. L. 348. 
This principle is further enunciated in Cronecker 
Y. If all, 105 Atlantic 213, 215. 

Tt Uwrefore necessarily follows, fro1n the tes-
tin1on.,r c1ddn<'ed at the trial uf Urnsc causes, 
·which is tlrn same, in substance, as tliat of 
J ennings Y. Okin, supra, that at the time of the 
J1nppeni11g, herein under discussion, the defend-
ant, Barclay, had deviated from the original 
cour se of his employment., to such a degree as to 
Fiever the relationship of principal and agent 
1hat liad therefore subsisted with the defendant, 
Devine. 
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GROUND NO. 2. 
Because the trial court erred in ref using to 

permit an answer to the following question, dur-
ing the cross examination of William Barclay: 

Q Have you been convicted of driving an 
automobile on the 5th of April, while under the 
influence of intoxicating liquor? 

'I1l1e main reason given for the asking of this 
question, was to show that Barclay at the time 
of this happening was not in and about the 
business of the defendant, Devine. The ques-
tion was also asked to test the credibility of the 
witness. 

'' The fact that a witness was intoxicate d 
at the time of the events concerning which 
he testifies bears upon his capacity, for ac-
euratc observation and correct memory, and 
hence is proper to be shown and considere d 
in passing upon his credibility, although it 
does not render hi1n absolutely unworth y 
of credit, and it is proper to cross examin e 
a witness fully as to whether he was in-
toxicated at such time." 40 Cyc. 257 4; 
Joyce v. Parkhurst, 150 :Mass. 243, 22 N. E. 
809. 

It is trne that the law as above stated, refers 
oIJ]y to exan1ining a witness ns to whether or not 
he was iBtoxirated at the time of the event 
which he is testifying to, and that no referenc e 
js made to the asking of a question which will 
show his conviction because of such intoxicatio n, 
hut it is respectfully urged that if questionin g, 
with reference to his inebriety is permissabl e 
then it should follow that questioning bearin g 
on the same point but in slightly different termin-
ology is also permissable. The fact that the 
jury rnight have been n1islead by an affirmativ e 
answer is not proper grounds for the exclusion 
of the testimony, for the Court, on request will 
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always guard against such error, TiVilliams v. 
Shepard, l Green 76, 78; 1rrenton Passenger Ry. 
Co. v. Cooper, 31 Vroom 219, 222. 

The Court further erred in refusing to permit 
an answer to the above-stated question because it 
was, as is quite evident, the only way this de-
fendant could have shown by conclusive proof 
that Barclay had deviated fron1 his employment, 
and as that ground was one of the defenses upon 
which this defendant relied, the evidence which 
this defendant endeavored to adduce was legal 
for at least that one purpose. Williams v. Shep-
ard, supra; Trenton Passenger Ry. Co. v. Cooper, 
supra. 

vVe respectfully sub1:nit that the judgment of 
the court below should be reversed for the 
reasons stated. 

JNO. A. MA'rTHEWS, 
Attorney and of Counsel for 

Defendant-Appellant, Charles P. Devine. 
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New Jersey Court of Errors 
and Appeals 

GEORGE THOMAS, 
by his next friend 
Harold J. Thomas, 
and Harold J. Thom-
as, individually. 
Plaintiffs-Appellees 

vs. 
CHARLES P. DIVINE 
and 
WILLIAM BARCLAY, 

Defendants-Appellants 

ANTHONY DILBATIS 
by his next friend 
Joseph Dilbatis, and 
Joseph Dilbatis, in-
dividually, 
Plaintiff s-Appellees, 

and 
CHARLES P. DIVINE 
and 
WILLIAM BARCLAY, 

Defendants-Appellants 

Action at Law 
On Appeal from 
Supreme Court, 
Union County. 
Set Below: 
Daly, C .C. J. 

BRIEF FOR PLAINTIFFS-APPELLEES 

These are appeals by defendant Divine from 
j udgments in favor of plaintiffs for injuries re-
ceived by two boys being run down by an auto-
mobile owned by defendant Divine and driven by 
h is driver defendant Barclay, who did not appeal. 
The cases were tried together and the appeals are 
argued together here. 
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FACTS 

. George Thomas, nine years of age at time of 
accident, and _Anthony Dilbatis, thirteen years of 
age :1t th~t time, the two infant plaintiffs, wer e 
playmg ~1th other boys on the lawn at Caldwe ll 
Place, Ehza?eth, on April 5, 1926. The boys 
stopped playmg about 7 :30 ~'clock in the evening , 
and started t? go home. While crossing the stree t 
th~y were hit by defendant Divine's automobil e 
driven by his driver, defendant Barclay. Ther e 
w~re two other persons in the car at the tim e 
with Barclay, but they were not called as witness -
es. 

Di_vine's car was going from twenty to thirty-
five miles ~n hour: the estimates vary, did not 
h~ve any hghts, did not give any warning and 
did not stop. aft~r hitting the boys. The i~pac t 
threw the D1lbatis boy, at least six feet, and the 
Thomas boy :'7-:s run over by the right whe el. 
Each boy_ sustarned a fracture of the large bone 
o~ the thigh (about the middle) on the left side. 
Tne boys were taken to the hospital, the fractur e 
reduced, and casts applied, but the Dilbatis boy 
had to have an operation about a week later, as 
the. s_urgeon was unable to get the bones in good 
pos 1t 10:1-, and the Thomas boy also had to have an 
operat10n about ten days later, because the fra o--
m~n~s of b~n~ slipped and did not maintain the 
origmal pos1t10n. 

Verdicts were rendered for the Thomas boy 
fo_r. $4?00 and for his father for $500 and for th e 
Dilbatis boy for $3300 and for his father $500. 

. Appeals were taken on the grounds that th e 
t~1al Court erred, first, in ref using to direct a ver-
dict ~or def enctants, and, second, in refusing to 
permit ~he defendant Barclay, when on the st and 
as a _w1t1:1ess f er plaintiffs, to ar..swer on cross-
exammati?n the following question: "Have you 
been convic~ed of driving an automobile on th e 
fift~ of _April while under the influence of intoxi-
cating hquor ?" Defendant Barchy W[l.S bto :c on 
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the stand as a witness for defendants, but there 
was no attempt to pursue the subject other than 
to ask him if be had been drinking that day, to 
which he replied that he had a few beers, and the 
further question if they were having a spree to 
which he replied, "No, no." 

There were three other boys who testified as 
to the accident, Siano, Walker, and Athenthal, and 
two men, Goldy and Kukel. 

Although Barclay was called as a witness for 
the plaintiff and admitted driving the car and 
hitting the boys, he was not cross-examined at 
all as to lights, speed, etc., nor was he examined 
at all in that respect when called as a witness for 
the defendants. And as the only other witness 
for the defendants was the defendant Divine, who 
was not present at the time of the accident, the 
t estimony, therefore, on behalf of the plaintiffs 
is totally uncontradicted. 

REFUSAL TO DIRECT VERDICT 
The defendants moved to direct a verdict on 

two grounds: 1. Because the driver Barclay de-
viated from his instructions, and 2. Because the 
boys were negligent. Refusal of this motion is 
t he first ground assigned for these appeals. 

Defendant Divine engaged defendant Barclay 
to drive a friend, Hoffman, to Hoffman's sister's 
or daughter's (it is mentioned both ways in the 
t estimony) house and to bring him back. A 
reading of the testimony of Divine and Barclay 
does not substantiate this contention of defendants 
that Barclay, deviated from his instructions but, 
on the contrary, refutes it. Barclay said he did 
not bring Hoffman back because he could not find 
him. He, therefore, returned without him. The 
accident happened on the return trip. Hoffman 
was not called as a witness. 

Case, Divine's Testimony, pp. 61-65. 
Case, Barclay's Testimony, pp. 65-71. 

If there were any question at all as to the 
boys' negligence, which it is respectfully sub-
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mitted there was not, it would clearly be a jury 
question. 
Rinaldi vs. Levgar Structural Co., 97 N. J. L., 

162, 163, 164. 
(Errors and Appeals, 1921, Walker, Ch.) 

REFUSAL TO ALLOW QUESTION 
The second, and only other ground, assig ned 

for these appeals is the refusal of the trial court 
to permit the following question on cross-exam in-
ation of defendant Barclay when called as plain-
tiffs' witness: 

"Have you been convicted of driving an 
automobile on the fifth of April while 
under the influence of intoxicating 
liquor?" 
That this was not error would seem too clear 

to need the slightest argument. In the first plac e, 
it was not cross-examination: in the second place, 
it was not limited as to its application to the ti me 
of the accident, i. e, he might have become under 
the influence after the accident and been convict ed 
of being in a condition not at all present at the 
time of the acci dent although present on the same 
day; in the third place, a judgment of the police 
court in such a matter has no bearing on the civil 
suit such as this; and, lastly, defendant's coun sel 
refused to disclose his purpose in asking it. 

Case, p. 54, lines 30-40; p. 55, lines 1-40 

It is respectfully submitted that the ju dg-
ments should be affirmed. 

John w. I i.gres..,, L r-u.,,,z,.r., 
Attorney for Plaintiffs. 

W. S. Angleman, 

of Counsel. 

October Term, 1927. 




