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HENRY V. HOAGLAND, ' 
Plaintiff in Error.( 

vs. \ 
ABRAHAM VEGHTE, ( 

Defendant in Error.) 

In Covenant. 
Writ of Error to 

Supreme Court. 

STEPHEN B. RANSOM, Attorney of Plaintiff in Error. 
MERCER BEASLEY, Attorney of Defendant in Error. 

This action was commenced in the Circuit Court of 
the county of Somerset by summons returnable June 10 
30th, J 857. After a trial in the Circuit Court and a 
verdict and judgment for the plaintiff in error, the 
cause was removed from the said Circuit Court into the 
Supreme Court by writ of Error sued out by the defen-
dant in error. The judgment of the Cfrcuit Court of the 
county of Somerset was reversed in the Supreme Court 
after two arguments had there. 

The following is the record of the said cause in the 
Supreme Court, containing the pleadings, the judgment 
of the Circuit Court, assignment of errors in Supreme 20 
Court, and the judgment of the Supreme Court thereon: 
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ABRAHAM VEGHTE, } In Error, to 
vs. Somerset County. 

HENRY v. HOAGLAND. Reversal. 

MERCER BEASLEY, Attorney. 

As yet of the term of February, A. D., eighteen 
hundreJ and fifty-nine. 

Witness HENRY W. GREEN, Esquire, 
Chief Justice. 

CHAS. P. SMITH, Clerk. 

10 Be it remembered, that heretofore, to wit, on the 
tenth day of February, A. D., eighteen hundrPd and fifty-
ni!].e, the State of New Jersey sent its writ close, to the 
Judges of the Circuit Court of the County of Somerset, 
in the words following, to wit : 

NEW JERSEY, to wit: 
The State of New Jersey, to the Judges 

[L. S.J of the Circuit Court of the county of Somer-
set, Greeting: 

Because in the record and proceedings, and also, in 
20 the rendering of judgment, in a certain plaint, which 

was before our said Circuit Court, between Henry V. 
Hoagland, plaintiff, and Abraham Veghte, defendant, in 
a plea of covenant, manifest error hath intervened, as 
is said, to the great damage of the said Abraham V eghte, 
as by his complaint, we are informed : We being, there-
fore, willing that the error, if any, should in due manner 
be corrected, and the parties aforesaid, have full and 
speedy justice done, in this behalf, do command you, 
that if the judgment thereof be given, then, the record 
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matters relating thereto, under your seal, distinctly and 
openly, you send, and this writ, so that you have the 
same before our Justices of our Supreme Court of Judi-
cature, at Trenton, on the fourth Tuesday of February, 
instant; that the record and proceedings aforesaid, being 
inspected, we may further do, in that behalf, for cor-
recting the same errors, what of rjght, and according to 
the Constitution and Laws of this State ought to be 
done. 

Witness his Honor, Henry W. Green, Chief Justice, at 10 
Trenton, aforesaid, the tenth day of February, in the 
year eighteen hundred and fifty-nine, 

G. H. BROWN, Attorney. 

CHA'S. P. SMITH, Clerk. 

Which said writ was afterwards, to wit, at the term 
of February, A. D., eighteen hundred and fifty-nine, by 
the Judges aforesaid, returned, with a certain schedule 
thereto annexed, as follows: 

Somerset County Circuit Court of the term of Sep-
tember, in the year of our Lord one thousand eight 20 
hundred and fifty-eight. 

SOMERSET COUNTY, ss.: 

Henry V. Hoagland puts in his place Stephen B. 
Ransom, his attorney, against Abraham Veghte, in a 
plea of covenant broken. 

SOMERSET COUNTY, ss.: 

Abraham Veghte puts in his place George H. Brown, 
his attorney, at the suit of Henry V. Hoagland in a plea 
of covenant broken. 

Somerset County Circuit Court of the thirtieth day of 30 June, as yet of the term of April, in the year of our Lord 
one thousand eight hundred and fifty-seven. 
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SOMERSET COUNTY, ss.: 

Abraham V eghte, the defendant in this suit, was sum• 
moned to answer unto Henry V. Hoagland, the plaintiff 
therein, of a plea of a breach of covenant: 

And thereupon, the said plaintiff, by Stephen B. Ran-
som, his attorney, complains against the said defendant: 
For that whereas, heretofore, to wit: on the twenty-third 
day of J u1y, in the year of our Lord one thousand eight 
hundred and thirty-eight, at Bridgewater, in the county 

1 O of Somerset, and within the jurisdiction of this court, by 
a certain article of agreement, then and there made 
between the said Henry V. Hoag1aud of the one part, 
and the said Abraham Veghte of the other part, which 
said article of agreement, sealed with the seal of the said 
Abraham Veghte, the said plaintiff now brings here into 
court, the date whereof is a certain day and year therein 
named, to wit. the same day and year as aforesaid; the • 
said plaintiff, for, and in consideration of the sum of one 
dollar, to him paid by the said Abraham Veghte, did 

20 covenant and agree, to and with the said Abraham 
Veghte, to allow the said Abraham Veghte full power, 
authority and permission to erect a mi 11 darn on the land 
of the said plaintiff, a.t GriggstovYn, in the said county of 
Somerset, opposite a certain place, called the Tavern, 
and at the bend of the JUil I stone River, and also full 
power, authority and permission io stop a large ditch, 
that then led from above t,he <lam of the mill, then 
formerly, in the possession of William O. Elmendorf, to 
a puint below the dam. 

30 And the said Abraham V eghte did therein and there-
by covenant and agree to stop up the sajd last-mentioned 
ditch, provided ii should be foun<l to his interest to do 
so. And that he should dig a tlitch from the above-
mentjoned ditch through the low lands of the said plain-
tiff, to fall into the river below the said new dam. And 
the said plaiutiff did therein and thereby further cove-
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nant and agree with the said defendant to grant to him 
the said defendant full power, authority, and permission 
to dig the said last-mentioned ditch; .. and_ further, that 
he, the said defendant, should have fu1] power~ authori 
ty, and permission to go upon the lands of the said 
plaintiff with ,.va.gons, horses, and work.rnen, as might 
be necessary to cornp1e the said dam, and the stopping 
up and digging of the said ditches, and such other work: 
as might be necessary in the ·construction of his mill, 
and the appurtenauces thereunto. And it was therein and 10 
thereby further mutually agreed by and between the 
said plaintiff and defendant, that all damages sustained 
by the said plaintiff, by reason of the privileges and 
authority thereiu granted to the said <lefendarit, should be 
paid by the defendant to the said plaintiff, which damages 
were to be appraised by two disinterested persons, one 
selected by each of the parties to the said article of 
agreement, and in case the two selected could not agree 
that they should choose a third man, whose report, or 

. the report of any two of them, should be final and con- 20 
elusive between the said parties, as by the said articles 
of agreement, a copy of which is hereunto annexed and 
made part of this declaration, reference being thereunto 
had, will more fu11y appear. And the said plaintiff, in 
fact, saith, tha.t at the time of the making of the said 
articles of agreement hereinbefore mentioned, he, the 
said plaintiff, was and still is lawfully seized and pos-
sessed of a certain tract of wood, arable, and meadow 
land, containing about one hundred and seventy acres of 
land, with the appurtenances, situate in the township of 30 
lYiontgomery, in the county of Somerset aforesaid, lying 
along and upon the said creek or river, commonly called 
the Millstone River, abutting toward the north on the 
lands of Brewer Wyckoff, and on the said Millstone River, 
toward the east on the said Millstone River, toward 
the south on the said Mi1Jstone River, and on lands of 
John S. Hoagland and Abraham C. Beekman, and to-
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ward the west on lands of Peter L. Hoagland, and 
being the same lands referred to in the saicl articles of 
agreement 1 ereinbeforc s t fol'th. And tlie said plain-
tiff, in fact, fortbrr saith, that he, the said plaintifl~ hath 
well and truly performed and fulfilled nll and singular the 
covenants and agreemei1ts in the sa·id article of agreement 
mentioned. on his part and behalf to be done and per-
formed. And that he did permit the said defendant to 
erect, and that the said Abraham Veghte did erect, the 

10 said mill dam on the said land of the said piaintiff, here-
in before set forth, at Griggstown aforesaid, in the coun-
ty aforesaid, opposite the said tavern, and at the said 
bend in the said Millstone River. And also, that the 
said plaintiff did permit the said defendant to stop up, 
and the said defendant did stop up, the said large 
ditch that led from above the dam of the mill, 
formerly in possession of William C. Elmendorf, across 
the said lands of the said plaintiff; to a point be-
low the said dam. And that the said defendant did dig 

20 a ditch on the said lands of the said plaintiff, from the 
said last mentioned ditch through the low lands of the 
said plaintiff, to fall into the river below the said new 
dam. And the said plaintiff, in fact, further saith, that 
he, the said plaintiff, did permit the said defendant to go 
upon, and the said defendant did thereupon go upon, the 
said lands of the said plaintiff, with wagons, horses, and 
workmen, and complete the said dam, and stop up and o 
dig the said ditches, and do such other work as was ne• 
cessary in the construction of his said mill, and the ap-

30 purtenances, to wit: on the day and year last aforesaid, 
at Bridgewater aforesaid. 

And the said plaintiff, in fact, further saith, that by 
reason of the erection of the said mill dam, by the said 
defendant, on the said land of the said plaintiff, and the m 
filling up and digging of the said ditches by the said th 
defendant, as aforesaid, the waters of the said lVIillstone sa 
River, which, before then, used to flow in their accus- as 
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tomed channel, along the boundary of the said tract of 
land of the said plaintiff, were turned out of their said 
accustomed channel, and caused to fiow over and upon, 
and overflow the said lands of the said plaintiff, for a long 
space of time, to wit : from the twenty-second day of 
November, in the year of our Lord one thousand eight 
hundred and forty-nine, until the time of the commence-
ment of this. suit, and thereby, then and there, greatly 
injured and spoiled the said ~ood, arable and meadow 
land of the said plaintiff, and washed away large quanti- 10 
ties of the soil of the said plaintiff's said land, and greatly 
water-soaked and soured the remainder of the said arable 
and meadow land, and injured, spoiled and destroyed the 
grasses, crops and herbage then growing on the said land, 
and rendered the said land wholly unfit for cultivation 
during all that time; and washed large ditches through 
the said land, and washed away and destroyed the 
fences, posts and rails of the said plaintiff, then being 
upon the said land; and killed, destroyed, and washed 
away the trees then standing, being and growing upon 20 
the said land ; an<l vv .. tshed and carried away and 
destroyed the sheep, cattle, horses and hogs of the said 
plaintiff~ then being upon and depasturing the said lands 
of the said plaintiff; and washed, carried and deposited 
upon the said land of the said plaintiff, large quantities 
of earth, gravel, stones, and other materials and matter, 
during all the time aforesaid, to wit: from the said twenty-
second day of November, in the year of our Lord one 
thousand eight hundred and forty-nine, hitherto, and 
while the said plaintiff was seized and possessed thereof, 30 
as aforesaid; whereby the said plaintiff, during all that 
time, hath been deprived of the use and benefit of his 
said arable, meadow and wood land, in so beneficial a 
manner as he would otherwise have used and enjoyed 
the same, had not the said mill dam been built, and the 
said ditches stopped up and dug by the said defendant, 
as aforesaid, and hath sustained damages, by reason of the 
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premises, to a large amount, to wit: to the amount of 
two thousand dollars, which the said defoudant was, by 
the terms of said agreernen t, bound to pay to the said 
plaintiff, whereof the said defendant, afterwards, and 
before the commencement of this suit, to wit, on the 
twenty-eighth day of May, in the year of our Lord one 
thousand eight hundred and fifty-five, to wit, at Bridge-
water aforesaid, had notice, and was then and there re- ' 
quested by the said plaintiff, to pay him, the said plain-

1 o tiff, the said damages, as aforesaid, so as aforesaid sus-
tained by the said plaintiff: AnJ the said plaintiff, in 
fact, further says, that the said defendant did not then 
and there pay, nor hath he at any time since, hitherto, 
paid the said damages so sustained by the said plaintiff, 
as aforesaid, or any part thereof, to the said plaintiff, 
contrary to the tenor and effect of the ·said article of 
agreement, and of the covenant of the said defendant in 
that behalf, made, as aforesaid ; but the same are, and 
every part thereof is still in arrear, and unpaid to the 

20 said plaintiff, to wit, at Bridgewater, aforesaid. And 
the said plaintiff, in fact, further saith, that afterwards, 
to wit, on the day and year la~t aforesaid, to wit, at 
Bridgewater aforesaid, he, the said plaintiff, selected and 
appointed David Dunn, Esquire, a disinterested person, 
to act with such person as the said defendant might 
select and appoint to appraise the said damages, so as 
aforesaid sustained by the said plaintiff, by reason of the 
erection of the said mill dam, and stopping up, and dig-
ging the said ditches by the said defendant, as aforesaid, , 

30 and then and there requested the said defendant to select 
another disinterested person to act with the ,said David 
Dunn,· under, and by virtue of the said article of agree-
ment in appraising and ascertaining the amount of the 
said damages, so as aforesaid sustained by the said plain-
tiff, of which said selection of the· said David Dunn, by 
the said plaintiff, for the purpose aforesaid, the said 
defendant then had notice~ to wit, at Bridgewater afore- ] 
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said. And the said plaintiff, in fact, further says, that 
the said defendant afterwards, to wit, on the day and 
year last aforesaid, to wit, at Bridgewater aforesaid, 
wholly refused, and sti11 doth refuse, although often re-
quested, to select a person to act with the said David 
Dunn, so selected by the said plaintiff, or with any other 
person to be selected by the said plaintiff, in the appraise-
ment of the said damages, so as aforesaid sustained by 
the said plaintiff~ contrary to the form and effect of the 
said article of agreement, and the said covenant of him, 10 
the said defendant, by him in that behalf made, as afore-
said, to wit, at Bridgewater aforesaid. And the said 
plaintiff saith, that he, the said defendant, bath not kept 
with him the covenants so made between them, as afore-
said, but hath broken the same, and to keep the same 
with the said plaintiff hath hitherto wholly refused, and 
still doth refuse, to the damage of the plaintiff, of two 
thousand dollars, and therefore he brings suit, &c. 

The following is a copy of the article of agreement 20 
referred to in the foregoing declaration, and made a part 
thereof: 

Arti~le of Agreement, mad and entered into, this 
23d day of July, in the year of our Lord, one thousand 
eight hundred and thirty-eig 11t, between Henry V. Hoag-
land, of the township of Montgon ery, in the county of 
Somerset, and state of New Jersq, of the one part, and 
Abraham Veght, of the township of Franklin, in the 
county aml state aforesaid, of the other part, as follows, 
to wit: The said Henry V. Hougland, for, and in con- 30 
sideration of the sum of one dollar, to him paid (the 
receipt whereof is hereby acknowledged,) by the said 
Abraham V eghte, both for himself, his heirs, executors, 
and administrators, covenant and agree, to and with 
the said Abraham Veghte, his executors, administrators, 
and assigns, to allow the said Abraham V eghte full 
power, authority, and permission to erect a mill dam 

2 
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on the lands of the said Henry V. Hoagland, at Griggs-
town, in the county aforesaid, opposite the Tavern, and 
at the bend of the Millstone River ; and, also, full power, 
authority, and permission to stop a large ditch that leads 
from above the dam of the mill, formerly in possession 
of William C. Elmendorf, at a point below the dam. .,_ 
And the said Abraham Veghte hereby agrees for himself, 
his executors, administrators, and assigns, to stop up 
said ditch, provided it shall be found to be his interest 

10 to do so. And, further, that he, the said Abraham 
V eghte, sht1ll dig a ditch from the above-mentioned ditch, 
through the low lands of the said Henry V. Hoagland, 
to fall into the river below the new dam. And the said 
Henry V. Hoagland hereby, for himself, his heirs, execu-
tors and administrators, agrees with the said Abraham 
Veghte, his executors, administrators and assigns, to 
grant to him full power, authority and permission to dig 
the said last-mentioned ditch. And further, that he, the , 
said Abraham Veghte, shall have full power, authority 

20 and permission to go upon the land of the said Henry V. 
Hoagland, with wagons, horses and workmen, as may be 
necessary to complete the said dam, and the stopping up 
and digging of the said ditches, and such other v;.wrk as 
may be necessary in the construction of his mill and 
the appurtenances thereto. And it is hereby further 
mutually agreed between the said parties, that all 
damages sustained by the said Henry V. Hoagland, by 
reason of the privilege and authority herein granted to 
the said Abraham Veghte, shall be paid by the said 

30 Abraham Veghte, which damages are to be appraised by 
two disinterested persons, one selected by each of the 
parties, and in case the two thus selected cannot agree, 
that they shall choose a third, when reportor, the report 
of any two of them, shall be final and conclusive between 
the parties. 

In witness whereof the said parties hereunto set their 
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hands and seals, this '23d day of July, in the year of our 
Lord~ one thousand eight hundredand thirty-eight. 

Signed, sealed and delivered in the presence of 
AB;RAHAM VEGHTE, [L. s.J 
HENRY V. HOAGLAND. [L. s.J 

And the said defendant, by George H. Brown, his 
attorney, comes and defends the wrong and injury, 
when, &c., and says, that always, after the sealing and 
making of the said article of agreement, to the day of 
the commencement of this suit, he hath fulfilled, per- 1 O 
formed and kept all and singular the covenants and 
agreements on the part of him, the said defendant, to be 
fulfilled, performed and kept, and according to the force, 
form and effect of the said article of agreement, and of 
this he puts himself upon the country, &c. 

And for a further plea in this behalf, by leave of the 
Court here, for this purpose, first had and obtained, the 
defendant says, that the plaintiff ought not to have or 
maintain his aforesaid action thereof against him, because 
as to the breach of covenant, above supposed to be made ~O 
in this, that the def end ant has not paid all the damages 
sustained by the plaintiff, by reason of the erection of 
the said dam, and the stopping of the said big ditch, and 
<ligging the said new ditch, the defendant says, that 
afterwards, to wit, on the twenty-second day of No-
vember, in the year eighteen hundred and forty-nine, at 
Bridgewater aforesaid, he, the defendant, paid to the 
plaintiff all the said damages, so sustained by him, to 
wit, the sum of three hundred and ninety-three dollars, 
and of this he puts himself upon the country, &c. 30 

And for a further plea in this behalf, by like leave of 
the Court, the defendant says, that the plaintiff ought 
not to have or maintain his aforesaid action thereof, 
against him, because he says, that after the making of 
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the said article of agreement in the declaration mention-
ed, and beforf} the comrnencemen t of this suit, to wit, on 
the first day of October, in the year eighteen hundred 
and forty-five, at Bridgewater aforesaid, in pursuance of 
the said article of agreement, they, the said plaintiff and 
defendant, mutually agreed to select two disinterested 
persons, to assess the damages therein mentioned, one by 
each of the said parties, and the plaintiff thereupon se-
lected one Elijah Stout, and the defendant one Ferdinand 

10 S. Schenck, as arbitrators, to assess the said damages. 

And the defendant further says, that afterwards, to 
wit, on the thirteenth day of October, in the year last 
aforesaid, at Bridgewater aforesaid, the said arbitrators 

. having duly examined and considered the subject matter 
of the said damages, in the said article of agreement 
mentioned and described, did then and there make and 
publish their award, in writing, under their hands, of and 
concerning the premises: And thereby, then aud there 
award and declare, of and concerning the damages so 

20 referred to them, that they estimated and assessed the 
damages and loss sustained by the plaintiff, by the 
erection of the said mill dam, up to the said thirteenth 
day of October, in the year last aforesaid, as fo !lows, to 
wit: two acres and a half of said meadow lot, so washed 
away, and broken, as to be waste, or valueless, which, 
estimating at sixty dollars per acre, the value of the land 
before the soil was broken or injured, makes one hundred 
and fifty dollars; one acre, damaged in part, twenty-five 
dollars. Interest on the above, with other damages, one 

.30 hundred dollars. And the defendant further says, that 
the said several sums of money, so assessed, amount to 
thP-sum of two hundred and seventy-five dollars, which 
said, last mentioned sum of money was then and there 
awarded, by the said arbitrators, to be due from the 
defendant, to the plaintiff, of all which, the plaintiff, 
:afterwards, .to wit, on the day and year last aforesaid, at 
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Bridgewater aforesaid, had due notice. And the de-
fendant, thereupon, then and there, paid to the plaintiff 
the said sum of two hundred and seventy-five dollars, 
and this, he, the defendant, is ready to verify: wherefore 
he prays judgment, if the plaintiff ought to have or 
maintain his aforesaid action thereof against him, &c. 

And for a further plea in this behalf, by like leave of 
the Court, the defendant says_, that the plaintiff ought 
not to have or maintain his aforesaid action thereof 
against him, because he says that after the making of 10 
the said article of agreement, in the said declaration 
mentioned, and before the commencement of this suit, 
to wit, on the sixteenth day of August, in the year 
eighteen hundred and forty-seven, at Bridgewater afore-
said, they, the said plaintiff and defendant, mutually 
agre·ed to select two other disinterested persons to assess 
the damages, in the said article of agreement mentioned, 
and the plaintiff thereupon selected one Martin S. Gar-
retson; and the defendant one Peter A. Voorhees, as arbi-
trators, to assess the said last-mentioned damages, and 20 
the said Martin S. Garretson and Peter A. Voorhees not 
being able to agree, they then, pursuant to the said 
agreement, chose Nicholas Van Winkle, to act with them 
in assessing the said last-mentioned damages. 

And the said defendant further says, that afterwards, 
to wit, on the twenty-second day of October, in the 
year eighteen hundred and forty-seven, at Bridgewater 
aforesaid, the said l\fartin S. Garretson, Peter A. Voor-
hees, and Nicholas Van Winkle, arbitrators as aforesaid, 
having duly examined and considered the subject matter 30 
of the said damages so referred to them, did then and 
there make and publish their award in writing, under 
their hands, of and concerning the premises, and did 
thereby, then and there, among other things, award and 
declare, of and concerning the damages so referred to 
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them, in the words and figures, and to the tenor and 
effect following, that is to say : 

We, the said Martin S. Garretson, Peter A. Voorhees, 
and Nicholas Van Winkle, do, to the best of their judg-
ment, estimate and assess the damage and loss sustained • 
by Henry V. Hoagland, in the piece of meadow land, by 
the erection of the said mill dam, from the thirteenth day 
of October, A. D., 1845, until this day, October 22d, 
184 7, as follows : One-tenth part of an acre of land 

10 along the ditch leading from the big ditch to the river, 
below the mill dam, and along the angle of la.nd below 
the fence, leading from the mill pond to the above-
named ditch, so washed away as to be waste or value-
less, which, estimating at $60 per acre, the value of the 
land before the soil was broken or washed away, makes 
$6.00. One acre ofland, called the green flat, in round 
meadow, where the above-mentioned ditch passes down , 
to the river, damaged in part, together with all other 
damage done to said meadow lot, up to this date, 

20 $49.50-$55.50. 

We, the subscribers selected, as herein before men-
tioned, do make report that we find due to Henry V, 
Hoagland the sum of fifty-five dollars and fifty cents, 
as per statement above. And so the defendant says that 
the said arbitrators then and there awarded to the plain-
tiff the said sum of fifty-five dollars and fifty cents for 
the said damages, to them submitted and referred as 
aforesaid, of all of which, the plaintiff afterwards, to wit, 
on the day and year last aforesaid, at Bridgewater afore· 

30 said, had due notice, and the defendant thereupon paid 
to the plaintiff the said sum of fifty-five dollars and fifty 
cents. And this he is ready to verify. Wherefore he 
prays judgment if the plaintiff ought to have or main· 
tain his aforesaid action thereof against him, etc. 

And for a further plea in this behalf, by like leave of 
J 
t 
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the Court, the said defendant says, that the plaintiff 
ought not to have or maintain his aforesaid action 
thereof against him, because he says that after making 
of the last above-mentioned award, to wit, on the 
twenty-ninth day of October, in the year 1849, a.t 
Bridgewater aforesaid, the plaintiff alleging that be had 
sustained further damages,. by reason of the erection of 
the said dam, and digging of the said ditch, in the said 
agreement mentioned, the plaintiff and defendant mutu-
ally a.greed to select two other disinterested persons to 10 
assess the damages which had been done to the lands 
of the plaintiff in said article of agreement mentioned, 
by reason of the building of said dam and digging of 
said ditch, to wit, the damages arising therefrom since 
the 22d da.y of October, 1847. And the plaintiff there-
upon selected Joseph Thompson, and the defendant 
one William A. Voorhees, arbitrators, to assess the last-
mentioned damages. And the said Joseph Thompson 
and William A. Voorhees, not being able to agree, pur-
suant to the said articles of agreement, chose Ralph 20 
Voorhees, to act with them in a sessing the said dam-
ages last mentioned. And the defendant further says 
that afterwards, to wit, on the twenty-second day of 
November, in the year 1849, at Bridgewater aforesaid, 
the said Joseph Thompson, V\Tflliam A. Voorhees, and 
Ralph Voorhees, arbitrators as aforesaid, having duly 
examined and considered the subject matter of the said 
damages so referred to them, did then and there make 
and publish their award, in writing under their hands, 
of and concerning the premises, and did thereby, then 30 
and there award and declare, of and concerning the dam-
ages so r fi rr d to them, in the words and figures-, and 
to the tenor and effect following, that is to say: We, the 
said J osepb Thompson, William A. Voorhees, and Ralph 
Voorhees, arbitrators as aforesaid, do, to the best of our 
judgment, skill, and understanding, estimate a.nd assess 
the damage and loss sustained by Henry V. Hoagland, 
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m the piece of meadow land, by the erection of the 
said mill dam, from the twenty-second day of October, 
A. D., eighteen hundred and forty-seven, (the date of 
the last award between said parties) until this day. viz., 
the twenty-second day of November, A. D., eighteen 
hundred and forty-nine, a.t the sum of seventy-seven 
dollars and eighty-eight cents, a part of which sum is 
by us assessed on lands which former arbitrators had 
valued, in their assessment and award, at sixty dollars 

10 per acre. 

We, the present arbitrators, considering and estimating 
the difference between the interest of said moneys, so 
assessed and awarded as aforesaid, and the value of the 
crops which said land would have produced to the said 
Hoagland if not so damaged, to be fifteen dollars and 
thirty-eight cents, and for all other damages done to 
said lands by reason of the erection of said mill dam, we . 
do assess the sum of sixty-two dollars and fifty cents. 
And we do award that the said Abraham Veghte do pay 

20 to the said Henry V. Hoagland the said sum of seventy-
seven dollars and eighty cents, on or before the first day 
of December next 1 of all which the plaintiff afterwards, 
to wit, on the day and year last aforesaid, at Bridgewater 
aforesaid, had due notice. And the defendant thereupon 
paid to the plaintiff so much of the damages so awarded 
as he was lega1ly bound to pay, to wit, the said sum of 
sixty-two dollars and fifty cents. And the defendant 
further says, that the whole subject matter of damages 
mentioned in the said article of agreement was submi~ 

30 ted to the said last-mentioned arbitrators, and that their 
said award of damages is final and conclusive between 
the parties. And this be is ready to verify ; wherefore 
he, the defendant, prays judgment, if the plaintiff ought 
to have or maintain his aforesaid action thernof, against 
him, &c. 

And for a further plea in this behalf, by like leave of 

\1 

Jj 
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'the Court, the d~fe'ndan't -says that the plaintiff, Ol1ght 
not to have or mai~tain his aforesaid action thereof, 
against him, because, as to the breach of covenant by the 
defendant, above supposed to be made, in this, that the 
plaintiff selected the said David Dunn to assess further 
damages under the said article of agreement, and that 
the ·defendant refused to select another disinterested per~ 
son to act with the said David Dunn in assessing such 
damages, he says, that the s~lection of the said David 
Dunn by the plaintiff was made after the above-mentioned 10 
several awards had been made and paid by the defe,ndant, 
as is above, in the third, fourth and :fiHh pleas of the defend-
ant, particularly stated and set forth; and the said plain-
tiff refused at the time, when, &c., although requested to 
do so by the defendant, to make any further specification 
of the further damages claimed by him, or in the sub-
mission of the question of damages again to arbitration, 
under the said artic1e of agreement so proposed by him, 
to limit the same to such matters as had not been arbi-
trated and determined finally between the parties. 20 

And that, therefore, the defendant refused to join in 
another arbitration and assessment of damages, under the 
said articles of agreement, unless the submission was 
specially made of such supposed damages as had not 
been assessed in favor of the plaintiff in the awards made 
and paid by the defendant, as above stated, to wit, at 
Bridgwater aforesaid. And this he is ready to verify; 
wherefore he prays judgment if the plaintiff ought to 
have or maintain his aforesaid action thereof against 
him, &c. 30 

And the said plaintiff, as to the pleas of the said de-
fendant, by him, first and secondly, above pleaded, and 
whereof he hath put himself upon the country, doth the 
like. And the said plaintHI: as to the said pleas of the 
said defendant by him, thirdly, fourthly; fifthly and 

3 
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lastly, above pleaded, saith, that the same, and the mat-
ters therejn contained, in manner and form as the same 
are above pleaded and set forth, are not sufficient in law 
to bar or preclude him, the said plaintiff, from having or 
maintaining his aforesaid action thereof against the said 
defendant, and that he, the said plaintiff, is not bound by 
law to answer the same, and this, the said plaintiff 
is ready to verify. Wherefore, by reason of the insuffi-
ciency of the said several pleas in this behalf, the said 

10 plaintiff prays judgment, and his damages, by him sus-
tained, on occasion of the said breaches of covenant, in 
the • said declaration mentioned, to be adjudged to 
him, &c. 

And the said Abraham Veghte saith, that his said 
pleas by him, thirdly, fourthly, fifthly and lastly, above 
pleaded, and the matters therein contained, in n~anner 
and form, as the same are above pleaded and set forth, 
are sufficient, in law, to bar and preclude the said Henry 
V. Hoagland from having or maintaining his aforesaid 

20 action against him. And he, the said Abraham Veghte, 
is ready to verify and prove the same, when, and in such 
manner as the said Court here shall direct and award .. 
Wherefore, inasmuch as the said Henry V. Hoagland 
hath not answer~d the said pleas, nor hitherto, in any 
manner, denied the same, the said Abraham Veghte 
prays judgment', and that the said Henry V. Hoagland 
may be barred from having or maintaining his aforesaid 
action thereof against him, the said Abraham Veghte. 
And now, at the April term of said Court, in the year of 

30 our Lord, one thousand eight hundred and finy-eight, the 
above declaration, pleas and demurrer having been by 
the said Court seen and inspected ; and the arguments of 
the counsel of the respective parties thereon being by 
the Court now here heard, and the same being fully un-
derstood, and mature deliberation being thereupon had; 
and it now appearing to the Court that the said pleas~ 
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by the said Abraham Veghte, thirdly, fourthly, fifthly, 
,and lastly, above pleaded, and the matter therein con-
tained, are not sufficient, in law, to bar or preclude the 
said Henry V. Hoagland from having or maintaining his 
.aforesaid action thereof, against the said Abraham Veghte, 
it is ordered, that the said demurrer to the said pleas be 
in all things sustained, and the said pleas overruled, 
with costs, to be taxed. 

'Therefore, the Sheriff of the county of Somerset, 
aforesaid, is commanded • that he cause to come here, 10 
before our judge of the Circuit Court to be holden at 
Bridgewater, in and for said county, on the first Tuesday 
of September, in the year of our Lord, one thousand 
eight hundred and fifty-eight, twelve, &c., by whom, 
&c. And who neither, &c., to recognize, &c. Because, 
:as well, &c., the same day is given to the parties here. 
At which day, here, come as well the said Henry V . 
Hoagland, by his attorney aforesaid, as the said Abra-
ham Veghte by his said attorney. And the Sheriff of 
the said county, that is to s.ay, Elias Hoagland, Esquire, 20 
now returneth before the same court, at Bridgewater 
aforesaid, the same writ of venire facias to him, in form 
aforesaid directed, together with a panel of the names of 
the jurors to the same annexed, in all things served and 
executed. And the jurors th~reupon empanneled, and 
drawn by ballot, according to the form of the statute, 
.&c., and called over, likewise come, who, to speak the 
truth of the premises within contained, being elected, 
tried and sworn on their oath, say, that the said Abraham 
Veghte is guilty of the breach of the covenant within 30 
lai.d to his charge, in manner and form, as the said Henry 
V. Hoagland hath within complained against him. And 
they assess the damages of the said Henry V. Hoagland, 
by reason thereof, over and above his costs and charges 
by him, about his suit, in this behalf expended, to the 
.sum of five hundred <lollars. 
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Therefore, it is consjdered that the said Henry V. 
Hoag1and do recover against the said Abraham Veghte, 
his damages, amounting to the sum of five hundred dol-
lars, fo form aforesaid assessed; and a1so, the sum of 
ninety-seven dollars and sixty-two cents for his costs and 
charges by him, ·about his suit, in that behalf expended, 
by the court now here, adjudged to the said Henry V. 
Hoagland, and with his assent ; which damages, costs 
and charges, in the whole, amount to the sum of five hun-

10 dred and ninety-seven dollars and sixty-two cents. And 
the said Abraham, in mercy, &c. 

Judgment signed, September 8, 1858. 
DANIEL HAINES. 

STATE OF NEW JERSEY, ss.: 
Somerset County, 5 

I, Samuel S. Hartwell, Clerk of the Circuit Court of 
said county, do hereby certify, that the above is a true 
copy of the judgment and proceedings, in the _case afore-
said, of record, in my 0ffice. 

20 In testimony whereof, I have hereunto set my hand, 
and affixed the seal of the .said court, this eighteenth day 
of February, in the year of our Lord, one thousand eight 
hu_ndrecl and fi(ty-nine. 

[L. s.J SAMUEL S. HARTWELL, 
Clerk. 

I hereby certify, that the above are record and pro-
,ceedings, duly exemplified, named in the annexed writ; 
and I hereby, make return thereof to the Justices of the 
Supreme Court, as by the said writ, I am commanded, 

30 Dated February 24, 1859. 
DANIEL HAINES, 

Judge, ~tc. 

Afterwards, to wit, on the fourth Tuesday of February, 
in the year of our Lord, eighteen hundred and fifty-,n,i~_e, 

• I , 1 • • 
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before the .Justices of the Supreme Court of J udicatnre, 
of the state of New Jersey, at Trenton, comes the said 
Abraham Veghte, by George H. Brown, his attorney, 
and says, that in the record and proceedings aforesaid, 
and also, in giving the judgment aforesaid, there is 

' manifest error in this, to wit: that the declaration 
.aforesaid, and the matters therein contained, are not 
.sufficient in law, for the said Henry V. Hoagland to 
have or maintain his aforesai~ action thereof, against the 
said Abraham Veghte. 10 

There is also error i? this, to wit, that by the record 
.aforesaid, it appears, that upon the demurrer to the 
third, fourth, fifth and last pleas, pleaded by the· said 
Abraham Veghte, to the said declaration, and the issue 
in law thereupon joined, judgment was given, that the 
said pleas, in form aforesaid pleaded, were not sufficient 
in law to bar the said Henry V. _Hoagland from having 
and maintaining his said action against the said Abraham 
V.eghte, whereas, by the law of the land, the said judg-
ment ought to have been, that the said pleas were suf- 20 
ficient in law to bar the said Henry V. Hoagland from 
having or maintaining his said action against the said 
Abraham Veghte. 

And there is also error in this, t.hat on the trial of the 
said cause, the said Judge, before whom the same was 
tried, charged the jury in the words following, that is to 
say: "that the defendant was bound, under his agree-
ment, to Relect an arbitrator, on receiving the notice 
.given by the plaintiff, and that the refusal by the plain-
tiff to specify more particularly than is done in said 30 
notice, what damages he claimed, was no justification 
for his, defendant's, declining to do so." Whereas, by the 
law of the land, the refusal of the plaintiff to specify 
what damage he claimed, was a justification for the de-
fendant's refusal to select an arbitrator; therefore, in this, 
there is ~anifest error. 
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And Lhere is also error in this, that on the tria1 of the 
said ca.use, the said Abraham Veghte, by his counsel, cal1ed 
upon the Court to charge the jury, that the da.mage 
to be assessed are those arising in consequence of the 
dam, to the freehold, and not for the loss of, or damage 
to the crops, which the land might have produced, if not 
soaked or otherwise injured, which charge the said judge 
declined to give, whereas, by the law of the land, the 
said j uclge ought so to have charged the jury : therefore, 

10 in this, there is manifest error. 

And there is error, also, in this, that by the record 
afore~aid, it appears, that the judgment aforesaid, in form 
aforesaid given, was given for the said Henry V. Hoag-
land, against the said Abraham Veghte; whereas, by the 
law of the land, the said judgment ought to have been 
given for the said Abraham Veghte, and against the said 
Henry V. Hoag land. 

And the said Abraham Veghte prays that the j udg-
ment aforesaid, for the errors aforesaid, and other errors 
in the record and proceedings aforesaid, may be reversed, 

20 annulled, and altogether held for nothing, and that he 
may be restored to all things which he hath lost, by oc-
casion of the said judgment, &c. 

And hereupon, afterwards, that is to say, on the fourth 
Tuesday of February, in the year of our Lord, one thou-• sand eight hundred and fifty-nine, in the said term of 
February, the said Remy V. Hoagland, by Rausorn & 
Brown, his attorneys, comes into court, here, and says, 
there is no error, either in the record and proceediugs 
aforesaid, or in giying the judgment aforesaid, and he 
prays, that the court now here, may proceed to examine, 
as well the record and proceedings aforesaid, as the 
matters aforesaid, assigned for error, and that the judg-
ment aforesaid, given, may in all things be affirmed, &c, 

But because our said court now here, is not yet ad-

r 
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vised what judgment to give~ of and upon the premises, 
• a day is therefore given, to v~it, until the twenty-eighth 
day of February, A. D., eighteen hundred and sixty-one, 
to hear judgment thereon. At which day, before our said 
court, come the parties aforesaid, bv their respective at-
torneys, to wit, Mercer Beasley, Esquire, who, by order 
of our said court now here, is substituted for George H. 
Brown, Esq., and Stephen B. Ransom, Esq., attorney 
aforesaid; whereupon, as well the record and proceedings 
aforesaid, and the judgment aforesaid, in form aforesaid 10 
given, as the matters aforesaid, by the said Abraham 
Veghte, above, for error assigned, being seen, and by the 
said court now here, fully understood, and mature de-
liberation being thereupon had, it appears to said court 
now here, that in the record and proceedings aforesaid, 
and also, in giving the judgment aforesaid, there is mani-
fest error. And it further appears, that the said pleas by 
the said Abraham Veghte, thirdly, fourthly, fifthly and 
lastly above pleaded, in manner and form aforesaid, anti 
the matters therein contained, are sufficient in law to 20 
bar the said Henry V. Hoagland from having or main-
taining his said action against the said Abraham Veghte. 
Therefore it is considered, that the j udgrnent aforesaid, 
for the errors in the record and proceedings aforesaid, be 
reversed, annulled, and altogether held for nothing, and 
that the said Abraham Veghte be restored to all things 
which he hath lost, by reason of the said judgment, and 
that the said Hemy V. Hoagland take nothing by his 
said writ, but that he be in mercy, &c. And the said 
Abraham Veghte go thereof, without a day, &c. 30 

Judgment signed as of the twenty-eight day of Feb-
ruary, A. D., eighteen hundred and sixty-one (1861 ). 

E. W. WHELPLEY. 
A true copy of the record of judgment in the fore-

gomg case. 
CHARLES P. SMITH, 

Clerk .. 
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On the trial of the cause m the Somerset County 
Circuit Court, before his Honor Daniel Haines, the fol-
lowing Bills of Exceptions were allowed and sealed : 

SOMERSET COUNTY CIRCUIT COURT. 

ABRAHAM: VEGHTE, 

adsm. 
HENRY V. HOAGLAND. 

--------------

} In case. 

Be it remembered, that at a Circuit Court held at. 
Bridgewater, in and for the county of Somerset, on the 
seventh day of September, in the year eighteen hun-

10 dred and fifty-eight, before the Honorable Daniel Haines, 
one of the Justices of the Supreme Court, came on to 
be tried before a jury of the county duly empanneled , 
and sworn, the issue joined between the said Henry 
V. Hoag1and, p1aintiff, and Abraham Veghte, defendant, 
(pro 'Ut the pleadings,) at which day come the parties 
aforesaid and their respective attorneys ; and upon the 
trial of the said issue the plaintiff proved his title to the 
premises in question, through the will of his fathe1\ 
Christopher Hoagland, who had been in possession for 
more than twenty years prior to his death, in the year 

20 eighteen hundred and 

30 

The plaintiff also proved and offered in evidence a 
map of the meadow alleged to be injured by the dam 
of the defe:r..dant, made from actual survey, in March, 
eighteen hundred and fifty-eight, the black line repre-
senting the old big ditch, and the blue line the new big 
ditch. The plaintiff also offered evidence to prove that 
the quantity of broken and useless land at the time of 
the commencement of this suit was considerably greater 
than at the date of the last award made between the 
parties, viz., November the twenty-second, eighteen 
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hundred and forty-nine, that the quality of the crops 
had deteriorated siP..ce the same date, and that the ac-
tion of the water caused by the erection of the dam had 
permanently injured the freehold by washing the sur-
face and by soak.age. The plaintiff further offered in 
evidence the s.ummons issued in the case, (pro ut the 
same,) an award made by Joseph Thompson and others, 
dated November the twenty-second, eighteen hundred 
and forty-nine, (pro 1It the same,) a notice to appoint an 
arbitrator, under the agreement set forth in the decla- 10 
ration, and the defendant's answer to it, dated the no-
tice, May the twenty-ejght, A. D., eighteen hundred and 
fifty-five, and answer July t: e twenty-eight, A. D., 
eighteen hundred and fifty-five, (pro 1tt the game.) 

The plaintiff having reste.d his case, the defandant 
moved that he be ~1011-suited, which motion was over-
ruled by the Court. 

The defendant then offered evidence to disprove the 
several matters for which the plaintiff claimed damages 
as above stated. The defendant also offered in evidence 20 
the award first made under the agreement dated Octo-
ber the thirteenth, eighteen hundred and forty-five, by 
F. S. Schenck and Elijah Stout (pro ut the same.) Also 
the second award under same agreement, by Peter A. 
Voorhees and others, dated October the twenty-second, 
eighteen hundred and forty-seven, (pro ut the same.) Also 
a map of the premises, made by William Lytle, deceased, 
(pro rut the same.) 

The cause having been rested on both sides, the said 
Judge then charged the jury among other things- 30 

That the defendant was bound under bis agreement 
to select an arbitor on receiving the notiee given by 
the plaintiff~ and that the refusal by the plaintiff to spe-
cify more particularly than is done in said notice what 

4 
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damages he claimed, was no justification for his, defend-
ant's, declining to do so. 

To which charge of the Judge the defendant except-
ed, and prayed that this, his bill of exceptions, might be 
sealed, and it is sealed accordingly. 

The defendant then asked the Court to charge the 
jury that the damages to be assessed are those arising 
in consequence of the dam to the freehold, and not 
for the loss of or damage to crops which the land might 

10 have produced if not soaked or otherwise injured. 

Which charge he declined to give. 

And thereupon the defendant excepted, and prayed . 
that this, his bill of exceptions, might be sealed, and it is 
sealed accordingly. 

On the return of the Writ of Error in the Court of 
Errors and Appeals the plaintiff in error assigned errors 
as follows: 

N. J. COURT OF ERRORS AND APPEALS. 

HENRY V. HOAGLAND, ) 
20 Plaintiff in Error.f 

vs. \ 
ABRAHAM VEGHTE, ( 

Defendant in Error.) 

Assignment of 
Errors. 

Afterwards, that is to say, on the nineteenth day of 
March, in the year of our Lord, one thousand eight hun· 
dred and sixty-one, before the judges of the Court of 
Errors and Appeals of the State of New Jersey, at Tren· 
ton, comes the said Henry V. Hoagland by Stephen B. 
Ransom, his attorney, and says that in reversing the 

30 judgment· aforesaid, there is manifest error in this, to 
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wit : that the said judgment was reversed in the Supreme 
Court of Judicature of the State of New Jersey, whereas 
by the law of the land the said judgment ought to have 
been affirmed ; therefore, in that there is manifest error. 
And the said Henry V. Hoagland prays that the said 
judgment of reversal so given by the said Supreme 
Court of Judicature of the State of New Jersey as afore-
said, may be reversed, annulled, and altogether holden 
for nought, and that the judgment of the said Circuit 
Court of the County of Somerset aforesaid, may in all 1 O 
things be affirmed, and that he may be restored to all 
things which he has lost by occasion of the said reversal, 
&c. 

S. B. RANSOM, 
Attorney for and ef Counsel with the 

said Plaintiff in Error. 

The defendant in error has filed the common joinder 
111 error. 

The following is the opinion of the Supreme Court 
in this case, delivered by Chief Justice WHELPLEY, and 
and concurred in by Justices Ogden and Van Dyke. ~O 

SUPREME COURT. 
FEB. TERi\I, 1861. 

ABRAIIAlVI VEGHTE, 

vs. 

HENRY V. HOAGLAND. 

Error to 
Somerset Circuit. 

BROWN & BEASLEY, Attorneys for Plaintiff. 
RANSOM & FIELD, Attorneys for Defendant. 

WHELPLEY, C. J. 
This case comes before the Court by writ of error to 

the Somerset Circuit Court. The judgment was in 30 
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favor of the defendant in error for damages sustained by 
breach of an agreement under seal, enterecl into be-
tween the parties on the 23d July, 1838, by which 
Hoagland, in consideration of one dollar, covenanted to 
allow Veghte full power, authority, and permission to 
erect a mi1l dam on the land of Hoagland, at Griggs-
town, in Somerset county, at a bend of the JHil1stone 
River, and full power, authority, a11d permission to stop 
a large ditch that then led from above the dam of the 

10 mill formerly in the possession of V\lilliarn C. Elman• 
dorf, to a point below the darn, ancl Veghte agreed to stop 
up the said ditch, provided it should be found to his in-
terest to do so ; and that he should dig a ditch from the 
above-mentioned ditch through the low lands of the 
plaintiff, to fall into the river below the said new darn, 
and the plaintiff agreed to grant to defendant full power, 
and authority, and permission to dig the said last-men-
tioned ditch ; and further that defendant should have 
authority and permission to go upon the land of the 

20 plaintiff with wagons, horses, and work.men, as might 
be necessary to complete the said darn, and the stopping 
up and digging of the said ditches, and such other work 
as might be necessary 111 the construction of his mill 
and the [:,p Jurtenances thereunto ; and it was agreed 
between the parties that all damages sustained by the 
said plaintiff, by reason of the privileges and authority 
therein granted to the defendant, should be paid by the 
defendant to the plaintiff, which damages were to be 
appraised by two disinterested persons, one selected by 

30 each of the parties to the agreement, a third to be se-
lected by the two, in case of their disagreement. The 
report of any two of them to be final and conclusive 
between the parties. 

To this declaration the defendant filed six pleas, to 
the third, fourth, fifth, and sixth of which the plaintiff 
.demurred. The d~rnurrer was sustained as to all the 
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pbas demurred to, and after a trial upo-.1 the issues 
joined upon the first and second pleas1 and verdict for 
the plaintiff, the case is brought here, and ei:rors assigned 
upon the judgment on the issues of law, and i.; pon the 
charge of the Court to the jury. 

The cleclara.iion sets forth 1 as a breach of the _ agree-
ment, that the plaint1ff permitted the defendant to erect, 
and that he did erect, the mill dam as stipu1ated, and 
that the defendant stopped up _the ditch and dug the 
other ditch specified in the agreement, and that the de- 'li 0 
fondant went upon the lands of plaintiff with wagons, 
horses, and workmen, and completed the dZirn, and 
stopped up and dug the ditches, and did such other work 
as was necessary in the construction of the mill and its 
appurtenances, that by reason thereof the waters of the 
Millstone were made to overflow the lands of the plain-
tiff from the 22d November, 1849, to the commence-
ment of the suit, whereby the lands of the plaintiff were 
greatly injured by water soaking and washing away, and 
the fences on the land were carried away, and the horses 20 
and cattle of plaintiff pasturing the 1ands were carried 
away per quod, the plaintiff sustained damages in man-
ner aforesaid, and the plaintiff was thereby deprived of 
the use of his lands from the 25th November, 1849, to 
the commencement of this suit. 

That the defendant on the 28th May, 1855, was re-
quested to pay the damages sustained, and refused to do 
so; that on that day plaintiff selected under the agree-
ment David Dunn, to appraise the said damages, and 
requested the defendant to select another person to act 30 
with him as specified in the agreement, and that the 
defendant neglected aud refused and still neglects and 
refuses to do so. 

The third plea is in bar of the action, and sets up the 
appointment under the agreement on the 1st October, 
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1845, of persons to assess the damages as in the agree-
ment prescribed and an award made by them on the 
thirteenth day of October, 1854, in wrifa1g, of and con-
cerning the premises, and that they a.vvarded of and 
concerning the damages referred to them for damages 
and loss sustained by the plaintiff by the erection of the 
said rni11 clam, up to the 13th October, 1845, as follows: 
Two acres and a half of the said meadow lot washed 
away so as to be valueless, $160.00. One acre damaged 

10 in part, $25.00. Other damages, $ L00.00. This plea 
avers payment of this award to the plaintiff. 

Withont stating in detail the allegations of the three 
other pleas demurred to, it is sufficient here to say that 
the fourth and fifth pleas set up the making of two 
subsequent awards, and the payment of the moneys 
awarded to the plaintiff by defendant. 

The last plea sets up as a bar that the plaintiff 
refused on request of the defendant to limit the submis-
sion to damages not included in the former awards, and 

20 that for that reason defendant refused to appoint an 
arbitrator. 

The main point relied upon for the reversal of the 
judgment goes to the merits of the plaintiff's case, and 
will be first considered. 

1. That the damages contemplated by the agreement 
were entire, the subject matter of one submission, and 
one award, which should be final between the parties. 

2. That although the award on the face was only for 
the damages sustained up to a certain time, by reason o 

30 of the acts done under the agreement, yet it was final 
as to all damages subraitted, or ·which might have been a 
su brnitted, to the arbitrament of the persons chosen to 
assess the damages. 
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The agreement was for the sale of certain privileges 
by the plaintiff to the defendant. 

The erection of a mill darn on the lands of plaintiff. 
Ti.1e stopnge of a certain ditch on the plaintiff's land. 
The cutting of a new ditch over the plaintiff's low lands. 
The doing upon the plaintiff's land of all work neces-

sary to complete the dam, Atop up and dig the ditches, 
and all other work necessary in the construction of de-
fendant's mill. • 

The parties were not able to agree as to the price to 10 
be paid for these privileges, and agreed to leave the as-
sessment of thP price of these privileges to arbitrators, 
who were to appraise all damages sustained by the plain-
tiff; by reason of the privileges and authority granted to 
the defendant, the award was to be final and conclusive 
between the parties. 

The damages sustained by reason of the privileges 
granted, was the extent to which the value of the plain-
tiff's land was impaired by having these burthens imposed 
on them, by having them exposed to the damages in 20 
evident to the exercise and enjoyment of such privileges. 

The plaintiff parted with these privileges, and the de-
fendant acquired them irrevocably as soon as the agree-
ment was executed. 

No time is fixed when the appraisement was to be 
made, or the privileges exercised. As soon as the burthen 
was fastened upon . the plaintiff's lands, their value was 
injured; he sustained damage. He could not sell them 
with this incumbrance upon them without a diminution 
of the price ; no reason is perceived why be could not 30 
have immediately called for an appraisernent of his dam-
ages sustained by the granting of the privileges. 

If. the plaintiff's right to the appraisement was not 

• 
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complete as soon as the privileges passed, wl en did i1 

arise. 1\Tglit he call for an '-prH't i ement, day by duy, as 
the work progros cd, or must he wait Wl all the work 
was douo, a': +::" .\_1rivilcgcs liud been enjoye<l. 

It is manifest, Cm,.; ~:ve must adopt one of the three 
period' as tlw time, wlwn the right accrued. The last 
would be mYfoir to the plaintiff; the second ViTould be 
grossly unjust nnd oppressive to the defend nt; the first 
would be j ur;t to both. 

10 The 1wivilcgss were an entirety. The design was to 
enabJe the defendant to put his mill in operation and 
carry it on. 

The defendant was to be put in a better plight than 
that of one engaged in a continued trespass. 

The damages are spoken of as one sum, to be paid at 
one time, and that p'-yrnent to be final and conclusive. 

But one appointment of arbitrators is provided for, but 
one award. 

20 Nor is the phrase, darnuges ~ustained, indicative of an· 
other intent, even when considered separate from the 
context. 

That term has received a judicial construction in a 
case analogous in many of its leading features to the 
present.-Van Schonk. v. The Delaware and Raritan 
Canal Company, Spencer, 249. 

As to the second point : 
Was the award, although partial on its face, conclusive 

as to all the matters su brnitted, that is, the price of tlw 
30 privileges granted. 

This is to be determined upon the legal operation of 
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an award made under such a submission. where the 
money has been accepted as money awarded, under the 
stipulation that it was to be final aud conclusive between 
the parties. No agreement is set forth, that such an 
award was made, in pursuance of any agreemeut of the 
parties different from that in the covenant. nor is it con-
ceeded, that this would make any difference if it were so. 

For ought that appears, the plaintiff claimed damages 
for all the injury to his lands, Gaused by the granting of 
the privileges. It does rnit appear on the award, why 10 
the arbitrators limited the scope of their award, or that 
they did not decide that the damages awarded were all 
that could be compensated under the agreement. 

In making the award, the principal of giving the a11--
nual damage, arising from the loss of the use of the land, 
if adopted, was not adhered to. They gave the whole 
value of two and a half acres, and the partial value of 
one acre, and for other damages, one hundred dollars. 
What these were, whether past or prospective, to the 
annual or absolute value of the land, does not appear. 20 

The bar set up is the agreement to arbitrate the sub-
mission unqualified in its terms; the award, giving all 
damages up to a certain time, the pa.yme11t of the 
money. 

'l'he demurrer admits all these facts. 

I think the plea as pleaded a good bat. 

The award is conclusive us to all the matters referred 1 
they are res adjudicatae. 

In Keudal1 v. Stokes, 3 Howard, 97, Chief Justice 
Tauey remarks: Can a party after refereuce, an award, 30 
and the receipt of the mouey awarded, rnaiutain a suit on 
the original cause of action, upon the ground that he had 

6 
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not provo<l before the referee all the daurnges he had 
sustained ; or that his damages exceeded the amount 
which the arbitrator awarded. We think not. The 
rule 011 that ~11bject is well settled. It has beeu decided 
iu rntrny cases, aud is clearly stated in Lumn v. l\Iurray, 
9 B. au<l. C., 780. 

lu tltat case, Lord Tenterden delivering the judgment 
of the King's Bench said, in the case of Smith v. J ohu-
so111 15 East. 213 : Lord El1euborough lays it dowu that 

·1 0 where all matters iu dif:erence are referred, the party, as 
to every matter included in the scope of such reference, 
ought to come forward with his whole case. It was the 
duty of the plaintiff to bring it before the arbitrator if 
l1e meant to insist upon it as a matter in difference, and 
lrn caunot now make it the subject matter of a fresh 
suit. 

In Fidler v. Cooper, 19 Wend. 280, Bronson .J., the 
n vrnrd properly made in pursuance of the authority con-
ferred on the arbitrators is conclusive as to all matters 

20 to which the submission extends, whether any particu-
lar matter included in the submission was laid before 
the arbitrators or not. 

'Wheeler v. Van Houten, 12 Johns. 3J 1. 

Ravee 'U. Farmer, 4 T. Rep. lt6, and Golightly v. 
Jelico, ollly eRtablish the pri11ciple that \Vhere the sub-
111i8siou does uot include all cleuwnds, but only such as 
arc iu ditfere11~e, parole evidence may be received to 
H110w to what the su brnissiun exteuded, wlrn.t matters 
were iu difforeuce; this is ou1y to apply the submission 

30 to the suhjeet matter. 

The Ellglish cases may he co11~iJered uuifunn, that 
tlw avrnrd is fiual a8 to all matters to wltich tlie subrnis-
sioll rnfeni. 

or due~ the error of the arl>i trator~ or the parties as 
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to the legal effect of the submission limit the operation 
of the award in a court of 1aw.-Van Suhank 'l'. Dela-
ware and Raritan Canal Company, Spencer, 2,i9; 
Wheeler v. Van Houten, 12 Johns. 311.. 

Sound policy requires that the conclusiveness of j uJg-
ment and awards, as to all matters within the issue, 
should be maintained. 

The award and submission a,re the best evjdence what 
the arbitrators passed upon. To permit proof that mat-
ters within the submission were not allowed, opet1s a 10 

wide door for fraud, pe1j ury and oppressive litigation. 

The award in this case can hardly be said to be in fact 
for part only of the plaintiff's damages. 

The declaration alleges that all the privileges granted 
had been exercised before the request to appoint an arbi-
trator. 'I1he dam had been built~ the ditch stopped, and 
the other opened, and the mill had been completed. 
The record does not show that any act was done um1er 
the agreement, after the making of the award pleade<l. 
Nor is there any averment of any damage sustained after 20 
the award. 

Why should not the award and payment be considen-'d 
pr£ma facie, at ]east a bar to the recovery of any damages, 
until jt is shown that some accrued aner tlrn award 
made. 

The damages being by the agreement entire, an award 
upon ·them, although part were omitted, extinguishes 
the whole. An entire claim cannot be split up into 
several causes of actjon.-Baker's Execu. v. Baker, 
4 Dutcher. :JO 

The third plea was a good bar to tlie action. The 
judgment of the court below shou Id, for thRt reason, be 
reversed. • 
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APP El\: D l X. 
I. 

First awal'd made betweeu the yarties, dated October 
L3th, 1845, exhibited in bill of exeeptions : 

Whereas, Henry V. Hoagland, of the township of 
Montgomery, couuty of Somerset, and state of New 
Jersey, and Abraham Veghte, of the township of Frank-
lin, couuty and state aforesaid, did by written agreement, 
dated the 23d day of July, in the year of our Lord, one 

10 thousand eight hundred and thirty-eight, bind each other 
to the performance of certain acts and things therein 
specified, amongst_ which are : first, the said Henry V. 
Hoagland, for and in consideration of the sum of one 
dollar, to him paid (the receipt whereof is hereby acknow-
ledged) by the said Abraham Veghte, doth for himself, 
his heirs, executors and administrators, covenant and 
agree to and with the said Abraham V eghte, his execu-
tors, administl'ators and assigns, to allow to the said 
Abraham Veghte full power, authority and permission, 

20 to erect a mill darn 011 the land of the said Henry V. 
Hoagland, at G-riggstowu, in the connty aforesaid, oppu· 
site the Tavern, and at the bend of the l\lillstoue River; 
and also full power, authority and permissiou, to stop a 
large ditch that leads from above the dam of the mill, 
formerly in possession of William C. Elrnandorf, to a 
point below the . dam. And the said Abraham Veghte 
hereby agrees, for himself, his executors, administrators 
and assigns, to stop up said ditch, provided it shall be 
found to be his interest to do so. And further, that the 

30 said Abraham Veghte shall dig a ditch through the low 
lands of the sa-id Henry V. Hoagland, to fall into the 
river below the new dam. . 

And .the said Henry V. Hoagland hereby, for himself, 
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his liefrs, executol'S and adminstrators, agrees with the 
said Ab1 aliam Veg!tte, his executors, administrators anJ 
assigns, to grant to him full power, anthority and pennis-
sion, to dig t.he !:<aid la.~t-mentioned ditch. •• And further, 
tlw,t he, the said Abraham Veghte, shall have full power, 
authority and permission, to go upon the land of the said 
Henry V. Hoagland with wagons, horses and workmen, 
as may be necessary to complete the said dam anJ the 
stopping up and digging of the sairl ditches,and such other 
work as may be neGessary in the construction of his mill 10 
and the appurtenances thereto. And it is hereby further 
mutually agreed between the said parties, that all dam-
ages sustained by the said Henry V. Hoagland, by reason 
of the privileges and authority herein granted to the said 
Abraham Veghte, shall be paid by tlie said Abraham 
Veghte. which damages are to be assessed by two dis-
interested persons, one sdocted by each of the parties; 
and forther, it js agrned that "The report shall bA fiual 
and cone! nsive between the parties." In conformity with 
the stipulations in the foregoing articles of agreement, 20 
the said Abraham Veghte having erected the rnill dum and 
done and performed other work spec~-'icd in the articles before-
mentioned. And in accordance with the provisions of the 
said articles of agreement, the said parties respectively 
selected on the part of Henry V. Hoagland, Elijah Stout; 
on the part of Abraham Veghte, Ferdinand S. Schenck, 
(both of the township of Frank1in, county of Somerset 
and state of New Jersey), to assess the damages which, in 
their j udgnwnt, had been done to the piece of mradow 
ground specified in the said artic1es of agreement. It 30 
was agreed by the parties, that the persons selected 
should meet on Monday, the first day of October, a.t the 
house of Henry V. Hoa.gland, at 10 o'clock, A. :M. Pur-
suant to notice~ the said Elijah Stout and Ferdinand S. 
Schenck, at the time and place designated, came together, 
and in the presence of the said parties to the agreement 
before-mentioned, proceeded to the investigation of the 
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matters to them submitted, und having YicYveJ the said 
meadow lots and made some progress, acljourne<l to meet 
again on the sixth instc nt, at the same time and place. 
Pursuant to adjournment they again met, the parties being 
present, at which time it was mutually agreed by the 
said Henry V. Hoagland and Abrnham Veghte, the said 
parties to tbe articles of agreement as afore, aid, that the 
said Ehjah Stout and FerdinauJ S. Scl1enck, selected br 
the parties as aforesaid, should make au as.·es~meut of 

10 the damages done to said rnea<lovv lot from the time of 
the erection of the mill dau1 to the date of the report to 
be made, and prP.:c11ted by the subscribers; the said 
Elijah Stout anrl :F'en1iuarn1 S. Schenck, selected a:-: afore-
said, again vievved the premises in the presence of the 
said parfa;s, and having heard the statements and allega• 
tions of the said Henry V. Hoagland and Abraham Veghte, 
respectively, together wit~ several witnesses, by them 
presented in corroboration of their respective statements, 
again adjourned to meet at the same place at 2 o'clock, 

20 P. :M., on this day, October the 13th, 1845. On the day 
specified above, Elijah Stout and Ferdinand S. Schenck 
met at 2 o'clock, P. lVL, at the house of Henry V. Hoag· 
]and as previously agreed, and having again carefully and 
particularly examined the damages done to said meadow 
lot, do to the best of their judgment estimate and assess 
the damages and loss sustained by Henry V. Hoagland 
in the said piece of meadow 1and .by the erection of said 
mill dam up to this day, October 13th, 18-15, as follows: 

Two acres and a half of said meadow-lot so 
30 washed away and broken as to be waste or 

valueless, which, estimating at $60 per acre, 
the value of the land before the soil was 
broken or injured, makes . $1.50,00 

One acre damaged in part . %.00 

Interest on the above, with other damages . J 00.00 ---$275,00 
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"\Ve, tlie subscribers, se1ecte<l by Henry V. Hoag1and 
and Abraham Veghte for the purpose aforesaid, do make 
report, tlwt we do find due to I-Iemy V. Hoagland the 
sum of two hundred and seventy-five do11ars, as per 
srutement above. Witness our hand, the 13th day uf 
October, 1S-15. 

ELIJAH STOUT, 
FERDIN.AND S. SCHENCK. 

II. 
Secoud award made between the parties, dated Octo-

ber 22dr 1847, exhibited in bil1 of exceptions: 10 

Whereas, Henry V. Hoag1uud, of the tow11ship of 
Moutgomery, county of Somerset, 1.1 nd state of Ne\v J er-
sey, aud Abraham Veghte, of tlw township of Frankliu, 
couuty and state aforesaid, di'd, by ·written agreement, 
bearing date the twenty-third day of July, in tbe year 
of our Lord, one thousand eight hundred arn1 thirty-eight, 
bind each other- to the perforrnauee of certain acts a11d 
things specified, as folJows, to wit: The said Henry V. 
Hoagland, for and in consideration of the sum of oue dol-
lar to him paid (the receipt whereof is hereby ackuo\-vl- 20 
edged), by the said Abralian1 Veghte, doth for him.self, 
his heirs, executors and admiuistrators,covenant and agree 
to and with the said Abraham Veghte, his executors, 
administrators and assigns, to allow to the said Abra.ham 
Veghte full power, ·authority and permission to erect a 
mill dam on the land of the said Henry V. Hoag1and, at 
Grigg~town, in the county aforesaid, opposite the tavern, 
and at the bend of the l\fillstoue River, and also full 
power. authority and permission to stop a ]urge ditch 
that- lead/3 from above the dam of the mill form{-'rly in 30 
the possession of "\Villiam C. Elllleudorf, to a poiut be-
low the dam. Aud the said Abrahau1 Veglite lJereby 
agrees, for himself, his executors, iHlninistrntors anJ as-
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signs, to stop np said ditch, provided it slia11 be fouuu his 
iuture::;t to du so. Au<l further, that l1e, the said Abraham 
Veghte, shall clig a ditch from the aLove-rnuntioued ditch, 
through the luw la11dR of the sai<l Hemy Y. Hoaglalld, to 
fol I iuto the river below thf' 1iew daw. 'And the saia 
He1Jry V. Hoaglaud hereby, for himself, his l1eirs, ex-
ecutors and administrator:s, agrees with the said Abra-
ham Veghte, his exo<.:utors, admini:,tra~on;; aud assigns, 
to grant to him full power, a,uthority aml permi8sion 

10 to dig the last.-111eutioued diteh. And further, that he, 
the said Abralrn111 Yeghte, shall have full power, author-
ity and perm i:s8io11 to gu upon t.he land of the said Henry 
V. HoaglauJ, v-vith wagous, horses and workmen, as may 
be neces'dary to con1plete the said dam, and the stopping 
up and the diggiug of the said ditches, and such other 
work as uiay be necessary in the construction of his mill 
and the appurtenances· thereto. And it is hereby further 
rnntmtl1y ugreed between the suid parties that all damages 
Sli::;tained by the suid Henry V. Hoagland, by reason of 

20 the privileges and authority herein granted to the said 
Abraham Veghte, shall be paid by the said Abraham 
Vegltte, which damages are to be assessed by two disin-
terested persons, one ·selected by each of the parties, 
An<l. iu case the two so selected cannot agree, that they 
shall clwose a third, whose report, or the report of any 
two of them, shall be final and conclusive between the 
parties. 

In conformity with the stipulations in the foregoing 
articles of agreement, the said Abraham Veghte having 

30 erected the mill dam, and done and performed the work 
specified iu the articles before-mentioned; and in accord· 
ance with the provisions of the said articles of agree· 
111ent, the said parties respectively selected, on the part 
Hemy V. Hoagland, Elijah Stout, on the part of Abra• 
ham Veghte, Ferdinand S. Schenck, both of the township 
of Frnnkliu, county and State aforesaid, to assess the 
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damages which in their judgment had been done to the 
piece of meadow ground, specified in the said articles of 
agreement. And at a meeting held at the house of the 
said Henry V. Hoagland, on the 6th day of October, 
A. D., 1845, it was mutually agreed by the said parties 
to the articles of a?,reement as aforesaid, that the said 
Elijah Stout and Ferdinand S. Schenck, so selected 
by the parties as aforesaid, should make an assessment 
of the damages done to the said meadow lot from the 
time of the erection of the mi.I l dam to the date of the I 0 
report to be made and presented by them. The said 
Elijah Stout and Ferdinand S. Schenck, selected as afore-
said, having viewed the premises in the presence of the 
parties, and having heard the statements and al legatious 
of the said Henry V. Hoagland and Abraham Veghte 
respectively, together with the testimony of several wit-
nesses by them offered in corroboration of their respective 
statements, he.1d their last meeting at t,he house of the 
said Henry V. Hoagland, on the 13th day of October, 
A. D., 1845, at 2 o'clock, P.M.~ and having again care- 26 
fu11y and particularly examined the damage done to said 
meadow lots, do, to the best of their judgment, estinrnte 
and assess the damage and loss sustained by Henry V. 
Hoagland, in the said piece of meadow ]and, bj tlie erec-
tion of s_aid mill dam, up to this day, October 13th, 18 i~j, 
as follows: 

Two acres and a half of said meadow lot, so 
washed away ctnd broken as to be waste or 
valueless, which, estimating at $GO per acre, 
the value of the land before the soil was 
broken or injured, makes 

One acre damaged in part /0 

Interest on the above, with other damages, 

. $150.00 

25.00 

. 100.00 

$275.00 
6 

30 



l 
I 

42 

When'ns, the· sajd Henry V. Hoag1and cousjders that 
Jin Jrns sustained 1oss in the yearly product of sajd mea-
Jow 1ot, with other darnage, jn cousequence of the said 
rni1l d1-L111 lwillg an obstruction in the lVIillstone River, 
silH~e the time to which the sa,id Elijah Stout and Fer-
diuaud S. Sdieuck, selected as aforesaid, made their re-
port of damages sustained by Henry V. Hoagland, to 
wit, Octol>er J 3th, 1845. Therefore, in accordance with 
tlw prnvisions of the sajJ articles of agreement, the sai<l 

l O paTtie:-; respectively selected, on the part of Henry V. 
Houg-ln,rnl, Martin S. Garretson-on the part of Abra-
ham Vt'ghte, Peter A. Voorhees, both of the township 
of Fra11klin, county and state afores· id, to assess the 
<lamages which, in their judgment, had been -done to the 
piece of 111,,eadow grournl specified in the said articles of 
agreement. It was agreed by the parties that the per-
sous selected should meet on vVednesday, the ejghteenth 
day of August, 184 7, at the schoolhouse, near the said 
lfomy V. Hoagland'::,, at 2 o'clock, P. M. Pursuant to 

20 uotice, the said l\farti11 S. Garretson, and Peter A. Voor-
lw1:~, at the time and place desjgnated, came together, 
and after being duly sw9rn, faithfully and fairly to hear 
1rnd exmuine the matters iu djfference between the said 

lo 

partic:-;, a1Jd to :make a true a.ward, according to the best 
of their ;:;kill aud ability, in the presence of the parties 
afon::-;air1, to the agrnerne11t hereinbefore mentioned, pro-
ct:ede(l to the juvestigation of the matters to them sub-
rn itte<l, um1 made some progress, adjourned to meet 
agai11 ou the 20th day of August, 184 7, at 9 o'clocki 

80 A . .lH., at the saurn place. Pursuant to adjournment, 
tlwy agai11 wet. The p·1rties bei1Jg prPseut, they yje\-rcd 
tlw 1m:111i~,e:-:, nw1 havi1w heard the statements auc1 aJle-u 
o·ations of tlu~ ~aitl Heurv V. Ho,1g·hrnd Ull(l Almibmn I'.") J u . 
V Pgl1w n'~):)ective1y, together -Yvith the tcc:·tiwouy of, 
st:vera l witnesses, Ly them otfored in corroLori1tiou of 
t1wir n Rpcctive statements, ngai11 u<ljourued, to meet at 
tlw sarne plaet>, on Satunlay, th~· 28th of A11gust :.iforc-
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said, at 2 o'clock, P. lVI. Met at 2 o'clock, P. l\I., aR 

previously agreed, at the schoolhouse, and ac1joumed to 
meet at the same place on Monday, the 30th of Augm:t 
aforesaid, at 5 o'clock, P. M. Met on Monday, the ~0th, 
according to adjournment, and after Jeliberation and 
consultation, there being a difference of opinion betwem1 
the said. Martin S. Garretson and Peter A. Voorhees, tlwy 
took time to deliberate, and met according to· notice 011 

the 20th day of September, A. D., 1847, at the store of 
Elnathan J\fore, Esq., Griggstown, and in accor<lance 10 
with the provisions of the articles of agreement above 
mentioned, and by virtue of the power delegated to thew 
under that agreement, the above named Martin S. Gar-
retson, and Peter Voorhees, selected and chose Nicho1aR 
Van Wick.le, of the township of Franklin, county awl 
state aroresaid, as the third person to a.ct with them in 
ascertaining and assessing the damages done to the 
meadow lot of the said ·Henry V. Hoagland (the ap-
pointment of the said Nicholas Van Wick.le being arn<.k 

in the presence of the respective parties, they approved :20 

of and concurred in said appointment.) It wus agreed 
by the parties that the persous selected should meet 
Tuesday, the.28th day of September, A. D., 1847, on 
the premises, at JO o'clock, A. lVI., to view the R,1111e. 

Pursuant to notice, the said Martin S. Garretson, Peter 
A. Voorhees, and Nicholas Van Wickle, at the time a11d 

. place desjgnated, came together, and in tl1e presence of 
the parties aforesaid, to the agreement above mentioned, 
proceeded to view the premises, and after viewing the 
same, met at the schoolhouse, near the said Henry V. 30 
Hoagland's, and proceeded to the investigation of the 
matters to them submitted, after being July sworn, 
faithfully and fairly to hear and examine the matters in 
difference between the said parties, uud to make a trne 
award, according to the bedt of their skill awl ability, 
and having made some progress, a(~ourned to rneet agaiu 
on Wednesday, the 29th day of September aforesaid, at 
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9 o'clock, A. M., at the same place. Pursuant to adjourn-
ment, they again met, the parties being present, and after 
hearing the statement and allegations of the said Henry 
V. Hoaglanq and Abraham Veghte, respectively, together 
with the testimony of several witnesses, by them offered 
in corroboration of their respective statements, again 
adjourned, to meet on Wednesday, the 6th day of Octo-
ber, 184 7, on the meadow, to examine and again view 
the same. On the day above named, the said Martin S. 

10 Garretson, Peter A. Voorhees, and Nicholas Van Wickle, 
met on the premises, as previously agreed, and having 
again carefully and particularly examined the damage 
done to said meadow lot, notified the parties that they 
had adjourned to meet at the house of v\Til1iam M. Baker, 
Six Mile Run, on Friday, the 22d day of October-, 1847, 
at :2 o'clock, P. M. Met at the house of Wmiam 11. 
Baker, ltccording to adjournment, and after having care-
fully examined the matter of difference submitted to 
them, and taken into consideration the allegations and 

2_0 statements of the respective parties, together with the 
testimony -of witnesses offered by them, we, the. said 
Martin S. Garretson, Peter A. Voorhees, and Nicholas 
Van Wick.le do, to the best of their judgrn~nt, estimate • and assess the damage and loss sustaine~ by Henry V. 
Hoagland in the piece of meadow land by the erection 
of said mill dam, from the 13th day of October, A. D., 
1845, until this day, October 22d, 1847, as follows: 

One tenth part of an acre of land along the ditch 
leading from the big ditch to the river below the mill 

30 dam, and along the angle of land below the fence, lead-
ing from the mill pond to the above named ditch, so 
washed away as to be waste or valueless, which, esti-
mating at $60.00 per acre, the value of the land before 
the soil was broken or washed away, makes . $G.00 

Qne acre of land called the green flats, in, 
r.ound meadow, where the abov~ m~ntioned 

I 
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Brought over $6.00 

ditch passes down to the river, damaged in 
part, together with all other damage done 
to said meadow lot up to this date . $49.50 

$55.50 

We, the subscdbers, selected as hereinbefore men-

tioned, do make report that. we find due to Heury V. 
Hoagland the sum of fity-five dol1ars and fifty ceuts, as 
per statement above. • 1 o 

Witness our hands, the 22d day of October, 184 7. 

• lVIARTIN S. GARRETSON, 
PETER A. VOORHEES, 
NICHOLAS VAN WICKLE. 

The words "damaged in pa.rt" were interlined before 
the signatures were atlixed. 

Received, Novernber 1st, 1847, of Abraham Veghte, 
fifty-five doHars and fifty cents, being the arnouut of the 
above award. 

CHRISTOPHER C. HOAGLAND, 20 
FoR HENRY V. HOAGLAND. 

III. 
Third award made between 'the parties, dated Novem-

ber 22·, 1849, exhibited in bill of exceptions: 

Award between Henry V. Hoagland and Abraham 
Veghte, both of the county of Somerset and state of 
New Jersey, made this twenty-second day of November, 
in the year of our, Lord eighteen hundred and forty:-
nine. The aforesaid parties having, by a written agree-
ment, bearing date the twenty-third day of J uJy, irr the 30 -

year of our Lord, one thousand eight hundred and thirty-
eight, bound each- other to the performance of certain 
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acts and things tliercin spccifie<l and particularly set furtli 
as fo llovvs, viz : 

" The said Henry V. Hoagland, for aud in consider-
ation of the sum of one dollar, to him paid (the receipt 
whereof is hereby acknowledged) by the said Abraham 
Vt-:-ghte, doth for himself, his heirs, executors and adminis-
trators covenant a11<l agree, to and with the said Abraham 
Veghte, bis executors, administrators and assigns, to al-
low to the said \..brnhan1 Veghtfl fu 11 power, autl10rit)· 

10 aud permission to erect a mill dam on the laud of tl1e ' 
said Henry V. Hoagland, at Griggstown, in the count.\' 
a.forei-laid, opposite the tavern, and at the beud of the 
~Iillstone River; and al::;o full power, authority and per-
mission to stop a brge <liteh that leads from above tl1e 
dam of the mill, formerly in the possession of William C. 
Elmandorf, to a point below the dam. And the saia 
Abraham Veghte hereby agrees, for himself, his execu· 
tors, ad1uinistrators an<l assignsi to stop up said ditdi, 
provided it shall be fou11d his interest to de, so. Ana 
further, that he, the sai<l Abraham Veghte, shall dig a 

20 ditch from the above:-rnentioned ditch through the low 
lauds of the Raid Henry V. Hoagland, to fall into tlie 
river below the new dam; and the said Henry V. Hoag-
land hereby, for himself, his heirs, executors and adrninis• 
trators, agree with the said Abraham Veghte, his execu· 
tors: administrators and assigns, to grant to him full 
power, authority and permission to dig the last-mentionel 
ditch; a.nd further, that he, the said Abraham Veghte, 
shall have full power, authority and permission to go 
upon the land of the said Henry V. Hoagland witn 

30 wc1go11s, horses and workmen, as may be necessary to 
complete the said dam, and the stopping up and tl1e 
digging of the said ditches, and such other work as may 
be necessary in the construction of his mill and the ap· 
purtenances thereto. And it is hereby further mutual!)' 
agreed between the said parties, that all the damagei 

e 
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sustained by the sajd Henry V. Hoagland, by reason of 
the privileges and authority herein granted to tl1e said 
Abralrnrn Veghte, shall be paid by the said Abrahmn 
Veghte, which damages are to be as:-iessed by two dis-
interested persons, one selected by each of the parties. 
And in case the two so selected cannot agree, tlmt they 
shall choose a third, whose report or the report of any 
two of them sha11 be fina.l and conclusive betweeu the 
parties." 

In conformity with the aforesaid art.ides .of agree- 1 o 
meut, the sajd parties respectively selected on the part 
of Henry V. Hoagland, Joseph Thompson, of the town-
ship of Reading, ·in the county of Hnnterdou-on the 
part of Abraham V eghte, "\Vi rnam A. Voorhees, of the 
towuship of Frankfo1, couuty of Somerset, to assess the 
damages which, in their judgllleut, had been done to the 
lands of said Hoagland, specified iu said articles of 
agreement, by reason of the building of said mill dam 
and the digging of said ditch, to wit, tlte damages arising 
therefrom since the twenty-secoud day of October, A. D., 20 
eighteen hundred and forty-seveu. Agreeably to notice 
the said William A. V oorhecs :rnd the said Joseph 
Thompson met upon the meac1ow laud of sa.id Henry V. 
Hoagland, said to be damaged so as aforesaid, on Mon-
day, the twenty-ninth day of October last, a.t ten o'clock 
in the forenoon, aud after viewing a part of said meadow 
laud, met at the house of the said Heury V. Hoagland, 
in the township of Montgomery, and in the presence of 
the said Henry V. Hoa.gland and of tlie said Abraham 
Veghte, the said Wrniam A. Voorhees and the sR1d 30 

Joseph rrlwrnpson did each take an oath before John S. 
HoagLmd, Esq., one of the justices of the peace in and for 
said couIJty of Somerset, h.iithfolly and fairly to hear and 
examiue the cause iu question aud make a jnst and true 
award, according to the best of his skill and understand-
ing; an<l after having beeu duly svrnrn as aforesaid, it 
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wns ngrcctl upo11 by said arbitrators, rn the presence of 
tlie parties, uot to proceed to an investigation of the 
niatten~ i11 ditiereuce at that time, iu order to give the 
,S;.1 id Al>1·cilrnrn Veghte an opportunity to procure the 
<1tte11da1we of his wituesses; and the snid arbitrators did, 
t1w11 all(l there, in the preseuce of the parties, and with 
their- consent, agr,ee to adjourn, to meet again at the 
8cl1oolho11se, uear the said Henry V. Hvagland's, in the 
tuwuslup of Moutgomery, in the county of Somerset 

·1 O aforesaid, 011 :Mo11day, the twelfth day of November inst., 
at ni11e o'duck, A. M. And it was further agreed between 
tlic said parties and the said arbitrators, that each party 
should iuvite Ralph Voorhees, of the township of Frank-
] i u, iu the county of Somerset aforesaid, to meet at the 
schoolhouse on the said twelfth day of November, to 
act as the third arbitrator, if necessary, in case of dis-
agreement of the said William A. Voorhees and the 
said Joseph Thompsou. Pursuant to adjournment, the l 

said parties and the sa-id arbitrators again met on the 
20 twelfth day of November instant, at the schoolhouse 

aforesaid, and the said Ralph ·Voorhees then being 
present, he was duly sworn before the said John S. 
Hoag laud, Justice of the Peace as aforesaid, faithfully 
and fair1 y, to hear and examine the cause in question, 
aud, (if called upon by the other arbitrators in case 
of their disagreement,) make a just and true report, ac-
cording t.o the best of his skill and understanding; and 
bci11g so convened, as aforesaid, the said arbitrators did 
proceed to an investigation of the matters submitted. 

30 And the said William A. Voorhees, and the said Joseph 
Thornpsou, disagreeing about the manner of proceediug 
with said iuvestigatiuu, they did call upon and associate 
with them, agreeably to the expressed wishes of said 
parties, the aforesaid Ralph Voorhees. And the said, 
arbitrators having heard the al1egations and proofs of the 
parties, did again adjourn, to meet again on said meadow 
laud, so said to be damaged as aforesaid, on the morni11g 



nc1 lf of the thirteenth of N overn ber j nstant, at sirnrise. Aud 
:)f e pursuant to adjournment did meet at the tirne and p1act\ 
ve e aforesaid, in the presence of said parties, and lrnving 
·e e viewed said premises, nnd heard such further statements 
rs c , as said parties did choose to make, the said arbitrators 
l w 1 did then adjourn to meet again to consider said matters 
1,t 1 : so shown and proven, at the court-house in Bridgewater, 

in sajcl county, on vVednesday, the twenty-first day of 
ne1 , November instant, at eleven o'clock, A.lVI., and in accord-

ance with said adjournment th~ said arbitrators did meet JO 
at the time and place last mentioned; and did proceed 

pm carefully to examine the allegations and proofs of said 
··an] parties, and not being able to complete said examination 
i tl and make the award on that day, did adjourn to meet 
·, t again this twenty-second day of November, at the court-
cfo house aforesaid, at eleven o'clock, A. 1\1., and having met 
th agreeably to adjournment at the time and place last 

, th aforesaid, did complete the investigation of said evidencP-
1 th and allegations, and having carefully examined the mat-
ou ters of difference submitted to them, and considered 20 

the allegations and proofs of the parties, we, the said 
Joseph Thompson, William A. Voorhees, and Ra1ph 
Voorhees, arbitrators as aforesaid, do, to the best of our 
judgment, skil1, and understanding, estimate and assess 

case the damage and loss sustained by Henry V. Hoagland 
, ac• in the piece of meadow land, by the erection of said mill 
and darn, from the twenty-second day of October, A. D., 

1 did, eighteen hundred and forty-seven (the date of the last 
;ted. award between said parties), until this day, viz, the 
;eph twenty-second day of November, A. D., ejghteen bun- 30 
foig dred and forty-nine, at the sum of seventy-seven dol-
iate lars and eighty-eight cents, a part of which sum is by 
said us assessed on lands which former arbitrators had va1uell 
sai<l in their assessment, and award atsixty do11ars per acre ; 
the we, thepresent arbitrators, considering and estimating the 
low difference between the interest of said moneys as assessed 
iug and awarded as aforesaid, and the value of the crops 

7 



,vhich sa.id LrndR ''-'Onlc1 have producu<1 to the said Hoag-
land, if not, so clclrn:igc<J. to be fifteen dollars and thirty-
eigl1t cents, and for all other damages done to said lands 
by rea~on of the ·en·ction of said mm dam, we do assess 
tlH! ~ti m uf si,·t:y-tvrn dollars aud fifty cents. Arn] we 
do avvnxd tliat tlic said Abraham Veghtc do pay to the 
:;;ai<l Henry V. fimiglnutl, the said sum of seveuty-sevcn 
dolJar::; ancl ciglity-cight ~ents, 011 or before the first day 
of December next. And we do further award that the 

·10 said V cghte an<l the said Hoagland <lo cnch pay to the 
said Ralph Voorhees, the sum of four do11ars, us his fees 
on this u.rbi trntion, an<l that each party pay the arbitrator 
selected by him, and his own costs of this arbitration .. 

In witness \Vhereof, we have hereto set our hands this 
t,venty-second day of November, A. D., 1,849 (nine). 

JOSEPH THOMPSON, } 
WM. A. V'OORHEES, • Arbitrators. 
RALPH VOORHEES. 

N. B.-The word "anual," on the foregoing page, 
20 erased before signing. 

IV. 
Notice to Abraham Veghte, by Henry V. Hoagland, 

to select an arbitrator under agreement to assess further 
damages, exhibited in the bill of exceptions : 

Srn,-

Please to take notice that under the agreement entered 
into betweee. us, bearing date the 23d day of July, A.D., 
1838, I have selected David Dunn, Esquire, of Somer-
ville, in the county of Somerset, as an arbitrator to act 

30 with such person as you may choose under the said 
agreement, in assessing and determining the damages 
which my meadow, situwte in the township of Mont-
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gomery, iu the county of Somerset and state of New Jer-
sey, and bounded on the north and east by the Millstone 
River, ou the south by the said Millstone River and lands 
of Johu t:l. Hoagland, and on the west by my upland and 
an<l loads of Abraham C. Beekman, has sustained since 
the twenty-second day of November, A. D., 1849, the 
date of the last award between us, by reason of the erec-
tion and maintaining the mill dam mentioned in the said 
agreement, by you across the said Millstone River. And 
you are hereby requested to select a person to act with 10· 

the said David Dunn, under the said agreement, for the 
purpos-e of making the said assessment .. 

Dated May 28, 1855. 
HENRY V. HOAGLAND, 

BYS. B. RANSOM, his Attorney. 

To ABRAHAM VEGHTE, ~SQ., 01· to GEORGE H. BROWN,. 

EsQ., his Attorney. 

V. 
Answer of Abraham ·v eghte to the preceding notice, 

endorsed on the back of the same, exhibited in the bill 20 
of exceptions : 

In answer to the within notice, I have to say that 
Mr. Veghte claims, that for the damages occasioned by 
the dam, final damages, including the whole value of the 
land injured, have been awarded and paid. Mr. Veghte 
will not therefore agree to a general reference, or to any 
reference, without a specification of the damages now 
claimed, excluding such as have been heretofore awarded 
and paid. 

G. H. BROWN, 
Att'y ef Abraham Veglzte. 30 

July 28, 1855. 
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