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NOTICE AND GROUNDS OP APPEAL.
Filed January 9, 1931.

Essex County Circuit Court

Jennie Bachman, Minnie Drey-
fuss, Harry Spangenthal,
Jessie Spangenthal Roth
and Isaac Spangenthal,

City of Newark,

To Frederick H. Groel, attorney for defendant:

Please Take Notice that the plaintiffs appeal
to the Court of Errors and Appeals in the last
resort in all causes from the whole of the judg-
ment entered in the above-entitled cause of action
upon the following grounds :

1* The Trial Court entered judgment for pos-
session in favor of the defendant whereas it
should have entered judgment in favor of the
plaintiffs.

2. The Trial Court erred in that it found as
a matter of law that the defendant was seized
with title to the fee of the lands described in
the complaint herein.

3. The Trial Court erred in that it found as
a matter of law that the defendant was seized
in fee simple absolute with the title to the lands
described in the complaint herein.
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4. The Trial Court erred in that it found that
the act authorizing the purchase and condemna-
tion of land and the erection of buildings for
markets passed April 26, 1886, P. L. 1886 p. 268
contemplated the taking of a fee.

5. The Trial Court erred in that it found that
the act authorizing the purchase and condemna-
tion of land and the erection of buildings for
markets passed April 26, 1886 P. L. p. 268 con-
templated paying the full value of the land.

6. The Trial Court erred in its failure to find
that full title and right of possession to the
lands described in the complaint herein reverted
to the plaintiffs upon the abandonment by the
defendant of the use of the said premises for
which the same were condemned.

BIKER & BIKER,
Attorneys of Plaintiffs.

Service of a copy of the within Notice and
Grounds of Appeal is acknowledged this 5th day
of January, 1931.

FRANK A. BOETTNER,
Attorney for Defendant.



SUMMONS.
Filed June 1, 1928.

The State of New dersey To City

of Newark.
(seal) You Are Summoned to answer the
complaint of Jennie Bachman, Minnie
Dreyfuss, Harry Spangenthal, Jessie
Spangenthal Roth and Isaac Spangenthal in an
action at law in the Essex County Circuit Court.
And Take Noti ce that unless you file your an-
swer to said complaint with the Clerk of the
Essex County Circuit Court within twenty days
after service upon you of this writ, and the an-
nexed complaint, then the plaintiffs may proceed
in the suit and judgment may be entered against

you.

Witness, Worrahl F. Mountain, Esquire,
Judge of the Essex County Circuit Court, at
Newark, this 1st day of June, 1928.

JOHN H. SCOTT,
Clerk.

Riker & Riker .
Attorneys.
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COMPLAINT.

ESSEX COUNTY CIRCUIT COURT.

Jennie Bachman, Minnie Drey-
fuss, Har RY SPANGENTHAL,
Jess ie Spangenthal Roth
and Isaac Spangenthal,

City.of Newark,

The plaintiffs, heirs at law of Abraham Sickel
deceased, all residing in the City of Newark,
County of Essex and State of New Jersey, de-
mand of the City of Newark the possession of
atract of land with the appurtenances situate in
the City of Newark, County of Essex and State
of New dJersey described as follows:

Beginning in the westerly side of Mul-
berry Street at the corner of a lot formerly
owned by B. Benson, said corner being dis-
tant northeasterly 63.15 feet from the north-
westerly corner of Mulberry Street and Com-
merce Street; thence along the westerly side
of Mulberry Street north 40 degrees 30 min-
utes east 26 feet 9 inches to the corner of
a lot formerly owned by Nathan Bolles;
thence along the line of said lot north 59
degrees 30 minutes west 75 feet 2 inches;
thence south 31 degrees 45 minutes west 24
feet 10 inches to line formerly of B. Benson;
thence along his line south 58 degrees east
70 feet 10 inches to the westerly side of Mul-
berry Street and the place of Beginning.
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and also the sum of $100,000. for mesne profits
and damages, and the plaintiffs further say that
their right to the possession of the same accrued
on the 25th day of May, 1924, and that the de-
fendant wrongfully deprives them of the posses-
sion thereof to their damage $150,000.

BIKER & BIKER,
Attorneys of Plaintiffs.

ANSWER.
Piled June 12, 1928.

ESSEX COUNTY CIRCUIT COURT.

Jennie Bachman, Minnie Drey-
fuss, Harry Spangenthal,
Jessie Spangenthal Roth
and Isaac Spangenthal,

The City of Newark,

Defendant says that:

1. It denies the truth of the matters contained
in the complaint.

JEROME T. CONGLETON,
Attorney for the Defendant.
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DEFENDANT’S DEMAND FOR BILL
OF PARTICULARS.

Filed March 13, 1930.

ESSEX COUNTY CIRCUIT COURT.

To Riker & Riker, attorneys of plaintiffs:

Plea se Take Notice that the defendant de-
mands a bill of particulars of the plaintiff s
claim or title to the premises mentioned and set
out in the said plaintiff's complaint.

Dated June 11, 1928.

JEROME T. CONGLETON,
Attorney of Defendant.



PLAINTIFFS’ BILL OF PARTICULARS.
Filed dJune 30, 1928.

ESSEX COUNTY CIRCUIT COURT.

Jennie Bachman, Minnie Drey-
fuss, Harry Spangenthal,
J essie Spangenthal Roth Action
and Isaac Spangenthal,

City of Newark,

D efendant.

The following bill of particulars of the claim
or title of the plaintiffs to the premises men-
tioned and set out in the plaintiff's complaint,
is furnished pursuant to demand therefor dated
June 11, 1928, and served June 12, 1928:

1. Deed dated May 11, 1880, made by S. V. C.
Van Rensselaer, Sheriff of the County of Essex
to Abraham Sickel, recorded in the Register’s
Office of Essex County in Book T. 20 of Deeds
for said County at page 262, conveying the same
premises described in the complaint filed herein.

2. Proceedings in the year 1888 in the matter
of the condemnation of lands of Abraham Sickel
for market purposes in the City of Newark insti-
tuted by virtue of an act of the Legislature of
the State of New Jersey entitled “ An Act to
authorize the purchase and condemnation of land
and the erection of buildings for market purposes
in cities of this state and other places in which
market facilities are or may be required for
public use and to provide therefor” passed April
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P lain tiffs' B ill of P articulars

22, 1886, whereby and whereunder the Mayor and
Common Council of the City of Newark took
possession of the tract of land mentioned in
plaintiff’s complaint and used the same for mar-
ket purposes. On appeal of said proceedings of
Abraham Sickel against the Mayor and Common
Council of the: City of Newark, there was ren-
dered a verdict in favor of Abraham Sickel for
$15,797.78 as 'recorded in the Essex County
Clerk’s Office iii Book 31 of the Essex County
Circuit Court minutes page 408.

3. The corporate title of said municipality
was changed from the “ Mayor « Common Coun-
cil of the City of Newark” by proper corporate
resolution duripg the year 1917 under and by
virtue of an act of the Legislature of the'State
of New Jersey entitled ‘““An Act Concerning
Municipalities” P. L. 1917, page 319.

4. Said Abraham Sickel died thereafter leav-
ing a last will and testament which was duly
admitted to probate in Essex County, N. J. and
recorded in Book R. 2 of Wills at page 477.

:5. The surviving heirs at law of Abraham
Sickel deceased are Jennie Bachman, daughter;
Minnie Dreyfuss, daughter, and Jessie Spang-
enthal Roth, Harry Spangenthal and Isaac Span-
genthal grandchildren by a deceased daughter.

6. On or about the 13th day of April, 1926,
or theretofore or thereafter said City of Newark
abandoned the property described in the com-
plaint for the use of which it was condemned
and the title to said premises thereupon reverted
to the plaintiffs herein as heirs at law of Abra-
ham Sickel deceased or as devisees under his
last will and testament.

BIKER & BIKER,
Attorneys of Plaintiffs.



PLAINTIFFS' DEMAND FOR BILL OF
PARTICULARS.

Filed July 7, 1928.

ESSEX COUNTY CIRCUIT COURT.

10

Jennie Bachman, Minnie Drey-

fuss, Harry Spangenthal,

J essie Spangenthal Roth
and Isaac Spangenthal,

P lain tiffs, D em and for

City of Newark,

20
To: Jerome T. Congleton, Esquire, attorney for
defendant:

Please Take Noti ce that the plaintiffs demand
a bill of particulars of the defendant’s claim or
title to premises mentioned and set forth in the
plaintitf’s complaint.

RIKER & RIKER,
Attorneys of Plaintiffs.

Dated June 15, 1928. 30

40
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DEFENDANT’S BILL OF PARTICULARS.
Filed March 13, 1930.

ESSEX COUNTY CIRCUIT COURT.

Jennie Bachman, Minnie Drey-
fuss, Harry Spangenthal,
Jess ie Spangenthal Roth
and Isaac Spangenthal,

The City of Newark,

To: Riker & Riker, Esquires, attorneys for plain-
tiffs, or: Whom it May Concern:

The following is the hill of particulars of the
defendant’s claim to the title to the premises
mentioned in the plaintiff’s hill of complaint.

The City of Newark acquired title in fee simple
to the premises described in the plaintiff’s com-
plant by condemnation proceedings instituted
b?} virtue of an Act entitled: “ An Act to author-
ize the purchase and condemnation of land and
the erection of buildings for market purposes in
the cities of this state and other places in which
market facilities are or may be required for
public use, and to provide therefor,” (Chapter
CXCI, P. L. 1886, page 268).

An award by the Condemnation Commissioners
appointed by virtue of the said Act, was made
on October 5, 1888, and payment of said award
was made to Abraham Sickel who was the owner
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of the premises in question at the time of con-
demnation.

Dated June 30, 1928.

JEROME T. CONGLETON,
Attorney for Defendant.

STATEMENT OF RIGHT IN CONTROVERSY
AND AGREED STATEMENT OF FACTS.

ESSEX COUNTY CIRCUIT COURT.

Jennie Bachman, Minnie Drey-
euss, Harry Spangenthal, et I a
Jessie Spangenthal Roth
and Isaac Spangenthal,

The City of Newark, §tadem e

It Is Agreed Between the Parties Hereto , by
their respective attorneys that the following shall
constitute a statement of the right in controversy
and agreed statement of facts, and that the said
cause of action be submitted to the Honorable
William A. Smith, Judge of the Essex County
Circuit Court, who shall hear and determine the
case, and that judgment of the Court shall be
entered upon his findings.
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STATEMENT OF RIGHT IN
CONTROVERSY.

The plaintiffs as heirs at law of and devisees
under the will of Abraham Sickel, deceased, claim
to be the owners in fee simple of the lands and
premises hereinafter described and entitled to
the possession thereof. The defendant, The City
of Newark, claims to be the owner in fee simple
of said premises by reason of the condemnation
proceedings hereinafter referred to and to be
entitled to use said premises for market purposes
or for any other public purpose.

AGREED STATEMENT OF FACTS.

1. Abraham Sickel acquired title by deed from
S. B. C. Van Rensselaer, Sheriff of the County of
Essex, recorded in the Register’s Office of Essex
County, in Book 220 of Deeds, at page 262, to
premises in the City of Newark, County of Essex
and State of New Jersey, which premises are
marked “A” on the map hereto annexed and
made a part hereof and more particularly de-
scribed as follows:

Beginning in the westerly side of Mul-
berry Street at the corner of a lot formerly
owned by B. Benson, said corner being dis-
tant northeasterly 63.15 feet from the north-
westerly corner of Mulberry Street and
Commerce Street; thence along the westerly
side of Mulberry Street north 40 degrees 30
minutes east 26 feet 9 inches to the corner
of a lot formerly owned by Nathan Bolles;
thence along the line of said lot north 59
degrees 30 minutes west 75 feet 2 inches;
thence south 31 degrees 45 minutes west 24
feet 10 inches to line formerly of B. Benson;
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thence along his line south 58 degrees east
70 feet 10 inches to the westerly line of
Mulberry Street and the place of Beginning.

2. In the year 1883, the Legislature of the
State of New Jersey passed an act entitled:

“An Act to authorize the purchase and
condemnation of land and the erection of
buildings for market purposes in the cities
of this State and other places in which
facilities are or may be required for public
use, and to provide therefor,” passed April
26,1886, General Public Laws 1886, page 268.

3. Pursuant to the provisions of said Act, the
Common Council of the City of Newark in or
about 1887 appointed Commissioners to purchase
or condemn the said lands, who entered into nego-
tiations with Abraham Sickel, the owner thereof,
for the purchase of the said lands and offered
him the sum of $12,000, but an agreement for
the purchase and sale thereof was not reached.
In the year 1888 a petition for the appointment
of condemnation Commissioners was filed in the
Circuit Court of the County of Essex and there-
after due and legal notice was given to Abraham
Sickel as the owner that the City would apply for
an order appointing condemnation Commissioners
in accordance with said petition. On or about
July 7, 1888, the said condemnation Commission-
ers filed their report by which ft appeared that
they awarded to the said Abraham Sickel the
sum of $14,531.45.

4. Thereafter said Abraham Sickel appealed
to the Essex County Circuit Court from the
aforesaid award of the Commissioners and after
a hearing thereon before the said Circuit Court
an award was made to said Abraham Sickel of

40
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the sum of $15,797.98, which was greater than
the award of the condemnation Commissioners
by the sum of $1,266.53. The City of Newark
paid to said Abraham Sickel and he received
the entire amount awarded him by the Circuit
Court of the County of Essex.

5. The corporate title of said municipality,
by proper legislation, was changed from “ The
Mayor and Common Council of the City of New-
ark’ to “ The City of Newark.”

6. The City of Newark received no deed for
said premises from said Abraham Sickel, his
heirs or divisées, but asquired its title to the
same by the aforesaid condemnation proceeding
(the plaintiffs do not hereby admit that the
City of Newark acquired a title in fee simple
or any other title), and entered into and upon
the above-described premises and used the same
together with the adjoining premises for market
purposes.

7. In or about the month of February, 1925,
or shortly thereafter the City of Newark opened
a new market place on premises to the east of
Mulberry street, and disconnected from the
premises in question, which new market place
1s a permanent structure built on lands acquired
by the City of Newark for that purpose, is of
the same character as the market that was con-
ducted upon the premises in question and is now
and has ever since, about February, 1925, been
conducted as such market.

8. The old market place as conducted prior
to February 1925 comprised property as shown
on map hereto annexed marked A, B, C, D, and
F and the adjacent public streets Mulberry, Com-
merce and South Canal streets, which were used
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for market purposes in connection therewith on
market days. All the buildings and structures
comprising the old market buildings on the old
market place were completely demolished and the
old market place has not been used for market
purposes since about February, 1925. Subse-
quently to the establishment of the new market
place the City of Newark entered into a lease for
fifty years with the Lefcourt Company embrac-
ing property marked B, on the map hereto an-
nexed. The property in question in this suit is
marked A and the properties marked C and D
are involved in similar suits. The Lefcourt
Company is now erecting on the westerly prop-
erty marked B a modem steel and brick office
building of about thirty-five stories in height.

9. On or about the first day of June, 1926,
the City of Newark adopted an ordinance en-
titled “ An Ordinance to provide for the opening
of Mulberry Court from the westerly side of Mul-
berry street was about 75 feet,” which ordi-
nance provided that Mulberry Court shall be
opened as a public street or highway, a copy of
which ordinance is hereto annexed and made a
part hereof. The premises described in para-
graph 1 of the stipulation and marked A on the
map hereto annexed are the same premises de-
scribed in the ordinance.

10. The Commissioners of Assessments for
local Improvements of the City of Newark made
no award to the plaintiffs for damages and bene-
fits caused by the taking of said lands under the
said ordinance, alleging in their report that
‘“ownership of the property in question is found
to be in the City of Newark,” and certified and
reported the same to the Circuit Court of the
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Comity of Essex. Judge Mountain to whom the
said report was referred, has taken no action
to confirm the said report or to return the same
for revision, pending the determination of the
question of title in this proceeding.

11. Abraham Sickel died on or about the 12th
day of October, 1893, leaving a last will and
testament which was duly admitted to probate
by the Surrogate of the County of Essex and
recorded in Book R. 2 of Wills at page 477, of
which a true copy is hereto annexed. The residu-
ary beneficiaries therein named are the plaintiffs
Jennie Bachman and Minnie Dreyfuss.

12. The only surviving heirs at law of Abra-
ham Sickel deceased are dJennie Bachman and
Minnie Dreyfuss, daughters, and Jessie Span-
genthal Roth, Harry Spangenthall and Isaac
Spangenthal, grandchildren by a deceased daugh-
ter.

13. The defendant has no knowledge of the
facts stated in paragraphs 1, 11 and 12, and
therefore neither admits or denies the same ex-
cept that it admits such facts for the purpose of
the determination of the issues in this suit.

RIKER & RIKER,
Attorneys of Plaintiffs.

FRANK A. BOETTNER,
Attorney of Defendant.
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O rdinance

An Ordinance to provide for the opening of
Mulberry court, from the westerly side of Mul-
berry Street westerly about 75 feet. The Board
of Commissioners of the City of Newark do
ordain: Section 1. That Mulberry court, from
the westerly side of Mulberry street westerly

10 about 75 feet, shall be opened as a public street
or highway as follows:

Beginning In the westerly side of Mulberry
Street at the corner of a lot formerly owned by
B. Benson, said corner being distant northeast-
erly 63.15 feet from the northwesterly corner of
Mulberry street and Commerce street; thence
along the westerly side of Mulberry street north
40 degrees 30 minutes east 26 feet 9 inches to
the corner of a lot formerly owned by Nathan

20 Bolles; thence along the line of said lot north
59 degrees 30 minutes west 75 feet 2 inches;
thence south 31 degrees 45 minutes west 24 feet
10 inches to line formerly of B. Benson; thence
along his line south 58 degrees east 70 feet 10
inches to the westerly side of Mulberry street
and the place of beginning.

All as shown on a map prepared under the
direction of this Board, which map 1is hereto
attached and made a part hereof and a copy of

30 which map also is on file in the office of the Chief
Engineer, Department of Public Affairs, known
and designated as No. 1253-0, dated May 10,
1926.

Under and by virtue of the provisions of an
act entitled, “ An act concerning municipalities,’
approved March 27, 1917 (P. L. 1917-319), and
the supplements thereto and amendments thereof.

Section 2. That said improvement shall be
made as a general improvement and the cost

40 thereof to be assessed against the city at large.
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Section 3. That the sum of $500 is hereby
appropriated to pay the cost of said improve-
ment, -and for the purpose of meeting said apr
propriation and temporarily financing said im-
provement temporary bonds or notes shall be
issued from time to time in an amount not to
exceed $500. under and by virtue of thé provi-
sions of an act entitled “An act to authorize
and regulate the issuance of bonds and other
obligations and the incurring of indebtedness by
county, city, borough, village, town, township or
any municipality governed by an improvement
commission”™” approved March 22, 1916 (P. L.
1916-525), and the supplements thereto and
amendments thereof, which bonds or notes, shall
bear interest at a rate not to exceed six per
centum per annum. All other matters, in re-
spect to such temporary bonds or notes shall be
determined by the Director of Revenue and
Finance, who is hereby authorized to execute
and issue said bonds or notes.

. Section 4. That this ordinance shall take ef-
fect immediately and all ordinances or parts of
ordinances inconsistent with the provisions of
this ordinance be and the, same are hereby re-
pealed.

Public notice is hereby given that at a regular
meeting of the Board of Commissioners of the
City of Newark, held on May 11, 1926, the above
ordinance was introduced and passed on first
reading, and that said ordinance will be taken up
for further consideration for final passage at
a meeting of the Board of Commissioners to be
held at its meeting room, second floor, City Hall,
Newark, New Jersey, on Tuesday, June 1, 1926,
at 11 o’clock A. M. (daylight saving time), or
as soon thereafter as said matter can be. reached,
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at which time and place all persons whose lands
may be affected or who may be interested therein
will be given an opportunity to be heard concern-
ing the same.

Dated May 12, 1926
W. J. EGAN
City Clerk

SICKEL
ABRAHAM

Last Will and testament of Abraham Sickel
of Newark, New Jersey, I, Abraham Sickel of
the City of Newark, in the County of Essex
and State of New dJersey, being of sound mind
and disposing mind, memory and understanding,
do make, publish and declare the following as
and for my last will and testament.

First: I order and direct that all my just
debts and funeral expenses be paid and satisfied
as soon after my decease as conveniently may be.

Second: I give and bequeath to my wife
Yette, the proceeds of four certain like Insurance
Policies on my life, to wit, one in New York
Life Insurance Company; one in Free Sons
Lodge Insurance Company of Newark; one in
the Hebrew Lodge Insurance Company No. 5
of New York, and the other in Humbold Lodge
F. « A. M. of New York for her own use
benefit. 1 also give to my said wife Yette,
during her natural life, the free use and occu-
pancy of the second floor of my house known
as Number One hundred and nineteen Market
Street in said City of Newark, together with the
use (in common with the tenants of said house)
of the passages thereto, and of the yard thereto
belonging, together with the use of all the furni-

and
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ture and household articles contained in.said
house during her life. 1 also give to her my
said wife, out of the rents of said premises
number one hundred and nineteen Market Street,
the sum of Six Hundred Dollars per annum to
be paid her by my executors hereinafter named
in semi-annual payments on the Fifteenth day
of April and October of each year during her
life. The foregoing provisions for my said wife
being made and are in lieu of dower.

Third : I give and devise to my executors
hereinafter named and the survivors or survivor
of them the aforesaid premises number one Hun-
dred and Nineteen Market Street, in trust, (sub-
ject to the provision hereintofore made for my
said wife) to rent said premises and to receive
the rents and profits thereof, and after the pay-
ment of all taxes, assessments, Insurance and
repairs to pay over the same as follows: One-
half of said income unto my daughter Jenny,
wife of Edwin (3. Bachman, and the other half
to my daughter Minnie in semi-annual payments
on the fifteenth day of April & October in each
year during the term of their natural lives, and
upon the death of my said daughters Jenny and
Minnie, then in trust to pay over and divide
the one-half part of the net income of said
premises unto all and every child and children
of my said daughter Jenny, and one-half part
to all and every child and children of my said
daughter Minnie, and the issue of any of their
children who may then be deceased in equal
parts and shares in semi-annual payments on
the dates aforesaid until the youngest surviving
child of my said daughters Jenny and Minnie,
if more than one, shall take and among them-
selves equally divide their parent’s share, pro-

10

20

30

40



10

40

2

W ill of A braham S ickel.

vided however, that should my son-in-law Edwin
G. Bachman survive my said daughter Jenny
then in that case I authorize and empower my
said executors and the survivors and survivor
of them to pay over to him the share or shares
of such of the children of my said daughter
Jenny as may be in their minority until they
respectively attain the age of twenty-one years,
to be by him during said period applied to the
support, maintenance and education of such
minor child or children, providing also however,
that should my daughter Minnie leave a husband
her surviving, then in that case I authorize and
empower my said executors and the survivors or
survivor of them to pay over to such surviving
husband the share or shares of the income of
such of the children of my said daughter Minnie
as may be in their minority until they respec-
tively attain the age of twenty one years to be
by him applied to the support, maintenance and
education of such minor child or children. Upon
the arrival of the youngest surviving child of
my said daughters Jenny and Minnie at the
age of twenty two x years then the above men-
tioned portion of said Trust estate (subject to
the provisions hereinbefore made for my said
wife) shall vest absolutely in and I do give
and devise the same absolutely unto all and
every child and children of my said daughter
Jenny and Minnie who may then be living, one
half to the children of my daughter Jenny, and
one half to the children of my daughter Minnie
and to the issue of any child or children of my
saild daughters who may then be deceased in
equal parts and shares so however that the issue
of any deceased child of my said daughters, if
more than one, shall take and among themselves
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divide the part and share to which his or her
deceased parent would have been entitled, had
he, she or they survived my said daughters,
provided, however, that no division of the afore-
said trust estate shall be made during the life-
time of my said wife, and that the said premises
number One Hundred and Nineteen Market
Street shall not be sold or any way disposed
of or any share therein sold or disposed of during
the lifetime of my said daughters, Jenny and
Minnie, provided further that for the purpose of
making a division of the corpus of the aforesaid
trust estate at any time hereafter when the per-
sons interested therein shall be entitled to receive
their share absolutely, then in that event I au-
thorize and empower my said executors and the
survivors or survivor of them to bargain, sell
and dispose of the said trust premises at either
public or private sale and to grant and convey
the same to the purchaser or purchasers thereof
in fee, free from all trust herein contained re-
specting the same.

Fourth: I give and devise to my executors
hereinafter named arid the survivors or survivor
of them the house and lot known and designated
as number Four Hundred and Fifty One Broad
Street, and the house and lot known as number
Seventy two North Canal Street in the City of
Newark aforesaid in trust to rent said premises
and to receive the rents and profits thereof and
after the payment of all taxes, assessments/ in-
surance and repairs to pay over the balance
of said rent unto the three children of my
deceased daughter Bertha Spangenthal, namely,
Herman, Isaac and Jessie, or such of them as
may then be living and the issue of any of
them who may then be deceased in equal parts
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and shares in semi-annual payments on the fif-
teenth day of April and October in each year
until the youngest surviving child of said three
children shall have attained the age of twenty one
years, and so, however, that the issue of any
of said three children who may then be deceased
shall take and among themselves equally divide
the part and share to which his, or her parent
should have been entitled in said net income, pro-
vided, however, that should my son-in-law Abra-
ham Spangenthal be living at the time of my
death, then in that case and upon condition that
he give a bond to be approved of by the Orphans
Court of Essex County in double the amount of
share or shares of his said three children. 1
authorize and empower my said executors and
the survivors or survivor of them to pay over
to him the share or shares of such of said three
children as shall be in their minority until they
respectively attain the age of twenty-one years
to be by him during the said period applied to
the support, maintenance and education of such
minor child or children. But when such child
or children shall respectively attain the age of
twenty-one years then his or her share of said
net income shall be paid by my said executors
or the survivors or survivor of them directly to
said child or children upon attaining the age of
.+ twenty-one years, and upon the arrival of
the youngest surviving child of my deceased
daughter Bertha at the age of twenty four years
then the said trust estate shall vest absolutely
in such of said three children of my deceased
daughter Bertha as may then be living and the
issue of any of them who may then be deceased
in equal parts and shares, so however, that the
issue of any deceased child, if more than one,
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shall take and among themselves equally divide
the part and share of his, her or their deceased
parent had such parent been then living. In
the event of the death of any of the aforesaid
children of my said daughter Bertha without
issue before the termination of the trust afore-
said then the share of such one or more so
dying in said net income shall be paid over
to the same persons as are entitled to the
residue of said net income and in the same
shares-and proportions, in the event of the death
without issue of all the aforesaid children of
my said daughter Bertha before the youngest
survivor of them attains the age of twenty-four
years, then and in that case the said trust estate
and premises so instructed for the children of
my said daughter Bertha shall fall into and
become a part of my residuary estate.

Fifth : I give and bequeath to my executors
hereinafter named and the survivors or survivor
of them the sum of Five Thousand dollars in
trust nevertheless for the children of my deceased
daughter Bertha Spangenthal the said sum of
money to be invested by my said executors in
first mortgage upon Real Estate in double value
of thé amount so invested, the income thereof
to be paid to the children of my said deceased
daughter Bertha to be used by iny said executors
for the support and maintenance of the children
of my deceased daughter Bertha until each
reaches the age of twenty-one years, at which
time such share of income is to be paid to him
or her direct upon reaching the age of twenty-
one years, and when the youngest reaches the
age of twenty-four years then said sum of Five
Thousand Dollars is:to be-divided equally be-
tween- said children or their issue in the same
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manner as is set forth in the preceding paragraph
Number four.

Sixth: Whereas I have already advanced to
each of my daughters Bertha and Jenny the sum
of Thirty-five Hundred Dollars in cash or its
equivalent now I do hereby give and bequeath
the like sum of Thirty-five Hundred Dollars to
my said daughter Minnie.

Seventh: Upon the death of my said wife
Yette, the furniture and articles of my said
household number One Hundred and Nineteen
Market Street shall be equally divided between
my two daughters Jenny and Minnie or their
legal representatives.

Eighth: I give and bequeath to the Jewish
Orphan Asylum of Newark, New Jersey the sum
of Two Hundred Dollars and to the German Hos-
pital of Newark, New Jersey the sum of One
Hundred Dollars.

Ninth: If at the time of my decease there
should be any mortgage or incumbrance existing
upon the above devised premises Number One
Hundred and Nineteen Market Street and Four
Hundred and Sixty-one Broad Street and Twenty
two North Canal Street, I order the same to be
paid and discharged by the executors out of the
residue of my estate.

Tenth: If my residuary estate should be in-
sufficient to pay off the mortgage and incum-
brances mentioned in the last preceding clause
of this will and the aforesaid legacies, then I
order and direct my executors to collect and
apply the net rents of Number One Hundred and
Nineteen Market Street, Four Hundred and
FiftyrOne Broad Street and Twenty two North
Canal Street (excepting the Six Hundred Dollars
bequeathed to my said wife) to the payment
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of said legacies, mortgages and incumbrances
until the same are fully paid and satisfied.

Eleventh : All the rest residue and remainder
of estate real and personal, whatsoever and
wheresoever I give, devise and bequeath unto
my daughters Jenny and Minnie and to their
heirs forever share and share alike.

Twelfth : In case the house and premises
Number Twenty two North Canal Street hereto-
fore devised to my Executors in trust for the
children of my deceased daughter Bertha should
not pay for itself or it should prove burdensome
to my executors to collect the rents I hereby
authorize my said executors to sell and dispose
of the same and give a valid deed therefore and
investing the proceeds in first mortgage upon real
estate double the value of the investment and pay
the same to the children of my deceased daughter
Bertha as mentioned in clause number four above
set forth.

Lastly: I nominate and appoint my said wife
Yette and my friend Joseph Goetz, residing at
number Three Hundred and twenty seven Wash-
ington Street and Aaron Meyer residing at num-
ber Thirty nine Clinton Street in the said City
of Newark, executors of this my last Will and
Testament and for the purpose of effecting the
division of my residuary estate, I authorize direct
and empower my executors hereinbefore named
and the survivors or survivor of them to sell
and dispose of all of said residuary estate real
and personal either at public or private sale, and
to grant, convey, assign and transfer the same
unto the purchaser or purchasers thereof,

In Witness Whereof I have hereunto set my
hand and seal this thirty first day of August

®
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W ill of Abraham Sichkels

in the year of our Lord One Thousand Eight

Hundred and Ninety Three
Abraham Sickel

Signed, Sealed, Published and de-
clared by Abraham Sickel the tes-
tator above named as and for his
last will and testament in the pres-
ence of us, who, at his request, in
his presence and in the presence of
each other, have hereunto sub-
scribed our names as witnesses.

Adolphus Kuhue 15 Summer
Ave Newark N. J.

John J. Hubbell 25 East
xine, St Newark N. J.

(L. S.)
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DECISION.

ESSEX COUNTY CIRCUIT COURT.

Jennie Bachman,

City of Newark, . - N\ D oecision

Riker & Riker, attorney for plaintiff.
Frederick H. Gfroel, attorney for defendant.

Action in ejectment.. Heard by the Court with-
out a jury on an agreed statement of facts.

Smith, s .. These are actions of ejectment
brought to recover possession of land from the
City of Newark which was formerly used as part
of the City Market.

The City’s title was acquired by condemnation
under an act authorizing the purchase and con-
demnation of land and the erection of buildings
mfor markets, passed April 26, 1886, P. L.. 1886,
p. 268. 1 Comp. Stat. 866. The plaintiffs are
the successors in title to those from whom the
land was taken by condemnation. No deeds were
delivered upon the payment of the award. The
-city demolished the market and has laid out a
public street over the property taken by con-
demnation, and it is the contention of the plain-
tiffs that only an easement was taken under the
condemnation proceedings, and therefore under
the principle of abandonment of use of an ease-
ment, the title to the property condemned reverts
to the successors in title of those from whom the
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property was taken by condemnation. It is the
contention of the defendant that the title ac-
quired by the condemnation pursuant to the
statute was a fee simple title and that there can
be no reversion upon the change of use of the
property.

The determination of the question is purely
one of construction of the statute under which
the condemnation was had. That the legislature
may authorize- the taking of a fee when con-
demning for public use, cannot be disputed.
Therefore, as I have said, the question is one of
construction of the statute.

While if may be true that the construction
of statutes authorizing the taking of private
property for public use should be strictly con-
strued as against the taking power, this is merely
a rule of construction where a doubt is presented
as to how the statute should be construed. The
particular statute in question contemplates the
paying of the full value of the land, and the use
for which it is taken is a use which pre-empts
the entire use of the property as against the
party from whom it is taken. The words of the
,statute contemplate, it seems to me, the taking
of a fee.

The taking of private property for street use
or for rights of way of various kinds, implies that
in so far as the owner does not interfere with
such rights taken, he may use the property. But
certainly there could be no implication that
where property was taken to erect a building on
it for a market, there could be withheld any
user by the person from whom the property
was taken.

The reference in the statute that the property
may be taken for the specific use designated, is
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a limitation upon the power of the municipality
to condemn. In other words, if the City at-
tempted to condemn under the statute in question
for the purpose of using the property for some
other municipal use, it would be a good ground
to defeat the proposed condemnation. But the
City once having condemned a fee for one public
use, it cannot be claimed that it should not be
used for another public use.

The City having taken a fee to the property
condemned, the plaintiffs have no7interest there-
in, and there must therefore be a judgment in
favor of the defendant.

My construction of the statute does away with
the necessity for deciding the question of the
abandonment of the use for the purposes for
which the property was condemned. The City
having taken proceedings to lay out a public
street over this particular property, the plain-
tiffs would not be entitled to possession of the
land as against the municipal proceedings to
take the property for street purposes. If it is
desirable that I find as a fact the question of
whether or not the use for which the property
waS condemned was abandoned, I will find as a
fact from the agreed statement of facts that the
use of the property for market purposes has been
abandoned; the fact that the City has already
passed an ordinance laying out a street over the
property in question would be an abandonment.

Judge.
October 9, 1930.
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JUDGMENT.
Filed November 19, 1930.

ESSEX COUNTY CIRCUIT COURT.

Jennie Bachman,

The City of Newark,

D efendant.

The summons in this cause having been re-
turned duly served with a “complaint attached
and with the statutory notice to file an answer
therein within the time required by law; and
defendant having filed an answer within the time
limited by law for that purpose; and the finding
being a matter of law, title to the fee being in the
defendant, and the facts as stated in the agreed
state of facts upon which the cause was sub-
mitted; and judgment having been rendered in
favor of the defendant;

It Is, on this 19th day of November, 1930} on
motion of Frederick H. Groel, attorney of de-
fendant,

Ordered, that judgment final be entered in
favor of the defendant and against the plaintiff
for possession of the lands described in said
complaint; and,

It Is Further Ordered, that defendant recover
of plaintiff the costs of this suit to be taxed.

WILLIAM A. SMITH,
Judge.
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THE CITY OF NEWARK.

Statement.

Because both of these cases involve lands that
were condemned under the same statute, at ap-
proximately the same time, and involve the same
questions of law, for the benefit of Court and

New Jersey State Library
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counsel, the City has combined its briefs in these
cases.

Facts.

The facts in the Statement of the Right of
Controversy set forth the situation sufficiently,
so that the City will not burden the Court with
any repetition of the same.

Question in Controversy.

The only question involved in these cases 1is
what interest the City acquired by virtue of the
condemnation proceedings instituted in 1888, pur-
suant to the provisions of an Act entitled:

“An Act to authorize the purchase and
condemnation of land and the erection of
buildings for market purposes in the cities
of this state and other places in which mar-
ket facilities are or may be required for
public use, and to provide therefor,” passed
April 26, 1886, General Public Laws, 1886,
page 268.

The plaintiffs contend that the City acquired
either an easement or a base fee. The City de-
nies that it obtained either of these and insists
that what was obtained under said condemnation
was an absolute fee simple. If the Court does
not agree with the City in this contention, then
the City insists that it can still devote the lands
in question to its present use, even though it may
only possess a qualified estate.



I. By virtue of the condemnation proceedings of
1888, the City of Newark acquired an estate
in fee simple absolute, the title to which is not
subject to any right of reversion, nor to being
divested.

estate or interest that shall be taken

Such interest may be a fee simple absolute, or
any lesser estate. In Lewis’ Eminent Domain,
Vol. 2 (3rd Ed.), Section 448, the learned author
said:

“In the absence of any constitutional re-
straint, it rests with the legislature to say
what interest or estate in lands shall be
taken for public use. The whole matter thus
being in the discretion of the legislature, it
may authorize a fee to be taken and neces-
sarily may authorize any lesser estate or
interest to be taken, according to its views
of the requirements of the grantee and the
demands of the public good. * * * The
estate which may be taken is not controlled
by the use, but a fee may be taken, though
the use 1s not to be permanent.”

And Justice Depue of our own Court of Errors
and Appeals outlined the jurisdiction of the Leg-
islature in the case of v vivea scaves Pive 1ine
co. Voo .. 1. e w.zr. r. co. 62N.dJ. Law, page
266, in the following manner:

“It is within the power of the legislature,
in authorizing land to be condemned for a
public use which may be permanent, to de-
termine what estate therein shall be taken
and to authorize the taking of a fee or
any less estate in its discretion. Where a
statute authorizes the taking of a fee it
cannot be held invalid or that an easement

only was acquired thereunder, on the ground
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that an easement only was required to ac-
complish the purpose the legislature had in
view. That is a legislative and not a judicial
question.”’

And Justice D ixon, in M ¢cE wan Ve Pennsylvania
raitroaa c... 12 N. J. Law 419, on page 420,
concurred in this when he said:

“The claim thus made by the prosecutor
renders the reference in the statute to rights
and easements practically meaningless, for
it has never been questioned that under the

power to condemn land all outstanding in-
terests in the land could be taken.”

2.

It is n ot n ecessary th at th e sta tu te expressly
specify that a fee sim ple interest shall be taken
in order that such interest shall be acquired.
T echnical words are nol necessary A ny lan-
guage which sufficiently im plies that the whole
interest shall be taken will authorise the taking

of a fee sim ple.

McQuillan, in his work of Municipal Corpora-
tions, Volume 4, Section 1520, page 3168, says:

“No precise words in a statute are neces-
sary to authorize the condemnation of a fee,
and it is not necessary that the authority
to take a fee be given in express terms.”

In o . iveorr v. ¢ ity of N ew H aven, 52 Atl 618,
in commenting upon a case somewhat similar to
our own, Justice Prentise delivered the following
opinion:

“The plaintiff contends that the City
owns nothing which can be the subject of
a sale to a private individual. The rights
of the city having been acquired solely by
condemnation for a public park, it is said
that it has only an easement in the land,
to use it for park purposes, and therefore
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nothing which can pass by conveyance. This
suggestion is one which might be thought
to more directly concern the proposed pur-
chaser for consideration than the plaintiff
taxpayer, but we have no hesitation in say-
ing that it is not well made. It is well
settled that the state has the power to
determine the estate or quantity of interest
which shall be taken by condemnation pro-
ceedings, and may authorize the taking of a
fee, as well as an easement only. Heyward
... Mayor, etc., 7 N. Y. 214; Commissioners
.. Armstrong, 45 N. Y. 234, 6 Am. Rep. 70;
Dingley .. City of Boston, 100 Mass. 544;
Waterworks Co. .. Burkhart, 41 Ind. 364;
Railroad Co. .. Davis, 2 Dev. & B. 451. ..

ot ry that the authority to take

fee be given in express term s, or thoat

In the case of vw.v vort roitroad co. V.
roimonoer, D3 N. J. Law, page 1, on page 2,
in discussing the rights of a railroad company
in lands acquired by condemnation under the
General Railroad Act, which did not provide any
express language for the acquisition of a fee,
but merely said that upon payment or tender
of the amount awarded,

“ the company is empowered to enter upon
and take possession of the said lands and
materials for the purposes aforesaid,”
and that said payment or tender shall be con-
sidered
“ plenary evidence of the right of any com-
pany incorporated under this act to have,

hold, use, occupy, possess and enjoy the
said lands or materials.”

Chief Justice Beasley said:

“ There seems to be no reason why this
language as it stands in the statute is to
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be interpreted differently from what it would
if it were found in a deed from a land
owner to the company and in this latter
event it is not probable that a doubt would
arise in the mind of anyone as to the com-
pany’s right to immediately enter upon the
lands thus condemned and to hold them in
exclusive possession for the use of its road.”

In »veiey Vo iy or 8osion. 100 Mass. 544,
it was held that under a statute which permitted
the City to “ purchase or otherwise take” lands,
a fee simple interest was acquired, and to the
same effect is the case of rovc V. 0 v 0oie. 144
Mass. 303, where the statute provided that title
to all lands so taken shall vest in said city or
town, and Judge Holmes held that the town
acquired a fee simple title. Perhaps the best
statement of the law on this particular point
will be found in the case of ¢ .y o/ v cw10n V.
rerry. 163 Mass. 319, 39 Northeastern 1032,
where Justice Holmes, then acting as Judge of
the Supreme Court of Massachusetts, in his
customary clear and succinct manner, stated the
principles covering the question in the follow-
ing manner:

“ There are no sacramental words which
must be used in a statutory power to take
and hold lands in order to give a right
to take the lands in fee. Any language in
the statute which makes its meaning clear

is sufficient, and a very little more than
‘take and hold’ has been held enough.”



W here the statute authorizes the taking of the
fee, it cannot be held invalid or that an easem ent
only was acquired (o accom plish the purpose Lhe

Legislature had in view .

This statement must be quite obvious from the
cases that have already been cited, and in fact
appears in the actual statement of the law in
this State In v .iiea siates rPine zine co. V.
.. L. e« w.r. r. co. 062 Law, page 266, cited
on page 1 of the brief. The same language is
found in the case of s v ccv V. 5w s, 79 N. Y.
300, where the Court said:

“When the statute authorized the taking
of a fee it cannot be held invalid, or that
an easement only was acquired by proceed-
ings thereunder, on the ground that in the
judgment of the court the taking of an ease-

ment only would accomplish the public pur-
pose which the Legislature had in view.’,

4.

T he character of the use and occupation by the
m wuonicipality condem ning the land is an im portant
consideration in d eterm inin g th e quantum of th e
estate acquired by condem nation W here the use
by the m unicipality is necessarily exclusive and
in con sistent w ith a rem aining private ow nership,

the m unicipality acquires an estate in fee sim ple.

In D riscotl Vo Clity of N ew H aven, 52 Atl 618,
the defendant municipality was authorized by its
charter to take by the right of eminent domain,
any property rights which might be needed for
park purposes. Discussing the factors which de-
termine the nature of the interest acquired by
condemnation, the Court said on page 620:

“In the absence of express and precise
provisions, the intention of the act and the
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construction to be put upon its terms may
be gathered from its general scope and tenor,
and the nature of the public use for which
the condemnation 1is authorized. If the
legislative intention to vest the fee is thus
made clear, and this intention is consistent
with the language employed, effect will be
given to the intention. 4 :ic v cuipeciairy

The Court then found that the uses for which
a public park was required were inconsistent with
private ownership and concluded that a fee title
interest was obtained.

The same principle is stated by McQuillan,
Sec. 1525, in his treatise on Municipal Corpora-
tions, in the following language :

“Where a municipality condemns land for

park purposes, the necessities of the case re-
quire that it take a fee.”’

It is the law of New Jersey that where land is
condemned without qualification, the fee itself
carrying with it all appurtenances goes to the
party acquiring title under the proceedings for

that purpose as 1IN rsiteacisiia 7 ruce ec. V.
M erchantville, 74 Eq 330.

Now we must inquire as to the effect of a pro-
vision in the statute that land may be con-
demned “ for a certain purpose.” Is the estate
which may be acquired limited by this language?
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The law on this point is definitely settled that
these words fail to limit the nature or the extent
of the estate acquired or to create any right of
reverter in the former owner.

This principle was applied to constructions of
such clauses in deeds. In zow 0w V. v xbriase. 7
Allen, 125, Bigelow, . , . said:

“We believe there is no authoritative
sanction for the doctrine that a deed is to
be construed as a grant on a condition sub-
sequent solely for the reason that it contains
a clause declaring the purpose for which it is
intended, the granted premises shall be used,
where such purpose will not inure especially
to the benefit of the grantor and his assigns,
but is in its nature general and public and
where there are no other words indicating an
intent that the grant is to be void if the de-
clared purpose is not fulfilled.”’

Andinsaard of Com m issioners of M ahoning
county V. voung, D9 Fed. 96. dJudge Lurton
said, on page 105:

“ The minuteness of direction concerning
the administration of property conveyed to a
public use is insufficient to take the case out
of the rule, supported by an overwhelming
weight of authority, that the mere expression
of a purpose or particular use to which the
property is to be appropriated will not make
the estate a conditional one.”

Today it finds application to titles acquired
under condemnation proceedings as well.

In ¢..... V. ~x.u York T ransit Co. and N a

tionat pocks . 1. co. the Court commented as
follows:

“Where land is held by a railroad com-
pany under a deed containing the words of
this statute, it can hardly be doubted that
the conveyance, having been made in con-
sideration of «ve s aym cne or ne uit vaiee
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of the land, operates to strip the grantor of
»any S0 long at least as its corporate title
continues to exist and so long as it con-
tinues to devote the land to the uses which
its charter prescribed, ‘and there seems no
reason (to quote the language of Chief Jus-
tice Beasley in New York, Susquehanna and
Western Railroad Co. .. Trimmer, ..,..)
why this language, as it stands in this
statute, is to be interpreted differently from
what it would if it were found in a deed from
the landowner to the company.’

“ It is contended that, because the right of
the company to enter and take possession of
the land, after payment of the award, is
given by the statute ‘for the purposes afore-
said,” the landowner still retains such an in-
terest in the land as will enable him to re-
strain an unauthorized use of it by the com-
pany

« But the words quoted do not operate
to restrict the quantity of the interest w hich

In s ivaer V. cowniy Boara of Education, DD
W. 2d, 903, the County Board of Education, pur-
suant to the provisions of the condemnation
statute, obtained a commissioner’s deed which
purported to convey the land to the plaintiff “ for
school purposes.” The Court held that it was
the intention of the Legislature that the School
Board should acquire a fee simple title and that
the insertion of the words “ for school purposes”
did not limit the nature of the estate taken or
create any right of reverter in the former owner.

Andin + w . saitiise cas & 061 co. Vi ingen-
reieer, 105 Atl. 888, it was held that where a
school district acquired property by deed which
contained the provision ‘‘for school purposes
only,” such words were purely superfluous and
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did not have the effect of limiting the estate ac-
quired by the deed.

In Pifer Ve Board of E ducation , 159 N E 99,
«»ra, the Court said:

“ the fact that the application for the appro-
priation stated the reason for appropriating
the property, to wit, for playgrounds and all
other uses for public school purposes, did not
thereby limit the estate acquired by the
board to that purpose.”

Chief Justice Gummere said in the Curry case,
66 Eq. 516:

“The quantity of interest which a * * #
corporation obtains in land taken by it under
the power of eminent domain is that which
the statute conferring the power authorizes
it to acquire.”

This being so, it is necessary for us to con-
sider the exact language used in the present
statute to determine what interest is acquired
by the* City.

P. L. 1886, authorized the purchase and con-
demnation of land .. i creciion or buiiaings
for market purposes. Upon examination of the
terminology of this statute it is submitted the
Legislature intended to authorize the acquisition
of a fee interest. Section 1 provided for the
appointment of commissioners t0 - , v cso:. the
land desired.” Section 2 provided that in case
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the price demanded by the owner was « » o+ 1o
o fair cquiveten . the municipal council might
order the condemnation thereof. Section 4 pro-
vided for the appointment of commissioners to
make an appraisement of the - ..... ., ..
renas.- Section 5 provided that these commis-
sioners should proceed to “ estimate and de-
termine the ;o varve o7 e 1anas and sear ooy
tate so 1o be caren:r and immediately upon the
payment to said owner of the amount of said
“ said valuation,k” the « (iiie vo wna une right of
»ossession Of sald property” should immediately
become vested in such city. Section 6 provided
that - ./ .:vie. - should be in the name of the city
in which the lands were purchased. Such terms
as “ purchase,” ‘fair value of land,” “wvalua-
tion,” “ title to and right of possession,” do not
contemplate a mere easement or other minor in-
terest in land. Obviously these terms mean the
whole interest in land or what is technically
known as a fee simple title.

This statute contemplated the erection of build-
ings and as a matter of fact on some of the prop-
erty buildings were erected at one time. Cer-
tainly a statute authorizing the acquisition of
title to lands for the erection of buildings would
mean an absolute fee title.

Counsel for the plaintiffs in their brief make
the flat statement that the law is well "settled
that the word “title” in the statute under con-
struction does not indicate that the legislative
intent was to give the condemnor a fee interest.
In support of this point they cite the case of
cam pricia Vousonason, 21 L. 83, but the case is no
authority at all for their proposition. To begin
with the case was one involving the law of com-
mon law pleading and the interpretation of the
word “ title” was of very secondary consequence.



13

What the Court was interpreting was a statute
which conferred jurisdiction upon a justice’s
court. The statute declared that the jurisdiction
of the justice shall not extend “to any action
wherein the title to any lands, tenements, heredit-
aments or other real estate shall or may in any-
wise come in question.” Naturally, the Court in
interpreting this statute would be compelled to
interpret it in such a manner as to exclude from
the jurisdiction of the justice’s court any sec-
tions which were in the nature of actions in eject-
ment. The action of ejectment, which is an
action brought for the purpose of determining
the title to real property, was one that has al-
ways been strictly confined to the courts of law.
Even today in our own practice equity will never
assume jurisdiction in matters of this kind. Like-
wise, the Court interpreting a statute conferring
jurisdiction upon a small cause court such as a
justice’s court would not interpret it in such a
manner as to confer upon such court the right to
determine the matters that were properly the
subject for an action in ejectment.

In “Words and Phrases dJudicially Deter-
mined,” Vol. 8, p. 6980, under the heading “ Title
to Property,”” and the subheading ‘‘Estate in
Fee” we find the following:

“The word ‘title’ when used in reference
to title to real estate implies an estate in fee.
Nothing short thereof is a complete title.”

6 itiespic Vosooas (N. Y.), 23 Barb. 370,
381.

In the case of v. s. v. v v..... 21 Fed. 615,
617, the Court pointed out a very interesting dis-
tinction in a Federal statute which is apropos
of our own situation. On page 617 we find the
following:

® ok ok« title or purchase of any

lands.” Does this include a mere lease for



grazing purposes? I think not. “ A lease-
hold interest may be considered, for some
purposes, a title, and sometimes the word
‘title, 1s used in a general sense so as to in-
clude any title or interest, and thus a mere
leasehold interest; but here it is the title, and
this, in common acceptance, means the full
and absolute title; for when we speak of a
man as having title to certain lands, the ordi-
nary understanding is that he is the owner
of the *fetz)e and not that he is a mere lessee

In the case at bar the statute does not use the
expression . - title’” but ... “title” which, would
seem to indicate that the Legislature intended to
confer upon the city power to acquire an abso-
lute interest.

Counsel for plaintiff states that the decisions
of the courts of this state are uniform in holding
that unless an absolute fee simple title is ex-
pressly granted in the statute or condition, the
utmost the condemning corporation can obtain is
a conditional base or terminable fee. It is sub-
mitted that such is not the uniform holding in this
state; that there are decisions to the contrary.
The Curry case, 66 Eq. 313, contains statements
which do not bear out plaintiff’s contention. Such
language as the following is indicative of this:

Where land is held by a railroad com-
pany under a deed containing the words of
this statute, it can hardly be doubted that

the conveyance, having been made in consid-
eration of the payment of the full value of
the 1and, operates to strip the grantor of all

P nt estate, right, title and interest in the
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It is contended that because the right of
the company to enter and take possession of
the land after payment of the award is given
by the statute ‘for the purposes aforesaid’
the landowner still retains such an interest in
the land as will enable him to restrain an un-
authorized use of it by the company. But
the words quoted do not operate to restrict
the quantity of the interest which passes to
the company by virtue of the condemnation
proceeding, or to reserve to the landowner
any rights in the lands taken. * * *

Nor does the fact that, while in possession
and so using the land, the company subjects
it to an additional and unauthorized use op-
erate to divest it, to any extent, of the estate
which it has acquired therein. McKelway .
Seymour, 5 Dutch. 321.”

What can the Court mean by such expressions
as “ strip the grantor of all present estate, right,
title and interest in the land” ? The subjecting
of the property to additional and unauthorized
use does not “ operate to divest it to any extent
of the estate which it has acquired therein.’”” The
concluding paragraph of the case on page 319
which says:

“It may be that the state, acting through
the attorney-general, may restrain the unau-
thorized use by a railroad company of lands
acquired by it under its charter powers.
This, however, is a question not involved in

the case and therefore one not now requiring
consideration,”

does not indicate at all that the estate which the
railroad company has acquired is less than an
absolute fee but that the usual limitation is placed
upon the ultra vires act of this corporation the
same as upon the acts of any other corporation.
The title is not affected thereby but the corpora-
tion’s conduct is subject to censure by the attor-
ney-general’s office.
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There i1s one phrase, however, in this case
which appears in other cases in this state that is
of very great importance and should not be con-
sidered lightly. Perhaps that is the reason that
it has been repeated in the decisions of this state
on different occasions. Chief Justice Gummere
said on page 318:

“* * * and there seems no rea-
son (to quote the language of Chief Justice
Beasley in New York, &c. .. Trimmer, .., ..,
why this language as it stands in this statute
is to be interpreted differently from what it
would if it were found in a deed from the
landowner to the company.”

There are any number of decisions in New Jer-
sey upon the interpretation of deeds containing
phrases similar to those contained in the condem-
nation statutes. A case in this state which comes
as close to the case at bar as any which counsel
for the City has been able to find is s «. o/ & 4.
cation Ve ronny. 106 Atl. 32, There a bill was
filed in the Court of Chancery to quiet title to cer-
tain lands which had been conveyed to a school
district by a deed containing the following condi-
tion :

“ Which said premises are hereby conveyed
to and for the purpose of having erected
thereon a district schoolhouse’- and (immedi-
ately following the conclusion of the covenant
of warranty) “ to and for the use of having
erected thereon and maintained for the use
of said district a schoolhouse and for play-

ground for the scholars of said district and
for no other purpose whatsoever.”

The premises had ceased to be used for school
purposes for about six years and in determining
whether the words in the deed were to be regard-
ed as a condition subsequent or not Vice-Chan-
cellor Lewis said:

“ Conditions subsequent are always con-
strued strictly and will never work a for-
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feature unless they are clearly expressed in
unequivocal terms or necessarily implied/*
Southwick V. N Y. C horistian s. Society,
151 App. Div. 116,135 N. Y. Supp 392.

“It is not less the dictate of reason and
justice than of sound law that courts should
require the violation of a condition which in-
volves a forfeiture to be clearly established.
Conditions when they tend to defeat estates
are stricti juris and to be construed strictly.’-
1 Shep. Touch. 133, §8, Roll. Rep. 70.

4  ‘Conditions subsequent especially when re-
lied upon to work a forfeiture, must be
created by express terms of clear implication,
and are strictly construed. Wash, on Real
Prop. 447; 4 Kent’s Com. 430; Southard ..
Central R. R. Co., 2 Dutch. 13, 20. If it be
doubtful whether a clause in a deed be a
covenant or a condition, the courts will in-
cline against the latter construction. 4
Kent’s Com. 132. And words in a deed, not
in form either a covenant or a condition, will
be construed as a covenant rather than a con-
dltlon W oodruff Ve W oo0druff, 44N.J, Eq
353, 16 Atl. 6 1L. R. A. 380.

After considering all of the facts in the case
the conclusion reached by the Court was as fol-
lows:

“lam inclined to the view that the original
grant to the school district .. o« srun: n seo
sim ple w ith ou't condition or lim ita tion ; th e
grantor m erely expressing the purpose which
it was his desire or wish that the property
should be used for.

“If the issue were before me, I would be
inclined to hold that the . o e oo
conaitionat reo. and that the school dlstrlct
could sy o of the land and buildings as it
saw fit * #

So that if we are to construe the language used
by the Court in these statutes in the same way as
if it were found in a deed from the landowner to
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the company our construction, as is evident from
this case, would lead us to the conclusion that an
absolute fee was obtained.

In determining the intent of the Legislature in
statutes of this nature, the distinction has fre-
quently been made upon the basis of the charac-
ter of the use and occupation to be made of the
property by the condemning corporations.

Where lands were taken for an almshouse it
was held in New York, in & c,uv 00 Vo u aso
7 N. Y. 314, that the City acquired a fee, and
that the lands could be sold for private use
when the almshouse was removed. A similar
result was reached in the Park Commissioner’s
case, 45 N. Y. 234, where the Court allowed the
sale of park lands which were no longer needed
for the purpose for which they were condemned.
In H ellen V. C ity of M edford., 73 N E 1020, 1t
was held that the fee simple was taken “leaving
not even the possibility of reverter in the former
owner,” the Court justified its conclusion by
saying:

“ The i1dea seems to be that in some cases
the public purpose cannot be fully accom-
plished without appropriating the complete
title,”

and so it has been held where lands were con-
demned for park purposes, that the City acquired
a fee simple title. Such a title must necessarily
be acquired because “use and occupation” by
the City would be “ inconsistent with every other
form of legal title.”
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The physical entry and appropriation of the
land, the use to which the same is put, the
erection perhaps of public buildings thereon, can-
not be accomplished by the City in the fullest
sense of the word unless the land were con-
demned in fee simple. Its use and occupation
would have been inconsistent with any other
form of legal title.

Counsel for Jennie Bachman in his brief, page
16, argues that for the Legislature to authorize
the taking of a greater estate than was necessary
for the purposes to be achieved, would be uncon-
stitutional, in spite of the language in the case of
Currie VN . ¥, Taransii co. supra, that—

-+ The Legislature may authorize the taking
of a fee or any less estate in its discretion.”

For the sake of argument, let us admit for the
moment that such is the law and apply the prin-
ciple to the case at bar. The statute contem-
plates the “ condemnation of land and the erec-
tion of buildings.” (I quote from the title of the
act itself.) Is it reasonable to say that where a
city is condemning lands for the erection of
permanent market buildings that may stand for
centuries that it would be unconstitutional for
the City to acquire by condemnation the absolute
fee to the land? This is not the case of a State
Highway Commission condemning lands for a
road that may be changed in a few years. It is
the acquisition of lands for a permanent sub-
stantial and lasting municipal improvement. As
Judge Smith, in his opinion in this case said:

-‘The taking of private property for street
use or for rights of way of various kinds,
implies that in so far as the owner does not
interfere with such rights taken, he may use
the property. But certainly there could be

no implication that where property was taken
to erect a building on it for a market, there



could be withheld any user by the person
from whom the property was taken.

“The reference in the statute that the
property may be taken for the specific use
designated, is a limitation upon the power
of the municipality to condemn. In other
words, if the city attempted to condemn
under the statute in question for the pur-
pose of using the property for some other
municipal use, it would be a good ground
to defeat the proposed condemnation. But
the city once having condemned a fee for one
public use, it cannot be claimed that it should
not be used for another public use.

“ The city having taken a fee to the prop-
erty condemned, the plaintiffs have no in-
terest therein, and there must therefore be a
judgment in favor of the defendant.”

It 1s not necessary that the statute expressly
use the language “fee simple absolute” in
order that such a power be conferred upon the
City for condemnation purposes if the use to
which the premises are to be put requires such
a title. For, as the Court said In «..c.., W
somomers co. co, 13 S, E. T06:

“It must be admitted that the county
court 1s a municipal corporation created
solely for governmental purposes and is in-
vested with only such power and authority
as 1s conferred upon it by statute. But
authority may be conferred as well by in-
tendment as by express language. If a
statute expressly confers power to do a
certain thing, and omits to mention author-
ity to do other things which are necessary
to the proper and complete exercise of the-
power expressly given such additional power
as may be necessary and reasonable for the
accomplishment of the purpose expressed
is clearly to be implied. This is a familiar
rule of construction.”

Ample authority has already been submitted
in paragraph 5 to negative the possible conten-
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tion that the use of the words “ for market pur-
poses” in the statute under which the land was
condemned have the effect of limiting the nature
or extent of the estate acquired.

Therefore, since the Legislature authorized
the condemnation of an estate in fee simple, since
the taking of a fee simple estate was essential
to the full accomplishment of the public pur-
poses for which the land was condemned and
since the use of the words “for market pur-
poses” did not limit the estate taken the City
df Newark acquired an estate in fee simple in
the lands forming the subject matter of this suit.

Lewis, on “ Eminent Domain” comments on
this topic, sec. 861, page 1488, as follows:

“But \vhere a fee simple is taken, the
weight of authority is that there is no re-
version, but, when the particular use ceases,
the property may be disposed of for either
public or private use.”

And McQuillan, in his work on Municipal Cor-
porations, says, in section 1524:

“In the absence of a statute to the con-
trary, if the municipality acquired by con-
demnation proceedings a fee simple abso-
lute, the property does not revert to the
owner in case the use thereof for public
purposes is discontinued.”

And Dillon, in his work on Municipal Corpo-
rations, says, in section 590:

“ Where the state has taken a fee simple
or authorized the taking thereof and com-
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pensated the owner therefor, the subsequent
abandonment of the use will not reinvest
the owner with the title.??

This principle is so elementary that further
authority seems unnecessary. However, the fol-
lowing cases are helpful:

H eyw ood Ve M ayor, 7N. Y. 314,

B rook lyn Poark Comm . V. Arm stron g, 45
N. Y. 234;

tnore woaieriron o, 190N Y. 350, N. E. 299;

sirecr Verase 0.anse 80 No J. L. 619,

where the Court said:

““But when the land has been acquired for
public use, as for a park, by condemnation
and payment to the. owner of its full value,
or by sale or purchase, it seems to be com-
petent for the legislature to authorize a
municipality so requiring it to use it for
other purposes.”

II. If the Court is of the opinion that the City
did not acquire an absolute fee simple, the
City can still devote the land to its present

use even though it may only possess a quali-
fied fee.

1.

T he plaintiffs allege in their briefs that upon
abandonm ent of the purpose for which the lands
w er.e a u th orized to b e ta k en , th ey rewver:t to th e
original ow ner. In other words, t(hey insist that
there was an abandonm ent, and that only upon
abandonm ent would the lands revert to the orig-

inal ow ner

Although the plaintiffs say that the City aban-
doned its use of said premises as a market place,
the Stipulation of Facts nowhere contains any
statement that the City abandoned the premises,
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and the City specifically denies that there was any
abandonment. It is true that the Stipulation in
paragraph 7 says that the City opened a new
market place of the same character as the market
conducted on these premises, and that the old
market has not been used since February, 1925,
and that the Lefcourt Building has been erected
on the property adjoining, but even this does
not constitute an abandonment. There is nothing
to prevent the City from using the premises
at some subsequent date for market purposes,
should it so desire, and even if the City ceased
to use the premises for market purposes for
twenty (20) years, that in itself does not con-
stitute an abandonment. As the Court said in
the v o rivan Power co. V. vicsio. 21 Equity 463,
on page 480:

“To accomplish an abandonment, the facts
or circumstances must clearly indicate such
an intention. Abandonment is a question
of intention. Non-user is a fact in determin-
ing it, but is not, even for twenty years,
conclusive evidence in itself 6f an abandon-
ment. Its weight must depend upon the in-
tention to be drawn from its duration, char-
acter and accompanying circumstances.’’

The case of s vurd wr e auwcation Vos ropn,. 106
Atl. p. 32, which has been discussed in a previous
part of the brief, illustrates how slow the courts
are to find an abandonment in a case like the
one at bar. The case was decided in 1919, the
evidence showed that at the end of the school
year 1913, the Board of Education ordered a
carpenter to close up and fasten the windows
and doors of the schoolhouse; that since that
date the building had remained in the same con-
dition, with the exception of deterioration caused
by time and weather. No money had been ex-
pended for repairing, painting or cleaning. Be-
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sides, that the Board had erected a new and
commodious school house about 1,500 yards from
the /vc.. «» ... and children who were wont
to attend the old school before it was closed
in 1913 had since been attending the new school.
The new school was ample in size for all the
children living in that part of the borough and
likely to remain so for a considerable period of
time. Even some of the desks of the old school
had been removed to another school. On the
strength of this evidence defendant contended—
“ There was in fact and in law an abandonment
of the schoolhouse for the use of a school;
that such abandonment operated as a reverter
of title to the defendant; that the complainant
never acquired title to the premises.”’

However, Vice-Chancellor Lewis, after consid-
ering all the evidence, said:

“ Circumstances might arise at any time
which would induce the present board of edu-
cation to utilize the building and grounds
actively for school purposes; or a succeed-
ing board, with different policies, and per-
haps under changed conditions, might put
1t 1n active operation.

I am therefore of the opinion that so far
as the present suit is concerned the defend-
ants have failed to show that there has been
a forfeiture through non-user, even though
I should hold the estate of the school dis-
trict to be subject to a condition subsequent,
which I am not called upon now to decide,
and to that extent complainant’s title should
be quieted.”

Certainly the evidence in the above case in
favor of the argument of abandonment was as
strong as any evidence that could be collected
by the plaintiff in the case at bar, yet Vice-
Chancellor Lewis was not of the opinion that
an abandonment had occurred.



change as to establish a reversion in the plaintiff.

Counsels for the plaintiff have cited the case
of s iwie Vizoveroaern. 34 N. J. Law 201. At first
blush it would seem to indicate on reading of
that case, that land acquired for one purpose
cannot be devoted to any other use, except the
extremely narrow one for which it was con-
demned. An examination of the case does not
disclose that to be the real holding. The case
arose upon an appeal from a conviction for an
assault and battery, which occurred as the result
of the sale of farm produce from a farm wagon
placed close to the curb in a street in front of
the defendant’s property. The City ordinances
permitted the use of the street as a public
market for the sale of country produce. The
City in this case had merely an easement in
the street, and under these circumstances the
Court thought that the appropriation by the City
of the land of the defendant to the purpose of
a market was an additional burden upon the
landowner because the market was an obstruc-
tion to the highway. In reaching this conclu-
sion the Court discussed very thoroughly the
principle of compensation for additional burdens,
but did not deny that land acquired by the public
for one purpose could not be devoted to other
and additional uses, provided there was no addi-
tional burden placed upon the adjoining prop-
erty. This principle was applied in the case of
Hoitenm an Vi Paterson Horse Railroad Co. 2
C. E. Green 76, where the Court decided that
the establishment of a horse railway in the high-
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way was not an additional burden upon the
adjoining landowners of the highway, but a
legitimate use of the same. Although that use
of the highway for horse cars was somewhat
different from that produced by the ordinary
vehicles, the rights of the landowner were not
affected, and it did not' interfere with the use
of his property any more than the ordinary
use of the highway. Comparing the horse car
case with the Laverack case, the Court said
where an additional easement is created, such
as the holding of a market in the street, then
the adjoining landowner is entitled to compensa-
tion, but if no additional easement is created,
no greater burden is placed upon the adjoining
landowner, and the use of the premises is merely,
‘“a new mode of its legitimate and ordinary
use,” then such use would be a perfectly proper
one. In the words of ¢ ..., V. w .z .. 3 Dutcher
76,
“ the judicial validation of the change of the
public highway into a turnpike cannot op-
erate in favor of the prosecution in the
present case, inasmuch as it is expressly
placed on the principle that such a change
imposed no new burden on the landowner,

and that nothing was therefore taken from
him s,

In applying this principle to market cases,
Chief Justice Beasley in s.c.c. V. taveracr ON
page 205, said:

“Land taken and applied for the ordi-
nary purposes of a street would often be an
improvement of the chosen property; an
appropriation of it to the uses of a market
would perhaps as often be destructive to
one-half of the wvalue of such property.
C om pensation for land, therefore, to he used

highw ay, m ight, and m any tim es w oufd

he totally inadequate com pensation, if such
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land is to b e u sed as a public m oarket

place

In other words, the Court was of the opinion
that if an easement is acquired by the City for
the holding of a public market, that the com-
pensation paid for it .would be substantially
greater than that paid for street purposes, so
that if the City in the case at bar acquired by
condemnation only an easement for market pur-
poses, in restricting the use of the land now to
street purposes no greater burden is placed upon
the landowner, but on the contrary benefits are
conferred upon him.

There is one point, however, that must not be
overlooked in this entire discussion. The case
of siaie V. Laveracr 18 based upon the theory
that the municipality acquired the lowest form
of an estate in land that could be acquired for
these purposes, namely, an easement, and the
only reason that objection can be raised under
the principles of that case to the change of use
of the property, is because the adjoining land-
owner is harmed by the placing of an additional
burden upon his premises.

The case of s tove V.2 overacx 18 One where the
landowner owns to the center of the street. His
adjoining property, in which he has an absolute
fee simple interest, is harmed thereby. In the
case at bar we have no adjoining landowners.
The City when it acquired the property took
everything. There was no dominant and servient
lelationship of estates. There can be no ease-
ment in the case at bar. When counsel for the
plaintiff-appellant John L. Carroll .. ... contends
in his brief that the City of Newark took an
easement in the property acquired under the
condemnation proceedings, he appears to be un-
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familiar with the true nature of ,an ease-
ment, and of what it consists, because in
the instant case it is legally impossible for an
easement to have arisen. Bouvier, in his law
dictionary, on page 967, under the title * Ease-
ment” defines it as follows:

“A right in the owner of one parcel of
land, by reason of such ownership, to use
the land of another for a special purpose
not inconsistent with a general property in
the owner, 2 Washb. B. P. 25; ¢ 1o V. 4# ia-
<. 60 Vt. 702, 15 Atl. 358.

A privilege which the owner of one adja-
cent tenement hath of another, existing in re-
spect of their several tenancies, by which that
owner against whose tenements the privilege
exists is obliged to suffer or not to do some-
thing on or in regard to his own land for the
advantage of him in whose land the privi-
lege exists.

Although the terms are sometimes used as
if convertible, properly speaking easement
refers to the right enjoyed by one and servi-
tude the burden imposed upon the other.”

All that the plaintiff’s ancestors possessed has
been acquired by th§ City and under these cir-
cumstances there can be no easement. Chief
Justice Beasley recognized this fact many years
ago in the case of condemnation by the v .. v. .«
Railroad Compans Vi rrinn er, D3 No J. L. 2,
when he said:

“ There can be no doubt that the rule that
ejectment is not the appropriate remedy
when the enjoyment of an easement is the
subject of suit, has been often stated, and is
in no wise questionable. & . (he iwierest i

the lands now in question is not an easem ent.
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to other land not owned by the proprietor of

the prem ises burthened.”

Therefore, even if by any stretch of the
imagination it could be argued that an additional
burden was placed upon the land acquired, there
being no adjoining property owners involved
there can be no injury.

The principle as fully developed by the Chief
Justice in s <o e V.raoverac.r was adopted by At-
torney-General Thomas F. McCran in an opinion
submitted by him, pursuant to a resolution
adopted by the New Jersey State Senate Janu-
ary 24, 1921, in reference to the abandonment
of the Morris Canal and Appointment of Com-
missioners. One of the questions submitted to
him by the Senate was as follows:

“Q 5. The title to about three-fifths of
the land owned by the Morris Canal and
Banking Company is said to have been ac-
quired either by reversionary deeds con-
taining clauses that the deeds were given for
canal purposes or for use as a canal, or were
acquired by condemnation for use as a canal.
If the State should acquire the lands in
1924, pursuant to the provisions of the orig-
inal charter and abandon the canal for canal
purposes but utilize it for some other noble
purposes, such as the operation of an elec-
tric line, would the owners of the reversion in
the lands; that is to say, the heirs of the
original owners, have any rights in the
lands? If so, could the Legislature provide
for the cutting off of such rights by condem-
nation . -

His answer to this question was as follows:

“A 5. The statute authorized the Canal
Company to acquire the necessary property
for the carrying on of the business. The
company acquired where the grant was
without limitation what amounted to a fee
for the time limited in the statute so long
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as used for such, purpose. It is impossible
to define the respective rights of the parties
should the canal property be abandoned for
public purposes when the property shall be
taken over by the State unless an examina-
tion shall be made of the deeds of convey-
ance. Most of the conveyances where there
was no conveyance in fee would, probably,
be construed to contain clauses indicating a
condition subsequent vesting in the grantee
and the State taking under it. The words
‘creating such condition” when indicated
within the limitations of a proper construc-
tion, are such phrases as ‘on condition,” ‘pro-
viding,” ‘so that,” ‘so as,” or ‘if it happen,
‘as long as.” If the deeds do not indicate the
intention to limit the Canal Company by a
condition, but use words importing another
intention and the State should abandon the
canal for canal purposes, it would not, in my
opinion, operate to cause the property to re-
vert to the original owners or their heirs, nor
would this occur if, as suggested in the ques-
tion, the property is to be utilized as a pub-
lic highway, such as an electric line, even if
such a condition has been expressed by the
original grantors.

Section 25 of the act provides that the
canal when completed shall forever there-
after be esteemed a public highway, free for
the transportation of any goods, commodities
or produce whatsoever. A case somewhat
similar was that of the LANCASTER LAT-
ERAL CANAL COMPANY IN OHIO, incor-
porated in 1826, which was ultimately taken
over by the State and the property leased to
a railroad company. This action was upheld
by the highest courts of that State and the
Supreme Court of the United States, and it
was there held that the property was taken
by a title for the uses and purposes of the
canal, but that the State by leasing the land
for purposes of a railroad did not extinguish
the original easement, but that the railroad
took the property subject to the duty of mak-
ing compensation to the owner of the free-
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hold where there had been limited convey-
ances for the purpose to the extent of the
value of the additional burden imposed upon
the land and such damages as might result
from the new use.

My answer is, therefore, that notwith-
standing a condition subsequent may be
found to exist in some of the deeds of con-
veyance to the Canal Company, though under
the rule the land may revert to the rever-
sioner, nevertheless, if the land is continued
for the use of a public highway for the trans-
portation of goods, etc., then the rights of the
reversioner consist only in receiving compen-
sation for the additional burden placed upon
the land by the change of its use and such
dam’a,ge as might also result therefrom, if
any.

The same ruling was adopted in the State of
Massachusetts upon the change of use of canal

property in that State. cio.c Vosuiion w r6. co
58 Mass., on page 168.

To like effect is the case of s..ocx V. 5.
oranse 17 Atl. Rep. 1031. The defendant mu-
nicipality was authorized by the Playground Act,
as amended in 1908, to acquire a playground by
rental, purchase or condemnation. By a supple-
ment to that act passed in 1908, the municipalities
were permitted to use these grounds in a limited
manner for exhibition and games. Discussing
the legality of the municipality using the land
for other than playground purposes, the Court
said on page 624:

““‘But when land has been acquired for pub-
lic use, as for a park, by condemnation and
payment to the owner of its full value or by
sale or purchase, it seems to be competent
for the legislature to authorize the munici-

pality so requiring it to use it for other pur-
poses.”
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The entire situation is very clearly summed up
by Nichols, in his book on The Law of Eminent
Domain, where he says, in paragraph 203, page
618:

“ It sometimes becomes expedient to aban-
don the original use and to substitute a dif-
ferent one. The owner of the fee, who has
received compensation for a perpetual ease-
ment in the land, is in no position to require
that the public use continue precisely the
same, or that it.be operated by the same pub-
lic agent. If the new use is no more onerous
than the old, and is substituted for it by the
same act which discontinues the old, he is not
entitled to any compensation for a change
which did not in fact cause damage; if it is
more onerous, he is entitled to recover com-
pensation for the increase in the burden
only; provided, in both instances that the two
uses are of the same general nature. Apply-
ing these principles, the owner of the fee is
not entitled to recover at all if a turnpike is
changed to a public highway, or a public
highway to a turnpike, ** * * A city
street is no greater burden than a coun-
try road, or an alley, and a change from a
street to a parkway does not entitle the owner
of the fee to compensation. It has been held
that a railroad is no greater burden than a
canal. * # # When a railroad location
or a canal is laid out as a public high-
way, no damage is done. In all the above
cases the new use is of the same general nat-
ure as the old—public travel.”

Apply the reasoning of the above authorities to
the present case—it is quite apparent that the
new use to which the old Farmers’ Market, with
its carts and horses, is now being put to, is of the
same general character and no additional burden,
under the case of State .. Laverack. Accord-
ingly, there is no abandonment or right of the
plaintiffs to an action of ejectment or to an action
for money damages, which would be the proper
remedy in a situation of this kind.
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III. The rule of strict construction should not be
applied in this case.

Counsel for the plaintiff in his brief makes a
great point of the proposition that statutes con-
ferring the power of condemning property should
be strictly construed. A number of cases are
cited to establish this point, but there is one fact
that must not be overlooked in his case. Almost
all of the cases cited by counsel are cases not in-
volving a municipality, which is a public corpora-
tion, but public utilities, which are private corpo-
rations performing public functions, subject to
state or federal regulations.

Taylor .. The New York and Long Branch
Railroad Company;

De Camp .. Hibernia Mine Railroad Com-
pany, 47 Law 43;

New York, Susquehanna & Western Rail-
road Company .. Trimmer .., ..);

Curry .. New York Transit Company;

Pennsylvania Railroad Company . Breck-
enridge;

New Jersey Zinc & Ointment Company .
Morris Canal;

National Docks Railroad Company
United New Jersey Railroad Company,

are all cases of this nature. This fact should be
borne in mind in consideration of all the cases
cited by counsel in this matter.

Certainly the attitude of the Court in constru-
ing a statute conferring the power of eminent do-
main upon a private corporation would be quite
different than that applying to a public corpora-
tion like the City. One is a private corporation
engaged for profit, the other a public corporation
created for the common good of the citizens at
large. Public opinion, many times, has shown it-
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self to be hostile toward railroad companies, wa-
ter companies, public service corporations, and
other utilities of that nature. . Naturally, the
Court would be very slow in construing the stat-
utes relating to corporations of this kind by giv-
ing these corporations more general powers. The
case of a municipality is entirely different. It ex-
ercises the power of condemnation in the interest
of the people for the common good, and its use of
public property is directed in the interest of the
public weal. For this court to interpret the
statute in the narrow spirit of the days of com-
mon law pleading would work a tremendous hard-
ship upon the taxpayers of the City of Newark.

Judge Smith, who decided this case in the Cir-
cuit Court, had this to say in his opinion as to
the rule of strict construction in the case at bar:

“ While it may be true that the construc-
tion of statutes authorizing the taking of
private property for public use should be
strictly construed as against the taking
power, this is merely a rule of construction
where a doubt is presented as to how the
statute should be construed. The particular
statute in question contemplates the paying
of the full value of the land, and the use for
which it is taken is a use which preempts the
entire use of the property as against the
party from whom it is taken. The words of
the statute contemplate, it seems to me, the
taking of a fee.”

There is one case upon which the plaintiffs lay
particular stress, and which at first blush appears
to be a case supporting plaintiff’s position. Its
tltle “ Slingerland V. N ewark,” 54 Law 62,
would lead one to believe that this is somewhat
different than the railroad and pipe line cases,
but an examination of the case indicates that it
should not be regarded in any different light than
those already mention. The power of eminent
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domain which the city was using in this case was
invoked in aide of a private company, the cele-
brated East Jersey Water Company, which was
to supply water to the city and whose works the
city had a right to purchase. Here again is a
case in which a private corporation is either di-
rectly or indirectly involved, and is not a case
where the City is condemning lands entirely for
its own use. It was because of this fact that the
City did not seek to obtain a fee interest, and
purposely did not define or seek to describe the
interest which it wished to acquire. (See last
paragraph of case, p. 69.) Under the circum-
stances, the acquisition of an absolute fee in this
case by the City would be subject to the very
poignant criticism that such an interest was in-
consistent with the purposes for which the lands
were to be used. Certainly, this case is not at all
similar to the case at bar, where the City was op-
erating its own public market and was acquiring
land for its own purposes and not that of any
private corporation or individual.

Finally, the case did not involve a question
similar to the one in the case at bar. It was an
opinion delivered upon the granting of a writ of
certiorari, bringing under review certain proceed-
ings taken by the Mayor and Common Council of
the City of Newark to condemn lands for the pur-
pose of laying down and constructing pipe lines,
so that the question involved in the case was
“ whether the City is endeavoring to apply the
power of eminent domain for a lawful public
use” (p. 65). In short, it was a review of the
legality of certain condemnation proceedings, and
the extent of the City’s power to condemn under
a particular statute. Thus, all the discussion in
the case relative to the disposition of the prop-
erty should the land be abandoned for public use
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1S mere .. i:.. aiciu» ., and not involved at all in
the question at issue. This same argument ap-
plies with equal force to some of the other cases
cited by counsel for the plaintiffs, as stated by
the Chief Justice himself in the case of ¢ ..., v.
N . Y. Transit co. OO Equlty 316, where he said:
“ Notwithstanding that three of the deci-
sions referred to are those of this court, the
question presented by this appeal is not one
to which the doctrine of ..... a.ci.i: is ap-
plicable, for the reason that the expression of
view as to what interest in the land was ac-
quired by a corporation by the exercise of
the power of eminent domain was, in each of
these cases, entirely .. ...

Counsel for Jennie Bachman in his brief, page
4, says that the assumption of Judge Smith that
Abraham Sickel, the owner of the land in 1888,
received the full value of the land, is not jus-
tified. The fact that Sickel was offered $12,000
for all of his land and finally was awarded
$15,797.98, almost one-third more than the orig-
inal offer, is fairly good evidence that he received
full value. But counsel for Bachman says that
land may have been worth $20,000 and that the
jury might have allowed the lower figure because
they had in mind that some day the property
would revert to Sickel or his heirs. Such an
assumption is pure speculation and not justified
on any basis whatsoever. To begin with the
statute specifically provides, section 5, that there
shall be a “ trial by jury to assess the value of
said property,” and that the “ verdict rendered
therein shall be conclusive upon all parties as
to the said valuation and damages.” There is
absolutely nothing in the statute to warrant the
jury in ever considering the possibility of a
reverter in reaching their award. It is more
likely that if the jury had not awarded the full
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value of the land, Sickel himself would have
moved to set the verdict aside because the possi-
bilities were mighty slim that land which was
condemned for market purposes and on which
buildings might be erected would ever revert to
the owners or their heirs. dJudge Smith’s as-
sumption that Sickel received full value for the
land in 1888 is a very proper one, based on a
reasonable and sensible interpretation of the
Statement of Facts. ,

In conclusion, counsel for the City of Newark
wishes to bring to the Court’s attention, one fact
which needs no citation of law to establish the
justice of the City’s claim. All of his land was
taken. There is no dominant tenement, no prop-
erty of the plaintiff’s own that would be burdened
by the change that the city has made. Plaintiff
stands in the same position in 1930 as he did in
1888 or 1889, when the lands were acquired. Dur-
ing all this period of time, the property in this
vicinity has been increasing in value. The City
has been developing with rapid strides. The
plaintiff has done nothing to increase the value of
this property during this long period. To sud-
denly and gratuitously present the heirs of the
owner with a windfall, and to have them succeed
to the harvest to which the public is properly en-
titled, would indeed work a great injustice. The
weight of authority has recognized the harshness
of any reversion in cases of this character, and
as a general rule has adopted the view that an
absolute fee simple title has been acquired in
cases of this nature, or else that the property
may be devoted to slightly different uses, so long
as no great burden is imposed.

What the plaintiff is seeking in this case is that
the Court should find in these condemnation pro-
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ceedings a condition subsequent which would de-
feat the rights of the public. Conditions subse-
quent have always been looked upon with dis-
favor especially when they are sought to be cre-
ated for the purpose of defeating the public in-
terest.

FRANK A. BOETTNER,
FREDERICK H. CROEL,
Attorneys for the Defendant-Respondent.
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APPELLANTS’ BRIEF.

Statement of Case.

This is an appeal in an ejectment suit from a
judgment entered in favor of the defendant upon
the decision of the Honorable William A. Smith,
Circuit Court Judge, to whom the case was sub-
mitted without a jury upon an agreed statement
of facts.

The appellants are the record owners of the
lands and premises described in the complaint.
The respondent claims to be the owner thereof
and entitled to possession by reason of the con-
demnation of the same lands and premises in the
year 1888 under the provisions of Chapter CXCI
of the Laws of 1886, page 268, which was an act
entitled “ An Act to authorize the purchase and
condemnation of land and the erection of build-
ings for market purposes in the cities of this
state and other places in which market facilities
are or may be required for public use and to
provide therefor.”

The appellants contend that the respondent ac-
quired through such condemnation only a fee
simple determinable, that the use of the said
premises for market purposes has been aban-
doned and that accordingly the full title has re-
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verted to them as the heirs at law or devisees of
the former owner.

GROUNDS OF APPEAL.

The grounds of appeal may be argued under
the following points:

POINT 1.

The use of the land for market purposes has
been abandoned.

POINT 2.

There is no evidence that the former owner
received the full value of the land in the con-
demnation.

POINT 3.

Where a statute authorizing condemnation does
not specifically state the quantum of title to be
taken, that title only is acquired which is neces-
sary for the purpose for which the condemnation
is authorized.

POINT 4.

The Market Act of 1886 does not specifically
define the quantum of title to be taken and there-
fore only a fee simple determinable was ac-
quired.

POINT 5.

If the city acquired only a fee simple determin-
able the land reverted to the former owner or his
heirs or devisees upon abandonment of the use
of the property for market purposes and the City
has no right to use the land for a different pur-
pose without making compensation therefor.
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POINT 1.

The use of the land for market purposes has
been abandoned.

The plaintiffs’ right to possession of the prem-
ises in question is necessarily dependent upon
the fact of the abandonment by the City of the
use of the property for market purposes. In the
decision below (Record, p. 31) it was found that
the use of the property for market purposes had
been abandoned.

The agreed state of facts shows that in Feb-
ruary, 1925, the use of the property as a public
market place was discontinued and that the prop-
erty has not since been used for such purpose
(Record, p. 50). Paragraphs 7 and 8 of the
agreed state of facts (Record, pp. 14-15) show
that a-new and similar market was established on
different property at about the same time and
has ever since been conducted as such market,
that the buildings and structures on the old
market place were completely demolished and
that a large portion of the old property formerly
used for market purposes has been leased to the
Lefcourt Company for fifty years upon a part of
which there is now erected a modern office build-
ing thirty-five stories in height.

The abandonment consists of the discontinu-
ance of the use together with an intention of not
using the premises again for that purpose. The
fact of discontinuance of the use is admitted and
it appears clearly from the action of the City
with regard to the premises constituting the old
market place that there is no intention of again
using such premises for market purposes. It is
through actions that intentions can best be shown
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and the City cannot well deny its intention to
abandon the use of the old market premises for
market purposes when consideration is given to
the manner in which it has treated the old market
place.

Furthermore as appears in paragraph 9 of this
agreed statement of facts the City in June, 1926,
adopted an ordinance whereby the premises in
question here were to be opened as a public
street or highway. That of itself is an expression
of the City’s intention not to use the property
hereafter for market purposes.

In the case of s vove V.2 uvereen. 34 N. J. Law,
page 201, at page 205, Chief Justice Beasley
stated :

“T regard then, a right to hold a market in
a street as an easement additional to and in

a measure inconsistent with its ordinary use
as a highway.”

POINT 2.

There is no evidence that the former owner re-
ceived the full value of the land in the condemna-
tion.

The decision below assumes that Abraham
Sickel the owner of the land in 1888 received
from the City of Newark an award which repre-
sented the full value of the land. There is abso-
lutely nothing in the agreed statement of facts
to justify any such assumption.

Paragraphs 3 and 4 of the agreed statement of
facts (Record, p- 13) show that the City offered
to purchase the land for $12,000 but the offer
was refused, that the Condemnation Commis-
sioners made an award of $14,531.45; and that on
appeal to the Circuit Court an award was made
of $15,797.98 which was duly paid.
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There is no statement anywhere that the
amount received for the land was the full value,
thereof. The fact that the City originally offered
$12,000 to purchase the land by deed of con-
veyance establishes nothing since the offer may
have been ridiculously low and the full value may
well have »been $20,000 or any other figure. It is
entirely possible that the Condemnation Commis-
sioners and the jury on appeal in determining
the amount of their respective awards con-
sidered the fact that the property might some
day revert and for that reason made awards of
amounts smaller than what they considered the
full value of the land.

POINT 3.

Where a statute authorizing condemnation does
not specifically state the quantum of title to be
taken, that title only is acquired which is neces-
sary for the purpose for which the condemnation
is authorized.

Since this point and some of the following
points involve the language of the act in ques-
tion we will quote the act in full.

AN ACT TO AUTHORIZE THE PUR-
CHASE AND CONDEMNATION OF
LAND AND THE ERECTION OF
BUILDINGS FOR MARKET PUR-
POSES IN THE CITIES OF THIS
STATE AND OTHER PLACES IN
WHICH MARKET FACILITIES ARE
OR MAY BE REQUIRED FOR PUBLIC
USE, AND TO PROVIDE THEREFOR.
1. BE IT ENACTED BY THE SENATE

AND GENERAL ASSEMBLY OF THE

STATE OF NEW JERSEY, That whenever

in the judgment of the common council or

other governing body of any city, additional
market facilities are or may be required for
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public uses, it shall and may be lawful for
such council or other governing body to ap-
point five commissioners, who shall serve
without any compensation, to purchase such
lands and erect suitable buildings thereon, to
be used as a public market.

2. AND BE IT ENACTED, That such
council or other governing body may fix a
limitation upon the amount of money which
the said commissioners may expend in the
purchase of such lands in the erection of such
buildings, and may require a report from
them before entering into a contract there-
for, with a description of lands to be pur-
chased, and plans of buildings to be erected,
for approval, and the said commissioners
shall in no case proceed in the purchase of
such lands or the erection of such buildings
until such approval is obtained, Avhere the
same 1s required.

3. AND BE IT ENACTED, That in case
it should in any case be found that suitable
property cannot be purchased by agreement
with the owner or owners, or in case the
price demanded by such owner or owners is,
in the judgment of the commissioners, in any
case exhorbitant, and more than a fair
equivalent therefor, then the said commis-
sioners shall report the same, with a de-
scription of the said lands, to the common
council or other governing body, and the
said council or other governing body may
order and direct the condemnation thereof.

4. AND BE IT ENACTED, That if the
said common council or other governing body
shall, in any case, direct the condemnation
of any lands, as provided for in the preced-
ing section, the said commissioners shall
forthwith apply to a judge of the circuit
court of the county wherein which said city
or place is situate, for the appointment of
three commissioners to make an appraise-
ment of the value of the lands so to be con-
demned for the purpose aforesaid, and of the
damage which any owner or owners of such
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thereof.

5. AND BE IT ENACTED, That the said
commissioners appointed by the circuit court,
having taken an oath faithfully and im-
partially to execute the duties of their office,
shall forthwith proceed to estimate and de-
termine the fair value of the lands and real
estate so to be taken and condemned as
aforesaid, and of the damages which the
owner or owners thereof will suffer by rea-
son of the taking thereof, first having given
at least ten days *notice in writing to the said
owner or owners, either personally or by
leaving the same at his or her place of
abode, of the time and place when and
where they may be heard in relation to the
matter; in case any owner shall be an infant,
married woman, non compos mentis, or ab-
sent from the city or place where such con-
demnation proceedings are taken, or be from
any cause incapacitated to act in this behalf,
then notice of the time and place, and object
to, of said meeting shall be advertised or
other notice given as the said judge may
direct, and said meeting or meetings may be
adjourned from time to time, at the dis-
cretion of said commissioners, and as soon
as they shall have determined upon said
valuation, they shall make and sign a cer-
tificate thereof, and file the same in the office
of the city clerk of such city, or at such other
place as the said judge may direct; and im-
mediately upon the payment to said owner
or owners of the amount of the said valua-
tion, or in case he or they will not nor can-
not receive the same, upon deposit of the
same in such bank or institution as the said
court or judge may direct, the title to and the
right of possession of such property shall
immediately become vested in such city or
place; and any owner conceiving himseif or
herself aggrieved by the proceedings of said
commissioners, may appeal therefrom to the
supreme court of this state at any time with-
in sixty days after the filing of the said cer-

ffew Jersey State Library
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tificate, and the said court shall thereupon
order a trial by jury to assess the value of
the said property and the said damages,
which trial shall be conducted in all re-
spects as in other cases of trial by jury, and
the final judgment of the said court upon
the verdict rendered therein shall be con-
clusive upon all parties as to the said valua-
tion and damages, and the amount already
paid or deposited as aforesaid shall be in-
creased or diminished accordingly.

6. AND BE IT ENACTED, That all
titles taken for the purposes mentioned in
this act, shall be in the name of the city or
place in which the lands are purchased, and
the buildings erected, by virtue of the pro-
visions of this act.

7. AND BE IT ENACTED, That the
commissioners so to be appointed by the said
judge of the circuit court, shall receive such
compensation for their services as the said
judge shall order and direct, and the same
shall be paid as well as all other expenses
incident to the condemnation proceedings,
from the funds provided, as herein directed,
for the purchase of lands and the erection of
buildings.

8. AND BE IT ENACTED, That to pay
for the land so purchased or condemned, and
for the damages for the taking thereof, and
for the cost of such buildings and other ex-
penses connected therewith, the said city or
place may, from time to time, issue its
temporary loan bonds or certificates of in-
debtedness, on which shall be indicated the
purpose for which they were issued, and the
proceeds thereof shall be used only to defray
the expenses aforesaid; and upon the final
completion of the duties hereby imposed
upon the said commissioners, they shall re-
port to the said common council or other
governing body their proceeding, and shall
make a full and detailed statement of the
entire cost of the lands purchased, the build-
ings erected, and of all the expenses in-
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curred by them in the execution of then-
duties, and the said common council or other
governing body, upon the ascertainment of
such cost and expenses, are hereby au-
thorized to issue the bonds of such city or
place for an amount not to exceed three hun-
dred and fifty thousand dollars, which bonds
shall be of such denomination as the said
common council or other governing body
shall direct, and shall be made payable with-
in not more than thirty years, nor less than
ten years from the date of their issue, and
shall bear such rate of interest not exceeding
five per centum per annum, and be made pay-
able as the said body may determine, and
may be negotiated and sold at not less than
their par value; such bonds shall be de-
nominated “ market bonds,” and the proceeds
thereof shall be used to retire the-temporary
bonds or certificates hereby authorized, and
for no other purpose whatever.

9. AND BE IT ENACTED, That the net
revenues from all lands and buildings used
for market purposes in every such city or
place shall be devoted exclusively to the
payment of the interest which may accrue
upon the said bonds, and to a sinking fund
for their redemption and payment when due,
where not otherwise appropriated by existing
laws, and shall, where sinking fund commisr
sioners exist in any such city or place, be
annually paid over to them for this purpose,
and where sinking fund commissioners do
not exist, shall be kept separate and apart
from the other funds of such city or place
and exclusively devoted to this purpose.

10. AND BE IT ENACTED, That if
after the lapse of five years from the time
when said bonds are issued, it shall be as-
certained that the said revenues are insuffi-
cient in any such city or place to provide a
fund sufficient to meet the annual interest
due upon the said bonds and furnish a
sinking fund for their payment and redemp-
tion when due, that it shall be the duty of
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the common council or other governing body
of such city or place, annually thereafter, to
place in the tax levy and collect such sums
in addition to the revenue aforesaid as will
be sufficient to provide a fund to pay such
interest and redeem and pay such bonds at
their maturity.

11. AND BE IT ENACTED, That this
act shall take effect immediately.
Passed April 22, 1886.

The law of this state has been discussed in a
number of cases where the conclusions reached
have varied due to the different questions under
consideration, the different wording of the sta-
tutes authorizing condemnation and the dif-
ferent manner in which title has been acquired
whether by conveyance or condemnation.

The first case of importance is that of ... .
Viov. v. & tone Brancs .1 .co.. 38 N. d. Law,
page 28, where the railroad company condemned
the plaintiff’s land but before payment was made
the plaintiff cut down certain trees upon the
premises. The railroad company thereafter ap-
propriated the cut timber to its own use and the
action was brought for conversion. It was held
that condemnation included everything of the
land which was required for the purpose for
which condemnation was made. In the opinion
of the Court written by Chief Justice Beasley, it
was stated:

“ When, therefore, the use of land is trans-
ferred by the action of the legislative will,
the right to use, for a specified purpose,
everything which in the legal sense is com-
prehended in the term land is transferred. I
say the right is given to use such materials
for the specified purpose because it is plain
that the grant is a qualified one. The fee
in the land is not acquired by the company
but a mere easement in such land.”’
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InLre Camp V. H ibernia R . R . Co.. 47 N J
Law, page 43, Justice Depue said,

“In construing acts of the legislature
granting powers of condemnation two rules
are universally recognized; first, that the
company shall take that which the legislature
empowers it to take, and in the state and
condition prescribed by the legislature; and
second, that all powers of this nature will be
strictly construed—what is not expressly
given is withheld.”

In discussing this question in the case of ~ . ..
Z in ¢ & Iron (‘o.V.Movvls C anal & B an kin g C o .,
44 N. J. Eq. 398, at page 404, Vice-Chancellor
Van Fleet says:

. “Where the State invests a corporation
with the sovereign prerogative of eminent
domain, for the purpose of enabling them to
construct and operate a public highway, and
they take land by force of their charter, or
by any other means than by grant, for the
purposes of such highway, it is manifest,
that the plain purpose of the grant to them
is not to give them capacity or invest them
with power to take a fee, but merely to give
them power to acquire such an easement in
the land as will enable them fully to ac-
complish the purposes for which they were
created. The plain design of the grant, in
such a case, is to enable them to acquire what
they require for the construction and suc-
cessful operation of their highway, but noth-
ing more. The title to the land taken re-
mains in such cases, in the owner, subject
only to such servitude as the corporation has
power to impose, and their power in this re-
spect is limited, as a general rule, to such
use of the land as may be reasonably neces-
sary for a right of way. Taylor .. New York
& Long Branch R. R. Co., 9 Vr. 28; 1 Redf.
on Railways, 270. Such grants, like all pub-
lic grants, are to be strictly construed. The
grantee takes nothing except what is plainly
given either in express terms, or by neces-
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sary and unavoidable implication. What is
not plainly given is to be understood as with-
held. Any ambiguity in the terms of his
grant will be fatal to his claim. To doubt in
such a case is to deny.”

In Pennsylvania R. R. v. Breakenridge, 60 N. J.
L. 584, Judge Adams said (p. 586):

“The public grant will be interpreted

strictly and construed to give merely the

power to take an easement adequate to the
accomplishment of the corporate design.”

In the case of Currie v. N. Y. Transit Co., 66
N. J. Eq. 313, Chief Justice Gummere reviewed
the cases on this subject and at page 316 says:

“The quantity of interest which a rail-
road corporation obtains in land taken by it
under the power of eminent domain is that
which the statute conferring the power au-
thorizes it to acquire. The legislature may
authorize the taking of a fee, or any less
estate, in its discretion.”

It was held that the wording of the particular
statute involved in that case operated to pass the
entire title to the company condemning and that
there were no rights reserved to the landowner
in the lands taken. If anything, there was a re-
striction upon the use to which the property
could be put and that only the Attorney-General
could restrain an unauthorized use.

Mr. Justice Dixon writing for the Supreme
Court in the case of McEwan v. Pennsylvania
R. R. Co.,, 72 N. J. Law, p. 419:

“It also contravenes the principle under-
lying the many decisions in which the courts
have held that even under a general power of
condemnation corporations were authorized
to take only such rights as were necessary.
That principle was not wholly abrogated by
the judgment in the case of Currie v. New
York Transit Co., 21 Dick. Ch. Rep. 313, but
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was merely limited so far as to give effect
to the will of the legislature clearly expressed
in the statute delegating the power. If the
statute be ambiguous, it should still be con-
strued in accordance with that principle. The
import of this statute is, we think, that when
the purposes of the company can be ac-
complished by acquiring rights and ease-
ments less than the fee of the land, the ex-
tent to which it may condemn the title of the
general owner is correspondingly limited.’’

In the recent case of ¢ ciinwnusicn Vo siace
Hoignway com om ission decided October 30, 1930,
by the Supreme Court of this State and reported
in N. J. Advance Reports, Vol. 8 No. 47, p. 644,
the question of the right of the State Highway
Commission to take the fee simple absolute of
the lands of the Prosecutor was under con-
sideration. The opinion of the Court delivered
by Mr. Justice Lloyd stated as follows:

“We come now to the third and last point
which, though of minor importance, perhaps,
to the owner, is of vital importance as bear-
ing upon the fundamental powers conferred
upon the legislature by the constitution of
the state. The petition for the appointment
of commissioners set forth that the state
highway commission has determined to ac-
quire in the name of the state as per a reso-
lution adopted by the commission the land in
question, ‘together with all right, title and
interest of Joseph S. Frelinghuysen in and
to West End avenue, adjacent to the above-
described premises,” and it is asserted in the
brief of counsel for the commission that it is
the purpose to take the entire fee of Freling-
huysen in the land to be condemned.

The right of the individual to be secure in
his person and his property has been guaran-
teed by the constitution of the state and the
constitution of the United States. In 1832 it
was declared by the Chancellor of this state in
the case of Seudder .. Trenton and Delaware
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Falls Co., 1 N. J. Eq. 694, that ‘private prop-
erty shall not be taken for private use. The
legislature has no right to take the property
of one man and give it to another even upon
compensation being made, and since that
time neither the constitution of 1844 nor the
present constitution confer such power. That
the power is thus limited is apparent from
the recent decision of the Court of Errors
and Appeals in Landell .. State, 101 N. J. L.
297, in which the Scudder case is cited. In
20 C. J. 546, it is said that ‘independently
of express authority given by the constitu-
tion private property can be taken only for a
public use, and the legislature cannot au-
thorize a taking for strictly private use even
upon making compensation. The necessity
that the use shall be public excludes the idea
that property may be taken under semblance
of public use and ultimately conveyed and
appropriated to a private use,” citing numer-
ous authorities.

Such we conceive to be the law of our own
state. The present constitution provides in
article 1, section 16, that ‘private property
shall not be taken for public uses without
just compensation.” This is a recognition of
a legislative power to take private property
for a public use, but is far from giving au-
thority to take such property for other than
public uses. When the state takes the prop-
erty of its citizens for highway purposes, it
acquires an easement only, and it would seem
that it is empowered to take only so muck of
the title as is essential to the public use au-
thorized. New Jersey Zinc and Iron Co. ..
Morris Canal and Banking Co., 44 N. J. Eq.
404. To take all the right, title and interest
of an owner obviously may go beyond such
necessity and be a contradiction in terms of
the right to acquire an easement only. Pub-
lic uses are constantly changing and par-
ticularly with regard to the lands occupied
by our highways; the courses and directions
of the highways are frequently altered and
upon the abandonment of such lands for such
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use, unless the state holds a greater title by
the voluntary act of the owner, the easement
ceases and the state has no further interest.

To sustain the contention of the commis-
sion in this case would open the door to wide
and dangerous invasions of private prop-
erty. A power thus conferred would permit
the acquisition of private property for a
public use with its ultimate destination in-
tended to be devoted to a private use, and
foreign to the cause for which it was con-
demned.

Our view is that this power does not exist,
nor do we think the legislation, fairly con-
strued, an attempt to exercise such power.
Section 11, act of 1927 (at p. 724), provides
that the commission may lay out, open and
improve new roads over ‘acquired rights of
way’ and there is nothing further in the act
of 1927 indicating a broader purpose. While
it 1s true that chapter 96 of the laws of 1926
provides that the commission shall have
power whenever lands shall ‘come into its
possession or control,” or it shall take any
such lands or real estate for the uses of a
state highway and the lands shall no longer
be required for such use, that the commis-
sion may sell the same, yet this must be
limited to such lands as to which it has ac-
quired a fee by deed, gift, grant or other
lawful transfer from the owner. It was not
intended to apply to ‘rights of way’ ac-
quired by condemnation. It could scarcely
be contended that the power thus conferred
was intended to apply to all lands coming
into the commission’s ‘possession or con-
trol’ for this would include lands taken pos-
session of temporarily, to leased lands and
those occupied as a temporary possession by
the consent of the owner, as well as lands
acquired by condemnation for the most tem-
porary needs in highway construction.”

The result of these decisions is that where a
statute authorizes the condemnation of lands but
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does not define the quantum of title to be ac-
quired or where the language used is ambiguous
only that title will he acquired which is neces-
sary for the purpose for which the condemnation
1s authorized. All such statutes must be strictly
construed so as to take from the land owner only
that which is clearly authorized to be taken.

The opinion in the case of ¢..... v. ».  v.
rransic co.. supra. States that:
“ The legislature may authorize the taking
of a fee, or any less estate, in its discretion.’’
and we assume that in the use of the term fee it
is meant fee simple absolute. We believe that as-
suming this to be the law it is nevertheless
limited to cases where the taking of a fee simple
absolute is necessary for the purpose for which
the property is required. The case of Freling-
huysen .. State Highway Commission, .., ..
throws some doubt upon this general principle
that* the legislature can authorize the taking of
any estate where it recognizes the constitutional
right of an individual to be secure in his prop-
erty. It seems apparent that if the use of an in-
dividual’s property is required by a city for a
period of one year in connection with some
municipal work it would be unconstitutional for
the legislature to authorize the city to take a fee
simple absolute in the lands by condemnation.
We can see no difference in principle in the in-
stant case since the City of Newark required the
property of Abraham Sickel only so long as it
should use the same for market purposes and the
right of the legislature was limited to authorize
the taking of that amount of the title which was
necessary for the purpose. To hold otherwise
would permit a city to take the lands of an in-
dividual for a public purpose and then abandon
the use for such purpose and devote the lands to
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a private use or one foreign to the cause for
which they were condemned. As pointed out in
the Frelinghuysen case this would open the door
to wide and dangerous invasion of private prop-
erty. Assuming, therefore, for the moment, that
the Market Act in question by its language should
be construed to mean that the City would acquire
by condemnation a fee simple absolute, neverthe-
less insofar as such title is not necessary for the
purpose it would be and is unconstitutional and
would result in the City having acquired only a
fee simple determinable. We wish at this point
to call attention to the fact that the Court below
in its decision (p. 29) states that the plaintiffs
contend that only an easement was taken. They
do not contend that an easement was taken but a
fee simple determinable.

Substantially the same, rule of law holds in
other states.

The Supreme Court of Pennsylvania in the
case Of L ucurus Voow orris, 61 Atl. Rep., p. 815
says—p. 816:

“ The grantee takes what the act gives and
no more. If the act gives an absolute estate,
and compensation is provided on this basis,
the whole title may be acquired. If it only
gives the right to use and occupy, the grantee
only takes a conditional fee or easement,
terminable on the abandonment of the use
for which the land was appropriated. The
appropriation of land under the power of
eminent domain does not give a fee-simple
estate therein, in the absence of express
statutory language to that effect, but only a
right to use and occupy the land for the
purpose for which it is taken (citing cases).
The exercise of the right of eminent domain,
whether directly by the state, or its au-
thorized grantee, is necessarily in derogation
of private right, and the rule is that such au-
thority must be strictly construed.”
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The Circuit Court of Appeals for the 6th Cir-
cuit in the case of Newton v. Manufacturers Ry.
Co., 115 Fed. Rep. 781, in considering this ques-
tion says:

.- 'The question before us is one of statutory
construction in Ohio wherein the decisions of
the highest court of that state are of con-
trolling authority. As we understand them
where the statute does not undertake to au-
thorize an appropriation of the fee the estate
1s limited to an easement for the purposes in-
tended. ;-

See also

In re Clinton Street Police Station Site in
the City of New York, 123 N. Y. Supp., p.
198.

Lewis on Eminent Domain, 3rd edition,
second volume, section 449.

“Upon the* principle that statutes con-
ferring compulsory powers are to be strictly
construed, it follows that, where the estate
taken is not defined, only such an estate or
interest will vest as is necessary to accom-
plish the end in view, and where an ease-

ment 1s sufficient no greater estate can be
taken.’ -

POINT 4.

The Market Act of 1886 does not specifically
define the quantum of title to be taken and there-
fore only a fee simple determinable was acquired.

This involves the language used in the statute
and the proper construction thereof. In the first
place the act is entitled “ An Act to authorize
the purchase and condemnation of land for

2]

market purposes.’

The first section of the act authorizes the pur-
chase of lands “ to be used as a public market.”
The third section authorizes the condemnation of
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the lands where they cannot be purchased. The
fourin seciion provides for the application for the
appointment of commissioners “ to make an ap-
praisement of the value of the lands so to be con-
demned for the purpose aforesaid, and of the
damage which any owner or owners of such lands
may suffer by reason of the taking thereof.”
The /i/x seceion provides that the commissioners
“ shall forthwith proceed to estimate and de-
termine the fair value of the lands and real estate
so to be taken and condemned as aforesaid, and
of the damages which the owner or owners there-
of will suffer by reason of the taking thereof.”
It" then goes on to provide “immediately upon
the payment to said owner * # * title to and
the right of possession of such property shall im-
mediately become vested in such city or place.”
The .ivs «cceion provides “ that all titles taken
for the purposes mentioned in this act shall be in
the name of the city.”’

The provisions which we have just referred to
we believe are the only parts of the act which
have any importance in determining the kind of
title to be acquired under the act by condemna-
tion.

It will be noted at once that the act does not
anywhere clearly define the kind of title to be ac-
quired. It merely says in the fifth section that
upon payment, the title to and right of pos-
session of such property shall become vested in
the city. In the sixth section it provides that all
titles shall be taken in the name of the city.
This is far from saying that the city shall ac-
quire a title in fee simple absolute to be taken in
the city’s name. We admit that whatever title
the city acquired should be taken in the name of
the city, but it does not follow that the title
taken was a fee simple absolute. The very pur-
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pose of the act is to authorize the purchase and
condemnation of land for market purposes and
all that was necessary for such purpose was
the right of possession to the property so long
as it should be used for market purposes which
would constitute a determinable fee.

Titles are of various kinds and include a fee
simple absolute, determinable fee, qualified fee,
additional fee, base fee and all other lesser es-
tates.

Inconvricia Vosonaeon, 21 N. J. Law 83, there
was under consideration the meaning of the
phrase “title to real estate” as used in thg
statute which declared that the jurisdiction of
the justice shall not extend “ to any action where-
in the title to any lands, tenements, hereditaments
or other real estate shall or may in anywise
come into question.” In discussing the meaning
of the statute the Court said in its opinion writ-
ten by Chief Justice Green, page 85,

“ The statute, both in limiting the juris-
diction of the Justice, and in prescribing the
mode of proceeding, uses simply the phrase
‘title to real estate.” It draws no distinction
between freehold and leasehold estate, but
uses the term in its broadest and most un-
limited sense.

‘Title, says Sir Edward Coke, ‘is when
a man hath lawful cause of entry into lands
whereof another is seized. It signifies the
means whereby a man comes to his lands or
tenements.” ‘The word title includes that
right, but is the more general word.’ Title is
generally applied to signify the right to land
and real effects. It is the right of posses-
sion or of property jn lands, as distinguished
from the actual possession, and it is pre-
cisely in this sense that the word appears to
have been used in the statute now under con-
sideration. The right to try actions con-
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cerning real estate, involving the mere fact
of possession, is vested in the court for the
trial of small causes. But the statute ex-
cludes from its jurisdiction all cases where
either in the support of the action, or in the
maintenance of the defence, any right or
title is involved other than the naked fact of
possession.’’

Even assuming for the minute that title is
synonymous with fee simple, estates in fee simple
are themselves divided into classes including fee
simple absolute, fee simple determinable and
others. The Court of Errors & Appeals in
opinion written by Judge Depue in the case of
Pipe Line Co. V. D L. & W R . R . Co., 62 N. J.
Law, p. 254, discusses this subject at page 267,
where it says:

“ ‘Of fee-simple,” says Lord Coke, ‘it is
commonly holden that there be three kinds,
viz., fee-simple absolute, fee-simple con-
ditional and fee-simple qualified or a base
fee. But the more genuine and apt divisions
were to divide fee—that is, inheritance—into
three parts, viz.,, simple or absolute, con-
ditional and qualified or base, for this word
im »1. properly excludeth both conditions
and limitations that defeat or abridge the
fee.” 11Inst. 1 b. ‘Where an estate limited
to a person and his heirs has a qualification
annexed to it, by which it is provided that it
must be determined whenever that qualifica-
tion is at an end, it is then called a qualified
or base fee—as in the case of a grant to A
and his heirs, tenants of the Manor of Dale,
whenever the heirs of A cease to be tenants
of that manor their estate determines.” 1
Cruise Dig. 63; 1 Inst. 27 a. ‘If land 1s
given to a man and to his heirs as long as he
shall pay 70s. annually to A. or as long as
the Church of. St. Paul’s shall stand, his
estate is a fee-simple determinable, in which
case he has the whole estate in him; and such
perpetuity of an estate, which may con-
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tinue forever, though at the same time there
i1s a contingency which, when it happens,
will determine the estate (which contingency
cannot properly be called a condition, but a
limitation), may be termed a fee-simple de-
terminable.” Plowd. 557, ‘Though the estate
will determine when the event marked as the
boundary to the time of contiuance shall
happen, in the meantime the whole estate is
in the grantee or owner, subject only to a
possibility of reverter in the grantor. The
grantee has an estate which may continue
forever, though there is a contingency which
when it happens, will determine the estate.
This contingency cannot, with propriety, be
called a condition; it is part of the limita-
tion, and the estate may be termed a fee.
Plowden uses the phrase ‘fee-simple deter-
minable.” 1 Pres. Est. 431, 441, 442, 484.
Chancellor Kent uses the words ‘qualified,
base or determinable fee’ promiscuously, as
definining an estate which may continue for-
ever, but is liable to be determined without
the aid of a conveyance by some act or event
circumscribing its continuance or extent.
And he adds: ‘Though the object on which
it rests for perpetuity may be transitory or
perishable, yet such estates are deemed fees,
because, it is said, they have a possibility of
enduring forever." It is the uncertainty of
the event and the possibility that the fee may
last forever that renders the estate a fee
and not merely a freehold.” 4 Kent Com. 9.
‘The proprietor of a qualified fee has the
same rights and privileges over the estate till
the qualification upon which it is limited is at
an end, as if he were a tenant in fee-simple.’
1 Cruise Dig. 65; Plowd. 557; 4 Kent. Com.
11; Seymour’s Case, 10 Co. 97; 1 Pres. Est.
404. So long as the qualified fee remained the
grantor or his heirs had no right of entering
upon the lands. If the estate granted was
terminated by breach of the condition, then
the whole estate was gone and there could be
no partial forfeiture. He who enters for
breach of condition regularly shall have the
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land of his first estate. Co. Litt. 202a; Com.
Dig. 533 0 6; per Chief Justice Green, Mec-
Kelway .. Seymour, 5 Dutcher 329. The
precedents in our courts are strictly in con-
formity with this common law doctrine.’>

Thereafter in the opinion a number of decisions
of this State were reviewed.

Inthecaseof v co s uv Voserves ¢y, 67 N. d.
Law, p. 114, the statute authorized the City to
acquire land, water, water rights or other prop-
erty for the purpose of supplying the City with
water and provided for the condemnation of the
same in the event that it could not be purchased.
The City endeavored to condemn a temporary use
of twenty feet of land which was objected to by
the Prosecutor on the ground that the language
of the act did not confer authority to take a
temporary use or interest in the land by con-
demnation. The Court held that the temporary
use might be condemned and said:

“Is it not, in fact, the correct rule that it
should not be permitted to take any interest
beyond that necessary! The act of 1895 au-
thorizes the municipality to condemn ‘land.’

Does that contemplate the taking of the fee,
or an exclusive permanent use only?”

In that case the City was authorized to acquire
land for the purpose of supplying water and it
was held that such authorization did not neces-
sarily contemplate the taking of the fee. In the
present case the act authorizes the condemnation
of land for market purposes and provides for
the determination of the damage to the owner
by reason of such taking. It follows that this
language likewise does not mnecessarily con-
template the taking of a fee simple absolute and
therefore the exact title not being defined by the
statute, the title acquired is only that which is
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necessary for the purpose—namely, a determin-
able fee.

In the Pipe Line Co. case above referred to,
where the condemning company was held to have
acquired a complete title, the statute in confer-
ring power to condemn land provided that upon
the payment the corporation should be deemed
to “ be seized and possessed in fee simple of all
such lands and real estate.”

Likewise in the case of ¢ v .ic Viv . v 71 rau.is
¢co. su»r«, where it was held that there was no
part of the title retained by the landowner after
condemnation, stress was placed upon the lan-
guage of the act which provided that the report
of the commissioners and proof of payment
should at all times be considered as plenary evi-
dence of the right of the company to “ have, hold,
use, occupy, possess and enjoy the said land.”
This language was considered as indicating that
the condemning company was to have all the
rights that an owner of property in fee simple
absolute would have and that accordingly the
statute was to be considered as authorizing the
taking of such title. No such language as this is
to be found in the Market Act of 1886. There is
a further point of difference between the Currie
case and the instant case in that in the former it
appeared as a fact that the owner had received
payment of the full value of the land condemned
whereas in this case as hereinbefore stated it only
appears that the owner received a certain sum of
money and there is no evidence to show whether
that represented the full value of the land or
something less.

The case Of Q uim by Ve Verm ont Central R . R .
¢ ... 23 Vt. 387 involved a suit for the killing of a
horse on the railroad tracks of the defendant.
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The question arose as to the duty of the plain-
tiff and defendant to fence the property upon
which the railroad was located which involved a
determination of the ownership of the land over
which the railroad ran. The railroad company
defendant had acquired its interest in the prop-
erty through condemnation. The Court in its
opinion said,
“In the railroad charters of that state
(N. Y.) it is provided, that the company may
take the fee of the land. The charter of the
defendant’s company, although copied, in the
main, from the New York charters, adopts
different language, as to the defendants title-
only saying, that they shall he ‘seized and
possessed of the land’; that is, seized of
such an estate as is necessary for their uses
—a right of way. This form of expression
seems to have been adopted by design, and
with a view to limit the estate of the com-
pany strictly to their necessities. Indeed, we
do not well see, how the legislature could
assume to vest in the company any greater
estate, than their necessities required.”

In re: ciinion sireer potice Station site
voew vore, 123 N. Y. Supp. 198, it was necessary
to determine the interest in land acquired by
the City of New York by virtue of certain con-
demnation proceedings. The Bridge Commission
was authorized by the Laws of 1899 to include as
a part of the real estate necessary to be ac-
quired for the East River Bridge and for the
approaches thereto such additional lands adjacent
to the anchorages and to the towers of the bridge
as the commission should deem necessary. The
question arose whether the City had acquired a
title in fee simple absolute or only a limited
estate. The Court held that a complete title
was not acquired by the City saying at page 204:

“The corporation counsel contends that
the lands comprised within the fire protecting
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space or roadway were acquired in fee simple
absolute, because the counsel for the claim-
ants entered into the following stipulation
upon the record, viz:

‘Mr. Bryne: The city’s case is closed,
and the case may now go to the commis-
sioners upon briefs, provided only that it
be stipulated of record that the city owns
in fee all of the lands comprised within the
bridge approach and lying northerly of the
northerly line of the premises here taken
in this proceeding, and northerly of the
line marked °‘southerly clearance line of
the Williamsburg Bridge.’

‘Mr. O’Connor: It is so stipulated.’

The term ‘in fee’ as applied in the fore-
going stipulation, must be construed in the
light of the purposes for which the land em-
braced within such fire protecting space was
to be devoted, ..... ‘for the protection of the
said anchorages and towers against the dan-
ger of fire or other casualty,” and therefore
the taking by the city of such land in fee sim-
ple absolute was neither contemplated nor
warranted by the language of the several pro-
visions above quoted. Matter of City of
N. Y. 74 App. Div. 197, 207, 208, 77 N. Y.
Supp. 737, affirmed 174 N. Y. 26, 34, 66 N. E.
584; 1 Lewis on Eminent Domain (3d Ed.)
secs. 127, 128; 2:.. Sec. 450. The same rea-
soning applies with equal force to the further
point made by the corporation counsel that
because the petition in the proceeding to ac-
quire the lands immediately adjoining on
the north of the damage parcel in suit re-
cites that such lands were sought to be ac-
quired in fee simple, and because it was de-
termined in such proceeding that the city did
take such a title thereto, it actually acquired
title in fee simple absolute, notwithstanding
the purpose for which such space or road-
way was to be used. This contention is con-
trary to the principle laid down in Matter
of City of New York, .., .., where although
the law provided that the title to lands con-
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demned for the widening of streets designed
to make a certain bridge with its structural
approaches more accessible should vest in the
city in fee simple, it was nevertheless held
to mean a qualified fee and that the city
could not dispose of the land for other pur-
poses.”

It is interesting to note that under this New
York case even though the statute specifically
states that the City shall acquire a title in fee
simple, nevertheless they only take a qualified
or determinable fee in the event that that amount
of title is all that is required for the purpose.
This is in recognition of the constitutional right
of an individual to be secure in his property and
that only such part of his title shall be taken
from him as is necessary for the public use. It
should also be noted that the statute in that case
which authorized the bridge commission to pur-
chase, receive, hold and use such real estate
provided that “ the title to all such real estate or
interest therein shall be taken to and in the cor-
porate names of the Cities of New York and
Brooklyn as joint tenants.”

The provision of the Market Act of 1886 that
title to the land shall be taken in the name of
the City has no particular significance since it
may well mean the title to a fee simple determin-
able. If the City agreed with an owner to pur-
chase a right to use the land so long as it should
be used as a public market, a deed would be pre-
pared and delivered conveying such an estate
which would be a fee simple determinable and
the deed would run to the City of Newark as
grantee.

In Stingerland Ve N cw ark, 54 N J. LaW 62, a
condemnation proceedings by the City was under
review. The condemnation was under chapter
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CIV of the Laws of 1891 which was an act to
empower cities to acquire land for a public use
by condemnation. Its provisions were similar in
many respects to the Market Act of 1886 and par-
ticularly it provided that after the commissioners
had made their award upon payment or tender of
payment of the amount so awarded “the said
City is hereby empowered to enter upon and take
possession of the said land; and all title thereto
for the purposes for which the same is taken,
shall upon such payment or tender pass from the
said owners and parties interested in the said
City.”” In the opinion of the Court it was said
at page 66 :

““The object of the condemnation is, and its
effect will be, to vest the land in the city to be
used for its water supply. For this purpose,
and for this only, does the statute transfer

the title to the city, and authorize it to enter
upon and take possession of the land.’’

Again at page 67:

“ But the same uncertainty attends almost
every condemnation; after the taking some-
thing may occur to prevent the actual user.
The common effect of such an occurrence is
that the land reverts to the prior owner. Such
would be the consequence here. The water
company acquires no title whatever and the
city acquires title for the specified use only,
on failure of which the rights of the former
owner would come into play.”

And again at page 69:

“ The last objection is that the city cannot
take the fee, but only an easement, and
should be required to describe the easement
in the proceedings.

It is not incumbent upon the city to give
any particular technical name to the right
which it asks to condemn, and it has not done
so. It has, in its petition, clearly set forth
the purpose for which it designs to take the
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land of the prosecutor, and the statute de-
clares that for such purpose the title to the
land shall pass from the owners and parties
interested to the city. By these means the
rights condemned are sufficiently ascertained.
Any attempt by the city further to define
them would be as likely to obscure as to
elucidate the matter, and could have no use-
ful end.”’

The statute in that case authorized the munici-
pality to acquire lands for a public use and pro-
vided that upon payment of the amount of the
award all title thereto would pass to the City.
Under the Market Act of 1886 cities are au-
thorized to acquire land for market purposes and
upon payment of the amount of the award the
title to and right of possession of the land passed
to the City. There is no substantial difference
in the two statutes and the Slingerland case
recognizes that the City does not acquire a fee
simple absolute but that upon the termination of
the use the title reverts.

To the same effect 1S »r o icrvow V. k carn,. 84
N. J. Law 456 where a condemnation by a munici-
pality was under review and the prosecutor
raised the objection that the municipality’s real
purpose was not that stated in the statute—
namely the supply of water for the town. Mr.
Justice Swayze speaking for the Court said:

“1If that is not the real object or if the
water is diverted to some other one not au-
thorized, the right acquired will be at an end
just as land reverts to the prior owner when

the use for which it is condemned is aban-
doned.”

The statute involved in that case was Chapter
Bll of the Laws of 1911 which was an act to em-
power towns to acquire land and other prop-
erty for water supply by condemnation. It em-
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powered any town to acquire land, water, water
rights or other property for such purpose.

POINT 5.

If the City acquired only a fee simple deter-
minable the land reverted to the former owner or
his heirs or devisees upon abandonment of the
use of the property for market purposes and the
City has no right to use the land for a different
purpose without making compensation therefor.

It has been recognized and stated in most of
the cases already cited in this brief that where
the title acquired is for a specific use the munici-
pality or other condemnor cannot substantially
change the use and that an abandonment of the
use for which the property was condemned
terminates the interest of the condemnor.

The use of this property for market purposes
was given up by the City in February, 1925
(Record, p- 14), when a new market was estab-
lished on different property. The City then
adopted an ordinance providing for the open-
ing of the premises in question as a public street
or highway to be known as Mulberry Court
(Record, p. 15). Following the passage of such
ordinance the Commissioners of Assessment for
local improvements in the City of Newark made
an award to plaintiffs of nothing for their dam-
ages but such award has not yet been confirmed
by the Essex County Circuit Court and the City
has not yet, therefore, acquired a right to pos-
session thereunder (see p. 10 Agreed State of
Facts, Record, p. 15).

In the case of s veve V. Lwveraci,sunra, Chief
Justice Beasley expressed the opinion that the
use of property for market purposes was incon-
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sistent with the use of property as a highway.
It would certainly follow that the converse is also,
true and that the use of property as a public
highway would be inconsistent with its use as a
public market. It cannot be said then the change
of use from that for a public market to a public
highway is not substantially different and that
the City would be entitled to do so without mak-
ing additional compensation to the owner.

This principle is likewise recognized in the
case Of s vrocr Vieawsi 0 rance, 77 Atl. 1051. The
property was acquired by East Orange by con-
demnation to be used as a local playground, A
supplement to the act under which the City ac-
quired the premises allowed its use for outdoor
exhibitions, concerts and contests. The Court
held that such additional use was inconsistent
with the original use. In the instant case we
think that the change from a public market to a
highway is a complete change of use and that
such a change works a reverter is recognized in
the Strock case where Mr. Justice Parker says
p. 1053:

“We think it is true that, if land is dedi-
cated to public use for certain purposes, it
is not within the power of the municipality
or of the Legislature to authorize the munici-
pality to divert such land to other purposes
without first exercising the right of eminent

domain and paying to the owner of the fee a
proper compensation therefor.”

CONCLUSIONS.

We therefore submit that the judgment under
review here should be reversed for the following
reasons:

First—The Market Act of 1886 did not define
the quantum of title to be acquired by condemn a-
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tion and therefore the City acquired only that
which was necessary which was a fee simple de-
terminable.

Second—Insofar as the Market Act of 1886
may have attempted to authorize the City to ac-
quire by condemnation a fee simple absolute it
was in violation of the constitutional right of
every person to be secure in his property and
therefore must be construed as giving the City
only a fee simple determinable.

Respectfully submitted,

RIKER & RIKER,
Attorneys of Appellants.

Irving Riker,
Of Counsel.









NOTICE OF APPEAL AND GROUNDS
Filed December 16,1930

ESSEX COUNTY CIRCUIT COURT

John L. Carro 1 and Herman \
Bornemann . Jr o Executors 1
and Trustees of the Last Will 1
and Testament of Christian R. I . ,.
Wolters,l Sr. and Mary Eliza-nI[ .
beth Carroll, Irene QuackenbosI ' '
and Celia A. Wolters, Heirs at /\ ;:T

law of Christian R. Wolters z][ A
7 Appeal and
Sr., deceased,

aw .

VS.

City of Newark, J

To Frederick H. Groel, Esq., Attorney for De-
fendant, or To Whom it May Concern :
Sir :

Please take notice that the plaintiffs in the above
entitled cause appeal to the Court of Errors and
Appeals in the last resort in all causes in New Jer-
sey from the whole of the judgment entered in this
cause, on the following ground, to wit:

1. Because the Essex County Circuit Court
erred in giving judgment to the defendant instead
of the plaintiffs, in that

(a) The Essex County Circuit Court determined
that the defendant in its condemnation proceedings
took a fee simple absolute to the property involved
in this suit.

Respectfully yours,
LINTOTT, KAHRS & YOUNG,

A ttorneys of Plaintiffs.



JUDGMENT RECORD
ESSEX COUNTY CIRCUIT COURT

John L. Carronl and Herman
Bornemann, dJr. Executors
and Trustees of the Last Will
and Testament of Christian R.
Wolters, Sr. and Mary Eliza- N erio

beth Carroll, Irene Quackenbos et Do
and Celia A. Wolters, Heirs at

law of Christian R. Wolters, S adem en
Sr., deceased, Roecord.

City of Newark,

City of Newark, the defendant in this cause, was
summoned to answer unto John L. Carroll and Her-
man Bornemann, Jr., Executors and Trustees of
the Last Will and Testament of Christian R. Wol-
ters, Sr. and Mary Elizabeth Caroll, Irene Quacken-
bos and Celia A. Wolters, Heirs at Law of Christian
R. Wolters, Sr., deceased, the plaintiffs therein, in
an action at law upon the following complaint:

Summons issued June 7, 1928.
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COMPLAINT
Filed June 7, 1928

Plaintiffs, John L. Carroll and Herman Borne-
mann, Jr., Executors and Trustees of the Last Will
and Testament of Christian B. Wolters, Sr., of the

City of Newark, Essex County, New dJersey, and

Mary Elizabeth Carroll of said City of Newark,
Essex County, New Jersey, Irene Quackenbos and
Celia A. Wolters of the City and State of New York,
heirs at law of Christian R. Wolters, Sr., deceased,
demand of City of Newark, the defendant herein,
the possession of a tract of land, with the appur-
tenances, situated in the City of Newark, Essex
County, New Jersey, and described as follows:

BEGINNING on the North side of Commerce
Street at the Westerly corner of a lot conveyed
by Joseph O. Homblower and wife to Fred-
erick H. Smith by deed dated on or about Octo-
ber 31, 1832, which corner or place of begin-
ning is 89 feet distant from the Westerly cor-
ner of the dwelling house now or late of Uzal
Tuttle, and from thence (1) along the North
side of Commerce St. towards Broad Street
30 feet; thence (2) towards the Morris Canal
on a line parallel with the West side of a line
of the lot so as aforesaid conveyed to Fred-
erick H. Smith 62 feet to a brick wall erected
by the City of Newark on the South side of
their Market ground; thence (3) along the said
brick wall 30 feet to the Westerly line of said
lot so as aforesaid conveyed to said Frederick
H. Smith and thence (4) along the said West-
erly line of said lot to Commerce Street and
place of BEGINNING.

NOw Jersey State Library



and also the sum of ONE HUNDRED THOUSAND
($100,000) DOLLARS for mesne profits and dam-
ages, and the plaintiffs further say that their right
to the possession of the same aecrued on the 13th
day of April, 1926, and that the defendant wrong-
fully deprives them of the possession thereof to
their damage, ONE HUNDRED FIFTY THOU-
SAND ($150,0000 DOLLARS
LINTOTT, KAHRS & YOUNG,

A ttorneys of Plaintiffs.



AFFIDAVIT OF SERVICE
Filed’July 18, 1928

State of New dJersey, I
County of Essex. i

DANIEL DEMAREST, Jr., of full age, being
duly sworn according to law on his oath deposes
and says that he served the Summons and Com-
plaint of John L. Carroll and Herman Bomemann,
Jr., Executors and Trustees of the Last Will and
Testament of Christian R. Wolters, Sr., and Mary
Elizabeth Carroll, Irene Quackenbos and Celia A.
Wolters, Heirs at Law of Christian R. Wolters, Sr.,
deceased, .. the City of Newark June 8, 1928, per-
sonally upon William J. Egan, Clerk of the City
of Newark, within named defendant, at his prin-
cipal place of business, City Hall, Newark, N. J.

Deponent further says that he was appointed spe-
cial deputy on June 8, 1928, by Conrad Deuchler,
Sheriff of Essex County, to serve the above named
Summons and Complaint.

D. DEMAREST, Jr.

Sworn to and subscribed before
me this 17th day of July, 1928.

Stanley W. Keough,
N otary P ublic of N . J.

My Comm. Expires June 1, 1932.



ANSWER
Filed July 12,1928

Defendant says that:

1. It denies the truth of the matters contained
in the complaint.
JEROME T. CONGLETON,

DEMAND FOR BILL OF PARTICULARS
Filed March 13, 1930

Please take notice that the defendant demands
a bill of particulars of the plaintiff’s claim or title
to the premises mentioned and set out in the said
plaintiff’s complaint.

JEROME T. CONGLETON,

Attorney of D efendant

Dated: June 11, 1928.
To Lintott, Kahrs & Young,

A ttorneys of Plaintiffs.



BILL OF PARTICULARS
Filed March 15,1930

The following is a bill of particulars of the claim
or title of the plaintiffs to the premises mentioned
in the plaintiffs’ declaration and the same being a
reference to such documentary evidence in title
as the said plaintiffs intend to give in evidence on
the trial of the above stated cause, viz:

1. Deed dated June 25,1870, made and executed
by Thomas O. Connor and wife to Christian R.
Wolters, Sr., for a valuable consideration and re-
corded in the office of the Register of Essex County,
New Jersey, June 30, 1870, in Book X 14 of Deeds
for said County, page 473, etc.

2. Proceedings in Essex Circuit Court entitled
“In the matter of the condemnation of lands of
Christian Wolters for Market Purposes in the City
of Newark” instituted by the Mayor and Common
Council of the City of Newark, by virtue of an act
of the Legislature of the State of New Jersey, en-
titled, “An act to authorize the purchase and con-
demnation of land and the erection of buildings for
market purposes in cities of this State, and other
places in which market facilities are or may be re-
quired for public use, and to provide therefore,”
passed April 22d, 1886, requiring for market pur-
poses the property described in the Bill of Com-
plaint, resulting in a judgment recorded in the
Office of the Clerk of said Essex County in Book
32 of the minutes of the Essex Circuit Court, page
299, whereby and whereunder said Mayor and
Common Council of the City of Newark took pos-
session of the tract of land mentioned in plaintiffs’
declaration and used the same for market purposes.

3. That the corporate title of said municipality
was changed from the “Mayor and Common Coun-



cil of the City of Newark” to “City of Newark” by
proper corporate resolution during the year 1917
under and by virtue of an act of the Legislature
of New Jersey entitled “An Act concerning munici-
palities,” P. L. 1917, page 319.

1. Said Christian R. Wolters, Sr., died Decem-
ber 15, 1917, a resident of said City of Newark,
leaving a last will and testament which was duly
probated in the office of the Surrogate of said Es-
sex County in Book U 5 of Wills, page 91, a true
copy of same being hereto annexed and made part
hereof; said Christian R. Wolters, dJr., died Jan-
uary 8, 1921, and Norton A. Wolters died March
16, 1928, and said John L. Carroll and Herman
Bornemann, Jr., have duly qualified as executors
and trustees under said will and are now acting as
such.

5. That bn or about April 13, 1926, said City
of Newark abandoned the property described in the
complaint herein for the use for which it was con-
demned, and the effect of such occurrence was the
reversion of said land to plaintiffs herein.

Dated: June 28th, 1928.

LINTOTT, KAHRS & YOUNG,

A ttorneys of P laintiffs.
To
Jer ome T. Congleton, Esq .,

Attorney of C ity of N ew ark.



EXCERPTS FROM THE LAST WILL AND
TESTAMENT OF CHRISTIAN R,
WOLTERS

Secondly. I do hereby nominate, constitute and
appoint my son, Christian R. Wolters, Junior, and
my son-in-law, John L. Carroll, both of the City of
Newark, Executors of and trustees under this my
last will and testament. In case either of the said
executors should fail to qualify as such, within two
months after my decease, or in the even of the death,
disability or discharge of either of them, I nom-
inate and appoint my son, Norton A. Wolters, ex-
ecutor and trustee in the place and stead of the one
not qualifying or acting. And in case of the death,
failure to qualify, or discharge of two of the three
above mentioned, I nominate and appoint my son-
in-law, Herman Borneman, Junior, such executor
and trustee; the said Norton A. Wolters and Her-
man Bornemann, Junior, if they or either of them
succeed to the offices of Executor and trustee to as-
sume all the duties and be vested with all the pow-
ers and authority herein given my two executors
first named: It is my desire that there shall be two
executors and trustees of my estate until the same
be distributed, if any two of the four herein men-
tioned shall so long survive me. I further direct
that none of my said executors or trustees shall be
obliged to give any bond or security for the per-
formance of his duties.

Thirdly. I do hereby authorize and empower my
executors and trustees and the survivor of them,
in their discretion to lease or to grant, bargain, sell
and convey any and all of my real estate to any
person, persons or corporation, in fee or otherwise,
at public or private sale and upon such terms as to
them may seem best; and to make, execute and de-
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liver to the lessees or purchasers of the same good
and sufficient leases or deeds therefor, subject, how-
ever, to the life estates in the premises No. 18 Cen-
tral Avenue, in the said City of Newark, New Jer-
sey, hereinafter devised by me; and also to sell and
exchange any of my personal property not herein
specifically bequeathed, but no act of my said execu-
tors and trustees shall be binding on my estate while
two are acting as such executors and trustees, un-
less both of them join in such act.

Seventhly. 1 give, devise and bequeath all the
rest, residue and remainder of my estate and prop-
erty, real and personal to my said executors and
trustees and the survivor of them to have and to
hold the same, in trust nevertheless, for the uses
and purposes following, viz:

1. Semi-annually on the fifteenth day of April
and October of each and every year, to distribute
the net income of my estate in five equal shares or
portions among my five children, namely: Mary
Elizabeth Carroll, Irene Quackenbos, Celia A. Wol-
ters, Christian R. Wolters, Junior, and Norton A.
Wolters, provided that if any of said five children,
above mentioned, should die before me, leaving no
lawful issue, then it is my will that the said income
during the continuance of the said trust shall be
divided equally among my surviving children. If
any of my said five children should die before me,
leaving lawful issue however, the child or children
of such deceased one or ones, excepting in the case
of my son Norton A. Wolters, shall receive the par-
ent’s share of such income per stirpes and not per
capita. If the said Norton A. Wolters shall pre-
decease me, his share shall go to my surviving chil-
dren and their issue as aforesaid. In case of the
death of any of my said five children now living,
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after my decease, before the expiration of the period
hereinafter prescribed for distribution of principal
(that is ten years after the next income payment day
following my decease) the income aforesaid is to be
equally divided among my surviving children, if the
deceased one or ones leave no lawful issue; or in
case of lawful issue surviving any of the said de-
ceased children, except said Norton A. Wolters, the
share of income of such deceased ones shall go to
his, her or their lawful issue per stirpes, as afore-
said. But if the said Norton A. Walters shall die
before such time for distribution, leaving issue, his
share of said income shall go to my said four other
children and issue of any of them deceased as afore-
said.

II. At the expiration of ten years following the
next income payment day after my death, if the said
Christian R. Wolters, Junior, or Celia A. Walters
be then living, I order and direct my said Trustees
to set apart from my estate a fund or portion there-
of, the income whereof will be sufficient in their
judgment to pay the expenses and charges about my
mousoleum and about the premises No. 18 Central
Avenue, above directed to be paid, and out of the
income of such fund to continue to' pay all expenses
and charges aforesaid as above directed; and upon
the death of the survivor of my two children last
mentioned, and the said time for distribution hav-
ing arrived, to distribute the said fund as herein di-
rected as to the remainder of my estate.

III. At the expiration of ten years following the
next income payment day after my death I order and
direct that the rest, residue and remainder of my
estate shall be distributed equally among my said
five children, namely: Mary Elizabeth Carroll,
Irene Quackenbos, Celia A. Wolters, Christian R.
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Wolters, Junior, and Norton A. Wolters, or the sur-
vivors of them and the lawful issue of any then de-
ceased, such issue to take the parent’s share per
stirpes and not per capita: Provided, however, that
if my son, Norton A. Wolters, be then deceased, the
share which would be his, if living, shall go to my
surviving children and the issue of the deceased
ones, other than Norton’s issue, in the manner and
proportions herein directed as to the income.

Lastly. I do hereby authorize and empower my
said executors and trustees, in their discretion, to
continue to hold such personal securities as I may
own at my death, inasmuch as they have been care-
fully selected by me and in my judgment are perfect-
ly safe.
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STATEMENT OF RIGHT IN CONTROVERSY
AND AGREED STATEMENT OF FACTS

Filed March 6, 1930

It Is Agreed Between the Parties Hereto, by their
respective attorneys, that the following shall consti-
tute a statement of the right in controversy and
agreed statement of facts, and that the said cause
of action be submitted to the Honorable William A.
Smith, Judge of the Essex County Circuit Court,
who shall hear and determine the case, and that
judgment of the Court shall be entered upon his
findings.

STATEMENT OF RIGHT IN CONTROVERSY

The plaintiffs, as executors and trustees under
the last will and testament of Christian R. Wolters,
Sr., deceased, and the heirs at law of Christian R.
Wolters, Sr. deceased, claim to be the owners in fee
simple of the lands and premises hereinafter des-
cribed, and entitled to the possession thereof. The
defendant, The City of Newark, claims to be the
owner in fee simple of said premises by reason of
the condemnation proceedings hereinafter referred
to, and to be entitled to use said premises for mar-
ket purposes or for any other public purpose.

AGREED STATEMENT OF FACTS

1. Christian R. Wolters, Sr., acquired title from
Thomas O. Connor and Catherine Connor, his wife,
to premises then known as No. 29 Commerce Street,
Newark, Essex County, New dJersey, by Warranty
Deed, Dated June 25, 1870, and recorded in the
office of the Register of KEssex County in Book
X 14 of Deeds, page 473, and which premises are
marked “D” on map which is attached hereto and
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made a part hereof, and more particularly de-
scribed as follows:

2.

Beginning on the north side of Commerce
Street at the westerly corner of a lot conveyed
by Joseph C. Hornblower and wife to Fred-
erick H. Smith by deed dated on or about Oc-
tober 31, 1832, which corner or place of begin-
ning is 89 feet distant from the westerly corner
of the dwelling house now or late of Uzal Tut-
tle, and from thence (1) along the north side
of Commerce Street towards Broad Street
thirty feet; thence (2) towards the Morris
Canal on a line parallel with the west side a
line of the lot so as aforesaid conveyed to Fred-
erick H. Smith 62 feet to a brick wall erected
by the City of Newark on the south side of
their market ground; thence (3) along the said
brick wall 30 feet to the westerly line of said
lot so as aforesaid conveyed to said Frederick
H. Smith and thence (4) along the said west-
erly line of said lot to Commerce Street and
place of Beginning.

In the year 1886, the Legislature of the State

of New Jersey passed an act known as:

3.

“An Act to authorize the purchase and con-
demnation of land and the erection of build-
ings for market purposes in the cities of this
State and other places in which market facili-
ties are or may be required for public use, and.
to provide therefor,” passed April 26, 1886,
General Public Laws, 1886, page 268.

Pursuant to the provisions of said act, the

Common Council of the City of Newark on Sep-
tember 2, 1887, appointed Commissioners to pur-
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chase or condemn said lands, and entered into ne-
gotions with Christian R. Wolters, Sr., the owner
of said premises, for the purchase thereof, but failed
to agree with him as to the price to be paid to him
for said lands. On April 14, 1888, a petition for
the appointment of condemnation commissioners
was filed in the Circuit Court of the County of Es-
sex, and on May 5, 1888, notice was given to the
said Christian R. Wolters that on May 16, 1888,
the City would apply for an, order appointing con-
demnation commissioners in accordance with said
petition. Thereafter the said Christian R. Wolters,
Sr., appeared at -the hearing of said condemnation
commissioners and presented evidence as to the
value thereof, and on October 5, 1888, the commis-
sioners appointed by the Essex Circuit, Court filed
their report, by which report there was awarded to
the said Christian R. Wolters the sum of Twenty
Thousand ($20,000.00) Dollars for the premises
herein described.

4. Thereafter the said Christian R. Wolters ap-
pealed to the Essex County Circuit Court from the
aforesaid award of the Commissioners, and after
the hearing thereon before the said Circuit Court,
the said Circuit Court made an award to said
Christian R. Wolters of the sum of Twenty-five
Thousand Four Hundred Sixty-six Dollars ($25,-
466.00), which was greater than the award of the
commissioners by the sum of Five thousand four
hundred sixty-six dollars ($5,466.00). On dJune
7, 1889, the City of Newark paid to the said Chris-
tian R. Wolters and the said Christian R. Wolters
ireceived, the entire amount awarded to him by the
Circuit Court of the County of Essex.

5. The corporate title of said municipality, by
proper legislation, was changed from “The Mayor
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and Common Council of the City of Newark” to
“The City of Newark.”

6. The City of Newark received no deed for said
premises from Christian R. Wolters, or his heirs,
but acquired its title to the same by the aforesaid
condemnation proceedings (plaintiffs do not here-
by admit that the City of Newark acquired title
in fee simple, or any other title) and entered into
and upon the above described premises and used
the same, together with the adjoining premises, for
market purposes.

7. In or about the month of February, 1925> or
shortly thereafter, the City of Newark opened a
new market place on premises to the east of Mul-
berry Street, and disconnected from the premises
In question, which new market place is a perman-
ent structure built on lands acquired by the City
of Newark for that purpose, is of the same char-
acter as the market that was conducted upon the
premises in question, and is now and has ever
since about February, 1925, been conducted as such
market.

8. The old market place as conducted prior to
February, 1925, comprised property as shown on
map hereto annexed marked A, B, C, D and F, and
the adjacent public streets Mulberry, Commerce
and South Canal Streets, which were used for mar-
ket purposes in connection therewith on the mar-
ket days. All the buildings and structures compris-
ing the old market buildings on the old market place
were completely demolished and the old market
place has not been used for market purposes since
about February, 1925. Subsequently to the estab-
lishment, of the new market place the City of New-
ark entered into a lease for fifty years with the
Lefcourt Company embracing property marked B
on the map hereto annexed. The property in ques-



tion in this suit is marked D and the properties
marked A and C are involved in similar suits. The
Lefcourt Company is now erecting on the westerly
property marked B a modern steel and brick office
building of about thirty-five stories in height.

9. On or about March 21, 1924 the City of New-
ark adopted an ordinance entitled “An Ordinance
to provide for the opening of Commerce Court from
Commerce Street to South Canal Street,” which or-
dinance provided that Commerce Court, from Com-
merce Street to South Canal Street, shall be opened
as a public street or highway, and that the prem-
ises described in Paragraph 1 are included within
said Commerce Court, a copy of which ordinance is
attached hereto and made part hereof.

10. The Commissioners of Assessments for Lo-
cal Improvements of the City of Newark made no
award to the plaintiffs for damages and benefits
caused by the taking of said lands under the said
ordinance, alleging in their report that “ownership
of the property in question is found to be in the
City of Newark,” and certified and reported the
same to the Circuit Court of the County of Essex.
Judge Mountain, to whom the said report was re-
ferred, has taken no actiofi to confirm the said re-
port or to return the same for revision, pending the
determination of the question of title in this pro-
ceeding.

11. Christian R. Wolters, Sr. died on or about
December 15, 1917, leaving a last will and testa-
ment which was duly admitted to probate by the
Surrogate of Essex County and recorded in Book U
5 of Wills, page 91, of which a true copy is hereto
annexed, and Christian R. Wolters, Jr. and John
L. Carroll were duly appointed executors thereun-
der and qualified as such; said Christian R. Wol-
ters, Jr., one of said executors, died January 8§,
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1921; said Norton A. Wolters, named in said will
of Christian R. Wolters, Sr. to act as executor and
trustee in the place of one of the aforesaid execu-
tors not qualifying or acting, was granted letters
testamentary on January 14, 1921, by the Surro-
gate of Essex County; said Norton A. Wolters died
at Newark in said County of Elssex, March 16,1928;
Herman Bornemann, Jr., one of the parties plaintiff
in this cause of action, named in said will of Chris-
tian R. Wolters, Sr. to succeed as executor and trus-
tee in the place of one of the aforesaid executors
not qualifying or acting, was granted letters testa-
mentary in March, 1928, and duly qualified as such
in the place of said Norton A. Wolters, so deceased.

12. Said Mary Elizabeth Carroll, one of the
daughters of Christian R. Wolters, Sr., and named
as one of the beneficiaries in his last will and testa-
ment, died intestate July 24, 1928, leaving as her
heirs at law and next of kin her husband, said John
Ii. Carroll, and four children, Norman F. Carroll,
Ruth E. Carroll, Janet C. Merrall and Romayne
C. Dempsey, all of said children being over the age
of twenty-one years.

13. In view of the death of said Mary Elizabeth
Carroll it is agreed that said John L. Carroll and
four children, Norman F. Carroll, Ruth E. Carroll,
Janet C. Merrall and Romayne C. Dempsey, be made
additional parties plaintiff in the above cause of ac-
tion, they being her only heirs at law and next of
kin and an order to that effect may be entered.

14. Said Christian R. Wolters, Jr. died January
8,1921, without ever having been married and leav-
ing no children.

15. Said Cecelia Wolters, one of the daughters of
Christian R. Wolters, Sr. and named as one of the
beneficiaries in his last will and testament, died on
November 1,1928, leaving a last will and testament
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which was duly admitted to probate by the Surro-
gate of Essex County and recorded in Book K 8 of
Wills, page 67, of which a true copy is hereto an-
nexed, and John L. Carroll and W. Gordon Hol-
brook were duly appointed executors thereunder
and qualified as such, and the said Norman F. Car-
roll, Ruth E. Carroll, Janet C. Merrall, Romayne C.
Dempsey, and Dorothy Norton Bornemann, Herman
Bornemann, 3rd and Frances Wolters are entitled,
under said will, to the residue of the estate of said
Cecelia Wolters.

16. In view of the death of Cecelia Wolters, it
1s agreed that said Dorothy Norton Bornemann,
Herman Bornemann, 3rd and Frances Wolters be
made additional parties plaintiff in the above cause
of action, they being, with the children of said Mary
Elizabeth Carroll, entitled under said will to the
residue of the Estate of said Cecelia Wolters.

17. The defendant has no knowledge of the facts
stated in Paragraphs 1,11,12,13,14,15 and 16 and
therefore neither admits nor denies the same, ex-
cept that it admits such facts for the purpose of
the determination of the issues in this suit.

LINTOTT, KAHR.S & YOUNG,

A ttorneys for Plaintiff

FRANK A. BOETTNER,

A ttorney for D efendant.
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EXCERPTS FROM THE LAST WILL AND
TESTAMENT OF CECELIA WOLTERS

Sixth. All the rest, residue and remainder of my
property I hereby direct my executors, hereinafter
named, to divide into such a number of equal parts,
or shares, as shall be equal to the number of my
nieces and nephews who shall survive me, and of
my nieces and nephews who shall have predeceased
me leaving any lineal descendant or lineal descend-
ants who shall survive me, and one of such equal
parts, or shares, I give, devise and bequeath to each
niece and nephew of mine who shall survive me; and
one of such equal parts or shares, I give, devise and
bequeath to the lineal descendant, or lineal descend-
ants, of each one of my nieces or nephews who shall
have predeceased me, leaving such lineal descend-
ant, or lineal descendants, me surviving, share and
share alike, per stirpes and not per capita.

Eighth, (a) I appoint my brother-in-law, John
L. Carroll, and my friend and secretary, W. Gordon
Holbrook, executor and trustees of my will, and if
the said John L. Carroll shall die, resign or become
incapacitated, either before or after my decease, I
appoint my nephew, Norman Carroll, executor and
trustee in his place; furthermore, if said Norman
Carroll should outlive his father but then should
die, resign or become incapacitated, either before or
after my decease, I appoint the National Newark
and Essex Banking Company of Newark, N. J.
in his place, to act jointly with said W. Gordon Hol-
brook ; if said W. Gordon Holbrook shall die, resign
or become incapacitated, either before or after my
decease, I appoint the said National Newark and
Essex Banking Company of Newark, N. J., execu-
tor and trustee in his place, to act jointly with
either said John L. Carroll or Norman Carroll.
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(d) The power to sell any stocks, bonds, securi-
ties or property of any nature which they, in their
discretion, shall think wise, necessary or expedient.

(f) 1 hereby give to the executors of this, my
will, full power and authority, in their discretion,
to sell at public, or private sale, at such times, and
in such manner, and upon such terms and condi-
tions, as they shall deem expedient, any and all of
my real and personal estate, or to lease, or to rent
for such periods, and upon such terms and condi-
tions as they shall deem expedient, any and all of
my real estate, wheresoever the same may be situ-
ated, and to execute and deliver any and all deeds,
leases, or other instruments necessary, or proper,
for the accomplishment of such purposes.
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CITY OF NEWARK
Certified Copy of an Ordinance adopted by the

BOARD OF COMMISSIONERS

William J. Egan
City Clerk
Newark, N. J.
8728-D
An Ordinance to provide for the opening of Com-
merce Court from Commerce Street to South
Canal Street.

The Board of Commissioners of the City of New-
ark, do ordain:

Section 1. That Commerce Court from Commerce
Street to South Canal Street shall be opened as a
public street or highway, as follows:

Beginning at a point in the northerly line of
Commerce Street distant westerly 413 feet more or
less from the northwesterly corner of Mulberry
Street and Commerce Street and which beginning
point is in the easterly line of land conveyed to
Christian R. Wolters by deed recorded in Book X-14
of Deeds, page 473, in the office of the Register of
Deeds of Essex County; thence running northeast-
erly along said easterly line and the easterly line
of land conveyed to Peter Lindsley by deed recorded
in Book M-3 of Deeds pages 314-315 in the office
of the Register of Deeds of Essex County, 115 feet
more or less to the southerly line of South Canal
Street; thence westerly along the southerly line of
South Canal Street 30 feet to the westerly line of
Lindsley aforesaid; thence southwesterly along said
westerly line of Lindsley and the westerly line of
above mentioned Wolters 115 feet more or less to
the northerly line of Commerce Street, thence east-
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erly along the northerly line of Commerce Street 30
feet to the place of beginning.

All as shown on a map prepared under the direc-
tion of this Board, which map is hereto attached and
made a part hereof and a copy of which map also is
on file in the office of the Chief Engineer, Division
of Surveys, Department of Streets and Public Im-
provements, known and designated as No. 1231-0
dated January 3rd, 1924.

Under and by virtue of the provisions of an act
entitled, “An Act Concerning Municipalities,” ap-
proved March 27,1917 (P. L. 1917-319) and the sup-
plements thereto and amendments thereof.

Section 2. That said improvement shall be un-
dertaken as a local improvement and the cost there-
of shall be assessed against the property peculiarly
benefitted by said improvement in proportion to the
benefits received, and in nolcase shall any assess-
ment for said improvement exceed in amount such
peculiar benefit, under and by virtue of the pro-
visions of the act above referred to.

Section 3. That the sum of $500.00 is hereby ap-
propriated to pay the cost of said improvement, and
for the purpose of meeting said appropriation and
temporarily financing said improvement, temporary
bonds or notes shall be issued from time to time in
an amount not to exceed $500.00 under and by vir-
tue of the provisions of an act entitled, “An Act to
Authorize and regulate the issuance of bonds and
other obligations and the incurring of indebted-
ness by county, city, borough, village, town, town-
ship or any municipality governed by an improve-
ment commission” approved March 22, 1916 (P. L.
1916-525) and the supplements thereto and amend-
ments thereof, which bonds or notes shall bear in-
terest at a rate not to exceed six per centum per
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annum. All other matters in respect to such tem-
porary bonds or notes shall be determined by the
Director of Revenue and Finance, who is hereby
authorized to execute and issue said bonds or notes.
Section 4. That this ordinance shall take effect
immediately and all ordinances or parts of ordi-
nanes inconsistent with the provisions of this ordi-
nance, be and the same hereby are repealed.

JOHN HOWE,
W. J. BRENNAN,
F. 0. BREIDENBACH,

The Board of Com m issioners

of the C ity of N ew ark., N . J

I hereby certify that the foregoing is a true copy
of an ordinance adopted by the Board of Commis-
sioners of the City of Newark at a meeting held
March 25, 1924.

In Testimony Whereof, I have here-
unto set my hand, and affixed the seal

(seal) of the City Newark, this eighth day of

November, A. D. 1928.

(Signed) W. J. EGAN,

C ity C lerk of N ew ark, N . J
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DECISION

Action in ejectment. Heard by the Court with-

out a jury on an agreed statement of facts.
SMITH, ..

These are actions of ejectment brought to re-
cover possession of land from the City of Newark
which was formerly used as part of the City Mar-
ket.

The city’s title was acquired by condemnation
under an act authorizing the purchase and con-
demnation of land and the erection of buildings
for markets, passed April 26, 1886, P. L. 1886, p.
268.

1 Comp. Stat. 866. The plaintiffs are the succes-
sors in title to those from whom the land was taken
by condemnation. No deeds were delivered upon
the payment of the award. The city demolished the
market and has laid out a public street over the
property taken by condemnation, and it is the con-
tention of the plaintiffs that only an easement was
taken under the condemnation proceedings, and
therefore under the principal of abandonment of
use of an easement, the title to>the property con-
demned reverts to the successors in title of those
from whom the property was taken by condemna-
tion. It is the contention of the defendant that the
title acquired by the condemnation pursuant to the
statute was a fee simple title and that there can
be no reversion upon the change of use of the prop-
erty.

The determination of the question is purely one
of construction of the statute under which the con-
demnation was had. That the legislature may au-
thorize the taking of a fee when condemning for
public use, cannot be disputed. Therefore, as I have
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said, the question is one of construction of th*
statute.

While it may be true that the construction of
statutes authorizing the taking of private property
for public use should be strictly construed as
against the 'taking power, this is merely a rule of
construction where a doubt is presented as to how
the statute should be construed. The particular
statute in question contemplates the paying of the
full value of the land, and the use for which it is
taken is a use which preempts the entire use of
the property as against the party from whom it is
taken. The words of the statute contemplate, it
seems to me, the taking of a fee.

The taking of private property for street use or
for rights of way of various kinds, implies that in
so far as the owner does not interfere with such
rights taken, he may use the property. But cer-
tainly there could be no implication that where
property was taken to erect a building on it for a
market, there could be withheld any user by the
person from whom the property was taken.

The reference in the statute that the property
may be taken for the specific use designated, is a
limitation upon the power of the municipality to
condemn. In other words, if the city attempted to
condemn under the statute in question for the pur-
pose of using the property for some other municipal
use, it would be a good ground to defeat the pro-
posed condemnation. But the city once having con-
demned a fee for one public use, it cannot be claimed
that it should not be used for another public use.

The city having taken a fee to the property con-
demned, the plaintiffs have no interest therein, and
there must therefore be a judgment in favor of the
defendant.



My construction of the statute does away with
the necessity for deciding the question of the aban-
donment of the use for the purposes for which the
property was condemned. The City having taken
proceedings to lay out a public street over this
particular property, the plaintiffs would not be
entitled to possession of the land as against the
municipal proceedings to take the property for
street purposes. If it is desirable that I find as
a fact the question of whether or not the use for
which the property was condemned was abandoned,
I will find as a fact from the agreed statement of
facts that the use of the property for market pur-
poses has been abandoned; the fact that the City
has already passed an ordinance laying out a street
over the property in question would be an abandon-
ment.

WILLIAM A. SMITH,

S Judge.

October 9, 1930.
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In Ejectment
JUDGMENT

The summons in this cause having been returned
duly served with a complaint attached and with the
statutory notice to file an answer therein within the
time required by law; and defendant having filed an
answer within the time limited by law for that pur-
pose; and the finding being a matter of law, title to
the fee being in the defendant, and the facts as
stated in the agreed state of facts upon which the
cause was submitted; and judgment having been
rendered in favor of the defendant;

It is, on this 19th day of November, 1930, on mo-
tion of Frederick H. Groel, Attorney of Defendant,

Ordered, that judgment final be entered in favor
of the defendant and against the plaintiff for pos-
session of the lands described in said complaint;
and,

It Is Further Ordered, that defendant recover of
plaintiff the costs of this suit to be taxed.

WILLIAM A. SMITH,

Judge.
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STIPULATION

It is hereby stipulated and agreed by and between
the parties to the above entitled cause that:

1. Paragraphs 1, 4, 5, 6, 8 and 9 of the last will
and testament of Christian R. Wolters, contained in
the Bill of Particulars, be omitted from the Judg-
ment Record in the above entitled cause.

2. Paragraphs 1, 2, 3, 4, 5, 7, 8(b), (c), (e), (g),
and 9 of the last will and testament of Cecelia Wol-
ters, contained in the “Statement of Right in Con-
troversy and Agreed Statement of Facts” be omitted
from the Judgment Record in the above entitled
cause.

3. The last will and testament of Christian R.
Wolters, contained in the “Statement of Right in
Controversy and Agreed Statement of Facts” be
omitted from the Judgment Record in the above en-
titled cause.

FREDERICK H. GROEL,

A ttorney for D efendoant.

LINTOTT, KAHRS &YOUNG,

A ttorneys for P laintiff
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Action at Law.

In Ejectment.
Judgment Entered
November 5, 1930.
Costs $86.60.

Frederick H. Groel, Attorney for Defendant.

This action was tried before Judge William A.
Smith without a jury at the Essex Circuit Court on
November 5, 1930.

The Court after consideration of the agreed state
of facts finds as follows: “The City having taken
a fee to the property condemned, the plaintiffs have
no interest therein and judgment is rendered in
favor of the defendant City of Newark and against
the plaintiffs John L. Carroll, Herman Bornemann,
Jr., executors and trustees of the last will and testa-
ment of Christian R. Wolters, Sr., Mary Elizabeth
Carroll, Irene Quackenbos, Celia A. Wolters, heirs
at law of Christian R. Wolters, Sr., Deceased, for
the sum of Eighty-six Dollars and Sixty Cents, costs
of suit.

Judgment signed and entered November 5, 1930.

WILLIAM S. GUMMERE,

c. J.

Book 112, page 15, C C Judgments.
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State of New dJer sey,
County of Essex.

I, John H. Scott, Clerk of the Circuit Court, in
and for the County of Essex in the State of New
Jersey.

Do Hereby Certify, that the foregoing is a true
and correct copy of all the pleadings in the case of
John L. Carroll and Herman Borneinann, Jr., Ex-
ecutors and Trustees of the last will and testament
of Christian R. Wolters, Sr. and Mary Elizabeth
Carroll, Irene Quackenbos and Celia A. Wolters,
heirs at law of Christian R. Wolters, Sr., Deceased,
Plaintiffs y .. City of Newark, Defendant, together
with a copy of the Judgment record entered in Book
112, page 15, of Circuit Court Judgments on No-
vember 5, 1930, and the same is taken from and
compared with original copies of all records and
as the same now remains on the files of said Court.

In Testimony Whereof, I have hereunto set my
hand and affixed the official seal of said Court and
County of Newark, N. J., this 12th day of Janu-
ary, A. D., 1931.

JOHN H. SCOTT,
(Seal) Clerk
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John L. Carro ' and Herman
Bornemann, Jr., Executors
and Trustees of the Last Will
and Testament of Christian
R. Wolters, Sr., and Mary

A ction at L aw

Elizabeth Carro 11, Irene R t
Quackenbos and Celia A.

Wolters , Heirs at law of Appeal
Christian R. Wol ters, Sr., from E ssex
Deceased, N RT

Plaintiffs-Appellants, Court

City of Newark

BRIEF FOR APPELLANTS

F A C T S

The City of Newark in 1886 condemned the
property of Christian R. Wolters, located in Com-

merce Court, for market purposes, under an act
entitled,—

“An Act to authorize the purchase and con-
demnation of land and the erection of build-
ings for market purposes in the cities of this
State and other places in which market facili-
ties are or may be required for public use, and
to provide therefor,” passed April 26, 1886,
General Public Laws, 1886, page 268.
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The City received no deed from the said Chris-
tian R. Wolters.

Subsequently the City abandoned said premises
for market purposes and, on March 21,1924, passed
“An ordinance to provide for the opening of Com-
merce Court from Commerce Street to South Canal
Street. Thereby opening said premises for a pub-
lic street or highway—a use other than that for
which said premises were condemned.

The City subsequently leased for fifty (50) years,
the adjoining property on the west, upon which
an office building has been constructed.

¢C ONTENTTION

The property in question having been con-
demned for market purposes, and the City of New-
ark taking an interest less than a fee simple abso-
lute upon abandonment for market purposes, the
property reverted to the former owner.

L

Public grants are to be construed against the
grantee.

Vice-Chancellor Van Fleet in : .o vt veiies =
k. co. VS. 0ranse waier co. (42 Eq. 205) in con-
struing the charter of the Orange Water Co. to
enter property before first making compensation
stated the law to be,—

“The principle is fundamental, and univer-
sally recognized that public grants are to be
strictly construed. The grantee can take noth-
ing except what his grant plainly gives. Any
ambiguity in its terms will be fatal to his
claim. To doubt in such a case is to deny.”



Citing:

Pennsylvania R R.Co.VS.Na!Lonalh’y.Co.,S
C. E. Green 441.

errine VS. Chesapeakhe & D elaw are Canal Co
9HOW 192.
T hoe Charles R i B ridge VS. 7 he W arren
5 riaq.. 11 Peters, 420
II.

Statutes conferring the power of eminent domain
are strictly construed.

Inthecase of s c.vov VS. 0 tdatcvcs and Som er
Traciion company (12 L. 524) the Court of Er-
rors and Appeals in construing a statute granting
the power of eminent domain in a unanimous opin-
ion delivered by Justice Read said:—

“The rule of construction to be applied in
solving this question is entirely settled. The
grant of power is to be strictly construed
against the grantee.”

Citing:
Vireeland VS. Jersey € ity, 25 Vroom 49,
Loueheim VSi H em siey, 30 VI‘OOIn 149.

In;\"ew Jersey Zine & Iron Co. VSi M orris Canal
ema sanrine co. 17 Stewart Equity 398, Vice-
Chancellor Van Fleet said,

“Such grants like all public grants are to
be strictly construed. The grantee takes noth-
ing except what is plainly given either in ex-
press terms, or by necessary and unavoidable
Implication. w s w ¢ s wot prainiy siven s co

be wnderstood as withnela. ANy amblgultyln

the terms of h1s grant will be fatal to his
claim. To doubt in such a case is to deny.”
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To quote from 20 Corpus dJuris, p. 1222,

“Since the statutes conferring the power of
eminent domain are in derogation of the com-
mon right and therefore must be strictly con-
strued, the provisions thereof with respect to
the extent of the interest or right which may
be taken are also to be strictly construed.”

I11.

Applying the Doctrine of Strict Construction,
the City of Newark took but an easement in the
property condemned.

In the v o iivwat Docis maitway co. VS v oniiea
Noew sersey maitioaa co. (D2 Equity 366) Vice-
Cancellor Van Fleet, reiterating his opinion ex-
pressed IN ~ cv serves zine ana 1100 co. VS, w o
ris Canal (supra), sald:

“On general principles of justice, I think
it is clear that a grant acquired by a railroad
corporation by the exercise of the power of
eminent domain should not be enlarged or
extended by inference or implication. With
respect to such grants, the rule of construc-
tion should be held to be, that » »«cver i w0

granted by express words m ust be understood

In N ew Joerse y Zinec and Iron C o VS. M orris
Canct and paniing co. 17 Stewart Equity, at 404
(affirmed 2 Dickinson Ch. Rep. 598) Vice-Chan-
cellor Van Fleet said:

“Where the State invests a corporation with
the sovereign prerogative of eminent domain,
for the purpose of enabling them to construct,
and operate a public highway, and they take
land by force of their charter, or by any other
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means than by grant, for the purposes of such
highway, it is manifest, that the plain pur-
pose of the grant to them is not to give them
capacity or invest them with power to take a
fee, but merely to give them power to acquire
such an easement in the land as will enable
them fully to accomplish the purposes for
which they were created, the plain design of
the grant, in such a case, is to enable them
to acquire what they require for the construc-
tion and successful operation of their high-
way, but nothing more. The title to the land
taken remains in such cases, in the owner, sub-
ject only to such servitude as the corporation
has power to impose, and their power in this
respect is limited, as a general rule, to such
use of the land as may be reasonably neces-
sary for a right of way.”

And In ¢ v v syivanio Baitroad co. VS B recken -
riase. 31 Yroom 583, Justice Adams in delivering
a unanimous opinion of the Court of Errors and
Appeals said,

“The public grant will be interpreted strict-
ly and construed to give merely the power to
take an easement adequate to the accomplish-
ment of the corporate design.”

Although, as pointed out by Chief Justice Gum-
mere IN c.,ric VS. ~cew vork 7ransic co. (68
Equity 313) the above opinions are obiter dicta,
because the extent of the right acquired under the
exercise of the power of eminent domain was not
squarely presented, nevertheless the opinions of
such eminent jurists should be given great weight.

More so, because there seems to be no holding
contrary to this view in New Jersey. In o .caon »
VS. #m ivernio maitroaa co. (47 L. 43) 1t was clear
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that by the condemnation proceedings the railroad
was to take something more than a mere easement,
as the Statute reads,

“Proceed to view and examine the said land,
and to make a just and equitable estimate or
appraisement of the value of the same and
an assessment of damages to be paid by the
Company for such land, which report shall be
made in writing, and filed in the clerk’s office
of the County in which the land is situate; and
thereupon, and on payment or tender of the
amount awarded, the said company is empow-
ered to enter upon and take possession of the
said land, for the purposes aforesaid, and the
said report, and proof of payment or tender of
the amount awarded, shall at all times be con-
sidered as plenary evidence of the right of the
company to reve., hotd, wse. occupy. possess

and enjoy the said land”

and Justice Depue said that the words of the
statute were

“technical words of conveyance, wholly inap-
plicable to anything else than a corporeal
hereditament—Iland, in its legal signification.”

Justice Depue said further:

“In construing acts of the legislature grant-
ing powers of condemnation, two rules are uni-
versally recognized : first, that the company
shall take that which the legislature empowers
it to take, and in the state and condition pre-
scribed by the legislature ; and second, that all
powers of this nature shall be strictly con-
strued—. oo i wet expressty siven is o owoioh-

wera . Thé Company cannot carve out such an
interest in, or incident of, property authorized
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to be taken as will suit its convenience, and
condemn that. It must take what the legisla-
ture authorized it to take, and in the state and
condition prescribed by the legislative will.”

Chief Justice Beasley followed this case in » ..
Yoo rk. Susaquchanna and W oestern Eaitroad co. VS,
rrin w e (24 Vroom 1) in reversing his own con-
struction of the same statute (section 12 of the
Railroad Act) in the case of o, 10r VS. v e v oo

Wi Lone Branen paitread co. (9 Vroom 28).

Justice Depue In v wivca siaies pipe 2ine co. VS
(33 Vroom 254) pointed out that the charter of the
railroad expressly granted the company the right
to acquire land by eminent domain in fee simple
and again, as before (in the DeCamp case) the
learned justice reiterated the doctrine of strict con-
struction of a public grant, so that his decision
might not meet with misconstruction.

In the late case of ¢ . vic VS. v cw vorn 7 ransis
Co. and Notionatl Docks Railuay Co. (supra) LHE
Court of Errors and Appeals in construing section
12 of the General Railroad Law, followed the form-
er opinions as to the right acquired under the
statute and held, as had justice Depue in the » .
Camp VS. H ibernia M ine R ailroad Co. (supra),

that the railroad took more than a mere easement.

The Court through Chief Justice Gummere said:

“The complainants’ bill therefore was prop-
erly dismissed, for, as the condemnation pro-
ceedings vested in the Bergen Neck Railroad
Company the whole present estate in the land,
and that estate was not divested by the act of
its successor in subjecting the land to the ad-
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ditional and unauthorized use complained of]
the complainants had no interest therein for
the protection of which they were entitled to
invoke aid of a court of equity.”

And further that,

“It needs no argument to show that the in-
terest acquired in land by virtue of proceedings
taken under one statute is as widely different
from, that acquired from proceedings taken un-
der the other, as would be the case were the
interest obtained by deed or grant from the
land owner instead of by the exercise of the
power of eminent domain.”

It is to be noted that In » c6won VS »ounssi
vanio raitroaa co. 12 N. J. L. at page 420. The
Supreme Court in discussing the interest that may
be taken under a statute of eminent domain and
the trend of the decisions of the Courts of this
State, and particularly the decision of the Court of
Errors and Appeals in the case of ¢ ..,:. vs.
Yoork Transit Com pany. SAI:

N ew

“The claim thus made by the prosecutor ren-
ders the reference in the statute under rights
and easements practically meaningless, for it
has never been questioned that under the power
to condemn land all outstanding interest in
the land could be taken. Lewis Eminent Do-
main at Paragraph 285. It also contravenes
the principles underlying the many decisions
in which the Courts have held that even under
a general power of condemnation corporations
were authorized to take only such rights as
were necessary. That principle was not wholly
abrogated by the judgment in the case of Currie

New York Transit Company, 21 Dickerson
Ch. Rep. 315, but was merely limited so far
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as to give effect to the will of the Legislature
clearly expressed in the statute delegating the
power. If the statute be ambiguous, it should
still be construed in accordance with that prin-
ciple. The import of this statute is, we think,
that when the purposes of the company can be
accomplished by acquiring rights and ease-
ments less than the fee of the land, the extent
to which it may condemn the title of the gen-
eral owner is correspondingly limited.”

This contention is substantiated by the subse-
quent decision of # o ccrion VS. xcasrnes (84 N. J. L.
456 aff. 87 N. J. L. 327) or otherwise the Court of
Errors and Appeals must be considered to have tak-
en an opposite view to that which it took in the
Currie case. In the Paterson case a statute identi-
cal to the one in the Currie case was under construc-
tion. The Court held the condemnor did not take
a fee simple absolute under that statute when it
said:

“There is no charge of bad faith on the part
of the defendant, and we see no reason to doubt
that the real object of the proceedings is to se-
cure a supply of water for the town. If that
is not the real object .. v e w a:e: diveried

o som e oiher use not auinorizea, the right ac-

quired will be at an end, just as land reverts
to the prior owner when the use for which it
is condemned is abandoned.”

That this is the great weight of authority is
shown in 20 Corpus Juris at 1223.

“Where the interest to be taken is not ex-
pressly stated, the condemnor is presumed to
take no greater interest than an easement
where an easement is sufficient to satisfy the
purposes of the taking.”
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It is said in 10 American and English Encyclo-
paedia of Law (2nd Edition) page 1068:

“It 1s within the province of the legislature
to determine the estate or extent of interest
that may be taken, whether an estate for years,
for life, a mere easement, a fee absolute or con-
ditional. And where it has prescribed the in-
terest to be taken, no other interest can be
taken than that specified. The Courts enforce
a strict construction and where the quantity
and interest to be taken are not definitely set
forth by the legislature only such an estate or
interest and quantity may be taken as are nec-
essary to answer the purpose in view” (cases
cited).

N citzer VB, Spokane Iniernational Railuas Com
»any. 117 Pac. 864.

The Railroad had condemned property of the
plaintiffs and had placed it to uses other than for
which it was condemned. The Supreme Court of
Washington explained the power of eminent do-
main and its being peculiar to a sovereign power
and said further:

“When a legislature delegates to any sub-
ordinate agency, such as a municipal or a pub-
lic service corporation, the right and authority
to exercise the power of eminent domain, it
ordinarily defines the estate or interest to be
appropriated having power to authorize the
taking of a complete fee-simple title, a quali-
fied fee, or an easement only. When it has
prescribed by statute the extent of interest to
be vested, none further can be taken. ¢ ......



11

perm itting no greater title or interest to vest
than has been expressly authorized or rim y be
necessary to the contem plated public use. W hen
an easem ent w ill be sufficient, no intendm ent
or rule of liberal construction w ill be indulged
to support an attem pt to obtain any greater in -

terest or estate.”

The Court commented on the fact that there is
now an act in force in Washington that vested a fee
title in a city or town, when property was con-
demned.

In N ew ton VS. M anufacturers Railway Co. (116
Fed. 781), Justice Day in delivering the opinion
of the Circuit Court of Appeals in the Sixth Cir-
cuit as to interest acquired under condemnation
proceedings of property for park purposes said:

“The question before us is one of statute
construction in Ohio, wherein the decisions of
the highest court of that State are of control-
ling authority. AS . ¢ vadersiana them  wnere

th e sta tu te d oes n ot undertake to a uth orize
the appropriation of the fee the estate is lim -

ited to an easem ent for the purposes intended

The Court then supported its interpretation of
the Ohio decisions by excerpts from them.

Inw ccamse VS. svewar.. 40 Ohlo State, 647, the
case involved title to lands in which the right was
appropriated to overflow the same by means of a
dam. In speaking of the extent of the estate ac-
quired, the Supreme Court through Judge Dickman,
said:

“But whether the property taken is paid for
in money or in accruing benefits and advan-
tages it should clearly appear by the terms of
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the act that it was the legislative intent to

take a fee before such an intent can be given
it. In the absence of express words, a fee w ill
not be deem ed to be taken w here the purposes
of the act will be satisfied, as in the case at bar,

w ith th e taking of an easem ent ”

The Court then cited v civn ¢ VS. s aitroawa co. D8
Ohio State 123, 50 N. E. 442, the act permitting
condemnation for canal purposes and provided that

“a complete title to the premises to the extent
and for the purposes set forth in and contem-
plated by this act shall thereby be vested and
forever remain in said Company and their suc-
cessors forever.”

The Supreme Court of Ohio, holding only an
easement was obtained. The syllabus reads:

“Lands acquired for its use by a canal Com-
pany a private corporation, organized under
an act of the general assembly before the adop-
tion of the present constitution, as the Lan-
caster Lateral Canal Co., 24 Ohio Laws, page
71, authorizing it to acquire lands for its use
by donation, grant, or appropriation, without
expressing the interest or estate to be ac-
quired thereby, revert to the owner from whom
they were acquired, on the abandonment of
the canal, or his successor in titles; ». ... -

eral rule being, that w here lands are required
for public use, an easem ent only is taken there-
in, unless the taking of a greater estate, as a

fee sim ple, is expressly authorized by lauw
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In¢uich vs. 7oy (113 Indiana 569, 16 North
Eastern 588), the general rule was again expressed
by the Court:

“The doctrine generally accepted is that the
right acquired by the power of eminent do-
main extends only to an easement in the land
taken, unless the statute plainly provides for
the acquisition of a larger interest.”

In v citeer VS. sporane (su»nray the Court said:

“Our conclusion that the fee simple will not
vest in the condemning corporation in the ab-
sence of express statutory direction, and that
it has not vested in respondent railway com-
pany in this action, is well sustained by author-
ity.”

The statute construed read that the decree shall
vest

“The legal title * * * in the corporation * * *
for corporate purposes.”

In construing the statute, the court said:

“Under the prevailing strict rules of con-
struction which the courts enforce when con-
sidering eminent domain statutes, we conclude
the legislature, by the enactment, of this sec-
tion did not intend an unqualified fee simple
title should vest in the respondent railway
company. It therefore took such qualified title
or interest only as it needed for its corporate
purposes, constituting a public use. When a
public service corporation obtains property by
right of eminent domain, the permanency of
the right, title or easement which it obtains
will, in the absence of a statute vesting an ab-
solute fee be dependent upon continued ap-
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plication to the public use, and, should such
public use, become impossible or be abandoned,
the rights of the condemning corporation may
be terminated and the property may be re-
claimed by the owner of the fee.”

In the case of v vavon cna w annocian raitwas
co. V8. w cnae: (193 New York 166, 85 North East-
ern 1020), the court of last resort in New York, in
construing the interest acquired by the condemnor,
said:

“The provisions of the rapid transit act re-
lating to acquiring and holding property do
not expressly direct that the absolute fee of
real property may or shall be taken. An un-
qualified possession of said real property for
the purposes of the corporation during the
continuance of the corporate existence will an-
swer the purposes of the act, and reading such
sections of the Rapid Transit Act, with the
provisions of the general railroad law that we
have quoted requires the courts to hold that
the real property condemned is to be held only
during the continuance of the corporate ex-
istence.” (Cases cited.)

The Court then held the corporation obtained
merely an easement, and then said further :

“We have not overlooked the fact that the
courts frequently affirm the right of . ......
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Citing:

Peovie VS, rioner, 190 New York, 408, 83 North
Eastern 48.

®esrora VS xaien.. 11 New York 308.

Moaiier of city of v ew vorx. 174 New York 26,
66 North Eastern 584.

Borookiyn Park Comom ission VS 4 rm sirons, 4D
New York 234.

Cases illustrating opinion.

See also IN Ke Clinton Street Police Station
Site, 123 N. Y. S. 198.

In 7...... vs. 47..... 761 i\tl. 8loj, a school
district condemned land for school purposes un-
der an act permitting the school district “to enter
upon and occupy sufficient ground for the pur-
pose.”

The Supreme Court of Pennsylvania, in affirm-
ing the lower Court’s holding that the condemnor
did not obtain a fee interest under the statute, ex-
pressed the general rule, as to the interest acquired
under a statute of eminent domain, as illustrative
of the law of the Commonwealth.

“It therefore becomes necessary for any cor-
poration, public or private, or individual claim-
ing thereunder, asserting title under the power
of eminent domain, to point to the provisions
of the Act of Assembly under wffiich the power
is asserted. The grantee takes what the act
gives, and no more. If the act gives an abso-
lute estate, and compensation is provided on
this basis, the whole title may be acquired.
If it only gives the right to use and occupy,
the grantee only takes a conditional fee or
easement, terminable on the abandonment of
the use for which the land was appropriated.
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Theoppraprialinﬂ of land wunder the power of

em inent dom ain does not give a fee-sim ple es-
tate therein, in the absence of express statute
language to th at effect, but only a right to
use and occupy the land for the purpose for
w h ich it s ta k en .7

Citing:

Pittsburgh, etec., R . R Go. VS. B ruce, 102 Pa. 23.
Lances apsear, D6 Pa. 16, 93 Am. Dec. 772.
Pa. Schuylkill Valley R. R. Co. VS. Paper M ills,

149 Pa. 18, 24 Atl. 205.

S U M M A TITIO N 0O F S E C T 10 N IIr

The City of Newark under the Statute of 1886
entitled “An act to authorize the purchase and
condemnation of land and the erection of buildings
for market purposes in the cities of this state and
other places in which market facilities are or may
be required for public use, and to provide therefor,”
obtained merely an easement and not an abso-
lute fee-simple title, as that which is not express-
ly granted is deemed to be reserved. That is the
uniform holding in New dJersey.

It 1s to be noted that:

T aylor VS. N ew Y ork and Long Branch R ailroad

C o (su pra).
DeCamp VSiH ibernia M ine R ailroad Co. (supra).
N ew York, Susquehanna and W estern R ailroad

co. VS. T rim m er (supra)j.

Currie VSi N ew York Transit Co., etc (supra),

were cases which involved condemnation proceed-
ings under Section 12 of the General Railroad Law.
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In Pennsylvania R ailroad VS. Breckenridge (P
L. 1835 p. 28) involving the construction of an-
other statute, the Act expressly granted a fee-sim-
ple title, as distinguished from a base fee.

The general rule clearly supports the contention

of the plaintiff.

Iv.

The Court determining the City of Newark be-
ing vested in fee, and acquiring not merely an ease-
ment, it is a conditional or base fee.

In the case of s 1iveerione V8. v cwarse (B4 N. J.
Law 62) the Supreme Court had before it for
review proceedings to condemn lands “for the pur-
pose of laying down and constructing and main"
taining a pipe line or lines” in pursuance of the
Act of March 17, 1891 (P. L. 172) entitled “An
Act to empower cities to acquire land for public
use by condemnation.” Under the marginal head-
ing of “Title to pass to City,” the act reads as fol-
lows :

“%* % % an( thereupon, and on payment or
tender of payment of the amount so awarded
to the party or parties entitled thereto, the
said City is hereby empowered to enter upon
and take possession of the said land; ... ..
citie onereco fOr the purpose for which the same

1s taken shall upon such payment or tender

pass from the said ow ners and parties inter

Paragraph 5 of the Statute under construction
reads:

“* % * and immediately upon the payment
to said owner or owners of the amount of the
said valuation, or in case he or they will not
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or cannot receive the same, upon deposit of
the same in such bank or institution as the
said court or judge may direct, the title to
and the right of possession of such property
shall immediately become vested in such city
or place.”

The Defendant may assert that the words “for
the purpose for which the same is taken” con-
tained in the Statute under construction in the
Slingerland case, distinguishes the Slingerland
case from the instant case. The plaintiffs strong-
ly contend this cannot be so.

First, because in the late case of ¢ . ..i. VS. » .
co. (sunra, the Court of Errors and Appeals
said:

“It is contended that, because the right of
the company to enter and take possession of
the land, after payment of the award, is given
by the statute .. v vurposes aroresaia the
land owner still retains such an interest in
the land as will enable him to restrain an
unauthorized use of it by the company. & ..

»rocecdin s, OF to reserve to the land owner any

rights in the lands taken. They merely limit
the uses to which the lands may be put.”

Second, because Paragraph 6 of the Statute un-
der construction provides,—

“That all titles taken for the purposes
mentioned in this act, shall be in the name
of the city or place in which the lands are pur-
chased, and the buildings erected, by virtue
of the provisions of this act.”
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Words tantamount to those used in the Statute
in the Slingerland case.

Third, because Sec. VII, paragraph 4, of the
New dJersey Constitution provides,—

“To avoid improper influences which may
result from intermixing in one and the same
act such things as have no proper relation to
each other, every law shall embrace but one
object, and that shall be expressed in the
title.”

The title to the Act under construction reads,—

“An act to authorize the purchase and con-
demnation of land and the erection of build-
ings for market purposes in the cities of this
state and other places in which market facili-
ties are or may be required for public use,
and to provide therefor.”

Consequently, the title to the Act embracing one
object, namely the condemnation of land for mar-
ket purposes, it of necessity allows the taking of
property for market purposes alone.

The late case of w ...« vs. Philadelphia (151
Atl. 887), the Pennsylvania Supreme Court clear-
ly sets forth this rule:

“Thus limited, the ordinance does not vio-
late the requirements of article 16, pp. 6 of
the Act of June 25, 1919, P. L. 581, 603 (Pa.
St. 1920, pp. 3069), which requires that in
cities of the first class no ordinance ‘shall be
passed containing more than one subject,
which shall be clearly expressed in its title.
The wording of the ordinance of May 29, 1929,
expressly limits its scope to the acquisition
and use of property for airport purposes, and
does not set forth an intention to use the
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land acquired for general railroad and marine
shipping business. If it was the purpose of
the city to conduct such an operation, the
title might be well questioned, but it can
be construed only as permitting such opera-
tions as are incidental to the proper operation
of the airport.”

That the above doctrine is that of this State
is apparent from the Court’s opinion in the Slin-
gerland case and it is readily apparent that the
largest interest the condemnor took was a condi-
tional or base fee.

“The object of the condemnation is, and its
effect will be, to vest the land in the city to be
used for its water supply. r.o: hic sursose

and for this only, does the statute transfer
e e to the city and authorize it to enter
upon and take possession of the land.”

The Prosecutor contended In siiwsecricna VS,
v« o -+ that it being uncertain that his land would
be used for public purpose, the proceedings are im-
proper, as the City might determine not to accept
the water works from the company with which it
had contracted. The Court said:

“But the same uncertainty attends almost
every condemnation; after the taking some-
thing may occur to prevent the actual user.
The common effect of such an occurrence is
that the land reverts to the prior owner. ...

Wld ke the conse suence nere. The water
company acquires no title whatever, ... ..
C ity acquires title for th e specified u se on ly,

n th e failure of w hich the right of the form er
fwoutd com e inio piay. 1t can afford the

prosecutor no ground of complaint that his
rights may so soon revive.”
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And, further,—

“It is not incumbent upon the city to give
any particular technical name to the right
which it asks to condemn, and it has not done
so. It has, in its petition, clearly set forth
the purpose for which it designs to take the
land of the prosecutor, and the statute de-
clares that for such purpose the title to the
land shall pass from the owners and parties
interested to the city. By these means the
rights condemned are sufficiently ascertained.
Any attempt by the city further to define them
would be as likely to obscure as to elucidate
the matter, and could have no useful end.”

The Court of Errors and Appeals followed s .
seriana VS. n.ewarr (su»re) 10 the late case of

terson vs. x...n» (84 N. J. Law 456, affirmed
87 N J. Law 327). There property was condemn-
ed under an act of May 1, 1911, which allowed the
town to enlarge its water supply. The act states
that the property shall be taken pursuant to an
act of 1900 page 875 “An act to regulate the as-
certainment and payment of compensation for
property condemned or taken for public use.”
Section 7 of the latter act reads, as to the extent
of the right acquired, as does Section 12 of the
General Railroad Law, under which ¢ . ... vs. » ..
vort rransii co (sunra) and the cases cited in
connection with it were decided.

Apparently, therefore, »o.crcon VS. x corn, fol-
lows, and yet goes a step further than ¢ ..... vs.
Noew vort Transii co. (unless it be considered

the Currie case grants a fee simple absolute, which
would clearly indicate a different view is now held
by the Court of Errors and Appeals) in construing
the language of a similar statute in holding,—
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“There is no charge of bad faith on the part
of the defendant, and we see no reason to
doubt that the real object of the proceedings
is to secure a supply of water for the town.
If that is not the real object .. «vc w «ier

diverted to so0om e oth er u s e n oot authorized,

the right acquired will be at an end, just as
land reverts to the prior owner when the use
for which it is condemned is abandoned.”

Cltlng Stingertand VS. N ew ark (supra)

The defendant may contend that the word “title”
in the statute under construction indicates the leg-
islative intent that the condemnor is to take a fee
interest.

The law is well settled to the contrary.

In the case of cow »ricia VS, sonneon (21 L., at
85) in construing a statute setting forth the juris-
diction of the Court for the trial of small causes,
Chief Justice Green said:

“The statute, both in limiting the jurisdic-
tion of the Justice, and in prescribing the mode
of proceeding, uses simply the phrase ‘title to
real estate.” It draws no distinction between
freehold and leasehold estate, but uses the term
in its broadest and most unlimited sense.

“ ‘Title,” says Sir Edward Coke, ‘is when a
man hath lawful cause of entry into lands
whereof another is seized. It signifies the
means whereby a man comes to his lands or
tenements.” ‘The word title includes the right,
but is the more general word.” Title is gen-
erally applied to signify the right to land and
real effects. It is the right of possession or of
property in lands, as distinguished from the
actual possession, and it is precisely in this
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sense that the word appears to have been used
in the statute now under consideration. The
right to try actions concerning real estate, in-
volving the mere fact of possession, is vested in
the court for the trial of small causes. But
the statute excludes from its jurisdiction all
cases where either in the support of the action,
or in the maintenance of the defence, any right
or title is involved other than the naked fact
of possession.”

Then, to0, 1N s 1inseriana VS.x cw art (supra), the
statute reads “and all title thereto” yet the Su-
preme Court expressly stated that should the City
at any future period use the property for other than
the specified use the right of the former property
owner to the property would again exist.

Likewise, in the case ;. .. Clinton Street Police
Station Site (,.,.., the statute under construc-
tion states:

“The title to all such real estate of interest
therein shall be taken to and in the corporate
names of the cities of New York and Brook-
lyn as joint tenants.”

Yet the New York Supreme Court specifically
held that the City did not take a fee simple title to
the property condemned.

The words “value of land” or “valuation” in the
statute are no indication that the fee was intended,
as in “Randolph on Eminent Domain” we find this
statement, p. 234, pp, 252.

“The market value of property is usually the
basis of assessment.”
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And that is so whether the condemnation contem-
plates the taking of the fee or the subjecting of
the property to an easement.

S€€ w owiciair n. r. co. VS Bewson. et at.. 30
L, 557.

Moanda tne VS.n . e w . n.n. co.. 89 L.at329.

A kanonk W ater Co. VSi W cidm ann & Co

cqu ac
99 L. 175.
S U M M ATI10 N 0 F S E CTI10 N v

The decisions of the Courts of this State are uni-
form in holding that unless an absolute fee-simple
title is expressly granted in the statute of con-
demnation, the utmost the condemning corporation
can obtain is a conditional, base or determinable
fee. Counsel for the plaintiffs respectfully submit
that there is no holding to the contrary in this State.

y

The use for which the property was condemned
being abandoned, the property reverts to the form-
er owner.

In siiveeriand VS v cwari (:u»s-a, the doctrine
of reversion is clearly set forth.

“After the taking something may occur to
prevent the actual user. 4. com m on errece o
ch an occurrence is th at the land rever ts to

the prior owner

And, further,

“ox K %

and the city acquires titles for the
specified use only, on the failure of which the
rights of the former owner would come into

play.”
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In siivscriona VS v .ew ... the Court took for
illustrative purposes a situation where the .con-
demnor is prevented from using the property for
the purposes contemplated by the statute and stated
the land would then revert to the prior owner. In
the instant case, a far stronger case for the applica-
tion of the doctrine, the City of Newark by its own
volition determined arbitrarily to place the prop-
erty to a use other than that for which it was con-
demned.

That the law is well settled and in entire uni-
formity cannot be questioned is shown by the opin-
ion of Justice Swayze, following s .:ivscriawa Vs.

Newark (supra) IV Paterson VS. K ecarny (supra) o

“There is no charge of bad faith on the part
of the defendant, and we see no reason to
doubt that the real object of the proceedings
1s to secure a supply of water for the town. If
that is not the real object, .. i/ s c wacer i

In 92 North Eastern 352, the Illinois Supreme
Court stated there was no distinction between cases,
first, where there was a user and a subsequent aban-
donment, and second, where there was no user but
only an abandonment. The condemnor here only
acquired the property for use as a reservoir, and
the Court said further:

“Property condemned for public use cannot
be devoted by the condemnor to any other use
than that for which it was taken. Where its
use for that purpose becomes impossible, the
effect is the same as an abandonment and there
is a reverter to the owner of the fee.”
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VI

To allow the City of Newark to retain the prop-
erty upon abandonment of the use for which the
property was condemned, would be to abrogate the
doctrine of a uniform line of decisions of the Courts
of this State.

These cases hold that statutes granting the power
of eminent domain must be strictly construed and
the condemnor is rigidly restricted to the exercise
of that power for the purposes designated and none
other.

Among the cases so holding are:

Ballantine VS. K carny (52 N. J. L. 338)

Cheney VS. A tlantic C ity W ater W orks (55 L
235).

S 1 g i i VS. N cw ark ( pra)

M oetl VS. m idd & s T ¢ c
( pr )

P aterson VS. & ¥ ( P )

Forelinghuysen VS. S tate H ighw ay Com m ission

(152 Atl. R. 79).

To concur in the contention of the City of New-
ark would be to allow a municipal or other corpo-
ration invested with the prerogative power of emi-
nent domain, to condemn property for the purpose
designated in the Act, and immediately thereafter
to place the property to another use unrelated to
that purpose for which the property was condemned.

The danger involved in sustaining such a conten-
tion would be to encourage the condemnation of
property for a use other than that authorized, and
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to do so, to quote Chief Justice Gununere in » o ... -
son VS. W e¢st O range W ater Co. (87 N J L 538,

at 540) :

“Under color of these proceedings, for any
other purpose, would he not only a fraud upon
the state, but would subject the company to
liability to make compensation for the injury
resulting from its wrong-doing.”

CONCLUSION

The conclusion of the appellants is that the City
of Newark took but an easement or at most a base,
conditional or determinable fee title, and upon the
abandonment of the use for which it was con-
demned, the property reverted to the plaintiffs
herein.

Wherefore it is respectfully submitted that the
judgment must be reversed.

(Italics and underscoring is ours.)

LINTOTT, KAHRS & YOUNG,

A ttorneys for the P laintiffs-A ppellants.
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