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‘SALES.,AND' USE TAX ACT

18:24-4.7

2. As a component of a product produced for sale by
the purchaser, or - :

3. For use by the purchaser in. performrng taxable

" services, where the property. so sold becomes a physical

component of the property upon which the services -are
performed; or where the property so sold is later actually
transferred to the purchaser of the service in conjunction
with the performance of the taxable service.

(b) The purchase or use of materials such as chemicals
and catalysts which are used to induce or cause a refining or

‘chemical process ‘where such materials are an integral or.

essential part of the processing operatlon but do not be-
come a component of the finished product is exempt from
tax. - o

Case Notes

) Copper wires; Were taxable on purchase if solely used to keep primary .
electrodes cléan during manufacture of tin cans.

tries, Inc. v. D1rector, Div: of Taxatron, 8 N.J.Tax 354 (1986).

18:24-4.6 Seerces subject to tax . ;
"“(a) The followrng enumerated services, purchased or-sold

- by any person engaged in manufacturlng, processing, assem-

bling or reflmng, as defined in ‘N.J.A.C. 18:24-4.2, not

‘purchased for resale, that is, not performed on property
- offered for sale by the purchaser are subject to-sales and .
use taxes, as well as services otherw1se taxable:

1. Producmg, fabr1cat1ng, processing, printing or_im-
prmtmg tangible personal property (with the exceptron of

- imprinting services performed upon machlnery, apparatus, -
- oor equipment used directly and primarily in manufactur-

~-ing, processing, assembling, or refining), performed for a
person who directly or indirectly furnishes the -tangible

personal property, not purchased by h1m for resale upon

which such servrces are performed

2. Installing tangrble personal property, except where -

such 1nstallat10n results in’ a capital improvement to real
property. . In determmmg whether an - installation  of
tangible personal property results in a capital- improve-

" ‘ment:to real property, ‘the followrng factors should be

con31dered

Whether the 1mprovement results in- an increase
in the capital value of the real property,

ii. Whether the 1mpr0vement results i 1n a significant :

mcrease in the useful life of the property,

.
nnprovements for Federal Internal Revenue purposes:

3. Malntalnmg, servicing, or repairing real or tangrble

personal property, regardless of how such services are

performed ‘and whether or not any -tangible personal - -
~ property is transferred in - conjunction w1th the perfor-

]mance of such services.

Amended by R. 1993 d. 313 effectlve July 6,1993.

Phelps Dodge Indus-"

The treatment, for accounting purposes; of such

2415

© See: 25'N.J.R.1486(a), 25 N.J.R. 2899(c).

Amended by R.1998.d.288, effective June 1, 1998.

‘See: 30 N.J.R. 1206(b); 30 N.J.R. 2070(b).

Amended by R.2003-d.348, effective August 18, 2003.
See: 35 N.J.R. 2165(a) 35 N.J.R.:3848(a). -

- In (a)1, inserted “(with.the exception of 1mprmt1ng services per-
formed upon machrnery, apparatus, or: equipment used ‘directly and
prrmarlly in manufactunng, processrng, assembhng, or reflmng) pre-
ceding “ performed fora person

18 24—4 7 Servrces not subJect to tax

(a) The followrng services are not subject to tax

1. Services performed on-a residential heatrng system
unit serving not-more than three families living indepen-
dently of each other and domg their cookmg on the
premlses ,

2. Services performed 1nvolv1ng only garbage removal '
or sewer services, performed on -a regular- contractual
basis for a term of not less than 30 days

3. Services otherwise taxable ~ under -~ N.J. AC\
18:24:24-4.6 are not subject to the taxes nnposed under
the - provisions of NJS.A. 54:32B-3(b)(1) -
54:32B-3(b)(2) where the tangible personal property upon
which such services were performed ‘is delivered to-the
purchaser outside this State for use: outside this State.

L. “Dehvery outside this State ‘means the tanglble _
personal property upon which the services have been’
performed has been dehvered to a location outside of
New Jersey by the person performmg the services in the
vendor’s vehicle or by common or contract carrier.

ii. Delivery to a purchaser or to his representative -

‘or designee in this State for immediate transportation

. outside “this State 1s sub]ect to tax. Examples of the
foregomg are:

Example 1. A nonresrdent customer sends a New Jersey
printer various forms upon which.the customer’s name and"
address are to be printed. The forms when completed -are
delivered by the printer in his truck to the customer outside
of New Jersey The prlntrng semces are not subject to tax

Example 2 A nonre51dent md1v1dua1 purchases lumber o
outs1de New Jersey and has a cabinetinaker in New" Jersey
construct a' bookcase for him. The bookcase is dehvered

" outside New Jersey. The charges for the production service .

performed in New Jersey are. not sub]ect to tax in New

J ersey;

Example 3 Same: facts as Example above except that '

‘the individual picks up the finished bookcase in New Jersey.
- himself. The charge for the service is subject to ‘tax because. -
' the tangible personal property was dehvered in. New Jersey,

Example 4. A nonresrdent 1nd1v1dual brings hlS car 1nt0\
New Jersey for repair. Upon completion, delivery is made to

. him by the mechanic outside New Jersey. The charge for the ‘

Supp. 8-18-03 .
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 service is not sub]ect to tax smce the veh1cle was dehvered .

'out81de New Jersey, .

‘ Example 5. Same facts as in Example 4 above except
“that the nonresident after the repairs are made ‘picks up the

vehlcle in New Jersey and returns_ to ‘his state of residence.
_ Since delrvery is made in New Jersey, the serv1ce is sub]ect
E 'to tax; ,

Example 6 A New Jersey advertrsmg agency performs
- imprinting services for a-nonresident purchaser not for use.

directly and primarily for pubhcatlon in. newspapers . and
magazines. The charges for these services are subject to tax

~ under’ N.J. SA 54: 32B—3(b)(5) and . do not fall within the"
: exclusron provrded for services under NJ S. A 54: 32B—3(b) '

~ Amended by R.1977, d 365, effective September 30 1977
See:' 9 N.JR. 445(a), 9 N.J.R:544(a). : _
Aniended by: R.1993:d:313; effective J uly 6, 1993.
- See: 25 NUJ.R. 1486(a), 25 N.J.R..2899(c). -~ -
"Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30.N.J.R. 2070(b). : :
In (a)3i, substituted a reference to lgcations outside New Jersey for a

* .. reference to purchasers. -

. Amerided by R.2003 d.348, effectlve August 18, 2003
. ‘Seei 35 N.JR. 2165(a); 35 NI R. 3848(a)
Rewrote the section. :

4 Case Notes L

Dehvery of free perfume samples to common carrier for shlpment ‘

outside state was exempt from use tax: Cosmair, Inc. v. Drrector, New
Jersey Div. of Taxation, 109-N.J..562, 538 A:2d 788 (1988)

18 24-4, 8 Record keepmg

Any person engaged in the busmess 1nvolv1ng manufactur-'
_ing, processing, assembling, or refmmg is required to main- . - :
tain records in" comphance ‘with ‘the.. rules - set' forth in
subchapter 2° (Retentlon of Records by Vendors) of thrs"- “

. ‘-_' chapter :

S'UB'CHA‘PTE“R‘S'.’ BUILDING AND
* CONSTRUCTION TRADES

18 24—5 1 Scope of subchapter

“This subchapter is 1ntended ‘to clarlfy the appllcatlon of
’ t_he Sales and Use Tax Act (NJ.S.A."54:32B-1 et seq.) to

* the building and construction trades and related activities.

Case Notes -

. -Assessment of sales.‘and use tax on:sales. involving the repair,
maintenance and servicing’ of automobrles and construction equipment,
owned-and used by contractor. having same. stockholders.and officers as

the taxpayer; held proper, since work was not ‘exclusively performed in"

“fulfillment of a contract of an exempt orgamzatron and because. the

"taxpayer was a viable. corporation for the years in’'question, rather than

an agent for the contractor. .-Seaview Demolition & Rental Co., Inc. v..

'Director, Div. of Taxation, 4 N.J.Tax 541 (Tax Ct 1982), affrrmed per -

vcurram 6 N J. Tax 254 (App Div. 1984)

 Supp. 8-18-03.

18 24—5 2 Deﬁmtlons

. The followmg words and terms when used 1n thls sub-‘
‘chapter, shall have the followmg meamngs unless the con-

text clearly indicates otherwrse SR e T

“Component materlals means ‘materials that become: a.
physical component of items of tangrble personal property -

produced by a- fabrrcator/contractor for. 1ncorporat10n into
real property o e »

“Constructlon equlpment” means any vehlcle machme

tool, implement or other device used by a contractor in. .

erecting structures, for others, or- burldmg on,-or otherwise -

improving, altering, or repairing property of others, which -
" "does not become a physical component part. of the property -

~ upon which work is performed, and which is not necessarily - -
consumed in the performance of such work.- - Construction |

equlpment includes, but is not hmlted to, grading, lifting and
excavating vehicles, : compressors scaffolds “forms, - hand
tools and ladders ;

‘ “Constructlon materrals . means 1tems of tangrble person- '

al property purchased by.a contractor for incorporation into

property as.a: physmal component part of such property ,

“Constructlon supphes means 1tems of tanglble personal .

part of the property upon which work is performed. Sup-

. plies ‘include; but are not limited to lubricants, cleaning
’ _compounds polyethylene covers rock salt and rope. :

- “Exempt orgamzatlon means any" agency, mstrumentah-
ty, authority, or public corporation of the governments of
the United States of America or the State of New Jersey or

cate
54: 32B—9(b)

“Fabrrcator means any 1nd1v1dual partnershrp, corpora-

component part of real property
“Mate_rials”means items of tangible personal'property.

".‘Real; prope_rty, property, or land” means‘_’ land and’ any'
structure or appurtenance affixed permanently thereto. - -

"property consumed in -the fulflllment of ~a- construction -
contract, which items do not become a physrcal component'

“Contractor ‘means any 1nd1v1dual partnershlp, corpora- '
tion or other ‘commercial entrty engaged . in ‘any business
involving erectmg structures for others, or bulldmg, or oth-" .
‘erwise improving, altermg, or:. repalrrng real property of -
others. \ L

" any political subdivision of the State of New Jersey; or any
. organization which holds a valid exempt organization certifi-
issued pursuant to. the prov1srons of "N.JS.A. .-

’ .'tron or other. commercial entlty engaged in any business
involving manufacturing; processing or.assembling property -
for: sale which when installed ordinarily becomes a physrcal '
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18:24-5.5

“Tangible personal property” means corporeal personal

property of any nature. Tangible personal property also

includes natural gas and electricity.

Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).
Amended by R.2003 d.348, effective August 18, 2003.
See: 35 N.JLR. 2165(a), 35 N.J.R. 3848(a). -

Added “Component materials” and “Materials”; in “Exempt organi-
zation”, substituted “certificate” for “permit” preceding “issued”; in
“Tangible personal property”, inserted the second sentence.

Case Notes

Sales and Use Tax Act taxes. the purchase of personal property and
service for installing such -property, unless installation constitutes an
addition or capital improvement to real property;- Act’s use of “sales”
in exempting certain public utility business transactions does not in-
clude installation services; definition of real property found in the
Business Personal Property Tax Act held to be used in determining the
nature of installation. Middlesex Water Co. v. Director, Division of
Taxation, 3 N.J.Tax 233, 181 N.J.Super. 38, 437 A.2d 368 (Tax Ct.1981).

Rentals paid by contractor for eqmpment used in performance of its,

contract with port authority held not exempt from taxation under Sales
and Use Tax Act section exempting sales to contractors for the
exclusive use in improving and altering real property-of the State or any
of its agencies, instrumentalities, . public authorities or public. corpora-
tions. Mal Brothers Contracting Co. v. Director, Div. of Taxation, 124
N.J.Super. 55, 304 A.2d 750 (App.Div.1973), certification denied 63
N.J. 554, 310 A.2d 469 (1973).

Dental servicé corporation, though entitled to exemption from sales

. tax, was not tax exempt until it actually applied for and was approved

for that status; corporation not entitled to refund of sales tax paid prior
to its application. New Jersey Dental Service Plan, Inc. v. Baldwin, 7
N.J.Tax 421 (Tax Ct.1985), affirmed per curlam 8 N.J.Tax 335 (App
Div.1986).

Assessment of sales and use tax on sales involving the repair,
maintenance and servicing of automobiles and construction equipment,
owned and used by contractor having same stockholders and officers as
the taxpayer, held proper, since work was not exclusively performed in
fulfillment of a contract of an exempt organization, and because the
taxpayer was a viable corporation for the years in question, rather than
an agent for the contractor. Seaview Demolition & Rental Co., Inc.v.
Director, Div. of Taxation, 4 N.J.Tax 541 (Tax Ct.1982), affirmed per
curiam 6 N.J.Tax 254 (App.Div.1984).

18:24-5.3 Purchase of materials and supphes by
contractors

(a) For the purposes of sales and use taxes, sales of
materials and supplies to contractors for use by them in

erecting structures for others, or building on, or otherwise
-improving, altering or repairing real property of others are

deemed to be retail sales.

(b) Except as hereinafter provided, contractors purchas-
ing materials and supplies must pay the sales tax at the time
of purchase.. This subchapter does not apply where:

1. The purchase of materials and supplies is made for
-exclusive use in the fulfillment of a contract to improve or
repair the real property .of an exempt organization de-
scribed in N.J.S.A. 54:32B-9(a) and 9(b) or a qualified
business described in the New Jersey Urban Enterprise
Zones Act, N.J.S.A: 52:27H-29 et seq., or a housing
sponsor described in N.J.S.A. 54:32B-8.22(c).

New Jersey Stete
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i. For the purpose of subsection.(b)1 above, “exclu-
sive use” means that the supplies purchased will be
entirely consumed in use or lack any residual. utility
after use and the supplies will not be used on jobs
performed for nonexempt organizations either prior to,
simultaneously with or after completion of the exempt
organization job; or

2. The contractor holds a valid direct payment permit
(form ST-6).

Amended by R.1973 d.336, effective December 4, 1973. :
See: 5 N.J.R..392(a), 6 N.J.R. 38(a).

“Amended by R.1993 d.313; effective July 6, 1993.

See: 25 N.J.R. 1486(a), 25 N.J.R: 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).
In (b), -substituted a reference to N.J.S.A. 52:27H-29 et seq. for a

‘reference to N.J.S.A. 52:27H-29 in the introductory paragraph.

Case Notes

Tangible personal property; -exemption pursuant to Urban Enter-
prise Zones Act. ‘Fedway Associates, Inc. v. Director, Div. of Taxation,
14 N.J.Tax 71 (1994), affirmed 282 N.J.Super. 129, 659 A.2d 536, 15
N.J.Tax 203, certification denied 142 N.J. 573, 667 A.2d 190.

Taxpayer, by acquiring and installing property used in transaction,
exercised such power and control over property so as to constitute use
of the property within the meaning of the Sales and Use Tax Act;
taxpayer not entitled to rely on customers’ certificates of exemption;
taxpayer’s sale and installation of hydraulic¢ deck level held not exempt
from sales tax as an improvement to real property. Elbert Lively &
Co., Inc. v. Director, Div. of Taxation, 5 N.J.Tax 431 (Tax Ct.1983).

18:24-5.4 Equipment purchase, rental or use

The \purchase', rental for 28 days or less, or use of
equipment by a contractor is subject to. tax, whether or not
the equipment is purchased, rented or used in fulfillment of
a contract with an exempt organization. 'Lessors shall be
taxed on lease transactions of more than 28 days duration.
See N.J.A.C. 18:24-1.4(0).

- Amended by R.1993 d.313, effective July 6, 1993.

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).

Case Notes

Rentals paid by contractor for equipment used in performance of its
contract with port authority held not exempt from taxation under Sales
and Use Tax Act section exempting sales to contractors for the
exclusive use in.improving and altering real property of the Staté or any
of its agencies, instrumentalities, public authorities or public- corpora-
tions. Mal Brothers Contracting Co. v. Director, Div. of Taxation, 124
N.J.Super. 55, 304 A.2d 750 (App.Div.1973), certification denied 63
N.J. 554, 310 A.2d 469 (1973).

18:24-5.5 Purchase of taxable services

(a) Taxable services purchased by a contractor are subject
to tax unless such services are performed for a purchasing
contractor exclusively for use in fulfilling a contract- with an -
exempt organization.

(b) Services subject to tax include, but are not limited to:

1. The fabrication of tangible personal property;

Supp. 8-18-03



- owned and used by contractor having same stockholders and officers as -
* "the: taxpayer, held. proper, since work was not exclusively performed in
fulfillment of a contract of an exempt orgamzatlon, and because the
 taxpayer:was a viable’ corporatlon for the years in question, rather than.
.. an agent for the contragtor.
" Director, Div. of Taxation, 4-N.J.Tax 541. (Tax Ct. 1982) afflrmed per .-
curiam 6 N.J.Tax 254 (App Div. 1984) o _ L ;

" Aiénded by R.1993 d.313, effective July 6, 1993.

- Amended by R.1998 d.288, effective June 1, 1998

-

- Supp. s;’fis-os
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)

“3.0 Mamtalmng, serv1cmg, or repalrlng real or tanglble‘ ,

vpersonal _property. Examples: Snow removal Sweepmg 7 real property.- (See NJAC. 18:24-2, Retention of records

" by vendors; and N.J.A.C. 18:24-9, Requirements relating-to -
: organ1zat1ons operated for religious, charitable, sc1ent1flc

‘ and removmg debrls on constructlon s1te

e * Amended by R 2003 348, cffective August 18,2003,
~"See: 35 N.JR.2165(a), 35 NJR. B8

MR

: In (b), rewrote 2 and 3

Case Notes :

Assessment of sales and use tax on sales mvolvmg the repair,
maintenance and servicing of automobiles and.construction equlpment

Seaview. Demohtron & Rental ‘Co,, Inc. v.

- 18 24-5. 6 Contractor’s tanglble personal property

lnstallatlon serv1ces

Semces'rendered by a contractor in- mstalhng tanglble’
‘personal ‘property, except in those instances ‘where such. -’
services are rendered in connection with the installation of -
- property which, when installed, will constitute an addition or -
: capltal 1mprovement to. real property, are’. sub]ect totax.

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
See: 30 NJR. 1206(b), 30 NJR. 2070(b).

~.

‘ Case Notes ! e
Sales and Use Tax Act taxes the purchase of personal property and

. service for installing such property, unless installation constitutes an -

addition or ‘capital improvement to real property: Act’s use of ‘sales”

in exempting certain pubhc utility. business transactions-does not in- .
. ‘¢clude ‘installation services; . definition of real property found in' the

- Business Personal Property Tax Act held:to be used in determining the
- nature of installation, . Middlesex Water Co. v. Director, Division of . "
o Taxatron 3 N.J.Tax 233, 181 NJ Super 38 437 A2d 368 (Tax Ct 1981) T

- 18: 24—5 7 Installatlon servnces capltal 1mprovement

-(a) In determmmg whether an’ 1nsta11at10n of- tanglble E
» -vpersonal ‘property results in a capltal nnprovement the
- followmg factors should be consrdered =

1 Whether the 1mprovement results in an 1ncrease in

“the capital Value of the real property,

- 2. Whether the lmprovement tesults. in ‘a s1gmflcant‘
i 1ncrease in-the useful life of the real property

(b) Where any contractor has 1nstalled property whlch'

when ‘installed; results in a capltal 1mprovement to real

-property, he shall obtain from his customer a duly complet-
o~ ed certificate of capital 1mprovement (form ST—8) and‘
SR retaln 1t for his permanent records , ’

2 Instalhng tanglble personal property, for the beneﬁt;'
- of the contractor, rather than the property owner. Exam- * -
”vples Installatlon of -scaffolding, temporary fencmg, tem-
s f_'porary hghtmg durmg constructlon ' N

_should be collected from the customer. ]
als used is the responsibility of the contractor The services
'performed by making an installation are not. subject to tax

. attrrbutable to services.:

(c) Where a- contractor performs an mstallatlon whlch
results in a cap1ta1 improvement to. real /property, no tax

_The tax on materi-

where the installation: results ina cap1tal improvement to

testing for public safety, hterary or educational purposes or
for the preventlon of cruelty to chlldren or anlmals )

: " As amended R.1982 d. 141 effective May 3 1982
“See: 14 N.J.R. 140(b), 14’ N.JL.R. 430(b).. . o

(b) Text deleted (c) and (d) renumbered as (b) and (c)

. : . Case Notes
' Sales and Use Tax Act taxes the purchase of personal property and

_service for installing such property, unléss installation constitutes an.
‘_addltlon or capital improvement to real property; Act’s use of “sales”
in -exempting certain pubhc utility business ‘transactions -does not in-

clude- installation . services; - definition of real property found in the -

nature_of installation.~ Middlesex: Water Co. v. Director, Division of

 Taxation, 3 N.J.Tax,233, 181 N.J.Super 38, 437 A:2d 368 (Tax C1.1981).

' Taxpayer, by acqumng ‘and installing property used in transactlon

-.exercised such power ‘and- control over property so as to' constitute use
-of the ;property . within' the meaning of the. Sales and Use Tax-Act;
. taxpayer not entitled to rely on customers’. certificates of exemption;
© taxpayer’s sale and: installation of hydraulic deck.level held not exempt

- from sales. tax -as-an improvement to real property. -Elbert Lively &
- Co, nc. v. Dlrector, Div. of Taxatron 5 N.J.Tax 431 (Tax Ct. 1983)

" Where a contrattor 1nstalls property that becomes _part of real

.-~ property, the contractor is not to collect sales ‘tax from ‘the customer;
" - but'must obtain from the customer a completed Certlflcate of Capital -
Improvement for permanent retention; installation charges for above™.
- ground pool not” sales ‘tax exempt where contractor .failed to prove.
installation was a capltal improvement absent certificate. H.J. Bradley,

- Inc. v. Taxation D1v Dlrector, 4NJ. Tax 213 (Tax Ct. 1982) -

_ 18 24—5 8 - Contractor servrces mamtammg, semcmg or

: repamng real property
(a) Serv1ces rendered by ‘a contractor in. mamtalmng,

_ servicing or repairing real property, except as hereinafter

" Business Personal Property Tax Act held to be used in determmmg the < °

| &)

prov1ded are: sub]ect to- tax. When charging the tax on . f R
mamtalmng, servicing and repairing real property, a: contrac-

~ tor must charge the sales tax on only that portion of his bill
The tax on materials used in

performance of such services is the responsrblhty of the s

contractor

- (b) The followmg malntenance serv1ce and repalr opera- s
‘ thIlS are not sub]ect to tax: ‘ e

) Servrces performed on a re51dent1al heatmg system
’unlt serving not more than three families living indepen-
‘dently of each other and domg their cooklng on . the
-premises. . (In cases where the heating system is also used -
for coohng purposes, it shall be: presumed, in the absence -
~of ‘evidence .- to- the contrary, that the system is pnmarlly
~used for. heatlng purposes, ‘except ‘where the system is
“known to be in use for only the months during wh1ch a’
' coohng system mlght be in use. ); or - ,

) .
. l‘\. / ’



