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His Euxcellency, Governor William T Cahill, and the
Honorable Members of the Senate and the Geneml Assembly :

Our Commission was organized in the Spring of 1969 ‘‘to study
and review the New Jersey Statutory Law pertaining to crimes .
and prepare a revision . .. thereof for enactment by the Legis-
lature”’.

The Commission has previously reported on two occasions. An
Interim Report, entitled ‘‘Toward a New Penal Code for New
_Jersey,”” was submitted in April, 1970. In May, 1971, The Com-
mission submitted a study and report of Six-Member Juries.

After more than two years of work by the Commission and its
Staff, our task has been completed. We now respectfully sub-
mit to the Governor, the Legislature and the Public this, our Final
‘Report. Forming the basis for this Report is our draft of a Penal \
Code for the State of New Jersey. .

Respectfully,

Roeerr H. KnowrroN, Chairman
T. GirarD WHARTON, V'Lce Chairman
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STATEMENT BY THE CHAIRMAN

I wish to express my thanks to the other members of the Com-
mission. Without minimizing the contribution of any member,
particular appreciation is due to Mr. T. Girard Wharton, Viece
Chairman of the Commission, Judge Edward Gaulkin and Prose-
cutor Dominick J. Ferrelli for their long hours of work and sub-
stantial contributions. | ' v

All members of the Commission join me, I am sure, in thanking

the staff for a job well done. Most particularly, we are all indebted

to Mr. John Graham, the Secretary, for his dedicated and brilliant
job in drafting the proposals, and in writing the reports and com-
mentaries. In addition, Mr. Graham handled the administrative
details, recruited the staff and did all of those things which made
this report possible. Special note should also be made of the con-
tributions to the entire report by Mr. Daniel Coburn, Senior Con- \
sultant, and Mr. Barry Evenchick, Representative of the Office of
the Attorney General. ‘

‘Roserr E. KNowLTON
CHAIRMAN



- A NEW PENAL CODE FOR NEW JERSEY

THE FINAL REPORT OF THE NEW JERSEY
CRIMINAL LAW REVISION COMMISSION

The Need for Reform of the Criminal Law

In establishing this Commission, it is our view. that the Legisla-
ture has clearly expressed its view that the criminal statutes of this
State must be revised and modernized. The Statute setting forth
our task did not direct us to determine whether the law needed re-
vision; instead, we were to prepare the revision:

‘It shall be the duty of the commission to study and re-
view the statutory law pertaining to crimes, disorderly
persons, criminal procedure and related subject matter as
contained in Title 2A of the New Jersey Statutes and
other laws and prepare a revision or revisions thereof for .
enactment by the Legislature. It shall be the purpose of
such revision or revisions to modernize the criminal law of
this State so as to embody principles representing the best
in modern statutory law, to eliminate inconsistencies, am-
biguities, outmoded and conflicting, overlapping and re-
dundent provisions and to revise and codify the law in a
logical, clear and concise manner.”” L. 1968, c. 281, § 4,
NJ S. 1 :19-4.

The Report of the Joint Leoqslatlve Commlttee which resulted
in the legislation establishing our Commission recognized the need
for a complete reexamination of our crlmlnal law:

.. .it is clear that New Jersey’s System for adminis-
tering criminal justice would be strengthened, individual
liberties and fair trials increased, and the cause of justice
thereby advanced, if an independent commission were
established to make a detailed analysis and redrafting of
substantive criminal law. We must make sure the system
is fair and rational, while we seek to make it effective.’”’
Report, Jownt Legislative Committee to Study Crime and
the System of Crimanal Justice in New Jersey 17-18 (1968)

Thus, the need for revision has already been determined. In our
work, however, we could not help but review this question. As we
studied our present law and compared it with the work of others,
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we could come to no conclusion other than that the statutes now
found in Title 2A, defining crimes and disorderly persons offenses,
are hopelessly ant1quated We believe the point made by the Joint
Legislative Committee should, however be made even more
strong-ly: It is our opinion that the enactment of a modern, rational
penal code in this State is essential to adequate law enforcement.
In reaching this conclusion, we draw heavily upon the same con-
clusion of the President’s Commission on Law Enforcement and
the Administration of Justice:

‘“The substantive criminal law is of fundamental and
pervasive importance to law enforcement and the adminis-
tration of justice. In defining criminal conduct and autho-
rizing punishment it constitutes the basic source of
authority, directing and controlling the State’s use of the
criminal sanction. It has a profound effect upon the
functioning of law enforcement.

* * * *

¢ American criminal codes reflect a broad consensus on
the appropriateness of employing the criminal law to pro-

- tect against major injuries to persons, property, and in-
stitntions. But the absence of sustained legislative con-
sideration of ecriminal codes has resulted in the
perpetuation of anomalies and inadequacies which have
complicated the duties of police, prosecutor, and court and
have hindered the attainment of a rational and just penal
system.

‘‘Some examples lof these substantive inadequacies are
the failure in most cases to treat as crimes highly danger-
ous conduct which does not produce injury, whether the
conduct is undertaken negligently or recklessly; the un-
satisfactory delineation of the line that separates innocent
preparation from criminal attempt; the absence of laws
that make criminal the sohcltatlon to commit erimes; the
amorphous doctrines of conspiracy that have grown un-
guided by considered legislative direction ; the inconsistent
and irrational doctrines of excuse and justification that
govern the right to use force, including deadly force, self-
defensively or in the preventlon of crime, or in the appre-
hension of criminals; and the.confusion that surrounds
the definition of the 1ntent or other culpable mental states
required for particular crimes. -

““Legislative criteria for distinguishing greater and
lesser deorees of criminality are in no less need of reex-
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amination than legislative definitions of criminal conduect.,
For these criteria determine such matters as eligi--
bility for capital punishment, applicability of mandatory
minimum sentences, availability of probation, and length
of authorized maximum terms of imprisonment—matters
that may be even more significant issues in a particular

- case than whether the defendant is in fact guilty. Yet here
too legislative inattention has been marked. !

““The whole problem of sentencing structure, the laws
governing judicial sentencing alternatives, the range of .
authorized imprisonment for particular crimes, and the,
distribution of authority between courts and eorrectional
agencies, is also in need of legislative consideration.””
‘Task Force Report: The Coum‘s “Substantwe Law Re-
~ form, ch. 8, pp. 97-98 (1967 ). ‘

P1 ofessor Herbert Wechsler, principal draftsman of the Model
* Penal Code, in The Challenge of a Model Penal Code, 65 Ham; L.
Rev. 1097 (1956) has said: ~

N
““Whatever views one holds about the penal law, no one
will question its importance in society. ‘This is the law
on which men place their ultimate reliance for protection
against all the deepest injuries that human conduet can in-
flict on individuals and insitutions. ~ By the same token,
- penal law governs the strongest force that we permit
official agencies to bring to bear on individuals. Its
promise as an instrument of safety is matched only by its
power to destroy. If penal law is weak or 1neffect1ve,
basic human interests are in jeopardy. If it is harsh or
arbitrary in its impact, it works a gross 1n3ustlce on those
caught within its toils. The law that ecarries 'such respon-
sibilities should surely be as rational and just as law can
be. Nowhere in the entire legal field is more at stake for
the community or.for the individual.”’ )

See also the remarks of Senator John McClellan in The Challenge
of a Modern Federal Criminal Code, 117 Congresswnal Recoml,
No. 33 (March 11, 1971).

.The problem is particularly acute in New Jersey today. We are
in an era of rising crime rates and we must be sure that we are
~ using the law enforcement facilities available as effectively as

possible. This includes both confining law to a proper sphere of
activity and assuring ourselves that persons appropriately subject
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to a criminal sanction will not escape because of a poorly defined
crime. We are in the midst of a crisis with regard to respect for
law. We must be sure our criminal statutes do not add to it,
breeding contempt for law and chsrespect for the enforcers of it,
by being anachronistic or hypocritical. History has shown this to
be the case:

¢“When Sir Robert Peel first enter-ed the British Cabinet
as Home Secretary, two of his most urgent.goals were
police reform and law reform—in that order. His ex-
perience in office did not alter his estimate of the impor-
tance of these objectives, but it did cause him to reverse
the order of their accomplishment; and his achievements
in police reorganization and training came largely during
his eventual Prime Ministership. It is said that he
speedily learned that good police performance is highly
dependent upon the existence of rationally conceived and
clearly formulated criminal statutes.”” Williams v. Dis-
trict of Columbia, 419 F. 2d 638, 640 (D.C.Cir., 1969).

Another benefit of a modern, rationally graduated penal code
is the encouragement it would give to a better system of plea ne-
gotiations and agreements. The availability of a series of more
and less serious offenses for each category of wrongdoing facili-
tates matc}:ung society’s interest to the wrongdoing Whmh the de-
fendant is willing to admit. In drafting this code, we have
established for each category of wrongdoing a series of offenses,
gradated by severity. This should substantially facilitate dis-
position by plea negotiations and agreements. ; :

New Jersey has never had a comprehensive penal code. While
‘most states have the problem of an outdated code, we must start
virtually from seratch. Our statutes now only define the elements
of the offenses. Hven this is not done according to the harm done
or threatened by the offenders. Title 2A knows no such logical
ordering; it is alphabetical. This makes impossible any sort of
consistent legislative policy. We have almost no statutes re-
lating to the gemeral part of the criminal law, i.e., those re-
latmg, for example, to principles of ha,blhty, respons,1b111ty, justi-
fication or excuse. Presently, this is found in our case law.
Rationality demands that it be codified.

- In submitting the Study Draft of the Federal Criminal Code,
Governor Edmund G. Brown, the Chairman, made a statement
about the state of the present federal crlmmal law ‘We adopt-
it as applicable to New Jersey:

viil



A

““The time has come to create, for the first time in our
history, a systematic, consistent, comprehensive federal
criminal code to replace the hodge-podge that now exists.
If criminal law is to be respected, it must be respectable.

- Important areas of federal criminal law have never been
~ put in statutory form, e.g., the law of self-defense, the law-
relating to the justiﬁed use of force to resist criminals or
to arrest for crime, the law of entrapment, the law of con-
spiracy, the limits of permissible imprisonment upon con-
viction of multiple crimes (the problem of consecutive
sentencés). It seems clear that such matters should not be
left entirely to shifting and contradictory disposition by
judges. A comprehensive and comprehensible code is:the
appropriate vehicle for Congress to‘exercise its respons1— ‘
b%flilty and express itself on these matters so central to its
office.”’

Approching tbe Problem: Basz'c Decisz’om

Soon after its organization, the Comm1ss1on arrived’ at three
basic decisions as to the scope of its task:

First. The Commlssmn would recommend codification of the
general part of the criminal law. It is no longer sufficient for our
statutes to simply define the elements of offenses. Modernization
and rationalization compel enactment of statutory law on topics
relating to culpability, excuse, justification, responsibility, ete.
‘While our Supreme Court has done well to keep the common’ law
alive and fluid in these areas, a more adequate job can be done by
moving them into the area of legislative responsibility. The court
itself has recognized that many changes must come from the
Legislature.

Second: The Commission would submit an entirely new set of
statutory prov181ons relating to the definitions of specific offenses.
Patchwork revision is insufficient to meet the demands placed upon
these all important provisions.

Third: The Commission would make only limited recommenda-
tions for revision in the fields of corrections and treatment. We
intend to make such recommendations only to the extent necessary
to implement a new penal code. 'We made this decision because of
what we conceived to be the limit of our mandate and our field of
expertise.
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Approaching the Problem: The Work of Others

 In approaching our task, we are fortunate to have had many walk
 the same road. First, there is the American Law Institute’s
Model Penal Code. It has been the principle basis of our study.
~ The product of 10 years work, it is a thoughtful and comprehen-
sive examination of the substantive criminal law. The main
drafter of the Model Penal Code, Professor Herbert Wechsler
described its aims as follows:

‘““We are attempting to think through the problems of the
law that governs the determination of what conduct con-
stitutes a crime—at least within the major areas of
criminality—and also governs what is done or may be done
with the offender. In thinking through these problems we
are seeking all the help that we can get. We look for legal .
wisdom—a quality that we believe to be both real and rele-
vant—for we are dealing after all withlaw. We also look,
however, for the knowledge, insight and experience offered
by the other disciplines and occupations concerned with
crime and its prevention. Armed with collaboration of
this order, we mean to act as if we were a legislative com-
mission, charged with construction of an ideal penal
code—properly regardful of realities but free, as legisla-
tive commissions rarely are, to take account of long range

values as dlstmqulshed from immediate pohtlcal de-
mands.””  Wechsler, A Thoughtful Code of Substantive
- Law, 45 J. CT’WnLC & P.S. 524, 525 (1.955)

We should say that all of us do not agree with or intend to recom-
‘mend all that is in the Model Penal Code. But this does not make
it any less useful. It was not intended to be a ready-made statute
for adoption as is—rather, it is a ‘‘plan for criminal law revision,
a source of research material, and a guide to the development of
modernization of the law.”” Task Force Report: The Courts, supra.

¢‘It should be noted, however, that it was not the pur-
~ pose of the Institute to achleve uniformity in penal law
throughout the nation; since it was deemed inevitable -
that substantial differences of social situation or of point
of view among the states should be reflected in substantial
variation in their penal laws. The hope was rather that
‘the model would stimulate and facilitate the systematic
reexamination of the subject needed to assure that the pre-
vailing law does truly represent the mature sentiment of
our respective jurisdictions, sentiment formed after a
- fresh appraisal of the problems and their- possible solu- -
tions. Of course, the Institute was not without ambition
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that in such an enterprise the model might seem worthy

" of adoption or, at least, of adaptation. It coupled that
ambition with the recognition that legislators working
with the model might well find ‘it unacceptable on given
points and helpful upon others. It also recognized that

. much useful legislative work is addressed to particular
“problems of the penal law rather than to general revision,
and wished the Code to be of aid, so far as possible, in
undertakings of this kind.”” Wechsler, Codification of the
Criminal Low in the United States: The Model Penal
Code, 68 Col. L. Rev. 1425, 1427 (1968).

- Additionally, many States and the Federal Government have
either enacted new penal codes or have had legislative commissions
make recommendations as to such laws. Chief among the States
is the New York revision (N. Y. Rev. Pen. Law (McKmney 1967))
together with those of Illinois, Wisconsin, Michigan, California
and Connecticut. We have drawn heavily upon the work of these
States. The Study Draft of the Federal C11m1na1 Code was pub-
lished late in our work To some extent, we have drawn upon this .
also.
Drafting and Deciding

The Penal Code has gone through three drafting states. First,
we prepared A ‘‘Study Draft’’ which is about two thousand
pages in length. This set forth the various areas to be covered
by the Code and included, in each area, the Model Penal Code
provisions and an explanatlon of it; a summary of existing New
Jersey law, from cases or statutes; and a collection of 1mportant_
statutes from other States. This draft was reproduced and sub-
mitted to the Commission. The full Commission, or a subcom- -
mittee met and made tentative decisions upon the issues presented
by the draft. From this, a ‘“Tentative Draft’’ was written. This
document, which is about one thousand pages long, contained a
draft of the statutory language of the Code and a Drafter’s Com-
mentary upon each provision. At this point, the Commission met
in weekly sessions for a period of some five months. From these
meetings, relatively firm decisions as to the contents of the Code

were made. Using this, the Commission’s staff drafted thls, our
Final Report.

We believe that these drafting stages, meetings and discussions
have produced a balanced, rational and fair Code. We recommend
it to the Legislature, the Governor and to the people of this State
for adoptlon , ,

x1



The Organization of the Penal Code |

The Code has been organized with the problems of existing law
in mind. It presents a structured scheme, built upon the format of
the Model Penal Code, through which the Legislature may express
its will upon matters of vital importance. It is divided into four
Subtitles. ‘

Subtitle 1, consmtmg of five Chapters, is devoted to Gemeral
Provisions. It sets forth matters common to many or all offenses..
These are:

CaaprEr 1. PRELIMINARY

CuaprEr 2. GENERAL PRrINCIPLES OF LiaBLiry
CmaPTER 3. GENERAL PRINCIPLES OF JUSTIFICATION
CrEapTER 4. RESPONSIBILITY '
CuapTER 5. IncHOATE ORIMES.

- In general, these matters have either not been treated in our
statutes or are found in a limited, haphazard way.

Subtitle 2, The Definition of Specific Offenses, consists of 20
Chapters. They have been arranged according to the type of social
danger indicated by the offender’s behavior. Kach offense is
defined in terms of the specific conduct proscribed. In drafﬁng
these provisions, three overriding con31derat10ns prevailed in the
. minds of the Commissioners:

—There must be an attempt to match the degree of the de-
fendant’s offense with his actual culpability. Strict lia-
bility and “presumed intent’’ were, to the extent possible
eliminated or limited in the Code.

—The eriminal law should extend only to areas where the
- -public has an actual, definable and workable interest in pro-
seribing the COnduct’. A strong feeling exists in our minds
that existing law has ‘‘over-criminalized’’ society. In
particular, we believe the criminal law should be withdrawn
substantially from the field of sexual behavior between con-
senting adults. This view has been very well expressed by
“the President’s Commission on Law Enforcement and The
 Administration of Justice:

““In many instances leglslatures have responded to
-difficult probléms of social control by making the un-
desired conduct criminal. And many people are pre-
pared to argue that if the legislature has not included
a criminal penalty as a means of enforcement, it is not
really serious about the matter.
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‘If we are deeply disturbed by something which we
know to be happening, and feel that we 0u0"ht to be
doing something to prevent it, this feehno can be
partly relieved by prohibiting it on paper. Hven if
we merely succeed in persuading some organization

- to issue a statement deploring Whatever it 1is,
we have done something: but of course, the supreme
form of prohibition on paper is the act of Parliament.’

“The criminal law is not the sole or even the primary
method relied upon by society to motivate compliance
with its rules. The community depends on a broad spec-
trum of sanctions to control conduct. Civil lLiability,
administrative regulations, licensing, and noneriminal
penalties carry the brunt of the regulatory job in many
very important fields, with little additional force con-
tributed by such infrequently used criminal provisions
as may appear in the statute books. Internal moral com-
punctions and family, group, and community pressures
are some of the obvious informal sanctions that often
are more effective than the prohibitions of the criminal
law. The overready assumption that the way to con-
trol behavior is by making it ecriminal may interfere with-
the operation of the criminal law and inhibit the de- .
velopment of solutions to underlying social problems.
Too infrequently have the limits of the effectiveness of
criminal law been critically examined and the costs that
must be paid for its use appraised.”” Task Force Re-
port: The Courts, supra, at 98. ‘

See also Allen, The Borderlcmd and Criminal Justice, pp. 3-4
(1964).

—There must be an attempt to define, for each area of Wrong—
doing, a range of crimes and offenses to permit an equating
of the defendant’s guilt with the offense. This allows the
Jury to arrive at a more ratlonal result and facilitates
bargaining.

Subtitle 3 is Sentencing. Tt consists of five Chapters and a series
of amendments to our existing Parole Act:

CuarTER 43. AUuTHORIZED DIisposiTioN oF OFFENDERS
CuarTER 44. AvuTHORITY OF COURT IN SENTENCING -
CHAPTER 45. SUSPENSION OF SENTENCE; PROBATION
CuarTER 46. FinEs AxD ResTiTUTIONS

AMENDMENTS TO STATUTES RELATING TO PAROLE

CuapTer 1. Loss axnp Restoration or RiecuTs INcipENT TO CON-
VICTION OF AN OFFENSE. Vo
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Sentencing is, of course, an integral part of a penal code. As
we worked in this area, we found, as did the drafters of the Model
Penal Code, that corrections is also. The line dividing the two is
very fine. With revision in the corrections field, this area must
also be reviewed. As to the last Chapter, we view the collateral
consequences of a criminal conviction to be as much a part of, and
as important to a penal code, as sentencing.

The present sentencing systém, if it can be called a system, is
defective in a number of respects. There is a senseless and in-
defensible variety of sentences prescribed for offenses. This leads
to a total absence' of sensible classification of the seriousness of
different crimes. This is true both as to terms of imprisonment
and fines. We reduce this chaos of sentencing categories to seven
basic types: capital crimes, crimes of the first, second, third and
fourth degree, disorderly persons offenses and petty disorderly
persons offenses. A major reform of the proposed code is the
institution of a consistent plan of grading individual offenses.
Present penal law employs grading erratically. Some crude
grading appears in the homicide and a few other provisions. The
Code establishes a system of grading for virtually every offense.
Legislative grading is important as a matter of fairness between
offenders far apart in the spectrum of social danger and as a de-
sirable legislative control of the discretion of sentencing judges.
It can and does, under the proposed code, facilitate prosecutions,
by grading as disorderly persons offenses minor instances of what
would otherwise be crimes. The former can be prosecuted by com-
plaint rather than grand jury indictment, and tried before magis- -
trates, thus helping to clear the dockets of the upper courts for
more serious cases. y

Subtltle 41is ventltled Administrative Provisions. Here, Various
regulatory provisions; now found in Title 2A, have been gathered.
In this way, the definition of an offense in a particular field is
clearly distinguished from licensing and other regulation in that
© field.

This systematizing of penal law is the core of the proposed re-
form. It is more 1mportant than any single one of the hundreds of
proposed 1mprovements in the substantive law. That is because this

systematic code makes it possﬂole now and in the future, to look at
any particular provision in terms of its consistency Wlth the whole
syster.
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Tbe Problems of Correction Reform dﬂd Capzztzzl Pum.sbmemt

The scope of our mandate 1mposed two important limitations
upon our work. One of these has already been mentioned, the area
“of corrections. Asnoted earlier, we made only those limited recom-
mendations in the area of corrections necessary to implement our
recommendations in the code, particularly with regard to sen-
tencing. The Legislature has already recognized the need for cor-
rectional reform by creating a Commission to study and make
recommendations for reform in that field. We agree that change in
that area is drastically needed. We do believe, however, the need
for a new penal code to be so demanding that it should not await

either the work or the funding necessary for correctlonal law re-

form.

When the Commission studying correetions reports and» the
Legislature considers its recommendations,: consideration should
be given to the changes made necessary in our Code in the areas of
sentencing, probation and parole. e _

The second area which we considered as being beyond the scope
of our mandate is capital pumshment Agam the Legislature has
moved to create a separate Commission to study this problem. In
order not to conflict with the work of that group, we have drafted
the code on the assumption that the death penalty is to be retained.
We have, however, made some changes in the scope of the
death penalty and in the procedures surrounding the ‘decision
whether it should be imposed. The overall effect of these recom-
mendations will, in our view, be to reduce the number of instances
in which the death penalty will be imposed. These recommenda-
tions should not, however, be construed as ‘a decision by the Com-
mission in favor of capital punishment. We did not consider it
appropriate for us to consider that issume. If, however, capital
punishment is to be retained, we then consider our recommenda-
tions as approprlately estabhshmo' the procedures under Whmh the
declsmn is to be made. : : :

In the event that the Leglslature abohshes capltal pumshment
Chapters 4 and 11, defining 1espons1b1hty and crlmmal hommlde,
should- be rev1ewed and revised.
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Tue LEGISLATIVE HiSTORY OF THE PENAL CODE

Our ﬁles and ‘working papers have been deposited in the Law
Library of Rutgers, The State Umversfcy Law School-—Newark.
They are available there for use in tracing the history and develop-
ment of the penal code. Copies of the Study Draft and the Tenta-
tive Draft are also-available through the State lerary and the
11brames of the State’s law schools.

C onvluszon

It should be noted that thls is a unanimous report and recom-
mendation. Not unexpectedly, in our discussions, areas of dis-
agreement arose. The issues being considered are so vital to the
maintenance of an orderly society and the preservation of indi-
vidual liberty that one could not expect otherwise. We have re-
solved these areas, however, and have created what we conceive
to be an integrated, balanced document.

Eact of us, the Commissioners and the Staff, wish to express our
gratitude for the opportunity to have served. We all said, on
many occasions during our work, that this had been one of the most
educational expemences in our p1ofess1onal lives.

In order to assist the Legislature in considering the Code, we ask
that the life of the Comxmssmn be extended and that some funds
- be made available for us to contmue employing some. Staff assist-
ance.

In cone'lusion-,?w"e-would like to note that our C‘om_mission was
appointed on a bipartisan basis: it operated, however, on a com-
_ pletely nonpartisan basis. The danger of mixing politics with
the reform of the penal law has been noted by Senator McClellan.
He views the subject as being too important to be the subject of
narrow political advantage. We quote, and recommend to the
Legislature, his views:

- “Mr. President, I know of no surer lesson of history
than that politics should not be mixed in the process of
codification, reform and revision, but that it inevitably
- will, in some measure, taint our work. - Bacon’s plan for
reform aborted because of politics. Napoleon’s Code
became possible only through extraordinary legislative
means. The work of Livingston and Field had to run the
gauntlet of political criticism. If we are to develop a
new Hederal Code, codifying, reforming and revising our
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laws, we ought, however, to put aside politics or at least
minimize its impact on our work produet to whatever de-
gree possible. Crime and criminal justice are too im-
portant for our people to be made the subject of narrow
political advantage. Too much is at stake and too great is
the need for reform to run the risk of losing it all for the
momentary gains of polities.

On the other hand, debate is not only to be expected, but
to be welcomed, for it is only through the examination of
diverse views stated by able advocates that we can reach
sound decisions. No one has a monopoly on truth. Any
one who has an open mind can learn from those who dis-
agree with him. I would hope, however, that as we under-
take this refrom that all could pledge themselves to the
same goal: a comprehensive new C(ode. Differences"
should be confined to particular issues and not generalized
to the Code itself. Otherwise, I fear our task will be in
vain.”” McClellan, supra. '

Respectfully Sumbitted,

Roserr E. Knowvrow, Chairman

T. Girarp Waarron, Vice Chairman
Witriam K. Dickey

Dominick J. FERRELLI

Epwarp GAULKIN

Arvin HE. GraNITE

CuaArLEs J. IrwIN

Ricmarp B. McGryNN

Ronarp Owens

Joun G. Gramam, Secretary
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" SUBTITLE 1. GENERAL PROVISIONS
CHAPTER 1. PRELIMINARY

SecrioN 2C:1-1. 'TITLE AND EFFECTIVE DATE.

a. This Act is called the New J ersey Penal Code. It shall b’eoome
effective on . ] ....... .. (insert date) . ... ... ... ... '

b. Except as prov1ded in Subsections ¢ and d of this Section,
the Code does not apply to offenses committed prior to its effectlve
date and prosecutions for such offenses. shall be governed by the
prior law, which is continued in effect for that purpose, as if this
Code were not in force. For the purposes of this Section, an
offense was committed after the effective date of the Code if any
of the elements of the offense occurred subsequent thereto.

c. In any case pendlnw on or after the effective date of the Code
involving an offense committed prior to such date:

(1) procedural provisions of the Code shall govern, insofar as .
they are justly applicable and their apphoatlon does not introduce
confusion or delay; ‘ ,

(2) prov1s1ons of the Code according a defense, mitigation, or a
reduction in the severity of the offense shall apply with the con-
sent of the defendant;

(3) the Court, with the consent of the defendant may. 1mpose
sentence under the provisions of the Code applicable to the offense
and the offender.

d. Provisions of this Oode governing the treatment and the
release or discharge of prisoners, probationers and parolees shall
apply to persons under sentence for offenses committed prior to the
effective date of the Code, éxcept that the minimum of maximum
period of their detention or superwsmn shall in no case be in--
creased.

SOURCE OR REFERENCE'

N. J.: 1:1-15 . Study Draft Page: TA-1
Model Penal Code: 1.01 : Tentative Draft Page: 1
" QOther: None . /~ Commentary Page: 1



SECTION 2C:1-2. PURPOSES; PRINCIPLES OF CONSTRUCTION.

a. The general purposes of the provisions 'governing the
definition of offenses are:

(1) to forbid, p1event and condemn conduct that unjustifiably
and inexcusably inflicts or threatens substantlal harm to individual
or public interests ;-

(2) to insure the pubhc safety by preventing the commission of
offenses through the deterrent influence of the sentences autho-
rized, the rehabilitation of those convicted, and their ‘confinement

’ When required in the interests of public protectlon "

(3) to subject to public control persons whose conduct indicates
that they are disposed to commit offenses; :

(4) to give fair warning of the nature of the conduct proser ibed
and of the sentences authorized upon conviction;

(5) to differentiate on reasonable grounds between serious and

‘minor offenses; and

(6) to define adequately the ‘act and mental state which con-
stitute each offense, and limit the condemnation of conduct as’
ceriminal when it is without fault.

“b. The general purposes of the provisions governing the'
sentencing of offenders are:

(1) to prevent and condemn the commission of offenses ;

(2) 'to promote the correction and rehabilitation of offenders;

(3) to insure the public safety by preventing the commission

~ of offenses through the deterrent influence of sentences imposed

and the confinement of offenders when required in the interest of
public protection;

(4) to safeguard offenders against excessive, dlsproporhonate
or arbitrary punishment;

(5) to give fair warning of the nature of the sentences that may
be imposed on conviction of an offense; .

(6) todifferentiate among offenders with a view to a Just in-
dividualization in their treatment; and

(7) to advance the use of generally accepted smentlﬁc methods
and knowledge in sentencing offendels

¢. The provisions of the Code shall be construed according to the
fair import of their terms but when the language 1s~suscept1ble
of differing comstructions it shall be interpreted to further the
general purposes stated in this Section and the special purposes

“of the particular provision involved. The discretionary powers

2‘\



conferred by the Code shall be exercised in accordance with the
criteria stated in the Code and, insofar as such criteria are not
demswe, to further ‘the general purposes stated in this Sectlon

SOURCE OR REFERENCE - <
N. J.: None . Study Draft Page: TA- 4
Model Penal Code: 1.02 - ' Tentative Draft Page: 5

. Other: N. Y. 1.05; 5.00 - Commentary Pa,ge: 2

. SECTION 2C:1-3. TERRITORIAL APPLICABILITY.

a. Except as otherwise provided in this Section, a person may
be convicted under the law of this State of an.offense committed
by his own conduct or the conduct of anothel for which he is legally
accountable if : '

(1) either the conduet which is an elem'ent of the offense or the
result which is such an element occurs within this State;

~ (2) conduct occurring outside the State is sufficient under the

law of this State to const1tute an attempt to commit an offense‘
within the State;

(3) conduct occurring outside the State is sufﬁelent under the
law of this State to constltute a eonspnacv to commit an offense -
within the State and an overt act in furtherance of such conspiracy
occurs within the State;

(4) conduct occurring within the State estabhshes complicity in
the commission of, or an attempt, or conspiracy to commit, an
offense in another jurisdic-tion which also is an offense under the
law of this State; :

(5) the offense consists of the omission to pe1f0rm a leoal duty
imposed by the law of this State with respect to domicile, re31dence
or a relationship to a person, thing or transaction in the State; or

(6) the offense is based on a statute of this State which expressly
prohibits conduct outside the State, when the conduct bears a
reasonable relation to a legitimate interest of this State and the
actor knows or should know that his conduect is likely to affect that
interest.

b. Subsection a(1) does not apply when either causing a speeiﬁed
result or a purpose to cause or danger of causing such a result is
an element of an offense and the result occurs or is designed or
likely to occur omnly in another jurisdiction where the conduct
charged would not constitute an offense, unless a legislative pur-
pose plainly appears to declare the conduct criminal regardless of
the place of the result.



*¢. Subsection a(1) does not apply when causing a particular
result is an element of an offense and the result is 'caused by con-
duct occurring outside the State which would not constitute an
 offense if the result had occurred there, unless the actor purposely
or knowingly caused the result within the State.

d. When the offense is homlclde, either the death of ‘the vietim
or the bodlly impact causing death constitutes a ‘‘result, ?? within
the meamng of Subsection a(l) and if the body of a homicide
Vietim is found within the State, it may be inferred that such result
occurred within the State. S

e, This State includes the land and water, 1nclud1ng the Waters
jset forth in N.J.S. 40:19-5, and the air space above such land
and water with respect to which the State has legislative jurisdic-
tion. If also includes any territory made subject to the criminal
jurisdiction of this State by compacts between it and another State
or between it and the Federal government.

f. Notwithstanding that territorial ;jurlsdlctlon may be found
under this Section, the Court may dismiss, hold in abeyance for
up to six months, or; with the permission of the defendant, place on
the inactive list a eriminal prosecutlon under the law of this State
where it appears that such action is in the interests of justice
because the defendant is ‘being or is likely to be prosecuted for an
offense based on the same conduct in another jurisdiction and this
State’s interest will be adequately served by a prosecutlon in the
"other Jurlsdlctmn

SOURCE OR REFERENCE ‘
N. J.: None Study Draft Page: TA-11

* . Model Penal Code: 1.03 - ., Tentative Draft Page: 10

. Other: None _ Commentary Page: 5

- SECTION 2C:1-4. CLASSES OF OFFENSES.

 a. An offense defined by this Code or by any other statute of
,thls State, for which a sentence of death or of 1mpr1sonment n
excess of six months is authorized, constitutes a crime within the
meaning of the Constitution of thls State. Crimes are designated
in this Code as capital or as being of the first, second, third or
fourth degree. :
- b. An offense is a disorderly persons offense if it is so desig-
nated in this Code or in a statute other than this Code or if it is
defined by a statute other than this Code which now provides that
persons convicted thereof may not be sentenecd to imprisonment
for a term of more than 6 months. An offense is a petty disorderly
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persons offense if it is so designated in this Code or in a statute
other than this Code. Disorderly persons offenses and petty
disorderly persons offenses are petty offenses and are not crimes
within the meaning of the Constitution of this State. There shall
be no right to indictment by a grand jury nor any right to trial
by jury on such offenses. Conviction of such offenses shall not
give rise to any disability or legal disadvantage based on con-
viction of a crime.

c. An offense defined by any statute of this State other than -
this Code shall be classified as provided in this Section or in Sec-
tion 2C :43-1 and the sentence that may be imposed upon conviction
thereof shall hereafter be governed by this Code. The provisions
of this Subsection shall not, however, apply to the offenses defined
by the ‘“New Jersey Controlled Dangerous Substances Act,”’
N.J.S. 24:21-1 through 45, which shall be continued in effect.

SOURCE OR REFERENCE .
N. J.: 2A:169-4 Study Draft Page: TA-22

Model Penal Code: 1 04 Tentative Draft Page: 20
Other: None Commentary Page: 9

SECTION 2C:1-5. ABOLITION OF COMMON LAW CRIMES; ALL OFFENSES
DEFINED BY STATUTE; APPLICATION OF GENERAL PROVISIONS OF
THE CODE; LIMITATION OF LOCAL GOVERNMENT LAWS. =

a. Common law crimes are abolished and no conduct constitutes
an offense unless the offense is defined by this Code or another
statute of this State.

b. The provisions of Subtitles 1 and 3 of the Code are applicable
to offenses defined by other statutes, unless the Code otherwise
provides. -

~ c. This Section does not affect the power of a court to punish
for contempt or to employ any sanction authorized by law for the
~ enforcement of an order or a civil judgment or decree.

d. Notwithstanding any other provision of law, the Jocal gov-
ernmental units of this State may neither enact nor enforce any
ordinance conflicting with any provision of this Code or with any
policy of this State expressed by this Code, whether that policy he
expressed by inclusion of a provision in the Code or by exclusion
of that subject from the Code.

SOURCE OR REFERENCE

N. J.: 2A:85-1 Study Draft Page: TA-30
Model Penal Code: 1.05 Tentative Draft Page: 23
Other: None Commentary Page: 11



SECTION -2C:1-6.  TIME LIMITATIONS.
‘a. A prosécution for murder may be commenced at any time.

~b. Except. as otherwise provided ‘in this Section, prosecutions
for other offenses are sub;]eot to the followm periodsof limita-
tions: o

(1) a proseoutlon for a crime must be commenced within ﬁve
years after it ig comm1tted

(2) a proseoutlon for a d1sorderly persons offense or petty
d1501derly persons. offense must be commenced mthm one year
after it is ‘committed ; '

¢ If the perlod prescrlbed in Subsectlon b has expired, &
prosecution may mevertheless be commenced against a public
officer or employee or any person acting in comphclty with such
pubho officer or employee for any offense based upon misconduct
in office by such public officer or employee at any time when the

. defendant is in public office or employment or within two years
thereafter.

d ‘An offense 18 oommltted elther When every element - oceurs,
or, if a legislative purpose to prohibit a continuing course of con-
duct plainly appears, at the time when the course ‘of conduct or
the defendant’s complicity therein- is termlnated Tlme starts to

run on the day- afte1 the offense is oonlmltted
7

e, A proseoutlon is commenced for a crime When an 1ndlotment
is found and for a non-lndlctable offense, as defined in Section
2C:1-4b, when a warrant or other process is issued, provided that
such Warrant or proeess 1s exeouted Wlthout unreasonable delay

- f. ’I‘he period of limitation does not run during-any time when a
proseeutmn against the aeoused for the same conduct is pending
in this State. . '

v . SOURCE OR REFERENCE ‘ SRR
: ,N J.: 2A: 159-1 to 4; 2A:169- - Study Draft Page: IA-35
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Model Penal Code 1. 06 - Tentative Draft Page: 26

+ Other: None o - Commentary Page: 13



SECTION 2C 1-7. METHOD OF PROSECUTION WHEN CONDUCT CON-

STITUTES MORE THAN ONE OFFENSE. L 0

a. Prosecutwn for Multtple Oﬁ”efnses, Lamitation on Com)wtwns
‘When the same conduct of a defendant may establish the commis-
sion of more than one offense; the defendant may be prosecuted
~ for each such offense. He may not, however, be conwcted of more

than one offense if : : -

(1) one offense is included in the other as deﬁned 1n Subsec-
tion d of this Sectlon, :

(2) one offense consists only of a consplracy or other form of
preparatlon to commit the other;

(3) inconsistent findings of fact are - requu’ed to establish the
comnnssmn of the offenses; '

(4). the offenses differ only in that one is deﬁned to proh1b1t a
des1gnated kind of conduet generally and the other to proh1b1t a
specific instance of such conduct; or

(5) the offense is defined as a contmumg course of conduct and
the defendant’s course of conduct was uninterrupted, unless the
law. prov1des that . specifie perlods of such conduct -constitute
separate offenses g \

b. Eamatation on Sepamte mels for Multzple Oﬁ”enses Except
as provided in-Subsection ¢ of this Section, a' defendant shall not
be subject to separate trials for multiple offenses based .on the same
conduct, or arising from the same criminal episode, if such offenses
are known to the appropriate law enforcement officials at the time
of the commencement of the first trial and are Wlthm the juris-
dlctlon and venue of a single court.

c. AuthomtJ of Court to Order Sepamte Tmals When a. de-
. fendant is. charged with two or more offenses based on the same
conduct or arising from the same eriminal eplsode, the Court-may

order any. such charge to be tried separately in accordance W1th
the Rules of Court

- d. Comviction of I%cluded Oﬂ”e%se Pewmtted A defendant may
be convicted of an offense-included in an offense charged whether
or not the included offense is an 1ndlctab1e offense. . An offense 1§ -
so included when:.

( 1) itis estabhshed by proof of the same or less than all the facts'
required to establish the commission of the offense charged; or -

(2) ‘it consists of an attempt to commit the offense charged or
to commit an offense otherwise included therein; or

-
i



(3) it differs from the offense charged only in the respeet that a -~
- less serious injury or risk of injury to the same person, property or
_.public interest or a lesser kmd of eulpablhty suffices to estabhsh
1ts commission.

e. Submission of Included Oﬂ”e'nse to Jury. The Court shall not
charge the jury with respect to an included offense unless there is
a rational basis for a verdiet convmtlng ‘the defendant of the
mcluded offense. :

i - SOURCE OR REFERENCE

N. J.: None Study Draft Page: TA-46
. Model Penal Code: 1.07 ' Tentative Draft Page: 35

Other::None . ° Commentary Page: 18

SECTION 2C:1-8.  WHEN PROSECUTION BARRED BY FORMER PROSE-
CUTION FOR THE SAME OFFENSE. '

A prosecution of a defendant for a violation of the same pro- .
vision of the statutes based upon the same facts as.a former
prosecution is barred by such former proseoutlon under the fol-
. lowing clrcumstances

- a. The former prosecutlon resulted in an acquittal by a finding
of not guilty by the trier of fact or in a determination that there.
was insufficient evidence to warrant a conviction. A finding. of
guilty of a lesser included offense is an acquittal of the greater
1nclus1ve offense, although the conviction is subsequently set aside.

b. The former prosecution was terminated, after the complalnt
‘had been filed or the indictment found, by a final order or judg-
ment for the defendant, which has not been set aside, reversed, or
vacated and which. necessamly required a determination incon-
sistent with a fact or a legal proposition that must be established

- for conviction of the offense.

¢. The former prosecution resulted in a conviction. There is a
conviction if the prosecution resulted in a judgment of conviction
which has not-been reversed or vacated, a verdict of guilty which,
has not been set aside and which is capable of supporting a judg-
ment, or a plea of guilty accepted by the Court. In the latter two-
cases failure to enter judgment must be for a reason other than a
- motion of the defendant. ’ o

.d. The former proseeutlon was 1mpr0perly terminated. Except
as provided in this Subsection, there is an improper termination
of a prosecution if the termination is for reasons not amounting
to an acqulttal and it takes place after the j jury was impaneled and
" sworn or, in a trial before a court without a Jurv, after the first

‘ 8 v\



witness was sworn but before findings were rendered by the trier
of facts. Termination under any of the followmg circumstances is
not improper:

(1). The defendant consents to the termination or waives, by
motion to dismiss or otherwise, his rlght to object to the terml-
natlon

(2) The trial court finds that the termination is ‘necessary
because of the failure of the jury to agree upon a verdict after a
reasonable time for deliberation has been allowed.

(3) The trial court finds that the termination is required by a
sufficient legal reason and a manifest or absolute or OVGI’I‘ldlIIO’
necessity.

SOURCE OR REFERENCE

N. J.: None ) Study Draft Page: TA-61
Model Penal Code: 1.08 Tentative Draft Page: 49
Other: None Commentary Page: 26

SEcTION 2C:1-9.. WHEN PROSECUTION BARRED BY FORMER PROSE-
CUTION FOR DIFFERENT OFFENSE.

A prosecution of a defendant for a violation of a different pro-
vision of the statutes or based on different facts than a former
prosecution is barred by such former prosecution under the fol-
lowing circumstances:

~ a. The former prosecution resulted in an acquittal or in a con-
viction as defined in Section 2C:1-8 and the subsequent prosecution
is for:

(1) any offense of which the defendant could have been con-
victed on the first prosecution; or

(2) any offense for which the defendant should have been tried
on the first prosecution under Section 2C:1-7, unless the Court

ordered a separate trial of the charge of such offense; or -

(3) the same conduct, unless (a) the offense of ~which the de-
fendant was formerly convicted or acquitted and the offense for
which he is subsequently prosecuted each requires proof of a fact
not required by the other and the law defining each of such offenses
is intended to prevent a substantially different harm or evil, or'(b) |
the second offense was not consummated when the former tmal
began. :

b. The former prosecution was ‘terminated, after the complaint
was filed or the indictment found, by an acquittal or by a final
order or judgment for the defendant which has not been set aside,

9
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reversed or vacated and which acquittal, final order or judgment
necessarily required a determination inconsistent with a fact which
must be established for conviction of the segond offense.

c. The former prosecutlon was 1mp10pe1]y te1m1nated as im- |
proper termination is defined in Section 2C :1-8, and the Subsequent
- prosecution is for an offense of which the defendant could have

been convicted had’the f01me1 prosecutlon not been 1mp10porlv
terminated. |

{

SOURCE OR REFERENCE

N. J.: None - Study Draft Page: TA- 70
" Model Penal Code: 1.09 Tentative Draft Page: 57
. Other:. None Ce - Commentary Page: 30

SECTION 2C:1-10. FORMER PROSECUTION IN ANOTHER JURISDICTION:
"WHEN A BAR.

When conduct constitutes an offense within the concurrent juris-
diction of this State and of the United States or another State,
a prosecution in a court of general jurisdiction in any such-other
jurisdiction is a bar to a subsequent prosecution in this State under
the following circumstances :

a. The first prosecution resulted in an acquittal or in a con-
viction as defined in Section 2C :1-8 and the subsequent prosecution
is based on the same conduct, unless (1) the offense of which the
defendant was formerly eonvic-ted or acquitted and the offense
for which he is subsequently prosecuted each requires proof of a
fact not required by the other and the law defining each of such
offenses is intended to prevent a substantially different harm or
evil or (2) the offense for which the defendant is subsequently
prosecuted is intended to prevent a substantially more serious
harm or evil than the offense of which he was formerly convicted

‘or acquitted or (3) the second offense was not consummated when
the former trial began; or

b. The former prosecution was terminated, after the informa-
tion was filed or the indictment found, by an acquittal or by a final
order or judgment for the defendant, which has not been set aside,
‘reversed or vacated and which acquittal, final order or judgment
necessarily required a determination inconsistent with a faet which
‘must be established for conviction of the offense of which the
defendant is subsequently prosecuted.

SOURCE OR REFERENCE

N, J.: None’ Study Draft Page: IA 74
Model Penal Code: 1.10 Tentative Draft Page: 61 v
~ Other: Noné ‘ Commentary Page: 32 v \
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SECTION 2C:1-11. FORMER PROSECUTION BEFORE COURT LACKING
JuUrIsDICTION OR WHEN FRAUDULENTLY PROCURED BY THE DE- .
FENDANT. ’

A prosecution is not a bar within the meamno of Sections 2C: 1—8
9 and 10 under any of the following clrcumstances

a. The former prosecution was before a court which lacl\ed‘
jurisdiction over the defendant or the offense tried in that court; or

b. The former prosecution was procured by the defendant with-
out the knowledge of the appropriate prosecuting officer; or

c. The former prosecution resulted in a judgment of conviction
“which was held invalid in a subsequent proceeding on a petition
. for post-conviction relief or similar process, except that any bar
as to reprosecution for a greater inclusive offense created by Sec-
tmn 20 :1-8a shall apply.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: TA-77
Model Penal Code: 1.11 Tentative Draft Page: 65

Other: None Commentary Page: 33

SECTION 2C:1-12. PROOF BEYOND A REASONABLE DOUBT; AFFIRMA-
TIVE' DEFENSES; BURDEN OF PROVING FACT WHEN NOT AN ELE-
MENT OF AN OFFENSE.

a. No person may be convicted of an offense unless each element
of such offense is proved beyond a reasonable doubt. In the
absence of such proof, the innocence of the defendant is assumed.

b. Subsection a of this Section does not:

(1) 1equue the disproof of an affirmative defense unless and
until there is evidence supporting such defense; or R

(2) apply to any defense which the Code or another statute
plainly requires the defendant to prove by a preponderance of
evidence. h

" e A defense is afﬁlmatlve, Wlthm the meamng of Subsection
b(1) of this Section, when:

(1) it arises under a section of the Code which so prov1des or |

(2) it relates to an offense defined by a statute other than the
Code and such statute so provides; or

(3) it involves a matter of exclise or justification peculiarly
within the knowledge of the defendant on which he can fairly be
required to adduce supporting evidence..

11



d. When the applica‘clon bf/ the Code depends upon the finding
of a fact which is not an element of an offense, unless the Code
otherwise provides: ,

(1) the burden of proving the fact is on the prosecution or
defendant, depending on whose interest or contention will be .
furthered 1f the finding should be made; and ‘

(2) the fact must be proved to the satisfaction of the Court or
jury, as the case may be.

¢. When the Code or other statute defining an offense establishes
a presumption with respect to any fact which is an element of an
offense, it has the meaning accorded it by the law of evidence.

SOURCE OR REFERENCE

N. J.: Evidence Rules 13 and 14 Study Draft Page: IA-81
Model Penal Code: 1.12 Tentative Draft Page: 68
Other: None - - Commentary Page: 34

SecrioN 2C:1-13. GENERAL DEFINITIONS. A
In this Code, unless a different meaning plainly is required

a. ‘‘statute’’ includes the Constitution and a local law or ordi-
nance of a political subdivision of the State;

b. ““act’’ or ‘‘action’’ means a bodily movement Whether volun—
tary or involuntary;

c. ‘‘omission’’ means a failure to act;

d. ““conduct’’ means an action or omission and its accompanying
state of mind, or, where relevant, a series of acts and omission;

e. ““actor”’. 1n<31udes Whele 1e1evant a. person guﬂty of an
omission; /

f. ““acted’’ includes, where relevant, ‘‘omitted to act’’;

g. “person,”’ ‘‘he,”” and ‘‘actor’’ include any natural person .
and where relevant a corporation or an umneorporated as-
sociation;

h. “‘element of an offense’” means (1) such conduct or - (2) such
_attendant circumstances or (3) such a result of conduct as

(a) is included in the description of the forbidden conduct in
the definition of the offense; '

(’b) establishes the required kind of culpability;
(¢) negatives an excuse or justification for such conduct;
12 /



(d) negatives a defense under the statute of limitations; or -
(e) establishes jurisdiction or venue;

i. “material element of an offense’’ means an element that does
not relate exclusively to the statute of limitations, jurisdiction,
venue or to any other matter similarly unconnected with (1) the
harm or evil, incident to conduct, sought to be prevented by the

law defining the offense, or (2) the existence of a Justlﬁcatlon or
excuse for such conduct;

J. ““‘reasonably believes’’ or “reasonable belief”” des1gnatea

belief which the actor is not reckless or criminally negligent in.

holding.
SCURCE OR REFERENCE
N. J.: None Study Draft Page: TA-91
Model Penal Code: 1. 13 Tentative Draft Page: 74
Other: None ) Commentary Page: 37
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" CHAPTER 2 GENERAL PRINCIPLES OF LIABILITY

SECTION 2C: 2- . REQUIREMENT OF VOLUNTARY ACT OMISSION AS
BASIs OF LIABILITY POSSESSION ‘AS AN ACT o o v

“a. A person 1s not guilty of an offense unless h1s hablhty Is, _'
based on conduct which includes a voluntary act or the omission
to perform an act of which he‘is physically capable. A bodily move<
* ment that is not'a product of the effort or determination of the

actor, either conscious or habltual is not a voluntary act within
the meaning of this Section. - :

b. Llablllty for the commission of an offense mav not be based
on an omission unaceompamed by action unless:

(1) the omission is expressly made sufficient by the laW deﬁnmcr
the offense; or

(2) a duty to perform the omitted act is otherwise imposed
by law. :

c. Possession is an act, within the meaning of this Section, if
the possessor knowingly procured or received the thing possessed
or was aware of his control thereof for a sufficient period to have
been able to terminate his possession. - A /

SOURCE OR REFERENCE

N. J.: None Study Draft Page: IB-1
Model Penal Code: 2.01 Tentative Draft Page: 7
Other: None Lo /Commentary Page: 38

Skcrion 2C:2-2. GENERAL REQUIREMENTS OF CULPABILITY.

a. Minimum Requirements of Culpability. Encept as provided
in Subsection ¢ (3) of this Section, a person is not guilty of an
offense unless he acted purposely, knowingly, recklessly or negli-
gently, as the law may require, with respect to each material ele—
ment of the offense.

b. Kinds of Culpability Defined.
(1) Purposely. A person acts pur posely with respect to the nature

of his conduct or a result thereof if it is his conscious object to
engage in conduct of that nature or to cause such a result. A per-
son acts purposely with respect to attendant circumstances if he
is aware of the existence of such circumstances or he believes or
14 o
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‘hopes that they exist. ‘“With purpose,” “deswn&d 7 “Wlth
design’’ or equivalent terms have the same meaning. . ’

(2) Knowingly. A person acts knowingly with respect to the
mnature of his conduct or the attendant circumstances if he is aware
- that his conduct is of that nature, or that such circumstances exist,
or he is aware of a high probability of their existence. A person
acts knowingly with respect to a result of his conduct if he is aware
that it is practically certain that his conduct will cause such a
result. “Knowmg,” ““with knowledfre” or equivalent terms have
the same meaning.

(3) Recklessly. A person acts recklessly with respect to a
material element of an offense when he consciously disregards a.
substantial and unjustifiable risk that the material element exists
or will result from his conduct. The risk must be of such a nature
and degree that, considering the nature and purpose of the actor’s.
conduct and the circumstances known to him, its disregard involves
~a gross deviation from the standard of conduct that a reasonable

person would observe in the actor’s situation. ‘“‘Recklessness,”’
“with recklessness’’ or equivalent terms have the.same meaning. -

(4) Negligenily. A person acts negligently with respect to a
material element of an offense when he should be aware of a sub-
stantial and unjustifiable risk that the material element exists or
will result from his conduct. The risk must be of such a nature .
and degree that the actor’s failure to perceive it, considering the °
nature and purpose of his conduct and the circumstances known.
to him, involves a gross deviation from the standard of care that
a reasonable person would observe in the actor’s situation. ‘‘Negli-
gently’’ or “nevhgence” when used in this Code, shall refer to the
standard set forth in this Section and not to th,e standard applied
in civil cases.

c. Construction of Staz‘uz‘es with Respeci to C’ulpabzl?ty Re-
‘quirements.

(1) Prescribed Culpabzlw Requirement Applies to All Mm‘emal
Elements: When the law defining an offense prescribes the kind
‘of culpability that is sufficient for the commission of an offense,
without distinguishing among the material elements thereof, such
- provision shall apply to all the material elements of the oftense,
unless a contrary purpose plainly appears.

" (2) Substitutes for Kinds of Culpability. When the law p10—
vides that a particular kind of culpablhty suffices to establish an
element of an offense such element is also estabhshed if a porsonr
acts with higher kind of"culpability. -

15



(3) Construction of Statutes Not Stating Culpability Require-
ment. Although no culpable mental state is expressly designated
in a statute defining an offense, a culpable mental state may never- .
theless be required for the commission of such offense, or with
respect to some or all of the material elements thereof, if the

_proscribed conduct necessarily involves such culpable mental state.
A statute defining a crime, unless clearly indicating a legislative
intent to impose strict liability, should be construed as defining
a crime with mental culpability. This provision applies to offenses
‘defined both within and outside of this Code. -

d. Culpability as to Illegality of Conduct. Neither knowledge
nor recklessness nor negligence as to whether conduct constitutes
an offense or as to the existence, meaning or application of the law
determining the elements of an offense is an element of such
offense, unless the definition of the offense or the Code so provides.

- e. Culpability as Determinant of Grade of Offense. When the
~grade or degree of an offense depends on whether the offense is
committed purposely, knowingly, recklessly or eriminally negli-
gently, its grade or degree shall be the lowest for which the de-
terminative kind of culpability is established with respect to any
material element of the offense.

SOURCE OR REFERENCE

N. J.: None ; Study Draft Page: IB-8
Model Penal Code: 2:02 Tentative Draft Page: 80
~Other: N. Y. §15.15(2) ’ Commentary Page: 40

\
SECTION 2C:2-3. CAUSAL RELATIONSHIP BETWEEN CONDUCT AND

RESULT; DIVERGENCE BETWEEN RESULT DESIGNED, CONTEMPLATED
OR RISKED AND ACTUAL RESULT.

a. Conduct is the cause of a result when: ’

(1) it is an antecedent but for which the result in question Would
not have occurred; and

(2) the relationship between the conduct and result satisfies any
additional causal requirements imposed by the Code or by the law
defining the offense.

b. When the offense reqmres that the defendant purposely or
knowingly cause a particular result, the actual result must be
within the design or contemplation, as the case may be, of the actor,
or, if not, the actual result must involve the same kind of-injury
or harm as that designed or contemplated and not be too. remote,
accidental in its occurrence, or dependent on another’s volitional

16
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act to have a just bearing on the aetor s liability or on the grav1ty
of his offense.

c. When the offense requires that the defendant recklessly or
criminally negligently cause a particular result; the actual result
must be within the risk of which the actor is aware or, in the case
of eriminal negligence, of which he should be aware, or, if not, the
~actual result must involve the same kind of injury or harm as the

probable result and must not be too remote, aeccidental in its
occurrence, or dependent on another’s volitional act to have a
just bearing on the actor’s liability or on the gravity of his offense.

d. A defendant shall not be relieved of responsibility for causing
a result if the only difference between what actually occurred and
what was designed, contemplated or risked is that a different
person or property was injured or affected or that a less serious
or less extensive injury or harm occurred. :

e. When causing a particular result is a material element of an
offense for which absolute liability is imposed by law, the element
is not established unless the actual result is a probable consequence -
of the actor’s conduct. :

SCGURCE CR REFERENCE

N. J.: None Study Draft Page: IB-26
Model Penal Code: 2.03 Tentative Draft Page: 95
Other: None ‘ Commentary Page: 49

SEcTION 2C:2-4. IGNORANCE OR MISTAKE.

~a. Ignorance or mistake as to a matter of fact or law is a de-‘
fense if :

(1) it negatives the culpa,ble mental state required to establish
the offense; or

(2) the law provides that the state of mind established by such
ignorance or mistake constitutes a defense.

b. Although ignorance or mistake would otherwise afford a
defense to the offense charged, the defense is not available if the
defendant would be guilty of another offense had the situation
been as he supposed. In such case, however, the ignorance or -
mistake of the defendant shall reduce the grade and degree of the
offense of which he may be convicted to those of the offense of
which he would be guilty had the situation been as he supposed. -

¢e. A belief that conduct does not legally constitute an offense is
a defense to a prosecutlon for that offense based upon such con-
duct when:

17



(1) the statute or other enactment defining the offense is not
known to the actor and has not been published or otherwise Ieason—
~ ably made available prior to the conduct alleged; or

(2) he acts in reasonable reliance upon an official statement of
the law, afterward determined to be invalid or erroneous, con-
tained in (a) a statute or other enactment, (b) a judicial decision,
opinion or judgment, (¢) an administrative order or grant of per-
mission, or (d) an official interpretation of the public officer or
body charged by law with responsibility for the interpretation,
administration or enforcement of the law defining the offense; or

(3) he otherwise diligently pursues all means available to ascer-
tain the meaning and application of the offense to his conduct and
' honestly and in good faith ¢oncludes his conduect is not an offense
‘in clrcumstances in which a law-abldmg and prudent person would

“also so conclude. \

The defendant must prove a defense arising under Subsectlon ¢
.of this Section by a preponderance of ev1dence :

SOURCE OR REFERENCE

N. J.: None . Study Draft Page: IB-22
Model Penal Code: 2.04 = . Mentative Draft Page: 101.
" Other: None Lommentary Page 52

SecrioN 2C:2-5. DEFENSES GENERALLY. =~

Conduct which would otherwise be an offense is excused or
alleviated by reason of any defense now provided by law .for which
neither the Code nor other statutory law defining the offense pro-
vides exceptions or defenses dealing with the specific ‘situation -
involved and a legislative purpose to exclude the defense: clalmed
does not otherwise plainly appear.

SOURCE OR REFERENCE : :
N. J.: None ' - Study Draft Page:. None

Model Penal Code: None \ Tentative Draft Page: 107 ~
Other: None : ' Commentary Page: 55

’ SECTION 2¢C: 2—6 LIABILITY FOR CONDUCT OF ANOTHER COMPLICITY
- a. A person is guilty of an offense if it is committed by his own
conduct or by the conduct of another person for Whlch he is le«rally
accountable, or both. ) : . .
~b. A person is leg ally accountable for the c’onduct of- another
person when:

(1) actmg with the kind of oulpablh‘ty that 1is sufﬁc1ent for the
commission of the offense, he causes an innocent or 1rrespon31ble
person to engage in such conduct; ey

18
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('2) he is mede accountable for the conduct of such other person
by the Code or by the law defining the offense; or

(3) he is an accomplice of such other person in the commission
of an offense.

c. A person is an accomplice of another person in the commlssmn
of ‘an offense if: :

(1) with the purpose of promoting or facilitating the commission
of the offense, he

(a) solicits such other person to commit it;

- (b) aids or agrees or attempts to aid such other person in pla,n—
ning or committing it; or :

(¢) having a legal duty to prevent the commission of the offense,
fails to make proper effort so to do; or

(2) his conduct is expressly declared by law to establish his
comp11c1ty

d. A person who is legally incapable of comm1tt1ng a part1culal
offense himself may be guilty thereof if it'is committed by another
person for whose conduct he is legally accountable, unless such
l1ab1hty is inconsistent with the purpose of the prov1s1on establish-
ing his incapacity.

') e:- Unless. otherwise provided by the Oode or by the law defining

the offense, a person is not an accomplice in an offense comm1ttcd

by another person if': '
(1) he is a vicetim of that offense;

(2) the offense is so defined that his conduct is 1nev1tably in-
cident to its commission; or '

- (3) he terminates his comphclty under mrcumstances mamfes’r- _
mg a complete and Voluntary renunciation as. defined in Section
20 :5-1d pr1or to the commission of the offense. Termination by
renunciation is an affirmative defense which the defendant must
prove by a preponderance of evidence.

f. An accomphce may be convicted on proof of the commission
of the offense and of his complicity therein, though the person
claimed to have committed the offense has not been prosecuted
or convicted or has been convicted of a different offense or degree
of offense or has an immunity to prosecution or conv1ct10n or has
been acquitted.

. SQOURCE. OR REFERENCE

N.J.: 2A:85-2; 2A:85-14 " Study Draft Page: TB- 6
Model Penal Code: 206 . Tentative Draft Page: 108 -

- Other: None ° ‘ ' ‘Commentary Page: 55
19 '



SECTION 2C:2-7. LiABILITY OF CORPORATIONS AND PERSONS ACTING,
OR UNDER A DUTY TO ACT, IN THEIR BEHALF.

a. A corporation may be convicted of the commission of an
offense if: :

(1) the conduct constituting the offense is engaged in by an
agent of the corporation while acting within the scope of his em-
ployment and in behalf of the corporation unless the offense is one
defined by a statute which indicates a legislative purpose not to
impose criminal liability on corporations. If the law governing
- the offense designates the agents for whose conduct the corporation
is accountable or the circumstances under which it is accountable, .
such provisions shall apply.

(2) the offense consists of an omission to discharge a specific
duty of affirmative performance imposed on corporations by law, or

(3) the conduct constituting the offense is engaged in, autho-
rized, solicited, requested, commanded, or recklessly tolerated by
the board of directors or by a high managerial agent acting within
the scope of his employment and in behalf of the corporation.

b. As used in this Section:

(1) ““corporation’’ does not include an entity organized as or by
a governmental agency for the execution of a governmental
program, :

(2) ‘“agent’ means any director, officer, servant, éinployee or
other person authorized to act in behalf of the corporation;

(3) “‘high managerial agent’’ means an officer of a corporation
or any other agent of a corporation having duties of such respon-
sibility that his conduct may fairly be assumed to represent the
policy of the corporation.

c. In any prosecution of a corporation for the commission of an
offense included within the terms of Subsection a (1) of -this Sec-
tion, other than an offense for which absolute liability has been:
imposed; it shall be a defense if the defendant proves by a pre-
ponderance of evidence that the high managerial agent having
supervisory responsibility over the subject matter of the offense
employed due diligence to prevent its commission. This paragraph
shall not apply if it is plainly inconsistent with the legislative pur-
pose in defining the particular offense.

d. Nothing in this Section imposing liability upon a corporation
shall be construed as limiting the liability for an offense of an
individual by reason of his being an agent of the corporation.

20



SOURCE OR REFERENCE

N. J.: None Study Draft Pa,ge 1B-69
Model Penal Code: 2.07 > Tentative Draft Page: 124
Other: None ) Commentary Page: 64

SECTION 2C:2-8. INTOXICATION.

a. Except as prov1ded in Subsection d of this Section, intoxica-
tion of the actor is not a defense unless it negatives an element
of the offense.

b. When recklessness establishes an element of the offense, if
the actor, due to self-induced intoxication, is unaware of a risk of
which he would have been aware had he been sober, such unaware- .
ness is immaterial. \ v

c. Intoxication does not, in itself, constitute mental disease -
within the meaning of Section 2C:4-1.

d. Intoxication. which (1) is not self-induced or (2) is patho-
logical is an affirmative defense if by reason of such intoxication
the actor at the time of his conduct lacks substantial and adequate
' capacity either to appreciate its Wrongfulness or to conform his
conduect to the requirement of law. v -

e. Deﬁmtwns In thls Section unless a dlﬂ"erent meanlng plalnly
is required:

(1) ‘“‘intoxication’” means a disturbance of mental or physical
~capacities resultmg from the introduction of substances 1nt0 the
body,

(2) ““self-induced intoxication’’ means intoxication caused by
substances which the actor knowingly introduces into his body, the
. tendeney of which to cause intoxication he knows or ought to know,
" unless he introduces them pursuant to medical advice or under
such circumstances as would afford a defense to a charge of crime;

(3) “pathological intoxication’’ means intoxication grossly ex-
cessive in degree, given the amount of the 1ntox1cant to which the
actor does not know he is susceptible.

SOURCE OR REFERENCE . -
N. J.: None Study Draft Page: IB-81

Model Penal Code: 2.08 Tentative Draft Page: 131
Other: None Commentary Page: 67
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SECTION 2C 2-9. DURESS

' a. SubJeet to-Subsection b of this Section, it is an affirmative
defense that the actor engaged in the conduct/charged to constitute
an offense because he was coerced to do so by the use of, or a threat
to use, unlawful force against his- person or the person of another,
which a person of reasonable firmness in his situation would have
been unable to resist.

~ b. The defense provided by this Section is unavailable if the
actor recklessly placed himself in a situation in which it was
probable that he would be subjected to duress. The defense is also
unavailable if he was criminally negligent in placing himself in
such a situation, whenever criminal negligence suffices to establish
culpability for the offense charged. In a prosecution for murder,
the defense is only available to reduce the degree of the crime to
manslaughter.

c. It is not a defense that a woman acted on the command of her
,husband, unless she acted under such coercion as would establish
a defense under this Section. The Dresumptlon that a woman, act-
ing in the presence of her husband, is coerced is abolished.

SOURCE OR REFERENCE

N. J.: 2A:85-3 ‘ Study Draft Page: IB- 86 ‘
Model Penal Code: 2.09 Tentative Draft Page: 136

Other: Wisconsin §939.46 Commentary Page: 70

SECTION 2C:2-10. CONSENT

a. In General. The consent of the victim to conduct charged to ‘
constitute an offense or to the result thereof is a defense 1f such
consent negatives an element of the offense or precludes the inflic-
tion of the harm or evil sought to be prevented by the law defining
the offense..

b. Consent to Bodzl?/ H arm. When conduct is charged to con-
stltute an offense because it causes or threatens bodily h_arm, con-
sent ‘to such conduct or to the infliction of such harm is a defense if:

(1) the bodﬂy harm consented to of threatened by the conduct
consented to is not serious; or

(2) the conduct and the harm are reasonably foreseeable hazards
of joint part101pat10n in a concerted act1v1ty of a klnd not for-
bidden by law; or

(3) the consent establishes a ]ustlﬁcatlon for the conduct under
Chapter 3 of the Code. y
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‘c. Ineffective Consent. Unless otherwise provided by the Code
~or by the law deﬁnmg the offense, assent does not constltute con-
sent if:

(1) it is given by a person who is legally incompetent to autho-
rize the conduct charged to constitute the offense; or

(2) it is given by a person who by reason of youth, mental
disease or defect or intoxication is manifestly unable or known by
the actor to be unable' to make a reasonable judgment as to the
nature of harmfulness of the conduect eharged to constitute an
offense; or :

(3) it is induced by force,. duress or deceptlon of a klnd sought
to be prevented by the law defining the offense

SOURCE OR REFERENCE

N. J.: None o Study Draft Page: IB-94
Model Penal Code: 2.11 . Tentative Draft Page: 141
. Other: None . Commentary Page: 73 .

SEC’I‘ION 2C:2-11. D MINIMIS INFRACTIONS.

The Court shall dismiss.a, prosecution if; having regard to the
- nature.of the conduct charged to constitute an offense and the
* natureof the attendant elrcumstances, it finds that the defendant’
conduct:

a. was within a customary license or tolerance, neither expressly
negated by the person whose interest was infringed nor incon-
sistent with the purpose of the law defining the offense,

- b. did not actually cause or threaten the harm or evil sought to
be prevented by the law. defining the offense or did so only to an
extent too trivial to warrant the condemnation of conviction; or

c. presents such other extenuations that it cannot reasonably be
-regarded as envisaged by the legislature in forbidding the offense.

The Court shall not dismiss a prosecution under Subsection ¢ of
this Section without filing a written statement of its reasons.

SOURCE OR REFERENCE

N. J.: None ‘ Study Draft Page: IB-98
Model Penal Code: 212 Tentative Draft Page: 145
Other: None ' v Commentary Page: 74 _

 SECTION 2C:2-12. ENTRAPMENT.

a. A public law enforcement official or a person acting in co-
~ operation with such an official perpetrates an entrapment if for
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the purpose of obtaining evidence of the commission of an offense,
he induces or encourages and, as a direct result, causes another
person to engage in conduct constituting such offense by either:

(1) making knowingly false representations designed to induce
the belief that such conduct is not prohibited; or

(2) employing methods of persuasion or ‘inducement which
create a substantial risk that such an offense will be committed
by persons other than those who are ready to commit it.

b. Except as provided in Subsection ¢ of this Section, a person
prosecuted for an offense shall be acquitted if he proves by a pre-
ponderance of evidence that his conduct occurred in response to
an entrapment. The issue of entrapment shall be tried by the Court
in the absence of the jury. >

¢. The defense afforded by this Section is unavailable when
causing or threatening bodily injury is an element of the offense
- charged and the prosecution is based on conduct causing or threat-

ening such injury to a person other than the person. perpetratmg
the entrapment -

, ' SOURCE OR REFERENCE =
“ N. J.: None : " Study Draft Page: IB-101

Model Penal Code: 2.13 . Tentative Draft Page: 148
Other: None Commentary Page: 75
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‘CHAPTER 3. GENERAL PRINCIPLES OF JUSTIFICATION

SECTION 2C:3—1. JUSTIFICATION AN AFFIRMATIVE DEFENSE; CIVIL
REMEDIES UNAFFECTED.

a. In any prosecution based on conduct which is justifiable under
this Chapter, justification is an affirmative defense.

b. The fact that conduct is justifiable under this Chapte1 does not
abolish or impair any remedy for such conduect Wh1ch is available
in any civil action.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: IC-7
Model Penal Code: 3.01 Tentative Draft Page: 156
Other: None Commentary Page: 79

SECTION 2C:3-2. NECESSITY AND OTHER JUSTIFICATIONS, IN GENERAL.

a. Necessity. Conduct which would otherwise be an offense is
justifiable by reason of necessity to the extent permitted by law
and as to which neither the Code nor other statutory law defining
the offense provides exceptions or defenses dealing with the specific
situation involved and a legislative purpose to exclude the justifi-
cation claimed does not otherwise plainly appear.

 b. Other Justifications in General. Conduct which would other-
wise be an offense is justifiable by reason of any defense of justifi-
cation provided by law for which neither the Code nor other statu-
tory law defining the offense provides exceptions or defenses
dealing with the specific situation involved and a legislative pur-
pose to exclude the justification claimed does not otherwise plainly
appear. '

SOURCE OR REFERENCE

N.J.: 2A:113-6 Study Draft Page: IC-9
‘Model Penal Code: 3.02 Tentative Draft Page: 157
Other: N. Y. §35.05 Commentary Page: 80

SecrioN 2C:3-3. EXECUTION OF PuBLiCc DuTy.

a. Except as prov1ded in Subsection b of this Section, conduct .
is justifiable when it is required or authorized by:

(1) the law defining the duties or functions of a public officer
or the assistance to be rendered to such officer in the performance
of his duties;
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(2) the law governing the execution of legal process;
(3) the judgment or order of a competent court or tribunal;

(4) the law governing the armed services or the lawful conduct
of war; or

(5) any other provision of law imposing a pubhc duty.
b. The other Sections of this Chapter apply to:

. (1) the use of force upon or toward the person of another for
any of the purposes dealt with in such Sections; and

(2) the use of deadly‘force for any purpose, unless the use of
such force is otherwise expressly authorized by law.

¢. The Justlﬁcatlon afforded by Subsectlon a of this Section ap-
plies: v

(1) when the actor believes his conduct to be requlred or autho-
rized by the judgment or direction of a competent court or tribunal
or in the lawful execution of legal process, notwithstanding lack
of jurisdiction of the court or defect in the legal process; and

(2)_ when the actor believes his conduct to be required or autho-
rized to asist a public officer in the performance of his duties, not-
w1thstand1ng that the officer exceeded his legal authority.

SOURCE OR REFERENCE

‘N. J.: None Study Draft Page: IC-14
Model Penal Code: 3.03 Tentative Draft Page: 159
Other: None , Commentary Page: 80

SECTION, 2C:3—4. USsE oF FORCE IN SELF-PROTECTION.

‘a. Use of Force Justifiable for Protection of the Person. Sub-
ject to the provisions of this Section and of Section 2C :3-9, the use
of force upon or toward another person is justifiable when the
actor believes that such force is immediately necessary for the
purpose of protecting himself against the use of unlawful force
by such other person on the present occasion.

b Limitations on Justifying Necessity for Use of Force
(1) The use of force is not justifiable under this Section:

(a) to resist an arrest which the actor knows is being made by
a peace officer in the performance of his duties, although the arrest
is unlawful; or

(b) to resist force used by the occupier or possessor of prop-
- erty or by another person on his behalf, where the actor knows that
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the person using the force is doing so under a claim of right te
protect the property, except that this limitation shall not apply if:

(1) the actor is a public officer acting in the performance of his
duties or a person lawfully assisting him therein or a person mak-
ing or assisting in a lawful arrest;

(11) the actor has been unlawfully dlspossessed of the property
~ and is making a re-entry or recaption justified by Section 2C:3-6; or

(iii) the actor reasonably believes that such force is necessary
to protect himself against death or serious bodlly harm.

" (2) The use of deadly force i is not Justlﬁable under this Section
unless the actor believes that such force is necessary to protect
himself against death or serious bodily harm; nor is it justifiable
B
~ (a) the actor, with the purpose of causing death or se'rlous bodily

harm, provoked the use of force against hlmself in the same en-
counter; or

(b) the actor knows that he can avoid the necesqty of using such
force with complete safety by retreating or by surrendering pos-
session of a thing to a person asserting a claim of right thereto
or by complying with a demand that he abstain from any action
which he has no duty to take, except that:

(i). the actor is not obhged to retreat from his dwelhng, unless
he was the initial agressor or is assailed in his dwelling by another
person whose dwelling the actor knows it to be; and .

(ii). a public officer justified in using force in the performance
of his duties or a person justified in using force in his assistance
or a person justified in using force in making an arrest or prevent-
ing an escape is not obliged to desist from efforts to perform such

- duty, effect such arrest or prevent such escape because of resistance
or threatened resistance by or on behalf of the person agamst '
whom such action is directed.

(3) Except as required by paragraphs (1) and (2) of this Sub-
section, a person employing protective force may estimate the
necessity of using force when the force is used, without retreating,
surrendering possession, doing any other act which he has no legal
duty to do or abstaining from any lawful action.

SOURCE OR REFERENCE

N. J.: 2A:113-6 Study Draft Page: IC-18
Model Penal Code: 3.04 Tentative Draft Page: 162

Other: None - Commentary Page: 82
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SECcTION 2C:3-5. USE OF FORCE FOR THE PROTECTION OF QTHER
PERSONS. '

a. Subject to ‘the provisions of this Section and of Section
20 :3-9, the use of force upon or toward the person of another is
Justlﬁable to protect a third person when:

(1) the actor would be justified under Section 2C:3—4 in using
such force to protect himself against the injury he believes to be
threatened to the person whom he seeks to protect; and

(2) under the circumstances as the actor believes them to be,
the person whom he seeks to protect would be Justlﬁed in usmg
such protective force; and

(3) the actor believes that his intervention is necessary for the
- protection of such other person.
- b. Notwithstanding Subsection a of this Section:

(1) when the actor would be obliged under Section 2C 3—4b(2) ,
(b) to retreat or take other action he is not obliged to do so before .
using force for the protection of another person, unless he knows
that he can thereby secure the complete safety of such other person,
and

(2) when the person whom the actor seeks to protect would be
‘obliged under Section 2C:3-4b(2)(b) to retreat or take similar
action if he knew that he could obtain complete safety by so doing,
the actor is obliged to try to cause him to do so before using force
in his protectlon if the actor knows that he can obtain complete
safety in that way; and

- (3) neither the actor nor the person whom he seeks to protect -
is obliged to retreat when in the other’s dwelling to any greater
. extent than in his own.

SOURCE OR REFERENCE

N.J.: 2A:113-6 Study Draft Page: I1C-32
Model Penal Code: 3.05 Tentative Draft Page: 173

Other: None- - : Commentary Page: 87

SECTION 2C:3—6. UsE OF FORCE IN DEFENSE OF PREMISES OR PER-
SONAL PROPERTY. - :

a. Use of Force in Defense of Premises. Subject to the pro-
visions of this Section and of Section 2C:3-9, the use of force upon
or toward the person of another is justifiable when the actor is in
possession or control of premises or is licensed or privileged to be
thereon and he believes such force necessary to prevent or termi-
nate what he believes to be commission or attempted commission

28



of a criminal trespass by such other person in or upon such prem-
1S'eS \

b. Lamatations on Justzﬁable Use of Force Defe%se of Prem-
18€s.

(1) Request to Desist. The use of force is Justlﬁable under this
Section only if the actor first' requests the person against whom
‘such force is used to desist from his interference with the property,
unless the actor believes that:

(a) such request would be useless;

(b) it would be dangerous to himself or another person to make
the request; or

(¢) substantial harm will be done to the physmal condition of
the property which is sought to be protected before the request can
effectively be made.

(2) Exclusion of Trespasser. The use of force is not justiﬁabtle
under this Section. if the actor knows that the exclusion of the
trespasser will expose him to substantial danger of serious bodily
harm.

(3) Use of Deadly Force The use of deadly force is not justi-
fiable under Subscetion a of this Section unless the actor beheves
that:

(a) the person against whom the force is used is attempting to
dispossess him of his dwelling otherwise than under a claim of
right to its possession; or

(b) the person against whom the force is used is: attemptmg to
commit or consummate arson, burglary, robbery or other criminal
theft or property destructlon and either:

(1) has employed or threatened deadly force agamst or in the
presence of the actor; or

(ii) the use of force other than deadly force to prevent the com-
mission or the consummation of the erime would expoSe the actor

or another in his presence to substantial danger of serious bodily
harm.

c. Use of Force in Defense of Personal Property. Subject to
the provisions of Subsection d of this Section and of Section
20 :3-9, the use of forece upon or toward the person of another is
justifiable when the actor believes it necessary to prevent what he
believes to be an attempt by such other person to commit theft,
criminal mischief or other criminal interference with personal
property in his possession or in the possession of another for whose
proteotlon he acts
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d. Limitations on JuStiﬁab_le Use of Force in Defense of Personal
Property. /

(1) Request to Desist and Exclusion of Trespasser. The limita-
tions of Subsection b(1) and (2) of this Section apply to Subsec-
tion ¢ of this Section. |

(2) Use of Deadly Force. 'T‘he use of deadly force in defense of
personal property is not justified unless justified under another
" provision of this Chapter.

SOURCE OR REFERENCE

N. J.: 2A:113-6 Study Draft Page: IC-35
Model Penal Code: 3.06 Tentative Draft Page: 176

Other: N. Y. §§35.20 and 35.25 Commentary Page: 88

SECTION 2C:3-7. USE OF FORCE IN LAW ENFORCEMENT.

a. Use of Force Justifiable to Effect an Arrest. Subject to the
provisions of this Section and of Section 2C:3-9, the use of force
upon or toward the person of another is Just1ﬁable when the actor
is making or assisting in making an arrest and the actor believes
that such force is immediately necessary to effect a lawful arrest.

b. Limitations on the Use. of Force.
(1) The use of force is not justifiable under this Section unless:
(a) the actor makes known the purpose of the arrest or believes

that it is otherwise known by or cannot reasonably be made known
to the person to be arrested; and

(b) when the arrest is made under a warrant, the Warrant is
valid or believed by the actor to be valid.

(2) The use of deadly force is not justifiable under this Section
unless: .
~ (a) the person effeotmg the arrest is authorized to act as a
peace officer or is assisting a person whom he believes to be autho-
rized to act as a peace officer; and
~ (b) the actor believes that the force employed creates no sub-
stantial risk of injury to innocent persons; and _

(e) the actor believes that the crime for which the arrest is made
was homicide, kidnapping, rape, sodomy, arson, burOIary, robbely
or an attempt to commit one of these crimes.

c. Use of Force to Prevent Escape from Custody The use of

- force to prevent the escape of an arrested person.from custody is
justifiable when the force could, under Subsections a and b of
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this Section, have been employed to effect the arrest under Whleh‘
the person is in eustody "A guard or other person authorized to
" ‘act as a peace officer-is; however, justified in using any force in-
cluding deadly force, Whlch he reasonably believes to be imme-
diately necessary to prevent the escape of a person committed to a
jail, prison, or other institution for the detention of persons
charged with or convicted of an offense so long as the actor be-
lieves that the force employed creates no substantial rlsk of in-
jury to innocent persons. :

d. Use of Force by Private Person Asszstmg an Unlawful "Arrest.

(1) A prlvate person who is summoned by a peace officer to
assist in effecting an unlawful arrest is justified in using any force
which he would be justified in using if the arrest were lawful, pro-
vided that he does not believe the arrest is unlawful.

(2) A private person who assists another private person in
effecting an unlawful arrest, or who, not being' summoned; assists
a peace officer in effecting an unlawful arrest, is justified in using
any force which he would be justified in using if the arrest were
lawful, provided that (i) he believes the arrest is lawful, and (ii)
the arrest would be lawful if the facts were as he believes them to
be. |

e. Use of Force to Prevent Suwicide or the Oomm%sswn of a Crime.
 The use of force upon or toward the person of another is justifiable
when the actor believes that such force is immediately necessary
to prevent such other person from committing suicide, inflicting
serious bodily harm upon himself, committing or consummating the
commission of a crime 1nvolv1ng or threatening bodily harm
damage to or loss of property ora breach of the peace, except that:

(1) any limitations imposed by the other provisions of this
Chapter on the justifiable use of force in self protection, for the
protection of others, the protection of property, the effectuation
of an arrest or the prevention of an escape from custody shall
apply notmthstandlng the criminality of the conduct against which
~ such force is used; and

(2) the use of deadly force is not in ‘any event Justlﬁable under
this Subsection unless:

(a) the actor believes that 11: is 11ke1y that the person Whom he
seeks to prevent from committing a erime will endanger human life
or inflict serious physical injury upon another unless the commis-
sion or the consummation of the crime is prevented and that the
use of such force presents no substantlal risk of injury to innocent
persons; or - .

31



(b) the actor believes that the use of such force is necessary to
suppress a riot after the rioters have been ordered to disperse‘a.n‘d
~ warned, in any particular manner that the law may require, that

- such force will be used if they do not obey.

. . "SOURCE OR REFERENCE
N. J.: 2A:113-6 . Study Draft Page: IC-43.

Model Penal Code: 3.07 ' Tentative Draft Page: 180
Other: N. Y. §35.30 Commentary Page: 90

. AN . . . v
SECcTION 2C: 3-8. Use oF FORCE BY PERSONS WITH SPECIAL RESPON-
SIBILITY FOR CARE, DISCIPLINE OR SAFETY OF OTHERS.

The use of force upon or toward the person of another is jus-
t1ﬁablev as permitted by law or as would be a defense in a civil
action based thereon where the actor has been vested or entrusted
with special responsibility for the care, supervision, discipline or
safety of another or of others and the force is used for the purpose
of and, subject to Section 2C:3-9(b), to the extent necessary to
further that responsibility, unless: :

a. the Code or the law defining the offense deals with the speclﬁc
s1tuat10n involved; or

_ b. alegislative purpose to exclude the justification clalmed other-
wise plainly appears; or ‘

¢. deadly force is used, in which case such force must be other-
wise justifiable under the provisions of this Chapter.

' SOURCE OR REFERENCE .
N. J.: None Study Draft Page: IC-57 N

Model Penal Code: 3.08 - Tentative Draft Page: 190
Other :- None Commentary Page: 94

o

SECTION 2C:3-9. MISTAKE OF LAW AS TO UNLAWFULNESS OF FORCE

" OR LEGALITY OF ARREST; RECKLESS OR NEGLIGENT USE OF EXCES-

SIVE BUT OTHERWISE JUSTIFIABLE FORCE; RECKLESS OR NEGLIGENT
INjURY OR RISK OF INJURY TO INNOCENT PERSONS.

a. The justification afforded by Sections 2C:3-4 to 2C:3-7, in-
clusive, is unavailable when:

(1) the actor’s belief in the unlawfulness of the force or con-_'
duct against which he employs protective force or his belief in the
‘ lawfulness of an arrest Whlch he endeavors to effect bv force is
erroneous; and -
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'( 2) his error is due to ignorance or mistake as to the prbvisions
- of the Code, any other provisions of the criminal law or the law
governing the legality of an arrest or search.

b. When the actor believes that the use of force upon or toward
the person of another is necessary for any of the purposes for
which such belief would establish a justification under Sections
2(C:3-3 to 3-8 but the actor is reckless or negligent in having such
belief or in acquiring or failing to acquire any knowledge or belief

~which is material to the justifiability of his use of force, the
justification afforded by those Sections is unavailable in a prosecu-
tion for an offense for which recklessness or negligence, as the case
may be, suffices to establish culpability. ' \

¢. When the actor is justified under Sectlons 20:3-3 to 3-8 in
using force upon or toward the person of another but he recklessly
or negligently injures or creates a risk of injury to innocent per-
sons, the justification afforded by those Sections is unavailable
in a prosecution for such recklessness or negho'ence towards
innocent persons.

SOURC.E OR REFERENCE

N. J.: None Study Draft Page: I1C-62
Model Penal Code: 3.09 - .- Tentative Draft Page: 192

_ Other: None Commentary Page: 94

SECTION 2C:3-10. JUéTIFICATION IN PROPERTY CRIMES.

~ Conduect involving the appropriation, seizure or destruction of,
damage to, intrusion on, or interference with, property is justifiable
under circumstances which would establish a defense of privilege
in a civil action based thereon, unless:

a. the Code or the law defining the offense deals with the specifie
situation involved; or '

b. alegislative purpose to exclude the justification claimed other-
wise plainly appears.

SCURCE OR REFERENCE

N. J.: None Study Draft Page: IC-64
Model Penal Code: 3.10 Tentative Draft Page: 194
Other: None Commentary Page: 95

SECTION 2C:3-11. DEFINITIONS. :
In this Chapter, unless a different meaning plainly is required:

a. ““unlawful force’’ means force, including confinement, which
is employed without the consent of the person against whom it is

33



directed and the employment of which constitutes an offense or
* actionable tort or would constitute such offense or tort except.
for a defense (such as the absence of intent, negligence, or mental
capacity; duress, youth, or diplomatic status) not amounting to a
privilege to use the force. Assent constitutes consent, within the
meaning of this Section, whether or not it otherwise is legally
effective, except assent to the 1nﬂ1ct10n of death or serious bodily
harm.

. b. ““deadly force’’ means force which the actor uses with the
purpose of causing or-which he knows to create a substantial risk
of causing death or serious bodily harm. Purposely firing a fire-
arm in the direction of another person or at a vehicle in which
- another person is believed to be constitutes deadly force. A threat
to ‘cause death or serious bodily harm, by the production of a
weapon or otherwise, so long as the actor’s purpose is limited to
creating an apprehension that he will use deadly force if neces-
' sary, does not constitute deadly force;

“dwellmg” means any building or structure, though movable
or temporary, or a portion thereof, which is for the time being the
actor’s home or place of lodging.

" SOURCE OR REFERENCE

N.J.:None Study Draft Page 1C-65
Model Penal Code: 3.11 Tentative Draft Page: 195

Other: None ' , Commentary Page: 95



CHAPTER 4. RESPONSIBILITY

SEcTION 2C:4-1. 'MENTAL DiSEASE OR DEFECT EXCLUDING RESPON-
SIBILITY. ‘

\

" a. A person is not criminally responsible for conduct if at the
time of such conduct as a result of mental disease or defect he
lacks substantial and adequate capacity either to appreciate the
wrongfulness of his conduct or to conform his conduct to the re-
quirements of law.

b. As used in this Chapter, the terms ““mental disease or defect’’
do not include abnormality manifested only by repeated criminal
or other repeated, wrongful conduct.

SOURCE OR REFERENCE

N. J.: None _ Study Draft Page: ID-1
- Model Penal Code: 4.01 Tentative Draft Page: 196
Other: Vermont T.13, §4801; Commentary Page: 95
N. Y. §11.20 : .

SECTION 2C:4-2. EVIDENCE OF MENTAL DISEASE OR DEFECT ADMIS-
SIBLE WHEN RELEVENT TO ELEMENT OF THE OFFENSE; MENTAL
DISEASE OR DEFECT IMPAIRING CAPACITY AS GROUND FOR MITIGA-
TION OF PUNISHMENT IN CAPITAL CASES. '

a. Evidence that the defendant suffered from a mental dlsease
~or defect is admissible whenever it is relevant to prove that the
defendant did not have a purpose which is an element of the offense.
When relevant to other states of mind, such ev1dence may be ad-
mitted by the Court.

b. Whenever the jury or the Court is authorized to determine
"or to recommend whether or not the defendant shall be sentenced
" to death or imprisonment upon conviction, evidence that the -
capacity of the defendant to appreciate the wrongfulness of his
conduct or to conform his conduct to the requirements of law was’
impaired as a result of mental disease or defect is admissible in
favor of sentence of imprisonment.

c. Whenever evidence is admitted under Subsections a or b of
this Section, the prosecution may thereafter offer evidence in
rebuttal.

SOURCE OR REFERENCE '
N. J.: None Study Draft Page: ID-9

Model Penal Code: 4.02 Tentative Draft Page: 202
Other: None . Commentary Page: 99



SECTION 2C:4-3. MENTAL DISEASE OR DEFECT EXCLUDING RESPON-
'SIBILITY IS AFFIRMATIVE DEFENSE; REQUIREMENT OF NOTICE;
FORM OF VERDICT AND JUDGMENT WHEN FINDING OF IRRESPON-
SIBILITY IS MADE.

a. Mental disease or defect excluding responsibility is an affirma-
tive defense.

b. If the defendant intends to claim insanity or mental infirmity
either as a defense, as affecting the degree of the crime charged,
~or as a matter which should be considered at trial in determining
- the penalty, he shall serve notice of such intention upon the
prosecuting attorney in accordance with the Rules of Court.

c. When the defendant is acquitted on the ground of mental
“disease or defect excluding responsibility, the verdict and Judg-
ment shall so state.

SOURCE OR REFERENCE
N. J.: 2A:163-3; R.3:12;

R.3:19-2 Study Draft Page: ID-13
- Model Penal Code:4.03 Tentative Draft Page: 206 -
Other: None : Commentary Page: 101

SECTION 2C:4—4. MENTAL DISEASE OR DEFECT EXCLUDING FITNESS
’ TO PROCEED.

- No person who as a result of mental disease or defect lacks -
'capa.cxty to understand the proceedings against him or to assist
in his own defense shall be tried, convicted or sentenced for the
commission of an offense so long as such incapacity endures.

) SOURCE OR REFERENCE
N. J.: 2A:163-2 Study Draft Page: ID-16

Model Penal Code: 4.04 " Tentative Draft Page: 208
Other: None Commentary Page: 101 ‘

SECTION 2C:4-5. PSYCHIATRIC EXAMINATION OF DEFENDANT WITH
RESPECT TO MENTAL DISEASE OR DEFECT.

a. Whenever the defendant has served notice pursuant to
Section 2C:4-3b, or there is reason to doubt his fitness to proceed,
or reason to b-elieve that mental disease or defect of the defendant
will otherwise become an issue in the .cause, the Court shall on
motion by the prosecutor, the defendant or on its own motion
appoint at least one qualified psychiatrist to examine and report
upon the mental condition of the defendant. The Court may order
‘the defendant to be committed to a hospital or other suitable
facility for the purpose of the examination for a period of not
exceeding sixty days or such longer period as the court determines
to be necessary for the purpose and may direct that a qualified
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psychiatrist retained by the defendant or by the ~prdseciition be
permitted to witness and participate in the examination.

b. In such examination any method may be employed which is
accepted by the medical profession for the examination of those
alleged to be suffering from mental disease or defect.

c. The report of the examination shall include at least the fol-
lowing: (1) a description of the nature of the examination; (2) a
diagnosis of the mental condition of the defendant; (3) if the
defendant suffers from a mental disease or defect, an opinion as
to his capacity to understand the proceedings against him and to
assist in his own defense; (4) when a notice of intention to rely’
on the defense of 1rresponS1b111ty has been filed, an opinion as to
the extent, if any, to which the capacity of the defendant to ap-
- preciate the wrongfulness of his conduct or to conform his con-
duct to the requirements of law was impaired at the time of the
criminal conduct charged; and (5) when directed by the Court,
an opinion as to the capacity of the defendant to have a particular
state of mind which is an element of the offense charged. The .
examining psychiatrist or psychiatrists may ask questions respect-
ing the crime charged when such questions are necessary to
enable formation of an opinion as to a relevant issue.

d. Tf the examination cannot be conducted by reason of the
unwillingness of the defendant to participate therein, the report
shall so state and shall include, if possible, an opinion as to whether
such unwillingness of the defendant was the result of mental
disease or defect. Upon the filing of such a report, the Court
may order measures necessary to induce cooperation or to permit
examination without cooperation. Such measures may include
appointment of a different psychiatrist, commitment for observa-
tion, exclusion or limitation of testimony by the defense psy-
chiatrist, permitting comment by the appointed psychiatrist upon
the defendant’s unwillingness to cooperate or the like. The Court
shall not order exclusion or limitation of testimony by the defense
psychiatrist nor permit comment by the Court-appointed psy-
chiatrist upon the -defendant’s unwillingness to cooperate if it
finds, after a hearing, that the unwillingness was the result of
mental disease or defect.

e. The report of the examiilation shall be sent by the psychiatrist
to the Court, the county prosecutor and counsel for the defendant.

SOURCE OR REFERENCE . :
N. J.: None Study Draft Page: ID-18

Model Penal Code: 4.05 Tentative Draft Page: 210
Other: None : ~ Commentary Page: 102
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SECTION 2C:4-6. DETERMINATION OF FITNESS TO PROCEED; .EFFECT
OF FINDING OF UNFITNESS; PROCEEDINGS IF FITNESS IS REGAINED
PosT-COMMITMENT HEARING.

a. When the defendant’s fitness to proceed is drawn into question,
the issue shall be determined by the Court. If neither the prose-
cuting attorney nor counsel for the defendant contests the finding
. of the report filed pursuant to Section 2C:4-5, the Court may make
the determination on the basis of such report. If the finding is
contested, the Court shall hold a hearing on the issue. If the re-
port is received in evidence upon such hearing, the party who con-
tests the finding thereof shall have the right to summon and ex-
amine the psychla,trlsts who joined in the report and to offer
ev1dence upon the issue.

~b. If the Court determines that the defendant lacks fitness to
proceed, the proceeding against him shall be suspended, except as
provided in Subsection d of this Section, and the Court shall com-
mit him to the custody of the Commissioner of Institutions and
Agencies to be placed in an appropriate institution for so long as
such unfitness shall endure. When the Court, on its own mot10n'
or upon application of the Commissioner, his deswnee, or either
party, determines after a hearing, if a heanng is requested, that
the defendant has regained fitness to proceed, the proceedings
shall, subject to Subsection ¢, be resumed. When the Court, on its
own motion or upon application of the Clommissioner, his designee,
or either party, determines after a hearing, if a hearing is re-
‘quested, that the defendant has not regained fitness to proceed the
Court may order the institution of civil commitment proceedings
or, if it is found that the defendant may be paroled or released on
eondltlon without danger to himself or to others, the Court may
proceed as in Section 2C‘:4:—8 b through e.

c. If after the defendant was committed because he lacked fitness
to proceed and the Court is of the view that so much time has
elapsed since the commitment that it would be unjust to resume the
-criminal proceedings, the Court may dismiss the eharge and may
order the defendant to be discharged, or, subject to the law govern-
ing the civil commitment of persons suffering from mental disease

or defect, order the defendant to be cormmltbed to an apprOprlate
mstltutlon

d. The fact.that the defendant is unﬁt to proceed does not pre-
clude determination of (1) any legal ob;]ectlon to the prosecution
which is susceptible of fair determination prior to trial and without
. the personal paltmlpatlon of the defendant or (2) the issue of
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whether the defendant was responsible under Section 2C:4-1..The
~ determination of respons1b111ty may be made by the Court or by a

jury.
‘ SGURCE OR REFERENCE

N. J.: 2A:163-2; 30:4-82 - Study Draft Page: ID-23
Model Penal Code: 4.06 ' Tentative Draft Page: 215

Other: None Commentary Page: 104

SECTION 2C:4-7. DETERMINATION OF IRRESPONSIBILITY ON BASIS OR '
REPORT; ACCESS TO DEFENDANT BY PSYCHIATRISTS; EXPERT TESTI-v
MONY WHEN ISSUE OF RESPONSIBILITY IS TRIED. ;

a. If the report filed pursuant to Section 2C:4-5 finds that the de-
fendant at the time of the criminal conduct charged suffered from
a mental disease or defect which substantially impaired his ca-
pacity to appreciate the wrongfulness of his conduect or to conform
his conduect to the requirements of law, and the Court after a hear-
ing, if a hearing is requested, is satisfied that such impairment was
sufficient under Section 2C:4-1 to exclude responsibility, the Court
on motion of the defendant shall enter judgment of acquittal on
the ground of mental disease or defect excluding responsﬂ)lhty
The C‘ourt may empanel a jury to hear this issue.

b. When, notwithstanding the report filed pursuant to Seotlon
2C :4-5, the defendant w1shes to be examined by a qualified. psy-
Ghiatrist or other expert of his own choice, such examiner shall be
permitted to have reasonable access to the defendant for the pur-
- poses of such examination. : '

¢. When notwithstanding the report ﬁled pursuant to Sectlon
2C :4-5, the prosecutor Wlshes to have the defendant examined by
a qualiﬁ-ed psychiatrist or other expert of his own choice, the Court
may order that such examination take place subject to-appropriate -
safeguards, including the right of the defendant to have a psy-
chiatrist or other expert present during the examination. If the
examination cannot take place because of the unwillingness of the
defendant to participate, the Court shall proceed as in Section
20:4-5d. Reports of psychiatrists or other experts under this
Subsection shall be subject to discovery. '

d. Upon the trial, the psychiatrists who reported pursuant to
Section 2(':4-5 may be called as witnesses by the prosecutlon, the
defendant or the Court. If the issue is being tried before a jury,
the jury may be informed that the .psy'chiantrirst or psychiatrists
were designated by the Court. If called by the Court, the witness
shall be subject to examination by the prosecution and by the
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defendant. Both the prosecution and the defendant rma‘y summon
any other qualified psychiatrist or other expert to testify.

e. When a psychiatrist or other expert testifies concerning the
defendant’s mental condition, he shall be permitted to make a state-
ment as to the nature of any examination of the defendant, any
diagnosis of the mental condition of the defendant at the time of
the commission of the offense charged and his opinion as to the
extent, if any, to which the capacity of the defendant to appreciate
the Wrongfulness of his conduet or to conform his conduct to the
requirements of law or, as permitted by Section 2C:4-2, to have a
particular state of mind which is an element of the o‘ffense charged
was impaired as a result of mental disease or defect at that time.
He shall be permitted to make any explanation reasonably serving
to clarify his diagnosis and opinion and may be cross-examined
as to any matter bearing on his competency or credibility or the
. Vahdlty of his diagnosis or opinion.

SOURCE OR REFERENCE

N. J.: 2A:163-2; 30:4-82 " Study Draft Page: ID-31
Model Penal Code: 4.07 Tentative Draft Page: 220
Other: None Commentary Page: 106

SECTION 2C:4-8. EFFECT OF ACQUITTAL ON THE GROUND OF MENTAL
Disease or DEFECT EXCLUDING RESPONSIBILITY; COMMITMENT;
RELEASE OR DISCHARGE.

a. When a defendant is acquitted on the ground of mental disease
- or defect excluding responsibility, the Court shall order him to
be committed to the custody of the Commissioner of Institutions
and Agencies for custody, cure and treatment.

b. If the Commissioner, or his designee, is of the view that a
person committed to his custody, pursuant to Subsection a of this
Section, may be discharged or released on condition without
danger to himself or to others, or that he is more appropriately
committed pursuant to civil commitment, the Commissioner shall
make application for the discharge or release of such person in a
report to the Court by which such person was committed and shall
transmit a copy of such application and report to the County
Prosecutor of the county from which the defendant was committed.

The Court shall thereupon appoint at least two qualified psy-
~ chiatrists to examine such person and to report within sixty days,
or such longer perlod as the Court determines to be necessary for
the purpose, their opinion as to his mental condition.

c. If the Court is satisfied by the report filed pursuant to Sub-
section ‘b of this Section and such testimony of the reporting
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psychiatrists as the ‘Court deems- necessary that the committed -
person may be discharged, released on condition without danger
to himself or others, or treated as in civil commitment the Court
shall order his discharge, his release on such conditions as the
Court determines to be necessary or his transfer. If the Court
is not so satisfied, it shall promptly order a hearing to determine
whether such person may safely be discharged, released or trans- -
ferred. Any such hearing shall be deemed a civil proceeding and
the burden shall be upon the committed person to prove that he
may safely be discharged or released. According to the determina-
tion of the Court upon the hearing, the committed person shall
thereupon be discharged, paroled or released on such-conditions as
the Court determines to be necessary, or shall be recommitted sub-
ject to discharge, parole or release only in accordance with the
procedure presecribed above for a first hearing. o

d. If within five years after the parole or conditional release of
a committed person, the Court shall determine, after a hearing,
that the conditions of parole or release have not been fulfilled
and that for the safety of such person or for the safety of others,
his parole or conditional release should be revoked, the Court shall -
forthwith order him to be recommitted, subject to discharge or
release only in accordance with the procedure prescribed above for
a first hearing.

e. A committed person may make application for his discharge
or release to the Court by which he was committed, and the pro- —
cedure to be followed upon such application shall be the same as
that prescribed above in the case of an application by the Commis-
sioner. However, no such application need be eonisidered until he
has been confined for a period of not Jess than six months from
the date of the order of commitment, and if the determination of
the Court be adverse to the-application, such person shall not be
permitted to file a further application until one year has elapsed
from the date of-any preceding hearing on an application for his
release or discharge. ' ‘

f. At the expiration of a ten-year period following commitment
pursuant to Subsection a of this Section, unless previously dis-
charged, the defendant shall be discharged unless the Court, subject
to the law governing the civil commitment of persons suffering
from mental disease or defect, orders the defendant to be com-
mitted to an appropriate institution. :

SOURCE OR REFERENCE

N. J.: None Study Draft Page: ID-35
Model- Penal Code: 4:08 Tentative Draft Page: 224
Other: None. Commentary Page: 107
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SECTION 2C:4-9. STATEMENTS FOR PURPOSES OF EXAMINATION OR
TREATMENT INADMISSIBLE EXGEPT ON ISSUE OF MENTAL CON-
DITION; SEPARATE TRIAL ON ISSUE OF RESPONSIBILITY FOR PREJ-
‘UDICE. ‘

Ca A statement made by a person subjected to psychiatric

- - examination or treatment pursuant to Sections 2C:4-5,-6 or-8 for

the purposes of such examination or treatment shall not be ad-
missible in evidence against him in any eriminal proceeding on
any issue other than that of his mental condition but it shall be
admissible upon that issue, whether or not it would otherwise be
deemed a privileged communication. When such a statement con-
stitutes an admission of guilt of the erime charged or of an element
thereof, it shall only be admissible where it appears at trial that
: eonversatmns with the exammmg psychlatnst were necessary to
_enable him to form an opinion as to a matter in issue.

b. Where it appears to the Court that serious prejudice may
result from the admission of evidence pursuant to Subsection a of
this Section, constituting an admission by the defendant, the Court
shall order that the issues of guilt and respons1b111ty ‘be tr1ed
.separately and, if necessary, ‘before separate juries. ,

SOURCE OR REFERENCE

N. J.: None ‘ Study Draft Page: ID-41
Model Penal Code: 4.09 Tentative Draft Page: 229
Other: None Commentary Page: 109

SECTION 2C:4-10. IMMATURITY EXCLUDING CRIMINAL CONVICTION,
TRANSFER OF PROCEEDINGS TO JUVENILE COURT.

a. A person shall not be tried for or convicted of an offense if:

" (1) at the time of the conduct charged to constitute the offense
he was less than sixteen years of age, in which case the Juvenile
and Domestic Relations Court shall have exclusive jurisdiction; or

(2) at the time of the conduct charged to constitute the offense
he was sixteen or seventeen years of age, unless:

(a) the Juvenile and Domestic Relations Court has no juris-
diction over him;

(b) the Juvenile and Domestm Relations Court has, pursuant to
NJ S. 2A:4-15, entered an order waiving jurisdiction and refer-
ring the case to the county prosecutor for the 1nst1tut10n of criminal
p<roceed1ngs against him;

(¢) the juvenile has, pursuant to N.J. S. 2A 415, demanded
1ndlctment and trial by jury.
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b. No Court shall have jurisdiction to try and convict a person
of an offense if criminal proceedings against him are barred by
Subsection a of this Section. When it appears that a person
charged with the commission of an offense may be of such an age
- that proceedings may be barred under subsection a of this Section,
the Court shall hold a hearing thereon, and the burden shall be on
the prosecution to establish to the satisfaction of the Court that
the proceeding is not barred upon such grounds. If the Court de-
termines that the proceeding is barred, custody of the person
charged shall be surrendered to the Juvenile and Domestic Re-
- lations Court, and the case, including all papers and processes re-
lating thereto shall be transferred

SOURCE OR REFERENCE

N.J.: 2A:4-14,15; 2A:85~4  Study Draft Page: ID-43
Model Penal Code: 4.10 Tentative Draft Page: 231

Other: None " Commentary Page: 110
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' CHAPTER 5. INCHOATE CRIMES

SECTION 2C:5-1. CRIMINAL ATTEMPT.

a. Definition of Attempt. A person is guilty of an attempt to
‘commit a crime if, acting with the kind of culpability otherwise
required for commission of the crime, he:

(1) purposely engages in conduct which would constitute the
crime if the attendant circumstances were as he believes them to

* be;

(2) when causing a particular result is an element of the crime,
does or omits to do anything with the purpose of causing such
result without further conduct on his part; or

(3) purposely does or omits to do anythmg which, under the
circumstances as he believes them to be, is an act or omission
constltutmg a substant1al step in a course of conduct planned to
culminate in his commission of the crime.

b. Conduct Which May Be Held Substantial Step Under Sub-
section a(3). Conduct shall not be held to constitute a substantial
step under Subsection a(3) of this Section unless it is strongly
corroborative of the actor’s criminal purpose. Without negativing
the sufficiency of other conduct, the following, if strongly cor-
roborative of the actor’s criminal purpose, shall not be held in-
sufficient as a matter of law:

(1) lying in wait, searching for or following the contemplated
victim of the crlme

- (2) enticing or seeking to entice the contemplated victim of the
crime to go to the place contemplated for its commission;

(3) reconno1ter1ng the place contemplated for the commission
of the crime;

(4) unlawful entry of a structure, vehicle or enclosure in which
it is contemplated that the crime will be committed ;

(5) possession of materials to be employed in the commission
of the crime, which are specially designed for such unlawful use
or which can serve no lawful purpose of the actor under the cir-

cumstances;

(6) possession, collection or fabrication of materials to be em-
ployed in the commission of the crime, at or near the place con- -
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templated for its commission, where such possession, collection
or fabrication serves no lawful purpose of the actor under the
circumstances ; : .

(7) soliciting an agent, whether or not innocent, to engage in
specific conduct which would constitute an element of the crime or
an attempt to commit such crime or which would establish his
complicity in its commission or attempted commission.

e. Conduct Designed to Aid Another in Commission of a Crime.
A person who engages in conduct designed to aid another to commit
a crime which would establish his comph01tv under Section 2C:2-6
if the crime were committed by such other person, is guilty of an
attempt to commit the erime, although the erime is not eommltted‘
or attempted by such other person.

d. Renunciation of Criminal Purpose. When the actor’s conduct
would otherwise constitute an attempt under Subsection a(2) or
(3) of this Section, it is an affirmative defense which he must
prove by a preponderance of the evidence that he abandoned his
‘effort to commit the crime or otherwise prevented its commission,
under circumstances manifesting a complete and Voluntary re-
nunciation of his criminal purpose. The establishment of such
defense does not, however, affect the liability of an accomphce
who did not join m such abandonment or prevention. \

Within the meamng of this Chapter, renunciation of crlmmal
purpose is not voluntary if it is motivated, in whole or in part, by
circumstances, not present or apparent at the inception of the
. actor’s course of conduct, which increase the probability of detec-
tion or apprehension or which make more difficult the accomplish-
ment of the criminal purpose. Renunciation is not complete if it
is motivated by a decision to postpone the criminal conduet until a
more advantageous time or to transfer the criminal effort to an-
other but similar objective or vietim. Renunciation is also not
complete if mere abandonment is insufficient to accomplish avoid-
ance of the offense in which case the defendant must have taken
further and affirmative steps that prevented the commission
thereof.

SOURCE OR REFERENCE

N. J.: 2A.:85-1 and 5 Study Draft Page: IE-4
Model Penal Code: 5.01 Tentative Draft Page: 238
Other: N. Y. Commentary Page: 113
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SECTION 2C:5-2. CONSPIRACY, \

a. Definition of Conspiracy. A person is guilty of conspiracy
with another person or persons to commit an offense if with the
purpose of promoting or facilitating its commission he:

(1) agrees with such other person or peréons that they or one
or more of them will engage in conduct which constitutes such
offense or an attempt or solicitation to commit such offense; or

(2) agrees to aid such other person or persons in the planning or
~ commission of such offense or of an attempt or solicitation to
commit such offense.

b. Scope of Conspiratorial Relationshz'p If a person guilty of
conspiracy, as defined by Subsection a of this Section, knows that
a person with whom he conspires to. commit an offense has con-
spired with another person or persons to commit the same offense,
he is guilty of conspiring with such other person or persons,
whether or not he knows their identity, to commit such offense.

c. Conspiracy with Multiple Objectives. If a person conspires
to commit a number of offenses, he is guilty of only one conspiracy
so long as such multiple offenses are the object of the same agree-
ment or continuous conspiratorial relationship.

d. Overt Act. No person may be convicted of conspiracy to com-
mit an offense, other than a crime of the first or second degree,
unless an overt act in pursuance of such conspiracy is proved to
have been done by him or by a person with whom he conspired.

‘e. Renunciation of Purpose. It is an affirmative defense which
the actor must prove by a preponderance of the evidence that he,
- after conspiring to commit an offense, thwarted the success of the
conspiracy, under circumstances manifesting a complete and

voluntary renunciation of: his criminal purpose as defined in Sec-
tion 2C:5-1d. g

f. Duration of C onspimcy. For the purpose of Section 2C:1-6d :
(1) conspiracy is a continuing course of conduet which termi-
nates when the offense or offenses which are its object are com-
mitted or the agreement that they be committed is abandoned by the
defendant and by those with whom he conspired; and '

(2) such abandonment is presumed if neither the defendant nor
anyone with whom he conspired does any overt act in pursuance of
the consplracy during the applicable period of limitation; and -

(3) if an individual abandons the agreement the conspiracy is
terminated as to him only if and when he advises those with whom
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he consplred of his abandonment or he informs the law enforce-_
ment authorities of the emstence of the conspiracy and of his
partlelpatlon therem

SOURCE OR REFERENCE

N.J.: 2A: :98-1 through 4 2A: L
85-1 Study Draft Page: IE-31 .

Model Penal Code: 5.03 Tentative Draft Page: 757
Other: None : o 'Gommentary Page’: 126,

\

SEcTION 2C: 5—3 INCAPACITY, IRRESPONSIBILITY OR IMMUNITY OF.
PARTY TO CONSPIRACY.

a. In General. Except as prov1ded in Subsectwn b of this Sec-
tion, it is immaterial to the liability of a person who conspires Wlth
another to commit an offense that: '

(1) he or the person with whom he conspires does not occupy a
particular position or have a particular characteristic which is an
element of such offense, if he believes that one of them does; or

(2) the person with whom he conspires is IrresponSIble or has

an immunity to prosecution or convmtlon for the commission of ’
the offense. ‘

b. Ewxceptions to Subsection a: Victims, Behavior Inevitably
Incident to the Commission of the Offense. It is a defense to a
charge of conspiracy to commit an offense that if the object of -
the conspiracy were achieved, the person charged would not be -
guilty of an offense under the law defining the offense or as an
-accomplice under Section 2C:2-6e or 2C:6f(1) or (2).

SOURCE OR REFERENCE

N. J.: None " Study Draft Page: TE-62
Model Penal Code: 5.04 ‘ Tentative Draft Page: 284 G
Other None v Commentary' Page: 145

SBCTION 2C 5-4. GRADING OF CRIMINAL ATTEMPT AND CONSPIRACY
MITIGATION IN CASES OF LESSER DANGER; MULTIPLE CONVICTIONS.
BARRED.

a. Grading. Kxcept as o»therwise provided in this Section,
(1) attempt is a crime of the same grade and degree as the
most serious crime which is attempted; and

(2) conspiracy is a erime or offense of the same grade and de-
gree as the most serious crime or offense WhIeh is an obJect of the

- conspiracy.

- An attempt or eonspmacy to eom::mt a capital crime or a crime
of the first degree is a crime ocf the second degree
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b Mitigation. If the particular conduct oharg-ed to constitute

(1) ‘criminal attempt or conspiracy is so ihherently unlikely to
- result or culminate in the commission of a crime or offense; or

(2) a conspiracy, as to a particular defendant, is so peripherally
related to the main unlawful enterprise that neither such conduct
“nor the defendant presents a public danger warranting the grading
of such offense under this Section, the Court shall exercise its
power under Section 2C:43-11 to enter judgment and impose
sentence for a crime or offense of lower grade or dewree or, in ex-
treme cases, may dismiss the prosecution.

e. M ultzple Comvictions. A person may not be convmted of more
than one offense defined by this. Chapter for conduct designed to
commit or to culminate in the commission of the same offense. _

SOURCE OR REFERENCE

N. J.: 2A:85-5, 2A:93-1 to 4 Study Draft Page: IE-67
‘Model Penal Code 5.05 Tentative Draft Page: 288

Other: None - Commentary Page: 147

SBC’I"IO.N 2C:5-5. BURGLAR’s TOOLS.

Any person who manufactures or possesses any engine, machine,
tool or implement adapted, designed or commonly used for commit-
- ting or facilitating offenses mvolvmg forcible entry into premises,
larceny by a physical taking, or theft of services .

a. knowing the same to be so adapted or designed; and
.. b. with'either a purpose to so use or employ it, or with knowledge
- that some person has such a purpose is guilty of a crime of the
- fourth degree. ' ( g

SOURCE OR REFERENCE

N, J.: 2A:94-3; 2A:170-3 Study Draft Page: None -
Model Penal Code: None © " Tentative Draft Page: 703
Other: N. Y. §140.35 Commentary Page: 149

CHAPTER 6. [RESERVED]
CHAPTER 7. | [RESERVED]
CHAPTER 8. [RESERVEDI
 CHAPTER 9. [RESERVEDI]
CHAPTER 10. '[RESERVED]
8 |



SUBTITLE 2. DEFINITION OF SPECIFIC OFFENSES
PART 1. OFFENSES INVOLVING DANGER TO THE PERSON

CHAPTER 11. CRIMINAL HOMICIDE

SecTrioN. 2C:11-1. DEFINITIONS.

In Chapters 11 through 14, unless a different meaning plainly
- is requlred

““human being’’ means a person who has been born and is
ahve,

" b. ““bodily injury’’ means physical pain, illness or any 1mpa1r- '
ment of physical condition; '

c. ““serious bodily injury’’ means bodily in-jury which creates a
substantial risk of death or which causes serious, permanent dis-

figurement, or protracted loss or impairment of the function of any
- bodily member or organ;

d. ‘“deadly weapon’’ means any firearm or other weapon, device,
instrument, material or substance, whether animate or inanimate,
which in the manner it is used or is intended to be used, is known'
to be capable of producing death or serious bodily injury.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: ITB-1
Model Penal Code: 210.0 Tentative Draft Page: 296
‘Other: None Commentary Page: 150

SECTION 2C:11-2. CRIMINAL HOMICIDE

a. A person is guilty of criminal homicide if he purposely, know-
ingly, recklessly or, under the circumstances set forth in Section
2C:11-5, negligently causes the death of another human being.

b. Criminal homicide is murder, manslaughter or negligent
homicide. .

SOURCE OR REFERENCE

N. J.: 2A:113-1 to 9 Study Draft Page: IIB-4
Model Penal Code: 210.1 Tentative Draft Page: 299
Other: None Commentary Page: 150
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SECTION 2C:11-3. . MURDER

a. Iixcept as provided in Section 2C: 11—4&(1), criminal homiecide
constitutes murder when: :
(1) it is committed purposely; or
(2) it is committed knowingly; or
(3) it is committed recklessly under circumstances manifesting
extreme indifference to the value of human life.

(4) it is committed when the actor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to
commit robbery, aggravated rape, aggravated sodomy, aggravated
arson, burglary, kidnapping or eriminal escape, and in the course
of and in furtherance of such crime or of immediate flight there-
from, he, or another participant, if there be any, causes the death
of a person other than one of the partmlpants ; except that in any
prosecution under this Subsection, in which the defendant was not
‘the only participant in the underlying crime, it is an affirmative
defense that the defendant:

(a) did not commit the homicidal act or in any way sohclt re-
quest command, importune, cause or aid the commission thereof
and :

(b) was not armed with a deadly weapon, or any instrument,
article or substance readily capable of causing death or serious
physical injury and of a sort not ordinarily carried in pubhc places.
by law-abiding persons; and

(¢) had no reasonable ground to beheve that any other par- .
ticipant was armed with such a weapon, instrument, article or
substance ; and

(d) had no reasonable ground to believe that any other par-
tlclpant intended to engage in conduect likely to result in death or
serious physical injury.

b. Murder is a crime of the first degree but a person convicted
of murder may be sentenced to death, to life imprisonment or as -
in a crime of the first degree, as provided in Section 2C:11-7, if
the conviction is under Subsection a(1) or (4) of this Section. If
the conviction is under any other provision of Subsection a of this
Section, the defendant shall be sentenced by the Court to life
imprisonment or as in a crime of the first degree.

R SOURCE OR REFERENCE
N J.: 2A:113-1 and 2 . Study Draft Page: IIB-15
Model Penal Code: 210.2 Tentative Draft Page: 308
Other: N. Y. ‘§12‘5.25 Commentary Page: 155
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SECTION 2C:11-4. MANSLAUGHTER.
a. Criminal homicide constitutes mansla,ughter When
(1) 1t is committed recklessly, or \ ’ ‘
(2) a homicide which would otherwise be murder is eommltted‘ :

under the influence of extreme mental or emotional disturbance -

for which there is reasonable explanation or excuse. The reason-
ableness of such explanatlon or excuse shall be determined from
the viewpoint. of a person in the actor’s s1tuat10n under the cir- -
cumstances as he believes them to be. : :

b. Mansla.ughter is a crime of the second degree.

o SOURCE OR REFERENCE
"N.J.:2A:118-5 - - Study Draft Page: 11B:28

Model Penal Code: 210.3 - Tentative Draft Page: 315
Other: None -~ Commentary Page: 158

'SECTION 2C:11-5. NEGLIGENT HoOMICIDE.

a. Criminal homlelde constitutes negligent homlelde When it is
committed negligently under circumstances mamfestmcv' extreme'
indifference to the value of human life.

\

b, Neghgent homicide i is & crime of the third degree

‘ SOURCE OR REFERENCE : ' .
N, J.: 2A:113-9 Study Draft Page: IIB 43

Model Penal Code: 210.4 , Tentative Draft Page: 326

" Other: None Commentary Page: 165

. SecrioN 2C:1 1—6 CAUSING e,R AIDING SUICIDE. o ,

~ a. Causing Suicide as Criminal Homicide. A person may be
convicted. of criminal homicide for causing another to commit
suicide only if he purposely causes such sulclde by force, duress :
or deception.

b. Aiding Suicide as an Independent Offeme A'perso'n ‘who
purposely aids another to commit suicide is guilty of a crime of
the second degree if his conduet causes such suicide or an attempted
suicide, and otherwise of a crime of the fourth degree R

SOURCE OR REFERENCE

N J.: None : i Study Draft Page 1IB-48
Model Penal Code: 2105 ~. 7+ Tentative Draft Page: 329
. Other: None . 1 Commentary Page: 167 °
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SECTION 2C:11-7. SENTENCE OF DEATH FOR MURDER; FURTHER PRO-
CEEDINGS TO DETERMINE SENTENCE.

a. Death Sentence Excluded. When a defendant is found guilty
of those forms of murder which under Section 2C:11-3b subject -
him to a sentence of death, the Court shall impose a sentence of life
imprisonment or sentence for a crime of the first devree if it 1s

satisfied that:

(1) none of the aggravating mroumstanees enumerated in Sub-
section ¢ of this Section was established by the evidence at the
trial or will be established if further proceedings are initiated
under Subsection b of this Section; or

(2) substantial mitigating circumstances call for leniency; or

(3) the defendant, with the approval of the Court, pleaded guilty -~
to murder as a noncapital crime or as a crime of the first degree;
or ‘ :

(4) the defendant was under 18 years of age at the time of the
commission of the crime.

b. Determination by Court or by Court and Jury. Unless the
Court imposes sentence under Subsection a of this Section, it shall
conduct a separate prooeedlng to determine whether the defendant
should be sentenced for a crime of the first degree, to life im-
prisonment, or to death. The proceeding. shall be conducted
before the Court sitting with the jury which determined the
defendant’s guilt unless the Court has discharged that jury in
which case a new jury shall be empanelled for that purpose. Even
though the defendant may have entered a plea of guilty or may

“have waived trial by jury with respect to guilt, the separate pro-
ceeding to determine sentence shall be before a jury. In the pro-
ceeding, evidence may be presented as to any matter that the Court

~ deems relevant to sentence, including but not limited to the nature
~ and circumstances of the crime, the defendant’s character, back-
ground, history, mental and physical condition and any of the ag- -
gravating or mitigating circumstances enumerated in Subsections

c and d of this Section. Any such evidence, not legally privileged,

which the Court deems to have probative force may be received,

regardless of its'admissibility under the exclusionary rules of evi-
dence, provided that counsel be accorded a fair opportunity to rebut
such evidence. The prosecuting attorney and the defendant or his
counsel shall be permltted to present argument for or against
sentence of death.

The determination whether sentence of death shall be 1mpos'ed
shall be in the discretion of the jury and the Court shall not im-
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pose - sentence of death unless it subm1ts to the jury the issue
whether the defendant should be sentenced to death or to imprison-
ment and the jury returns a verdiet that the sentence should be
death. If the jury recommends against the sentence of death or
if the jury is unable to reach a unanimous verdict, the Court shall
dismiss the jury and impose a sentence of life imprisonment or
sentence for a crime of the first degree.

The jury, in determlmng upon its verdict, shall take into account
the aggravating and mitigating clrcumstances enumerated ‘in
Subsections ¢ and d and any other relevant facts but it shall not
recommend sentence of death unless it finds, beyond a reasonable
doubt, one of the aggravating circumstances enumerated in Sub-
section ¢ and further finds that there are no mitigating circum-
stances sufficiently substantial to call for leniency. When the issue
is submitted to the jury, the Court shall so instruct and also may
inform the jury of the nature of the sentence of imprisonment that
may be imposed, including its implication with-respect to possible
release upon parole, if the jury verdict is against sentence of death.

e. Aggravating Circumstances.

(1) The murder was committed by a convict under sentence of
imprisonment.

(2) The defendant was previously convieted of murder, man-
slaughter, robbery, aggravated rape, aggravated sodomy, kid-
napping or other crime involving the use of violence to the person.

(3) At the time the murder was committed the defendant also-
_committed another murder. '

(4) The defendant knowingly created a great risk of death to
many persons.

(5) The murder was committed while the defendant was en-
gaged or was an accomplice in the commission of, or an attempt to
commit, or flight after committing or attempting to commit
robbery, aggravated rape, aggravated sodomy, aggravated arson,
burglary or kidnapping. ‘

(6) The murder was committed for the purpose of avoiding or
preventing a lawful arrest or effectmg an escape from lawful
custody.

(7) The murder was committed for pecuniary gain.

(8). The murder was especially heinous, atrocious or cruel, mani-
festing exceptional depravity.

593

i \Q\\l &,1?@%’ 23 yl,afg)ﬁﬁéf'




o
& Mitigating Circumstances. -Mitigating\circum‘staneee include, '
but are not limited to: -
@) T{he def'enda,nt has no mgmﬁeant hlstory of pI’lOI‘ crlmmal
activity. )

(2) The murder, was committed ‘while ‘the defendant was under
- the influence of extreme mental or emotional disturbance.

(3) The victim was a participant in the defendant’s hom1c1da1 -

conduet or consented to the homicidal act.

(4) The murder was committed under clrcumstances Whlch the
defendant believed to provide a moral Justlﬁeatlon or extenuation
_for his conduct.

. (8) The defendant was an accomphce in a murder committed
by another person and his partwlpatlon in the homlcldal act was
relatlvely minor. » '

(6) The defendant aeted under duress or under the dommatwn
‘of another person.

(7) " At the time of the murder, the capaclty of the defendant to
‘appreciate the eriminality of his \eonduct or to conform his conduct "
to the requirements of law was 1mpa1red as a result of mental

. dlsease or defect or intoxication.

" (8) Theyouth of the defendant at the timevo-f the crime. . -

SOURCE OR REFERENCE .
N.J.: N.J.S. 2A:113-2, 4 Study Draft Page: IIB-51

Model Penal Code: 210. (] ’ Tentative Draft Page: 331
Other: None - . Commentary Page: 168
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CHAPTER 12. ASSAULT; RECKLESS
ENDANGERING; THREATS

SEcTION 2C:12-1. ASSAULT.
a. Simple Assault. "A person is guilty of assault 1f he:

(1) attempts to cause or purposely, knowingly or recklessly
causes bodily injury to another; or

(2) negligently causes bodily injury to another with a deadly
weapon; or - ‘ '

(3) attempts by physical menace toiput another in fear of -
imminent serious bodily injury.

Simple assault is a disorderly persons offense unless committed
in a fight or scuffle entered into by mutual consent in Wh1ch case
it is a petty disorderly persons offense.

b. Aggravated Assault. A person is guilty of aggravated assault
if he:

(1) attempts to cause serious bodily injury to another, or causes
‘such injury purposely, knowingly or recklessly under circum-
stances manifesting extreme indifference to the value of human
life; or

(2) attempts to cause or purposely or knowingly causes bodily
injury to another with a deadly weapon; or

(3) reeklessly causes bodily injury to another with a deadly
weapon; or :

(4) commits a smaple assault as deﬁned in' Subsections a(1l) and
(2) of this Section upon

(a) any law enforcement officer acting in the performance of
his duties while in uniform or exhibiting ev1dence of his au-
thority; or

(b) any paid or: volunteer fireman aotmg in the performance of
his duties while in uniform or otherwise clearly identifiable as being
engaged in the performance of the duties of a fireman; or

(¢) any person engaged in emergency first-aid or medical ser-
vices acting in the performance of his duties Whﬂ{e in uniform or
- otherwise clearly identifiable as being engaged in the performance
of emergency first-aid or medical services.
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Aggravated assault under Subsection b(1) is a crime of the
second degree ; aggravated assault under Subsections b(2) and (4)
is a crime of the third degree ; aggravated assault under Subsection
b(3) is a crime of the fourth degree.

j
SOURCE OR REFERENCE

¥.J.: 2A4:90-1,2, 3 and 4 Study Draft Page: I1C-2
Model Penal Code: 211.1 Tentative Draft Page: 345
Other: None - Commentary Page: 173

N

SEC’I’ION 2C:12-2. RECKLESSLY ENDANGERING ANOTHER PERSON.

A person commits an offense if he recklessly engages in conduct
which places or may place another person in danger of death or
serious bodily injury. The offense is a crime of the fourth degree

. if the act is done under circumstances manifesting extreme in-
difference to the value of human life. Otherwise, it is a disorderly
persons offense. Recklessness and danger shall be presumed where
a person knowingly points a firearm, as defined in Section 2C :39-1e,
at or in the direction of another, Whether or not the actor beheved
the firearm to be loaded.

SOURCE OR REFERENCE

N. J.: Various , Study Draft Page: IIC-18

Model Penal Code: 211.2 " Tentative Draft Page: 353

Other: N. Y. §§120.20 and (“‘ommentary Page: 178
120.25 ,

S\ECTION 2C:12-3. TERRORISTICY THREATS.

A person is gullty of a crime of the third degree if he threatens
to commit any crime of violence with purpose to terrorize another
or to cause evacuation of a building, place of- assembly, or fac111ty
of pubhc transportatlon or otherwise to cause serious ‘pubhc in-
convenience, or in reckless disregard of the risk of causing such
terror or inconvenience. :

SOURCE OR REFERENCE

N. J.: Various ’ Study Draft Page: IIC-23
Model Penal Code: 211, 3 Tentative Draft Page: 355
Other: None Commentary Page: 180
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CHAPTER 13. KIDNAPPING AND RELATED OFFENSES
COERCION ‘

SECTION 2C:13-1. KIDNAPPING. / ,

a. Holding for Ransom, Reward or as a Hostage. A person is
guilty of kidnapping if he unlawfully removes another from the
place where he is found or if he unlawfully confines another with
the purpose of holding that person for ransom or reward or as a
hostage.

b. Holding for Other Purposes. A person is guilty of kidnapping
if he unlawfully removes another from his place of residence or
business, or a substantial distance from the vicinity where he is
found, or if he unlawfully confines another for a substantial period,
with any of the following purposes:

(1) to facilitate commission of any crime or flight thereafter; .

(2) to inflict bodily injury on or to terrorize the victim or an-
other; or .

(3) to interfere with the performance of any governmental or
political function.

c. Gradation of Kidnapping. Kidnapping is a crime of the first
degree unless the-actor voluntarily releases the victim unharmed
and in a safe place prior to apprehension, in which case it is a crime
of the second degree.

d. “Unlawful’’ Removal or Confinement. A removal or confine- -
ment is unlawful within the meaning of this Section and of Sections
- 2C:13-2 and 3 if it is accomplished by force, threat or deception,
or, in the case of a person who is under the age of 14 or is incom-
petent, if it is accomplished without the consent of a parent,
guardian or other person responsible for general Superv1s1on of
his welfare.

SOURCE OR REFERENCE

N.J.:2A:118-1 ' Study Draft Page: IID-2
Model Penal Code: 212. 1 Tentative Draft Page: 358

~Other: N.Y. §135.25 : Commentary Page: 181

SECTION - 2C:13—-2. FELONIOUS RESTRAINT.

A person commits a crime of the third degree if he knowingly :

a. restrains another unlawfully in circumstances exposing the
other to risk of serious bodlly injury; or ,

o7
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b hOldb another in a condition of involuntary serv1tude
SOURCE OR REFERENCE

N.J.: 2A:131-3 to 12 Study Draft Page: IID-17
Model Penal Code: 212.2 Tentative Draft Page: 367
. Other: None: , Commentary Page: 187

SECTION 2C:13-3. FALSE IMPRISONMENT. ‘
A person commits a disorderly persons offense if he knowingly

restrains another unlawfully so as to interfere substantially with

his liberty. In any prosecution under this Section, it is an affirma-
tive defense that the person restrained ‘was a child less than
eighteen years old and that the actor was a relative of such child

and that his sole purpose was to assume control of such child.

SOURCE OR REFERENCE

N.'J.r 2A:85-1° / Study Draft Page: IID-18
Model Penal Code: 212:3 Tentative Draft Page: 368
Other: None Commentary Page: 187 -

SECTION 2C:13-4. INTERFERENCE WitH CUSTODY.

a. Custody of Children. A person commits an offense if he know-

ingly takes or entices any child under the age of 18 from the custody

-of its parent, guardian or other lawful custodlan when he. has no

privilege to do so. It is an affirmative defense that:

- (1) the actor believed that his action was necessary to preserve
the child from danger to its welfare; or

(2) the child, being at the time not less than 14 years old, was

" taken away at its own volition and without purpose to commlt a

criminal offense with or against the child.

- Proof that the child was below the critical age gives rise to a
presumption that the actor knew the child’s age.

~ The offense is a crime of the fourth degree if the actor is neither
a parent of or person in equivalent relation to the child and if he
acted with knowledge that his conduct would cause serious alarm
for the child’s safety or in reckless disregard of a likelihood of
causing such alarm. It all other cases it is a disorderly persons

. offense. , : \ \ -

t

b.. Custody of Committed Persons. A person is guilty of a crime
of the fourth degree if he knowingly takes or entlces any committed
person away from lawful custody when he is not privileged to do
s0. ““‘Committed person’” means, in addition to anyone committed
under judicial warrant, any orphan, neglected or delinquent child,
mentally defective or insane person, or other dependent or in-

58



AY
—

-

~ competent person entrusted to another’s custody by or through a
. ‘recognized social agency or otherwise by authority of law. ‘

) SOURCE OR REFERENCE
N. J.: Various Study Draft Page IID-20 -
Model Penal Code: 212 4 Tentative Draft Page: 369
.Other: None Commentary Page: 188 °

SecTioN 2C:13-5. CRIMINAL COERCION.

a. Offense Defined. A person is guilty of eriminal coercion 1f

 with purpose unlawfully to restrict another’s freedom of actloE to‘

engage or refrain from engaging in conduct, he threatens to:

(1) inflict bodily injury on anyone or commit any other offense;

(2) accuse anyone of an offense; : :

(3) expose any secret tending to subject any person to hatred,
contempt or ridicule, or to impair his credit or business repute;

(4) take or withhold action as an official, or cause an official to
take or withhold action;

(5) bring about or continue a stnke boycott or other eollectlve
action, except that such a threat shall not be deemed coercive when
the restmctlon compelled is for the benefit of the group in Whose :
interest the actor acts; : B

(6) testify or prowde information or withhold testlmony or in-
formation with respect to another’s legal claim or defense; or

(7) inflict any other harm which would not benefit the actor.

" It is an affirmative defense to prosecution based.on paragraphs
(2), (3), (4), (6) and (7) that the actor believed the accusation or

secret to be true or the proposed official action justified and that |
his purpose was limited to compelling the other to behave in a way |

~ reasonably related to the circumstances which were the subject of

the accusation, exposure or proposed official action, as by de31st1ng
from further mishehavior, making good a wrong done or refrain-

~ ing from taking any actlon or responsﬂnhty for Whmh the actor
'beheves the other disqualified.

- b. Gmdmg Criminal coercion is a crime of the fourth degree
unless the threat is to commit a crime of the third degree or .
greater or the actor’s purpose is criminal, in which cases the
offense is a crime of the thir‘d dewree -

SOURCE OR REFERENCE .
N. J 2A :105-3, 105-5 Study Draft Page 1ID-25

oy

Model - Penal Code 212.5 Tentative Draft Page: 371
Other: None Commentary Page: 189

(
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CHAPTER 14  SEXUAL OFFENSES :

SECTION 2C:14-1. RAPE

- a. Aggravated Rape A male who has sexual 1ntercourse with a
female not his wife is guilty of aggravated rape if:

(1) he compels her to submit by force or by threat of 1mm1nent“
“death,’serieus bodily injury, extreme pain or kldnappmg, to be
1nﬂloted on her or on any other person; -

(2) he has substantlally impaired her power to appraise or con-
~trol her conduct by administering or employing without her
knowledge drugs, intoxicants or other means for the purpose of
. preventlng res1stance or

(3). the female is unconscwus, or
- (4) the female is less than 12 years old.

Aggravated rape is a orlme of the first degree if. (a) in the course
thereof the actor inflicts serious bodily i 1n3ury upon anyone, or (b)’
" the victim was not a Voluntary social companion of the actor upon
the occasion of the crime and had not preV1ously permitted him
sexual liberties. Otherwise the offense is a crime of the second
degree. Sexual’ 1nteroourse includes intercourse per os or per anum
with some penetration, however slight; emission is not required.

b. Rape. A male who has sexual intercourse with a female not
his wife commits a crime of the third degree if:

(1) he compels her to submit by any threat that Would prevent
resistance by a woman of ordinary resolution; or

(2) he knows that she suffers from a mental disease or defeet

which renders her 1noapable of appralslno the nature of her con-

duet; or

(3) he knows that she is unaware that a sexual act is being
committed upon her or that she submits because she mlstakenly
supposes that he is her husband.

\

SOURCE OR REFERENCE

N. J.: 2A:138-1 and 2 j Study Draft Page: ITE-16
- Model Penal Code: 213 1 Tentative Draft Page: 375

+ Other; None .o T Commentary Page: 190
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SECTION 2C:14-2. SopoMy AND RELATED OFFENSES

~a. Aggravated Sodomy. A person who engages in deviate -
sexual intercourse or who causes another to engage in deviate
sexual intercourse, is guilty of aggravated sodomy if:

(1) he compels the other person to partlclpate by force or by
threat of imminent death, serious bodily injury, extreme pain or
kidnapping, to be 1nﬂlcted on anyone; or

(2) he has substantially impaired the other person’s power to
appraise or control his conduct, by administering or employing
without the knowledge of the other person drugs, intoxicants or
other means for the purpose of preventing resistance; or

(3) the other person is less than 12 years old.

Aggravated sodomy is a crime of the first degree if (i) in the
-course thereof the actor inflicts serious bodily injury upon any-
one, or (ii) the vietim was fot a voluntary social companion of
the actor upon the-occasion of the erime and had not previously
permitted the actor sexual liberties. Otherwise it is a crime of
the second degree. g

Deviate sexual 1ntercourse means sexual intercourse per os or
per anum between human beings who are not husbhand and wife.

b. Sodomy. A person who engages in deviate sexual intercourse
with another person, or who causes another to engage in deviate
sexual intercourse, commits a erime of the third degree if:

(1) he compels the other person to participate by any threat
that would prevent resistance by a person of ordinary resolu-
tion; or

- (2) he knows that the other person suffers from a mental disease
or defect which renders him incapable of appraising the nature
of his conduct; or

(3) he knows that the other person submits because he is un-
aware that a sexual act is being committed upon him.

c. Sexual Contact with a Human Dead Body. A person who
knowingly engages in sexual contact with a human dead body is a
disorderly person. ‘‘Sexual Contact’’ means any touching of the -
sexual or other intimate parts of a person or animal for the pur-
pose of gratifying sexual desire.

SOURCE OR REFERENCE

N. J.:2A:143-1 Study Draft Page: ITE-32

Model Penal Code: 213.2 Tentative Draft Page: 385

Other: N. Y. §§130.00(2) and Commentary Page: 196
130.20 N
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“SECTION 2C:14-3. CORRUPTION OF MINORS AND SEDUCTION.

a. Oﬁ”ense Defined. A male who has sexual intercourse with a
female not his wife, or any person who engages in deviate sexual
intercourse or causes another to engage in deviate sexual 1nte1~
course, is guilty of an offense if: :

(1) the other person is less than 16 years old and the actor is
at least 4 years older than the other person; or

(2) the other person is less than 21 years old and the actor is.
his guardian or otherwise responsible for general supervision of
his welfare; or

(3) ‘the other person is in custody of law or detained in a hos-
pital or other institution and the actor has supervisory or dis-
ciplinary authority over him.

b. Grading. An offense under Subsection a(l) is a crime of the
third degree. Otherwise an offense under this seotlon is a crime
of the fourth deo ree.

' SOURCE OR REFERENCE

N. J.: 2A:138-1 and 2 . Study Draft Page: IIE-41
Model Penal Code: 213.3 Tentative Draft Page: 389

* Other: None : Commentary Page: 197

SECTION 2C: 14—4 SEXUAL ASSAULT.

A person who has sexual contact with another not his spouse, or
causes such other to have sexual contact is guilty of sexual -
assault if :

a. he knows that the contact is offensive to the other person; or

" b. he knows that the other person suffers from a mental disease
or defect which renders him or her 1ncapab1e of appralsmfr the
nature of his or her conduet; or '

c. he knows that the other person is unaware that a sexual act
is being committed ; or v !

d. the other person is less than 12 years old; or

" e. he ‘has substantially impaired the other person’s power to
" appraise or control his or her conduct, by administering or em-
ploying without the other’s knowledge drugs 1ntox1cants or other
means for.the purpose of preventing resistance; or’

£. the other person is less than 16 years old and_ the aetor s at
least four years older than the other person or '
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g. the other person is less than 21 years old and the actor 18 h1s
' guardlan or otherwise responsible for general supervision of his
welfare; or

h. the other person is in custody of law or detained in a hospital
or other institution and the actor has superwsory or dlse1p11nary
authority over him.

Sexual assault under Subsection d is a crime of the third degree
Sexual assault under Subsections e and f is a crime of the fourth
degree. Otherwise, it is a disorderly persons offense.

Sexual contact is any touching of the sexual or other intimate °
parts of the person for the purpose of arousing or gratlfwng sexual
desire. ,

' SOURCE OR REFERENCE

- N. J.: Various Study Draft Page: IIE-527
Model Penal Code: 213.4- : Tentative Draft Page: 397 - -

Other: None 7 Commentary Page: 200

SECTION 2C:14-5. INDECENT EXPOSURE.

A person is a dlsorderly\person if, for the purpose of & arousing
or gratifying sexual desire of h1mse1f or of any person other tha,n
his spouse, he exposes his genitals- under circumstances in Whleh.
he knows his conduct 18 hkely to cause affront or alarm ‘

SOURCE OR REFERENCE

CON.J.:2A:115-1 Study Draft Page: IIB-56
Model Penal Code: 213 5 . Tentative Draft Page: 399
Other: None : Commentary Page: 200

SECTION 2C:14-6. PROVISIONS GENERALLY APPLICABLE TO CHAP-
TER 14. ‘

o oas M’Lstake as to Age. Whenever in this Chapter the criminality
of conduct depends on a child’s being below the age of 12, it is no
~defense that the actor did not know the child’s age, or reasonably
believed, the child to be older than 12. When criminality depends
on the child’s being below a critical age other than 12, it is a
defense for the actor to prove by a preponderance of ev1dence that
_he reasonably believed the child to be above the critical age.
b. Spouse Relationships. Whenever in this Chapter the defini-
~tion of an offense excludes conduct with a spouse, the exclusion
shall be deemed to extend to persons living as man and wife, re-
gardless of the legal status of their relationship. The exclusion
shall be inoperative ‘as respects spouses living apart in a state of
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“separation. Where“ the '.deﬁniti’on of -an offense eXcludes‘ conduc:t\
. with a spouse or conduct by a woman, this shall not preclude con-.
viction of a spouse or woman as accomplice in a sexual act which -

“he or she causes another person not w1th1n the exclusion, to
perform '

c. Prompt Complamt No prosecution may be instituted or
" ‘maintained under this Chapter unless ‘the alleged offense was

brought to -the notice of public authority Wlthm 3 months of its

occurrence or, where the alleged victim was less than 16 years old
or incompetent to make complaint, within'3 months after a parent .
guardian or other competent person specially interested in the
victim, other than the alleged offender, learns of the offense but in

~. no case more than one year after the alleged offense. B

d. Testtmony of Complainants. No person shall be conthed of
any crime under this Chapter upon the uncorroborated testimony
-, of the alleged wctlm Corroboratlon may be c1rcumstant1al

P SOURCE OR REFERENCE »

N. J.: None. ' . Study Draft Page: TIE-58
Model Penal Code: 213 6 ’ Tentative Draft Page: 401

Other Conn §68(b) o Commentary Page: 201

v.j

SECTION 2C 14—7 \DISEASED PER'SON'HAVING SEXUAL INTERCOURSE -

Any person who, knowing that he or she is infected with a Vo

- venereal disease such as chancroid, gonorrhoea, syphilis or any ‘of
the varieties or stages of such dlseases, has sexual intercourse or
dev1ate sexual 1ntercourse, is a-petty dlsorderly person, "

\
) SOURCE OR REFERENCE e
N: J 2A 170-6 ' Study Draft Page None

Model Penal Code: None ‘ Tentative Draft Page: 407

Other None -~ - o Commentary Pa,g'e 204

[

.vy'.“CH‘APfTE.R 15. [RESERVED] o

' CHAPTER 16. [RESERVED] |
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PART 2. OFFENSES AGAINST PROPERTY

CHAPTER 17. ARSON, CRIMINAL MISCHIEF,
~ AND OTHER PROPERTY DESTRUCTION

SeEcrioN 2C:17-1. ARSON AND RELATED OFFENSES.

a. Aggravated Arson. A person is guilty of aggravated arson,
a crime of the second de01ee, if he starts a fire or causes an
explosion with the purpose of: :

(1) destroying a building or occupied structure of anotheri or

(2) destroying or damaoung any property, whether his own or .
that of another, to collect insurance for such loss under circum-
stances which recklessly endanger any building or occupied struec-
ture of another or place any other person in danoer of death or
bodlly injury.

b. Arson. A person is guilty of arson, a crime of the third
degree, if he purposely starts a fire or causes an explosion, whether
on his own property or another’s, and thereby purposely, know-
ingly, or recklessly places:

(1) another person in danger of death or bodily i mgury, or .

(2) abuilding or oecupled structure of another in danger of dam-
age or destruction.

c. Failure to Control or Report Dcmgerous Fwe A person who
knows that a fire is endangering life or a substantial amount of
property of another and fails to take reasonable measure to put
out or control the ﬁre, when he can do so without substantial risk
to himself, or to give prompt fire alarm, comrmts a crlme of the
fourth degree if: ~

(1) he knows that he is under an official, eontractual or other
legal duty to prevent or combat the fire; or

(2) the fire was started albeit lawfully, by hlm or w1th h1s
assent, or on property in hls custody or control.

d. Definitions. - “Occupled structure” is defined in Seotlon
2C:18-1. Property is that of another, for the purpose of this
Section, if .anyone other than the actor has a ]Ossessory or pro-
prietory interest therein. If a building or structure is divided into
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separately occupied units, any unit not oceup1ed by the actor is an

occupied structure of another.

SOURCE OR REFERENCE |

N.J.:24:80-1t0 6 Study Draft Page: TTF-1
Model Penal Code: 220.1 Tentative Draft Page: 408

Other: None - © Commentary Page: 204

SECTION 2C:17-2. CAUSING OR RISKING CATASTROPHE.

a. Causing Catastrophe. A person who causes a catastrophe by
explosion fire, flood, avalanche, collapse of building, release of
poison gas, radloactlve material or other harmful or destructive
force or substa,nce, or by any other means of causing potentially
widespread injury of damage, commits a crime of the second
degree if he does so purposely or knowingly, or a crime of the third
degree if he does so recklessly.

b. stkmg Catastrophe. A person is guilty of a crime of the
fourth degree if he recklessly creates a risk of catastrophe in the
employment of fire, explosives or other dangerous means listed in
Subsection a, even though no fire, explosion or other catastrophe
- occurs. :

c. Failure to Preveht Catastrophe. A person who knowingly or
‘recklessly fails to take reasonable measures to prevent or mitigate
a catastrophe commits a crime of the fourth degree'if:

(1) he knows that he is under an official, contractual or_other,
legal duty to take such measures; or

(2) he did or assented to the act causing or thleatenmg the
ca,tastrophe

SOURCE OR REFERENCE

_ N. J.: Various Study Draft Page: ITF-14
- Model Penal Code: 220. 2 Tentative Draft Page: 415

" Other: None Commentary Page: 207

SECTION 2C:17-3. CRIMINAL MISCHIEF,
- a. Offense Defined. A person is guilty of eriminal mischief if he:

(1) damages tangible property of another purposely, recklessly,
or negligently in the employment of fire, explosives, or other
dangerous means listed in Section 2C:17-2a; or

- (2) purposely or recklesly tampers with tangible property of
another so as to endanger person or property.
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b. Grading. Criminal mischief is a crime of the third degree if
* the actor purposely causes pecuniary loss in excess of $2,000, or a
substantial interruption or impairment of public communication,
transportation, supply of water, gas or power, or other public
service. It is a crime of the fourth degree if the actor causes
pecuniary loss in excess of $500, or a disorderly persons offense
if he causes pecuniary loss of less than $500.

SOURCE OR REFERENCE
N. J.: 24:122-1 to 10, 12;

2A::170-32 to 39, 93 Study Draft Page: ITF-16
Model Penal Code :' 220.3 Tentative Draft Page: 417 -

Other: None Commentary Page: 207
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CHAPTER 18. BURGLARY AND OTHER
CRIMINAL INTRUSION

-

SECTION 2C:18-1. DEFINITION.

In this Chapter, unless a different meaning plainly is required,
“‘occupied structure’’ means any structure, vehicle or place
adapted for overnight accommodation of persons, or for carrying
on business therein, whether or not a person is actually present.

SOURCE CR REFERENCE

N. J.: None Study Draft Page: IIG-1
- Model Penal Code: 221.0 Tentative Draft Page: 420.
Other: None Commentary Page: 208

SECTION 2C:18-2. BURGLARY.

a. Burglary Defined. A person is guilty of burglary if he enters
or surreptitiously remains in a building or occupied structure,
or a separately secured or occupied portion thereof, with purpose
to commit an offense therein, unless the premises are at the time
open to the public or the actor is licensed or privileged. to enter.
It is an affirmative defense to prosecution for ‘burglary that the
- building or structure was abandoned.

b. Grading. Burglary is a crime of the second degree if it is
perpetrated in an occupied structure of another, or if, in the course
of committing the offense, the actor: ‘

(1) purposely, knowingly or recklessly inflicts, attempts to in-
flict or threatens to inflict bodily injury on anyone; or

(2) is armed with or displays what appears to be explosives or a
deadly weapon.

Otherwise burglary is a crime of the third degree. An act shall
be deemed ‘‘in the course of committing’’ an offense if it occurs .
~in an attempt to commit the offense or in immediate flight after the
attempt or commission. ‘

e, Multiple Convictions. A person may not be convieted both

for burglary and for the offense which it was his purpose to commit
~ after the burglarious entry or for an attempt to oommlt that
offense. '

SOURCE OR REFERENCE

N. J.: 2A:94-1, 2; 2A:170-3 Study Draft Page: ITG-4
Model Penal Code 2211 Tentative Draft Page: 422

Other: None Commentary Page: 209
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SecrioN 2C:18-3. CRIMINAL TRESPASS.

~a. Buildings and Occupied Structures. A person commits an
offense if, knowing that he is not licensed or privileged to do so,
he enters or surreptitiously remains in any building or occupied
structure, or separately secured or occupled portion thereof. An
offense under this Subsection is a crime of the fourth degree if it is
committed in a dwelhng Otherwise it is a dlsorderly persons
offense.

b. Defiant Trespasser. A person commits a petty d,isorderlyv
- persons offense if, knowing that he is not licensed or privileged
to do s0, he enters or remains in any place as to which notice agamst
trespass is given by:

(1) actual communication to the actor or

. (2) posting in a manner prescribed by law or reasonably hkely
to come to the attention of intruders; or

(3) fencing or other enclosure manifestly demgned to exclude
intruders.

Coe. Defe%ses It is an aﬁirmatlve defense to prosecutlon under
this Section that: :

(1) a building or occupied structure 1nvolved in an offense _
under Subsectlon a was abandoned; :

(2) the premises were at the time open to members of the public
and the actor comphed with all lawful condltlons 1mp0sed on access
to or remaining in the premises; or . : ‘

(3) the actor reasonably believed that the owner of the: ‘premises,
or other person empowered to license access thereto, would have
- licensed him to enter or remain. \

/ : SOURCE OR REFERENCE
N. J.: Various Study Draft Page: IIG-14
Model Penal Code: 221.2 Tentative Draft Page: 427

Other: None Commentary Page: 211
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CHAPTER '19. ROBBERY o
SEC'I'ION 2C:19-1+ ROBBERY

a. Robbery Defined. A person is gullty of robbery if, in the
course of committing a theft, he:

- (1) inflicts serious bodily injury upon another; -

" (2) threatens another with or purposely puts h1m 1n fear of
1mmed1ate ser1ous bodily i 1n3ury, or

(3) comlmts or threatens 1mmed1ately to commlt any crime of
the first or second degree.

. An act shall be deemed ‘‘in the course of comm1tt1n0' a theft” if -

it oceurs in an attempt to commit theft or in umnedlate flight after

_ the attempt or commission. -

b. Gmdmg Robbery is a crime of /the second degree, except
that it is a crime of the first degree if in the course of committing -
~ the theft the actor attempts to k111 anyone, or purposely inflicts or
attempts to inflict serious bodily injury, or is armed with a deadly

‘weapon, Or uses or threatens the 1mmed1ate use of a dangerous
‘instrument. :

{

SOURCE OR REFERENCE

N. J.: 2A:141-1 ' Study Draft Page: ITH-1
Model Penal Code: 222.1 . Tentative Draft Page: 430
Other: N. Y. §160.15 . Commentary Page: 213
\
\ -
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- CHAPTER 20 THEFT AND RELATED OFFENSES

SecrioN 2C:20-1. DEFINITIONS

In Chapters 20 and 21 umnless a different meaning plalnly 1s
required :

a. “deprlve” means: (1) to Withhold or cause to be withheld _
property of another permanently or for so extended a period as to
appropriate a major portion of its economic value, or with purpose
to restore only upon payment of reward or other compensation; or
(2) to dispose or cause disposal of the property so as to make. it
unlikely that the owner will recover it.

b. ““financial institution’’ means a bank insurance company,
credit union, building and loan ass001at1on investment trust or
other organization /held out to the public as a place of deposit of
‘funds or medium of savings or collective investment. S

‘“‘government’’ means the United States, any State, county,
mumclpahty, or other political unit, or any department, agency or
‘subdivision of any of the for‘egoing, or any corporation or other
association carrying out the functions of government.

d. ‘“movable property’’ means prope\rty the location of which
can be changed, including things growing on, affixed to, or found -
in land, and documents although the rights represented thereby
have no physical location. “Immovable property”’ is all other
property. . :

e. ‘‘obtain’’ means: (1) in relation to property, to bring about
a transfer or purported transfer of a legal interest in the property,
whether to the obtainer or another; or (2) in relation to (labor or
service, to secure performance thereof :

f. “‘property’’ means anything of value, 1nclud1n0 real” estatta
tangible and intangible personal property, trade secrets,. contract
rights, choses-in-action and other interests in or claims to wealth,
admission or transportation tickets, captured or domestic animals,
'+ food and drink, electric, gas, steam or other power.

g ‘““property of another’’ includes property in which any person.
other than the actor has an interest which the actor is not privileged
to infringe, regardless of the fact that the actor also has an interest
in the property and regardless of the fact that the other person
might be precluded from civil recovery. because the property was
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used in an unlawful transaction or was subject to forfeiture as
contraband. Property.in possession of the actor shall not be
deemed property of another who has only a security interest
“therein, even if legal title is in the ereditor pursuant to a condi-
tional sales contraet or other security agreement.

h. “‘trade secret’’ means the whole or any portion or phase of
. any scientific or technical 1nformat10n, design, process, procedure,‘
formula or improvement which is secret and of value. . A trade
secret shall be presumed to be secret when the 6wner thereof takes

measures to prevent it from becoming available to persons other

than those selected by the owner to have access thereto for 11m1ted'
purposes.. o ,

: SOURCE OR REFERENCE ‘
N.J.: 9A: :119-5. 2(e) . o Study Draft Pag'e IIIl

Model Pénal Code: 223.0 : Tentative Draft Page: 434
Other None- o Commentary Page: 215

SECTION 2C 20—2 CONSOLIDATION OF THEEFT OFFENSES, GRADING
PROVISIONS APPLICABLE TO THEFT GENERALLY.

a. Consolidation of Theft Offenses. Conduct denommated theft'-
in this Chapter constitutes a single offense. A charge of theft may
be supported by evidence that it was committed in aiiy manner that
would be theft under this Chapter notwithstanding ‘the specifica-
‘tion of a different manner in the 1nd1<3tment or accusation, subject
only to the power of the Court to ensure fair trial by granting a

bill of particulars, discovery, a continuance, or other appropriate - -

relief where the conduct of the. defense would: be preJudleed by lack
of fair notice or by surprise.

b. Grading of Theft Offenses. : ' :
(1) Theft constitutes a crime of the second degree 1f the prop—
erty is taken by extortion. : '

( 2) Theft constitutes a crime of the thlrd degree 1f ,
(a) the amount involved exceeds $500.00; | . f ‘
(b) the property stolen is a ﬁrearm, automoblle or. alr-
plane; ' .
o (e) it isa eontrolled dangerous substance as deﬁned in
o Chapter 21 of Title 24 of the New Jeérsey Statutes ; ’

(d) it is by receiving stolen’ property by a person in’ the,
: busmess of buying or selling stolen property, _

(e) it is from the person of. the vietim; '
(£) 1t isin breaeh of a ﬁduclary obhgatlon,
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(g) itis by threat not ameunting to extortion; or,

(h) it is of a public record, writing or instrument kept, filed
or deposited according to law with or in the keeping of any
public office or public servant.

(3) Theft not within the preceding paragraphs constitutes a
crime of the fourth degree. If, however, the actor proves by a pre-
ponderance of the evidence that the amount involved was less than
$50, the offense constitutes a disorderly persons offense.

(4) The amount involved in a theft shall be deemed to be the
highest value, by any reasonable standard, of the property or ser-
vices which the actor stole or attempted to steal. Amounts involved
in thefts committed pursuant to one scheme or course of conduct,
whether from the same person or several persons, may be aggre—
gated in determining the grade of the offense.

c. Claim of Right. Ttis an afﬁrmatwe defense to prosecution for
theft that the actor:

(1) was unaware "that the property or service was that of an-
other; :

~ (2) acted under an honest claim of right to the property or ser-
vice involved or that he had a right to acquire or dispose of it as
he did; or

(3) took property exposed for sale, 1ntend1n0' to purchase and
- pay for it promptly, or reasonably behevmg that the owner, if
present, would have consented.

d. Theft from Spouse. It is no defense that theft was from the
actor’s spouse, except that misappropriation of household and per-
sonal effects, or other property normally accessible to both spouses,
" is theft only if it occurs after the parties have ceased living
together.

_SOURCE OR REFERENCE

N. J.: Various .: Study:Draft Page: 111-14
Model Penal Code:.223.1 ‘Tentative Draft Page: 439

Other: N. Y. ' Commentary Page: 216

SeEcTION 2C:20-3.. THEFT. BY UNLAWFUL TAKING OR DISPOSITION.

a. Movable Property A person is guilty of theft if he,unlaw-”
fully takes, or exercises unlawful-control over, “movable property
of another with purpose to deprive him thereof

b. Immovable Property. A person is guilty of theft if he unlaW-
fully transfers immovable property of another or any interest
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therein with purpose to beneﬁt himself or another not entltled
thereto

. SOURCE OR REFERENCE
N. J.: Various Study Draft Page: IIT-61

Model Penal Code: 223.2 Tentative Draft Page: 449
Other: None , Commenta.ry Page 222

SECTION 2C:20~4. 'THEFT BY DECEPTION . N

A person is guilty of theft if he purposely obtalns property of
another by deception. A person deceives if he purposely:

. a. creates or reinforces a false impression, including false im-
pressions as to law, value, intention or other state of mind; but
deception as to a person’s intention to perform a promise shall not -
be inferred from the fact alone that he did not subsequently per— ‘
form the promise;

b. prevents another from acquiring information which Would )
affect his judgment of a transaction; ‘

e. fails to correct a false impression which the deceiver prev1-’
ously created or reinforced, or which the deceiver knows to be in- ~
- fluencing another to whom he sta.nds in a fiduciary or confidential
relationship; or

d. fails to disclose a known lien, adverse claim or other legal
1mped1ment to the enjoyment of property which he transfers. or
encumbers in consideration for the property obtained, whether such
1mped1ment is or is not valid, or is or is not a matter of ofﬁolal
record.

© The term_“deceive” does mnot, however, 1nelude fals1ty as to -
. matters having no pecuniary significance, or puffing or exaggera-’
tion by statements unlikely to deceive ordinary persons in the
group addressed.

SOURCE OR REFERENCE

N. J.: 2A:111-1 et seq. Study Draft Page: III-64
“ Model Penal Code: 223.3 Tentative Draft Page: 452
" Other: None . Commentary Page: 223

SecrioNn 2C:20-5. THEFT BY EXTORTION. !

‘A person is gullty of theft if he purposely obtains property of
another by threatening to:

a. inflict bodily injury on or physically conﬁne or restram any—
one or commit any other criminal offense; | ~

- b. accuse anyone of an offense or cause charges of an offense
to be instituted agamst any person; ;
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- ¢. expose or publicize any secret or any asserted fact, whether
true or false, tending to subject any person to hatred, contempt or
ridicule, or to impair his eredit or business repute; \

d. take or withhold action as an official, or cause an official to
- take or withhold action; ' » -

e. bring about or continﬁe a strike, boycott or other collective
action, if the property is not demanded or received for the benefit
of the group in whose interest the actor purports to act;

f. testify or provide information or withhold testimony or in-
formation with respect to another’s legal claim or defense; or'

g. inflict any other harm which would not substantially beneﬁlt‘
the actor but which is calculated to materially harm another person.

‘It is an affirmative defense to prosecution based on paragraphs
b, ¢, d or f that the property obtained was honeStly claimed as
restltutlon or indemnification for harm done in the eucumstancer
or as lawful compensation for property or services.

SOURCE OR REFERENCE

N. J.: 2A:105-1 to 5; Study Draft Page: ITI-71
2A :119A-1to 4 Tentative Draft Page: 459
Model Penal Code: 223.4 Commentary Page: 227
Other: New York; Michigan;
California.

SECcTION 2C:20-6. THEFT OF PROPERTY LOST, MISLAID, OR DELIVERED
BY MISTAKE.

A person who comes into control of property of another that he
knows to have been lost, mislaid, or delivered under a mistake as
to the nature or amount of the property or the identity of the re-
cipient is guilty of theft if, with purpose to deprive the owner
thereof, he fails to take reasonable measures to restore the prop-
erty to a person entitled to have it.

SOURCE OR REFERENCE

- N. J.: None Study Draft Page: ITI-78
_ Model Penal Code: 223.5 Tentative Draft Page: 465

Other: None Commentary Page: 230

. SECTION 2C:20-7. RECEIVING STOLEN PROPERTY. »

a. Recewing. A person is guilty of theft if he purposely receives
movable property of another knowing that it has been stolen, or
believing that it has probably been stolen. It is an affirmative -
defense that the property was received with purpose to restore
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it to the owner. ‘‘Receiving’’ means acquiring possession, control
~or title, or lending on the security of the property. -

b. Presumption of Knowledge. The requisite knowledge or be-
lief is presumed in the case of a person who:

(1) is found in possession or control of property stolen from
two or more persons on separate occasions;

(2) has received stolen property in another transactlon within
the year preceding the transaction charged;

(3) acquires the property for a consideration which he knows
is far below its reasonable value; or

(4) being a person in the business of buying or selling property
of the sort received, acquires the property without having ascer-
tained by reasonable inquiry that the person from whom he ob-
tained it had a legal right to possess and dispose of it.

SOURCE OR REFERENCE

N. J.: 2A:139-1 to 4 Study Draft Page: II1-82
Model Penal Code: 223.6 .. Tentative Draft Page: 468
Other: N. Y.; Proposed Michi- Commentary Page: 232
- gan Code - :

SECTION 2C:20-8. 'THEFT OF SERVICES.

a. ‘A person is guilty of theft if he purposely obtains services
which he knows are available only for compensation, by deception
or threat, or by false token or other means to avoid payment for
the service. ‘‘Services’’ include labor, professional service, trans-
portation, telephone, or other public service, accommodation in
hotels, restaurants or elsewhere, entertainment, admission to ex-
hibitions, use of vehicles or other movable property. Where com-
pensatlon for service is ordmamly paid immediately upon the
rendering of such service, as in the case of hotels and restaurants,
absconding without payment or offer to pay gives rise to a pre-
sumption that the service was obtained by deception as to inten-
tion to pay.

b. A person commits theft if, having control over the disposi-
tion of services of another, to which he is not entitled, he know-
. ingly diverts such services to his own benefit or to the benefit of
another not entitled thereto.

SOURCE OR REFERENCE

N. J.: Various v Study Draft Page: 1II-98
Model Penal Code: 223.7 A Tentative Draft Page: 474

Other: None - } Commentary Page: 235
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SECTION 2C:20-9. 'THEFT BY FAILURE TO MAKE REQUIRED DisposI-
TION OF PROPERTY RECEIVED.

A person who purpesely obtains or retains property upon agree-
ment or subject to a known legal obligation to make specified pay-
ment or other disposition, whether from such property or its
proceeds or from his own property to be reserved in equivalent
amount, is guilty of theft if he deals with the property obtained
as his own and fails to make the required payment or disposition.
The foregoing applies notwithstanding that it may be impossible to
identify particular property as belonging to the vietim at the time
of the actor’s failure to make the required payment or disposition.
An officer or employee of the government or of a financial institu-
tion is presumed: (i) to know any legal obligation relevant to his
criminal liability under this Section, and (ii) to have dealt with the
property as his own if he fails to pay or account upon lawful de-
mand, or if an audit reveals a shortage or falsification of accounts.

SOURCE OR REFERENCE

N. J.: Various ' Study Draft Page: III 103
Model Penal Code: 223. 8 Tentative Draft Page: 476

Other: None Commentary Page: 236

SEcTiON 2C:20-10. UNAUTHORIZED USE OR OCCUPANCY OF AUTO-
MOBILES AND OTHER VEHICLES.

a. A person commits a disorderly persons offense if he takes,
operates, or exercises control over another’s automobile, aircraft,
motoreycle, motorboat, or other motor-propelled vehicle, or any
sailboat, without consent of the owner or other person authorized
to give consent. It is an affirmative defense to prosecution under
this Section that the actor reasonably believed that the owner or -
any other person authorized to give consent would have consented
to the operation had he known of it.

b. A person commits a petty disorderly persons offense if he
knowingly rides in a vehicle deseribed in Subsection a which at.
the time he entered he knew or had been informed that it had been
taken, or was being operated or. controlled in violation of Sub-
section a.

SOURCE OR REFERENCE

N. J.: 2A:170-38 Study Draft Page: I11-107
Model Penal Code: 223.9 Tentative Draft Page: 478
Other : Proposed Michigan Code Commentary Page: 237
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' CHAPTER 21. FORGERY AND FRADULENT PRACTICES

bl
SecTION 2C:21-1. FORGERY AND RELATED OFFENSES.

a. Forgery. A person is guilty of forgery if, with pufpose to
defraud or injure anyone, or with knowledge that he is facilitating
a fraund or injury to be perpetrated by anyone, the actor:

(1) alters or changes any Wntm(r of another without his au-
thorlty, .

(2) makes, completes, executes, authentleates, issues or trans-
fers any writing so that it purports to be the act of another who
did not authorize that act or of a fictitious person, or to have been
executed at a time or place or in a numbered sequence other than

. was in fact the case, or to be a copy of an original when no such
original existed; or

(3) utters any erting which he knows to be forged in a manner
speciﬁed in paragraphs (1) or (2).

““Writing”’ includes printing or any other method of recording
information, money, coins, tokens, stamps, seals, credit cards,

badges, trade-marks, and other symbols of value, right, privilege,
or identification.

b. Gmdmg of Forgery.

(1) Forgery is a.crime of the second degree if the ertmg is or
purports to be part of an issue of money, securities, postage or
revenue stamps, or other instruments, certificates or licenses issued
by the government, or part of an issue of stock, bonds or other in-

struments representmg interests in or claims against any property
or enterprise.

\

(2) Forgery is a crime of the third dewree if the Wr1t1ng is or
purports to be

\

(a) a will, deed, contract, release, commercial mstmment or
other document evidencing, creating, transferring, altering, terml-
nating, or otherwise affecting legal relations; or

(b) a prescrlptlon of a duly licensed physician or other person
authorized to issue the same for any drug or any instrument or
device used in the taking or admlmstermg of drugs for which a
_ prescription is required by law.

Otherwise forgery is a crime of the fourth degree.
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c. Possession of Forgery Devices. A person is guilty of pos-
session of forgery devices, a crime of the third degree, when with
purpose to use, or to aid or permit another to use the same for -
purposes of foromo written instruments, he makes or possesses’

any device, apparatus, equipment or a1t101e capable or adaptable
to such use. - ’

SOURCE. OR REFERENCE

N. J 2A:109-1 to 12, 2A 111— Study Draft Page: I1J-2 .
25 to 27; 2A: 147-1 Tentative Draft Page: 480

Model Penal Code : 224.1 Commentary Page: 237

Other: N. Y. :

SEctrioN 2C:21-2. CRIMINAL SIMULATION

A person commits a crime of the fourth degree if, with purpose
to defraud anyone or with knowledge that he is famhtatlng a fraud
to be perpetrated by anyone, he makes, alters or utters any object
so that it appears to have value beeause of antiquity, rarlty, source,
or authorship Whlch it does not possess.

SOURCE OR REFERENCE

N.J.: 2A:111-23 and 24 ‘Study Draft Page: I1J-9
Model Penal Code: 224.2 Tentative Draft Page: 486
~ Other: None( ' . Commentary Page: 239

SECTION 2C:21-3. FRAUDS RELATING T0 PUBLIC RECORDS AND RE-
CORDABLE INSTRUMENTS.

a. Fraudulent Destruction, Removal or Ooncealment of Record-
able Instruments. A person commits a crime of the third degree
if, with purpose to deceive or injure anyone, he destroys, removes
or conceals any will, deed, mortgage, security instrument or other
writing for which the law provides public recording.

b. Offering a False Instrument for Filing. A person is guilty
of a disorderly persons offense when, knowing that a written in-
strument contains a false statement or false information, he offers
or presents it to a public office or public servant with knowledge or
belief that it will be filed with, registered or recorded in or other-

wise become a part of the reoords of such public office or pubhc
servant.

SOURCE OR REFERENCE

N.J.: 2A:119-4 Study Draft Page: I1J-20-
Model Penal Code: 224.3 Tentative Draft Page: 487
Other: N. Y. §§175.30 and Commentary Page: 240
175.35 ) . .
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SECTION 2C:21—4. FALSIFYING OR TAMPERING WITH RECORDS.

- a. Hixcept as provided in Subsection b of this Section, a person
commits a erime of the fourth degree if; knowing that he has no
privilege to do so, he falsiﬁes, destroys, removes or conceals any
writing or record, with purpese to deceive or m;]ure anyone or to
conceal any Wrongdomg

b. Issuing a False Financial Statement. A person is guilty of
issuing a false financial statement, a crime of the third degree,
when, with purpose to deeelve or injure anyone or to conceal any
Wrongdomg, he

(1) knowingly makes or utters a written instrument which pur-
ports to describe the financial condition or ability to pay of some
person and which is inaccurate in some material respect; or ‘

(2) represents in writing that a written instrument purporting
to describe a person’s financial condition or ability to pay as of a
prior date is accurate with respect to such person’s current
financial condition or ability to pay, whereas, he knows it is ma-
tel 1a,11y inaccurate in that respect.

SOURCE OR REFERENCE

N. J.: Various ‘Study Draft Page: I1J-22
Model Penal Code: 224.4 Tentative Draft Page: 488
Other: N. Y. Commentary Page: 240

SecrioN 2C:21-5. Bap CHECKS

A person who issues or passes a check or similar 51g11t order for
the payment of money, knowing that it will not be honored by the
" drawee, commits a disorderly persons offense. For the purposes of .
this Section as well as in any prosecution for theft committed by
means of a bad check, an issuer is presumed to know that the check
or money order (other than a post-dated cheok or order) would not
be paid, if:

.a. the issuer had no account with the drawee at the time the
check or order was issued; or

b. payment was refused by the drawee for lack of funds, upon
presentation within 30 days after 1ssue, and the issuer failed to
make good within 10 days after recewmg notice of that refusal.

SOURCE OR REFERENCE

N. J.: 2A:111-15 to 17; Study Draft Page: 11J-28
. 2A:170-50.4 to 50.6 - Tentative Draft Page: 491
Model Penal Code: 224.5 -Commentary Page: 241
Other: None
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SECTION 2C:21-6. CRrEDIT CARDS. ‘

A person commits an offense if he uses a credit card for the
purpose of obtaining property or services with knowledge that:

a. the card is stolen or forged;

b. the card has been revoked or cancelled; or

c. for any other reason his use of the card is unauthorized by
the issuer.

¢¢Credit card’’ means a writing or other evidence of an under’
taking to pay for property or services delivered or rendered to
or upon the order of a de31gnated person or bearer. An offense
under this Section is a crime of the third degree if the value of the
property or services secured or sought to be secured by means of
the credit card exceeds $500; otherwise it is a crime of the fourth
degree.

1

SOURCE OR REFERENCE

N. J.: 2A:111-40 through 51 Study Draft Page: 11J-34
Model Penal Code: 224.6 Tentative Draft Page: 494
Other: None Commentary Page: 242

SEcTION 2C:21-7. DECEPTIVE BUSINESS PRACTICES.
A person commits an offense if in the course of business he:

a. uses or possesses for use a false weight or measure, or any
other device for falsely determining or recordmg any quality or
quantity;

b. sells, offers or exposes for sale, or delivers less than the repre-
sented quantity of any commodity or service;

c. takes or attempts to take more than the represented quantity
of any commodity or service when as buyer he furnishes the weight
or measure; )

d. sells, offers or exposes for sale adulterated or mislabeled
commodities;

e. makes a false or misleading statement in any advertisement
addressed to the public or to a substantial segment thereof for the
purpose of promoting the purchase or sale of property or services
or publishes any advertisement in violation of Chapter three of
the Act of Congress entitled ‘‘Truth in Lending’’ and the regu-
lations thereunder as such act and regulations may from time to
time be amended;

f. makes a false or misleading written statement for the purpose
of obtaining property or credit; or

81



g. makes a false or misleéding written statement for the purpose
of promoting the sale of securities, or omits information required
by law to be disclosed in written documents relating to securities.

The offense is a crime of the fourth degree if Subsection f or g
is violated. Otherwise itis a disdrderly persons offensg.

It is an affirmative defense to prosecution under this Section if
the defendant proves by a preponderance of the evidence that his
conduct was not knowingly or recklessly deceptive.

“Adulterated’’ means varying from the standard of composi-
tion or quality prescribed by or pursuant to any statute providing
- criminal penalties for such variance, or set by established com-
mercial usage. ‘‘Mislabeled’”’ means varying from the standard
of truth or disclosure in labeling prescribed by or pursuant to any
statute providing criminal penalties for such variance, or set by
established commercial usage.

SCURCE OR REFERENCE

N. J.: Various Study Draft Page: I1J-41
Model Penal Code: 224.7 Tentative Draft Page: 496

Other: None Commentary Page: 243

1

SECTION 2C:21-8. MISREPRESENTATION OF MILEAGE OF MOTOR
' VEHICLE.

A person who shall misrepresent the mﬂeaoe of a used motor
vehicle which he is offering for sale or exchange by changing the
mileage registering instrument on it so as to show a lesser mileage
reading than that recorded by the instrument is a disorderly per-
son. This provision shall not prevent the servicing, repair or
replacement of a mileage registering instrument Whleh by reason
of normal wear or through damage requires service, repair or
replacement if the instrument is then set at zero or at the actual
previously recorded mileage.

In addition to the penalty authorized for V101at10n of this Sec-
~ tion, the Diréctor of the Division of Motor Vehicles may, after
notice and hearing, revoke the license of any motor vehicle dealer
as defined in N.J.S. 39:1-1 so convicted.

SOURCE OR REFERENCE

N. J.: 2A:170-50.1 through Study Draft Page: None ‘

50.3 Tentative Draft Page: 499
Model Penal Code: None - Commentary Page: 244
Other: None S :
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SECTION 2C:21-9.  MISCONDUCT BY CORPORATE OFFICIAL.
A person is guilty of a crime of the fourth degree when:

a. being a director of a stock corporation, he knowingly concurs
in any vote or act of the directors of such corporation, or any of
them, which has the purpose of: :

(1) making a dividend except in the manner provided by law;

© (2) dividing, withdrawing or in any manner paying to any
stockholder any part of the capital stock of the corporation except
in the manner provided by law;

(3) discounting or receiving any note or other ev1denlce of debt

~in payment of an installment of capital stock actually called in
and required to be paid, or with purpose of providing the means of

making such payment; :

(4) receiving or discounting any note or other evidence of debt
with purpose of enabling any stockholder to withdraw any part
of the money paid in by him on his stock; or

(5) applying any portion of the funds of such corporation,
d1rectly or indirectly, to the purchase of shares of its own stock
except in the manner provided by law; or '

b. being a director or officer of a stock corporation:

(1) he issues, participates in issuing, or concurs in a vote to.
issue any increase of its capital stock beyond the amount of the
capital stock thereof, duly authorized by or in pursuance of law; or

(2) he sells, or agrees to sell, or is directly interested in the sale
“of any share of stock of such corporation, or in any agreement to
sell the same, unless at the time of such sale or agreement he is
an actual owner of such share, provided that the foregoing shall
- not apply to a sale by or on behalf of an underwriter or dealer in
connection with a bona fide public offering of shzu es of stock of
such corporation.

SOURCE OR REFERENCE

N. J.: 2A:111-12 and 13 Study Draft Page: None
Model Penal Code: None - Tentative Draft Page: 500

Other: N. Y. §190.35 " Commentary Page: 245

SECTION 2C:21-10. COMMERCIAL BRIBERY AND BREACH OF DUTY TO
AcTt DISINTERESTEDLY.

~ a. A person commits a crime of the fourth dégree if he solicits,
accepts or agrees to accept any benefit as consideration for know-
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1ng1y Wolatmg or agreeing o violate a duty of ﬁdehty to Whlch he
is subject as:

(1) an agent, partner or employee of another;
(2) a trustee, guardian, or other fiduciary;

(3) a lawyer, physician, accountant, appralser, or other pro-
fessional adviser or informant; : 2

(4) an officer, director, manager or other partmlpant in the direc-
tion of the affairs of an 1ncorp0rated or unincorporated associa-
tion; :

(5) a labor official, including any duly appointed representative
of a labor orgamzatlon or any duly appointed trustee or repre-
sentative of an employee welfare trust fund; or

(6) anarbitrator or other purportedly disinterested adgudlcator
or referee.

~ b. A person who holds hlmself out to the pubhc as being engaged
in the business of making disinterested selection, appraisal, or
" criticism of commodities, real properties or services commits a
crime of the fourth degree if he solicits, accepts or agrees to accept
any benefit to influence his selection, appraisal or criticism.

¢. A person commits a crime of the fourth degree if he confers,
or offers or agrees to confer, any benefit the acceptance of which
would be criminal under this Section.

SOURCE OR REFERENCE

- N. J.: Various Study Draft Page: I1J-49
Model Penal Code: 224.8 Tentative Draft Page: 501
Other: . None Commentary Page:. 245

SEcTiON 2C:21-11. RIGGING PUBLICLY EXHIBITED CONTEST.

a. A person commits a crime of the fourth degree if, with pur-
pose to prevent a publicly exhibited contest from bemo" conducted
iin accordance with the rules and usages purporting to govern it, he:

(1) confers or offers or agrees to confer any benefit upon, or
threatens any injury to a participant, official or other person as-
sociated with the contest or exhibition; or

' (2) tampers with any person, animal or thing.

~ b. Soliciting or Accepting Benefit for Rigging. A person eom-
mits a erime of the fourth degree if he knowingly solicits, accepts
or agrees to accept any benefit the g1v1ng of which Would be

~ erlmmal under Subseetlon a.
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" . Failure to Report Solicitation for Rigging. A person com-
‘mits a disorderly persons offense if he fails to report, with reason-
"able promptness, a solicitation to accept any benefit or to do any
tampering, the giving or domg of which would be cr11n1na1 under
Subsection a.

d. Pa,rt_wzpation wm Rigged Contest. A person commits a erime
of the fourth degree if he knowingly engages in, sponsors, pro- .
duces, judges, or otherwise participates in a publicly exhibited
contest knowing that the contest is not being conducted in com-
pliance with the rules and usages purporting to govern it, by
‘reason of conduct which would be eriminal under this Section.

SOURCE: OR REFERENCE

N. J.: 2A:93-10 to 14 Study Draft Page: IIJ-58
Model Penal Code: 224 9 Tentative Draft Page: 504 -~

Other: None' Commentary Page: 246

SECTION. 2C-21—12 'DEFRAUDING SECURED CREDITORS.

A person commits a crime of the fourth degree if he destr oys,
removes, conceals, encumbers, transfers or otherwise deals with
property subject to a security interest with purpose to hlndel en-
forcement of that interest.

SOURCE OR REFERENCE

N. J.: 2A:111-20 and 21.1; - Study Draft Page: I1J-64

2A:122.2 Tentative Draft Page: 506 .
Model Penal Code: 224. 10 Commentary Page: 247
Other: None

SECTION/2C121—13. FrAUD IN INSOLVENCY.

A person commits a crime of the fourth degree if, knowing that
proceedings have been or are about to be instituted for the ap-
pointment of a receiver or other person entitled to administer
property for the benefit of creditors, or that any other composition
or liquidation for the benefit of cred1t01s has been or is about to be
made, he:

a. destroys, removes, conceals, encumbers, t1ansfe1%, or other-
-wise deals with any property or obtains any substantlal part of or -
‘interest in the debtor’s estate with purpose to defeat or obstruct
the claim of any creditor, or otherwise to obstruct the operation of
any law relating to admlmstratlon of property for the beneﬁt of
creditors; or

b. knowingly falsifies any writing or recmd relating to the prop-
erty; or



. ¢. knowingly misrepresents or refuses to disclose to a receiver
_or other person entitled to administer property for the benefit of
creditors, the existence, amount or location of the property, or any
other information which the actor could be legally required to
furnish in relation to such admml%m’clon

. SOURCE" OR REFERENCE

N J.:2A:111-8 : Study Draft Page: I1J-70
Model Penal Code: 22411 =~ - Tentative Draft Page: 508
‘Other: None. - Commentary Page: 248

SECTION 2C:21-14. RECEIVING DEPOSITS IN A FAILING FINANCIAL
INSTITUTION.

An officer, manager or other person directing or participating in
the direction of a financial institution commits a erime of the fourth
“degree if he receives or permits the receipt of a deposit, premium
- payment or other investment in the institution knowing that:

a. due to financial difficulties the institution is about to suspend
operations or go into receivership or reorganization, and

b. the person making the deposit or other payment is unaware
of the precarious situation of the institution.

SOURCE OR REFERENCE

N.J.:2A:91-8 Study Draft Page: I1J-74
Model. Penal Code: 224.12 Tentative Draft Page: 509
‘Other: None Commentary Page: 248

SEcTION 2C:21-15. MISAPPLICATION OF ENTRUSTED PROPERTY AND
PROPERTY OF GOVERNMENT OR FINANCIAL INSTITUTION

A person commits a crime of the fourth degree if he applies or
disposes of property that has been entrusted to him as a fiduciary,
or property of the government or of a financial institution in a
manner which he knows is unlawful and involves substantial risk
of loss or detriment to the owner of the property or to a person for
whose benefit the property was entrusted. ‘‘Fiduciary’’ includes
* trustee, guardian, executor, administrator, receiver and any person
carrying on fiduciary functions on behalf of a corporation or other
organization which is a fiduciary.

SOURCE OR REFERENCE )

" N.J.: 2A:135-3, 4 and 5 Study Draft Page: I1J-76
© Model Penal Code: 224.13 Tentative Draft Page: 510

Other: None Commentary Page: 248
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SECTION 2C:21-16. SECURING EXECUTION OF DOCUMENTS BY DE-
CEPTION. ’
A person commits a crime of the fourth degree if by deception
he causes or induces another to execute any instrument affecting,
purporting to affect, or likely to affect the pecuniary interest of
any person.’ ‘

)

SOURCE OR REFERENCE

N. J.: 2A:111-5 Study Draft Page: TIJ-80
Model Penal Code: 224.16 Tentative Draft Page: 512
Other: None  Commentary Page 249

"SECTION 2C:21-17. WRONGFUL IMPERSONATING.
A person is'guilty of a diserderly persons offense when he :

(1) impersonates another or assumes a false identity and does
an act in such assumed character or false identity for purpose of
obtaining a pecuniary benefit for himself or another or to injure
or defraud another; or

(2) pretends to be a representative of some person or organiza-
tion and does an act in such pretended capacity for the purpose of

obtaining a benefit for himself or another or to injure or defraud
another.

SOURCE OR REFERENCE

N. J.: 2A:111-18, 2A.:170-19 Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 513

Other: Conn.; Proposed Michi- Commentary Page: 249
gan Code

\
SEcrioN 2C:21-18. SLuGs.
A person is guilty of a petty disorderly persons offense when

(1) he inserts or deposvts a slug in a coin machine with purpose
to defraud; or

- (2) he makes possesses or dlsproses of a slug with purpose ‘to
enable a person to insert or deposit it in a coin machine.

¢¢Slug’’ means an ‘obgect or article which, by virtue of its size,
shape or any other quah‘ty is capable of belng' inserted or deposited -
in a coin machine as an improper substitute for money.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: None .
Model Penal Code: None Tentative Draft Page.: 514
Other N. Y. §§175.50 and 175.55 Commentary Page: 250
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SECTION 2C:21-19. YWRONGFUL CREDIT PRACTICES AND RELATED
OFFENSES. \

a. Criminal Usury. A‘pfersbn is guilty of criminal usury when
not being authorized or permitted by law to do so, he knowingly.

(1) loans or agrees to loan, directly or indirectly, to any person
any money or other property at a rate exceeding the maximum
rate permitted by law; or

(2) takes, agrees to take, or receives any money or other prop-
erty as mterest on the loan or on the forbearance of any money or
other interest in excess of the maximum rate permitted by law.

Criminal usury is a crime of the second degree if the rate of in-
terest exceeds fifty percentum per annum or the equivalent rate
for a longer or shorter period. It is a crime of the third degree if
the interest rate does not exceed fifty percentum per annum but the
amount of the loan or forbearance exceeds $1,000.00. Otherwise,
it is a disorderly persons offense.

" b. Business of Criminal Usury. Any person who knowingly en-
gages in the business of making loans or forbearances in violation -
of Subsection & is guilty of a crime of the second degree.

c. Possession of Usurious Loan Records. A person is guilty of
a crime of the second degree when, with knowledge of the nature
thereof, he possesses any writing, paper instrument or article used
to record criminally usurious transactions prohibited by Subsec-
tion a. _

d. Unlawful Collection Practices. A person is guilty of a dis-
orderly persons offense when, with purpose to enforce a claim or
judgment for money or property, he knowingly sends, mails or de-
livers to another person a notice, document or other instrument
which has no judicial or official sanction and which in its format or
appearance simulates a summons, complaint, court order or proc-
_ess or an insignia, seal or printed form of a federal, state or local
government or an instrumentality thereof, or is otherwise calcu-
lated to induce a belief that such notice, document or instrument
has a judicial or official sanction.

" e. Making a False Statement of Credit Terms. A person is guilty
of a disorderly persons offense when he knowingly violates the pro-
visions of Chapter Two of the Act of Congress entitled ‘“Truth in-
Lending Act’’ and the regulations thereunder, as such Act and
regulations may from time to time be amended, by understating
or failing to state the interest rate required to be disclosed, or by
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failing to make or by makmg a false or 1naccurate or mcomplete
statement of other credit terms in wolatlon of such Act.

. Debt Adjusters. Any person Who shall act or offer to act
as a debt adjuster shall be guilty of a crime of the fourth degree.
““Debt adjuster’’ means & person who acts or offers to act for a
consideration as an mtermedlary between a debtor and his
creditors for the purpose of settling, compounding, or otherwise -
altering the terms of payment of any debts of the debtor and, to
‘that end, receives money or other property from the debtor, or on
behalf of the debtor, for payment to, or distribution among, the
creditors of the debtor. ¢‘Debtor’’ means an individual or 2 or
more ‘individuals who are jointly and severally, or jointly or
severally indebted.

The following persons shall not be deemed debt adJusters for
the purposes of this Section: an attorney-at-law of this State; a
person who is a regular, full-time employee of a debtor, and Who
acts as an adjuster of his employer’s debts; a person acting
- pursuant to any order or judgment of court, or pursuant to author-
ity conferred by any law of this State or of the United States; a
-person who is a creditor of the debtor, or an agent of one or more
creditors of the debtor, and whose services in adjusting the debtor’s
debts are rendered without cost to the debtor; or a person who,
at the request of a debtor, arranges for or makes a loan to the
debtor, and who, at the authorization of the debtor, acts as an ad-
juster of the debtor’s debts in the disbursement of the proceeds of

the loan, without compensation for the services rendered in ad— ‘
justing such debts.

SOURCE OR REFERENCE

N. J.: Various Study Draft Page None
Model Penal Code: None Tentative Draft Page: 515
Other: N. Y. §190.40, 190.45, Commentary Page: 250

190.50, 190.55

CHAPTER 22. [RESERVED]

CHAPTER 23. [RESERVED]

PN
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PART 3 OFFENSES AGAINST THE FAMILY, CHILDREN AND
- INCOMPETENTS '

- CHAPTER 24 OFFENSES AGAINST THE FAMILY, CHILDREN

NN , AND INCOMPETENTS

SECTION 2C:24-1. BIGAMY.

a. Bigamy. A married person is guilty of bigamy, a crime of the
. fourth degree, if he contracts or purports to contract another
marriage, unless at the time of the subsequent marriage:

(1) the actor believes that the prior spouse is dead;

(2) the actor and the prior spouse have been living apart for
five consecutive years throughout which the prior spouse was not
~ known by the actor to be alive;

(3) a Court has entered a judwment purporting to terminate or

annul any prior disqualifying marriage, and the actor does not
know that judgment to be invalid; or

(4) the actor reasonably believes that he is legally eligible to
remarry.

b. Other Party to Bzgamous Marriage. A person is guilty of
bigamy if he contracts or purports to contract marriage with
another knowing that the other is thereby committing bigamy. -

SOURCE OR REFERENCE

N.J.:2A:92-1,2and3. .~ .- . Study Draft Page: ITK-1
Model Penal Code .230.1 Tentative Draft Page: 518

-Other: None =, ‘ ) Commentary Page: 250

SECTION- 2C:24—2. INCEST.‘

A person is guilty of incest, a crime of the third degree, if he
knowingly marries or has sexual intercourse with an ancestor or
descendant, a brother or sister of the whole or half blood or an
uncle, aunt, nephew or niece of the whole blood. The relationships
referred to herein include blood relationships without regard to
legitimacy, and relationship of parent and child by adoption.

SOURCE OR REFERENCE |

N. J.: 2A:114-1 and 2 -Study Draft Page: ITK-21
Model Penal Code: 230.2 Tentative Draft Page: 527

Other: N. Y. ' Commentary Page: 256
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SecTION 2C:24—3. ABORTION,
" [No Recommendation]

SOURCE OR REFERENCE

N. J 2A:87-1 and 2; Study Draft Page: ITK-31-
2A:170-76 : Tentative Draft Page: 532
Model Penal Code: 230.3 ( Commentary Page: 259

Other: None

SEcTioN 2C:24~4. ENDANGERING WELFARE OF CHILDREN.

a. Endangering the Welfare of a Child. Any person who shall
abuse, be cruel to or neglectful of any child shall be guilty of a
crime of the fourth de01ee Any parent, guardian or person havmg
the care, custody or control of any child, who shall abandon such
child shall be guilty of a crime of the fourth degree.

- ““Parent’’ and ‘‘person having the care, custody and control of

any child’’ shall have the meaning set’ forth in N.J.S. 9:6-2.
¢ Abuse,”” ‘‘abandonment,’’ “cluelty » and ‘‘neglect’’ shall have
the meaning set forth in N J.S. 9:6-1 and -1.1.

b. Proceedings Upon Conviction. Upon conviction under this
Section, in addition to the sentence authorized by this Code, the
Court may proceed as set forth in N.J.S. 9:6-3.

SOURCE OR REFERENCE '
N. J.: 2A:96-1 to 4;9:6-1t03 Study Draft Page: ITK- 34

- Model Penal Code: 230A Tentative Draft Page: 534
" Other: None o C‘ommentary Page: 259

SECTION 2C 24~5. PERSISTENT NON-SUPPORT.

A person commits a crime of the fourth degree if he persmtently
fails to provide support which he can prov1de and which he knows
he is legally obliged to provide to a spouse, child or other depend-
ent. In addition to the sentence authorized by the Code, the Court
may proceed under Section 2C:62-1.

SOURCE OR REFERENCE

N. J.: 2A:100-1 and 2 Study Draft Page: ITK-43
Model Penal Code: 230.5 - Tentative Draft Page: 536
Other: None Commentary Page: 260

SECTION 2C:24-6. UNLAWFUL ADOPTIONS.

a. Placing Child for Adoption Without Legal Authority. Any |
person who shall place, offer to place, or assist in the/ placement
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of a child with any other person for the purpose of ,adOption is
- guilty of a erime of the fourth degree. This Section shall not apply

to the placement of a child with a brother, sister, aunt, uncle,

grandparent or step-parent of such child, nor shall it apply if

such person shall be the natural or adoptmcr parent of the child -

or shall have been approved for such purpose as provided by law.

b. Placing Child For Adoption For Oonszdemtwn. Any person,
including a natural parent or parent by adoption, other than an
agency approved to place children for adoption as provided by law,
who shall place, offer to place, or assist in the placement of a child
in the home of any other person for the purpose of adoption and,

in so doing, take, receive or pay any pecuniary benefit or obhgatlon '

“except expenses in connection with the birth and any illness of the
child, is guilty of a crime of the third degree.

SOURCE OR REFERENCE

N. J.: 2A:96-6 and 7 " Study Draft Page: None
Model Penal Code: None - - Tentative Draft Page: 540
+ Other: None ‘ Commentary Page: 261 -

N

SECTION 2C 24-7. ENDANGERING THE WELFARE OF AN INCOMPETENT

PERSON.

A person is guilty of a dis‘orderlyl persons offense -when he -

knowingly acts in a manner likely to be injurious to the physical,
mental or moral welfare of a person who is unable to care for
“himself because of mental disease or defect.

SOURCE OR REFERENCE

N. J.: None ; _ Study Draft Page: None
Model Penal Code: None ~ . Tentative Draft Page: 543

Other: N. Y. §260.25 . Commentary Page: 262

i

CHAPTER 25. [RESERVED]

CHAPTER 26. [RESERVED]
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PART 4. OFFENSES AGAINST PUBLIC ADMINISTRATION
CHAPTER 27. BRIBERY AND CORRUPT INFLUENCE - |

SECTION 2C:27-1. DEFINITIONS,
In Chapters 27-30, unless a different meaning plamly is required:

a. ‘‘benefit’” means gain or advantage, or anything regarded by
the beneﬁmary as gain or advantage, including benefit to any other
person or entity in whose welfare he is mterested

b. ‘‘government’’ includes any branch, subdivision or ameney
of the government of the State or any locahty within it;

¢. ““harm’’ means loss, disadvantage or injury, or anything S0
regarded by the person affected, including loss, disadvantage or
injury to any other person or entity in whose Welfare he is in-
terested ;

d. ‘“official proceeding’’ means a proceeding heard or which may
be heard before any legislative, judicial, administrative or other
governmental agency, arbitration proceeding, or official authorized
to take evidence under oath, including any arbitrator, referee,
hearing examiner, commissioner, notary or other person taking
testimony or deposition in connection with any such proceeding;

e. ‘‘party official’”’ means a person who holds an elective or ap-
pointive post in a political party in the United States by virtue of
which he directs or conduects, or participates in directing or con-
ducting party affairs at any level of responsibility,

. ““pecuniary benefit’’ is benefit in the form of money, property,
commercial interests or anything else the primary significance of
which is economic gain;

g. ““public servant’’ means any officer or employee of govern-
ment, including legislators and judges, and any person partici-
pating as juror, advisor, consultant or otherwise, in performing a
governmental function, but the term does not include witnesses;

h. ‘““administrative proceeding’’ means any proceeding, other
than a judicial proceeding, the outcome of which is required to be
based on a record or documentation preseribed by law, or in which
law or regulation is particularized in application to individuals;

“‘statement’’ means any representation, but includes a repre-
sentation of opinion, belief or other state of mind only if the
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representation clearly relates to state of mind ap:aft from or in
addition to any facts which are the subject of the representation.

’ SOURCE OR REFERENCE .
N. J.: None Study Draft Page: IIL-1; IIM-1;

Model Penal Code: 240.0; 241.0 © IIN-1
and 242.0 ' Tentative Draft Pa,ge. 544
Other: None Commentary Page: 262

SECTION 2C:27-2. BRIBERY IN OFFICIAL AND POLITICAL MATTERS.

A person is guilty of bribery, a crime of the third degree, if he
offers, confers or agrees to confer upon another, or solicits, accepts
or agrees to accept from another:

a. any pecumary benefit as consideration for the recipient’s
decision, opinion, recommendation, vote or other exercise of discre-
tion as a public servant, party official or voter; or

b. any benefit as consideration for the recipient’s demsmn vote,
recommendation or other exercise of official discretion in a jur icial
or administrative proceeding; or

c. any benefit as consideration for a violation of a known legal
duty as public servant or party official.

It is no defense to prosecution under this Section that a person
whom the actor sought to influénce was not qualified to act in the
desired way whether because he had not yet assumed ofﬁee, or
lacked jurisdiction, or for any other reason.

In any prosecution under this sectlon, it is no defense that the
actor solicited, accepted or agreed to accept the benefit involved as
a result of conduct constituting theft by extortion, or an attempt to
commit same, or coercion, or an attempt to commit coercion.

SOURCE OR REFERENCE d
N. J.: 2A:93-1 to 6; 2A:103-1 Study Draft Page: ITL-6
and 2; 2A:105-1 and 2 Tentative Draft Page: 546
Model Penal Code: 240.1 Commentary Page: 262

Other N. Y. §§200.05; 200.15

SECTION 2C:27-3. THREATS AND OTHER IMPROPER INFLUENCE IN
OFFICIAL AND POLITICAL MATTERS.
‘a. Offenses Defined. A person commits an offense if he:
(1) threatens unlawful harm to any person with purpose to
" influence his decision, opinion, recommendation, vote or other ex-
ercise of discretion as a public servant, party ofﬁclal or voter;
(2) threatens harm to any public servant with purpose to in-

fluence his decision, opinion, recommendation, vote or other ex-
ercise of discretion in a judicial or administrative proceeding;

94



(3) threatens harm to any public servant or party official with
purpose to influence him to violate his known legal duty; or

(4) privately addresses to any public servant who has or will
have an official discretion in a judicial or administrative proceeding
any representation, entreaty, argument or other communication
with purpose to influence the outcome on the basis of considerations
other than those authorized by law.

It is no defense to prosecution under this Section that a person
whom the actor sought to influence was not qualified to. act in the -
desired way, whether because he had not yet assumed ofﬁce or
lacked jurisdiction, or for any other reason.

b. Grading. An offense under this Section is a crime of the
fourth degree unless the actor threatened to commit a erime or
made a threat with purpose to influence a judicial or administra-
tive proceeding, in which cases the offense is a erime of the third
degree.

SOURCE OR REFERENCE

N. J.: Various Study Draft Page: IIL-23
Model Penal Code: 240. 2 Tentative Draft Page: 552
Other: None Commentary Page: 266

SECTION 2C:27-4. COMPENSATION FOR PAST OFFICIAL BEHAVIOR.

A person commits a crime of the fourth degree if he solicits,
accepts or agrees to accept any pecumary benefit as compensatbon
for having, as public servant, given a decision, opinion, recom-
mendation or vote favorable to another, or for havmfr otherwise
exercised a diseretion in his favor, or for having Vlolated his duty.
A person commits a crime of the fourth degree if he offers, confers .
or agrees to confer compensation acceptance of which is prohlblted
by th’is Section.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: ITL-28
Model Penal Code: 240.3 Tentative Draft Page: 555
Other: None ' Commentary Page: 267

SECTION 23:27-5. RETALIATION FOR PAST OFFICIAL ACTION.

A person commits a crime of the fourth degree if he harms
another by any unlawful act in retaliation for anything lawfully
‘done by the latter in the capacity of public servant.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: IIL-31
Model Penal Code: 240.4 Tentative Draft Page: 557

‘Other: None Commentary Page: 268



SECTION 2C:27-6. GIFTS TO PUBLlc SERVANTS BY PERSONS SUBJECT
TO THEIR JURISDICTION. : '

a. Regulatory and Law E’%forceme%t Oﬁicwls No public servant
in any department or agency exercising regulatory functions, or
. conducting inspections or investigations, or carrying on civil or
. eriminal litigation on behalf of the government, or having oustody :
of prisoners, shall solicit, accept or agree to accept any pecumary ,
benefit from a person known to be subject to such reo"ulatwn in-
spectlon investigation or custody, or against whom such 11t1gat1on
~is known: to be pending or contemplated or from an agent or repre-
sentative of such a person.

b. Officials Concerned with Government C o'ntmcts and Pecuniary
: 'Trcmsactwns No public servant having any discretionary fune-
tion to perform in connection with contracts, purchases, payments,
- claims or other pecuniary transactions of the government shall
solicit, accept or agree to aoeept any pecuniary benefit from any-
person known to be interested in or likely to become interested in
-any such contract, purchase, payment, claim or transaction.

“c. Judicial and Administrative Officials. No public servant hav-
ing ‘judicial or administrative authority and mno public servant
employed by or in a court or other tribunal having such authority,
or participating in the enforcement of its decisions, shall solicit, or
_ accept or agree to accept any pecuniary benefit from a person known
to be interested in or likely to become interested in any matter
~ before such public servant or a tribunal with which he is associated.

d. Legislative Officials. No 1eg'1slator or public servant em-
ployed by the legislature or by any committee or agency thereof
shall solicit, accept or agree to accept any pecuniary benefit from
any person known to be interested in a bill, transaction or pro-
ceeding, pending or contemplated, before the legislature ‘or any
committee or agency thereof.

e Ewoeptwns This Section shall not apply to: _ v
(1) fees prescribed by law to be received | by a public servant

\

" or any other benefit for which the recipient gives legitimate con-.

sideration or to which he is otherwise legally entltled or

(2) gifts or other benefits conferred on account of kinship or
other personal, professional or business relationship independent
of the official status of the receiver; or :

(8) trivial benefits incidental to personal; professional or busi-
ness contacts and involving no substantial risk of undermmm@' ’
ofﬁclal impartiality. :
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f. Offering Bemeﬁtslehibited. No person shall knowingly con-
fer, or offer or agree to confer, any benefit prohibited by the fore-
going Subsections.

g. Grade of Offense. An offense under this Section is a erime
of the fourth degree.

SOURCE OR REFERENCE

N. J.: Various Study Draft Page: ITL-32
Model Penal Code: 240.5 Tentative Draft Page: 558
Other: None Commentary Page: 268

SeEcrion 2C:27-7.  COMPENSATING PUBLIC SERVANT FOR ASSISTING
PRIVATE INTERESTS IN RELATION TO MATTERS BEFORE HIiM.

a. Recewing Compensation. A public servant commits a crime
of the fourth degree if he solicits, accepts or agrees to accept com-
pensation for advice or other assistance in preparing or promoting
a bill, contract, claim, or other transaction or proposal as to which
he knows that he has or is likely to have an official discretion to
exercise. :

b. Paying Compensation. A person commits a crime of the
fourth degree if he pays or offers or agrees to pay compensation to
a pubhc servant with knowledge that acceptance by the public
servant is unlawful.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: IIL-36
Model Penal Code: 240.7 Tentative Draft Page: 560
Other: None _ Commentary Page: 268

SECTION 2C:27-8. SELLING POLITICAL ENDORSEMENT; SpeciAL IN-
FLUENCE.

a. Selling Political Endorsement. A person commits a crime
of the fourth degree if he solicits, receives, agrees to receive, or
agrees that any political party or other person shall receive, any
pecuniary benefit as consideration for approval or disapproval of
an appointment or advancement in public service, or for approval
or disapproval of any person or transaction for any benefit con-
ferred by an official or agency of government. ‘‘Approval’’ in-
cludes recommendation, failure to disapprove, or any other mani-
festation of favor or acquiescence. ‘‘Disapproval’’ includes failure
to approve, or any other manifestation of disfavor or nonacquies-
cence. :
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6. Other Trading in Special Influence. A person commits a
crime of the fourth degree if he solicits, receives, or agrees to re-
ceive any pecuniary benefit as consideration for exerting special
influence upon a public servant or procuring- another to do so.
¢“Special influence’’ means power to influence through kinship,
friendship or other relatlonshlp, apart from the merits of the
transaction.

¢ Paying for Endorsement or Special Inﬂuence. A person com--
mits a crime of the fourth degree if he offers, confers or agrees

" to confer any pecumary benefit, recelpt of which is proh1b1ted bV :
‘this Section.

SOURCE OR REFERENCE

N. J.: 2A.:93-6 Study Draft Page: ITL-40
Model Penal Code: 240.7 . Tentative Draft Page: 562
Other: None Commentary Pagc‘: 269

SECTION 2C:27-9. FAILURE TO REPORT A BRIBE ATTEMPT OR OFFER.

Any public servant who fails to report an offer or attempt to
offer any benefit unlawful under this Chapter within a reasonable
time to the Attorney General, the County Proseeutor, the police or
his superior, or other appropriate official, is guilty of a crime of the
fourth degree.

'SOURCE OR REFERENCE

N. J.: None Study Draft Page: I1L-43
Model Penal Code: None Tentative Draft Page: 564
Other: Illinois §33-2 Commentary Page: 269
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CHAPTER 28. PERJURY AND OTHER
FALSIFICATION IN OFFICIAL MATTERS

SecTION 2C:28-1. PERJURY. o

a. Offense Defined. A person is guilty of perjury, a crime of
the third degree, if in any official proceeding he makes a false
statement under oath or equivalent affirmation, or swears or affirms

the truth of a statement previously made, when the statement is =

material and he does not believe it to be true.

b. Materiality. Falsification is material, regardless of the ad-
missibility of the statement under rules of evidence, if it could have
affected the course or outcome of the proceeding. It is no defense
that the declarant mistakenly believed the falsification to be im-
material. Whether a falsification is material is a question of law.

c. Irregularities No Defense. It is not a defense to prosecution
under this Section that the oath or affirmation was administered
or taken in an irregular manner or that the declarant was not com-
petent to make the statement. A document purporting to be made
upon oath or affirmation at any time when the actor presents it
as being so verified shall be deemed to have been duly sworn or,
affirmed. '

d. Retraction. No person shall be guilty of an offense under this
- Section if he retracted the falsification in the course of the pro-
ceeding in which it was made before it became manifest that the
falsification was or would be exposed and before the falsification
substantially affected the proceeding.

e. Inconsistent Statements. Where the defendant made incon-
sistent statements under oath or equivalent affirmation, both
having been made within the period of the statute of limitations,

_ the prosecution may proceed by setting forth the inconsistent state-
ments in a single count alleging in the alternative that one or the
other was false and not believed by the defendant. In such case it
shall not be necessary for the prosecution to prove which statement
was false but only that one or the other was false and not believed
by the defendant to be true.

f. Corroboration. No person shall be convicted of an offense
under this Section where proof of falsity rests-solely upon con-
tradiction by testimony of a single person other than the defendant.
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SOURCE OR REFERENCE

N.J.:2A:131-1to7 . Study Draft Page: ITM-6
Model Penal Code: 241.1 Tentative Draft Page: 565

Other: None Commentary Page: 270

SECTION 2C:28-2. FALSE SWEARING.

a. False Swearing in Official Matters. A person who makes a
false statement under oath or equivalent affirmation, or swears or
affirms the truth of such a statement previously made, when he does
not believe the statement to be true, is guilty of a crime of the
fourth degree if the falsification is made with the purpose of
misleading a public servant in performing his official function.

_b. Other False Swearing. A person who makes a false state-
ment under oath or equivalent affirmation, or swears or affirms the
truth of such a statement previously made, when he does not be-
lieve the statement to be true, is guilty of a disorderly persons
offense. : v

c.. Perjury Provisions Applicable. Subsections ¢ through f of
Section 2C:28-1 apply to the present Section.

SOURCE OR REFERENCE ' ’

N. J.: 2A:134-1 to 7 Study Draft Page: ITM-33
Model Penal Code: 241:2 Tentative Draft Page: 580
Other: None Commentary Page: 277

SeEcTIiON 2C:28-3. UNSWORN FALSIFICATION TO AUTHORITIES.

a. In General. A person commits a crime of the fourth degree
if, with purpose to mislead a public servant in performing his
function, he:

(1) makes any written false statement which he does not believe
to be true;

(2) purposely creates a false impression in a written applica-
tion for any pecuniary or other benefit, by omitting information
necessary to prevent statements therein from being misleading;

(3) submits or invites reliance on any ertlng which he knows
_to be forged, altered or otherwise lacking in authenticity; or

(4) submits or invites reliance on any sample, specimen, map,
boundary-mark, or other objéct which he knows to be false.

b. Statements ‘‘Under Penalty.”” A person commits a petty
disorderly persons offense if he makes a written false statement
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which he does not believe to be true, on or. pursuant toa form bear- -

ing notice, authorized by law, to the effect that false statements .

made therein are punishable.

c. Perjury. Provisions Applicable. Subsections ¢ through £ of
Sectmn 20 :28-1 apply to the present Section. :

SOURCE, OR REFERENCE

N. J.v 2A:131-6 - Study Draft Page: IIM 35
Model Penal Code: 241. 3 Téntative Draft Page: 582
Other: None o Commentary Page: 278

* SECTION 2C:28-4. FALSE REPORTS TO LAW ENFORCBMENT AUTHOR-
ITIES. _

a. Falsely Incrimmating Amnother. A person Who knowingly
gives or causes to be given false information to any law enforce-
ment officer with purpose to 1mphcate another commits a crime of
- the fourth degree. :

b. Fictitious Reports. A person commits a disorderly pe-rso-ns
offense if he:

(1) reports or causes to be reported to law enforcement author-
ities an offense or other incident W1th1n their concern knowmg that
it did not oceur; or .

(2) pretends to furnish or causes to be furnished sueh author-
ities with information relating to an offense or incident when he
knows he has no 1nformat10n relating to such offense or 1ncldent

SOURCE OR REFERENCE

J.: 2A:148-221; 2A:170-9 . Study Draft Page ITM- 39
Model Penal Code: 2415 Tentative Draft Page: 585.
Other: None Commentary Page: 279

SECTION 2C 28-5. TAMPERING WitH WITNESSES AND INFORMANTS
RETALIATION AGAINST THEM.

a. Tampering. A person commits an offense 1f behevmw that
an official proceeding or investigation is pending or about to be
instituted, he attempts to mduoe or otherw1se cause a witness or
1nformant to: :

(1) testify or inform falsely; . : .
(2) Wlth_hold any tesrtlmony, information, document or t]nng,

\ (3) elude legal process summoning him to testlfy or supply
evidence; or

(4) absent himself from any proceeding or 1nvest10at10n to
Whleh he has been legally summoned. -
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. T‘hé offense is a crime of the third d'egree if the actor employs

force, deception, threat or offer of pecuniary benefit. Otherwise ° |

it is a crime of the fourth degree. : ‘
b. Retaliation Against Witness or Informant. A person com-

. mits a crime of the fourth degree if he harms another by any

wrongful act in' retaliation for anything lawfully done in the
capacity of witness or informant.

c. Witness or Informant Taking Bribe. \A person commits a
crime of the third degree if he solicits, accepts or agrees to accept
any benefit in consideration of his doing any of the things specified
in Subsections a(1) through (4) of this Section.

SOURCE OR REFERENCE

N..J.: Various , * Study Draft Page: TIM-41
- Model Penal Code: 241 6 Tentative Draft Page: 586

~ Other: None Commentary Page: 279

" SECTION' 2C:28-6. TAMPERING WITH OR FABRICATING PHYSICAL
EVIDENCE.

A person commits a crime of the fourth degree if, ~be11ev1ng that

an official proceeding or investigation is pending or about to be
instituted, he:

(1) alters, destroys, conceals or removes any article, object,
record, document or other thing of physical substance with pur-:
pose to i impair its verity or availability in such proceeding or in-
Vestlo ation; or :

(2) makes, devises, prepares, presents, offers or uses any article,
object, record, document or other thing of physical substance
knowing it to be false and with purpose to mislead a public servant
who is or may be engaged in such proceeding or investigation.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: IIM-47
Model Penal Code: 241.7 *  Tentative Draft Page: 588 |

Other : None . -Commentary Page: 279

SECTION 2C:28-7. TAMPERING WITH PUBLIC RECORDS OR INFORMA-
TION.

a. Offense Defined. A person commits an offense if he:

(1) knowingly makes a false entry in, or false alteration of, any
record, document or. thlng belonging to, or received or kept by, the
oovernment for information or record or required by law to be
kept by others for information of the government;
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(2) makes, presents, offers for filing, or uses any record, docu-
ment or thing knowing it to be false, and with purpose that it be
taken as a genuine part of information or records referred to in
paragraph (a); or .

(3) purposely and unlawfully destroys, conceals, removes, mu-
tilates, or otherwise impairs the verity or availability of any such
record document or thing.

b. Gmdmg An offense under this Section is a crime of the
fourth degree unless the actor’s purpose is to defraud or injure
anyone, in which case the offense is a crime of the third degree.

. SOURCE OR REFERENCE
N. J.: Various Study Draft Page: IIM 50

Model Penal Code: 241.8 - Tentative Draft Page: 589
Other: Noue Commentary Page: 280 '

SECTION 2C:28-8. IMPERSONATING A PUBLIC SERVANT.

A person commits a crime of the fourth degree if he falsely pre-
tends to hold a position in the public service with purpose to induce
another to submit to such pretended official authority or othermse
to act in reliance upon that pretense.

SOURCE OR REFERENCE

N. J.: 2A:135-10 and 11; Study Draft Page: ITM-54

2A :170-20.5 Tentative Draft Page: 590
Model Penal Code: 241.9 ¢ Commentary Page: 280
Other: None
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CHAPTER 29. "OBSTRUCTING GOVERNMENTAL
OPERATIONS;, ESCAPES

SECTION -2C: 29-1. OBSTRUCTING ADMINISTRATION OF LAW OR OTHER
-~ (GOVERNMENTAL FUNCTION.

A person commlts a disorderly persons offens'e if he purposely
- obstructs, impairs or perverts the administration of law or other
governmental function or prevents or attempts to prevent a public
servant from performing an official function by means of intimida-
tion, force, violence, or physical interference or obstacle, or by
means of any independently unlawful act. This Section does not
apply to flight by a person charged with crime, refusal to submit to
arrest, failure to perform a legal duty other than an official duty,
or any other means of avoiding compliance with law without- affir-
‘mative interference with governmental functions.

SOURCE OR REFERENCE

. N. J.: None . Study Draft Page: IIN-3
* Model Penal Code: 242.1, 242.9 Tentative Draft Page: 591, 611

Other: None - . : Commentary Page: 280

SECTION 2C: 29—2 RESISTING ARREST

A person is guilty of an offense if he purposely prevents a pubhc
- "servant from effecting a lawful arrest The offense is a crime of -
‘the fourth degree if he:

a. uses or threatens to use physical force or violence against the
public servant or another; or

~b. uses any other means to create a substantial risk of causing
physical injury to the public servant or another Otherwise it'is
- a disorderly persons offense.

It is not a defense to a prosecution under this Section that the
public servant was acting unlawfully in making the arrest, prowded
he was acting under oolor of his official authorlty ‘

SOURCE CR REFERENCE .
N. J.: None. ' Study Draft Page: IIN-13

Model Penal Code: 242.2 Teuntative Draft Page: 595
. Other: Michigan Proposed Code Commentary Page: 282
T (4625 -
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SECTION 2C:29-3. HINDERING APPREHENSION OR PROSECUTION,

A person commits an offense if, with pufpose to hinder the ap-
prehension, prosecutlon eonvmtmn or punishment of another for
an offense he:

a. harbors or conceals the other;

b. provides or aids in providing a weapon, money, transporta-
t1on, disguise or other means of avoiding discovery or apprehen-
- sion or affecting escape;

c. suppresses, by way of concealment or destruction, any evidence
of the crime, or tampers with a witness, informant, document or
other source of information, regardless of its admissibility in evi-
dence, which might aid in the discovery or apprehension of such
person or in the lodging of a charge against him;

~ d. warns the other of impending discovery or apprehensmn ex-
- cept that this paragraph does not apply to a warning given in con-
nection with an effort to bring another into compliance with law;

e. prevents or obstructs, by means of force, intimidation or de-
ception, any one from performing an act which might aid in the
discovery or apprehension of such person or in the lodging of a
charge against him;

f. aids such person to protect or expeditiously profit from an
advantage derived from such crime; or

N

g. volunteers false information to a law enforcement officer.

‘The offense is a crime of the third degree if the conduct which
the actor knows has been charged or is liable to be charged against
the person aided would constitute a crime of the second degree or
greater. The offense is a crime of the fourth degree if such con- -
duct would constitute a crime of the third degree. ' Otherwise it
is a disorderly persons offense.

SOURCE OR REFERENCE

N. J.: 2A:85-2 Study Draft Page: IIN-16, 24
Model Penal Code: 242.3, 242.4 Tentative Draft Page: 596, 601
Other: N. Y. §205.50 Commentary Page: 283

SecrioN 2C:29-4. COMPOUNDING.

A person commits a crime of the fourth degree if he accepts or
agrees to accept any pecuniary benefit in consideration of re-
fraining from reporting to law enforcement authorities the com-
mission or suspected commission of any offense or information
relating to an offense or from seeking prosecution of an offense.
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A person commits a crime of the fourth degree if he confers or
agrees to confer any pecuniary benefit in consideration of the other
person agreeing to refrain from any such reporting or seeking
prosecution. It is an affirmative defense to prosecution under this
Section that the pecuniary benefit did not exceed an amount which -
‘the actor reasonably believed to be due as restitution or indemni-
fication for harm caused by the offense. ‘

SOURCE, OR REFERENCE

. N. J.: 2A:97-1 Study Draft Page: IIN-26
Model Penal Code: 242.5 Tentative Draft Page: 602
Other: None v Commentary Page: 286

SEcTION 2C:29-5. ESCAPE.

va. Escape. A person commits an offense if he without lawful
authority removes himself from official detention or fails to return
to official detention following temporary leave granted for a specific
purpose or limited period. ‘‘Official detention’’ means arrest, de-
tention in any facility for custody of persons under charge or
conviction of crime or alleged or found to be delinquent, detention
for extradition or deportatlon, or any other detention for law en-
- forcement purposes; but ‘“official detention’’ does not" include
supervision of probation or parole, or constraint inciderital to re-
lease on bail.

b. Pemmttmo or Famlztatmg Esca,pe "A public servant con-
cerned in detention commits an offense if he knowingly or reck--
lessly permits an escape. Any person who knowingly causes or
facilitates an escape commits an offense. ‘

c. Eﬂ”ect of- Legal Irregularity in Detention. Irregularity in
bringing about or maintaining detention, or lack of jurisdiction of
the committing or detaining authority, shall not be a defense to
prosecution under this Section if the escape is from a prison or
other custodial facility or from detention pursuant to commitment
by official proceedings. In the case of other detentions, 1rregu-
larity or lack of jurisdiction shall be a defense only if:

(1) the escape involved no substantial risk of harm to the per-
- son or property of anyone other than the detainee; or

(2) the detammg a,uthouty did not act in good faith under color
of law.

d. Grading of Oﬁ‘e%ses An offense under this Section is a crime ‘
of the third degree where: ‘ . ,
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(1) the actor was under arrest for or detained on a charge of
crime or following conviction of an offense; or

(2) the actor employs force, threat, deadly weapon or other
dangerous instrumentality to effect the escape; or

(3) a public servant concerned in detention of persons convieted
of crime purposely facilitates or pernuts an escape from a deten-
tion facility. ’

Otherwise itis a cmme of the fourth degree. : \

SQURCE CR REFERENCE

N. J.: 2A4:104-1 to 10 : Study Draft Page: IIN-33
Model Penal Code: 242.6 Tentative Draft Page: 604
Other: None Commentary Page: 287

SecTiON 2C:29-6. IMPLEMENTS FOR ESCAPE; OTHER CONTRABAND.

a. Escape Implements. A person commits an offense if he unlaw-
fully introduces within a detention facility, or unlawfully provides
‘an inmate with, any weapon, tool or other thing which may be
useful for escape. An inmate commits an offense if he unlawfully
procures, makes, or otherwise provides himself with, or has in his
possession, any such implement of escape. ‘‘Unlawfully” means
surreptitiously or contrary to law, regulatmn or order of the de-
taining authority. The offense is a crime of the third degree if the
item is a weapon. Otherwise it is a erime of the fourth degree.

b. Other Coniraband. A person commits a petty disorderly per-
sons offense if he provides an inmate with any other thing which the
actor knows or should know it is unlawful for the inmate to possess

SOURCE OR REFERENCE

N. J.: 2A:;104-8, 11 and 12 Study Draft Page: IIN-49
Model Penal Code: 242.7 Tentative Draft Page: 609
Other: None Commentary Page: 289

SecTtion 2C:29-7. Bain JUMPING; DEFAULT IN REQUIRED AP-
PEARANCE. ' : i ‘

A person set at liberty by court order, with or without bail, upon
condition that he will subsequently appear at a specified time and
place in connection with any offense, commits an offense if, without
lawful excuse, he fails to appear at that time and place. It is an
affirmative defense for the defendant to preve, by a preponderance
of evidence, that he did not knowingly fail to appear. The offense
constitutes a crime of the third degree where the required appear- .
ance was to answer to a charge of a erime of the third degree or

: (.«
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greater, or for dlsposmon of any such charge and the actor took
flight or went into hiding to avoid apprehension, trial or punish-
ment. The offense constitutes a crime of the fourth degree where
the required appearance was otherwise to answer to a charge of
.. erime or for disposition of such charge. The offense constitutes a
disorderly persons offense or a petty disorderly persons offense,
respectively, when the required appearance was to answer a charge
of such an offense or for disposition of any such charge.

This Section does not apply to obligations to appear: 1n01dent
to release under suspended sentence or on probation or parole.
Nothing herein shall interfere with or prevent the exercise by any
court of thls State of its power to punish for contempt.

SOURCE OR REFERENCE

N. J.: 2A:104-13 and 14 Study Draft Page: IIN-53
" Model Penal Code: 242.8 " Tentative Draft Page: 610
Other: None , Commentary Page: 289

~

SEcTiON 2C:29-8. GOVERNMENT COMMUNICATION DEVICES IN PRI-
VATE VEHICLES."

A person who, without a valid permit to do so, knowinwly in-
stalls or ma.mtams in any vehicle a short-waive radio receiver
operative on frequencies assigned by the Federal Communications
Commission for fire, police, mumclpal or other governmental uses
is guilty of a disorderly persons offense. This Section shall not
apply to any: governmental official authorized to possess such a
devwe

' SOURCE OR REFERENCE

N.J.:2A:1274 ' Study Draft Page: None
. Model Penal Code: None ) Tentative Draft Page: 613

; Other None Commentary Page: 289
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CHAPTER 30. MISCONDUCT IN OFFICE; ABUSE OF OFFICE

SECTION 2C:30-1. OFFICIAL OPPRESSION. |

A person acting or purporting to act in an official capacity or
taking advantage of such actual or purported capacity commits a
crime of the fourth degree if, knowing that his conduct is illegal,
he.-

a. subjects another to arrest, detention, search, seizure, mis-
treatment dispossession, assessment, lien or other 1nfr1n0fement of
personal or property rights; or

b. denies or impedes another in the exercise or en;oyment of any
right, privilege, power or immunity.

SOURCE OR REFERENCE

N. J.: Various Study Draft Page: I10-1
Model Penal Code: 243.1 Tentative Draft Page: 614
Other: None Commentary Page: 289

SEcTioN 2C:30-2. OFFICIAL MISCONDUCT

A public servant is guilty of official mlsconduct when, with pur-
pose to act unlawfully:

a. he commits an act relating to his office but constituting an
unauthorized exercise of his official functions, knowing that such
act is unauthorized; or

b. he knowingly refrains from performing a duty which is im-
posed upon him by law or is clearly inherent in the nature of his
office. | _

Official misconduct is a crime of the fourth degree.

SCURCE OR REFERENCE

N. J.: None Study Draft Page: ITO-1
Model Penal Code: None Tentative Draft Page: 617
Other: N. Y. §195.00 Commentary Page: 291

SECTION 2C:30-3. SPECULATING OR WAGERING ON OFFICIAL ACTION
OR INFORMATION.

‘A public servant commits a crime of the fourth degree if, in
contemplation of official action by himself or by a governmental
unit with which he is or has been associated, or in reliance on in-
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formatlon to which he has or has had access in an offieial capa01ty
and which has not been made publie, he:

a. acquires a pecuniary mterest in any property, transaction or
“enterprise which may be affected by such mformatmn or ofﬁmal
or

b. speculates or.wagers on the basis of such mformatlon or
official action; or

~ c. aids another to do any of the foregoing, while in o‘fﬁce or
after leaving office with a purpose of using such information.

SOURCE OR REFERENCE

N. J.: None .. Study Draft Page: 110-8
Model Penal Code: 243.2 ~ Tentative Draft Page: 620

Other: None ‘ . Commentary Page: 292
CHAPTER 31. [RESERVED]

CHAPTER 32. [RESERVED]

N
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'PART 5. Ol*FENSES AGAINST PUBLIC ORDER
: HEALTH AND DECENCY

CHAPTER 33. RIOT, DISORDERLY CONDUCT, .
AND RELATED OFFEINSES

SECTION 2C 33—-1. RioT; FAILURE TO DISPERSE

‘a. Riot. A person is guilty of riet, a erime of the fourth degree, :
if he participates with four or more others in a course of dlsorderly
conduct as defined in Section 2C:33-2

(1) with purpose to commit or facilitate the eozmxmssmn of a
cnme, :

(2) with purpese to prevent or coerce official action; or

(3) when he or any other partlclpant known to hlm, uses or
plans to use a firearm or other deadly weapon.

b. Failure of Disorderly Persons to Dzsperse Upo'n Oﬁioml

Order. Where four or more persons are participating in a course .

of disorderly conduct as defined in Section 2C:33-2 likely to caunse

substantial harm or serious inconvenience, annoyance or alarm, a
peace officer or other public servant engaged in executing or en-
forcing the law may order the participants and others in the im-
’medlate vicinity to disperse. A person who refuses or knowingly
fails to obey such an order commits a disorderly persons offense.

SOURCE OR REFERENCE

N.J.: 2A:126-1to 7 - Study Draft Page: ITP-1
Model Penal Code: 250.1 Tentative Draft Page: 622
Other: None Commentary Page: 293 -

7

SecrioN 2C: 33—2 DISORDERLY CONDUCT

A person is gullty of a petty d].sorderly persons offense, if with
purpose to cause public inconvenience, annoyance or alarm, or
recklessly creating a risk thereof he:

a. engages in fighting or threatening, or in v101ent or tumultuous
behavior;

b. makes unreasonable noise or offensively coarse utteranEe
gesture or display, or addresses abusive language to any person
present or
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c. creates a hazardous or physically offensive condition by
any act which serves no legitimate purposes of the actor.

““Public’’ means affecting or likely to affect persons in a place to
which the public or a substantial group has access; among the
- places included are highways, transport facilities, schools, prisons,

apartment houses, plaees of busmess or amusement, or any neigh-
borhood.

SOURCE OR REFERENCE

N. J.: 2A.:170-26 to 30 Study Draft Page: IIP-13
Model Penal Code: 250.2 . Tentative Draft Page: 625

-+ QOther: None - : Commentary Page: 294

SECTION 2C: 33—3 FALSE PusLic ALARMS

A person is guilty of a crime of the fourth degree if he 1n1t1ates
or circulates a report or warning of an impending fire, explosion,
bombmg, crime, catastrophe or emergency knowing that the report
or, warning is false or baseless and that it is likely o cause evacua-
tion of a building, place of assembly, or facility of public transport,
or to cause public inconveniences or alarm. A person is guilty of a
crime of the fourth degree if he knowingly causes such false alarm
to be transmitted to or within any organization, official or volunteer,
for dealing with emergencies involving danger to life or property.

' SOURCE OR REFERENCE

" N.J.:2A: 122—11 2A 132—1 Study Draft Page: ITM-38; ITP-26
2A:170-9 - Tentative Draft Page: 584, 629
. Model Penal Code: §241.4; 250.3 Commentary Page: 296
Other: None

SECTION 2C 33—4. HARASSMENT.

A person commits a petty disorderly persons offense if, with
purpose to harass another, he:

a. makes, or causes to be made, a communication or communica-
tions anonymously or at extremely inconvenient hours, or in
offensively coarse 1anguage or ‘any other manner hkely to cause
annoyance or alarm;

b. subjects another to striking, kicking, shoving, or other offen-
sive touching, or threatens to do so; or \

c. engages in any other course of alarming conduct or of re-
peatedly committed acts which alarm or seriously annoy such other:
person serving no legitimate purpose of the actor.
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: SOURCE OR REFERENCE : ’ .
N. J.: Various . Study Draft Page IIP 29

Model Penal Code: 250.4 ° - .Tentative Draft Page 630 g

Other: None _ Commentary Page: 296

, SECTION 2C 33—5 PuBLIC DRUNKENNESS

A person. is guilty of a petty dlsorderly persons offense if he ap-
pears in any public place manifestly under the influence of alcohol,
not therapeutically administered, to the degree that he may en-
danger himself or other persons or property, Or annoy persons in
his Vlolmty

SOURCE OR REFERENCE :
N. J.: 2A:170-30, 2A:170-25.3 ~  Study Draft Page: IIP-33

‘Model Penal Code: 250.5 ; Tentative Draft Page: 631

Other: None , Commentary Page: 296

N SECTION 2C:33-6. JOSTLING. -

A person is guilty of ‘a petty disorderly persons offense When,
in a public place, he purposely and unnecessarlly

~ a. places his hand in the proximity of a person ] pocket or hand- ,
bag; or

b. jostles or ‘crowds another person at a time when a third per—
son’s hand is in the proximity of such person’s pocket or handbag.

SOURCE OR REFERENCE

N. J.: None . Study Draft Page: None
Model Penal Code: None _ Tentative Draft Page: 632
Other: N. Y. §165.25 . ! ‘Commentary Page: 297

SecrioN 2C: 33—7 LOITERING OR PROWLING.

A person commits a petty dlsorderly persons offense if he loiters
or prowls in a place, at a time, or in a manner not usual for law-
abiding individuals under circumstances that warrant alarm for

' the safety of persons or property in the vicinity, Among the
circumstances which may be considered in determining whether
such alarm is warranted is the fact that the actor takes flight
upon appearance of a peace officer, refuses to identify himself,
or manifestly endeavors to conceal himself or any object. Un.less
flight by the actor or other circumstance makes it impracticable, a

peace officer shall prior to any arrest for an offense under this

- section afford the actor an opportunity to dispel any alarm which

would otherwise be warranted, by requesting him to identify him-
self a,nd explaln his presence and conduct. No person shall be
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convicted of an offense under this Section 1f the peace officer did
not coniply with the precedmw sentence, or if it appears at trial
that the explanation given by the actor was: true and, if believed
by the peace officer at the time, would have dispelled the alarm.

SOURCE OR REFERENCE

N. J.: 2A:170-1, 2, 3 and 4 Study Draft Page: ITP-37
Model Penal Code: 250.6 - Tentative Draft Page: 633
Other: None . Commentary Page: 297

. SecrioNn 2C:33-8. OBSE‘RUCTING HIGHWAYS AND OTHER PUBLIC Pas-
SAGES.

a. A person, who, having no legal privilege to do so, purposely
or recklessly obstructs any . hlghway or other public passage
whether alone or with others, commits a petty disorderly persons -
offense. ‘‘Obstructs’” means renders impassable without unreason-
able inconvenience or hazard. No person shall be deemed guilty of
recklessly obstructing in violation of this Subsection solely because
of a gathering of persons to hear him speak or otherwise communi-
cate, or solely because of being a member of such a gathering.

b. A person in a gathering commits a petty disorderly persons
offense if he refuses to obey a reasonable official request or order
to move: ‘

-~ (1) to prevent obstruction of a highway or other public passage;
OF i

(2) to maintain public safety by dispersing those gathered in
dangerous proximity to a fire or other hazard.

An order to move, addressed to a person whose speech or other
lawful behavior attracts an obstructing audience, shall not be
deemed reasonable if the obstruction ean be rteadﬂy remedied by
pohoe control Of the size or location of the gathermo

' SOURCE OR REFERENCE

',N. J.: None . _ Study Draft Page: IIP-44
*"Model Penal Code? 250.7 Tentative Draft Page: 635 ‘

Other None': L ! - Commentary Pao“e: 298

SECTION 2C 33—9 DISRUPTING MEETINGS AND PROCESSIONS.

A person commlts a dlsorderly persons offense if, with purpose
to prevent or disrupt a lawful meeting, procession or gathering,
‘he doeb an act tendmw to obstruct or interfere with it physically.

-SOURCE OR REFERENCE

N.J.:2AdT0-20 Study Draft Page: ITP-46
.. "Model Penal Code: 250.8 Tentative Draft Page: 637
" Other: None SR Commentary Page: 298
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SECTION 2C:33-10. DESECRATION OF VENERATED OBJECTS.

A person commits a disorderly persons offense if he purposely
desecrates any public monument or structure, or place of worship
or burial. ‘‘Desecrate’” means defacing, damaging, polluting or
otherwise physically mistreating in a way that the actor knows will
outrage the sensibilities of persons likely to observe or discover
his action.

SOURCE OR REFERENCE

N, J.: 2A:107-1 through 5; Study Draft Page: 1IP- 48
2A:91-1, 2 and 3; 2A 122—10 Tentative Draft Page: 639
and 12 - ‘Commentary Page: 299 -

Model Penal Code: §250.9 ) o

Other: None

SECTION 2C:33-11. CRUELTY TO ANIMALS.

a. Iixcept as provided in Subsection b of this Section a person:
commits a disorderly persons offense if he purposely, knowingly or
recklessly : o A

(1) subjects any animal to cruel mistreatment; or

(2) subjects any animal in his custody to cruel neglect.

b. The provisions of Subsection a shall not apply to:

(1) properly conducted scientific experiments performed under
the authority of the State Department of Health. That Department
. may authorize the conduct of such experiments or investigations
by agricultural stations and schools maintained by the state or
federal government, or by medical societies, universities, colleges
and ph11anthrop10 institutions 1ncorporated or. authorlzed to do‘
business in this state and having among their corporate purposes'
investigation into the causes, nature prevention and cure of
diseases in men and animals; and.m‘ay for cause revoke such
authorlty, ‘ ' .

(2) the k1111n0' or disposing of an animal or creature by Vlrtue
of the order of a constituted authority of the state; or

(3) the shooting or takmg of game or game fish in such manner
and at such tlmes as is allowed or prov1ded by the laws of this
State.

SOURCE OR REFERENCE

N. J.: 4:22-15 to 26; o Study Draft Page: I1P-54

2A :170-14, 37 and 39 Tentative Draft Page: 641
Model Penal Code: 250,11 Commentary Page: 299
Other : None
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SBCTION 2C 33—12 VIOLATION OF PRIVACY

Coa. Interceptwn Disclosure or Use of Wire or Oral Commumca- .
tions. Hxcept as. prov1ded in Subsectlon b. of th1s Sectlon, any
vperson who . S : , .

(1) knowmgly 1ntercepts, attempts to 1ntercept or procures any,

. other person to intercept any wire or oral communlcatlon, ‘

. (2) knowingly discloses or attempts to disclose to any other -
- person the contents of any wire or oral communication, or evidence
- derived therefrom, knowing or having reason to know that the in--
. formation was obtamed through the 1ntercept10n of a wire or oral

communication ; or . , CAL

(3) knovvlnvly uses or attempts to use the contents of any W1re L

or oral commumcatlon, or evidence derived therefrom, knowing or
having reason to know, that the information was obtalned through ‘
the' 1ntereept10n of a wire or oral communication; o :

~ shall be gmlty of a crime of the th1rd degree

b Exceptwns to Subsectwn a.

Ny (1) |Subsect10ns (2) and (3) of Subsectlon a shall” not apply to
~the contents of any wire or oral communication or evidence derived

~ therefrom, that has beeome common knowledcre or public 1nf0rma—
tion. ' : A

(2) Subsectmn a shall not a,pply to ’

, (a) an operator of ‘a switchboard, or an oﬁicer, agent or em-
- ployee of a communication common carrier, whose facilities are
- used in the transmission of wire commumcatlons who intercepts, -
_ discloses or uses that communication in the normal course of em- -
ployment while engaged in any activity which is a necessary inci-
dent to the rendition of his service or to the protection of the rights
- or property of the carrier of such commumcatmn and which is
for no purpose other than service observation or random moni-
torlng for mechamcal or service quality control checks;

(b) a person aetlncr under color of law to 1ntercept a ‘wire. or
- oral communication, Where such person is a party to the communi-
* cation or one of. the parties to the eommunlcatmn has given pnor -
| ’oonsent to such’ interception;

(¢) aperson not acting under color of law to- 1ntercept a wire or

: ‘oral communication, Where such person is a party to the commum-. o

- cation or one of the parties to the communication has given prior
. consent to such 1ntercept10n unless ‘such communrcatlon 1s 1nter-
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cepted for the purpose of committing any criminal or tortious
act in violation of the Constitution or laws of the United States
or of this State or for the purpose of oommlttmg any other in-
jurious act; or

(d) a person acting pursuant to an order issued under and
authorized by Section 2C:54-3. :

c. Possession, Sale, Distribution, Manufacture, or Advertise-
ment of Intercepting Devices. Except as provided in Subsection d
of this Section, any person who: :

' (1) knowingly possesses an intercepting device, the design of
which renders it primarily useful for the purpose of surreptitious
interception of a wire or oral communication;

(2) knowingly sells an intercepting device, the design of which
renders it pnmamly useful for the purpose of the surreptitious
interception of a wire or oral communication;

(3) knowingly distributes an intercepting device, the design of
which renders it primarily useful for the purpose of the surrepti-
tious interception of a wire or oral communication;

(4) knowingly manufactures or assembles an intercepting de-
vice, the design of which renders it primarily useful for the pur-
pose of the surreptitious interception of a wire or oral communi- -
cation; or

(5) knowingly places in any newspaper, magazine, handbill, or
other publication any advertisement of any intercepting device, the
design of which renders it primarily useful for the purpose of the
, surreptitious interception of a wire or oral communication or of

any intercepting device where such advertisement promotes the
use of such device for the purpose of the surreptitious interception
of a wire or oral communication

shall be guilty of erime of the third degree.
d. Exceptions to Subsection c¢. It shall not be unlawful under
Subsection ¢ for:

(1) a communication common carrier or an officer, agent or
employee of, or a person under contract with a communication
common carrier, in the usual course of the communication common
carrier’s busmess or

(2) a person under contract with the United States, a sta,te or a
political subdivision thereof, or an officer, agent, or employee of a
state or a political subdivision thereof;
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to possess, sell, distribute, manufacture or assemble, or advertise
any intercepting device, while acting in furtherance of the appro-
priate ‘\activities of the United States, a state or a political sub-
division thereof or a communication common carrier. :

e. Unlawful Use or Disclosure of Existence of Order or Infor-
mation Concerming Intercepted Commiumication or Derivalive
Evidence. Except as authorized pursuant to Chapter 54, any per-
son who uses or discloses the existence of an order authonzmg
interception of a wire or oral communication or the contents of, or
information concerning an mtelcepted wire or oral communica-
tion or evidence derived therefrom, is guilty of a crime of the
fourth degree. g

SOURCE OR REFERENCE

N. J.: 2A:156A-3, 4, 5, 6 and Study Draft Page: IIP-57

19 Tentative Draft Page: 643
Model Penal Code: 250.12 Commentary Page: 300
Other: None

SE.CTION 2C:33-13. MAINTAINING A NUISANCE.
A person is guilty of a disorderly persons offense when:

a. by conduct either unlawful in itself or unreasonable under all
the circumstances, he knowingly or recklessly creates or maintains
a condition which endangers the safety or health of a considerable
number of persons; or

*  b. he knowingly conducts or maintains any plemlses, place or

resort where persons gather for purposes of engaging in unlawful
conduct. :

Upon conviction under Subsection b of this Section, in addition
to the sentence authorized by this code, the Court may proceed as
set forth in Section 20 56-1.

SOURCE OR REFERENCE

N. J.: 2A:130-3 . Study Draft Page: IIP-63
Model Penal Code: None Tentative Draft Page: 646
Other:-N. Y. §240.45 " Commentary Page: 300

SECTION 2C:33-14. INTERFERENCE WITH EDUCATION.

a. Entry of Educational Facilities to Commit a Crime. Any
person who enters any building, structure or place used for any
educational purpose with the purpose of committing therein any
crime shall be guilty of a crime of the third degree.

~ b. Disruption of Classes or Interfering with Peace. Any person
who enters any building, structure or place used for any educa-
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tional purpose with the purpose of dbis'rupting classes or of other-
wise interfering with the peace and good order of the place shall be
guilty of a crime of the fourth degree.

¢e. Obstruction or Interference with Person Lawfully Seeking to
Enter Educational Facility. Any person who obstructs, interferes
with, assaults, or threatens bodily harm to any student teacher,
adm1n1strator school employee, or parent, or legal cruardlan, of -
any student, or any other person lawfully seeking to enter a school
building or any other building, structure or place used for any
educational purpose shall be gmlty of a crime of the third degree.

\ ' SOURCE OR REFERENCE

N. J.: 2A:149Af1 2 and 3 Study  Draft Page: None
Model Penal Code: None. . Tentative Draft Page: 647 s
Other: None . Commentary Page: 300 b

SECTION 2C:33-15. POSSESSION -OR CONSUMPTION OF ALCOHOLIC
BEVERAGES BY MINORS.

a. Any person under the age of 21 years who shall knowingly
possess ‘without legal authority or who shall knowingly consume
any alcoholic beverage in any public place or in any motor vehicle
1s guilty of a petty disorderly persons offense.

b. Whenever this offense shall be committed in a motor vehicle,
the Court may, in addition to the sentence authorized by this Code
suspend or revoke the driving privilege of the defendant.

SOURCE OR REFERENCE

N
N. J.: 2A:170-54.1 ' Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 648
Other: None Commentary Page: 301

SECTION 2C:33-16. SMOKING IN PUBLIC CONVEYANCES.

Any person who smokes or carries lighted tobacco in or upon
any bus or other public conveyance, other than in the places pro-
vided, is a petty: dlsorderly person. ‘

SOURCE OR REFERENCE

N. J.: 2A:170-65 Study Draft Page: None
Model Penal Code: None _ Tentative Draft Page: 649
Other: None Commentary Page: 301 "
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CHAPTER 34. PUBLIC INDECENCY

SEcTiION 2C:34-1. OPEN LEWDNESS

A person commits a dlsorderly persons offense if he does -any
lewd act which he knows is likely to be observed by others who
would be affronted or alarmed.

SOURCE OR REFERENCE

N. J.: 2A:115-1 ’ Study Daft Page I1Q- 1 .
- Model Penal Code: 251.1 ~ Tentative Draft Page: 650
Other: None ~ Commentary Page: 301

SECTION 2C:34—2. PROSTITUTION AND RELATED OFFENSES ,

a. Prostitution. A person is guilty of prostitution, a dlsorderly
persons offense, if he or she:

(1) is an inmate of a house of prostitution or otherwise engages
in sexual activity as a business; or

(2) solicits another person in or within view of any public place
for the purpose of being hired to engage in sexual activity.,.
‘“Sexual activity’’ includes homosexual and other deviate sexual
relations. A ‘‘house of prostitution’’ is any place where prostitu-
tion or promotion of prostitution is regularly carried on by one per-
son under the control, management or supervision of another. An
“‘inmate’’ is a person who engages in. prostitution in or through
the agency of a house of prostitution. ‘‘Public place’’ means any
place to which the public, or any substantial group thereof has
access.

b. Promoting Prostitution. A person who knowingly promotes
prostitution of another commits an offense. The following acts
shall, without limitation of the foregoing, constitute promoting
prostitution:

- (1) owning, controlling, managing, supervising or otherwise
keeping, alone or in association with others, a house of prostitution
or a prostitution business;

(2) procuring an inmate for a house of prostltutlon or a place in
‘ a house of prostitution for one who would be an inmate;

(3) encouraging, mducmg, or otherwise purposely causing an-
other to become or remain a prostitute;
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(4) sohmtmg a person to patronize a prostltute,
(5) procuring a prostitute for a patron;

~ (6) transporting a person into or within: thls state Wlth purpose ‘
to promote that person’s engaging in prostltutlon, or procumng
or paying for transportation with that purpose;

(7) leasing or otherwise permitting a place controlled by the
actor, alone or in association with others, to be regularly used for
prostitution or the promotion of prostitution, or failure to make
reasonable effort to abate such use by ejecting the tenant, notifying

 law enforcement authorities, or other legally available- means; or

(8) soliciting, receiving, or agreeing to receive any benefit for
doing or agreeing to do anything forbidden by this Subsection.

c. Grading of Offenses Under Subsection b. An offense under
Subsection b constitutes a crime of the third degree if:

(1) the offense fa,lls within paragraph (1), (2) or (3) of that
Subsection;

(2) the actor compels ‘another to engage i or promote prostitu-
tion; .

(3) the actor promotes prostitution of a child under 16, whether
or not he is aware of the child’s age; or

(4) the actor promotes prostitution of his wife, child, ward or
any person for whose care he is responsible.

d. Presumption from Living off Prostitutes. A person, other
than the prostitute or the prostitute’s minor child or other legal
dependent incapable of self-support, who is supported in whole or
substantial part by the proceeds of prostitution is presumed to be
knowingly promoting prostitution in violation of Subsection b.

e.' Patromizing Prostitutes. A person commits a petty disorderly
" persons offense if he hires a prostltute to engage in sexual activity
with him, or if he enters or remains in a house of prostitution for
the purpose of engaging in sexual activity or if he solicits or re-
quests another person to engage in sexual activity with him for
hire.
SOURCE COR REFERENCE

" N. J.: 2A:133-1 to 12; " Study Draft Page: I1Q-5
2A.:170-5 Tentative Draft Page: 653
Model Penal Code: 251.2 Commentary Page: 301
Other: Proposed Federal Code
§1843
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SECTION 2C:34-3. LOITERING TO SOLICIT SEXUAL ACTIVITY.

A person is guilty of a petty disorderly persons offense if, under
circumstances in which his conduct causes offense or alarm to
_others, he loiters in any public place with purpose of sohc1t1ng
another or offering hlmself for the purpose of engaging in sexual
act1v1ty .

) ‘SOURCE OR REFERENCE ’
N. J.: 2A:133-2; 2A:170.5 Study Draft Page: I1Q-27

-~ Model Penal Code: 251.3 Tentative Draft Page: 661 .
~ Other: Proposed Federal Code Commentary Page: 306
§1853 '

" SEcTION 2C:34-4. OBSCENITY.
/ ’ [No recommendation.] =~ ! =

SOURCE OR REFERENCE

N. J NJS2A :115-1.1 through Study Draft Page: IIQ-29
3.2 Tentative Draft Page: 662

Model Penal Code: 251.4 ' Commentary Page: 306

Other: None S - .

7
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CHAPTER 35. DANGEROUS
DRUG OFFENSES

SectioN 2C:35-1. HIRING, EMPLOYING OR UsiNG CHILD UNDER 18
IN CONNECTION WITH DRUGS FOR UNLAWFUL PURPOSE.

A person who hires, employs or uses any child under the age of
18 years to transport, carry, sell, prepare for sale or offer for sale
'any narcotic, depressant or stlmulant drug or controlled dangerous -
substance within the meaning of existing law for any unlawful
purpose, is guilty of an offense. The offense is a crime of the
second degree unless the person is addicted to the use of morphine,
eocaine, heroin, opium or any derivative thereof, or marihuana in
which case the offense is a crime of the third degree. A presump-
tion of imprisonment shall apply upon a conviction for this offense.

SOURCE OR REFERENCE ‘
N. J.: 2A:96-5 and 5.1 Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 669
Other: None - : Commentary Page: 307

SECTION 2C:35-2. GROWING OR ALLOWING MARIHUANA TO GROW ON
ONE’S LAND

A person Who, without being llcensed so to do under the public
health law, knowingly grows the plant known as marihuana or

knowmgly allows it to grow on his land without destroying the
same is a dlsorderly person.

SOURCE OR REFERENCE

N. J.: 2A:170-25.1 Study Draft Page: None
Model Penal Code: None . Tentative Draft Page: 671
Other: None ‘ Commentary Page: 307

SECTION 2C:35-3. PERSUADING OTHERS TO USE DRUGS.

Any person who induces or persuades any other person to use
any narcotic, depressant or stimulant drugs or controlled
dangerous substance within the meaning of existing law unlaw-
fully, or who aids or contributes to such use of any such drug or
substance by another person, or who contributes to the addiction
_ of any other person to the unlawful use of any such drug, is guilty
of a crime of the third degree.

SOURCE OR REFERENCE

‘N. J.: 2A.:108-9 - . Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 672

Other: None © Commentary Page: 307
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SECTION 2C:35-4. INSTRUMENTS FOR SUBCUTANEOUS INJECTIONS.

a. Sale or Distribution of Hypodemmlc Syringe or Needle. Any
person who shall sell, furnish, or give to any.person other than a
licensed physician, dentlst Vetemnaman, undertaker, nurse, podi-
atrist, registered pharmamst or a hospital, samtarmm, clinical -
laboratory or any.other medical institution or a state or govern-
mental agency, or a regular dealer-in medical, dental or surgical
supplies, or a resident physician or intern of a hospltal sanitarium
or other medical institution, an instrument commonly - known as a
hypodermlc syringe, hypodermlc needle or any 1nstrument adapted‘
for the use by subcutaneous injection of nareotlc, depressant or
stimulant drugs or controlled dangerous substances within the
meaning of existing law: without a Wntten preseription of a duly
licensed physwlan, dentist or veterinarian is guilty of a dlsorderly
persons offense. Such prescription. shall contain the name and
address of the patient, the description of the- 1nstrument prescrlbed
and the number of 1nstruments presorlbed

b. Recording, Filing and Re%ewal of - Prescmptzms Every
person who disposes of, or sells, or furmshes, or gives away a
syringe, needle or 1nstrument as described in Subsection a of this
Section upon the written prescription of a duly licensed physwla,n,' ‘
dentist, or veterinarian, shall record upon the face of the prescrip-
tion over his signature, the date of the sale or furnishing of the
~ instrument. This prescription shall be retained on file for a period
of two years and shall be open to inspection by any public. officer
or employee engaged in the enforcement of this Section. A pre-
seription filed in accordance with this Section shall be sufficient
authority, without the necessity of a renmewal or re1ssuance, to
permit subsequent sales or the furnishing of such syringes, needles
or instruments to the person to whom the prescription was issued,
_ for a period of 6 months from the date of its original issuance.
Violation of the prov1s1ons of thls Subsectlon s a dlsorderly per-
sons offense.

e. Control or Possession of Needles Without Prescﬂptiow. Tt
"shall be unlawful.for any person, except a duly licensed per-
son, to have under his control or possess a syringe, needle
or instrument as described in Subsection a of this Section with
- the purpose of using it for such purpose, unless such possession
be obtained upon a valid written prescrlptlon form, and- such
use be authorized or directed by, a duly licensed. physmlan '
dentist or veterinarian. For the purposes.of thls subdivision no
such preseription shall be valid which has been- outstanding for
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more than 6 months. Violation of the provisions of this Subsection
is a disorderly persons offense.

SOURCE OR REFERENCE

N.J.: 2A:170-77.3 to 77.5 Study Draft Page: None
Model Penal Code: None ' Tentative Draft Page: 673
Other : None Commentary Page: 307

SECTION 2C:35—5. SNIFAFING Toxic VAPORS OrR FUMES.

- a. Definition. ‘‘Compound having the property of releasing toxic
vapors or fumes’’ shall mean and include any compound which re- -
' leases vapors or fumes causing a condition of intoxication, in-
ebriation, excitement, stupefaction, or dulling of the bram or
nervous system, 1nclud1ng, but not limited to, the following chemi-
cal compounds: acetone, any acetate, benzine, butyl alcohol, ethyl
alcohol, ethylene dichloride, 1sopropvl alcohol, methyl alcohol,
methyl ethyl ketone, pentachlorophenol, petroleum ether, toluol,
toluene.

b. Smellmg or Inha,lmg Fumes from Certain Compozmds Any
person who shall, for the purpose of causing a condition of intoxi-
" cation, inebriation, excitement, stupefaction, or the dulling of his
brain or nervous system smell or inhale the fumes from any com-
pound having the. property of releasing toxic vapors or fumes is
guilty of a disorderly persons offense. Nothing in this Subsection
shall be interpreted as applying to the inhalation of any anesthes1a :
for medical or dental purposes.

" ¢. Possession of Certain Compounds. Any person who shall
possess any compound havmg the property of releasing vapors or
fumes for the purpose of using it in v101at1011 of Subsectmn b of
this Section is a disorderly person.

d. Sale of Certain Compounds. Any person who shall sell or
offer to sell to another person any compound having the property
of releasing vapors or fumes when the actor has reasonable cause
to believe the other person will use the compound in violation of
Subsection b of this Section is guilty of a disorderly persons of-
- fense. :

SOURCE OR REFERENCE -
N. J.: 2A:170-25.9 to 25.13 Study Draft Page: None '
Model Penal Code: None Tentative Draft Page: 675

Other: None ‘ Commentary Page: 307
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SEcTION 2C:35—6. - PRESCRIPTION LEGEND DRrUGS. -

a. U%lawful Possession of Prescription Legefnd Drugs. Except as
prowded in Subsections ¢ and d of this Section, any person who
uses or is under the influence of, or who possesses or has under his
control, in any form, any prescription legend drug which is not a
narcotie, depressant or stimulant drug ‘or eontrolled dangerous
substance within the meaning of existing law, unless obta,med from
‘or on a valid prescription of a duly hcensed physician, Vetermarlan
or dentist, is a-disorderly person. :

In a prosecution under this Section, it shall not be necessary for
. the State to prove that the accused did use or was under the in-
fluence of any specific drug or drugs, but it shall be sufficient for
the State to prove that the accused did use or was under the
influence of some such drug by proving that the, accused did mani-
fest physical and physiological symptoms or reaetlons caused by
the use of any such drug.

b. U%lawful Sale of Prescription Legend Dmgs Except as pro-
vided in Subsection ¢ of this Section any person who sells, dis-
penses or gives awdy, in any form, any prescription legend drug
which is not a narootle depressant or stimulant drug or controlled :
dangerous substance Wlthm the meaning of ex1st1ng law, is a dis-
orderly person.

c. Hxzceptions to Subsections a and b. The provisions of Sub-
sections a and b of this Section, except so far as such provisions
relate to any person who uses or is under the influence of the drugs
described in said Subsections, shall not apply to a duly licensed phy-
sician, dentist, registered pharmacist, veterinarian, nurse, podia- -
trist, intern or resident physician of a hospital, sanitarium, clinical
laboratory or any other medical institution; or to a hospital,
sanitarium, qlinioal laboratory or any other medical institution; or
to a State or governmental agency ; or to any manufacturer, whole- -
saler, retailer or regular dealer.in drugs.

d. Exceptions to Subsection a. The prov1s1ons of Subsection a
of this Section, except so far as such provisions relate to any per-
son who uses or is under the influence of the drugs described in
said sections, shall not apply to common carriers or to warehouse-
men while engaged in lawfully transporting or storing such drugs
or to any employee of the same acting within the scope of his em-
ployment; to public officers or employees in the performance of
their official duties requiring possession or control of these drugs;

-or to temporary incidental possession by employees or agents of
persons lawfully entitled to possession; or to persons whose pos-
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session is for the purpose of aiding public ofﬁcers in performlng
their official duties. g
e. Obtaining Prescription Legend Drugs Unla/wfully Any per-
son, who shall obtain, or attempt to obtain, possessmn of, or pro-
cure, or attempt to procure, the administration of, in any form, any
prescription legend drug which is not a narcotlc, depressant or
stimulant, drug or controlled. dangerous substance within the .
meaning of existing law by: ‘ -
(1) deception Whlch would satisfy the requlrements of Sectlon '
2C:20-4; ‘
(2) the concealment of a ma,terlal fact; or
'(3) the use of a false name or the giving of a false address L
is a dlsorderly person.

SCURCE OR REFERENCE

N. J.: 2A:170-77.8 to .11 and Study Draft Page: None
15 / Tentative Draft(Page: 677

Model Penal Code: None . Commentary Page: 307

Other: None -

CHAPTER 36. [RESERVED]
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' CHAPTER 37. GAMBLING OFFENSES

SECTION 2C:37-1. GAMING.

a. Gaming. Any person playing for money: or other valuable
thing at cards, dice or other game, with one or more dice, or with
any other instrument, engine or device in the nature of dice, ]lavmg‘
one or more figures or numbers, or at billiards, pool, tennis, bowls
or shuffleboard, or A.B.C. or E.O. table, or other tables, or at faro
bank, or other bank of a like nature by whatever name known, or
with any slot machine or device in the nature of a slot machine, or
with any other instrument, engine, apparatus or device havmg
one or more figures or. numbers thereon, is gmlty of a crime of the
fourth degree. S

b. Keeping Slot M cwhme for Gammg Any person Who has or
keeps any slot machine or device in the nature of a slot machine
which may be used for’ the playing of money or other valuable
* thing, is guilty of a crime of the third degree.

" c. Bookmaking and Pool Selling; Keeping Gambling Resort.
Any person who, habitually or otherwise, buys or sells what is com-
monly known as a pool, or any interest or share therein, or makes
or takes what is commonly known as a book, upon the running,
pacing or trotting, either within or without this state, of any horse,
- mare or gelding, or conducts the practices commonly known as
bookmaking or pool selling, or keeps a place to which persons may
resort for engaging in any such practices, or for betting upon
the event of any horse race or other race or contest, either within or
without this state, or for gambling in any form, is guilty of a crime

of the third degree.

d. Horse Racing for Money All racing for .money or other
valuable thmg, by running, pacing or trotting of horses, mares or
geldings, is an offense and the authors, parties, contrivers and
abettors thereof, and every other person concerned therein, either
directly or indirectly, or present thereat, is guilty of a disordei’ly
persons offense.

‘e. Making up Purses for Horse Races. Any person who makes
up any purse, plate or other thing, or contributes or collects, or
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asks. any other person to contribute or collect, any money, goods
or chattels to make up any purse, plate or other thing, to be run,
paced or trotted for by any horse, mare or gelding at any place in -
this state, is guilty of a disorderly persons offense

f. Holding Stakes on Horse Races; Advertising Races; deers v
and Drivers. Any person who is a stakeholder of any sum of money
or other thmg which is bet, staked or wagered upon any running,
pacing or trotting race of horses, mares or geldings, or who
‘becomes the custodian or depository in any manner, of any pool
~or pools, money, property or other thing of value staked or bet
upon such result, or causes to be printed or sets up any paper or
other thing giving notice of or advertising any such race, or is a -
-rider or driver of any horse, mare or gelding in any such race, i8
guilty of a dlsorderly persons offense.

‘. Permitting Land to be Used for ‘Race Course. Any person
who lets or rents his land for the purpose of a race course for the
running, pacing or trotting of horses, mares or geldings, or know-
ingly suffers any such running, pacing' or trotting upon lands be-
longmg to him, or of which he may be in possessmn is guilty of a
crime of the fourth degree.

-h. Ezception to Subsections ¢ throwgh g. Subsections ¢ through
g of this Section shall not apply to pari-mutuel betting at race
meetings as authorized by the Constitution of this State or any
statute passed in pursuance thereof.

SOURCE OR REFERENCE

N. J.: ZA 112-1to 3 and 5 to 8 - Study Draft Page: None
Model Penal Code: None . . Tentative Draft Page: 680

‘Other: None Commentary Page: 308

SECTION 2C:37-2. LOTTERIES.

a. Lottery Tickets. Any person who:
(1) gives, barters, sells or otherwise disposes of, or offers to
give, barter, sell or otherwise dispose of, a ticket or any share or
interest in a ticket in a lottery, whether erected, set up, opened or
made in this state or elsewhere, or the chance of any such ticket;

- (2) issues a pohoy of insurance, or insures or receives any con-
s1derat10n for insuring for or against the drawmg of any ticket or !
number, or any share or interest in a ticket, in a lottery;
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(3) Receives money or any thing of value in consi\deration of an
agreement to repay a sum of money, or to deliver any goods or
thing in action if a ticket or any share of a ticket in a lottery proves
fortunate or unfortunate, or is drawn or not drawn on a particular
day or in a particular order or

- (4) Promises or agrees to pay a sum of moné‘y or to deliver any
goods or thing in action, or to do or forbear to do anything for the
benefit of another person, upon an event or contingency dependent -

on the drawing of a ticket or number, or any share of a ticket, in a
lottery

is guilty of a -crime of the third degree.

- b. Advertising Lotteries. Any person who advertises, either
directly or by indirect, covert or suggestive language, a lottery
company, or the place and manner at or in which tickets, slips or
advertisements of a lottery company may be procured, or brings
into this state or prints or distributes herein any such advertlse-
ment, is guilty of a crime of the third degree.

- ¢. Lottery Business. Any person who:

(1) knowingly engages as a messenger, clerk or copyist, or in
any other capacity in or about an office or room in any building or
‘place where lottery slips or copies of numbers or lists of drawings

- of a lottery, drawn.or to be drawn anywhere within or without this
state, are printed, kept or used in connection with the business of
lottery or lottery policy, so-called; )

 (2) knowingly possesses any paper, document, slip or memoran-
“dum that pertains in any way to the business of lottery or lottery
policy, so-called, whether the drawing has taken place or not; or

(3) being the owner of a building or plaoe where any business
of lottery or lottery policy, so-called, is carried on knovvlno"ly, by
himself or his agent, permits such premlses to be so used i8 gullty
of a crime of the third degree. :

Paragraph (3) of this Subsection shall not apply to any person
who has in his possession or custody any paper, document, slip or
memorandum of a lottery which is authorized, sponsored and
operated by any State of the United States, provided that the
paper, document, slip or memorandum was purchased by the holder -
thereof in the State wherein such lottery was authorized, sponsored
and operated.
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d. Tmnsmzttmg Messages or Packages Relaz‘mg to Lottemes
Any person who knowingly:

(1) transmits or carries to any place within this state, by letter,
telephone, telegraph, express or any other means of ‘communica-
tion, whether written or expr essed by letters, numbers, characters
or ciphers, the drawing or list of numbers drawn, or purpor tlng to
be drawn, of a lottery; or

© (2) receives from any person by letter, telephone, telegraph or
any other means of communication, a list of numbers or drawing
of any such lottery is guilty of a crime of the third degree.

e. Possession of Lottery or Numbers Slips. Any person who has
in his possession or custody any lottery slips, books or records per-
taining to a lottery, or any person who has in his possession or
has in an automobile in his ciistody any ticket or tickets, slip or
slips, paper, document or memoranda in any way pertaining to the
business of a number game, is a disorderly person. ‘‘Number
game’’ as used in this Section means any betting on any number or
~ numbers, or sets or arrangement of numbers, on or according to
any plan or method whatsoever.

This Subsection shall not apply to any person who has in his
possession or custody any ticket, slip, paper, document or memoran-
dum of a lottery which is authorized, sponsored and operated by
any State of the United States, provided that the ticket, slip, paper,
document or memorandum was purchased by the holder thereof
in the State wherein such lottery was authorlzed sponsm ed and
operated. ;

f. Proof on Trial of Lottery. It shall not be necessary, upon the .
trial of an indictment or accusation for violation of any of the
provisions of this Section to prove (1) the existence of a lottery in
which any ticket, share or part of a ticket is purported to have
been issued; or (2) the actual signing of such ticket or share or
part; or (3) that any ticket, share or interest was signed or issued
by authority of any manager or person assuming to have authority
as manager; or (4) the existence of a lottery in which any number
or numbers may be charged to have been issued. Proof of the
sale, furnishing, bartering or procuring of a ticket, share or
interest therein, or of an instrument purporting to be a ticket, or
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part or share therein, shall be conclusive evidence that such ticket,
share or interest was s1gned and issued accordmg to the purporb

thereof.

~g. Lottery Deﬁned As used in thls Seetlon, the term- “lottery”
shall mean a distribution of prizes by chance in return for a con-
sideration in the form of money or other valuable thmg Con-
sideration shall not be deemed to exist with respect to a distribution
of prizes by chance in a contest where admission to the class of dis-
tributees is based upon the submission of a box top, package, label,
coupon or other similar article connected ‘with merchandise pro-
duced or sold by the sponsor of the contest in the regular -course
of business, provided that the sales price of said merchandise does
not include any direct or indirect charge to the purchaser for the
r1ght to partwlpate 1n such contest. Tl

‘ SOURCE OR REFERENCE .
N, J.: 2A:121-1 to 6; Study Draft Page None o

2A 17018 ' " Tentative Draft Page: 682
Model Penal Code: None . Commentary Page: 308

Other None

' SEC’I’ION 2C: 37—3 SENDING MESSAGES OR CARRYING PACKAGES IN AID
‘OF ILLEGAL BUSINESS - . -

Any person who knowmgly carries any message of-a kind which
- will further or promote the interest of any unlawful pursult or
- enable a person. to carry on any unlawful busmess or praotlce is
- guilty of a erlme of the fourth degree :

SOURCE OR REFERENCE

N. J 2A :146-3 Study Draft Page None
Model Pénal Code: None Tentative Draft Page: 685

Other: None ‘ o - Commentary Page: 308

'CHAPTER 38. [RESERVED] .
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CHAPTER 39. FIREARMS, OTHER DANGEROUS WEAPONS,
AND INSTRUMENTS OF CRIME

SECTION 2C:39-1. DEFINITIONS

The followmg definitions apply to this Chapter and to Chapter
58:
. ““Dealer’” means any person, except a wholesale dealer, who
engages in the business of purchasing or in any manner disposing
of any firearm.

b. ““Deface’” means to remove, deface, cover, alter or destroy
the manufacturer’s serial number or any other dlstmg'ulshmg
"number or identification mark on any firearm.

c. ‘““Dispose of”’ means to give, give away, lease, loan, keep for
sale, offer, offer for sale, sell, transfer:and otherwise dispose of.

d. ““Explosive’’ includes any chemical compound or mixture that
is commonly used or is possessed for the purpose of producing an
explosion -and which contains any 0X1d1z1ng/ and combustible ma-
terials or other ingredients in such proportions, quantities or
packing that an ignition by fire, by friction, by concussion or by
detonation of any part of the compound or mixture may cause such
a sudden generalization of highly heated gases that the resultant
gaseous pressures are capable of producing destructive effects on
contiguous objects. The term shall not include small arms am-
munition, or explosives in the form prescribed by the official
United States Pharmacopoeia. ,

e. ‘“‘Firearm’’ includes any pistol, revolver, rifle, shotgun,
machine gun, automatic and semi-automatic rifle, or other firearm
as the term is commonly used, or any gun, device or instrument in
the nature of a weapon from which may be fired or ejected any
solid pr o;jeetﬂe ball, slug, pellet, missile or bullet, or any gas, vapor
or other noxious thmg, by means of a cartridge or shell or by the
action of an explosive or the igniting of flammable or explosive
substances. It shall also includ'e, Without limitation, any firearm
which is in the nature of any air gun, spring gun or pistol, carbon
dioxide or compressed air gun or pistol, or other weapon of a
similar nature in which the propelling force is a spring, elastic
band, carbon dioxide, compressed or other gas, or vapor, air or
compressed air, or is ignited by compressed air, and ejecting a
bullet or missile smaller than 3/8 of an inch in diameter, with
sufficient force to injure the person.
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f. “Firearm silencer’” means any instrument, attachment,
weapon or appliance for causing the firing of any gun, revolver,
pistol or other firearm to be silent, or intended to lessen or muffle
the noise of the firing of any gun, revolver, pistol or other firearm.

g. ““Gravity knife’’ means any knife which has a blade which is
released from the handle or sheath thereof by the force of gravity
or the application of centrifugal force and which, when released, is
locked in place by means of a button, spring, lever or other device.

‘h. ““Machine gun’’ means any weapon, mechanism or instrument
not. 1equ1r111g that the trigger be pressed for each shot and ha,wng
a reservoir, belt or other means of storing and carrying ammuni-
tion which can be loaded into the weapon, mechanism or instrument
and fired therefrom and includes automatic rifles and semi-auto-
matic rifles. :

1. “Manufa,eturler’,’ includes all persons who receive or obtain
raw materials or parts and process them into firearms or finished
parts of firearms, except those persons who exclusively process
grips, stocks and other monmetal parts of firearms. The term
does not include those persons who repair existing firearms or who
receive and use raw materials or parts solely for the repair of
existing firearms.

j. “Molotov cocktail’’ means a breakable container containing
flammable liquid and having a wick or similar device capable of
being ignited, but does not mean a device manufactured for the
purpose of illumination or other such usés.

k. ““Pistol”” or “‘revolver’’ includes any firearm as defined in
-Subsection e of, this Section with an overall length less than 26
inches; or a shotgun having a barrel or barrels of a length less than
18 inches, or a rifle having a barrel length less than 16 inches.

1. “Retail dealer’’ includes all persons except the manufacturer
and wholesale dealer who sell, transfer or assign for a fee or profit
any firearm or parts of firearms which they have purchased or
obtained with the intention, or for the purpose, of reselling or
reassigning to persons who are reasonably understood to be the
ultimate consumer and includes any person who sells any firearm
to satisty a debt secured by the pledge of a firearm. .

m. ‘“Rifle”” and ‘‘shotgun’’ includes all firearms other than
pistols or revolvers with overall length of 26 inches or gr'eater,
provided the length of the barrel or barrels, if a shotgun, is 18 or
more inches, and if a rifle is 16 or more 1nches but does not 1nclude
machine guns.
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n. ‘‘Switchblade knife’’ means any knife which has a bladeé which
opens automatwally by hand pressure applied to a button, spring or
other device in the handle of the knife.

“Supermtendent” means the Supermtendent of State Police.

p. “Weapon’’ means anything readily oapable of lethal use and
possessed under circumstances not manifestly appropriate for law-
ful uses which it may have. The term includes (1) firearms even
though not loaded or lacking a clip or other component to render
them immediately operable; (2) components which can readily be
assembled into a weapon; and (3) gravity knives, switchblade
knives, billies, blackjacks, bludgeons, metal knuckles, sandbags,
sandeclubs, slungshots, cestus or similar leather bands studded. Wlth
metal ﬁhngs or. razor blades imbedded in wood slivers. -

q. ‘“Wholesale dealer’” includes all persons, except manu-
facturers, who sell, transfer or assign firearms, or parts of firearms,
to persons who are reasonably understood not to be the ultlma,te
consumer, and includes persons who receive finished parts of fire-
arms and assemble them into completed or partially completed fire-
arms, in furtherance of such purpose, except that it shall not in-
clude those persons dealing exclusively in grips, stocks and other
nonmetal parts of firearms, "

SOURCE OR REFERENCE

N. J.: 2A:151-1 and 49 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 686

Other: N. Y. §265.00 Commentary Page: 308

SecTtiON 2C:39-2. VIOLATION OF REGULATORY PROVISIONS RELAT- .
ING TO FIREARMS; FALSE REPRESENTATIONS IN APPLICATIONS.

a. Violation of Regulatory Provisions Relatmg to Firearms.

(1) Any person who knowingly violates the regulatory pro-
visions relating to manufacturing or wholesaling of firearms (Sec-
tion 2C:58-1), retailing of firearms (Section 2C:58-2), permits to
purchase certain firearms (Section 20:58-3), permits to carry cer-
tain firearms (Section 20':58-4) ; licenses to procure machine guns
(Section 2C':58-5) ; or incendiary or tracer ammunition (Section
2(::58-10) is guilty of a crime of the fourth decrree

(2) Any person who knowingly violates the r egulatory provi-
sions relating to notifying the authorities of possessing certain
items of exploswes (Section 2C': 58—-7) and of certam Wounds (See—
tion 2C:58-8) is a disorderly person. :
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" b. False Representations in Identification, Card or Permit Appli-
cations or w Purchases. Any person who gives or causes to.be
given any false information, or signs a fictitious name or address,
in applying for a firearms purchaser identification card or a per-
mit to purchase or a permit to carry a pistol, revolver or other
firearm, or a permit to possess a machine gun or in completmg the
certlﬁcate or any other instrument reqmred by law in purchasing
or otherwise acquiring delivery of any rifle, shotgun, pistol, revol-
. ver, machine gun, or other firearm, is omlty of a crime of the thlrd
degree

. SOURCE OR REFERENCE’
N. J.: Various - Study Draft Page: None -

Model Penal Code: None Tentative Draft Page: 689
Other: None Commentary Page 308 .

SECTION 2C: 39—3 POSSESSION OF WEAPONS AND DANGEROUS IN-
STRUMENTS AND APPLIANCES, »

a. Machine Guns.. Any person who know1n0'1y has in h1s posses-
sion a machine gun or any other firearm or weapon simulating a
machine gun and which is adaptable for such use, without a hoense
to do so as provided in Seection 2C:58-5, is gullty of a crime of the
third degree.

‘b. Silencers. Any person who knowingly has in his puosse‘ssion
any firearm silencer is guilty of a crime of the fourth degree.

c. Bombs and the Like. Any person who has in his possession:

(1) any shell, bomb or similar device charged or filled with one
~ or more exploswes or :

(2) any bomb, fire bomb, molotov coektall or any contamer
charged or filled Wlth an exploswe combustible or 1neend1ary sub-
stance is guilty of an offense. :

- The offense is a crime of the second degree if it is possessed with
_a purpose to use it or to cause it to be used unlawfully Otherw1se
it is a erime of the third degree. :

~d. E’xplomves Any person who, with purpose to use the same
unlawfully against the person or property of another, possesses or
carries any explosive substance, or any explosive hquld, gas or like
substance, is guilty of a crime of the third degree.

e. Loaded Firearms. Any person. ‘who knowmgly has in h1s
possession any firearm which is loaded: with ammunition, or who
has in his possessmn any firearm and, at the same time has in
his possession a quantity of ammumtlon ‘which may be used to-
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discharge such firearm, without first having obtained a permit to
purchase or carry same pursuant to Section 20:58—4 or 5 is guilty
of a crime of the third degree.

f. Firearms With Purpose to Use. Any person who has in his
possession any firearm with a purpose to use it ‘unlawfully against
the person or property of another is guilty of a crime of the third
degree.

g. Possession of Weapons in Ge%eml Any person who, unless
licensed to do so under Section 2C:58—4 or 5, knowmwly has in his
possession any firearm or weapon is guilty of a crime of the fourth
degree. ' : ' v

h. Defa,ced Firearms. Any person who knowingly has in his
possession a machine gun or firearm which has been defaced for
the purpose of either concealment or prevention of the detection
of a crime, or mlsrepresentatlon of the identity of such machme
gun or ﬁrearm is guilty of a crime of the fourth degree.

i. Kmives With ‘Purpose To Use. Any person who has in his
possession any dagger, dangerous knife, dirk, razor, stilletto or any
weapon with a purpose to use the same unlawfully against another
is guilty of a erime of the fourth degree.

J- Firearms In Educational Institutions. Any person Who know-
ingly has in his possession a firearm in or upon a building or the
grounds, used for educational purposes, of any school, college or
university without the written authorization of such educational
institution is guilty of a crime of the third degree. It shall not
be a defense to a violation of this Section that the defendant pos-
‘sessed a valid permit to carry a firearm or a valid firearms pur-
chaser identification card, unless the holder of such permit or
card has acquired the written oonsent from govermn«r officer of
such institution. '

k. Certain Persons -Not To Have Weapons. Any person (1)
having been convicted in this state or elsewhere of the crime of
assault, robbery, theft, burglary, rape, murder, kldnappmg, or
sodomy whether or not armed with or having in hlS possession any
firearms or weapons; or (2) who has ever been committed. for a
mental disorder to any hospital, mental institution or sanitarium
unless he possesses a certificate of a medical doctor or psychlatnst
licensed in New Jersey or other satisfactory proof that he is no ‘
longer suffering from a mental disorder which interferes with or
- handicaps him in the handling of a firearm; or (3) who has been
convicted for the unlawful use, possession or sale of a drug or
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controlled dangerous substance; or (4) who is registered as a
narcotic drug offender, who purchases, owns, possesses or controls

any firearms or any weapons is guilty of a crime of the third degree

- L Acqmsztwn of Weapons or Ezxplosives by Minors. Any person
under the age of 18 years who purchases, barters, borrows, acquires
or exchanges any firearm, grenade, bomb or other exploswe or
any chemical compounds or 1n01ed1en‘fs for explosives or instruec-
tion for the use of such chemleal compounds or ingredients as
explosive, is guilty of a crime of the fourth degree or an act of
juvenile delinquency. Any such person may, however, carry,
fire or use any firearm (1) in the actual presence or under the
direct superwsmn of his father, mother, guardian or some other
person who is himself a- holder of a permit to carry a pistol or
revolver or a firearms purchaser identification card; or (2) for the
purpose of military drill under the auspices of a 1e0*ally recognized
military organization and under competent supervision; or (3) for
the purpose of competition or target practice in and upon a firing
range approved by the governing body or the chief of police of
the mumclpahty in which such range is located or the National
Rifle Association and which is under competent superv151on at the

_ time of such competition or target practice. A minor under the age
of 18 years who has successfully completed a hunter’s safety
course taught by a qualified instructor or conservation officer and
‘carries in his possession a certificate indicating the successful com-,
pletion of such a course and has a valid hunting license in his own
name may also, however, carry and use a rifle or shotgun as other-
wise provided in this chapter, for the purpose of hunting durmg
the regularly deswnated hunting season.

e SOURCE OR REFERENCE

~N.J.: Various _ ' - Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 690
Other: N. Y. §265.05 Commentary Page: 309

SECTION 2C:39-4. MANUFACTURE, TRANSPORT, DISPOSITION AND
DEFACEMENT OF WEAPONS, AND DANGEROUS INSTRUMENTS AND
APPLIANCES. , *

a. Machine Guns. Any person who manufactures, causes to be
manufactured, transports, sths, sells or dlsposes of any machine
gun unless 11censed to do so is guilty of a crime of the third degree. .

b. Weapons. Any person who manufactures, causes to be
‘manufactured, transports, ships, disposes of any weapon is guilty
. of a crime of the fourth degree.
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c. Silencers. Any person who manufactures, causes to be manu-
factured, transports, ships, sells, or disposes of any firearm
silencer is guilty of a crime of the fourth degree.

d. Defaced Firearms. Any person who (1) knowingly buys, re-
ceives, disposes of, or conceals a defaced firearm for the purpose
of concealment or prevention of the detection of a crime or mis-
representing the identity of such machme gun or firearm; or (2)
knowingly defaces a firearm is guilty of a crime of the thlrd degree.

e. Right to Refuse to Sell Weapons; Sales to Persons Without
Permit or to Persons of Unsound Mind or With Physical Defects.
Any person shall have the right to refuse to sell any firearm or
dangerous instrument to any other person. Any person who know-
ingly sells any firearm to a person who does not possess and exhibit
to the seller a permit to purchase, in the case of a pistol or revolver,
or a firearms purchaser identification card, in the case of a rifle or
shotgun, shall be guilty of a crime of the fourth degree. Any per-
son who knowingly sells any firearm to a person who the seller has
reason to believe is of unsound mind or-suffers from a physical de-
. fect or sickness which would make it unsafe for him to handle fire-
arms, is guilty of a crime of the fourth degree. The presentation
of a permit for the purchase of a pistol or revolver, or the signing
~ of a certificate and presentation of a firearms purchaser. identi-
fication card for the purchase of a rifle or shotgun as set forth in
Chapter 58 shall be prima facie evidence of comphance Wlth the
requirements of this Chapter. '

f. Sale of Weapons or Loaded or Blank Cartridges to Minors.
Any person who knowingly offers, sells, lends, leases or gives to any
person under the age of 18 years, any firearm, grenade, bomb or
other explosive or any chemical compounds or 1ngredients for ex-
plosives or instructions for the use of such chemical compounds or
ingredients as explosives, or a toy pistol or other instrument from
which a loaded or blank cartridge may be fired, or any loaded or
blank cartridge therefor, is guilty of a crime of the fourth degree.
A person may lend a firearm to a minor who may borrow same for
the purpose of carrying, firing or using said firearm as provided in
Section 2C:39-31 if said minor furnishes the owner with written
consent to his use thereof by his parent or legal guardian. -

SOURCE OR REFERENCE

N. J.: Various ' Study Draft Page: None
_>- = - "Model Penal Code: None Tentative Draft Page: 694
v+ Other: None S : Commentary Page: 309
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SECTION 2C:39-5. PRESUMPTIONS OF POSSESSION CRIMINAL PURPOSE
AND DEFACEMENT. ,

a. Presumption as to Possession of' Weapons and Criminal In-
struments In Automobiles. Where a weapon, instrument, appliance
or substance spemﬁed in Section 2C:39-3 is found in an automoblle,
it is presumed to be in the possession of the occupant if there is but -
one. If there is more than one occupant, it shall be presumed to be
in the possession of all, except under the following circumstances:

(1) where it is found upon the person of one of the occupants;

~ (2) where the automobile is not a stolen one and the weapon or
instrument is found out of view in a glove compartment, car trunk,
or other enclosed customary depository, in which case it shall be
presumed to be in the possession of the occupant or occupants who
‘own or have authority to operate the automobile; or

(3) in the case of a taxicab, a weapon or instrument found in the
passengers’ portion of the vehicle shall be presumed to be in the
possession of all the passengers, if there are any, and if not, in the
‘possession of the driver.

- b. Presumption of Criminal Purpose from Possession of Wea-
pon. If a person possesses a firearm or a weapon on or about his
‘person, in a vehicle occupied by him, or otherwise readily available

for use, it shall be presumed that he had the purpose to employ it
criminally, unless:

(1) the weapon is possessed in the actor’s home or place of
business; or

(2) the actor is licensed or otherwise authorized by law to pos-
sess such weapon.

~ c. Possession of Defaced Firearm. When a person possesses a
defaced firearm, it shall be presumed that he defaced it.

SOURCE OR REFERENCE

! N.J.:2A:151-6 and 7 Study Draft Page: None
Model Penal Code: 5.06 Tentative Draft Page: 696
Other: N. Y. §265.15 Commentary Page: 310

SECTION 2C:39-6. EXEMPTIONS.
a. Section 2C:39-3 does not apply to:
~ (1) the United States Marshal or his deputies;

(2) members of the Armed Forces of the United States or of
the National Guard when on duty;

(3) a sherlff undersheriff, county prosecutor, assistant prose-
cutor, prosecutor s detective' or investigator;
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(4) a regularly employed member, including a detective, of the
- police department of any county or municipality or of any State,
interstate, municipal or county park or boulevard police force,
at all times while within the State of New Jersey, or a special
policeman appointed by the governing body of any county or
municipality or by the commission or other board or body having
control of a county park or boulevard police force while engaged in
the actual performance of his official duties and when specifically
authorized by the governing body to carry firearms;

(5) a member of the State Police, or any motor Vehlole in-
_spector; ,

(6) a jailer, constable, railway policeman, or any other peace
officer, when in discharge of his duties;

(7) a member of the Fish and Game Council, a oonservatlon
officer and a full-time employee of the Division of Shell Fisheries’
having the power of arrest and authorized to carry weapons;

(8) a prison or jail warden or their deputies, a guard or keeper
of any penal institution in this State, while engaged in the actual
performance of his duties of and when so required by their superior
officers;

(9) a court attendant serving as such under appointment by
the sheriff of the county or by the judge of or magistrate of any
court of this State while in the performance of his duties;

(10) a guard in the employ of any railway e;'zpr‘ess compahy,
banking or building and loan or savings and loan institution of
this State while in the performance of his duties;

(11) an officer of the society for the prevention of cruelty to
animals while in the performance of his duties;

(12) a legally recognized military organization when under
orders, or a member thereof when going to or from the place of
meeting of the organization, carrying the Weapons prescribed for
drill, exercise or parade;

(13) a member of a government or civilian rifle or pistol club duly
organized in accordance with the rules prescribed by the National
‘Board for the Promotion of Rifle Practice, in going to or from
his several places of target practice and carrying weapons neces-
sary for such practice if a copy of the charter has been filed with
the Superintendent and a list of the members of the club is sub-
mitted annually to the superintendent;
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(14) the director, deputy direofors ins\peotors and investigators
- of the Division of Alcohohc Beverage Oontrol in the Departmen’c
of Law and Public Safety;

(15) an employee of a public utility corporation actually en- -
gaged in the transportation of explosives;

(16) a civil employee of the United States Government under
the supervision of the commanding officer of any post, camp,
station, base or other military or naval installation located within
this State who is required, in the performance of his official duties,
to carry firearms, and who is authorized to carry such firearms by

said commanding officer, while engaged in the actual performance
of his official duties;

(17) a law enforcement officer employed by governmental agen-
cies outside of the State of New Jersey engaged in his official
duties if he has first notified the Superintendent or the chief law
enforcement officer of the municipality or the county prosecutor
of the county in which he is engaged;

(18) a full-time member of the marine patrol force of the
Bureau of Navigation in the Department of Conservation and
Eeconomic Development while in the performance of their duties; or

(19) a licensed 'retail dealer in firearms and his registered
employees during the course of their normal business while travel-
ing to and from their place of business and other places for the

purpose of demonstration, exhibition or delivery in connection with
a sale; pr0v1ded any such weapon so carried shall be unloaded and
Wrapped in a case, box or other container.

b. Nothing in Section 2C:39-3 shall be construed to prevent

(1) a person keeping or carrying about his place of business,
dwelling house, premises, or on land possessed by him, any firearm
or from carrying the same from any place of purchase to his dwell-
ing house or place of business or from his dwelling house or place
of business to or from any place where repairing is done, to have
the same repaired; .

(2) a person carrying a firearm or. knife in the woods or
fields or upon the waters of this State for the purpose of huntmg,
target practice, or fishing; -

(3) a person transporting any firearm Whlle travehng di-
rectly to or from any place for the purpose of huntmcr prov1ded
sucli person has in his possession a valid hunting hcense or while
traveling dlrectly to or from any target range or other authorized
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place for the: purpose of practlce, match, target, trap or skeet
shooting or shooting exhibitions, provided in all cases that during
the course of traveling for the purposes set forth in this sect10n,
the firearm is unloaded and contained in a closed and fastened
case, gunbox, securely tied package, or locked in the trunk of the.
automobile in which the person is transporting the firearm, and
provided further that the course of travel to or from said areas
may include such deviations-as may be reasonable or necessary
under the circumstances; and provided further that nothing con-
tained-in this chapter shall be considered as an exemption or ex-
ception from the requirements or provisions of Title 23 of the
‘Revised Statutes and amendments thereto oir any rules and 1egu—
lations promulgated thereunder;

c. This Chapter and Chapter 58 do not apply to anthue fire--
arms which are incapable of being fired or discharged or which do
not fire fixed ammunition, or those manufactured before 1898 for
which cartridge ammunition is not commercially available, and are
possessed as curiosities or ornaments or for their historical sig-
nificance or value.

SOURCE OR REFERENCE

N.J.: 2A:151-18, 42 and 43 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 698
Other: None Commentary Page: 310

SECTION 2C:_39—-7. PAWNBROKERS NOT TO DEAL IN WEAPONS.

Any/ pawnbroker who sells, offers to sell or to lend or give away

any firearm, weapon or explosive is guilty of a crime of the fourth
degree.

SOURCE OR REFERENCE '
N. J.: 2A:151-2 Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 704
Other: None Commentary Page:,310

SECTION 2C:39-8. LOANING ON FIREARMS.

Any person who loans money secured by mortgage, deposit or

pledge of a pistol or revolver is gmlty of a dlsorderly persons
offense.. .

SOURCE OR REFERENCE i
N. J.: 2A:151-3 Study Draft Page: None

Model Penal Code: None * . Tentative Draft Page: 705
Other: None Commentary Page: 310
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CHAPTER 40 OTHER OFFENSES RELATING TO PUBLIC
‘ SAFETY

SECTION 2C: 40— - CREATING A HAZARD. ‘
A person is 0fuﬂty of a disorderly persons offense when:

a. having discarded in any place where it might attract chil-
dren, a container which has a compartment of more than one and
one-half cubic feet capacity and a door or lid which locks or fastens
automatically when closed and which cannot easily be opened from
the inside, he fails to remove the door, lid, locking or fastening
device; or

b. being the owner or otherwise having possession of property
upon which an abandoned well or cesspool is located, he fails to
cover the same with suitable protective construction.

SOURCE OR REFERENCE

N. J.: 2A:170-25.2 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 709

Other: N. Y. §270.15 Commentary Page: 310

SECTION 2C:40—2. REFUSING TO YIELD A PARTY LINE.

A person is guilty of a disorderly persons offense when, being
informed that a party line is needed for an emergency call, he re-
fuses immediately to relinquish such line.

““Party line”’ means a subseriber’s line telephone cireuit, consist-
‘ing of two or more main telephone stations connected theremth
each station with a distinctive ring or telephone number.

““Emergency call’”’ means a telephone call to a police or fire de-
partment or for medical aid or ambulance service, necessitated by a
situation in which human life or property is in jeopardy and
prompt summoning of aid is essential.

SOURCE OR REFERENCE

N. J.: 2A:170-25.5 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 710

Other: N. Y. §276:15 Commentary Page: 310
CHAPTER 41. [RESERVED]

CHAPTER 42. [RESERVED]
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SUBTITLE 3. SENTENCING =
' CHAPTER 43. AUTHORIZED DISPOSITION OF OFFENDERS

SEcTION 2C:43-1. DEGREES OF CRIMES.

a. Crimes defined by this Code are classn‘ied for the purpose
of sentence, into five degrees, as follows:

- (1) capital crimes; ,
(2) crimes of the first degree;
(3) crimes of the second degree;

- (4) crimes of the third degree; and
(5) crimes of the fourth degree.

A crime is capital or of the first, second, third or fourth degree
when it is so designated by the Code.. An offense, declared to be a
crime, without specification of degree, is of the fourth degree.

* b. Notwithstanding any other provision of law, a crime defined
by any statute of this State other than this Code and designated as
a high misdemeanor shall constitute for the purpose of sentence
a crime of the third degree. Notwithstanding any other provision
of law, a crime defined by any statute of this State other than this
Code and designated as a misdemeanor shall constitute for the
purpose of sentence a crime of the fourth degree. The provisions
of this Subsection shall not, however, apply to the sentences aun-
thorized by the ‘‘New Jersey Controlled Dangerous Substances
Act,”’ N J.S. 24:21-1 through 45, which shall be continued in effect

SQURCE OR REFERENCE

N. J.: 2A:85—1, 6 and 7 Study Draft Page: IF-1. .
Model Penal Code: 6.01 Tentative Draft Page: 713 .
Other: None Commentary Page: 311 .

SECTION 2C:43-2. SENTENCE IN ACCORDANCE W’ITH CODE AUTHO- '
RIZED DISPOSITIONS.

a. HExcept as provided in Section 2C:43-1b, as to persons con- -
victed of offenses under the New Jersey Dangerous :Controlled
Substances Act, all persons convicted of an offense or offenses
shall be sentenced in accordance with this Chapter.

b. The Court shall sentence a person who has been convicted of a

capital crime to death or 1mprlsonment in accordance w1th Section
20 11—7 ,
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c. Except as provided in Subsections a and b of this Section and
subject to the applicable. provisions of the Code, the Court may
suspend the imposition of sentence on a person who has been con-
victed of an offense or may sentence him as follows: '

(1) to pay a fine or make restitution authorized by Section
2C:43-3; 5

(2) to be placed on probation and, in the case of a person con-
victed of an offense, other than a petty disorderly persons offense,
to imprisonment for a term fixed by the Court not exceeding ninety

“days to be served as a condition of probation;

(3) to imprisonment for a term authorized by Sections 2C :43-5,
6, 7, and 8 or 2C:44-6; or

(4) to fine, restitution and probation, or ﬁne, restitution and
1mpr1sonment

d. This Chapter does not deprive the Court of any authority
,conferred by law to decree a forfeiture of property, suspend or
" cancel a license, remove a person from office, or impose any other

civil penalty. Suoh a Judgment or order may be 1ncluded in the
sentence. : . : '

SOURCE OR REFERENCE

'N. J.: None Study Draft Page: IIF-4 .
Modél Penal Code: 6. 02 Tentative Draft Page: 716

" Other: None . Commentary Page: 312 ,

SECTION 2C:43-3. " FINES AND RESTITUTIONS.

" A person who has been convicted of an offense may be sentenced
to pay a fine or to make réstitution not exceeding: .

‘a. $10,000, when the convmtlon 1s of a crime of the first or second
degree;

b. $5,000, when the conviction is of a crime of the third or fourth
degree;

e, $1,000, When the conviction is of a disorderly persons offense;

d. $500, when the COIlVthlOIl is of a petty disorderly persons
offense,

e. any }ngher amount equal to double the pecuniary gain to the -
offender or loss to the vietim caused by the conduect constituting
the offense by the offender. In such case the court shall make a
finding as to the amount of the gain or loss, and if the record does
not contain sufficient evidence to support such a finding the court
may conduct a hearing upon the issue. For purposes of this Sec-
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tion the terms ‘‘gain”’ means the amount of money or the value of
property derived by the offender and ‘‘loss’’ means the amount
or value separated from the vietim. g

- f. any higher amount specifically authorized by statute N
The restitution ordered paid to the vietim shall not exceed his
loss.

SOURCE OR REFERENCE

N. J.:'2A:85-6 and 7 © Study Draft Page: TF-10
Model Penal Code: 6.03 Tentative Draft Page: 720
Other: None Commentary Page: 314

SECTION 2C:43—4. PENALTIES AGAINST CORPORATIONS; FORFEITURE
"~ OF CORPORATE CHARTER OR REVOCATION OF CERTIFICATE AUTHO-
RIZING FOREIGN CORPORATION TO DO BUSINESS IN THE STATE.

a. The Court may suspend the imposition of sentence of a cor-
poration which has been convicted of an offense or may sentence it
to pay a fine or make restitution authorized by Section 2C :43-3.

b. When a corporation is convicted of an offense, or a high man-
agerial agent of a corporation, as defined in Section 2C:43-7, is
convicted of an offense committed in conducting the affairs of the

corporation, the Court may ‘request the Attorney General to -

institute appropriate proceedings to dissolve the corporatlon,
forfeit its charter, revoke any franchises held by it, or to revoke
the certificate authorizing the corporation to conduct business in
this State. :

SOURCE OR REFERENCE (

N. J.: None Study Draft Page: IF-14
" Model Penal Code: 6.04 Tentative Draft Page: 722

Other: None Commentary Page: 315

SECTION 2C:43-5. YOUNG ADULT OFFENDERS.

a. Sentences To Reformatories. Any person who, at' the time of
sentencing, is less than 26 years of age and who has been convicted
of a crime of the second, third, or fourth degree may be sentenced
to the Reformatory as deﬁned in N.J.S. 30:4-146, in the case of ~
‘men, and N.J.S. 30:4-153, in the case of women, 1nstead of the
sentences otherwise authorlzed by the Code.

b. Length of Sentences to Reformatory. The period of commit-
ment shall be a term of five years or the maximum term provided
by law for the crime, whichever is less. The Court, may, however,
impose a sentence greater than five years, but in no case greater
than the maximum provided by law for the offense, in which case
the Court shall speclfy the term of the sentence so imposed.
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SOURCE OR REFERENCE

N. J 2A: 164.;17 and 19 Study Draft Page: IF-18- :
-Model Penal Code: 6.05 Tentative Draft Page: 724
Other: None L Commentary: Page: 316 -

SECTION 2C:43-6. SENTENCE OF IMPRISONMENT FOR CRIME ORbpI-
NARY TERMS.

" a. A person who has been convicted of a crime may be sentenced
to imprisonment, as follows : v
(1) in the case of a crime of the ﬁrst degree, for a term which
‘shall be fixed by the Court between ten years and twenty years;
(2) in the case of a crime of the second degree, for a term which
shall be fixed by the Court between five years and ten years;
(3) -in the case of a crime of the third degree, for a term which
shall be fixed by the Court between three years and five years;
(4) in the case of a crime of the fourth degree, for a deﬁmte ..
term not to exceed eighteen months.
b. By operatlon of law, there shall be added to the terms
- described in Subsection a the separate parole term described ‘in

Sectwn 2C 43-—9 , S
" SOURCE OR REFERENCE -
N. J.: 2A:85-6 and 7 Study Draft Page: IF-29 -
Model Penal Code: 6.06 . Tentative Draft Page: 726
Other: None : Commentary Page: 316

SECTION 2C:43~7. SENTENCE OF IMPRISONMENT FOR - CRIME Ex-
TENDED TERMS.

a. In the cases designated in Section 2C:44-3, a person who has
been convicted of a crime may be sentenced to an extended term
of imprisonment, as follows:

(1) in the case of a crime of the first degree, for a term which
shall be ﬁxed by the Court between twenty years and life 1 1mpr1son—
ment .

(2) in the case of a crime of the second degree, for a term which
shall be fixed by the Court between ten and twenty years;

(3) in the case of a crime of the third degree, for a term Whlch
shall be fixed by the Court. between five and ten years.

b. By oper ation of law, there shall be added to the terms
desecribed in Subsectlon a the separate parole term described in
Section 2C 43—9

SOURCE OR REFERENCE

N.J.: 2A:85-8 to 13 Study Draft Page: IF-29
Model Penal Code: 6.07 ' ' Tentative Draft Page: 733
.-Other: None ’ . Commentary Page: 318
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SECTION 2C:43—-8. SENTENCE OF IMPRISONMENT _FOR DISORDERLY
- PERSONS OFFENSES AND PETTY DiSORDERLY PERSONS OFFENSES.

A person who has been convicted of a disorderly persons offense
or a petty disorderly persons offense may be sentenced to imprison-
ment for a definite term which shall be fixed by the Court and shall
not exceed six months in the case of a disorderly persons offense
or thirty days in the case of a petty disorderly persons offense.

SOURCE OR REFERENCE

N. J.: 2A:169-4 Study Draft Page: IF-40
Model Penal Code: 6.08 Tentative Draft Page: 735

Other: None Commentary Page: 319

SECTION 2C:43-9. FIRST RELEASE OF ALL OFFENDERS ON PAROLE;

~ SENTENCE OF IMPRISONMENT INCLUDES SEPARATE PAROLE TERM;
LENGTH OF RECOMMITMENT AND REPAROLE AFTER REVOCATION
OF PAROLE; FINAL UNCONDITIONAL RELEASE.

a. First Release of All Offenders On Parole. An offender sen-
- tenced to a term of imprisonment under Section 2C :43-5, 2C :43-6,
20:43-7, or 20 :44-5 shall be released conditionally on parole at or
before the expiration of such term, in accordance Wlth the law gov—
er mng parole.

" b. Sengence Of Imprisonment Includes Sepwmte Parole Term
Length Of Parole Term. A sentence to a term of 1mpr1sonment
under Section 2C:43-5, 20 :43-6, 2C :43-7 or 2C:44-5 includes as a
separate portion of the sentence a term of parole or of recommit-
ment for violation of the conditions of parole which governs the
duration of parole or recommitment after the offenders’ first con-
ditional release on parole. The term is five years; unless the
sentence was imposed under Section 2C:43-5, in which case it is
two years or unless the conviction was for a crime of the fourth
degree in which case it is one year. :

c. Length Of Recommitment And Reparole After Revocation Of
Parole. If an offender is recommitted upon revocation of his
parole, the term of further imprisonment upon such recommitment
and of any subsequent reparole or recommitment under the same
sentence shall be fixed by the Parole Board but shall not exceed
in aggregate length the longer of the unserved balance of the parole
term provided by Subsection b of this Section or of the original
sentence determined from the date of conviction.

- d. Final Unconditional Release. When the parole term has ex-
pired or he has been sooner discharged from parole, an offender
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shall be deemed to have served his sentence and shall be released
unconditionally. , : :

[ SOURCE OR REFERENCE

N. J.: Nome Study Draft Page: TF-43
Model Penal Code: 6.10 : Tentative Draft Page: 736
Other None _ Commentary Page 319

SecTioN 2C: 45—10 PLACE OF IMPRISONMENT BEGINNING SEN-
' TENCES; TRANSFERS. 2

a. Sentences for Terms of One Yea,r or Longer THixcept as pro-
vided in Section 2C:43-5 and in Subsectlon b of this Section, when
~a person is sentenced to imprisonment for any term of one year

~or greater, the Court shall ‘commit him to the State Prison in the
case of men and to the women’s reformatory in the case of wonien
for the term of his sentence and until released in accordance with
laWa. v

b. Ccnmtﬁ Institution. In any county in which a county peni-
-tentiary or a county workhouse is located; a person sentenced to
imprisonment for a term not exceeding elghteen months may be
- ecommitted to the penitentiary or workhouse of such county instead -
of the State Prison. | \_

c. Sentences for Terms of Less Than One Year. When a person
is sentenced to imprisonment for a term of less than one year, the
Court shall commit him either to the common jail of thé county,
the county workhouse or the county penitentiary for the term of his
sentence and until released in accordance with law. In counties of
the first class, however, no sentence exceeding six months shall be-

to the common jail of the county. /

d. Duties of Sheriff and Keeper'on Sentence to State Prison. In
.all eases where the defendant, upon conviction, is sentenced by the
court to imprisonment for a term in the State Prison, the sheriff
of the county or his lawful deputy shall, within 15 days transport

~ to the State Prison and there deliver him into the custody of the:

keeper of the prison together with a copy of the sentence of the
court ordering such 1mprlson1nent certified by the clerk of the
‘court Where the conviction was ha»d\

~ In every case at least 48 hours, exclusive of Sundays and legal
hohdays, shall elapse between the time of sentence and removal
to the State Prison.

e. Begmnmg Sentences wn County Institutions. Ev-ery person
sentenced to the county workhouse or penitentiary shall be trans-
ferred to and confined therein within ten days after the sentence.
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f. Transfer of Persons Sentenced to County Jail, Penitentiary
or Workhouse from One to Another Thereof. Kvery person sen-
tenced to imprisonment in a county jail, penitentiary or workhouse
may upon the application of the board of chosen freeholders of
such county and by order of the County Court, be transferred from
any one of such county penal institutions to any other thereof. No
such transfer or retransfer shall in any way affect the term of the
orlgmal sentence of the person so transferred or retransferred ‘

SOURCE OR REFERENCE

N. J.: 2A:164-15, 18 and 23 ‘ Study Draft Page: IF-49
Model Penal Code: 6.11 ' Tentative Draft Page: 742
Other: None ) Commentary Page: 323

SEcTION 2C:43-11. REDUCTION OF CONVICTION BY/COURT TO LESSER
DEGREE OF OFFENSE. N

- I, When a person has been convicted of an offense the Court,

havmg regard to the nature and circumstances of the offense and

to the history and character of the defendant, is of the view that

it would be unduly harsh to sentence the offender in accordance

with the Code, the Court may enter judgment for a lesser 1neluded

offense and impose sentence accordingly.
)

SOURCE OR REFERENCE "

N.J.: None Study Draft Page: TF-51
. Model Penal Code: 6.12 .. <~ Tentative Draft Page: 744 °
. Other: None o Commentary Page: 323
/ -
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CHAPTER 44. AUTHORITY OF COURT IN SENTENCING

SECTION 2C:44-1. CRITERIA FOR WITHHOLDING OR IMPOSING
SENTENCE OF IMPRISONMENT

a. Except as provided in subsectlon d of this Section, the Court
shall deal with a person who has been convicted of an offense
‘without imposing sentence of imprisonment unless, having regard
to the nature and circumstances of the offense and the history,
character and condition of the defendant, it is of the opinion that
his imprisonment is necessary for protection of the public because:

(1) there is undue risk that during the period of a suspended
. sentence or probation the defendant will commit another crime;

(2) the defendant is in need of correctional treatment that can
be prov1ded most effectively by his commitment to an institution;

(3) a lesser sentence will depreciate the seriousness of the de-
fendant’s crime in appraising its impact upon the general com-
munity whose standards and values have been violated; or

(4) the offense is characteristic of organized criminal activity.

b. The following grounds, while not controlling the discretion
of the Court, shall be accorded weight in favor of withholding
sentence of imprisonment:

(1) the defendant’s’ conduct neither caused nor threatened
serious harm; : \

(2) the defendant did not contemplate that his conduct would
cause or threaten serious harm;

(3) the defendant acted under a strong provocation;

(4) there were substantial grounds tending to excuse or justify
the defendant’s conduct, though failing to establish a defense;

(5) the victim of the defendant’s conduct induced or facilitated |
its commission;;

(6) the defendant has compensated or will compensate the vie-
tim of his conduct for the damage or injury that he sustained;

(7) the defendant has no history of prior delinquency or criminal
activity or has led a law—abldmg life for a substantial perlod of
tlme before the commission of the present offense;

152



" (8) the defendant’s conduct was the result of mrcumstances un-
hkely to recur;

(9) the character and attltudes of the defendant indicate that he
is' unlikely to commit another offense; ;

(10) the defendant is particularly likely to 1esp0nd affirmatively
to probationary treatment;

(11) the imprisonment of the defendant would entail_‘ exceésive
hardship to himself or his dependents.

c. When a person who has been convicted of a erime is not .

sentenced to imprisonment, the Court shall place him on probation
if he is in need of the supervision, guidance, assistance or direction
that the probation service can provide.

d. Presumption Of Imprisonment. Where a statute deﬁmng an

offense provides that a presumption of imprisonment shall be ap-

plied upon conviction or where a statute outside the Code defining
an offense provides for a mandatory sentence, the presumption of
sentencing without imprisonment under Subsection a shall not
apply and a presumption of imprisonment shall apply. The Court
shall deal with a person who has been convicted of such a crime
by imposing a sentence of imprisonment unless, having regard to
the character and condition of the defendant, it is of the opinion

that his imprisonment would be a serious injustice which overrides-

the need to deter such conduct by others.

SOURCE OR REFERENCE

N. J.: 2A:168-1 et seq. Study Draft Page: IG-1
Model Penal Code: 7.01 Tentative Draft Page: 746
Other: None Commentary Page: 324

SECTION 2C:44-2. CRITERIA FOR IMPOSING FINES AND RESTITUTIONS.

a. The Court shall not sentence a defendant only to pay a fine
or to make restitution, when any other disposition is authorized
by law, unless having regard to the nature and circumstances of
the offense and to the history and character of the defendant, it is
of the opinion that the fine or restitution alone is appropriate and
suffices for the protection of the publie.

b. The Court shall not sentence a defendant to pay a fine or make
restitution in addition to a sentence of lmprlsonment or probation
unless:

(1) the defendant has derived a pecumary gain from the
offense, or
153



(2) the Court is of opinion that a fine or restitution is specially
adapted to deterrence of the type ‘of offense involved or to the
correction of the offender.

‘¢. The Court shall not sentence a defendant to pay a fine or make
restitution unless the defendant is or, given a fair opportunity to
do so, will be able to pay the fine or restitution. The Court shall
not, sentence a defendant to-pay a fine unless the fine will not °
~.prevent the defendant from making rest1tut1on to the victim of the
offense.

d. In determining the amount and method of payment of a fine
or restitution, the Court shall take into account the financial
resources of the defendant and the nature of the burden that its
‘payment will impose. v

e. Nonpayment. When a defendant is sentenced to pay a fine or
to make restitution, the Court shall not impose at the same time
an alternative sentence to be served in the event that the fine is
not paid. The response of the court to nonpayment shall be de-
-termined only after the fine has not been paid, as provided in Sec-
tion 20:46-2. !

SOURCE OR REFERENCE

N. J.: None Study Draft Page: IG-7

Model Penal Code: 7.02 : Tentative Draft Page: 752

Other: Proposed Federal Code Commentary Page: 327
§3302

SEcTION 2C:44-3. CRITERIA FOR SENTENCE OF EXTENDED TERM OF
IMPRISONMENT

The Court may sentence a person who has been eonv1cted of a
- crime of the first, second or third degree to an extended term of
imprisonment if fit finds one or more of the grounds specified in this
Section. The finding of the Court shall be incorporated in the
“record. : : '

a. The defendant is a persistent offender whose commitment for
an extended term is necessary fo'rprotection of the public.’

The Court shall not make such a finding unless the defendant is
over twenty-one years of age and has prevmusly been convicted
on at least two separate occasions of two crimes committed at
different times when he was at least eighteen years of age.

b. The defendant is a professional ecriminal whose commitment
for an extended term is necessary for protection of the public.- -
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- . The Court shall not make such a finding unless the defendant is
over twenty-one years of age and:

(1) the circumstances of the crime show that the defendant has
knowingly devoted himself to eriminal activity as a major source
of livelihood, or ‘

(2) the defendant has substantial income or resources not ex-
plained to be derived from a source other than criminal activity.

¢. The defendant is a dangerous, mentally abnormal person

‘whose commitment for an extended term is necessary for protec-
tion of the public.

The -Court shall not make such a ﬁndlng unless the defendant
has been subjected to a psychiatric examination resulting in the
conclusion that his mental condition is gravely abnormal; that his
criminal conduct has been characterized by a pattern of, repetitive
or compulsive behavior or by persistent aggressive behavior with
heedless indifference to -consequences; and that such condition
makes him a serious danger to others.

.d. The defendant is a multiple offender whose criminality was
so extensive that a sentence of imprisonment for an extended term
is warranted.

The Court shall not make such a finding unless:

- (1) the. defendant is being sentenced for two or more crimes or
is ‘aheady under sentence of imprisonment for crime, and the
sentences of imprisonment involved will run concurrently under
Section 2C:44-5; or

(2) the defendant admits in open court the commission of one
or more other crimes and asks that they be taken into account when
he is sentenced; and :

(3) the longest sentences of imprisonment authomzed for each
of the defendant’s erimes, including admitted crimes taken into
“account, if made to run eOnsecutively would exceed in length the
maximum of the extended term imposed. '

e. The defendant is a dangerous armed eriminal because in com-
mitting the crime of which he was convicted he employed a firearm,
as defined in Section 2C:39-1e, or other dangerous 1nstrumentahty
of any kind in committing the ‘erime.

SOURCE OR REFERENCE

N. J.: 2A: 85-8 to 13; 2A :164- Study Draft Page: IG-11

© '3 et seq.; 2A:151-5 - Tentative Draft Page: 756
Model Penal Code: 7.03 ' Commentary Page: 329
Other: None
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SECTION 2C:44~4. FORMER CONVICTION IN ANOTHER JURISDICTION;
DEFINITION AND PROOF OF CONVICTION; SENTENCE TAKING INTO
ACCOUNT ADMITTED CRIMES BARS SUBSEQUENT CONVICTION FOR
SuUcH CRIMES

a. For purposes of Seetlon 20 44—3&, a conviction of the com-
mission of an offense in another jurisdiction shall constitute a
previous conviction. Such conviction shall be deemed to have been
of a crime if sentence of death or of imprisonment in excess of one
year was authorized under the law of such other jurisdiction.

b. An adjudication by a court of competent jurisdiction that the
defendant committed a crime constitutes a conviction for purposes
of Section 2C:44-3 and of this Section, although sentence or the
execution thereof was suspended, provided that the time to appeal
has expired and tha.t the defendant was not pardoned on the ground
-of innocence.

c. Prior conviction may be proved by any evidence, including
fingerprint records made in connection with arrest, conviction or
imprisonment, that reasonably satisfies the Court that the de-
fendant was convicted. :

~d. When the defendant has asked, pursuant to Section
20 :44-3d(2), that other offenses admitted in open court be taken
into account when he is sentenced and the Court has not rejected
such request, the sentence shall bar the prosecution .or conviction
of the defendant in this State for any such admitted offense.

SOURCE OR REFERENCE

N. J.: 2A:85-8 Study . Draft Page: 1G-25
Model Penal Code: 7.05 Tentative Draft Page: 764

Other: None . Commentary Page: 332

SECTION 2C:44-5. MULTIPLE SENTENCES; CONCURRENT AND CON-
SECUTIVE TERMS.

a. Sentences of Imprisonment for More Than One Offense. When
multiple sentences of imprisonment are imposed on a defendant -
for more than one offense, including an offense for which a previous
suspended sentence or sentence of probation has been revoked,
such multiple sentences shall run concurrently or consecutively as
the Court determines at the time of sentence, except that:

(1) a term'to a State penal or correctional institution and a
definite term to a county institution shall run concurrently and
both sentences shall be satisfied by service of the State term; and
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(2) the aggregate of consecutive terms to a eounty mstltutlon
shall not exceed eighteen months; and

(3) the aggregate of consecutive terms shall not exceed the
longest extended term authorized for the highest grade and degree
of crime for which any of the sentences was imposed; and

(4) not more than one sentence for an extended term shall be
] 1mposed :

b. Sentences of Imprisonment Imposed at Dﬁﬁ”eremt Tv,mes ‘
When a defendant who has previously been sentenced to imprison-
ment is subsequently sentenced to another term for an offense
committed prlor to the former sentence, other than an offense com-
, mitted while in custody ; : ‘

(1) the multiple sentences imposed shall so far as possible con-
form to Subsection a of this Section; and

(2) whether the Court determines that the terms shall run con-
currently or consecutively, the defendant shall be credited with
. time served in imprisonment on the prior sentence in determining
the permissible aggregate length of the term or terms remammg to
be served; and

(3) when a new sentence is imposed on a prisoner who is on
parole, the balance of the parole term on the former sentence shall
be deemed to run during the period of the new imprisonment.

c. Sentence of Imprisonment for Offense Commitied While On
Parole. When a defendant is sentenced to imprisonment for an
offense committed while on parole in this State, such term of im-
prisonment and any period of reimprisonment that the Parole
Board may require the defendant to serve upon the revocation of
his parole shall run concurrently, unless the Court orders them to
run consecutlvely

d. Mulz‘zple Sentences of Impmsonme%t i Other Cases. Fixcept
. as otherwise provided in this Section, multiple terms of imprison-
ment shall run concurrently or consecutively as the Court de-
termines when the second or subsequent sentence is imposed.

e. Calculation of Concurrent amd Cowsecutwe Terms of Im-
prisonment. "

(1) When terms of imprisonment run concurrently, the shorter
terms merge in and are satisfied by discharge of the longest term.

(2) When terms of imprisonment run consecutively, the terms
are added to arrive at an aggregate term to be served equal to the
~ sum of all terms. : :
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f. Suspenswn of Sentence or Probation and Imprisonment;

Multiple Terms of Suspension and Probation. When a defendant
is sentenced for more than one offense or a defendant already under
sentence is sentenced for another offense commltted prior to the
former sentence: ‘

(1) the Court shall not sentence to probatlon a defendant who
is under sentence of imprisonment, except as authorized by Sectlon
20 :43-2¢(2)

(2) multiple periods of suspension or probation shall run con--
currently from the date of the first such disposition;

(3) when a sentence -of imprisonment in excess of one year is
imposed, the service of such sentence shall satisfy a suspended
sentence on another count or pI‘lOI’ suspended sentence or sentence
to probation; and : .

(4) when a sentence of 1mpr1sonment of one year or less is im-
posed, the period of a suspended sentence on another count or a
prior suspended sentence or sentence to probation shall run during
the period of such imprisonment.

. g. Offense Commitied While Under Suspenswn of Senteme or
Probation. When a defendant is convicted of an offense committed
while under suspens1on of sentence or on probation and such sus-

pension or probation is not revoked: '

(1) if the defendant is sentenced to imprisonment in excess of
one year, the service of such sentence shall satisfy the prior sus-
pended sentence or sentence to probation; ‘

(2) if the defendant is sentenced to imprisonment of one year
or less, the perlod of the suspension or probation shall not run
during the periodof such imprisonment; and _ /

(3) if sentence is suspended or the defendant is sentenced to
probation, the period of such suspension or probation shall run
‘concurrently with or consecutively to the remainder of the prior
'perlods, as the. Court determines at the time of sentence.

e . . . SQURCE CR REFERENCE
N. J -None. : Study Draft Page 1G-30

Model Penal Code 7. 06 ~ Tentative Draft Page: 768
Other: None - Commentary Page: 335

SECTION 2C:44—-6. PROCEDURE ON SENTENCE; PRE-SENTENCE IN-
VESTIGATION AND REPORT; REMAND FOR PSYCHIATRIC EXAMI-NA-

TION.

‘a. The Court shall not impose sentence Wlthout first ordemn(r
a pre-sentence investigation of the defendant and aceordmwbdue
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cons1derat10n to a written report of such 1nvest1gat10n when re-
quired by Rules of Court. The Court may order a pre sentence
1nvest1gat10n in any other case. .

- 'b. The pre -sentence 1nvest1gat10n shall include an analysis of
the circuristances attending the commission of the offense, the de-
fendant’s history of delinquency or criminality, family situation
and personal habits and may include a report on his physical and
mental condition and any other matters that the- ‘probation officer
deems relevant or the Court directs to be included.

c. Before i imposing sentence, the Court may order the defendant
to submit to a psychiatric observation and examination for a period
of not exceeding sixty days or such longer period as the Court
determines to be necessary for the purpose. The defendant may
be remanded for this purpose to any available clini¢ or mental
hospital or the Court or the Probation Department may appoint a
qualified psychiatrist to make the examination. The report of the
examination shall be submitted to the Court and the Probation
Department.

d. Disclosure of any pre-sentence investigation report or
psychiatri¢ examination report shall be in accordance with law.and,
the Rules of Court.

e. The Court shall not impose a sentence of imprisonment for
an extended term unless the ground therefor has been established
at a hearing after the conviction of the defendant and on written
notice to him of the ground proposed. The defendant shall have
the right to hear and controvert the evidence against him and to
offer evidence upon the issue.

SOURCE OR REFERENCE ' i

N. J.: None - ' Study Draft Page: 1G-38
Model Penal Code: 7.07 Tentative Draft Page: 775
Other: None Commentary Page: 338

SectioN 2C: 44—7 APPELLATE REVIEW OF ACTIONS OF SENTENCING
CoOuRrrT.

' Any action taken by the Court in imposing sentence shall be
subject to review by an Appellate Court in accordance with law and
with the Rules of Court.

SOURCE OR REFERENCE

N. J.: None Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 779

Other: None Commentary Page: 339"
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SECTION 2C:44-8. COMMITMENT TO CORRECTIONAL INSTITUTIQNV
FOR OBSERVATION.

If, after pre-sentence investigation, the Court desires additional
informatlon concerning an offender convicted of an offense before
imposing sentence, it may order that he be committed, for a period
not exceeding ninety days for observation and study at an appro-
priate correctional institution. That institution shall advise the
Court of its'findings and recommendations on or before the expira-
tion of such ninety-day period. If the offender is -thereafter
sentenced to imprisonment, the period of such commitment for
obselvatmn shall be deducted from the term of such sentencmg

SOURCE OR REFERENCE

N. J.: None Study Draft Page: 1G-43
Model Penal Code: 7.08 Tentative Draft Page: 780
Other: None Commentary Page: 339
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CHAPTER 45 SUSPENSION OF SENTENCE PROBATION

SECTION 2C 45 1. CONDITIONS OF SUSPENSION OR PROBATION

" .a. When the Court suspends the imposition of sentence on a per-
son who has been convicted of an offense or sentences him to be
placed on probation, it shall attach such reasonable conditions,
authorized by this Section, as it deems necessary to insure that
he will lead a law-abiding life or is likely to assist him to do so.
These conditions may be set forth in a set of standardized condi-
tions promulgated by the: Oounty Probatlon Department and ap-
proved by the Court.

- b. The Court, as a condltlon of its order, may require the de-
fendant: ’ ‘ \

(1) to- support hlS dependents and meet his famﬂy respon—
sibilities; AL

(2) to ﬁnd and contmue in gainful employment;

(3) to undergo available medical or psychiatric treatment and
to enter and remain in a specified institution, When required for
that pmpose, , : -

(4) to pursue a prescribed secular course of study or Voeatlonal
training; . : . ,

© (5) to'attend or re51de in a facility estabhshed for the mstruc-
t1on recreation or residence of persons on probation;

- (6) to refrain from frequentmg unlawful or disreputable places
or consorting with disreputable persons;

(7) not to have in his possession any firearm or other dangerous
weapon unless granted written permission;

(8) to make restitution of the fruits of his offense, in an amount
he can afford to pay, for the loss or damage caused thereby;

(9Y to remain within the jurisdiction of the Court and to notlfy '
the Court or the probation officer of any change in his address or
his ‘employment ;

(10) to report as directed to the Court or the probation officer,
to permlt the officer to visit his home, and to answer all 1easonab1e
inquiries by the probation officer; -
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(11) to satisfy any other conditions reasonably related to the
rehabilitation of the defendant and not unduly restrictive of his
liberty or incompatiblé with his freedom of conscience.

c. When the Court sentences a person who has been convicted
of an offense, other than a petty dlsorderly persons offense, to be
placed on probation, it may require him to serve a term of im-
prisonment not exceeding ninety days as an additional condition
of its order. The term of 1mpr1sonment imposed hereunder shall
be treated as part of the sentence, and in the event of a sentence
of imprisonment upon the revocation of probation, the term.of
imprisonment served hereunder shall be credited toward service
" of such subsequent sentence..

- d. The defendant shall be g1ven a copy of this Chapter and
written notice of any requirements imposed pursuant to this Sec-
tion, stated with sufficient specificity to enable him to guide himself
accordmgly The defendant shall acknowledge, in writing, his
‘ recelpt of these documents and hls consent to then terms. ’

SOURCE OR REFERENCE

N. J.: 2A:168-1, 2. Study Draft Page: None
Model Penal Code 301.1 Tentative Draft Page: 782
Other N. Y. §65. 10(2)(d}) o Commentary Page: 340

\

SECTION 2C 45—2 PERIOD OF SUSPENSION OR PROBATION; Momm-
CATION OF CONDITIONS; DISCHARGE OF DEFENDANT. = .- ‘

a. When the Court has suspended sentence or has /s sentenced a
defendant to be placed on probation, the period of the suspension
or probation shall be fixed by the Court at not less than one year
nor more than five years except in the case of disorderly persons :
offenses and petty disorderly persons offenses where the maximumni
- period shall not exceed three years. The Court, on application

of a probation officer or of the defendant, or on 1ts own motlon,
‘may dlscharge the defendant at any time.

b. Dunng the period of the suspension or probatlon, the Court,
on application of a probation officer or of the defendant, or on. its
own motion, may (1) extend the period of probation w1thm the
limits 1mposed by Subsection a; (2) modlfy the requirements im-
posed on the defendant; or (3) add further requirements authorized
by Section 2C:45-1. The Court shall eliminate any reqmrement
that imposes an unreasonable burden on the defendant.

- ¢. Upon the termination of the period of suspension or pr obatlon
or the e'arher discharge of the defendant, the defendant shall be
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“relieved of any ebligations imposed by the order of the Court and

~ shall have satisfied his sentence for the offense

SOURCE OR REFERENCE :
N. J.: 2A:168-1- ) Study Draft Page: None

Model Penal Code: 301.2 Tentative Draft Page:. 792

Other: None . _ - . Commentary Page: 345
SECTION 2C:45-3. SUMMONS OR ARREST OF DEFENDANT UNDER SUS-

PENDED SENTENCE OR ON PROBATION COMMITMENT WITHOUT
BAIL; REVOCATION AND RE-SENTENCE. -

a. At any time before the discharge of the defendant or the
termination of the period of suspension or probation:

(1) the Court may summon the defendant to appear before it
or may issue a warrant for his arrest; '

(2) a probation or peace officer, having probable cause to believe
that the defendant has failed to comply Wlth a requirement imposed
as a condition -of the order or that he has committed another
offense, may arrest him without a warrant;

(3) the Court, if there is probable cause to believe that the de-
fendant has commltted another offense or if he has been held to
answer therefor, may commit him. without bail, pending a de-
termination of the charge by the Court having jurisdiction thereof;

(4) the Court, if satisfied that the defendant has inexcusably, .
failed to comply with a substantial requirement imposed as a -
condition of the order or if he has been convicted of another offense,
may revoke the suspension or probation and sentence or re-
sentence the defendant, as provided in this Section. - >

b. When the Court revokes a suspension or probation, it may
impose on the defendant any sentence that might have been im-
posed originally for the offense of which he was convicted, except
that the defendant shall not be sentenced to imprisonment unless:

(1) he has been convicted of another offense;

(2) the facts.supporting the revocation indicate that his con-
tinued liberty involves excessive rlsk that he will commit another
offense; or -

(3) such disposition is essentlal to vindicate the authonty of the _
Court.

' SOURCE OR REFERENCE

N. J.: 2A:168-4 . Study Draft Page: None
Model Penal Code: 301.3 . Tentative Draft Page: 794

Other: None ‘ Commentary Page: 346
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SEcTION 2C: 45—4 NOTICE AND HEARING ON REVOCATION oF CON-
DITIONS OF SUSPENSION OR PROBATION.

The Court shall not revoke a suspension of sentence or proba—
tion except after a hearing upon written notice to the defendant
of the grounds on which such action is proposed. The defendant
shall have the right to hear and controvert the evidence against
him, to offer ewdence in his defense, a,nd to be represented by
oounsel ‘

SOURCE OR REFERENCE

(N J: L 2A 11684 Study Draft Page: None
' Model Penal Code: 301 4 ' Tentative Draft Page: 797
Other: None : o Commentar;y Page: 348 -
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CHAPTER 46. FINES AND RESTITUTIONS

SEcTION 2C:46-1. TIME AND METHOD OF PAYMENT; DISPOSITION OF
FuUNDs. s g

~ a. When a defendant is sentenced to pay a fine or to make restitu--
tion, the Court may grant permission for the payment to be made
within a specified period of time or in specified installments. If
no such permission is embodied in the sentence, the fine or restitu-
tion shall be payable forthwith. -

b. When a defendant sentenced to pay a fine or to make restitu-
tion is also sentenced to probation, the Court may make the pay-
ment a condition of probation.

c. The defendant shall pay a fine or any installment thereof to
the officer entitled by law to collect the fine. In the event of default
in payment, such agency shall take appropriate action for its
collection. ‘

SOURCE OR REFERENCE

N. J.: 2A.:168-2 Study Draft Page: None
Model Penal Code: 302.1 Tentative Draft Page: 798
Other: None Commentary Page: 348

SECTION 2C:46-2. CONSEQUENCES OF NON-PAYMENT; SUMMARY
COLLECTION.

a. When a defendant sentenced to pay a fine or make restitution
defaults in the payment thereof or of any installment, the Court,
upon the motion of the person authorized by law to collect the
fine or restitution, the prosecuting attorney or upon its own motion,
may recall him, or issue a,summons or a warrant of arrest for his
appearance. After a hearing, the Court may reduce the fine or
restitution, suspend it, or modify the payment or installment plan,
or, if none of these alternatives is warranted, may impose a term
of imprisonment to achieve the objective of the sentence. The .
term of imprisonment in such case shall be specified in the order
of commitment. It need not be equated with any particular dollar
amount but it shall not exceed one day for each five dollars of the
fine nor sixty days if the fine was imposed upon conviction of a
disorderly persons offense nor thirty days for a petty disorderly
persons offense nor one year in any other case, whichever is the.
shorter period. In no case shall the total period of imprisonment
in the case of a disorderly persons offense for both the sentence
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of imprisonment and for failure to pay a fine exceed six months.
‘When a fine is imposed on a corporation, it is the duty of the person
or persons authorized to make disbursements from the assets of
the eorporatlon or association to pay it from such assets and thelr
failure so to do may be held to be contumacious: o

b. Upon any default in the payment of a fine, a restltutmn, or
any installment thereof, execution may be levied and such-other
measures may be taken for collection of it or the unpaid balance
thereof as are authorized for the collection of an unpaid civil
judgment entered agamst the defendant in an action on a debt

SOURCE OR REFERENCE

N J.: 2A:166-11, 2A :166-14 - Study Draft Page: Nond | .
“ Model Penal Code: 302.2 ; Tentative Draft Page: 799

Other: None Commenta,ry Page: 348

' SECTION 2C: 46—3 REVOCATION oF FINE! N ‘

A defendant who has been sentenced to pay a fine may at any
tlme petition the Court which sentenced him for.a revoca,tlon of
the fine or of any unpaid portion thereof. If it appears to the satis-
faction of the Court that the circumstances which warranted the
- imposition of the fine have changed,-or that it would otherwise be
unjust to require payment, the Court may revoke the fine or the
unpa1d po1t1on thereof in whole or in part .

SOURCE OR REFERENCE

N. J.: 2A.:164-25 . Study Draft Page: None
Model Penal Code: 302. 3 o Tentative Draft Page: 802

Other: None - o | vCommlentav,ry Page: 3'51
‘CﬁAPTER 47. 'ﬂ_ »'[nES’ERVED]"‘--
CHAPTER 45. [REs_Ei{VnD] o
eHAPTER 49. ‘.[RES.ER‘i_-fAElb)]v
. )'. ‘

CHAPTER 50. [RESERVED]
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AMENDMENTS TO STATUTES RELATING TO PAROLE

N.J.S. 30:4-106. PAROLE FROM STATE PENAL AND CORRECTIONAL IN-
' STITUTIONS. o
The State Parole Board shall have power to release upon parole,

subject to the provisions of law, such inmates of state penal and

correctional  institutions as they may determme to be ello‘lble
therefor

SOURCE OR REFERENCE

N. J 30:4-106 - - - - Study Draft Page: None
- Model Penal Code: None - © ' Tentative Draft Page: 804
_Other: None , Commentary Page: 352 =~

N J.S. 30 4—123 2. CHAIRMAN’S DUTIES SALARY; COMPENSATION OF
ASSOCIATE MEMBERS.

. The chairman and the associate members of the board shall de-
vote their entire time to the performance of their duties and they
shall receive such annual salaries as shall be fixed by the Governor,
subgect to approprlatlons to be made by law.

: - SOURCE OR REFERENCE . i
N. J 30:4-1232 : .. Study Draft Page: None

Model Penal Code: None . . Tentative Draft Page: 805
Other None ’ S Commentary Page 352

N.J. S 30 4—123 5. POWERS AND DU'I’IES oF BOARD

Tt shall be the duty of the board to determine When and under
what conditions, subgect to the provisions of this act, persons now
or hereafter serving sentences in the several penal and correctional
institutions of this State may be released upon parole.

In addition thereto, the board shall have full and complete juris-
diction .over all persons sentenced to any penal or correctional
institution of this State who have been paroled by the board of
managers of such institutions under powers previously exerc1sed
by sa1d board of managers.

The board shall have such other powers and Jullsdwtlons as are,
provided in this act. ‘

SOURCE OR REFERENCE '
N. J.: 30:4-123.5 Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 806
Other: None Commentary Page: 352
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N.J.S. 30:4-123.10.  PAROLE ELIGIBILITY; CONSIDERATIONS.

a. Every person confined in a state penal or correctional insti-
tution shall be eligible for release on parole immediately upon con-
finement, except a person sentenced to life imprisonment who shall
be so ehg&ble after having been confined for fifteen years. -

b. The board shall consider the desirability of parole of each
inmate as soon as practicable after his confinement in a state insti-
tution, but in no case later than six months after his confinement,
- 'except in the case of a sentence of life imprisonment in which case
he shall be considered at least sixty days prior to his first eligibility.
Following such consideration, the board shall issue a formal order
granting or denying parole. If parole is denied, the board shall
state in its order the reasons therefor and the approximate date of
next consideration. The board need not state any reasons for
denial if to do so would impair a course of rehabilitative treatment .
of the inmate. The board shall reconsider its decision at least once
every year thereafter until parole is 0fran’cedl

c. This Section shall apply to all persons now incarcerated in
state penal and correctional institutions. The Board may, however,
delay for a reasonable time consideration required by Subsectlon
b of present inmates whose eligibility has been accelerated by sub-
section a. The Board shall promulgate procedures to implement
this Subsection and shall notify affected mmates of their new
parole consideration hearing dates.

SOURCE OR REFERENCE

‘N. J.: 30:4-123.10, .11, .12 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 807
Other: None Commentary Page: 352

NJS 30 4-123.11. ELIGIBILITY FOR RELEASE OF PRISONERS SEN-
TENCED FOR LIFE.

[To Be Repealed.]
SOURCE OR REFERENCE

N. J.: 30:4-123.10, .11, .12 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 811
Other: None Commentary Page: 355

N.J.S. 30:4-123.12 LIMITATIONS ON GRANTING PAROLE.

[To Be Repealed.]
SOURCE OR REFERENCE

N N. J.: 30:4-123.10, .11, .12 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 811

Other: None Commentary Page: 355
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N.J.S. 30:4-123.15. 'TERMS AND CONDITIONS OF PAROLE; ‘LEGAL
Custopy. :

If the board shall determine that a prisoner is e11g1ble for parole
he may be released upon such terms and conditions as the
Board shall prescribe, but while on parole he shall at all fimes re-
main in the legal custody of the warden, keeper or chief executive
officer of the institution from which he is paroled, and under im-
mediate supervision of the Division of Parole of the Department
of Institutions and Agencies in accordance with the rules of the
board until the expiration of his maximum parole term, less re-
ductions for good behavior on parole, or until his earher dlseharge
from parole Supemswn

SOURCE OR REFERENCE

N. J.: 30:4-123.15 _ Study Draft Page: None,
Model Penal Code: None Tentative Draft Page: 816
“Other': None o Commentary Page: 355

N.J.S. 30:4-123.16 RULES AND REGULATIONS FOR EARNING COMMU-
TATION TIME.

- The Board shall establish rules and regulations whereby

prisoners on parole shall earn commutation time in reduction of

‘their parole term for good behavior on parole.

SOURCE OR REFERENCE

N.J.: 30:4-123.16 ~ Study Draft Page: None
- "Model Penal Code: None h Tentative Draft Page: 818

Other: None : - Commentary Page: 355

NJS 30:4-123.23. VIOLATION OF TERMS’ AND CONDITIONS OF
PAROLE; REVOCATION OF PAROLE

a. Whenever it shall appear to the satisfaction of the board that
a paroled prisoner has violated the terms, conditions and limita-
tions annexed to his parole and has given evidence by his conduct
that he is unfit to be further at liberty, or if he shall be convicted of
crime in this or any other State committed after the date of his
parole, then the board shall have power to declare him delinquent
and to revoke his parole by majority vote of the members of-the
board, by an order in writing signed by the chau'mﬁn/ipon forms
and'in manner to be p:res:criﬁb»ed by the rules of the board. ‘

b. Prior to revoking the parole of any prisoner, the board may
declare him to be delinquent on parole and shall notify him of this
fact and of the reasons for the proposed revocation, and may, in
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accordance with its rules, permit him an opportunity to appear
before the board and show cause why his parole should not be re-
voked.. - . s
¢. Except for the commission of a erime while on parole, it shall
be the policy of the board to employ sanctions short of revocation
for violations of parole. After consideration of the particalar
violation, the board may instead of revoking parole order that
(1) the parolee receive a reprimand and Warmno from the
Board;
(2) parole supervision and reporting be intensified;
(8) reductions for good behavior be forfeited or withheld ; _
(4) the parolee be required to conform to one or more additional
conditions of parole; or
(5) the parolee be arrested and returned to prison, there to
await a hearing to determine whether his parole should be revoked.

SOURCE OR REFERENCE

N. J.: 30:4-123.23 : . Study Draft Page: None
Model Penal Code: 305.16 Tentative Draft Page: 819 .
Other¢ None Commentary Page: 356

N J.S. 30:4-123.24. DURATION OF RE- IMPRISONMENT AND RE- PAROLE
AFTER REVOCATION. ‘

a. A parolee whose parole is revoked for violation of the con-
ditions of parole shall be recommitted for the term provided by
N. J. S. 2C:43-9¢, after credit thereon for the period served on
parole prior to the violation and for reductmns for good behavior
earned while on parole.

«b. A parolee whose parole has been revoked may be considered
by the Board for re-parole at any time. He shall be considered for
re-parole not more than six months after reconfinement.

c. Persons recommitted for violation of parole prior to the effec-
tive date of this Section shall, with their consent, have their maxi-
mum term of 1mpr1s0nment recomputed in accordanoe with Sub-
section a, or set at six months following the effective date of this
section, whichever-period shall be. lonO‘er “All-such persons shall
be cons1dered by the-board for re- parole in accordance with Stub-
i section b. The remaining period of incarceration eliminated from
the person’s sentence shall constitute a term of parole.

SOURCE OR REFERENCE

N. J.: 30:4-123.24 * . Study Draft Page: None

Model Penal Code: 305.17 Tentative Draft Page: 822

Other: None _ Commentary Page: 356
[\
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N.J.S. 30:4-123.26. COPY OF REVOCATION.

If the prisoner at the time of revocation of parole is in custody
in the same institution from whiech he was paroled but serving a
sentence for an offense other than that for which he was paroled,
a copy of the revocation shall be sent to the warden, keeper or chief
- executive officer of such institution, which shall be sufficient war-
rant and authority for the detention of the prisoner in accordance
with the perlod of incarceration set out in the order of revocation.

SOURCE OR REFERENCE :
N. J.: 30:4-123.26 Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 825

Other: None Commentary Page: 358

N. J S. 30:4-123.27. PERSONS SERVING SENTENCE OR AWAITING TRIAL
FOR OFFENSE COMMITTED AFTER PAROLE.

If the prisoner is confined in an institution other than that from -
which originally paroled, and is serving a sentence or awaiting
trial or indictment for an offense committed after his parole, then
the board shall cause a warrant to issue and to be sent to the
warden, keeper or chief executive officer of such institution wherein
the prisoner is confined. Such warrant shall be sufficient authority
to detain the prisoner therein and to cause his retaking to and re-
imprisonment in the institution from which he was originally
paroled for the period of incarceration set out in the order of revo-:
cation. :

SOURCE OR REFERENCE

N. J.: 30:4-123.27 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 826
Other: None Commentary Page: 358

N.J.S. 30:4-123.30. DISCHARGE FROM PAROLE; RELIEF FROM MAKING
REPORTS; LEAVING STATE.

(1) The board may by written order relieve a prisoner on parole

- from making further reports to his parole officer, and may in-

writing permit such prisoner to leave the State and reside else-

~ where if satisfied that such change of residence is for the best in-

terest of society and the welfare of the prisoner. Any such permis-
sion may be revoked by the board in its diseretion.

(2) Any person serving a parole term may, in the disoletion of
the board, be given a complete discharge from the parole prior
to the expnatlon of his maximum parole term, prov1ded that he
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" has completed at least two years of satlsfactory adgustment Whlle
on parole. . : , _

© (3) ‘A parolee ’s d1scharge from parole or from recommltment
for violation of parole. becomes ‘mandatory upon completion of

: the maximum parole term 1ess reductlons for good behavmr

 SOURCE OR REFERENCE .
N. J.: 30:4-123.30 L _ Study Draft Page None

Model Penal Code: None " Tentative Draft Page: 827
Other: None .-~ o . Commentary Page: 358
p
/ ~
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CHAPTER 51. LOSS AND RESTORATION
OF RIGHTS INCIDENT TO CONVICTION OF AN OFFENSE

SEcriON 2C:51-1. BAsis OF DISQUALIFICATION OR DISABILITY.

a. No person shall suffer any legal disqualification or disability
because of his conviction of an offense or his sentence on such con-
viction, unless the disqualification or disability involves the dep-
rivation of a right or privilege which is:

(1) necessamly 1nc1dent to executlon of the sentence of the

Court;
(2) pr ovided by the Constltutlon or the Code,

(3) provided by a statute other than the Code, when the convie-
tion is of an offense defined by such statute; or

(4) provided by the judgm'ent order or regulation of a court,
agency or official exercising a jurisdiction conferred by law, or by

the statute defining such jurisdiction, when the commission of the

offense or the convietion or the sentence is reasonably related to
the competency of the individual to exercise the rlght or pr1v1lege
of which he is deprived. ~

~b. Proof of a conviction as relevant evidence upon the trial or
determination of any issue, or for the purpose of impeaching the

convicted person as a Wltness is not a disqualification or disability

within the meaning of this Chapter.
SOURCE OR REFERENCE

~ N. J.: None. Study Draft Page: None
Model Penal Code: 306.1 Tentative Draft Page: 830
Other: None Commentary Page: 359

SeEcTION 2C:51-2. FORFEITURE OF PUBLIC OFFICE.

a. A person holding any public ofﬁoe, posmon or employment
elective or appointive, under the government of this State or any
agency or political subdivision thereof, who is convicted of an
offense shall forfeit such office or posmon if:

© (1) heis convicted under the laws of this State of an offense in-
volving dishonesty or of a crime involving moral turpitude or under
the laws of another State or of the United States of an offense or a
erime which, if- oommltted in this State, would be such an offense
or crime;
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(2) he is convicted of an offense mvolvmg or touching such office,
- position or employment; or '

(3) the Const1tut1on or a. statute other than the Code 80 pro-
vides. -

b. The forfeiture set forth i in Subseetlon a shall take effeot upon
'sentenomg unless the sentenomg court or an appellate court, for
good cause shown, orders a stay of such forfeiture. If the con--
viction Be reversed, he shall be restored to his office, posmon or
employment with all the rights, emoluments and salary thereof
from the date of forfelture

"~ SOURCE OR REFERENCE -
N. J.: 2A:93-5; 2A: :135-9; Study Dra.ft Page I\lone :

" Various Pr0v151ons in Tltle ., Tentative Draft Page: 834
-40 - Commentary Page: 360
Model Penal Code 306.2‘ ) o

\ ‘ "‘Other: None‘

SECTION 2C 51—-3 VOTING AND JURY SERVICE

Except as etherw1se spemﬁcally provided by- la'w, a person Who
is eonvmted of an offense shall be disqualified . . e

“a. fromi voting in a primary or general eleotmn 1f and only S0
loncr as he is commltted under a sentence of imprisonment; and

b. from serving as a juror until he has satisfied his sentence and,
in the case of a oonvmtlon of ‘a cr1me, for a perlod of five years
thereafter: - . SRS :

SOURCE OR REFERENCE

N J.:19:4-1; 2A:60-1 " Study Draft Page: None
Model Penal Code 306.3 Tentative Draft Page: 837 \

“Other: None = - ~ Commentary Pave 362

SEcrioN 2C:51-4. OrDER REMOVING DISQUALIFICATIONS OR Dis-
‘ABILITIES; VACATION OF CONVICTION; EFFECT OF ORDER OF RE-
- MOVAL OR-VACATION. . :

" a. In the cases speclﬁed in thls Subseotlon the COurt may order
that so long as the defendant is not eonv1cted of another offense,
the judgment shall not thereafter constitute a convietion for the
purpose of any disqualification or dlsablhty 1mp0sed by law
beoause of the conviction of an offense:

- ( 1) in sentencing a- young adult-offender as prov1ded by Seetwn
20 :43-5 or to any sentence other than one of 1mpr1sonment :
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(2) when the Court has theretofore suspended sentence or has
sentenced the defendant to be placed on probation and the defen—
dant has fully complied with the requirements imposed as a_con-
dition of such order and has satisfied the sentence ; :

(3) when the Court has theretofore sentenced the defendant to
imprisonment and the: defendant has been released on parole, has
fully complied W1th the condltlons of parole and has been dis- .
charged; or

(4) when the Court has theretofore sentenced the defendant,
the defendant has fully satisfied the sentence and has since led a
law-abiding life for at least two years. \

b. In the cases specified in this Subseetion, the Court which
sentenced a defendant may enter an order vacating the judgment
of conviction: , '

(1) when an offender has been discharged from probation or -
parole before the expiration of the maximum term thereof; or

(2) when a defendant has fully satisfied the sentence and has
since led a law-abiding life for at least five years.

c. An order entered under Subsection a or b of this Section:

(1) has only prospective operation and does not require the
restoration of the defendant to any office, employment or position
forfeited or lost in accordance with this Chapter;

(2) does not preclude proof of the convietion as evidence of the
commission of the crime, whenever the fact of its commission is
relevant to the determmatlon of an issue 1nvolv1ng the rights.or,
liabilities of someone other than the defendant;

(3) does not preclude consideration of the convietion forv pur-
poses of sentence if the defendant subsequently is convicted of
another offense;

(4) does not preclude proof of the conviction as evidence of the
commission of the offense, whenever the fact of its commission is
relevant to the exercise of the discretion of a court, agency or
official authorized to pass upon the competency of the defendant
to perform a function or to exercise a right or privilege which such
court, agency or official is empowered to deny, except that in such
case the court, agency or official shall also give due Wewht to the
issuance of the order;

(5) does not preclude proof of the conviction as evidence of the
commission of the offense, whenever the fact of its commission
is relevant for the purpose of impeaching the defendant as a wit-
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ness, except that the issuance of the‘ order méy be adduced for the
purpose of his rehabilitation; and

(6) does not justify a defendant in stating that he has not been
convicted of an offense, unless he also calls attention to the order.

~

SOURCE OR REFERENCE

N. J.: 2A:164-28; 2A:169-11 Study Draft Page: None
Model Penal Code: 306.6 Tentative Draft Page: 844

Other: None. - Commentary Page: 366

CHAPTER 52. [RESERVED]
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SUBTITLE 4
ADMINISTRATIVE PROVISIONS
'CHAPTER 53. SEIZURE OF OBSCENE MATERIALS
SECT‘ION 2(‘3':53—1.1 SEIZURE OF OBSCENE\MATERIALS. o

[No Recommendation]

SOURCE OR REFERENCE '
N. J.: 2A.:115-3.3 Through 3.10 Study Draft Page: None

‘Model Penal Code: None Tentative Draft Page: 851

Other: None v o Commentary Page: 368 -

/ o
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" CHAPTER 54. vWIRETAPPING‘ AND ELECTRONIC SUR- .
" VEILLANCE CONTROL

‘SEcTION 2C:54-1. GENERAL PROVISIONS.

a. This Chapter, together with Section 2C':33-12, shall be known

and may be cited as the “New Jersey eretappmcr and Electronic
Surveillance Control Act.”’

b. Definitions. As used in this Chapter and in Section 2C :33-12,

(1) ‘““Wire communication’’ means any communication made in
whole or in part through the use of facilities for the transmission
of communications by wire, cable or other like connection between
_ the point of origin and the point of reception furnished or operated
~ by a telephone, telegraph or radio company for hire as a communi-
cation common carrier.

(2) “Oral communication’” means any oral communication

uttered by a person exhibiting an expectation that such communi-
cation is not subject to interception under circumstances justifying
such expectation.

(3) ““Intercept’ means the aural acquisition of the contents of
any wire or oral communication thrmwh the use of any electronic,
: mechanwal or other device.

, a .
(4) ““Intercepting device’’ means any device or apparatus that
can be used to intercept a wire or oral communication other than

(a) any telephone or telegraph instrument, equipment or facil-
ity, or any component thereof, furnished to the subscriber or user
by a communication common carrier in the ordinary course of its

business and being used by the subscriber or user in the ordinary

course of its business; or being used by a communication common
carrier in the ordlnary course of its business, or by an investigative
or law enforcement officer in the ordinary course of his duties ; Or

(b) a hearing aid or similar device being used to correct sub-
normal hearing to not better than normal.

(5) ““Person’ means that term as defined in R.S. 1:1-2 and in-
cludes any officer or employee of the State or of a political sub-
‘division thereof.

(6) “‘Investigative or law enforcement officer’’ means any officer
of the State of New Jersey or of a pohtlcal subdivision thereof who
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is' empowered by law to conduct 1nvest1gat1ons of, or to make
arrests for, any offense enumerated in Section 2C: 54—3a and any
attorney authorized by law to prosecute or partlclpate in the prose-
cution of any such offense.

(7) ““‘Contents”’, when used with respect to any wire or oral
communication includes any information concerning the identity
of the parties to such communication or the existence, substance,
purport, or meaning of that communication,

(8) ““Court of competent Jurlsdlctlon” means the Superlor
Court.

(9) ¢““Judge’’, when referring to a judge authorized to receive
applications for, and to enter orders authorizing interceptions of
wire or oral communications, means one of the several judges of the
Superior Court to be designated from time to time by the Chief
Justice of the Supreme Court to receive applications for, and to
enter, orders authorizing interceptions of wire or oral communica-
tions pursuant to this Chapter. L

(10) ““Communication common carrier’’ means any person en-
‘gaged as a common carrier for hire, in intrastate, interstate or
~ foreign communication by wire or radio or in intrastate, interstate
or foreign radio transmission of energy; but a person engaged in
radio broadcasting shall not, while so engaged, be deemed a- com-
mon carrier. v '
(11) ““Aggrieved person’’ means a person who was a party to

any intercepted wire or oral communication or a person against
Whom the interception was directed. :

v

SOURCE OR REFERENCE L o
N.J.:2A:156A-1and 2 = Study Draft Page: None -

Model Penal Code: None . 'Tentative Draft Page: 853
Other: None ‘ , Commentary Page: 368

SECTION 2C:54-2. NUISANCE; SEIZURE AND FORFEITURE OF _[NTER-
CEPTING DEVICES. :

Any intercepting, device possessed, used, sent, d1str1buted manu-
factured, or assembled in violation of Sectlon 2(C:33-12¢ is hereby
deolared to be a nuisance and may be seized and forfelted to the
State. '

(
SOURCE OR REFERENCE

N. d.: 2A:158A-7 , Study Draft Page: None
- Model Penal Code: None . Tentative Draft Page: 855
Other: -None o - Commentary Page: 368
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SECTION 2C:54-3. AUTHORIZED INTERCEPTION OF WIRE OR ORAL
COMMUNICATIONS .

a. Order Authorizing Interception of Wire or Oral Communica-
tions. The Attorney General, a county prosecutor, or the chairman
of the State Commission of Investigation when authorized by a
majority of the members of that commission or a person designated
to act for such an official and-to perform his duties in and during
his actual absence or disability may authorize, in writing, an ex
parte application to a judge designated to receive the same for an
order authorizing the interception of a wire or oral communica-
tion by the investigative or law enforcement officers or agency
having responsibility for an 1nvest1gat10n when such interception
may provide evidence of the commission of the offense of murder,
kidnapping, gamblin robbery, bribery, theft by extortion, 10an
sharking, deahn g in narcotlc drugs, marijuana or other dancrerous
drugs, arson, burglary, theft by embezzlement forgery, theft by
receiving stolen property, escape, alteration of motor wvehicle
identification numbers or theft punishable by imprisonment for
‘more than one year, or any conspiracy to commit any of the fore-
going offenses or which may provide evidence aiding in the appre-
hension of the perpetrator of any of the foregoing offenses.

b. Application for Crder; Contents. Each application for an
order of authorization to intercept a wire or oral communication
shall be made in writing upon oath or affirmation and shall state:

(1) the authority of the applicant to make such application;

(2) the identity and qualifications of the investigative or law
enforcement officers or agency for whom the authority to intercept
a wire or oral communication is sought and the identity of whoever
authorized the application;

(3) a particular statement of the facts relied upon by the appli-
cant, including : : '

(a) the identity of the particular person, if known, committing
the offense and whose communications are to be intercepted;

(b) the details as to the partleular offense that has been, is
being, or is about to be committed;

(¢) the partleular type of communication to be 1ntercepted

(d) the character and location of the particular wire communi-
cation faecilities involved or the particular place where the oral
communication is to be intercepted;

° (e) astatement of the period of time for which the interception
is required to be maintained or, if the character of the investigation
is such that the authorization for interception should not auto-
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matically terminate when the described type of communication has
been first obtained, a particular statement of facts establishing
probable cause to beheve that additional communications of the
same type will occur thereafter; and » ‘

(f) a particular statement of facts showing that other normal
investigative procedures with respect to the offense have been
tried and have failed or reasonably appear to be unlikely to succeed
~ if tried or to be too dangerous to employ;

(4) where the application is for the renewal or-extension of
an order, a particular statement of facts showing the results thus
far obtained from the interception, or a reasonable explanation of
the failure to obtain such result;

(5) a complete statement of the facts concerning all plevmus
applications known to the individual authorizing and to the in-
dividual making the application, made to any court for authoriza-
tion to intercept a wire or oral communication involving any of the
same facilities or places specified in the application or involving
any person whose communication is to be intercepted, and the
action taken by the court on each such application; and

(6) such additional testimony or documentary evidence in sup-
port of the application as the judge may require.

c. Grounds for Entry of Order. Upon consideration of an ap-
plication, the judge may enter an ex parte order, as requested or
as modified, authorizing the interception of a Wir‘e or oral com-
munication, if the Court determines on the basis of the facts sub-
mitted by the applicant that there is or was probable cause for
belief that:

(1) the person whose communication is to be intercepted is en-
gaging or was engaged over-a period of time as a part of a con-
tmumg criminal activity or is committing, has or had committed
or is about to commit an offense as provided in Subsectlon a of this
Section; . _

- (2) particular communications concerning such offense may be
obtained through such interception;

(3) normal investigative procedures with respect to such offense
have been tried and have failed or reasonably appear to be unlikely
to succeed if tried or to be too dangerous to employ; .

(4) the facilities from which, or the place where, the wire or
oral communications are to be 1ntercepted are or have been used,
~ or are about to be used, in connection with the commission of such
offense, or are leased to, listed in the name of, or eommonly used
by, such individual; and
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(5) the investigative or law enforcement officers or a,gency to be
K authorlzed to intercept the wire or oral communication are quali-
fied by training and experience to execute the interception sought.

d. Public Facilities; Additional Grounds for Issuance of Order.
If the facilities from which a wire communication is to be inter-
-cepted are public, no order shall be issued unless the court, in ad-
dition to the matters plovided in Subsection ¢ of this Section
determines that there is a special need to intercept wire com-
munications over such facilities. ‘

If the facilities from which, or the place where, the wire or oral
communications are to be intercepted are being used, or are about
to be used, or are leased to, listed in the name of, or commonly used
by, a licensed physician, an attorney-at-law, or practicing clergy-
man, or is a place used primarily for habitation by a husband and
wife, no order shall be issued unless the court, in addition to the
matters provided in Subsection ¢ of this Seotlon determines that
there is a special need to intercept wire or oral communications
over such facilities or in such places. No otherwise privileged wire
or oral communication intercepted in accordance with, or in viola-
tion of, the provisions of this act, shall lose its privileged character.

e. Required Statements in Order; Scope of Order; Ewxtensions
and Remewals, Progress Reports. Each order authorizing the
interception of any wire or oral communication shall state: -

(1) the judge is authorized to issue the order; \

“(2) the identity of, or a particular description of, the person, if
known, whose communications are to be intercepted ;

" (8) the character and location of the particular communication
facilities as to which, or the particular place of the communication
as to which, authonty to intercept is granted; :

(4) a particular descrlptlon of the type of the commumcatlon
to be intercepted and a statement of the partlcular offense to which
it relates;

(5) the identity of the iﬁvestio ative or law enforcement officers
or agency to whom the authouty to intercept a wire or oral com-
munication is given and the 1dent1ty of whoever authorized the
application; and

(6) the period of time during which such interception is autho-
rized, including a statement as to whether or not the interception

shall automatically terminate when the descrlbed communication
has been first obtained. :
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‘No order entered under this section shall authorize the intercep-
tion of any wire or oral communication for a period of time in ex-
cess of that necessary under the circumstances. Every order
entered under this section shall require that such interception begin
and terminate as soon as practicable and be conducted in such a
manner as to minimize or eliminate the interception of such com-
munications not otherwise subject to interception under this act.
In no case shall an order entered under this section authorize the
interception of wire or oral communications for any period ex-
ceeding 30 days. Hxtensions or renewals of such an order may be
granted for periods of not more than 30 days. No extension or
renewal shall be granted unless an application for it is made in
accordance with this section, and the court makes the findings re-
.qulred by Subsections ¢ and d gf this Section and this subsection.

" Whenever an order authorizing an interception is entered, the
order may require reports to be made to the judge who issued the
order showing what progress has been made toward achievement of
the authorized objective and the néeed for continued interception.
Such reports shall be made at such intervals as the court may re-
quire.

f. Emergency Situations; Authority to Grant Verbal Approval
for Interception without Order. Whenever, upon informal applica-
tion by an authorized applicant, a judge determines there are
grounds upon which an order could be issued pursuant to this act,
and that an emergency situation exists with respect to the investiga-
tion of conspiratorial activities of organized crime, related to an
offense designated in Subsection a of this Section dictating
authorization for immediate interception of wire or oral com-
munication before an application for an order could with due
diligence be submitted to him and acted upon, the judge may grant
verbal approval for such interception without an order, conditioned
upon the filing with him, within 48 hours thereafter, of an applica-
tion for an order which, if granted, shall recite the verbal approval
and be retroactive to the time of such verbal approval. . Such
interception shall immediately terminate when the communication
sought is obtained or when the application for an order is denied.
In the event no application for an order is made, the content of
any wire or oral communication intercepted shall be treated as
having been obtained in violation of this act.
- In the event no ajpplication is made or any a‘pplication made pur-
~ suant to this section is denied, the court shall require the wire,

tape or other recording of the intercepted communication to be
delivered to, and sealed by, the:court and such evidence shall be.
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retained by the court in accordance with Subsection g of this
Section and the same shall not be used or disclosed in any legal pro-
ceeding except in a civil action brought by an aggrieved person
pursuant to Section 2C:54-6 or as otherwise authorized by court
order. Failure to effect delivery of any such wire, tape or other
recording shall be punishable as contempt by the court directing
such delivery Evidence of verbal authorization to intercept an
oral or wire communication shall be a defense to any charge agamst
the investigating or law enforcement officer for encragmo' in un-
lawful interception. : . '

g. Recording of Intercepted Commumcatw%s Custody; Destruc-
tion; Duplwate Tapes or Wires. Any wire or oral communication
intercepted in accordance with this act shall, if practicable, be re-
corded by tape, wire or other comparable method The recording
shall be done in such a way as will protect it from éditing or other
alteration. Immediately upon the explratlon of the order or ex-
tensions or renewals thereof, the tapes wires or other recordings
shall be transferred to the Judge 1ssu1ng the order and sealed under
his direction. Custody of the tapes, wires or other recordings shall
be maintained wherever the court directs. They shall not be de-
stroyed except upon an order of such court and in any event shall be
kept for 10-years. Duplicate tapes, wires or other recordings may
be made for disclosure or use pursuant to Subsection j(1) of this
Section. - The presence of the seal provided by this section, or a
satisfactory explanation for its absence, shall be a prerequ1s1te for
the disclosure of the contents of any wire or oral communication,
or evidence derived therefrom, under Subsection 3(1) of thls
~Section. .

h. Sealing of Applzcatw%s Orders and Supportmg Papers, De-
struction; Disclosure of Contents, Violations. Applications made
and orders granted pursuant to this act and supporting papers
. shall be sealed by the court and shall be held in custody as the court .
.shall direct and shall not be destroyed except on order of the court
and in any event shall be kept for 10 years. They may be disclosed
only upon a showmg of good eause before a court of eompetent
JllI’lSlethIl

Any violation of the prov1s1ons of this Section may be pumshed
as contempt of the issuing or denying court.

i Service of Inventory by Judge; Contents; Inspection of Inter-
cepted Commumnications, Applications and Orders. Within a reason-
able time but not later than 90 days after the termination of the
period of the order or of extensions or renewals thereof, or the date
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of the denial of an order applied for under Subseotlon f of this
Section the issuing or denying judge shall cause to be served on
the person named in the order or application, and such other
parties to the intercepted communications as the judge may in his
discretion determine to be in the interest of Justlce an inventory
which shall include:

(1) notice of the entry of the order or the application for an
order denied under Subsection f of this Section;

(2) the date of the entry of the order or the demal of an oxdel
applied for under Subsection f of this Section;

(3) the period of authorized or d1sapp10ved interception; and

(4) the fact that during the period wire or oral communmatlons
were or were not intercepted.

The Court, upon the filing of a motion, may in its discretion ma,ke
* available to such person or his attorney for inspection such por-
tions of the intercepted communications, applications and orders
as the court determines to be in the 1nterest of Justlce On an ex
parte showing of good cause to the court the serving of the inven-
tory requ1red by this Section may be postponed.

j. Disclosure or Use of Contents of Wire or Oml Communication
or Derwative Evidence.

(1) Any investigative or law enforcement officer, who bv any
means- authorized by this act, has obtained knowled«re of the con-,
tents of any wire or oral commumcatlon or ev1dence derived
therefrom, may disclose or use such contents or evidence to another
investigative or law enforcement officer to the extent that such dis-
closure or use is appropriate to the proper performance of his
official duties.

(2) Any person who, by any means authorized by this' act, has
obtained any information concerning any wire or oral communi-
cation or evidence derived therefrom intercepted in accordance
with the provisions of this act, may disclose the contents of such
communication or derivative evidence while 0”iving testimony
under oath or affirmation in any criminal proceeding in any court
of this or another State or of the United States or before any
Federal or State grand jury.

(3) The contents of any intercepted wire or oral commumeatu_)n’,
or evidence derived therefrom, may otherwise be disclosed or used
only upon a showing of oood cause before a court of competent

jurisdietion. - ;
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k. Imerceptwm, of Commumnications Relating to Other Offenses;
Disclosure or Use; Application. When an 1nvest1gat1ve or law .en-
forcement officer, Wh1le engaged in intercepting wire or oral com-
munications in the manner authorized-herein, intercepts wire or
“oral communications relating to offenses other than those specified
in the order of authorization, the contents thereof, and evidenee
derived therefrom, may be disclosed or used as provided in Sub-
section j(1) of this Section. Such contents and any evidence de-
rived therefrom may be used under Subsection j(1) of this Section
when authorized or approved by a judge of competent jurisdiction
where such judge finds on subsequent application that the contents
were otherwise intercepted in accordance with the provisions of
this act. Such application shall be made as soon as practicable.

1. Service of Copy of Order and Application Before Disclosure of
Intercepted Commumication in Trial, Hearing or Proceequ The
contents of any wire or oral communication intercepted in accord- -
ance with the prov1s10ns of this act, or evidence derived therefrom,
shall not be disclosed in any trial, hearing, or proceeding before
any eourt of this State unless not less than 10 days before the tma,l
hearing or proceeding the parties to the action have been served
with a copy of the order and aceompanymo apphcatmn under Wh1eh
the interception was authotized.

The service of inventory, order, and applleatlon reqmred by
this section may be waived by the court where it finds that the
service is not practicable and that the parties Wlll not- be pre;j-
udmed by the fa1lure to make the serv1ce

i SOURCE OR REFERENCE _
N J.: 2A :156A-8 through 18 Study Draft Page: None

and 20 Tentative Draft Page: 856
Model Penal Code: None Commentary Page: 368 - -
. Other: None o .

SECTION 2C: 54—4 SUPPRESSION OF’ CONTENTS OF IN’I‘ERCEPTED COM-
'MUNICATION AND OF DERIVATIVE EVIDENCE.

a. Motion to Suppress Grounds. Any aggrieved person in any
trial, hearing, or proceeding in or before any court or other .
authority of this State may move to suppress the contents of any
intercepted wire or oral commumcatlon, or evidence derlved there-
from, on the grounds that: ‘

(1) the communication was unlawfully intercepted ; )
(2) the order of authorization is 1nsufﬁc1ent on its face or -
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(8) The mterceptlon was not made in conformlty with the order
of authorization. :

The motion shall be made at least 10 days before the’ tmal hear-
ing, or proceedmO‘ unless there was no opportunity to make the
motion or the moving party was not aware of the grounds for the
motion. The court, upon the filing of such motion by the aggrieved.
. person, may make avallable to the aggrieved person or his counsel
for 1nspect10n such portions of the intercepted communication or
evidence derived therefrom as is determined to be in the interests
of justiee. If the motion is granted, the contents of the inter-
cepted wire or oral communication, or evidence derived therefrom,
) shall not be received in ev1denee in the trial, hearmw or pro- .

ceedmw ‘

b Appeals In addltlon to any other rlght to appeal the State
shall have the right to appeal from an order granting a motion to
suppress if the ofﬁelal to whom the order authorizing the intercept
was granted shall certify to the court that the appeal is not taken
for purposes of delay. The appeal shall be taken within the time
specified by the Rules of Court and shall be diligently prosecuted.

SOURCE OR REFERENCE

O N.J.: 2A:156A-21 Study Draft Page: None
. Model Penal Code: None - Tentative Draft Page: 862
Other: None - - Commentary Page: 368

SEcTION 2C:54-5. REPORTS CONCERNING AUTHORIZED INTERCEP-
TIONS. ' ’ ‘

a. Report by Issuing or Denying Judge to Administrative Direc-
tor of Courts; Contents. Within 30 days after the expiration of an
order or an extension or renewal thereof entered under this act or
the denial of an order confirming verbal approval of interception;
the issuing or denying judge shall make a report to'the Admlmstra-
tive Director of the Courts stating that:

(1) -an order, extension or renewal was apphed for
- (2) the kind of order applied for;

. (3) the order was granted as applied for, Wa‘s'modiﬁed, or was
denied; '

(4) the period of the interceptions authorized by the order, and
“the number and duratlon of any extensions or renewals of the
order; .

(5) the offense speelﬁed in the order, or extension or renewal of
an order;
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| - (6) fhe identity of the person authorizing the application and of
the investigative or law enforcement ofﬁcer and agency for whom
it was made; and

(7) the character of the facilities from which or the place Whele
the communications were to be 1ntereepted

b. Ammual Reports by Superior Court Judges and Chief Justwe
of Supreme Court. In addition to reports required to be made by
applicants pursuant to Federal law, all judges of the Superior
Court authorized to issue orders pursuant to this act shall make
annual reports on the operation of this act to the Administrative
Director of the Courts. The reports by the judges shall contain
(1) the number of applications made; (2) the number of orders
issued; (3) the effective periods of such orders; (4) the number and
duration of any renewals thereof; (5) the crimes in conngction
with which the conversations were sought; (6) the names of the
applicants; and (7) such other and further partlculars as the Ad-
ministrative D1rector of the Courts may require. .

The Chief J ustlce of the Supreme Court shall annually report
to the Governor and the Legislature on such aspects of the opera-
tion of this Chapter as he deems appropriate including any recom-
- mendations he may care to make as to legislative chano es or im-
provements to effectuate the purposes of this - Chapte1 and to
assure and protect individual mghts

SOURCE OR REFERENCE

N. J.: 2A:156A-22 and 23 Study Draft Page: None
Model Penal Code: None = .° Tentative Draft Page: 863

Other: None - o Commentary Page: 369
)

‘SECTION 2C: 54—6 CIVIL ACTION FOR UNLAWFUL INTERCEPTION;
DISCLOSURE OR USE OF WIRE OR ORAL COMMUNICATION.’

Any person whose wire or oral communication is intercepted,
disclosed or used in violation of this Chapter or Section 2C:33-11
shall have a civil cause of action against any person who intercepts,
discloses or uses or procures any other person to intercept, disclose
or use such communication, and shall be ent1t1ed to recover from
any such person:

a. actual damages, but not less than liquidated damages com-
puted at the rate of $100.00 a day for each day of V1olat10n, or
$1,000.00, whichever is higher;

b. punitive damages ; and
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c. a reasonable attorney’s fee and other litigation costs reason-
ably incurred.

SOURCE OR REFERENCE‘

N. J.: 2A:156A-24 ‘ Study Draft Page: None
Model Penal Code: None . Tentative Draft Page: 864
Other: None : Commentary Page: 369

SECTION 2C 54—7 Goon FAarTH RELIANCE ON COURT ORDER As DE-
' FENSE.

A good faith reliance on a court order authomzmv the mtereep-
tion shall constitute a complete defense to a 01v11 or criminal
action brought under this Chapter or Section 2C :33-12 or to admin-

-istrative ‘proeeedings}brought against a law enforcement officer.

. SOURCE OR REFERENCE : :
N. J.: 2A% 156A—25 ‘ : Study Draft Page “None "

Model Penal Code: None - Tentative Draft Page: 865 -

Other None : } Commentary P_age H 36‘9‘

'SECTiON; 2C:54'—8. : PARTIAL INVALIDITY. : .

If any Section, Subsection or portion or provision of any Section
or Subsections of this Chapter or of Section 2C:33-11 or the
applicationthereof by or to any person or circumstances is declared
invalid, the remainder of such Section or Sections or Subsection

and the application thereof by or to other persons or cu'cumstanoes
shall not be affected thereby. : S

SOURCE OR REFERENCE

N. J.: 2A:156A-26 = . . Study Draft Page: None
Model Penal Code: None - Tentative Draft Page: 866

-Other: None ™ -~ ‘ ‘Commentary Page: 369

CHAPTER 55. [RESERVED]

s
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CHAPTER 56. NUISANCE

SECTION 2C:56-1. NUISANCES AND THEIR ABATEMENT

a. Places Constituting Nuisance. Every premises, place or resort
where persons gather for purposes of engaging in unlawful con- .
duct is a nuisance.

b. Abating Nuisance; Seizure and Forfeiture of Chattels In-
volved. In addition to the penalty imposed in case of conviction
under Section 2(:33-12b, the Court may ordér the immediate
- abatement of the nuisance, and for that purpose may order the
seizure and forfeiture or destruction of any chattels, liquors or
other personal property which may be found in such building or
place, and which the Court is satisfied from the evidence were
possessed or used with a purpose of maintaining the nuisance. -
Any such forfeiture shall be in the name and to the use of the State
- of New Jersey, and the Court shall direct the forfeited property
.to be sold at public sale, the proceeds to be paid to the treasurer of
the county wherein conviction was had.

c. Additional Penalty. If the owner of any building or place is
found guilty of maintaining a nuisance, the Court may order that
the building or place where the nuisance was maintained be closed
and not used for a period not exceeding one year from the date
of the conviction.

'~ SOURCE OR REFERENCE
N. J.: 2A:130-2,4 and 5 Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 867

Other: None - Commentary Page: 369

CHAPTER 57. [RESERVED]
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CHAPTER 58. LICENSING AND OTHER PROVISIONS RE-
: LATING TO FIREARMS

SecrioN 2C: 58"— 1. REGISTRATION OF MANUFACTURERS AND WHOLE-
SALERS OF FIREARMS :

a. In General. No person shall manufacture or sell at wholesale
any firearm until he has registered with the Superintendent and
shall furnish him with such particulars as may be prescribed by law
and by rules and regulations promulgated by the Superintendent
for registration. The application for registration shall be accom-
panied by a fee of $50.00 and may be renewed annually upon pay-

ment of a fee of $25.00.

The Superintendent shall preseribe standards and qualifications
for registration of manufacturers and wholesalers of firearms, for
- the protection of the public safety, health and welfare. If the

Superintendent is satisfied that an applicant for registration can-
not be permltted to carry on business as a manufacturer or whole-
sale dealer in firearms without danger to the public health, safety
or welfare, he may refuse to register the applicant. »

The Superintendent shall furnish a certificate of registration to
every person registered under this Section.

- b. Removal of Name from Register. If a person desires to have
hls name removed from registration, or if the Superlntendent
is satisfied that a registered person is no longer carrying on
the business for which he was registered, or has ceased to have
a place of business within the State, or cannot longer be per-
mitted to carry on his business Wlthout danger to the pubhc safety,
the said Supermtendent shall, after reasonable notice to the regis-
tered person and hearing thereon cause his name to be removed ,
from registration.

c. Appeals. Any person aggrleved by the refusal of the Superm—
tendent to register him as such manufacturer or wholesale dealer,
or by removal of his name from registration, may appeal to the
Appellate Division of the Superior Court

d. Man,ufactwer amd Wholesale Dealer to Keep Record of Sales. -
KEvery manufacturer and wholesale dealer shall keep a detailed
record of each firearm enumerated in Subsection a of this Section
sold by him. - The record shall include the date of sale, the name and
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address of the purchaser, a description of each firearm and the
serial number thereof. The information contained in the record
shall be available at all reasonable hours for 1nspect1on by any law
enforcement officer.

SOURCE OR REFERENCE

N. J.: 2A:151-19 to 22 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 868 =

Other: None Commentary Page: 369 - -

SECTION 2C: 58—2 RETAILING OF FIREARMS

a. Licenses for Retail Dealers; By Whom Gr(mted Cond@twns
Upon Which Licenses Granted. No retail dealer shall sell or ex-
pose for sale, or possess with the purpose of selling, any firearm
- unless hcensed to do so as hereinafter provided. : N

" The Superintendent shall prescribe standards and qualifications
for retail dealers of ﬁrearms for the proteotlon of the pubhc safety,
health and welfare

A J udge of the County Coult wherein the retaﬂ dealer has hls
place of business shall grant licenses in form prescribed by the
Superintendent to applicants who meet such standards and quali-
fications, effective for not more than 1 year from the date of issue,
perm1tt1ng the licensee to sell firearms at retail within a specified
municipality. The application shall be accompanied by a 'fee-of
$10.00 payable to the Superintendent and may be - renewed an-
nually upon: payment of a fee of $5.00. : SR ‘

" No license shall be g'ranted to any person under the age of 21
years or to any person who could not qualify to obtain a permit to
purchase a pistol or revolver or firearms purchaser identification
- card under Subsection b of this Section or to any eorporatlon,

partnershlp or other business organization in which a controlling
or dominating interest is held or possessed by such a person or
- persons.

Llcenses shall be granted sub;jeet to the followmg condltlons for,
breaoh of any of which the license shall be subject to: revocatlon on
apphcatlon of any law enforcement officer and. after hearing by
the 1ssu1ng court:

(1) the business shall be carried on only in the bmldlng or
buildings designated in the license, provided ‘that repalrs may be
made by the dealer or his employees outside of such premises;
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(2) the license or a copy certified by the 1ssu1ng author1ty shall
,be dlsplayed in a conspicuous place on the premises in which the
‘business is conducted where it can. be easily read; :

- (3) no ﬁrearm or imitation thereof shall be plaeed in any
window or:in any part of the- prerruses Where it can readﬂy be seen
-from the outside; :

(4) no p1stol or 1evolve1 sha,ll be del1vered to any person

(a) unless the person has obtamed a perrnlt to purchase under
the prowsmns of Section 2C 58—3

(b) until 7 days have elapsed after the date of the apphoatmn
_for the permlt ‘ , . ‘

(e) unless the person e1ther is personally known to the seller
or presents evidence of his identity; and

(d) unless the p1stol or revolver is unloaded and securely
Wrapped : '

- (5) atrue ,rer,ord of every pistol or revolver sold; given or other-
- wise-delivered or disposed of shall be kept by the retail dealer in.
accordance with the pr0v1s1ons of Subsection b through f of. th1s
Section; and

.. (6) no rifle or. shqtgun shall be delivered to any person:

(a) unless the person has obtained a firearms purchaser
identi’ﬁcation card under the provisions of this Chapter; and

~(b) unless the person has exhibited his firearms purchaser
identification eard and furnished the seller, on a form prescribed
by the superintendent, a certification swned by him which shall
‘contain among other things the name, permanent home address and
- firearms purchaser idenftiﬁeation card number of said person. The
certification shall be retained by the dealer and shall for law en-
forcement purposes be made available for inspection by any law
enforcement officer..

. b. Record of Sales to Be Kept; Inspectwfn of Register. Every
person engaged in the retail business of selling, leasing or other-
wise transferring a pistol, or revolver, Whether sueh seller, lessor
or transferor is a retail dealer or otherwise, shall keep a register in
which shall be entered the time of the sale, lease or other transfer,
the date thereof; the name, age, date of birth, complexion, occupa-
tion, residence and a phys1cal description: 1nclud1no- d1st1n0”u1sh1ng
physical characteristics, if any, of the purchaser, lessee or trans- -
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feree, the name and permanent home address of the person making
the sale, lease or transfer, the place of the transaction, and the
- make, model, manufacturer’s number, caliber or other marks of
identification on such pistol or revolver and such other informa- -
tion as the Superintendent shall deem necessary for the. proper
enforcement of this Chapter. The register shall be retained by the
dealer and shall be made available at all reasonable hours for the
1nspe0t10n of any law enforcement officer.

c. Preparation and Furmshmg The Superintendent shall pre-
pare the form of the register as described in Subsection b of this
Section and furnish the same in triplicate to each person licensed
to be engaged in the busmess of selling, leasing, or otherw1se
transferrmg firearms.

d.” Szgnatures on Reg@ster The purehaser,” lessee or transferee
of any pistol or revolver shall sign, and the dealer shall reguire
him to sign his name to the register, in triplicate, and the person
making the sale, lease or transfer shall affix his:name, in triplicate,
as-a witness to the signature. The signatures shall constitute a |

. representation of the accuracy of the information contained in the
' reglster

e. Copies of Regzster Entries; Delivery to Chief of Polzce or
County Clerk. Within 5 days of the date of the sale, assignment or
transfer, the dealer shall deliver or mail by certified mail, return re-
eelpt requested, to the office of the chief of police of the municipality
in which the purchaser res1des, or to the office of the captain of the
precinet of the municipality in which the purchaser resides, and
to the Superintendent, legible copies of the entries in the register
on the duplicate copies of the register forms. If hand dehvered a
receipt shall be given to the dealer therefor

‘Where a sale, assignment or transfer is made to a purchaser who
" resides in a municipality having no chief of police, the dealer shall,
within 5 days of the transaction, mail a duplicate copy of the

register sheet to the elerk of the county within which the purchaser

resides. .

. 'SOURCE OR REFERENCE E
N. J.: 2A:151-24 to 28 . Study Draft Page: None

, Model Penal Code: None . Tentative Draft Page: 869

Other: None . _ Commentary Page: 369
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SEC’I’ION 2C:58-3. PERMITS TO PURCHASE FIREARMS Ny

a. Purchaser Must H ave Permit; Firearms Purchaser I dent@ﬁca- ‘

t1omn C ard.

(1) No person shall sell, give, transfer, assign or othermse-

dispose of, nor receive, purohase or otherwise acquire a pistol or
revolver unless the purchaser, assigee, donee, receiver or holder is
licensed as a dealer under this Chapter or has first secured a permit
to purchase a pistol or revolver as provided by this Section.

(2) No person shall sell, give, transfer, assign or otherwise
 disposeé of nor receive, purchase or otherwise acquire a rifle or
shotgun unless the purchaser, assignee, donee, receiver or holder is

licensed as a dealer under this chapter or possesses a valid firearms .

purchaser identification card, and first exhibits said card to ‘the
seller, donor, transferor or assignor, and unless the purchaser,
assignee, donee, receiver or holder signs a written certification, on
~ a form prescribed by the Superintendent, which shall indicate that
he presently comphes with the requirements of Subsection c of this
- Section and shall contain his name, address and firearms purchaser
identification card number or dealer s registration number. The
said certification shall be retained by the seller, as provided in
Section 20:58-2a, or, in the case of a person who is not a dealer, it
may be filed with the chief of police of the munlolpahty in VVthh he
resides or with the Supermtendent

(3) Notwithstanding any other provision of this Sectwn con-
cerning the transfer, recelpt or acquisition of a firearm, a permit
to purchase or a firearms purchaser identification card shall not be

\

N

required for the passing of a firearm upon the death of an owner

thereof to his heir or legatee whether the same be by testamentary
bequest or by the laws of intestacy. The person who shall so receive
or acquire said firearm shall, however, be subject to' all other
provisions of this Chapter and if the heir or legatee of such fire-
arm does not qualify to possess or carry it, the firearm may be
possessed by him for the purpose of sale for a period not exceeding
180 days, or for such further limited period as may be approved
. by the chief law enforcement officer of the municipality in' which
- the heir or legatee resides or the Superintendent.

b. Permit to Purchase; Who May Obtain. No person of good
character and who is of good repute in the community in which he
lives, and who is not subject to any of the disabilities set forth in
this ‘Section or other Sections of this Chapter, shall be denied a
permit to purchase a pistol or revolver or a firearms purchaser
1dent1ﬁcat1on card, except as hereinafter set forth:
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(1) no pistol or revolver purchase permit or firearms purchaser
identification card shall be issued to any person who has ever been
convicted of any crime, to any person addicted to narcotics or who
is a habitual user of controlled dangerous substances, to any person
:who is confined for a mental disorder to a hospltal mental institu-

tion or samtarmm, or to any person Who is presently a habltual
'drunkard '

~ (2) to any person who suffers f1 om a phvs1ca1 defect or sick-
mness which would make it unsafe for him to handle firearms, to any
‘person who has ever been confined for a mental disorder, or fo any
alcoholic, unless any of the foregoing persons produce a certificate
-of amedical doctor or psychiatrist licensed in New Jersey, or other
satisfactory proof, that he is no longer suffering from that partic-
ular disability in such a manner that would 1nterfere with or handi-
icap him in the handling of firearms; :

(3) to any person under the age of 18 years; or

(4) to any person where the issuance would not be in the 1nterest
:of the public health, safety or welfare.

LC Issuance of Permit or Purchaser Identification Card by Chief
of Police; Hearing upon Denial. The chief of police of an organized
full-time pohce department of the municipality where the applicant
resides or the Superintendent, in all other cases, shall upon applica-
tion, issue to any person qualified under the provisions of Sub-
‘seetion b of this Section a permit to purchase a pistol or revolver
301 a firearms purchaser identification card.

' Any person aggrieved by the denial of a permit or identification
card may request a hearing in the County Court of the county in
‘which he resides if he is a resident of New Jersey or in the County
Court of the county in which his application was filed-if he is a
nonresident. The request for a hearing shall be made in writing
within 30 days of the denial of the application for a permit or
identification card. The applicant shall serve a copy of his request
for a hearing upon the chief of police of the municipality in which
he resides, if he is a resident’of New Jersey, and upon the Superin-
~tendent in all cases. The hearing shall be held-and a record made

thereof within 30 days of the receipt of the application for such
 hearing by the judge of the County Court. No formal pleading and

no filing fee shall be required as a preliminary to such hearing.
" .Appeals from the results of such hearmw shall be in accordance
with law.

\
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d. Applications for Permats and Identification Cards; Contents;
Blanks; Fingerprints. Applications for permits to purchase a pistol
or revolver and for firearms purchaser identification cards shall be
in the form prescribed by the superintendent and shall set forth the
. name, residence, place of business, age, date of birth, occupation,
sex and physical description 1nclud1ng, d1st1ngu1sh1no- physical
oharacterlstlcs, if any, of the apphoant and shall state whether the
applicant is a citizen, whether he is an aleoholic, habitual drunkard,
addicted to narcotic drucv*s or is a habitual user of goofballs or pep
pills, whether he has ever been confined or committed to a mental
institution or hospital for treatment or observation of a mental or
psychiatric condition on a temporary, interim or permanent basis,
giving the name and location of the institution or hospital and the
dates of such confinement or commitment, whether he has been
attended, treated or observed by any doctor or psychiatrist or at
any hospital or mental institution on an inpatient or outpatient
basis for any mental or psychiatric condition giving the name and
location of the doctor, psychiatrist, hospital or institution and the
dates of such occurrence, whether he presently or ever has been \
a member of any orgamzatlon which advocates or approves -the
commission of acts of force and violence to overthrow the
Government of the United States or of this State, or which seeks to
deny others their rights under the Constitutions of either the
United States or the State of New Jersey, whether he has ever been
convicted of a crime or disorderly persons offense, and such other
information as the Superintendent shall deem necessary for the
proper enforcement of this chapter. The application shall be
signed. by the applicant and shall contain as reference the names
and addresses of 2 reputable citizens personally. acquamted w1th
him.

Application blanks shall be obtainable from the Supermtendent,
and from any other officer authorized to grant such permit or
identification card, and may be obtained from licensed retall
dealers.

The chief police officer or the Supermtendent shall 0~bta1n the
fingerprints of the applicant and shall have them compared with
any and all records of fingerprints in the municipality and county
in which the applicant resides and also the records of the State
Bureau of Identification and the Federal Bureau of Investigation,
provided that an applicant for a pistol or revolver purchase pemut'
who possesses a valid firearms purchaser identification card, or
who has previously obtained a pistol or revolver purchase permlt
from the same licensing authority for which he was previously
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- fingerprinted, and who provides ‘other reasonably -satisfactory
proof of his identity, need not be fingerprinted again; however, the
chief police officer or the Superintendent shall proceed to investi-
gate the application to determine whether or not the applicant has
become subject to any of the disabilities 'set forth in this Chapter.

e. Granting of Permit or Idéntification Card; Fee; Term; Re-
- newal; Revocation. The application for the permit to purchase a
. pistol or revolver, or the firearms purchase identification card,
together with a fee of $2.00 shall be delivered or forwarded to the
licensing authority who shall investigate the same and, unless good
cause for the denial thereof appears, shall grant the permit or the
identification card, or both, if application has been made therefor,
within 10 days from the date of receipt of the application for resi-
dents of this State and within 15 days for nonresident applicants.
A permit to purchase a pistol or revolver shall be valid for a period
of 90 days from the date of issuance and may be renewed by the -
. issuing anthority for good cause for an additional 90 days. A fire-
arms purchaser identification card shall be valid permanently or
until such time as the holder becomes subject to any of the dis-
abilities set forth in Subsection b of this' Section whereupon the
~card shall be void and shall be returned within 5 days by the holder
to the Superintendent, who shall then advise the licensing au-.
thority. Failure of the holder to return the firearms purchaser
identification card to the Superintendent within the said 5 days
shall be an offense under Section 2C:39-2. Any firearms purchaser
identification card may be revoked by the County Court of the
county wherein the card was issued, after hearing upon notice, and
upon 2 finding that the holder thereof no longer qualifies for the
issuance of such permit. The county prosecutor of any county, the
-chief police officer of any municipality or any citizen may apply to
‘such Court at any time for the revocation of such card.

~ There shall be no conditions or requirements added to the
form or content of the application, or required by the licensing
authorlty for the issuance of a permit or identification card, other
than those that are specifically set forth in this Chapter.

. Disposition of Fees. All fees for permits shall be paid to the
state treasury if the permit is issued by the Superintendent;
‘to the municipality if issued by the chief of police, and to the
County Treasurer if issued by the Judge of the County Court.

g. Form of Permit; Quadmplimte ; Disposition of Copies. The
permit shall be in the form prescribed by the Superintendent and
shall be issued to the applicant in quadruplicate. Prior to the time
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he receives the pistol or revolver from the seller, the applicant shall
deliver to the seller the permit in quadruplicate and the seller shall
complete all of the information required on the form. Within 5
days of the date of the sale, the seller shall forward the original
copy to the supermtendent and the second copy to the chief of
pohce of the municipality in which the purchaser resides, except
that in a municipality having no chief of police, such copy shall be'
forwarded to the clerk of the county wherein: the mumc1pahty is
located. The third copy shall then be returned to the purchaser
with the pistol or revolver and the fourth copy shall be kept by the
seller as a permanent record. , ,

h. Restriction on Number of Firearms Person May Purchase. A :
person shall not be restricted as to the number of pistols. or
revolvers he may purchase, if he applies for and obtains permits to-
purchase the same, but only one pistol or revolver shall be pur-
chased or delivered on each permit, except that a person shall not
be restricted as to the number of rifles or shotguns he may purchase . -
provided he possesses a valid firearms purchaser identification
card and provided further that he signs the certification required
in Subsection a(2) of this Section for each transaction.

SOURCE OR REFERENCE . .
" N. J.: 2A:151-32 to 39 * Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 872

Other: None \ Commentary Page: 369

SECTION 2C:58-4. PERMITS TO ‘CARRY FIREAkMS.

a. Permit to Carry Firearms; Application; Investigation of
Fingerprints; Fee. Any person desiring to obtain a permit to carry.
" a pistol or revolver shall in the first instance make application
therefor either to the chief police officer of the municipality in which
the ap-plicant‘reside_s or to the Superintendent, if there is no chief
police officer in the municipality where the applicant resides. No
permit shall be issued to any person who suffers from any dis-
ability which would preclude his obtaining a permit to purchase
a pistol or revolver as provided in Section 20 :58-3b and who does
not produce proof of his familiarity with the handhnw and use
of firearms and of the need therefor.

On all such apphcatlons the chief police ofﬁcer or the Qluper-
intendent; as the case may be, shall have the fingerprints of the
applicant taken and compared with any and all records of finger-
prints in the municipality and county in which the applicant is a
resident and also the records of the State Bureau of Identification

\ N ~
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and the Federal Bureau of Investlgatlon He may also require
reasonable proof that the applicant is of sufficient maturity and
possesses sufficient skill and knowledge in the handling of firearms.
On apphcatlons for a permit to carry a pistol or revolver he shall
also inquire into and determine the name and address of the manu-
facturer of the weapon, any and all manufacturer’s identification
numbers, letters and marks, and a complete description of the kind
and type of revolver or plstol which the applicant intends to carry.

If such application is approved by the chief police officer or by
the Superintendent, as the case may be, the applicant shall then
present the same to the County Court of the county in which -
the applicant resides. Upon being satisfied of the sufficiency
of the application and that the applicant has never been convicted
of a crime, is a person of g"ood character, and is not subject to any
of the disabilities set forth in Section 2C:58-3b, and the need of the
applicant to carry a pistol or revolver, the Court shall issue a
permit therefor. - \ 3 :

Each applicant for a permit shall at the time of grantmg the same
pay to the clerk of the county in which he resides and in Whmh the
application is made, a license fee of $3.00.

One permit shall be sufficient for such revolvers, pistols or other ‘
firearms as the applicant may possess.

Failure of the issuing authority to deny the apphcatlon or issue
a permit within 60 days shall be deemed to be approval thereof,
unless the applicant waives the time period herein prowded or
agrees to an extension thereof in writing.

b. Denial of Application; Hearing; Appeals. Any person
aggrieved by the denial by the chief of police or the Superintendent
of approval for a permit to carry may request a hearmg in'the
County Court of the county in which he resides, if he is a resident
of New J ersey, or in the County Court of the county in which the
-apphcatlon is made, if he is a nonresident. The request for a hear-
ing shall be made in writing within 30 days of: the denial of the
application for a permit. The applicant shall serve a copy of his
request for a hearing upon the chief of police of the municipality
in which he resides, if he is a resident of New Jersey, and upon the
Superintendent. The hearing shall be held and a record made -
thereof within 30 days of the receipt of the application for such
hearing” by the County Court. No formal pleading and mno
filing - fee‘ shall be required as a preliminary to such hearing.
Appeals from the results of such hearing shall be in accordance
with law. If the Superintendent or police chief approves the ap-
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plication and the Coﬁnty\Court denies the application, then the ap-
peal from the denial of such apphcatwn by the County Court shall
be in accordance with law.

" ¢. Application and Renewal Forms; Contents. Apphcatmns for
permits to carry a pistol or revolver and for any renewals thereof
shall be on forms prescribed by the Superintendent and shall set
forth the name, residence, place of business, age, date of birth, oc-
cupation, sex and physmal description 1nclud1n0’ d1st1ngu1sh1ng
physical characteristics, if any, of the applicant; and shall state
whether the applicant is a citizen; whether he is an alcoholic or
addicted to drugs or is an habitual user of controlled dangerous
‘substances; whether he has ever been confined or committed to a
‘mental mstltutlon or hospital for treatment or observation of a
mental or psychlatrle condition on a temporary, interim or perma-
-nent basis, giving the name and location of the institution or hos- -
pital and the dates of such confinement or commitment, whether he
- has been attended, treated or observed by any doctor or psych1atr1st
or at any hospital or mental institution on an inpatient or out-
patient basis for any mental or psychiatric condition giving the
name and location of the doctor, pyschiatrist, hospital or institu-
tion and the dates of such occurrence; whether he presently is or
‘ever has been a member of any organization which advocates or
approves the commission of acts of force and violence to over-
‘throw the Government of the United States or of this State, or
which seeks to deny others their rights under the Constitutions of
either the United States or the State of New Jersey; and whether he
has ever been convicted of a erime or disorderly persons offense;
and such other information as the Superintendent may prescribe
for the proper enforcement of this Chapter. The application shall
‘be signed by the applicant under oath and shall contain the names,
-addresses and indorsement of the applicant, as a person of good
‘moral character and behavior, by 3 reputable persons who haye
been personally acquainted Wlth the applicant for a period-of at
least 3 years next preceding the date of the application and who
shall sign their indorsement on the application. _“There shall be no
further conditions or requirements added to the form or content of
the application, or required by the licensing authority for the is- -
suance of a permit than those set forth by the Superintendent and
those that are specifically set forth in this Chapter.

d. Permit to Carry Firearms, Authority; Expiration and Re-
newal; Revocation. A permit issued under Subsection a of this Seec-
tion shall be sufficient authority for the holder thereof to carry a re-
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volver or pistol in all parts of the State. Except as herein other-
wise provided, all permits to carry a pistol or revolver issued pur-
suant to this Section shall expire on December 31 subsequent to
the date of issue, and may thereafter be renewed annually in the
same manner and subject t0 the same provisions by which the
original permit was obtained, provided that the permit shall be
void at such time as the holder thereof becomes subject to any of
the disabilities set forth in Subsection a of this Section in which
event the holder thereof shall return the permit to the Superin-
tendent who shall then advise the licensing  authority. Failure of
the holder to return the permit to the Superintendent within the
said 5 days shall be an offense under Section 2C:39-2. All permits
so issued to an employee of an armored car company rendering
armored car service shall continue to be in full force and effect so
long as the said employee continues in his employment with the
- armored car company and renewal of the permit shall not be re-
quired, but if the said employee ceases to be in such employment
he shall surrender the permit to the authority which issued it. .

"Any permit may be revoked by the County Court of the
county wherein the permit was issued, after hearing upon
notice, and upon a finding that the holder thereof no longer qualifies
for the issuance of such permit. The county prosecutor of any
county, the chief police officer of any municipality or any citizen

‘may apply to such Court at any t1me for the revocation of any such y

permit.

e. Permzts in Blank for B(mkmg Institutions. The premdent of
of any national bank, building and loan association, savings and
loan association, trust company or other banking institution lo-
cated in any municipality of this state may make application to
the chief police officer of the municipality for permits, in blank, to
be used by the messengers, clerks or other employees or agents of
such institution while engaged in the performance of their respec-
tive duties. Upon the issuance of such permits, the president shall
transmit to the chief police officer from whom the permits were ob-
tained, a record of the persons to whom they were issued. Permits
»1ssued in blank in accordance with this section shall not exceed 20 -
in number to any one bankmg mstltutmn

SOURCE OR REFERENCE

N. J.: 2A:151-44, 44.1, 44.2, 45 Study Draft Page: None

and 47. Tentative Draft Page: 876
Model Penal Code: None Commentary Page: 370
Other None . '
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SECTION 2C:58-5. LICENSES TO POSSEsS MACHINE GUNS.

. a. License to, Procure Machine Gun; Application; Reference and
Approval; Issue. of License. Any person who desires to pur-
chase, have and possess a machine gun may apply to the
County Court of the county in which the applicant resides for a
license to do so. The application shall be in writing and shall
state in detail the reasons why the applicant desires a license.
Upon the application being presented to the Judge, he shall refer
it to the Sheriff of the county or to the chief police officer of the
munieipality in which the applicant resides, for his investigation
and approval. If the application is approved by the Sheriff or
chief police officer, the Court may issue a license to the applicant
to purchase, have and possess a machine gun for his own protec-
tion and for the protection of his servants and employees.

b. Record and Delivery of License. Upon the issuance of the
license, the judge shall send or deliver it to the Superintendent who
shall enter a record of the license and forward the license to the
local police chief of the municipality where the licensee resides.
The chief shall, in a book provided for that purpose, enter a record
of the license, statmfr the date of its issuance, and the name and
address of the person to whom it was issued. After making such
record the chief of police shall deliver the license to such person.

“¢. Banking Institutions and Public Utilities Licensed. Upon the
application of any bank or banking institution, trust company,
building and loan association or savings and loan association within
the state, the County Court of the county within which the
applicant is located, shall issue to the applicant a license to
purchase and possess 1 or more machine guns for its own use and -
protection, and for the use and protection of its officers, servants
and employees, which license shall be recorded by the County Clerk
as provided in Subsection b of this Section.

Upon the application of any common carrier within this State,
- the County Court of any county within which the applicant
- operates, shall issue to the applicant a license to purchase and
possess 1 or more machine guns for its own use and protectlon
and for the use and protection of its officers, servants and em-
ployees, which license shall be recorded by the County Clerk as

provided in Subsection b of this Section.

SOURCE OR REFERENCE

N. J.: 2A:151-52 to 54 ~ Study Draft Page: None -
Model Penal Code: None Tentative Draft Page: 879
Other: None - Commentary Page: 370
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SECTION 2C:58-6. :PROPERTY RIGHTS IN FIREARMS; FORFEITURE,

No property right exists in firearms’ unlawfully possessed, -
carried, acquired or used, and all such firearms are declared to be
nuisances and forfeited to the State. When such forfeited firearms
are taken from any person, they shall be surrendered to the Sheriff
of the county in which taken, or to the head of the police department
in municipalities, or to the office of the county prosecutor and
may be disposed of when they are no longer needed for evidential.
purposes and after they have been inventoried and their disposi-
tion witnessed and recorded by the head of the agency having
possession or his representative designated for this purpose. If
any such firearms are found to be the property of an innocent
owner prior to their disposition, they shall be returned to him if
and when no longer needed for evidential purposes.

SOURCE OR REFERENCE

N, J.: 2A:151-16 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 880
. Other: None - . Commentary Page: 370 .

SECTION 2C: 58—7 PFRSONS POSSESSING EXPLOSIVES TO INOTIFY
) PoLick. -

_a. Any person who has or becomes the possessor of any am-
munition, explosive missile, shell, projectile, fuse designed for
use with any weapon, or other explosive weapon, which is loaded
or as to which it cannot be determined by casual inspection whether
or not it is loaded, except such as is possessed for any lawful
commercial or other purpose in connection with which the use of
explosives is authorized, or is suitable for use in a firearm or
weapon, shall within 15 days notify- the police authorities of the
-mumclpahty in which he resides or the State Police that the same
is in his possession and shall present the same to them for in-
spection.

b. When any such ammunition, exploswe missile,’ shell projec-
tile, fuse or other explosive weapon is presented for 1nspect1on,<
it shall be inspected to ascertain whether or not it is located or is
of a dangerous character, and if it is found to be loaded or of a
dangerous character, it shall be unloaded or be so processed as to
remove its dangerous character before being returned to -the -
possessor, and if it is not possible to unload or remove the
dangerous character of the same, it shall be destroyed..

¢. Any police officer knowmg or having reasonable cause to
believe that any person is possessed of any such ammunition, ex-
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plosive missile, shell, projectile, fuse or other explosive weapon,
shall 1nvest1g'ate, under a proper search warrant when necessary
and which it shall be his further duty to apply for, and shall seize
the same for the purpose of inspection, unloadmg, processing or
destruction, as provided in this Section, and the same shall not be
returned to the possessor thereof until it has been unloaded or so
processed.

: SOURCE’ OR REFERENCE
N. J.: 2A:170-17 - Study Draft Page: None

Model Penal Code: None Tentative Draft Page: 881
- Other: None - Commentary Page: 370

SecTiON 2C:58-8. CERTAIN WOUNDS TO BE REPORTED.

Every case of a bullet wound, gunshot wound, powder burn or
any other injury arising from or caused by the dlscharge of a gun
or firearm, and every case of a wound which is likely to or may
result in death and is actually or apparently inflicted by a knife,
icepick or other sharp or pointed instrument, shall be reported at
once to the police authorities of the municipality where the person
reporting is located or to the State Police by: (a) the physician
consulted, attending or treating the case; or (b) the manager,
superintendent or other person in charge, whenever such case is
- presented for treatment or treated in a hospital, sanitarium or

other institution. This Section shall not apply to such wounds,
burns or injuries received by a member of the armed forces of
. the United States or the State of New Jersey while engaged in the
actual performance of duty.

SOURCE OR REFERENCE

N. J.: 2A:170-25.7 ‘ Study Draft Page: None
Model Penal Code: None 1 Tentative Draft Page: 882
Other: N. Y. §265.25 ' Commentary Page: 370

SECTION.2C:58~9. CERTAIN CONVICTIONS TO BE REPORTED.

Every conviction under any provision of Chapter 39 of this Code
of a person who is not a citizen of the United States, shall be cer-
tified to the proper officer of the United States government by the
county prosecutor of the county in which such conviction was had
or by the Attorney General or his representative.

SOURCE OR REFERENCE

N. J.: 2A:151-17 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 883 -
Other: N. Y. §265.30 - Commentary Page: 370
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SECTION 2C:58-10. INCENDIARY OR TRACER AMMUNITION.

" No incendiary or tracer type ammunition shall be discharged
anywhere in this State except for law enforcement purposes by law
enforcement officers in the course of their official duties or by
members of legally recognized military organizations during the
actual course of their official duties in or upon military establish-
ments or ranges constructed or maintained for such purposes.
Nonincendiary shotgun tracer ammunition may be used on a trap
or skeet field for target purposes. Nothing in this Section shall
prohibit the carrying or possession for distress signal purposes of-
flare type guns aboard boats, or ships in open tidewater or upon
aircraft.

SOURCE OR REFERENCE

© N, J.: 2A:151-57.1 . Study Draft Page: None
Model Penal Code: None ‘ Tentative .Draft Page: 701

Other: None L Commentary Page: 370

" CHAPTER 59. [RESERVED]
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CHAPTER 60 - DEBT ADJUSTERS -

SEC’I‘ION 2C 60-1. DEBT AD JUSTERS; IN JUNCTION; APPOINTMENT OF .
RECEIVER - ;

- The Supenor Court shall have power, In an actlon brought in
the name of the State by the Attorney General, to enjoin any
person from acting or offering to act as a debt ad;juster In such
action, the Court may appoint a receiver for the property and
. money employed in the transaction of business by such person as a
~debt adjuster, to insure the return to debtors of so much of their
money and property as has been received by the debt adJusteI
and has been pald to the creditors of the debtors . i

SOURCE OR REFERENCE .

. N.J.: 2A:99A-3 o Study Draft Page: None
[ Model Penal Code: None : Tentative Draft Page: 884
: Other None ) - Commentary Page: 370

 CHAPTER 61. [RESERVED]



CHAPTER 62. PERSISTENT NON-SUPPORT

SECTION 2C:62-1. SUPPORT ORDERS FOR PERSISTENT NON-SUPPORT.

a. Order for Support Pendente Lite. At any time after a sworn
‘complaint is made charging an offense under Section 2C:24—5 and
before trial, the Court may enter such temporary order as may
seem just, prov1d1ng for the support of the wife or children, or
‘both, pendente lite, and may punish a violation of such order as
for contempt.

. b Order for Future Support; Release on Reoogmzcmce Condi-
twned on Obeying Order; Periodic Service of Sentence. Before
trial, with the consent of the defendant, or after conviction, instead
of i 1mpos1ng the penalty provided for Vlolatlon of Section 20 :24-5, -
or in addition thereto, the Court, havmg regard to the circum-
stances and the financial ability or earning capacity of the defen-
dant, may make an order, which shall be subjec-t to change by the
Court from time to time as circumstances may require, directing the
defendant to pay a sum certain periodically to the wife, or to the
guardian or custodian of the minor child or children, or to an orga--
nization or individual approved by the court as trustee The Court
may release the defendant from custody on probation, upon his or
her entering into a recognizance, with or without surety, in such
sum as the court may order and approve. The condition of the
recognizance shall be such that if the defendant shall personally
appear in court whenever ordered to do so, and shall comply with
_the terms of the order, or of any modification thereof, the recog-
nizance shall be void, o‘thervvlse it will remain in full force and
effect. The Court may, in addition to or in place of any order
under this Section, order and direct that any sentence of imprison-
ment be served periodically, instead of consecutively, during
- periods of time between Friday at 6 P.M. and Monday at 8 A.M. or
at other times or on other days, whenever the court determines the
existence of proper circumstances and that the ends of justice will
" be served thereby. Any person so imprisoned shall be given credit
for each day or fraction of a day to the nearest hour actually
served.

c. Violation of Order. Tf the Court be satisfied by information
and due proof under oath that the defendant has violated the terms
of the order, it may forthwith proceed with the trial of the de- .
fendant under the original charge, or sentence the defendant under
the original conviection or plea of guilty, or enforce the suspended

208



sentence or punish for contempt, as the case may be. In case of

forfeiture of a recogmizance, and the enforcement thereof by
 execution, the sum recovered may, in the discretion of the Court,
be paid in whole or part to the wife, or to the guardlan, custod1an
or trustee of such minor child or children.

d. Proof of Marriage; Husband and Wife as Witness. No other
or greater evidence shall be required to prove the marriage of such
husband and wife, or that the defendant is the father or mother
of such child or children, than is required in a civil action.. In no
prosecution under this Chapter shall any existing statute or rule
of law prohibiting the disclosure of confidential communications
between husband and wife apply, and both husband and wife shall
be competent and compellable witnesses to testify against each
other as to any and all relevant matters, including the fact of the
marriage and the parentage of the child or children.

e, Proof of Desertion. Proof of desertlon of the wife, child or
children in destitute or necessitous cirecumstances, or of neglect or
refusal to p10v1de for the support and maintenance of such wife,
¢hild or children in destitute, necessitous circumstances, shall be

prima facie evidence that the desertlon, neglect or refusal was’
willful. '

f. Place of Reszdence Confers Jumsdwtwn of Offense. The placé
of residence at the time of the desertion of the wife, child or
children, under the provisions of this Chapter, shall confer juris-
diction of the offense set forth therein, upon the County, County
District, Criminal Judicial District or J uvemle and Domestic Rela-
tions Oourt having territorial jurisdiction of the place of such
residence, until the deserted party shall establish a legal 1es1dence ;
in some other county or state.

L SOURCE OR REFERENCE -
" N.J.:2A:100-3 to 8 ! Study Draft Page: IIK-43

Model Penal Code: None Tentative Draft Page: 88
Other: Uniform Desertion and Commentary Page: 370

Nonsupport Act §§3 to 6
_ CHAPTER 63.  [RESERVED]
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.CHAPTER 64. GAMING APPARATﬁS AND PROCEEDS

1.

SECTION 2C:64~1. DESTRUCTION OF GAMING APPARATUS.

‘Whenever any furniture, implement, device or machine, made or
- used for the purpose of gambling or for the playing of any game
wherein money or other thing of value is wagered or gambled, shall
be seized or captured by the police, constabulary or other officer,
the prosecutor of the county where such seizure is made shall have
the same destroyed or rendered useless for the uses and purposes
aforesaid. It shall be unlawful to return them to the person or
persons owning the same, or to any other person. The prosecu-
- tor, in his discretion and subject to rules and regulations which.
may be promulgated by the attorney general may, however, donate
and deliver such of them as may be used for lawful purposes to
any institution located within the county where such seizure is
made and which is under the control and operation of the Federal
government, of the State of New Jersey, any political subdivision
thereof, or any institution under the control and operation of any
_publie, semlpubhc, or private, charitable, rehglous or phllanthropm
1nst1tut10n or organization. :

‘The Attorney General shall have authomty to make, amend and
repeal, from time to time, such rules and regulations as he may, .
in the public interest, deem necessary, to assure an orderly pro-
cedure and reasonable uniformity in the d1spos1t10n of such prop-
- erty, in accordance with the provisions hereof in the several
counties.

/

SOURCE OR REFERENCE

N. J.: 2A:152-6 ' Study Draft Page: None
- Model Penal Code: None Tentative Draft Page: 887

Other: None . - Commentary Page: 371 |

SECTION 2C:64-2. MONEY SEIZED ON ARREST FOR PLAYING UNLAW-
' FUL GAMES, RETURN PROHIBITED; EXCEPTIONS.

Whenever any money, currency or cash shall be seized or cap- -
tured by the police, constabulary or other officer in connection with
any arrest for violation of or conspiracy to violate any gambling
law of this state, the said money, currency or cash shall be
presumed to be contraband of law as a gambling device, or as
part of a gambling operation, and it shall be unlawful to return
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the said money, currency or cash to the person or persons claiming
to own the same, or to any other person, except in the circumstances
and manner provided in Section 2C :64-3. \

v

SOURCE OR- REFERENCE -

N. J.: 2A:152-7 v Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 889 -
Other: None Commentary Page: 371

"SECTION 2C:64-3. DISPOSITION PENDING TRIAL OF MONEYS SEIZED.

Pending trial or ultimate disposition of the charge or charges,
‘indietment or indiétments, growing out of any arrest in connection
with which any such money, currency or cash was seized or cap-
tured, the same shall be accounted for and deposited with the
county treasurer of the county in which said arrest occurred, by
and under the supervision of the prosecutor of the county.

\

SOURCE OR REFERENCE

N. J.: 2A:152-8 Study Draft Page: None
Model Penal Code: None Tentative Draft Page: 889
Other: None Commentary Page: 371

CHAPTERS 65 TO 70. [RESERVED]
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APPENDIX A

DISPOSITION OF TITLE 2A PRO\}ISIONS
» Explanatory Note

The ﬁrst column below lists sections of eX1st1ng Tltle 2A, all
of which will be replaced by the enactment of the Penal Code
The second ‘column indicates the dlsposmon of those sections
either by the Code or by relocation in another Title of the New
Jersey Statutes.

The difference between ex1st1ng Title 2A and our ploposals in
the approach to the eriminal law make the disposition somewhat
complex in some cases. The existing statutes are not a eode but
are merely a collection of years of legislative enactments. Thus,
in such cases, this Appendix provides only a guide to disposition.
For a full explanation, one must look to the Code iand its
Commentary. , '

Section of Penal
Section of Title 24 : Code (Title 2C ) :

Subtitle 10. Crimes
Chapter 85. (teneral Provisions

85—1 : 15,
2 : , 29-4
3 .2-6 and 9
4 ‘ _ 4-10 :
5 o _ v 5-1 and 4 )
6 ’ : 43-6
7 43-6
8 43-7; 443
9 43-7; 44-3
L
mo
12 — 43-7; 44-3
13 - 44-3, 4 and. 6
14 2—6 “
Chapter 86. Abduction
86—1 . o Chapter 13
2 Chapter 13
3 o Chapter 13
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Seétion of Penal

Section of Title 24: ‘ Code (Title 2C ) :
Chapter 87. Abortion ' P
87—1 ‘ 243
2 24-3
Chap'ter‘ 88. Adiﬂtery‘ .
88—1 ‘ Chapter 14
‘ Cihép;ter 88A. Aircraft , ‘"
88A—1 ' ‘ 12225 17-2
Chapter 89. Arson & Other Burnings \
89—1 o Chapter 17
2 Chapter 17
3 Chapter 17
4 ~ Chapter 17
5 ;o Chapter 17
6 o Chapter. 17
Chapter 90. Assault-& Battery
90—1 . 12-1
2 : 5-1; 12-1
-3 5-1; 12-1
4 12-1
Chapter 91." Banks & Financial Corporations
91—1 ‘ - Chapters 20 and 21
2 Chapters 20 and 21
3 211 and 4
4 Chapters 20 and 21
.5 Chapter 21
6 Chapter 21
7 Chapter 21
8 Chapter 21
Chapter 92. Bigamy _
921 _ - 241
2 241
Chapter 93. Bribery & Corruption | B
93—1 Chapter 27 ~
2 . . Chapter 27
3 S L
4 ‘Chapter 27
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L Section of Penal
Section of Title 24:- .- - Code (Title 20C):.

slland2 o

5

6 oo Chapter 27

7 21410 ‘
8 Lo T o 21-10 .,
9 \ .

10 B 21-11
11 21-11
12 ’ / 21-11
13 21-11
14 21-11
Chapter 94, Bmo’lary&lee Crimes .
94—1 Chapter 18 ,
2 Chapter 18 =
3 ‘ 5_5
Chapter 95. Cemeteries
95—1 - 17-3; 33-10
2 o a 17-3
Chapter 96 Chﬂdren
96—1 o 244
2 : 244
3 244
4 244
5 . 351
DB e85
7 24-6
8 24-6 \
Chapter 97 Compoundmg & Concealing Crlmes
97—1 t : , 294
"2 L Chapter 29
Chapter 98. Consplracy :
- 98—1 - L 5-2,
2 S e 5-2
3 . P '5-2; Chapter .30
4 B ‘_ <o ! 5-f2; - L



Lo “Section ‘of Pendl
Section of Title 2A ' -~ Code ( T@tle 2C):-

~+ Chapter 99. Courts&Court Pnocess ‘
C99—1 T Chapters 12 and 29
2 oL
Chapter 99A Debt AdJusters ‘
99A—1 _ 21-19
2 S L 2119
3 " -Chapter 60
4 21-19
‘Chapter 99B. Dead Bodies =~ _
99B—1 _ L SRS
Chapter 100. Desertion e
100—1 T
3 Chapter 62
4 Chapter 62
5 - Chapter 62
6 Chapter 62 o
7 Chapter 62, . .-

Chapter 62

Chapi;er 101. Dueling | R _
101—1 o C‘hapﬁer 12

Chapter 102 Dmbezzlement Conversion & Misappropriation
S102—1 . _ - Chapters 20, 21 and 27
’ , ‘ - Chapters 20’ and 21

Chapters 20 and 21
Chapters 20 and 21
Chapter 20 -

Chapter 20
" Chapter 20

Chapter 20
: - Chapter 20 -

10 : - Chapter 20

11 e - Chapter 20
S12 e - Chapter 20

121 ' : Chapter 20

S 216 |
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‘ ’ - Section of Penal ‘
’ Sectw% of thle 2A - Code (Title 2C):

13 ‘ N T T .
14 ‘ Co Renumber to
15 o o Title 45,
16 - Chapter 7
17 ’ ) BT
Chapter 103. Embracery ‘
103—1 ” Chapter 27
Chapter 104. Escapes &Rescues 4 . o
1041 - : : Chapter 29 -
2 , Chapter 29
3 Chapter 29
4 Chapter 29
5 ... Chapter 29
6 e Chapter. 29
Ty s - Chapter 29
8 Chapter 29
9 o ~ 'Chapter 29
10 - ... Chapter 29
o1 ' L Chapter 29
12 - . Chapter 29
13 ' ' Chapter 29 S
1 , ( C‘Ihapter 29 [
' Chapter 105. Extortmn, Threats & Unlawful Takmgs :
105——1 o ‘ - Chapters 27 and 29
2 IR , Chapters 27 and 29 -
3. ‘ : Chapters 12 and 13
4 o - Chapters 12, 13 and 20
5 Chapters 12 13 and 21
: Chapter 1/0"6 Extradltlon o .
106—1 3 ~+ Chapter 30
Chapter 107. F‘lag—Offenses Against
107—1 - 33-10
- 33-10
- 33-10

33-10 -
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" Section of Penal

Section of Title 24 :. > Code (Title 2C): .
Chapter 108 Food & Drutrs o a
.108—1 : . 21-7
.2 : ) 21-7
3 21-7
4 21-7
5 21-7
6 21-7
7 - 217
8 21-7
9 35-3 "
Chapter 109. Forgery & Counterfeiting
109—1 , 211
9 - o 911
3 21-1
4 21-1
-5 Chapters 20 and 21—-1
6 21-1 :
7 21-1
8 Chapters 20 and 21*1
9 21-1 ]
10 - 21-1
11 : 21-1
Ohapter 110. Formcatmn
110—1 % Chapter'14 =
Chapter 111 Frauds & Cheats ,
111—1 i v s o Chapter 20
2 o Chapter 20
3 Chapter 20
4 \ Chapters 20 and 29
5 A " Chapter 21~
"6 IR Chapter 20
7 Chapter 20
8 “ Chapter 21"
9 e Chapter 21
10 0 ~» Chapter 21
11 B Chapter 21
12 ., Chapter 21

13 ' - Chapter 21
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Section of Title 2A
14
15
16
- 17
- 18
19
20 -~
21
21.1
22
23
24
25
26
27
28
29
) -30
31
32
33
34
35
36
37
. 38
39
40
41

43
44
45
46
47

" 48
49
50
51

49 :

- Section of .‘Penal ’
Code (Title 20’)

Chapter 21 - =
Chapter 21
Chapter 21

‘Chapter 21

Chapter 21
Chapter- 21
,Chapter 20
Chapters 20 and 21
Chapter 20
Chapter 21

Chapter- 21 .1 .0 ¢
Chapter 21

Chapters 20 and 21

Chapters 20 and, 21

Chapters 20 and 21
Chapters 20 and 21 -
Chapter 21 o
Chapter 20

~ Chapter 20

Chapter 21

- Chapter 21

N\

Chapter 2071 <1

C’hapter 20

Chapter 20. .

- Chapter 20 o ,

Chapter 21
Chapter 21
Chapter 21
Chapter 21 -
Chapter. 21
Chapter 21
Chapter 21
Chapter 21

~ Chapter 21
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Chapter 21
Chapter 21
Chapter 21
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T S “ Sectwn of Penal -
Section of Title 24+ = - - Code (Title 2C )
Chapter 112. Gammg

121 . : ‘ Chapter 37
2 TR Chapter. 37
-3 Chapter 37
4 Chapter 37
5 . Chapter 37
6 - Chapter 37
7 Chapter 37
8 . Chapter 37
Chapter 113. Homicide o
Lo 118—=1 Chapter 11 '
. 2 - o Chapter 11
3 Chapter 11
4 Chapter 11
5 - ‘Chapter 11
6 Subtitle 1
T RS | _
- 8. Chapter 12.
9 o Chapter 11
4 Chapber 114, Incest ”
114—1 B 242 o
2 . 1445242 and 4
Chapter 115. Indecency & Obscemty :
115—1 eI 14-5; 34-1
\ 1.1 S ) 341 _
12 A 34-1
13 - 41
14 L 341
5 o a1
2 il 341
3 341
31 B 341
32 = s 341
33 e 531
34 L 53-1
385 Sy 53-1
3.6 co e 53-1

3.7 R, t: 5
2200 -



~ Section of Penal

Section of Title 24: -~ Code (Title 2C ) :
3.8 - o b31
- 39 o : - 531
310 53-1 : -
4 : 834;341 .
5 - e
Ohapter 116. InSIgma—Fraternal & Military
116—1 o 2117
2 o S 21-17
3 - T 21-17
Chapter 117. Insurance _
117—1 R " Chapter 21
: 2 . R Chapters 20 and 21 . -
3 ’ i To be Renumbered in Title
4 : ' { 17, Chapter 33 }
Chapter 118. Kidnaping
118—1 ' : Chapter 13
2 Chapters 12 and 13
Chapter 119. Larceny & other Stealings '
119—1 , ._ Chapter 20
‘ 2 o : Chapter 20
3 : Chapter 20 -
4 ' Chapter 20
5. Chapters 20 and 21,
5.1 .. Chapter 20 -
52 ’ Chapter 20
5.3 ~ . Chapter 20
5.4 : - Chapter 20
2.5 - . Chapter 20
6 ' _ Chapter 20 \
7 ' Chapter 20
8 » Chapter 20
8.1 S ’
9 o ' Chapter 20 .
Chapter 119A. Loansharking '
119A—1 : 21-19
2 12-1; 20-2; 21—19
3 : o 21—19
4 ; 21-19
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Section of Penal

Section of Title 24: Code (Title 2C):
Chapter 120. Libel o . o
120—1 ‘ e
Chapter 121 Lotterles -
121—1 / 312
2 r 37-2.
© 3 37-2
4 37-2 )
5 - 372
. 6 37-2
Chapter 122. Malicious Mischief
122—1 s 17-3
2 . S 17-3; 21-12
3 213
4 " 17-8
5 17-3
6 17-3
7 17-3
8 33-3 ‘
9, o 17-3; 29~1 33~3
10 i ' 17-3; 33—10
11 , 33‘—3
12 33-10
Chapter 123. Manufacture, Sale, Etc., of Certain Artlcles
123—1 12-2
2 ' 12-2 o
3 ( A
4
5
6
7
g 1
9 < Renumber to Title 21
10
11
12
13
14
15 { J
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_ Section of Title 24:

Chapter 124.

- 124—1
2

Chapter 125.

1256—1

Chapter 126.
126—1

N OOt WO

Chapter 127

127—1

O i WD

Chapter 128.

128—1

UM o DO

Chapter 12
129—1

Chapter 130.

130—1
2

3
4
5

9.

Marrlage o

\

Mayhem

\

)S’ectioh of Penal
Code (Title 2C): . .

247
247

121

Mobs, Riots & Unlawful Assembhes

Motor Vehicles

Navigation

News Pho-tbgpapﬁérs & 'Rei‘)ortefs'"j‘: e

Nuisances

f-

- Chapter 33
.Chapter 33
Chapter 33 ,
Chapter 33"~
Chapter 33 |
Chapter 33
Chapter 33

21-1 and 4
20-7

29-8
12-1; 17-3

12-1
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: ‘ - Section of Penal
Section of Title 24: Cocle (Title 20)

.Chapter 131 PerJury & False Swearmg
- 1311 . Chapter 28
2 . Chapter 28
3 Chapter 28
4 Chapter 28-
5 ‘Chapter 28
6 - Chapter 28
T o Chapter 28
Chapter 132. Police Radio Alarms
132—1 - - 28-4; 334
Chapter 133. Prostitution
133—1 _ 34-2
2 34-2
3 34-2
4 34-2
5 342
6 342
7 RN 34-2
8 - 342 ,
9 . 24-4; 34—2
10 - 13-3; 14-3; 342
1 13-3; 34—2
.12 - 34-2
Chapter 134. Public Health
134—1 » 12-2 '
2 .- ' [P,
3 CoEer L |
Chdpter 135. Pubhc Ofﬁcers & Offices
135—1 30-2
2 ' o 30-2
3 20-2; 30-2
4 20-9; 30-2°
5 . 20-9; 30-2
6 1 20-9; 30-2
7 30-2
8 30-2
9 - 51-2
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w7 Section of Penal
- Section of Title 24: " ="~ Code (Title 2C):" "

10 21-15
1 21-1; 24-14
12 A 30-1
13 i 8041
Chapter 136. Public Records & Documents
136—1 S 21-3
Chapter 137. Railroads and Railways
137—1 : o 173
2 L : 17-3; 33-2 and 3
3 S ~ 332 and 3
Chapter 138. Rape & 'Carnai Abuse
138—1 i o ““Chapter 14
2 Lo . Chapter 14
Chapter 139. Receiving Stolen Property
139—1 : 207
2 20-7
3 20-7
4 " 20-7
Chapter 140. Religion ,
140—1 ’ : e
2 T
Chapter 141. Robbery -
141—1 191
Chapter 142. Seduction
141—1 ' 14-3
2 ’ » 14-3
3 14-6
Chapter 143. Sodomy o
143—1 ‘ 142
2 : \14-2 and 3
Chapter 144. Stink Bombs
1441 12-1; 17-3

2 ' 12-1; 17-3
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*Section of Penal

Section of Title 24: Code (Title 2C):
Chapter 145. Taxes . '
145—1 ‘ : 29-1 \
Chapter 146 Telegraph Telephone, Express, Ete.
146—1 . L
2 - 17-3
3 v 37-3
Chapter 147. Trademarks AT SO A AT
147—1 CAR Chapter 21
2 ST Chapter 21
3 v Chapter 21
4 B Chapter 21

“Chapter 148. Treason and Offenses Agamst the Government' e
148—1 : : .

929 el
22.1 284 (
« AT

Chapter 149. Unauthomzed use of Votmg Maohmes :
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' - Section of Penal,
Section of Title 24: Code (Title 2C): .~

Chapter 149A. Unlawful Entries ’
149A—1 33-14
2 C 33-14
3 o 33-14
Chapter 150. Warehouse Receipts .
150—1 Chapter 21
Chapter 151. Weapons and Explosives
151—1 39-1
2 ' 39-7
3 39-8
4 39-2
5 43-7; 44-3
6 39-5 -
7 39-5
8 39-3
9 394
10 39-4
10.1 , Renumber Outside of Tltle 2C
11 : ‘. - 39-3
12 . 39-3; 394
14 ' 39-3; .39-4
15 : 39-4
16 ../ b8&6
17 58-9
18 : 39-6
19 o 58-1
20 ‘ 58-1
21 58-1
22 58-1
23 vl 39-2
24 ‘ ‘ 58-2
- 25 T 58-2
26 SR . 58-2
20 58-2
28 58-2
31 R 392 ..
32 ‘ 58-3 ,
33 - .~ 583 R F OO
34 " 58-3
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‘ SR ~ Section of PenaZ -
Section.of Title 24+~~~ Code (Title 20 )
3 588
36 . 583
3T 583
38 L 58-3.
4 39-2
- 411 o .. 393 L
a2 893
. 42 - . 39-6 -
43 S 396
44 ' . B84 -
4.1 P 58—4
442 - g 584
45 ' 584
) 46 : o 39-2
o4 L 584
48 o 89-2
49 | S 39-1
P B0 sy 0 8928
R .
=52 585,
53 e , 58-5
54 / . 585
55 . 399
~ ) .56 S - 39-3 . CT
Y : 39-5 - L
571\ S e 68410
572 T ‘
573 o 899
58 - 393
59 o L 39-3
6 - - 393
61 : So89%3
62 : . 39-3; 304

...........

Subt@tle II. Criminal Procedwe .

Ohapter" 152, Deﬁmtlons Construction and General Prov1s1on
: ) [No Change]
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Section of Penal

Section of Title 24: .~ Code(Title 20):
Chapter 153. Rewards for Apprehensmn of Persons Accused of
, Crime

[No Change] o

Chapter 154. Peace Officers .
[No thano"e]

Chapter 155 Unlform Fresh Pursuit Law v
; [No Change] =

Chaptel 156. Uniform Actlon on Intrasta.te Fresh Pursmt
[No. Change]

Cihapber 156A. Wiretapping

156A—1 \ B4
2 541
'3 3312
4 33-12
5 13312
7 ! 542
8 54-3
9 54-3
10 543
11 - 54-3
12 L - 54-3
13 e 54-3
14 L 54-3
15 54-3
16 _ 54-3
17 > 54-3
18 54-3
19 ‘ 33-12
20 - ' 54-3
21 7 b44
22 B 545
23 7 b4b
24 S 46
26 o 548
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L - Section of Penal
Section of Title 24: Code (Title 2C): -

Chapter 157. County Detectives & Investigators
[No Change] ‘
Chapter 158. County Prosecutors
' - [No Change]

Chapter 158A. Public Defender
’ [No Change]

V(}hapter 159. Limitation of Criminal Prosecutions

159—1 ‘ 1-6
3 1-6
4 _ 1-6

Chapter 159A. Interstate Agreement on Detainers

[No Change]

Chapter 160. Extradition
. [No Change]
Chapter 161. Preliminary Proceedings in General
[No:Change]
Chapter 162. Bail & Recognizances -
[No Change]

Chapter 163. Trial '
161—1 . ’ ~ No Change
2 Chapter 4
3 ' Chapter 4

Chapter 164. Sentence and. imprisonment.
161—1 ~ . No Change
‘ - 446
43-7; 44-3
43-7; 44-3
43-7; 44-3
43-7; 44-3
43-7; 44-3
43-7; 44-3
. 43-7; 44-3
0 : 43-7; 44-3
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Section of Title 24 - |

11

1

13
14
15
16
17
18
19
20
21
22
23

24

25
26
27
28

Chapter 165. Death Sentence

Section of Penal
Code (Title 2C) =

43-7; 44-3

43-7; 44-3

- Chapter 43

No Change

43-10

Chapters 43 and 44 /

43-10 -

Chapters 43 and 44

43-10

No Change
43-10

Chapter 51

[No Change. See Introductory Note to Chapter 11.]
Chapter 166. Costs and Fines

166—1

231

Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
.~ Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,
Chapters 43,

44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46
44 and 46

44 and 46

Chapters 43, 44 and 46



, ‘ R . Section of Penal
Section of Title 24 : Code (thZe 20):

Chapter 166A. Reimbursement to Counties for Crlmmal Prose-
cution Expenses

[NQ Change]

Ohapter 167 Executlve Clemency
’ [No Change]

Chapter 168 Probatlon & Parole
168—1 - : Chapters 43, 44 and 45
2 L Chapters 43, 44 and 45
3 _Chapters 43, 44 and 45
4 Chapters 43, 44 and 45
5 . ‘ No Change
-6 , No Change
7 - No Change
8 - No Change. .. .
9 .. NoChamge -~
10 el “No Changet'
11 ‘ No: Change "=
A2 No Change
13- No Change
14 T o No Change
157 T No Change
16 No Change
U, e AR No Change
18 . No Change
19+ = " No Change
200 No Change
21 T No Change
2. . .. . No Change
230 T No Change
24 No Change
s 25 No Change

Ohapter 168A Rehablhtated Criminal Offenders
g [No Change]
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Section of Title 24:

Section'of Penal

~ Code (Title 20):

Subtitle 12. Dzsorderly Persons

* Chapter 169. General Prov181ons

169—1
2

W~ D W

O
=S

43-8
Chapter 46
Chapters 43, 44 and 45

- Move to Title 40

1-6
Chapter 51

Chapter 169A. Registravtion‘ of Persons Convicted of "Certain

Offenses

’[No Change]

Chapter 170. Dlsorderly Persons Generally
+ 332 and 7

1701

233

33-2 and 7
33-2 and 7
33-2 and 7
34-2
14-7

...........



Section of Title 24:

20
20.1
20.2
20.3
20.4
20.5
20.6
20.7
20.8
20.9 ‘
2010 |,
21 o
. 22
23 .
24
95 vt
25.1
25.2
- 25.3
—~ 254
A 25.5
25.6
25.7
25.8
- 25.9
- 25.10
25.11
25.12
26.13
25.14
- 25, 15
26
27
28
29
. 30
311
32
33
34

-8 e.ction of Penal
Code (Title 2C ) :

To be Renumbered in | -
Another Title

21-17
5-2
2-6
Chapters 20 and 21 -
' { To be Renumbered in }
Another Title
17-3 -
17-3
To be Renumbered in Title
{ 4, Chapter 5 }
12_2 Con
352 )
40-1
. 33-15
Chapter 21
- 40-2° ,
588 /
Chapter 29
35-5
35-5
35-5
35-5
35-5
33-1 and 2
33-1 and 2
12-1
12-1
33-1, 2 and 9
33-1, 2, 4 and 9
33-5
18-3
18-3; 33-7
17-3 -
17-3
17-3; 18-3
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. Sé’ction of Pen;zl “‘ ‘
Sectwn of Title 2A: -~ Code (Title2C): .-
3 S 12425 17-3
% 17-3"

37 s T

38 . 20-10
39 173
4 -~ Chapter 20
41 ©« Chapter 20 o
42 - ‘Chapters 20 and 21' )
43 N . Chapters 20 and 21 =~
4 ' ~ Chapters 20 and 21 o
.45 % Chapters 20 and 21
46 - ' Chapters 20 and 21
47 - ~~ Chapters 20 and 21
, 48 o - Chapters 20 and 21
‘49 “. -+ . Chapters 20 and 21
o 50 - ' SRS Chapters 20 and 21
- 501 : S 21-8 : :
502 . ' ' 21-8
- 50.3 0 o8
- 504 : o Chapters 20 and 21 =
505 - S Chapters 20 and 21
- 50.6 , -~ . Chapters 20 and 21
52 . e S B
541 e 3315 .
54.2 o 12-2; 244, 332
L , Chapters 20 and 21
- T
COBT oo~
58 S 183 -
59 - . 183
60 - o '12-2 and 3; 17-3 and
R " Chapter 33 L
61 - 17-3; and Chapter 33 ,
62 '12-2; 17-3; and Chapter 33
63 ' Chapters 20 and 21
64 I Chapters 20 and 21 °
641 . Chapters'20 and 21 o
642 R Chapters 20 and 21 °
C . 23 ‘



.‘Sectib% of Title 24:

65
66
67
67.1
68
69 -
69.1
69.1a ©
69.1b
. 692
693
694
69.5
69.6
69.7
69.8
70
71
72
73
4
75
76

77.2
77.2a
7726
773
774
775
77.6
77.8
779
77.10
oL, 771

R ST

7713

774

77.15

wo

~ -Section of Penal

Code (Title 2C):

33-16
17-3; 18-3
18-3

17-3

17-3 .

17-3

To be Renumbered in
~ Title 12

12-2; 17-2 and 3
12-2; 17-2 and 3
12-2; 17-2 and 3



Séction of Penal

Section of Title 24 : ' ; Code (Title 2C):

78 o ‘ “ ' 1
79 : an -
80 , o

- 81 : o . To be Renumbered in |
82 , 1 - Title 45
83
84 : . D
85 L , ‘ J
86 Chapter 21 ~
87 _ Chapter 21
88 Chapter 21

89 e :
90 - tha,pter 20 o

- 901 /[ To be Renumbered in N
90.2 { Title 34 } o
91 L .
92 L
93 - 17-3 ' .

94 | o
95 S .
96 - L

97 S Chapter 20 - .
98 .~ Chapter 20 " -
99 o Chapter 20
0  Chapter 20 °
101 o - Chapter 20 -
102 : 21-19
103 ' - 21-19

Ohapter 171. Observance of Sabbath Days
[No Change]
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APPENDIX B

ProvisioNs OQuTsiDE TITLE 2A AFFECTED
BY PENAL CODE

The following statutes should be amended or repealed, as noted
to mesh with the provisions of the Penal Code. These are in addl—
tion to the amendments recommended to the Parole Act as set
forth in Subtitle 3 of the Code.

Statute | Action Code Provision
N.J.S. o )
2A:69-1 - Repeal ‘ 2C:51-3
4:92-15, 16, 17, 18, Repeal 2C:33-11

19, 20, 21, 22, 23,
o4, 95, 26, 27, 28,
29, 32, 33

9:6-3 Amend to read as follows: 2011244

“Comviction under N.J.S. 2C:24—4 of Abuse, Abandonme%t_
Cruelty or Neglect of Chald.”’

““When any person is convicted under N.J.S. 2C:244a or b,

the Court may sentence as provided for that crime or ... [no
further change]. v
19:4-1 ~ Repeal \ 2C:51-3
30:4-82 ~ Repeal , 2C: 46
o and 7
41:31 ' Repeal 20:28-2
\ .
N\
)
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APPEN‘DIX C
ACT ESTABLISHING THE COMMISSION

An Act creating a commission to revise the statutory law pertaining
to crimes,. dlsorderly persons, criminal procedure and related statutory
law, prescribing its powers and duties and making an appropnatlon

L. 1968, c. 281.
(N.J.-S. 1:19-1 Et Seq.)

§1. A Criminal Law Revision Commission is hereby created
which shall consist of 9 members, 3 to be appointed by the President
of the Senate, 3 to be appointed by the Speaker of the General
Assembly and 3 to be appointed from the citizenry of the State at
large by the Governor. No more than 2 of each group of 3 shall
be of the same political party. Vacancies in the membership of the-
- commisgion shall be filled in the same manner as the original aph’

pointments were made. - :

§ 2. All of the members of the commission shall serve without
compensation but they shall be entitled to be reimbursed for all
necessary expenses incurred in the performance of their duties.

§.3. The commission shall organize as soon as may be after the
appointment of its members and shall select a chairman and vice-
chairman from among its members and a secretary who need not .
be a member of the commission.

§ 4. It shall be the duty of the commission to study and review
the statutory law pertaining to erimes, disorderly persons, criminal
procedure and related subject matter as contained in Title 2A of
the New Jersey Statutes and other laws and prepare a revision or
revisions thereof for enactment by the Legislature. It shall be the
purpose: of such revision or revisions to modernize the criminal -
law of this State so as to embody principles representing the best
~in modern statutory law, to eliminate inconsistencies, ambicruities,
- outmoded and conflicting, overlappmg and redundent provmlons
and to revise and codify the law in a logical, clear and concise
manner.

~§5. In the performance of its work, the commission shall estab-
l_Ish a working staff and may contraect with attorneys and consult-
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ants for specific portions of its work. The commission shall col-
laborate with the members and staff of the Law Revision and
Legislative Services Commission as to style and arrangement of
its proposals and shall be entitled to accept the assistance and
- services of such employees of any department of the State Govern-
ment, board, bureau, commission or agency as may be made
available to 1t and to employ such legal, stenographic, technical
and clerical a.ss1stanee and incur such traveling, prmtmw and other
- miscellaneous expenses as it may deem necessary in order to per-
form its duties and! to disseminate its report or reports and pro-
posals among those interested in the State, provided that the aggre-
gate of all expenditures for such purpose shall be within the limits
of the funds appropmated or otherwise made avaﬂable to it
therefor.

§ 6. The commission shall prepare and submit to the Governor
and the Legislature, such interim reports from time to time as it
shall determine and on or before April 1, 1971, a final report con-
taining its basie policy determinations and the pr1n01pa1 proposals
for substantive change in the law, together with the text of its pro-
posed revision. (Amended L. 1970, c. 68, § 1, eff. May 20, 1970.) .

§ 7. There is hereby appropriated to the commission the sum of
$50,000. 00 to earry out the purposes of this act.

§ 8. ThlS Act shall take effect immediately.





