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Brief for Appellant.

This appealis from a judgmentof the Supreme Court
affirming the judgment of the Perth Amboy District
Court.

The questions involved are:

1. W hether the D istrict Court should not have held
the plaintiffs guilty of contributory negligence.

2. Whether said D istrict Court should not. have held
that there was no negligence on the part of the defend-
ant.

3. W hether there was evidence of damage to the
amount awarded by the said D istrict Court.

4. W hether the said D istrict Court should have failed
to make any finding at all upon the various requests to
find.

5. W hether the failure of the D istrict Court to make
any finding in response to the numerous requests to find
on behalf of the defendant was error.

6. Whether the District Court should have refused
the m otion to non-suit.

7.W hether the D istrict Court should have refused the

motion for judgment in favor of the defendant.
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The appellee recovered a judgment against the ap-

pellant in the D istrict Court of the C ity of Perth A m -

boy for damages to his horse, wagon and harness
caused by a collision w ith appellant’'s automobile. The
automobile was properly lighted but the wagon did not

display a light as required by section Q2 A, 4 c. s',

page 4470, which reads: 1
“Every vehicle drawn by a horse, horses or
other beasts shall carry, during the period from

one hour after sunset to one hour before sunrise,

at least one lighted lamp, showing a light visible
at least tw o hundred and fifty feet. S aid light
shall be so displayed that it may be seen, either
in the direction tow ard 'which or from w hich
the vehicle is proceeding; and if any person
shall offend against this provision, such person

shall forfeit and pay the sum of one dollar for



the use of the township, to be sued for and re-
covered by any person who shall sue for the
same.”

A- motion to nonsuit for this and other reasons was
refused (p. 47), and requests to find that the plaintiff
was guilty of contributory negligence, and also that
the accident was caused by failure to carry a light on
the wagon as required by law, were made (p. 67) and
exceptions allowed (pp. 68 and 73).

P lain tiff’'s driver, Steve Lengyel, testified on his di-
rect exam ination (p. 25)

Q . Did you have a light on the wagon?

A Yes, sir.

Q . W as it lighted?

A. Yes, sir.

Q . W here was it?

A. Inside wagon in the back.

Q. Whereabouts in the back?

A. W ay back on the side.

Q. How was it fastened in, the wagon?

A. It was tied.

Q. How was it fastened?

A . | tied him on.

Q. Hanging from what part of the wagon?

A. Left-hand side.

Q. Near the top?

A. On the side from the top— fit was hanging
down from the side; | tied him w ith a string so
“he couldn’'t fall off.

Q. Tied from the top and side?

A. Yes, sir.

Q. How far could you see that light from
the back of the wagon?

A. About 200 feet.

It nowhere appears that the light on that wagon
that night could be seen at a greater distance than
200 feet. This may have been due to the incapacity
of the lantern; or because the light was not turned



high enough, or because the glass was dirty, or because
it hung in the wagon im properly, or for other reasons
which may sug'gest themselves. The defendant testified
that the wagon displayed no light at all, but we have,
of course, now to deal w ith tlp.e testimony on behalf of

the plaintiff.

Plaintiee's Driver was Guilty oe Negligence

Per se¢ in Failing to Obey the Law.

(a) . Because the light could not be seen 250
away, and

(b) Because it was hung w ithin the wagon in a
manner w hich defeated the purpose of the'statute.

The statute requires that said light shall be so dis-

played that it may be seen, &c., as above quoted.

A light displayed in the usual manner on horse-
drawn vehicles throws an unobstructed glare into the
road, greatly increasing its efficiency for the purpose
intended. W hen hanging near the top and side and
inside a vehicle, that glare is not thrown upon the high-
way where other drivers can see it. This light, more-
over, must have been more plainly visible on one side
of the highway than on the other, and when the vehicle
came to a turn in the road, as the testimony shows it
did in this case, it m ight be entirely obscured by the
side of the wagon near which it hung.

It is submitted that a light hung inside of a wagon
is not displayed in compliance w ith the requirements of
the statute, and that it would be a most dangerous
precedent to hold otherwise.

The word display of itself has a meaning inconsistent
w ith the manner in which this light was carried. D is -
play has the meaning, according to the dictionary defini-
tion, of spreading wide or expanding, spreading before
the view . A light w ill shine under a bushel, but is not
displayed there w ithin the meaning of this statute, and

a light shining inside a covered wagon is not displayed
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w ith in th e m eaning of this statute, even though the
rear curtain is rolled up.

i Weller ,. Chicago, M. & St. P. Ry. Co, 23 S. W.
1061, at page 1065, SUbdiviSion 4. tne court neots that
th e vio lation by plaintiff of a speed ordinance w hich

contributed to cause his death was negligence pel"Se,

and quoted with approval Shearman and Redfield on

Negllgence (section 13) : “The violation of any statu-
tory or valid municipal regulation established for the
purpose of protecting persons or property from injury,

is of itself sufficient to prove such a breach of duty as
w ill sustain a private action for negligence if the other

elem ents o f actionable negligence e xis t/’ A nd also

quotes w ith approval an excerpt from BOSChartv. Tut—
tle, 59 COI’H’Z 8. 21 Atl. Q25 : “In every case which we
have been able to examine where it appears that dis-
obedience to the law directly contributed to the injury

it has been accepted as a perfect defense.” A nd cites,
a1so, Newcomb . Protective Dept., 146 Mass. 600
16 N. B. 555; Shearman and Redfield on Neg., 646.

A nd proceed to say, “W hile one is transgressing the
la w he should not be perm itted to claim indem nity for
an injury from the wrongful act of another to which

his dwn transgression contributed.

The presence of this im properly safeguarded horse
and wagon upon the highway was in fact a nuisance.
W hether that be so, however, it was contributory negli-
gence, disentitling its owner to recover.

see. aiso, Banks .. Highland, 136 Mass. 485.

I'n fact independently -of any statute violation the
presence of an unlighted wagon at night on a highway

under modern conditions oftravel is of itself negligence.

Defendant was Not Negligent.

N ot only was the plaintiff guilty of negligence perse,
but the defendant was not guilty of any negligence in

failing to see a vehicle displaying a light so hung.



5

This was also covered by the m otion to nonsuit and
a refused request to find.

An openly displayed lantern diffuses its light on all
sides and is plainly observable in the darkness from
all directions. A light hung inside and near to one
side of a covered wagon would notbe seen by the driver
of a vehicle approaching from the rear if there were
a slight bend in the road. That being so, the testi-
mony of the plaintiff and of the defendant are con-
sistent, the one saying that his wagon carried a Ilight

and the other saying that it did not, because in going

around this bend the light would naturally be shut off
from the view of the automobile driver. The latter’s
headlights being flashed into a field because of the
turn, instead of into the body of the road, he would

not see the wagon, in front of him bécause it failed to
diSplaya light, and there was, therefore, no negligence
on the part of the automobile driver. The only duty
w hich the defendant owed to the plaintiff was to re-
frain from w ilfu lly in juring him

The Court found (p . 64 1. 12) that both drivers
were “going slowly on the proper side of the road.”

n Monger «. Laur, 55 N. J. L. 205, the detendgant
was driving slowly along the street looking at the roofs
of houses and ran into plaintiff’s instrument, which he
did not see and had no reason to expect to encounter,
iand it was held that plaintiffs were guilty of contribu-
tory negligence and that there was no negligence proved
on the part of the defendant. (See paragraph 4 of
the syllabus, page 206,)

I'n the present case the defendant was in a much
better position because he was on the lookout for ve-
hicles, and failed to see plaintiff's because it did not

properly exhibit a light.



The Judgment was Rendered eor an Excessive

Amount.

At page 35, line 32, the witness Campion testified

as follow s:

Q. The wagon itself wasn’'t worth much more

than the repairs?

A. The wagon is w orth a hundred

tw enty-five dollars, that is to the man when

has ta get a new one.

Q. He couldn’'t have sold it for a hundred

and twenty-five?

A. He couldn’t sell it, but he would have
pay that for a new one. He couldn’t get
dollars for it if he wanted to after the accident.

Q. How much could he have got before
accident?

A. He could get more than fifty dollars,
cording to who he was selling it to ; you

get fifty, seventy-five or a hundred; you
tell about that.

Q. The day before it w as injured, w
w orth sixty dollars?

A. Yes, sir.

Q. Sixty-five?

A. Yes, sir, or more in the open m arket;

don’'t suppose it wowuld bring more than seventy-

five dollars in the open market.

S o that the nearest the w itness could come to

value of the wagon the day after the accident was
you could not get fifty dollars for it, from w hich

fair to assume that he meant that not much less

fifty dollars was what it was worth. H e then testifies

that in the open market before the accident he

suppose it would bring seventy-five dollars. The

age to Jhe wagon, therefore, was about twenty-five
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As to the injury to the horse, the veterinarian testi-
fied (p. 38 i. *24) that he presumed the injury to the
horse would take fifty dollars off his value.

These withesses to values were not qualified to te s tify
to them , errors which are also covered by exception.

The only testim ony as to damage to the harness
offered by the plaintiff was as follow s (p.58, 1 22, &c.)

Q. The harness that was on the horse, what
was the m atter with that?

A. | showed it to M r. Bernhardt.

Q. Is the harness there?

A. There torn apart; the only thing le ft is
the bridle that goes on the horse.

Q. How much did that harness cost you?

A. | don’'t exactly remember the price.

Q. W hat is the price of harness of that kind ?

A. From thirty -tw o to thirty-five dollars.
M r. 'Strong— W hen it is new?
The W ithess— Yes, sir.
Q. How old is this harness ?
A. One and a half years old.
There was no evidence, it w ill be observed, to show

what the value this year-and-a-half-old harness was at
the time of the accident. The only test of-the damage
is furnished by the defendant, who, being recalled and
cross-examined by plaintiff's attorney and examined by
the Court, testified that it would cost probably five dol-
lars to repair it (p. 60, 1 2), and who repeated that
testimony on the same page at line 28 on redirect.
The point is not that there was conflicting evidence
as to the damages, and that they were excessive be-
cause against the weight of evidence, but that there s
no evidence whatever to sustain a larger finding than

the sum of eighty-three or eighty-four dollars, as fo I-

low s
\
Damage to the wagon, twenty-five dollars; damage
to the horse, fifty dollars; damage to the harness, five
dollars; damage for doctor’s bills, three or four dol-

lars. (See statement of plaintiff's counsel, p. 65, 1. 24.)
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The judgm ent was rendered for one hundred and

thirty-three dollars damages (p. 12, 1 23).

It was Error to Refuse to Render any Finding

at aeg Upon the Various Requests to Find.

Repeated decisions o f this Court hold that there
should be requests to find where trials are had without
a jury in order to found an appeal.

Numerous requests were made in th e present case
and entirely ignored by the trial judge, who, however,
allowed an exception on his failure to find at all (p.73).
It may well be that his findings on some of these re-
quests, if rendered, would have been inconsistent with
a judgm ent for the plaintiff.

Defendant was entitled to have a ruling on each of
his various requests in order that he might take ad-
vantage of any failure of the Court to properly rule
the law or apply it to the facts as found.

I f defendant's driver, while driving carefully, was
blinded by the lig h ts of an approaching automobile,
it would have been an unavoidable accident, for which

there would have been no liability.

THEODOTRE STRONG,

Of Counsel with Appellant.
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STATEMENT.

This cause is on appeal before this Court', from a

judgment of the Supreme Court affirming a judgment

of the D istrict Court of the C ity of Perth Amboy, in

the sum of $133.00, in favor of the Appellees for dam -

"ee 30

age to a horse, wagon and harness caused by the

ligent operation of an automobile of the Appellant.

The collision occurred on a moonlight night, in the

month of May, 1916, w hile the servant of the-appellant

was driving an automobile truck along a public high-

way leading from Rahway to Woodbridge. The truck

was driven w ith such a degree of negligence that it

collided w ith a horse and wagon thatlwas going in the

same direction, and caused what is known as a *“ rear-

end collision.” 40
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iis'Jin. error when'he.re fersf£ totthis«A ct,” as thisjA ct'"Was
amended by the supplement P. L. Laws 1911, page 39,
Chapter 2/, which Act was again amended by a sup-
plement passed P. L. 1916, Page 230, Chapter 204, w hich
requires that a vehicle drawn by a horse shall carry
a light.during the period ‘from thirty minutes before
sunrise to thirty minutes after sunset, and when a'fog
prevails, and it is im possible to see for a long'distance,
the light shall be of such- a nature and display so that
it may be seen ata point atleasttwo'hundred and fifty
feet in the direction towards which the vehicle is pro-
ceeding. and from a point at least two hundred and
fifty feet from the direction in which the vehicle is pro-
ceeding. A violation of this Act is attended by a fine
of not less than Two Dollars and F ifty Cents and not
more than Five Dollars, to be paid to the Collector of
Taxes of the m unicipality within which the proceeding

is taken.

;A ssuming that*the plaintiffs in this- case,had no light
on their wagon, the defendant jhad no right to run

them down.

Thelforegoing ¢statute is apenal statute, andlthe -vio-
lation thereof does not give a private right of action,
and the defendant would have to prove more than a
violation of the statute;’he would havelto prove that
the violation of the Statute was the cause Of the injury

in’'this case.

(Evers'vs. Davis,-86N. J.!Law, ;Page 196.)

The Appellant evidently is of the opinion that a

'violation of penal statute’'is per se negligence. This
is not the daw . A person may violate the law of the
Itoad, and -still recover, providing that the violation

was not-the cause'of the'injuries sustained by him

This is'the decision o ftthis!iC outt'in the <case of

Decou vs. Dexheimer, 73 Atl. Rep. Page 40.

20

40
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This case is a case sim ilar in character to the case

at bar.

I'n the “ Decou’” ease the wagon did not carry any

lights; nevertheless, the Court held the defendant was

not justified in running him down, and that it was a
question for the jury, the Court saying “ the fact that
the wagon carried no light is im m aterial.” “Even if
it had been compelled to carry lights and had failed

to do so the defendant would not have been justified

in running it down.”

The evidence in this case not only shows that there
was a light on .the wagon that fulfilled the require-
ments of the statute, but it also shows that the defend-

ant could plainly see the wagon if he was looking.

John Kenna, (Case, Page 21) states that it was a
moonlight night, and (Case, Page 17) that the wagon
was past the turn, and that the point of the <collision
was a straight road; that a person could see nearly
for half a mile up the road; that he saw the wagon
three or four hundred yards from the turn, and that

he saw a light on the wagon.

Steve Lengyel, the driver of the wagon, testified
(Case, Page 25) that he was driving in the wagon on
the right hand side “ right alongside of the ditch,
the wheels of the wagon being partly on the ‘W‘

cadam and partly in the dirt; that the road was

straight at the point where his wagon was struck by

the automobile; that he had a light on the inside of
the wagon and “ way back on the side;” that the
light was secured from ‘the to p of the wagon w ith
a string (Case, Page 26). This witness further testi-

fied that “ you <could see the light from the back of
the wagon about two hundred feet;” that the auto-
mobile, without any w arning struck the wagon in

the rear.



Henry Neider, a witness, testified (Case, Page 41)
that the wagon was on the right hand side of the
road between the ‘M acadam’ and the dirt; that one
wheel was on-the ‘Macadam’ and one on the soft dirt;
that he saw a ,(light in the wagon and an automobile
coming approxim ately one hundred feet; that when
the automobile got w ithin ten feet, he knew it was
going to hit; that the road was straight at the point
where the collision occurred; that he was about one
hundred feet away from the wagon where the c¢olli-
sion occurred. (Case, Page 42) this witness testifies

as follow s:

Q. Could you see the light?

A Yes

Q In the wagon?

A Yes

Q. How far could you see that light?

A | could see that at least two or three hun -

dred feet in front of me.”

Joseph Klein, one of the plaintiffs, (bottom of Case,
Page 45 and top of Page 46) testifies as follow s:
Q. How far could you see that light?

A . I can see it- further than an automobile Ilight,

because it don’'t glare.

Q. How far, | am asking you?

A Two hundred yards or three hundred, | can't
tell you.

Q. Indicate a distance.

A . From here to th e corner, where that Street is

blocked o ff.

M r. Brown: W ill you agree that that is three
hundred yards to where it says ‘“Street Closed, "’

down there ?

M r. S trong: | am inclined to thin k it is

about that,

10

20

30

40



The driver of the automobile, Sebastian Polgar, tes-

tifie d (Case, Page 48) that he had four good lights on

his truck, and then the following testimony appears:
Q. W ith the lights you had could you easily see?
A . Three or four hundred feet | could see.
Q. Could you see the road in front of you with

these lights ?

A . Sure.
10 Q. W hat is three hundred feet?
A . That corner (indicating.)
Q. W here they have the street closed?
A M ore than that.

The ease was tried without a jury (Case, Pages 11,

, 12, 13 and 14).

There being evidence upon which the trial Court
could base its judgm ent, this Court should not reverse

20 the judgment of the Court below .

Phelps vs. Seymour, 70 N. J. Law, page 626.
Upton vs. Slater, 83 Law, page 372.
Backes vs. Movsovich, 82 Law, page 44.

Cloister D airy Farmers vs> N. J. Central R. R., 88

Law, 557.

It is intended by this point, to cover the motions for

a non-suit and a direction of a verdict.

qq For the reason that there was evidence before the
Court of the negligence on the. part of the defendant,

the court was justified in finding for the plaintiff.

.
THE DEFENDANT WAS GUILTY OF NEGLIGENCE

As referred to under the First point, the driver of
the plaintiff's wagon was, on the extreme right hand

4(] side of the road, part of which wagon being on the



Macadam. The road was a straight road, and it
was a moonlight night, and according to the testimony
of the driver of the automobile, he could see at least
three hundred feet ahead of him w ith the lights that

he was carrying on the automobile.

John Kenna, an eye witness, testified as follow s,

(Case, Pages 17 and 18),

Q. Tell the Court what you saw.
A The automobile had come around the curve in
the road and it didnt slacken down and we knew it was

going to hit, and M r. Klein’'’s driver was on the right-
hand side of the road and the automobile was on the

right-hand side of the road, and he made no e ffort to

turn out. You could just about make out the auto-
mobile and he came right into the wagon. W hen it
stopped we asked the driver what was the m atter. He
seemed to be asleep and we picked up his. light and
handed it to him, and he wanted to know what that
was.l

That the truck was going about twelve or fifteen
mies an hour, and that the horse was walking- that
the autom obile did not give any sign or blow any
horn5thatthe horse galloped and ran down the road,
and that thereupon Kenna went to the driver; that he
picked up the head light of the automobile and passed
it to the operator of the automobile, who answered

“W hat's that?”

Cross examination (Case, Page 22) Kenna testified
that-the driver of the wagon did not jump out; that

the wagon was swinging from side to side.

Henry Neider (Case, Page 40) testified that the au-
omobile hit the rear of the wagon, andthat as soon as

e automobile hit the wagon it shoved the wagon

10

20

30

40
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against the horse, and. the horse became frightened and

galloped down the road like a “ strick of lightning.”

The driver of the autom obile, S ebastian Polgar,
(Case, Page 52) testified that he could see a man w alk-
ing at least two hundred and fifty feet away, with the

lights he had on his autom obile.

If the road being straight and it being a moonlight
night, and the horse and wagon being on "the extreme
right hand side of the road w ith two of the wheels off
the ‘macadam,” and a light in the wagon that could be
seen at a distance of at least three hundred feet, it was
the duty of the driver of the automobile to avoid col-

liding with the wagon; consequently, the defendant’s

servant was negligent.

The Court and counsel in this case viewed the road

and scene of the accident. (Case, Pages 63 and 65).

THE DAMAGES AWARDED BY THE COURT BE-
LOW ARE SUPPORTED BY LEGAL TESTI-
MONY.

There was much testim ony upon w hich the judg-

ment for damages could legally be awarded.

M r. Campion, a man of about forty-five years of age,

te stified that he was in the blacksm ith business (Case,

Page 34) since he was 13 years of age. That he knew
the horse and wagon very well (Case, Page 33). “ That
the wagon sim ply busted all to pieces.” One hind
wheel broken, spring, shaft and axle bent.’ That the

cost of repairing the wagon would be $90.00 (Case,
Page 34;) that the cost of painting the wagon would
be $18, and that the wagon was worth $125.00 (Case,

Page 35) before the <collision.



Seth Lockwood, a licensed veterinary of the S tate
of New Jersey for over forty years says that he ad-
ministered to the horse the next day; that the horse
was about seven (7) years-old. On page 39 he said
that he treated the horse w hen he came from the
W est; that the horse had one hind leg strained and

his belly skinned; that the injury to the leg caused

the cord in the leg to swell so that the horse was
knuckled and that the horse w ill be knuckled as long
as it lives. (Page 38, State of the Case); that the

value of the horse before the accident was $225 or

$250. Then the following testimony appears:

Q. A fter the accident?

A That s hard to say. For ordinary w o rk he
w ill do his work. If he wants to sell him, that’'s an

eye-sore. Nobody would want to buy a horse that is

up on the ankle.

W hat would be the difference in value?

M r. Strong: I object; he has not qualified.

The Court: | thin k he is qualified; forty

years a veterinary.”

If a veterinary of forty years' standing does not
know the value of a horse, it w ill be hard to get a per-
son who does. The doctor testified that the injury to
the horse had depreciated its value at least fifty dol-
lars ($50.00). (See page 38, State of the Case.) This
is no doubt a very modest estimate of the permanent
injury that was sustained by the horse. The Doctor
further testified that he treated the horse four or five

imes after the accident, and charged a dollar for each

Joseph Klein, one of the plaintiffs, testified (Ca<
ges 44 and 40 ); that the wagon was one year ol

at it cost $125.00 new, and $18.00 for painting; th

10

30

40
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the wagon was always kept in. good condition; that
the horse was live or six years old, that he paid two
hundred and fifty dollars ($250) for the horse one
year ago; that the horse was laid up for two weeks
because of his injuries; that the horse is knuckled be-
cause of the accident, the injured leg having swollen
bigger than the other legs. He testifies (Case, Page
58) that the harness was torn apart; that the price of
the harness was from $32.00 to $35.00; that the harness
was one and one-half years old (see page 59, State of
Case); that he bought a sim ilar delivery wagon to the
one that was damaged at the time of the accident and

it cost him $125.00.

M r. Bernhardt, th e defendant himself, ja witness
who was not a 'gualified witness, testified as to the
value (Case, Page B§5) that he imagined that the
horse was worth about $155.00. He testified (Case,
Page 57) that he saw the horse in the stable the morn-
ing a fter the accident, and that the horse was s till
nervous and e xcited; and (Case, Page 60) that it
would cost $5.00 to fix the breeches and strap that
were broken; that he didn’'t remember seeing the re-

m aining part of the harness.

The Court, therefore, in estim ating damages had
the full testimony before it. The testim ony of Mr.
Kenna, who has been working as a wheelwright and
blacksm ith all his life, who said $90.00 to repair the
wagon, and $13.00 for painting and le tte rin g . A nd
that of Dr. Lockwood that the horse was permanently
damaged to the extent of $50; that he charged $4.00
for his visits. The testimony of M]|r. Klein that the
wagon was com pletely demolished, and that it cost
$125.00 a year ago; that the damage to the harness
was from $32.00 to $35.00. M r. Bernhardt puts the
damage to the harness at about $5.00. The horse was

in the stable for two weeks, according to M r. Klein's

testim ony.
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It w ill be seen by computing these figures, supported
by legal testimony, that the sum of $133.00 judgment
for all the damages sustained, was clearly w ithin the

testimony.

I f there are tw o conclusions to be drawn

from the testimony, that which, supports the judgment

should be followed. Cloister D airy Farmers vs. Cen-
tral R. R-, 8) Law, page S ftir ja
The appeal in this case in regard to excessive dam -

ages,is the same as a w rit of error and the damages
therefore are not a subject of review .

Streuli vs. W owitz, 80 N. J., Daw, page 180,

There was legal evidence to support the amount of
damages found, and therefore the judgment of the

Court below should be affirmed on this point.

20

(Hoisting M achinery Ce. vs. Coller Iron W orks,

84 N. J. Law, page 504.)
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Iv.

THERE WAS NO ERROR IN THE COURT REFUS-
ING TO MAKING THE FINDINGS REQUESTED
BY THE APPELLANT.

The Requests for findings were not subm itted to the
Court until after sum moning up of counsel in the case
(Case, Page 66) The requests may be found on pages

67 an(j 68, state of the Case.

A fter the requests were offered, counsel for Appel-
lant made the following statement to the Court (Case,

Page 68):

“1f your Honor should find adversely, could |
now be considered as taking a general exception
to your Honor's failure to find as specifically re-

quested to find?

The Court: Yes, sir.”

The Court reserved decision at the conclusion of the
trial (Case, Page 12) and did not render judgment un-

til the 5th day of August, 1916.

The Court by this judgment refused to find the re-
quests as made by the Appellant, and righ tfully so ac-

cording to the testimony which was then before him.

The Court was warranted in law in finding adverse-
ly to the defendant on all of the requests, as they per-

tained to blended questions of law and fact.

The Court's determ ination was, therefore, legal and

proper.

Edward Co. vs. Drum Works,88N.J.Law.189.
Blanchard Bros. vs. Berondge, 86 N. J. Law, 561.

W ebster vs. County of Hudson, 86N J. Law
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The Appellant objects that the Court did not make
any ruling in regard to his requests. He wevidently
overlooked the fact of the general exception that he

Cmurt helow (Cp'

T-tIUIYLAS tSIXU W 1V,

Of Counsel with

Appellees.
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Notice of Appeal.

District Court oi the City oi Perth
ftmbou.

Herman Hopper and Jos eph

Kl ein,
PldnHffs, T Jn Tort

VS. 10

John . Ber nhardt,
Defendant.

To the said Herman Hopper and Joseph Klein, plain-
tiffs, and Thomas Brown, Esq., their attorney.
Take notice that the defendant hereby appeals to the
New Jersey Supreme Court from the judgment of the
D istrict Court of the C ity of Perth Amboy rendered in
the above stated action on the fifteenth day of August, 20
A . D. nineteen hundred and sixteen.

Dated August 23, 1916.
Theodore Strong,

Attorney for Defendant.

Service acknowledged August 24th, 1916.
(signed) Thomas Brown ,

A ttorney for P laintiff.

DISTRICT COURT SUMMONS .
30

State of New Jersey.
Middlesex County,
City of Perth Amboy, ss.

The State of New Jersey, to the Sergeant-

[L.S] at-Arms of the D istrict Court of the C ity
of Perth Amboy or any Constable of the
County of Middlesex: Summon

John F. Bernhardt to appear before the D istrict



20

.6
Summons.

Court of the C ity of Perth Amboy, to be held at the

C ity Hall, in said City, on the second day of June,
thousand nine hundred and sixteen at ten o’clock in

forenoon to answer unto Herman Kopper, and Jo

one
the

seph

Klein, partners, trading as Kopper & Klein, in an action

In Tort, Demand five hundred dollars ($500.00). H
of fail not.
W ithess Charles C. Hommann, Esq., Judge of

ere -

said

D istrict Court at Perth Amboy aforesaid the twenty-

second day of May in the year one thousand nine

dred and sixteen.

hun-

John 4. Quinn, cierk.

Thomas Brow n,,
P lain tiff's Attorney.

No. 8564.

DISTRICT COURT OF THE CITY OF PER

AMBOY.

Herman Kopper, anda Joseph
Klein, partners, trading as

Kopper & Klein,

Plalntﬂs' Summons on
VS. Contract.
John r. Bernhardt, 140 Ward

Street, New Brunswick,

Defendant.

Demand $500.00.
Court Cost $3.60."
M ilage .96.
Returnable June 2d, A. D. 1916, 10 o'clock A. M
| served the within summons May 25, 1916, on
F. Bernhardt the Defendant by reading the same to
and delivering to him a copy thereof.

Wm. H. Hof fner,

Sergeant-at-A

TH

John

him

rms.
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State of Demand.

DISTRICT COURT O F THE CITY O F PERTH

AMBOY.

Herman Kopper, and Joseph
Klein, partners, trading as

Kopper & Klein,
State of

Plaintiffs,
Demand.
Vs.

John f. Bernhardt,
Defendant.

1. P laintiffs demand of the defendant, the sum of
five hundred dollars ($500.00), for that, whereas, on
or about the ninth day of May, 1916, the plaintiffs were
the owners of a horse and wagon, then and there being
driven along the public highway or street in the Town-
ship of Woodbridge, County of Middlesex, and known
as St. George’s Avenue, in a Southerly direction.

2. Thatwhile said horse and wagon was being driven
by the servant of the plaintiffs, as aforesaid, the de-
fendant through his servant, was then and there oper-
ating and directing an automobile in the same direction
as the plaintiffs, on the street or highway aforesaid.

3. That the defendant through his servant did then
and there negligently and carelessly operate said auto-
mobile so as to lose control of the same, and did negli-
gently and carelessly drive into and against the horse
and wagon of the plaintiffs, thereby destroying said
wagon, and injuring the said horse severely, and did
also destroy the harness then and there wused by the
p laintiffs in hitching and fastening their horse tO Sald
wagon.

P laintiffs sustained, and claim damages in.the stun of
five hundred dollars ($500.00).

(signed) Thomas Brown.

(Filed May 26, 1916.)

10

20

30
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Appointment of Stenographer.

DISTRICT COURT O F THE cCITY O F PERTH

AMBOY

Herman Kopper, ana Joseph
Klein, opartners, trading as
Kopper & Klein,
Plaintiffs. ., +..
VS.

John f. Bernhardt,
Defendant.

A pplication having been made to me for the appoint-
ment of a stenographer to transcribe the proceedings at
the trial of the above cause and take down the testimony
therein, I do hereby designate Harold Vaughn a steno-
grapher to act as aforesaid in said cause at the expense
of the party so applying.

(signed) ¢c. ¢c. Hommann,

Dated July 26th, 1916. Judge

(Filed July 29, 1916.)

Know all men by these presents, that we, John F.
Bernhardt and W illiam J. Banker, of the City of New
Brunswick in the County of Middlesex and State of
New Jersey, are held and firmly bound unto Herman
Kopper and Joseph Klein in the sum of four hundred
dollars, for payment of which sum we bind ourselves,
our heirs, executors, and adm inistrators, join tly and
severally, firm ly by these presents.

Sealed with our seals and dated this tw enty-third day
of August, nineteen hundred and sixteen;

W hereas, a judgment was rendered in the D istrict
Court of the C ity of Perth Amboy on the fifteenth day
of August, in the year nineteen hundred and sixteen, in

a suit therein depending wherein Herman Kopper and
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Appointment of Stenographer.

Joseph Klein are plaintiffs and John F. Bernhardtis de-
fendant for the sum of one hundred and thirty-three
dollars damages and ten dollars and twenty-one cents
costs of suit, and the defendant John F. Bernhardt is
about to appeal from said judgment of the said D istrict
Court of the City of Perth Amboy to the New Jersey
Supreme Court.

Now, the condition of this obligation is such, that if
the said John F. Bemhadt shallpay the costs of the said
appeal, whatever be the result thereof, and shall pay to
the said Herman Kopper and Joseph Klein the judg-
ment of the D istrict Court of the C ity of Perth Amboy
so as aforesaid rendered against the said John F. Bern-
hardt if the said appeal be not prosecuted by the said
John F. Bernhardt, or be dismissed, then this obligation
to be void; otherwise, to remain in full force and vir-

tue .
(signed John f. Bernhardt, [l.s.]
(signed) William J. Banker. [l.s.]

Signed, sealed and delivered

in the presence of

I. Benj. Glueck fe Id .

State of New Jersey,
County of Middlesex, ss.

W illiam J. Banker, being duly sworn on his oath says,
that he is the surety in the within named bond; that he
is a freeholder in the County of Middlesex and has
property subject to execution worth the sum of four
hundred dollars over and above all his just debts and
lia b ilitie s .

(signed) William J. Banker.
Subscribed and sworn to before me.
this 23rd day of August, 19.16.

I. Benj. Glu eck fel d,

A M aster in Chancery of New Jersey.

10

20

3
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Extension of Time to Settle Case on Appeal.
State of New Jersey,
County of Middlesex, ss.

Be it remembered that on this 23rd day of August,

nineteen hundred and sixteen, before me, the sub -

scriber, a M aster in Chancery of New Jersey, person-

ally appeared John F. Bernhardt and W illia m J.

Banker, to me known to be the parties who executed

the foregoing bond, and | having first made known to

them the contents thereof, they severally acknowledged

A ey signed, sealed and delivered the same as their

voluntary act and deed for the uses and purposes there-

in expressed.
(signed) L. Benj. Glueckfeld ,

M aster in Chancery of N"ew Jersey.

| approve of the w ithin bond. Let it be filed.

(signed) c. c. Hommann,

Judge, D istrict Court of the C ity of Perth Amboy.

(Filed August 25, 1916.)

DISTRICT COURT OF THE CITY O F PERTH

AMBOY

Herman Kopper, and Josep h

Klein, partners, trading as

Kopper & Klein, In Tort.

Plaintiffs, h ,rder
VS

John f. Bernhardt,

Defendant.

It is ordered that the time w ithin which the case on

appeal shall be agreed upon or settled, be and the same

hereby is extended until the second day of October next,

(i916).

(signed) ¢. ¢. Hommann,

Dated August 28th, 1916. Judge.

(Filed August 30, 1916.)
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Extension of Time to Settle Case on Appeal.

DISTRICT COURT O F THE CITY O F PERTH

AMBOY.

Herman Kopper, and Joseph

Klein, opartners, trading as
Kopper & Klein, In Tort.
Plaintiffs. + ...
VS.
John f. Bernhardt, to

Defendant.

It is ordered that the time within which the case on
appeal shall be agreed upon or settled, be and the same
hereby is further extended until the tenth day of O cto-
ber next, (1916). «C: *<

(signed) ¢. ¢c. Hommann,

D ated September 29th, 1916. Judge.

(Filed October 2, 1916.) 20

DISTRICT COURT OF PERTH AMBOY, N. J.

Herman Kopper, and Joseph

In Tort.

Klein, partners, trading as
Demand $500.00.

Kopper & Klein,
Thomas Brown,

Plaintiffs,

PPtff A tt'y.

VS.
Theo. Strong,
John f. Bernhardt, 30

D e f'ts A tty.
Defendant.

Filed A. D. 1916.

Summons was issued tested May 22d, A. D, 1916,
Returnable June 2d, A. D. 1916.
The summons was returned as follows, vizi

| served the w ithin summons: May 25, 1916, on John
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Copy of Clerk’s Docket.

F. Bernhardt, the defendant, by reading the same to
him and delivering to him a copy thereof,

Wm. H. Hoff ner s Sergeant-at-Arm s,

Plaintiff’s demand was filed May 26th, A. D. 1916.

June 2d, A. D. 1916. This cause adjourned until
June 9th, 16th, 23d, July 7th, 26th, 1916.

July 26th, A. D. 1916. This cause was called at ten
o’clock in the forenoon.

Plaintiff appeared by Thomas Brown.

Defendant appeared by Theodore Strong.

Harold Vaughn sworn as stenographer.

Sworn for Plaintiff: John Kenna, Stephen Lengyel,
Lawrence Campion, Dr. Seth Lockwood, Henry Nie-
der, Joseph Klein.

Sworn for Defendant: Sebastian Polgar and John F.
Bernhardt.

Application for appointment of stenographer made
by defendant July 26th, 1916; said application being
granted by Court. Appointment filed July 29th, 1916.

All testimony being in the Court announced that de-
cision in this cause would be reserved.

August 15th, 1916, judgment was rendered for
Plaintiff for the sum of One hundred and thirty-three
dollars and -—-- cents damages, and ten dollars and

tw'enty-one cents, cots of suit.

Costs
City Al
1.50 Summons.
.60 Service.
.96 Mileage.
1.50 Trial Fee.
1.00 Notice of Appeal andAppealBond filed
August 25th, 1916.
1.00 Order extending time to settle case on ap-
peal filed August 30th, 1916.
1.00 Order extendingtime tosettle caseon ap-

peal filed October 2d, 1916.
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Certificate of Stenographer.

I, John J. Quinn, Clerk of the District Court of the
City of Perth Amboy, do hereby certify that the fore-
going is a true and correct copy of a certain judgment
record, together with all papers appertaining thereto, as

the same are recorded in my office.

In witness whereof, I have hereunto set

my hand and affixed the seal of said

[L.S.] Court this seventh day of October, nine-
teen hundred and sixteen.

John J. Quinn, Clerk.

DISTRICT COURT OF THE CITY OF PERTH
AMBOY.

Herman Kopper, and Joseph
Klein, partners, trading as
Kopper & Klein,
Plaintiffs,
tin Fort

Appellees. On Appeal.
VS.
John F. Bernhardt,
Defendant.
Appellant.

I, Harold Vaughn, do hereby certify that the follow-
ing is a true transcript of all the testimony and the pro-
ceedings taken by me as official stenographer on the
twenty-sixth day of July, nineteen hundred and six-
teen, on the trial of a certain cause in the District Court
in the City of Perth Amboy, wherein Herman Kopper
and Joseph Klein, partners, trading as Kopper & Klein
were plaintiffs and John F. Bernhardt was defendant,
and the rulings and findings of the Court thereon.

Harold Vaughn,

Dated October 6, 1916.

20

30
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Certificate of Judge.

DISTRICT COURT OF THE CITY OF PERTH
AMBOY.

Herman Kopper, and Josep h
Kiein, partners, trading as
Kopper & Klein,
Plaintiﬁfs*, AIn Tort.
VS.
John F. Bernhardt,

Defendant.

I, Charles C. Hommann, Judge of the District Court
in the City of Perth Amboy, in the County of Middle-
sex, do hereby certify that the following is a true
transcript of the proceedings and testimony taken before
me on the twenty-sixth day of July, in the year nine-
teen hundred and sixteen, on the trial of a certain
cause in said court wherein Herman Kopper and Jos-
eph Klein, partners, trading as Kopper & Klein, were
plaintiffs, and John F. Bernhardt was defendant, and of
the rulings and findings of the Court thereon, and that
the same were transcribed by Harold Vaughn who was
duly appointed by me and duly sworn as the steno-
grapher for that purpose; and I further certify that
said transcript of proceedings and testimony so made
by said stenographer together with the exceptions al-
lowed to my failure to find the several requests of de-
fendant to find as requested, is the State of the Case to
be used on the hearing of said appeal.

Witness my hand and the seal of said

[L.S.] Court this ninth day of October in the year

nineteen hundred and sixteen.
Charle s C. Hommann, Judge.
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Testimony.

THE DISTRICT COURT OF THE CITY OF
PERTH AMBOY.

Herman Kopper and Joseph
Kilein, partners trading as
Kopper & Klein,

Plaintiffs, >
vs.

John F. Bernhardt,

Defendant.

Transcript of shorthand notes taken in the above en-
titled cause, before Hon. Charles C. Hommann, Judge,
on Wednesday, the twenty-sixth day of July, A. D.
1916.

Thomas Brown, Esq., for the plaintiffs.
Theo. Strong, Esq., for the Defendant.

Harold Vaughn, sworn as stenographer.

Mr. Brown: If the Court please, the action is
brought by Herman Kopper and Joseph Klein, partners
trading as Kopper and Klein, against John F. Bern-
hardt. The facts are these: that on the ninth day of
May, 1916, the plantiffs were the owners of a horse and
wagon that was being driven by one of their drivers
along St. George’s avenue, coming in the direction of
Perth Amboy—.

The Court: In what locality is St. George’s avenue?

Mr. Brown: It is in Avanal of this county, just a
little this side of the road that leads to Avanal Station—

The Court: The old school house?

Mr. Brown: That is it. We will show that this man
was driving on the extreme right hand side of the road.
He had a light lighted in the wagon. While driving
along—

10

20
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Testimony.

The Court: This was night?

Mr. Brown: Yes, it was night-; and the truck of the
defendant ran into the wagon and demolished the
wagon, and caused the horse to run away, with dam-
ages to the horse and harness. It was a rear-end col-
lision—ran right into the wagon. We will show that
the lights on the truck were almost invisible and only
small lamps at that, and it will be shown that the driver
when accosted as to the damage he said he couldn’t see
because of some other obstacle in the roadway. We
have sustained the loss of the wagon, horse and har-
ness, amounting to about the sum of five hundred dol-
lars.

Mr. Strong: If the Court please, we shall show that
this accident happened without any fault on the part of
the driver of this automobile which was going slowly at
the time. Just before the accident an automobile had
been approaching, throwing the glare of its lights in
the eyes of defendant’s driver, and he slowed up on that
account, and after making the turn this wagon was in
front. He did not see it because there was no light upon
it as required by law. He struck the wagon very
slightly, and the driver, instead of remaining in the
wagon as he should to manage the horse, jumped out,
and the horse ran away.

The Court: It didn’t upset the wagon?

Mr. Strong: No, just hit very slightly. The only
damage, I think, was one light struck on the automo-
bile, and a very slight damage at that.

The Court: What time of night?

Mr. Strong: About ten o’clock, I think.

Mr. Brown: As I understand it, there is no denial
of the ownership of the truck?

Mr. Strong: No, there is no denial of that.



17

John Kenna—Direct.

John Kenna, a witness produced on behalf of the
plaintiff, being duly sworn, testified as follows:

Direct Examination, by Mr. Brown.

0. You live where? A. Woodbridge.

0. Where were you on the night of the damage to
Messrs. Kopper and Klein’s wagon?

A. We were taking a walk, myself and two other
fellows.

0. What were the names of those two others?

A. Harry Neider and Roger Sullivan.

0. Where were you going? 4. Into Rahway.

Q. What did you see? A. We saw a wagon com-
ing towards us.

0. What wagon? 4. Mr. Klein’s wagon.

0. Who was driving? 4. That fellow (indicating
man in court room).

Q. How near were you to the wagon?

A. When we seen the wagon we were several hun-
dred feet from the turn. When we come up to the
wagon it was past the turn.

0. What part of the road? 4. Midway between
the school and Avanal Road.

0. What is the direction of the road at that point?

A. Almost straight at that point.

0. For how far can you see? A. Very near halfa

Q. How far below that is the turn?

A. Three hundred yards.

Q. How far was the wagon away from the turn when
you saw it? A. Three hundred or four hundred yards

Q. What did you see first on the wagon?

A. The light.

0. What kind of a light? 4. A lantern.

Q. Did you get up to the wagon? 4. We were right
alongside when it happened.

Q. Tell die Court what you saw.

10

20
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John Kennd- Direct.

A. The automobile had come around the curve in the
road and it didn’t slacken down and we knew it was
going to hit, and Mr. Klein’s driver was on the right-
hand side of the road and the automobile was on the
right-hand side of the road and he made no effort to
turn out. You could just about make out the automo-
bile and he came right into the wagon. When it stop-
ped we asked the driver what was the matter. He
seemed to be asleep and we picked up his light and
handed it to him and he wanted to know what that was.

Q. What light? A. The headlight on the automo-
bile.

0. What sort of light? 4. One of these round
search lights.

Q. Where was it? A. Right in front, on the right-
hand side of the truck.

0. What was the matter with the light? A. Turned
very low, just about lit.

0. What light did. you pick up? A. Right-hand
side.

0. Going toward Woodbridge? 4. Yes.

0. What was the situation of the wagon on the
road at the time it was struck?

A. It was coming towards Woodbridge. Two of the
wheels on the left side of the wagon was on the Ame-
site and the horse was walking on the dirt.

0. How fast was the truck going? A. About
twelve or fifteen miles an hour.

Q. What was the horse doing? 4. Was walking.

0. Was any signal horn or whistle blown? 4. No,
there wasn’t a thing.

0, You say you picked the light-up? A. Yes, and
handed it to the driver.

0. Where did it come from? 4. In front of the
truck.

Q. What did he say? A. He said, “what’s that.”

0. Do you see the driver here? A. That fellow
there (indicating man in court room.)
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John Kenna— Direct.

0. Was anybody with him? 4. No.

0. What part of the wagon did he strike? 4. The
rear end.

Q. What part? A. More to the right hand side.

Q. More to the right hand side? 4. Yes. He was
hugging the ditch.

Q. Did you see what damage was done?

A. When he hit the wagon the horse bolted and
run down the road. We went to the machine; we
didn’t know whether he was »hurt; we went to the 10
machine first.

0. Did the horse go as soon as the wagon was
struck? A. Yes, towards Woodbridge.

0. Where was the driver? A. Right-hand side of
the wagon, up agin the side.

Q. How close were you when you saw it?

A. Fifteen feet, almost opposite on the other side
of the road.

0. Nothing to obstruct your view at all? 4. Noth-
ing. 20
0. And how far from the curve in the road was
it the accident happened? A. Three hundred yards.
0. Did you see the horse afterwards? 4. No.

0. The wagon afterwards?

A. No; when it hit the wagon it started going
across the road as though something was broke on
it.

0. What part of the automobile hit the wagon?

A. The front end.
30

Mr. Brown: That is all.

Cross Examination, by Mr. Strong.

0. Where do you live? 4. Woodbridge,

0. What is your business? A. Working in the
factory.

0. Working there now? A. Yes.

0. What factory? 4. Baird Chemical Company.



John Kenna— Cross.

Qj. Have you worked there long? A. About six
weeks.

Q W here did you work before that. A I was laid
off and didn’'t do anything. I went back again-————-—

Q How long were you la id o ff? A One m onth
and a half.

Q How long did you w ork there before that?
Before you were laid off? A From November.

From last November? A Yes, sir.

[»)

And how long were you laid off before that?
That was when they started.

For whom did you work before they started up?
In the Aluminum W orks at Seawarren.

W hen that company started? A No, I was out

ork for a little w hile.

[}

QI < IQ BIQ BIQ

How long? A Four weeks.
How long did you work for the Aluminum Com -

A. One year and nine months.

°
®
Bl

<

N

How Ilong before that had you been out of work?

A

le ft the O il W orks to go to the Aluminum

=
o
=
»

W hat one is that? A. Orange.

How long did you work there? A One month.

QD

W hy did you leave there? A I didn’'t like the

[}
o

W hy? A Too dirty.
W hom did you w ork for before that?
A m erican S m elting W orks.

How long? A About two or three months.

QIO QIO

W hy did you leave them ? A D idn’'t like the

QWhom had you worked for before you worked
for the A merican Smelting W orks? A Terra C o tta
W orks.

Q How long after you left the Terra Cotta W orks
before you went to the A merican Smelting W orks?

A. Two or three weeks.
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John Kenna-"Cross.

W hy did you leave the Terra C o tta W orks?
To better myself.
You weren't discharged? A N o, sir.

How long did you w ork for the Terra C o tta

QIO A IO

Company? A Four or five months.

QWhom had you worked for before that?

A. Nobody.

Q How long have you known these plaintiffs?
A. Two or three years, since they came to W ood-

bridge.

Q How much were you paid to come here today?
AL didn't get paid anything to come here today.
Q Came here for nothing? A Yes.

QWere you facing this wagon at the time it was
hit? A Right facing.

Q How do you know that the automobile was
traveling fifteen miles an hour? A That's about
what | judge it was going.

Q How did you judge it? A Just from judgment;
nothing to show as it was going that fast.

Q It was ten o'clock at night? A. Between nine

and half-past.

Q It was dark, wasn't it? A Yes.
Q. And that automobile was coming toward you ?

A Yes.

QAnd when it struck that wagon it stopped, didn't
it? A Yes.
QAnd you say that you <could tell that the auto-

mobile was going twelve or fifteen miles an hour?

A It seemed to be going that fast.

QYou can te Il w hen an automobile is coming
tow ard you how fast it travels? A It was moon-
light.

QBy moonlight you can judge the speed of an
automobile coming toward you very accurately?

A. N ot accurately.

Q. You can judge by moonlight when a car is going

twelve or fifteen? A I judged it was.

10

20



22
John Kenna- Gross.

You say you can judge accurately? A N o.

QR
—
>
.
2
o
®
o

covered wagon, wasn't it, that the
man was in? A Yes.
Q The man jumped out when the wagon was hit?
. No, he didn’'t jum p out; the wagon was swinging
from side to side and that's all we saw of the driver;
we went to the automobile.
Q That is all you saw of the driver and you went
to the automobile— you thought the automobile needed
10 help, and not the driver? A W e couldn’t catch wup

w ith the horse.

QYou can tell how fast the autom obile coming
toward you is going, but you can’'t tell how* fast the
wagon coming tow ard you is going, is that it?

A. W e didn’'t pay any attention to the wagon. W e

thought the driver was hurt on the automobile because
he made no move to get out.
Q It was a big truck, wasn’t it? A One of those

light delivery trucks.

20 QThe driver sat up high? A N o.
QDown low ? A Yes.
Q And you thought the driver was hurt? A Yes.
QYou didn’t think the other fellow was hurt?
A.We didn’t pay any attention to the wagon; there
was nothing to do.
Q If you didn’'t pay any attention you couldn’t tell
w hether you could help or not. Y ou went over to

see the automobile, didn’'t you? A Yes.

30, QWhen did you next see that driver? A Ten
minutes after— he came walking back.
The Court" W as that the horse driver?
The W itness : Yes, sir.

Q Had you a watch with you? A Yes.
0. Y ou timed the driver? A No, it was about ten

minutes after that he came walking back.

M r. S trong: That is all



John Kenna— Re-Direct.

Re-Direct Examination, by Mr. Brown.

Q You te stified on direct exam ination that you
were opposite the wagon and truck on the road, and
now on cross-examination you say you were facing
the wagon. A W e were just like that (extending
his arm ).

Q W hat do you mean? A On an angle.

Q D irectly across? A No, not directly across.

Q How far away? A Ten feet we were on the
right hand side coming up and they were on the right
hand side going down.

Q It was ten feet from you? A Yes, we were
right alongside the ditch when it happened.

QAnd you say you could see the light on the
wagon? Yes.

QWas it on the side of the wagon? A N o, it
was hung from the back of the wagon inside, we could
see it right through the wagon.

QAfter the accident, was the |light lighted then?

A Yes it was lit when the horse started to run.

QWere you subpoenaed to come here? A Yes,

Mr. Brown: That is all
Re-Cross Examination, by Mr. Strong.

Q How do you know you could see it through the
wagon; you did not see it both ways?

A. W hen the wagon was coming toward us we
could see it and when it started to go we <could see
it too.

QYou say you didn't pay any attention after it

started to go? A. No, we couldn’'t follow it.

The Court: W here was this light, in the wagon

or under the wagon?

The W ithess: Hanging in the wagon, inside the

wagon.
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Steve Lengyel - Direct.

QThatis,hanging from the roof? A.Yes‘

M r. Brown: O bjected to as leading.
QWhere was it hanging from ? A.From the roof.
Q You say you did'nt pay attention to the wagon?

That is, we didnt follow the wagon.

Q That is what you mean when you say you didn’t

pay attention?. . Yes.

Steve Leng/el. a witness produced on behalf of the

plaintiffs, being duly sworn, testified as follow s:

Direct Examination. by Mr. Brown.

QMr.Lengyel,you worked for Kopper and Klein?

A. Yes, sir.

Q You were the driver driving their wagon on the
night of their collision with the defendant’'s truck?

A. Yes, sir.

QWhatkind of horse and wagon were you driving

A. Single horse, a good horse.

QWhat kind of wagon? A The wagon was
green, a grocery wagon.

Q‘Was it open or covered? A Covered, light
grocery wagon.

A A top wagon? A A top wagon.

» W as the back on the wagon closed? A It was

rolled up.

Q Rolled up? A YeS, sir.

QWhere were you coming from ? A.Rahway.

QAnd do you know where the curve in the road

is after you leave Rahway? A Yes, sir, | know.

Q D id you pass that? A | came up—

Q Up the hill? A Yes, sir.

Q How far away from the curve? A I can’t tell
you how far, I don’t know.

Q W hat happened to you when you were coming
up? A R ight up— the old school, on the other side,

the right hand side.
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Steve Lengyel - Direct.

QThis side ? (Indicating). A The right hand
side coming home from Rahway.

QHow far this side of the school house were you?
A. As far as— | don’'t know how many feet.

QAS near as you can tell. A.Ten,fifteen.

QWhat happened to you; did anything hit your
wagon? A Autom obile hit the Wagon.

QAutomobiIe h it the wagon; w hat side o f the
road were you on? A Right hand side.

QWhai place in the road— how far on the right
hand side? A Right alongside the ditch.

QYou know th e M acadam ? A Yes, sir.

QWere the wheels on the Macadam? A One on
one side.

QWhere was the other side? A R ight alongside
the ditch.

QWere you driving fast or were you driving
slow ly? A D riving slow, up-hill, walking.

id you get up the hill? A Yes, sir.

o

QS

nd you passed the school house, you say?

~

assed the school house.

Q

nd could you look up the road where you were?

~

es, sir.

/ Plow far could you see? A I don’'t know how

3
[y
>
<

feet. I can’'t say so far; it wasn’t very far.

straight road? A.A straight road,

Q
2
®
»
[

yes, sir
Q Did you have a light on the wagon? A Yes, sir.
QWas it lighted? A Yes, sir.
QWhere was it? A Inside wagon in the back.
Q W here abouts in the back? A W ay back on the

side.
How was it fastened in the wagon? A It was
tie

ow was it fastened? A I tied him on.

Q" 1O

Hanging from what part of the wagon?

S

eft hand side.
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Steve Lengyel - -Direct.

Q N ear the top? A On the side, from the top;
it was hanging down and | tied him with a string so
he didn’'t fall off on the side.

Q Tied from the top and side? A Yes, sir.

Q How far could you see that light from the back
of the wagon? A About two hundred feet.

Q Did you hear any horn or anything before you
were struck with the automobile?

A. Ihear a noise, an automobile coming after me;
I don’t know anything about it; | listen to the front;
I never look to the back; | keep right hand side and
just look in the front.

QWhat happened to the wagon? You say the
wagon was hit; what part of it was hit? A The
back.

Q W hat part of the back? A The back wheel.

Q W hich wheel? A Left-hand side.

Q Going toward W oodbridge ?

The Court; The le ft-hand side of the wagon.

M r. Brown.

M r. Brown; Yes.

QWhat was the damage to the wagon? You say

the left-hand wheel was struck? A Yes, sir.

QWas that broken? A I don’'t know whether the
wheel is broke; the horse started to run; soon | got
scared myself; | don’t know what broke.

Q H ow far did the horse run? A.I don’'t know
how many feet; he run so far— about a hundred feet,
that horse; | don’'t exactly-———m—

QDO you know how far a hundred feet is? A He
run over a hundred feet; he runs way up to the
Colonia Road.

QThat's near a quarter of a mile? A About that.

QWere you in the wagon at the tim e —

A. W hen the horse started to run I put my foot

on the iron and | tried to stop the horse; the breeches
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Steve Lengyel-— Direct.

strap was broke; the horse start to kick up; | sit right-
hand side the wagon; | hold the line and | want to
stop the horse and | fall right off the wagon. The

wagon is swinging and the horse is running too fast;
I sit right on the side; |I don’'t want the horse to kick
me o ff.

Q W hen did you see the horse after that? A I see
him right home.

0. Did you have to walk home?

A. No; when | fell out of the wagon | took a Ilittle
rest, and when | got up | look around for the wagon; |
see the automobile and | walk right back and | ask the
fellow what's the m atter, and | forget already what he
say. I ask autom obile driver take m e right home
because | can’'t walk. | w alk a little back and my
leg just a little bit hurt when | get off the automobile.
I just jum p with one leg when | get off the autom obile
on M ain street, W oodbridge. Policeman ask me what's

QDid you see the horse and wagon? A I just
see him home.

QWhen you went home? A I just see him home.

QYou didn’'t take him home? A N o .

QYou didn’'t see him after you fell out? A N o.

QYou went right home? A.I went home with

the automobile.

The Court: But after you got to the m ain
street of W oodbridge, what did you do?

The W ithess: Right in the store.

The Court: Did you see the horse and wagon?

The W itness : N o.

The Court: When did you next see the horse
and wagon?

The W itness: | just see the horse home.

The W itness: The horse is wet, but the le ft

10
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Steve Lengyel—Cross.

wagon is broke and horse is all wet and harness

is broke; that's what |I seen.

Q W hat other damage to the wagon besides the
damage to the wheel? A I don't know what !l had on
the wagon.

Q How was it broken, where at? A I didn’'t see
that time the wagon was broke.

QWhen did you next see the wagon? A.Fouror

- Q five days.

QWhere was it four or five days afterwards?

A. Blacksm ith shop; the front wheels and s hafts
was in the yard; that's the place | seen.

Q You said the hind part was struck; what was the

m atter— A. The wheel is broke, the board is broke,
and the box is broke; it's all broke.
M r. Brown: That is all.

Cross-Examination, by Mr. Strong.

How long have you been in this country?

SN

Sixteen years.

Q

How long have you worked for Kopper and

A. About four years ago.

=

@

El
N

Q

W hat country did you come from ? A.From

I
c
B

gary.

Q
I
o
2
o
E]
=)

have you been driving for Kopper and

X
o
El
>
B
>
o
o

ut four years ago.

‘)
<
o
c

were peddling for them that day? A N o,

©
3
B
o

were not? A I am not peddler.

You were collecting money when you sold things?

W
()
A QI

just delivered the order.

ou just delivered the order? A Yes.

Q

# W hom did you work for before you worked for
Kopper and K lein ? A W here | worked before, |
used to work for Elias grocery.

Q You were asleep at the time this automobile hit

your wagon? A I don't sleep.
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Steve Lengyel - Cross.

QYou don’'t sleep; aren’'t you a good sleeper?
QWhattime had you started out? A It was M ay

QYes; w hat tim e had you started out? A.I
started out noon time; | started to go up the road.

QWhat time did you go to work in the morning?

A. I had a job to do before noon.

QWhat tim e in the forenoon did you go to work?

A. About six: o'clock | started.

Q W hen you got there at six o’'’clock what did you
do? A I got to feed the horse and get horse ready
and hitch wup.

QWhat did you do the rest of the morning?

A. N ext morning?

QThe same morning. You got there at six o’clock
and then what? A | put my horse up and got ready
to go out.

QDid you go out that morning? A.Yes,sir.

Q W here? A To Seawarren, and to W oodbridge.
QWhat tim e did you get home? AXEIeven
o'clock.

QWhere did you go? A. (;Ohomeforthe dinner.

0. Then what? A Load on and go to Rahway at
one o’'clock.

QThen you started out at one o’'clock to go to
Rahway? A Yes, sir.

Q W ith this load? A Yes, sir.

Q And did you drive about all afternoon delivering
groceries? A D elivering groceries and taking order
for the next.

0. W hat? A.And | took order for the next day.

QAnd you were doing that up to the time of the
accident? A No.

QWha! time did you finish up getting orders?

A. N ine o’clock.

Q Then you started for home? A I started home

nine o’clock.

20
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Steve Lengyel- Cross.

Q W hat time were you hit? A About half-past
nine.

QAnd did you have the same horse the day before?

A. No, not the same horse.

QWhat time did you go on the day before?

A. The day before | didn’'t go to Rahway. Twice
a week | go there, Tuesday and Friday.

Q W hat time did you go to work the day before?

A. I don’t understand.

10 Q W hat time did you start to w ork for Kopper
and Klein the day before this accident? A The same
tim e .

Q And worked how long? A Six o’clock at night.

QThe day before that? A S ix o’'clock, outside
work up to supper and after supper work inside.

Q U ntil what time? A N ine o’clock.

QAnd when you went to Rahway, what time would
you get back? A N ine o’'clock, sometimes 9:30;
sometimes if the road is bad, ten o’'clock.

20 Q Is this horse a gentle horse? A Yes, sir.

Q The kind of a horse that you could go to sleep
and he would find his way home? You didn’t have to
drive the horse and you could take a sleep?

A

young horse when automobiles go around.

w ould have to hold the lines always with a
Q It is a young horse? A I don’t know how old

0. He was a gentle horse?

SQ M r. Brown: He didn't say gentle horse.

The Court: He was apked and he said yes.

Q But you went to sleep, didn’'t you? A. I never
sleep on the wagon when | am working.

Q N o m atter whether it is an old horse or young
horse? A I have to listen to the horse | am driving.

Q Have to listen to him ? A Yes, certainly.

Q You could listen to him in your sleep couldn’t

you? A N o.
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Steve Lengyel—Cross.

Q Just listen to him and let the horse take care of
him self; and you listen to him ? A W atch the horse
and drive him all the time. That's what | do.

Q Did you go back to see how far you could see
that light in the wagon? A N o, sir.

Q How did you know you could see it two hundred
feet? A W hen | fell off from the wagon, when |
got up from the road | walked right back.

QThen you went back to see how far you could see
that light? A Yes, sir.

Q Then you had an idea that maybe that happened
because they couldn’'t see the light, didn’'t you?

A. You can see the light all right, two® hundred feet
you can see it.

QWas that a white light? A.White light, yes,

sir.

Q How old a lantern was that— how Jlong had you
had that lantern? A About a month.

Q Did you clean it up every day? A N ot every
day, when | go to Rahway, just on the same day.

QHow long before the accident had you lig hted

that light? A I don’'t understand.

The Court: How long before the accident had
you lit that light?
The W itness: | light him up to Rahway, over

half hour to nine o’clock | light it.

QWhere did you light it in Rahway? A.The

last house | was done, | don't know the name of the

street.

. Q W ho was there? A Mrs. Hymarshi.

QThen Mrs. Hymarshi was Ilooking at you light
that? She was out from th e house, didn't come out

to look to the lamp.

0. How long was it before the horse got well again?
A. I don’'t understand.
QThe horse is all right now? A I ain’t got that

horse after he ran away.

20
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Steve Lengyel- Re-Direct.

Q W ho has got him? A The horse is in another
stable.

Q In another stable? A I don’t know about the
horse after that.

0. How long had they had that wagon? A About

one year; | don’t know exactly about that.
QWhom did he buy it from ? A | don’t know
where the boss buys; | don’'t ask him .

Q How long had they had the horse? A P re tty

near a year.

QWhere did they get him ? A I don’t know; the
boss buy him ;1 don’t know where he buy him .
Q W hat's the boss’ name? A Joe Klein,— Kopper

and Klein.

Q W ho bought the wagon? A M r. Klein.

M r. Strong: That is all.
Re-Direct Examination, by Mr. Brown.

QThis woman where you stopped when you lighted
the light— A She was in the house; she didn’'t come
out; I bring in the groceries to the back and she didn't
come out.

QAnd when you came out you lighted the light?

A. I light the light— maybe something is left on the
wagon— | light the |light and look and then start to
come home.

QDid you see the wagon w hen the horse was

running away? A No, |I just see the horse.
Q-Why didn’t you see the wagon? A I hurt my-
self ; my head going around and | could see stars.

Re-Cross Examination, by Mr. Strong.

Q,. How fast was the horse going at the time you
could see these stars? A I don’t know how is the
horse going. A fter that when | fall off I don’'t know

anything about it.
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Lawrence Campion- Direct.

L(IWI"ence CCZHPZOI’Z, a witness produced on behalf of

the plaintiffs, being duly sworn, te s tified as

follow s:
Direct Examination, by Mr. Brown.

Q. M r. Campion, where do you live? A W ood -
bridge.

Q. Wwhat is yoir business? A. Blacksmith and
horseshoer.

Q. D o you remember the ninth day of May, this
year? A. Yes, sir.

Q.Do you remember a wagon of Kopper and Klein'’s
brought to your place? A. Yes, sir.

Q. W hen? A. N ext morning.

Q. W ho brought it there? A. | don’t know; my
man told me it was the wagon the horse ran away
w ith .

Q. W as there any marks on the wagon? A. One
bind wheel was broke.

Q.I mean any le ttering or wording? A. Yes,
Kopper and Klein’'s name on the wagon.

Q. W hat kind of wagon? A. P ainted green, top
grocery, wagon.

QWhat was the condition of the w;agon?

A. S im ply busted all to pieces, one hind wheel,
broken springs, shafts and axel bent.

Q. Wwhat else? A. Body split in half.

Q. W here?

A. In the centre, the frame work was split in the
centre, and the tail board was hanging down. The
tailboard swings down and that looked as if the tail
board was smashed hanging down.

Q. W as there any back part of it? A. Yes, a cur-
tain, but that was rolled up.

Q. Did you see the light on the wagon? A. | saw
it at noon time.

0. Did you ever see the wagon before? A. 1 saw

their wagon every day; their place of business is right



34
Lawrence Campion- Direct.

up the street from mine. | got to pass by there every
day.

QWhat was the condition of the wagon the day
before when you saw it? A First class condition.

Q D id you make repairs to the wagon? A N o
repairs done to the wagon yet. It is right in front
of my place in Woodbridge.

Q Have you estimated the cost of repairing it?

A. About ninety dollars.

Q How do you make that out? A A new body,
nothing else would do.

Q How much w ould that cost? A N ot under
seventy dollars, and that don't include painting.

QWhal else besides body and painting? A The

rest for repairing shafts and straightening axel and

springs.
O That doesn’t include painting? A | don’'t do
painting; it costs eighteen dollars to paint it.
M r. Strong: I object.
The court: O bjection sustained.

Q How long have you been in business? A Four

Q Have you had wagons painted in that time?

A. About four wagons, a man don’t usually have
them painted.

Q Do you know the market cost of having a wagon

painted ?

M r. Strong: I object.

The Court: O bjection sustained.

Q How long have you been in the business before
the four years? A W orking at the trade? Since |
was thirteen years old.

QThe wagons that have been built and the cost
of painting— have you been acquainted all that time
w ith the market cost of painting? A N ot before |

was in business.
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Lawrence Campion— Cross.

Q. Is it a uniform price usually? A.Idon'! know .

M r. Strong: | object, he didn’t qualify.

The Court: Only what he knows he can say.

Q. These wagons of that kind, the covered top
wagons you speak o f— A Y ou mean the price to
me or direct to him ?

Q. To you. A. | would have to pay eighteen or

twenty dollars.

M r. Strong: I object.
The Court: That may stand.
M r. Strong: | pray an exception.

Exception allowed.

Q Did you see anything else that was broken?

A. That's all

Q. W here were the shafts broken? A. The cross-
bar was broke out of them ; the cross-bar goes between

the shafts.
Cross Examination, by Mr. Strong.

Q. Your place is near them ? A. Yes, between
Kopper and Klein’'s and the feed store.

Q. Do you do considerable work for them? A. A1l
their work.

Q.Whatday was the wagqp brought to your place?

A. The day after it was hit.

Q. What day was that? A. The tenth of May.

Q. Do you know when the curtain was rolled up?

A. No, only the curtain was rolled up when it was
brought to my place; | didn’'t see the accident.

Q. The wagon itself wasn’t worth much more than
the repairs? A. The wagon is worth a hundred and
twenty-five dollars, that is to the man when he has to
get a new one.

Q. He couldn’'t have sold it for a hundred and
tw enty-five?

A. He couldn't sell it, but he would have to pay

10
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that for a new one. He couldn’'t get fifty dollars for
it if he wanted to after the accident.

Q How much could he have got before the accident?

A. You could get more than fifty dollars, according
to who he was selling it to ; you might get fifty, seventy-
five or a hundred; you can’'t tell about that.

QThe day before it was injured, was it worth
sixty dollars? A Yes, sir.

Q S ixty-five ?.

A. Yes, sir, or more in the open m arket; I don't
suppose it would bring more than seventy-five dollars

in the open market.

M r. Strong: That is all

Seth LOCkWOOCl, a witness produced on behalf of the

plaintiffs, being duly sworn, testified as follow s:
Direct Examination, by Myr. Brown.

24 Q Doctor, you are a veterinary, are you not?
A. Yes, sir.
O ..And have been practicing your profession how
long? A Over forty years.
Q I'n the tow nship of W oodbridge? A Yes, sir.
Q Did you live there on the ninth of M ay last?
A. Yes, sir.
QAnd you knew Messrs. Kopper and Klein?
A. Yes, sir.
QAnd you called to adm inister to a horse of theirs
3;0 that was injured? A The next day after the accident.
Q W ere you acquainted with that horse? A Yes,
sir.
Q How long had you known that horse? A He
has had a number of new ones— three or four months.
Q W hat kind of a horse was he? A A good,
young horse.
QHow old? A.Aboutseven years old.

Q And when did you see him before the accident?
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A.I saw him almost every day going along; took
no notice.

Q D id you have any occasion to treat the horse
before the accident? A N ot since he first, got him
Q Did you have any occasion to examine him at
any time? A N o thing the m atter with him that |
know of.

Q How many times had you seen the horse before

the accident?

A. W hen he first got him he was sick, like all these
sale horses here and after that | didn't do anything
for him .

A You saw him after that? A Just going up the

road every day by my place.
A You say you saw him after the accident; any-
thing the m atter w ith him ?

A. Strained one hind leg and had a little skin o ff
his belly; | think he must have been down to get
that.

Q The skin was off where? A On the side of his
belly.

Q W hich side? A I don't remember which side it
was now; it was some time ago. | haven't seen the
horse in some time.

Q W ere the injuries very serious?
M r. Strong: | object to that as leading.
The Court: Yes; ask him the character of the
injuries .
QWhat was the extent of the injury? A The

cord w as swollen so that the horse went knuckled.

The Court: W hat is that?

The W ithess: The ankle don’'t come back and

the horse stands up like that (indicating).

Q W ill that last forever?

A. More than Ilikely where the horse works all the

20
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t

tim e . It doesn’'t interfere w ith his mworking. s a
detriment, of course.
Q Sim ply that the horse cannot stand straight on
his leg? A. Yes.
Q That will last as long as he lives? A M ore than
lik e ly .
QWhat about the skin? A That was only an
abrasion of the skin; that didn’'t amount to much.
QWhatwould you say was the value of the horse
10 before the accident? A Two and a quarter or two

and a half.

Q A fter the accident?

A. That is hard to say. For ordinary work he will
do his work. If he wants to sell him , that's an eye-
sore; nobody would want to buy a horse that is up

on the ankle.

Q W hat would be the difference in the value?

M r. Strong: | object; he has not qualified.

The Court: I think he is qualified; forty years
a veterinary.

M r. Strong: | ask an exception.

E xception Allowed.

QWhat would you say, Doctor? A | presume it
would take fifty dollars off the horse’s value.

Q How many times did you treat the horse after
the accident? A Three or four times.

QWhal were the charges each tim e ? A One

dollar a visit; it was right near my place.

30 Cross Examination, by Mr. Strong.
QWha!ins!itution were you a graduate of? A.I
went to Columbia College, New Y ork.
Q How long? A One year.
Q Graduate there? A.I didn’t graduate there.
QWhen was that?
A. Eighty-tw o. | didn’'t graduate; the Colum bia

busted up; they got into a fight w ith the parties there
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and | went into the T hird Avenue Stables and went

to work there.
QEver do much work for Kopper and Klein?
A. The work they have there.
a. W hen did they first buy this horse? A I don't
remember.
Q How many times did you attend him then?
A. Three or four times when he was new he had

that sickness.

Q Sickly? A Like all of them are sickly.

Q Every horse that is bought is sick? A M a jority
are when they come from the west.

Q Did you know he came from the west? A He
came from the sales stables; | didn’'t know ; | suppose
he did.

Q There is great difference between the m ajority of
horses and all of them being sick? A Every sales
stable —

Q You don’'t know he came from the sales stables?

A. I't is very likely he bought it there.

QYou never asked him ? A No, | never asked
him

Q Having attended Columbia College you mean to
say you couldn’t cure that strain?

A. Never make them as good as they were before.

The horse is working.
QYou only attended four times? A O nly three

or four times; | could tell you if I had my book here.
Q. W hy didn't you go oftener? A I didn't have

to go every day as long as they had a man to attend

to him .
QHow long since you attended? A. Over a
m onth.

Q W hat treatment did you give? A First to get
the swelling out of the tendon.

QWhatdid you use? A Used hot water first.

<2,. A fter that? A A treatment to relax the tendon.

QWhatwasthat? A.A liguid, a lotion.

20
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QComposed of what?

A. Sugar of lead, ammonia, citric acid, iodine and
w ater. W owuld you lik e to know the proportions to
make it? S ix ounces of the first, eight of the second,

pint of citric acid and one half pint of iodine.
Q That injury or strain could have happened in a
runaway, couldn’t it? A Yes, sir, a great many ways,

and horses can strain themselves.

M r. Strong: That is all. Just one more ques-

tion, please.

Q Y ou spoke about that strain having a tendency

to make the horse go knuckled. Had he been knuckled
before?

A. I didn't know the horse was ever sore. The next
morning when | saw the horse he was knuckled then.

Re-Direct Examination, by Mr. Brown.

Q Has he been knuckled ever since? A He was

the last time | saw him

Henry Neider, a witness produced on behalf of the

plaintiffs, being duly sworn, testified as follow s:
Direct Examination, by Mr. Brown.

QWha!is your name? A N eider.
QWhere do you live? A W oodbridge.
Q Do you remember the ninth of May? A I do.

Q W here were you on the ninth of May?

AN

. Three of us walking to Rahway.

. Right in front of the school house at Avanal what

Q

did you see?

S

On the right hand side of the road from Rahway
M r. Klein’'s wagon, on the opposite side, therefore
must be on the right from W oodbridge, we were, one
wheel in the gutter and other on the roadside.

Q On the macadam ? A Between the macadam

and the ditch.
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Q One side wheel on the macadam and the other
on the soft dirt?

A. E xactly. | seen the light inside the wagon and

an automobile coming along, approximately one hun-
dred feet in front of us; soon as it got w ithin ten feet
| knew it was going to hit.

QWhy’?

A. Because it was going right towards him . W e
got excited and soon we heard the crash; the horse ran
away and we jumped in the ditch. One of his head
lights broke off and we said what was the m atter and
he said “huh,” and | picked up the light that was lying
in the road and | handed it to him and he asked where
we got it. I told him on the road. He asked us to
get a brick and put it under the wheel and we didn't
do it. W e saw Kopper and Klein’'s driver coming up
and he was all dirty.

Q Do you know where the bend is in the road?

A. | believe there is a hill right there. It was dark
and couldn’t see that far.

Q You know where the bend is? A | believe there
is a bend there, yes.

Q Just this side of the bridge? A Yes.

Q W as it on the straight road or on the bend where
this was? A S traight.

Q How far could you see at the point where this
happened? A I could see both of them and they were
every bit of a hundred feet from me.

QHow near the wagon were you when the collision
took place? A. About a hundred feet.

Q R ight in front? A R ight in front, on the
opposite side.

QWhen you say one hundred feet, was that as
long as this room? A M ight have been a little bt
longer than this room.

Q Hundred feet measurement is on the angle you

were on, or— A Right on the angle.
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Henry Neider- Cross.

QWhat part of the wagon was struck by the

machine? A As far as | know in the rear.

Q W hat part?

A. That I am wunable to say, it happened so quick.
W e jumped aside, especially | did . I was first. |
thought the horse was coming towards wus. Soon as

he hit the wagon it shoved the wagon againstthe horse
and scared him and we jumped to the right side and

the horse galloped up the road like a streak of lightning.

Q Could you see the light? A Yes.
Q In the wagon? A Yes.

Q How far could you see that light? A I could

see that at lease two or three hundred feet in front of

me.

Cross Examination, by Mr. Strong.

QThe wagon was going toward you? A.Toward

W oodbridge and | was walking towards Rahway.
QYou were w ith M r. Kenna? A.Yes, and
another fellow, Roger Sullivan.

QYou are under oath to tell the truth, aren’t you?

A. Yes, sir.

Q Y ou say that horse went down that road lik e
lightning? A I never saw a horse run away so fast
in my life.

Q How many have you seen? A A good many.

Q That was the fastest you ever saw? A Yes,
sir.
QAS fast as lightning? A | wouldn't say like
lightning; as fast as any ordinary horse could run.

Q How long have you known these Kopper and
K lein people? A As long as | have been in Wood-
bridge.

QHow long have you been in W oodbridge? A.At
the W heeler W orks three years; | am working six
years in the machinist business.

QWhere did you w ork w hen you went to the
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W heeler Co.? A. As soon as | le ft school | went
to W heeler’s.

Q. You are how old? A. Twenty-two.

Q. You saw the light two hundred feet away from
YOU; did you measure that? A. No.

Q. About the same way that horse was going like
lightning, eh?

(No answer)

Joseph Klein, a plaintiff, being duly sworn, testified

as follow s:

Direct Examination, by Mr. Brown.

Q. You are one of the plaintiffs in this cause?

A. Yes, sir.

Q. W ho is the other plaintiff? A. Herman Kopper.

Q. You are partners and were on the ninth day of
M ay last? A. Yes, sir.

Q. Engaged in business at Woodbridge? A. Yes,

sir.

Q. Grocery business? A. Yes, sir.

Q. Was this gentleman here, Mr. Lengyel, in your
employ at that time? A. Yes, sir.

Q.Where was he on the evening of M ay 9th ?
A. He le ft in the afternoon to go to Rahway to
deliver orders as wusual. It must have been around

ten o’'clock somebody rapped at the door and somebody

said “here is your horse.” He brought the horse in
and the horse was all tangled up and pieces of line
hanging off him , that's the harness. He was all ex-
cited and | could hardly handle him . He was bruised—

Q. W here?

A. On the side and the legs. I took my machine
and tried to find the wagon. I went up St. George'’s
avenue and I could not find the wagon. | looked
w ith a search light. | knew the habit he had to avoid

machines to take a side road where he could. I went

30
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up a road, the first road when you go into W oodbridge.
The curve is what we call Dead Man’'s Curve.

Q It is a side road into W oodbridge proper; is it
the road that goes past the school house?

A. N o, thats not the road; it's the first street before
Green street.

Q Describe where it was when you passed the rail-
road tracks.

A. It is the first road to your left coming towards

W oodbridge. I went down that road and come up
another side street and there | found the top of the
wagon and there was a light there then; it was Iit.
It was alongside the wagon. Somebody must have
taken it out. It was lighted and the string was on it,
the same string, it was tied onto the wheel;, somebody
perhaps put it there for protection, somebody living
around there. The fellow that brought up the horse he

untangled the harness from the shafts.
QWhat was the condition of the wagon?
A. Demolished, broken. W hen it left home it was in

good, perfect condition.

Q‘W hat about the top? A The top is broken, the

top isn’'t any good; it's the sides that counts.
QThe front part?
A. There is no front part. The wheels is there,

the axle is bent; there is only two half shafts, that’s
all there is.

Q How old is the wagon? A Just about one year
old.

Q How much did you pay for it? A I paid one
hundred and twenty-five dollars, and | had it painted.

Q How much did. lettering cost you? A Eighteen
dollars.

Q P ainted and lettered for eighteen dollars ?

A. Yes, sir.

QWhatwas its condition at the time just before it
was damaged? A Good condition. | always keep my

wagons in good condition.
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Q How old is the horse? A About five, possibly
six, you can't tell exactly.

Q You have been buying horses how long?

A. | been in business twelve or thirteen years and |
always buy my own horses.

QWhen did you buy this horse?

A. This horse | bought last year.

QWhattime? A M r. Kopper keeps a record of it.

0. W hat month? A I can’t tell you.

QSummeror w inter. A.Around summer time.

QWhatdid you pay for it? A.Two and a half or
two hundred and twenty-five maybe.

Q Have you had the horse in the stable; did you do
anything with him after that? A W e gave him first
aid until the next morning. It was quite late.

Q Then what did you do?

A. Called veterinary next day in the morning.

Q Have you used him ever since?

A. He was.laid up two weeks. N ow he is nervous
ever since. Can’'t use him in the grocery business.

0. W hat business do you wuse him in.

A. W e got a feed business. He is too nervous and
all excited. Been ever since; you can’'t use him in the
grocery business.

QWhatis the the result of this accident?

A. He is knuckled.

QWhatdo you mean? A.The ankle is bigger than
the other leg;that's the only way | know he is knuckled.

QWas he knuckled before this accident?

A. N o, sir.

Q How long had you been using that light in the
wagon? A W ell, 1 tell you, they use it, sometimes
they have three or four lamps in service. They keep
them in the bam and generally leave one at home so if
one is not clean enough they take a clean one instead
because they have three or four in service.

QHow far can you see that light.

1q
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A. I can see it further than an automobile light be-

cause it don’'t glare.

Q. How far, | am asking you? A. Two hundred
yards or three hundred, | can’t tell you.
Q. Indicate the distance. A. From here to the cor-

ner, where that street is blocked o ff.

M r. Brown: W ill you agree that that is three
hundred yards to where it says “Street Closed”
down there?

M r. Strongi I am inclined to think it is about

that.
Cross-Examination by Mr. Strong.

Q Did you pay for that horse by check?

A. Yes, sir.

QWhom did you make the check payable to?

A. To the Perth Amboy Sale and Exchange Stables.

Q. W hen? A. Last year.

Q- G ot the check here? A My own check, the
firm 's check, rather.

Q.Firm's or your own? A.Kopperand K lein .

Q. This horse belong to the firm ? A. Yes, sir.

Q. Whom did you hand the check to?

A. I mailed it to them.

Q. Two hundred and thirty-five dollars for a single
horse? A. Two hundred and twenty-five dollars, | beg
your pardon.

Q. For a single horse? Does that guarantee against
sickness? A. Not as | know of. M ost every horse
has a distemper when you first buy it.

Q. Doctor says it was sick.

A.Thatis not sickness; that you would call distem -
per from the change of clim ate.

Q. W hom did you pay that hundred and twenty-five
dollars for the wagon? A. Same people.

Q. By check? A. Yes, sir.

Q. Firm 's check? A Yes, sir.
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QCan you produce those checks? A N ot here.
QWhy? A I haven't got them w ith me.
QWhy, didn’'t you have them? A I didn’'t think

=
o

S necessary.

Q

You didn't think it necessary to prove what you

paid for that wagon and that anim al? A.Ididn’t.

©Q

This was a firm check for the wagon also you
say? A. Yes, sir.
QWhatkind of alamp was this you had?

A A lantern it is.

QLantern? A.Yes,sir.

M r. Strong: That's all.

By Mr. Brown: Thatis our case, if your Honor
please.

M r. Strong: If your Honor please, | move to

non-suit the plaintiffs on the ground, first, that no
negligence on the part of the defendant has been
shown, and in the second place, that the plaintiff
has been shown to have been guilty of contributory
negligence by his own testimony, that is to say, this
driver was negligent and the negligence of their
driver is the plaintiffs’

The Court: In what way?

M r. Strong: For these reasons, that he hadn’'t
in or on his wagon the sort of light that the stat-
ute requires that all vehicles shall carry at night,
and it was not hanging in the position in which
vehicles are required to carry lanterns at night.
That being so, the wagon on the highway was in
fact a public nuisance. So, | move for a judgment
of non-suit.

The Court: N on-suit denied.

M r. Strong: Also, if the court please, on the
ground that damages as claimed have not been es-
tablished by legal testimony in proof of damages
properly before the court.

The Court: M otion denied, Senator.
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M r. Strong: Your Honor denies the motion?
The Court: Yes, sir.

M r. Strong: M ay | take an exception?
The Court: E xception allowed.

DEFENDANT'S. CASE.

Sebastlan POZgClI”, a witness produced in behalf of the

defendant, being duly sworn, testified as follow s:
Direct Examination by Mr. Strong.

Q You drove this automobile at the time it ran into
the wagon of Kopper and Klein? A.Yes,ldrove the
automobile.

Q Tell us how it happened.

A. W ell, I am right side the road;Il come to h ill;the
road is turn like that; |I hit right there; | don’'t see
wagon that time.

QWhy? A | didn’'t see any light on there.

Qlfthere had been a light on there would you have
seen it? A If | see a light | wouldn't hit it.

Q W ere you going fast or slow?

A. G oing slow, six miles an hour, pretty slow. One
automobile going down hill it take my eye out, and |
wouldn't go very fast thatway; |l am go very slow.

Q W hat was the first you knew about hitting it?

A. I don’'t know about that.

Q W hat happened when you hit the wagon; what
did the wagon do when you hit it? A My light was
all broke down when | stopped there.

Q Before you hit the wagon did you have lights?

A. I got four lights on my truck.

Q Good lights? A Yes.

Q W ith the lights you had you could easily see?

A. Three or four hundred feet | could see.

Q Could you see the road in front of you w ith these

lights? A Sure.
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QWhat is three hundred feet? A That corner
(indicating).

QWhere they have the street closed? A M ore
than that.

QAnd if you had seen that wagon three or four
hundred feet away from you could, you have stopped?
A.Well,lwouldn'thit it; | would pass on the side.
Q W as there anybody there when this happened?
A. Later, about five minutes three or four fellows

come there.
Q They came up afterwards? A Yes, sir.
Q They said you wouldn’'t talk to them .
A. They said, “what's the trouble,” | didn’'t know

anything about it; | hit something but |l didn’t see what

I hit.
QThe wagon and horse were not there?
A. He was away that time.

He ran away? A I didn’'t see whether he ran

away, or.what he did.
Q.jDid the driver of the wagon come back?

. About ten or eleven minutes later.

QWhatdid he say? A He said you hit me. I say
I don’'t know. He-take name and | said all right. I
start and he said he want to go home and | said sit here
and | take you home. He stayed until it was the corner
and | leave him , and | started and he walk home and |

come home, see?

QHOW did you hit that wagon? A I couldn’t hit
it hard, just light, that's all. Couldn’t hit it hard. The
light is just broke down, that's all; it cut him, whatyou

call that to go to the light, rubber pipe?

Q Hose? A Yes; it's broke, won't light no more;
got to have tw o lights to light that car.

Q One man says he handed you a light, what about
that? A Istopped the machine, | can stop it very
fast, and | hold the truck like that with my hand, and |
stuck to the machine, and the fellows come and pick up

the light and give it to me.

o}

A



50

Sebastian Polgar- Cross.

QWhatIight’! A.Big light in front of machine.

Q The light that you say was knocked off the ma-

chine? A Yes.

QWhatpartoflhe lig h t? A.The w hole big light

up front.

Q W ere you looking out in front of you and driv-

«ing the machine? A A Il the tim e in front; | don’t
look on the side; | might drive in the ditch and kill my-
self ; 1 look all the tim e straight.

10 0. If that wagon had a light where it could be seen
you would have seen it? A I'f it had a light | could
see |it.

Q I f it had a w hite light? A Yes, if he had a

w hite light, | see him
Cross Examination by Mr. Brown.

Q This was a straight road, wasn't it?

A. I don't see whether this road is straight or not,
I don’'t know, | went down in the morning.
20 Q W hat time did you start in the morning?
A. About four o’'clock | came to the house.
QYou went to work at four o’clock that morning?
A.And I went to Brooklyn with load.
QAnybody w ith you? A The people came with
me to pay the fare and everything.
Q This light was fastened w ith little iron rods ?
A. Yes.
QWasn'l that braced with another rod?
A. Oh, no; just like that (describes letter “u” ) and
30 then it hang on.
QThe spring goes |like that (indicating) ?
A. N o.
Q How far does the spring extend in the front of
the car? A In front about like that (indicating).
QTwo feet? A.One foot and a half.
Q You have no trouble seeing with that light; you

can see three or four hundred feet, can you? A Sure.
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Q Is it a big headlight? A B ig headlight on the
front.

Q Then you have the gas to feed the lights, the gas
you turn on with a key? A Yes.

QYou didn’'t have any light after you struck the

wagon? A It’s no good after.

Q And all the gas had gone? A I shut it down,
the gas; | heard it go (withess makes buzzing noise),
and | shut him o ff. I had tw o lights up front, little ol
lamps.

QWhen did you put that tank in there? A.Idon'!
know; the boss put it up.

QThe tank before it goes out altogether, goes down
low for five or six hours; were your lights going down f

A. It goes down all the time.

QWhen did you first notice that? A.T learned
that; | worked in a garage.

Q W hen you first get the tank and put it on, it is
bright? A Yes.

q Then as you use the light the pressure goes o ff,
do you know whatpressure is ? A.Yes.

QAnd then it goes down low and the lights go out,
and then you get a new tank?- A Yes.

Q How long WEre€ these lights going down; could
you see them going down? A.Aboutan hour | could
see it.

Q At what place did you notice it, Newark?

A. The other side.

QThe other side of Newark. Then you noticed
the lights going down? A | see it every morning, the
boss told me, | put it a couple of weeks, and that's first
time | use that tank, that's a full tank.

Q You didn't have any lights after the accident?
A. Two lights.

Q W here? A In front. Just the same as the big

lig hts .

Q. Isn’t is a fact that you didn’t-have any big lights?

A.One fellow give me a match in Newark. I come

10
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to cigar store and | say, please give me a match | want

to light my truck and a smoke.

Q These little lights, you didn’'t light them ?

A. Yes, |I light the little and big too.

Q O il lights? A Yes.

Q These big lights; you could see three or four
hundred feet; they were a very bright light?

A. | put soap on one half glass, didn’'t have too big

shine.
. Q Y ou can see a man walking three hundred feet
away? A. Yes, easy two hundred and fifty.

QHow far can you see a wagon? A.Two or three
hundred feet; that's easy, but my Ilight is turned this
way (indicating to side) and the road is going up hill,
and my lights turned this way, that's when it hit.

QThatwasn'tasharp turn there? A No, not big

turn.

Just a round turn? A.A round turn.

QYou had passed that turn? A I don’t think |1

was.

Q You had just passed the turn? A | was about
the middle.

QJustattheiurn? A Yes, sir.

QWaslhis wagon on the right side ?

A. Yes, and | was on the right side too.

Q | suppose you were looking straight up the road?

A. | sit in the automobile, | got my foot on the
clutch all the time and the brake; | sit that way down
*n sea”’ » don’t sit this way (craning his neck for-
ward).

Q How is it that you couldn’'t see this wagon? I f

you could see good and this wagon was going n front,
even it it had no light, you could see it?

A. Yes, sir; sure.

QWhy didn’'t you see this wagon then ?

A. Because the road is turned.

Q W hen you go around a curve don’'t you watch?
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Sebastian Polgar- Re-Direct.

A. Sure, and | go slow; the other automobile coming
down take my eye out, and | can’'t see.

QHow fast were you going? A S ix miles an hour.

Q How fast can. you go? A S ixty miles an hour,
but I don’'t want to go that fast.

QWhatkind of a machine is it? A A truck.

Q How fast do you drive? A I drive slow; about
twenty miles is fastest | go any time.

Q You don’'t look at your lights, you Ilook in the
dark, when you go around a curve? A My lights go
into field and | look this way a little because | must go
on the road.

QDon'tyou know that going six miles an hour you
could see an object in front of you without a light?

A. I could see him easy.
Re-Direct Examination by Mr. Strong.

QYou mean with a light? A.Yes,he didn’'t have

a light, and | couldn see at all.

QWhere did you go? A Brooklyn.

Q Over on the boat to Brooklyn and drove n
Brooklyn? A Yes, on the boat.

Q Across New York? A Yes, just a little bit.

QDid you get any sleep, did you have any rest, did
you go to bed or lie down? A | went to sleep at
night; I was going early in the morning and the boss
told me to go early for the people and load up the truck.

Q W hat time did you go to bed? A About ten
o'clock, | guess.

QAnd got up at four? A Yes.

QAnd when was it you got sleep after that?

A. I didn't sleep after that.

QAnd where did you say your lights started to go

low ?

The Court: I don’'t think he said that at all. |
don’t think he understood that at all. You might

ask him

3D
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John F. Bernhardt- Direct.

QWere your lights all right at the time you hitthis
wagon? A Sure. G ot all the lights | got. I got four
lights.

Q W ere they burning all right? A Burning very

good.

QBurning very good ? A.Sure.

JOhnF Bemha}’dt, the defendant, being duly sworn,

testified as follow s

Direct Examination by Mr. Strong.

Q M r. Bernhardt, when did you first hear of this
accident? A.Thatsame night that it occurred.

QHow did you hear? A Heard it from the

Q. Your jsdriver? A Yes, sir.

Q Then what did you do? A W hat did | do?
W hy, I let the m atter go for the night.

Q The next morning what did you do?

A. The next morning | received a telephone from

M r. Klein here.

Q Then what? A | agreed to him that | would
come down and look the situation over which | did.

QW hat did you find? A | went to his place at
three o’clock and waited until eight. At eight he took

me out to look the thing over.

Q W aited from three until eight? A Yes. He
showed me the wagon which was broke in two places,
the front wheels in one place and the body and hind
wheels in another place. | inquired as to where the
automobile hit the wagon and he showed me a mark
on the tailboard and said it must have hit there. |
said all right and | asked him where the light was. He
said he didn't know where it was, and that there was
always a light in the wagon. He said he didn't know
where it was ; he said somebody carried it away.

Q W as there any sign of a light, any bracket or

place to carry a light? A N ot that | saw.
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John F. Bernhardt— Direct.

Q D id you see the horse? A | saw the horse.

QHave you in your business bought and sold many
horses? A I have never done anything else but work
w ith horses.

Q How old are you? A Thirty-eight.

Q Have you bought and sold them ? A Yes, sir.

Q W hat sort of a horse did that look to you to be?

M r. Brown: | object unless he qualifies.

The Court: He has qualified him

By Mr. Brown.

How many horses have you bought in your life ?

IO

Anywhere from one to a hundred or two hun-

a
®
a

QS

I'n thirty-eight years; how many in the last five

A. | imagine about twenty-five.

<
@

o

»
~

)

id you buy any horses during 1915 and 19167

N

Yes.

How many? A.This year | bought one, that is,

Q

©
o

; last year | bought three.
Your own use? A My own private use.
You don’'t deal in horses to buy and sell?

N ot as a business.

QA IO

The only experience you have had is buying

horses for your own use, and that is how many years?

S

Twenty-one years now.
Q. That you have been using horses? A Yes, sir.

M r. Brown: I don’'t think the man is qualified.

MStl”Ol’lg (continuing direct exam ination,).

QYou are a contractor, M r. Brown; how many
horses do you own at the present time?

A. Seven.

QWha! in your judgment was the value of that
horse if he wasn’'t injured at that time? A I imagine
about a hundred and fifty dollars.

Q W hat was his appearance as to lameness or in-

jury? A He appeared to be a little lame in one hind

leg.



John F. Bernkardt— Direct.

QWas it or not lameness from which he would ap-
parently recover? A From what |l saw of the horse |
imagined that it was something from which he might
not recover, but something that had been going on for
some tim e. It looked to me like an overgrowth.

Q W hat would have been the value of that wagon

if it hadn’'t been broken at that time?

M r. Brown: He hadn’'t seen it before the acci-
dent.

The Court: I w ill let him answer. Go ahead.

A. Value differs. I bought a two horse truck for

fifteen dollars.

The Court: Did you know this wagon of Kop-
per and K lein's.

The W itness: N ot any more than | saw it there.

QWhat was your judgment of a wagon wused as

much as that had been until the time of the injury?

20

M r. Brown: That is very speculative and not

evidential.

A. I have seen grocery wagons sold at a sale for
thirty dollars.

Q In your judgment, what was a wagon like that
w orth in the open market just before it was broken?

A. About twenty-five or thirty dollars.

Q,. W hat makes you think that it wasn’t worth more?

A. The wagon didn't show wup good in paint, the

30 wheels showed a sign of wear and that's the foundation

of a wagon, the wheels.

Q They showed wear where? A In the tires.

Q How old a horse did he seem to be? A About

nine years old.
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Gross Examination by Mr. Brown.

Q O f course, you don't know exactly how old he
was? A Don't know exactly, no, sir.

QHe may have been seven year of age?

A.Well,my opinion is that he was nine.

Q He may have been seven; you maiy have made a
mistake? A That could happen.

QWhen you say that you imagine that the horse
was worth a hundred and fifty dollars, why do you say
imagine? A.That's my opinion that X formed at the
time | looked at him .

QOf course, you can’'t tell what he was worth be-
fore he was damaged, can you?

A. Sure you can.

QYou say that if you see a horse that has been in a
collision and you see him in a stable alarmed and ex-
cited bearing earmarks of having been in a runaway,
you can tell the value before that happened?

He had a few marks on him

And he was excited? A A little, yes, sir.

QR ™

You saw him at night? A Between three and
four o’clock in the afternoon.

Q Standing in the stable? You didn't take the horse
out to see how he stepped? A The man who works
across the way took him out.

QHe was lame, quite lame? A S lightly lame.

Q The horse may have cost two hundred and twen-

ty-five dollars and may have been valued at that?

A. | have nothing to say as to what the horse cost.

Q He may have been worth that but you imagined

he was worth one hundred and fifty as far as your ex
perience goes? A Yes, sir.

Q You don’t know the cost of the wagon?

A. N o.

QAnd you have never bought grocery wagons in

your business? A I generally buy anything thats

bargain or that I think is.

a
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Joseph Klein- Direct.

Q You never bought a new grocery wagon?

A. I bought a new m ilk wagon once.

The Court: W hat's the use of continuing that

thing any longer.

M r. Strong: That's our case.

REBUTTAL.

. JOS@h K]eln, recalled.

Direct Examination by Mr. Brown.

Q Did M r. Bernhardt in conversation with you say
anything about this being an old ailment of the horse,
this lameness? A He didn't say anything. He said
all right | will go down and | took him out to the fast
line for him to get a car and he said he was going to
keep this m atter out of court, and | waited and waited,
but he never came down.

Q Did he make any claim to you for the damage to
his machine? A N o, sir.

Q The harness that was on the horse, what was the

m atter w ith that? A I showed it to M r. Bernhardt.
M r. Strong: This is not rebuttal.
The Court: This is not rebuttal at all.
M r. Brown: I om itted this on direct.
M r. Strong: I w ill withdraw the objection if |
can rebut; | don’t want to interfere.

Q Is the harness there? A There tom apart; the
only thing le ft is the bridle that goes on the horse.

Q How much did that harness cost you?

A. I don’'t exactly remember the price.

QWhatis the price of harness of that kind?

A. From thirty-tw o to thirty-five dollars.

M r. Strong: W hen it is new?

The W ithess: Yes, sir.
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John F. Bernhardt— Direct.

Q How old is this harness? A One and a half
years old.

Q Have you bought wagons same as the one dam -
aged? A. Yes, sir.

QDid you buy another wagon? A A lig hter
wagon.

QHOW much did that cost you? A.A hundred and
twenty dollars.

QAnd you bought it in place of this one?

A Yes, sir.

Q Have you the bill with you?

M r. Strong: I object.

The Court: W e are through with that.
CGross Examination by Mr. Strong.

QDid you say M r. Bernhardt never came to see
you? A Never came after that.
QDid you find out how much it cost to repair that

harness? A No, sir.

JOhI’l E Bel"nhal”df, recalled.
Direct Examination by Mr. Strong.

Q State whether or not you said anything to M r.

Klein about the nature of the horse's

injury?
A. I said to him that that might have been coming
on for some time. He said he didn’'t know, he would

have the doctor examine him
QWhatsor!ofharness was it? A.Ordinary.busi-

ness harness, as we call it.
Gross Examination by Mr. Brown.

Q W hat would it cost to repair the damage?
A. To the harness?
Q Yes. A | can’t say.

Q, Fifteen dollars? A. No, no, it wouldn't cost

that.
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The Court: Five dollars?

The W itness: Probably five.

Q W hat was broken? A The traces were broken
and the breeches and the lines; | think that's what he
showed me.

QWhaiaboutthe saddle? A Il don't rememberthe
saddle being broke.

Q The saddle that holds the shafts up? A I know
what the saddle is, but that wasn’'t broken.

Qltwasn'tbroken or you don’'t remember?

A. I don’t remember seeing anything broken on the
saddle.

QDon’tyou think it would take at least ten dollars
to repair that? A A Il the repairs is stitches; it don't
cost a lot for that.

Q You would repair the saddle w ith stitches ?

A. He had the saddle in his hands and it wasn’t in
tw o pieces, if that is what he means.

QWhat made you say “two pieces” ?

® A W hen he said the saddle was broke, | don’'t re-
member seeing the saddle broke.

QWasn’t it because M r. Klein did show you the
saddle, and it was broken in tw o pieces? A It wasn't

broken at all in two pieces.
Re-Direct Examination by Mr. Strong.

Q W puld it cost as much as five dollars to repair the
harness? A I imagine it would cost five dollars,

Q How much was your automobile injured?

A. N othing but one headlight.

Q How much to repair that? A In the neighbor-

hood of three dollars, | believe.
Re-Cross Examination by Mr. Brown.

Q Y ou didn’'t have that repaired? A. No, sir; |
have it just as it is.

Q. You don't use it? A . No, not that same lamp.
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JOSq’h ]geln, recalled.
Direct Examination by Mr. Brown.

Q Did you show M r. Bernhardt the saddle ?
A. Yes.
QWhai is the m atter with it? A. Broke right in

tw o .

Q You showed him that? A Picked it right up in

my hand.

MR. STRONG SUMS UP TO THE COURT.

M r. Strong: If your Honor please, here is practically
how this accident happened: Here is a driver that
starts in the morning and goes to Brooklyn. He reaches
Brooklyn by going through N ew York. H e drives
through those great cities w ith their traffic in perfect
safety, and he comes back the same way and into New
Jersey, and he drives safely along the highway until he
comes to Rahway Bridge near W oodbridge. A fter all
that traveling he is driving along without accident or
the thought of any until he runs into this wagon, with
only such force as does three dollars’ worth of damage
to his lamp. There is no pretense that the impact of

that autom obile against this wagon caused this damage.

The Court: It was caused by the horse running
away.
M r. Strong: Yes, and men that drive horses'get up

early in the morning and they are up to ten o’'clock at
night and they get tired and if they have finished their

work they drop to sleep and let the horse make his way

along. That couldn’'t be done for five seconds w ith an
autom obile. He has got to be on the job or he will go
in the gutter. W hen that wagon was struck the driver

was startled and jumped out of the wagon instead of

taking care of the horse. Even if the runaway was
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Address of Defendants Attorney.

caused by the impact of the automobile against the
wagon, still there was in this case no negligence for the
reason that this man was going cautiously along the
road with his lights lighted and he was making this
turn at a reduced speed because his eyes had been daz-
zled by an automobile going along without dimmers,
and the-testimony of the plaintiffs doesn’'t say he was
going fast, this man who had been going through all
kinds of traffic conditions all day. It wasn’'t as if this
wagon was on the straightaway road, buthe was on this
turn.

The Court: There is no turn thatis atall sharp;
there is a bend in the road.

M r. Strong: Some sort of bend. I mean to say
there is a bend here. B oth sides spoke of it. He was
going around there slowly and he didn’'t see the wagon.
Now, he was going around that bend he says he had to
keep his eyes open because he would have gone into
the ditch, and he says if there had been a lantern he
would have seen it. He means if there had been one
displayed. W hat's that testimony that the lantern had
been hung from the top and the side?

The Court: From the roof and tied to the side to

keep it there, and from swinging laterally.

M r. Strong: Is that the way that a wagon should be
protected? It is a most unprecedented contention of
my friend for such rules of law as that. Now, if that
light was a little to the side or in the centre, in making

the turn it would be pretty obscure to the one coming

around the turn in back, and he says positively that
there was no light displayed. N ow, the statute pro-
vides he must have a light. Furtherm ore this was a

w hite light.

The Court: I don’'t remember what the statute s
about that. Does the statute say they must carry ared
light?

M r. Strong: It must be conspicuously displayed.
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The Court: The ordinary lantern is the m ethod
used by farmers.

M r. Strong: A good many will get by without any
light and get away with it.

The Court: As | recall the horse drawn vehicle must
display a light.

M r. Strong: It was seen by the man in front which
would indicate that it was pretty near the front.

The Court: They also said they saw it after.

M r. Strong: The wagon was going zig zag from
side to side when they claim they saw the light.

The Court: How do you account for the fact that
this automobile with four headlights— two oil and two
gas lamps— in good condition and going slowly, didn’t
see this wagon, light or no light.

M r. Strong: Because it was m aking this curve. That
is the testimony. His lights went over in the field on
the curve. Your Honor may have in mind some other
part of the road.

The Court: Suppose | reserve decision in this case
and we could go out and look at the place.

M r. Brown: There is only one curve in the road.

The Court: Suppose we go out there?

(Here follows M r. Strong’'s Requests to Find

and Colloquy with the Court.)

MR. BROWN ADDRESSES THE COURT.

M r. Brown: There are three defences, one is the
light, the next the curve, the next that the autom obile
glare interferred with or obstructed this man’'s view.

There is no corroboration—

The Court: The glare; there has been very little
said about that. Kenna said before they came along
there was an automobile passing— | took it some m in-

utes before.



r20

64
Address of Plaintiff’s Attorney.

M r. Brown : The driver of the truck says it also.
The automobile passed before he passed the curve. The
disinterested witnesses have testified to what happened,
but they':can’'t testify to what this man saw. The man
Said he didn’'t get there until five minutes after.

The Court: It is very evident he was right there.
From their testimony they were there when it happened
because when they'were talking to the driver he didn't

know what he struck.

M r. Brown: There is no doubt about this man driv-
ing carefully on the right hand side of the road.

The Court: N o question of both going slowly on the

proper side of the road.
"' Mr. Brown: I don’'t know whether M r. Strong can
suggest a more conspicuous place for the light. I sup-
pose if it was a fancy equipped one it would be up near
the driver?s seat.

M r. Strong: Fancy people do all kinds of things.

M r. Brown: I submit, according to the testimony of
this case, that the light was there, and even if it wasn't
there, while that might be an element of negligence,
the court must so find.

The Court; | think there was a light there.

M r. Brown: Suppose there wasn’t a light there—
your Honor is fam iliar with that curve?

The Court: Is there a curve?

M r. Brown: There is a bend in the road; you don't

have to Slacken speed, but it isn’'t dead straight.

The Court: Is it thirty degrees?

M r. Brown: N o, it isn’t thirty degrees: just as the
driver described it; he curved around in a sort of cir-
cle, a bend in the road, a little turn. It is such a turn,
if the Court please, that the m an doesn’'t have to
slacken his speed. The witnesses all testified, that is,
for the plaintiffs, that it didn’'t happen at the curve, but

suppose it did happen at the curve as he says he should

exercise more care in going around the curve and he is
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called upon to exercise more care. Even if he didn’t

have any light he could have stopped his car in time, if

he was looking. If the Court please, he is not a com -
petent driver at least. My opponent has said his skill
was tried in his running in traffic all day. Yes, but af-
ter going in traffic all day he might have relaxed and

gone along those miles, and perhaps he didn’'t watch
where he was going. M any men accustomed, to autom o-
bile driving can from second sight and the involuntary

m otion of the muscles guide their cars.

The Court: There is no evidence of that.

M r. Brown: It is merely inferential. I submit there
is no negligence on our part. The defendant's driver
says he doesn’t know how it happened. N ow, the lights
follow in the same way the machine is going, that is,
in a straight line in front of the machine. I submit, if
the Court please, we are entitled to damages. M r.
Campion is a mere disinterested man. M r. Klein says

the wagon cost one hundred and twenty-five and eigh-

teen dollars to paint it. Dr. Lockwood is a reputable
veterinary, and M r. Bernhardt, | think he saw the
wagon and the horse. He doesn’t say the wagon or the

horse is injured to the extent thatDoctor Lockwood said

it was. And then there is a damage of three or four dol-

lars for doctor’s bills.

(Here follows M r. Strong’s Further Requests.)

(Court and counsel then agree to view the road in

dispute.)

10
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Requests to Find.

THE DISTRICT COURT OF THE CITY O F
PERTH AMBOY.
;_j e e
Herman Ko ppj$r and Joseph
» Klein, partners ij trading as.
Kopper & Klein,
glbi f
\%
John F. Bernhardt,
Defendant.

Transcript of shorthand notes of Defendant's Re-
quests to Find in the above entitled cause, heard by
Hon. Charles C. Hommann, Judge, on W ednesday, the
tw enty-sixth day of July, A. D. 1916.

M r. Strong: There are certain requests to find |
would like to make at the conclusion of M r. Brown's
argument.

The Court: Give them to me now.

M r. Strong: By the way, | want to say as to the
damages here that the case of S mith v. Smith— and |
am not joking when | say that— it is held in that case
that merely because a thing is sworn to puts no obliga-
tion upon the court to accept it as the truth, and as to

the horse

tiffs

Th

think

conc

was

fore

dolla

sure

M

tiffs

Th

here there is no damage shown to the plain-
; they are still using him
e Court: The testimony as to damage that |
most of here is the testimony of the withesses not
erned in the thing at all. Campion says the wagon
w orth seventy-five dollars on the open market be-
it was destroyed, and Lockwood says it took fifty
rs from the value of the horse. That is the mea-
of damage, T think, of that.
r. Strong: These people depend upon the plain-
for business favors.
e Court: There is no testimony of that.
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M r; Strong: Each testified he had been working for
these plaintiffs.

The Court: They work for everybody. I don’t
think you can claim it interests them hardly.

M r. Strong: The testimony is that this horse was
laid up only two weeks and they have not parted w ith
him .

The Court: Doctor Ldckwood tells us the horse has
an injury that is more or less permanent.

M r. Strongses He is not even sure as to that.

The Court: He is the only one, | think, who gives a
definite idea.

M r. Strong: | respectfully request your Honor to
find: first, no negligence on the part of the defendant
has been proved; second, that contributory negligence
on the part of the plaintiffs has been proved; third, that
if the accident resulted from the glare of the lights of
another autom obile in the eyes of defendant's driver, the
plaintiffs can not recover; fourth, no damage to the
plaintiffs by reason of the injury to the horse has been
shown; fifth, that the accident was caused by the fail-
ure of the plaintiffs to have a light on their wagon as
required by law ; sixth, that they cannot recover as the
damage was caused by a runaway, and that was due to
the plaintiffs’ driver jum ping from the wagon, and that
he should have remained in the wagon; and | would
further request your Honor to find that no damage has
been shown or proved to their horse, wagon and har-
ness, or any property for which damage is claim ed; and
last | ask your Honor to give judgment in favor of the
defendant.

(Then follows the argument of M r. Brown, for the

plaintiffs .)

M r. Strong: I have two additional requejSts to find,
if your Honor will allow me.
The Court: Al right. > A 10j°¢ r

M r. Strong: The Court is respectfully requested to

10
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find that the plaintiffs’ wagon was not equipped with
such a light as the law requires ; and the Court is re-
quested to find that the plaintiffs’ wagon did not display
a light according to law.

If your Honor should find adversely, could | now be

considered as taking a general exception to your Hon-

or’'s failure to find as specifically requested to find?
The Court: Yes, sir.
W hereupon the defendant, by his counsel, filed a bill

of exceptions, which is hereby allowed and sealed ac-

cordingly.

Judge

DISTRICT COURT O F THE CITY O F PERTH

AMBOY.

Herman Kopper and Joseph
Klein, partners trading as

Kopper & K lein,
Aln Tort.

Plaintiffs,

E xceptions.
v

John F. Bernhardt,

Defendant.

Attorney for defendant prays an exception in each
instance to the failure of the Court to find each of de-
fendant's first, second, third, fourth, fifth, sixth, sev-
enth, eighth, ninth and tenth requests to find severally,
as requested, which exceptions are allowed, signed and
sealed accordingly.

c.c. Hommann, [L.S .]

Judge.

ton
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Reasons for Reversal.

NEW JERSEY SUPREME COURT.

Herman Ko pper and Joseph
Klein, partners trading as Kop -

per & Klein,

Plall’lll]ﬁ‘- On Appeal,
Appellees. ., ..... .

vs. Reversal.

John F. Bernhardt,

Defendant.
Appellant.

The following is a specification of the determ inations
and directions of the D istrict Court of the C ity of P erth
Amboy with respect to which the appellantis dissatisfied
in point of law.

1. The D istrict Court of the C ity of Perth Amboy
refused the m otion made on behalf of the defendant at
the conclusion of the plaintiffs’ testimony to order a
judgment of non-suit.

2. Said court refused the motion made on behalf of
the defendant upon the conclusion of the evidence on
both sides to give judgment in favor of the defendant.

3. Said court refused to strike out the following
answer of the witness Lawrence Campion; “I| would
have to pay eighteen or twenty dollars.”

4. Said court perm itted the following question to be
asked of the witness Seth Lockwood: “W hat would be
the difference in the value?”

5. Said court refused to find that there was no negli-
gence on the part of the defendant proved.

6. said courtrefused to find that contributory negli-
gence on the part of the plaintiffs had been proved.

Z Said court refused to find that if the accident re-

sulted from the glare of the lights of another automo-
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bile in the eyes of jthe. defendant's driver, the plairitiffs
could not recover.

8. Said court refused to find that no damage to
plaintiffs had been proved by reason of the injury to.the
horse.

9. Said court refused to find that the accident was
caused by the failure of the “plaintiffs to have a light on
their wagon as reqpire-d/by law.

10. Said court refused to find that the damage was
caused by a runaway due to the negligence of plaintiffs’
driver in jumping from the wagon when it was his duty
to have remained thereon.

11. Said court refused to find that no damage had
been proved to the horse, wagon and harness or to any
of the property claimed to have been damaged.

12. Said court refused to find that the plaintiffs’
wagon was not equipped with such a light as the law
requires,

13. Said court refused to find that the plaintiffs’
wagon did not display a light according to law.

14. Said court gave judgment for plaintiffs when it
should have given judgment for the defendant.

Theodore Strong,

Attorney for Appellant.

-.bnsfab 3rh io
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Additional Reasons for Reversal.

N E W JERSEY SUPREME COURT.

Herman Ko pper and  Joseph
Klein, partners trading as
Kopper & Klein,

Plaintiffs,

Appellees,
AOn Appeal.

John F. Bernhardt,
Defendant,
Appellant.

ADDITIONAL REASONS F O R REVERSAL.

The following reasons for reversal are by consent of
p laintiff’'s attorney, added to those already on file, and
submitted for the consideration of this Court as though
filed w ithin time, viz:

15. S aid Court gave judgment for plaintiffs for a
larger amount of damages than was legally proved.

16. Said Court gave judgment for plaintiffs for a
larger amount for damages to the wagon than was
legally proved.

17. Said Court gave judgment for plaintiffs for a
larger amount for damage to the horse than was
legally proved.

18. Said Court gave judgment for plaintiffs for a
larger amount for damage to the harness than was
legally proved.

19. Said Court failed to make any finding in response
to defendant's iequest to find that no negligence on the
part of the defendant had been proved.

20. Said Court failed to make any finding in response
to defendant's request to find that contributory negli-

gence on the part of the plaintiffs had been proved.
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Additional Reasons for Reversal.

21. Said Court failed to make any finding in response
to defendant's request to find that if the accident re-
sulted from the glare of the lights of another automo-
bile in the eyes of defendant's driver, the plaintiffs
could not recover.

22. Said Court/failed to make any finding in response
to defendant's request to find that no damage to the
plaintiffs by reason, of the injury to the horse had been
shown.

23. Said Court failed to make any finding in response
to defendant's request to find that the accident was
caused by the failure of the plaintiffs to have a lighton
their wagon as required by law.

24. Said Court failed to make any finding in response
to defendant's request to find that plaintiffs could not
recover as the damage was caused by a runaway and
that was due to the plaintiffs’ driver jum ping from the
wagon, and that he should have remained in the wagon.

25. Said Court failed to make any finding in re -
sponse to defendant's request to find that no damage
had been shown or proved to their horse, wagon and
harness, or any property for w hich damage was
claimed.

26. Said Court failed to make any finding in response
to defendant's request to.find that the plaintiffs’ wagon
was not equipped w ith such a light as the law required.

27. Said Court failed to make any finding in re -
sponse to defendant's request to fin d that plaintiffs’
wagon did not display a light according to law.

Theodore Strong,

A ttorney for Defendant.

I consent to the filing of these A dditional Reasons as
of the time the original reasons were filed
11/3/16.
Thomas Brown,

A tty. of P laintiffs.
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Exceptions.

DISTRICT COURT OF THE CITY O F PERTH

AMBOY.

and Joseph
trading as

Herman Ko pper
Klein, partners

Kopper & Klein,
In Tort.

Plaintiffs,

E xceptions.

John F. Bernhardt,

Defendant,

Attorney for defendant prays an exception in each

instance to the failure of the Court to make any finding

severally in response to each of the defendant’'s first,

second, third, fourth, fifth, sixth, seventh, ninth and

tenth requests which exceptions are allowed, signed and

sealed accordingly.
c. c. llommann, (1.

Judge.
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Opinion of Supreme Court.

NEW JERSEY SUPREME COURT.

November Term, 1916.

Herman Kopper, et al,

Appellees,

vVs. r

Appellant.

John . Bernhardt,

Submitted December 15, 1916. Decided M arch 7, 1917.

On Appeal.

Before Justices G arrison, Parker and Bergen.

For the Appellant, Theodore Strong, Esq.

For the Appellees, Thomas Brown, Esq.

O PIN IO N OF SUPREME COURT.

Per Curiam :

This action for damages "rew out of a rear end col-
lision between an automobile truck of the defendant and
a horse and wagon of the plaintiff.

The D istrict Court sitting without a jury gave judg-
ment for the plaintiff, from w hich the defendant ap-
pealed. The questions argued by the appellant were
raised in the court below by motions or requests to find.

The first contention is that the driver of appellee’s
team was negligent in not having such a light as is re-
quired by the statute. The judgment rendered by the
Court was in legal effect a finding against this conten-
tion, and there was testimony to support such a finding.

The next contention is that the defendant was not

negligent. There was a clear conflict of testimony upon



Opinion of Supreme Court.

this question, and the decision by
therefore not subject to review. T
applies to the contention that the
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Rule Affirming Judgment.

NEW JERSEY SUPREME COURT.

Herman Ko pper and Joseph
Klein,partners trading as Kop-
per &Klein, On Appeal

Plaintiffs-Appellees, .+ ion

vs. D istrict Court

10 Jonn r. Bernhardt,

Defendant-Appellant.

RULE AFFIRMING JUDGMENT.

T his cause having been argued at the Novem
term of this court by Theodore Strong, counsel for
defendant-appellant, and Thomas Brown, counsel

the plaintiffs-appellees, and the Court having conside

the same, and being of the opinion that the judgment

for the plaintiffs entered in thp D istrict Court of

C ity of Perth Amboy should be affirm ed;

It is thereupon ordered and adjudged, that the judg-

ment of the D istrict Court of the C ity of Perth Amboy,

from w hich an appeal was taken in this cause, be
firm ed w ith costs, and that the record be remitted
the D istrict Court of the C ity of Perth Amboy, to
proceeded w ith in accordance w ith this judgment,

practice of said Court.

30 Entered March 9, 1917,
On motion of

Thomas Brown,

A ttorney of Plaintiffs-Appellees.

A true copy.

Wm.c. Gebhardt, clerk.
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Notice of Appeal.
NEW JERSEY SUPREME COURT.

Herman Kopper and Joseph
Klein,partners trading as Kop -
per & Klein,

Plaintiffs-Appellees, i=on Appeal

vVs.

John F. Bernhardt,

Defendant-Appellant.

N O TICE OF APPEAL.

1o Thomas Brown, Esq., Attorney for Plaintiff:

Take notice that the defendant appeals to the N
Jersey Court of Errors and Appeals from the whole
the judgment entered in this cause, upon the

grounds:

e

w

of

following

1. The D istrict Court of the City of Perth Amboy

refused the motion made on behalf of the
the conclusion of the plaintiff's testimony to orde

judgment of non-suit.

r

defendant at

a

2. Said Court refused the motion made on behalf of

the defendant upon the conclusion of the evidence

on

both sides to give judgment in favor of the defendant.

3. Said Court refused to strike out the following
swer of the withess Lawrence Campion: "1
to pay eighteen or twenty dollars.”

4. Said Court perm itted the following question to
asked of the witness Seth Lockwood: “W hat would
the difference in value?”

5. Said Court refused to find that there was no
gence on the part of the defendant proved.

6. Said Court refused to find that contributory

gence on the part of the plaintiffs had been proved.

a

n-

would have

be

be

negli-

negli-
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Notice of Appeal.

7. Said Court refused to find

sulted
bile in
could
8.
p lain ti

the ho

9. Said Court refused to find

from the glare of the lig
the eyes of the defendan
not recover.
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hts
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ffs had been proved by reason of the inju

rse.
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caused by the failure of the plaintiffs to have a lig

their wagon as required by law.

10.

ry to
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ht on

Said Court refused to find that the damage was

caused by a runaway due to the

negligence of the

plain-

tiffs’' driver in jum ping from the wagon when it was his

duty to have remained thereon.

11.

been proved to the horse, wagon

of the

Said Court refused to fi

nd

that no damage had

and harness, or t

property claimed to have been damaged.

12. + Said Court refused to

wagon

was not equipped w ith
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13.
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14,
larger

15.
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fin d
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16.

larger
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19. Said Court failed to make any finding in response

to defendant's request to find that contributory negli-

gence on the part of the plaintiffs had been proved.

20. Said Court failed to make any finding in response

to defendant's request to find that if the accident re-

sulted from the glare of the lights of another automo-

bile in the eyes of defendant's driver, the plaintiffs could

not recover.

21. Said Court failed to make any finding in response

to defendant's request to find that no damage to the

plaintiffs by reason of the injury to the horse had been

shown.

22. Said Court failed to make any finding in response

to defendant's request to find that the accident was

caused by the failure of the plaintiffs to have a light on

their wagon as required by law.

23. Said Court failed to make any finding in response,

to defendant's request to find that plaintiffs could not

recover, as the damage was caused by a runaway, and

that was due to plaintiffs’ driver jum ping from the

wagon, and that he should have remained in the wagon.

24. Said Court failed to make any finding in response

to defendant's request to find that no damage had been

shown or proved to their horse, wagon and harness, or

any property for which damage was claimed.

25. Said Court failed to make any finding in response

to defendant's request to find that the plaintiffs’ wagon

was not equipped w ith such a light as the law required.

26. Said Court failed to make any finding in response

to defendant's request to find that the plaintiffs’ wagon

did not display a light according to law.

27. Because the Supreme Court affirmed the judg-
ment of the Perth Amboy D istrict Court, whereas said
Court should have rendered judgment reversing the
judgment of the said D istrict Court.

Theodore Strong,

A ttorney for Appellant.
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