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NOTICE OF APPEAL.
Filed June 12, 1929.

PASSAIC COUNTY CIRCUIT COURT.

In Replevin.

Notice
of Appeal.

To Evans, Smith & Evans, Esqgs., attorneys of
defendant :

Sibs :

Take Notice, that the plaintiff appeals to the
Court of Errors and Appeals in the last resort in
all causes in New Jersey from the whole of the
judgment entered in this cause.

Dated June 6, 1929.

BILDER & BILDER,
Attorneys of Appellant.

Service of the within notice of appeal is here-
acknowledged this 7th day of June, A. D. 1929.

EVANS, SMITH & EVANS,
Attorneys of Defendant.
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STIPULATION.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

g Between

Mill Factors Corporation a
corporation,

Plaintiff-Appellant, On Appeal.
and Stipulation.

Imhoff Berg Silk Dyeing
Company, a corporation,

Defendant-Appellee.

20 It is hereby stipulated and agreed by and be-
tween the parties hereto that the following plead-

ings only shall be included in the state of the
case:

Re-amended complaint.

Answer to amended complaint.
Answer to re-amended complaint.
Amended reply.

Rejoinder to amended reply.

30 BILDER & BILDER,
Solicitors of Plaintiff-Appellant.

EVANS, SMITH & EVANS,
Solicitors of Defendant-Appellee.

40



Re-Amended Complaint.

PASSAIC COUNTY CIRCUIT COURT.

Mill Factor s Corp ora tio n, a
corporation, In Replevin

vs. Judgment

Imhoff Berg Silk Dyeing Com-  on Verdict.

pany, a corporation.

Costs, $46.75.
Evans, Smith & Evans, attorneys.

The plaintiff's writ of replevin was duly ex-
ecuted and Imhoff Berg Silk Dyeing Company,
a corporation, defendant in this cause, was sum-
moned to answer until Mill Factors Corporation,
a corporation, the plaintiff therein, upon the fol-
lowing complaint:

20

Re-Amended Complaint.

Plaintiff, a corporation of the State of Dela-
ware, says:

FIRST COUNT.
2 ' 2" 5PrU 5 1928> Plaintiff was, and ever
, has been, the owner of the following goods
an c attels, to wit: 105 pieces of silk goods.

has’he?n ihatf By plaintiff was>and ever since

to the immediate.p -
offtes?”goldi7 defendant was ip Possession

£4:ai?” that day plaintiff demanded i
Osaid goods from’ the defendant. o
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Re-Amended Complaint.

5. The defendant wrongfully failed and re-

fused to deliver possession of said goods to
plaintiff pursuant to plaintiff’s demand.

Plaintiff demands possession of said goods and
chattels and $5,000.00 damages for their deten-
tion on the first count.

SECOND COUNT.

1. That on various dates heretofore there
was delivered to defendant 105 pieces of silk
goods which immediately prior to the time of
the delivery thereof to defendant, were the prop-
erty of Paramount Fabrics Corporation.

2. That at the time of the delivery of said
goods to defendant, there was in existence an
agreement between said Paramount Fabrics Cor-
poration and plaintiff under which, among other
things, said plaintiff agreed to make loans of
money to said Paramount Fabrics Corporation,
and said Paramount Fabrics Corporation agreed
to pledge with plaintiff as security for the re-
payment of said loans, merchandise belonging
to said Paramount Fabrics Corporation.

3. That on or about the dates and times of
the delivery of said goods to defendant, the
said Paramount Fabrics Corporation executed
and delivered to plaintiff writings in the form
of which a copy is attached hereto and made a
part hereof, marked Schedule “A,” in which
writings the goods so delivered to defendant
were mentioned and described.

4. That the delivery of said 105 pieces of silk
goods was made by said Paramount Fabrics Cor-
poration to defendant as bailee of plaintiff and
upon an express understanding and agreement

40 that said goods were being delivered by said
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Re-Amended Complaint.

Paramount Fabrics Corporation to defendant as
bailee of plaintiff and to be held by defendant
subject to plaintiff’s order.

5. That at or immediately after the time of
the delivery of said goods by said Paramount
Fabrics Corporation to defendant, defendant
acknowledged to plaintiff that defendant held
and would hold said goods for and on account
of plaintiff, and subject to plaintiff’s order.

6. The delivery of said 105 pieces of silk
goods by said Paramount Fabrics Corporation to
defendant was made pursuant to and in accord-
ance with said agreement between plaintiff and
saild Paramount Fabrics Corporation by virtue
of which the delivery of said 105 pieces of goods
by said Paramount Fabrics Corporation to de-
fendant for the account of plaintiff and to be
held subject to plaintiff’s order, was to be equiva-
lent to and to be regarded as a delivery of said
goods by said Paramount Fabrics Corporation
to plaintiff as security for money loaned and to
be loaned by plaintiff to said Paramount Fabrics
Corporation under and pursuant to the afore-
mentioned agreement between them.

7. That at the time of the delivery of said
105 pieces of goods by said Paramount Fabrics
Corporation to defendant as bailee of plaintiff
said Paramount Fabrics Corporation was in-
debted to plaintiff in a sum in excess of the
value of said merchandise for money loaned by
plaintiff to said Paramount Fabrics Corporation
pursuant to said agreement.

8. Defendant has done no work upon said 105
pieces of goods.

10
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40
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Re-Amended Complaint.

9. Plaintiff is not indebted to defendant in any
sum whatsoever for any work done by defendant
for plaintiff or on any other account.

10. On April 5, 1928, said goods were in the
possession and are now in the possession of the
defendant.

11. On said date plaintiff demanded posses-
sion of said goods from defendant.

12. Defendant wrongfully failed and refused
to deliver possession of said goods to the plain-
tiff, pursuant to said demand.

13. Plaintiff alleges that plaintiff’s right to
possession of said goods is prior and superior
to any claim or an alleged lien which the defend-
ant may have upon the said goods.

W her efo re , plaintiff demands possession of
said goods and chattels and $5,000.00 damages
for their retention on the second count.

BILDER & BILDER,
Attorneys of Plaintiff.

SCHEDULE “A”

EXHIBIT A oot
MILL............. DATE............. CASE NO.............
CONSIGNMENT NO....ccoooviiiiiiiiiiiiiiiciicnieeee

THE GOODS DESCRIBED BELOW ARE

HEREBY CONSIGNED TO MILL FAC-

TORS CORPORATION TO BE HELD BY

THEM SUBJECT TO THEIR LIEN FOR

ADVANCES, OUTLAYS AND COMMIS-

SIONS, AND ARE TO BE DISPOSED OF

IN ACCORDANCE WITH OUR AGREE-

MENT WITH THEM. Total....... Pieces
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Answer to Amended Complaint.
Answer to Amended Complaint.

Defendant, a corporation of the State of New
Jersey, answering the plaintiff’s amended com-
plaint says:

FIRST DEFENSE.

~ 1. Defendant denies paragraphs 1, 2, 3, 4 and
5 of the first count.

SCECOND DEFENSE.

1. Defendant denies paragraph 1 of the
second count, except that it admits that on vari-
ous dates one hundred and five (105) pieces of
silk goods were delivered to it for processing by
Paramount Fabrics Corporation.

2. Defendant, at the time of delivery of the
goods aforementioned, had no knowledge of the

agreement mentioned in paragraph two of the
second count.

3. Defendant denies paragraphs 3, 4 and 5 of
the second count.

4. Defendant has no knowledge of the allega-

tions contained in paragraph 6 of the second
count.

0. Defendant admits paragraph 7of the
second count.

6. Defendant denies paragraph 8of the
second count.

7. Defendant admits paragraph 9of the
second count.

»8* I)efendant denies paragraphs 10, 11 and 12
oi the second count.

10
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Answer to Amended Complaint.

THIRD DEFENSE.

1. Defendant is engaged in the business of
dyeing and finishing silk and artificial silk and
goods of which the same are a component part.

2. The goods described in the plaintiff’s com-
plaint came into the possession of the defendant
for the purpose of being dyed and finished.

3. The owner of such goods was Paramount
F%}rics Corporation.

4. The fair and reasonable value of the work
and labor performed and materials furnished
in and about dyeing and finishing the goods of
the Paramount Fabrics Corporation previously
in the hands of the defendant was $1,535.87, which
was due and unpaid on the first day of April,
1927, and 1is still due and unpaid.

5. Defendant, by reason thereof, became en-
titled to a lien on the said one hundred and five
(105) pieces of silk goods in the sum of $1,-
535.87 in accordance with the statute in such
case made and provided.

6. Such lien confers a paramount right upon
the defendant to hold the said silk goods as
against the plaintiff herein until the said in-
debtedness be paid.

FOURTH DEFENSE.

1. Defendant repeats the allegations of para-
graphs 1, 2, 3, 4, 5 and 6 of the second defense
with the same force and effect as if set forth here-
in at length.

2. The owner of such goods was the Para-
mount Fabrics Corporation, a corporation and
the plaintiff herein.
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Answer to Amended Complaint.

3. The fair and reasonable value of the work

or labor performed and materials furnished in
and about the dyeing and finishing of other
goods of Paramount Fabrics Corporation, and
the plaintiff, was $1,5635.87, which was due and
unpaid on April first, 1927, and is still due and
unpaid. _

FIFTH DEFENSE.

1. The goods herein described were manu-
factured and owned by Paramount Fabrics Cor-
poration, a corporation, in Paterson, New Jer-
sey.

2. Paramount Fabrics Corporation delivered
said goods to the defendant, to be dyed and
finished.

3. The plaintiff customarily, at the time or
times in question financed Paramount Fabrics
Corporation under a written agreement which
1s attached to the bill of particulars heretofore
filed herein by the plaintiff.

4. Such written agreement is the basis upon
which the plaintiff relies to recover the goods
which are the subject of this action.

5. Such agreement destroys any common law
lien in any goods of Paramount Fabrics Cor-
poration which the plaintiff might be entitled to
as factor, and the plaintiff may not claim the
said goods described by virtue of any common
law factors’ lien.

6. The lien of the plaintiff is a contractual
-17%9 more fully described in paragraph

th of said written agreement dated the 27th
day of February, 1926.

Fourteenth: The Factor shall at all
times have the possession and control of said

10

20

30

40



10

20

40

10

Answer" to Amended Complaint.

consigned goods, and as security for its ad-
vances now or hereafter made and whether
or not the same shall be within or exceed the
limits herein mentioned, and for its commis-
sions, interest, expenses and other charges,
excepting the expenses heretofore assumed
by it, and for all indebtedness and liability
of the Consignor to it, and for all liabilities
which it may incur in connection with said
business, except such as are herein expressly
assumed by it, the Factor shall at all times
have a general lien upon all of the consigned
goods and upon all proceeds of sale thereof
and upon any and all accounts, notes, drafts,
bills receivable or evidences of indebtedness
arising from any such sales.”

7. Said contractural lien purports to be a
transfer of a legal or equitable interest in the
goods of Paramount Fabrics Corporation, to the
plaintiff herein, as security for the payment of
money, and is a chattel mortgage.

8. Said contract or chattel mortgage was not
accompanied by an immediate delivery of the one
hundred five (105) pieces of silk goods described,
to the plaintiff, and was not followed by an actual
and continued change of possession of the things
mortgaged, as required by the statute in such
case made and provided.

9. There was not affixed to said contract or
chattel mortgage, an affidavit made and sub-
scribed by the holder of such mortgage, his agent
or attorneys, stating the consideration of said
mortgage and as nearly as possible the amount
due and to grow due thereon, as required by the
statute in such case made and provided.
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Answer to Amended Complaint.

10. Said contract or chattel mortgage was
delivered by Paramount Fabrics Corporation, a
corporation of the State of New York, having
its principal place of business in the City of
Paterson, County of Passaic, and State of New
Jersey, and covered goods made, or to be made,
including the one hundred and five (105) pieces
of silk goods herein described, in Passaic County,
New dJersey.

11. Said contract or chattel mortgage was not
recorded in the office of the Register of Deeds
and Mortgages of Passaic County, as required by
the statute in such case made and provided.

12. Defendant had no notice of said contract
or chattel mortgage.

13. Defendant re-alleges the contents of para-
graphs 1, 2, 3, 4, 5 and 6 of the third defense, as
if the same were here fully set forth at length,
and made a part hereof.

14. Defendant is a creditor of Paramount Fa-
brics Corporation, and the debt described,
amounting to $1,5635.87 fastened to the said one
hundred and five (105) pieces of silk goods, and
as agamst the lien of the defendant, the plain-
tilt s contract or chattel mortgage is wholly paid,
as is set forth in the statute in such case made
and provided.

SIXTH DEFENSE.

1Q

20

30

1. Defendant repeats paragraphs 1, 2, 3, 4 5

and 6 of the third defense, as if here fully set

thereof an” the same is made a part

lhe defendant acquired possession of said
one hundred five (105) pieces of silk goods and

40
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Answer to Amended Complaint.

also acquired the lien therein described prior to
the time of the making of any advancements or
expenditures against or on account of said silk
goods, by the plaintiff.

SEVENTH DEFENSE.

10 1. Defendant repeats all the allegations of
paragraphs 1, 2, 3, 4, 5 and 6 of the third defense
as if here fully set forth at length, and the same
1s made a part hereof.

2. The defendant acquired possession of said
one hundred and five (105) pieces of silk goods
prior in time to the plaintiff’s acquiring any
form of possession and prior in time to the goods
coming into the hands or under the control of
the plaintiff.

20

EIGHTH DEFENGSE.

1. Defendant repeats paragraphs 1, 2, 3, 4, 5
and 6 of the third defense, as if here fully set
forth at length, and the same is made a part
hereof.

2. Paramount Fabrics Corporation are not
now and were not indebted to the plaintiff at the
time this cause of action arose.

NINTH DEFENSE.

1. The written contract of February 27, 1926,
does not recite or set forth any amounts due or
to grow due thereon and is therefore void for in-
definiteness.

TENTH DEFENSE.

1. Defendant had no notice of any rights or
interests of the plaintiff in said goods, at the
40 time said goods were delivered to the defendant.
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Answer to Amended Complaint.

ELEVENTH DEFENSE.

1. Said contract or chattel mortgage, dated
February 27, 1926, purports to cover goods not
in existence at the time of the making thereof,
and is therefore void.

TWELFTH DEFENSE. 10

1. Said contract or chattel mortgage, dated
February 27, 1926, purports to cover future
obligations, and indebtednesses, not in existence
at the time of the making of such chattel mort-
gage, and is therefore void.

THIRTEENTH DEFENSE.

1. Plaintiff has not made demand from the
defendant for the return of said goods mentioned
in plaintiff's complaint and defendant has not
wilfully retained the possession of the same as
against the rights of the plaintiff.

FOURTEENTH DEFENSE.

1. That from the 21st day of April, 1927, until
the month of December, 1927, said goods were in
the custody of the Sheriff of the County of Pas-
saic, under and by virtue of a writ-of attachment
secured at the suit of George Wenger, plaintiff, @Qn
against Paramount Fabrics Corporation, a cor-
poration of the State of New York, defendant.

FIFTEENTH DEFENSE.

1. That there was, and still is, due and owing
rom the plaintiff to the defendant, the sum of

$1,535.87 from the first day of April, 1927, until
the present time.

.I?e” dant will niove before trial to dismiss the
P amtiff’s complaint for the reason that the same, 40
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Answer to Re-Amended Complaint.

with the bill of particulars attached, does not
disclose a cause of action as against the defend-
ant.

Defendant will move before trial to strike out
paragraph five of the second count of plaintiffs’s
complaint upon the ground that the same sets
forth a conclusion of law and does not properly
plead the facts upon which such conclusion is
based.

EVANS, SMITH & EVANS,
Attorneys of Defendant.

Answer to Re-Amended Complaint.

Defendant, a corporation of the State of New
Jersey, answering paragraph three of the second
count of plaintiff’s complaint as re-amended by
permission of the Court at the trial of the issue
herein joined, says:

This defendant denies paragraph three of the
second count of plaintiff’s complaint as re-
amended.

EVANS, SMITH & EVANS,
Attorneys of Defendant.
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Amended Reply.

Amended Reply.

Plaintiff, replying to defendant’s answer, says:

1. Plaintiff denies paragraphs 2 and 3 of the
third defense.

2. Plaintiff alleges that the goods were deliv-
ered to defendant for or on behalf of plaintiff
to be held by defendant for plaintiff, subject to
plaintiff’s order.

3. Plaintiff alleges that upon the delivery of
said goods to defendant as aforesaid, said goods
then were or thereupon became subject to a lien
in favor of plaintiff, paramount to any and all
rights or title of Paramount Fabrics Corporation
or any other person.

4. Plaintiff denies the allegations of para-
graph 5 of the third defense.

5. Plaintiff denies the allegations of para-
graph 6 of the third defense.

6. Plaintiff denies the truth of the allegations
contained in paragraph 2 of the fourth defense.

7. Plaintiff alleges that the goods were deliv-
ered to defendant for or on behalf of plaintiff
to be held by defendant for plaintiff subject to
plaintiff’s order.

8. Plaintiff alleges that upon the delivery of
said goods to defendant as aforesaid, said goods
then were or thereupon became subject to a lien
m favor of plaintiff, paramount to any and all
rights or title of Paramount Fabrics Corpora-
tion or any other person.

9. Plaintiff denies the truth of the allegations
contained in paragraph 1 of the fifth defense.

du
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Amended Reply.

10. Plaintiff denies paragraphs 2 and 3 of
the fifth defense.

11. Plaintiff alleges that the goods were deliv-
ered to defendant for or on behalf of plaintiff
to be held by defendant for plaintiff, subject to
plaintiff’s order.

12. Plaintiff alleges that upon the delivery of
said goods to defendant as aforesaid, said goods
then were or thereupon became subject to a lien
in favor of plaintiff pursuant to any and all
rights or title of Paramount Fabrics Corporation
or any other person.

13. Plaintiff denies the truth of the allega-
tions contained in paragraph 4 of the fifth de-
fense.

14. Plaintiff denies the truth of the allega-
tions contained in paragraph 5 of the fifth de-
fense.

15. Plaintiff denies the truth of the allegations
contained in paragraph 6 of the sixth defense,
except as hereinafter admitted.

16. Paragraph “ Fourteenth” of the contract
referred to in paragraph 6 of the fifth defense
is merely descriptive of the nature and extent of
plaintiff’s lien upon said goods, but said con-
tract and said paragraph did not purport to
create the said lien itself.

17. Plaintiff denies the truth of the allega-
tions of paragraph 7 of the fifth defense.

18. Plaintiff alleges that the said contract did
not create a lien in favor of plaintiff upon said
goods, and that said contract did not purport to
transfer title of such goods to plaintiff.
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Amended Reply.

19. Plaintiff denies the truth of the allega-
tions contained in paragraph 12 of the fifth de-
fense.

20. With reference to paragraph 13 of the
fifth defense, plaintiff makes the same reply as
hereinabove made with reference to the third
defense.

21. Plaintiff denies the truth of the allega-
tions contained in paragraph 2 of the [Sixth
defense.

22. Plaintiff alleges that the said goods were
received by defendant as bailee of plaintiff, and
as goods which were to be held by defendant
for plaintiff, and subject to plaintiff’s order.
Said goods were delivered to defendant by Para-
mount Fabrics Corporation for and on behalf of
plaintiff, defendant being informed at the time
of such delivery that said goods were to be held
by defendant for plaintiff, and subject to plain-
tiff’s order. The said goods were so delivered
by Paramount Fabrics Corporation as security
to plaintiff for an indebtedness then owing by
the Paramount Fabrics Corporation to plaintiff.

23. Plaintiff repeats with reference to the
seventh defense all of the allegations herein-

above made by plaintiff in reply to the sixth
defense.

24. Plaintiff repeats with reference to the
eighth defense all of the allegations hereinabove
made with reference to the third defense.

25. At the trial of this action, plaintiff will
move to strike out the eighth defense as not
constituting a good defense.

26. At the trial of this action, plaintiff will
move to strike out the ninth defense as not con-
stituting a good defense.

1Q
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Amended Reply.

27. Plaintiff denies the allegations of the
tenth defense. At the trial of this action, plain-
tiff will move to strike out the tenth defense
as not constituting a good defense.

28. With reference to the eleventh defense,
plaintiff denies that the contract therein men-
tioned is or purports to be a chattel mortgage.
Plaintiff will move to strike out such defense
as npt a good defense.

29. With reference to the twelfth defense,
plaintiff denies that the contract therein men-
tioned is or purports to be a chattel mortgage.
Plaintiff will move to strike out such defense as
not a good defense.

30. Plaintiff denies the truth of the allega-
tions contained in the thirteenth defense.

31. Plaintiff has no knowledge or information
of the truth of the allegations of the fourteenth
defense. Plaintiff will move to strike out such
defense as not a good defense.

32. Plaintiff denies the truth of the allega-
tions contained in the fifteenth defense.

33. In reply to all of the defenses, plaintiff
alleges that defendant is estopped to deny plain-
tiff’s paramount right to the possession of the
said goods by the fact that defendant received
such goods as bailee for plaintiff and agreed to
hold such goods for plaintiff, and subject to
plaintiff’s order.

34. Plaintiff alleges that the defendant has
waived its alleged lien on said goods in that
on or about December 6, 1927, the defendant
refused to deliver said goods to plaintiff in
response to plaintiff’s demand for such delivery,
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Rejoinder to Amended Reply.

alleging as the sole ground of said refusal, that
the said goods had been attached for a debt
under a writ of attachment which had been served
upon the defendant on April 21, 1927.

BILDER & BILDER,
Attorneys of Plaintiff.

Rejoinder to Amended Reply.

This defendant, by way of rejoinder to plain-
tiff’s amended reply to the amended answer here-
tofore filed herein, says:

This defendant denies the following paragraph
in plaintiff’s amended reply:
“ Plaintiff alleges that the defendant has 20
waived its alleged lien on said goods in that
on or about December 6, 1927, the defendant
refused to deliver said goods to plaintiff in
response to plaintiff’s demand for such, al-
leging as the sole ground of said refusal
that the said goods had been attached for a
debt in a writ of attachment, which had been

served upon the defendant on April 21st,
1927

being paragraph 34 of plaintiff’s amended reply. 30

EVANS, SMITH & EVANS,
Attorneys of Defendant.

40



Judgment.
Judgment.

This action was tried before Judge Clifford L.
Newman, with a jury in the presence of the coun-
sel of the respective parties, at the Passaic
County Circuit Court, on February 6th, 7th and
8th, A. D. 1929.

The cause having been heard and submitted to
the jury, they returned their verdict in favor of
the defendant, Imhoff Berg Silk Dyeing Com-
pany, a corporation.

Whereupon, it is adjudged that the complaint
of the plaintiff be dismissed and that the defend-
ant, Imhoff Berg Silk Dyeing Company, a cor-
poration, recover of the plaintiff, Mill Factors
Corporation, a corporation, its costs, which are
taxed at the sum of forty-six dollars and seventy-
five cents ($46.75). Judgment entered and signed
February 11th, A. D. 1929, at 2:58 P. M.

Action No. 12072, Docket K. pages 481, &c.

NEWTON H. PORTER,
Judge.
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Certificate of Clerk.

State of New dJebsey,

County of Passaic.

I, Lioyd B. Maesh, Clerk of said County and

Clerk of the County Courts thereof, Do Hebeby
Ceetify, that the foregoing is a transcript of the
Judgment Record, in re: Mill Factors Corpora-
tion, a corporation, Plaintiff, vs. Imhoff Berg
Silk Dyeing Company, a corporation, Defendant,
as the same is taken from and compared with
the original entry thereof in Book “ B-2” of
Circuit Court Judgments, for said County and
now remaining of record in my Office.

In Testimo ny Whebeof, I have here-

unto set my hand and affixed the seal

(seal) of the said Courts and County at

Paterson, this Twenty-second day of

June, A. D. Nineteen Hundred and
Twenty-nine.

LLOYD B. MARSH,
Clerk.

By Fioyda E. Jones,
Deputy Clerk.
230264
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GROUNDS OF APPEAL.

PASSAIC COUNTY CIRCUIT COURT.

Mill Factors Corp oration , a
corporation,

Plaintiff,  In Replevin.

vs. Grounds

Imhoff Berg Silk Dyeing Com- Of Appeal.
pany, a corporation,

Defendant.

The following are the grounds on which plain-
tiff appeals in the above-entitled cause:

1. That the Court erroneously denied plain-
tiff’s motion for a direction of a verdict in favor
of plaintiff and against the defendant.

2. That the Court erroneously granted de-
fendant’s motion for direction of a verdict in
favor of defendant and against plaintiff.

3. That the Court erroneously refused to
strike out the following testimony of the witness,

g0 Tomasulo:

40

“Q Well, but each time you got these
yellow sheets it was handed to you by one
or the other of them? A Well, yes, as a
matter of passing over the mail, that is all.

Q I ask that the last part of the answer
be stricken out as not responsive.

The Court: It may stand.

Mr. Bilder: May I ask an exception ?
The Court: Yes.



Grounds of Appeal.

Mr. Bilder: On the ground that the
latter part of the answer is not responsive
and it states a conclusion of fact of the
witness. 9

4. That the Court erroneously permitted the
following testimony of the witness, Meadendorf:
“Q Did you have any specific authority
to write that particular letter? A No.
Mr. Bilder: 1 object.
Q Referring to Exhibit P. 54.

Mr. Bilder: If the Court please, the
witness answered so quickly—I object on
the ground that it calls for a conclusion of
law, and on the further ground it is im-
proper cross examination and is part of the
defendant’s defense.

The Court: I think it is permissible,
and I will permit it.

Mr. Bilder: May I take an exception ?

The Court: Answer the question.

A No.”
5. That the Court erroneously permitted the
following testimony of the witness, Meadendorf:
“Q Well, would you have any authority,

Mr. Meadendorf, to release any liens that the
company might have? A No. .

Mr. Bilder: 1 object.
A No authority—
The Court: I will permit it.

A No authority whatever.
Q Or waive any liens?

Mzr. Bilder: I object.

A None whatever.

10
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Grounds of Appeal.

The Court: I will permit it.

Mr. Bilder: On the ground that the wit-
ness is being asked a question of law, em-
bodying a legal term with which the wit-
ness is not shown to be familiar.”

BILDER & BILDER,
Attorneys of Plaintiff.

Service of the within grounds of appeal is here-
by acknowledged this 18th day of June, A. D.
1929.

EVANS, SMITH & EVANS,
Attorneys of Defendant.
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Amendments to Pleadings.
TESTIMONY.

PASSAIC CIRCUIT COURT.

Mill Factors Corporation .

Plaintiff, 10

vs: At Lauw.

Imhoff Berg Silk Dyeing Com-
pany,

Defendant.

Paterson, N. J., February 6, 1929.

Before Hon. Clifford L. Newman, judge, and
a jury.

Appearances:
For plaintiff, Bilder and Bilder, Esqgs., by
Walter Bilder, Esq.

For defendant, Evans, Smith and Evans, Esqgs.
by John Evans, Esq.

(A jury was called and sworn.)

AMENDMENTS.

-Mr. Bilder: If the Court please, I desire to 30
apply to amend the plaintiff’s amended com-
plaint m certain respects which I will ask to
have spread upon the minutes. There will be
no objection to these amendments. The notice
of this application was seasonable.

It is desired to amend the amended complaint
by adding thereto the following paragraph:

On or about the dates and times of the delivery
of said goods to defendant the said Paramount
fabrics Corporation executed and delivered to 40
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plaintiff writings in the form in which a copy
1s attached hereto and made a part hereof,
marked Schedule A, in which writings the goods
so delivered to defendant were mentioned and
described. ¥

The Court: Any objection?

Mr. Evans: No.

Mr. Bilder: 1 will ask that the Court will
incorporate this in the plaintiff's amended com-
plaint.

The Court: I do not incorporate. The papers
are here. If you want to amend it, you want to
draw an amendment.

Mr. Bilder: May I submit this to your Honor
so you can follow in the course of the trial, and
then I will draw an amendment?

The Court: Yes.

Mr. Bilder: Also to amend the plaintiff’s
reply to the defendant’s amended answer by
adding thereto the following allegation: “ Plain-
tiff alleges that the defendant has waived its
alleged lien on said goods in that on or about
December 6, 1927, the defendant refused to
deliver said goods to plaintiff in response to
plaintiff’s demand for such delivery alleging
as the sole ground of such refusal that the said
goods had been attached for a debt under a writ
of attachment which had been served upon the
defendant on April 21, 1927.”

The Court: Any objection?
Mr. Evans: No.

The Court: The amendment will be allowed in
both respects.

Mr. Evans: I desire to amend the answer to

the amended complaint in this respect: The sec-
ond defense, paragraph five, I desire to change
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that from “ defendant admits paragraph seven
of the second count,” to say “ that the defendant
dyed and finished three of the pieces held and
redyed and refinished seventeen other of the
pieces held.”

The way the original amended complaint states:
“ Defendant has done no work upon the said 105
pieces of silk,” and we originally admitted that,
but when we came to investigate we found that
some work had been done on 20 of these pieces,
and the amended answer, therefore, is in accord
with the state of facts.

The Court: I suggest each counsel draw
amended pleadings and see that they are filed.
Mr. Bilder: All right.

If T may suggest that in order that the issues
be clarified, I think that it ought to be stipulated
by counsel at this point that the defendant’s
amendment to paragraph five or the second
defense as just set forth does not constitute a
contention that the lien claim of the defendant
upon these goods in this case is for any work
done upon these goods, even though it is alleged
that work was done upon some of these goods.

The Court: Well, I suppose the contentions
of the parties will be outlined in the openings.

Mr. Evans. Just one moment. Of course, it
is understood the defendant denies these plead-

ings. Of course, that new matter we really
ought to answer.

The Court: That is what I say. Prepare your
amended pleadings. The answer as amended will
be allowed in that respect.

Mr. Bilder: We can have those in the next
session.

The Court: You can file them at any time.
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Walter Tomasulo, direct.

(Counsel for the respective parties opened to
the jury.)

PLAINTIFF’'S TESTIMONY.
WALTER TOMASULO, sworn.
Direct examination by Mr. Bilder.

Q Mr. Tomasulo, you are in the employ of the
Imhoff-Berg Silk Dyeing and Finishing Com-
pany? A Yes.

Q Do you recognize the signature, “W.
Tomasulo,” on that paper that I show you? A
Yes, sir. It is not mine, though.

Q Whose is it? A It is written by my
assistant, Miss Orteil. Her initials are along-
side of it. It is signed by Miss Orteil.

Q Who is she? A In my absence she is my
assistant.

Q Was that signed by your instructions? A
Yes.

Q And it was signed in the place of business
of Imhoff Silk Dyeing and Finishing Company?
A It was.

Mzr. Bilder: Will you mark that for iden-
tification ?
(Paper marked P. 1 for identification.)

Q Will you look at this paper and tell me
whether you recognize the signature, “W.
Tomasulo?” A I do. That is the same as the
one we just spoke of.

Q Signed by whom? A Miss Orteil.

Q Under your instructions? A Under my
instructions.
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Walter Tomasulo, direct.

Mr. Bilder: Mark it for identification.
(Paper marked P. 2 for identification.)

Q I show you these two yellow papers and
ask you whether you recognize the signatures
“W. Tomasulo” on those? A I do. They
were both signed by Miss Ortell under my in-
structions.

(Paper marked P. 3 for identification.)

Q You refer to two yellow sheets bearing
date 4/22/27 and April 25, 19277 A 1 do.

(Paper marked P. 4 for identification.)

Q Recognize the signature “W. Tomasulo”
on the yellow sheet stamped January 28, 19277
A I do. That was signed by Miss Ortell under
my instructions.

Q At the place of business of the Imhoff-
Berg? A At the place of business of Imhoff-
Berg.

Q That also refers to each of the yellow sheets
I have shown you so far? A Yes.

(Paper marked Exhibit P. 5 for identifi-
cation.)

Q I ask you whether the yellow sheet stamped
ebruary 24, 1927, is recognized by you as the
signature of W. Tomasulo? A No It i1s the
signature of Miss Ortell, my name written by
Miss Ortell. J
Q Under whose instructions? A Under mv
instructions. J

4/ ~ At, tlle defendant’s P*ee of business? A
e defendant’s place of business, yes.

10
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Walter Tomasulo, direct.

(Paper marked P. 6 for identification.)
The Court: The green slips attached to
them—

The Witness: They were not attached.
They came in separately.

Q I show you a yellow sheet stamped Febru-
ary 26, 1927, and ask you whether you recognize
the signature, “W. Tomasulo?” A That is
also signed by Miss Orteil under my instructions
at the place of business of Imhoff-Berg.

(Paper marked P. 7 for identification.)

Q Recognize the signature of W. Tomasulo
on yellow sheet stamped March 4, 1927? A
Signed by Miss Orteil under my instructions
at the place of business of Imhoff and Berg.

(Paper marked P. 8 for identification.)

Q Recognize the signature of W. Tomasulo
on yellow sheet stamped March 4, 1927? A
It was signed by Miss Orteil under my instruc-
tions at Imhoff-Berg’s place of business.

(Paper marked P. 9 for identification.)

Q Recognize the signature W. Tomasulo on
yellow sheet stamped March 27, 1927? A That
was signed by Miss Orteil under my instructions
at Imhoff and Berg’s place of business.

(Paper marked P. 10 for identification.)

Q When these yellow sheets came into the
possession of Imhoff-Berg Company, by what
means did they come into the possession of
Imhoff-Berg? A By mail.



Walter Tomasulo, direct.

@ Do you recall whether they were ac-
companied by anything? A The yellow sheets
or the blue?

Q The yellow sheets? A They were ac-
companied by blue sheets to which they refer,
or green.

Q Green sheets. Will you produce those
green sheets, the originals, Mr. Evans?

By the Court.

Q You say all these were mailed to the Mill
Factors Corporation? A Yes, sir.
Q By your company? A Yes.

By Mr. Bilder.

Q Then, what was done with them after they
were signed in this fashion? A The yellow
slips that were signed were returned by mail
to the Mill Factors Corporation.

The Court: By the Imhoff-Berg Com-
pany?

The Witness: By the Imhoff-Berg Com-
pany.

Q You recall in whose envelope the yellow
sheet would come by mail to the Imhoff-Berg?
A To us, in Mill Factors’ envelope.

Mr. Bilder: The defendant will admit
that original blue sheet?

Mr. Evans: I do not think the time has
come for that admission, because he has not
offered this in evidence yet. As far as the
receipts are concerned, I am going to inter-
pose an objection to the admission of all of
those receipts for several different reasons,
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Walter Tomasulo, direct.

and therefore I do not want to be taken to
admit anything.

Mr. Bilder: The