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Notice of Appeal. 

( Filed May 31, 1928.) 

Nrw :ilrrnry @,uprrmr Oinurt 

VICTOR LEVIN and SAMUE'L 
PID'l'ROFSKY, 
Plaintiffs-Appellants, 

l-lIGHLAND TRUS'I COMPANY, 
Plain tiff '-Respondent, 

vs. 

8'.rATE , ASSURANCE , COMPANY, 

Lrrn., 
Def end ant-Respondent. 

rr O ME IS:SRS. LUM, T AMRLYN & COLYER, 

Attorneys for Defendant-Respondent, and 

To MESSRS. BA UE:R. & RANKEIR, 
Attorneys for Plaintiff-Respondent. 

TAKID NOTICE that the appellants Victor Levin 
and Samuel Petrofsky hereby appeal to the Court of 
Errors and Appeals of the State of New Jersey from 

10 

20 

30 

that part of the judgment entered in this causie, 
wherein a.nd whereby a nonsuit was granted and en-
tered against the appellants and in favor of the 
defendant as to the second count of the plaintiffs' 40 
complaint, and wherein and whereby it was ad-
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judged that said second count be dismissed, and 
that the grounds , for said appeal are as follows, 
viz.: 

1. 'l'he trial court directed a judg1nent of non-
suit against the plaintiffs and in favor of the de-

10 fendant as to the second count of the plaintiff's' 
con1plaint and adjudged that said second count be 
dis111issed when thereunto moved by counsel for 
the defendant, and a judgment of nonsuit was there-
on entered as: to said second count and adjudged 
that said second count be dismissed, whereas said 
court should have sub111itted to the jury for deci-
sion the questions involved in the issues. 

20 

30 

40 

The following ques ,tions were overruled : 

2 .. To the witness Victor Levin: "Q. What did 
you do?" 

3. To the witness Joseph M. Henehan: "Q. And 
did you make any promise to hiln as to what you 
would do as agent for the c01npany?" 

4. To the witness Joseph M. Henehan: "Q. And 
after he had told you about the contract did you 
promise to do anything about it?" 

Dated, May 25, 1928. 

KELSE ,Y & LUDWIG, 
Attorneys for Plaintiffs -Appellants Victor 

Levin and Samuel Petrofsiky. 
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'Record. 

( Filed June _ 17, 19·27. ) 

NEW JERSEY SUPRE,ME COURT, 

HUDSON C0UNT'Y. 

VICTOR LEVIN, SAMUErL PFJT'R.0F-
SKY and HIGHLAND TRUST 
COMPANY, a corporation, 

Plaintiffs, 

vs. 

THEI Sr:rATEI ASSURANCE' COMPANY, 
Lrro., a corporation, 

Defendant. 

KELSEIY & LUDWIG, 
Attorneys for Plaintiffs 

Action at Law. 

JUDGMEN'.r 
RE CORD. 

Victor Levin and Sainuel Petrofsky. 

BA UElR & RANKER, 
Attorneys for Plaintiff' 

Highland Trust Oompany. 

LUM, TAMBLYN & C0LYEiR, • 
Attorneys for Defendant. 

The State Assurance Cmnpany, Ltd., a corpora-
tion, the defendant in this suit, was summoned to 
answer unto Victor Levin, Samuel Petrofsky and 

. Highland Trust Company in an action at law upon 
the following complaint: 

10 

20 

30 

40 
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Complaint. 

(F'iled July 19, 1925.) 

Plaintiffs Victor Levin and Samuel Petrofsky, 
residing in Union City, in the County of Hudson 
and State of New Jersey, and Highland Trust Com-
pany, a corporation of New Jersey, having its prin-
cipal office and place of business at said Union City, 
say that: 

FIR.S'l ~ COUNT'. 

1. Plaintiffs Victor Levin and Samuel Petrofsky 
were the owners of a dwelling hous e known as No. 
1200 Sum1nit Avenue, in Jersey City, in the County 
of Hudson and State of New Jerse y, at the time o.f 
i.ts insurance and of the fire herein stated. 

2. The plaintiffs Victor Levin and Samuel Petrof-
sky, and their wiv es, executed a 1nortgage covering 
said lands and premises and other lands and pre1n-
ises to and in favor of the plaintiff Highland 'frust 
C01npany, which mortgage is dat ed April 4, 1923, 
and was given to secure the pay1nent of a bond for 
$·5,000 and the interest thereon. The principal sun1 
of said bond and mortgage remains wholly unpaid. 

3. On April 4, 19·23, defendant was, and still is, 
a corporation duly incorporated, with power · to in-
sure risks by fire in the State of New Jersey. 

4. On that day, in consideration of $22.19 to it 
paid, defendant executed to plaintiffs Victor Levin 
and Sainuel Petrofsky a policy of insurance on said 
house, a copy of which, marked "Schedule A," is 
hereto annexed, which policy contains a clause 
whereby the loss or damage thereunder should be 
payable to the plaintiff Highland Trust Company 
as first mortgagee as interest might a pp ear. 
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5,. On July 26, 1924, said house was greatly dam-
aged by fire. 

6. Plaintiffs' loss thereby was $500. 

7. The plaintiffs have duly performed all the 
c:onditions of said policy on their part. 

8. Defendant has not paid said loss. 

SECOND COUNT '. 

1. Plaintiffs 1 Victor Levin and Sa1nuel Petrofsiky 
were the owners of a. dwelling house known as No. 
119'8 Sununit Avenue, in Jersey City, in the County 
of Hudson and State of New Jersey, at the time of 
Hs insurance and of the fire herein stated. 

2. The plaintiffs Victor Levin and Sa1nuel Petrof-
sky, and their wives, executed a mortgage covering 
said lands and pre111isies and other lands and prem-
ises to and in favor of the plaintiff Highland Trust 
Company, which mortgage is dated April 4, 1923, 
and was given to secure the payment of a bond for 
$5,000 and the interest thereon. The principal sum 
of said bond and mortgage remains wholly unpaid. 

~1. Plaintiffs repeat paragraph 3 of the first count. 

4. On that day, in consideration ·of $50.63 to it 
paid, defendant executed to plaintiffs : Victor Levin 
and Samuel Petrofsky a policy of insurance on said 
house, a copy of which, 1narked "Schedule B," is 
hereto annexed, which policy contains a clause 
whereby the loss or damage thereunder should be 
payable to the plaintiff Highland Trust Company 
as first mortgagee as interest 111ight appear. 

10 
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30 

40 



10 

20 

30 

40 

6 

Oom,plaint. 

5. On July 2·6·, 192·4, said house was totally de-
stroyed by fire. 

6. Plaintiffs' loss thereby was $4,500. 

7. The plaintiffs have duly performed all the con-
ditions of said policy on their part . 

.8. Defendant has not paid said loss.. 

Plaintiffs demand $-5,00 damages. on the first count 
and $4,500 dan1age s on the second count. 

KELSEY & LUDWIG, 
Attorneys for Plaintiffs Victor Levin and 

Samuel Petrofsky. 

Attorneys 
..... 

BAUER & RANKER, 
for Plaintiff Highland 

Company . 
Trust 
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Exhibit. 

"SCHEDULE! A." 

THE STATE ASSURANCE, COMPANY 

(LIMITED) 

OF LrVE iRPOOL, ENGLAND 

United States Branch, New York, N. Y. 

A1nount $,2,500. Rate .8875, Pre1nium $22.19 

IN C0N8IDERAT'I0N of the Stipulations herein 
named and of twenty-two and 19/ 100 DOLLARS 
PREIMIUM Does Insure Victor Levin and Samuel 
Petrofsky for the ter1n of 3 years fron1 the fourth 
day of April, 1923, at noon to the fourth day of 
April, 1926, at noon, against all direct losis or dan1-

:to 

age by fire, except as hereinafter provided, To an 20 
amount not exceeding twenty-five hundred Dollars ,, 
to the following described property while located 
and contained as, described herein, and not else- . 
where to wit: 

Private Dwelling, Barn and F 'urniture 
(Unprotected). 

(Not exceeding two families) 

$i2,500.00 .. On the two story tin roof frame build-
ing, additions and extens 1ions thereto, 
and all permanent fixtures therein, 
thereon and belonging thereto, includ-
ing plumbing, steam, gas and water 
pipes and fixtures, electric light wiring 
and fixtures, per1nanent apparatus for 
heating and cooking, awnings, stoops, 
sidewalks, mason and iron work con-
nected therewith, while occupied exclu-
sively for dwelling purposes by not ex-
ceeding two families, situated #1200 
Summit Avenue, .Jersey City, N. J. 

30· 

40 
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PJxh,ilJit A-Ins ·urance PoU:cy. 

Nil . . .. . .. On Household furniture, useful and 
ornamental, including beds, bedding, 
linen, wearing apparel, plate and plated 
ware, printed books and music; pictures, 
paintings and engravings and their 

10 fra1nes, bronzes, statuary and other 
works of art and objects of virtue ( at 
not exceeding cost price) ; all n1usical 
and scientific instru1nents, sewing ma-
chines, mirrors, jewelry and precious 
stones in use, fuel and fa1nily stores and 
8upplies, tools, toys, bicycles, guns1 and 
other sporting goods and utensils the 
property of the insured or any meinber 
of the family, all while contained in the 

:!O above -described building. 
It is understood and agreed that the 
....... item of this policy also covers 
awnings, door and window screens, a:n:d ....._ 

storm doors and windows, while at-
tached to above-described building, or in 
amount not to exceed $200 while stored 
in outbuildings upon the above-described 
premu;;es. 

Nil. ...... On ...... Story ...... roof. ... building, 
BO additions and extens,ions thereto, and all 

per1nanent .fixtures therein, thereon and 
belonging thereto, while occupied as a 
private stable or barn, and situated on 
the above-described premises . • 

N i1 ... .. .. On Horses, in case· of loss no one horse . 
to be valued at over $ .. . ..... , while 
contained in the above-described srtable 
or barn. 

Ni1 ....... On Vehicles ( excludi.ng gasoline motor 
40 vehicles of every description), robes, 

horse and carriage equipments, hay, 
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grain and feed, barn and garden tools, 
while contained in the above-described 
stable or barn. 

Nil ................... . 

Privilege granted to use steam, coal stoves, hot 10 
air furnaces i or grates for heating; to use public or 
1nunicipal gas or kerosene oil for light, heating or 
cooking purposes; to re1nain unoccupied for not ex-· 
ceeding eight consecutive months at any one ti1ne 
in any one year ; to remain vacant during any 
change of tenant or while awaiting a tenant not ex-
ceeding sixty consecutive days at any one time in 
any one year; and to use not exceeding one quart of 
gasoline, naphtha , or benzine for domestic purposes 
in each housekeeping apartn1ent. 20 

Other insurance permitted without notice until 
required. 

MECHANICS' PRIVILEIG~.-Per1nissiion for mechan-
ics to be employed for ordinary alterations and re-
pairs in the within described pre1nises, but this 
shall not be held to include the constructing or re-
constructing of the building or buildings, or addi-
tions, or the enlargement of the premises 1. 

Privilege to use electric current for light, heat 30 
or power. 

LIGHTNING CLAUS,Ef--New Jersev Standard.-- ., • This policy shall cover any direct loss or dmnage 
caused by Lightning (meaning thereby the com-
monly accepted use of the ter111 "Lightning," and in 
no case to include lOSiS or da1nage by cyclone, 
tornado, or wind-storm), not exceeding the sum in-
sured, nor the interest of the insured in the prop-
erty, and subject in all other respects to the terms 40 
and conditions of this policy. Provided, however, if 
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there shall be any other insurance on said property 
this company shall be liable only pro rata with siuch 
other insurance for any direct loss by Lightning, 
whether such other insurance be against direct loss 
by Lightning or not. 

10 Attached to and made a part of Policy No. 382991 
of the State Assurance Co. Limited Insurance Com-
pany, issued at its West Hoboken, N. J. Agency. 

MCCOURT & HENEHAN Agent 
165 Summit Ave., 

West Hoboken, N. J. 

THE S'rATffi ASSURANCE COMPANY LTD. 

Loss or damage, if any, under this policy, shall be 
20 payable to Highland Trust Company as first n1ort-

gagee ( or trustee) as interest n1ay appear, and this 
insurance, as to the interest of the mortgagee ( or 
trustee) only therein, shall not be invalidated by 
any act or n~lect of the · mortgagor or owner of 
the within described property, nor by any fore-
closure or other proceedings or notice of sale relat-
ing .to the property, nor by any change in the title 
or ownership of the property, nor by the occupa-
tion of the premises for purposes more hazardous. 

BO than are permitted by this policy, PROVIDED, that 
in case the 111ortgagor or owner shall neglect to pay 
any premium due under this 1 policy, the mortgagee 
( or trustee) shall n dernand, pay the same. 

PROVIDE[) also, that the mortgagee ( or trustee) 
shall notify this company of any change of owner-
ship or occupancy or increase of hazard which 
shall c0111e to the knowledge of said mortgagee ( or-
trustee) and, unless per111itted by this policy, it 
shall be noted thereon and the mortgagee ( or trus i--

40 tee) shall, on de111and, pay the premium for such 
increased hazard for the term of the use thereof ;_; 
otherwise this policy shall be null and void .. 
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This company reserves the right to cancel this 
policy at any time as provided by its terms, but in 
such cas,e the policy shall continue in force for the 
benefit only of the mortgagee ( or trustee) for ten 
days after notice to the mortgagee ( or trustee) of 
such cancellation and shall then cease, and this 10 
company shall have the right, on like notice , to 
cancel this agreement. 

In case of any other insurance upon the within 
described property, this, company shall not be liable 
under this 1 policy for a greater proportion of any 
loss or da1nage sustained than the sum hereby in-
sured bears to the whole amount of insurance on 
said property, issued to or held by any party or 
parties having an insurable interest therein, 
whether as owner, mortgagee or otherwise. 20 

Whenever this company shall pay the mortgage0 
( or trustee) any sum for loss or damage under this 

policy and shall claim that, as to the 1nortgagor 
or owner, no liability therefor existed, this c01n-
pany shall, to the extent of such payment, be there-
upon legally subrogated to all the rights1 of the 
:party to whom such payment shall be made, under 
.all securities held as collateral to the mortgage 
debt, or 1nay at its option, pay to the n1ortgagee 
( or trustee) the whole principal due or to grow 30 

due on the mortgage with interest, and shall there-
upon receive a full assignment and transfer of the 
mortgage and all of such other securities 1; but no 
.subrogation shall in1pair the right of the mortgagee 
( or trustee) to recover the full amount of their 

,claim. 

MCCOURT & HEINEHAN 
Agent 

40 
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Attached to and forming a part l 
of Policy No. 3829fl! S 

This policy is made and accepted subject to the 
foregoin ·g stipulations and conditions, and to the 
following stipulations and conditions printed on 
back hereof, which are hereby specially referred 
to and made a part of this policy, together with 
such other provisions, agree111ents, or conditions as 
may be endorsed hereon or added hereto; and no 
officer, agent" or other representative of this Com-
pany shall have power to waive any provision or 
condition of this Policy except such as by the terms 
of this policy may be the subject of agreement en-
dorsed her eon or added hereto ; and as to such pro-
visions and conditions no officer; agent, or represen-
tative shall have such power or be deemed or held 
to have waived such provisions or conditions unless 

...... 
such waiver, if any, shall be written upon or at-
tached hereto, nor shall any privilege or permission 
affecting the insurance under this Policy exist or be 
claimed by the insured unless so written o-r at- . 
tached. 

PROVISION required by law to be stated in this 
policy.-This policy is in a stock corporation and 
it isi hereby expressly agreed and declared, and the 
true intent and meaning hereof is, that the Capital 
Stock and Fire Funds of the said THE STATE As-
SURANCEI COMPANY, LTD., shall alone be answerable 
nnder this policy; and that no holder or holders of 
any share or shares in the said Capital Stock shall 
be liable beyond his or their shares thereof, any-
thing contained in this 1 policy to the contrary not-
withstanding. 
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IN vVITNESS WnE IU.EOF, this Company has exe-
cuted and attested these presents; but this policy 
shall not be valid until countersigned by the duly 
authorized Agent of the Co1npany at West Hoboken, 
N. J. 

,VILLIAlVl HAR.El 

:Manager. 

Countersigned at vVest Hoboken, N. J. this 4th 
day of April, 1923. 

MCCOURT & HENEHAN 
Agent 

This company shall not be liable beyond the ac-
tual cash value of the property at the time any 
loss or dan1a.ge occurs, and the loss or damage shall 
be ascertained or estimated according to such ac-
tual cash value, with proper deduction for deprecia-
tion however caused, and shall in no event exceed 
what it would then cost the insured to repair or 
replace the same with material of like kind and 
quality; said ascertainment or estimate shall be 
n1ade by the insured and this company, or, if they 
differ, then by appraisers, as hereinafter provided; 
and, the amount of loss or damage having been thus 
determin ed, the sum for which this company is 
liable pursuant to this policy shall be payable sixty 
days after due notice, ascertainment, estimate and 
satisfactory proof of the loss have been received 
by this company in accordance with the terms of 
this policy. It s·hall be optional, however, with this 
coin pany to take all, or any part, of the articles 
at such ascertained or appraised value, and also to 
repair, rebuild, or replace the property lo,st or dam-
aged with other of like kind and quality within a 
reasonable tilne on giving notice, within thirty days 
after the receipt of the proof herein required, of its 

10 

20 

30 

40 
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intention so to do; but there can be no abandonment 
to this company of the property described. 

This entire policy shall be void if the insured 
has concealed or misrepresented, in writing or 
otherwise, any material fact or circumstance con-

10 cerning this insurance or the subject thereof; or 
if the inter est of the insured in the property be not 
truly stated herein; or in case of any fraud or false 
i:rwearing by the insured touching any matter re-
lating to this insurance or the subject thereof, 
whether before or after · a loss. 

This en tire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall 
be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, 

20 whether valid or not, on property covered in whole 
or in part by this policy; or if the subject of insur-
ance be a manufacturing establishrqent and it be 
operated in whole or in part at night later than 

....._ 
ten o'clock, or if it cease to be operated for n1ore 
than ten consecutive days; or if the hazard be in-
creased by any means within the control or knowl-
edge of the insured; or if 1nechanics be employed 
in building, altering or repairing the within de-
scribed preinises for more than fifteen days at any 

30 one time ; or if the interest of the insured be other 
than unconditional and s1ole ownership; or if the 
subject of insurance be a building on ground not 
owned by the insured in fee simple; or if the sub-
ject of insurance be personal property and be or 
become incumbered by a chattel mortgage; or if, 
with the knowledge of the insured, foreclosure pro-
ceedings be commenced or notice given of sale of 
any property covered by this policy by virtue of 
any mortgage or trust deed ; or if any change, other 

40 than by the death of an insured, take place in the 
interest, title, or pos 1session of the subject of insur-
ance ( except change of occupants without increase 
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of hazard) whether by legal process or judgment 
or by voluntary act of the insured, or otherwise; 
or if this policy be assigned before a loss ; or if 
illuminating gas or vapor be generated in the de-
scribed building ( or adjacent thereto) for use 
therein ; or if ( any usuage or custom of trade or· 
1nanufacture to the contrary notwithstanding) 
there be kept, used, or allowed on the above de-
scribed premises, benzine, benzole, dyna1nite, ether, 
fireworks, gasoline, greek fire, gun powder exceed -
ing twenty-five pounds- in quantity, napl~tha, nitro-
glycerine or other explosives, phosphorus, or petro-
leum or any of its, products of greater inflammabil-
ity than kerosene oil of the United States, standard 
( which last may be used for lights and kept for 
sale according to law but in quantities not exceed-
ing five barrels, provided it be drawn and lamps 
filled by daylight or at a distance not less than 
ten feet from artificial light) ; or if a building here-
in described, whether intended for occupancy by 
owner or tenant, be or become vacant or unoccu-
pied and so remain for ten days. 

This company sihall not be liable for loss caused 
directly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped 
power, or by order of any civil authority; or by 
theft; or by neglect of the insured to use all rea-
sonable means to save and preserve the property at 
and after a fire or ,vhen the property is endangered 
by fire in neighboring premises; or ( unless fire en-
siues, and, in that event, for the damage by fire 
only) by explosion of any kind, or lightning; but 
liability for direct da1nage by lightning may be 
assumed by specific agreement endorsed hereon. 

If a building or any part thereof fall, except as 
the result of fire, all insurance by this policy on 
such building or its contents shall immediately 
cease. 

10 

20 

30 

40 
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This company shall not be liable for loss to ac-
counts, bills, currency, deeds, evidences of debt, 
money, notes, or securities; nor, unless liability 
is specifically assumed hereon, for loss to awnings, 
bullion, casts, curiosities, _drawings, dies, imple-

10 ments, jewels, manuscripts, 1nedals1, 1nodels, pat-
terns, pictures, scientific apparatus, signs, store or 
office furniture or fixtures, sculpture, tools, or prop-
erty held on storage or for repairs; nor, beyond 
the actual value destroyed by fire, for loss occa-
sioned by ordinance or law regulating construction 
or repair of buildings, or by interruption of busi-
ness, manufacturing processes, or otherwise; nor 
for any greater proportion of the value of plate 
glass., frescoes, and decorations than that which 

~O this policy shall bear to the whole insurance on the 
building described. 

If an application, survey, plan, or description 
of property be referred to in this policy it shall 
be a part of tnis contract and a warranty by the 
insured. 

In any matter relating to this insurance no per-
son, unles 1s duly authorized in writing, shall be 
deemed the agent of this company. 

This policy may by a renewal be continued under 
:rn the original stipulations, in consideration of pre~ 

miu1n for the renewed term, provided that any in-
crease of hazard must be made known to this con1-
pany at the time of renewal or this policy shall be 
void. 

This policy shall be cancelled at any time at the 
request of the insured; or by the company by giv-
ing five days : notice of such cancellation. If this 
policy shall be cancelled as herein be fore provided, 
or become void or cease, the premium having been 

40 actually paid, the unearned portion shall be re-
turned on surrender. of this , policy or last renewal, 
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this company retaining the customary short rate; 
except that when this policy is cancelled by this 
c01npany hy giving notice it shall retain only the 
pro rata pren1ium. 

If, with the consent of thisi cmnpany, a:ri interest 
under this policy shall exist in favor of a mortgagee 10 
or of any person or corporation having an interest 
in the subject of insurance other than the interest 
of the insured as described herein, the conditions 
hereinbefore contained shall apply in the manner 
express ied in such provisions and conditions of in-
surance relating to such interest as shall be writ-
ten upon, attached, or appended hereto. 

If property covered by this policy is so endan-
gered by fire as to require removal to a place of 
safety, and is so ren1oved, that part of this policy in 20 
ex~ess of its 1 proportion of any loss a.~d of the value 
of property remaining in the original location, shall, 
for the ensuing five days only, cover the property 
so removed in the new location; if removed to more 
than one location, such excess of thi~ policy shall 
cover therein for such five days in the proportion 
that the value in anv one such new location bears .., 
to the value in all such new locations; but this com-
pany shall not, in any case of removal, whether to 
one or 1nore locations, be liable beyond the propor- 30 
tion that the an1ount hereby insured shall bear to 
the total insurance on the whole property at the 
time of fire, whether the same cover in new loca-
tion or not. 

If fire occur the insured shall give immediate 
notice of any loss thereby in writing to this com-
pany, protect the property from further da1nage, 
forthwith separate the damaged and undamaged 
personal property, put it in the best possible order, 
make a co1nplete inventory of the san1e, stating the 40 
quantity and cost of each article and the amount 
claimed thereon; and, within sixty days after the 
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fire, unless such time is extended in writing by 
this co1npany, shall render a statement to this com-
pany, signed and sworn to by said insured, stating 
the knowledge and belief of the ins1ured as to the 
time and origin of the fire; the interest of the , in-

10 sured and of all others in the property; the cash 
value of each item thereof and the a1nount of loss 
thereon; all incumbrances thereon; all other insur-
ance, whether valid or not, covering · any of said 
property; and a copy of all the descriptions and 
schedules in all policies; any changes in the title, 
usie, occupation, location, possession, or exposures 
of said property since the issuing of this 1 policy ; 
by wh01n and for what purpose any building · herein 
described and the several parts thereof were occu-

20 pied at the time of fire; and shall furnish, if re-
quired, verified plans and specifications of any 
building, fixtures, or machinery destroyed or dam-
aged; and shall also, if required, furnish a certifi-
cate of the magistrate or notary public ( not inter-
ested in the claim as a creditor or otherwise, nor 
related to the insur ed ) living nearest the place of 
fire, stating that he has examined the circu1nstances 
and belie ,ves the ins1ured has honestly sustained loss 
to the a1nount that such magifitrate or notary pub-

;rn lie shall certify. 
The insured, as often as required, shall exhibit to 

any person designated by this company all that 
reinains of any property herein described, and sub-
ndt to exaininations under oath by any person 
named by this company, and subscribe the same; 
and, as often as required, shall produce for exami-
nation all books of account, bills, invoices, and 
other vouchers, or· certified copies thereof if origi-
nals be lost, at siuch reasonable place as n1ay be 

4 0 designated by this company or its representative, 
and shall permit extracts and copies thereof to be 
made. 
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In the event of disagreement as to the amount of 
loss the same shall, as above provided, be ascer-
tained by two competent and disinterested apprais-
ers, the insured and this con1pany each selecting 
one, and the two so chosen shall firsit select a com-
petent and disinterested umpire; the appraisers to- 10 
gether shall then estimate and appraise the loss, 
stating separately sound value and damage, and, 
failing to agree, shall submit their differences to 
the umpir e ; and the award in writing of any two 
shall determine the amount of such loss; the par-
ti es thereto shall pay the a pp raiser respectively se-
lect ed by them and shall bear equally the expen ses 
of the appraisal and umpire. 

This c01npany shall not be held to have waived 
any provision or condition of this policy or any 20 
forfeiture thereof by any requirement, act, or pro-
ceeding on its part relating to .the appraisal or to 
any examination herein provided for; and the loss 
shall not become payable until sixty days after 
the notice, ascertainn1ent , estimate, and satisfac-
tory proof of the loss herein required have been 
r eceived by this company, including an award by 
appraisers when appraisal has been required. 

This company shall not be liable under this pol-
icy for a greater proportion of any loss on the 30 
described property, or for loss by and expense of 
removal from premises endangered by fire, than the 
amount hereby insured shall bear to the whole in-
suranc e, whether valid or not, or by solvent or 
insolv ent insurers, covering such property, and the 
extent of the application of the insurance under 
this policy or of the contribution to be 1nade by 
this company in case of los1s, may be provided for 
by agreement or condition written hereon or at-
tached or appended hereto. Liability for re-insur- 40 
ance shall be as specifically agreed hereon. 
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If this con1pany shall claim that the fire was 
ca used by the act or neglect of any person or cor-
poration, private or municipal, this company shall, 
on payment of the loss, be .sinbrogated to the extent 
of such payment to all right of recovery by the 
insured for the loss resulting therefrom, and such 
right shall be assigned to this company by the in-
sured on receiving such payment. 

No suit or action on this policy, for the recovery 
of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the 
insured with all the foregoing requirements, nor 
unless commenced within twelve months next after 
the fire. 

Wherever in this policy the word "insured" oc-
curs, it shall be held to include the legal represen-
tative of the insured, and wherever the word "los is" 
occurs, it shall be deemed the equivalent of "loss 
or damage." 

If this policy be made by a 1nutual or other c01n-
pany having special regulations lawfully applicable 
to its organization, n1embership, policies or con-
tracts of insurance, such regulations .shall apply to 
and form a part of this policy as the same 1nay be 
written or printed upon, attached, or appended 
hereto. 
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THE STATE ASSURANCE COMPANY 
( Lll\i[I'l'IDD) 

OF LIVERPOOL, ENGLAND 

United States Branch, New York, N. Y. 

Amount $2500. Rate 2.025 Premium $60.6·25 

IN 00NSIDERATI0N of the Stipulations herein 
named and of fifty and 63/ 100 DOLLARS PREMIUM 
Does Insure Victor Levin and Samuel Petrofsky 
for the ter1n of 3 years. from the fourth day of 
April, 1023, at noon to the fourth day of April, 
19·26, at noon, against all direct loss1 or damage by 
fire except as hereinafter provided, 'ro an amount 
not exceeding twenty-five hundred dollars, to the 
following described property while located and con-
tained as described herein, and not elsewhere to 
wit: 

Private Dwelling, Barn and Furniture 
(Un protected) . 

(Not exceeding two families.) 

$·2,500.00 .. On the two story tin roof frame build-
ing, additions and extensions thereto, 
and all per111anent fixtures therein, 
thereon and belonging thereto, including 
plumbing, steam, gas and water pipes 
and :fixtures, electric light wiring and 
fixtures, permanent apparatus for heat-
ing and cooking, awnings, stoops, side-
walks, 1nason and iron work connected 
therewith, while occupied exclusively 
for dwelling purposes by not exceeding 
two families, situate # 119'8 Summit 
Avenue, Jersey City, N. J. 0C:0UPIE[J) AS 
STORE! AND n,vEiLLING. 

10 
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Nil ....... On household furniture, useful and orna-
mental, including beds, bedding, linen, 
wearing apparel, plate and plated wire, 
printed books and n1usic; pictures, 
paintings and engravings and their 

10. frames, bronzes, statuary and other 
works of art and objects of virtue ( at 
not exceeding cost price) ; all musical 
and scientific instrvments, sewing n1a-
chines, mirrors, jewelry and precious 
stones in use, fuel and fa1nily stores 
and supplies, tools, toys, bicycles, guns 
and other sporting goods and utensils 
the property of the insured or any n1em -
ber of the family, all while contained 

20. in the above-described building. 
Nil. . ..... On .. .... story ...... roof ..... building, 

additions and ext ensions thereto, and all 
permanent fixtures therein, thereon and 

...... 
belonging thereto while occupied as a 
privat e stable or barn, and situated on 

, the above-described premises. 
Nil ....... On horse s, in case of loss no one horse 

to be valued at over $ ........ , while 
contained in the above described stable 

30 or barn. 
Nil. ...... On Vehicles ( excluding gasoline 1notor 

vehicles of every description), robes, 
horse and carriage equipments, hay, 
grain and feed, barn and garden tools, 
while contained in the above-described 
stable or barn. 

Nil ................. . . ................... . 
Privilege granted to use steam, coal stoves, hot 

40 air furnaces or grates for heating; to use public 
or municipal gas or kerosene oil for light, heating 
or cooking purposes ; to remain unoccupied for not 
exceeding eight consecutive months at any one time 
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in any one year; to remain vacant during any 
change of tenant or while awaiting a tenant not 
exceeding sixty consecutive days at any one time 
in any one year; and to use not exceeding one 
quart of gasoline, naphtha or benzine for dome8tic 
purposes in each housekeeping apartment. 

Other insurance permitted without notice until 
required. 

MECHANICS' PRIVILE.GFj--Permission for mechan-
ics to be employed for ordinary alterations and re-
pairs in the within described premises, but this 
shall not be held to include the constructing or 
reconstructing of the building or buildings, or ad-
ditions, or the -enlargement of the premises.. 

Privilege to use electric current for light, heat 
or power. 

LIGHTNING CLAUSE-New Jersey Standard-This 
policy shall cover any direct loss or damage ca used 
by Lightning (meaning thereby the commonly ac-
cepted use of the term "lightning," and in no case 
to include loss or damage by cyclone, tornado, or 
wind-stor1n), not exceeding the s1un1 insured, nor 
the interest of the insured in the property, and sub-
ject in all other respects to the terms and condi-
tions of this policy. Provided, however, if there 
shall be any other insurance on said property this 
company shall be liable only pro rata with such 
other insurance for any direct loss by Lightning, 
whether such other insurance b;e against direct loss 
hy Lightning or not. 

Attached to and made a part of Policy No. 382,99,0 
of the State Assurance Co. Limited Insurance Com-
pany, issued at its 1Ves.t Hoboken, N. J. Agency. 

10 

20 

30 

MCCOURT & IIE:NIDHAN, 40 
Agent, 

165 Summit Ave., 
West Hoboken, N. J. 
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THE STATE ' ASSURANCE' 001\IPA.NY Lrr'D. 

Loss or dainage, if any, under this policy, shall 
be payable to Highland Trust. Company as first 
n1~rtgagee ( or trustee) as interest 1nay appear, 
and this insurance, as to the interest of the mort-
gagee ( or trustee) only therein, shall not be invali-
dated by any act or neglect of the mortgagor or 
owner of the within described property, nor by any 
foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the 
title or ownership of the property, nor by the 
occupation of the pre1nises for purposes n1ore haz-
ardous than are permitted by this policy, PROVIDEID, 
that in case the n1ortgagor or owner shall neglect 
to pay any premium due under this policy, the 
1nortgagee ( or trustee) shall on demand, pay the 
same. 

PROVIDED aJ_so, that the mortgagee ( or trustee) 
shall notify this company of any change of owner-
ship or occupancy or increase of hazard which 
shall come to the know ledge of said 1nortgagee ( or 
trustee) and, unless permitted by this policy, it 
shaU be noted thereon and the 1nortgagee ( or 
trustee) shall, on demand, pay the pre1niun1 for 
siuch increased hazard for the term of the use there-
of; otherwise this policy shall be null and void. 

This company reserves the right to cancel this 
policy at any time as provided by its terms, but 
in such case the policy shall continue in force for 
the benefit only of the mortgagee ( or trustee) for 
ten days after notice to the mortgagee ( or trustee) 
of such cancellation and shall then cease, and this 
company shall have the right, on like notice, to 
cancel this agreemAPt . . 

In case of any other insurance upon the within 
described property, this company shall not be liable 
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under this policy for a greater proportion of any 
loss or damage sustained than the sum hereby in--
sured bears to the whole amount of insurance on 
said property, issued to or held by any party or 
parties having an insurable interest therein, 
whether as owner, mortgagee or otherwise. 

vVhenever this c01npany shall pay the n1ortgagee 
( or trustee) any sum for loss or damage under this 
policy and shall claim that, as to the n1ortgagor 
or owner, no liability therefor existed, this com• 
pany shall, to the extent of s1Uch pay1nent, he there-
upon legally subrogated to all the rights of the 
party to who1n such payment shall be made, under 
all securities held as collateral to the n1ortgage 
debt, or n1ay at its option, pay to the mortgagee 
( or trustee) the whoe principal due or to grow 
due on the mortgage with interest, and shall there-
upon receive a full assignment and transfer of the 
n1ortgage and all of such other securities; but no 
subrogation shall impair the right of the mortgagee 
( or trustee) to recover the full amount of their 
claim. 

MCCOURT ' & HENEHAN 
Agent. 

Attached to and forming a part ( 
of Policy No. 382990 S 

'fhis policy is made and accepted subject to the 
foregoing stipulations- and conditions, and to the 
following stipulations and conditions printed on 
back hereof, which are hereby specifically referred 
to and made a part of this Policy, together with 
such other provisions, agreen1ents, or conditions 

10 

20 

30 

as may be endorsed hereon or added hereto; and 4o 
no officer, agent or other representative of this 
Company shall have power to waive any provision 
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or condition of this Policy except such as by the 
terms of this policy may be the subject of agTee-
ment endorsed hereon or added hereto; and as to 
such provisions and conditions no officer, agent, or 
representative shall have such power or be deemed 

10 or held to have waived such provisions. or condi-
tions unless sud1 waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege 
or permission affecting the insurance under this1 
Policy exist or he claimed by the insured unless so 
written or attached. 

PROVISIONS required by law to be stated in this 
policy.-This policy is in a stock corporation and 
it is hereby expressly agreed and declared, and 

20 the true intent and meaning hereof is, that the Capi-
tal Stock and Fire Funds of the said THE! STAT'ill 
ASSURANCE COMPANY, Dro., shall alone be answer-
able under this policy; and that no holder or hold-
ers of any share-or shares in the said Capital Stock 
shall be liable beyond his or their ~hares thereof, 
anything contained in this policy to the contrary 
notwithstanding. 

IN WITNE1ss WHE:REOF, this Company has exe-
30 cuted and attested these presents; but this policy 

shall not be valid until countersigned by the duly 
authorized Agent of the Company at West Hoboken, 
N. J. 

40 

WILLIAM HARE 
:Manager. 

Countersigned at West Hoboken, N. J. this 4th 
day of April, 1923. 

McCOUR'l' & HENEHAN 
Agent. 
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This company shall not be liable beyond the 
actual cash value of the property at the time any 
loss or damage occurs, and the loss or damage shall 
he ascertained or estimated according to such ac-
tual cash value, with proper deduction for deprecia-
tion however caused, and shall in no event exceed 10 
what it would then cost the insured to repair or 
replace the same with material of like kind and 
quality; said ascertainment or esiti1nate shall be 
1nade by the insured and this company, or, if they 
differ, then by appraisers, as hereinafter provided; 
and, the amount of loss or damage having been thus 1 
deter1nined, the sun1 for which this company is 
liable pursuant to this policy shall be payable sixty 
days after due notice, ascertainment, estilnate and 
satisfactory proof of the loss1 have been received by 20 
this company in accordance with the terms of this 
policy. It shall be optional, hovvever, with this 
company to take all, or any part, of the articles 
at such ascertained or appraised value, and also to 
repair, rebuild, or replace the property lost or dam-
aged with other of like kind and quality within a 
reasonable tin1e on giving notice, within thirty days 
after the receipt of the proof herein required, of its 
intention so to do; but there can be no abandon-
ment to this c01npany of the property described. 30 

'Phis en tire policy shall be void if the insured 
has concealed or misrepresented, in writing or other-
wise, any 1naterial fact or circumstance concerning 
this : insurance or the subject thereof; or if the in-
terest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swear-
ing by the insured touching any matter relating to 
this insurance or the subject thereof, whether before 
or after a loss. 

This entire policy, unleS1s otherwise provided by 40 
agreement indorsed hereon or added hereto, shall 
be void if the insured now has or shall hereafter 
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make or procure any other contract of insurance, 
·whether valid or not, on property covered in whole 
or in part by this policy; or if the subject of in -
surance be a manufacturing establishment and it 
be operated in whole or in part at night later than 

10 ten o'clock, or if it cease to be operated for 111ore 
than ten consecutive days; or if the hazard be in-
cr eas,ed by any means within the control or knowl -
edge of the insured; or if 1nechanics be en1ployed 
in building, altering or repairing the within de -
scribed . premises for more than :fifteen days at any 
one time; or if the interest of the insured be other 
than unconditional and sole ownership; or if the 
subject of insurance be a building on ground not 
owned by the insured in fee simple; or if the sub -

20 ject of insurance be personal property and be or 
become incumbered by a chattel 111ortgage; or if, 
with the knowledge of the insured, foreclosure pro -
ceedings be commenced or notice given of sale of 
any property covered by this policy by virtue of 
any mortgage or trust deed ; or if any change, 
other than by the death of an insured, take place 
in the interest, title, or possession of the subject of 
insurance ( except change of occupants without in-
creas !e of hazard) whether legal process or judg -

30 ment or by voluntary act of the insur ed, or other-
wise; or if this policy be assigned before a los:S ; 
or if illuminating gas or vapor be generated in the 
described building ( or adjacent thereto) for use 
therein; or if . ( any usage or custom of trade or 
manufacture to the con6:-ary notwithstanding) 
there ·be kept, used, or allowed on the above de-
scribed premises, benzine, benzole, dynamite, ether, 
:fireworks, gasoline, greek fire, gunpowder exceed-
ing twenty-five pounds in quantity, naphtha, nitro-

40 glycerine or other explosives, phosphorus, or petro-
leum or any of its products of greater inflam111abil-
ity than kerosene oil of the United States stand-
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ard ( which last may be used for lights and kept 
for sale according to law but in quantities , not ex-
ceeding five barrels, provided it be drawn and lamps 
filled by daylight or at a distance not less than . 
ten feet from artificial light) ; or if a building 
herein described, whether intended for occupancy · 10 
by owner or tenant, be or become vacant or un -
occupied and so remain for ten days. 

r:rhis c01npany shall not be liable for loss caused 
directly or indirectly by invasion, insurrection, riot, 
civil wa:t: or commotion, or military or usurped 
power, or by order of any civil authority; or by 
theft; or by neglect of the in sured to use all rea-
sonable means to save and preserve the property 
at and after a fire or when the property is endan-
gered by fire in neigh boring premises ; or ( unle ss 20 
fire ensues, and, in that event, for the damage by 
fire only) by explosion of any kind, or lightning; 
but liability for direct damage by lightning may 
be assumed by specific agreement hereon. 

If a building or any part thereof fall, except 
as the result of fire, all insurance by this policy on 
such building or its contents s1ha1l immediately 
cease. 

This company shall not be liable for loss to ac-
counts, bills, currency, deeds, evidences of debt, 
money, notes or securities; nor, unles 1s liability is 
specifically assumed hereon, for loss to awnings, 
bullion, casts, curosities, drawings, dies, imple-
ments, jewels, 1nanuscripts, medals, ·models, pat-
terns, pictures, scientific apparatus, signs, store or 
office furniture or fixtures, sculpture, tools, or prop-
erty held on storage or for repairs; nor, beyond 
the actual value des 1troyed by fire, for loss occa -
s:ioned by ordinance or law regulating construc-
tion or repair of buildings, or by interruption of 
business, 1na11;ufacturing processes, or otherwise; 

30 

40 
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nor for any greater proportion of the value of 
plate glass, frescoes, and decorations than that 
which this policy shall bear to the whole ins 1urance 
on the building described. 

If an application, survey, plan, or description 
10 of property be referred to in this policy it shall 

be a part of this contract and a warranty by the 
insured. 

In any matter relating to this insurance no per-
son, unless duly authorized in writing, shall be 
deemed the agent of this 1 company. 

This policy may by a renewal be continued under 
the original stipulations, in consideration of pre-
mium for the renewed ter1n, provided that any in-
crease of hazard must be made known to this con1-

20 pany at the time of renewal or this policy shall be 
void. 

This policy shall be cancelled at any ti1ne at the 
request of the insured; or by the company by giving 
five days not.tee of such cancellation. If this 1 pol-
icy shall be cancelled as hereinbefore provided, or 
become void or cease, the premium having been 
actually paid, the unearned portion shall be re-
turned on surrender of this policy or last renewal, 
this company retaining the customary short rate; 

30 except that when this policy is cancelled by this 
company by giving notice it shall retain only the 
pro ra ta premium. 

If, with the consent of this company, an interest 
under this policy shall exist in favor of a mort-
gagee or of any person or corporation having an 
interest in the subject of insurance other than the 
interest of the insured as described herein, the con -
ditions hereinbefore contained shall apply in the 
manner expressed in such provisions and conditions 

40 of insurance relating to such interest as1 shall be 
written upon, attached, or appended hereto. 
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If property covered by this policy is s.o endan-
gered by fire ast to require removal to a place of 
safety, and is so re1noved, that part of this , policy 
in excess of its proportion of any loss, and of the 
value of property remaining in the original loca-
tion, shall, for the ensuing five days only, cover IO 
the property so removed . in the new location; if 
removed to more than one location, such excess1 of 
this , policy shall cover therein for such five days 
in the proportion that the value in any one such 
new location bears to the value in all such new 
locations; but this company shall not, in any case 
of removal, whether to one or more locations, be 
liable beyond the proportion that the amount here-
by insured shall bear to the total insurance on the 
whole property at the time of fire, whether the 20 
saine cover in new location or not. 

If fire occur the insured shall give imn1ediate no -
tive of any loss thereby in writing to this c01n-
pany, protect the property from further damage, 
forthwith separate the damaged and undamaged 
personal property, put it in the best possible order, 
1nake a complete inventory of the same, stating the 
quantity and cost of each article and the amount 
claimed thereon; and, within sixty days after the 
fire, unless such time is extended in writing by this 30 
company, shall render a statement to this company, 
signed and sworn to by said insured, stating the 
knowledge and belief of the insured as to the time 
and origin of the fire; the interes 1t of. the insured 
and of all others in the property; the cash value 
of each item thereof and the amount of loss there -
on; all incun1brances thereon; all other insurance, 
whether valid or not, covering any of said prop-
erty; and a copy of all the descriptions and sched-
ules in all policies; any changes in the title, use, 40 
occupation, location, possiession, or exposures of 
said property since the issuing of this policy ; by 
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whom and for what purpose any building herein 
described and the several parts thereof were occu -
pied at the time of fire; and shall furnish, if re-
quired, verified plans and specifications of any 
building, fixtures, or machinery destroyed or dam-
aged; 3:nd shall also, if required, furnish a certifi-
cate of the magistrate or ·notary public ( not inter-
ested in the claim as a creditor or otherwise, nor 
related to the insured) living nearest the place of 
fire, stating that he has exa111ined the circumstances 
and believes the insured has honestly sustained loss 
to the amount that such magistrate or notary public 
shall certify. 

The insured, as often as required, shall exhibit 
to any person designated by this company aU that 
remains of any property herein described, and sub-
mit to exaininations under oath by any pers,on 
named by this company, and subscribe the same; 
and, as often as required, shall produce for exa111i-
nation all boolts of account, bills, invoices, and 
other vouchers, or certified copies thereof if origi -
nals be lost, at such reasonable place as 111ay be 
designated by this cmnpany or its representative, 
and shall permit extracts and copies thereof to be 
made. 

In the event of disagreement as to the amount of 
loss the same shall, as above provided, be ascer-
tained by two competent and disinterested apprais -
ers, the insured and this company each selecting 
on~, and the two so chosen shall first select a com-
petent and disinterested umpire; the appraisers · 
together shall then estimate and appraise the loss, 
stating separately sound value and damage, and, 
failing to agree, shall submit their differences to 
the umpire and the award in writing of any two 
shall determine the amount of such loss; the par-
ties 1 thereto shall pay the appraiser respectively 
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selected by them and shall bear equally the expenses 
of the appraisal and lunpire. 

This company shall not be held to have waived 
any provision or condition of this policy or any 
forfeiture thereof by any requirement, act, or pro-
ceeding on its part relating to the appraisaI or to 
any examination herein provided for; and the loss 
shall not beco1ne payable until sixty days: after the 
notice, ascertain1nent, estimate, and satisfactory 
proof of the loss herein required have been received 
by this c01npany, including an award by appraisers 
when appraisal has been required. 

This company shall not be lia .ble under this policy 
for a gr.eater proportion of any loss on the described 
property, or for loss by and expense of removal 
from premises endangered by fire, than the amount 
hereby insured shall bear to the whole insurance, 
whether valid or not, or by solvent or insolvent 
insurers, covering such property, and the extc_.,nt 
of the a pp1ica tion of the insurance under this pol-
icy or if the contribution to be made by this com-
pany in case of loss, may be provided for by agree-
inen t or condition written hereon or attached or 
appended hereto . Liability for re -insurance shall 
be as specifically agreed hereon. 

If this company shall claim that the fire was 
ca used by the act or neglect of any person or cor-
poration, private or 1nunicipal, this company shall, 
on payment of the loss, be subrogated to the extent 
of such payment to all right of recovery by the 
insured for the loss resulting therefrom, and such 
right shall be assigned to this company by the in -
sured on receiving such pay1nent. 

No s1Uit or action on this policy, for the recovery 
,of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the 
insured with all the foregoing requirements, nor 

10 
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unless commenced within twelve n1onths next after 
the fire. 

Wherever in this policy the word "insured" oc-
curs, it shall be held to include the legal represen-
tative of the insured, and wherever the word "loss" 

10 occurs, it shall he deen1ed the equivalent of "loss 
or dainage." 

20 

30 

40 

If this policy he 1nade by a 1nutual or other c01n-
pany having special regulations lawfully applicable 
to its organization, 1nemhership, policies or con-
tracts of insurance, such regulations shall apply to 
and form a part of this policy as the same n1ay be 
written or printed upon, attached, or appended 
hereto. 

Amended Answer. 

( Filed lVlarch 4, 192,6.) ....._ 

The defendant answered as follows: 

The defendant, State Assurance Company, Ltd., 
a corporation organization to transact business in 
the State of New J ers1ey, says that: 

ANSWE ,R TO FIRSrr COUNT. 

FIRST DIDFEJNSEI. 

1. Defendant has no knowledge or informatio'Il 
sufficient to form a belief as to the allegations in 
paragraphs 1 and 2 of the first count. 

2. Defendant admits: the allegations in paragraph 
3 of the first count. 

3. Defendant ad1nits that it issued a certain 
policy of insurance to the plaintiffs as alleged in 
paragraph 4 of the :firs1t count, but requires the pro-
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duct.ion of the original thereof as to its ·true terms 
and conditions. 

4. Defendant denies the allegations 1n para-
graphs 5,, 6 and 7. 

SECOND DEFENSE ;. 

· Under the ter1ns and conditions of the policy 
sued 1}-pon there is nothing due to the plaintiff's 
Victor Levin and Samuel Petrofsky. 

THIR.D DEFEINS.E:. 

1. The insurance policy sued upon an1ongst other 
things provides : 

10 

"In the event of disagreement as to the 
amount of loss the same shall, as above pro- 20 
vided, be ascertained by two competent and 
disinterested appraisers1, the assured and this 
,con1 pany each selecting one, and the two so 
chosen shall first select a competent and dis-
interested umpire; the appraisers together 
shall then estimate and appraise the loss, stat-
ing separately sound value and damage, and 
failing to agree shall submit their differences 
to the umpire; and the award in writing of any 
two shall determine the amount of such loss." 30 

·2. The plaintiffs did not comply with this pro-
vision of the policy of insurance and did no,t ap-
point a dis:in terested a pp raiser as provided for 
therein. 

FouR.TH DErn'ENSK 

1. That there was attached to each policy of 
insurance mentioned in the complaint and for1ning 
part thereof a standard mortgagee clause, wherein 
it was provided that the loss or damage, if any, 

40 
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under each" of said policies should be payable to 
Highland Trust Company as mortgagee as its in-
terests: 1nay a pp ear. 

2. It was- further provided in and by said mort-
lO gagee clause that whenever this , company shall pay 

the 1nortgagee ( or trustee) any s.um for loss or . 
dan1age under this policy, and shall clailn that as 
to the mortgagor or o,vner no liability existed there-
for, this con1pany shall, to the extent of such pay-
ment, be thereupon legally su broga ted to all the 
rights of the party to whom such payment shall be 
1nade, under all securities held as collateral to the 
mortgage deht, or may, at his option, pay to the 
mortgagee ( or trustee) the whole principal su111 

20 due or to grow due on the mortgage with interest, 
and shall thereupon receive the full assignment and 
trans:fer of the mortgage and of all such other 
securities. 

....._ 

3. At the ti1ne of the fire alleged in the fore-
going complaint the said Highland rrrust Co1npany 
held a mortgage upon the ]ands and buildings 1nen-
tioned in said policies of insurance, and that there 
was due thereon the sum of five thousand dollars 

BO ($6,000) of principal money besides interest; that 
thereafter and on or about the fifth day of N ovem-
ber, 192'5, this defendant paid to the said Highland 
Trust Company the sum of twenty-five hundred 
dollars ( $2500), representing the extent of the loss 
or damage suffered by said mortgagee under said 
policies, and at the tilne of said paym ent to said 
mortgagees this defendant did claim that as, to the 
mortgagor or owner thereof no liability therefor 
existed, and that thereupon pursuant to the terms, 

40 of said mortgagee clause this defendant became to 
the extent of such payment legally subrogated to 
all the rights of the said Highland Trust Company 
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under siaid mortgage held as collateral to the 1nort-
gage debt. 

ANSWER TO SECOND COUNT. 

FIRST DIDFEJNSID. 

1. Defendant has no knowledge sufficient to form 
a belief as to paragraphs 1 and 2 of the complaint. 

2. Defendant admits the allegations in para-
graph 3. 

3. Defendant admits that it issued a certain pol-
icy of insurance as alleged in paragraph 4, but 
demands the production of the original as to its 
true terms and conditions '. 

10 

4. Defendant denies the allegations in para- 20 
graphs 5, 6 and 7 of the second count . 

SECOND DIDFENSffi. 

1. Defendant repeats the second defense to the 
first count. 

THIRD DEFIDNSE 1. 

1. Defendant repeats the third defense to the 
first count. 

FOUR'l'H DEFENSE ,. 

l. Said policy amongst other things provided : 
"This entire policy, unles 's otherwise pro-

vided by agreement endorsed hereon or added 
hereto, shall be void if the insured now has 
or shall hereafter make or procure any other 
contract of insurance ' * or if the hazard 
he increased by any means within the control 

30 

or know ledge of the insured * * * ; or if the 40 
interest of the insured be other than the un-
conditional and sole ownership; or if the sub-
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ject of insurance b€ a building on ground not 
owned by the insured in fee s1im pie ¾; * -r.• ; 

or if any change other than by default of the 
insured take place in the interest, title or pos-
session of the subject of insurance whether by 

1.0 legal process or judgment, or by voluntary act 
of the insured; or otherwise." 

2. The hazard was increased by means within the 
control and knowledge of the insured, and although 
the description in said policy issued by the defend-
ant stated that said building was "occupied as store 
and dwelling," the said plaintiffs increased the haz-
ard by maintaining or permitting to be rn.aintained 
a 1nanufacturing establishment in said building for 

20'. the purpose of manufacturing bedding, etc. 

Ji.,IFTH DE!FE1NSE. 

1. Defendant repeats the first paragraph of the 
fourth defense. "' 

2. The interest of the insured was other than 
the unconditional and sole ownership and there 
was a change in the interest, title and possess 1ion 
of the subject of insurance other than by default of 

30 the insured. 

40 

SIXTH DEFENSE !. 

1. Defendant repeats the fourth defense to the 
first court. 

LUM, TAMBLYN & COLYER, 
Attorneys for Defendant. 
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Reply to Amended Answer. 

( Filed September 19, 1926.) 

The plaintiffs replied as foUows: 

The plaintiffs :, by way of reply to the amended 
answer of the defendant, say that: 10 

REPLY 'rO SE'COND DEcFENSE I TO F'IRST COUNT. 

1. On the trial of this cause the plaintiffs will 
move to strike out said second defense on the ground 
that it discloses no defense to the first count of the 
complaint, and on the further ground that it does 
not specify any condition precedent the perform-
ance of which the defendant intends to contest. 

FIRST RE1PLY T'O THIRD Dm i~ENS ,g TO F'IRST COUNT. 20 

1. Plaintiff's admit paragraph 1. 

2. Plaintiffs deny paragraph 2. 

SE iCOND RE 1PLY T'O THIRD DEFEINSEI TO FIR.ST COUN'I. 

1. On the tria.l of this cause the plaintiffs 1 will 
move to strike out said third defense on the ground 
that it discloses no defens !e to the first count of the 
complaint, and on the further ground that it dis:-
closes no defense to the action by the plaintiff ' 
Highland Trust Company. 

THIRD RElPLY TO THIRD DEiFENSE , TO FIRST COUNT. 

1. In addition to the clause set forth in para-
graph 1 of said third defense, the insurance policy 
sued upon amongs:t other things provides: 

"And the loss , shall not become payable until 
sixty days after the notice, ascertainment, esti-
mate, and satisfactory proof of the loss herein 
required have been received by this company, 

30 

40 
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including an award of appraisers 1 when ap-
praisal has, been required." 

2. No appraisal as to the amount of said los 1s 
was ever required by the defendant, nor was, any 

10 den1and ever made by the defendant of the plain-
tiffs, or of any of them, for an appraisal or for an 
arbitration as to the amount of said los :s. 

20 

30 

40 

FOUR ,'IH REPLY T'O THIRD DE 1FEiNSE TO }1--,'IRST COUNT. 

1. Plaintiffs repeat paragraph 1 of the foregoing 
third reply to the third defense to the first count. 

2. The defendant failed to demand an appraisal 
or arbitration within a reasonable tin1e after the 
fire that caused said loss. 

FIFTH REPLY TO THIRD DEFENSE TO FIR.ST COUN'l~. 

1. There never was any disagreement between 
the defendant- and the plaintiffs as to the a1nount 
of said loss. 

2. On November 11, 1924, the defendant promised 
plaintiff that it would adjust the said loss and to 
pay the amount thereof. 

SIXTH REPLY TO THIRD DEFENSE TO FIRST COUNT. 

1. Subsequent to the occurrence of the fire that 
caused said loss, the defendant denied any liability 
on its part under said policy. 

2. Said denial operated as a waiver of the right 
of the def end ant under the terms of said policy to 
an appraisal or arbitration. 

SEVENTH REPLY T'O ':CHII-tD DEFENSE TO F'IRST COUNT. 

1. Subsequent to the occurrence of the fire that 
caused said loss, the plaintiffs Victor Levin and 
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Samuel Petrofsky gave notice of same to the de-
fendant. 

2. After the giving of said notice the plaintiffs 
Victor Levin and Samuel Petrofsky demanded in 
writing of the defendant an appraisal and arbitra-
tion of the ainount of said loss, and the defendant lO 
declined to enter into an appraisal or arbitration. 

EIGHTH RE IPLY TO THIRD DEFENSE ! 'eO FIRS'l' COUNT. 

1. Subsequent to the occurrence of the :fire that 
caused said loss and the conunencement of this ac-
tion, to wit, on or about November 5•, 1925 ., the 
defendant paid the su1n of $2,509' to the plaintiff 
Highland Trust Company, claiming that said .sum 
represented the a1noun t of loss suffered by said 20 
Highland Trust Company under the policies upon 
which this action was brought. 

2. Said payn1ent to the Highland Trust C01npany 
operated as a waiver of the right of the defendant 
under the terms of s,aid policy to an appraisal or 
arbitration. 

FIRST' REPLY TO FOURTH DEFENSE : TO F'IRST COUNT. 

1. Plaintiffs admit paragraph 1. 

2. Plaintiffs deny paragraph 2. 

3. Plaintiffs ad1nit that portion of paragraph 3 . 
which alleges that at the time of the· fire alleged 
in the foregoing complaint the said Highland rrrust 
Company held a mortgage upon the lands and build-
ings mentioned in said policies of insurance, and 
that there was due thereon the sum of five thous 1and 
dollars ( $,5,000) of principal money besides inter-
est, and deny the remaining allegations of said 
paragraph 3. 

30 

40 
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SECOND REPLY TO FOURTH DEFENSE . 'ro FIRST CouNT. 

1. On the trial of this cause the plaintiffs will 
move to strike out said fourth defense on the 
grounds that it discloses no defense to the first 

10 count of the complaint, that it discloses no defense 
to the action by the plain tiff Ilighland Trust Co1n-
pany, that the pay1nent of damages to said High-
land Trust Company was in fact and in law a pay-
ment on account to the plaintiffs Victor Levin and 
Samuel Petrofsky for which the defendant did not 
become subrogated to any rights of said Highland 
Trust Company, and on the additional ground that 
questions and matters of subrogation are purely 
equitable in their nature and not cognizable by a 

20 court of law . 

40 

REIPLY 'I'O SECOND DEFENSE To SEtC'OND CouN'r. 

1. On the tria1 of this cause the plaintiffs will 
move to strike out said second defense on the 
ground that it discloses no defense to the second 
count of the complaint. 

FtRS'l~ RElPLY T'O THIRD DEF 'ENSE , TO SEIC'OND COUNT. 

1. Plaintiff admits paragraph 1. 

2. Plaintiff denies paragraph 2. 

S:IDOOND REPLY TO THIRD DE ,FENSE TO SECOND COUNT. 

1. On the trial of this cause the plaintiffs will 
n1ove to strike out said third defense on the ground 
that it discloses no defense to the second count of 
the complaint, and on the further ground that it 
discloses no defense to the action by the plaintiff' 
Highland Trust Company. 
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THIRD REPLY TO THIRD , DF.&:IDNSE: T'O SECOND COUNT. 

1. Plain tiffs repeat the third reply to the third 
defense to the first count. 

FOURTH RE:PLY ~O THIRD DE 1FENSE I TO SECOND 10 
COUNT. 

1. Plaintiffs repeat paragraph 1 of the third 
reply to the third defense to the first count. 

2. Plaintiffs : repeat paragraph 2 of the fourth 
reply to the third defense to the first count. 

FIFTH REIPLY TO '11HIRD DEIF:IDNSE TO SEICOND COUNT. 

1. There never was any disagreement between 
the defendant and the plaintiffs as to the amount 20 
of said loss. 

SIX'IH REPLY TO THIRD DEFENSE 'IO SECOND COUNT. 

1. Subsequent to the occurrence of the fire that 
caused said loss, the defendant informed the plain-
tiffs that there was no liability on its : part under 
said policy. 

2. Said denial of liability operated as a waiver 
of the right of the defendant under the terms of said 30 
policy to an appraisal or arbitration . 

• 
SEVENTH REPLY TO THIRD DEFENSE TO 8IDOOND 

COUNT . . 

1. Plaintiffs repeat paragraph 1 of the seventh 
reply to the third defense to the first count. 

2. After the giving of said notice, and on or about 
June 18, 1925,, the plaintiffs Victor Levin and Sam-
uel Petrofsky made demand in writing of the de- 40. 
fendant for an appraisal and arbitration of the 
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amount of said loss, and the defendant made no 
answer to said demand. 

EIGHTH REPLY T'O THIRD DEFii;NSID TO SIDCOND 

COUNT. 

10 1. Plaintiffs repeat the eighth reply to the third 

20 

30 

40 

defense to the first count. 

FIRST REPLY TO FOURTH DEF'IDNSE 'rO SEICOND COUNT. 

1. Plaintiffs admit paragraph 1. 

2. Plaintiffs deny paragraph 2. 

SE!COND REPLY 'IO FOURTH DEFENSE TO SECOND 

COUNT. 

1. On the tria1 of this cause the plaintiffs will 
apply to the court to strike out said fourth defense 
on the ground that it discloses no defense to the 
second count of tJ1e complaint, and on the further 
ground that it discloses no defense to the action by 
the plaintiff Highland Trust Company. 

THIRD REPLY TO }1-,0URTH DEFIDNSE TO SECOND 

COUNT. 

1. Mccourt & Henehan, the agents who issued 
the said policy on behalf of the defendant, were 
the general agents of the defendant with power to 
waive conditions contained in said policy. 

2. Any increase of hazard, if increase of hazard 
there was, was reported by the plain tiffs to said 
general agents of the defendant, who thereupon 
stated to the plaintiffs that it would not be neces-
sary to make any change in the said policy of in-
surance on account of said increase of hazard until 
they were writing the renewal of s:ame, but pro1n-
ised the plaintiffs to do whatever was necessary and 
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requisite to continue said policy in full force and 
effect notwithstanding such increase of hazard. 

3. Thereafter said general agents of the defend-
ant inf or med the plain tiffs that everything neces-
sary to continue said policy in full force and effect 
had been attended to. 10 

4. Said report of plaintiffs and promise and rep-
resentation of said general agents operate as a 
waiver of the right in the defendant to forfeit said 
policy because of a breach of the condition therein 
contained which provided that said entire policy 
should be void if the hazard be increased by any 
1neans within the control or knowledge of the plain-
tiff's. 

FOUR.TH REPLY TO FOUR.TH DEtFENSffi TO SECOND 
COUN'I. 

1. Any increase of hazard under .s1aid policy of 
insurance, if increase of hazard there was, was 
reported by the plaintiffs to said defendant, and 
said defendant thereupon agreed with the plaintiffs 
to continue said policy in full force and effect re-
gardless ; of any such increase of hazard. 

20 

FIFTH R:mPLY T'O FOURTH DEFE:NSE I TO SEICOND- 30 
COUNT. 

1. .SubS1equent to the occurrence of the fire that 
caused said loss, and with full knowledge of said 
supposed breach of condition alleged in the said 
fourth defense, the defendant appointed adjusters 
to 1neet with adjusters: appointed by the plaintiffs 
fo~ the purpose of estimating the amount of the 
,damage caused by said fire. · Said adjusters ap-
_pointed by the defendant and plaintiff's visited the 40 
insured premises and calculated the amount of said 
lossi, and at the request of the said adjustters. ap-
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pointed by the defendant the plaintiffs furnished 
them with written estimates of the cost of rebuild-
ing the building destroyed by said fire. 

2. By re;:tson thereof defendant is es.topped fron1 
claiming a forfeiture of said policy because of said 

10 supposed breach of condition. 

20 

SIXTH REPLY TO FOUR'T'H DE 1li~E'NSEI '.IX) SEICOND .. 
COUNT. 

1. Plaintiffs repeat paragraph 1 of the eighth 
reply to the third defense to the first count. 

2. By reason thereof defendant is estopped fron1 
claiming a forfeiture of said policy because of said 
supposed breach of condition. 

FIRST REPLY To FIF'.rH DEiFENSE To SECOND COUNT. 

1. Plaintiffs admit paragraph 1. 

2. Plaintiffs dsny paragraph 2. 

SEICOND REPLY TO FIFTH DErli'ENSffi '.rO SECOND 

COUNT. 

1. On the trial of this cause the plaintiffs will 
30 move to strike out said fifth defense on the ground 

that it discloses no defense to the second count 
of the complaint, and on the further ground that 
it discloses no defense to the action by the plaintiff 
Highland Trust Company. 

THIRD REPLY TO Fu".rH DEIFENSE TO SECOND COUN'.r. 

1. Mccourt & Henehan were the general agents 
of the defendant for the issuance of said policy and 

_ 40 in the dispensing with or varying the terms and 
conditions thereof and with power to waive condi-
tions contained therein. 
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2. Any change in the interest, title or pos1session 
of the subject of said insurance, if change there 
was, was reported by the plaintiffs to said Mccourt 
& Henehan, and they promised the plaintiffs to do 
whatever should be necessary and requisite to con-
tinue the siaid policy in full force and effect. 10 

3. Thereafter said general agents of the defend-
ant notified the plaintiffs that they had done every-
thing that was necessary in order to continue said 
policy in full force and effect. 

4. Said report by the plaintiffs and promise and 
representations of said agents estop the defendant 
fr01n forfeiting siaid policy because of the supposed 
breach of the condition therein contained which 
provided that said entire policy should be void if 20 
any change other than by def a ult of the insured 
took place in the interest, title or possession of the 
subject of insurance, whether by legal process or 
judgment or by voluntary act of the insured or 
otherwise. 

FOUR.TH REPLY TO FIFTH DEIFEN8E TO SECOND 

COUNT. 

1. Any change in the interest, title or possession 
of the subject of said insurance, if change there 30 
was, was reported by the plaintiffs to said defend-
ant, and said defendant thereupon agreed with the 
pi"aintiffs to continue said policy in full force and 
effect regardless of any such change. 

FIFTH RE 1PLY TO Frn~TI -I DEFFJNSID TO SmcoND CouNT. 

1. Subsequent to the occurrence of the fire that 
caus:ed said loss, and with full knowledge of said 
supposed breach of condition alleged in said fifth 
defense, the defendant appointed adjusters to meet 
with adjusters appointed by the plaintiffs for the 

40 
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purpose of estimating the an1ount of the dan1age 
caused by said fire. Said adjusters appointed by 
the defendan_t and plaintiffs visit~d the insured 
premises and calculated the amount of said loss, 
and at the request of the said adjusters appointed 

10 by the defendant the plaintiffs furnished th em with 
written estimates of the cost of rebuilding the build-
ing destroyed by said fire. 

2. By reason thereof defendant is estopped from 
claiming a forfeiture of said policy becauSie of said 
supposed breach of condition. 

S.rx 'rH REPLY TO FIFTH D ·ErE'ENSE TO SmcoND COUNT. 

1. Plaintiffs repeat paragraphs 1 and 2 of the 
20 sixth reply to the fourth defense to the second 

count. 

30 

40 

FIR. ST' RE IPLY TO SIXTH DEFENSE TO SECOND COUNT. 

1. Plaintiffs . repeat the first reply to the fourth 
defense to the first count. 

SE iCOND RE [PLY TO SIXTH DELJ?ENSE TO SEOOND COUN'I. 

1. Plaintiffs repeat the second reply to the fourth 
defenSJe to the first count. 

KELSEY & LUDWIG, 
Attorneys of Plaintiffs , Victor Levin and 

Samuel Petrofsky. 

BAUER & RANKER, 
Attorneys of Plaintiff Highland Trusrt 

Company. 
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(Filed September 25, 1926.) 

The defendant by way of rejoinder says: 

REJOINDE/R , TO THIRD REPLY TO THIRD DEFENSE OF 

FIRST COUNT. 

Defendant denies the allegations set forth in said 10 
reply. 

REJOINDEiR TO :B--,OURT'H REPLY TO THIRD DElFE:NSE OF 

FIRST COUN'l ". 

Defendant denies the allegations set forth in said 
reply. 

RE ,JOINDE IR TO FIFTH RIDPLY TO THIRD DEIFEiNSEI OF 

F'IRST COUNT. 

Defendant denies the allegations set forth in said 
reply. 

REJOIND:IDR TO SIXTH REPLY T'O THIRD DE IF'ENSEI OF' 

F'IRS'l~ COUNT. 

Defendant admits 1 paragraph 1 and denies the 
other allegations in said reply. 

REJOINDER TO SEVENTH REPLY TO THIRD D ·EIFEINSEI OF 
F1Rs1 ~ CouNT. 

Defendant denies the allegations set forth in said 
reply. 

RE iJOINDE IR 'l"'O EIGHT 'H RE ,PLY TO THIRD D .EIF'E'NSE1 OF 

FIRST COUNT. 

1. Defendant admits the payment of twenty-five 
hundred dollars ($25,00) to the Highland Trust 
Company, but alleges said payment was 1nade for 

20 

30 

the purposes as s,et forth in the defendant 's an- 40 
swer . 



10 

20 

50 

Rejoinder. 

2. Defendant denies the allegations of para-
graph 2. 

REJOINDE !R T'O THIRD, F'OURTH, FIFTH, SIXTH, SEIV-
ENTH AND EIGHTH REPLIES TO THIRD DIDFENS ,EI 

OF SECOND COUN'J' '. 

D·efendant repeats the allegations 1n reference 
to the san1e defenses of first count. 

REJOINDER T'O THIRD RElPLY TO FOURTH DElFE'NSFi OF 

SEJCOND COUNT. 

Defendant denies the allegations therein and al-
leges that Mccourt & Henehan had no power or 
authority to bind the defendant and that the condi-
tions of the contract of insurance could not legally 
be waived, altered or changed as alleged in said 
reply. 

REJOINDER ~eo FQ.UR'J H RFJPLY TO FOUR'IH DEJ~IDNsE1 

OF SECOND COUN'.r. 

Defendant denies the allegations therein set 
forth. 

REJOINDffiR ·ro FIFT'H R:IDPLY TO FOUR'IH DEF 'ENSEI OF 

30 SECOND- COUNT '. 

40 

Defendant denies the allegations therein set 
forth. 

REi.JOINDEJR TO SIXTH REPLY 110 FOURT'H D •EJFENSEI OF 

SECOND COUN'I". 

Def end ant denies the allegations therein set 
forth. 

RffiJOINDE-R TO THIRD REPLY TO FIFTH DEFENSE OF 

SEOOND COUNT. 

Defendant denies , each and every allegation there-
in and alleges that Mccourt & Henehan had no 
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power or authority to bind the defendant and · that 
the ter1ns1 and conditions in said contra.ct' of insiUr-
ance could not be waived, altered or changed as 
alleged in said reply. 

RE IJOINDEiR TO F'OURTH REIPLY TO FIFTH DE IFIDNSEI OF 
SE iC'OND COUNT. 

Defendant denies the allegations s1et forth 
therein. 

REIJOINDER. TO FIFTH AND 8IXTH REPLIEIS TO F 'IFTH 

DE!F 'ENSE OF SE ICOND O0UN 'r. 

D1efendant denies the allegations 1 therein set 
forth. 

RE 1JOINDER , T'O FIRST AND SECOND RE IPLIES TO SIXTH 

DE IFE INS::ill OF SECOND COUNT. 

D,efendant denies the allegations therein set 
forth. 

LUM, TAMBLYN & COLYER, 
Attorneys for Defendant. 

I, EDWARD J. KEILLEHE 1R, Clerk of the Supreme 
Court of the State of New Jersey, do certify that 
the foregoing is a true trans 1cript of the pleadings : 
in the above staited cause, as the same remain on 
file in my office. 

In testimony whereof, I have hereunto s:et my 
hand and s:eal of the said Court, at Trenton, this 
15th day of May, A. D. nineteen hundred and 
twenty-seven. 

EDWARD J. KELLEHER, 
Clerk. 

10 
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Postea. 

(Filed June 17, 19127.) 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

VICTOR LEVIN, SAMUEL PE r.rROF'-

SKY and HIGHLAND TR.US,T COM -
PANYJ 

Plaintiff's, 

vs. 

TH:m SrrNrm AssuRANom COMPANY, 

LTD., 
Defendant. 

Action at 
Law. 

This cas:e was tried before Judge Henry E. Acker-
son, Jr., with a j_ury, a.t the Hudson Circuit, on 
June 1, 1927. 

The said judge ordered a nonsuit in favor of the 
defendant and against the plaintiff's Victor Levin 
and Samuel Petrofsky on the second count of the 
plaintiffs' complaint, and by consent of the attor-
neys for the defendant directed the jury to return a 
verdict against the defendant and in favor of the 
said plaintiff 's, Victor Levin and Samuel Petrofsky, 
for the sum of one hundred and thirty-five dollars 1, 
on the first count of the plaintiff 's!' complaint, and 
the jury did accordingly return a verdict against 
the defendant and in favor of the plaintiff's Victor 
Levin and Samuel Petrofsky for the said su1n of 
one hundred and · thirty-five dollars on said firgt 
count of the plaintiffs' complaint. 

HENRY E. ACKERSON, JR., 
Judge. 
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Rule for Judgment. 

(Filed June 17, 19'27.) 

This , action was : tried before Judge Henry E. 
Ackerson, Jr., with a, jury, at the Hudson County 
Circuit, on June 1, 1927. 

The said judge directed that a judgment of non-
s1uit as to the s1econd count of the plaintiff's,' com-
plaint be entered; and the attorneys for the defend-
ant having consented that a, judgment in favor of 
the plaintiff's Victor Levin and Samuel Petrofsky 
and against the defendant for the sum of one hun-
dred and thirty-five dollars on the first count of said 
complaint be rendered, and the s:aid judge having 
directed the jury to return a verdict in favor of said 
plaintiff 's, Victor Levin and Samuel Petrofsky, and 
against the said defendant for s1aid sum of one hun-
dred and thirty-five dollars on said first count of 
the complaint, and the jury having rendered a gen-
eral ve,rdict in favor of said plaintiff's, Victor Levin 
and Samuel Petrofsky, and against the said defend-
ant for the sum of one hundred and thirty-five dol-
lars on the said first count of the plain tiff 's!' com -
plaint; 

VVHEiREIUPON it is adjudged tha.t the said second 
count of the plaintiffs' complaint be dismissed, and 
that the plaintiffs , Victor Levin and Samuel Petrof-
sky recover of the defendant the sum of $135 on said 
first count of the plaintiffs' complaint and their 
costS!, which are taxed at the sum of $63.89, making 
in the whole the sum of one hundred and ninety-
eight dollars and eighty-nine centsi ( $198.89 1

). 

Rule entered June 17, 1927, on motion of: 

KELSEY & LUDvVIG, 
Attorneys for Plaintiff's Victor Levin 

and S,amuel Petrofsky. 
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Judgment. 

(Entered June 17, 19,27.) 

VVHIDREUPON it is adjudged that the second count 
of the plaintiffs' complaint he dismissed, and that 
the plaintiffs Victor Levin and Samuel Petrofsky 
recover of the defendant, the State Ass,urance · Com-
pany, Limited, on the firs:t count of the plaintiffs' 
complaint, the -sum of one hundred and thirty-five 
dollars and their costs, which are taxed at the sum 
of sixty-three dollars and eighty-nine cents, making 
in the whole the sum of one hundred and ninety-
eight dollars and eighty-nine cents ( $198.89). 

Judgment entered June 17, 19127. 

WM. S. GUMlVIERE, 
a. J. 
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Testimony. 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

VICTOR LIDVIN et al. 

vs. 

'8TATID As.suRAN UE1 Co., LTD. 

Before: 
HON. 
HIDNRY E. 
A OKIDRSON, J., 
and a Jury. 

Jers :ey City, N. J., June 1, 1912:7. 

APPEIARANCEIS: 

KE,LSffiY & LUDWIG, Esq s. ( by MR,. KEJLSiEIY)' attor ·-
neys for the plaintiff. 

LUM, TAMBLYN & COLYEIR, Esqs. ( by MR. vv AOHEN-

FEILD), attorneys : for the def end ant. 

Mr. Kelsey: It is admitted by the defendant, at 
' the request of ther plaintiff, that the ownership of 

1198 and 1200 Su1nmit Avenue, Jersey City, was 
in the plain tiff's at the time of the iss1uance of the 
policy in suit and at the time of the losSi. 

Mr. Wachenfeld: I cannot a.dmit that as to the 
time of loss. I think we can stipulate that at the 
time of the occurrence of the fire, the legal title to 
said pre1nis1es were in the plaintiffs, siubject, how-
ever, to a contract of sale ma.de between the plain-
tiffs and their respective wives1 to Samuel Rubin,, 
dated May 23rd, 192,4, wherein and whereby the 
plain tiffs agreed to sell the said premises known as 
1198 Summit Avenue to the said Rubin for the sum 
of $6,,175, title to pass on or before the 15th day of 
January, 1925. 
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Ca,se. 

Mr. Kelsey: To make certain as to the contents 
of the contract of s1a.le, I will off'er the contract in 
evidence. 

Mr. vVachenfeld: No objection. 

(1Vlarked Exhibit P-1.) 

Mr. I(elsey: I have given no-tice to the defendant 
to prod u.ce at the trial the original policy of fire in -
su.rance in the case. 

Mr. vVachenfeld : ·vv e have not got them. 
Mr. ICelsey : If your Honor pleas :e, I will then 

have to offer secondary proof of the contents of 
the original policies 1 to show that they were lost. 

Mr. vVachenfeld: As far as I know, the copies 
attached to the pleadings are accurate copies, ex-

~O cepting, of course, I have not ta .ken time to coin -
pare them with the original, and if any discrepan-
cies arise, your Honor may strike them out. 

Mr. Kelsey: Then it is admitted that unless there 
is some objection----later, that the copies of the 
policies annexed to the complaint in this case are 
copies of the original policies. 

1\1:r. Wachenfeld: That is stipulated. 
Mr. Kelsey: I might say I have here the treas-

urer of the Highland Tru.sit Company, who held 
:rn these policies, to sihow that he n1ade a search for 

the originals and has been u.n:thle to find them. vV e 
will trace by another witness the po1icies into the 
hands of the Highland Trust Company. 

1Vlr. Wachenfeld: vVe ca.n save all that time. 
T'he Court : Is it denied that one of these insur-

ance policies was for $2500, that payment of $2500 
was made to the Highland Trust Company, which 
lrnld a mortgage on one of thes ie buildings? 

Mr. Kelsey : After the fire and since the begin-
40 ning of this suit, the insurance company, the de-

fendant, paid the Highland Trust Company $2500 
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Victor L-evi.n,_Dfrect. 

and took an assignment of one-half of the $•5,000 
mortgage which co;vered both pieces of property. 

Mr. Wachenfeld: May I show you this contract 
of assignment? In case there is any dis1pute about 
it, I will ha.ve to ask the officer of the Highland 
Trus 1t Company to stay here. 

The Court: If it is claimed that the mortgage is 
extinguished to the extent of $2500, that is all there 
is to it, but I unders:ta.nd the defendant claims that 
the mortgage still stands to the full extent of 
$5,000. 

Mr . Wachenfeld: That is true. 

VICTOR LE1VIN sworn. 

D~recit ex ·amination by JJ1.r . . Kelsey . . 
Q. You are one of the plaintiffs in this action? 

A. Yes, sir. 
Q .. And you and Samuel Petrofs .ky were partners 

under the name of Levin & Petrofsky ?' A. Yes, 
sir. 

Q.. And you and he were the owners of the prop -
erty 1198 and 1200 Summit Avenue, Jersey City? · 
A. Yes, sir. 

Q.. And do you remember taldng out these poli -
cies at the time you secured the loan from the High-
land T·rust Company? A. Yes. 

Q .. You took them out through what a.gent? A. 
Mccourt & Henehan. 

Q. And they signed their names : at the botto1n 
of the policies and they, Mccourt & Henehan, 
turned them over to you? A. Yes:. 

10 
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30 

Q.. And you turned them over to the Highland 40 
Trust Com pa.ny ?· A. Y es1. 
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ViC'tor Levin......-Direat. 

Q. And you kept these two certificates-these 
were obtained by you? A. Yes. 

Q .. That was ! on or about April 4th, 19·23-, was 
it? A. Yes. 

Q. vVhat sort of housies were these? · A. Fra .me 
10 buildings. 

Q .. vVell, what sort? A. A store and rooms. 
Q.. vVhich building had the store on the lower 

floor? A. 11918 Summit Avenue. 
Q. And what was , above that? · A. A couple of 

rooms upstairs. 
Q .. For dwelling purposes? A. Yes. 
Q. And how about the houS:e next door? A. A 

private house. 
Q .. A dwelling house? · A. Yes, stir. 

20. Q. Do you know a man by the name of Samuel 
Rubin? A. Yes. 

ao 

40 

Q. You made this agreement with him that has . 
been marked Exhibit P -1? A. Yes, sir . ...._ 

Q. Under this a.greement ·San1uel Rubin was : to 
become your monthly tenant? · A. Yes. 

Q. Of the premises 1198 Summit Avenue? · 

Mr. ,v achenfeld: I object to that -ques-
tion. The contract speaks. for its.elf. 

The Court: Sustain the objection. 

Q. Did Siamuel Rubin, after he made this1 con-
tra.ct, take possession of the property? Did he go 
into possess 1ion of this property? A. Yes. 

Q. And did he pay you the rent then? A. Yes. 
Q .. $50 a month? A. $50 a month. 
Q. Commencing June 1st, 192:4? A. Yes. 
Q .. And then did he have the rooms upstairs, too? 

A. Yes. 
Q. Now, is that building still standing ·, at 119·8? 

A. No. 
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Yictor Levim,-~Direct. 

Q .. vVhat happened to it? · A. vVe had to tear it 
down. 

Q .. Did anything happen to it first? A. Oh, it 
was burned down. 

Q .. When was that? A. T'hat was i July 26th. 
Q .. What year? A. In 1912-4, about three years 10 

ago. 
Q.. So that the tenancy was to begin on June 1st, 

192,4, and the fire occurred on July 26th, 19124, is 
that right? ' A. Yes. 

The Court: vVhat was this. contract of 
sale, from whom to whom? ' 

Mr. Kelsey: A contract between Victor 
Levin and hisi wife and Samuel Petrofsky 
and his wife to Samuel Rubin, to sell and 
convey--

The Court: What date? 
Mr. Kels 1ey : The date is May 23rd, 19·24, 

20 

to convey on or before January 15th, 19·2•5, 
these premises, 1198 Summit Avenue, Jersey 
City, subject to a monthly tenancy held by 
said Samuel Rubin, who was paying $50 a 
1nonth, co1nmencing June lsit, 19124, it being 
understood that said Samuel Rubin shall 
occupy s.aid premises as a monthly tenant 

30 from June 1st, 1924, at the monthly rental 
of $50 until taking of title . It contains a 
ela use that the risk of loss or damage to said 
premises hy fire or otherwise until delivery 
of s1aid title is assiumed by the party of the 
first part, Levin & Petrofsky. The contract 
price is $6,175, $150 having been paid upon 
the execution, balance to be paid as cus-
tomary. 

40 Q .. Now, after the fire occurred, did you have the 
damages appraised? A. Y esi. 
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Vfo:tor Leiiin,---.D·irect. 

Q. By whon1? A. By Jacob 1\1aloyfsky. 
Q .. The gentleman sitting here? · A. Yes. 
Q. And did he give you a written estimate of the 

damages? A. Yes. 
Q. Do you know whether the defendant con1pany 

tO had made an examination of the property? · A. Yes. 
Q.. They determined the loss als:o?· A. Yes, sir,. 

they examined the loss. 
Q .. Did you go with them? ' A. Yes, sir. 
Q. Do you know the man's 1 name that came fron1 

the company to examine the property? · A. I don't 
remember that. 

Q .. Did he give you anything in writing showing 
what he found to be the amount of damage8? A. 
No. 

20 Q. How long was this aft~•r the fire? A. That 

40 

was about three or four weeks after the fire. 
Q .. vVhen you made this agreement with Mr. 

Rubin, did you have any agreement with Mccourt 
& Henehan about ..... this agreement? A. Yes. 

Q. vVhat did you do? A. I told them I rented-

lVlr. Wachenfeld: I object to what he said 
to McCourt & Henehan. 

The Court: How would that be n1aterial ?· 
Mr. Kelsey: In this respect: Of course, 

putting in evidence this agreement is1 some-
what out of the line of 1ny proof. It is1 put 
in on the ,question of ownership, principally_, 
and it will show a situation that the place 
had been rented to this party. They claim . 
that change in possession--

The Court: No, as I understand their 
claim, they insist that there was an equitable 
interest arosie, an interest in Rubin. 

Mr. ,va .chenfeld: Yes1. 
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Victor Levinr-D ireat. 

The Court : And that therefore the policy 
isi voided. 

Mr. Kelsey: I want to show by this wit-
ness that the agent who issued the poHcy and 
who had authority to waive objections of 
that sort, that this witne s:s went to him and 10 
explained this situation and they entered 
into a certain arrangement with thmn--

The Court : Is 1 that the reason for the oh-
j ection? 

Mr. vVachenfeld: 1\1y objection, if your 
Honor please, is,-the policies attached to the 
pleadings are true copies of the actual 
policies issued-those policies, if the Court 
please, were accepted subject to this stipula-
tion: "No officer, agent or other representa- 20 
tive of this company shall have power to 
waive any condition or pro~isd.on of this 

1. t " po icy, e c. 
The Court: Objection siustained. 
Mr. Kelsey : Exception. 

Q.. Which one of the firm did you talk to? A. 
Henehan. 

Q. Is he the Mr. Henehan who was one of the 
partners of the firm that issued the policies? A. 30 
Yes-. 

Q,. Now, did Mr. Henehan do anything for you 
in the way of intervening or ass 1isting you with this 
company, this defendant company, to make a. settle-
ment of this case? 

Mr. Wachenfeld: I object, incompetent, 
irrelevant and inunaterial and not binding 
upon the defendant. In addition to that it 
is1 too broad. 

40 
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Viator Levin-Direct-Cross. 

Mr. Kelsey: Of course I do not want to 
ask him a leading question. I want to avoid 
that as far as possible. 

T'he Court : It might bring forth a per-
fectly proper answer and on the other hand 
it might be improper. 

Q .. Did you ever write to the defenda .nt company 
about this loss, or did you have anyone else write 
for you? · A. Henehan. 

Q. How long was this after the losrs? A. It wasi 
about a couple orf weeks. 

Q. Did :J\1r. Rubin ever carry out this. agreement 
and buy the property? 

lVlr. Wachenfeld: Objected to as incompe-
tent, irrelevant and immaterial. 

The Court : Yes. This was after the fire. 
It would make no difference. Sustain the ob-
jection. 

Q. Did you ever receive any of the damages oc-
casioned by this. fire, from this company? A. No. 

Mr. Kelsey : That is all. 

Gross-ex·a,mination by Mr. Wa,ohenfeld. 

Q .. lVlr. Levin, where did you live at the time that 
Rubin firsit went to your premises, 11918 Summit 
Avenue, as a tenant? · A. 101 Summit Avenue. 

Q. And you knew what hus riness Mr. Rubin was 
• ?' AN Ill. . 0. 

Q. You didn't? A. No. 
Q. Did you go to these premises after Mr. Rubin 

moved in? A. I think, yes, one time. 
4o Q. How often did you go there? A. Once or 

twice, that is all. 

. \ 
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Q .. Did you see a name on the front window 
which was not there before Rubin moved in? A. 
No. 

Q. You didn't see that? A. No. 
Q. Didn't you see the name Ideal Mattress Fac-

tory on the front window? A. I didn't see it. 
Q. You are pretty siure about that? ' A. I am 

sure. 
Q .. You walked into this front door a couple of 

times after Rubin was there? ' A. Not a couple of 
times, once or twice. 

Q. Was there any name on the window before 
Rubin moved in? A. No. 

10 

Q. Was there a name after Rubin moved in? A. • 
I didn't notice. 

Q. You walked right past there at leasit a couple 20 
of times, didn't you? A. I didn't walk past. 

Q .. You rented this property to Rubin, didn't 
you? A. Yes, sir. 

Q.. Did you ask him what he was going to usie 
the place for? · A. No. 

Q .. You didn't know whether it was going to be 
a fish market or a department store, is that right? ' 
A. No. 

Q.. And you didn't care? ' A. No. 
Q. Isn't it a fact that Mr. Rubin told you what 30 

he was going to use it for? A. He told me he was1 
going to use it for selling beds and springs. 

Q. Did he tell you anything about making them? 
A. No. 

Q. vVere you there after the fire? A. After the 
fire? 

Q. Yes.. A. Yes,, I went there after the fire. 
Q,. Did you s1ee the machinery in the place after 

the fire? A. I didn't see no machinery. 
Q,. Did you go through the place after it was 40 

burned? A. Yes. 
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Victor Levin.--Cros ·s. 

Q. Did you see any machinery? ' A. Any n1a-
chines? 

Q. Yes. A. No ma.chinery ; I didn't see any ma.-
chine _ry there. 

Q.. You are s1Ure about that? ' A. No machinery, 
10 no. 

Q. Did you see any machinery before the fire? A. 
No. 

Q. Now, when you went to see Mr. Rubin on these 
two occasions after he went there as a tenant, did 
you see him? A. I don't remember. 

Q,. You don't remember whether you saw hi1n or 
not on these two occasions? A. No, I don't re1nem-
ber. 

Q .. You don't rem.ember whether you saw him or 
20 not? A. I just passed hy and I stepped in, that is 

all I know. 
Q.. Did you sitep in to see him? A. I passed by 

and I stopped in. 
Q,. ·vvhich did you do, did you pass by or did 

you stop in? ' A. I stopped in. 
Q. So that you did not pasSJ by on the ,se two oc-

casions before you srtopped in, is that right? · A .. 
No. 

Q. vVhen you stopped in there, what did you do? 
ao A. vVhen I stepped in, I went out. 

Q,. You stepped in and you went out, is that 
right? ' A. Yes. 

Q. Did you s1ay anything before you stepped out? 
A. I want to tell you the truth, I don't remember. 
1\1:aybe I said something, maybe I didn't, I don't 
remember, but I think I was there a couple of time ,s, 
once -or twice, that is! all. 

Q .. Did you s1ee Mr. Rubin there on either one of 
these occasions 1? A. No, I don't re1nember if I seen. 

40 him or not. 
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Victor L,euin-Cross. 

Q .. Did you see anybody else there? A. I don't 
remem ·ber. The store wa.s open. Ma.ybe somebody 
was there, maybe his wife wa.s1 there. 

Q. You ren1ember you stepped in, don't you? A. 
Yes. 

Q. And you remember you stepped out? · A. Yes. 10 
Q .. You ·can remember that dis:tinctly? A. Maybe 

S1on1ebody was there, maybe somebody didn 't was 
there. 

Q .. If you re1nen~her these two steps, why can't 
you tell me what happened in between your step-
ping in and stepping out? A. I didn't pay any in-
terest, I cannot tell you anything. 

Q. vVhat do you mean by that? A. What do I 
mean? 

Q.. Y es1, what do you mean by that, do you mean 20 
that you didn't see anything? 

Juror No. 4: vVas it dark or was it day-
light when you went in there? 

~rhe Witness: It was daytime, I think. 

Q. Did you see anybody when you stepped in? 
A. I don't remem ·ber. 

Q. Do you know why you stepped out? · --:\-. I just 
was passing by. I opened the door and I stepped 
in. I didn't have any business with that man. 

Q. vVha.t did you sitep in there for? · 

The Court : vVhat did you go inside the 
building for? · 

The vVitness: Just to see how is the busi-
nes·s, what bus1iness he got, that is all. 

The Court: Did you sree? 
The Witness: vVell, I seen there is1 some-

thing, beds and mattresses inside, that is all. 

Q. Where inside did you see the beds and mat-
tres.sesi? A. In the srtore. 

30 

40 
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T"ictovr Levin-Cross. 

Q. In what part of the store? A. vVhat part? 
The sitore was a small store. 

Q.. All right. Did you go to the back part of the 
store? A. No. 

Q.. How far in the store did you go?· A. I opened 
10 the door and I went out, that is all. 

Q. Do you remember whether you saw anybody 
in the store at the time? ' A. I don'.t remember. 

Q. Do you remember whether you talked to any-
body there? A. I don't reme1nber. 

Q. When did Rubin first go in as your tenant? . 
A. About June the 1st. 

Q. June 1st, 1924? A. Yes. 
Q.. How long after the 1st of June was it you first 

went to see him? A. About two weeks. 
20 Q.. How long was it before the second tin1e you 

went to see him? A. About the same time, that is 
all. 

Q. A day or two apa.rt? A. Yes. 
Q. vVell, you can remember that thing pretty 

well, can't you remember a little what you did 
when you got in there? · Can you remember how 
long you stayed there? ' A. I didn't do anything 
there. 

Q.. Do you remember how long you stayed, when 
:rn you stepped in, before you stepped out? A. I went 

in and I went out, that is all. 
Q .. How long did you stay? A. A n1inute or a 

couple of minutes. 
Q .. But you cannot remember whether you saw 

any body or spoke to anybody? A. No. 
Q. Isn't it a fact when Mr. Rubin entered into 

negotiations with you, he told you that what he was 
going to conduct in those premises was a mattress 
factory? A. He didn't tell me anything. 

40 Q:. Isn't it a fact that after he went in there, 
there was a name put on the window in large let-
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ters, Ideal Mattress F 'actory? Is that a. fact or 
isn't it? A. I didn't s;ee it. 

Q .. Did you know it was there? 1 A. I didn't know 
it, no. 

Q .. You did not know it was: there? A. No. 
Q .. Did anybody ever tell you about it? ' A. No. 
Q .. Now, in addition to walking in there twice, 

you walked by quite a number of times before the 
fire? A. Yes, I walked hy. 

Q .. It was your property? A. My property, siure. 
Q. You never noticed what name was on the win-

dow? A. No. 
Q. Never saw that name? A. No. 

Mr. Kelsey : vVhat name is this? 
Mr. Wachenfeld: Ideal Mattress Factory. 

Q. And isn't it a fact that Mr. Rubin told you 
that he was going to manufacture mattress:es there? 
A. No, he didn't tell me. 

Mr. Wachenfeld: That is all. 

Redirect exa,mina.tion by Mr. K e~sey. 

Q. Did you know Rubin had a factory in some 
other location? ' A. No. 

Q. vVas anything s1aid to you by Rubin when he 
came in there that he was going to run a mattress 
factory there? ' A. No, he didn't tell me. 

Q .. He went there on June 1st? A. Yes. 
Q. And the fire occurred July 26,th? A. Yes. 
Q. vVithin two months,? · A. vVithin two months . 

Mr. Kelsey: That is all. 

Recros ·s-ex·a,mina ,tion by Mr. 1Vaohenfeld. 

Q. On the ls 1t of June he paid you $50 for the 
month's rent for June? A. Yes. 

• 
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Q. How did he pay you that, ca.sh or check? A. I 
don't remember, I didn't collect the money, n1y part-
ner collected. I didn't bother with it. 

Q,. How did he pay you on the lsit of July? ' A. I 
didn't bother with it, I didn't collect it. 

10 Q. vVho collected it? A. My partner. 

20 

Q .. Mr. Petrofsky, that is your partner? A. Yes, 
sir. 

Q. How did he collect it? ' A. I think he brought 
it to the house. 

Q. vVho do you think brought it to the house? A. 
Rubin. 

Q .. Rubin brought it to Petrofsky's hous 1e? A. I 
don't know exactly. 

The Court: Is Mr. Petrof'sky here? 
The vVitness ,: Yes:. 
Juror No. 4: Did you know Rubin before 

he moved into your place? 
The vVitneS!S: No. 

By J u,ror No. 4-
Q,. Never saw him before? · A. No. 
Q,. You didn't know he had a factory in your 

store? A. Didn't know it before. 
30 Q. vVas there any partition in the store? A. 

Yes, sir. 
Q,. How many? A. Oh, like rooms. 
Q,. And you never sa.w any machinery 1n there 

or anything? A. No. 
Q.. No names on the window? A. No. 
Q,. vVell, how did he sell his 1nerchandise? A. I 

don't kno,w exa.ctly. 
Q. He certainly must have had some kind of a 

window, didn't he? A. I didn't notice that, I will 
40 tell you the truth. 
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Joseph J.1{. ll enehan---D~rrect. 

Q .. That is what we want to hear, the truth. A. 
I didn't care n1 uch ahou t the property heca use I 
didn't take care of it. 

Q,. Did he have the word "mattresses" without 
the factory name on there? · A. I don't know, maybe 
he had, maybe he didn't. I didn't notice that. 

Q .. Could he have "Rubin's store for mattresses"? 
A. I didn't notice that. 

Q,. vVithout the factory name? A. I didn't notice 
that. Of course, I was maybe a week or two 1n 
June when I wasi there. I was not long there. 

Red.ire ct emamiina,tion by Mr. I( eisey. 

• 

Q .. Is there anything in this 1 agreement that he 20 
was to rent it as1 a mattress factory? 

Mr. VVachenfeid: I object; the agreement 
sipeaks for itself. 

T'he Court: Sustain the objection. 
Mr. l(elsey: That is all. 

JOSIDPH M. HEiNIDHAN s1worn. 
30 

Direct exaimlnaition by· Mr. J(els ·e1y. 

Q .. You were the agent, you and your partner 
lVlcOourt were the agents who issiued the policies? 
A. Yes:, sir. 

Q. You had blank forms in your hands to isisue, 
did you? A. Yes, we always kept our policies 1 right 
there and wrote them up as they came in. 

Q. You put your name at the foot of the policies? 
A. Yes. 40 

Q .. And you is1sue the1n that way? A. Yes. 
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Q .. They were delivered to you in blanks 1, in that 
form, were they? ' A. Yes, they always came in 
blank, all policies came in blank. 

Q,. vVith the name or the signature of the com-
• pany at the foot? · A. Yes. 
1.0 Q.. And you would fill that in and attach the 

20 

riders and issue them? ' A. Yes, and sign them as 
agents. 

Q. Did you have authority from the company to 
do that? A. Yes. 

The Court: To do what? 
The vVitness: vVe had authority as agent 

to sign on the bottom of the policy. 

Q,. And collect the premiums 1? A. Yes. 
Q. And you remember this man Rubin who went 

in there, Samuel Rubin? A. I don't remember this 
1nan Rubin. I know that :Mr. Levin told me he had 
rented the place~ 

Mr. vVachenfeld: I object. 
The Court: Strike it out. 

Q.. Did you know Rubin? A. No, sir, I didn't. 
Q. Did you ever see this agreement marked Ex-

30 hibit P-1? Did you ever see that before the fire 
occurred? A. No, sir. 

40 

Q,. Never saw .that? ' A. No, sir. 
· Q.. Did Levin ever talk to you about thiSi agree-

n1en t with Rubin? A. Yes, sir. 
Q. And did he talk to you prior to the fire? A. 

Yes. 
Q.. And did you make any promise to him as1 to 

what you would do as: agent for the company? ' 

Mr. vVachenfeld: I object, calling for a 
conclusion. 

The Court: Sustain the objection. 
Mr. Kelsey : Exception. 
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Joseph .,_W. II eneha.n-. n ·irect. 

Q,. Now, after this fire occurred, did you enter 
into any negotiations . or any communications 1 with 
your principal, the State Asl8urauce Company, Ltd., 
concerning the loss? ' A. Yes, sir. 

Q.. How did you do that, through letters or verbal 
communication? A. I wrote the company several 10 
letters., asking them for the adjustment on this fire. 

1\1:r. Kelsey: I will ask you, Mr. Wachen-
feld, to produce letters signed by 1\1:r. Hene-
han. 

Q. I show you copy of a letter dated August 15th 
and ask you if that was the first letter that you 
sent to the company, if you recoUect? ' A. That is 
the first letter I wrote, around August 15th. I 
don't know the date of the fire exactly. 

Q. The fire was July 2·6th. A. That is about the 
first letter. 

Q.. The first letter? A. I could not say if it is 
the first or the second. I sent three or four letters 1. 

Mr. I{elsey: Now I asik for the production 
of the letter from Mccourt & Henehan of 
A ugus.t 30th. 

20 

Q.. I show you another copy of a letter and ask 30 
you if that is one of the letters you sent to the com-
pany, the one of August 30th? A. Yes. 

Q. Did the company make any response to that? 

Mr. W a,chenf eld : Are you offering those 
letters !? 

Mr. Kels 1ey: I will offer this letter of Au-
gust 15th and this letter of Augus 1t 30th. 

(Marked in evidence Exhibit P-2 and 
P-3.) 40 

• 
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J oS'eph Jf. H enehan~Dvrect. 

Q. I show you a letter from vVilliam J. Decker, 
general adjuster, to you, dated September 2'nd, a.nd 
ask you if that was received by you in answer to 
your letter of August 30th? A. Yes, sir. 

Mr. Kelsey : I offer this letter in evidence. 

( Marked Exhibit P-4.) 

Mr. Kelsey: Now I ask for the production 
of the letter of N oven1ber 10th. 

Mr. vVachenfeld: I have the original of 
that. 

Mr. I(elsey: I would like to offer it. 
Mr. W achenf eld : I would like to cross 1-

examine on that letter. My contention is, if 
your Honor please, that it is a self-serving 
declaration written by Henehan as agent for 
the plaintiff, not as agent for the defendant. 
For that reas ,on I would like to cross -exam-
ine the witness at this time. 

The Court: I do not see that it has any 
hearing, anyhow. 

Mr. I(els 1ey: vVell, it shows the efforts of 
the agents to induce his principal to pay 
this claim, and the same thing was done in 
the case in 131 Atlantic, and there it was 
held that the co•mpany was bound by what 
their agent did, because the agent by doing 
these things was assuring the asgured all the 
time that he was going to get his money. 

The Court : It is nothing 1nore than ask-
ing them to pay. 

Mr. Wachenfeld '. Mr. Kelsey has stated 
the contents of the letter so well that it 
might jus ,t as well be in evidence. I will 
withdraw n1y objection to the letter. 

( Marked in evidence Exhibit P -5.) 
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Joseph Jf.. H enehan-D'irrect. 

Mr. Kelsey: I ask for the production of 
the letter of November 14th. 

Mr. Wachenfeld: '.Here it is. 
Mr. Kelsey : I offer this letter of N ovem-

ber 14th in evidence. 
Mr. vVachenfeld: No objection. 

( Marked Exhibit P-6.) 

Q. I show you a letter received by you from the 
Sit.ate Assurance Company, Ltd., dated November 
11th. Did you receive that letter from them? A. 
Yes. 

Q,. These pencil notations, a.re they in your ha.nd-
1\rri ting? A. Yes. 

10 

Q .. They were put on there after you received the 
20 letter? A. Yes. 

Mr. Kels 1ey: I will ask to have this 1 letter 
marked in evidence. 

(Marked Exhibit P-7.) 

Q. I offer 1n evidence letter dated November 
19th, 19124. 

Mr. vVa.chenfeld: No objection. 

( Marked Exhibit P-8.) 

Q. You have mentioned in your letter something 
to the effect that some adjuster or appraiser for the 
company called on you and examined the property 
and appraised it? A. Yes. 

Q. Do you know the na .me of that man? A. I 
think it is Mr. Mooney, this gentleman sitting here. 

Q .. The gentleman a,t the end of the table? A. I 
think so. 

Mr. vVa.chenfeld: That is not Mr. Mooney, 
that is Mr. Decker. 

The Witness: Yes 1
, sir, Decker is1 the name. 

40 
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J·o8'eph Jf. IT enehan-Dirrect. 

Q. Is1 he the gentleman that called? ' A. Yes., sir. 
Q .. Did you g·o to the property with him? A. 

Yes. 
Q. Now, how far from the premises 119·8 and 1200 

Sun1mit Avenue is your office?· A. It was about 
10 three blocks a;way at that time. 

20. 

The Court : Let me ask here: This , policy 
that covers the adjoining property, 1200 
Summit Avenue, it seems to be suggested 
tha.t there was a slight loss there. Is it in-
volved in this suit? 

Mr. vVachenfeld: It is1 involved in the 
suit, but the loss is very slight. It is simply 
a question of the amount of it, that is1 all. 

The Court: In other words, these defenses 
that are now bein_g considered does not a p-
ply to this other policy? 

Mr. vVachenfeld: No. 1198 Summit Ave-
nue is the p>1·ope:rty in question. It was 1 prac-
tically totally destroyed by the fire. 

Mr. Kelsey : That is all. 
Mr. W achenf eld : No cross-examination. 

,9() ,) J AC:OB MALOYFSKY sworn. 

Direot ex·amina 1tion by Mr. Kelsey. 

Q .. vVhat is your business 1, Mr. Maloyfsky? A. 
I a.m a builder and carpenter. 

Q .. And were you such in July, 192-4, and Augus.t, 
19•24 ?' A. Yes, sir. 

Q. And were you called in by Levin and Petrof-
sky to make an appraisal of the amount of damages 

40 to the two houses, 1198 and 1200 Summit Avenue, 
Jersey City, after the fire that occurred there? · A. 
Yes, sir. 

r , 
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Jacob 111 a.loyfsky--Direot - ,Oross·. 

Q,. And did you make this 1 appraisal? A. Yes, 
sd.r. I figured for the job at 119'8, it was a.bout 
$·3100. 

Q. I didn't ask you that. I want to first show 
you a ~tate1nent. You rendered these s1ta.tements 
to Mr. Levin after your appraisal at the time, did 10 
you? A. Yes. 

Q. Showing the amount of loss? A. Yes. 
Q. Did these sitatements show the amount of loss 

as you found it? ' A. Ye-s:, sir. 
Q. $3,000 on 1198 and $135- A. About $135 on 

the corner house. 

The Court : What was the loss1 on the 
house 119'8? 

The Witness: Was $3,000 loss. 
T'he Court: And as to 12,00? 
The Witness: There was $,135 loss. 

Q. Now, 119g was destroyed, was it? A. Yes1, it 
was very des1troyed. 

Q. No more value in that property? ' A. No. 
· Q. You made a true appraisal--

Mr. Wachenfeld : There is no use going 

20 

into that, because as to 1198 we admit the 
actual loss exceeds the amount of the policy. 30 
The policy was only for $2500. 

Mr. Kelsey : Then that is all. 

Cros·s-examination by Mr. Wachenfeld. 

Q. Now, in reference to what you call the corner · 
property, 1200 Summit Avenue, and which you say 
~as damaged to the extent of $-135, what was : the 
da ,mage? ' A. Around the weatherhoards 1 was dam-
aged. 40 
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Jacob J.llaloyifsky-Oross. 

Q,. The weatherboards were burned a little, were 
they? A. No, the windows was broken, the glass, 
I looked it all over, everything around there. 

Q. Here is the estimate for the corner property, 
$135., what did that include? A. It included to fix 

1 o everything around that house. 

20 

BO 

40 

Q,. Now, teill us what everything was. A. That 
was weatherboards 1, to fix up, and the windows. 

Q. How many windows? A. ""\Vell, there was i 
about seven windows. there. 

Q. Do you remember the Slize of them? A. I 
could not r emember. 

Q .. I-low much per window? A. vVell, I forget 
that. 

Q,. I am trying to find out how you arrived at 
this figure, how much for each window? A. For 
each window? I could not figure that, I figured it 
al together. 

Q .. In other words, you just looked at . it and 
figured $135 ?' A. Yes. 

Q. You figured that that would certainly cover 
all the damage and a little more? A. No, I figured 
it will cost n1e about $,100 and $35 for my time. 

Q,. Can you tell us how you figured it would be 
$100? A. I figured a man to go to work and ma-
terial would come to $1100, maybe $,5 more or $,5 less, 
you could not know that. 

Q. You say there were seven windows , broken ; 
how much a window did you figure? · A. The seven 
windows I could not figure. Some windows , were 
broken bad, and some windows not so bad. 

Q,. All right, take the ones that were broken alto-
gether, how much? A. If a window is: all broken, it 
is not much more, we got to take it out. Some win-
dows was only the sash alone. 

Q,. How long were you at the corner property, 
12-00? A. I was there ahou t two hours looking ' over 
it. 

I 1 
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Jacob Jlia.loyfsky-Cross. 

Q.. Did you actually repair the corner property? 
A.No. 

Q .. You did not do that? ' A. No. 
Q. So that you did ·not get this: job for $135?' A. 

No. 
Q. Do you know who did the work? ' A. I do not 10 

know. 
Q .. Do you know how 1nuch he got for doing the 

work? A. I could not know what another man did 
it for. That was what I figured. 

Mr. vVachenfeld : That is all. 
Mr. Kels 1ey: That is our case. I offer all 

of the policies, copies of which are annexed. 
Mr. W achenf eld : That was covered by the 

s1ti pulation. 
Mr. Kelsey: All right. 
Mr. Wachenfeld: In reference to the sec-

ond count of the complaint, which is that 
count covering the premises known as. 1198 
Summit Avenue in Jersey City, I ask for a 
nonsuit on the following grounds: First, be-
cause there was a change in the in teres 1t or 
possessrion of the plain tiff as evidenced by 
Exhibit P-1, which is a. contract for the sale 
of said premises made between the plaintiffs 
and their respective wives and one Rubin, 
dated Ma,y 23rd, 19'2,4, which contract pro-
vides, a1nong other things, a purchase price, 
time of passing of the title, consideration 
paid and the terms and conditions upon 
which the balance is to be paid. 

The Court: Call the witness I-Ienehan 
back to the stand. 

20 

30 

40 
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Joseph Af. H enchan-R ;eclirect. 

J OS,IDPH M. HIDNEIHAN recalled. 

By the Courrt. 

Q. This morning you stated you were given au-
thority to sign your name at the bottom of policies 
and attach certain riders to the policy? ' A. Yes, 
sir. 

Q. What did that include? A. Well, there is1 a 
white form on a policy-I think we have some of 
them here. 

Q,. Never mind that. A. This is1 the white form 
on which you describe the premises , and the type of 
property. 

Q. And in your agency with this defendant com-
20 pany, what occurs when there is a change of owner-

ship? A. On a change of owner'Ship you are sup-
posed to notify--

40 

Q .. Not what you are supposed to do. A. Make 
out an endorsement covering the change. 

Q. Who signs it? A. I do. 
Q. You were given that authority? ' A. On all 

companies, yes, your Honor. 
Q. vVith respect to thisi company? ' A. Yes, your 

Honor. 

Redirect examrination by Mr. J(elsey. 

Q. vVell, now, there isi something in one of the 
letters that you wrote to the effect that thisi contract 
with Rubin wasi brought to your attention, and I 
would like to ask you now whether it is a fact or it 
is not a fact that the contract was. brought to you 
by 1\1:r. Levin? A. vVhy, Levin came to the office and 
he told me that he had rented the place --

' ' 

r. 
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J oscph .J!l. If eneha ,n~R :edirect. 

lVIr. Wachenfeld: I object. 
The Witness: I know Levin had a con-

tract with him. 
The Court: Just wait until he asks you a 

,question and then give a direct answer. 
Mr. Kelsey: I am referring to thi s paper IO 

here, Exhibit P -1. 
T'he Court: vVhat is the question? 
Mr. Kels 1ey: The question is whether 

Levin brought this contract to him, showed 
it to him before this. fire. 

Mr. Wachenfeld: The question has al-
ready been asked and answered by the wit-
ness. 

The Court : Did he show it to you? 
The ,vitness i: He had a contract, but I 20 

could not say whether it was this contract or 
not. This was three years1 ago. 

Q. Did he tell you about this contract? A. Yes. 
Q. And after he had told you about the contract 

did you promise to do anything about it? ' 

Mr. Wachenfeld: I object on the ground 
that it is not binding, on the ground that the , 
policy itself limits the power and authority 
of this witness, and whatever he said or 
whatever he promised was not binding upon 
the defendant company unless it was1 in ac-
cordance With the terms of the contract, 
which provide it must be in writing, attached 
to the policy. 

(Argued.) 
The Court: Objection sustained. 
Mr. Kelsey : Exception. That is all. 
( vV i tness excused.) 

30 

40 
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Joseph "JJ,f. If enehan-Riedirect. 

Mr. W achenfeld : I now respectfully ask 
for a nonsuit as to the second count of the 
c0111 plaint, on the grounds 1 already urged. 

(Argued.) 
The Court: A nonsuit will be ordered a.Si 

10 to the second count of the complaint, and a 
judgment for $135· will be entered on the 
firsit count of the complaint. 

:rn 

lVlr. Kelsey: I respectfully request an ex-
ception as to the nonsuit. 

Exhibit P-1. 

AR,TIOLE1S OF AGR.EIEMENT, made the 23rd. da.y of 
May, in the year of Our Lord One Thousand Nine 
Hundred and twenty-four, BIDT1WE1IDN VICTOR, LEiVINEi 
and FR.I EID A LEVIN El, his . wife, and S.AMUNL, PETROF-
SKY and FANNIE! PErrR.OF'SKY, his wife, of the City of 
Jersey City, in the County of Hudson and State of 
New Jersey, party of the . first pa.rt, ANn SAMUIDL 
RUBIN, of the T'own of "\Veslt Hoboken, in the 
County of Hudson and State of New Jersey, party 
of the second part; vVIT'NIDS.SErrH, That the said 
party o.f the first part, for and in consideration of 
the sum of Six thousand, one hundred and seventy-
five dollars ( $6175.) to be paid and satisfied as. 
hereinafter mentioned, and also in considera.tion of 
the covenants and a.greemen ts , hereinafter men-
tioned, made and entered into by the said party of 
the second part, doth agree to and with the S1aid 
party of the second part, that they, the said party 
of the first part, will well and sufficiently convey to, 
tlrn said party of the second part, his heirs and as-

4 tl signs, by Deed of full covenant & warranty free 
from all encumbrances ,, except as hereinafter 

t. 
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S'tated, on or before the fifteenth da.y of January, 
19'25, next _ ensuing the date hereof, all that lot, 
tract, _ or parcel, of land and premises 1, hereinafter ' 
particularly described situate, lying· and being in 
the City of Jersey City, in the County of Hudson 
and State of New Jersey, and being commonly 10.: 
known by street number as '#1198 Summit Avenue, 
Jersey City, New Jersey, which premises are 23.83 
feet wide in front and 24.33 feet wide in rear, and 
100 feet in depth thru'out; together with all the 
building and building'S now located on said · prem-
is1es1. 

Ti-rm parties of the firsit part a.gr;ee to convey the 
said premises above mentioned with the dimensions 
above stated by metes and bounds in the deed that 
is to be delivered according to this contract. 

SuB ,JIDCrr1 to a 111onthly tenancy held by Samuel 
Rub ,in, who is pa ,ying $50 a month ,commencing 
June 1st, 1924; being understood, that said 8amuel 
Rubin shall occupy s1aid premisies, as a monthly ten-
ant fro111 June 1st, 1924, at the monthly rental of 
$50 until taking of title. 

IT ' being understood and a.greed, in · the event this 
title or deal covered by this contract cannot go 
through for any legal reason, that then the party of 
the second part shall be entitled to a lease for the 
term of two yea.rs commencing January 15, 19125, on 
the above described pre111ises, at a yea.rly ren ta.I of 
$600 per year, payable in equal montbly instalments 
of $50 on the first day of each and every month in 
advance; and the pa.rties1 of the firs:t part do hereby 
grant s:uch a lease to the party of the second part 
in the event the title does not go thru' for any rea-
son. In the event o.f lease, the building is leased 
in the condition as it is. 

The parties of the first part shall not be re-
sponsible for the making of any repairs to the build-

40 
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E'a:hibit P-1. 

ing, and the building is, siold in its present condi -
tion, free and clear of all encroachments 1. 

IT is understood and agreed, however, if the party 
of the second part cannot raise said first mortgage 
of $3000. that then the parties of the first part shall 

10 have the right to raise such first mortgage of $3,000 
for not less than two years, with interesit at sli.x per-
cent. payable quarterly for the party of the sie~ond 
part at an expense not exceeding $150. including 
commissions, search fees and all other expenses 
therefor; and said parties of the first pa .rt will then 
take a mortgage for the difference on the terms 
above mentioned. 

It being further understood & a.greed parties of 
the first part shall have the right to raise a mort-

20 gage of not less than $2:000 or more upon said prem-
ises for at least two years with interest at rate of 
6 % payable quarterly at an expense not exceeding 
$150 including search fee:s, commissions1 and all 
other expenSies and whatever the difference will be 
of the a.mount so raised on first mortgage, plus 
a.mount of cash paid them, shall be a second mort-
gage upon the same tern1s and condit ions herein 
stated. 

40 

AND the said party of the second part, for himself 
and for his heirs, executors and administrators, 
doth covenant, promise and agree to and with the 
said party of the first part, their heirs, executors, 
administrators and assigns, that he, the said party 
of the second part, will pay and s1a.tis.fy, or cause 
to be paid and satisfied, unto the said party of the 
first part, the said suni of Six thousand, one h un -
dred and seventy -five dollars ( $·6,1 75. ) as and for 
the purchase money of the foregoing descrioed land 
and premises, in the following manner, tha.t is to 
say: 

' ' 
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Exhibit P-1. 

On Execution of this1 agreement for which 
this is also a receipt ................. . 

On delivery of deed, cash ................ . 
By the party of the 2nd. part raising a 1st. 

n1tg. on the above described premises at 
the time of closing of title for not less 
than 2 yrs. with interest at rate of 6,% 
payable ,quarterly, which sha.ll be a first 
lien on the above de·s:cribed premis 1es in 
a sum not exceeding $-3000. and said mtg. 
shall be raised by the party of the second 
part at his own expenses ............. . 

On second Bond and Mortgage, same con-
taining usual interest, tax, asisessment, 
insurance and installment default clauses, 
and an agreement not to claim credit on 
the interesit payable on bond and mort-
gage, by reason of any tax assessed, or to 
be assessed against the premis 1es, with in-
terest at six % payable quarterly for 
three years . . . . . . ................... . 

which mtg. shall be a 2nd. mtg. and subse-
quent to a first mtg. of $3000 to be raised by 
party of 2nd. part as1 above S!tated ; said 2nd. . 
bond and mtg. shall contain a clause the 
party of 2nd. part shall pay on account of 
the principal thereof the su1n of $,50 every 
month from and after the date of closiing of 
title, with int. on the unpaid ha.lance for a 
period of the first 15 mo~ths of said mtg. 
and then said instalments , shall cease, and 
the balance shall. be payahle at the due date 
of said bond & mtg. which will be 3 yrs 1. 
from the date of closing of title. Said bond 
& mtg. shall contain a subrogation clause, 
subrogating s1aid mtg. to a first mortgage 
of $3000. at any time on the above de-
scribed premises. 

TOTAL 

$,150. 
$600. 

$3000. 

$2425. 

$6,175. 

10 

20 

30 

40 
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Exhibit P-1. 

This Contract is entered into upon the ·knowledge 
of the parties as to the value of the land and what-
ever buildings are upon the same, and not on any 
representations made as to character or quality. 

And the said party of the first part hereby agrees 
lo to pay to a comm1s1-

sion of % on the purchase price aforesaid, said 
commission to be p, id in consideration of services 
rendered in consummating this sale; s1aid c01nmis-
sion to become due and payab1e upon the execution 
-of 

AND IT IS FURTHER. AGR.EJE.D, by the parties to thesie, 
presents, that the said party of the second part, his 
heirs and assigns, may enter into and upon the said 

20 land and premises on the 15th day of January, 1925, 
next ensuing the date hereof, and fro1n thence take 
the rents, iss1ues and profits to his and their use. 

AND l'f IS FUR:.rHER AGRIDE1n, by the parties hereto, 
that the said Deed of full covenant and warranty, 
and second bond and mortgage shall be delivered 
and received at the office of Couns~llor Samuel 
Harber, 12 Bergenline Ave., Union Hill, N. J ., be-
tween the hours of nine in the forenoon and six 

ao o'clock i:ri the afternoon on the said fifteenth day 
of January, 1925, next ensuing the date hereof . 

The rents of said premises, insurance premiums ,, 
·water rents, taxes, and interest on :Mortgage, if 
any, shall be adjusted, apportioned and allowed as 
of the day of delivery of said deed. 

Gas and electric fixtures, gas stoves 1, hot water 
heaters and chandeliers, carpets, · linoleum, n1ats 
and matting in halls, screens, shades, awnings, ash 
cans, heating apparatus, if any, and all other per-

40 so:nal property appurtenant to or used in the opera-
tion of said premises is represented to he owned by 
seller and is included in this , sale. 
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Exhibit P-1. 

T\he risk of loss or damage to said premis 1es. by 
fire or otherwise until the delivery of said deed is. 
assumed by the party of the first part. 

In ca.se the pr :emises. shall suffer injury beyond 
the ordinary wear and tear, the party of the first 
part shall repair the da1nage before the date set for· 10 
delivery of said deed or make an appropriate de-
duction fr01n the purchase price herein stated ex-
cept as herein stated. 

It is understood and agreed that the buildings 
upon S;aid premises are all within the boundary 
lines of the property as described in the deed there-
for, and that there are no encroachments thereon 
and that the buildings comply with 1nunicipal ordi-
nances and regulations. and the provisions of the 
New Jersey 8tate Tenement House Act as, enforced 20 
by the State Board of Tenement Housie Supervi-
sion, to be shown by the report of the department or 
board enforcing the same whe·re such ordinances., 
regulations and said act apply. 

It is expressly understood and agreed that the 
title to the land and premis1es hereby 
agreed to be conveyed is not derived from any Mar-
tin Act proceedings or any Act for the 8ale of Land 
for non-payment of the n1unicipal taxes or assess-
ments. 30 

If at the time for the delivery of the deeds1, the 
pre1nises or any part thereof shall be or shall have 
been affected by an ass:ess1men t or assessments 
which are or may become payable in annual ins itall-
ments of which the first installment is then due or 
has been paid, then for the purposes of this contract 
all the unpaid install1nents of any such assessment, 
including those which are to become due and pay-
able after the delivery of the deed, shall be deemed 
to be due and payable and to be liens upon the prem-
ises affected thereby and sha11 be paid and dis-

40 
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Exhibit P-1. 

charged hy the seller thereof, upon the delivery of 
the deed. 

AND for the performance of a.11 and singular the 
covenants and agreen1ents aforesaid, the s1aid par-

1 o ties do bind themselves and their respective heirs, 
executors and administrators and assign~. 

20 

30 

40 

IN VVITNE8S VVH:IDREOF, the sajd parties have here-
unto interchangeably s:et their hands and seals 1 the 
day and year first above mentioned. 

VICTOR LEVINE (L. S.) 
her 

FRIEDA + LEVINE (L. 8.) 
mark 

SAMUEL PET'ROFSKY 
FANNY PETROFSKY 
8A~1UEL RUBIN 

Signed, Sealed and Delivered 
in the presence of 

SAMUEIL HARBEiR 

(L. S.) 
(L. S.) 
(L. S.) 

.l 
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Exliibit P-1. 

STATE OF Nmw JERSE1Y, l 
O 

• 

COUNTY OF HUDSON, s~ .. 

BID re RIDMIDMBEiREID,, That on this 2,6,th day of 
May, in the year of our Lord One Thousand Nine 
Hundred and twenty-four, before me, the sub- 10 
_scribed, A MAST:IDR IN CHANGER.Y OF N. J., per-
sonally appeared FRIEnA LE1VINE1, wife of Victor 
Levine, and FANNIE! PET'R0FSKY, wife · of Samuel 
Petrofsiky, who, I am satisfied, are two of the gran-
tors mentioned in the within Instrument, to whom 
I first made known the contents thereof, and there-
upon they acknowledged that, they signed, sealed 
and delivered the same as1 their voluntary act and 
deed, for the uses and purposes therein expressed. 

SiAMUEL HARBER, 
A Master in Chancery of N. J. 

STATE OF' N:mw JE!R.SE1Y, Lrn . 
COUNTY OF HUDSON, f.:,~ .. 

BID IT RIDMEIMBIDRE:D, That on this 23 day of May, 

20 

in the year of our Lord One Thousand Nine Hun-
dred and twenty -four, before me, the subscriber, 30 
A MASTER IN CHANGIDRY OF' N. J., personally ap-
peared VICTOR LEWINEI and SAMUEL PFll'ROFSKY, 
who, I a.in satisfied, are two of the grantors men-
tioned in the within Instrument, to whom I first 
made known the contents thereof, and . thereupon 
they acknowledged that, they signed, sealed and 
delivered the siame as their voluntary act and deed, 
for the uses 1 and purposes , therein expressed. 

SiAMUEL HARBER, 40 
A Master in Chancery of N. J. 
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G Aug. 15th, 1924. 

State Assurance Co. Ltd., 
1#100~ Maiden Lane, 
New York City. 

Re: #3829 190) 
# 382991 \ V. Levine and S. Petrofsky 

Gentlemen: 

About three weeks ago, loss was. reported to your 
company on premises #119:8-1200 Summit Ave._, 
Jersey City, N. J., covered by the above numbered 
policies and to date we have heard nothing regard-
ing a settlement or what is to be done about same. 

vVe would appreciate it very much if you would 
2Q get in communication with us either by phone or 

mail at once as our client asks for a settlement and 
we are not in a position to advis 1e him without word 
fro1n you. 

40 

T'rusting to hea .r from you, we are 

JMH:ART 

Yours very truly, 

MoCOURT & HENEHAN 
Per: J. M. HENEHAN 
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Aug. 
30th 
19,24 

State Assurance Co. Ltd., 
100 Maiden Lane, Att: CLAIM DIDPT. 

New York City. 

Re: Loss a,t 1198-1200 Summit Ave., 
Jersey City, N. J. Levine. 

Gentlemen: 

In reference to the above loss beg to state that 
the writer personally appraised the property when 
the insurance was solicited, and it was the opinion 
of several appraisers i at the same time tha.t enough 
insurance was granted on the property, therefore, a 
greater amount was not written. 

vVe would appreciate your advice in regard to 
this. claim, in view of the fact that this: has been 
long pending and we have not heard from you. Our 
client is very anxious at this time a.bout same. 

Respectfully yours, 

MoCOURT & HENEHAN. 
Per: J. M. I-l:IDNEHAN 

JMH:ART 

10 : 

20 

30 

40 . 
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Exhibit P-4. 

THE ST 'ATE ASiSURANCE COMPANY, LTD. 
100 Maiden Lane 

New York 

September 2:nd, 1924 

Messrs. Mccourt & Henehan, 
165 Summit Ave., 
VVest Hoboken, N. J. 

Gentlemen: 

Re: Policy #382990-Victor Levin e:t a,l 

This will acknowledge receipt of yours 1 of the 30th 
ultimo in reference to the a.hove. 

vVe have made a copy of your letter and sent it 
20 to the adjusters, Messrs. Decker & 8mith, for their 

consideration. 

vVJD/T 

30 

40 

Very truly . yours, 

WM. J. DECKER 
General Adjuster 

f ' 
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Exhibit P-5. 

The State . Assurance Co. Ltd., 
1#100 Maiden Lane, 
New York City. 

Gentlemen: 

Nov. 
10th 

. 19124 

Re: #38299 ·0-3829·911, V. Levin and S. Petrofsky. 

The ~laim on the above policies is approximately 
two months , old. These gentlemen are very good 
customers : of ours and they give us, a large amount 
of their insurance business. I would like very 
much if you would consider settling this elaim at 
your earliest convenience. 

I do not see why you people ha:ve not done some-
thing along these lines much sooner as, I know this 
man is a. good, straight-forward busriness man and 
his standing in this community means a, lot to me. 

I s1incerely hope you .will be kind enough to let 
me know what disposition you will make on this 
case and that you will make a fair settlement on 
sam.e. 

Yours very truly, 

J. M. HENEHAN 

JMH:ART 

10 

20 

30 

40 
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The State Assurance Co. Ltd., 
'.#100 Maiden Lane, 

10 New York City. 

Gentlemen: 

Nov. 
14th 
19,2,4 

Re: Policy #38299 ·0-Levine & Petrofs .ky, 
As1sured. 

In reference to yours of the 11th inst., it seems 
to me from your letter of that date that you clai1n 
you never have been officially informed o.f this fire. 
In another adjoining building covered by policy 

~O #3829 ,91, you siay you have notified your Adjust-
ing Departinent to settle this claim. For your in-
formation, we would advise that you were notified 
at one time of the loss on both policies due to the 
fact that the fire affected both buildings. This 
refers to the 2nd paragraph of your letter. 

In the ls.t paragraph of your letter you s1ta.te that 
the building had been sold. This is ahsolutely un-
true. The fact of the case is that Mess.rs. Levine & 
Pet:rofsky made a contract with Mr. Sa:1nuel Rubin 

BO to deliver this property to him on or about Jan. 
1st, 1925 and he, 1\iir. Rubin, was to act jus 1t as a 
monthly tenant paying $5,0.00 per month until that 
time. If there seems1 to be any question about this 
I can forward the contract to you as I ha.ve it at my 
office at this time. You will see, therefore, that this 
loss. has nothing to do with :Mr. Rubin, only dealing 
directly with Messrs. Levine & Petrofsky. 

Re: the 3rd paragraph of your letter: Mr. Levine 
did not lease this place for a mattress factory, but 

40 for store and dwelling to be used as a show room 
and salesroom and he did not know that they would 
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n1a,nufacture mattresses , on the premises. He also 
informed n1e that he had rechanged the occupancy 
at this building and I did not think it was neces-
s:ary to 1nake any change in the policy until we were 
writing the renewal of same. 

At the tilne your Adjuster came to J er·sey, he, 10 
1\1r. Levine and 1nyself were in convers 1ation about 
different figures quite a few times and it appeared 
to 1ne at that time that you people were going to 
make some settlement. Mr. Levine figured the same 
way. Your Adjuster figured dollar for dollar and 
had Mr. Levine furnish him with estimates of re-
building at two different times. I sincerely hope 
that you will see this in the right way. 

I know that if you were to meet the assured you 
would see that he is a very honest, upright busi- 20 
nes.s man, and that you will be kind enough to re-
consider your letter and make some settlement as 
it will benefit both your Company and ourselves 
in the future. 

Hoping to hear from you again with reference 
to this matter, I remain 

Respectfully yours, 

J. M. HENEHAN 30 

.JMH:ART 

40 
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Exhibit P-7. 

THE ST'ATE ASiSURANCE COMPANY, LTD. 
100 Maiden Lane 

New York 

November 11th, 19'24 

Messrs. Mccourt & Henehan, 
122' Paterson Plank Road, 
VVest Hoboken, N. J. 

Dear Sirs 1: 

Policy 3829190-Victor Levin and Samuel Petrofsky 

I personally acknowledge receipt of your letter 
o.f the 10th inst. I think that it is due you as 
agents of the Company that you should be infor1ned 
officially and frankly what has been developed in 
connection with the property described in the ahove 
policy. 

1st. It s:eems to be rather established that 
before the fire, which happened on the 2'6th 
day of July last, 1\1:essrsi. Levin & Petrofsky 
sold this property to Mr. Samuel Rubin. It 
would appear therefore that the loss would fall 
on Mr. Rubin who is not recognized or named 

HO in any way whatsoever in the above policy. 

2nd. The loss has not been proved nor in-
deed any fo,rma1 claim filed with us. 

3rd. The property in our policy is described 
as a store and dwelling but it has been estab-
lished that it was actually occupied for a mat-
tress factory and we were paid in a<::cordance 
with first hazard. 

40 Now we do not write mattress factories and if 
we had known that this policy was written to cover 
a building us:ed for that purpose we would ha ,ve 
promptly cancelled it. 
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There is a mortgagee clause on our policy and we 
recognize liability to the mortgagee, the Highland 
Trust Company. If their lien was in existence at 
the time of the fire if we should be called upon to 
pay them anything for this damage under the 
mortgagee clause we would take subrogation to the 10 
extent of the payment and enforce our · rights 
against the land. 

It is our intention to , treat our policy holders and 
claimants with the utmost liberality but we cannot 
in justice to the Corporation insure a store and 
dwelling and pay for a mattress factory, it is: quite 
out of the question not to speak of the fact that 
the beneficiary if the loss were paid would be one 
not named in our policy. 

Policvy 382991 

I see no reason why loss on this dwelling should 
not be adjusted and paid and I will give insitruc-
tions to our Loss Department to do so. 

Yours very truly, 

WILLIAM HARE 
Manager. 

20 

30 

40 
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Exhibit P-8. 

THE STATE ASSURANCE COMPANY, LTD. 
100 Maiden Lane 

New York 

November 1'9th, 1924 

Messrs. ~1cCourt & Henehan, 
122 Paterson Plank Road, 
\Vest Hobok en, N. J. 

Dear Sirs: 

Policy 382990-Lev ,ine ,& Petrofs 'k,Y 

I acknowledge receipt of your letter of the 14th 
inst. I note what you say a.bout the title of the 
property, we have a letter fron1 Samuel Harden 
who represents hin1self as the attorney for San1uel 
Rubin in which he says that the property ha.s1 been 
sold by contract to his client. I did not state in 
my letter that the title had actually passed but 
there is a question whether Messrs. Levine & Petrot 
sky had "a sole and unconditional ownership." 

In the second pa.ragraph of my letter I did not 
state that we were not notified o.f the los1s. You 
notified us of the loss and in consequence of your 
notice we sent an adjuster who ascertained the 
amount of damage under what is: known as a non-
waiver agreement. In my letter I stated that the 
loss had not been proved; this refers to the printed 
portion of the policy which requires a claimant to 
file proof of loss1 within sixty days after · date of 
fire. 

If you told Messrs. Levine & Petrofsky that it 
was not necessary to endorse their policy when the 
occupancy was changed from store and dwelling to 
a mattress factory you 1nade a. very serious 1nistake. 
vVere you not aware of the fa .ct that the policy con-
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tract prohibited the increase of ha .zard without no-
tice to the Company? 

I am inclined to treat our los1s claimants . liberally 
• but you must realize that I am in a position of 

trus itee to a corporation and I should not pay out 
the Company's money unless the money is due. 10 
However I am referring this whole case again to 
our adjusters with instructions to again examine 
into it and to make recommendations to us. 

Yours very truly, 

[37372] 

WILLIAM HARE 
Manager. 

20 

30 

40 
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NEW JERSEY 

Court of Errors and Appeals 

VICTOR LEVIN and SAMUEL 
PETROFSKY, 
Plain tiffs-App ellant s, 

and 

HIGHLAND TRUST COMPANY, 
Plaintiff-Respondent , 

vs. 
STATE ASSURANCE COMPANY, 

LTD., 
Defendant- Respondent. 

Action at Law. 

BRIEF ON BEHALF OF PLAINTIFFS-
APPELLANTS. 

On the trial of the above-stated ca-use at the Hud-
son Circuit of the Supreme Court the Trial Judge 
ordered a judgn1ent of nonsuit in favor of the de-
fendant insurance company and against the plain-
tiffs Victor Levin and Sa1nuel Petrofsky on the sec-
ond count of the plaintiffs ' co1nplaint and overruled 
questions propounded to witnesses called by the 
plaintiffs, and this appeal seeks a review of the 
judg1nent of nonsuit and of the overruling of the 
questions. 
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The Facts. 

'rhe action was brought on two policies of fire 
insurance issued by the defendant co1npany on 
April 4, 19123, one of which insured the plainti~s 
Victor Levin and Samuel Petrofsky for the ter:µi 
of three years against all direct loss or damage 
by fire to an an1ount not exceeding $2,500 on the 
ti.vo-story fra1ne building occupied as a store and 
dwelling and situated at 1198 Sumn1it Avenue, in 
Jersey City, while the other insured the1n for the 
term of three years against all direct loss or dam-
age by fire to an amount not exceeding $2,500 on 
the two -story frame building occupied by two fami-
lies and · situated at 1200 Summit Avenue, Jersey 
City. 

There is a 1nortgagee clause annexed to each of 
these policies whereby the loss or da1nage is pay-
able to the plaintiff I-Iighland Trust Company, as 
first mortgagee, as interest may appear. 

The policies in . question are in _ the standard form 
and were countersigned and delivered to the in-
sured by Mccourt & Henehan, the agents of the 
insurer, and copies thereof, ·which were annexed to 
the plaintiffs' complaint and were placed in evi-
dence by stipulation of counsel ( Case, p. 56, and 
p. 77, lines 15-20), are set forth in full on pages 
7-34 of the printed book. 

On May 23, 1924, the plaintiffs Levin and Petrof-
sky and their wives entered into a written agree-
1nent with one Sa1nuel Rubin whereby they agreed 
to convey to him, on or before J·anuary 15, 1925, 
the building 1198 Summit Avenue and the lot 
whereon it stood subject to a monthly tenancy 
therein held by hin1 at $50 per month re:nt, com~ 
1nencing June 1, 1924, with the right to occupy 
saine as a monthly tenant from June 1, 1924, at 
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the 111011thly rental of $50 until taking of title. 
It was therein further agreed and understood that 
if for any legal reason the title or deal could not 
go through, the said Rubin should be entitled to 
a lease for a further tern1 of two years, commencing 
January 15, 1925, at the yearly rental of $600 per 
year, and the vendors did also thereby presently 
grant such two years' lease in the event the title 

· did not go through for any reason. This agree-
1nen t contains additional provisions, irbter alia) that 
the risk of loss or damage to said premises by fire 
or otherwise until the delivery of the deed was as-
su1ned by the vendors and that the purchaser and 
his heirs and assigns could have possession on Jan-
uary 15, 1925, and from thence take the rents there-
of to their own use. 

The agreen1ent to which we have just referred 
was offered in evidence as Exhibit P-1 ( Case, p. 
56, lines 5-10) and is set forth on pages 80-87 of 
the printed book. 

The prospective purchaser, Samuel Rubin, took 
possession as tenant under said agreement on June 
1, 1924 ( Case, p. 66, lines 14-17), and on the 26th 
of the following 1nonth of July a fire occurred which 
entirely destroyed the pre1nises at No. 1198 occu-
pied by hi1n and damaged the other building at 
No. 1200 ( Case, p. 67, lines 34-36; p. 75, lines 23, 
24_). 

The sound value of No. 1198 exceeds the amount 
of the policy covering thereon and the damage to 
No . . 1200 amounted to $135 ( Case, p. 75, lines 
15-32). 

:Messrs. 1VlcCourt & Henehan, the agents of the 
defendant, had authority not only to sign and issue 
its policies, but to endorse thereon changes in the 
interest , title or possession of the property insured 
(-Case, p. 78, lines 5-30; p. 69, lines 34-41; p. 70, 
lines .5sl9) ._ . ... 
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At the time the agreement between Levin and 
Petrofsky and their wives, of the one part, and 
Rubin, of the other part, was entered into, Levin 
called on lVlcCourt & Henehan, and told them about 
the agreement and showed it to the1n and informed 
them that he had rented the store at No. 1198 to 
Rubin for a show roo1n and sales room, and in-
tended conveying No. 1198 to him in January, 
1925, and they promised Levin to do whatever 
s!1ould be necessary to continue the policy thereon 
in full force and thereafter- notified Levin and 
Petrofsky that they had done everything that was 
necessary in order to continue the policy in full 
force and effect ( Case, p. 46, lines 37-42; p. 4 7, 
lines 5-15; p. 60, lines 22-26; p. 70, lines 33-38; 
p. 78, lines 31-39; p. 79, lines 5-26; p. 92, lines 33-41; 
p. 93, lines 4-9 ; p. 96, lines 36-40) . 

After the fire, the agents reported the loss to 
the insurer and the latter sent its adjusters and 
appraisers to examine and appraise the loss, and 
they appraised the loss and negotiated with Levin 
for a settlement ( Case, p. 60, lines 9-19; p. 73, lines · 
31-42; p. 93, lines 10-16). These adjusters on two 
different occasions had Levin go to the trouble 
and expense of ·supplying them with estimates of 
cost of rebuilding ( Case, p. 93, lines 15-18). 

Besides assisting in the appraisal of the loss and 
damage, the agents Mccourt & Henehan tried to . 
effect a settlement between the insured and insurer, 
and their correspondence with the defendant c01n-
paI_1y in that effort is contained in the letters, Ex-
hibits P-2 to P-8 inclusive, set forth on pages 88 
to 97 of the printed book. 

At the trial the liability of the defendant to pay 
the claim of the plaintiff 1 of $135 under the policy 
covering No. 1200, as alleged in the first count of 
their co1nplaint, was ~onceded, and judgment for, 
that sum was ·rendered in favor of th~ plaintiff •. 
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The Law and the Argument. 

The sole ground upon which the defendant re-
quested and ·was granted a nonsuit appears on page 
77 of the printed book and is as follows, viz. : 

"In reference to the second count of the 
con1phtint, which is that count covering the 
pre1nises known as 1198 Sumn1it Avenue in 
Jersey City, I ask for a nonsuit on the fol-
lowing grounds: First, because there was 
a change in the interest or possession of the 
plaintiff as evidenced by Exhibit P-1, whieh 
is a contract for the sale of said preh1ises 
n1ade between the plaintiffs and their respec-
tive wives and one Rubin, dated May 23, 
1924, which contract provides, among other 
things, a purchase price, tilne of passing of 
the title, consideration paid and the terms 
and conditions upon which the balance is to 
be paid." 

The defense under which the defendant urged 
the foregoing ground for a nonsuit is embraced in 
its answer to the plaintiffs' complaint under · the 
heading "Fifth Defense to Second Count," read-
ing as follows, viz. (Case, p. 38, lines 21-30) : 

"Said polity amongst other things pro-
vided: 'l,his entire policy, unless otherwise . 
provided by agreement endorsed hereon or 
added thereto, shall be void if the insured 
now has or shall hereafter make or procure 
any other contract of insurance; or if the 
hazard be increased by any. means within 
the control of knowledge of the insured; or if 
the interest of the iii.sured be other than the 
unconditional and sole ownership; or if the 

. subject of insurance be a building on ground 
not owned by the insured in fee simple, or 
if any change other than by def a ult of the 
ins~red take place in the interest, title or 
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possession of the subject of insurance wheth-
er legal process or judgment, or by voluntary 
act of the insured; or otherwise." 

"The interest of the insured was other 
than the unconditional and sole ownership . 
and there was a change in the interest, title 
and possession of the subject of insurance 
other than by default of the insured." 

The plaintiffs filed five separate and distinct re-
plies to this fifth defense of the defendant as fol-
lows, viz. ( Case, pp. 46-48) : ( 1) Denial. ( 2) Alle-
gations that McCourt & Henehan were general 
agents of the defendant; and that any change in 
the interest, title or possession of the subject of 
the insurance was reported to said agents, who 
promised plaintiffs to do and thereafter represented 
to plaintiffs that they had done everything that was 
necessary and requisite to continue the policy in 
full force and effect; and that said promise and 
representation estopped the defendant from for-
feiting the policy because of said supposed breach. 
( 3) Allegations that any change in the interest, 
title or possession of the subject of said insurance 
was reported by the plaintiffs to the defendant and 
that the defendant thereupon agreed with the plain-
tiffs to continue the policy in full force and effect 
regardless of any such change; ( 4) Allegations: of 
the appointment by the defendant, after the loss 
and with full knowledge of the supposed breach, of 
adjuste ·rs: to meet with adjusters appointed by the 
plaintiffs for the purpose of estin1ating the amount 
of the loss , the examination and appraisal of the 
insured premises by said adjusters and calculation 
by them of the amount of the loss and the furnish-
ing by the plaintiffs, at the request of the defend-
ant, of written estimates of the cost of rebuilding 
the building destroyed by the fire, and resulting 
estoppel. { 5) Allegations of payment to · the plain-
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tiff-1nortgagee, Highland Trust Company, subse-
quent to the occurrence of the fire of the s.um of 
$2,500, and that by reason thereof the defendant 
was estopped fron1 claiming a forfeiture of the 
policy because of the supposed breach of condition. 
The defendant in its answer had alleged ( Case, p. 
35, lines 37-42, and p. 36) the making of this pay-
1nent and subrogation to it of all the rights of said 
1nortgagee. 

I. 

Reply of p_laintiff s denying defense that 
there was a change in the interest, title and 
possession. 

On the argu111ent of the 1notion for a nonsuit the 
attorneys of the plaintiffs stressed all the matters 
alleged in their said replies and counsel for the 
defendant relied chiefly on the case of Grunauer v. 
vVestchester Ins. Co.) 72 N. J. L. 289. 

The facts in the case at bar differ in so many 
particulars fro111 those in that case that it is not · 
applicable. vVe invite the attention of the Court 
to the following important differences, viz.: 

·_ (a) The agree111ent to convey in the present case 
contains the following clauses which did not appear 
i-h the contract in the Gruri-auer case: 

\ . 

"The risk of loss or damage to said prem-
ises by fire or otherwise until the delivery of 

· said deed is assumed by the party of the first 
part." 

"In case the pre111ises shall suffer injury 
beyond the ordinary wear and tear, the party 
of the first part shall repair the damage be-
fore the date set for delivery of said deed 
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or n1ake an appropriate deduction from the 
purchase price herein stated except as herein 
stated" ( Case, p. 85, lines 4-13). 

(b) In the present case the agreement between 
the plaintiffs, Levin and Petrofsky, and Rubin was 
for a 1nonthly tenancy with an option either to 
purchase or to lease for a definite ter1n beginning 
in f,uturo "in the event the title did not go thru 
for any reason" ( Case, p. 81, lines 20-40), whereas 
the agreement in the Gru,1iaiier case was an uncon-
ditional bilateral agree1nent for a sale and convey-
ance. 

( c) In the instant case the prospective purchaser 
Rubin went into possession under the agree1nent 
as a monthly tenant of the vendors frmn June 1, 
1924, until the date fixed for the taking of title 
( if such a tenancy can be said to be 1nonthly), and 
not as a purchaser, and he was in possession as a 
tenant at the time the fire occurred which destroyed 
the building, while in the Grunauer case the pur-
chaser was in possession as a monthly tenant at 
the time the agreement to purchase was made, but 
the tenancy was discontinued and from the date of 
the agreement she continued in possession as a 
purchaser and not as a tenant; so that here there 
was no change in the interest, title or possession 
of the subject of insurance, except change of occu-
pants by creation . of the monthly tenancy, which 
was expressly permitted by the terms of the policy, 
whereas in ·the Gruna ,uer case the purchaser was 
let in to possession as a purchaser and not as a ten -
ant, thereby causing a change in the interest, title 
and possession. 
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In the G-runailer case this Court, in referring to 
the increased risk in the giving of possession to a 
prospective purchaser under a contract to purchase, 
said ( at p. 293 of the opinion) : 

"Thereafter the assured could have but a 
dilninished incentive in the preservation of 
the property from injury, and such result 
was the very object intended by the insurer 
to be guarded against by the inserted con-
dition." 

Such increase in hazard was not present in the · 
instant case; for here the lessors and vendors ex-
pressly assu1ned the risk of loss or damage by fire 
until the closing of title. 

· The case of Burke v. Continental Ins. Co.) 112 
N. Y. Supp. 865, is the only reported case we have 
been able to find where the insured in disposing 
of insured property agreed to assume liability for 
loss by fire. It was there held : 

"After insured had sold the insured prop-
erty to another under an agree111ent making 
the seller liable for loss or da111age thereto 
before delivery, except loss by fire, the par-
ties to the agree111ent changed it before the 
loss, so as to make insured liable for such 
loss. Held, that the change preserved the 
insurable interest under a policy which cov-
ered property sold by insured, but not de-
livered, for which it 111ight be held liable, 
so that its assignor could recover under the 
policy." 

Professor Cooley, in his "Briefs on the Law of 
Insurance" ( Supplement Vol. 6, pp. 1746-174 7), 
makes reference to the Burke case. He says: 

"The facts werf' these: The 0. Company, 
1nanufacturers ·and owners of a stock of 
glass, insured it under a policy covering its 
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own or that held by it in trust, or sold, but 
not delivered, for which it 1night be held 
liable, and thereafter sold and delivered the 
glass to the I. Cmnpany, agreeing at the 
sa1ne ti1ne that all glass 1nanufactured by 
it within a specified time should be the prop-
erty of the vendee as soon as 1nanufactured 
and subject to the latter's order. It was 
further agreed that in the n1eanwhile the 
glass should be stored in the warehouse of 
the insured, leased to the vendee for that 
purpose, the insured to assume responsibil-
ity for all loss except loss by fire. The glass 

· was to be insured by the vendee; the vendor, 
however, to pay the pre1niu1n. In view of 
this state of facts, the Court of Appeals in 
Burke v. Contiriental Ins. Co.) 184 N. Y. 
77, 76 N. E. 1086, reversed the judg1nent 
below; holding that under the agree1nent the 
entire insurable interest in the property was 
in the vendee. On a n1otion for rehearing 
attention was called to the fact that before 
the fire the vendor and the vendee entered 
into an agreement whereby the vendor as-
sumed liability for any loss by fire. The 
motion for rehearing was denied, however, 
on the ground that the evidence did not show 
any such agreement. On the second trial, 
the evidence to support this subsequent 
agreement was entirely uncontradicted, and 
it was therefore held in Burke v. Continental 
Ins. Co.) 128 App. Div. 391, 112 N. Y. Supp. 
865, that by reason of this modification of 
the agreement the insurable interest of the 
vendor was preserved as to property sold, 
but not · delivered, and the policy was not 
void." 

It would see111 that if the question whether a 
vendor in an executory agree111ent to convey real 
estate has retained his insurable interest is to de:. 
pend upon the ter '.ms of that agreement, a cove-
nant therein by the vendor that he assu1nes the 



risk of loss or dan1age by fire until the closing of 
title should be given its full force and effect. He 
would be liable over to the vendee on such a cove-
nant. 

It has been held that: 

"If the insured is liable to suffer pecuniary 
loss by the destruction or injury to the prop-
erty by fire, he has an insurable interest, al-
though possessing no legal or ·equitable title 
therein." 

Berry v. A. 0. Ins. Go.) 132 N. Y. 49-56. 
Gal. Ins. Go. v. Union Compress Go.) 133 

u. s. 387. 

After joining in the agreement containing a cove-
nant on the part of the vendor to assume the risk 
or loss, it can hardly be said that the vendee in the 
present case had an insurable interest, especially 
in view of the fact that he never went into posses-
sion as a vendee. 

All the reported cases in New Jersey on this sub-
ject stress the proposition that only in cases where 
the agreement to sell and convey is accompanied 
by a transfer of possession can there be a forfeiture 
of the policy. 

Martin v. S'tate Insurance O'o.) 44 N. J. L. 
485,. 

Frrank:lin Fire Ins. Co. v. Martin) 40 N. J. 
L. 5,68 .. 

Or'dway v. O'hace) 5,7 N. J._ Eq. 478. 
Gru.na.uer v. Westchester Ins. Co.) 72 N. J. 

L. 289. 
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'l'he reported cases in New York are to the same 
effect. 

Brighton Bea ,ch A.s-s'n v. Home Ins. Co.7 

133 App. Div. 728; aff'd in 189 N. Y. 
5,26. 

See als:0: 

Pring ·le v. Des Jl!loines Ins. Oo.7 77 N. W. 
521. 

Richards on Ins.) p. 349. 

In addition to the fact that the agreement in the 
case sub juclice contains a clause whereby the 
vendor assumes the liability of loss by fire and that 
the posses sion was trans.f erred to and held by the 
prospective purchaser as tenant and not as vendee 
by permission of the insurer contained in the policy, 
we have here a contract which in effect is merely 
an option to purchase and which further differen-
tiates this fro1n the contract in the Griinau ,er case. 

The contract in the case of S'ooy v. II enle,eiman · 
(not officially reported), 6 N. J. Adv. Rep. (Pamph. 
20), p. 840, was held by this Court to be an option 
t:o purchase, rather than a contract to sell and pur-
chase, for the reason that while it required the 
vendor to convey it imposed no obligation on the 
purchaser to purchase. 

Applying the standard thus promulgated to the 
agreement entered into by these plaintiffs, wherein 
they agreed to and did grant a lease to Rubin for 
a terin of two years at a specified yearly rental "in 
the event - the title does not , go through for any 
reason," it would seem that it gave Rubin an option 
either to purchase or lease and that he could not 
be compelled to take title ( Case, p. 81, lines 35,-38). 
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So it has been held that a policy of fire insurance 
is not forfeited where a contract to purchase 
a1nounts to a mere option, 

Termina,l Ice ,&; Power Co. v. American 
Fire Ins. Co.) ·196 l\1o. App. 241 and 194 
8. vV. 722; 

Mackintosh v. Agricvrltural Fire Ins. Co.) 
15,0 Cal. 440 and 89 Pac. Rep. 102; 

or where the contract to purchase is not enforce-
able. 

Pome roy v. Aetna Ins. Do.) 120 Pac. Rep. 
344 and 86 Kan. 214. 

'l1he possession of the tenant Rubin was suscepti-
ble of ter1nination by dispossession in the event of 
his failure to pay the monthly rent at any time 
during the period intervening between June 1, 1924, 
and January 15, 1925,, and the uncertain nature of 
his possession is further illustrated by the fact that . 
his : tenancy in the land as weU as the building was 
automatically terminated eo instan .ti on the de-
struction of the building, by force of the statute 
( 2 Comp. Stat., p. 3078, Sec. 31), which provides . 
that: 

"And in case of the total destruction of 
such building or buildings by fire or other-
wise, the rent shall be paid up to the · time of 
such destruction, and then, and from thence- · 
forth, the lease shall cease and con1e to an . 
end; provided always, that this section shall 
not , €Xtend to or apply to cases where the 
parties have otherwise stipulated · in · their 

· agreement to lease." 

The case of Poole v. E 'ngelk :e) 61 N. J. L. 126,, 
raises hut does1 not dec~de the question whether the 
foregoing statute is a-:pplicable to monthly tenan-
cies. 
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2 and 3. 

Replies of plaintiffs that defendant is es-
topped from forfeiting policy because its gen-
eral agents were notified of the alleged change 
in the interest, title and possession, and prom-
ised to do and thereafter represented that they 
had done everything necessary to continue the 
insurance in full force and effect; and that 
this notice to the agents was notice to the de-
fendant and the agreement of the agents was 
the agreement of the defendant ( Case, p. 46, 
lines 37-42; and p. 47, lines 4-35). 

In their letter of November 14, 1924 ( E.x. P-6, 
Case , pp. 92-93), the general agents : of the defend-
ant informed the defendant that the plaintiffs did 
not lease the store at No. 1198 for a mattress fac-
tory but only for use as a showroo111 and salesroom 
and that the plaintiffs had informed the agents 
that they had rechanged (sic) the occupancy of the 
building by renting it to Rubin and that the agents 
did not think it was necessary to make any change 
in the po,licy covering on those premises until. they 
were writing a renewal thereof. 

The defendant distorted these statements of its 
agents. into an admission that the agents were in-
forn1ed by the insured that the occupancy was 
changed from a store and dwelling to a mattress 
factory, and in its letter to the agents of November 
19, · 1924 ( Ex. P-.8, Case, pp . . 96-97), said: 

"If you told Mess.rs .. Levine .and Petrofsky 
tha:.t it was not necessary to endorse their 
policy 'when . the occupa .ncy wa$ . changed 

. from store and dweHing to a mattress fac- . 
, _-.toxy y,o;q rriade: a v,ery se:r:ioti§; mistake.' -' ·. , 



These atte1npts of the defendant to evade pay-
ment of its just liability to the plaintiffs is indica-
tive of its attitude throughout all the transactions 
subs equ ent to the occurrence of the fire. 

The evidence in the case is that shortly after the 
agreement between the plaintiffs and Rubin was 

r 
entered into and months prior to the fire, the plain-
tiffs showed the agreements to the general agents of 

' ; . 

the defendants, or, at the very least, infor1ned them 
of the contents thereof ( Case, p . . 60, lines 22-26; 
p. 70, lines 33-38; p. 78, lines 31-39; p. 79, lines · 
5,-26; p. 92, lines 33-41; p. 93, ·lines 4-9; p. 96, 
lines 36-40; p. 78, lines 5-30; p. 69, lines 34-41; and 
p. 70, lines 5-19). 

On a nun1ber of occasions in the cour :se · of the 
trial, counsel for the plaintiffs tried · to show by 
questions to the witnesses produced on behalf of 
the plaintiffs 1 that when the agents were informed 
of the agreen1ent with Rubin they promised to do 
everything that _ was necessary and requisite-to con-
tinue the policy in full force and effect and there-
after notified the plaintiffs that they had done every-
thing that was necessary in order to continue the 
policy in full force and effect. These questions- to 
the witnesses ·were ov~rruled on objection by coun-
sel for the defendant, and exceptions thereto were 
duly noted ( Case, p. 60, lines 22-40; p. 61, lines 
4-30; p. 70, lines 33-43; p. 73, lines 4-30; p. 79, 
lines 24-40; pp. 92, 93, 96 and 97). 

The questions and the objections thereto were as 
follows, viz .. : 

On examination of plaintiff Levin: 

"Q. ·vvhat did you do?'' ( Case, p. 60, line 
26). 

. . Objection: "The policies were ~ccepte<J. 
subject to . the stipt~lation .'~? _-offi~er,. a,gent 
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or other representative of this co111pany shall 
have power to waive a.ny condition _ or other 
provision of this policy, etc.' " ( Ca:se, p. 60, 
lines 37-40; p. 61, lines 15-23). 

On examination of witness I-Ienehan: 

"Q.. And did you make any promise to 
him as to what you would do as agent for 
the company?" 

Objection: "I object; calling for a con-
clusion" ( Case, p. 70, lines 37-41). 

"Q. And after he had told you about the 
contract did you promise to do a riything 
about it?" 

·Objection: ''I object on .the ground that 
it is not binding, on the ground that the pol-
icy itself limits the power and authority of 
this witness, and whatever he s,aid or what-
ever he prornised was not binding upon the 
defendant company unless it was in accord-
ance with the terms of the contract, which 
provides it must be in writing, attached to 
the policy" ( Case, p. 79, lines 25-36). 

On behalf of the plaintiffs it is contended that 
the ov.erruling of the foregoing questions -was error 
and constitutes ground for reversal (Notice of Ap-
peal, Case, p. 2, lines 19-29). 

The condition in the policy which the defendant 
claims was violated ( Case, p. 28, lines 25-31 )· is 
what is known as the "alienation clause" and is a 
condition subsequent. 

Richa ,rds, on Insurance ( 3rd Ed.), 343, 
344. 

Cen.ter Garage Co . . v. Colu.mbia , Ins. Co., 
96 N. J. L. 45,6,. 

This Court in the case of Oheshansky v. Mer-
chants' Fire Ins. Co.) 102 N. J. L. 414, held: 

,,, 

"An agent formally · designated in writing 
by an insurance company and intrusted with 
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policies of insurance in blank to be issued 
upon the application of persons seeking in-
surance is clothed with apparent authority 
to waive any condition of the policy whether 
precedent or sit.bseqiwnt notwi ths:tanding a 
provision of the policy that 'in any 1natter 
relating to this insurance no persons unless 
duly authorized in writing shall be deemed 
the agent of this co111pany.' " 

In the case of Snyd :er v. Ins 'urance Co.) 59 N. J. 
L. 544, this Court held : 

"A local insurance agent entrusted with 
policies of insurance in blank, and author-
ized to is,sue then1 upon the application of 
parties seeking insurance, is thereby clothed 
with apparent authority to bind the company 
in reference to any condition of the contract, 
whether precedent or subsequent, and may 
waive notice of proof of loss, and 1nay bind 
the company by his admission in respect 
thereto." 

In the Snyder case the atte1npted limitation of 
tlie powers of the agent of the insurer to waive 
conditions of the contract were practically the same 
as those in the instant case ( Case, p. 25, lines , 39-41; 
p. 26, lines 5-15,). 

In the case of Millville Mutual M. ,& F. Ins. Co. 
v. M. ,&; W. B. ,& L. Ass) ·n) 43 N. J. L. 65,2, this , Court 
decided that: 

"The agent had power, on behalf of the 
con1pany, to receive notice of sale and con-
veyanee of the property insured, to waive 
the condition of the policy and assent to the 
alienation." 
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There, as in the present case, the agent pro1nised 
to endorse upon the policy the consent to a change, 
and the Court said : 

'·Until notice was1 given to hin1 to do some 
further act, he ( the insurer) had a right to 
rest securely upon the agent's assurance. 
The company cannot thus lull their policy-
holder into a false security, and take ad-
vantage of an omission on his part thereby 
induced, to work a forfeiture of their con-
tract." 

In the case of Shyoivitz v. Union Indemnity Co. 
(not officially reported), 140 Atl. Rep. 448, the 
policy contained the following limitation of the -au-
thority of the agents, viz.: 

"No condition or provision thereof shall 
be waived 01' altered by anyone, unless 1 by 
indorsement thereon, signed by the president 
or secretary of the company, nor _ shall no-
tice to any agent, nor shall knowledg 'e pos-
sessed by any agent or by any other person 
be held to effect a waiver or change in this 
contract, or any part of it." · 

In that case the policy was issued by the company 
its ielf and not by an agent, and the agent .who had_ 
placed the insurance endorsed on the policy a con-
sent to a transfer -of title, and it was held that this 
act of the agent was not within the scope of his 
agency. 

In the case of Plock zek v. St. Paul Fire & M. Ins. 
Co. (not officially reported), 9,1 Atl. Rep. 812, the 
agent who placed the insurance was inforined by 
t11e vendee of the insured premises that he had 
taken title thereto, but there was no evidence that 
the agent promis:ed to change the policy or that the 
agent had isBued the policy. Vice Chancellor 
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Howell, in writing his opinion in that cas e, was 
eareful to sa.y ( at the end of the opinion) : 

"l\1ere notice of transfer is not sufficient. 
The mere oral assent of the corporation 
would 1nake a doubtful case, in the face of 
the requiren1ent that the consent shall ap-
pear in writing indors ed upon or annex ed 
to the policy, yet in a given case the facts 
1nigh t warrant the conclusion of a waiver of 
the provision." 

In their reply the plaintiffs allege that the no- · 
tice to the general agents of the company and their 
promise and subsequent representations that they 
had done everything necessary in order to continue 
the policy in full force and effect estopped the com-
pany from forfeiting the policy because of the sup-
posed breach of condition ( Case, p. 47, lines 15-
2'5). 

In the case of Redstrake v. 01.l,mberla.nd Ins. Co.) 
44 N. J. L. 29·4, our Supreme Court treated such ac-
tion on the part of the agent of an insurance com-
pany as an estoppel rather than a waiver, and 
held: 

"'1Vhen one insured under such a policy, 
gave notice of subsequent insurance to siuch 
an agent and delivered to him the policy for 
transmi s.s.ion to the company, and the agent 
after :wards returned the policy, asserting 
that it was all right, and the insured acted 
upon the assertion and treated the policy as 
still in force, to the know ledge of the com-
pany ''" * 3/.· Held, that the company is 
estopp ed from contesting the performance of 
the condition, although no endorsement was 
1nade on the policy, and no acknowledgment, 
in writing, was produced." 



20 

The case of JI anson v. N ationa .l Liberty Fire Ins. · 
Co., 100 N. J. L. 215, is not con1parable with the 
present case; for in that case the agent pron1ised 
to attend to the change of title, while in the present 
case he not only promised to attend to it but there-
after notified the insured that he had done so. 

After receiving the pro111ise of the agents that 
they would do everything necessary to continue the 
policy in full force and effect there wasi nothing the 
plaintiffs could have done to assist them in 111aking 
the change in the policy, · for the policies were in 
the hands of the 111ortgagee ( Case, p. 56, lines 28-
34; p. 57, lines 40, 41). 

4. 

Reply of plaintiffs, that co-operation by tpe _ 
defendant company with them in adjustment 
of loss and the furnishing by the plaintiffs ·at 
request of the defendant of written est_imates 
of cost of rebuilding worked an estoppel 
( Case, p. 4 7, lines 5-42; and p. 48, lines 5-
16). 

'rhe evidence is that about three or · four weeks 
after the fire the plain tiffs ca used the damages to 
be appraised at their expense and the c0111pany also 
caused an examination of the insured premises to 
be made by its adjusters; that the plaintiffs 111et 
with these adjusters of the company and with the 
agents and appraised the loss ( Case, p. 59, lines 40, 
41; p. 60, lines 4-21) ; that the agents entered into 
negotiations with tl1e company for_ an adjustment 
of. the loss (Case, p. 71, lines 4-11; p. 72, lines 2,6-
34; p. 73, lines 31-42·; p. 74, lines .4-10), and that 
the adjusters representing the company negotiated 
with the plaintiffs for a settle111ent of the losis, and 
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at their request the plaintiffs furnished the1n on two 
different occasions with estimates of cost of re-
building ( Case, p. 9·3, lines 10-18). The manager 
of the company states in his letter to the agents 
that the appraisal by its adjusters was under a non-
waiver agree1nent ( Case, p. 96, lines 26-32) ; but 
this statement is a conclusion and no such agr ·ee-
1nen t was proved at the trial. 

In the case of AgricuUural Ins. Co. v. Potts) 55 
N. J. L. 158, the fact that the general agent of the 
defendant visited the scene of the fire and attempted 
to adjust the loss was taken into cons 1ideration in 
the finding that there was an estoppel. 

In the case of Cheshansky v. Mercha .nts) Fire 
Ins. Co.) 102 N. J. L. 416,, the insured made out a 

· list of the chattels destroyed at the request of the 
c01npany's agent and on his assurance that the 
con1pany would settle, and these facts were taken 
into consideration in the determination that there 
had been a waiver of the appraisal covenant and of 
further proofs of loss. 

The following is taken from Vol 3 of Cooley)s 
Briefs on Law of Insura ,nce) p. 2733 ( citing cases) : 

"It is a general rule that where the com-
pany, with knowledge of a breach of a con-
dition or warranty, requires the insured 
after a loss to furnish proofs, or to furnish 
additional proofs, it will he held to have 
waived its rights to insist on the defense 
aris 1ing out of such breach. The proofs are 
of no benefit or use unless the.re is an inten-
tion to pay the loss notwithstanding the 
breach, and therefore a demand for · them is 
equivalent to a declaration of such intention, 
which the company is not at liberty to with-
draw after the insured has gone to the 
trouble and expense of complying with the 
request." 
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And at page 2739 ( citing cases) : 
"The rule that putting the insured to 

trouble or expense in proving hisi loss oper-
ates as a waiver of a forfeiture is not con -
fined to the pr:oduction of forinal proofs, but 
extends to any act or expense in relation to 
such matter demanded by the c0111pany with 
the knowledge of the breach of warranty or 
condition." -

'l1his subject is treated in Vol. 26, Corpu.s Jurris) 
at page 334, as · follows : 

"'rhe weight of authority is to the effect 
that, where the insurer, with knowledge of 
the facts constituting a breach of condition, 
deals with the insured as though the policy 
were in force by proceeding to adjust the loss 
and to negotiate a settleiuent, it waives the 
breach even though the adjustment subse-
•quently is broken off or does not reach com-
pletion or does not result in a pr0111ise to 
pay." 

It is respectfully submitted that the judg-
n1ent of nonsuit should he reversed. 

KELSEY & LUDWIG, 
Attorneys for and of Counsel with 

plaintiffs-appellants, Victor Levin 
and Samuel Petrofsky. 

(37621] 
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VICTOR LEVIN and SAMUEL 
PETROFSKY, 
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I-IIGHLAND TRUST COMP ANY' 

Plaintiff-Respondent, 

vs. 
STATE ASSURANCE COMPANY, LTD., 

Defendant-Respondent. 

On Appeal 
from 
Supreme 
Court. 

BRIEF FOR DEFENDANT-RESPONDENTS. 

POINT I. 

The policy of insurance issued by this defend-
ant to the plaintiffs was void under the terms of 
the policy by a change in the interest, title and 
possession of the subject of the insurance. 

On the 4th day of April, 1923 the defendant 
company issued to the plaintiffs its policy of in-
surance ( Case, p. 21, IL 1-33 incl.; p. 34, II. 5 to 
18 incl.). Thereafter and on the 23rd day of 
May, 1924 the plaintiffs entered into an agree-
ment to convey the subject of the insurance to 
one Samuel Rubin ( Case, p. 80, I. 19, to p. 87 
incl.). Thereafter on or about the 26th day of 
July, 1924, the subject of the insurance was dam-
aged by fire (Case, p. 59, II. 10-14). 

On the trial of the cause in the Hudson County 
Circuit of the Supreme Court plaintiffs were 
non-suited because there was a change in the 
interest or possession of the plaintiffs in the sub-
ject of the insurance, 



.. 

2 

Appellants appealed from the non-suit so 
granted on the grounds that there was no change 
in the interest or possession of the plaintiffs in 
the property assured sufficient to invalidate the 
policy of insurance. 

It is contended by the appellants, contrary to 
well established doctrines, that the agreement of 
sale executed between Victor Levin and Sam-
uel Petrofsky and their respective wives, and 
Samuel Rubin, did not effect such a change in 
interest as to void the policy of insurance issued 
by State Assurance Company, Ltd. to the plain-
tiffs, in spite of the fact that said policy of in-
surance amongst other things provided: 

'' This entire policy, unless otherwise pro-
vided by agreement endorsed hereon or 
added hereto, shall be void if the interest 
of the owner be other than unconditional and 
sole ownership, or if any change other than 
by default of the insured takes place in the 
interest, title or possession of the subject 
of insurance whether by legal process or 
judgment, or by the voluntary act of the in-
su,red or otherioise." ( Case, p. 14, 11.39-43; 
p. 15, 11. 5-6.) (Italics ours.) 

Appellants had agreed ( Case, p. 80, 1. 19, Ex-
hibit P. 1) to convey the subject of the insurance 
to one Samuel Rubin, and had entered into a 
formal agreement of sale with the said Samuel 
Rubin. 

It has been held in this State in the case of 
Grumauer v. Westchester Insurance Company, 72 
N. J. L. 289, in ·which case the insured, Grun-

- auer, had entered into a contract of sale to sell 
the subject of insurance to the lessee, that 

'' Although the vendor still retains the legal 
title to the land agreed to be sold and con-
veyed, he thereafter holds it only as a trus-
tee for the vendee who becomes an equit-
able and beneficial owner." 
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In the instant case, as in the Grunauer case, 
it is not open to question that upon the admitted 
facts a change at least in the possession or right 
of possession of the insured had taken place 
(Case, p. 58, 11. 31-33). 

In the Grunauer case it was held: 
"The facts of the recited acts ( entering into 
an agreement to convey and delivering pos-
session to the vendee as tenant) of_ the in-
sured upon the conditions in question has 
not, as yet, it seen1s received judicial con-
sideration in this State * * '~ Undoubt-
edly such a contract creates the relation of 
trustee and cestui qite triist between vendor 
and vendee. It produces in equity a com-
plete transition of the vendor's holdings 
from real to personal, and give the vendee 
the equitable ownership. After such contract 
the vendor's interest is no longer real estate, 
and the unpaid purchase-money is personalty 
and goes to the vendor's personal repre-
sentative in case of his death." ( The paren-
thetical insertion is ours.) 

Justice Vredenburgh held in the Grunauer case 
that such a change in interest voided the policy. 

The case of Pl0ckzek v. St. Paul Fire cf; Marine 
Insurance Company, reported in 91 Atl. p. 812, 
held that the provision relative to change of in-
terest 

"is a part of the contract and must be en-
forced unless there is evidence that its pro-
visions have been waived by the defendant.'' 

This same clause in the standard policy has 
been considered in the case of II ans on v. National 
Liberty Fire lnsit ,rance Co. of A1nerica, 100 N. J. · 
L .. 21G, whieh case recognizes the validity of the 
clause. 

It is contended by the appellants that the terms 
of the agreement in the instant case create a con-
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dition sufficiently different from that in the Grun-
auer case as to make the latter case inapplicable. 
The only variation, however, between the instant 
case and the Grunauer case is that in the instant 
case there is a clause in the agreement ( Case, p. 
85, 11. 5-7). 

'' The risk or loss or damage to said prem-
ises by fire or otherwise until the delivery of 
said deed is assumed by the party of the first 
part.'' 

Appellants contend that this clause removes 
the instant case from the scope of . the doctrine 
laid down in the Grunauer case. It is self appar-
ent, however, that any_ agreement entered into 
between the insured and a third party to which 
agreement the defendant was not a party privy 
cannot, in any way, be binding upon the defend-
ant. 

Appellants admit that "all the reported cases 
in New Jersey on this subject stress the propo-
sition that only in cases where the agreement to 
sell and convey is conditioned by the transfer 
of possession can there be forfeiture of the 
policy." llJartin v. State Insu -rance Co., 44 N. 
J. L. 485; Franklin Fire Insu,rance Co. v. Martin, 
40 N. J. L. 568; Ordwa.y v. Chace, 57 N. J. L. 
478; Grunait,er v. Westchester Insurance Co., 72 
N. J. L. 289. 

Defendant points out that in the instant case 
the agreement to sell was conditioned by the 
transfer of possession in identically the same 
manner as the possession in the Grunauer case, 
sitpra. 

Appellants also erroneously construe the agree-
ment ( Case, p. 80, 1. 19, Exhibit P. 1) between 
the appellants and defendant as an option to pur-
chase and consequently come to the fallacious 
conclusion that this agreement is non-enforce-
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able as an agreement to sell and convey the prop-
erty. 

An inspection of this agreement indicates that 
an option was created to effect a lease which 
option is created in a covenant independent and 
serverable from the agreement to convey. If this 
covenant is sevned from the agreement a11d the 
lease therein provided for and the option to lease 
removed there still remains a valid and binding 
agreement to sell and convey the subject of the 
insurance, whicl1 agreement contains all of the 
attr:bute. essential to ih; enforcement hy either 
party to the agreement. 

Appellants insist that in spite of said agree-
ment there still remains in the plaintiffs an in-
surable interest in the subject of the insurance. 
Nuch a contention is, l1owever, immaterial in the 
determination of this casr. If the agreement be-
tween the plaintiffs and Samuel Ruhin was in 
!'act a binding and enl"orceable agreement then 
under the doctrine laid down in the case of Grun-
a11Pr v. Westchester Tns11rancp Company, supra, 
the policy was ,·oided. And an inspedion of the 
agreemPnt inditates that there were incorporated 
in it tl1e following prerequisite elements of an 
enforceable agreemmt, to wit: identifieation of 
the vendor and vendee ( Case, p. 80, 11. ] 9-28) ; a 
sufficient and adequate description of the prem-
ises to he tonveye<l (Case, p. 81, 11. 8-16); the con-
sideration to be paid and the mauner in wl1ich 
it was to be paid ( (;ase, p. 82, 11. ?.9-40; p. 83, 11. 
3-4G), and the time and plaee wlien and where the 
deed \\'US 1o he delivered and the consideration to 
lw paicl (Cas0, p. 84, 11. 24-31 ). 

Defendants insist, therefore, that in the light 
of this agTeement, wl1ieh ,,·as a valid and enfoTce-
abh• Olll', that a d1m1gc> in tl1e interest of the sub-
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ject of the insurance was effected, and that under 
the terms of the policy said policy was vitiated. 

POINTS II and III. 

The1·e was no waiver of the terms and condi-
tions of the policy of insurance. 

Plaintiffs attempt to rely upon the pleadings 
in the case and call the Court's attention to the 
reply filed by the plaintiffs to defendant's answer. 

It is respectfully insisted that the pleadings 
do not constitute evidenee in the case and cannot 
be construed as evidence. 

vVitness 1-Ienehan testified ( CasE~, p. 70, 11. 29-
32) 

'' Q Did you ever see this agreement marked 
Exhibit P. 11 Did you ever see that before 
the fire occurred 1 A No, sir. 
Q Never saw that1 A No, sir.'' 

It is ·well established that the scope of an 
agent's authority may be limited by notice of the 
limitation given to those with whon1 the agent 
deals. In the instant case the policy issued to the 
plaintiffs provided ( Case, p. 8, 1. 28; p. 12, 11. 
8-28). 

'' This policy is made and accepted sub-
ject to the foregoing stipulations and condi-
tions, and to the following stipulations and ad-
ditions printed on the back hereof, which are 
hereby specially referred to and made a part 
of this policy, together with such other pro-
visions, agreements, or conditions as may be 
endorsed hereon or added hereto; and no 
officer, agent or other representative of this 
company shall have power to waive any pro-
vision or condition of this policy except such 
as by the terms of this policy may be the sub-
ject of agreement endorsed hereon or added 
hereto; and as to such provisions and condi-
tions no officer, agent or representative shall 

ii,' 
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have such po-wer or be deemed or held to have 
waived such provisions or conditions unless 
such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or 
permission affecting the insurance under the 
policy exist or be claimed by the insured 
unless so written or attached.'' 

In the case of Catoir v. A1nerican Life Insur-
ance etc Co., 33 N. J. L. 487, it was held: 

'' vVhere a policy expressly provides that 
no agent has authority to waive or modify 
any condition or stipulation therein the 
holder of the policy is bound by such limita-
tion of the agent's authority.'' 

In the instant case it is not contended that 
the agent did not have authority to consent to the 
change in interest, but defendant contends that 
the manner in which his authority had to be exer-
cised was specifi.cally set forth in the policy of 
insurance, ( Case, p. 12, 11. 8-28) which provided 
that any change should be endorsed on the policy 
in writing. The agent himself testified ( Case, 
p. 78, 11. 23-24) that the only manner in which 
such a change in the policy might be accomplished 
was by there being added to the policy a vvritten 
endorsement, which in this case was not done. 

Appellants contend that the Court erred in 
sustaining the objection to the question ( Case, p. 
60, I. 25) "vVhat did you do f" It is obvious that 
under the terms of the policy it is entirely im-
material what an agent said, or what the plain-
tiffs said to the agent, inasmuch as no change 
could be effected in the policy unless it ,vas en-
dorsed upon the policy in ·writing. 

Appellants also contend that the Court was in 
error in sustaining the objection to the question 
( Case, p. 70, 11. 37-38) '' And did you make any 
promise to him as to what you would do as agent 
for the company?'' The very wording of the -
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question is indicative of the fact that no answer 
could be made that would not be conclusive, and 
that such a question calling for a conclusion was 
highly improper. 

Appellants also contend that the Court was 
in error in sustaining the objection to the ques-
tion asked the witness Henehan ( Case, p. 79, 11. 
25-26) '' And after he had told you about the 
contract did you promise to do anything about 
it 1" 

An inspection of the case of Plockzek v. St. 
Paul Fire & Marine Co., reported in 91 Atl. p. 
812, in which Vice-Chancellor Howell held : 

'' I shall therefore assume that the defend-
ant was notified of the change of ownership, 
but that of itself would not be sufficient to 
maintain the validity of the policy under its 
terms. By the terms of the policy the change 
of ·ownership invalidates the instrument, un-
less a note of the change is endorsed on or a p-
pended to the policy. This is part of the con-
tract, and is appealed to by the defendant, 
and must therefore enter into the judg1nent 
to be pronounced by this Court. The require-
ment has not been met.'' 

"Mere notice of transfer is not sufficient. 
The mere oral assent of the corporation 
would make a doubtful case, in the face of 
the requirement that the consent should ap-
pear in writing endorsed upon or annexed to 
the policy.'' 

is sufficient to indicate the impropriety of this 
question. 

Defendant further contends, however, that even 
if the agent should have acquiesed in the agree-
ment to sell and convey and the change in inter-
e·st, that such action on the part of the agent 
would " not be binding llpon this defendant inas-
much as the authority of the agent was definitely 
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set out in the policy of insurance. Catoir v. 
Arnerican Life Insu .rance etc. Co., supra. 

In the case of Hans on v. National Liberty Fire 
Insu ,rance Co., 100 N. J. L. 215, it was held: 

"Both policies contained the usual clause 
that unless otherwise provided by agreement 
endorsed thereon or added thereto they 
should be void 'if with the knowledge of the 
insured, foreclosure proceedings be commen-
ced ,x, * "'' by virtue of any mortgage or 
trust deed; or if any change, other than by 
ihe death of the insured, take place in the 
interest, title or possession of the subject of 
insurance * ,t * whether by legal pro-
cess or judgment or voluntary act of the in-
sured or otherwise.' rrhere is nothing to 
show that either company assented to this 
change of title. Poling testified that he had 
told ,v alling, the agent, and that Walling 
had said he 'would attend to it.' But appar-
ently be never did attend to it. In this situ-
ation there could be no recovery on the poli-
cies by the new owner as such.'' 

It is apparent that the action of the insured 
and the agent in the IIanson case was analagous 
to the action of the appellants and the agent in 
the instant case, for in the Hanson case it ap-
pears that the agent told the insured that he 
,toukl attend to it, but apparently he never did 
attend to it. In the instant case plaintiffs con-
tend that the agent's actions and silence create 
the same condition, i. e. that the agent ,vould and 
had attended to it. 

It is apparent that if the doctrine. of the case 
of Hanson v. National Liberty Fire Insurarice 
Co., su.pra is a correct statement of the law that 
tl1e contention of the plaintiffs in the instant case 
must fail and that there ·was no waiver of the 
tern1s of the policy. 
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In view of these two cases, Plockzek v. St. Paul 
Fire & Marine Insu .r01nce Co., supra, and Iianson 
v. National Liberty Fire Insurance Co., supra, it 
is apparent that no oral promise made by the 
agent could waive or in any way affect the terms 
and condition of the policy. 

POINT IV. 

Appellants contend that the actions of the de-
fendant in pern1itting appellants to undertake the 
expense of estimating the damage to the sub-
ject of the i:nsurance estops the defendant from 
denying the validity and demanding the forfeit-
ure of the policy. 

Plaintiffs here again attempt to rely upon 
the pleadings in the case and call the Court's at-
tention to the reply filed by the plaintiffs to de-
fendant's answer. 

It is respectfully insisted that the pleadings 
do not constitute evidence in the case and cannot 
be construed as evidence. 

Defendant contends that the point taken is 
trivial and immaterial and has no bearing in the 
matter, and that there is no testimony in the case 
to warrant the inference which the appellants 
make in this point. 

POINT V. 

The judgn1ent entered in the Court below 
should be affirmed. 

Respectfully submitted, 

LUM, TAJ\!IBLYN & COLYER, 
Attorneys for and of Counsel with 

Defendant-Respondents. 
WILLIAM A. W ACHENFELD, 

Of Counsel. 
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