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ASSEMBLY REGULATORY OVERSIGHT COMMITTEE
STATEMENT TO '

ASSEMBLY CONCURRENT RESOLUTION Yo, 12
STATE OF NEW JERSEY
DATED: JUNE 8, 1995

The. Assembly Regulatory Oversight Committee reports
favorably Assembly Concurrent Resolution No. 121. ‘ '

Assembly Concurrent Resolution No. 121 expresses the finding
that the regulations proposed by the Department of Insurance
concerning the manner in which automobile physical damage claims
are handled (N.J.A.C.11:3-10.3, PRN 1995-89) are not consistent
with legislative intent in that the proposed regulations violate the

. "New ‘Jersey Regulatory Flexibility Act" P.L.1986, c.169

(C.52:14B-16 et seq.) requirements to "minimize any adverse
impact of the proposed rule on small business..." by encouraging
insurers to restrict the number of auto body repair shops they do
business with, seriously endangering the existence of a large number
of small businesses. ’ §

The Regulatory Flexibility Act requires ‘the Department of
Insurance to utilize approaches which will accomplish the ‘objectives
of  applicable statutes while minimizing ‘any adverse ‘economic
impact of the proposed regulation on small businesses of different
types and of differing sizes. Under the act, the regulatory
flexibility analysis shall contain: "a. a description of the types and
an estimate of the number of small businesses to which the
proposed rule will apply;... d. an indication of how the rule, as
proposed for adoption,- is "designed to minimize any adverse
economic impact of the proposed rule on small businesses.” The
regulatory flexibility analysis submitted by the Department of
Insurance only addresses the effect on insurers as small businesses
and not the effect the proposed regulation will have on auto body
repair shops, which will be endangered by restricting the number of
auto body repair shops insurers do business with.

The Department of Insurance ‘shall have 30 days following
transmittal of the resolution to amend or withdraw the proposed
regulations or the Legislature may, by passage of another
concurrent resolution, exercise its authority under the Constitution
to invalidate the proposed regulations or prohibit those regulations
from taking effect. '
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ASSEN BLY CONCURRENT RESOLUTION No. 121
STATE OF NEW JERSEY

INTRODUCED,MAY 22, 1995

- "By Aesemblyman WARSH :

A CONCURRENT RESOULUTION concerning legislative review of .

Department of Insurance proposed r'egulatidns pursuant to
Articlé V, Section IV, paragraph 6 of the Constltutxon of the
State of New Jersey. : :

BE IT RESOLVED. by the General Assembly of the State of

New Jersey (the Senate concurring):

1. Pursuant to Article V, Section IV, paragraph 6 of the

- Constitution of the Staté of New Jersey, the Leglslature may-
“review any rule or regulation'of an administrative agency ‘to

determine if the rule or regulation is consistent with the intent of
the Legislature.

2. The Legislature finds that the regulanons proposed hy the”

Department of Insurance concerning the manner in which
automobile physical damage claims are ‘handled (N.J.A.C.

'11:3-10.3, PRN -1995-89) are not consistent with legislative
intent in that the proposed rules violate the "New Jersey

Regulatory Flexibility Act," P.L.1986, c.169 (C.52:14B-16 et’
seq.);  requirements to "mininize any'advepse impact of the
proposed rule on small business . . ." by encouraging insurers to

- restrict. the number of ‘auto body Tepair shops they do business

with, seriously endangering ‘the existence of a large number of

- small "businesses. . The department in conducting' a regulatory

flexibility analysis of the proposed rules as required by that: act,
considered only the effect of the proposed rules on those small
businesses that are insurers, and not on’ those that are auto body
repair shops. :

3. The Clerk of the General Assembly and the Secretary of the

Senate ' shall transmit a duly authenticated ' copy of this -

concurrent resolution to the Governor and the Comrmssmner of
the Department of Insurance.

4, The Department of Insurance shall, pursuant to Arncle V
Section. [V, paragraph 6 of the Constitution of the State of New
Jersey, have 30 days following transmittal of this resolution to
amend or withdraw the proposed regulations or the Legislature
may, by passage of another concurrent resolution, exercise its
authority under the Constitution to invalidate the proposed
regulations or prohibit those.regulations from taking effect. -

STATEMENT
This - concurrent reselution expresses the. finding of 'the

Legislature that regulations proposed by the Department of
Insurance concerning the manner in which automobile physical

. damage claims are handled are not consistent with the legislative

intent of the "New Jersey Regulatory Flexibility ~Act"

requirements to "minimize any adverse impact of the proposed.
rule on small business . . ." by encouraging insurers to restrict the .
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number of auto body repair shops they do business with, seriously
endangering the existence of a large number of such businesses.
The Department of Insurance shall. have 30 days following

~ transmittal of this resolution to amend 'of withdraw the proposed

regulations or the [egislature  may, by passage of another

- concurrent resolution,’ exercise its authority wunder the

Constitution to invalidate the proposed regulatxons or prohibit

. those regulanons from takmg effect.’

‘Determines that Department of Insurance proposed regulations

concerning handling of automobile physical damage claims -are
not consistent with legislative intent.
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SENATOR JOHN P. SCOTT (Chairman): We do not have a
qudrum. We have people throﬁghout the building, I guess, so we
will start the hearing on,.wéll, I guess the Wimmer case, and

what I want to-- Why we’re hearing this i1is we have

- documentation here that is very disturbing.

We have a piece of property basically that, and this

I find unfortunately is typical -- that people own,property and

‘then'try to develop it, build whatever they had ofiginally in

mind -- a house or whatever it may be -- only to find out that
many tens‘ of thousands of dollars later, many Years later
they’re unable to build on their property, which primarily takes
- really comes into avtakings;. | |
It’s well-documented in this from April 20, 1991, with
the first soil log and two permeameter, all the way to July of
1995, going to .the Administrative Law Court. It’s just an
incredible story for those who aren’t familiar with it. |
To me 1it’s something that requires legislative help
beyond what this Committee is going to do today, but I have
questions to ask, and I don’t know if anyone is here othef than
the -- I know the wetlands we have. I expected- -
' Is Mr. Wimmer here?
MR. CANTOR: (Committee Aide) (off mike) Yes.
SENATOR SCOTT: He didn’t sign up. Okay. |
'MR. CANTOR: If YOu could, I would appreciate if you
could get the hearing transcriber-- ’ |
SENATOR SCOTT: Pardon. ‘
MR. CANTOR: if they can £ill that out, it Would beb

useful to the hearing transcriber.




~ ~ SENATOR SCOTT: Yesi,r we would like you to fill this

form out with the name and,address1 and so and so, so that‘the
transcribers will not have any mistakes in the spelling of the
‘names, and when‘they tfanscribe the record, we will have that.
So I would appreciate‘anyone who is going to testify to fill one
out. ' , |

This.goés back to 1991, as I said, and it'’s continuing
up to the present time.
| But let’s hear from Mr. Wimmer, and he can tell us
firsthand. Mr. Wimmer,vwould you want'tovcome up and testify?
We don’'t really want to go‘through this whole book, but I'm sure
you‘oan give us én idea.of what’s been happening and where you
are ét the present time.
RO Y A. WIMMER: Okay. First of all, let me
apologizeoif I lose my voice, I've been living on tea.

SENATOR SCOTT: On what? |

MR. WIMMER: On tea, honey, lemon juice, and in the
evening, brandy trying to get rid of this stupid cold, but I’'ve
been unsuccessful. |

SENATOR SCOTT: You have to speak into the microphone.

MR. WIMMER: Okay. |

SENATOR SCOTT: Make sure it’s on. I think -- is it
on?

| MR. WIMMER: Is it on?

SENATOR SCOTT: No.

MR. WIMMER: Is it on now? This one? Okay.

SENATOR SCOTT: Okay, Mr. Wimmer.

MR. WIMMER: Basically, I went in front of the Califon

- Planning Board around six years ago and told them I was going to
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build my own house someplace on my 34-plus acres of property.

'I didn’t know where. »Wé had an application in to the gas

company at that time because,K the deeded croséing I had was
substandard and there Was some question about it with the gas
company. The county was going to take over the old railroad
path, which is now a gas line, which cuts my property, you know,
right in half -- well, more than in half. It cuts right through
it. It’s a 100-foot wide deeded piece of property that they
own, and the county was purchasing that for a bike path. | '

So basically, we didn’t know where we were with the
right-of-way, etc., and we stalled for a while. We had a perk
test done on various spots on the property deciding’where we
were going to build. When it seemed that the gas company went
into Chapter 11, we decided to move to the front lot and build

there, because it was just taking too long, and we figured it

‘was going‘to be a long time before we can straighten out the

right-of-way.

So we started the process per what we’ve given you
here and went through it. Again, we had perked thé property, it
had passed. We had the people coming in -- the environmental
people -- checking for the soil logs, etc.,(and they said you
can make it.

The problem with the prbperty was that the railroad
coﬁesrdown the property-- The other property I own comes down
-- Judge‘Diane owns above me. The property comes down to the

railroad track, hits a ditch, and on this particular lot and

,lblock, there are three 18-inch pipes underneath thé railroad

which take that water from that ditch out into underneath the

street and out into the south branch of the Raritan River.

3




They’re obviously drainage ditches, they dry up a good

portion of the year. One of them, you might say, is streams
coming down,’but that7s debatable. So we knew that, and we

still worked:around it, and they said, “Okay, this willypass."

So we went ahead with it, and we submitted all the papers. The

paperwork took a great deal of time. They kept on questioning--
I never spoke to any of these people It was strictly through

- the engineer. They never contacted me or anything.

Lo and behold I get4-‘ I also reperked the property

- per somebody s suggestlon -- reperked it in another spot --
\ turned the house around - So I went to New York so ‘they could
rede81gn the house, reperked another spot of the property'to get
: passed again, so the property could handle two different septic
fields. I figured itrwould’pump it over, and that would make

everybody happy.

Then it kept on stalling and stalling. Thé‘next thing

you know I get this denial. ‘Ikget approval to put the road
through, which I had all along -- my old logging road was there
-- but to formalize‘the road, and that had to be moved because
they were calling the logging road wetlands. It went . round and
around. So anyway I get this denial. So I talked it over with
my partners, etc. vand said, “Okay, where are we going to go
from here?” We decided to go through the appeal process.

v Durlng the appeal process, somehow or other, ‘you know,
we hlred another set of lawyers, and some people started to
contact me. One of them being Bruce Siminoff. He asked me if
he could walk the property with me, I said, “Sure."' He’s the

first'person that ever asked me if he could walk the property.

N




So I went over‘and met Bruce, and for the first time
walked the property with him, and he asked me whether he could
write a letter on it. So I gave him some documentation, and he
wrote a letter. I believe one of them ended up in The
sggx_Lgdggx and it seemed like all of hell broke loose, because
all of sudden there were these letters coming back at him,
including one from Bob Shinn.

- SENATOR SCOTT: Keep going.

MR. WIMMER: Baéically, I started feading these

letters‘and'no one contacts you or anything else. All of a

sudden somebody calls you and says, “Hey, you know, your name is

in thé'paper." So you go hunt up the‘paper, and you read the
‘letter. Basically, I thought that the letters -- all the
letters -- were factually untrue and had great exception with

them. I then replied and they published that. So I don’t know
how many latters were writteh, but the basic facts where really
off base. | |

One, that I had adjacent or contiguous lands. This
lot is clearly separated by this underfoot line of railroad

tracks. They don’t know the lands, and it should have nothing

‘to do with it. The truth of the matter was, with the county in

that situation, I didn’t really have a right-of-way anyway. I
had two road front pieces of property. We evaluated both of
them and decided to go with this one. So it wasn’t contiguous.

-The second thing was, okay, that I could buy other
lands, and there 1is this one sliver of land that I could
possibly buy, but there would be another pipe right there. So
I would be losing more than what I would gain, because I’'d be in

the same problem having 50 foot, and I would certainly-- The
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third plpe on my land is rlght on the border,fso I would
certalnly gain total access to that pipe. That would be totally
.mlne,rlt wouldn’t be in debate anymore. Igd gain this fourth
pipe. So that was ridiculous. There was no way we’d get.around
that,. ' - | |

So then Jersey Conservation‘Group -1 forget their

_name7exactly,‘but they put in a bid. The first bid was $5000 or

$6000, and they came back with a bid for $15,000. The State

'said,'“Well;bthat in effect is a fair value for the property.”
We had given them an appraisal we had done a couple of years
earlier, and it was at $75,200, I believe. They said.$15,000.
What’s wrong? So we decided we were going‘tovappeal.this onvthe
Abasis of ‘“Hey, it isn’t adjacent or contiguous, and $15,000 is
not a fair value for the property " |

So meanwhlle we start that process Quite frankly,

- that process really should be looked at. When you go through

it-- At this time, I waskreally'dead set on documenting the
whole thing. I was going to document this process and go
through it from soup to nuts, because I had it with this. So I
‘went through it, and we’'re still not totally through it, but the
appeal process that gets the weight. | |
- The first time we have a date-- I think I submitted
that February, March. We got our first date for the end of
January of the~next year. The State’s attorney‘couldn’t make it
-- she was on vacation -- so then it got pushed back to June.
So now, all of a sudden, a year and a half later you're finally
getting your hearing. | |
This is -- the whole ‘process to me is extremely

expensive.that‘you go through, because you end up Spending two

.
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or three times what the State thinks is a fair value for your
land, what they’re offering you to begin with, just in Ehe legal
fees. Then it’s just dragged out, dragged out, and dragged out.
But we did go through a discovery, which we subpoenaéd
certain people’s records, and then we started to see what the
true picture was by getting some of these recorés. It ends up
that the conservation'group, New Jersey Conservation Foundation,
according to their notes, had a deal with Hunterdon County Parks
Commission to turn around and sell the land right to them for

the same price. They made this deal 90 days before the State

ever denied my application. So we have that from their notes.

Later on we went to them, and we offered them the
river banks, figuring that’s what they’re after, and ironically,
I'm the only one on that whole river that allows people to park
on the river banks and fish. |

So we figured maybe that’s what they want formally.
They denied that and came back and offered, “well, if you want

to sell the whole 34 acres or whatever part of it let us know.”

That got us kind of suspicious: Who wants this land, and what'’s

it going to be used for?

So we went further into it, and you could see the
amount of -- what, shall we say, that these agencies and the
State are certainly not at arm’s length transaction from thé
correspondence. I mean, they’re writing back to each other on

a first name basis, little notes on faxes, etc. And these

~letters all contain the same mistake. At the time they were

saying, adjacent properties, contiguous properties. They were

also saying 12 x 12 other acres. Well, it isn’t true. It's 34,




and in the Farmlénd Assessment, it‘squarelyﬂsays 34 and a half

~ acres, etc.

| So\you startvwondéfing where are they gefting the same
information from, and Yyou can actually track and see the
"éorrespondence, -and. I think vae 1given” you‘ some of that
Correspondence,‘where you’can see‘them interfacing énd actually

having the State edit their letters going into the newspaper,

etc.  They’re sending it in to be edited, and it’s sﬁpposed to

be this”independent group writing a letter to the editor.

So that got me kind of furious, and then we went into

© . it further. When we got the State’sbinformationer Also, one of

these:letters you find-it ih, fbr ihStances)kih the New Jersey
Conservation’s file, which is subpbenaed. But it’s gqing”from
the State to them, and you don’t find it in the State’s file.
So whatever happened tb it I don’'t know. Ybu subpoenaed both
'sets of the records, and you only get one document. and both

people are corréSponding.

But then we got into, perhaps, the most -- one that I

really disagreed with is-- Apparently, there was a meeting
which was not documented bétweenvcertéin environmental groups
 and certain people within the DEP where‘ﬁhey sat and met and
decided that 20 percent, to make a long story short, was a-- If

these conservation groups offer 20 percent, they would not fight

that and consider it a fair value of the property. But they

would not make this public,vbecause they felt that the public

would get together with the appraisers and inflate the price.
Therefore, they would have to pay 20 percent more of the
‘inflated price to get the property. That really infuriated me.

I mean, haVing been a mayor andfhaVing goné through the Open

8




Public Meetings Act, etc., to find out that the State could
have-- And we’re going through this appeals process, of course,
and we’re bumping into, is this officially their policy? Or are
they following their internal policy, which we don’t even know
about and it’s purposely not given to the public?

So we haven’t gotten that far, but I'm waiting to see
if the State brings .that up as their process or their
documentation to document that 20 percent is a fair market
value.

- I mean, how can you go through this process when you
don’t know what the rules are? How many other secret-type rules
do theylhéve out there? You go through the process and you
start out and everything is fine working with them according to>'
the engineer. As soon as somebody expresses an interest in the
property, it looks like the whole world has changed.

All of a sudden they get much more stringent. All of

a sudden they start coming in doing more stuff. It’s, like, no

' problem as you'’'re going through it. Then all of a sudden there

is a problem. 1It’s almost like somebody decides, “Well, I want
that particular piece of property. We can use it for
something.” To me it’s Very inconsistent the way they seem to
be applying these rules. But basically that’s the thrust of it.
| Again, we have all sorts of-- 1I’ve got three feet of
documentation on this thing.
SENATOR SCOTT: Where are you right now?

I know you have an attorney. You’ve hired an

attorney. You’ve got some correspondence here, but where’s
the-- Has it finished in the courts?




MR. WIMMER: No, they’re hung up on whether to use the
testimony ffom our person,:Who did the appraisal several years
ago, whether they'll»have a new appraisal. Then, I think, the
State is going.to use a person from the New Jérsey Conservation
Group as their witness. I have been-- You go through this
appeal process,;and they subpoena you, which doesn’t bother me
too much, but I think it’s kind of intimidating to the average
person. You're appealing and you’re the only one -- so far I'm
the only one that has testified. I was subpoenaed by the State.

Now,‘obviouély; I’mrgoing to be there if I’'m going
through this appeal. There is no reason to go through this.
(sié) But there are also, you know-- I’ve gotten a letter from

one professional person, and they said, “Roy so-and-so is asking

questions about you and your property.” This type of crap is

going on, too, which I think not only is it a costly process,
it’s unnecessary to delve that degree into your private rights,
shall we say.

But I was -- I really-- Besides that, the whole

appeal process becomes a joke when you look at Shinn writing a -

letter to The Star-Ledger way before I even had my court date.
What he has in there is blatantly wrong. But what’s he doing
writing-- If he’'s supposed to have the ultimate decision bn
this whole thing, Why is he writing to the State’s, I guess,
it’s the largest paper with a letter to the editor before I even
startvthe court process? I mean, I think that’s very unethiéal.

| SENATOR SCOTT: So you feel the four agencies -- five
plus the county park system, and so on-- From what I read here,
you’re actually saying there has been collusion between the DEP

and these agencies. That they’ve met--

10




MR. WIMMER: Well, there is certainly a lot of
transmission of information going back. There is a th'of»if --

at least what I would call “insider information,” whether it’s

‘-F it could be collusion, certainly.‘ I don’t think it’s -- if

you're saying it for the intent of putting money in your pocket,

I can’t say that.
- SENATOR SCOTT: Oh, yes.

J

MR. WIMMER: But if you’re saying for the intent of

‘getting land forvwhatktheybthink it should be used for rather

than what you think it’s used for, definitély.
SENATOR SCOTT: Okay, well, Mr. Wimmer, what we want

to do this morning, we want to talk to some of the folks at DEP

who are here, and maybe we’ll get some answers as to what the

process 1is, what it should be, and some other questions that I
may have. So I reallyrthink( at this point, it might help you--
You’ve documented it very well; We do have some questions that,
perhaps, Qili answer some of your questions, too.
' Okay, so thank you very much. |

MR. WIMMER: Thank you.

SENATOR SCOTT: Cathy Cowan. Do any of you want to
come up with her?
, . Good morning.
Cc A'T‘H ERINE C OW A N: Good morning, Senator and
members. | ﬁ

SENATOR SCOTT: You’ve heard some of the -- I guess --
I don’'t know -- accusations, whatever you want to call them.

'MS. COWAN: I have.

11




SENATOR SCOTT: You know, I'd like to start-- I have
some rea1-f Once again, I ha#é‘some real serious questions as
to what is going on. | |

First, why Would we- - .YOu want to méke this here
'statement? ‘ | | . |

| MS. COWAN: I would like to make a statement, if that
is appropriate, Senator, because some of the statements -- I
have a siight hearing problem, and I wasn’t able to hearvevery
 word by Mr. Wimmer. I'd like to be sure that,folksvin the back
can hear me. o | o | |

| I.have}ste information that I believe lays out the
process that we use-- |

SENATOR SCOTT: All right. | |

MS. COWAN: . -—and‘ some  of thé quéstions' that we
received pfiof to todéy.' '

SENATOR,SCOTTE' Okay: Well, gorahead then, we’ll wait
for you. | |  > ’

MS. COWAN: Okay. I'll hake thisbfairly short, and
certainly you can stop me if you have questions during it. |

Good morhing. 'Mylname is Cathy Cowan, I;m Assistant'
Commissioner for Environmental Réguiation at New Jersey DEP; and
Ifbrought with me today Ernest Hahn, who is the Administrator of -
the Land Use Regulation Program. I appreciate the oppoftunity
to appear.beforé'you both to‘éxplain the proceSéés by which we
deiineate and define wetlands and answer any questions that you
have on other subjects regarding the Land Use Progrém.

The delineation and regulation. of wetlands in the
- State and at the national level have been subject to

considerable controversy and debate over the past few years. In
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short, I understand that there is confusion, ' there are

'questions, ahd we hope at  least to:be very clear about what"

we’'re doing and when we’re doing it aﬁd why.

In determining jurisdictional wetlands in New Jersey,
the Freshwater Wetlands Protection Act -- I won't cite,it -
directs thevDépartment to use a three parameter épproach; “This
“is enumerated” and this quotes from the law. The approach “is
enumerated in the April 1, 1987 draft ‘Wetlands Identification
and Delineation Manual’ developed'by EPA,” and then it goes on
to say “in the State law we use thét Federal manuai along withk

any subsequent amendments thereto.” The three parameters

include vegetation, soils, and the hydrology, and”we’ll talk

about those more specifically later. \

N

When the Legislature was drafting the Freshwater

Wetlands Protection Act, there weré four different Federal

‘ methodologies available, one of each agency: EPA, the Army

Corps, the Soil‘Conservation Service, and the Fish and Wildlife
Service. The Legisiature choose the 1987 manual from EPA,
rather than the Corps manual, and we believe that was a
deliberate intent to utilize the  more environmentally
consérvative methodology.

In 1989, these four Federal agencies signed a

"Memorandum of Agreement adopting the “Joint Federal Manual for

Identifying and  Delineating Jurisdictional Wetlands.”

Determining that this was indeed an amendment, as required by

the State law, the Department followed suit and immediately

began using the 1989 manual.
The Attorney General’s Office subsequently gave the

Department a Legal Opinion -- this was in March of 1993 -- which
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stated that it is consistent with the Legislature’s intent to

use ‘the l989>vFederal manual until ’the,kothers are formally

amended. | | o ,

kIn,Augustbof 1993, the Office of Legis1ative Services
concurredVWith that opinion from thevAG ~and we continued to use
the 1989 manual with the understandlng that that met leglslatlve
intent as outlined.

ThlS Commlttee has 1nd1cated recently to DEP that they
were 1nterested in determlnlng whether this State was wusing
different standards from the Federal government in order to
wdellneate Wetlands Bas1cally, the answer 1s ves, but the
‘answer is a lot more compllcated primarily because the Federal
standards.are in a ma]dr state of flux So I’ll provide you
brlefly w1th some background

In 1991, the EPA proposed sweeping changes to the 1989
',manual and begank a rule amendment procedure by publishing
amendments in the Federal Register.  These amendments created
all sorts of furor, and over 70,000 comments were filed on them.
Theyvoverwhelmingly opposed the proposed amendment.

In the midst of this ‘outcry, the EPA retrenched,
referred the 1989 manual to the National‘Academy of Sciences,
: andk asked them to review and evaluate both 1987 and 1989
manuals. This report was just released in May}of‘1995, so it
took the National Academy several years to evaluate them; They
came to the conclusion that “improvements in the scientific
understanding of wetlands‘ sincev 1987 and refinement of
~regulatory practice through experience over almost a decade of
intensive wetland regulation suggest that a new Federal

delineationvmanual:should be prepared for common use by all
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Federal agencies involved in the regulation of wetlands.” TI’'ve

provided an executive summary of this' report to the Committee.
 However, on January 4, 1993, an Assistant
Administrator for Water at EPA signed a Memorandum of Agreement
saying, “The Corps and EPA will adhere to the ‘Corps of
Engineers Wetlands Delineation Manual.'’” |
| Well, this memorandum was only signed by EPA and the
Corps. The U.S. Fish and Wildlife Service and .the. Soil
Conservation Service, the other two agencies involved in the
regulation of wetlands, have not publicly agreed to this change.
As a Iesult, this change was not done as part of a public
process, and we did not believe that it cculdkbe deemed an
official change to the manual, and for that reason, it hes not
been accepted askan acceptable amendment under New Jersey law.
In addition, the Department and other parties-consider
the 1987 Corps Manual to be an early refinement of the art of
wetlands delineation. It is contradictory, it lacks specific
direction in many areas, and generally is more ambiguous than
the 1989 counterpart. |
For all of these reasons, the Department continues to

use the 1989 Unified Federal Manual for identifying

“jurisdictional wetlands and believes that this is consistent

with legislative intent. 1It’s premature for the Department tc
make a change, since the National Academy of - Science
recommendations are currently under consideration by.EPA, and
they have not yet adopted, formally, changes. |

Now, Ernie is here with me to explain technical

differences between the 1987 and 1989 manual, if you’d like.

But before I close, I just would like to add one other item. We
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recehtly polled a group of states tQ'determine the procéss that
they aré using. Of 13 stateé"Who wé_ know have - wetlands
programs, six of thém are using the 1989 manual, six of them
have rejected-thé uée of therFederal manual and are usihg théir
own state manual, and only one has sWitched'to‘the‘1987 Corps
manual. _ | |

» So Ibhope that information, in.terms of how the basis
"on which we delineate, answers some questiOﬁs'that we might
have, and Ifm’opén_to ény others. ‘

SENATOR SCOTT: Okay.

Ernie, do you have a statement that'you‘wanted‘tobmaké
onQ- » o " , | o |
ERNERT P. HAHN: No, I don’t think so. .
» SENATOR SCOTT: Okay,‘I have a question. Are there
,onl? 13 statés that have a wetlands program? , |

. MS. COWAN&VANO, sir, to .our knéwlédge,-Q and we had
Just a,couple of days to‘preparerfor this. _Ernie madevphdne
calls directly to states with whom he has had contact at a
‘National OrganiZation-for Wetlands. So he made quick phone
calls to those where he knew there were wetlands programs. So
‘this is a poll that was é sample survey. |

SENATOR SCOTT: All ‘right. Could I ask that you
 contact the other 37 states to point out if they had-- That'’s
‘not a big deal-- o - '

| " MS. COWAN: =~ We probably -- we could do that, sure,
| SENATOR SCOTT: --making 50 phone calls in a nation of
250,million, 260 million. o | |
- MS. COWAN: Right, as it was a matter of time.and not

of cost.
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SENATOR SCOTT; Okay, then you’ll have to kind of
appreciate knowing what exactly they all do. We’ll find out the
large ones, the small ones, and so on. If you would also have
it, so I would know what states have what, I'd appreciate that.

MS. COWAN: Surely.

SENATOR>SCOTT: Because if we’re going to take a look
at all of this, we want to know what the other world is doing.
I'd appreciate that.

I have a question, and I guess either one can answer
this. When' I first read this, we notified, I guess, five "
agencies,'five,censervation agencies: New Jersey Conservation,
Green Acres, Natural Lands Trust, New Jersey Audubon, and The
Trust for Public Land, the county park system, and the municipal
park system. That is who we notify when there is a piece of
property in contention. So why would we require a property
owner to notify these people by certified letter of the
availability of the land? -

MS. COWAN: Well, let me take a shot at it, and if I
miss something, Ernie can correct me. . But under the
regulations, we have identified the fact that the delineation is
a very restrictive one, and we couldrgo into detail as to what
we look at to delineate wetlands. Recognizing that we would in
many cases be preventing citizens from use of their property, we
created in New Jersey this hardship waiver. |

No? | |

MR. HAHN: Good. I'm sorry.

MS. COWAN: He didn’t see where I was going. The

hardship waiver, and in order to determine whether or not a

17




property owner is eligible for the waiver, we had to set up

' criteria for them to meet.

The alternatives, then, that are listed as criteria

state, first, that we have to know whether or not they’vekowned
- the property in questlon from prior to the time that the law
passed pre-1987. |

| Secondly,rwe‘ask‘themAto determine whether they can
vpurchase'adjacent.properties to their lot in order to build. 1In
other WOrds;vthey have a lot here. 1Is there something in the
'neighborhood Which they could expand, which would give them
property on whlch they could bUlld vthat was not .wetlands,

uplands property°

Then, third, we asked them to offer their property to

‘specific other neighbors, adjaeent landowners, or to.specific
greups. I believe the list that you read is the list of groups.
So that is the requirement in the law. The requirement, as you
- know, mahy times-- - I heard Mr. Wimmer raise issues of with whom
we met and when. Many times there are questions ebout‘the
process of government; so we cover ourseIVes by certified
letter. 7 | | |

| SENATOR SCOTT: Weli, yes. Because, you know, in

condition number six, it séys, they have to interest in public

or private conservation organizations. Now, that’s part of the

criteria, the sixth criteria. That’s the one part of them
that-- Why,would we have thevowner of a property‘specifically
tie into these organizations? What is the connection between
DEP and these groups? Wes there a--

~ MS. COWAN: Well, I want Ernie to answer that as to

how we give them a list'of‘groups.
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| MR. HAHN: Basically,‘the situation‘is set up in that
-the law sets up very spec1f1c language to- grant a hardshlp
‘walver from the transition areas of ‘the buffers.

SENATOR SCOTT: . = Well, that’'s a regulation
establlshed-— . | L

MR. HAHN: No, the law. Okay?}

SENATOR SCOTT: And that’s--

MR. HAHN: That’'s verY'important to realize here.

SENATOR SCOTT: I know, I want to make sure I have
-that right. \ |

' MR. HAHN: Right The law sets it up.

SENATOR SCOTT: Okay .

MR. HAHN: Essentially, it sets up a task that’s
impossible to meet. Itb essentially says that vyou, as a
landowner, are in a position that is so unique to your position,
and there iz nobody else in your area where you live in that
position, that we should grant a hardship waiver.

Well, as we all know, there are many wetlands
throughout New Jersey and associated buffers. They've set up an
impossible test in the law. So what we did by regulation, not
by law, is we went beyond legislative intent and opened it up so
‘we could actually grant these waivers -- Okay? -- trying.to
avoid ‘literally a takings, which is what you’re here to talk
about. | | : |

SENATOR SCOTT: Right. |

MR. HAHN: In doing that, what we did is try to see a
way where either the landowner gets to leld on that»partlcular
parcel or gets some return on their investment. The idea is to

approach the adjacent landowner, see if you could buy enough to
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get up buildable parcel; offer to sell it to them -- some people

‘want more open land next. to them -- so you get a return on your

land; or offer to the conservation organizations to see if they

wili make an offer so that you'get‘some.return on your property,
and that is done by-- '. “‘ o g |

| SENATOR SCOTT: At a fair’vaiue is determined in here
at 20 percent 54 would be fair ?-'according to. what I read.
That’s been determined that that’s a fair value -- a fair return
_ on that property, is that right? |

"MS. COWAN: ‘i,don’t know from what YOu’fe——

. SENATOR SCOTT{’ In this particuiar property, the value
vWae eppraised—— :  ‘ | , ; ‘/

| MR. HAHN: On this? Absoiutely. |

SENATOR SCOTT: -—et'$75,000, aﬁd they were offered
'$15,000, ‘Thet WaS’determined to be a fair value as far as the
DEPkie\eoncerﬁed,,that an offereef'fair market‘value Was offered
end he refused it. Therefore,Ayou did not grant that waiver.
Am I right? | ‘ v_

MS. COWAN:' Well, I'm not in a position-- ﬂI’m not a
lawyer, and I’'m not in position to discuss this specific case,
sir. |

SENATOR SCOTT: ‘No, ﬁo, I'm reading--

MS. COWAN: I’‘m happy to discuss our>pelicy;- A

SENATOR SCOTT:' Thereewae‘an administrative hearing.
Okay. But no, well, here is the thing. fThis is~documented;
this isbnothing new,,yeu;know.

MS. COWAN: Well, but again, it’s still in the courts.

- SENATOR SCOTT: Ed Landers. Is there an Edward

Landers? WhQ is he? I don’t where he is, but he’s probably the -
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attorney or something. But there was an administrative hearing,b
and from what I gather and‘it’s in here that that's”the value
that was established and that was--

MR. ‘HAHN: In this particular--

SENATOR SCOTT: The reason why-- There were two
reasons why you refused the waiver. One, you said there was
land available, contiguous land, even though it was a 100-foot
wide railroad property. You said, “Well, he owns properties on
both Sides of that railroad bench,” which is 100 feet, but by
your definition that was contiguoué, even though he can’t
possibly go that way. He couldn’t build the house in the middle
of that loo-foqt piede. vHe doesn’t own that property. That was
one of the reasons why you said he cannot have the property.
Can you talk to me about that? The definition of contiguous
maybe?

MR. HAHN: Contiguous says “within.”

MS. COWAN: Let ﬁs talk about the policy which has to
do with the definition of contiguous. What I said earlier was
that we ask them whether they could purchase adjacent
properties. That has the same definition I believe if it’s next
door to‘it, if it’s adjacent. 1In this case -- I don’t want to
diséuss this case, because it’s still in the courts -- but in a
case of property that is adjacent, I think your question is, is
it reasonable to insist that that property be buildable. 1If
that’s correct, I think your--

SENATOR SCOTT: That’s one.

MS. COWAN: That’s your question.

SENATOR SCOTT: That’s one-- No, that was not the

question, that’s one part of it, yes. Why, first ofball, I
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:wonder why I would have'to_buy more lots,;more land when I
‘already havevland that, When_Ivbought»it; I conld build on, and
V,now‘somebody is.teliing me, “Well, buy 5, 10, 205 -- whatever it
'may'be -- acres to fit into the new regulation.” ‘That doesn’t
'make,sense to,me;' But my question was on the contiguous part --
the definition of‘contiguous land. From what I read in here,
this property is separated by this rallroad rlght -of -way which
~is about 100 feet wide.
MS. COWAN: Well, let me just go back to‘our policy,
: Senator “which says that-— I think there is an assumption that
in a. development -- elther there was an assumptlon when the reg
was wrlttenk—— that in a development" there are other properties
Wthh are adjacent to any given property. The assumption might
‘be that if a person bought a piece of property without first
_evaluatingrwhether or not it’had wetlands on that property,
because they weren’'t familiar with’the various criteria for
‘identifying wetlandse— _ ‘ '
’ SENATOR‘SCOTT: I don’t think we even thought about
that though, Ms. Cowan. B |
MS. COWAN: Well, but the assumption is--
SENATOR SCOTT: Because if I buy the property today,
I  know the‘ land as wetlands, I know all the rules and
regulations, I’'m not going to be able to say then, “Gee, I want
a waiver."i |
MS. COWAN: We’'re talking about people, in this case,
for the hardship waiver, who pnrchase the property before the
- law passed;

SENATOR SCOTT: And he did that.
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MS. COWAN: We’'re recognizing that ‘they' are in a
hardship position. What we’re trying to say in the regulations
to address that was that if there is additional property
available because somebody else wasn’t able to build on a
wetland that there may be enough upland property in those two
lots to beybuildable. So our regulation addresses the potential
for someone who has purchased property to purchase adjacent
property and expand the buildable upland area, because many
people are not able to identify wetlandé. There are specific
criteria laid out in the law, and they wouldn’t necessarily have
vrecognized them before they bought the property.

SENATOR SCOTT: No. You know, whatvyou just said I
have a problem with, too. Let}me just throw a theoretical, a
hypothetical, whatever you want-- |
| If the neighbor doesn't want to sell or because
knowing my problem, knowing that I now lave land that has no
value whatsoever-- Now, if he were to sell me 5 acres -- all my
land has a value at that'point -- he may say, “Well, hey, I'm in
the driver’s seat.”‘ He could just ask for whatever he wants,
forcing that guy -- saying, “Well, here’s the deal, if you don’t
buy this, you have a piece of land there that you can’t do a
tﬂing with. If you buy it, now y‘ou can build that beautiful
home.”

MS. COWAN: You're correct. That puts some burden on
the person, that’s why there is a third alternative. 1If their
neighbors decide to charge them more than the original value of
their properties, then they have a third alternative to offer it
to other folks and to the conservation areas. |

SENATOR SCOTT: Well, for what land?
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MS. COWAN-l Could we glve you  a couple of examples
'where thls pollcy -- this waiver pollcy -- has worked and has
allowed people who are glven these alternatlves to_use their
property for the- purpose they w1sh to use it for |

SENATOR SCOTT: All right. Go ahead.

MS. COWAN: Okay. Ernie. PR

MR. HAHN: There is a number of propertles that we can
list where people‘have-actually come in. There is a pair of
brothers,ftheANick_brothers,:who own prOperty in Denville, in
Morris, County, and they ‘were specifically enoumbered by
threatened endangered speciesuhabitat for their wetlands, they
" had intermediate wetlands up front.‘ TherefOre; ‘they had
.150—foot\buffer¢> | |
| Essentially, the entire property was taken up with
regulated areas. They were granted'a General Permit #6 to flll
the intermediate wetlands that weren’t connected‘up front, and
they offered up for sale this property that they wanted to huild
two lots on to the adjaoent neighbors. The adjacent neighbors
were not interested,\ they had no 1land to buy, and the
conserwation organizations were not interested.

Therefore, we issUedvthe hardship waiVer; as well‘as
the General Permit #6, and the‘Nick-hrothers did indeed get to
bulld two houses on that particular parcel

There is parcel down 1n Brick Townshlp owned by the
' Schroeders.' Again, they went through this process where there
was no available land to purchase next door,’they offered it to
'the'COnservation organizations; and they were again granted not
‘only a transitionary'waiver for the hardship, but a CAFRA permit

as well, and they built.
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SENATOR SCOTT: All right. Let me ask you this, okay,

I thought it was something specific. I'm sure that the

- Department has issued some waivers.

MR. HAHN: We’ve issued quite a few.
- SENATOR SCOTT: You know, I heard a figure the last

time we were here of 97 percent of the applicants--

MS. COWAN: But that was all of our permit requests
for the Land Use, that wasn’t--

SENATOR SCOTT: I heard 97 percent, and I said,.“My
God, something is wrong with the-- I must be hearing from that
3 percent, that vocal 3 percent--”"

MS. COWAN: That’s right, we talked about that.

SENATOR SCOTT: --“the thousands of them -- the tens
of thousands of them.” But in any event, I’'m sure there are
people who have been granted a waiver. I have no doubt about

that. But I have a real problem with, first of all, the: three

things. One, the fact that in this particular case, out of six:
items, you found that he met specifically three out of and six
which he did not comply with.

One, that adjacent properties couldn’t be purchased
and the contiguous -- you were talking about this railroad bed.

Secondly, that he has been offered a fair market value

‘for his property. Now, of course, we know what fair market

value you meant. You meant after you took it with a regulation
by saying that you now need “X” number of lots, and so on, on
land before you can use it. '

Therefore, defining when he brought the property, and
you agreed when he first bought the property in 1980 --

v _ N
subdivided prior to 88. He owned the property since 1975. . So,
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when he bought it, he could have built a nice home on the river,

and it would have been a beautiful, nice place for his”children 

of grandchildren to come. You know, the Way we used to do it a
v long time ago in this cbuntry. You’d build‘along a river and
“you’d enjoy it and you’d fish and all of that Stuff.

But, of course, now that you’ve put this regulation in

he nO’longef has that ability to do that. Now, you said, “Well,

instead of putting an appraisal;” which he got saying-- He had
a licensed real estate appraiser, as required by law -- the guy
is licensed in the State of New Jefsey -- that said your
property - your lot would be worth $75,000. Someone actually
had thé audacity to come in and offer $15,000 -- I forget which
group.it was -- but it was a group that does this for a living,

I guess. This is what they do, they go around looking for
properties that they can confiscate. |

Another concern I have here is, what are we doing as
a State agency, what are we doing as a State. I-have here this
littlev-— I'm tryihg to think of who sent this. I have a ton of
‘information, well documented, and I»guéss, when you’re going to
court, attorneys have a habit of getting pretty good information

down and they document it, which is terrific for us.

“Additionally, there were several informal and
undocumented telephone conversations,” and I don’t know these
people, ‘“between Jay Springer and Vincent Agovino, and Mr.

Springer and Ronald Kennedy, who represented Roy Wimmer, and Mr.
Springer and Michelle Byers of New Jersey ' Conservation
Foundation regarding the organization’s interest in the parcel.
While not discussing the premises in question, the meeting was

held between DEP personnel, Susan Lockwood and Ernest Hahn, and
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representatives of various concerned conservation"kF- I almost
said conservative organization--.

MS. COWAN: What a slip.

SENATOR SCOTT: “Conservation organizations in the’
late summer and fall of 1994 in response to those groups’
complaints about DEP”... - “Lockwood and Hahn advise the
conservation organization, for the purpose of formulating offers
in connection with hardship waivers, DEP did not expect the COs,
conservation organizations, to pay properly calculated market
value appraisals, assuming lots to be fully buildable. But
instead, they did instruct the conéervation organization to make

an offer which would be the maximum price reflective of the

current worth of the land taking into consideration the fact

that DEP would now be looking at all waiver applications as
potential inverse condemnation claims.” Now, that 1is pretty
serious.

They’re‘saying that Mr. Hahn and a Susan Lockwood met
with these folks from the conservation organizations, and I
guess, I can find it somewhere here a list of them, saying that
you had -- for them to make an offer, but not to make an offer
on a fair market value, as the appraiser took, the real estate
appraiser licensed by the State of New Jersey, but make an offer
based on a predetermined number with the regulations now in
place. It says, “While no fixed percentage was stated to the -
conservation organization, upon advice of the Attorney General'’s
Office, DEP staff was advised orally, by Lockwood and Hahn, thata
the takings rule of thumb for aéency use would be for safety
sake roughly'double the current legal standard for takings Qf

the New Jersey law or approximately 20 percent.”
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~Familiar with it atpall?

MS. COWAN:, Would yourlike'ustto address all the

vp01nts or just-- ‘ ‘ ,
SENATOR SCOTT Well, yes, I'd like to hear something
about that. | B | o
MS. COWAN; --the speoifics?
Well}vI/d like to start~with'the statement earlier
that you - made about ‘taking people's property. Roughly 70

percent of the freshwater wetlands'in New Jersey have elready

been built upon. You're right( for a number of‘yearst—- a
eouple 100 years -- people have been,building wherever they
.pleased. | | | o | |
| SENATOR SCOTT: ‘Do you feel -- do you have e problem
with that? | | |

 MS. COWAN: Oh, yes, as I discussed thlS--

SENATOR SCOTT: You have a problem with the fact that
this -- there was a lot of blood shed in this State of New
Jersey for the Revolution and Civil -- everything, all the wars
and so many people that,oame here a‘couple‘few hundred yeare
vago? ‘ | |

MS. COWAN: 1I’1l tell you what my problem is, Senator.

" As an official of the Environmental Protection Agency, I'm aware

of the value of wetlands to protect the water resourqes of the

State and, in fact, of the region. It is our obligation to
point out the very important environmental value of wetlands.
They serve as -a sponge to capture ralnfall they serve to
prevent floodlng, and they serve as a fllter for toxics.

SENATOR SCOTT: All right, let me--
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We understand that. Do you feel that is more
important than people’s private property rights?

MS. COWAN: Wellﬁ I'm saying to you that the
Legislature -~ the Assembly of this State recognized their wvalue
when it passed the Freshwater Wetlands law.

SENATOR SCOTT: I doubt that they had envisioned
taking private property from individuals.

MS. COWAN: But they gave specific responsibility to
the Department, and the Department, as I laid out for yoﬁ, has
takenvseriously that respohsibility by weighing the ways that we

can implement it, by watching the changes -- 1looking for

~guidance from the Federal level, and continuing to measure

legislative intent along the way.

| The Legislature sets policy for this Department and
the Department implements it. We have implemented it according
to both 1legislative intent, to the best of our ability to
interpret it, as well as the courts’ direction. There have been
a number of cases on this Subject, and those cases have not
given us direct and clear guidance in every aspéct of the
subject.

So again, as you read and everyone heard, some lawyers
agreed on a certain percentage of value and others did not. So
we’'re able to say, and I want Ernie to address this because you
used his name in the information available, but the legislative
intent, as we understand it, was 10 percent, and we have said
that’s too tight, too stringent. We have said, “Lef’s give
ourselves a cushion and use 20 percent as a rule of thumb.”
Now, you may disagree with that. Reasonable people are entitled

to disagree. That’'s the discussion that we should have, not

29




whether or not we need to protect wetlands, because that is a

“public policy positioninow,tbut how stringently we protect them.

SENATOR SCOTT: Well, Miss Cowan, I understand. You
'know[ you keep Saying legislative intent. }Thét’s what we’re
gding to‘get to the bottom of, legislative intent, because I
 doubt Very much that we inteﬁded to guide~these groups wiﬁh a
 bureaucratic‘agency telling them what they thought the beét deal
 should be, whét théy should be offered. ,i héve a real problem
when we can put eVérything that you’ve mentiéhed over the rights
bf‘peOplé to.ownlproperty’in this country, the United‘States of
Amefica.' | v'
| o We have a basic diségreement’there. I guess We just
look at the world entirely different. I juét believe that we'’re
entitled to ownfprivate‘property.‘ That when we bwﬁ land it’s
oufs, and if the State wants it, they should pay for‘it. They
 shou1d payifor it at,fair,market value, ‘not a group getting
~ together and determining what a better deal would be.
| | 'Bdt okay. | B
 Is Mr. Hahn going to address -- was at -- you were at
a meeting? | |
» MS. COWAN: ;bYes‘.
What is your queétion about the meeting? I’m not sure
what you’d like to know about it. |
| SENATOR SCOTT: = I would like to know--  Well, you

. weren’t there, I guess.

MS. COWAN: No, that’s right, I was probably not with

the Department.
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SENATOR SCOTT: But Mr. Hahn was. Did this meeting
take place with you'and Susan LockWood? Did you in fadt advise
these people as I mentioned?

MR. HAHN: Yes, the meeting took place. As a matter
of fact, there were other, more senior staff there than myself.
What I’d 1like to point out first, irespectively, 1is the
Freshwater Wetlands Act in itself, in the preamble, says that
the protection of wetlands may be important enough to overshadow
private property rights. That is right in the Act itself.
Unfortunately, I don’t have the Act in front of me tolquote to
you. But evidently, the Legislature did indeed consider thatv
when they péséed‘that Act. |

Second of all, when we talk about fair market value --
we went out to private appraisers and real estate people -- fair
market value means that two people are entering into a contract
knowing all restrictions that are placed on a piece of property.
That means the current regulations. If I ask for a fair market
value appraisal of a piece of property that has wetlands today,
the appraiser‘should take into account that both the State and
Federal law regulates wetlands and that is a restriction. The
appraiser does not go back to a previous date before a statute
did not exist. |

SENATOR SCOTT: Well, I understand all about that.
I've been in real estate for a number of years, and today, if I
were to buy a piece of property, I would certainly want to know
that. |

Why would you meet with these particular groups?

MR. HAHN: They asked the Commissioner’s office fér a

meeting on this particular topic.
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SENATOR SCOTT: I have a problem with getting together
with'these_groups'and advising them. Because obviously, first
of all, they’re using money that -- donations'and Federal money,
‘State money, aﬁd SO on. _It’srnot their dollars that they’re
buying it forjb I have a problem that we go invwith these groups
‘as a government and go work with them to buy this. I have a
brobleh with that. o
| | MS. COWAN: Well, as you’re well aware, we’re a public
égency,,we have a number of constiﬁuencies, We have--

SENATOR SCOTT: Why wouldn’t we put it out to 100
; groups. ‘ | v _ |

MS. ~COWAN; ‘ They;re all constituencies, as I
understand the rég, and you can correct me if I’'m wrong,vErnié.
We are willing to consider any group who is willing to offer a
purchase price. It’s just-- . |

SENATOR SCOTT: Have you notified all of these groups
as -- the criteria for joining that list -- beyond that list.

MS.‘COWAN: Probably not, what probably has happened
is that we stated in the regulation “conservation groups,” and
then, interested purchasers -- I mean, property owners would ask
us, “Who do you think might be interested?” So as a result, in
order to be responsive to our.constituents, we developed a list
and gave‘them a list.

MR. HAHN: As a matter of fact, that is how it did
happen. We chose the major groups in New Jersey, as well as
several members of that group are willing td contact the other
conservation organizations that they know throughout.‘ So we've

tried to narrow it down to be at least a reasonable list for the
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applicant to appeal to, and they reach out to all conéervation
groups. ' |

SENATOR SCOTT: I wonder why the applicant has to send
a certified letter to these people. Why would -- if you want
that done, if you want them notified, why don’t you notify them?
Why is it the épplicant’s responsibility to certify mail to
these particular groups? That’s -- something is wrong with
that.

MS. COWAN: Let me just refresh that what we did was
attempt to make it possible for the applicant who owned this
property, when the law was passed that restficted the use of the
pfoperty, to use it. So We set up cfiteria for the applicant to
pursué, and we said, you know, “Do these things.” We can’t do
for them-- We can’t first decide for them whether or not they
want to sell their property. I don’t see that that would be an
appropriate role for the Department. What we have tried to do
is make it as simple as possible for an applicant who wishes to
use théir property to fihd alternatives. |

SENATOR SCOTT: All right. We follow that. Let’s go
back to the one thing in the original six criteria for réceiving
a waiver. Of the one where you -- I know you agree with the
number six item, where the conservation groups, and so on --
that he received on the fair market value according to your
information $15,000. On the cdntiguous land, would that be
contiguous if there was a railroad right-of-way? Why.would --
if he can’t possibly buy that? I don’t follow that one at all.

MR. HAHN: Contiguous means any lands that the person

owns within that particular area, Okay? What--

SENATOR SCOTT: Within a particular--
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MR. HAHN: Yes. I’nr‘givihgﬂ,you»_facts thirdhand,

because we’ve been specifically advised by the  Attorney

General’s Office that we shouldn’t be discussing this specific
case. |

SENATOR SCOTT: Are they the ones that made the
determinatibn that contiguous means‘a general area?

MR. HAHN: Coﬁtiguous‘is in a published rule that went
out- for public comment -- for public comment -- several yeers
ago. - | | v |
| MS. COWAN& No, but the aﬁswer,is that our Regulatory
Staff would have made that decision, perhape in consultation
with AG. | . S

| SENATOR SCOTT: All right.

MS. COWAN: But not-- ' The staff has a responsibility
of making the decision. , |

SENATOR SCOTT: So, when I look in the dictionary and

I find contiguous, my definition of centiguous really doesn’t

matter. I always thought -- I had it wrong -- I guessed that it
was “tied into,? that you could walk from one to the other.
Step across the line and there it is. It’s contiguous. I

didn’t_think thefe would be a space in between. I thought that
would not be contiguous. But I’ll have to check the definition
with Webster, he’s wrong, but we’ll find out from perhaps the
AG, if they could_give us a clarification. .We’ll write to
“Encyclopedia Britanﬁice" and everybody else. So that you’'re
‘sticking to that definition of contiguous?

MS. COWAN: We're sticking to that interpretation of

the meaning. What we were looking for was that we were offering

an opportunity for that person to go either to purchase
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additional next door -- adjacent property or contiguous.property
or to sell to adjacent owners.

SENATOR SCOTT: Okay, I see we’ve been joined by some
of myvcolleagues. If anybody has any questions-- . I know
you’re coming in the middle. I’m not sure if you can get caught
up on it.

SENATOR McNAMARA: Yes, I'm trying to get the grasp of
it, John. Thank;YOu very, very much. / |

SENATOR SCOTT: It’s all contained in this book, but.

‘we’ve gone a long Way now. I know that someone else would like

to testify, and I’'m not sure who is the -- and somebody just--
All right. Obviously we’re at a loggerheads again.:
It’s a different view of the world, and we just have to see what

we éan do, whether we can do it with legislative intent, to find

out where we differ. We’rz going to have to go back and dig

into it, because I think you’ve gone beyond legislative intent

in a lot of different ways, but we’ll have to actually prove

" that.

MS. COWAN: Well, I certaiﬁly would like to work with
you, Senator, and the members of the Committee 1in any
investigations that you do. We have no intention of exceeding
legislative intent. We have-- It is a very cémplex and
difficult to define area. We are willing to discuss with you --
provide any information and discuss the issues with you further
at any time.

SENATOR SCOTT: Ms. Cowan, I appreciate that.
However, I disagree with your first statement that you don’t
intend to go beyond. You have gone beyond legislative intent

constantly, and I don’t think it concerns you until we get here.
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But ahyway‘thank you very much for testifying.

MR. HAHN: 'If you like, we dovhaVe"the direct quote
from the Act itself that says that the legislation has found
‘that “with environmental interest that the public benefits
arising from'thé natural functions of freshwater,wetlands and
from the public harm from freshwater wetlands losses are
distinct from and may exceed the private value of wetland
areas.” v v

SENATOR SCOTT: Well, we're going to take a 1look
beyond that as to who interpreted that law. See, once it’s out
of,here; thevLegislature or the.CQngress--v | |

MR. HAHN: Yes, sir.

SENATOR SCOTTQI --we have people that interpret what
they meant. But we’ll have to go into that.

Thank you very much.

We have Abigail Fair. ‘

ABIGATIL FAIR: (off mike) I'm here, I’'m prepared to

testify to the value of wetlands, and I do have a copy of the

law also. The law -- it’s not the intent of the law that Mr.
Hahn- - ‘ ' |

HEARING REPORTER: (off mike) Senator, could you
diréct the‘witnessf- (indiscernible)

SENATORFSCOTT: All right. Wait. You can’t testify
from back there. |

MS. FAIR: Okay. |

SENATOR SCOTT: You’ll have to--  Give your name

please.
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MS. FAIR: Yes, my name is Abigail Fair. I'm here to
speak for the Association of New Jersey Environmental
Commissions.

I didn’t realize you would be discussing just‘one
specific case, but I am prepared to provide you with information
about the value of wetlands. |

SENATOR SCOTT: No, no, we don’'t need that. We have
all the books we ever--

MS. FAIR: Okay.

I'd also like to make a stateﬁent, however, which, in
fact, goes to the law which was unanimously passed in 1987 by

both houses of the Legislature. The law itself states that, in

fact, the value of wetlands can exceed the private value of

wetland areas. That is not intent, that is law.

SENATOR SCOTT: Let me say this, I didn’t really want

to. start reading -- what is this, title what? Thirteen? I

didn’t really want to start reading this, but just -- let him

~ have it, and they can copy it into the thing. But basically it

says that the “public benefits arisihg}" That’é the key to it
from the natural function of freshwater wetlands, and so on.
That ends up in a “harm distinct from‘and may exceed the private
value of wetlands.” |
MS. FAIR: That'’s correct.
SENATOR SCOTT: They’'re not saying take the 1land.
It’s quite a bit more complicated than that, but go ahead.
| MS. FAIR: Well, the other thing I-- |
SENATOR SCOTT: One thing, we really don’t want to

quoté the law, because we have it here. We have--
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o MS. FAIR: That'’s corféct;”and that*s'why -- I thought
_YOu‘Were worriedvaboutvthe intent. This is not the inteht, this
‘is the law itself. N

Thefother point about -- that the law does take into
accbunt‘is that it directs that préperty acCeésors are to take
intb account ﬁetland‘properties‘when they‘are valuing thé’land.
So that’s another part of the law itself. Okay.
| I’m ’a local elected official, as well as an
environmental person, and we have a very sériOUS"charge as
public officials. One of those is the public trust, and I think
that’s why we do keep on bringing up the value of wetlands is
that it is a public trust for us to try to proteét those
resources that provide the general public, everybody, with very
serious and important benefits. So I’d just like to remind us
~of that. » »
: I think the other thing that wouid be important for
you to know is that the more conservative we can be in

protecting our resources, the more flexibility we prdvide for

-~ future generations. I think we’re seeing that in the Passaic

- River base. In the bld days we really didn’t know the value of
floOdplains, and we built on them. The cost to repair that
oversight, because we didn’t khow better in the centuries past
is what was proposed by the Army Corps, a $2 biilion bill to try
to take care of the flooding that was caused.

I think as public officials the other thing we have to
look at is we don’t Want to'pass probiems from one person to
énother. We do have a public trust to protect those resources.

Finaliy, one point I would like to make is that if we

are going to view property as a monetary investment, then we
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should, perhaps, look at how we deal with the people who invest
in stock. That also is an investment. ‘But it does ndt mean
that we can guarantee that investment . “

SENATOR SCOTT: You're equating the purchase of a--

MS. FAIR: I'm not equating it. Some people view
property as an investment, énd if that is the case, it looks to
me like there is a thought here that we should be guaranteeing
people-- . »

‘SENATOR SCOTT: Where does it say' guarantee?‘
Absolutely not. | | -

MS. FAIR: You seem to be worried about property
rights. | | | | | RN

SENATOR SCOTT: Oh yeah.

MS.vFAIR: We all are worried about property rights.

SENATOR SCOTT: We'’re not worried about the guarantee
but the fair -- it’s called “fair marketvvalue in the mﬁrket’
place.” That has nothing to do with a guarantee anywhere.

MS. FAIR: Well-- |

SENATORkSCOTT: Someone buying property 20 years ago
for an investment, if that property turned out to be absolutely
worthless'today because of the market, so be it. He took a shot
at it. On the other hand, when the government comes in and does
something to eradicate any possible'profit and make sure that
he’s going to lose money on it, that’s a problem. That‘s what
we’'re talking about. We’re not going into the stock market.
You go into the stock market, you know darn well tomorrow
afternoon YOu could be broke. When wé buy property for an
investment, if the government stays out of it, that’'s a

different story, and that’s fine if the guy wins or losses. But
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don’t tell him 20 years later we changed the rules, and that’s
 what we’ve done. - | o
| | MS. FAIR: I think the unusual thing about the New
Jersey Wetlands Act'is‘it took several years, in fact, of a lot
of negotiatiehs to go through. It "also provided forr many
exemptions, and recognizing‘yeur point about property‘rights,
they tried to~make sure that property owners would have the
opportunity to be exempted up'to a certain point. N '
| 'SENATOR  SCOTT: I think 'itfs interesting that

everybody thet’s for this has never been impacted with their own
property. | o |

MS. FAIR: Oh, vyes. | I"m‘~;sorry." A third of my
property is wetlands. ' ’ ' |

SENATOR SCOTT: I would like toysee'eomebody that
losses their money on property that they can’t‘use come up and
say, “Gee, I'm happy that it happened.” I guess there is some
people that might -- there might actually be somebody that says
they’'re very happy because they lost their property. I don’'t
know but-- | | o ', B
| MS. FAIR: Senator Scott, I do have a third of my
~property is wetlands, and I am benefitted by the fact that the

tax accessor takes that into account when I pay my taxes.

SENATOR SCOTT: No, I don’t think so. I'd say,
according to the way they do it, if you’re-- Are you a local
councilwoman?

"MS. FAIR:  Yes, I am. But this was done many years
before I became an elected official. I have floodplain and

wetlands.
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full value?

SENATOR SCOTT: Now, are you paying the taxes on the

MS. FAIR: I pay taxés on the accessed value.

SENATOR SCOTT: Okay.

They don’t take into coﬁsideration the wetlands?

MS. FAIR: Of course, they do, they have to_by law.
| SENATOR SCOTT: ' Really? Okay. There is an awful lot
of peoplevwho don’t get that vacuum, believe me. They pay for
it based on the value that the accessors thinks -—fﬁhey never
worried about the wetlands.

Thank you very much.

Jack Huggihs. | ,

5 A CK G. HUGGINS: I have some papers that‘I.wouid
like to pass out to--

SENATOR SCOTT: What you’ll have to do is sit down in
front of the microphone. You’ll have to state your name, and
then you’ll have to get your statement out.

MR. HUGGINS: My name is Jack Huggins. I live in
Winslow Township, Erlton, New Jersey, which is in the Pinelands,
and’I also own a piece of property in Shamong Township.

I have been dealing with the Pinelands Commission
since 1981 on both of my properties. I would like to pass out
a few papérs to the Senators.

SENATOR SCOTT: Okay, Mr. Huggins, I know you
testified in--

MR. HUGGINS: Yes, sir, I did.

SENATOR SCOTT: --Ocean City. 1If you could, because
we are going to be running short of time -- we have someone else
who would like to testify on this, we have another hearing -- if
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you could make your statement. We have most of the information,

I think, from you, or you can giVe it to Pat Tourpy and then we

| can-- . . .

MR,-HUGGINS: All right. I would give him the papers
~and I would like-- I did not go into it fully, Senator, at the
other place, because you were the only one that was there.

I would like for the rest of the panel to have heard

it, but now I only have a couple——’ I didn t sign up to speak

until some of the other Senators came in.

SENATOR SCOTT: Well, that’s not your--

MR. HUGGINS: And I ll have some excerpts—— |

-SENATORvSCOTT You have to speak when you'’re up here
whether they’re here or not. Senators can come and go as they-—

MR. HUGGINS: All right, let me give you these. These
are engineering tests that I went through with the Pinelands.
It Icost ‘me in the neighborhood of $4000. © Three different
' borings on the same property, because they sent two people to
the property that, to me, were not qualified, they were not
engineers. . Yet, they-took their word over mine. They had my
maps prior to their bOrings.v'They'said they did not have them,
they did have them.

I have documentation from the court, the judge, the
Administrative Court of Law. I was trying to get restrictions
removed from my property. I don’t know if I brought this up the

other night, but I was told if I would purchase a piece of

property-- I was forced to purchase pieces of property. ’They

were talking about purchasing property. = I either had to
purchase a piece of property, or I would not get a waiver. That

was the final line with this staff.
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The staff is arrogant, difficult to deal with.‘
Théy’revmasters of the roadblock. If you do‘prove them wrong,
which it cost me $4000 to do it, and I finally had to end up
getting backhoes and digging two 10 foot holes with two
engineers, and th;t was the third digging to prove them wrong.
| | Then when I did prove them wrong to remove a
reétriction of putting those septic systems with three feet of
fill buried in the front yard, it took them 54 days to answer my
letter. To give me thét -- to remove that one festriction.
This process took 11 years‘out>6f my life. That is wh? I'm
here. | | - .

SENATOR SCOTT:‘ I uﬁdefétand.

MR. HUGGINS: The Pinelands staff is unconscionable.
Terrence Moore usurped too much power. He is a judge, jury, and
execﬁtioner. The reason I’'m here is not for myself, it’s for my
kids, and the peoplekwho come after me. I’'m 75 years old and
have nothing to gain, not from the Pinelands or from'anybne
else, but I hate to sit by and see this dictatorial power over
the people of the Pinelands continﬁevand continue, and we héd
nowhere tokturn. I had no one to go to. If you want to
contest, you gokback to the'Pinelands, you go back to Terrence
Moore and his arrogant staff. » |

I understand there are 18 new things that they came
out with to change and make it easier. They’re 15 years too
late, and the man who executed all of this should be removed
from bffice and that is Terrence Moore. When you get rid of
cancer, you havé to cut it out. You will never chénge the
Pinelands bureaucracy and dictatorial powers until that man is -

removed along with his incompetent staff. I have everything
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dbcumented. I have folders like this on my trials that I had to

“go'thfough. | | |
I'm Sick and tired of it. I lost 11 years. A lot of
- people iost 15'years; - Some of them have’paSSéd away, some of
them'have’moved away. It'’s too late fof théSe people to pass
rules,aftef 15 years.’ The people who run itvshould be remoVed,
period. ‘ | ,
‘ SENATOR SCOTT: Thank you very much. We will
certainly take this into consideration.

| ~We have Tom O’Neil; ‘

THOMAS V. O’ NETIL: Thaﬁk you, Senator Scott and

members of the Committee. - ‘. | |

| o My name is Tom O’'Neil, I'm with the Marcus Group. We
repfesent the National Association of Industrial Office Pafks,
baéically the‘commercial and industrial real estate development
sector in this State. We did represent them at the time the
Freshwéter Wetlands Act was passed.‘ I think I can share with
you some historiqal insights on that Act as you try to grapple
with the queStion’of legislative intent.

"First, I want to tell you that our organization
supported the'Freshwéter Wetlands,ACt that ultimately passed.
We did because a gun was at our heads, as it was at the heads of
the Legislature. The Gévernor had ordered a mbratorium on all
wetlands development. There wasn’t a lot of time for careful
~deliberation. What I hear, the Legislature might have intended
this particular manual or that particular manual.

| Senatofs, it wasn’t like that. There was a'lot-of
pressure to move very quickly.  What I think was the general

legislativé»vintent ‘was that we would have a system of
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delineation and classification where you’d have séme wetlands
that might technically be wetlands, but everyone would recognize
they were of'low quality and low value.  You would have some of
high quality and high value, and the vast majority of wetlands
-- this would look like a bell Curve -- would fall in this

middle area where property owners would have some reasonable

opportunity to use that property, to develop that property.

‘There might be tradeoffs involved. There might be mitigation

involved, but‘I think the legislative intent was for a more
reasonable and rational system of qualification, not a 1987
manual of this versus that. I don’t think that the Legislature
focused so mﬁch on one particular document or‘aﬁother as much és‘
it focused on a reasonable result.

I think that bill did end up as intending.to be a

pretty balanced compromise bétween environmental and development

~interest. I think what’s happened over time is, instead of that

bell curve, we’ve seen a classification process that pushes too
much land into the nondevelopmental area at all.

I had hoped to have with me today Lloyd Tubman, an
attorney'for the organization, who participated in many of the
legislatiﬁe and executive negotiations sessions that were held.
A lot of the action took place in the Senate. Then Senate
Majority Leader Dan Dalton pulled many of us together. There
were heated negotiations with the Department, with the
Governor’s office. She is unable to be here today, because of
a court action, but what I would ask, Senator Scott, with your
permission, if we might submit something to you and to the
Committee in«writing on this.

SENATOR SCOTT: Yes.
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| vMR. O'NEIL: I thinklit;s an~lmpertantvlssue.‘ I
.applaud you for taking another loek at it, because I think there
‘are areas“where-the Department'has'strayed from what was the
intent of many of usvwho:negotiated that Actvandvmany-of‘you who
voted upon and considered it. | | . | ‘

| N ~ SENATOR SCOTT: Tom, if‘youfwould, Ms. Lloyd, I’'d likev‘
~to meet with both of you. o | |
MR. O’NEIL: We would be pleased to.

SENATOR SCOTT- If you can call my office and schedule
it, we’ll sit down and go over it. I'm very much interested in
hearlng what had happen, and so on. v

MR. O’NEIL: Thank you very much

SENATOR SCQTT: Does anybody have any questions?

'Thank you very much, Tom.

This part of the hearing on ‘the Wimmer case is
- concluded and now we’ll-- ,

All‘right. fWe'll begin the hearing; Where is the;—
This is it here, ACR-121. |

Why don’t we start I guess we're all set.

Assemblyman Warsh d1d you want to testify?
ASSEMBLYMAN J EFF W AR S H: Yes, please,
Senator. | |

SENATOR SCOTT: Okay, please, you can start_,the
hearing off. B o | |

ASSEMBLYMAN WARSH: Good morning, Senators, and thank
you very much for scheduling this ACR+121 in as'smift a manner
as you have.

" We have a major problem on our hands, colleagues, with

respect‘to*thls 1ssue, and I'1l tell you why. Let me just get
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out my regs here. Here we go. Now, as you know, I Chair your

counterpart Committee in the Assembly, the Assembly Regulatory
Oversight Committee. I personally, just by way df background,
have hadklo years of experience now as ah Administrative Law
Attorney, having written regulations for the Department of Human
Servites and the Division of Alcoholic Beverage'Control over a
period‘of four years. I know the Administrative Procedures Act
inside and out, something that I don’t believe the Department of
Insurance has demonstrated a respect for, colleagues.

When youflook,through with respect to‘this issue, this-
regulation, while well intentioned, has a dramatic impact not
only on driver’s safety in the State of New‘Jefsey, but on a
very viable and important industry in New Jefsey,'and that is.
the small body'shop industry. ‘

As ,wé all know, the Regulatory ‘Flexibility Act
reqUires aﬁ administrative role making agency to anticipate the
impact of a regulation on small businesses in the State of New
Jersey, and there was a reason why we did that, because, we, in
the Legislature, are very cognizant of the fact that one of the
major engines of growth in the State of New Jersey is small
businesses. Small body shops are an important segment of the
small business sector in New Jersey, and it is one that we have
to with all of our might protect. |

The Department of 1Insurance, - when they ' first

promulgated this regulation,‘chose to look at the regulatory

flexibility analysis as to how it would impact a  small
insurance. Now, that is one of two things that is incompetent

or it 1is disingenuous, and either way it is something that

‘should be regretted wholesale by thiS‘Legi51ature, and it is.
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1something'that the Assembly has already acted onkto releaee from
my Assembly Regulatory Over81ght in the full floor -- full House
vote of the General Assembly ’ '

It’s  laughable. Whenf the Department of Insurance
repfomulgated’the regulation, they did examine inta very cursory
manner the economic impact on smalltbody shop owners. V“The auto
repair industry” -- and I'm quoting from “Economic Impact” --
“The smali auto body repair‘industry may experience a decrease
in total revenue.” They indicated that “asvafresult of’choosing

the optional network, physical damage coverage will represent a

‘dollar for dollar reduction in the aggregate income to

apperimateiy ;2300 aﬁto’vbody >repair facilities presentiy
licensed in Newaereey;”‘ | | |

When former Commissioner Karpinski teetified‘before my
Assembly Regulatory Oversight Committee, he said, “The reason
why we're doing this is that it WOrked well in Florida and it
worked well in Pennsylvania;" At that‘ point, I questioned
Commissioner Karpinski, or former Commissioner Karpinski, and I
hadVetated, “Would you please present that information to this
Committee.” kBecause: let’'s .face it, thefe is no better
infermation for us to have on hand than the experience in
similarly situated states or at least other states. That
information‘reqﬁest has been before the Department of Insurance
-for six or seven months now . kae have yet to see that Yet,
this Department has seen flt to move ahead with this regulatlon,
and I flnd that to be bad government |

I consider that the reason why we have ACR 121 before
you is that we need to proceed, ‘and we need to send a message to

thls.Department of Insurance that not only is this bad policy,
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but that it is bad procedure, that the Administrative Procedures
Act is not being respected, nor is the Regulatoty Flekibilityv
Act. . , | _ |
That’s the procedural Side of this. What I’'ve just
done and there(s’going to be a whole host of people behind'ﬁe'
that you’re going to hear from, but just off the top of my head
and my experience, just as a driving consumer in New Jersey--

The collusion -- the potential for collusion that will

exist between the insurance industry -- certainly, én,industry

known for it’s collusive practices in the history of this

country -- 1is enormous. Because, in this instance, a very

competitive industry Wi11 suddenly become not,as-competitive.
ABC Insurance Corporation and hypothetical will be sending all
of its customers to shop number one. When they do that, where
is the advocate for the conéumer? |
If God _forbid,k Seriator, you were involved in an
automobile accident and rolled your vehicle into or had it towed
to an automobiie body repair shop, when we are all out with it
a couple of weeks later, it’s shiny, it looks new, and it
doesn’t shimmy. Well, we feel good about that. We feel that we
have a vehicle that has been repaired properly, that’we could
put ourselves into and our loved ones and have trust in the
product. « -
| But the reality is that is just simply notitruekand
what you’re going to hear from the industry is that the
collusion that the insurance company‘will be able to produce on
automobile repair shops is, "“Don't repeir the crumble zones,
because,it's too expensive to do, move on. Put an already used

air bag into the driver side and the passenger side. Use
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'aftermérket pérts;” - At é&ery‘singlercritical juncture, the
consumér will be unaware'of'théﬁdangers that now lurk below that
hood, because what do we know as consumers. It’s shinny; it
drives, ;These»people are trained; they mustvdovthe right thing.

- The one person who stands up for the consumers is the

'independent body shop owner who, and it’s happened to me, will

say to me, “Hey, Jeff, you’revgetting screwed here. Because
what’s happening is ﬁhey’re not repairing’this, they'’'re not
fepairing that. They’fe putting,aftermarket parts in there.
“You have to get on the phbne, you got to get a hold Qf your
insurance broker, and yéu have to tell him that you’re not going
to stéﬁd fér this. That you'’re payihg $2000 or $2500 éﬁyear,
and yéu want the parts changed, you want dealer parts, you want
the crumple zones repaired, you’want new airbags put back in
 there so that your‘family is>properly protected.” With this
Departﬁent of Insurance regulation, from a policy prospecti?e,
that independent, objective viewpoint will no longer be injectéd
into the process,fand the one'person that we, as legislators,
are sworn to protect -- that’s the citizens of the State of New
Jersey, not insurance companies and, certainly, not Department
of Insurande bureauCrats -- are the ones that are going to get
most hurt in this process.

ySenator,‘I know that you’ve been hearing testimony for
an hour and a half now, and I can go bn for another hour énd
half, but I will not out of réspect for this great House.
| I would appreciate, Senator, if’I couldvsit'at the
table while the other people who are interested in testifying

would speak.
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SENATOR SCOTT: Absolutely. Anybody have any
particular questionskfor the Assemblyman? (no response) -

If not we’'d welcome you to sit there--

Is there anyone here -- I don’t have anything from the
Department of Insurance. Are they here?

UNIDENTIFIED COMMITTEE MEMBER: I’d like to hear from
them next.

SENATOR SCOTT: Marc, do you want to give us your
names?

MARC V. B UR O: Thank you, Mr. Chairman. Thank you,
Mr. Chairman. My name is Marc Buro.

SENATOR SCOTT: All right, sit down and talk into the
mike. We’re going to record this for prosperity. Your
great-grandchildren are going to listen to this, so they’ll be
able to read about it. | ’ |

MR. BURO: My name is Marc Buro, I m the Director of
Legislative Affairs for the Insurance Department. To my left,
is Deputy Insurance Commissioner Tom Grillo, and to my right,
Regulatory Officer Dwayne Tolbert. I éppreciate the opportunity
to come before you and talk about this very important issue.

I guess, just a few opening comments, if I might, then
we can get into the substance of the regulation and the
Department’s activities on this proposed rule as the Chair
wishes.

The regulation and the concept of body shop networks
was developed by the Department preciSely to respond to a
concern the consumers have been crying out for, which is some
affordable choices on their auto insurance. This concept, if

you will, if implemented, will allow consumers to choose a way
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- to save on “their premiums 1mmed1ately An option that is

totally at their dlscretlon

The Department envisions this not as a new mandate

that would fetce any driver in the State of New Jersey to be
required to obtain coverage through this particular arrangementﬂ
Qulte the oppos1te, it is the ultimate in choice, from our
prospectlve, in that the ultlmate choice as to whether or not
One selects this particular option lies with the consumers
themselves | |

If they re not 1nterested in partaklng in physical
damage repairs throggh a particular network,athey don‘t choose
the option. If somebody is interested and.they -- and the
premium ~savings 1is attrecti#e ‘to them-- The cost of auto
insuranCe, as we all know, is.the‘highest-in the nation here in
Newaersey. If they're interested in saving, excuse me, some
moniey, obtaining some relief from the cost, then they can go
'ehead and choose this particular option.

On the regulation now and perhaps more to the
substance of the procese that the Department has been
following-- ’ |
o SENATOR SCOTT: Go ahead, Senator.

| SENATOR McNAMARA: Just a question on that point.
What you're stating is that they would not be obviously forced
to choose this option. But they would be offered the option as
a money seving. Will they also, at the time when they are told
that their premium will drop, will theyhbe told that they will
not be using original equipment'parts? Is that going'to be part
of the notice? Or is it going to be told, you'know, “Don't

worry there is no pain, this is easy, you’re going to save some
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money. Trust us and everything will be done according to
Hoyle.” I have a particular problem with that after 30 yearSVOf
experience in a business. I didn’t own my own body shop. I
owned a dealership though.
| Quite frankly, I would not use‘cértain body shops that

were suggested by certain major insurers in the State, because
of the lack of quality, the standard was not as high as I would
expect for my customers, and also the fact that they would not
use original equipment parts for replacement parts.

| SENATOR SCOTT: ‘We want 'to continue with ’your
testimony. |

SENATOR McNAMARA: But I’d just like an answer to that
question. Are they going to be noticed ﬁo that fact?

SENATOR SCOTT: You’re going to answer that?
DWAYNE TOLBERT: The manner in which cars are
repaired you’re thinking the new regs change that process.
There is a reg that’s in place that talks about ——‘that requires
that the cér shall be repaired -- I mean, I'm sorry, “restored
to the condition that it was in prior to the 1loss, at no
additional cost to the insured and within a reasonable time, if
the repair facility does not,” you know -- that is part of a

current reg N.J.A.C. 11:3-10.3. We didn’t change that

provision; that provision is still in effect. There is nothing

in the new amendment thét changes that provision.

| SENATOR McNAMARA: But the fact that the shops that
are going to then be part of this new process, are they in fact
going to be required to replace with original equipment parts,

or is that something that is not even addressed? So that the
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person -- what I'm‘interested,in is, the»person who is buying
- the pig in the‘poke‘should know which pig they’re buying.

The problem is when you offer to people—-’vI Ve had
’people who'’ ve- contacted my offlce on health HMO’s that have
stated that what they bought isn’t what they re getting, but
they’re lockedkln because they don t have an option. |

My problem is, if somebody wants to save dollars by
~cutting their cost and sacrificing certain things, that'’s
they’re prerogative, but it shouldn’t be that:they're’ledbintof‘
believing that “A” and “B” are identical. |

vMR. TOLBERT If your question is whether or not
aftermarket parts are accepted currently in repair fac111t1ee
when they’re repaired, the use of aftermarket parts is in the
partial loss regulation. There is nothing that,chanées that
- now. This current reghdoes nothing to effect the standard that
devriates from the current standard that -- is used now to repair
aﬁtomobile faci-- _

, SENATOR SCOTT: So then ycur answer to the Senator is
that they don’t necessarily have to use the new parts, and so
on, original equipment, and so on. v | i

MR. TOLBERT: There’s nothing that requires you to use
new parts now. |

'SENATOR SCOTT: That's a real big problem that we’re
having with this whole idea. If someone, as Senator McNamara

said, if I walk in the shop and say, “Look, I'm paying, I don’t

have collision -- I don’t have collision insurance. Let’s sit
down and talk. Can we go buy second market or whatever --
aftermarket parts? I need to cut the cost.” That’s my deal,

I'm making that deal on my own.
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But if the insurance company, because I.bought for $20
bucks a year-- If I bought this reduction and the HMO --
whatever you want to call it -- in auto insurance, now>I have to
go by what they tell me. They’re certainly going to tell -- the
insurance companies are certainly going to tell any-garage or
agency that repairs cars, “If you repair under ours, here’s what
we’'re going to pay you and you better use these secondary market
pafts."

| Let’s keep going. I want to hear--

Yes. |

MR. TOLBERT: Just in response to that, I’d like to
say that currently the reg says in terms of 'adjﬁstment bf
partial loss-- The provision is 11:3-10:3(g)2, and it'says that
it should “cause the damaged vehicle to be restored to the
condition that it was in prior to the loss.”

Once again, all I can tell you is that provision has
not been changed. Nothing in the current regs that we adopted
nor the proposed amendments changes that standard. That is the
standard that we’re operating under now, and that standard has
not changed and does not change--

SENATOR ZANE: Senator Scott.

MR. TOLBERT: --as a result of these particular rules.
These rules do nothing to change that standard.

THOMAS F. GRIULLO: Senator, if I may respond.

SENATOR SCOTT: Senator Zane. |

SENATOR ZANE: Have you given some thought that if in
fact your regulations were adopted and approved and implemehted
that you ultimately would change those regulations that you just

talkéd about. Has that been discussed?
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MR. TOLBERT: In terms of changing the standard?
SENATOR ZANE: That's right. | |
'MR. BURO: To lessen--
MR. TOLBERT: To lessen the standard?
SENATOR ZANE: That’s right.
MR; BURO: No, there’has been no though£ to lessen the

standard of a quality of repairs as a result of the regulation.

SENATOR ZANE: What is the 'average savings you

anticipate per‘Vehicle, per year?

| MR. BURO: Depending upon the pricé of the level of
value bf the car-- |
SENATOR ZANE: I understand, that’s why I said
average. | |

MR. BURO: --between $40 and $70 savings to the
consumer as a result of this option. | v

MR. GRILLO: Senator, if I just may addreés Senator
McNaméra’s-—

.~ SENATOR ZANE: Well, go through the Chair.

MR. GRILLO: -=-response about the buying the pig in
the poke. I conducted the public hearing, and I took the
testimony regarding this regulation from all sides.k One of the
facts that came out in the testimony was that a consumer, even
if he éhooses this option and had an accident, he would still,
if he was not satisfied with the shop or the type of shop that
he had to take his car to, could rescind that option and take
his vehicle to the shop of his choice. He would certainly-- |

SENATOR SCOTT: Even though he chose it and after the
fact of having an accident and now he went to the Shop

recommended by the insurance company, he can say, “I don’t like
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it, I'm going to rescind and I want the other option. I will

pay the extra $40 to $75 premium for a pro rata” -- whatever it
may be at the time -- “and have my option to go with a
different”-- -Is that what you’re saying?

MR. GRILLO: Yes, that was part of the testimony I
heard during the public hearing.

MR. BURO: It’sivery——

SENATOR SCOTT: Senator Ciesla.

SENATOR CIESLA: Is that what you’re saying, or are
you saying that you would allow the individual to go out of
network and pay the difference on what you allow on the actual
repair to the car and what the repair to the car would be at the
independent, not networked,‘body shop? Are you saying that
you’'re going.to allow the individual back in, pay the premium
savings differential, and then he would be allowed to go as if
he never selected the HMO type coverage in the beginning?

MR. BURO: I think the specific answer to the

~question, through the Chair, would be that it would depend upon

the filing that a carrier who was interested in providing this
option to its insurers would file and ultimately be approved by
the Department. There could conceivably be arrangements such as

the one YOu articulated. There could conceivably be

~arrangements which mirror the process that is currently in place

with a health care PPO where, as you alluded to, there may be a
differential between amount reimbursed to the body shop and an
out-of-pocket cost by the consumer. None of those situations,
however, could hit the street and become reality until the

Commissioner of Insurance approved the overall rate filing. So
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not to be funny with the answer, but I think your gquestion

alluded to two possible‘answers.

SENATOR CIESLA: But wouldn’t you agree that the

‘ecnnomic]incentive for the individual to have an arrangement
that you suggested that would allow the individual to only pay
the premium différential Would not be sufficient in order for
them to be involved in the process? | | |

MR. BURO: I think that question would be answered by
each individual carrier. We’'ve had comments from quite a number

of insurance companies with respect to this program. Some

companies are interested, others are not, because of primarily

what YOuvsaid. In their own corporatefdeéiSion, they don’t feel
that giving up $50 per vehicle on incbming premium is worth it
“to them. ‘Sd égain, there are certain situations where it would
 work and others where it wouldn’t. -

| SENATOR CIESLA: Would there be a statement when the
individual bought +the coverage that would give them that
particular option that would say, “Should you be dissatisfied
with the type of coverage proVided, you will have the option of
paying premium differential which is calculated to be 'X,’ which
wonld allow you to have coverage at any body shop”?

"MR. BURO: Clearly, the Department is absolutely
committed to making sure that this option, aé well as a number
of other options that we are in the process of developing or
recommending for enactment, would be reflected on the buyer’s
guide‘and the coverage form. So there would be in the policy
form itself. |

-SENATOR CIESLA:  But an insurance company could

~select, in their filing, to not comport with those guidelines.
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MR. BURO: That would not be an optional -- an option
of the insurance cémpany. We regulate therbuyer’s guide.
 SENATOR CIESLA: So then are you saying that in effect
you will have that information available to the consumer at the
time of purchase in a:way that they’ll be able to understand it?
| MR. BURO: Absolutely. Absolutely. v
SENATOR SCOTT: Let me ask you this before-- I want

to make sure, because this is-- I can visualize everybody --
everybody -- every insurer taking that option, because they’re

going to save $70 with revisal, then if they have an accident,
in that year all they have to do is say, “Wéll, okay, i doh’t
like thé'deal, so now I'm going to pay the $70 and I’'ll take my
other option.” ' .

Are YOu telling me the insurance carriers are going to
abide by that? I éan’t see that for the life of me.

-~ MR. BURO: With all respect, if I could reiterate my

" response before. That particular situation which you’re talking

about right now is one of a myriad of options that an insurance
company could conceivably file with the Department for approval;
I'm not suggesting that .an opt out of the network at the time of
loss would be as simple és paying back the premium savings you
achieved.

SENATOR SCOTT: Okay. All right.

MR. BURO: It’s one of a number of situationS'that‘the
Department would have to review and approve. |

SENATOR SCOTT: Okay. That’s not an option now.

MR. BURO: Correct.

,SENATOR SCOTT: I want to make very sure of that,

becaﬁsekif that was true, then it would be our obligation as

59




legislators to tell all our consﬁituents, “Hey, don’t pay the
$70. 'If you don’t have an accident, you’re ahead of the game.
When you do havé‘one, pay the $70.”

Ifm;sorry, Senator Sacco. _

' SENATOR SACCO: I’m‘even‘more thical. I see -- and
I know that’s hard to be. I see that people will be eventually
paying more for choice, and those who supposedly' get the
discount wiil be paying what everybody else will be paying
today. This is somehow going to jack the ratesvup. Choice will
be, “Well, you’re paying more because you have choice.” Those
people who are paying $50 less, that $50 will be in those
prémiums in a very short time. This is going to escalate the
scale.

SENATOR SCOTT: Jeff, did you respond?

ASSEMBLYMAN WARSH: Just with respect to one point
about assuring workmanlike quality work on the cars. The

regulations as proposed N.J.A.C. 11:3-10A-3(b)3. It says,

“Insurers shall ensure that the standards used to determine the'

quality of the workmanship and parts used are consistent with
the requirements for the traditional market.” What the hell
does that mean?

SENATOR SCOTT: What does “traditional” mean?

ASSEMBLYMAN WARSH: How does fhat‘protect automobile
drivers in the State of New Jeréey? That I don’t know. With
respect to the earlier point méde by the Departmeht of Insurance
that it would be restored to its earlier shape, a) How would a
driverbknow that?; and b) It’s got airbags when it came in here,
it’s got airbags when it’s going out. I mean, that’s the same

thing when, in reality, it would be very easy for insurance
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companies -- and they do it now to urge their network --
networks exist now, understand that -- for their network body
Shops to use used airbags. I think that is a real cause for
concern. That should be a cause for concern. It seemé like it
is in this House as well as in ours.

SENATOR ZANE: Mr.‘Chairman.

SENATOR SCOTT: Senator.i

- SENATOR ZANE: You are Deputy Commissioner, is that

correct?

MR. GRILLO: ' Yes, sir.

 SENATOR ZANE: Did I not hear you say that when you
conducted the public hearihgs, bne of the proﬁisidns“you'were
talking about was that people’would have the opportunity, if in
fact there was an accident and they were going to one of the
designated companies, if in fact at that time they wanted to
change that, they could at the time of an accident? Didn’t you
say that? |
MR. GRILLO: . Yes, vyes, through the Chair. Yes, .
Seﬁator—— ' |

SENATOR ZANE: Well, didn’t the gentleman next--

MR. GRILLO: I did take testimony on that.

SENATOR ZANE: I’'m sorry.

_ MR. GRILLO: There was testimony from witnesses who
appeared before me who testified that that is part of the
regulations and thatvdption would be available.

SENATOR ZANE: | Well, unless I misuhderstood, the
gentleman next to you disagreed with that. ' Did he not?

MR. GRILLO: ©No, he did not, Senator. Respectfully--

SENATOR ZANE: Now-- Well, what is it? |
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MR. GRILLO: I believe--

SENATOR ZANE: Yqugean or you can’t?

MR. GRILLO: I believe-- |

SENATOR - ZANE: Let'me give you a hypothetical. You
just answer yes Or no. | | ‘v, |

I have opted to save the $4O to $75 | I have an
acdidentr they tell me -- my carrier says you ve got to go'te
XYZ body shop, and I say, “I know todymuch abontbthem; I don’t
want to go there.” Can I then go to my agent and hand h1m a
prorated $40 to $75 and go wherever I want? Yes or no?

MR. GRILLQ: I can’t answer that‘questions with a yes
or no, Senator. o o | |

SENATOR ZANE: I thought‘we just resolved that.

MR. GRILLO: I believe, Mr. Buro, testified -- I
believe Mr. Buro testified that that question would ultimately
be answered and responded to“in the'filing that an individual
insurance company would make with respect to implementing——

SENATQR ZANE: Didn’t this gentleman sitting next to
you say, QWe regulate, we tell them what they?llloffer." - Didn't
yon just say that? ' |

MR. BURO: Let me'state,thiskagain.

SENATOR ZANE: Just a seCond,'would you answer my

question? Didn’t you say that?

"MR. BURO: Absolutely, the Department regulates the

filings--

SENATOR ZANE: Well, do you or don’t you regulate them;

as to what they w1ll or will not offer?
MR. BURO: The con51deratlon for a consumer who opts

out of a network at the point of loss is absolutely regulated by
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the Department of Insurance. The carrier could have one of a
multiple range of considerations, if you will: a return of
premium; an égreement that the consumer would 'pay the
differential between what the insurance company would pay an
in-network body shop for that repair versus what an out of
network shop would‘charge, It’s very, very similar to what
we’ve all experienced and what we’ve all dealt with on PPO--

SENATOR SCOTT: We're getting mixed--

’SENATOR ZANE: Bullshit is what you’re getting.

MR. BURO: --in health insurance. There is nothing
new here. It’s a very similar concépt. -Consideration is whét
a consumer would have to pay at the timé of loss if they opted
not to abide by the network. That consideration, again, could
take form in many different ways..

SENATOR ZANE: Of course, that is not what you said.

MR. BURO: If I misspcite the first time, I apologize.
But I believe I was consistent, and let this statement reflect
what I intend to say.

SENATOR SCOTT: 1Is there anybody else confused?

SENATOR CIESLA: Nb, now I understand.

My concern with respect to what they’re suggesting is
that those alternatives that will be contained in the filing
that will be approved by the Department are going to be
somewhere buried, not very conspicuously, in a policy offering
that frankly a consumer is not going to be able to prominently
understand, I'm afraid. It won’t be until the time of loss that
they’1ll find out that to opt out of a network, it will be

enormously expensive, perhaps, if the insurance company selects

~as their only alternative, which is approved, that they’ll be a
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return of'premium. So they'll be left withbthe alternativevof

having a wrecked car, body shop XYZ, or here’s your money back

and have a nice day, ybuf policy is'cancelled. 7

| SENATOR SCOTT: Does anybody have any*more-questions?
| | SENATOR ZANE: Mr.l‘Chairman,.~I don’t have any

questions, but I have a meeting at 12:00. I would like to vote

to release the bill. I'm going to leave you my vote. I'm

voting to release. . |

| 'SENATOR SCOTT: Thank you.

We can get on with'the.other‘—e there are people who

would like to testify and we’ll keep going. '
f Thaﬁk you very much.

‘Fortunately,'we’re having it‘taped, so we’ll be able
to try to read through what wasyjust:said,. I'm Sure’you’ll get
a copy and'yeu can find out what yeu seid, too. Because some of
“Vthe things kind of went back and forth. }

MR. GRILLO: Thenkvyou-very‘mUCh for the opportunity,
Senator. v | v

SENATOR SCOTT: Thank you. |

I'd like to call, Mr. Lou Melango, President of New
Jersey Auto Plan. | | o ‘ |

I would suggest, by the way, uthat if you have a
statement, in the interest of time, that you makeithe statement
and we’ll go from‘there; becauseewe are being pressed for time.

What is New}Jersey Auto Plan? Would you -- well, when
you sit down, you can givefydur name, and so on. :

.‘If’yeu'll introduce yourself. |
LOUIS MELANGO: Thank you, Senator. Good morning,

for like five minutes.
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My name is Louis Melango, I'm President of New Jersey
Auto Plan, and we are a managed auto care company. I would like
to thank you, first of all, for the oppoftunity to express our

opinions regarding managed auto care and try to explain exactly

what managed auto care is from the point of view of the consumer

and the insurance industry and the body repair industry.

I think the simplest way to truly understand managed
auto care 1is to understand how the collisioh claims are
presently being settled. Assemblyman Warsh brought up a good
point earlier when he séid, “We should be looking into what is
happening in other stateé with managed auto care.” »I’d iike to

carry that a step further, if I may, by séying let’s look at

~what’s happening in New Jersey under the present system

regarding the settlement of automobile physical damagerclaims.

The two biggest consumer complaints regarding
collision insurance are the high cost of premiuams and the long
delays before the claims are settled; These complaihts have
been significantly reduced with the implementaﬁion of direct
repair programs.
| A direct repair program is simply a contractual
relationship between an insurance company and a repair shop that
is designed to provide consumers with efficient, cost-effective
claims services.

The recently adOpted regulations regérding managed
auto carevsimply clarify these plans and provide for'anremium
discount and operational guidelines.

To summarize, direbt repair programs are ongoing and
have been in the State of New Jersey. Managed auto care is'the

next natural step.
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I'd like to compare the two a little further.
SENATOR SCOTT: May I ask one thing?
MR, MELANGO: Certainly. ‘: |
_SENATOR SCOTT: If your company‘-— you’re probably an
éxcellent company--—.if you were cut out , if'New Jersey Auto
Plan was not on the:approved 1ist of most of{the carriers, would‘
you feel the same way? ’
MR. MELANGO: = Yes, I:woﬁld. ‘ | _
SENATOR:SCOTT: Even though they put you out?
' MR. MELANGO: Absolutely. o |
SENATOR SCOTT: Okay. You don’t mind givingryourself
a littie roéd Cﬁt;  | o - : |
MR. MELANGO:  Wel1, we’re doing it now.
SENATOR SCOTT: No, I'm saying -- but that would be a
different ball game. | | |
_MR.F MELANGO:  No,? I feel Strongly' enough . toWards
'managed auto care as an honest approach to increase the'level of
service énd reduce  the prémiums, as well as provide for a
quality repair environment, that i[ would 1like ﬁd see it go
"forward whéthér or not we were part’of thevprogram..'That’s
based on 30 years in the collision repair business and the last
six study in automobile physical damage. |
| Going back to comparing thése two programs as we
pefceive;‘l’ddlike to point-- |
SENATOR SCOTT: Mr. Melango, we have your statement,
'if you could summarize. I_haté to do it to you, but you know,
- you’ve made a good point. | |
MR. MELANGO:  I'll run right through it, Senator.
SENATOR SCOTT: I'd apprec'iate that.
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MR. MELANGO: 1I’ll cut it in half.

Right now, approximately. 80 percent of the consumers
involved in the collision repair asked to be directed to a
repair shop by the insurance carrier, 80 percent. The
overwhelming majority are satisfied with the outcome of the
claim.

I'd like to just quickly compare these two plans.

We’'re comparing direct repair programs, once again, which are

- established and accepted and ongoing in the State of New Jersey

with managed auto care. ‘

Here we go: Both plans rely on contractual
relationships between the repair shops and the vinsurance
companies. Both plans direct the insurer to preferred shdps.
Both plans provide for more efficient, cost effective claims
handling. = Both plans must follow established guidelines
regarding repair quality and inferior parts usage. I need to
expand on this just a bit. The aftermarket parts issue -- the

poor quality of parts has been an issue. 1I’'ve mentioned this

‘many times before, and I think it’s a hard point to comprehend,

but I’'11 try again: _

Under the current sysﬁem,,and I believe under the
current guidelines, the insurance companies have the right in
some instances to use aftermarket quality parts -- aftermafket
repair parts -- as long as they meet certain standards. It’s
not going tovbe any different under managed care. None of the
rules change. Managed care and direct repair programs are so
similar it’s difficult to separate.

There is a slight difference. Direct repair programs

are offered at the time of the claim. In other words, if you
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opt for a'standard policy and\you crash,bthat'is the time the
insurance company says “Would you like to go‘to my repair
'shop.” ~That’s like needing your gallbladder removed and the
ldoctor comes wheeling in and says, “Would you like us to do it
here.” I would much rather decide whether l want to pick my own
- medical practltloner prior to needlng the service. Our plan

allows that choice.

Secondly, the managed auto care-- I'm sorry, we'll
offer that choice. The one difference in the plan is managed
\care offers a premium discount We have 85 percent of the

people’ optlng to be dlrected to a repair shop 1n a plan that has
proven to speed up clalms and reduce cost somewhat, and the
insurance companlesvthat choose to partake in this plan are
" willing to provide some of the'saving onto the consumer.. We're
doing nothing here but inhibiting a cost saving to be_passed on
bto the insurer. I don’t think that’s what the intent of the
lawmakers is. I just‘think they‘don’t understand this.plan;

SENATOR SCOTT: Well, with all due respect, I think we
do understand it very well. We may have a difference of opinion
on it, but we do understand it. |

| »If YOu could sum up right now.

MR. MELANGO: Okay. That’s it. The plans are very
similar. The difference is our plan offers a premium discount
and the timing of the choice is slightly different. Now, that
plan is‘in‘front of the Committee now, obviously, and we sure
hope-~ There’s a lot of research that went into this; on our
behalf, on the Department of Insurance’s behalf, and we’ve
“spoken to a lot of people that are interested in these types‘of

‘plans. We'd like to see it move forward.
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SENATOR SCOTT: - Thank you very much.

MR. MELANGO: Thank you for your time and your’
consideration. | |

SENATOR SCOTT: Thank you.

Mr. Donald Scarry. I ask that-- I mean, I know
you’ve us given enough reading here for at least a half an hour.
DONALD M. SCARRY, Ph.D.: Good afternoon,
Senator. There is more than enough material for you to read and
it’s timely and it’s got words ‘like alagopsosomy (phonetic
spelling) in it, and so on. You can forget the most of it.

SENATOR SCOTT: You use the KISS principle, I hope.

MR. SCARRY: Yes. |

I alse wanted to remind the Senator that I'm no longer
on the Urban Enterprise Zone Authority. Therefore, I'm not here
under subpeena. Therefore, I can recall all the,details of this
study. (laughter) | |

If you take a look at Table 4.1, which follows page 16

in the study, I’'m going to take it through seven stepé without

~explaining them, and I think you’ll see what I'm doing.

If you assume that the premium reduction is $50 per
vehicle, and you assume that 50 percent of the vehicles in New
Jersey go into the/ plan, premium reductions will be $165
million. That will be $165 million that will not flow into the
auto body industry. That is step one.

Again, assumingvthat it is‘$50 per vehicle and 50
percent participete, there will be some lower activity in the
auto body sector. State, Federal,‘and local taxes will decline

by $43 million, and we can break out State and local and

Federal, but I put them together for simplicity.
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Again, assumming a $50 reduction and. 50 percent
participation; workers’ wages in the industry'Will decline by a

because I've taken care of those

net of taxes, of" cQurse,
bgforé, will decline by $56 million. N
‘If'youvgo to Table 4.2, which is on the next page, and
gOawith the‘same set of assumptions-- I have to explain one
word “value added,” that is avvefy simplebconcept, value added.
If a body shop buys a headlight'rim for $10 and pays a worker
$io to put it on and charges'$50 for the repair, the value added
has been $30. It is the source from which -- that profits come
- from and capital costs come from. It’s essentially a source of
wealth. | - | |
- If.yoﬁ assume again a $50 reduction for choosing the
option/and~50vpercen; choose it, 87.9, $88 million‘value added
lossés in body shops alone. But remember that evéryfindustry in
New Jersey has éorward and backward linkages. In the body shop
industry they are very easy ﬁo see. The body shop industry buys
paint and glass‘andﬂsteel and plastics and rubber and other

things, and the forward linkages are thevbutcher, baker, and

candlestick maker. Value added IOSseS'in other than body shops

‘under the same set of assumptions would be én excess of $51
million. v
" What I did was I totaled those losses up without any
double éounting, and I éaid thatbthe»IOSSes to society out of
$50 savings and 50 percent of the cars opting in would be $237.9
million. For that we have saved $165 million or immediately on
the'day that this happens\a $73 million loss to everyohe;
Now, I’'m not saying that that loss will stick around

forever. That 1is the loss that occurs to society before the
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market adjusts. But I want you to think about where the capital
that is used in_bbdy shop industry has any utility in any other
industry. I think that that will fall to zero. People who have
invested human éapital in body shop skills, the workers, will be
on unemploymenﬁ for a long period of time, may need heavy
retraining money, or may permanently wind up in lower paid
service sector jobs. }

If there are any questions, I’d be happy to--

' SENATOR SCOTT: Anybody have any gquestions? (no
response)

Well, you know, this is terrific. I'm sure you put a
lot of work into this.> It looks like.whatever we want to know
about it, it should be contained in here.

MR. SCARRY: It has no industry ddta in it, Senator.

It’s all Department of Commerce data. | |

SENATOR SCOTT: There is no reference in heré of the
UED?

MR. SCARRY: No, sir.

SENATOR SCOTT: Okay.

MR. SCARRY: That’s why I recall every page of it.

SENATOR SCOTT: Okay.

MR. SCARRY: Thank you.

SENATOR SCOTT: Thank you very much.

David Ward, Coalition fﬁr Quality Auto Repair.

‘ Introduce yourself, please.

DAVID "B. WARD, ESQ.: Senator Scott, thank you.
David Ward representing the Coalition. With Assemblyman Warsh'’s
permission, I will give you a copy of the legal analysis that

I've done with respect to this issue.
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SENATOR SCOTT: ~We'd appreciate it. | |

MR. WARD: I’would‘make.one‘very brief comment about
 it. There are‘two_clear legislative intent iseues thet the
Department of Insurance has really ignored. Assemblyman Warsh
referfed to the first one being the small business rule that‘
- requires the Department to take an appranh'which Will minimize
adverse and economic impact on the small business,~andvthey have
~simply failed to do that. That’s difectiy—and contrary to
_legisletive‘intent. It gives you'cause and reasoﬁ to seek to
“overturn that activity. | | ‘;

| | The second thing I will point out, which I don’t think
" has been breught oﬁt today,bie that what thelDepartmentiis‘doing
is revereing two fundamental rules which have been declared by
the.Legislature and by existing regulations ae unfair claims
practices. That isﬁ the Qery fact of assigning an insurer --
assigning a required'repair shop to be used by the ihsurer;
secondly, a rule that prevents the insurer from sehding the
| cheek in payment for those repairs directly to the repair shop.
' Both of those things in existing law are unfair claims

praetices, The legislative intent is clear. That has been the

law for 15 years.. The Department wants to turn that»upside”
down. There could be no clearer indication that they are
violating legislative intent. That'’s why we’re here. That's

what’s going on, and I thiﬁk youvsheuld fQCus on that. The
"details of that are in my letter to Mr. Wersh which, with his
permission, I’1ll give you a copy and you can‘look at that.
SENATOR SCOTT: Thank you, and we'’'ll make sure
everybody has a copy of it. |
| MR. WARD: Thank you.
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SENATOR SCOTT: \Tha'-nk you.

Donald Haf&ey, Englewood Volvo, Incorporated. -
DONALD W. HARVEY: Thank you very much for
allowing me to speak. My name is Donald Harvey, and I represent

Englewood Volvo which is a dealership in Bergen County. I have

been the body shop manager -- rather I have 25-years experience

in automotiverrepair. I am certified with ASE, Automobile
Service Excellence, and I-CAR, the Inter Industry Conference on
Auto Collision Repair.

One of my many duties is to assist in the determiningk

 the actual cash value of a car at the end of its lease or at

vehicle trade-in time. One of the things that has an awful lot
to do with the actuai cash value is, 1if the car had been
involved in an accident, is that car repairéd undetectably. If
it’s detectable either in an off color door panel or somethingr
that doesn’t fit correctly or even residual frame damage, it
dramatically reduces the value of that automobile.

I have a damage assessment sheet or rather a tréde=in
aSSessmeht sheet -- excuse me, I'm a little nervous -- here
within my paperwork. Ifd be more than happy to give it to

whomever would 1like it -- where a customer, prior to my

testifying at the meeting last week, came in the evening before

with ‘a 1991 Volvo -- rather a Saab 9000 series car. - The

wholesale value on that particular automobile should have been

© $12,200. It had a few miles than -- a few more miles on it than

it should have. With that figured in, it would have been worth
about $9000. Because of the fact that it had been repaired and
not been repaired correctly, the value was dropped down to

$6500. The customer lost $2500. When I asked the customer
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where the car was repaired, he would not tell me, and I
respected that;and understeod-that; WhenVI asked him if it was
repaired by a shop that was recommended by his’ewn insurence,
his answer to that statement was yes. |

When you’re dealing with a shop that is getting a lot
of business every month from the insurance company, the fact of
using aftermarket parts comes into play vefy dramatically.

I have some reports here from Volvo on some tests that
they have done with crash test data and corrosion tests that
they have done. Volvo, as you know, has a reputatien for safety
development, and‘engineering»isvright upvthere.'

'Volvo introduced the three-point safety belt which is
now being used in almost‘every automobile produced in the world.

In their lease égreement.-- in Volvo Corporations’
lease agreement, there is a statemeﬁt, and I’ll quote, “You
agree - to use genuine manufacturer’s replacement parts - when
making repairs to the body of the vehicle such as fenders or
doors and its major components." That speaks for itself. Any
car thet Volvo is going to get back at the end of a lease they
want to make sure that its integrity and safety ie as they
produced it. | |

| I can go on and on with many other things that that’s
my feeling as one of the crux of this right now. I have an
estimate from All State, one of the major carriers in the State
of New Jersey. There is an aftermarket disclaimer on the bottom
of every estimate. That disclaimer is, “This estimate has been
prepared based Onvthe use of automotive parts not made by the
Original'manufacturer. Parts used in the repair of your vehicle

by other than the original manufacturer are required to be at
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least equal in like, kind, andvquality in terms of fit and
pérformance and warranties to replacement parts available from
the original manufacturer.” Performancé to me, is if they were
crash tested. | o
| To my knowledge, there is no data on aftermarket parts
being crashed tested, and the fact that they do not hold up as
the factory parts do is amplified by the paperwork I would like
to present to you. | |

If you have any questions, I’'d like to answer them,
and I thank Jeff Warsh for bfinging this ACR-iZl into play.

SENATOR McNAMARA: Mr. Chairman,; just for the record,_
and I appreciate thé fact that Volvo-- But having been a Ford
dealer for ste_BO‘years, the quality and standards; I would
suggest, are just as-high as the American manufacturers. But I
fﬁlly concﬁr in what this gentleman is saying, because when we
appraise cars on trade-in, the discoloration of a panel or any
work that was not done up to standard severely impacted on the
value of that car,kand the newer the car was, the greater the
impact. |

"MR. HARVEY: Thé important thing--

_ SENATOR McNAMARA: If it was a IO-Year-old'Carr it’s
one thing,bbut when you’re talking about 2-, 3-, 4-year-old
automobiles, péople can lose anywhere from $2000 to $6000.
| MR. HARVEY: That is very important.

SENATOR SCOTT: What'you're saying, Senator, in your
leasing experience -- you mentioned the lease specificélly says
a Vol&o you must have original parts by the manufacturer;'is

. AN )
that what is general in the industry?
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SENATOR McNAMARA: I;m‘really not:-- I didn’t do a lot

of leasing, so I'm not that familiar with it. But‘I wouldk
expect so. But I can tell you that we appraised Ears that came
in off lease and when we did--

MR. HARVEY: They were worthless.

SENATOR McNAMARA: --they were worthlesé.

MR. HARVEY: Most certainly.

SENATOR McNAMARA:  --if they weren’t done up to
standard. I can tell you that what he’s suggesting that that
party would not say what body shop that they were directed to go
there that was like standard operating prbcedure.

MR. HARVEY: Absolutely. | |

SENATOR SCOTT: Thénk you very much, and if you have
something to leave, our staff aide will take that. H

We ha&e Paul Bontempo, Tom Elder, Charles Bryant,
George Van Arsdall. Paul, #f I can give a little advice: the
KISS principal here, too, we could keep it short and simple.
PAUL N. BONTEMP O: Thank you, Senator. We already
know“that Senator Zane recorded his vote in our favor, so we
know we’re oné vote ahead. We certainly hope the trend
continues.

SENATOR SCOTT: We certainly wouldn’t want to Stay
long enough to start reversing—?

MR. BONTEMPO: Going backwards.

SENATOR SCOTT: --reversing the procedure. That has
happened, as you know. ‘

MR. BONTEMPO: Well, we’ll try to be brief, Senator.
Thank you. ‘ o
SENATOR SCOTT: Okay.
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MR. BONTEMPO: First of all, Senator, thank you so

much for hearing ACR-121 today. It’s very timely. Time is

incredibly of the essence, as you know, to try to make this
happen in the remainder of the session. So we're very grateful
to you for scheduling this and certainly grateful to the members
of the Commitﬁee,for hearing it.

As you know, this process started back in February
when the Department of Insurance proposed this regulatiqn. The

Coalition for Quality Automotive Repairs, who is represented by

- the gentleman of this table, quickly was formed comprising of

two different trade associations.représenting several hundred
auto body shops in New Jersey to oppose the proposed régﬁlation.

| I will go on record, the Department of Insurance was
gracious. They welcomed us into their office‘in a very short
period of time. We made our points. We thought we made good
points, but we didn’t know if thw2y’struck home. We followed

that with hundreds of letters from not only body shops owners

and employees, but from auto dealers, their emplbyees,/from Ford

Motors, from General Motors, from the National Federation of
Independent Business, from the gasoline retailers, from New
Jersey.Car, Charles Walton’s people, Thé Dealer’s Assoéiation.

Despite that, despite hear -- getting a number of

letters from legislators, including members of this Committee,

despite the President Protem of the Senate meeting with

Commissioner Karpinski to voice his objections and concerns
--despite all of those things, and by the way, we also
respectfully requested a hearing -- a public hearing -- on the
issue. We were respectfully declined in writing that request,

and despite all that, and add to that despite ACR-121 being

77




everwhelmingly approved by the Assembly in June -- despite all
those things,‘Commissiener Karpinski in August of this year
adopted the regulation effective January 1. By the way, you
heard‘about a:public hearing, in‘which we appreciated having,
, vbut the public hearing> was scheduled one month after the
adoption of the regulation. Kind of closing the der‘after
‘everybody is out of the barn. ’

We promised to be brief, that’s it for me. These
gentlemen, Tom Elder, Charlie Bryant, and George Van Arsdall
“would like to just comment on‘a few issues raised, but I've
'_implored them to be brief, because I think so far we look like
we know how to count. | | |

SENATOR SCOTT: Okay.

MR. BONTEMPO: Thank you.

SENATOR SCOTT: - Yes, make sure you introduce yourself
as you speak.® i
TOM EULDER: My name is Tom Elder and I'm employed by
Compact Cars Inc. It’'s a large body shop in Central New Jersey.
I'm representlng the body shop industry today.

Obviously, we believe that the formatlon of auto
repair networks will do serious harm to the auto and collision
industry. The research that Dr. Scarry presented to you I
believe is just a miid version of what may actually occur.

Just to set the record straight, his research is based
upon standard industrial classification numbers indicating body
shops, and ohly'llOO body sheps are in that research. There are
2237 body shops registered in the State'obeew Jereey. So if
anybody could add, it’s double -- the effect would probably be

“double. It’s definitely a problem here when you take this
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regulation and put 1t against free enterprise in New Jersey and
it redistributes the amount of WOrk in the marketplace. It
takes it away from some shops and gives it to other shops‘
without any fair competitive advantage. This’is totally against -
what we seevin New Jersey. | N

We are here in New‘Jersey to support small businesses.
The Governor has said she’s here to support small business. We
want to grow these businesses without stifling‘regulations,'and
we feel that the collision repair industry‘has'strOng’ties,to
the rest of the economy We don’t want to foul that up. ‘Add
that into a couple of other p01nts that I’ 11 drive home quickly

The insurance industry has got one break after anotherr
break. For example: 1) The.enforcement of DWI has seriously
cut down on a number of accidents. 2) The insurance surcharges
have completely or almost completely eliminated those claims
from $0 to $2000. It’s all been brought by your constituents to
you. ; _

I'm sure that-thevsurcharges are horrible. They’re
anywhere from $400 to $600vper year for having an accident that
is an at-fault accident, where you’re 50 percent or more at
fau1t.' Most of the insurers opt not to turn those claims in.
So the insurance companies have already gotten this major break.
Have they reduced premiums because of this? Has anybody seen a
"drop in premium? I certainly haven’t. Nobody that I know;of
has. Claims are literally gone in that area.

Consider also.that many of the profits that insurance
companies»make‘are from property damage. That’s the collision

repair, the comprehension repair. Most of their losses
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‘according to/“StandardS'and‘Poorsf” come,from‘bodily injury
settlements.

fWhat> are we doing here trying to save insurance
dollars inrthe wrong place? They’re making a profit here. Are
‘we 901ng to make more proflt for them'> | |

Currently, many of our members have been contacted by
major insurers interested in these programs looking for
additional concessiormns. I'm here to tell you that I’'m one of
.the closest cost-controlled persons in tne State. I oan‘tell
you that body shops make between O and 5 percent of their total
sales l Thelr net profit is 0 to 5 percent _
| You want - to ‘ring the sponge out a little b1t more,
.this is not\the place. It’s going to be rung out of the
COnsumer. The consumer is going to see it in a lesser quality
.repair and‘lesser‘quality repair parts on their cars.

A recent talk with the Governor -- very short talk
with the Governor said-- ’ ‘ '

'SENATOR SCOTT: I hope it’s true.

MR. ELDER: What? o .

SENATOR SCOTT: I hope it’s a yery short conversation
with the Governor because so far we’re not doing too well.

MR. ELDER: = Okay.

Let’s move .onto Mr. Bryant.

SENATOR’SCOTT: Thank you. o
eC H AR L'E S BRYA N T: Yes, my name is Charles Bryant.
I'm an Automotive Insurance  Claims Consultant. I assist
consumers when they have a‘problem with a settlement of a claim,
and I apply the Unfair Claim Praotice‘Regulations that is -- the

proposed changes in today. I also do consulting work for both
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of the associations involved in C Car. I run hotlines for the
two associations, and I hear the complaints in the .industry
everyday. I have filing cabinets, aftér filing cabinets, after
filing cabinets of documentation.
I want to rﬁn through things quick. I had a prepared
testimony. I have some documents that I would like to_leave
'with you, but I’1ll hit on the high spots and be done with this.
First of all, this is being touted as the greatest
thing that has ever happened in the insurance industry. That’s
not true. The Commissioner wants people to look to at him as
he’s the hero to the people of New Jersey by saving us money.
That’s not true. | |
SENATOR CIESLA: No longer.
MR. BRYANT: Exactly.
v'This.will make the insurance industry in a position of
power to apply undue influence on the auto body industry to make
them do things that they would normally not do. It wouid result
in the improper repairs to automobiles affecting the safety of
the automobile and to a detriment to the insured) as well as to
the auto body shops. It will resuit in a restriction of trade.
It Will result to aftermarket parts-- I’'m going to leave you
with a complete book on aftermarket parts that I’ve already
prepared for the Garden State Automobile Federation, because the
problem existing as things currently are. It will result in
special deals that are made behind doors and these deals are
currently made right now. I’m going to-talk about them-a little
bit.
| This will wind up in the insurance companies being the

one to decide the level of quality. It will stop the insured

81




'fromfthe'ability to‘withhold payment until they’'re satisfied
~with the repairs.i It takes them out of the loop. |

The‘insurance*companies rate --’it will eventually
wind up in allowing the insurance companies to ignore their
-fiduciary obligation and duty to the insurer to act in their
best interest. |

| This whole thing is being done under a false pretense.

I think the present system needs to be leoked at. There has
been”thinge that happened in the past. ‘Thirty years ago there
was a suit to stop this. I guess, I;m done. '(laughter)

SENATOR SCOTT: You anw, what-- - (laughter)

MR. BRYANT: i’want te'say one more thing.

SENATOR SCOTT: Go right ahead. "

MR. BRYANT: I am very frustrated, and it’s important
‘thap I say this. Everybody could be mad at)me, and you know
what, I’1ll go find a new trade if I need to, but I want to say
this, because I'’ve watched this for five years of my life and
‘devoted my life to try and solve some these problems.'>I think
people need to know about this.

The current regulations are disregarded by the-
j insurance companies. i There are regulations regarding the
aftermarket parts. They are disregarded and put on these cars
anyway or the people have to pay the difference on them. . The
pig in the'poke;that was mentioned before, finervwords were
never spoken.

This is not -- people are not being given an educated
decision, and\the recent opinion or the -- being able to reseind

this option is-an absolute joke.
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They’re not gQing to be able to get their $40 or their
$70 back. They’re going to have to pay the difference of the
pressure that they’re going to put on these shops that are not
chosen to participate in thése programs, which is a lower labor
rate, aftermarket parts, a‘discount‘On the original parts -- the
'things'that are currently going on in this industry that needs
to be looked at. )

As far as limiting the savings, I think why should
anybody be able to save $50 on a policy, and put a restriction
of anywhere from $500. to $1500 on a claim, because it will
happen. That is what it’s g01ng to cost a. consumer.

Now, I’'m done, and I apologlze for belng rude and not
shuttlng up when I was told.

SENATOR SCOTT: - Thank you

I think Paul is trying to tell you something. He's
been here/enough that he understands what happens.

MR._BRYANT: I know and I'm new to this and you can
tell that I'm very aggravated--

SENATOR SCOTT: I know you are.

MR. BRYANT:"——because I live it everyday.

SENATOR SCOTT: And that is good, because it’s sincere
and we know that and we do appreciate it. We see the sincerity
of it. So we do appresiate that. We’re just trying to tell you
that ceftain things we -- we all ready have heard from—-v_I
think the first three pebple up here, the Insurance Department,
'after Assemblyman Warsh said an awful lot to us. | |

MR. ELDER: You know, Charlie Walton left then

SENATOR SCOTT: Pardon.

MR. ELDER: Charlie Walton left after that testimony.
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SENATOR SCOTT: Did he? = Okay.

‘ fes, sir. You're thé third gentleman.\
GEORGE Van ARSDATLL: ‘My name is George
Van Arsdall.  I'm employed by "Préstige ‘AutorvBody in Union
County, large, modern, full service collision repair facility.
I also serve on the‘Board éf Directdrs of the Automotive Service
Association of New Jersey. |

At the shop where I'm employed, over 90 percent of the
repairs in our business ihvol&e an insurance claim. Many of our
customers are either repeat_cdstomers or théir relatives or
friends of former customers,who have selected our shop knowing
the level of service and quality that théy,will receive. We're
proud of the reputétion we’ve built and the customers who return
to us or sehd others when our servicés are needed.

If insurance companies established designated auto
- body  repair facility networks and consumers are effectively
denied their choice of repair facilities, 5urvreputation will
mean little or nothihg, as consumers are instructed which shop
to use. | |

| In 1988, our facility had 20 employées. By 1992, we
had nine. Our annﬁal Sales‘were also less than half of the 1988
level. We determined that a significant amount of the lost
business was being directed by several insurance companies to
their direct fépair program shops, and wé made a decision to
actively pursue and attempt to join as many of those DRP
pfograms’,as possible, Now, this was a decision based on
survival.

| Over 30 insurance companies were contacted by

telephone, by mail, or both. Many were contacted a second,
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third, or fourth time during the past three years. Some of
those companies requested information ébout our facility stating
they required certain equipment, certain services, or certain
training. We were very pleased to supply the réquested
information since our facility easily meets or exceeds all
published standards.

We’re certified by I-CAR as “gold class.” There are
less than 100 shops in New Jersey that have that certification.
| Some insurance companies didn’t even reply or return
our phone calls, some stated they didn’t have a direct repair or
referral program.

' The most common 'reply, however, was we’ ao not
currently have a need for énother shop in your area. We will
keep your information on file and consider it when we have a
need or those very similar words. |

Now, it’s been estimated that about 20 to 25 percent
of the body shops currently are part of one or more of these
direct repair networks. But it’s not because the others haven’t
tried or because they’re not qualified.

I wonder if it has anything to do with our reluctance
to meet the concessions that the insurance companies ask for.

That’s all I have.

SENATOR SCOTT: Thank you Vevry much.

MR. BONTEMPO: Thank you for your indulgence, Senator
and Committee members. |

SENATOR McNAMARA: I’'d like to move the resolution.

SENATOR CIESLA: I‘11 second it.

SENATOR SCOTT: --moved by Senatof McNamara, seconded

by Senator Ciesla.
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MR. CANTOR: ~ On “the ‘motion to release 'Assembly

Concurrent Resolution No. 121.

Senator Scott.

SENATOR SCOTT: Yes.

‘MR. CANTOR: = Senator Ciesla.

SENATOR CIESLA: Yes, sir. |

MR. CANTOR: ~Senator Bennett has already indicated an

affirmative vote.

"vote.

- Senator McNamara. -

' SENATOR McNAMARA: Yes.

MR. CANTOR: Senator Sacco.

- SENATOR SACCO: Yes.

MR. CANTOR: Senator Zane has indicated an affirmative

The motion is carried.

/

(MEETING CONCLUDED)
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, .

Wimmer Chronology
Attached Documents are Grouped by
Type and Date as Closely as Possible

April 20, 1991 Submitted soil log and tube permeameter tesf‘
results to Ernest Scales, Soils Inspector for
Borough of Califon. .

July 27, 1992 Submitted application for a Letter of

Interpretation, Statewide General Permits,
and a Transition Area Waiver to the New
Jersey Department of Environmental
Protection.

October 20, 1992 Received denial on Letter of Interpretation
: from the NJDEPE. .

January 20, 1993 = Applied to the NJDEPE for resubmission of
Letter of Interpretation Approval.

March 9, 1993 Second perculation completed; (Passed)

March 19, 1993 Received Hardship Waiver - PWW TA’s list of

agencies from NJDEPE’s Jay Springer.

March 25, 1993 Mailed out notices for NJDEPE Freshwater
' Wetlands Transition Area Waiver.

April 5, 1993 Received acknowledgement from the NJDEPE of
receipt of offering to sell certain lands.

April 6, 1993 Received letter from The Trust of Public Land
stating that they would be interested in
acquiring this 2-acre property.

April 12, 1993 Spoke with James Bresen of the NJDEPE Green
Acres Program and explained that we had
received a letter from The Trust of Public
Land offering to purchase the property;
however, Roy Wimmer did not wish to sell.

April 27, 1993 Received letter from the NJDEPE regarding the
' Green Acres Program. Enclosed was an
application GDI completed in order to be
considered for inclusion in the state’s oper.
space network. :

May 6, 1993 ‘ Resubmitted application to the NJDEPE for
: Freshwater Wetlands Approvals.
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May 7, 1993

May 10, 1993 .

-May 13, 1993
May 28, 1993

June 9, 1993

June 15, 1993

June 30, 1993
July 8, 1993
July 21, 1993

August 9, 1993

- August 10, 1993

August 20,1 993

Gladstone Design Inc. issued completed
application received on April 27th and letter
to the State Land Acquisition, NJIDEPE, Green
Acres Program explaining that Roy Wimmer does
not wish to sell the land, he only offered
the sale as a requirement of the Transition

-Area Waiver Application.

Received letter from the New Jersey

Conservation Foundation requesting that GDI
include a USGS indicating the property and an
appraised value for the property assuming no
wetlands waiver approval.

Submitted requested information to the New
Jersey Conservation Foundation. - ’

Applied to the NJDEPE for a Transition Area
Waiver Reduction, FW-1 Application.

Received letter from the New Jersey
Conservation Foundation requesting more
information.

As per our conversation with Patrick Sheppard

of the NJDEPE we sent a check in the amount
of $270.00 for an additional Transition Area
Waiver. :

Submitted questionnaire for the Water Quality
Management Plan to the NJDEPE.

‘Received letter from the NJIJDEPE Green Acres

Program declining to purchase the property.

Faxed letter GDI received on July 8th to Jay
Springer of the NJDEPE.

Received offer from the New Jersey
Conservation Foundation in the amount of
$6,000.00.

Faxed offer from the New Jersey Conservation
Foundation to Jay Springer at the NJDEPE.

GDI submitted letter to the NJDEPE stating
that we had received offer from the New
Jersey Conservation Foundation for $6,000.00
and that under no circumstances would the
owner of the property accept this offer as

the property was appraised at $75,200.00.
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September 21, 1993

September 27, 1993

September 29, 1993

October 12, 1993

October 29, 1993

January 26, 1994

January 27, 1994

March 10, 1994

December 27, 1994
January 6, 1995
February 1, 1995

May 19, 1995

~May 25, 1995

June 6, 1995
June 28, 1995
July 3, 1995

July 13, 1995

Submitted a full copy of the Land Appraisal
Report including certifications, comments,
and back-up data to the NJDEPE at the request
of Jay Springer.

Received letter from the New Jersey
Conservation Foundation requestlng a response
and stating that the appraisal submitted was
not for the subject property. .

Received denial from the NJDEPE for a
Transition Area Waiver.

GDI submitted a full copy of the land
appraisal for the subject property and also
stated that the owners do not actually wish
to sell this property. )

Received another offer from the New Jersey
Conservation Foundation for $15,000.00. They
agreed that the appraisal we sent them was
outdated and not warranted because of several
other condltlons.

From the NJDEPE GDI received the following:

- ‘Approval for the Freshwater Wetlands

. Statewide General Permit and Water
Quality Certification
- Denial for the Transition Area Walver
Approval and denial received by Roy Wimmer.

Filed appeal with Administrative Law Court
for Administrative Hearing request.

Interrogatories, Wimmer vs. DEP.
Notice to produce documents to Wimmer.
Hearing, Administrative Law Court.

Stipulation of facts by Wimmer submitted to
state. v

Subpeona to hearing in OAL on June 6, 1995.
Hearing ALC, Mercerville, NJ.

Submission by Meyer & Landis.

Final submission to ALJ.

Expected ALC decision date, not met - new
date projected September 1995

5X




U:tﬂ o)

L EIsET
\J’uﬂé@ﬁa z‘zo,Q
“lcundation

300 Mendham Road
;\Iu/}!\lmuu N.J. 07960
201-549-7540
FAX 201 519 9139

May 5, 1993

Mr.Ronald A. Kennedy, P.E.
265 Main Street ’ 4
P.O. Box 400 ’ o ’

Gladstone, New Jersey 07934 .

Re: Hunterdon County, Califon Borough Block 15, Lot 3
Dear Mr. Kennedy:

Thank you for your inquiry’ regardlng the NJCF’s interest in
acquiring the above captioned property. As explained in the DEPE
regulations, such offers should be accompanied by a USGS map with
the property indicated and an appraised value for the property
assuming no wetlands waiver approval. The DEPE has issued
criteria for such an appraisal.

 When we receive this information,we will evaluate it and share it
with other interested conservatlon organlzatlons which may be
involved in nearby prOJects :

Wetlands and assoc1ated buffer areas are particularly significant
ecologically and certainly worthy of preservation. We would like
to work with you to achieve this goal.

Sincerely,

Alice Puleo
Land Fund Assistant

~
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300 Mendham Road
Morristown NJ 07960

201-539-7540 -
FAX 201 539 9439

Mr. Ronald A. Kennedy, P.E.
Gladstone Design, Inc. - -
265 Main Street,P.0. Box 400

,--

Re: Wimmer Property
Block 15, lot 3, Rlver Road -
Califon Borough New Jersey -

Dear Mr. Kennedy..lﬁiﬁ

captloned property We are interested Ln.exploring the p0551ble )
acquisition of thls property by The New JErsey'Conservatlon_. T

w» _‘5 \4;\ E ,J _.:‘.-‘

Foundatlon. LIS CaTe e I LARD i e

o

As regards the appralsal it assumeS‘the grantlng of a wetlands
waiver. Since this is not a foregone conc1u51on, ‘a more accurate
reflection of the present value of the "Iand would be an appraisal
as it exists today, without the ‘wetlands warver.- .This is the = -
appraisal we requested in our letter:of May 5,..1993, and the type
of appraisal specified by the DEPE for the wetlands waiver )
process. The DEPE has 1ssued crzterlaﬁﬁor such an appralsal.

. ..v--r- VLR AL : ~1£\ - h :
It is my understandlng that a property sucnzas ‘the Wimmer?’ s, which
is in a trout maintenance area, must allow a’fifty foot setback
from the wetlands boundary for the compensatlon.area.‘ Could you °
explain the twenty-flve foot setback,,please- r:L;r S :

-
(24 4 - 4 \v“‘v. .::
e aTT : :"-e._-. R Te T

When we have recelved an appralsal reflectlng current market
value, we would like to meet with. you:and your client to discuss
p0551b111t1es for preserv1ng thls 51gn1f1cant-wet1and area.

-_» b~
. ,_,_\ EE S R

‘_—-~

;Slncerely,_‘ \,.f;f-”"; )
cc: Rick Brown ' o Allce Puleo AR

NJ DEPE _ : ,Land Fund Assistant

X
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“founda tion

220 Mendham Boad
Morristoun NG 07560 .
201.339-75490 | - July 26, 1993

FAN 20 .'J' hEES

-omuws=ion r Joeanne M, Fox

Lepartment ol LnJizonxcntal Protection ar.d EL=1qy
Ch 402 o

Irenton, New Jersey €36z5-00402

Re: _Transitiun Area Wailvers,

-
=
S

Oox

X

Lear Conm1251on““

As reci \1'=n"<~ oi many offers to sell pronerties affected
by wetlands and wetlande walvers, the New Jersey Conszrvaticn
Foundaticn has several comments and reconmendations.

1ie instruction: issued to applicants for transition
¢a Walvers by the Land Use Fegulation Program require that
I2rs to sell thece properties are accompanied by fair
rket value appralsals and sgecific attachrents.
nicrtunately, we routinely receive offers of sale without
arpraisals, askinu prices which reflect velues ¢f buildable
poreperties, or offers with none of the accorganying
docunents., : .

ne hoverber 17, 1932 memo frum Mobert Tudor, enaxdinj
ver rejuirements c‘early states "The applicant’s appraiser
take 1into consideration en71ron iental constraints when
seing the f*ir narket value of a property." 1The value
nates we receive at NJCF reflect rarxet vaiues for dry,
dazble lcts with no environmental constraints., Should we
hase any of these properties at the inflated, buildeble.
€S recguest cd wce could neither build on the property, nor
i it as a Jildable preperty.  As soon as the deed ’
Aes Lands, the value of a bulldab;e assat for wnich we
ing asked to pay a premiunm dlSap“ﬁarS. We understand
stoorneys for several of the applicants we have heard
r

s of <

M O O

e reguesting a review <of the appraisal standards. Ve
ongly recenrend that the standsrde renain as written and
mly enforced by the CEPE. Assunmingy wct]ands waiver
rovals in the appraisals will success{ully block
1servation efforts to purchase and presarve wetlands

8
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rronsrties by noth private anld publle agencties. {ncluding the
sicen. Acres proygran, ‘

Cnan adnministrative
rany offers of sale we ez
suppcrting docunentati

nerno of MNovewher 17, 1
of USGS raps with the p rL
appralsals. We recelve tter o with nething wore “ran the
rame of the municipality, the county. and L.icsk and lot
nuncers, The gellers ccn51”=r the cinck t5 Le running biscd
“on a thirty day resconze tire [rom Ll.e date of our receipt of
the letter. Meanwhile, Lefure we Can «35e33 the prepecty, we
rust write bhack and reguest the inforraticn uhich, aceording
to rules, should have bean included with theily firgs letter.
W2 have been copying the zppropriate DEDE &vaff in drenton in
all correspondenca., Hopefully this stops tie cleck until all
the necessary information is submittead.

vel, we ave frowutrvated by the
e witjhiout Llie r.'w’.L:’ed

Laad Use Rzgal n*iuﬁ 'rogram
spelfical lv reyuires the inclusion
indicated, fuaw maps, and

W

b

Fer ycur inforrstion, we have reguested appralsals from
the applicants listed below:

Chrysler, lorris County Wimner, Hunterdon County
Miraglitta, Warren County Wolfe, Passaic County

‘ vy
m
)
| a4
(8]

e have regilested USGS and tax maps, and appreisal
Hicks, Ccllins, Coenklin and Camps in Morris Coanty; ani Simith
and Zurbach in Fasszic County.

hL would appreciate assistance firom your cffice in
obtarnine the requiced supporting dicur-ntatiorn and in
1rgle .’1ng a corsistent and 1ubgi{:a‘l~ faly marxet value
appraisal pclicy.

- _ ; vid r' ﬁihore
‘ | e| Directox
/

N/
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., Yersey
C ngervation
To undation

300 \4enuhunz Road
- Morristown NJ 07960

201-539-7540 -
FAX 2015399139

|

Mr. Ronald A. Kernedy, P.

-Gladstone Design Inc.

265 Main Street, P.O. Box 400
Gladstone, New Jersey 07934

RE: Wlmmer'Property

Block 15, Lot 3, River Road,

Califon Borough

Dear Mr Kennedy:

With respect to. the subject property, based upon the facts
presented to us, we are prepared to offer $6,000 for its purchas:

Wwithout an accurate current appraisal, and with only an
unsubstantiated opinion of value furnished by the applicant, we
cannot understand how either we,
the DEPE can determine a value for the property. In addition we
note that the attached appraisal furnished to us by the applican:
is for other properties owned by the applicant, NOT the above

- noted parcel.

We have based our offer on appraisal of comparable propertic
we have available to us as a result of other transactions, which
we consider superior to the opinion sent to us in connection wit!

the subject pronerty

DFM:sc

- CC: Rick Brown
Jay Springer
NJ DEPE

10X

August 5, 1993

2.6 acres

another conservation buyer, or
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300 Mendham Road
Morristown NJ 07960

201-539-7540 o
FAX 201 539 9439 o - September 24, 1993

Mr. Ronald A. Kennedy, P.E.
Gladstone Design, Inc.

265 Main Street-

P.O. Box 400

Gladstone, New Jersey 07934

Re: Wimmer Property
Block 15, Lot 3, River Road, 2.6 acres

Califon Borough
Dear Mr. Kennedy°

We wrote to you on August 5, 1993 with an offer to
purchase the above-noted parcel. To date, we have not yet

received a response.

In our letter we also noted that the appraisal submitted
to us by your office was not for the property noted above.
It is our understanding that your submission to us must
include a current appraisal of the subject property.

‘ FKindly forward a copy of a current appraiéal for the
above-noted property to my attention as soon as possible.

Thank you for yoﬁr attention tc this matter.
'Sincerely yours, ,

ﬁ%%%cué;JZ:g?iiéﬁgﬂa_,.~

Michele S. Byer
Assistant Director

'MSB:js

CC: Rick Brown
Jay Springer

X
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October 22, 1993

Memo to File:

Wimmer Property, block 14, Lot 1.01, block 15, Lot 3
River Road, Califon Borough, Munterdon County, NJ

[27, 2 T ) .
At an infermal,;between Dave Moore, Michele Byers and me, we
discussed the falr market value attributable to the subject
property. It consists of two lots in Califon Borough in
Runterdon County. One lot borders the South Branch of the
- Raritan River and is long and narrow, unbuildable and fronts
on River R4A. The second parcel, across River Rd. from the
first is bordered on its back line by the now-abandoned
fornmer High Bridge Railroad Right of Way, which is slated to
become a public access trail facility operated by the
- Hunterdon County Parks System., Wetland restrictions exist on
both parcels, as well as siz2e constraints on the riverside
one. These rander the lots essentially unbuilable without a
variety of waviers and/or variances. The valuation was
predicated upon the inability to build on either parcel,
individually or beoth combined. ‘

- Part of the valuation discussion was a generalized
review of the current market values for Wetlands properties
in Morris and Hunterdon Counties as evidenced by either
discussions with real estate brokers and/or appraisers, as
well as recent purchasers of wetlund tracts who tended to be
public park orientated. Specific to the discussions were
appralisals that the Foundation had received regarding our
Wickecheoke Creek project, some properties of which are
analogues to this cne in so far as development capabilities -
dus to wetland constraints. Since the site is undisturbed,
wetlands mitigation is not a potential. The values that were
discussed ranged from $1,500 to $3,000 an acre, generally
around $2,000. Most of those would have been to interested
naeighboring purchacers. The sales that wers obviously
directed by either mitigation and/or court order transaction
were not considered. Block 14, Lot 1-14.,0.46 acres, and
Block 1%, Lot 3 containg 2 acres for(a @.06 agre total. This
analysis leads to a value figure of Dbe ween$4,500 and $9,000
for both lots, with a general value of $6,000.

A second approach based upon the properties utili{ty as a
fishing access site with tent camping potential was then
discussed. The underlying prenise was socratic in approach -
how much would somenna pay te own a atrip along that river
with an area that would be suitable for recreational camping?
Ancillary to that was the question as to how much a group,
perhaps conprised of family members., would be wWillinm~ +n

=
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share to give a special gift to a family member to
commemorate a milestone in their life? In the first
instance a value of between $10,000 and $15,000 was
considered to be a falr amount for a fishing "get away'. 1In
the second example assuming a $2,500 contribution each by six
participants, a $15,000 was realistic and appeared reasonably
attainable. :

The fiqures were then discussed on an informal basis
with the Hunterdon Park Commiussion who confirmed that the per
acre values paralleled their understanding of the current
market along the South Branch of the Raritan.

- Predicated upon the above, and giving the landholder the
largest benefit of the doubt, $15,000 was chosen as an offer
for the purchase of both parcels.

The rationala for NJCF purchase interest is not only to
avoid a stucture in an inappropriate area, but als® to
provide another river access point. Hunterdon Counuy Parks
is willing to acquire from us in turn should wa receive
title. '

K
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300 Mendham Road ' \ ..i
Morristown NJ 07560 p\

201-539-7540
FAX 201 539 5439

Ronald A. Kennedy, P.E.
Gladstone Design Incr

265 Main Street

P.O. Box 400

Gladstone, New Jersey 07934

October 25, 1993

RE: Wimmer Property .
Block 14, Lot 1.01, Block 15, Lot 3
River Road Callfon Borough
Hunterdon COunty, NJ

Dear Mr. Rennedy:

We have reviewed the land appraisal report we received
from you on October 15, 1993, valuing the above captioned
_ property. We have the following comments on the appraisal:

- The appraisal is dated April 23, 1991. It is two and a
half years out of date.

= The appraisal is conditioned upon the assumption that
-~ the subject property is able to obtain all permits and
pass necessary inspections to be utilized as a single
family residential site. These conditions and
assumptions are no longer valid.

- The appraisal values Block 14, Lot 1.01, and Block 15,
Lot 3, as a 51ngle parcel wlth no value being assigned
to elther one ndependently

- The appraiser determlnes that Block 14 Lot 1.01 has no
independent utility and is to be con51dered a part of
Block 15, Lot 3.

= No comment was contained in the appraisal on the
- environmental questionnalre which, most specifically
addressed the proximity to underground pipellnes, which
exist on the former Railroad Right-of-Way cont;glous to
lot 3.

- In the ‘discussion of wetlands the appraiser
emphatically states that they are not qualified to
determine wetlands boundaries, nor did they determine
if there were any wetlands on the comparables used. The

m
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appraiser states they do not know what effect any
wetlands may have on comparable sales.

Based upon the above items, we do not feel that a more in
depth analysis of the comparables and/or adjustments is
warranted. We do believe that an updated or new appraisal
considering the current status of both regulatlons and nmarket
factors is appropriate.

We do however, realize the Wimmer’s desire to resolve

~this situation, and, rather than insisting that we be
supplied with a new appraisal, we are willing to make an

offer to purchase the properties.

The New Jersey Conservation Foundation is interested in
acquiring the parcels, and accordingly offers $15,000 cash
for the properties subject to free and clear title that is
insurable without exemption at regular title insurance rates.
We are willing to either enter into a satisfactory purchase
contract, or move directly towards closing, subiject to a
title search. Please advise us as to how your client wishes
to proceed.. . - .

Sincerely,

DJE:scC

CC: Jay Springer
Tom Rosol

\S K




GLADSTONE DESIGN INC

- Consulting Engineers ‘ » » 265 Main Street P.O. Box 4
* Land Surveyors . . : : o : Gladstone, New-Jersey 0793

‘ Landscape Architects ’ ‘ Telephone (201) 234-0309

Ronald A. Kennedy . P.E., Presuzen:

April 20, 1991
G31-01

Mr. Ernest Scales

RR#5, Box 21
Farmersville Road
‘Califon, New Jersey 07830

RE: Wimmer Property Soil Tests
- Lots 17.1 & 15.3, River Road
Califon, New Jersey

Dear Mr. Scales:

Enclosed are the soil log and tube pereameter test results for the

- above reference proerty. The testing indicates that mounded soil
replacement systems w1ll be requlred for the disposal fields of
the two 1lots.

Should you have any questlons or comments "please feel free to
call. ‘
Very Truly Yours;

GLADSTONE DESIGN INC.
—).

’L..w.(o A é,\,twk

Ronald A. Kennedy, P.E.

cc: Roy Wimmer
Dan Sandorff

i’




| GLADSTONE DESIGN INC

Consulting Engineers
Land Surveyors
Landscape Architects

" 265 Main Strect P.O. Box
Gladstone, New Jerscy 07¢
Telephone (201) 234-0300

Ronald A. Kenriedy, P.E., Presic

April 18,
G31-01

1991

SOIL LOG RESULTS

Wimmer Property,
of califon, Hunterdon Cty.,

Project:

Date of Testing: April 4, 1991

Test Evaluator: Ronald A. Kennedy, P.E.

Dan~Sandorff‘
Small rubber tire backhoe

Excavator:

Lot 15-3, Soil Log 1 -

Very dark grayish brown

Lots 17-1 & 15-3,
New Jersey.

River Road, Borough i

(10YR 3/2),

o --en organic silt
loam, subangular blocky, dry, friable, <2 gravel,
surface stones.

6" - 30" Yellowish brownv (10YR 5/6), silty C1ay loam,
subangular blocky, moist, friable, 2% gravel.

30" - 48" Yellowish brown (10YR 5/6), clay loam, platy, moist
friable, pale brown mottles (10YR 6/3, common,
medium, faint), <2% gravel :

48" - 84" Strong brown (7.5YR 4/6), sandy loam, granular,
moist, loose, 40% gravel. .

84" - 120" Strong brown (7.5YR 4/6), sandy clay loam, granular,

moist, loose, 10% gravel.
No groundwater observed.
Limiting zone:

Suitability class: IIWp

17X

Seepage at 48".

clay loam (30"-48")




' Soil Log Results
- Wimmer Property

April 18,

- Page 2

1991

S Lot 15.3, Soil Tog 2.

- Very dark grayish brown {10YR 3/2), organic silt

loam, subangular blocky, moist, friable, <2% gravel, .
surface stones. '

Light olive brown (2.5Y 5/6) silt loam, angular
blocky, moist, friable, 5% gravel. :

Strong brown (7.5YR 4/6), sandy clay loam, platy,
moist, friable, grayish brown mottles (2.5Y 5/2,
common, medium, distinct, 2% gravel. '

Dark yellowish brown (10YR 4/6), sandy loam,
granular, moist, loose, 40% gravel.

' Dark yellowish brown (10YR 4/4) sandy clay loam,

granular, moist, friable, 20% gravel.

No groundwater observed. Slight seepége at 30",
Limiting zone: sandy clay loam (25" - 74")

‘Suitability class: IIWp

Very dark grayish brown (10YR 3/2), organic silt
loam, subangular'blocky, moist, friable, <2% gravel,

surface stones.

Yellowish brown (10YR 5/6), silt loam, subangular
blocky, moist, friable, 5% gravel. '

Yellowish brown (10YR 5/6), clay loam, platy, moist,
friable, 1light brownish gray mottles (10YR 6/2,
many, coarse, prominent), 10% cobbles. - _

Strong brown (7.5YR -5/6), silt loam, granular,

‘moist, friable, dark brown mottles (7.5YR 3/2, few,

fine, faint, 30% cobbles.

on - 7n
A N AL
27" - 74"
74" - 108",
108" - 124"
Lot 17.1, Soil Log 1
» O" - ‘7"
7" - 29m
29" - 70"
70" - 9o
90" - 121"

Yellowish brown (10YR 5/6), silt loam, granular,
moist, friable, light yellowish gray mottles (10YR
6/2) and dark reddish brown mottles (5YR 3/2), few,
fine, faint, 30% cobbles.

Groundwater observed at 117" after 3 hours.

Limiting zone: 'Clay loam (29" - 70")

BT
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Soil Log Results

Wimmer Property

~April 18, 1991

Page 3

Suitability class: IIWr

Lot 17.1, Soil Log 2

o" - e" Black (7.5YR 2/0) organic silt loam, subangular
' ‘ blocky, moist, loose, <2% gravel, surface stones.

6" - 34" Yellowish brown . (10YR 5/6), silty  -clay loaﬁ,
subangular blocky, moist, friable, 5% gravel. v

34" - 60" - Brown (7.5YR 4/4), silty clay loam, subangular
blocky, moist, friable, light brownish gray mottles
(10YR 6/2, common, medium, dlstlnct), -20% cobbles.

60" - 120" Brown (10YR 4/4), sandy clay loam, granular, moist,
loose, 20% cobbles.

No groundwater observed Seepage at 92",
Limiting zone: Silty clay loam (34" -~60")
Sultablllty class: IIWp :

Respectfully Submitted,

A . A

L-" - ‘\i - f‘L ;g_\‘:._ .y\ﬂ.bL/
Ronald A Kennedy, P.E.

14X



A

L.oT 9
LI, %)

(CacFon) = -
Petma A -

: ‘(Lzéf{uc'{'."’.—‘.*’-"')ﬁ.
el 2% - 9%!8
IR S - TR

LOT 18 Sy
8 40 tzin)
Dirma «>TATCS §




'GLADSTONE DESIGN, INC.

Consulting Engineers
Land Surveyors
Landscape Architects

265 Main Street PO 3
Gladstona. New Jors
Telephonc (201) 233.02

Ronald A Kennedy, i1, s,

April 18, 1¢¢1
G31-01

SOIL LOG RESULTS

& , Project: Wimmer Property, Lots 17-1 & 15-3, River Road, Borough
of Califon, Hunterdon Cty., New Jersey. :
\ Date of Testing: April 4, 1991

Test Evaluator: Ronald A. Kennedy, P.E.

Excavat

Dan Sandorff
Small rubber tire backhoe

Very dark grayish brown (10YR 3/2), organic silct
loam, subangular blocky, dry, friable, <2 gravel,
surface stones.

Yellowish brown (10YR 5/6), silty clay loar,
subangular blocky, moist, friable, 2% gravel.

Yellowish brown (10YR 5/6), clay loam, platy, moist
friable, pale brown mottles (1l0YR 6/3, common,
medium, -faint), <2% gravel. ‘

Strong brown (7.5YR 4/6), sandy loam, granular,
moist, loose, 40% gravel. ) »

or.:
\ o Lot 15-3, Soil Log 1
Ol‘i - 6"
6" - 30"
30" - 48"
48" - gg4n
g4" - 120"

Strong brown (7.5YR 4/6), sandy clay loam, granular,
moist, loose, 10% gravel.

No groundwater observed. Seepage at 48".

Limiting zone: <clay loam (30"=-48")
Suitability class: IIWp

Y

//////



- Soil Log Results
Wimmer Property

'lAprll 18,

loose, 20% cobbles
No groundwater observed
Limiting zone:

Suitability class: IIWp

23k

-1991
- Page 3 :
- Suitability class: IIWr
Lot 17.1, Soil Log 2
‘ot - 6" - Black (7.5YR 2/0) organlc silt loam, subangular
' S blocky, moist, loose, <2% gravel, surfece stones.
6" = 34 Yellowish brown (1lOYR 5/6), silty clay loan,
subangular blocky, m01st friable, 5% gravel.

34" - goO" Brown (7 S5YR 4/4), 51lty clay loam, subanguler
: " blocky, moist, friable, light brownish gray mottlecs

v ) (1OYR 6/2, common, medlum distinct), 20 cobblecs.
60" - 120"

" Brown (lOYR 4/4), sandy clay loam,_granular, moist,

Seepage at 92v.

Silty clay loam (34" - 60")

«Respectfully Submitted,

T e A , .
i/__‘, e \ /VL,.,{vr:~-"~“» .

Ronald A. Kennedy, P.E.




- Soil Log Results
Wimmer Property:
April 18, 1991

Page 2

Lot 15.3, Soil Log 2

Very dark grayish brown (10YR 3/2), organié silt
‘lcam, subangular blocky, moist, friable, <2% gravel,
surface stones. : :

Light olive brown (2.5Y 5/6) silt loam, angular
blocky, moist, friable, 5% gravel.

Strong brown (7.5YR 4/6), sandy clay loam, plat;,
moist, friable, grayish brown mottles (2.57Y 5,2,
common, medium, distinct, 2% gravel.

Dark yellowish brown (10YR 4/6), sandy 1lcam,
granular, moist, loose, 40% gravel.

Dark yellowish brown (10YR 4/4) sandy clay lcar,
granular, moist, friable, 20% gravel.

No groundwater observed. Slight seepage at 30".-
Limiting zone: sandy clay loam (25" - 74")
Suitability class: IIWp

Very dark grayish brown (10YR 3/2), organic siltc
loam, subangular blocky, moist, friable, <2% gravel,
surface stones.

Yellowish brown (10YR 5/6), silt loam, subangular
blocky, moist, friable, 5% gravel.

Yellowish brown (10YR 5/6), clay loam, platy, moist,
friable, light brownish gray mottles (10YR 6/2, -
many, coarse, prominent), 10% cobbles. '

Strong brown (7.5YR 5/6), silt loam, granular,
moist, friable, dark brown mottles (7.5YR 3/2, few,
fine, faint, 30% cobbles.

Oll - 7ll
7I| ‘_, 27"
27" - 74"
74" - 108"
108" - 124"
Iot 17.1, Soil Log 1
Oll - ‘7||
7ll - 29"
29" - 70"
70" - 9on
90" - 121"

Yellowish brown (10YR 5/6), silt loam, granular,
moist, friable, light yellowish gray mottles (1C0YR
6/2) and dark reddish brown mottles (S5YR 3/2), few,
fine, faint, 30% cobbles. :

Groundwater observed at 117" after 3 hours.
Limiting zone: Clay loam (29" - 70")

PR




GLADSTONE DESIGN INC.

Consulting Engineers N . ' L 265 Main Street P.O. Bo
Land Surveyors o ‘ " Gladstone, New Jersey 07
Landscape Architects: . ' ~ Telephone (201) 234-030:

Ronald A. Kennedy, P.E., Pr.e:;._

H““ |
OC) | - : _
‘ 3 . ~April 18, 1991

G31-01

SOIL LOG RESULTS

Project: Wimmer Property, Lots 17-1 & 15-3} River Road, Borough
of Califon, Hunterdon Cty., New Jersey.

Date of Testing: April 4, 1991
Test Evaluator: Ronald A. Kennedy, P.E.

Excavator: Dan Sandorff
Small rubber tire backhoe

N

Lot 15-3, Soil log 1

o" - 6") Very dark'grayish brown (10YR 3/2), organic silt
loam, subangular blocky, dry, friable, <2 gravel,
surface stones. L

6" - 30" Yellowish brown (10YR 5/6), silty clay 1loam,
- ’ subangular blocky, moist, friable, 2% gravel.

30" - 48" Yellowish brown (10YR 5/6), clay loam, platy, moist
- friable, pale brown mottles (10YR 6/3, common,
medium, faint), <2% gravel.

48" - 84" Strong brown (7.5YR 4/6), sandy loam, granular,
moist, loose, 40% gravel. s

.

g4

120" Strong brown (7.5YR 4/6), sandy clay loam, granular,
moist, loose, 10% gravel

’NG’E;;G;E;;ter observed. Seepage at 48".

Limiting zone: clay loam (30"-48")
Suitability class: IIWp :

pUTS



Soil Log Results
Wimmer Property
April 18, 1991
Page 3 '

~ - Suitability class: IIWr

Lot 17.1, Soil Log 2 | <

o" - 6"  Black (7.5YR Z/d) organic silt 1loam, subangular
blocky, moist, loose, <2% gravel, surface stones. -

6" - 34" Yellowish brown (10YR 5/6), silty clay loam,
subangular blocky, moist, friable, 5% gravel.

34" - 60" Brown (7.5YR 4/4), silty clay 1loam, subangular
‘ blocky, moist, friable, light brownish gray mottles
(10YR 6/2, common, medium, distinct), 20% cobbles.

60" - 120" Brown (10YR 4/4), sandy clay loam, granular, moist,
' loose, 20% cobbles. /

No groundwater observed, Seepage at 92".
‘Limiting zone: Silty clay loam (34" - 60")
Suitability class: ' IIWp ‘

Respectfully Submitted,

B

. o . /
/ ~‘. - .\( /J" l"r:‘ . H.\v.L =

- C e

Ronald A. Kennedy, ﬁ.E.
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TO:

 FROM:

State of New,.lerﬁey

Deparrment of Environmental Protection and Energy

Enviconmental Regulation
Land Use Regulation Program

CN 401
Trenton. Nj 08625-0401

Tel# 609-984-3444
Fax# 609-292-8115

 July 8, 1992
ALl Regulatory Staff
Planning and Policy Unit;7”/

THROUGH: Robert Tudor,/éd({

The following is a list
single residential lot may be of
establish hardship pursuant to N.
~ is a preliminary list to get you
.~ expanded on in the future.

New Jersey Conservation Foundation
300 Mendham Read \
Morristown, New Jersey 07960
(201)539=7540 :

.Green Acres

CN 412

1220 Whitehorse Mercerville Road

Trenton, New Jersey 08625
(609)588~-3431

Natural Lands Trust
station Plaza 3

801 East State Strest

Trenton New Jersey 086253
(609)984-1339

New Jersey Audubon Society‘k
Headquarters and Lorrimer Sanctuary

PO Box 125, 790 Ewing Avenus
Franklin Lakes, New Jersey 07417
(201) 8s1-1211 :

20X
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The Trust for Public Land
Northeast Regional office .
666 Broadway Avenua

New York, New York 10012
(212) 677-7171 ‘
County Park Systenm

Municipal Park 5yéteﬁ (L£ one exists)

(disk #6 - coniistl.doe)

21X
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" Commissioner : . g Tel# 609-984-3444

TO: All Regulatory Staff

4. The Conservation organizations have agreed to directly notify

Yy
:;~‘7‘ l‘l'

S State of New Jersey
Depa.rtment of Environmental Protection and Energy
-~ Environmental Regulation
Land Use Regulation Program

: o CN4ot
Scott A. Weiner Trenton. Nj 08625-0401 Robert A. Tucc:
Administratc:

Fax# 609-292-8115

November 17, 1992

FROM: Planning and Policy Unit

N ’/
THROUGH: Roberct Tudor//<1he¢’
. . . ')

RE: Transition Area Hardship Provisions

Several reviewers and the public have had inquiries about the

‘porticn cf the hardship provisions which requires an applicant to

offer his/her land for sale at fair market value to Conservation
Organizations. As a result of these questions and after meeting
with all of the organizations on our list and subsequently an
appraiser, the following policy has been established.

The applicant will be asked to hire a State Llcensed
ppraiser 'to determine the fair market value of his/her property.

2. All of the organizations on the attached amended list of
Conservation organizations are to receive an offering of land by
the applicant. The letters must be sent to the organizations via
Certified Mail. The Certified Mail receipts can then be used by :
the applicant as prcof of notice. It is not necessary to send i
applicants to any other organizations since those listed have
agreed to coordinate with other groups of which they are aware.
Ih addition, Green Acres is coordinating for all DEPE agencies.

3. The appllcant's letter must include the following
1nforﬂatlon
A. USGS map with the property indicated
B. Tax map v .
C. Block and lot numbers
D. Municipality and County
E. Appraised value of the property ' 1

the Department either by letter and/or by phone of their interest
or lack of interest in a property within 30 days of receiving the
applicant's letter.  Their letters will be sent to the Superviscr
in charge of the appropriate county. In mest cases, if there is
interest, the Organization will also call the Department to be

New Jersey Is an Equal Oppormunity Employer
Recydled Paper
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applicant. This hardship reduction limits the standard
transition area or buffer to 25 feet. The submitted plan shows a
modification to this reduced transition area through the means of
a transition area averaging plan. :

Page 2
Transition Area Waiver - Denial

The Department may grant a transition area reduction waiver
based on hardship for single family residential lots which are
unbuildable due to the presence of transition areas to minimum of
25 feet. Based upon a review of the submitted information and in
accordance with Freshwater Wetlands Protection Act, N.J.A.C.
7:7A-1-1 et seq, and the analysis which follows, the Department
has decided not to grant a transition area waiver based upon the
need to avoid imposing an extraordinary hardship on the
applicarit. N.J.A.C. 7:7A-7.3(e)2 cites the following conditions
which must be met for the Department to issue a transition area
waiver based upon hardship for a single family residential lot:

i. The lot was sukdivided prior to July 1, 1988 and was
owned by the applicant since that time;

The applicant has owned the property since 1975S. This
condition has been met. ’

ii. The applicant has not received a waiver for a reduction
of a transition area based on this hardship criteria for the past
five years;

The applicant has never received a waiver from the
Department based on hardship.‘ This condition has been met.

iii. The applicant shall demonstrate that' adjacent
properties cannot be purchased to create a buildable lot for fair

market value;

The applicant has not provided any information- to the
Department that an effort was made to purchase adjacent
properties at fair market value to create a buildable lot.
However, the applicant does own several contiguous
unimproved parcels surrounding the property in question
which <c¢an be wused to create a buildable 1lot. The
applicant's agent states in the waiver application that the
purchase of adjoining properties would not create sufficient
upland for the proposed house and septic disposal system.
However, no information has been submitted regarding the
feasibility of using the adjacent properties owned by the
applicant for development. The Department has determined
that this condition has nct been met.

AX

vl




&

G

O

"sure that the'Department is aware ef this'interest,

5. If there is no 1nterest anong any of the notified

organizations, the Department will begin reviewing the
application using the applicable standards for hardship waivers.
If any organization expresses interest, the Department will not
reviéw the application until such time that the applicant and the
Organization inform the Department about the results of their
discussions regarding the sale of the property.

6. The applicant's appraiser must take into consideration
environmental constraints when assessing the fair market value of
a property. In the event that an offer is made by an
organization to an applicant that is less than the fair market
value established by the applicant's appraisal, and the applicant
rejects the offer, the Department will make the final
determination of whether or not the lack of agreement on a price
constitutes a hardship. 1If the offer is within 10% of the -
property's appraised value, the Department will deny a hardship
waiver under this provision.

7. The amended list of conservation organlzatlons to be
contacted is as follows:

New Jersey Conservation Foundation
300 Mendham Road

Morristown, New Jersey 07960
(201)539-7540

Green Acres

CN 412,

1230 Whitehorse-Mercerville Road
Trenton, New Jersey 08625
(609)588-3431.

The Trust for Public Land

55 Maple Avenue

Morristown, NJ 07960

(201)539-9191

The Nature Conservancy

P.O. Box 181

17 Fairmount Road ,
Pottersville, NJ 07979 _ .
Municipal Environmental Commission>
Municipal Park System (if one exists)
County Park System

If you have any questions about this procedure, please talk to
your Section Chief, Ernie Hahn or Susan Lockwood.

20K




'Page 4

Transition Area Waiver - Denial

Protection and Energy, CN 402, Trenton, New Jersey, 08625, The
request must include the project number, the date the applicant
received the decision, and details of how the decision aggrieves
the appellant. ‘

If you should have any questions regarding this letter
please contact Jay Springer of my staff at the above address or
at (609) 777-0454. Be sure to indicate the Land Use Regulation
Program file number in any communication.

Sinc

Robert B. Piel, Manager
Bureau of Inland Regulation

c: Califon Borough Clerk & Planning Board
~ Hunterdon County Planning Board
New Jersey Conservation Foundation
Roy Wimmer, Applicant
Jay Springer, Project Manager
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State of New Jersey
Department of Environmental Protection and Energy
Ervironmental Regulation .
“land Use Regulation Program ~

| CN 401 :
Jeanne M. Fox . . Trenton. Nj 08625-0401 | e 5 Ernest P. Hahn
.Acting Comm!ssioner Fax. # 605-292-8115 ’ ( :) jiﬁi’fkgafgg‘
‘ J

Renald A. Kennedy

Gladstone Design, Inc.

P. 0. Box 400, 265 Main Street
Gladstone, New Jersey 07934

RE: Application for Transition Area Waiver-Denial
File Nos. 1004-92-0003.3 & 1004-92-0003.,5
Applicant: Roy Wimmer :

Project: River Road Parcel

Block: 15; Lot: 3 : :

Califon Borough, Hunterdon County

‘Watershed: South Branch Raritan River

Drainage Basin: Raritan River

Dear Mr. Kennedy:

- This acknowledges receipt of your request dated July 29,
1992 for a transition area waiver averaging plan and your revised
request of June 21, 1993 for a transition area waiver averaging
plan and a transition area waiver reduction pursuant to the
Freshwater Wetlands Protection Act (N.J.S.A. 13:9B-1 et. seq.)
and implementing rules at N.J.A.C. 7:7A-7.

As documented in the Land Use Regulation Program file #
1004-92-0003.4, it has been determined that the freshwater
wetlands present on or adjacent to the above referenced property
are of intermediate resource value. Pursuant to N.J.A.C. 7:7A-
6.1, a standard transition area of 50 feet is required adjacent
to these wetlands. The applicant proposes to reduce this
standard transition area through the means of a transition area
waiver reduction based upon hardship, according to the subnitted
plan. In addition, the applicant proposes to modify the reduced
buffer by means of a transition area waiver averaging plan.

Section 7:7A-7 of the Freshwater Wetlands Protection Act
Rules estahblishes the framework under which the standard
transition area may be reduced and/or modified if the Department
determines that the reduction will result in minimal
envircnmental impact and that the modified.transition area will
continue to feature the purposes and fupctzons set forth in
N.J.A.C. 7:7A-6.1(a) and (b). 1In addition, the Department may
only grant a waiver for a transition area adjacent to an
intermediate resource value wetland if it is determined that no
substantial impact will result to the wetland or that the waiver
is necessary to avoid imposing a substantial hardship on the

New Jerscy 1s an Equa! Opportunity Lmployer
Feqydec Fape
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Page 2
Transition Area wWaiver - Denjial

applicant. This hardship reduction linits the standard
transition area or buffer to 25 feet. The submitted plan shows a
modification to this reduced transition area through the means of
a transition area averaging plan.- '

The Department may grant a transition area reduction waiver
based on hardship for single family residential lots which are
unbuildable due to the presence of transition areas to mininun of
25 feet. Based upon @ review of the submitted information and in
accordance with Freshwater Wetlands Protection Act, N.J.A.C.
7:7A-1-1 et seqg, and the analysils which follows, the Department
has decided not to grant a transition area waiver based upon the
need to avoid imposing an extraordinary hardship on the
applicant. N.,J.A.C. 7:7A-7.3(e)2 cites the following conditions
which must be met for the Department to issue a transition area

waiver based upon hardship for a single family residential lot:

i. The lot'was subdivided prior to July 1, 1988 and was
owned by the applicant since that time; ,

Thé applicant has owned the propetty since 1975. This
condition has been met.

1i. The applicant has not received a vaiver for a reduction
of a transition area based on this hardship criteria for the past
five years; R - '

The applicant: has never received a waiver from the
Department based on hardship. This condition has been met.

iii. The applicant shall demonstrate that adjacent )
properties cannot be purchased to create a buildable lot for fair

market value;

The applicant has not provided any information- to the
Department that an effert was made to purchase adjacent
properties at fair market value to create a buildable lot.
However, the applicant does own several ocontiguous
unimproved parcels surrounding the property in question
wvhich c¢an bse used to create & buildable 1lot. The
applicant's agent states in the waiver application that_the
Purchase of adjoining properties would not creatg sufficient
upland for the proposed house and septic disposal system.
HovWever, no 4information has been submitted regarding the
teasibility of using the adjacent properties owned by the
applicant for development. The Department has determined

that this condition has pnct been met.




Page 3
Transition Area Waiver - Denial

iv. The applicant shall demonstrate the subject property

was offered for sale at fair market value to adjacent landowners

and that the offer was refused;

The property was offered for sale to adjacent land owners.
, None of the adjacent land owners expressed an interest in
purchasing the property. This condition has been met.

V. The subject parcél is not contiguous with an adjacent
improved parcel which was owned by the applicant on July 1, 1988:

The parcel is not contiguous with an adjacent jmproved
parcel which was owned by the applicant prior to or on July
1, 1988. However, as discussed above, the applicant dces
own several contiguous unimproved parcels surrounding the

roperty in question.

vi. The applicant shall demonstrate that the subject
property was offered for sale at fair market value to interested
ublic or private conservation organizations and the offer was
efused. The Department will provide applicants with a listing

of conservation organizations upon request.

The applicant has demonstrated that the subject parcel was
offered for sale at fair market value to interested public
and private conservation organizations. An offer was made
Py the New Jersey Conservation Foundation on October 25,
1993 in the amount of $ 1%, 000.00 (attached). - Therefore,
the Department has determined that this condition has not
been met and a hardship does not exist since a conservation

organization is willing to buy the property.

'As a result of the above analysis, the Department has
determined that the requirements for a transition area waiver
reduction based upon hardship have pot been met. Since the
Department has determined that the requirements for a transition
area waiver reduction to 25 feet have not been met, then the
Department cannot issue a transition area waiver averaging plan
based upon a reduced transition area for this projeét.

» Therefore, the Department denies your request for a
transition area waiver reduction based upon hardship and a
transition area waiver averaging plan as shown on the plan map
entitled "LOT DEVELOPMENT PLAN", dated July 15, 1992, last
revised May 6, 1993, and prepared by Gladstone Design, Inc. As a
result, a transition area of 50 feet will be required adjacent to
the wetlands cn the above referenced property.

Appeal reguests should be submitted to the following
address: Office of legal Affairs, Department of Environmental

3x




Page 4 ‘
Transition Area Waiver - Denial

Protection'and Energy, CN 402, Trenton,°New Jersey, 08625, fThe
request must include the project number, the date the applicant
recelved the decision, and details of how the decision aggrieves

.the appellant.

If you should have any questions regarding this letter
Please contact Jay Springer of my staff at the above address or
at (609) 777-0454. Be sure to indicate the Land Use Regulation

Program file number in any communication.

Robert B. Piel, Manager
Bureau of Inland Regulation

c: Califon Borough Clerk & Planning Board
Hunterdon County Planning Board

New Jersey conservation Foundation
Roy Wimmer, Applicant

Jay Springer, Project Manager




State of New Jersey
Department of Environmental Protection and Energy

Environmental Regulation B \V]
Land Use Regulation Program
ise Reguia BB E
Jeanne M. Fox : Trenton, Nj 08625-0401 :
Acting Commissioner ‘ Fax. # 609-292-8115 JAN 265 1
Ronald A. Kennedy _ __———KT.
Gladstone Design, Inc. GLADSTO“"_

P. 0. Box 400, 265 Main Street
Gladstone, New Jersey 07934

RE: Authorlzatzon for Freshwater Wetlands Statewide General

Permlt an Wﬁte* uali Certificatio

Apptlcant Hame: Roy Wimmer

File Nos.: #1004-92-0003.1 & 1004~ 92-0003.2
General Permit Nos.:2 and 10

Statute: N.J.S.A. 13:9B-1 et seq.

Effective dataég Expiration date:JAN 19 1399
califon Borou&'} n@%&don County

Block: 15; Lot: 3

South Raritan Watershed; Raritan Drainage Basin

Dear Mr. Kennedy:

The Land Use Regulation Program has reviewed the referenced
application for Freshwater Wetlands Statewide General Permit
authorizations pursuant to :the requirements of the Freshwater
Wetlands Protection Act Rules at N.J.A.C. 7:7A. The propesed
activities are authorized by Freshwater Wetlands Statewide
General Permit # 2, which allows the discharge of material for
backfill or bedding for utility lines, provided there is no
change in preconstruction elevation and bottom contours, and
Freshwater Wetlands Statewide General Permit # 10, which allows
minor road crossing fills and expansion of exlstlng road -¢rossing
fills anludlnq attendant features, both temporarv and
permanent,

Limit of Authorized Disturbance

Based on plans entitled "LOT DEVELOPMENT PLAN", consisting
of 1 sheet, dated July 15, 1992, last revised May 6, 1993, and
prepared by Gladstone Design, Inc., the authorized activity
involves the disturbance of 0.23 of an acre of wetlands for the
construction of a stone driveway and the placement of a 3" PVC
force main associated with a subsurface sewage disposal system.
Any additional disturbance of freshwater wetlands or State open
waters shall be considered a violation of the Freshwater Wetlands
Protection Act unless the activity is exempt or a permit is
obtained prior to the start of the disturbance from the Land Use
.Regulation Program.

New Jersey Is an Equal Opportunity Employer
Recycied Paper

37X

Frnest P, Hahn
JAdministrator




Page 2
Statewlide General Permlts #2 and #10 -~Approval

L

’Eg;mit Cond;t;on

The act;v;tles allowed by this ‘authorization shall comply

‘with the following conditions. Failure to comply with these
conditions shall constitute a violation of the Freshwater
WQtlands Protection Act (N.J.S. A 13:9B-1 et.segqg.).

Sgec1al Condltlons

1

The area above the excavation is replanted with natlve,
indigenous species.

‘The activity is designed so as not to interfere with the

natural hydraullc characterlstlcs of the wetland and
watershed.

The road crossing will be designed using best management
practices including, but not limited to, stabilization of
all disturbed areas in accordance with the Standards for
Soil Erosion and Sediment Control and the use of suitable,
clean, non-toxic £fill material.

Any excavation is backfilled with the original soil materlal
to the preexzstlng elevation. :

In addltxon to the above condltions and the conditions noted

at N.J.A.C. 7:7A 9,2 and 9.3, the following general conditions
‘must be met for the actlvity authorlzed under this Statew1de
General Permit: : , :

ONs:

All fill and other earth work on the lands encompassed
within this permit authorization shall be stabilized in
accordance with "Standards for Soil Erosion and Sediment
Control in New Jersey'" (obtainable from local Soil
Conservation District Offices), or equal engineering
specifications, to prevent eroded soil from entering
adjacent waterways or wetlands at any time during and
subsequent to construction.

This permit is revocable, or subject to medification or
change at any time, when in the judgement of the Department
of Environmental Protection and Energy of the State of New.
Jersey, such revocation, modification or change shall be
necessary.

The issuance of this permit shall not be deemed to affect in

any way other actions by the Department on any future
application.

®x




Page 3
Statewide General Permits #2 and #10 - Approval

4. The activities shown by plans and/or other engineering data,

’ which are this day approved, subject to the conditions
herewith established, shall be constructed and/or executed
in conformity with such plans and/or engineering data and:
the said conditions. :

5. No change in plans or specifications shall be made except
with the prior written permission of the Department.

6. The granting of this authorization shall not be construed to
in any way affect the title or ownership of the property,
and shall not make the Department or the State a party in
any suit or question of ownership of the property.

7. This authorization is not valid and no work shall be
undertaken until such time as all other required approvals
—.and permits have been obtained.

8. A copy of this authorization shall be kept at the work site
and shall be exhibited upon request of any person.

Waiver o ition Area

The Land Use Regulation Program has determined that the

“wetlands affected by this permit authorization are of

intermediate resource value and the standa'd transition area or
buffer required adjacent to these wetlands is 50 feet. The
resource value classification is the basis for determining the
standard width of transition area required for the wetlands
affected by this permit authorization. The authorization of
activities under this Freshwater Wetlands Statewide General
Permit includes a transition area waiver. This waiver allows
encroachment only in that portion of the transition area that has
been determined by the Program to be necessary to accomptish the
authorized activities.

Any additional prohibited activities conducted within the
standard transition area on-site shall require a separate
transition area waiver from the Program. Prohibited activities
within a transition area are defined at N.J.A.C. 7:7A-6.2(a). In
addition, a Transition Area Waiver Reduction for Hardship and a
Transition Area Waiver Averaging Plan for this project ( file #'s
1004-92~0003.3 & 1004-92-0003.5 ) have been denled by the
Department under separate cover.

Water Qua jficat
This letter of authorization to conduct a regulated activity

in a wetland or open water includes the Program's approval of a
Water Quality Certificate for these activities.
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Statewide General Permits #2 and #10 - Approval

Duration of Authorization/Netification of Work

- This authorization is valid for five years from the date
in this letter. The permittee shall allow an authorized Prog:
representative the right to inspect the construction site. Th
permittee will notify, in writing, Bureau of Land Use Enforcem
at CN 401, 9 Ewing Street, Trenton, New Jersey 08625 7 days pr
to commencement of work authorized by this letter.

Appeal of Decision

The applicant or other affected party, if aggrieved by thi
decision to authorize the activities specified in this
correspondence, may request a hearing on this decision by
' submitting a written request for an administrative hearing to tr
Office of Legal Affairs, Attention: Adjudicatory Hearing
‘Requests, Department of Environmental Protection and Energy, CN
402, Trenton, New Jersey 08625 0402 within 30 days of the date o

thlS decision.

. If you have any questions regarding this authorization,
please contact Jay Springer of our staff at (609) 777-0454.
Please reference the permit number in any communication
concerning this action. \

, Robert B, Piél,\Manager
f ; Bureau of Inland Regulation
! 8 . . .
c. U.S. Army Corps of Engineers, New York Distrxict
Bureau of Enforcement, Trenton Office
Califon Borough Clerk & Planning Board
Hunterdon County Planning Board
Jay Springer, Project Manager
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ADMINISTRATIVE HEARING REQﬁEs'r CHEECKLIST
AND TRACKING FORM FOR PERMITS
o ATTACHMENT

The Date the Applicant Received the Denial of the Request for
Transition Area Waiver

The agent for the Applicant, Ronald A. Kennedy, President of
Gladstone Design, Inc., received the Denial for Transition
Axea Waiver in File Nos. 1004-92-0003.3 and 1004-92-0003.5 on
January 26, 1994.

List of All Permit Conditions and Issues Contested

The Applicant sought a waivar of the transition area
requirements on the basgsis of a hardship exception pursuant to
N.J.A.C. 7:7A-7.3(e)2, The conditions which must be met to
qualify for a hardship exception include:

(1) The lot was subdivided prior to July 1, 1588 and was
owned by the applicant since that time. .

(2) The applicant has not received a waiver for a reducﬁion
of the transition area based on this hardship criteria
for the past five years.

(3) The applicant shall demonstrate that adjacent propartieé
cannot be purchased to creata a buildable lot for fair
market valua.

(4) The applicant shall demonstrate that the subject property
was offered for sale at fair market value to adjacent
landowners and that the offer was rafused.

(5) The subject property is not contiguous with an adjacent
improved parcel with was owned by the applicant on July
1, 1988. -

(6) The applicant shall demonstrate that the subject property
was offered for sale at fair market value to interested
public or private conservation organizations and the
offer was refused, '

The Department found that the Applicant did not satisfy the
critexea for a waiver. Specifically, the Department found

‘that requirements three (3) and six (6) above for a transition

area waliver were mnot met. The applicant contests the
Department’s findings and assarts that it has met every
requirement for a waiver of the transition area ‘based upon
hardship.
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The Legal and Factual Questiona At Issue

(1) Does the Applicant meet the criteria for granting of a
transition area waiver based upen hardship?

(2) Does the applicant own lots which are "contxguoua" with
the lot in question? b .

(3) Can any of the lots which are contiguous to the subject
lot be purchased for f£fair market ‘value to create a
‘buildable lot? ‘

(4) Was the applicant offered thé fair market value of the
subject lot by the New Jersey Congervation Foundation? -

(5) Does the strict application of the wetlands regulations
: deprive the applicant of the use of his property without
just compensat;on.

(6) Has the Department abused its discretion by failing to
give the Applicant adequate notice as to what is required
to obtain a transition araa waiver.

A Statement Whether or Not the Permittee Raised Each Legal and
FPactual Question During the Public Comment Period on the
Parmlt v

This is not applicable since the Applicant is appealing the
denial of his own application for txansition area waiver.

Suggested Revised or Alternative Permit Conditions.

The Applicant asserts that he has met the criteria for a
transition area waiver and requests that the Department grant
the waiver.

An Estimate ¢of The Time Recquired For The Hearing

A Request, if Necessary, for a Barrier-Free Hearing Location

for Physically Disabled Persons

Not applicable

A Clear Indication of Any Willingness to Negotiate a
Settlemant With Department Prior to the Department’s
Processing of the Hearing Request to Office of Administrative
Law .

The applicant sees no benefit in negotiation unless a
gsettlement will result in allowing him to construct
improvements within the transition area as contemplated by
Applicant’s request for the waiver,




Mr. Robert B. Piel

Mr. Richard J. McManus
- Mazrch 10, 1994

Page 2

Please contact the~undersignmi‘if you have any questions
regarding this matter. - , :
| o :
Very.truly yoursd, .
p [t |

‘ » winwC. Landis, Jr.

encl ‘ f ;

cc: Mr. Ronald Kennedy (w/encl.) YK_J
Mr. Roy Wimmer (w/encl.)
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Page 2
Letter of Interpretation

information upon which this boundary determination is based, has

been made a part of this Program’s public records.

In addition, under Federal regulations a Department of the
Arnmy permit is required for the discharge of dredged or fill
material into waters of the United States which include wetlands.
Any proposal to perform such activities within the area of
Federal jurisdiction will alsc require prior approval from the
u. S Army Corps of Engineers. .

You are entitled torrely’upon this boundary determination
for a period of five years from the date of this letter pursuant
to the Freshwater Wetlands Protection Act Rules, N.J.A.C. 7:7A.

This determination does not affect your responsibility to
obtain any 1local, State, or Federal permits which may be
required. : , o

‘The freshwater wetlands and waters boundary line(s), as
determined in this letter, must be shown on any future site
development plans.  The line(s) should be labelled with the
following note: ' :

"Freshwater Wetlands/Waters Boundary Line as verified by
NJDEPE file # 1004-92-0003. 4"

In addition, the Department has determined that the wetlands
on the subject property are of intermediate_ resource value and

‘the standard transition area or buffer required adjacent to these
wetlands is 50 feet. This classification may affect the

requirements for a Individual Wetlands Permit (see N,J.A.C. 7:7A-
3), the types of Statewide General Permits available for the
wetlands portion of this property (see N.J.A.C. 7:7A-9) and the

- modification available through a transition area waiver (see

N.J.A.C. 7:7A-7). Please refer to the Freshwater Wetlands
Protection Act (N.J.S.A. 13:9B-1 et seqg.) and implementlng rules
for additional information.

It should be noted that this determination of wetlands
classification is based on the best information presently
available to the Department. The classification is subject to
change if this information is no longer accurate, or as
additional information is made available to the Department,
including, but not limited to, information supplied by the

‘appllcant
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. Page 3

Letter of Interpretation -

Please contact Jay Springer of our staff at (609) 777-0454

- should you have any questions regarding this letter. Be sure to

indicate the Program’s file number in all communication.

Sincerely,

%— s
Richard Brown

Section Chief ,
Bureau of Inland Regulation

c: U.S. Army Corps of Englneers, New York District
Califon Borough Clerk
Califon Borough Planning Board
Hunterdon County Planning Board
Jay Springer, Project Manager
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Jeanne M. Fox ' Trenton. N 08625-0401 ‘ - Ernest P. Hahn
- Acting Commissioner . , : Fax. # 609-292-8115 ‘ ’) ‘

‘Plan and a transition area waiver reduction pursuant to the

State of New Jersey ;
Department of Environmental Protection and Energy
Ervironmental Regulation '
Land Use Regulation Program

CN 401 - ’5

Reonald A. Kennedy

Gladstone Design, 1Inc.

P. 0. Box 400, 265 Main Street.
Gladstone, New Jersey 07934

N/ R

RE: Application for Transition Area Waiver-Denial
File Nos. 1004-92~0003.3 & 1004-92~0003,5
Applicant: Roy Wimmer ‘

Project: River Road Parcel

Block: 15; Lot: 3 :

Califon Borough, Hunterdon County

Watershed: South Branch Raritan River

Drainage Basin: Raritan River

Dear Mr. Kennedy:

- This acknowledges recelpt of your request dated July 29, )
1992 for a transition area waiver averaging plan and your revised
request of June 21, 1993 for a transition area waiver averaging

Freshwater Wetlands Protection Act (N.J.S.A. 13:9B~1 et. seq.)
and implementing rules at N.J.A.C. 7:7A-7. ;

As documented in the lLand Use Regulation Program file #
1004-92-0003.4, it has been determined that the freshwater
wetlands present on or adjacent to the above referenced property
are of intermediate resource value. Pursuant to N.J.A.C. 7:7A-
6.1, a standard transition area of 50 feet is required adjacent
to these wetlands. The applicant proposes to reduce this
standard transition area through the means of a transition area
waiver reduction based upon hardship, according to the subnitted
pPlan. In addition, the applicant proposes to modify the reduced
buffer by means of a transition area waiver averaging plan.

. Section 7:7A-7 of the Freshwater Wetlands Protection Act
Rules establishes the framewcrk under which the standard
transition area may be reduced and/or modified if the Department
determines that the reduction will resuvlt in minimal '
envircnmertal impact and that the modified.transition area will
continue to feature the purposes and gur?ctlons set forth in
N.J.A.C. 7:7h-6.1(a) and (b). In addition, the Department may
only grant a waiver for a transition area adjacent to an
intermediate resource value wetland if it is determined that no
substantial impact will result to the wetland or that the waiver
is necessary to avoid imposing a substantial hardship on the

New Jersey ts an Eqaa’ OF‘POWh’ﬁ)' Lmployer
‘ keqyoec Napes
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Page 2 ‘
Transition Area Waiver - Denial”

applicant. This hardship reduction linits the standard
transition area or buffer to 25 feet. The submitted plan shows a
modification to this reduced transition area through the means of

@ transition area averaging plan.

The Department may grant a transition area reduction waiver
based on hardship for single family residential lots which are
unbuildable due to the presence of transition areas to minimun of
25 feet. Based upon a review of the submitted information and in
accordance with Freshwater Wetlands Protection Act, N.J.A.C.
7:7A-1-1 et seqg, and the analysis which follows, the Department
has decided not to grant a transition area waiver based upon the
need to avoid imposing an extraordinary hardship on the
applicant. N.J.A.C. 7:7A-7.3(e)2 cites the following conditions
which must be met for the Department to issue a transition area

waiver based upon hardship for a single family residential lot:

i. The lot was subkdivided prior to July 1, 1988 and was
owned by the applicant since that time; _

The applicant has owhed the property since 1975. ‘This
condition has been met. :

\ ii. The applicant has not received a waiver for a reduction
of a transition area based on this hardship criteria for the past
five years;

- The applicant ‘has never received a waiver from the
Department based on hardship. This condition has been met.

1ii. The applicant shall demonstrate that adjacent _
properties cannot be purchased to create a buildable lot for fair

market value;

The applicant has not provided any information- to the
Department that an effort was made to purchase adjacent
properties at fair market value to create a bdbuildable lot.
However, the applicant does own several oontigu?us
unimproved parcels surrounding the property in question
wvhich c¢an be wused to create a builldadble 1lot. The
applicant's agent states in the waiver application that the
Purchase of adjoining properties would not create sufficient
upland for the proposed house and septic disposal system.
HowWwever, no information has been submitted regarding the
feasibility of using the adjacent properties owned by the
applicant for development. The Department has determined

that this condition has nct been met.
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Page 3
Transition Area waiver - Denial

o ~ iv. The applicant shall demonstrate the subject property
i : was offered for sale at fair market value to adjacent landowners

and that the offer was refused;

The property was offered for sale to adjacentbland owners.
None of the adjacent land owners expressed an interest in
purchasing the property. This condition has been met.

V. The subject parcel is not contiguous with an adjacent
improvead parcel which was owned by the applicant on July 1, 1988;

The parcel is not contiguous with an adjacent jimproved

parcel which was owned by the applicant prior to or on July
1, 1988. However, as discussed above, the applicant does

own several contiguous unimproved parcels surrounding the
roperty in question. ' ‘ :

‘ vi. The applicant shall demonstrate that the subject \
(property was offered for sale at fair market value to interested
ublic or private conservation organizations and the offer was
efused. The Department will provide applicants with a listing

/ Of’conservation’organizations upon request.

The applicant has demonstrated that the subject parcel was
offered for sale at fair market value to interested public
and private conservation organizations. An offer was made
by the New Jersey Conservation Foundation on October 25,
1983 4in the amount of $ 1%, 000.00 (attached). Therefore,
the Department has determined that this condition has pnot
been met and a hardship does not exist since a conservation
organization is willing to buy the property. '

As a result of the above analysis, the Department has
determined that the requirerents for a transition area waiver
reduction based upon hardship have pot been met. Since the
Department has determined that the reguirements for a transition
area waiver reduction to 25 feet have not been met, then the
Department cannot issue a transition area waiver averaging plan
based upon . a reduced transition area for this projeét.

Therefore, the Department denles your request for a
transition area waiver reduction based upon hardship and a
transition area waiver averaging plan as shown on the plan map
entitled "LOT DEVELOPMENT PLAN", dated July 15, 1992, last
revised May 6, 1993, and prepared by Gladstone Design, Inc. As a
result, a transition area of 50 feet will be required adjacent to
the wetlands on the above referenced property.

Appeal reguests shohld be submitted to the follbwing
address: Office of legal Affairs, Department of Environmental

X
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Page 4

- Transition Area Waiver - Denial

Protection and Energy, CN 402, Trenton, New Jersey, 08625, The

request must include the project number, the date the applicant
‘recelved the decision, and details of how the decision aggrieves

the appellant.

If you should have any questions regarding this letter
Please contact Jay Springer of my staff at the above address or

~at (609) 777-0454. Be sure to indicate the Land Use Regulation

Program file number in any communication.

Sinc '

Robert B. Piel, Manager
Bureau of Inland Regulation

c: Califon Borough Clerk & Planning Board
Hunterdon county Planning Board
New Jersey Conservation Foundation
Roy Wimmer, Applicant
Jay Springer, Project Manager
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March 10, 1994

VIA FEDERAL EXPRE&H

Mr. Robert B. Piel

Manager, Bureau of Inland Regulation

Department of Environmental Protect;cn
and Energy :
Land Use Regulatlon Program .

CN 401

Trenton, New Jersey 08625 0401

' VIA FEDERAL EXPRESS

Mr. Richard J. McManusg

Director, Office of Legal Affairs

ATTENTION: Adjudicatory Hearing Requests

Department of Environmental Protection
and Energy

CN 402

Trenton, New Jersgey 08625-0401

Re: Application for Transition Area Wailver-Denial
File Nos. 1004-92-0003.3 and 10004- 92 0003 S
Applicant: 'Roy Wimmer

Block 15, Lot 3 ’

Califon Borough, Hunterdon County, New Jersey.

 Geritleman:

Please be advised that we represent the applicant, Roy Wimmer,
in connection with the above referenced matter. Pursuant to
N.J.A.C. 7:7A-12.7 the applicant requests an administrative hearing
cof the Department’s denial of his request for a tran51ticn area
waiver. : . : »

Enclosed please find an Administrative Hearing Request
Checklist and Tracking Form with an attachment which lists, among
other things, the legal and factual issues which are contested.

S0k




Page 2
Statewide General Permits #2 and #10 = Approval

Permit Conditions

The activities allowed by this authorization shall comply
with the following conditions. Failure to comply with these
conditions shall constitute a violation of the Freshwater
Wetlands Protection Act (N.J.S.A. 13:9B~1 et.seq.).

Se g;~l“Conditions

1 The area above the excavation is replanted with native,
indigenous specles.

2,  The activity is designed so as not to interfere with the
natural hydraulic characteristics of the wetland and
watershed. o

3. The road crdssing will be designed using best management

practices including, but not limited to, stabilization of
all disturbed axeas in accordance with the Standards for
Soil Erosion and Sediment Control and the use of suitable, -
clean, non~-toxic f£fill material.

4, Any excavation is backfilled with the orlginal soil material
to the preexisting elevatiocn. ,

In addition to the above conditions and the conditions noted
at N.J.A.C. 7:7A 9.2 and 9.3, the following general conditions
must be met for the activity authorized under this Statewide
General Permit:

“Genexal conditions:

1. All fill and other earth work on the lands encompassed
within this permit authorization shall be stabilized in
accordance with "Standards for Soil Erosion and Sediment
Control in New Jersey" (obtainable from local Soil
Conservation District Offices), or equal engineering
srecifications, to prevent eroded soil from entering
adjacent waterways or wetlands at any time during and
subsequent to construction.

2. This permit is revocable, or subject to modification or
change at any time, when in the judgement of the Department
of Environmental Protection and Energy of the State of New
Jersey, such revocation, modification or change shall be

necessary.

3. The issuance of this permit shall not be deemed to affect in
any way other actions by the Department on any future
application. : :
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Prage 3
Statewide General Permits #2 and #10 -~ Approval

4. The activities shown by plans and/or other engineering data,
~which are this day approved, subject to the conditions
herewith established, shall be constructed and/or executed
in conformity with such plans and/or englneerlnq data and
~the said conditions.

5. No change in plans or specifications shall be made except
: with the prior written permission of the Department.

6. The granting of this authorization shall not be construed to
in any way affect the title or ownership of the property,
and shall not make the Department or the State a party in
any SUlt or guestion of ownership of the property.

7. This authorization is not valid and no wcrk shall be
undertaken until such time as all other requlred approvals
and permits have been obtained.

8. A copy of this authorization shall be kept at the work site
and shall be exhibited upon request of any person.

Waiver of Transition Area

The Land Use Regulation Program has determined that the

- wetlands affected by this permit authorization are of

intermediate resource value and the standard transition area or
buffer required adjacent to these wetlands is 50 feet. The
resource value classification is the basis for determining the
standard width of transition area required for the wetlands
affected by this permit authorization. The authorization of
activities under this Freshwater Wetlands Statewide General
Permit includes a transition area waiver. This waiver allows
encroachment only in that portion of the transition area that has
been determined by the Program to be necessary to accomplish the
authorized activities. : -

Any additional prohibited activities conducted within the
standard transition area on-site shall require a separate
transition area waiver from the Program. Prohibited activities
within a transition area are defined at N.J.A.C. 7:7A-6.2(a). In
addition, a Transition Area Waiver Reduction for Hardship and a
Transition Area Waiver Averaging Plan for this project ( file #'s
1004-92-0003.3 & 1004-92-0003.5 ) have been denied by the
Department under separate cover. '

Water Quality Certificate
This letter of authorization to conduct a regulated activity

in a wetland or open water includes the Program's approval of a
Water Quality Certificate for these acthltles
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Mx.
Mr.

Robert B. Piel
Richard J. McManus

March 10, 1994
Page 2

Please contact the undersigned if you have any questions

regarding this matter. "

encl

cc:

Verf'tiuly youré,

prefl o sz
A &ﬁ

wins/C. Landis, Jr.

{

Mr. Ronald Kennedy (w/encl.) [
Mr. Roy Wimmer (w/encl.)

5%X
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MEYNER AND LANDIS

One Gateway Centar, Suite 2500
Newark, New Jersey 07102
(201) 624-2800

Attorneys for Roy Wimmer

OFFICE OF ADMINISTRATIVE LAW
CAL DOCRZT NO. ESA 7828-34

ROY WIMMER,

VE. : , : S

' ‘ : CERTIFICATION OF
NEW JERSEY DEPARTMENT OF s WILLTAM R. NEIL
ENVIRONMENTAL PROTECTION : : ‘
AND ENERGY. :

I, William R. Neil, of full age, hereby certilify

1. I am the Asszsta.nt Director of Cwsemtion of the New
Jersey - Audcben Scciety located at 11 EHardscrabble Road,
Beznardsaville, New Jersey.

2. My only connection to the above capticned matter ("thia
case") wag responding to a letter written by Bruce Siminoff that
appeared in the Star Legger cen October 26, 1954. Pricr to
Octcber 26, 1594, I had no knowledge of thig case, Mr. Wimmer’s
applications befors the DEP or any facts relating to the property
located at Lot 3, Block 15 in the Borough ¢f Califon, Euntesrden
" .County, New Jergay.

3. Prior te October 26, 15%4, I never had a coanversation
with anycne employed by the New Jersey Department of
 Environmental Protection (PDEPF®"), the New Jersey Attornsy

General’'g Office ("AG’s Office?) or any other govermmental
authority regarding the dispositicn of this case or the merits of
Mr. Wimmer‘’s applicaticns for wetlands approvals before the DEP.

4, I have not adviged anyocne at the DEP, the New Jersey
AG’'s O0ffice, ary other govermmaental authority or any other public
or private cocngervaticn organization and I have not been asked to
advige anyocne regarding issues reslating to this case.

5. On or about Octcbkber 31, 1994, I reviewed the DEIP file
relating to this case for the f£irst tima. I was told that the
porticns of the fila I was given to review contained oznly
documents available to any member of the public. Prior to
October 31, 1594 I have not seen a document relating to this case

SR
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excapt for thas lettss w:ittnn by Mr. Siminoff thac appcarod in

the ftar fadgsx, I 2ave o8 8sesn ary AG’a Offica file or

raviewsd anmy other publie or nen publie €iles held by any
gwematal ez private sntisy :11&:1:; to thia case.

6. I have pot had any sonversations vith DEP po:uucl
regardisg the merits of this case, The oaly comversations I had
with D22 ;ersemal-:oga:&ing thia case related to access to the
Ziles at the DEP, cxwarded a ecopy of 2y letter te the casge
werkas, Jay Sprirger, to eagura that thqg there wers ze factual
errozrs., N¥. Spriager ou.’.{ asauzrcd me of the factual corroctress
centained in my latter, Attached 18 3 trus and accurata copy of
the latter that I sent te Nz, Springer for his reviaw. .

. Prior to Octobar 26, 1994 T a=sd ao koowledge of this

case. I reaponded ts Mr, Simizncff’s letter iz my capacity as the

Asgistast Directyr of Compervaticn for the New Jersey Auduben
Bcelety., Iz writing the latter, which-appeazed in the gStar
uedger on November 28, 1§94, I wap c2ly acting on bebal? of the
Vew Jessey Auduboz 8Society.

§. o2 o7 abouk April 33, 1935, 2 wrole 3 letter te audie'
o)

Jesepk lLavery r.eia.:diag the subpoeza requiring my appearance
this sectiesn, that lotter I snclosed the following éencxihed

deeuments and 2o others:

The letter I genk to the Brar redaer fex

| 2.
pukliesticn; |
b. My lettar, ag it appeared in the Star ladger oo

Neverbaer 26, 1994,

- e, ¥r. 8imincff’s lottoay as it ’lpp"l.:.d in the Staz
Lhadgez o= October 26, 1334) - .

d., A fax lettar I é-«’ivod from Mr. Wimmer; and

e, A copy of the subpceena that wag served uzon me in
this case. ‘

Z caztily that :b.o ‘o:egoing statements made By me are toua,

.. I am aware that L{f any of the forsgeing statazents madas by ze aze
~wildully €3lgs, 2 am subject té punishment.

(o MM

Willlam R. Neil

‘Datad: May __, 198§

----------
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BracH, EICHLER, ROSENBERG, SILVER, BERNSTEIN, HaMMER & GLADSTONE
A PROFESSIONAL CORPORATION

COUNSELLORS AT Law
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HARRIS R. SILVER
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(987-1992)

101 EISENHOWER PARKWAY
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(201) 228-5700

FAX (201) 228-7852

26 EAST 64r STREET
NEW YORK, N. Y. 10021
(212) 935-9012

ALOIS V. "HABJAN *

DAVID J. KLEIN®®
STEPHEN L. FERSZT*
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FRANK S. BALDINO*©
DAVID-S. BERNSTEIN
GEORGETTE J. SIEGEL
ROBERT C. MIGNELLA
DEBORA LAURANO EISEN
GARY W. HERSCHMAN*®
JOSEPH M. DAVIS
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KELLY A. WATERS *
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DANIEL L. SCHMUTTER® |
JILL - DAITCH ROSENBERG*
KEVIN M. LASTORINO ¢

MICHAEL A. WEiSS *
HEIDI M. ZAS_ Ow"
MELISSA E. FlLAX®

VICKI SUE HULL®

LOUIS P LAGIOS *°
JOHN P WYCISKALA
MICHAEL S. 2ICHERMAN *
JILL A. COHEN"*

CARL J. SORANNO
BRUCE J. SCHANZER "
HENRY J. ARATOW, JR.
SIMONE HANDLER HUTCHINSON®
HELEN A. NAU®

DANIEL B. FRIER
MICHAEL P. MARTIRANO
DAVID M. NEUENHAUS

. POND TO R Fi
CHARLES S ZUCKER PLEASE RESPOND TO ROSELAND OFFICE

ALSO ADMITTED TC PRACTICE IN

* NY 0o0PA T DC :OTHERDISTRICTS
8 Cerririen Civie TRiaL ATTORNCY

May 23, 1995

Michael J. Palumbo, Esq.
MEYNER & LANDIS

One Gateway Center

~Suite 2500

Newark, New Jersey 07102-5311

RE: Wimmer v. N.J.D.E.P.E.
Docket No.: ESA-7828-84

Dear Mr. Palumbo:

Enclosed please find the signed Certification of William R.
I will forward the original signature page as soon as I

- Neil.
receive same.

I also enclose the following:

1. Letter that Mr. Neil sent to Jay Springer, which is
the exact letter that was sent to the Star ledger.

2. . Mr. Neil’s handwritten notes.

In light of the Certification and the enclosed documents,

kindly confirm in writing that the subpoena has been withdrawn and
that there will be no further attempts to enforce same.

I look forward to your prompt response.

Very truly yours,

AHB:a
Enclosures
DATA\TEMP\MEF\210858.1

cc: William Neil

A




RS

Department of Conservation |
11 Hardscrabble Road, PO. Box 693, Bernardsville, N} 07924 (908) 766-5787 | Fax: (908) 766-7775

November 14. 1994

Mr. Bob Kolter

Editor., Letters to the Editor
Star. Ledger

On October 26, 1994, - the Star Ledeger Drlnted a letter from
Bruce Siminoff of the Commerce and Industry Association which
described the case of Roy Wimmer. an owner of 2.6 acres in
Califon who was prevented from building a house because of the
alleged "broad definitional powers that have been assumed by the
New Jersey Department of Environmental Protection' (NJDEP).
powers which Mr. Siminoff 1molles unfalrlv determined this parcel

to be wetlands.

Mr. Siminoff went on to brand thée hardship application

process of the owner as "Orwellian." based on what he felt was

another unfair practice. the appraisal of the land's value.
under its legal environmental constraints, which dropped the
value from $75,000 to $15.000, rendering it, according to Mr.
Siminoff. "worthless by bureaucratic fiat." : :

New Jersey Audubon Society is troubled by both the tone (his
mocking, sarcastic reference to cattails) and the content of Mr.
Siminoff's letter. especially his description of the process of
deciding whether wetlands are preserit on a property. So we went
to Trenton to review the Wimmer case folder to determine the
facts for ourselves _He’'s what we found:

First. it is irrelevant that the Wimmer property wésfnot }
listed on the U.S. Dept. of the Interior maps, because the NJDEP.

- does not rely upon these maps; and only uses its own set of nore

detailed maps as a first step that must be verified by field
visits. And in Mr. Wimmer's case, his own expert did field work
in June of 1992 and found wetlands. and mapped them on propertiy
maps that were later clarified, without written protest from Mr.
Wimmer's experts,., by a subsequent field visit by NJDEP staff.

~ Mr. Wimmer's own wetlands delineator correctly stated in his
June, 1992 written report that the wetlands determination is ’
based. not on the rhetorical and very incomplete list of criteria
presented in Mr. Siminoff's letter,; but rather orn a three part
test of soil type, vegetation and hydrology as called for in the
1989 federal manual. all three of which factors must be present
to establish that wetlands do .indeed exist. ‘ o

If Mr. Siminoff was correct that thls Darcel contalned no

wetlands, then why did the property owner's own consultants not
establish this fact from their field work. document it. and make-

b3X




2
this - 1ssue the central one of thelr cllent [ leeal am:eal’7

Instead of maklne his case on this loglcal'ground,'apparentf'
ly Mr. Wimmer decided to apply for a hardship waiver under the
transition area (buffer zone) rules, which are complex. vet bend
over backwards to offer property owners flexibility, a flexibili-
ty so detailed it takes 29 pages to describe. Is Mr. Siminoff
saying these fairness Drovisions were wWritten in a total vacuum,
by "bureaucratic fiat: ,uw1thout the full scrutiny of and oPPOor -
tunity to review and comment by development interests
and experts?  Would Mr. Q1m1noff care to put a finger on how. many
of the 152 pages of wetland regulations were developed in re-
sponse to specific concerns and reauests by landowners and o
building interests? We think the answer would be a very substan-
‘tial number of pages. o : : . :

Now it 1is very interesting‘to learn why Mr. Wimmer's request
for a Transition Area Waiver was denied: because he failed to
demonstrate that adjacent properties could not be purchased to
create a buildable lot for fair market value. More specifically,
~the NJDEP case files reveal that far from having to buy addition-
‘al land from other land owners, Mr. Wimmer already owns three
lots adjiacent to his unbuildable wetlands parcel, which total
about 12 acres. .and which he has not shown are. unbullddble
facts Mr. slmlnoff did riot Dresent in his letter.

: As to Mr. Siminoff's attack on the alleged “Orwellian'
nature of appraising the parcel in question under its legal
environmental constraints - what would he have NJDEP do instead,
evaluate the land as if the wetlands law was not in force. had
never beein passed bv the legislature? That's great for the.
property owner. but unfair to the public and ips,sénse that we
all play fair under the law until the law is changed.

- Based on all these cdrrect;ons to Mr. Siminoff’'s letter. we
wondelr who really deserves theée adiective "Orwellian” - the le al
vrocess administered by the public servants at NJDEP, who have
acted in this case as they should have. carefully, under the
law, -or Mr. Siminoff himself. who has distorted the definition
and process of wetland determination,. and leaves crucial, rele-

- vant facts out, essentially re-writing the case record of this

property owner's situation in an attempt to beat the anti-govern-
ment ., anti-regulatory drum ever more frantically? We predict
that when those drumbeats are finished, the public will realiz
that what Mr. Siminoff is really driving at is the rollback of
envirornmental lawe whicky orctect the broad maiority of citizers
evern as: thiey oo wosnly Jdo, oY o Intert, limit Lhe inappropriats
actions of some individuals. :
william R. Neil

Assist. Dir. of Conservation
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| State of @52&1 Jersey

DEPARTMENT OF ENVIRONMENTAL

PROTECTION = .. o ‘ -
Criausiwve TOUL WriiManN ' ' ‘ v : o ‘ ’ Rovert C. SN, Ir.
Governor ) o Commissioner

November 30, 1994

Bruce G. Siminoff, Chairman

State Issues Committee

Commerce and Industry Assoclation of Rew Jersey
P.0O. Box 768

Paramus, N.J, 07653

Dear Mr. Siminoff:

I am writing in response to your October 26 letter to The Star-Ledger
questioning whether the Department of Envircnmental Protection i1s seriously
reevaluating ics programs to ensure that envirenmental laws are administered
fairly.

Your letter suggests that the DEP unreasonably enforced regulations in the
case of Roy Wimmer, a Califon property owner who wants to build a house and
septic system in a wetlands area. Since the department is, in fact, firmly
committed to cnsuring that 4{te regulatione are enforced in a fair and
"consistent manner, and currently is  conducting a comprehensive review to
ensure that they are, I would like to set the record straight on the facts of

- this particular case. ‘

Your letter gives the false impression that the DEP arbitrarily designared
substantial portions of Mr. Wimmer's property as wetlands. In fact, Mr.
Wimmer's own environmental consultant designated portions of the site as
wetlands in June 1992, The wetlands are found around two small streams that
flow through the lot and discharge into the Raritam River just upstream of Ken
Lockwood Gorge, one of the finest and most scenic fishing spots in New Jersey.

The state Freshwater Wetlands Act, which recognizes that New Jersey's
wetlands are vital in protecting the water quality of our rivers, lakes and
streams, as well as drinking water, establishes rules for bullding in and
around wetlands. These regulations require that development in such areas
occur outside of specified setbacks or buffers. Mr. Wimmer was unable to

Nru Jersey Is An Equal Opportumty Employer ». Printed on Recycled and Recyclable Paper
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- locate a home and septic system outside of the required setback on this
particular parcel and therefore needed to apply for a hardship waiver, -

As part of the hardship walver application process, Mr. Wimmer was
required to present an appraisal of the parcel and offer the property for sale
to adjacent_ landowners and public and private conservation groups. You take
issue with the fact that such an appraisal must take into consideration the -
environmental constraints of the property. The reality of today's real estate -
market, however, is that a professional land appraisal is a forecast of the
value of a parcel based on all relevant market factors, including zoning, -
~on-aite conditions and environmental constraints. You also incorrectly
describe a $15,000 offer from a group.on. a DEP-pravided list as an offer made
by a DEP "affiliate." The offer, in fact, was made by trhe New Jersey -
Conpoervation Foundation, a private, nonprofit orgsnization that 1e in no wvay
affiliated with the department, The 1list provided by the DEP was developed
through a public process to assist landowners in locating potential buyers.
The groups on the list are not affiliated with the department, and landowners
are free to solicit offers from other organizations,

-1 also, would like to point out that Mr. Wimmer owns more than 12 acres
adjacent to the parcel in question. In the course of reviewing his application
for a hardship waiver, DEP staff offered to work with him to locate a more
environmentally suitable location for a home and septic system on this other
property. At no time did Mr. Wimmer or his representatives ever take up the
department on its offer of assistance in investigating these other areas. -

I assure you that the DEP is fully committed to ensuring that its wetlands
regulations and other rules are enforced In a fair and consistent manner --
fqr the good of both our citizens and our environment. :

- Robert C. Shinm, Jr.
Commisgsioner
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P.O. Box 268
Califon, N.J., 07830
December 27, 1994
~ Star Ledger ‘b’Z
~ obert Kalter, Editor

1 Star Ledger Plaza
Newark, N.J.; 07102-1200

Dear Mr. Ka]ter' v

In a letter to the editor dated Oct. 26th Bruce G. Szmmoff questxoned thc broad definitional powers assumed by
- the N.J. Department of Environmental Protection, usmg my case by way of illustration,

. In re sponse, William R. Nexl (Nov 26) and Robert C. Shinn Jr (Dec. 28) wrote back in dcf‘cnse of the DEP's
posmon but included some erroneous statements and mis-information that clcarly show they either are not
cognizant of the true facts or are simply ignoring them in order to put the DEP in the best p0551ble light.

I will not even attempt to address the faimess of the process which has kept my famxly in a state of flux for
years, Instead I would like the opportunity to address and correct some of the incorrect facts written by Mr,
Neil and Mr. Shinn.

Mr. Neil writes that my apphcanon for a Transition Arca Waiver was demed ...because he failed to
demonstrate that adjacent properties could not be purchased to create a buildable lot for fair market value.”
~ Incredibly, he goes on to state "...Mr. Wimmer already owns 3 lots adjacent to his unbmldable wetlands

“parcel... and Wthh he has not shown are unbuildable"

.0 not own 3 lots adjacent to the lot in question (which the DEP has classified as unbuildable simply because

it would seem that the DEP has the power to do so). The acreage I do own is separated from my lot by a broad

(100 foot wide ) strip of land once owned by a railroad and is now a major gas pipeline. I do not own this
‘property nor do I have the required legal right-of-way to build on the land across it! - S

Mr. Shinn writes "...DEP staff off:rcd to work with him to locate a more environmentally suitable location for
- ahome and septic system on this other property". Atno time did any member of the DEP contact me with such
an offer ... probably because they knew that my land is not adjacent to the lot in question.

The land we wish to build on is well in excess of the 1 acre zoning requirement (£ 2 acres) and contains more
than adequate ucreage to situate a small one family home. This property has twice passed required percolation
tests and can support septic systems at at least 2 dxffercnt locations on the Iand

We never believed that this property, as a wholc should be designated "wetlands" but applxed for the waiver
because we were advised that the DEP has the power, the money, the bureaucracy, and a very thick book of
tests which can prove almost any piece of land is "wetlands" to hold us up forever on that issue! It seems that
reasonableness may not prevail and so we have placed the issue in judicial hands and await the results.

Sincere]y.
Z @ =
Roy A, Wimmer
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P.O. Box 268
- Califon, N.J., 07830
December 30, 199 4

Robert C. Shinn Jr., Commissioner
N.J. Department of Environmental Protection
Trenton, N.J.

Dear Sir;

Attached is the basic letter T will use to respond to the various letters where my name was used
in reference to an ongoing case with the DEP. Since I have referred to you by name I feel it is
only common courtesy to send you a copy. I would appreciate your returning the same courtesy
should future correspondence become necessary. S

Sincerely,

L e

Roy A. Wimmer | =
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MEYNER AND LANDIS o
cne Gateway Centar, Suite 2500
Newark, New Jarsey 07102

- (201) 624-2800

Attorneys for Roy Wicmer

| OFFICE OF ADNINISTRATIVE LAW
OAL DOCKET NO. EEA 7828-94

ROY WIMMER,
: : t  CERTIFICATION OF
NEW JERSEY DEPARTMENT OF ‘ t. - WILLIAX R. NEiL"

'LNVIRONMENTAL PROTEC”ION ’ s

AND ENERGY.

I, William R. Neil, of full age, hereby cercify

1. T am the Lssilc&atbi:e:ter éf Cansar=vation ¢4 ths New

'Je*aéy Audcbon Socciaty lecated st 11 Hardscrabble Roeaed,

Bernardsville, New Jarszey.

2. My culy comnection to the above captioned matter (Ythia

came") wag Tesponding to a letter written by Bruce Siminoff that

appearad in the Star Ladgex on Octocbar 28, 1954: Pricz ko
Octcbar 26, 1954, I had no knowledge of this case, Mr. Wimmer’s

~applicaticns befors the DEP or any facts relating to the preperty

located et Lot 3, Block 15 in the Borough ¢f Califen, Zunterdon
County, Naw Jergasy.

3. Prior ﬁo October 25, 1994, I never had a conversation

with anycne employed by the New Jersey Depertment cf
Envircnmeatal Protection ("DEP®"), the New Jersey Attcraoey

General‘'s 0QZfZice ("AG’S Cffiza®) eor any octher govermmentel
authority regarding the dispoasiticn of this case or the merits of
Mr. Wimmer‘e applications for wetlands approvals before the DEP.

) 4. I hava not advised anycns at the DEP, the New Jersay
AG’' R QEZice, zny cther governmantal autherity or any other publia
er privata e¢ongervation organizatiocn and I have not been asxed to
advisae mycne regarding lssuea relating to thls case.

N Cn or about Oc:obar 31, 1994, I reviewed the DXF file
relating to 2his case for the first tima., I waas told thet the
porticns of the £ila I was given to raview contained enlv
documentsg avsilzble to any mexbaezr ©f the public. Prior to
Octcober 31, 1394 I have nct seen a document ralating to this came
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|
except for ths .‘Let-.te: w:ittu by ¥x. sumcft that appnud 1:1
the ftar fedger, 3 Bave 208 seen any Ad's Offica f2ila or
raviswsd amy cther publia or 12 publie £iles heid by any
gevernpantal of private eatisty r%’a:uag te this case,

€. I have bos had eny sonvarsaticne with DEP peracnnel
regaxdiag hhe narite of :hic cage, The saly coemversatisas T had
with DEP pauonml-rei thia case related te accegs to the .
Zilas at the DXP, rded 4 capy of Ry letter %o the cane-
warkas, J&y ?ringnr, ea unun thst thae there waze aa factual
ezzors. priager enlx asaurced me of the factual corrostness
antas.md in oy latger., Attached iz 4 true and accu:ar.a eopy ol
thes latter thaz I sant to Ne. Springer for Ris roviaw.

Y. Frior te October 26, 199¢ I had ao keowledge of thia
enss. I responded to Mr. Simizoff’s lettar iz my capacity a8 the
Asgistant Directgr of ¢¢naervan=n for the New Jerszey Auduben

 Bediaky. Iu writiz latter, which appeared ia the gear
on November 2 1994, 2 way cnly adting on bchal! of the

nadgax
¥ew Jezrsey Auduyben aocuty.

- 8. Om oF about April 38, 1995, 2 wrole a lattar te Judgs

Jogeph: Lave «rding the subpoena requiring my appearance in
:hinp;etian ':ymei that loteer 3 onclosed the £=nawug descyibed

doauments and 2o ethers!

2, Tha lsttary I gent td the -E:az Ledoger for

quhliection; :

. b. Oy letter, az {4 appeared i3 the 2tar lLadger oa
xa\rumba: 26, 1354; - :

' ¥r. 8imincff’s lattor as it appeased in the Star
hndg_e; oa Oczc.ber 46, 1334, ‘ : ) -

4. A £ax lettor I received frem Mr. MWimmez; and

e, A copy of the ﬂuhpam that wag aeéved upon me tn
this case.

b4 e.:"uy t.hu tb.o £o:ogoi=g gtatements made by R &Xe LtTuae.
I am awaze that (£ any of ths forsgoing stataments ude by ne are
wildully £falss. & am subjegt ULo punishment,

a/m £ MM

Willlam R. MNsil

D.tad:‘ C May __, 1858 ) - 7-. .
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300 Mendhem Road

Morristown NJ 07960

201-539-7340
FAX 201 539 5635 -

Edwin C. lLandis, Jr., Esq.
Meyner and landis

Gateway 1 ‘ }
Nowark, New Jersey 07102

May 30, 1995

Re:!: Wimmer Property.

Block 14 lot 1.01, Block 15 lot 3.°

Califon Berough, Hunterdon County.
Dear Hr. Landis:

We do appreciate your arranging to meet at our office on
May 22nd to discusg the Wimmers’ desire to resolve the

outgtanding issues relative to their wetlands waiver hardship

application on the above captioned property.

We have considered your proposal of NJCF withdrawing our
offer to acquire the properties in return for the Wimmers’

transferring title to us of Block 14, lot 1.01, the land

hetween the river and Rivaer Road. Thus, some measure of
protection couid be afforded the South Branch of the Raritan
River and its bank by virtue of title being vested in a
conservation grcup, while Block 15, lot 3 might obtain the
necessary hardship waiver since there would then be no
purchasers for the parcel.

In reviewing your proposal we examined the following

facteors:

1. The congservation benefits of owning the rlverbank
with & proposed adijoining homesite.

2. The 12 adjacent parcels owned by the Wimmers’, 10
in Califon and 2 in Lebanon Township.

3. The lack of showing of consideration by the
Wimners’ of alternate homesites in the area that are
already in their ownership.

4. The consistency of our decision relative to both
New Jersey’s Freshwater Wetlands regulations and

" Federal Zero Wetland loss mandates.

ToX




We are not interested in withdrawing our offer for both
parcels in return for the riverbank lot.  We are willing to
honor our prior purchasa offer of $15,000 case for the two
parcelda. We alco ore willing to dimrugs the purchase at their
fair value of additional parcels owned by the Wimmers’ in the

vicinity.

Should your clients wish to accept our offer, please let
us know so we can expeditiously proceed towards closing
Should they wish us to considur other parcels, we’ll gladly
do so, either individually or in aggregate.

ThanX you.
Sincerely,
~ pavid J. Ennis
. Divector, Land Fund
DJE:sn

cC: J. Wyse, Esq.




RD 3, Box 399

Career
Summary.

Piorésslohal

Experience

| DAVID J. ENNIS :
Pittstown, NJ 08867  908.713.1679  fax $08.713.1689

Life-long real estate proresswna.l Nationally recognlz,ed
for expertigse in Initlating, effecting and managlng real
estate transactions to protect land for agricultural use,

~ historic preservation, open space, greenways and natural

aresa conservation by innovatively combining essements and
Tee ownershlps, flnancing opportunities and tax advantages.

- New J‘erséy cOnservation‘Foundation, Morristown - 1976=-

Privately supported, §,000-member non-profit Jand trust

~founded in 1959 to promote appropriate land use. Operating

through it's land fund, NJCF specializes in acquiring land for:
public and private open space and agricultural retention,

ultimately transferring interest to the appropriate party for
permanent stewardship. v

Director, Land Fund :

Responsible for bullding Foundation's land fund from $500,000 to
$15 million. Manage fund, analyze potential for land
acquisition, initiate purchases and structure transactions to
maximize economic benefite for all parties. Address government
meetings and hearings on legislation, regulation and reglonal
land use plans. Promote appropriate land use through written

“materia]l and public speaking t6 organizations, communitlies and
“individuals’ within the tri-state area. Coordinate land
preservation initiatives statewide with a variety of land trusts.

Make presentations nationwide to professional groups on
conservation—-related transactions, including appralsals, valuation
techniques and salability of restricted properties. Responsible
for ten-person Land Fu.nd Team, including staff trammg in 'ea‘
estate procedures. .

Special Prajects Director

Established NJCF branch office at Wh.ltesbogs Village, Burlington
County. NJ. Active In securing the deslgnation of New Jersey's
1.6 million-acre Pinelands as a Nationa] Reserve in 1978 and the
passage of the NJ Pinelands -Protection Act in 1979, the most

advanced land-use control system in the nation. Coordinated open

space, conservation and agricultural retentxon activities

: statewxde

Regional Director !

Initially focused on conservation-related projects in no-*ﬁem
New Jersey. Expanded responsibilities soon involved statewide
activitiee as both participant and advisor. Responsible for 8
slx—-person project Invelving land rzrazgrvation in haw 2073

“Pinelands, coordinatmg with all levels of government.

78X
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Selected Soclety of Real Estate Appraisers, New Jersey: 1987

Professional Primary presenter at seminar on farmland preservation, through
Presentations ldgntiﬂcatlon. negotiation and scquisition to implementation
(continued) Individual and panel presentations on wetland valuation

techniques; 1989 - v
New Jersey Conservation Poundation, Morristown; 1978--
Conduct numerous statewide semlnars for land planners,
builders and appraisers on the transfer of development rights
and land conservation

Civie Hunterdon County Agriculture Development Board; 1988--
Memberships Appointed At-Large Citizen Menmber for board that conducts
countywide agricultural retention program, purchases
- development rights from farm land owners, and addresses publie
poliey and funding issues ' : Co '
Hunterdon Art Center, Clinton, NJ; 1985-89
Board of Trustees; served as President, Vice President,
Director of Bullding and Grounds during $1.5 million
rehabilitation of 1836 nationally registered historic landmark
stone bullding .
Alexandria Township, Hunterdon County, NJ; 1982-84
Member, Planning Board and Environmental Commission
Founder, Agricultural Retention Committee

Education Seton Hall Unlversity, S:hool of Law, Newark, New Jersey
" Monmouth College, West Long Branch, New Jersey, B.S.
business/economics »

The Peddle' School, Hightstown, New Jersey

~

Continuing Land Trust Alliance, Washington, DC; 1984~-~
Education Numerous national seminars on land conservation since the
' : organization's formation :
Trust for Public Land, New York, New York; 1984--
Seminars on taxation and public policy
National Trust for Historic Preservation, Washington, DC; 1983
Three-day seminar in Baltimore, MD on tax incentives and
valuation of historic and conservation easements :
New Jersey Department of Agriculture; 1982--
On-going seminars on farmland preservation and valuation
Connecticut and Massachusetts Departments of Agriculture; 1979
Joint seminar on farmland valuation, preservation policy and
.- implementation through legislative initlative
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Long Branch, New Jersey - 1$74-76
Monmouth County's largest city; population 31,000

Senlor Planner ,

. Helped organize City's m'st Division of Clty Plannlng and
personally coordinated development of a new: municiple Master Plan.
Formulated the city's first comprehensive flve-year capital dbudget

~ of $30 million. Developed ordinances on hospital zoning that were
adopted by the the city and later used as national models.
Improved the site plan review process and reduced time from
application to approval from nine to two months Served as laison
to the Planning Board.

Ennls Construction Company - 1970-74 :
Residential constructlon company in Monmouth County. New Jersey

owner
“Specialized Ln Victoria.n restorations

Ennis~Vogel Realtors, Deal, New Jersey - 1960-76
Family firm established in Manhattan Borough, New York City, 1896

Licensed Broker

As fourth generation real estate professxona.l developed

expertise in wide spectrum of real estate transactions, property
: ma.nagement appralsals, pla.nmng and zoning approvals.

Professional Appointee, State Technical Committee of the U.S. Department of
Memberships/ = Agriculture's Natural Resources Conservation Service Wetlands
Honors * - Reserve Program, 1995--
o Member, Real Estate Advisory Committee, Monmouth University
Gradusate School of Business, West Long Branch, New Jersey, 1993—- ‘
Member, Advisory Committee, Walt Whitman Soclety, Camden, NJ
Dedicated to the preservation and perpetuation of Whitman's
home, work and ideals, 1953-- _
Co-initiator of and Steering Committee Member, Delaware River
" Greenway Partners. Initially coordinated ten New Jersey and
Pennsylvania county and state departments, commissions and
planning boards; currently combines efforts of over 150 group
‘partners. 1990--

Selected La.nd Trust A_l.ha.nce, Washington, DC.
‘Professional  Selected to present interactive seminars in California (1996)
Presentations Tennessee (1994) and Montanta (1993) focusing on the realitles
of real estate transactions for mtemational educaticnal
convocations of land trusts
Individual presentatisn on ths sale of ccnse'vznon real estate

at National Rally; 1954
Group jeadgr for seminars on Greenways in Pennsylvama.

ergmia and Washinzion, DC, 155G
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| State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
o INVSKMIOFLAW »

RICHARD J..HUGHES JUST!CE COMPLEX
25 MARKET STREET

‘ . i CN 083
DEBORAH T. PORITZ ‘ TRENTON, NJ 08625-0093

JAYNEE LaV ‘
ATTORNEY GENERAL ANEY aen

ASSISTANT ATTORNEY GENER:
D!RECTOR

(609) 633-0918

June 1, 1995
BY HAND DELIVERY

"Edwin Landis, Jr., Esq.
MEYNER & LANDIS, P.C.
'One Gateway Center
Suite 2500 :

Newark, New Jersey 07102

Re: Wimmer v. DEP
Docket No. ESA-7828-94
Dear Mr. Landis: v ‘
Pursuant to N.J. A.C. 1:1-10.4(e), enclosed please find
certified responses on behalf of Respondent DEP to your client® s
Interrogatorles and Request for Production of Documents.

Very truly yours.
DEBORAH T. PORITZ

: ATTORNEY CZ?
- By/ / /Qu«

Barbara Conklin
Deputy Attorney General

L_l-m » New Jersey Is An Equal Opportunity Employer -




CERTIFICATION

I hergby certify on behalf of the State éf New Jersey,
Department of‘EnvironmEntal Protection; that‘the foregoing answers to
inﬁerrogatorieshave been assémbledat my direétiqnby employeeéof the
- . State of New,Jérsey'who are in possession of information reievant to
.this case; that said employees have advised me that the answers to
these intérrogatories are true tdvthe_beSt of their knowledge and
belief and are based upon all the relevant information and records
available to them and that the attached documents from State filés,are
vtiue copies. Irfurther certify that these answérs are true to the best
:of my knowledge and belief to the extent that I have any pefsonal
knowledge of the facts relevant to this.casé and that I have no reason
' to believe,that'the answers offered herein are stated ‘knowing them to

be false.

<{Z;¢Ah~_/,2a)Z5<Q£uQ&&ﬁ<L

Susan Lockwood

‘Dated: June 1, 1995
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WIMMER V DEP
OAL DOCKET" NO.' ESQ 7828-84

DEP RESPONSE TO INTERROGATORIES AND REQUEST FOR DRODUCTTO\J’O

DOCUMENTS PROPOUNDED BY DETITTO\TER

1. All persons with knowlédge of some'fécts relating to this case:

“Jay Sprlnger Project Manager, Land Use Regulatiocn Program (LURP)
NJDEP: facts recited in Wimmer’s appllcatlon tax reccrds,
location of wetlands and buffer areas on Block 15, Lot 3,
existence of access from Block 15, Lot 3 to other Wimmer
properties, location of other Wimmer properties in Lebanon
and Califon and their zoning, ‘applicable regulations
governing Wimmer'’s proposed activities on Block 15, Lot 3
and DEP policies implementing these rules, correspcndence
between and on. behalf of Wimmer and various persons and
groups seeklng a buyer for the land, Wimmer application for
and DEP issuance of Letter of Interpretatlon.and Statewide
General Permits #10 and 7. -

Rick Brown, (former) Section Chief, LURP, NJDEP: facts recited in
Wimmer’s application, tax records, location of wetlands and
buffer areas on Block 15, Lot 3, existence of access from

.Block 15, Lot 3 to other Wimmer properties, location of
‘other Wimmer properties in Lebanon and Califon and their
zoning, applicable regulations governlng Wimmer’s proposed
activities on Block 15, Lot 3 and DEP policies implementing
‘these rules, correspondencebetween and on behalf of Wimmer

“and various persons and groups seeking a buyer for the land,
Wimmer application for and DEP issuarnice of Letter of

" Interpretation and Statewide General Permits #10 and 7.

Rob Piel, Bureau Manager, LURP, NJDEP: regulations governing
transitionvarea waivers and DEP policies implementing these
rules, application for and issuance of Letter of
Interpretation and Statewide General Permits ‘#10 and 7,
familiar with basis and policy for waiver denial.

Susan Lockwood, Supervising Environmental Specialist, LURP,
NJDEP: oversees the writing and interpretationof freshwater
and coastal wetland regulations and DEP policies
1mplementingthese rules, familiar with basis and policy for
Wimmer waiver denial.

Ernie Hahn, Administrator, LURP, NJDEP: regulations govermﬂg
transition area waivers and DEP policies implementing these:
rules, Wimmer application for and DEP issuance of Letter of
. Interpretation and Statewide General Permits #10 and 7,

. familiar with basis and policy for Wimmer waiver denial.

Robert Tudor, (former) Administrator, LURP, NJDEP: regulatiocns
governing transition area waivers and DEP policies
implementing these rules.

A. Vincent Agovino, Environmental Consultant, A-P Consult ing:

- regulated activities proposed by Wimmer; location of
wetlands and buffers on Block 15, Lot 3, application for and
issuance of Letter of Interpretatlon and ‘Statewide General

" Permits #10 and 7. .

Ron Kennedy, President, Gladstone Design, Inc.: regulated.

activities proposed by Wimmer on Block 15, lot 3; appraisal

\
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‘of property. vaiue, offers to sell prooerty and respecnses to
~same, application for and  issuance of Letter of
Inter pretation.and Statewide General Permits #10 and 7.
David Moore, Executive Di rector, NJ Conservation Foundation:
negotiations for acquisition of Block 15, Lot 3. '
DaVld Ennis, Director, Land Fund, NJ Conservation Foundation:

Current value of Block 15, Lot 3 and negotiationsto acquire’

' same, value of 51mllarly51tuatefreshwaterwetlamﬂparce7s,
~defi iciencies in - Wimmer property appraisal, preferred
" technigue in the art of land appraisal, current use of
Columbia Gas Pipeline property and transfer from Columbia
ownership to Hunterdon County, current condition of Block
15, Lot 3.and its value preserved in its current condition.
Mlchele Byers, Assistant Director, NJ .Conservation Foundation:
Value of Block 15, Lot 3 and negotiations to acquire same,
value of similar freshwater wetland parcels, defic1enc1es

in Wimmer property appraisal..
Alice Puleo, NJ Conservation Foundation: Value of Block 15 Lot

3 and negotiations to acquire same, value of similar
freshwater wetland parcels, defiCienCies in Wimmer property
appraisal.

Jim Wyse, Esg., attorney for NT Conservation‘Foundation: client’s
necotiations to acquire Wimmer property.

Steve Brower SDAG, Department of Law and Public Safety, Division
of Law: regulations governing transition area waivers and

. DEP policies implementing these rules, ~

Jack VanDalen, SDAG, Department of Law and Public Safety,

: Division of -Law: regulations. governing transition area

o waivers and DEP policies implementing these rules.

'Rachel Horowitz, DAG, Department of Law and Public Safety,

' Division of Law: regulations governing transition area
' waivers and DEP policies implementing these rules.

‘Kathe Mullaly, DAG, Department of Law and Public Safety,
Division of Law: facts recited in Wimmer’s application, tax
records, location of wetlands and buffer areas on Block 15,

Lot 2, existence of access from Block 15, Lot 3 to other
‘Wimmer properties, location of other Wimmer properties in
Lebanon and Califon and their zoning, applicable regulations
governing Wimmer’'s proposed activities on Block 15, Lot 3
and DEP poliCies implementing these rules, correspondence
'between and on behalf of Wimmer and various persons and
groups seeking a buyer for the land.

Barbara Conklin, DAG, Department of Law and Public Sarety
Division of Law: faﬂts recited in Wimmer'’s application, tax
records, location of wetlands and buffer areas on Block 15,
Lot 3, existence of access from Block 15, Lot 3 to other
‘Wimmer properties, lccation of other wimmer properties in
Lebanon and Califon and their zoning, apoiicable regulations
governing Wimmer'’'s propcosed activities on Block 15, Lot 3
and DEP.policies implementing these rules, corre=oondence
between and on behalf of Wimmer and various perscons and
groups seeking a buyer for the land.

Theresa Ducati, Paralegal, Department of Law and Public Saf ety,
Division of Law: original contract price for purchase

2
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of Block 15, Lot 3 and all other property owned by Wimmer
in .Califon and Lebanon, subdivision plans for land in
Califon and Lebanon, last sale price and current assessed
value for comparables cited by Carmisano.

Jack Shuart, Assistant Regional Forester, Department of Parks and
Forestry: Wimmer’s Forest Management of his property,
activities and times.

George Pierson, Inspecting Forester, DEP Bureau of Forestry: last
inspected Wimmer properties for compliance with Forest
Management Plan.

Christina Hurd, Associate Forester, DEP Bureau of Forestry:
Wimmer’s Forest Management of his property,
activities and times.

Richard D. Goodenough Associates, Inc.: drafted Wimmer's forest
management plan.

Roy Wimmer, Applicant: facts surrounding his applicaticn,
condition of land holdings, current and past, activities on
same, current and past, location of other land holdings,
correspondence between himself and others on his behalf
seeking easements over abandoned railroad (a/k/a Columbia
Gas Pipeline, now part of Hunterdon County Park System).

Howard Apgar, Esqg., attorney for - Hunterdon County Park
Commission: Wimmer application for easements over Columbia
Gas Pipeline (also shown as Central Rail Road on some maps)

Vincent Sharkey, Esg., attorney for Columbia Gas Transmission
Corporation: Wimmer application for easements over Columbia
Gas Pipeline (also shown as Central Rail Road on some maps)

Richard J. Carmisino: appraised Block 15, Lot 3.

Michael G. Morris (MGM Associates): Reviewed appraisal done by
Carminsino.

Persons other than experts who may testify on behalf of DEP and
the subject matter of their testimony:

Jay Springer, Project Manager, LURP, NJDEP: facts recited in
Wimmer'’s application, tax records, location of wetlands and
buffer areas on Block 15, Lot 3, existence of access from
Block 15, Lot 3 to other Wimmer properties, location of
other Wimmer properties in Lebanon and Califon and their
zoning, applicable regulations governing Wimmer’s propcsed
activities on Block 15, Lot 3 and DEP policies implementing
these rules, correspondence between and on behalf of Wimmer
and various persons and groups seeking a buyer for the land,
Wimmer application for and DEP issuance of Letter of
Interpretation and Statewide General Permits #10 and 7.

Susan Lockwood, LURP, NJDEP: Same as Springer, applicable
regulations governing Wimmer'’s proposed activities on Block
15, Lot 3 and DEP policies implementing these rules.

Jack Shuart, Assistant Regional Forester, Department of Parks and

Forestry: Wimmer’s Forest Management of his property,
activities and times, current regulations
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3.

George Pierson, Inspecting Forester, DEP Bureau of Forestry: last

inspected Wimmer properties for compliance with Forest
Management Plan. .

Expert witnesses who may testify for DEP:

David Ennis, Director, Land Fund, NJ Conservation Foundation:

‘ Current value of Block 15, Lot 3 and negotiations to acquire
same, value of similarly situate freshwater wetland parcels,
deficiencies in Wimmer property appraisal by Mr. Carmisino,
preferred technigque in appraisingundeveloped land, current
use of Columbia Gas Pipeline property and transfer from
Columbia ownership to Hunterdon County, current condition
of Block 15, Lot 3 and its value preserved in its current
condition. '

Mr. Ennis agreed to testify on behalf of DEP the
week of May B8th as an expert in real estate
appraisal, in particular, real estate encumbered
by environmental restrictions. See attached
resume for Mr. Ennis’ qualifications. In addition
" to Mr. Ennis’ experience in the acquisition of
property for conservation purposes. all over New
Jersey including knowledge of other
organization’sacquisitionprices for wetlands in
South Jersey for as little as $500 an acre, see
attached property descriptions from which Mr.
Ennis shall draw examples supporting the range in
values which freshwater wetlands can command
under certain circumstances. Although all land is
unigue and will command differing prices based
upon its own features, it is Mr. Ennis’ opinion
that the highest and best use for Block 15, lot
3 ‘in calculating fair market value 1is as a
rivate recreational parcel, worth approximately
$3,000 an acre, enhanced, in this case by the
presence of a trout stream which would be
available to a purchaser fcr exclusive, private
recreational use from the portion of the property
known as Block 14, rendering the $15,000 offer to
Mr. Wimmer by the New Jersey Conservation
Foundation a fair price which an informed,
rational buyer not under duress would pay for the .
parcel with its current development restrictions.
See also "memo to File" dated October 22, 1953,
letter to Ronald Kennedy, P.E., October 25, 1983
and press release dated November 30, - 1994
provided petiticner’s attorney by James Wyse,
Esg. on May 8, 1895. Mr. Ennis may also testify
as to the. preferred approach for evaluating
undevelcoped land with environmental constraints
and why comparables which merely deduct a flat
cost attributed to the ~replacement or
construction cost of a house or its attendant

v
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improvements or infrastructure will not always
yield the true value of the acreage upon which
the house is located, particularly for purposes
of extrapolating therefrom the value of

- undeveloped land located elsewhere. Mr. Ennis may
also testify ‘as to the current surface and
underground use of the former Columbia Gas
Pipeline which abuts the rear of the property,
now owned by the Hunterdon Parks system.

Not applicable.

Statements and/or admissions which have been obtained that are
relevant to this action: '

Christina Hurd, Associate Forester, Richard D. Goodenough
Associates, Inc.; A July 9, 1992 statement submitted with the
permit application package states "Property owned by Roy Wimmer,
including Block 15, Lot 3 in the Borough of Califon, has been
managed under a forest management plan" and "Access roads were
established and maintained for removal of wood products. Since
1986, the Wimmers have continued to maintain access for the
purpose of removing forest products". See Attached. See also
attached Forest Management Plans and Harvest reports along with
applications for Farmland Assessments for = various Wimmer
properties, including Block 15, Lot 3 and adjacent lands.

See all "Notes" and information contained on Wimmer Lot
Development Plan dated July 15, 1992 revised January 19, 1993 and
May 6, 1993 prepared by Ronald Kennedy, P.E.

Roy Wimmer, Applicant; (a) In the permit application submitted
July 29, 1992 Mr. Wimmer, through his agent, has documented
himself as an owner of three lots: within 200 feet of his
property. See Attached. (b) In applications for farmland
assessment and his Forest Management Plan, Mr. Wimmer admits
ownership of Block 18, Lots 20, 21 and 22 in Lebanon Township,
Block 14, Lot 1, 1.01, 2.04, Block 15, Lot 3, 4 and 4.4 and Block
17, Lot 1, 2 and 8 in Califon and harvests of various amounts cof
wood products from these lots by accessing same through Block 15,
Lot 3. See attached for these and other statements. (c) In
applications for easement to the Columbia Gas Pipeline "Statement
of Present and Future Intentions for Easements" Mr. Wimmer states
an intention to apply for two easements over Columbia Pipeline
property, one from Block 15, Lot 4.4 to Block 17, Lot 2 in order
to access Block 17, Lot 2 upon which he intends to build his

- personal residence and access his other properties, specifically, -

Block 17, Lot 1 and 8 and another, an existing logging road
leading from Block 15, Lot 3 to Block 17, Lot 1, also allowing
access to other properties, specifically, Block 18, Lot 20 and
22. See attached.

)
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' Robert Tudor, former Administrator of the Land Use Regulation

Program; - The November 17,1 992 policy memorandum regarding

,TranSLtlon Area Walver Hardshlp Provisions. See Attached

Letters from the New Jersey Conservation Foundation; May 5 19393
from Alice Puleo indicating an interest in purchaszng the
property, June 9, 1993 from Alice Puleo again indicating an
interest in purcha51ng the property, July 26, 1993 letter from

» Dave Moore, Executive Director, NJ Conservatlon Foundation (NJCF)

to Acting Commissioner Jeanne Fox indicating NJCF interest in 4
properties in New Jersey which included Wimmer Parcel, August 5,

1993 letter from Dave Moore offering $6,000 for the Wimmer
parcel, September 24, 1993 letter from Michele Byers indicating
problems with appraisal of property, and October 25, 1993 letter
from David Ennis offerlng $15,000 for the Wimmer parcel.  See

" Attached.

Other relevant facts upon which DEP may rely in support of its
denial of Roy Wimmer’s request for a transition area walver in
addition to the above testimony and documents :

1992 TRW RDI tax records and municipal maps for Califon Borough
and Lebanon Township, Hunterdon County. See Attached. See also
The Appraisal of Real Estate, Appraisal Institute (Chicago) 10th
Edition (1992) and the appraisal done by Mr. Carmisano submitted
in support of petitioner’s application. ‘ ,

. Basis for statement "the applicant does own several contiguous

unimproved parcels surrounding the property in question which can

~be used to create a buildable lot.":

See‘reepoqse to Interrogatory>5 and 1992 TRW RDI tax records and
municipal tax maps for Callfon Borough and Lebanon Township,.
Hunterdon County.

Basis for the assertion that. $15,000 offer by NJCF on October 25,
1993 ls a "fair market value" offer:

See response to interrogatory'#3 and -attachments.

See definition of Falr Market value contained in aoprawsa; by
Richard J. Carmisino. :

List of times and dates of all meetings attended by DEP relaring
to the Premises, 1list of pa*t1c1pants, formal and informal,
telephone conversatlons

No meetings were held relating to the Premises aside from
informal communication among and/or between the following: Mr.

Springer, Rick Brown, Robert Piel and Susan Lockwood as to
general policies upon which a denial could be based and the
reasons for the denial in this case which 'are reflected in the

34X
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denial letter which is the subject of this hearing. No ncotes
were made of these conversations and there are no memoranda or
letters concerning these conversations. ‘

Additionally, there were several informal and undocumented
telephone cqnversations between Jay Springer and Vincent Agovino,
and Mr. Springer and Ronald Kennedy who represented Roy Wimmer

and Mr. Springer and Michele Byers of the New Jersey Conservation

Foundation regarding that organization's interest in the parcel
in question and the value of the land. :

While not discussing the Premises in question, a meeting was held
between DEP personnel Susan Lockwood and Ernest Hahn and
representatives of various conservation organizations (COs)
in late summer/fall of 1994 in response to those groups’
complaints to DEP about receipt of appraisals which did not
take into account environmental constraints and thus, which
did not comply with DEP’s last policy memorandum dated
November 17, 1992 (attached) nor reflect the true Fair
Market  Value (FMV) - of - wetland properties. DEP .
representatives acknowledged that applicants and their
appraisers routinely disregarded the Tudor guidelines and
that DEP did not have the resources to do its own
appraisals. Lockwood and Hahn advised the conservation:
organizations that for the purpose of formulating offers in
connection with hardship waivers, DEP did not expect the COs
to pay properly-calculated FMVs assuming lots to be fully
buildable but instead did*instruct the COs to make an offer
which would be the maximum'price reflective of the current
worth of the land taking into consideration the fact that
DEP would now be looking at all waiver applications as
potential inverse condemnation claims. While no fixed
percentage was stated to the COs upon advice of the Attorney
General'’s office, DEP staff was advised orally by Lockwood

- and Hahn that the "takings" rule of thumb for Agency use

would be, for safety’s sake, roughly double the current
legal standard for takings under New Jersey law, or
approximately 20% of the FMV suggested by the applicant’s
appraiser. However, staff were also advised that the takings
considerations did not control waiver application decisions
and staff were instructed to evaluate ‘each .property
individually for waiver purposes to determine whether the
offer made by a CO was documented so as to fairly reflect:
the FMV of that property with its environmental constraints.
All waiver denials would be ultimately confirmed by Section
Administrator Ernest Hahn before they were issued. This dual
approach to waiver applications was not placed in writing .
on the theory that applicants would, if so advised, probably
inflate FMVs beyond their already inflated "fully buildable"
FMV estimates in order to coerce a higher "20%" figures from
COs interested in bargaining for properties. ‘




/7
nL/

¥

Point
MountQin

G
P

POIN

USRI SRS,

SHARLESTOWN RESERVATION | . .
CXD 3RCOK PRESERVE . . .
SUSFETUNK MOUNTAIN PRAK .~
OEER paT™ PapK e e
HUNTERDON COUNTY ARBCRE™UM
LOCKATONG NATURE PRESEAVE . .
WMUSTONETCONG GORGE
MATURE PRESERVE
SOURLAND MOUNTAIN RESEAVATION |
. SOU™ BRAMCM NATURE et SEmve -
-  TELEXTOWN RAVINE NATURE PRESERVE
TOWER MAL PARK

\A‘\/_/—\ % g
Mt | & %
Lebanon .
g 5

COUNTY PARKS \
|
[

;(4 | o
731Nchobs
vitloge

w000

mﬂc;ma-e\v;‘-f‘

SN / '.’\'-c" - ‘;-,-

— 8
i

Cokesbu

RN

wech




NaA7

TOWNSHIP




-

e

~MEeYNER AND LaNDIS
COUNSELLORS AT LAW

ROBERT B. MEYNER
ONE GATEWAY CENTER

) IIIDOGHDDO)
EDWIN C. LANDIS; UR. ~ . :
JEFFREY L. REINER SUITE 2500
JOHN N. MALYSKA ; , . N

: : NEWARK, N. J. ©7102-531!

WILLIAM J. FIORE
ANTHONY F. SILIATO®
FRANC!S R. PERKINS
‘GERALYN A. BOCCHER

(201) 624-2800
Fax: (201) 624-0356

HOWARD O. THOMPSON
SCOTT T. McCLEARY o
May 19, 19855
‘Barbara Conklin, Esquire
Deputy Attorney General
Hughes Justice Complex
CN-0893 . .
Trenton, NJ 08625
Re: Wimmer v. N.J.D.E.P.E .
Docket No. ESA-7828-84
Dear Ms. Conklin:

Enclosed is our drafc
Based upon our review of the files,
and no other facts are necessary to our case.

KATHRYN SCHATZ KTLIS
LINDA TOWNLEY SNYDES
WILLIAM H.SCHMIDT, JR.
RICHARS A HAWSE ™
MICHAE. J. PALUMSC ™
- THECDORE E£. LORENZ™
CYNTHIA BROOKS
‘MEMBER N AND N Y. BARS
**MEMBER N.J. AND D.C. BARS
+ MEMBER N.J. AND PA, SBARS

P,
acter.

stipulation of facts in this m
these facts are not in dispute’

—-—ad

We thus anticipate

that a hearing will not be necessary and Judge Lavery can make his

decision upon submission cf briefs.

If there are facts cthat ‘are

beyond the draft stipulation, please advise as soon

If the stipulation is acceptable, please sign it
We will frle it with

to us in the enclosed envelope.
, , ",
. ,i'

.\ecessary to

the

VeTry tru-y yaurs,

2
VNLQ AND‘LANV—S

ECL:mm
Enclosure

cc w/o enc:

93X

Honorable Joseph'Lavery, ALJS




MEYNER AND LANDIS

One Gateway Center, Suite 2500
Newark, New Jersey 07102

(201) 624-2800

Attorneys for Roy Wimmer

OFFICE OF ADMINISTRATIVE LAW
OAL DOCKET NO. ESA 7828-94

ROY WIMMER,

vs. L ' : .
' , : STIPULATION

NEW JERSEY DEPARTMENT OF = - :

ENVIRONMENTAL PROTECTION

AND ENERGY. ’ '

* e

The parties herebf stipulate and agree as to the fdllowing
f#éts: |

‘l. Roy A. Wimmer, Ladislas F. Feher and Samuel L. Gilbert,
Partnersf are the‘reccrd title owners of Lot 3, Block 15 in the
Boroﬁgh.;f Califon, Hunterdon County, New Jersey (the "Property")
and have been sinée February 8, 1877. |

2.

H

n ac:ordancé with N.J.S.A. 13:§B-8, oh July 27, 1892,
Ronald A. Rennedy, P.E., of Gladstone Desigﬁ,'Inc., on behalf of
Roy A. Wimmer ("Wimmer"), regquested that  the Department of
Environmental Protection ("DE?") issue a Letter of Interpretation
to verify the jurisdictional boundary of the ftéshwater wetlands
-on the Property.

3. FOn September 24, 1993, the DEP issued ‘a Letter of
Interpretation stating that "intermediate rescuvcoe  value®

wetlands exist on the Property. A copy of the Letter of
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4. | The wetlands éﬁd wafer boundary line, as écceptea by
the  DEP in iésuing the September 24, 1953 Letter of
Interpretation appéar on the plan‘map entitled "Lot Develdpment
Plan", (the "Plan Map") dated July 15,'1992, last revised May 6,
1993, and prepared by Gladstone Design, Inc. A copy of the Plan
Map is attached as Exhibit B. |

‘5. On July 27, 1992, Ronald A. Kennedy, P.E. ("Kennedy"'), :
president of Gladstone Design, Inc., on behalf of Wimmer, filed
an application with the DEP asking for Statewide General Pefmits
#2 and #10 to consﬁruct a stone driveway through cerﬁain wetlahds
én the Property. - ’ |

6. On January 19, 1994, the DEP granted Wimmér Statewide
General Permits #2 and  #10 for the construction of a stone
driveway, as shown on the Plan Map, which will disturb .23 acre
of wetlands. A copy of the DEP’s January 19, 1994 lettef
authorizing the construction of the driveway through the wetland
" property is attached as Exhibit C. ‘

7. On July 27, 1992, Kennedy, on behalf of Wimmer, £iled
an‘applicationn}later revised to June 21, 1993) to build a single
family home{” partly in a transition area on the Propercy.
Wimmer sought a transition area waiver and submitted an averaging
plan. The request for the waiver was submitted pursuant to
N.J.A.C. 7:7A-7.3(e)2. The plan for the copstrﬁction of the
éingle family home and the averaging plan are set forth on the
Plan Map attached as Exhibit B.

8. On January 19, 1994, the DEP denied ' Wimmer’s
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~application for a transition area waiver. A copy of the DEP’s.

v‘”deﬁialldf‘the,tfanéiﬁion’area waiver[is‘attaéhed‘as Eihibit D.

9. - The DE?'denied the transiEioﬁ‘afeajwaivé: fequest'on
two_grcunds;b | | |

‘(é) Wimmer failed to demonstrate ﬁhat adjacent
prdpeftiéé:could not bé pu?cﬁésed for fair market value toc create
‘a buildable lot; and

| (b) Wimﬁef;failed_td.demcnstrate that the Property was
offered for sale at-faif market véluelto‘iﬁterested public!and
’priiate écnser&ation ‘organiiatioﬁs ~and that the_voffer‘ waé
:éfused.   ' ‘ ) ’ . ' . | '

Kld.f Wimﬁér:doés‘not'oﬁn any prdperﬁies ﬁhat are contigubﬁs
>to ﬁhe Propérﬁy which can be uSed=tozcréatefa buildablé lot. Nc
'&djéiﬁingvlq:s could be‘purchased,atvfair market value to create
a'buildéble lot*since the two possible adjoining lots do not have
.sufficient‘upland for the propbsed house and the sepﬁic dispbsal

system.b

11, - On October 25, 19893, the New Jersey Conservation-

Foundation, a private conservation organization, offered Wimmer

$15,000 to purchase the Property and a related lot which abuts

o
[

ﬁhe South Branch of,the’Raritan'River known as: Block 14, Lot 1.
in the'BOroﬁgh.of Caiifon.' A COéy'Of the October 25, 1283 offer
is’éttaéhed as Exhibit‘E,k | |

12; :An'April 23, ISSi appraiéal of the Pfoperty'and Block
14, Lot 1}01; prepa%ed by Michéel G. Mofris Aséociates, estimated

the Zfzir market value of those properties to be 573,200 as a

QbR

RPN S

L.




building lot. A copy'of’the appraisal ié attachéd heréto as
- Exhibit F. | |

13. The New Jersey‘cbnéerfatidn foundation’stCtober 25,
1993 offer of $15,060 to purchase the property was less than 20%j
of the fair mafketfvalﬁe of the Pfoperty as a building lot for a

single;;ﬁmily residence in the Borough of Califon.
¢

MEYNER LIS
" Atfchneys for Roy Wimmer .
F] $. K] o

(/e
/

By:

-
DEBORA T. PORITZ
ATTORNEY GENERAL B
STATE OF NEW JERSEY

By: ' :
' BARARA CONKLIN, Esquire
Deputy Attorney General

Dated: May _ , 1985

QX




RCBERT 3. MEYNER
(190‘-(’901

ZOWIN C.LANDIS, UR.
JEFFREY L REINER
JOHN N. MALYSKA
WiLLIAM J. FICRE
ANTHONY 7. SiLIATC*
FRANCIS R. PERKINS
GERALYN A, SCCCHER
HCWARD C. THCMPSCN
STOTT 7. McCLIARY

SUITE 2500

"NEWARK, N. J.07102-5311

(201) 624-2800
Fax: (2Cl) 6240356

June 28,

- WILLAM = SCT=m2

UNCA TCWNLEIY SNY

RICHARC A, mAWS ~

S PALUMEC "
. LORENZ™
TYNTHIA SRCCKS

‘MIMBIR ¥ L. AND N Y. BARS

“MTMBER No. AND 0.C. BARS
TMEMBLR M. AND Pa. BARS

BY TELECOPIER AND FEDERAL EXPRESS

The Honorable Jo
Office of Admini
9 Quakerbridge Pl
CN 045 .

Trenton, New Jersey

*in

0865625

Re: Roy Wimmer v. DEPE
" OAL Docket No. ZSA 7828-54
Dear Judgé Lavery:
Please accept this letter reply brief in lieu of a more formal
submission. For “he reascns stated herein and in the Petiticner’s

moving papers and the oral argument 6n~June 6§, 1995, Petiticner

(]

respectfully recuests the opportunity, at the hearing date to be:

set for the presentation of the State’s witnesses, to present

alr market value cf Blicck 15, Lot 3,

Hh

expert testimcny as toc the
Borough of Califcr, New Jersey (the "Property") on October 23,

s8e3.

I. INTRODUCTICN

On June 6, 19395, the Petitioner was prepared to present
his case based on the reccrd before the DEPE when it denied the
Petitioner’s waiver request. The Carmosino appraisal, which Qalues
the Property as a building lot, was part of the record. The DEPE
’néver questioned» the wvalidity or the basis for <the Carmosino

appraisal when it denied the application.
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letter (P-4 in evidence) does not address the Carmosino appraisal.
On the hearing date, Petitioner discovered that not only was the
Cérmosino appraisal not going to be viewed as credible evidence by
this Court but its date of valuation was no longer useful.

The bcritical question, obviously, although not~ acddressed
theretofore, was whether this appeal should be considered upon the
record before the agency or a‘de novo presentation of Petiticner’s
application and the State’s rationale for denial. Petitioner
assumed the hearing would be based upon the record with opportunity
to supplement it. In that case the Carmosino appraisal would be
givén evidential weighﬁ as being a matter of record. If the waiver

application is to be reviewed on a de novo basis, as the Ccurt

.apparently decided on June 6, then Petitioner should have the

opportunity to offer expert proofs on the valuation of the Property

H

as a building 1lot. In a de novo hearing, the ability of Mr.

Carmosino to testify or the wvalidity of his appraisal are

irrelevant and it is the Petitioner’s choice as to what procfs he

will offer to satisfy his burden.

Thus, as of the hearing date, the Petitioner was uraware that

e

the Carmosino appraisal, on its face, would not be considered as

the sole evidence of the fair market wvalue of the Property as a
building lot. The Petitioner knew only that it was a matter of
record before the agency below and that the agency had not

proffered its own appraisal to supplement that record.

K '
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"In fact, the crux of this case is the wvaluation of the

Property in the cocntext of the Freshwater Wetlands régulaticn of

[\l
!

waivers. An applicant can build a single £family home in

intermediate wetland transition area if six criteria are met. See

!

-

tione

2
e
H
0n

T

.J.A.C. T7:7A-7.4(a)(2). The DEIPE denied the Pe

-
-

o

(Y

application to build a single family dwelling in an intermedi

-

tranéitionbarea on Jﬁnuary 19,.1994. (P;é in evidénce). Thé denial
was based on two grounds: ;) That an offer was:made to purcﬁase
the Préperty by a private conServationrorganization;'and 2) that
<the Petitioner.owﬁs lots’that are‘"contiéuous“ to thé lot in

guestion that can be used to "create a buildable lot". (P-4 in
evidence at page 2).

" The second basis for denial is totally specious. To justify

/

that ratiomale for denial, +the State attempts to show tkat
Petitioner owns lots that are "contiguous" to the one in cuesticn

by creating a mew deZinition of "contiguous lands", (N.J.A.C. 7:7A-

1.4) not found in any dicticnary. The Petitioner owns no lands
that are physically contiguous to the lot in question. The clcsest
lot owned by the Pet*ticher‘is separated by a former railrcad ked
(owned by Eunterdon County) that is apparentlyygoing.to be used as
a bike path. There is thus no basis in fact or law for the Staie’s
positicn that the Petitioner owns any lots that are contigucuslto
the Property or ;hét other land is available which can be combined

with the lot in question to create a larger building lot.

100X
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Thereforé, it is nakedly aéparent»why the State is Qilling to
go to the lengths of diatribe contained in its brief to deny
Petitioner the right to present evidence as to fair mafket value.
The State knows that fair markét value is that value the lot had
without the State’s regulation. The State also knows that the New
Jersey Conservation Foundation offer is wéll below any possikle
fair market wvalue. Under N.J.A.C. 7A:7.3(e) (2) (iv), the Property
must be ;élued, for purposes of the hardship test, as a building
lot, a permitted use when the Petitioner purchased the 1lot inv
February 7, 1977 prior to the adoption of the Freshwater Wetlands
Act.v .The concept of "hardship" is turned on its head if the

Property is valued in its current unbuildable state, fully

.encumbered by the Wetlands regulations. <

The Petitioner reguests that ¢this Court provide him the

opportunity to present expert evidence of the valuation of his.

PR

Property as a building 1lot. To deny the Petiticmer this

o~

opportunity will leave the Court well short cf the best evidence

-

available to it on the issue. Such a denial is of constituticnal

significance since the denial of the waiver will result in a

-,

substantial loss of the potential use of the Property. See, e.c..,

-

Lucas v. South Carolina Coastal Council, 505 U.S. , 112 s. Ct.

2886, 120 L.Ed.2d 798 (1992); Loveladies Harbor, Iac. v. United

States, 28 F.3d 1117 (Fed. Cir. 1994); Schiavone Constr. Co. v.

Hackensack Meadowlands Dev. Comm., 98 N.J. 258 (1885).

|01 X
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The State, on the other hand, wishes to show that the Property
should be‘valued as a lot encumbered by wetlands and transition
areas. Whether the State’s argument can be successful is a legal
question, not a factual cne, and the Court should have aXl the

- «

facts available before it when it decides the legal issue. IZ t!

)
(1]

State chooses noct to offer testimony of value under its legal

!

theory,. that is not a reason to deny Petitioner tke right to
present further proof of value as he sees it.

II. REPLY ”O RESPONDENT’S PROCEDURAL EISTORY AND
STATEMZNT OF FAC"‘Sl

As asserted nereinabove, the Petitioner’s other land holdings

}J.

n Califon and Lebanon Townships are of noc relevance to thi

action. (Rb at 3). The waiver criterion’s only concern with an

(D

&

'aDplicant’s cther land holdings is where they are contiguous. See
N.J.A.C. 7:7A-7.2(e). Since the Petitioner owns no lots which are
pPhysically contiguous with the onevin.questicn and cou;d be used by
'°etﬂtlope* as part of :he lot iﬁ question for;local building permit
purposes, the State’s denial ‘of the permit on this basis 1is
groundlesé. The Staté’s recital of Petitioner’s other larnd
noldings and tortured exaggeration of the very occasional use of
thevpropérties’tormake it seem that they can be ccntiguous irn scme
non-dictionary sense when they are not physicaliy contiguous is so

nonsensical as to be only ocffered to ccnfuse the issue and divert

1 }

* The State, throughout'its rambling brief, uses 31
and perscnal assaults in an ef ort to persuade this Court t
Petitioner’s applic::: : : > Wil mad

arguments with rebuttal.

o

P
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this Court’s attention from the plain meaning of the waiver
regulations.

\

The Petitioner moved for a continuance of the hearing cf its

th

procfs to obtain an expert report as to the fair market value o

the Property as a building lot to contradict the New Jerse

<

Conservation Foundation’s Offer of $15,000 for the Property as

- being the fair market value. See Rb at 5. The only evidence in the

record below as to the value of the Property is the Carmosizo
appraisal. Since the State, days‘beforé the hearing, reﬁused’to
stipulate to the valuation stated in the Carmosino éppraisél as a
building lot (the only evidence before it when it toock the acticn

appealed from), Petitioner seeks the opportunity to provide éxper:

testimony as to the valuation of the Property as a building lot.

See Landis Certification at 8.

III. TEE OFFER OF A NEW VALUATION EXPERT DOES NOT
' INCONVENIENCE THE STATE SINCE IT WILL HAVE AN
OPPORTUNITY TO REVIEW THE REPORT AND
CROSS-EXAMINE THE WITNESS
The Petitioner only learned that the State was contesting the
underlying basis of the' Carmosino appraisal days before -the
hearing; in negotiations over a stipulation of facts. Petitioner
did not seek the continuance to gain the benefit of surprise, as
the State asserts. (Rb at 6-7). Once the Petitioner learmed that
appraisal testimony was necessary, immediate steps were taken to

expedite a new appraisal, before June 6. The Respondent’s citation

cof Catando v. Sheraton Poste Inn, 249 N.J. Super. 253 (App. Div.),

163X
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'cert."deniéd,127’N.J. 550 (1s°9l), is not instructive. In Catando

"’the‘éipert andlthe':éport‘Qere-ﬁrdfﬁeréd on the fifst;day'of‘trial.
;The‘coﬁrﬁ“rejeqﬁéd»such évideﬁéé baséd upon surprise, amchg other
 fac£ors."Inu;h;sv;ase, Céunsel:for ?etitionér, befo:é the hearing,
in;diSCussion wiﬁh Judge Layery,aﬁd cqunsglvfﬁr'the State, ﬁoted
thaﬁ_a<néw app:a;sal,of‘the PGCérty,had beénJcommissiphed an
‘wouldipgveﬁpedited,ip light qf ;he Stat¢fs gbstinaté and cohtinuifg
refuéa;,to;stipu;ate to thé,Carmoéino_app;aisal,value. ime was
:requeéted‘;o gbt;;n‘tbewyeporﬁvand Sha;e‘it,with the‘State.‘>N§
surprise’wasviﬁtendedbﬁcr did the State suffér any'pfejﬁdigéiby the
réquest;,no:,will it if tbévco;;inu;ﬁcebis granted, since it vervy
 pointe§ly_asked,fo; ; similar_con:inuancé to put on its own‘caée.
The Peti:idne: did not seek the-sefvices 6£ an expértvuntil
fjust prior‘tﬁﬁJune 5, iSSS because he was unaware bf the'Stéte’sv

position on the Carmosino appraisal of the Property as a building

o

lot;‘ The State never réjec;ed ;hat appraiéalyin ité derial or i:
‘»any‘other'way;; Tﬁe Staie has made<it clear both in its deniél and
to tﬁié Court that itkwants’:o,staﬁd on ihe legal argument :haﬁ the
fegulation refers-;orﬁfair markeﬁ &alue“,of the'Property under the
‘regula;ion's réétfictions; not}bésed on its usefulnéss withouiiﬁhe
’restriéﬁidnsf Thét position, as néted‘above, simply denudes the
concept éf "hardship" of any meaniﬁnghatsbeveri_ The Respcnaent’s
kéhéraCterization of Petitidnef:“shoppinga for another expert on thé

day of hearing is'm;sléadiﬁg and false. Since the Petiticrer first

learned of the potential need for aprraisal testimony fcr this

04X
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proceeding just prior to the hearing, the quéstionb was then
considered and the new appréisal was later given a new date
(October 23, 1993) and expedited for presentation to the Court.

Since a new»appraiéal‘must be ébﬁained to satisfy the Court’s
request for an appraisal as of October 25, l§93; thé~chbice of
appraisersVfcr‘Petitioner’s case belongs to Petitioner; not the
kState.k'The State éan't‘have it.béth ways;  igneoring Cé:mosi#o’s
appraisal and also demanding that Petitibnef pfesent onl§ his
testimony.

If this motion is granted, the State will have a full
oppocrtunity to review Pétitioner'sbéxpert’s’report and ultimately
cross-gxaminer the expert at a heariné. - No prejudiceb or
_inconvehieﬁce will be suffered by the =State. The Pefitioner’s
constitutionél property rights are at issue here and those rights
far outweighvany alleged inconvenience to the State;

IvV. THﬁ‘DEPE’S’bENIAL‘OF THEVAPPLICATION WAS NOT

AN APPARENT REJECTION OF THE CARMOSINO
APPRAISAL OF THE PROPERTY AS A BUILDING LOT

The New Jersey Conservation Foundaticn’s cffer of $15,000 was
far below the fﬁir markethaiue of ﬁhe Property és a building;lct
when it was made. The Petitioner testified to this fact at the
heariné. The State’s full argument on the valuatidn of
Petitioner’s lot (Rb at.8-9) was cbviocusly not made evident iz its
denial of the permit and, thus, the state rejection of the
Carmosino,appfaisal is not apparent frocm the denial letter (P-4 in

evidence) . The DEPE made no comment on the fair market wvalue of

05X
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the Property. It simply said that the New Jersey Conservation

-

Foundation was willing to purchase the Property and that the

. Petitioner thus had not met the relevant criteria for a waiver.

Thus, the DEPE’s ambiguous ruling did not provide the

- Petitioner with a rational explazation £for the DEPE. decision.’

Furthermdré, as first noted above, the Petitione: had no basis to
détermine‘that the appeal would eﬁﬁail a full do novo prcceéding
fafher'thén a re&iew of the DEPE’s decision based on the.record,
 including thé Carmosino appraisal; The State, days before the
hearing? first noﬁified Pe:itic#er that it t?ok the position t@at

the record below could not be used on this appeal. When the Court,

on June 6, agreed and specified a“new valuation date, the

Petitioner had his first opportunity to cenfront the need for a new

m

ppraisal to support h;s argument as to the irnadequacy of the New
Jersey'Conservation Foundation’s oﬁfer. The Petitioner, ncw that
the de novo mature of thisvproceeding has been stated by the Court,
should be permitted Eo supplement his own opinion as te the fair

market value of the Property by expert teStimony.

E obx' |
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V. CONCLUSION

For the reasons set forth herein, the Brief and Certification
heretofore submitted in support of this motion _and the oral
argument on June 6, 1995, the Petitioner respectfully‘requests
- that, on the date set forvp:esentation of the State’s witnesses, he

be granted the right to presént further evidence as to the fair

market value of the Property.

ECL:mm

cc: Barbara Conklin, Esquire - - =
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Testimony for Catherine Cowan
before the Senate Legislative Oversight Committee
LSeptember_28, 1995

Good morning, I am.Catherine Cowan, Assistant Commissioner
for Environmental Regulation. With me today is Ernest Hahn,
Administrator of the Land Use Regulation Program. I
appreciate the opportunity to appear before you to explain
the process by which New Jersey dellneates and defines

. wetlands. »

The definition and regulatlon of wetlands in the State and
at the national level has been subject to a lot of
‘controversy and debate over the past few years., In short, I
understand the confusion you may have regarding the process
and I hope I can clear up some of that confusion today.

- In determining jurisdictional wetlands in New Jersey, the
Freshwater Wetlands Protection Act at N.J.S.A. 13:9A-~-3
- directs the Department to use the three parameter approach
"enumerated in the April 1, 1987 interim-final draft
"Wetlands Identification and Delineation Manual" developed
by the United States Environmental Protection Agency, and
any subsegquent amendments thereto." This involves the use
of vegetation, 50115 and hydrology in maklng wetlands
delineations. ;

When the legislature was drafting the Freshwater Wetlands
Protection Act, there were four different federalw
methodologies - one by each of the agencies involved in
wetlands regulation: EPA, the Army Corps,  Soil Conservation
Service and the Fish and Wildlife Service - for delineating
wetlands available for the legislature to choose from. The
legislative decision to select the 1987 EPA manual, rather
than the 1987 Corps Manual, evidences a deliberate intent to
utilize the more env1ronmentally conservatlve EPA
methodology.

In 1989, ‘these four federal agencies signed a Memorandum of
Agreement adopting the Joint Federal Manual for Identifying
and Delineating Jurisdictional Wetlands. Determining that
this was indeed an amendment as required in the State law,
the Department followed suit and 1mmed1ately began using the
1989 Manual. :

The Attorney General’s Office subsequently provided the
Department with a Legal Opinion dated March 25, 1993
indicating that it 'is entirely consistent with the
Legislature’s intent to continue to use the 1989 Joint

- Federal Manual untll such time as the Manual is formally
amended :

1
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In August, 1993, the Office of Legislative Services
concurred with the opinion of the Attorney General’s office
that the use of the 1989 Manual is con51stent with
legislative: 1ntent

This commlttee had indicated that they were interested in
determining whether the State was using different standards
from the Federal government to delineate wetlands.
Basically, the answer is yes but the answer is a lot more
complicated primarily because the federal standards are in
such a state of flux Let me briefly provide you with the
background ‘
In 1991 the EPA proposed sweeping changes to the 1989 Manual
and began a rule amendment procedure by publishing the
amendments in the Federal Register. The amendments drew
sharp criticism and approximately 70,000 comments were
filed. These comments were overwhelmlngly against the
proposed amendment

. In the midst of'the public outcry, the EPA withdrew these
amendments and instead referred the 1989 Manual to the
National Academy of Sciences for their scientific
evaluation. The Academy was required to evaluate both the
1987 and 1989 Manuals. They released their report in May,
1995. They concluded that, "improvements in the scientific
understanding of wetlands since 1987 and refinement of ‘
regulatory practice through experience over almost a decade
of intensive wetland regulation suggest that a new federal
delineation manual ishould be prepared for common use by all
federal agiéncies involved in the regqulation of wetlands." I
have provided a copy of the Executive Summary to the
Committee.

However, on January 4, 1993, her last day in office, LuJuana
Wilcher, Assistant ‘Administrator for Water, signed an
amendment to that Memorandum of Agreement which states that
"In making their determinations, the Corps and EPA will
adhere to the "Corps of Englneers Wetlands Delineation
Manual"...."

This Memorandum is signed only by the EPA and the Corps.

The U.S. Fish and Wildlife Service and the Soil Conservation
Service, the other 'two agencies involved with the regulation
of wetlands, have not publicly agreed to this change. As a
result of these agencies not signing on to the change and
also the fact that this change was not done as part of a
public process, this switch back to the 1987 Corps Manual
has not been deemed an official change to the manual.. As
such, it can not be considered an acceptable amendment under

New Jersey law.

In addition, the Department and other parties consider the
1987 Corps Manual to be an early stage of refinement of the

2
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art of wetlands delineation. It is contradictory, lacks
specific direction in many areas and is'generally more.
ambiguous than- its 1989 counterpart. - Use of the 1987 Corps
Manual will lead to a greater number of contentlous
delineations since determlnatlons will become more
subjective. : , : _ <

For all of these reasons, the Department continues to use
the 1989 Unified Federal Manual for 1dent1fy1ng
jurisdictional wetlands and believes that it is con51stent
with this legislative intent. It would be premature for the
Department to make a change at this time since the NAS
recommendations are currently under consideration by EPA and
no changes have yet been undertaken at the federal level.

I would now llke to turn the mlcrophone over to Ernest Hahn
- for him to explain some of the technical provisions of the
~1989 Manual. Before I . close, I would like to note that we
recently polled a group of other States to determine the
process they are using. Of 13 states contacted who have
wetland programs, six continue to use the 1989 Manual, six
have rejected the use of any federal manual and will
continue to use their own state manual and only one has
switched to. the 1987 Corps Manual. :

Thank you.




P.O. Box 7, New Llisbon, N.J. 08064 (609)8%94-9342
‘ ~June 10, 1987

MEMORAMNDUM ., foIh
. - | ,f'7l 3//31
TO: William F. Harrison J -
FROM: Donna McBride Dm
RE: Jack G. Huggins, 2Application #83-5778

Block 8, Lots 18-21, Shamong Township

This application is for a single family dwe;llng ona 10.24
acre parcel located on Grassy Lake Road.

Several site inspections were conducted on this site by
myself and Dr. Andrew Jaworski of our staff. A site
inspection conducted in June 1983 was a general inspection
indicating environmental problems onsite with wetlands,
wetland buffers and possible seasonal high water table.
Vegetation survey was used with the Burlington County Soil
Survey. I conducted a second site inspection on October 6,
1983 during which a soil borlng was performed. For location
see Appendix A, soil boxing #l1. The estimated seasonal high
water table was 3.5 feet. Two more site inspections were
conducted by Dr. Andrew Jaworski June 20, 1985 and July 26,
1985. Two more rorings were performed on this parcel noted
as boring #2 and 3 on Appendix A. Boring #2 estimated
seasonal high water table at 3 feet. Boring #3 had an
estimated seasonal high water table of 0.5 feet.

Karen Young and myself conducted the most receﬂt site
inspection on June 4, 1987 apg.performed 6 re soil borings

_labeled 4-9 on Appe! g;_ A. JSoil boring 7% was performed at

e same location as the applicants boring location on plans
dated October 31, 1986 by Maser Associates, Inc,. A soil
descriptive leog is listed in Appendix B, Estimate egd_seasonal

The Pinelands Commission

L. /7%‘7y 

e —

1igh water table is 39 inches. ) BoTing #5 1ndicated  ard
eSTImace®d S85S0nal hIch water—table at 28 inches. Soil
Boring #6, 8, and 9 had estimated seasonal”high water table
of 12 inches or less. Soil boring #7 has an estimated

geasonal high water table of 16_inches. Borings #3, 6-9 all
indicate scils of poorly drained conditions and are
classified as freshwater wetlands under Section 6-103 of the
Comprehensive Management Plan.

The Pinelands = Our Couiitry's First National Reserve

X
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NEW JERSEY AUTO PLAN

ROUTE 35 & BOSTON ROAD
NEPTUNE CITY e N J ¢ 07753
TELEPHONE ¢ (908) 988 « 4800
FACSIMILE ¢ (908) 988 » 4994

September 28, 1995

Senator John P. Scott

Chairman ,
Senate Legislative Oversight Committee
Trenton, NJ 08625-0098

Dear Senator Scott:

New Jersey Auto Plan is a NJ “Managed Auto Care” company whose staff has
25 years experience in the insurance and collision repair industries. Our re-
search revealed the two biggest consumer complaints regarding collision insur-
" ance are the high cost of premiums and the long delays beforc compleuon of
rcpalrs

These complaints are significantly reduced with the imp: 'mentatlon of “Direct
Repair Programs.” These long established programs are contractual relation-
ships between insurance companies and repair shops; designed to provide
consumers with efficient cost effective claims service. The recently adopted
regulatory amendments regarding the settlement of automobile physical damage
claims, referred to as “Managed Auto Care," simply mandate a premium re-
duction, and operational guidelines for these programs.

As we approach the twenty first century the consumers demand for reform
becomes increasingly obvious. They place higher levels of value on their time,
and are constantly secking ways to reduce expenses. Auto insurance rates. in
New Jersey are placed high on their reform list.

The residents of New Jersey deserve the cooperation of our insurance regula-
tors and lawmakers in the interest of sensible insurance reform.

13X




Senate Legislative Oversight Committee ' D Septembcr 28,1995
: . ' Page 2 of 2

New Jersey Auto Plan strongly urges the committee to permlt the industry to
offer safe quahty auto repairs at a reduced premium.

IYodis Melango
President '
LM\ Im

Enclosure: [11

cc: Paul Anzano Esq.
~ Paige Berry Esq.
All Committee Members
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NEW JERSEY AUTO PLAN

Overview: | | )

New Jersey Auto Plan is a NJ managed auto care company whose staff has 25 years experience in
insurance and collision repair. Our research revealed the two biggest consumer complaints
regarding collision insurance are the high cost of premiums and the long delays before
completion of repairs. These complaints are significantly reduced with the implementation of
“Direct Repair Programs.” These long established programs are contractual relationships
between insurance companies and repair shops; designed to provide consumers with efficient
cost effective claims service. The recently adopted regulations regarding Managed Auto Care

simply mandate a premium reduction, and operational guidelines for these programs.

“Managed Auto Care”......The Facts:

“Eighty percent of all claimants currently ask the insurer to refer them
to a repair shop under a similar “Direct Repair Program”.

o “Direct Repair Programs” offer freedom from the lengthy waiting periods often experienced
under the cutrent system. However, these programs do not provide the consumer with a
premium discount. v

e “Managed Auto Care offers the same freedom plus an immediate premium discount. The
discount is clearly defined in the recently proposed managed auto care guidelines issued by
the Department of Insurance. This was a key issue when the regulation was proposed.

. Mariaged Auto Care” plans must follow the same regulations regarding repair quality and
inferior parts usage imposed under the standard policy. Thls was another key issue also
addressed under the Department’s guidelines..

An essential feature of “Managed Auto Care” is its choice-based design. The availability of
the standard policy is unaffected.

e Currently, there are 2.2 million private passenger auto physical damage policyholders in
NIJ.....paying the highest auto insurance rates in the nation. Consumer choice is forbidden
under the current system.

¢ Opponents of the regulations believe the consumer cannot be trusted with additional rights to
make the choice the optional policy offers. .

- If the legislators are really concerned with the public interest to lower insurance rates, they will

not prevent the Department of Insurance from defining and regulating this more efficient, cost
effective method of settling auto physical damage claims.

New Jersey consumers are sending a clear message ..... few issues are more important than auto

- insurance rates. Don’t ignore their concems for the benefit of special interest groups.
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Economic Comments on the Implementation of
A Preferréd Provider Plan for the Auto Collision Industry |

"PR'OPOSED NEW RULES: N.J.A.C. 11:3-10A

~ Testimony of:
Donald M. Scarry, Ph.D.,
Principal Economist
New Jersey Economics
' 12B, The Ellipse, Suite 297
4201 Church Road -
Mt. Laurel, NJ 08054

Testimony before:
Senate and Legislative Oversight Committee
Trenton, NJ

September 28, 1995
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Good morning. My name is Donald M. Scarry; | am a Principal Economist at |

New Jersey Economics, a Mount Laurel based economic policy consulting firm.

~ We have been retained by The Coalition for Quality Automotive Repairs, made

up of the Automotive Service Association of New Jersey, the Garden State
Automotive Federation, and N.J. CAR, to review the proposed rule N.J.A.C.
11:3-10A and provide economic comment on the proposed new rule.

Beyond the comments we will provide you today, our initial study entitled New
Jersey’s Collision Repair Industry: Economics of a Preferred Provider Rule has
been provided to each of you. We have attempted to assess the economic
impact of what we've referred to as a preferred provider plan. We have
undertaken this assessment through what we hope is a series of clearly stated
assumptions and by use of standard United States government data and data
from several departments of New Jersey State government.

| would like to summarize the results of our study first and then take you into
whatever level of detail you want. Our study results in three observations on the
auto collision repair industry. They are as follows.

SECTION ONE: The proposed rule will reduce the gross dollar volume of
the collision repair industry in New Jersey.

The keynote of New Jersey's collision repair industry is smallness and
flexibility. It is an industry almost entirely made up of micro-businesses, the
smallest of the small. In addition, the industry is characterized by low barriers
to entry: capital equipment is nominal compared to other industries, workers
are available, no firm is dominant, there is no need to overcome brand
identification. Last, the numbers of buyers and sellers of collision services are
large at the present moment. It is close to what economists call a competitive
market.

When demand expands, the industry has responded in two ways - by increases
in the number of firms and by increases in average employment. When
demand slackens, the industry seems to respond by exit of marginal firms. This
flexibility insures that the industry can adjust upward or downward to swiftly
account for changes in demand. As the dollar volume of premiums is reduced,
the industry will shrink. The survivors will be slightly larger, somewhat more
capital intense, and will handle a larger number of cars.
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These comments are based on Section One of our report.

SECTION TWO: The decreased dollar volume in the industry will cause
unemployment, lost tax revenues, and higher government costs for
unemployment insurance payments and retraining programs.

Assessing the impact of a change in gross revenues flowing to the collision
repair industry requires an examination not only of that industry, but all
industries with which it has forward and backward linkages. To measure these
interindustry Ilnkages we've used an input/output model at the Department of
Commerce. » :

The model shows that.a $100 million reduction in demand for body shop
services would be associated with a loss of more than 1730 jobs, directly and
indirectly. State revenue losses would be about $5,300,000. Local government
revenue losses would be almost $4,800,000. Federal government losses, of
general and Social Security revenues, would approach $1,600,000.

While government revenues are declining, job losses would simultaneously
require increased government expenditures, for unemployment payments,
training programs, etc. These financial costs would diminish as laid off workers
- secured other jobs, but, given New Jersey’'s history of movement into the
service sector, government revenues might never fully recover.

These dbservations are based on Section Two of our report..

SECTION THREE: Implementatiovn costs, while quite hard to predict, may
be very high at first and may last quite some time.

If premium reductions from the preferred provider option range from $60 to $10 -
and if participation rates never exceeds 80 percent of autos in New Jersey nor
falls below 20 percent

. The direct job loss in the collision repair industry will fall between 2,930
and 650. |

«  Total job losses in the economy, dlrect plus indirect jobs, will range from
- 4,570 to 1,030. |
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The preferred provider option will fundamentally change the economic nature
of the collision repair industry. We estimate there will be fewer sellers of auto
collision services and the rule, by its nature, will work to reduce the number of
buyers. In fact, the gist of the rule is to reduce the number of buyers sufficiently
so that buyers have bargaining power and can effect market price. The
economic effect of the proposed rule will be to lower the force of competition,

increase capital intensity, raise barriers to entry, and reduce the number of both
buyers and sellers of body shop services.

The rule |mpIIC|tly assumes that, in a third-party payer market for collision
services, a reduction in competitive forces and an increase in the power of
buyers, will result in lower prices. In economic jargon, this represents a move
away from what has to be viewed as a competitive market structure toward one
with strong, perhaps even excessive power, being placed in the hands of
buyers by government rule making - from competition to oligopsony.

The Departm‘ent is correct in viewing the proposed rule as lowering collision
repair prices. Increasing the power of buyers, sophisticated buyers at that, may

reduce average price in the industry. However, they will not achieve this

reduction without societal cost.

One effect of the proposed rule will be to reduce the number of collision repair
facilities, squeeze out marginal firms, squeeze out a number of direct and

indirect workers, and, perhaps, lower repair prices. The rule will do nothing to

effect cost directly.

The workers, entrepreneurs, and capital squeezed out of the industry may
move to other, less regulated and more profitable sectors but the adjustment
will not be instantaneous. Before workers and entrepreneurs move to other
businesses, net losses (premium savings minus social costs) from the program
will range from $175 million to a low of $3 million. . '

In estimating these losses, we assumed all premium reductions will be shifted
forward to insureds and lower the revenue stream to the collision repair
industry. If insurers keep any of the premium reduction, the situation will be
even harsher - the same number of autos must be repaired with even less
money. The squeeze on the industry will be greater; social costs before
adjustments will increase. :

119y




| These social losses will be m|t|gated as entrepreneurs and employees move
~ onto other sectors, but will not be eliminated unless both workers and
entrepreneurs move into mdustnes W|th similar or even stronger forward and
backward Imkages ' :

These observations are based on Section Three of our report.
HOW WE REACHED THESE CONCLUSIONS - A BRIEF OVERVIEW

‘The essential facts in our report rely on the input/output modeling done for the

“State of New Jersey by the New Jersey Department of Commerce. The salient

elements of the output of the model are presented in Table 2, “New Jersey
 Economic Impact: SIC 7352 Auto Colllsnon Repalr Shops g lmmedlately
following page seven of our report.

At the bottom of the table, the effects of a million-dollar withdrawal from the
collision repair industry are clearly laid out, only the “value added” concept may
need highlighting. Value added by an industry is the dollar value of its gross
shipments minus the cost of inputs..Adding value to substances is the essence
of the wealth generating aspect of any manufacturing or service industry.
Losing value added is a real cost to society.

Table 3 “Estimating Direct and Indirect Job Losses,” is appended to these
comments and is in our report immediately following page 12. Table 3 attempts
to reduce the range of options and responses to a reasonabie one and
estimate the direct and indirect job losses in the relevant range using the
coefficients and relationships outlined in Table 2. The shaded blocks in parts
two and three of Table Two show job losses associated with premium
reductions based on this plan.

Premium savings are calculated in the first block in a very simple manner. If the

‘insurers offer a $50 reduction in the premium for the preferred provider panel
and 50 percent of the autos are put in that plan, total savings in premiums
would be $165 million. This would also represent a reduction in gross revenues
to the collision repair industry. According to the mput/output model, this would
destroy 2,855 direct and. indirect jobs.

Tables 4.1 and 4.2, which are appended to this testimony and are to be found
in our report immediately following page 16, show the application of other

V20X




elements of the input/outputvmodel
Ata partnmpatlon rate of 50 percent and a premlum reductlon of $50

. Local state and federal tax losses would be $43 million.

. Wage losses, direct and indirect, would be $56 million.

. Value added losses from collision repair shops would be $88 million.

. Value added losses in other sectors of New Jersey's economy would be
$51 million.

With ‘a premium reduction of $50 and 50 percent of autos in the plan, total
losses to society would be $238 million. Offsetting these losses, premium
reductions would be $165 million. Net losses before the economy adjusts
would be $73 million. The chart entitied “Net Losses from Rule Implementation:
Before Market Adjusts,” attached to this testimony and in our report
immediately following page 15, relates all net losses to all reasonable
participation rates and premium reductions. ,

HOW PERMANENT ARE THESE LOSSES?

In a perfect world, with instant adjustments and perfectly homogenous labor
and capital, these losses would be quite temporary. We do not claim that these
losses would be permanent social costs. Over some period, excess collision
workers, entrepreneurs, and specialized capital may find other uses and places
in the economy of New Jersey. There are some reasons to believe the social
costs of the preferred provider panel move would impose long-term social
costs.

. First, the market will not adjust instantaneously. Even if all workers,
entrepreneurs, and capital could move to other sectors, there could be
very heavy, temporary costs.

. Second, the human capital investment of auto collision workers is
specialized and not immediately applicable to other sections of the
economy. Significant retraining, at public expense, may be necessary to
help in adjustment. This may stretch out the timing of adjustment and
increase the total social cost bill.

. Last, the recent history of New;Jersey’s economic growth emphasizes
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~ the service sector over basic industries. While auto collision repair is a
service industry, it is much more akin to manufacturing than most other
parts of the service sector. The typical experience of manufacturing
workers caught up in mass layoffs and plant shutdowns has been an
extended duration of employment and, for some, reemployment in lower
paymg serwce jobs.

WON'T THE PREMIUM SAVINGS STIMULATE THE ECONOMY"

The answer is “probably.” Premium reductions will stimulate some economy -
but which- economy and to what extent? One cannot assume all premium
reductions passed on to consumers will be spent in New Jersey or even on
products with significant value added from New Jersey. Assuming this would
- be to impose a restriction so rigid as to be unrealistic. If all the premium
reductions are not spent in New Jersey or on products with an equal amount
~of New Jersey-based value added, gross state product will decline; the

- stimulative effect of the reduced premiums may be very mild. ' ‘

Second, one cannot assume that all saved premiums will be spent at all. New
Jerseyans, like most other people, have a propensity to save - some premium
savings may never be spent. There is no apparent reason to assume the
insurance companies will fully shift their collision savings to consumers; if that
were required, there would be no reason for the insurance companies to be
interested in this rule making. Both effects would dampen the stimulative
effects of premium reduction. |

I'd be delighted to answér any questions you may have or take you through
- particular sections of our report. .
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New Jersey Economics
12B, The Ellipse, Suite 297
4201 Church Road
’ ; ' Mt. Laurel, NJ 08054
Voice (609) 778-9203 ¢ ' Fax (609) 778-9658

New Jersey Economics is an economic policy consulting firm providing long- and short-term research and economic
guidance to trade associations, businesses, state governments and others. Its primary focus is developing policy
options for public action, assessing the economic impact of legislation, and providing planning services.

NJ Petroleum Council. New Jersey's Future in Alternative Fuels: An Analysis of Potential Revenue Losses. An
assessment of impacts on motor fuel revenues from removing the Motor Fuel Tax on alternative fuels.

Matrix Development Group. Economic Impacts of Construction of an Alternate Extension from the NJ Turnpike.
Analysis of the impacts of an extension of the New Jersey Turnpike to Route 1.in Mercer County. The Turnpike
Authority approved the sought after extension.

-Merrill Lynch. Future Developments in Office and Corporate Headquarters Developmént in Central Jersey. Study

to be used in Merril Lynch'’s corporate planning in central New Jersey.
L.

Matrix Realty, Inc. The New Jersey Food Distribution Center: Market Potential & Supporting Industries. A survey
of the food distribution industry in support of the Burlington County Board of Chosen Freeholders. The study was used
to establish a Food Distribution Authority and a food-oriented industrial park in Burlington County.

Herbert Sand Co. Business planning on a $10 million recreational water facility to be located in Middlesex County.
Projections of sand extraction related to nonresidential construction cycle, present values analyses of various royalty
and trust funds.

NAIOP - N.J. Chapter. Nonresidential Construction in New Jersey: The Struggle to Regain a Foothold. A survey
based economic analysis of nonresidential construction projects that would be affected by the lapsing of New Jersey's
Permit Extension Act. The Legislature enacted the extension of the Permit Extension Act.

First Fidelity. Consulting on "South Brunswick Center." a proposed 7.5 million square foot commercial development
in South Brunswick, NJ. Issues of timing of construction and testimony re Planning Board Approvals The South
Brunswick Planning Board granted a 20 year site approval. ,

Beneficial Corporation. . New Jersey as a Location for Corporate Headquarters. A study of the determinants of
corporate headquarters locations and the role New Jersey plays as a host state to the nation's major corporations.

Ford Motor Co. The Decline of Manufacturing in New Jersey: Death Throes of an Industrial Giant. A review of
New Jersey's manufacturing to assess technical, political, and other causes of decline. Included policy recommendauons '
to rejuvenate the state's manufacturing base. ,

Air Products. Consulting on the use of "double weighting” in the New Jersey Corporation Business Tax multistate
tax allocation formula. Double weighting is now part of the New Jersey tax code.

New Jersey Boat Builders/Viking Yacht. Reviving New Jersey's "Big Boat" Industry -The Case for Public
Intervention. An examination of the economic potentials of boat building in New Jersey. The goal of the study is to
provide a rationale to support public sector intervention to rescue the boat building industry.
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Atlantic Electric Co. Outlook '95: Business Conditions Survey. Annual survey to assess business conditions and
outlook for Atlantic Electric's south Jersey service territory.

Rowan Foundation. The Rowan Forum. Creation of a strategic plan for economic development in south Jersey.
Coordination of statewide seminars on selected economic development issues.

New Jersey Casino Association. Vldeo Lottery Terminals: Revenue Implications for the State. A review of t.he ﬂscal |

interactions of video lotteries, casino gaming, race tracks, and the State's lottery..

Public Service Electric and Gas Co. A Workbook for a Preliminary Review of Regional Manufacturing Patterns,
1972-1991. Detailed the comparative decline of manufacturing in states in the Northeast while defining the competitive
region. .

New Jersey Association of Realtors. New Jersey at the Crossroads: An Evaluation of the Impact Assessment of
the Interim State Development and Redevelopment Plan;, 1992. An evaluation of the economic impact of the State
Development and Redevelopment Plan.

HEAL Coalition. Alternate Financing Mechanisms to Fund Uncompensated Care in New Jersey. Reviewed tax

and revenue plans for funding uncompensated care. The objective was to describe an equitable approach to funding

hospital charity care and bad debt expenses.

NJ Coalition to Save Jobs. Minimum Wages in New Jersey: Their Impact on Low Wage Workers and Business; _

1991. An assessment of the impact of changes in minimum wages on low value added service sector employmem

Waste Management, Inc. Consulting on the Department of Envxronmental Protection’s plans to deregulate the solid

waste collection industry in New Jersey.

Donald M. Scarry, J.D., Ph. D.

New Jersey Council of Economic Advisors: The Council is a statutory 6rganiiation set up to advise the Governor
and the Legislature on economic policy. The council advises on: economic trends; policy alternatives; and studies
special economic issues relevant to the State of New Jersey. ’

Delaware River Port Authority, Director of Economic Development: 1990 - 1992
New Jersey Business & Industry Association, Chief Economist and Director of Legal Affairs: 1982 - 1990.
NJ Department of Commerce, Director of Economic Research: 1981

Education:

Ph.D., Economics, Rutgers University. Thesis: The Effects of Property Taxes on the Level of Local Expcnditures.
J.D., Rutgers School of Law Camden, NJ.
B.A., Economics, Rutgers University. Degree granted cum laude.

Other Professional Activities:

Columnist: Business for Central Jersey;; New Jersey Business-Post; NJCM - The Official Publication of the Conference
of Mayors, 1992 to present. The Princeton Packet, 1988-1989, The Burlington County Times,1989-1194.

New Jersey Urban Enterprise Zone Authority, Governor Florio's appointment.

Small Business Administration, Advisory Council, Region II, 1991 to 1993.

New Jersey Hospital Enterprise Zone Commission, Governor Kean's appointment, 1990.
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