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JI3eto Jersep Court of errors anD appeals.

Herbert Clark Gilson, and EI-
mer W. Demarest, Recrs. of the
J. C. Appleby Sand and Clai
Company,

Prosecutors Below—
Plaintiffs-in-Error,
VsS.

William H. Speer, Judge and
J. Charles Appleby,

Respondents Below—
Defendants-in-Error,

Herbert Clark Gilson, and EI-
mer W. Demarest, Recrs. of J.
C. Appleby Sand Clay
Company,

and

Prosecutors Below—
Plaintiffs-in-Error,

US.

William H. Speer, Judge and
William R. Appleby,

Respondents Below—
Defendants-in-Error.

\

On Error to
Supreme
Court
On Certiorari
to Hudson
County Cir-
cuit Court
In
Attachment
On motion to
quash the
attachments.

BRIEF OF PEAINTIFFS-IN-ERROR.

The writs of attachment in the above-entitled
causes were sworn out in the Hudson County Cir-
cuit Court; motions were made by the defendants
to quash the writs, testimony was taken upon the
motions and the Court upon considering the testi- 40
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mony quashed the writs (pages 23 and 36). Writs
cf certiorari were thereupon allowed bringing up
the orders of the Hudson Circuit and the Supreme
Court in opinions, pages VIII and XIV affirmed
the orders of the Circuit Court, the orders of af-
firmances appearing upon pages VI and XIII, and
thereupon writs of error were sued out.

The cases are printed together.

The writ of attachment in the J. Charles Apple-

io by case is found on page 5 and is based upon an

affidavit, page 4, wherein it is stated, that the de-
fendant J. Charles Appleby is a non-resident and
that

“he owes to the plaintiffs a debt in the sum
of Forty-nine thousand dollars as nearly as
depondent can specify.”

The writ in the William R. Appleby case is

found on page 29 and is based upon an affidavit,

20 page 28, which states that the defendant William
R. Appleby is a non-resident and that

he owes to the plaintiff a debt in the sum of
Five thousand dollars as nearly as deponent

can specify.”

The petition to quash the writ in the J. Charles
Appleby case is found on page 8; that in the Will-
iam R. Appleby case on page 32.

One set of depositions was taken for both cases,

30 14 to 23° U
he order in the J. Charles Appleby case quash
ing the writ is found on page 23 and that in thft
William R. Appleby case on page 36. Both orders
are alike and quash the writs upon the ground

“and the court being of opinion upon the evi-
dence so submitted that the claim demanded
by the plaintiffs and sworn to in the affidavit
upon which the writ was issued is not for a
sum certain or capable of ascertainment by

40 calculation, but is rather in the nature of a
claim for unliquidated damages.”



The plaintiffs, Herbert Clark Gilson and Elmer
W. Demarest are receivers of the J. C. Appleby
Sand and Clay Company appointed by the Court
of Chancery upon proceedings in insolvency.

It was disclosed during the course of the re-
ceivership that J. Charles Appleby, an original
promoter of the company, was still the holder of
490 shares of stock of the company and that of
this stock 130 shares was of an original issue, the
facts with respect to which are set forth in para-
graph 5 of Exhibit P-1, pages 40 and 41. J.
Charles Appleby incorporated the company and
conveyed to it certain lands in the County of Mid-
dlesex, and State of New Jersey, which lands were
reasonably worth the sum of Five thousand dol-
lars. In return he received a check for $100,000,
and thereupon gave to the Company a check for
$100,000 and received 1,000 shares of stock, all of
which shares he subsequently transferred to other
persons except 130.

The Board of Directors of the Company were
the dummies of J. Charles Appleby and the check
of the J. C. Appleby Sand and Clay Company to
the order of J. Charles Appleby and that from
J. Charles Appleby to the order of the J. C. Apple-
by Sand and Clay Company were used as a blind
and for the purpose of concealing the real transac-
tion; all of the persons who took the stock knew
that the transaction was really a purchase by the
corporation of the lands and real estate and knew
that the lands were not reasonably worth more
than the sum of five thousand dollars; the direct*
ors of the corporation were under the control of
J. Charles Appleby, and they and each of them
knew that the value of the real estate was not in
excess of the sum of Five thousand dollars.

It must be kept in mind that the entire 1,000
shares or an equivalent of $100,000 was issued to
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J. Charles Appleby, and that he has transferred
all of it with the exception of one hundred and
thirty shares or an equivalent of $13,000, which he
still holds.

The 360 shares remaining of the 490 shares of
stock now held by J. Charles Appleby were issued
for no consideration whatever and the facts with
respect to such issue will be found in Exhibit P-1,
page 43. These 360 shares of stock were issued in
pursuance of a resolution as follows:

“Regularly moved and seconded that in pay-
ment to the stockholders as of March 11th,
1905, for their gratuitous services in placing
this company in its present position, be dis-
tributed to stockholders as of record on that
date in proportion to their holdings, $100,000
of the new stock and that the balance of $50,-
000 be sold at par and the proceeds be us-
ed for the betterment of the company.”

Of these 1,000 shares of stock J. Charles Apple-
by received 850 shares, or an equivalent of $85,000
in value; he has transferred all of this except 360
shares, or an equivalent of $36,000 in value, which
he still holds.

A consideration of these stock issues is import-
ant because of the errors as to the facts into which
the Supreme Court has fallen.

The attachment suit against J. Charles Appleby
involves two distinct classes of stock, one of which,
to wit, 130 shares now remaining of the 1,000
shares originally issued were issued for property
purchased, the true value of which was about 5%
of the stock issue. If this statement is true with
respect to the value of the property J. Charles
Appleby is liable to the extent of $95,000 upon
this stock inasmuch as the entire $100,000 worth
of stock was issued to him, and as he was the orig-
inal subscriber he cannot escape liability by trans-
fer. Upon the remaining 360 shares of stock no



amount whatever was paid, yet the Supreme Court
in its opinion says (p. X V):

“Confessedly in this case something was
paid on account of the stock. The value of

the property which was transferred to the
corporation by way of payment may be in
dispute, but the corporation took it as the
equivalent of the par value of the stock.”

The Court omitted to make a clear distinction
between the two classes of stock, the 130 shares
for which there was something paid on account
and the 360 shares for which confessedly nothing
was paid.

The receivers also found that William R. Ap-
pleby was the holder of fifty shares of stock issued
“for gratuitous services rendered” and for no con-
sideration whatever, or an equivalent in value of
$5,000. and this stock stands in the same position
as does the 360 shares of stock of J. Charles Ap-
pleby.

Confessedly nothing was paid on account of this
stock. Again the Supreme Court fell into error
in holding (page V III) that

“the question involved in this case is the same
as. in Gilson vs. J. Charles Appleby just de-
cided.”

The question was not the same because the de-
cision in that case is put squarely upon the ground
that inasmuch as all of the stock involved in that
case was issued for property purchased, and that
the value of such property was in dispute (which
is not the fact—only 130 out of 460 »nares having
been issued for property purchased, the balance
being issued for no consideration whatever and
as a bonus) the debt was not liquidated. This
reason could not apply in the William R. Appleby
because it is not contended that any amount was
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paid on account of the value of the stock, or that
any property was transferred to the corporation
on account of the value of the stock so that the
value of the property transferred to the corpora-
tion in exchange for the stock could not have been
in dispute, and were it in dispute the debt would
nevertheless be liquidated because the agreement
under which the stock was issued and the property
transferred to the corporation being in fraud of
the act concerning corporations such agreement
was under the doctrine of Volney vs. Nixon, 68 N.
J., Eq. 605, Easton National Bank vs. American
Brick Go., 70 N. J. Eq. 72;

unot only voidable but void.” It had as little
effect for any purpose as the contract that
was before this Court in Volney vs. Nixon, 68
N. J. L., 605, and could not be laid hold of by
either party as a ground of action or a ground
of defense. No bill or other original proceed-
ing was necessary to procure an adjudication
of its nullity * * * .”

And therefore, the corporation can recover upon
the stock the entire face value, and the receivers
may recover in any event a sufficient amount to
pay the debts of the corporation.

It is true that the stockholder is entitled to re-
cover from the corporation the value of the prop-
erty which he transferred to the corporation, but
not by virtue of the contract for that is void, but
rather upon the doctrine that it is unfair for the
corporation to retain the property and refuse to
pay for it upon the doctrine of unjust enrichment.

The defendant may set up in an action at law as
a set off that he has transferred this property to
the corporation, which the corporation has not
paid for, and that he is entitled to have a set off
allowed to him, and the value of the property will
be computed as upon a quantum valebant. But
the mere fact that the stockholder has, what is
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in effect an action against the corporation for the
value of the property upon a quantum valebant,
does not make the claim of the corporation unli-
quidated. This reasoning, of course, cannot apply
in the cases at bar except as to the 130 shares of
stock representing a value of $13,000, held by J.
Charles Appleby, for as has previously been point-
ed out none of the remaining 360 shares of the J.
Charles Appleby stock, representing a value of
$36,000 and of the 50 shares of the William R,
Appleby stock, representing a value of $5,000 was
ever paid for, either in money or property pur-
chased or in any other way.

After discovering the facts above set forth the
receivers presented a petition to the Court of
Chancery upon notice to J. Charles Appleby and
to William R. Appleby and to all of the other
creditors and stockholders and secured from that
court an order, which order is found upon pages
50, 51, 52, 53 and 54 of the record, and that order
after reciting the notice given to all persons in-
cluding J. Charles Appleby and William R. Ap-
pleby orders

“that the sum of $15000 is hereby adjudged
to be the amount of money necessary for the
receivers to collect from the stockholders in
order to pay the debts of the insolvent cor-
poration and the expenses of the receivership.

“And it is further ordered that the receiver
may, as he is advised, bring such suits at law
or in equity to enforce any and all of the
alleged liabilities arising out of the issuance,
subscription to or holding of the stock of the
insolvent corporation, and that each party is
at liberty to apply to the court in the prem-
ises upon two days notice for further direc-
tion herein.”

Upon a subsequent report and petition of
the receiver upon notice to all the parties, it
was “ordered that the sum of $20,000 be and
is hereby adjudged to be the amount of money
necessary for the receivers to collect from

to
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thé stockholders in order to pay the debts
of the insolvent corporation and the expenses
of the receivership” page 56.

The receivers thereupon filed a bill of com-
plaint in the Court of Chancery, Exhibit P-1,
page 37, in which bill they set up all of the facts
with respect to the issuance of this stock, made
all of the stockholders parties, and sought by
such proceeding to obtain a decree which would
do equity between the parties.

J. Charles Appleby and William R. Appleby,
however, holders of the bulk of unpaid stock, J.
Charles Appleby being the promoter of the com-
pany and having secured the entire original issue
of 1,000 shares and 850 of the 1,000 shares which
were subsequently issued for gratuitous services
rendered, was a non-resident, as was also William
R. Appleby, his son, who held 50 of the 1,000
shares issued for gratuitous services rendered, and
they declined to appear in the suit in equity.
An attempt was made to bring them in by publi-
cation whereupon they filed pleas to the jurisdic-
tion of the court, and whether these pleas are good
or no is still to be determined in this court.

Although J. Charles Appleby and William R.
Appleby were non-residents, yet they each owned
considerable property within the State of [New
Jersey If the pleas of J. Charles Appleby and
William R. Appleby are good, it may be impossible
to reach them in the suit in equity and equally im-
possible to reach their property; the receivers
therefore then proceeded in these suits at law
by writs of attachment.

If these attachments are quashed there may be
no way by which these stockholders, one of whom
was the promoter of this company and received
1,850 of the total issue of 2,000 shares of stock
all of which is practically unpaid for, and both
of whom own considerable property within the



State of New Jersey, may be made to respond to
the law of the State of New Jersey with respect
to liability of shareholders upon unpaid stock.

The receivers contend that they have a claim of
$49,000 against J. Charles Appleby based upon
the following grounds:

First for the full par value of the
stock for the sum of $49,000.

(a) For the full par value of 490 shares of ;g

stock now held by J. Charles Appleby.

In such an action so far as the 130 shares of that
stock is concerned, J. Charles Appleby would be
entitled to recover against the receivers the value
of the property transferred by him to the corpora-
tion upon a quantum valebant, but so far as the
360 shares of stock is concerned he is not even en-
titled to this.

(b) The par value of 850 shares of stock
issued to him of the issue of 1,000 shares issued
for gratuitous services rendered as a bonus,
equivalent to $85,000 he being the original sub-
scriber and not being able to escape liability
by transfer.

The receivers have only asked for $49,000 of
this $85,000.

(c) The par value of 1,000 shares of stock,
equivalent to $100,000 originally issued to J.
Charles Appleby, for property purchased.

In such an action J. Charles Appleby would be
entitled to recover from the receivers the value of
such property as he conveyed to the corporation
upon a quantum valebant, estimated by the re-
ceivers to be worth $5,000.

The receivers take the position that they are en-
titled to recover the full par of the stock where
there are stockholders who have paid in the full
par of the stock, as there are in the case at bar,
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yet the Supreme Court in its opinion, page 15
said:

“Whether or not the receiver of an insolvent
corporation could maintain a suit for the full
amount of the stock, where nothing had been
paid thereon and a less sum would suffice to
satisfy the debts and obligations, is a question
not presented in the present case.”

It is presented or can be presentedl were it
10 proper to decide it upon a motion to quash be-
cause to repeat confessedly nothing was paid on
account of the 850 shares of stock origimlly held
by J. Charles Appleby, 360 shares of whJwh are
now held by him, and the receivers make the con-
tention that they are entitled, where there are
stockholders who paid in full, to recover the par
value of the stock.

Second: That in any event they are

20 entitled to recover against J. Charles

Appleby the sum of $20,000 being the
amount of debts of the corporation.

J. Charles Appleby now has in his possession
360 shares of stock upon which confessedly nothing
was paid. It is the contention of the receivers
that under the statute any stockholder who has
not paid for his stock in full is liable in solido for
the debts of the company. If the court had con-

30 sidered that the attachment was for too large an
amount, to wit, $49,000 when it should have been
either for $36,000, that is, the value of the stock
now held by J. Charles Appleby upon which con-
fessedly nothing was paid or $20,000, that is, the
amount of the debts of the corporation, the court
should have reduced the amount of the attach-
men as was done in the case of

Heckscher vs. Trotter, 19 Vr. p. 419.

40 With respect to the claim of the receivers
against William R. Appleby it is insisted by the
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receivers that they are entitled to recover against
him the sum of $5,000 and that such an amount
is liquidated upon either of two propositions.

(a) The par value of 50 shares of stock held
by him upon which confessedly nothing was
paid.

(b) The sum of $5,000 the par value of 50
shares of stock held by him upon which con-
fessedly nothing was paid, as a part of the depts
of the company which have been fixed at $20,000, 10
he being liable to the extent of the amount
unpaid upon his stock for such debts.

The questions raised by these proceedings were
of the utmost importance and should not have been
disposed of upon the motion to quash the writs
of attachment.

The motions to quash were granted upon the
ground that the debts were not liquidated and the
Circuit Court relied upon the case of

Heckscher vs. Trotter, 19 Vr. 424,
where the court said:

“It seems to me that neither the contract
nor the law prescribes any standard for meas-
uring the damages accruing to the plaintiff
on breach of this covenant, sufficiently defi-
nite for the proper ascertainment, without
the intervention of a jury, and hence that the
writ of attachment cannot legally be issued 30
for their recovery.”

This case is not authority for the proposition
that the court can investigate into the justice of
the plaintiffs’ claim upon a preliminary applica-
tion to quash the writ.

In Auspach vs. Spring Lake, 29 Vr., 138, the
court said that the true rule is that upon a motion
to quash the court cannot consider the validity or
justice of the plaintiff’s claim and so try in a sum- 4W
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mary and collateral investigation the main issue
between the parties. “In New Jersey also the
practice on such motions is to test the propriety
of the remedy by the nature of the cause of action
as disclosed by the plaintiff and not by its valid-
ity.” Citing

Day vs. Bennett} 3 Hal., 287;

Shadduck vs. Marsh, Zab., 434.

10 The question is not whether the plaintiffs can
recover but do the plaintiffs claim a liquidated
debt.

In both of the cases at bar upon either theory
of the plaintiff’s claim they claim a liquidated
debt.

The receivers assert

That they are entitled to recover
against J. Charles Appleby.

20 (a) The par value of 490 shares of stock,
$49,000.
(b) The par value of 850 shares of stock,
$85,000.
(c) The sum of $20,000.

And as against William R. Appleby
they claim

(a) That they can recover the sum of $5000
as the par value of 50 shares of stock.

(b) The sum of $5,000 as a part of the $20,000
necessary to be raised to pay debts.

30

The claims of the receivers are liquidated. The
defendants set up that they cannot recover. That
they have no right as receivers to bring an action
for the par value of the stock. That they have no
right to bring an action for the amount of the
debts insoiido. That the defendant, J. Charles
Appleby, will be entitled to a set off and there-

40 fore the whole amount will not be recovered.
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But these are questions of law and fact which
must be determined upon a trial of the action.
They do not go to the nature of the plaintiff's
claim. They go to its validity and justice.

In the case of Moore vs. Richardson & Baldwin,
65 N. J. L., 532, there was an attachment issued
for the sum of five thousand dollars. The proof
disclosed that the claim arose out of a contract

for the care, feed and responsibility of horses. The .

defendants assumed responsibility in case of acci- i

dent or death to the amount of the actual cost to
the plaintiff. This is all that is disclosed by the
proofs. But the Court sustained the attachment
and said:

“Under the agreement before set forth there
may be a claim capable of being ascertained
which constituted a debt for which attach-
ment will lie. Some of the horses may have
died or been sold by the defendants before the
filing of the affidavit in attachment. The
plaintiff has a right to go to a jury upon this
question of fact and establish a debt due from
defendants if he can.”

And in Sullivan vs. Moffat, 68 N. J. L., 211, the
Court said:

“It may be that the plaintiff will not be able
to prove his claim to be as definite as it is
stated, but since the defendant based their
motion upon the statement we must accept
that as the exact truth.”

In the Hecksher case, 19 Vr., 418, the Court
further said

“that where a standard for measuring dam-
ages is fixed by the contract, the damage being
the difference in value of two articles, the
value of which was already determined, either
by the sale of the articles themselves or by
the market price of other articles of like value;
held that, damages so ascertained or by calcu-
lation ascertainable could properly be sworn
to by the plaintiff.”

40
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Whether or not the position of the receivers that
they are entitled to recover for the full par value
of the stock without regard to the debts of the
corporation is correct was not decided by the
Supreme Court and could not have been decided
by it. It stated that it did not decide it because
the question was not presented in the present
cases, and for the reason that something was paid
on account to the corporation, but as I have

10 pointed out the Supreme Court erred in this state-
ment of fact, as in the J. Charles Appleby case
upon 360 shares nothing was paid and, J. Charles
Appleby was also the original subscriber for 850
shares upon which nothing was paid. So that
there was more than $49,000 worth of stock for
which he was liable, upon which nothing had been
paid, and in the William R. Appleby case nothing
had been paid upon the 50 shares of stock held by
him.

20 It could not be decided in the present case upon
motion to quash because it would be going to the
validity of the plaintiff’s claim anpi not as to the
question as to whether it was liquidated.

However, upon that question the unreported
opinion of Vice Chancellor Stevenson in the case
of Manning vs. Hercules Motor Company is im-
portant. The Court said:

“The subscriber who in response to a call
30 pays in his money, relies upon the correspond-
ing action on the part of the other stockhold-
ers. It would be an amazing result if a sub-
scriber for stock could hold back and then
perhaps when failure of the corporate enter-
prise becomes apparent, elect to lose what he had
put in rather than to complete his contract of
subscription and invest more money in a des-

perate enterprise.”

And further:

40 It seems to be quite plain that all the rights
of stockholders as against each other based on



15

the right of contribution, can be enforced by
the receiver of the corporation appointed under
our statute. The following points I note in
glancing through Secs. 66 to 68 of our Cor-
poration Act:

“*(a) The receiver is a receiver for the
creditors and stockholders of a corporation.

“‘(b) The receiver takes title to the prop-
erty of every description of the corporation.
This includes the contractual obligation of the
stock subscriber, subject, of course, to that
subscriber’s defence of failure of considera- io
tion. Sec. 68 also provides that all real and
personal property of the corporation shall
forthwith vest in the receiver.

““(c) The act expressly provides that after
the payment of debts, the surplus funds, if
any, shall go first to the preferred stockhold-
ers, and after that to the general stockholders,
proportionally according to their respective
shares. This is most significant language and
indicates quite plainly that the receiver’s
powers to call in the capital are not limited
to the satisfaction of debts.”” 20

The fact that the stock is full paid,
and non-assessable does not prevent the
institution of suits.

The Supreme Court placed great stress in its
opinion (page XVI) upon the fact that the stock
issued to J. Charles Appleby and William E. Ap-
pleby contained the statement that it was issued
as full paid and non-assessable, and said:

. “This necessitates the ascertainment of the
amount paid on the stock (ignoring the fact
that upon the 360 shares of stock in con-
troversy nothing was ever paid) and the
amount of the debts and obligations; and be-
fore the receivers can recover at all they must
set aside the agreement by which the cor-
poration issued the stock to the stockholder
and got it as full paid.” And intimated that
only in a court of equity could such a contract
be set aside. 20
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This is not the law of this state since the deci-
sion of the Easton National Bank vs. American
Brick Go., 70 N. J. Eq., 728:

“Assuming the case showed a contract be-
tween the company and its stockholders that
the stock certificates should be issued as full
paid and as for property purchased, and that
this contract was in fact of such a character
and made under such circumstances that it
contravened the prohibition of the Corpora-
tion Act, it was not merely voidable, but
void. It had as little effect for any purpose
as the contract that was before this court in
Volney vs. Nixon, 68 N. J. L., 605, and could
not be laid hold of by either party as a
ground of action or a ground of defense.
No bill or other original proceeding was
necessary to procure an adjudication of its
nullity, and the court, on the petition orig-
inally filed by the receiver for the purpose of
enforcing the liability of the stockholders for
the unpaid portion of their subscription
upon asserting the facts that rendered the
so-called contract void was at liberty to
treat it as affording no obstacle to the relief
prayed by the receiver.”

Neither this case nor that of Bigelow vs. Old
Dominion Copper Co., 74 Eq., p. 515, where Pitney,
C., and Walker, V. 0., reiterated the doctrine of
the Easton National Bank vs. American Brick
Company, nor that of Carver vs. Southern Iron &
Steel Co., 78 Atl., p. 245, where Garrison, V. O.,
said:

“With respect to the suggestion of the de-
fendant that the complainant is a holder of a
Small amount of stock, and that tfie proposed
issuance of new stock at less than par cannot
injure her interests, the complete answer, in
my view, is contained in the language of the
present Chancellor in the case of Easton Na-
tional Bank vs. American Brick Company,
72 N. J. Eq., at page 740, where he said: ‘The
express prohibition of Section 54, and the
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whole spirit and policy of the act, are so
clearly opposed to any arrangement by which
corporate stock shall be issued without the
receipt of the company of an equivalent in
value to its par, that any agreement to this
effect must be deemed as contrary to the
policy of the law.””

nor that of Arnold wvs. Searingf 78 Atl.,, p.
762, in which case Howell, V. 0., follows Easton
National Bank, vs. American Brick Company, nor

that of Johnson vs. The Tennessee Oil Company,
i Buch., 32, where Emery, V. C., said:

“Under the New Jersey statutes such pay-
ment of stock by property fraudulently over-
valued can be questioned by the receiver repre-
senting creditors because such issue is a viola-
tion of the letter and spirit of our Corporation
Act and is, as against creditors, to be treated
as absolutely void for the purpose of payment,
thus leaving the stockholders unthin reach of
the sections of the Act providing a remedy for
creditors against stockholders for the amount
unpaid on his stock,”

were noticed by the Supreme Court in the decision

of the cases below.

The claim that there was no assess-
ment or call cannot support the judg-
ment of the Supreme Court.

mThe Supreme Court intimated that there had
been no call by the receivers and that therefore
there was no debt for which an attachment could
lie.
There are three answers to this proposition:
First. There was no necessity for an assess-
ment or call.

Second. There was an assessment and call.

Third. Whether an assessment or call were
necessary should not be determined upon the
motion to quash.

10
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40
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First. There was no necessity for an assess-

ment or call.

If the receivers’ contention be correct that they
are entitled to recover the par value of the stock
under the doctrine enunciated by Vice Chancellor

. Stevenson in Manning vs. Hercules Motor Com-
pany as representing both creditors and stockhold-
ers, there was no necessity for an assessment or

call.
10

There was no necessity for an assess-
ment or call because the cause of ac-
tion for the fnil par value of the stock
resided in the corporation at the time
the Receivers were appointed and
vested in them at that time, the Re-
ceivers proceeding not on the statutory
liability but on the contract.

20 In the cases at bar the stock was taken by the
defendants as full paid stock. It was not the
ordinary case of stock taken by stockholders not
purporting to be paid in full and under an agree-
ment by which the stockholders agreed that they
would pay the balance which might be due upon
the stock as and when assessments were regularly
made. The defendants in the case at bar never
contemplated that they would be obliged to pay
any amount upon their capital stock. The cor-

30 poration never contemplated that it would sub-
sequently be entitled to get in any amount on
account of this stock. The agreement, therefore,
between the parties as to the sale of the stock was
not that the stockholders should become sub-
scribers paying a certain amount down and then
as and when assessments were made the balance
of the par of the stock, but that the stockholders
should pay at the time the stock was delivered
the full par value of the stock and the parties

t° agreed that what the stockholders did turn over,
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to wit, in the one case, property and in the other
case “gratuitous services rendered” was equal to
the par value of the stock. Now this agreement
is void as against the policy of our law. The acts
of the directors of the company because of fraud
are not binding upon the corporation or its re-
ceivers. There was a right of action therefore
in the corporation prior to the appointment of
the receivers and which is now vested in the
receivers to recover against these stockholders not
the amount of a call or an assessment as upon
a contract to pay such subsequent calls and as-
sessments as might be made but for the value of
the stock upon the agreement originally entered
into between the corporation and the defendant
stockholders, that they should take the stock
and pay par they not having done so because
mof the fraud of the directors. Considering the
right of action from this point of view, it is, of
course, unnecessary that there should be any
call or assessment either by the court, the re-
ceivers or the corporation. It is only where
the original agreement between the stockholders
and the corporation is that they should pay a
certain amount upon their stock and then the
balance as and when calls are made that it is
necessary that the receivers, before they can col-
lect, should make a call or assessment.

The right of action to recover for the value
of this stock resided in the corporation at the
time of the appointment of the receivers, and
could be asserted by the corporation without call-
ing upon each of the stockholders for the par
value of their stock.

In other words, to take an example. Suppose a
corporation sells 1,000 shares of its stock, at par,
upon the agreement that the subscriber shall pay
20% down, 80% as and when assessments are
made. It may be that under such an agreement
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there must be an assessment and call and that
such assessment and call should be pro rata.
Suppose the same corporation issues to one man
1.000 shares of stock upon the agreement that he
shall pay par for that stock in full at once he being
in control of the Board of Directors of the Cor-
poration succeeds in getting the corporation to
accept his property at less than par, so much less
as to render the agreement that the amount ac-
eepted at par should equal par, is void under the
doctrine enunciated in the Easton National Bank
vs. American Brick Company case. It seems to
me that the corporation would be entitled to re-
cover as against this stockholder so having this
1.000 shares of jstock, the full par of the stock, be-
cause that was the agreement that he should pay
par at once, and it seems to me that that right of
action resided in the corporation until the appoint-
ment of the receivers and vested in the receivers at
the time of their appointment, and that the re-
ceivers are entitled to recover upon that agree-
ment not the amount necessary to pay debts, but
the amount necessary to make up the full value
of the par of the stock, because the stockholder
had taken the stock agreeing to pay the par at
once and a debt had accrued and resided in the
corporation at the time of the insolvency.

If this theory is correct, and it is submitted that
whether it is or not should not be determined
upon a motion to quash the attachment, an at-
tachment can, of course, lie because the debt
which has accrued at the time of the appoint-
ment of the Receivers vested in the receivers. That
the defendant is entitled to a set off cannot
affect the plaintiffs claim which is legally a debt
for the par of the stock under the agreement
with the defendant to pay par.



21

Second. There was an assessment and call.

The testimony discloses that the receivers de-
manded of the stockholders the amount due upon
their stock before the institution of the suits. In
the case of J. Charles Appleby this meant the pay-
ment by him upon 130 shares of stock of the dif-
ference between the par value of the stock and the
value of the property transferred, and as to the
360 shares the par value of these shares, and as
to William R. Appleby the par value of the 50
shares held by him.

The receivers could make this call without the
intervention of the court.

Barklow vs. Totten, 53 N. J. Eq., 573;

Scoville vs. Thayer, 105 U. S., 145;

Hood, Recr. vs. McNaughton, 25 Vr., 425;

Vanderbilt vs. Central Railroad Co., 43
N. J. Eq., 682.

Furthermore, the Court of Chancery in the in-
solvency proceedings upon petition of the receiv-
ers setting up that J. Charles Appleby and Will-
iam R. Appleby and others were stockholders and
that they had not paid their subscription, and that
there was a deficiency of assets to meet liabilities,
upon notice to all the creditors including J.
Charles Appleby and William R. Appleby, ordered
that the sum of $20,000 was the amount of money
necessary for the receivers to collect from the
stockholders in order to pay the debts of the in-
solvent corporation and the expenses of the re-
ceivership.

This was a call upon the stockholders to pay
such moneys, the receivers being authorized to
bring such suits, as might be proper to enforce
collection.
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Third. Whether it was necessary to make an
assessment or call is not to be determined in
these proceedings.

This goes to the truth of the plaintiff’s claim
and to the equity and justice of it and not to its
nature. Whether the plaintiffs have any claim or
not is to be determined in the attachment pro-
ceedings, not upon motion to quash the original
attachment, which is nothing but a summons. It
would be remarkable if in all cases the equity and
justice of the plaintiffs’ claim could be tried out
in attachment proceedings. It may be that the
plaintiffs cannot recover because no assessment
or call has been made but if this Court should
determine in these proceedings that the plain-
tiffs have no debt because no assessment or
call has been made with equal force could it
be contended that in any action commenced by
attachment the defendants might come in upon
motion to quash the writ of attachment and prove
that the claim had been outlawed and that the
statute of limitation prevented recovery. It will
not be contended for one moment that upon mo-
tion to quash the writ of attachment such defenses
can be raised.

As the court said in Anspach vs. Spring Lake,
29 Yr., 138:

“The court cannot consider the validity or
justice of the plaintiffs’ claim, and so try in
a summary and collateral investigation the
main issue between the parties. In New Jer-
sey also the practice on such motions is to
test the propriety of the remedy by the na-
ture of the cause of action as disclosed by the
plaintiff and not by its validity.”
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The receivers are in any event, entit-
led to proceed against J. Charles Apple-
by for $20,000, the amount of money
necessary to be raised from stockhold-
ers to pay debts and against William
R. Appleby for $5,000 that being the
par value of his stock and less than
the amount necessary to pay debts.

The statute, “An Act Concerning Corporations”
provides, 'Sec. 21: “Where all the capital of a cor-
poration shall not have been paid and the capital
paid shall be insufficient to satisfy its debts and ob-
ligations, each stockholder shall be bound to pay
on each share held by him the sum necessary to
complete the amount of such share, as fixed by the
charter of the corporation, or such proportion of
that sum as shall be required to satisfy such debts
and obligations.”

In the case at bar the Court of Chancery in the
insolvency proceedings made an order upon notice
to all the stockholders of the company including
J. Charles Appleby and William R. Appleby deter-
mining thatthere was necessary to be raised to pay
the debts of the company $20,000 from unpaid
stock. That this $20,000 was the deficiency neces-
sary to be raised out of stockholders and directed
the receivers to bring such suit or suits as they
might be advised were proper. This order was
made upon petition of the receivers reciting all the
facts with respect to the issuance of stock and
holdings of J. Charles Appleby and William R.
Appleby and the order recited such holdings and
adjudged that $20,000 was necessary to be col-
lected from the stockholders, and was an assess-
ment and call upon the stockholders to pay within
the case of Cumberland Lumber Co. vs. Clinton
Hall Mfg. Co., 57 N. J. Eq., 627.

The statute Sec. 21 does not say that each stock-
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holder shall be liable to pay the same proportion
upon his stock as every other stockholder has to
pay so as to create a fund to pay the debts.
It says: “each stockholder shall be liable to the
extent of the amount unpaid on his capital stock
for the debts and obligations of the company.”
It, in so many words, makes him liable insolido.
By reason of his contractual relations with his
fellow stockholders he is entitled to contribution
against them, but this is a right arising not from
the statute but from his contractual relations and
is a right given to him and in no wise affecting
the rights of the receivers in the first instance to
recover from the stockholders and each one of
them the entire sum necessary to pay all the
debts.

The receivers may select the stockholders whom
they will pursue. They sue each of the stockhold-
ers and in each case sue for the amount sufficient
to pay all the debts. The amount that they can
sue each stockholder for being limited only to
the amount due upon his stock.

They may secure judgments against each. Any
stockholder may file a bill in equity and enforce
his right of contribution. He has the right if
he pays the judgments against him to be subrogat-
ed to the rights of the receiver.

That this is so is settled by the case of See,
Recr. vs. Heppenheimer, 69 Eq., 36, affirmed in
the Court of Errors and Appeals.

The defendants cannot set up contribution at
law. They must go in equity.

69 N. J. Eq., 83 and 84.
They are joint guarantors, page 83 and of course,
if joint guarantors, each liable insolido.
The amount necessary to be raised from the
stockholders having been fixed by the Court of
Chancery at $20,000 and J. Charles Appleby hav-
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ing in his possession more than $20,000 worth of
stock upon which nothing has been paid and W il-
liam R. Appleby haying in his possession $5,000
worth of stock upon which nothing has been paid,
a writ of attachmen in the J. Charles Appleby
case can be sustained for $20,000 and in the Wil-
liam R. Appleby case for $5,000.

If the Court takes this view, the proper order
of the Supreme Court in the J. Charles Appleby
case would have reversed the order of the Cir- io
cuit Court with direction to reduce the amount
claimed in the J. Charles Appleby case from
$49,000 to $20,000.

The Supreme Court in its opinion said:

“These questions seem to show that there
is no debtdue for which an attachment would
lie until after am order has been made by the
Court of Chancery fixing the amount of the
stockholders’ liability.”

Such an order was made. The Court of Chan- 20
eery, by its order adjudged that $20,000 was the
deficiency necessary to be collected from stock-
holders. The statute did the rest. It provided
that “each (Stockholder shall be bound to pay on
each share held by him the sum necessary to
complete the amount of such share as fixed by the
charter of the corporation or such proportion of
that sum as shall be required to satisfy such debts
and obligations.”

The Court of Chancery having settled the
amount “required to satisfy such debts and obli-
gations”, each stockholder is liable for that full
amount to the extent of the amount unpaid upon
his capital stock. The word proportion usejd
in section 21 of the statute does not mean that
each stockholder is liable in the same proportion
that every other stockholder is. In fact, the word
“proportion” is misused. The word should have
been “portion”. That it does not mean proportion 40
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in the sense that yon can only collect from each
stockholder jthe amount that you can collect from
every other stockholder is settled in See vs. Hep-
penheirner, 55 N. J. Eq., 240; 69 Eq., 240.

That the receivers Should sue at law upon an
assessment being made is settled by

Hood, Recr. vs. McHaughton, 25 Vr.,
425;
10 Barlow vs. Totten, 33 Eq., 573.

FINALLY.

Almost all of the questions which have been
discussed in this brief and which I have consid-
ered it necessary to discuss because of the im-
portance given' to them in the court below should
have no effect upon the decision of this cause be-
cause they are questions Which properly go to the
merits of the case and the validity of the plain-

20 tiffs claim and should not be determined in a sum-
mary and collateral proceeding to quash the writ
of attachment.

It is submitted that the judgment of the Su-
preme Court should be reversed and the Supreme
Court directed to enter an order in the certiorari
proceedings reversing the rules of the Hudson
County Circuit Court and if this Court
takes jthe view that the fact that there was some
property transferred for the 130 shares of stock
makes any difference, then that the judgment in
the J. Charles Appleby case should be directing
the Supreme Court to enter a rule in the certio-
rari proceedings setting aside the rule of the
Hudson County Circuit Court and directing that
court to reduce the amount claimed in the J.
Charles Appleby case to $36,000, in accordance
with the doctrine of Heckseher vs. Trotter, and if
this court takes the view that the receivers cannot
40 recover more than the amount which the Court of
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Chancery has authorized them to collect to meet
the deficiency of assets to pay liabilities, to wit,
the sum of $20,000, then that the judgment® of
thfe Supreme Court should be reversed and the
Supreme 'Court directed to enter a rule setting
aside the rules of the Hudson Circuit and in the
J. Charles Appleby case reducing the amount
claimed to $20,000.

. 10
Respectfully submitted,
Merritt Lane,
Of Counsel with Receivers.
i e P
—June Term, 1911.—
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Jierbert Clark Gilson & E. W.
Demarest, Receivers,
Plaintiffs in Error
and Plaintiffs below,

and

J. Charles Appleby,
Defendant in Error
and Defendant below.
On Error to the
Supreme Court.
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and Plaintiffs below,

and

William R. Appleby,
Defendant in Error
and Defendant below,

Brief of Hartshorne, Insley & Leake for the De-

fendants in Error.

STATEMENT OF THE CASE.

The Circuit Court, by order, quashed the two
writs of attachment which had been issued from
that Court against the two defendants separately,
upon the ground that the alleged debts sworn to in
the affidavits on which the writs issued were in the
nature of claims for unliquidated damages. On
certiorari the Supreme Court affirmed that order.
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In the case of J. Charles Appleby the plaintiffs’
claim was for the full par value ($49,000) of 490
shares of the stock of the J. C. Appleby Sand &
Clay Company issued as full paid. That corporation
was adjudged insolvent by the Court of Chancery
and the plaintiffs were appointed receivers. That
Court, in the insolvency proceedings, by order dated
June 14, 1909, adjudged that $20,000 was the sum
necessary for the receivers to collect from the stock-
holders in order to pay the debts of the company
and the expenses of receivership.

But there had been no order or call fixing the
quota or amount due from any stockholder.

The receivers have filed a bill in Chancery against
these defendants and the other stockholders, charg-
ing thetn with liability as for unpaid stock, claim-
ing that part of the stock issued to them was for
property purchased at an excessive valuation, and
that part was issued for no consideration at all. The
bill states that some of the defendant stockholders
are insolvent and that some of the stock so issued
has been transferred to other persons and now
stands on the books of the company in the names
of those persons. The bill prays that an investiga-
tion be made of the financial responsibility of the
defendant stockholders and that the Court should
determine how much should be paid by the several
defendants on their stock respectively, and that
those defendants be ordered to pay the balance due
on their stock until they shall have paid so much as
shall be necessary to pay the debts of the corpora-
tion and to do equity between them and those of
the stockholders who have paid the full par value of
the stock. Answers have been filed by most of the
defendants to that suit and the suit is still pending.

In the attachment case against William’ R. Ap-
pleby, the facts are the same, except that his lia-
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bility is claimed upon only $5,000 par of stock, (all
of which was issued as full paid), and the bill alleges
that all of this was issued to him without consider-
ation at all. It appears upon the face of the bill
that he has transferred that stock and is no longer
the owner of it on the books of the company.

I.

“ An attachment will not lie for unliquidated
damages, and can be used only when the de-

mand is for a sum certain.”
Heckscher vs. Trotter, 19 Vr., at p. 420.

“ Where the cause of action consists merely in a
right to recover some damages, but those damages
are general, indefinite and undetermined, or incap-
able of being reduced by calculation to a proper de-
gree of certainty, without the intervention of a
jury,” the defendant cannot be held to bail as of
course, and in such case the writ of attachment can-
not be issued.

Ibid., 421.

In that case the Court held that neither the con-
tract sued on, nor the law, fixed a “standard for
measuring the damages * * * sufficiently de-
finite for their proper ascertainment, without the
intervention of a jury, and hence, that the writ of

attachment cannot legally be issued for their recov-
ery,” p. 424.

It also held that the affidavit on which the writ
was issued “is not conclusive as to the nature of
the plaintiff’s claim,” p. 424.

In Moore vs Richardson, 36 Vr., 531, the Su-
preme Court reviewed the previous cases upon the
subject of quashing the writ or (where defendant
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had appeared generally) ordering the lien of the
attachment discharged and said, in effect, that in
those cases the Court did not intend to declare that
a writ of attachment would not be quashed after
appearance, if it was undisputed that it was prosecu-
ted against a person not subject to attachment, or
for a demand for {unliquidated damages” ~* * *
p- 535.

II.
The liability of the defendants (if there be any

liability) is not for a liquidated sum, and is
not capable of being ascertained, except by
a judicial proceeding and decree of a Court

of equity.

“When the business of a corporation has been
abandoned, and the corporation is insolvent, sub-
scribers for, or holders of, its stock; not paid for,
have no further obligation with respect thereto
than to pay so much of what is unpaid on the
stock as will satisfy the claims of corporate credi-
tors and meet the expenses of winding up its
affairs:”

Cumberland Lumber Company vs. Clinton
Hill, etc., Co., 12 Dick., 629.

“The proper tribunal to ascertain the amount
necessary for these purposes is a court of equity,
since courts of law have no procedure adapted to
marshalling of assets and liabilities requisite in such
a calculation” * * * “when in such a suit an
assessment of the stock has been ordered by the Court,
to meet corporate liabilities, and an action is brought
against a stockholder to collect his quota, he cannot
there question the propriety of the assessment.”



Ibid., 629, 630.

The Court also held that the order making such
an assessment against stockholders “is the result of
an exercise of judicial power, and therefore that it
should be made only in observance of those rules
which are designed to insure the administration of
justice.”

Ibid., 630.

The Court reversed the decree below which had
ordered an assessment against stockholders “of the
whole amount of the unpaid subscriptions.” The
stockholders having made no payment on that stock
and the par of the stock being more than enough
to meet the debts of the corporation.

In that case an order was at last got in the Court
of Chancery fixing the liability of each of the stock-
holders and assessing upon each the exact sum for
which he was liable.

McCarter vs. Ketcham, 43 Vr., 247; S. C.,
45 Vr., 825.

In See vs. Heppenheimer, 3 Robb., at p. 80, Pit
ney, V. C., said that in proceedings by receivers
against stockholders to recover on unpaid stock in
order to satisfy debts of ihe corporation, “it has
always been the practice of this Court—

“First—To ascertain the whole amount of the
unpaid debts;

“ Second—In case of unpaid stock subscriptions,
or stock issued without payment, to determine the

names of such stockholders and the amount due from
each; and

“ Third—To make an assessment against those
stockholders which, in case an action at law is
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brought based upon that assessment, is.conclusive
against the stockholders.”

The plaintiffs in this case admit (by the state*
ments in their bill of complaint) that they do not
know how much they are entitled to collect from
each of the holders of unpaid stock severally* (Par-
agraph 14 of the bill.)

The defendant, J. 0. Appleby, is not liable for
$20,000, much less for the par value of all his
stock. He is liable for his quota or share of that
sum; and that share is indeterminate, till determ-
ined by an assessment or call. The stock was is-
sued as full paid stock and his liability (if any) is
for so much only as is equitably due from him as
his share of the sum necessary to be raised. How
much the share of each of the Applebys will be,
must depend upon many questions to be judicially
determined; among them the following:

(1) . What was the value of the property for which
stock was issued to J. C. Appleby?

(2) . Whether he is liable to an assessment on the
stock surrendered by him.

(3) . Whether he is liable on stock which has been
transferred by him to others on the books of the
Company.

(4) . Whether W. R. Appleby is liable at all, he
having transferred all his stock on the books of the
Company.

(5) . How much of the sums chargeable against
insolvent stockholders (see paragraph 14 of the bill)
is chargeable against the Applebys.

(6) How much is necessary “to do equity be-
tween the stockholders” (sea paragraph 14 of bill).
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III.

There is no legal liability for a fixed sum because
there has been no assessment or call.

“As a general rule a call must be made in order
to render a subscription or any part thereof due and
payable to the corporation,” * * * “in other
words, the subscription is a debt payable at a future
time. The time when it should be paid is indefinite
until fixed by call.”

1 Cook on Corporations, Sec. 105.

A general subscription to the stock of a corpora-
tion “imports an agreement, not to pay at once the
whole sum representing the value of the shares sub-
scribed for, but a stipulation to pay such sum when
calledfor by the directors in amounts duly assessed.”

Grosse Isle Hotel Company vs. [’Anson’s 13
Vr., at page 13; affirmed 14 Vr., 442.

See Falk vs. Whitman Cigar Company, 10
Dick., 396.

Speaking of an assessment or call by a receiver
upon the notes of the members of an insolvent
mutual insurance company, the Court of Errors
said: “ One of the steps necessary tobe taken by the
directors, in order to render these notes enforceable
by suit, was a determination, made agreeable to
the charter, of the proportions in which, and the
times when, payment, should be required.” The
right to make the determination passed to the re-
ceiver.

Meley vs. Whitaker, 32 Vr., at p. 6 05.

“A call cannot be make so as to affect a part only



of the subscribers. It must be made on all alike or
it will be void.”

1 Cook on Corporations, Sec. 114, citing,

Great Western Tel. Company vs. Burnham,
79 Wis., 47.

Bowen vs. Kuehn, 79 Wis., 53.

Iv.

The plaintiffs have no legal right of action what-
ever against defendants. Their remedy, if

any, is purely equitable.

The distinction is between the legal obligation of
a stockholder on a contract of subscription for stock
which has not been issued as full paid, and the
equitable obligation of the stockholder to the receiver
for the benefit of the creditors where the stock has
been issued as full paid, although, in fact, it has
not been paid for as the law requires.

Stock issued as fully paid is binding between the
corporation and the stockholder.

Goodnow vs American Writing Paper Com-
pany, 2 Buch., 645; affirmed, 31d., 692.

Hebberd vs. Southwestern Land, etc., Com-
pany, 10 Dick., 18, 31.

Arnold vs. Searing, 3 Buch., 262.

In the Goodnow case, Bergen, V. C., reaffirmed
the ruling of Chancellor McGill in the Hebberd case,
“that a contract between the company and its
stockholders that the stock issued to him is full paid
and not subject to further call is, in the absence of
fraud affecting other shareholders, binding upon the
company and its stockholders” (p. 648). That con-
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tract may be set aside by creditors in equity, but
not at law.

The distinction is recognized in the following
cases:

In Barkalow vs. Totten, 8 Dick., 574, a suit in
equity brought on an ordinary unpaid subscription
for stock was dismissed upon the ground that it
should have been brought at law upon the contract
of subscription. But if the stock were issued as
paid, then “In an action at law the'complainant
would find himself confronted with the certificate
of stock, apparently with due conformity, declaring
on its face that it was full paid and non assessable.
No action could be maintained in the face of that
contract under seal until it was disposed of and an-
nulled. Whether that could be done in a Court of
law may well be doubted. It is enough to say that
it is clearly the province of a Court of equity to re-
lieve the complainant under those circumstances.”

See vs. Heppenheimer, 3 Robb., at p. 82.

And see Clevenger vs. Moore, 42 Vr., at p. 150,
where it said, that after an assessment has been
made, “an action at law may be brought against a
stockholder to collect his quota.

The distinction is clearly stated by Vice-Chan-
cellor Stevenson in an unreported case— Manning
vs. Hercules Motor Company, in which he held that
the proper remedy of the receiver to collect from
stockholders on stock which had been issued as full
paid, but was not in fact paid up, was in equity.

The case of Volney vs. Nixon, 2 Robb., 605, is
not to the contrary. That was a case in equity where
the complainant asked the aid of that Court to get
the benefit of a contract which on its face showed
that the parties (who were individuals and not
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corporations) were proposing to organize a corpora-
tion and issue ten shares of its stock for one share
of the stock of an old company controlled by these
parties when there was nothing to show that the
stock of the old company was worth even par. The
Court of Appeals held that equity would not lend
its aid to the enforcement of such a contract.

y.
Costs— THe Circuit Court rightfully awarded costs
to defendants. Costs should also be allowed them in

all the proceedings on the writs of error.

Receivers are liable for costs.
Il )
Columbia Ins. Co. vs. Stevens, 37 N. Y., 536,
34 Cyc., 448.

Here they have wrongfully used the process of
the Court to seize the property of defendants. They
compel defendants to appear for the purpose of get-
ting it released.

In Reeve ads Eft, 2 Vr., 139, costs were allowed
against one who had given notice of an application
for mandamus, but who did not make the applica-
tion.

And”ee, State, Britten vs. Blake, 7 Vr., 442.

We submit that the judgment of the Supreme
Court should be affirmed with costs.

HARTSHORNE, INSLEY & LEAKE,

Counsel of Defendants.
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SUPPLEMENTAL.

The draft of Mr. Lane’s brief for the appellant
which he has served upon us makes a number of
statements of facts which do not appear in the case,
except asmere allegations in the bill of complaint,
and some of the most important of which are de-
nied by the defendants. They deny that the land
conveyed by J. Charles Appleby to the company
was worth only $5,000 and insist that it was worth
very much more. They deny that the second issue
of stock was “ for no consideration whatever.” The
brief also says that for the stock issued to William E.
Appleby “confessedly nothing was paid.” If by
this is meant that defendants admit that nothing in
value was given for that issue of stock, the state-
ment is denied by defendants. There is not a word
in the deposition of Mr. Gilson printed in the case
(case, p. 14), which supports any such statements as
those made in the brief upon these points.

The appellants’ brief also refers to Easton National
Bank vs. American Brick, &c., Co. (70 N. J. E. at
page 728), to show that a contract between the cor-
poration and its stockholders that stock should be
issued as full paid, when in fact it was given for
property worth less than the par of the stock, is ab-
solutely void. But the point before the Court for
its consideration was whether the Receiver could en-
force the statutory liability against the stockholders
in the form of apetition in the insolvency suit in-
stead of bringing a new suit by an original bill to
enfoice that liability; and, the petition having been
amended by leave of Court into the form of a bill
for that purpose, whether the bill was multifarious
as presenting a claim that the stock was legally
issued, subject to future assessment, and also pre-
senting the contradictory claim that the stock was

raudulently issued as fully paid when in fact it was
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not full paid. It was with reference to that situa-
tion of the case that the Court of Appeals said that
if the contract between a Corporation and the
stockholders for the issue of stock as fully paid was
made contrary to the statute, “it was not merely
avoidable but void;” that is, the Court said that it
was void in equity and the defect could be taken
advantage of by petition as well as by bill. There
is nothing in the opinion to warrant the inference
that such transactions are open to attack in Courts
of law; that the Receiver may bring an action at
law against a stockholder holding stock issued as
full paid, and submit to a jury the question of the
value of the consideration given to the company in
payment for the stock.

- The effect of sustaining the Receiver’s action
would be to establish the rule that a Receiver of an
insolvent corporation may collect fioni a*single
stockholder, out of any number equally liable, the
total deficit in its assets for payment of the corpo-
rate debts.

HARTSHORNE, INSLEY & LEAKE.
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W rit of Error.

New Jersey, ss:
The State of New Jersey to the Chief
Justice and other Justices of our
Supreme Court of Judicature,
Greeting :

Because in the record and proceedings and also
in the giving of judgment in a plaint which was
in our Supreme Court before you between Her-
bert Clark Gilson and Elmer W. Demarest, re-
ceivers of the J. C. Appleby Sand and Clay Com-
pany, prosecutors against J. Charles Appleby, de-
fendant, upon a writ of certiorari issued out of
our said Supreme Court to the Hudson County
Circuit Court, as is said, manifest error hath
intervened to the great damage of the said Her-
bert Clark Gilson and Elmer W. Demarest, re-
ceivers of the J. C. Appleby Sand and Clay Com-
pany, as by their plaint we are informed, we being
willing, that the error, if any there be, should in
due manner be corrected and full and speedy
justice done to the parties aforesaid in this behalf,
do command you that if judgment be thereupon
given then you distinctly and openly send under
your seal the record and proceedings and plaint
aforesaid with all things touching and concerning
the same to our Court of Errors and Appeals be-
fore the Judges thereof on the Fifth day of
December next and this writ, and that the record
and proceedings aforesaid being inspected we may
cause to be further done thereupon what of right
and according to the law should be dona

Otate Library

10



II.

Writ of Error—Assignment of Errors.

Witness, Mahlon Pitney, our Chancellor and
President Judge of our Court of Errors and Ap-
peals, at Trenton, this Fifteenth day of Novem-

ber, A. D. Nineteen hundred and ten.
S. D. Dickinson,

Clerk.
10
Merritt Lane,

Attorney.

(Common joinder in error.)

Assignment of Errors.

1Setti Jetsei? Court of errors and Sppealah

20
Herbert Clark Gilson and

\
1
Elmer W. Demarest, Receiv- 1
ers of the J. C. Appleby Band I
I
J

, and Clay Company, - o Err
or.

Prosecutors—
Plaintiffs-vn-Error,
uVs. |
William /1. Appleby,

30 Defendant—
Defendant-in-Error.

Afterwards, that is to say, on the Fifth day of
December, Nineteen hundred and ten, in the Court
of Errors and Appeals in the last resort in all
causes of the State of New Jersey, comes the said
Herbert Clark Gilson and Elmer W. Demarest,
Receivers of the J. C. Appleby Sand and Clay

40 Company, by Merritt Lane, their attorney, and
says that in the record and proceedings aforesaid,



m;
Assignment of Errors.

and also in the giving of judgment aforesaid, there
is manifest error in this, to wit:—

First: That the Supreme Court affirmed the
order of the Hudson County Circuit Court whereas
it should have reversed such order.

Second: That the Supreme Court erred in not
finding that the Hudson County Circuit Court had
no jurisdiction upon the facts to make an order
quashing the writ of attachment.

Third: The Supreme Court erred in not finding
that the Hudson County Circuit Court erred in
permitting depositions to be taken and in consid-
ering the depositions which were taken upon the
motion to quash.

Fourth: The Supreme Court erred in not find-
mg that thecaffidavit upon which the writ was
obtained was sufficient and that the Circuit Court
erred in permitting depositions to be taken, and

m considering the depositions so taken, the affi-
davit being conclusive.

. Supreme Court erred in not finding
thai the Circuit Court erred in adjudicating upon

e legality and validity of the plaintiffs’ claim
upon the motion to quash.

’ Supreme Court erred in not finding
that the claim of the plaintiffs as disclosed was a
liquidated claim and that the Circuit Court erred
m quashing the writ.

infthTfih n-he Sllpreme Court erred A not find-

ag%ﬁ%%% %ﬁe pi?amy%SCourt erred in awarding costs

im fS i The Supreme Court erred in not find-
ng that the order of the Hudson County Circuit

OBBESENE and contrary to"FRRCCtS llegol, unjust

to



V.

Assignment of Errors Return.

Wherefore the said Herbert Clark Gilson and
Elmer W. Demarest, Receivers of the J. O. Ap-
pleby Sand and Clay Company pray that the judg-
ment aforesaid, by reason of the aforesaid errors
and of other errors appearing in the record and
proceedings be reversed, annulled and for nothing

10 holden and that the said order brought up of the
Hudson County Circuit Court be reversed, an-
nulled and held for nothing and that the said
Herbert Clark Gilson and Elmer W. Demarest,
Receivers of the J. C. Appleby Sand and Clay
Company be restored to all things which they have
lost on account of the said judgments.

Merritt Lane,
Attorney for Plaintiffs in Error.

Return.

The Answer of the .Chief Justice and other
Justices of our Supreme Court within named:—

The record and proceedings of the plea whereof
mention is within made with all things touching
and concerning the same to the Court of Errors
.and Appeals in the last resort in all causes within

O specified at the day and place within contained
we certify in a certain schedule to this writ an-
nexed as within we are commanded.

William .S. Gummere,
Chief Justice.



Order of Affirmance.

Jfteto 3[etOep Supreme Court.

Herbert Clark Gilson & Elmer
W. Demarest, Receivers of
.J. C. Appleby Sand & Clay

Company,
On certiorari

Plaintiffs, to the Hudson
Circuit Court.

William R. Appleby,

Defendant.

The Court having heard the arguments of Harts-
home, Insley & Leake, Counsel for the defendant
and of Merritt Lane, Counsel for the plaintiffs in
the above entitled cause at the June term, Nine-
teen hundred and ten, and having inspected the
said writ of certiorari and the return made there-
to, and being of opinion that there is no error in
the order made by William H. Speer, Esquire,
Judge of said Circuit Court, which was brought
np by the said writ:

It is ordered that the said order brought up by
the said writ of certiorari, be and the same is
hereby affirmed; and that the plaintiffs in cer-
tiorari, Herbert Clark Gilson and Elmer W. Dema-
rest, Receivers of the J. C. Appleby Sand & Clay
Company, do pay to the defendant, his costs in
this court to be taxed, and that the record be re-
mitted to the Court below to be proceeded in ac-
cording to law.

to
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VI

Order of Affirmance— Reasons.

Rule entered in the minutes November 15, 1910.
On motion of Hartshorne, Insley & Leake,
Attorneys of defendant.
A true copy.
W m. Riker, Jr .,
Clerk.
jFor remainder of return see pages 1 to 23 and

page 39.

Reasons.

jaeto 3lerseg Supreme Court.

Herbert Clark Gilson and
Elmer W. Demarest, Receiv-
ers of the J. C. Appleby Sand
and Clay Company,

Prosecutors,
vs.

William H. SpeeR, Judge of the
Hudson County Circuit Court;
John F. Crosby, Clerk of the
Hudson County Circuit Court,
and William R. Appleby,

Certiorari.

Defendants.

And the said prosecutors, by Merritt Lane, their
attorney comes and prays that the order of the
Hudson County Circuit Court brought up by the
writ may be reversed and Set aside for the follow-
ing reasons:

First: The Hudson County Circuit Court had
no jurisdiction upon the facts to make an order
quashing the writ of attachment.



VII.

Reasons.

Second : The Hudson County Circuit Court
erred in permitting depositions to be taken and in
considering the depositions which were taken upon
the motion to quash.

Third: The affidavit upon which the writ was
obtained was sufficient and the Circuit Court erred
in permitting depositions to be taken, and in con-
sidering the depositions so taken, the affidavit be-
ing conclusive.

Fourth: The Circuit Court erred in adjudica-
ting upon the legality and validity of the plain-
tiffs’ claim upon the motion to quash.

FIfth : The claim of the plaintiffs as disclosed
was a liquidated claim and the Circuit Court erred
in quashing the writ.

Sixth: The Circuit Court erred in awarding

costs against'the plaintiffs.

'Seventh: The order of the Hudson County
Circuit Court is in divers other respects illegal,
unjust, oppressive and contrary to law.

Merritt Lane,
Attorney for Plaintiffs.



Vili.
Opinion.

Beto 3ler$ep Supreme Court
June Term, 1910.

Herbert Clark Gilson, et al., ,
10 Receivers,
Prosecutors, Certiorari.
Vs. I
William R. Appleby, 1

Defendant. 1

Before Justices Swayze, Parker & Voorhees.
Merritt Lane, for Prosecutors,
Hartshorne, Insley & Leake, for Defendant.

Per Curiam.

The question involved in this case is the sanie
as in Gilson vs. J. Charles Appleby, just décided.
For the reasons stated in the opinion in that case,
the order of the circuit judge in this case is af-
firmed with costs.



IX.

Writ of Error.

New Jersey, ss.:

The State of New Jersey to the

Chief Justice and other Justice”

of our Supreme Court of Judica-

ture, Greeting: Because in the

(Seal) record and proceedings and also

in the giving of judgment in a plaint which was
in our Supreme Court before you between Herbert
Clark Gilson and Elmer W. Demarest, receivers
of the J. C. Appleby Sand and Clay Company,
prosecutors against William R. Appleby, defend-
ant, upon a writ of certiorari issued out of our
said Supreme Court to the Hudson County Cir-
cuit Court, as is said, manifest error hath inter-
vened to the great damage of the said Herbert
Clark Gilson and Elmer W. Demarest, receivers
of the J. C. Appleby Sand and Clay Company, as
by their plaint we are informed, we oeing willing,
that the error, if any there be, should in due
manner, be corrected and full and speedy justice
done to the parties aforesaid in this behalf, do
command you that if judgment be thereupon
given then you distinctly and openly send under
your seal the record and proceedings and plaint
aforesaid with all things touching and concern-
ing the same to our Court of Errors and Appeals
before the Judges thereof on the Eifth day of
December next and this writ, that the record and
proceedings aforesaid being inspected we may
cause to be further done thereupon wnat of right
and according to the law should be done.

10

Q



X.

Writ of Error—Assignment of Errors.

Witness, Mahlon Pitney, onr Chancellor and
President Judge of onr Court of Errors and Ap-
peals, at Trenton, this Fifteenth day of November,
A. D. Nineteen hundred and ten.

S. D. Dickinson
to Clerk.

Merritt Lane.
Attorney.

Common Joinder in Error.

Assignment of Error.
20

niactai 3letsep Court of errors anO appeals.

Herbert Clark Gilson and Elmer
W. Demarest, Recceivers of the
J. C. Appleby Sand and Clay

Company*
On Error
Prosecutors- Assignment of
Plaintiffs-in-Error, Error.
:K) <
Us.

J. Charles Appleby,

Defendant,
Defendant-in-Error.

Afterwards, that is to say, on the fifth day of
December, Nineteen hundred and ten, in the
Court of Errors and Appeals in the last resort of
all causes of the State of New Jersey, comes the
said Herbert Clark Gilson and Elmer W. Demar-
est, Receivers of the J. C. Appleby Sand and Clay



XI.

Assignment of Errors.

Company, by Merritt Lane, their attorney and says
that in the record and proceedings aforesaid, and
also in the giving of Judgment aforesaid, there
is manifest error in this, to wit:

First: That the Supreme Court affirmed the
order of the Hudson County Circuit Court where-
as it should have reversed such order.

Second: That the Supreme Court erred in not
finding that the Hudson County Circuit Court
had no jurisdiction upon the facts to make an
order quashing the writ of attachment.

Third: The Supreme Court erred in not find-
ing that the Hudson County Circuit Court erred
in permitting depositions to be taken and in con-
sidering the depositions which were taken upon
the motion to quash.

Fourth: The Supreme Court erred in not finding
that the affidavit upon which the writ was ob-
tained was sufficient and that the Circuit Court
erred in permitting depositions to be taken, and in
considering the depositions so taken, the affidavit
being conclusive.

Fifth: The Supreme Court erred in not finding
that the Circuit Court erred in adjudicating upon
the legality and validity of the plaintiffs’ claim
upon the motion to quash.

Sixth: The Supreme Court erred in not find-
ing that the claim of the plaintiffs as disclosed
was a liquidated claim and that the Circuit Court
erred in quashing the writ.

Seventh: The Supreme Court erred in not find-
ing that the Circuit Court erred in awarding
costs against the plaintiffs.

10

Eighth: The Supreme Court erred in not find- 49



XII.

Assignment of Errors—Return.

ing that the order of the Hudson County Circuit
Court was in divers other respects illegal, unjust,
oppressive and contrary to law.
W heref or e, the said Herbert Clark Gilson and
Elmer W. Demarest, Receivers of the J. C. Apple-
10 by Sand and Clay Company pray that the judgment
aforesaid, by reason of the aforesaid errors and of
other errors! appearing in the record and proceed-
ings be reversed annulled and for nothing holden
and that the said order brought up of the Hudson
County Circuit Court be reversed, annulled and
held for nothing and that the said Herbert Clark
Gilson and Elmer W. Demarest, Receivers of the
J. C. Appleby Sand and Clay Company be restored
to all things Which they have lost on account of
20 the said judgments.

Merritt Lane,
Attorney for Plaintiffs-in-Error.

Return.

The Answer of the Chief Justice and other Jus-
tices of our Supreme Court within named:

30 The record and proceedings of the plea whereof
mention is within made with all things touching
and concerning the same to the Court of Errors
and Appeals in the last resort of all causes within
specified and the day and place within contained,
we certify in a certain schedule to this writ an-
nexed as within we are commanded.

William S. Gummere,
Chief Justice.



Xin.

Order of Affirmance

Beto 3[emp Supreme Court

Herbert Clark Gilson and EIl
mer W. Demarest, Receivers of

J. C. Appleby Ssnd & Cloy Com- On certiorari
to the Hudson

pany, Circuit Court,
Plaintiffs Order of Af-wi
firmance.
US.
J. Charles Appleby
Defendant.

The court having heard the arguments of Harts-
horne, Insley & Leake, Counsel for the defendant
and of Merritt Lane, Counsel for the plaintiffs
in the above entitled cause at the June term,
Nineteen hundred and ten, and having inspected
the said writ of certiorari and the return made
thereto, and being of opinion that there is no error
in the order made by William H. Speer, Esquire,
Judge of said Circuit Court, which was brought
up by the said writ:

It is ordered that the said order brought up by
the said writ of certiorari, be and the same is here-
by affirmed; add that the plaintiffs in certiorari,
Herbert Clark Gilson and Elmer W. Demarest,
Receivers of the J. C. Appleby Sand & Clay Coni-:
pany, do pay to the defendant, hisi costs in this
court to be taxed, and that the record be remitted
to the Court below to be proceeded in, according
to law. , -

Rule entered in the minutes November 15, 1910.

On motion of Hartshorne, Insley & Leake, At-
torneys of defendant.

A true copy,
Wm. Riker, Jr.,9.
Clerk.
For remainder of return see pages 25 to 27.

10



XIV.
Opinion.

Heto 3ietlep Supreme Court.
June Teem, 1910.

US.

Prosecutors

When stock in a corporation has been issued as
full paid, and it is sought to enforce further lia-
bility of a stockholder upon the ground that the
stock was in fact issued for property at an over-
valuation, there is no debt due for which an at-
tachment will lie until after an order has been
made by the Court of Chancery ascertaining the
amount of the stockholder’s liability.

Certiorari.
Before Justices Swayze, Parker and Voorhees.

Merritt Lane, for Prosecutors.
Hartshorne, Insley & Leake, for Defendant.

The Opinion of the Court was Delivered
By Swayze, J.

The plaintiffs issued an attachment out of the
Hudson Circuit Court founded upon an affidavit
of Gilson that the prosecutor owed the plaintiffs
a debt in the sum of $49,000, as nearly as depon-
ent could specify. Upon a rule to show cause why



XV. .

Opinion.

the attachment should not be quashed, testimony
was taken, and it appeared that the alleged debt
was a liability as a stockholder for stock which
had been issued as full paid by the corporation
of which the plaintiffs were upon its insolvency
appointed receivers, and thereupon the Circuit
Judge quashed the writ. We are now asked to
review his action. It is obvious that the liability
of a stockholder upon stock which by the agree-
ment between him and the corporation has been
issued as full paid is very different from the lia-
bility upon stock which is subject to no such con-
tract. The statute provides, section 21, that where
the whole capital of a corporation shall not have
been paid in and the capital paid shall be insuf-
ficient to satisfy its debts and obligations, each
stockholder shall be bound to pay on each share
held by him the sum necessary to complete the
amount of such share as fixed by the charter of
the corporation, or such proportion of that sum as
shall be required to satisfy such debts and obliga-
tions. Whether or not the receiver of an insol-
vent corporation could maintain a suit for the full
amount of the stock where nothing had been paid
thereon and a less sum would suffice to satisfy
the debts and obligations is a questi.on not pre-
sented in the present case. Confessedly in this
case something was paid on account of the stock.
The value of the property which was transferred
to the corporation by way of payment may be in
dispute, but the corporation took it as equiva-
lent of the par value of the stock. The receiv-
ers say it is worth only five per cent, of that
amount, but the stockholders in any event can be
liable only for a portion of the par of his stock,
and that portion under the statute is such a pro-
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XVI.

Opinion.

portion as shall be required to satisfy the debts
or obligations. This necessitates an ascertain-
ment of the amount paid on the stock and the
amount of the debts and obligations; and before
the receivers can recover at all they must set
aside the agreement by which the corporation is-
sued the stock and the stockholder took it as fall
paid. As Vice Chancellor Pitney said in See vs.
Heppenheimer, 69 N. J. Eq., 36, at page 82, “In
an action at law the complainant would find him-
self confronted with the certificate of stock, ap-
parently issued with due formality, declaring on
its face that it was full paid and unassessable.
No action could be maintained in the face of that
contract under seal until it was disposed of and
annulled. Whether that could be done in a court
of law may well be doubted. It is enough to say
that it is clearly the province of a court of equity
to relieve the complainant under those circum-
stances.: The rule thus stated by the Vice Chan-
cellor must equally apply where it is conceded
that the Company took the property as the equiva-
lent of the full par value of the stock even if that
is not expressed in the Certificate. Chancellor
McGill said in Hibbard vs. The Southwestern
Land & Cattle Co., 10 Dick., 18, at page 31; “Such
a contract is binding upon the company and its
shareholders, but as the capital stock constitutes
a trust fund for. the.payment of debts it cannot
be given away from the demands of creditors,
and hence the holders of bonus stock may be re-
quired to pay for it in satisfaction of the demands
of creditors, after the exhaustion of all other as-
sets, upon the ground that its issuance to them
was a fraud in law upon the creditors.” That
fraud, however, must first be ascertained. In ac-
cordance with these views, it has been held by
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XVII.

Opinion.

the Court of Errors and Appeals in Cumberland
Lumber Co.} vs. Clinton Hill Manufacturing Co.,
12 Dick., 627, at page 629, that “when the business
of a corporation has been abandoned and the cor-
poration is insolvent, subscribers for or holders
of its stock, not paid for, have no further obliga-
tion with respect thereto than to pay so much of
what is unpaid on the stock as will satisfy the
claims of corporate creditors and meet the ex-
penses of winding up its affairs. The proper
tribunal to ascertain the amount necessary for
these purposes is a court of equity since courts
of law have no procedure adapted to the marshal-
ling of assets and liabilities requisite in such a
calculationand in that case an order of the
court of chancery assessing the stock for the full
amount unpaid, being more than enough tp satis-
fy the debts, was set aside. The court said : “Our
conclusion is that it was the duty of the court below
to determine judicially, before ordering an as-
sessment, what proportion of the unpaid subscrip-
tion would probably be needed to meet the liabili-
ties and to confine the levy accordingly.” When
the Court of Errors came to deal with the same
corporation, after the Court of Chancery had as-
certained the amount necessary to pay debts, it
was set up in an action at law upon the assets
that the right of the receiver to recover was barred
by the statute of limitations; but the court held
that the statute did not begin to run until the as-
sessment had been made by the Court of Chancery.
It said, “It (the assessment) could not be con-
sidered as payable until the creditor’s claim had
been established and it had been ascertained that
the corporation had no assets outside of these
stock subscriptions to pay that debt * * *
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Opinion.

Unpaid subscriptions to stock are assets, and
the corporation being insolvent, the existence of
creditors subjects these liabilities to the rules ap-

r plicable to funds held in trust. Statutes of limi-
tations do not commence to run in respect to them
until after a call or assessment has been made.”
These quotations suffice to show that there is no
debt due for which an attachment would lie until
*‘n after an order has been made by the Court of

Chancery ascertaining the amount of the stock-

°i holder’s liability. The receivers had, therefore, no

right to issue this writ of attachment.
That the affidavit is not conclusive of the right
to the attachment is sufficiently established by our

sl authorities. Day vs. Bermett, 3 Harrison, 287.

- Shaddtwk vs. Marsh, 1 Zab., 434. Heoksher uvs.

rprhltter, 19 Vroom, 419.

fore affirmed with -costs.

We think the Circuit Judge was quite right in
quashing this attachment, and his order is there-
fore affirmed with costs.
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Writ of Certiorari.
New Jersey, ss.:
[Seal]

THE STATE OF NEW JERSEY, to the
Honorable William H. Speer, Judge of
the iludson County Circuit Court, and
John F. Crosby, Clerk of the Hudson
County Circuit Court, GREETING:

We being willing for certain reasons to be cer-
tified of and concerning a certain proceeding, writ,
motion to quash, depositions, and order quashing
the writ of attachment in a suit brought in the
Hudson County Circuit Court by Herbert Clark
Gilson and Elmer W. Demarest, receivers of the H.
C. Appleby Sand & Clay Company against William
R. Appleby, as is said, do command you that the
said writ, motion to quash, depositions, proceed-
ings and order aforesaid, with all things touching
and concerning the same, together with this writ,
you do distinctly find openly send under your hand
and seal tb our Justices of our Supreme Court of
Judicature, at Trenton, on the thirty-first day of
May, Nineteen hundred and ten, that our Justices
may cause to be done thereupon what of right and
according to the laws of this state should be.

Witness, William S. Gummere, Chief Justice
of our Supreme Court at Trenton, this twenty-sixth
day of Maty, One thousand nine hundred and ten.

WM. RIKER, JR,,
Clerk.
Merritt Lane,
Attorney.

10
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2
Writ of Certiorari.

NEW JERSEY SUPREME COURT.

Herbert Clark Gilson and E1 -
mer W. Demarest, Receivers
of the J. C. Appleby Sand and
Clay Company,

Prosecutors,

William H. Speer, Judge of the
Hudson County Circuit
Court; John E\ Crosby,
Clerk of the Hudson County
Circuit Court, and William

2« R. Appleby,
Defendants.

Writ of Certiorari.
Returnable May 31st, 1910.

MERRITT LANE,
Attorney ProsecuorS.

A motion having been argued upon notice to

30 William R. Appleby, this Writ Was allowed by me

in open Court. Let it be sealed. Let both sides

have leave to take depositions upon two days’ no*
tice. Let it be argued at the June Term.

F* J. &WAZE,
j. s. a
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Return.

In obedience to the command of this writ to us
jdirected, we, William H. Speer, Judge of the Hud-
son County Circuit Court, and John F. Crosby,
Clerk of the Hudson County Circuit Court, do here-
by certify and send to the Honorable, the Justices
jof the Supreme Court of Judicature of New Jer-
&ey within mentioned, in a certain schedule of this
Writ annexed, the proceedings, writ, motion to
quash, depositions and order quashing the Writ of
Attachment in the suit in the Hudson County Cir-
cuit Court, of Herbert Clark Gilson and Elmer W.
Demarest, receivers of the J. C. Appleby Sand &
Clay Company, against J. Charles Appleby, where-
*bf mention is 'within made, together with all things
touching and concerning the same as fully as be-
fore us they remain.

In witness whereof we have hereunto set our
bands and official seals this thirtyrfirst day of May,
A. D. Nineteen hundred and ten.

WILLIAM H, SPEER,
Judge of the Hudson County Circuit Court

JOHN F. CROSBY,
Clerk of the Hudson County Circuit Court,
¢Seal]

2g

30
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Schedule.

1. Affidavit upon which Writ of Attachment was
obtained.

2. Writ of Attachment and Return to Writ.

3. Order to Show Cause and Petition.

4. Depositions.

5. Order quashing the Writ.

Affidavit of Herbert Clark Gilsoxi«

State of New Jersey,
County of Hudson,

Herbert Clark Gilson, of full age, being duly
sworn according to law, upon his oath, deposes
and says:

That he is one of the receivers of the J. C. Apple-*
by Sand & Clay Company; that Elmer W. Demur-
est is the other receiver that this deponent and the
said Elmer W. Demarest as receivers of the j. C.
Appleby Sand & Clay Company are plaintiffs in
this action that deponent is the agent of the said
receivers that j. Charles Appleby, the defendant,
is not, to deponent’s knowledge or belief, resident
in this state at this time, and that he owes to the
said plaintiffs a debt in the sum of Forty-nine thou-
sand ($49,000) dollars, as nearly as this deponent

can specify.

HERBERT CLARK WILSON.

Sworn and subscribed to before me
this 20th day of December, 1909.

Charles M. Vreeland,
Master in Chancery of N. j.
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Writ of Attachment.

Hudson County, ss.:

The State of New Jersey to the Sheriff of the
County of Hudson, aforesaid, greeting:

You ARE HEREBY COMMANDED to attach the rights
and credits, moneys and effects, goods and chattels,
lands and tenements of J. Charles Appleby, where-
soever in your county, the same may be found, so
that the said J. Charles Appleby be and appear
before our Circuit Court, to be holden at Jersey
City, in and for the said County of Hudson, on
the twenty-second day of January, 1910, to answer
unto Herbert Clark Wilson and Elmer W. Demar-
est, receivers of The J. C. Appleby Sand & Clay
Company, in an action upon contract, wherein the
plaintiff demands One hundred thousand dollars
as is said. And have you then there this writ.

W itness, Francis J. Swayze, Esq., a Judge of
our said Circuit Court, at Jersey City aforesaid,
the 7th day of January, in the year One thousand
nine hundred and ten.

JOHN ROTHERHAM,
Clerk.

Merrit Lane,
Attorney.

10
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Return to Writ.
HUDSON COUNTY CIRCUIT COURT.

Herbert Clark Gilson and
Elmer W. Demarest, Receiv-
ers of the J. C. Appleby Sand
& Clay Co.,

against

J. Charles AppLebY

Returnable January 22d, 1910. Merritt Lane, at4
torney, 260 Washington street, Jersey City.
Affidavit for Forty-nine thousand dollars, and
filed before issuing this writ.
JOHN ROTHERHAM,
Clerk.

I hereby deputize John Cruden to serve the with*
in writ.
Witness my hand and seal this 7th day of Jan*
uary, 1910.
N. P. WEDEN,
Under Sheriff.

Received in Hudson County Clerk’s office Janu*
ary 7th, A. D. 1910, at 11 a. m., and recorded in
Liber 7 of the Writ of Attachment, page 157.

JOHN ROTHERHAM, *
Clerk.

I executed the within writ on Thursday, the 20th
day of January, 1910, at 3 o’clock in the afternoon
of that day, as appears in the schedule hereto an*
nexed.

JAMES J. KELLY,
Sheriff.

By John Crudden,
S. D. S.
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Order to Show Cause

HUDSON COUNTY CIRCUIT COURT.

Herbert Clark Gilson and
Elmer W. Demarest, Receiv-
ers of the J. C. Appleby Sand On attachment

& Clay Co., And petition
to quash
against writ.

J. Charles Appleby.

On reading and filing the petition of J. Charles
Appleby in the above stated cause, duly verified by
jaffidavit,

It is orde red that the plaintiffs in the above
jstated cause do show cause before me in the Court
House at Jersey City, on the twenty-eighth day of
January, instant, at ten o’clock in the forenoon,
why the writ of attachment issued in the above
stated cause should not be quashed.

It is further ordere d that both sides have leave
to take affidavits to be used on the return of this
order.

*Dated January 21st, 1910.

WILLIAM H. SPEER,
Circuit Judge.

40
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Petition to Quash Writ.

HUDSON COUNTY CIRCUIT COURT.

Herbert Clark Gilson and
Elmer W. Demarest, Receiv-
ers of the J. C. Appleby Sand On attachment

& Clay Co., and petition
to quash
against writ.

J. Charles Appleby.

To the Honorable William H. Speer, Judge of the
Circuit Court of Hudson County:

The petition of J. Charles Appleby respectfully
shows that:

1. He appears in the above stated cause spec-
ially for the sole purpose of moving to set aside
the writ of attachment issued therein.

2. He is a citizen and resident of the State of
Virginia.

3. On January 7, 1910, a writ of attachment
was issued in the above stated cause, returnable on
the 22d day of that month, against the rights and
credits, moneys and effects, goods and chattels,
land and tenements of this petitioner, wheresoever
they may be found. The affidavit on which the
writ was issued alleges that petitioner is not a
resident of New Jersey, and that he owes to the
said plaintiffs in said cause a debt in the sum
of Forty-nine thousand dollars, as nearly as the
affiant can specify.
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Petition to Quash Writ

4. The said alleged debt mentioned in that affi-
davit consists of an unliquidated claim by the said
plaintiffs against this petitioner for the full amount
of the par value of the four hundred and ninety
shares of capital stock (par of which is $100), of
the J. C. Appleby Sand & Clay Company, a cor-
poration of New Jersey. Said corporation was ad-
judged insolvent by decree of the Court of Chan-
cery, and said plaintiffs were appointed receivers
thereof. The Court of Chancery by its order dated
June 14, 1909, a copy of which is hereto attached,
ascertained and ordered that the sum of Twenty
thousand dollars was thereby adjudged to be the
amount necessary for the receivers to collect from
stockholders, in order to pay the debts of the in-
solvent corporation and the expenses of the re-
ceivership. But neither the said Court, nor the
said corporation, nor any official representing the
Court or corporation has at any time fixed or as-
sessed any sum as the amount due from this peti-
tioner upon stock alleged to be owned by him, or
by any stockholder; nor has the Court or the cor-
poration or any official representing either of them,
fixed or assessed any pro rata share in which this
petitioner or any stockholder should be bound to
contribute toward the payment of said debts and
expenses, nor has the Court or corporation, or any
official representing either, adjudged any liability
of this petitioner or of any other individual stock-
holder, to pay any sum whatever upon the said
Stock alleged to have been held by this petitioner or
by any other stockholder.

S. The said receivers, as plaintiffs, have filed a
bill in the Court of Chancery, against this peti-
tioner and other stockholders of the said corpora-

20

30
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Petition to Quash Writ

tion, alleging that this petitioner and other stock*
holders of the said corporation received stock from
said company, Which has not been paid in full, and
alleging the said insolvency and charging that this
petitioner and other stockholders are liable upon
said stock. But the said bill alleges that part of
the stock was unpaid stock issued, or stock for
property purchased, and it is in the bill charged
that the property for which said stock Was issued
was grossly over-valued. It also appears by said
bill that much of the stock alleged to be unpaid
stock has been transferred by those persons who
first received it to other persons, in whose names
it now stands on the books of the company. The
stock, which is alleged to have been issued to this
petitioner, or some of it, Was, in fact, transferred
on the books of the said company to other per*
sons, and at the time of adjudication of insolvency
was not owned by and does not stand on the books
of the company in the names of petitioner, and
that fact Was stated in said bill of complaint. Thé
said bill of complaint prays the Court to ascertain
how much, if anything, has been paid by each stock*
holder on his stock, and how much is necessary
to collect from stockholders to pay the debts of
said corporation and the expehses of the receiver-
ship, and that an investigation be made of the finan*
cial responsibility of the parties to the said suit,
and that the Court determine how much should
be paid by the said different parties on their stock,
and that the defendants in that suit be ordered
to pay the balance due upon their stock until they
shall have paid so much as shall be necessary to
do equity between them and those of the stock-
holders Who have paid the full par in cash for
their stock and for their relief. Answers have been
filed by several of the defendants to that suit, but
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Petition to Quash Writ

the suit has not yet been set down for hearing,
nor has any evidence been taken in it, and the
raid suit is still pending.

Your petitioner prays that the said writ of at-
tachment may be set aside, and the lien thereof
(if any there be upon any property of petitioner)
may be discharged.

J. CHARLES APPLEBY.

By
Hartshorne, Insley & Leake,
Attorneys.
New Jersey, b$ .

Hudson County, f

Charles H, Hartshorns, being duly sworn on
his oath, says4 That he is one of the firm of Harts-
horne, Insley & Leake, who have signed the fore-
going petition as attorneys of J. Charles Appleby,
That he and his firm are authorized by said J.
Charles Appleby to present to this Court the said
petition, and make application for the relief there-
in prayed for. That the said J. Charles Appleby
is absent from this state and is now actually re-
siding in Virginia. Deponent has read the bill of
complaint mentioned in the foregoing petition, and
is personally familiar with all of the facts stated
in the said petition. Deponent says that the state-
ments contained in the said petition are true.

CHARLES H. HARTSHORNE.

ASubscribed and »warn to before
me this 20th day of January,
1910, at Jersey City.

Eva T. Allman,
Notary Public,
[Seal]

10

20

30
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Order

IN CHANCERY OF NEW JERSEY*

Between
Annie E. Dickinson,
Complainant,
On Bill on Report
and Petition of
and Receivers.

J. C. Appleby Sand & Clay
Co mpany.

This matter coming on to be heard npon the
report and petition of Herbert Clark Gilson and
Elmer W. Demarest, receivers of the J. C. Apple-
by Sand & Clay Company, and it appearing that
the order to show cause made herein npon the ninth
day of June, Nineteen hundred and nine, has been
served, as in said order directed and prescribed,
and in the presence of Merritt Lane, of counsel
with the receivers, Pierre F. Cook, solicitor of
George R. Gardner, who is alleged to be a stock-
holder, and Isaac R. Garned, who is allaged to be
a stockholder, and Isaac V. Pearson, Who is al-
leged to be a stockholder, Tennant & Haight, solic-
itor. of Elmer J. Lawson, who is alleged to be a
stockholder, James E. Pyle, solicitor for C. Howard
Slater, Immanuel Britten, Robert B. Morrison,
James E. Pyle, individually and as trustee, all of
whom are alleged to be stockholders; and it ap-
pearing to the Court that the amount heretofore
adjudged to be necessary for the receiver to col-
lect from the stockholders in order to pay the debts
of the insolvent corporation and the expenses of
the receivership should be increased from Fifteen
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thousand dollars heretofore adjudged by this Court
upon the fifteenth day of February, Nineteen hun-
dred and nine, to Twenty thousand dollars;

It is, on this 14th day of June, Nineteen hun-
dred and nine, on motion of Merritt Lane, of coun-
sel with the receivers, in the presence of the solici-
tors above named,

Ordered , That the sum of Twenty thousand dol-
lars is hereby adjudged to be the amount of money
necessary for the receivers to collect from the
stockholders in order to pay the debts of the insol-
vent corporation and the expenses of the receiver-
ship.

Bespectfully advised,

MAHLON PITNEY,
C.

Lindley M. Garrison,

Vv, a

iq

30



Deposition.

HUDSON COUNTY CIRCUIT COURT,

Hebert Clark Gilson and
Elmer W. Demarest, Receiv-
ers of J. C. Appleby Sand &
Clay Company,

against
William R. Appleby,

Herbert Clark Gibson and
Elmer W. Demarest, Receiv-
ers of J. C. Appleby Sand &
Clay Company,

against
J. Charles Appleby.

On Attachmeil

Depositions taken in the above stated cases at
my office in Jersey City, on January 31st, 1910, at
two o’clock p. M., pursuant to the attached notice
of taking such affidavits.

Depositions taken in the presence Of Merritt
Lane, Esq., of counsel for the plaintiffs and Charles
H. Hartshome, Esq., of counsel for the defend-

ants.

It is stipulated that the oath of the stenogra-
pher be waived and also the signatures of witness

or witnesses.
CLARENCE LINN,

Supreme Court, Coinhl’r of N. j.

Herbert Clark Gilson, one of the plaintiffs,
called on behalf of the defendants, being duly
sworn, deposes and says;
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Herbert Clark Gilson—Direct

By Mr. Hartshome:

ReRgteligte

You are one of the plaintiffs in this case?

I am,

Elmer W. Demarest is the other plaintiff?
Yes.

. You and Mr. Demarest were appointed re-

ceivers of the J. C. Appleby Sand & Clay Company
by the Court of Chancery?

A.

Yes.

Q. And are you and Mr. Demarest, as receivers,
the plaintiffs in a cause pending in the Court of
Chancery against J. Charles Appleby and William
ft. Appleby and others, defendants?

Mr. Lane: I object to that on the ground
that it is immaterial, and on the further
ground that there is nothing in the affidavits
presented to the Court warranting the or-
der to show cause made herein, and under
which these affidavits are being taken; and
upon the further grouUd that the affidavit on
which the Writ was sued out is conclusive;
and on the further ground that the testi-
mony is irrelevant.

AA. \W7eare.

Q. That bill was filed last June, wasn’t it?

A.

Mr. Lane: All of this testimony is taken
subject to those objections.

I think it was last June.

Q. You made the affidavits on which the writs
ef attachment were issued in the two attachment
cases in this matter?

a .

im.

iq
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Herbert Clark Gilson—Direct

Q. The debt claimed in the affidavit in the at*
tachment case against William R. Appleby con-
sists of the full value of fifty shares of capital stock
of the J. C. Appleby Sand & Clay Company, does it
not?

Same objection,
A. Yes.

Mr. Hartshorne: I offer in evidence h
copy of the bill of complaint in the above
mentioned suit of Herbert Clark Gilson
and Elmer W. Demarest, receivers of the
J. C. Appleby Sand & Clay Company, against
J. Charles Appleby and others, which is
marked Exhibit P-1.

Mr. Lane: Objected to as irrelevant, im*
material and incompetent.

Proof of the record is waived.

Mr. Lane: I consent that a copy may be
used with the same effect as if it were the
original record. That fifty shares of stock
on which your affidavit is based, issued to
William R. Appleby, is part of the second
issue of stock mentioned in the seventh par-
agraph of the bill of complaint, is it not?

Same objection.

A. Yes. .

Q. Now the claim of the plaintiffs in attachment
is that William R. Appleby is indebted to them
for the full amount of the par of that S0 shares
of stock upon the ground that it is unpaid stock
and was issued in the circumstances stated in that
paragraph of the bill?
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' Herbert Clark Gilson—Direct

Mr. Lane: I object to that on the grounds
already stated; and on the further ground
that it is immaterial what the state of the
plaintiff’s mind is as to the grounds upon
which the writ is based, or upon which the
liability of the defendant is based.

A. T think so; but, of course, I don’t know the
grounds upon which Mr. Lane brought the action.

Q. You consulted with him in bringing the ac-
tion of attachment?

A. Yes.

Q. And discussed the ground upon which you
could bring suit?

A. Some of the grounds, but he may have others.

Q. But the grounds that I have just stated was
one of the grounds, was it not, that you discussed
'with him?

A. Yes.

Q. In the attachment case against J. Charles
Appleby the indebtedness claimed in the affidavit
on which the writ was issued consists of the full
amount of the par of 490 shares of stock of that
company—does it not?

Same objections as were made to previous
questions are entered here.

A. Yes.

Q. And those 490 shares were issued to J.
Charles Appleby?

A. Yes; together with others.

Q. The others have been either sold by him or

cancelled on the books of the company, have they
hot? o

A. According to the books they have.

10
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Herbert Clark Gilson—Direct

Q. The 490 shares are all that he appears to own
upon the hooks of the company?

A. Yes, sir. .

Q. 130 of the 490 are part of the original issue
of stock mentioned in the Sth and 7th paragraphs
of the bill of complaint?

A. They are.

Q. And the remaining 360 shares is part of the
second issue of stock mentioned in the 9th paraj
graph of the bill?

A. Yes, sir.

Q. You discussed with your counsel the subject
of bringing this attachment suit against J. Charles
Appleby?

A. Yes.

Q. And did you or your counsel decide to bring
that suit upon the ground that the 490 shares of
stock were unpaid stock?

Mr. Lane : I object to that on the grounds
already stated, and on the further grounds
that it endeavors to get into evidence the rej
suit of confidential communications.

A. That was one of the grounds; what other
grounds Mr. Lane had in mind, of course, I knew
nothing about.

Q. You approved of the bringing of the attach”
ment suit upon the ground that that stock issued
to J. Charles Appleby is unpaid stock—did you
not?

A. T did.

Q. And the circumstances showing that it was
unpaid are set out in the bill of complaint, are they
not?

A. Partially so.
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Herbert Clark Gilson— Direct

Q. So far as they are stated in the, bill of com-
plaint you believe them to be true?

A. Yes. I might state further that this was in
my mind at that time, the starting of this suit
fixed the amount of the liability the same as a call
on those defendants might have fixed an amount. La

Mr. Hartshorne : I offer in evidence copies
of two orders of the Court of Chancery made
in the case of Annie E. Dickinson against
J. C. Appleby Sand & Clay Company, one
dated February 15,1909, and the other dated
June 14th, 1909, which are marked Exhibits
P-2 and P-3.
No objection is made to the copies.
20
Q. Has any other order been made by the Court
ef Chancery fixing, or purporting to fix, the liabil-
ity of the defendants William R. Appleby and J.
Charles Appleby, other than the two orders above
offered? ,
A. T think not.
Q. Has any call or assessment been made by the
J. C. Appleby Sand & Clay Company, or by the
receivers upon the alleged unpaid stock of Wil-
liam R. Appleby or J. Charles Appleby? 39
A. Yes, I, as receiver, made calls by writing let-
ters to them and starting suits.
Q. Did you make any other calls than by writ-
ings letters and starting suits?
A. No.
Q. What suits have you started other than the
'chancery suit and these attachment suits?
A. None.
Q. What letters have you written in which you
taade a call upon these defendants upon this stock 40
as unpaid stock?
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Herbert Clark Gilson—Direct

A. I remember that I Wrote to all of the stock-
holders who held any of that stock and told them
that I considered they Were liable, and I Would
have to institute suit unless they settled that lia-
bility.

Q. How much money did you claim as due front
each of these two defendants, Messrs. Appleby?

A. T think the full value of any stock which they
held and had not paid for.

Q. In your letter did you claim any specific
amount from either of the Messrs. Appleby?

A. I cannot remember that.

Q. As a matter of fact you did not, did you?

A. 1 cannot remember—that was almost two
years ago, I think.

Q. Have you copies of those letters?

A. 1 have.

Q. Will you be kind enough to look at your copy
book and produce them?

A. T will. T will get the book right away. From
the copy of that letter I see that I did not mention
any specific amount, -but I did have a conversation
with WiHlliam R. Appleby after writing that letter
and told him I thought that he and his father
might be liable for the par value of the stock which
they held.

Mr. Hartshorne: I offer in evidence copy
of the letter to Which the Witness has just
referred, dated November 11, 1908, address-
ed to J. Charles Appleby.

Marked Exhibit P-4.

Q. You wrote on the same day a letter to Wil-
liam R. Appleby in just the same terms, did you
-not?
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Herbert Clark Gilson—Direct

A.: 1 did. I wrote to all of the stockholders who
held that stock.

Q. There was no other call by you or assessment
upon the Messrs. Appleby than what can be found
in those letters, was there, and the suits you have
mentioned?

A. Yes, unless some legal effect may be given to
some of the other actions of the receivers.

Q. What other actions?

A. Well, the conversations with the stockhold-
ers.

It is admitted subject to the objection that
the evidence is irrelevant, that nine of the
defendants in the Chancery suit above men-
tioned, have filed answers, namely: George
R. Gardner, Isaac V. Pearson, Joel Dick-
inson, Annie E. Dickinson, James E. Pyle,
Elmer J. Lawson, Emanuel Britten, Robert
B. Morrison and Lillian C. Pitcher.

It is also admitted that each of those de-
fendants denies liability in the answers.

It is also stipulated that either party may
at the hearing on the return of the orders
to show cause in these cases read their re-
spective office copies of those answers in
evidence at their option.

Ify Mr. Lane:

Q. Mr. J. Charles Appleby, according to the
books of the corporation, received from what is
known as the second issue of stock, which was is-
sued on the 11th day of May, 1905, 800 shares, did
he not?

A. He did.

in
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Herbert Clark Gilson—Direct

Q. And took that stock in his own name, did he

A. Yes.
Q. Some of it he transferred afterwards?
A. Yes.

Q. Other parts of it, 193 shares of the stock, he
delivered up to the company, which was after-
wards upon the books of the company cancelled?

A. Yes.

Q. It is the receivers’ claim, is it not, that J.
Charles Appleby is liable for that entire 800 shares
of stock?

A. It is.
Q. Whether cancelled or transferred?
A. It is.

Q. That is besides the stock which was issued
to and which is now held by J. Charles Appleby
of the first issue?

A. Yes.

Q. No declaration has yet been filed in this case*
has it?

A. Not that I know of.

Q. And the receivers’ claim against Mr. J.
Charles Appleby in all this litigation is largely in
excess of forty-nine thousand dollars, is it not?

A- Itis-

I hereby certify and return to the Circuit

Court of the County of Hudson, N. J., the
foregoing examination of Herbert Clark Gil-
son, a witness produced on the part of the
defendant in the stated cause, which was
taken before me pursuant to the notice here-
to annexed at the time and placed in said
notice mentioned, and in the presence of
the respective parties thereto.
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I further certify that said examination
Was taken stenographically in my immediate
presence and hearing, and that the same was
correctly taken and transcribed.

Witness my hand this second day of February,
1910. 10
CLARENCE LINN,
Supreme Court, Comm’r of N. J.

Order Quashing Writ of Attachment.

HUDSON COUNTY CIRCUIT COURT.

20
Herber t Clark Gilson and
Elmer W. Demarest, Receiv-
ers of J. C. Appleby Sand &

Clay Company, On Attachment
Plaintiffs, and Petition
. to quash Writ.
against
J. Charles Appleby,

Defendant.

30

The order to show cause why the writ of attach-
aient issued in the above stated cause should not be
quashed, made January 20, 1910, having been duly
Served and returned with the depositions and ex-
hibits taken under that order, and the Court hav-
ing heard the arguments to Charles H. Hartshorne,
<of counsel for the defendant, and Merritt Lane, of
‘counsel for the plaintiff«, and having inspected the ,
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record in tlie jcase and tlie said depositions and ex*
hibits;

And the Court being of opinion upon the evi*
dence so submitted that the claim demanded by
the plaintiffs and sworn to in the affidavit on which
the writ was issued is not for a sum certain or
capable of ascertainment by calculation, but is
rather in the nature of a claim for unliquidated
damages;

It is ord ered , that the order to show cause above*
mentioned be made absolute, and that the writ of
attachment issued in the above stated cause be
quashed, and that the levy made, thereunder by the
sheriff be set aside.

It is further ord ered , that the plaintiffs do pay
to the defendant his costs upon this motion to be
taxed.

On motion of Hartshorne, Insley & Leake, attor*
neys of defendant.

Dated May 13th, 1910.
(Actually entered in minutes May 13, 1910.)

WM. H. SPEER,
Judge.
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Writ of Certiorari.
New Jersey, ss.:

THE STATE OF NEW JERSEY, to the
Honorable William H. Speer, Judge of
the Hudson County Circuit Court
GREETING:

We being willing, for certain reasons, to be cer-
tified of and concerning a certain proceeding, writ,
motion to quash, depositions and order quashing
the writ of attachment, in a suit brought in the
Hudson County Circuit Court by Herbert Clark
Gilson and Elmer W. Demarest, receivers of the
J. C. Appleby Sand and Clay Company, against J.
Charles -Appleby, as is said, do command you that
the said writ, motion to quash, depositions, pro-
ceedings, and order aforesaid, with all things
touching and concerning the same, together with
this writ, you do distinctly and openly send, under
your hand and seal, to our Justices of our Su-
preme ourt of Judicature, at Trenton, on the thir-
ty-first day of May, nineteen hundred and ten, that
Mmir Justices may cause to be done thereupon what

*f right and according to the laws of this state
should be done.

X . ]
Witness, William S. Gummerb, Chief Justice
of our Supreme Court, at Trenton, this twenty-

sixth day of May, one thousand nine hundred and
ton.

WM. RIRER, JR,,
Clerk.

Merritt Lane,

Attorney.

10
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Writ of Certiorari

NEW JERSEY SUPREME COURT»

Herbert Clark Gilson and E1-
mer W. Demarest, Receivers
of the J. C. Appleby Sand and
Clay Company,

Prosecutors,

VS.

William H. Speer, Judge of the
Hudson County Circuit
Court; John F. CBosby,
Clerk of the Hudson County
Circuit Court, and J.
Charles Appleby,

Defendants.

Writ of Certiorari.

Returnable May 31st, 1910.
MERRITT LANE,
Attorney Prosecuors*

A motion having been argued upon notice to
J. Charles Appleby, this writ was allowed by me
in open Court. Let it be sealed. Eet both sides
have leave to take depositions upon two days’ no-
tice. Let it be argued at the June Term.

F* J. SWAZE,
J. 8 0.
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Return.

In obedience to the command of this writ to us
directed, we, William H. Speer, Judge of the Hud-
son County Circuit Court, and John F. Crosby,
Clerk of the Hudson County Circuit Court, do
hereby certify and send to the Honorable, the Jus-
tices of the Supreme ourt of Judicature of New
Jersey within mentioned, in a certain schedule to
this writ annexed, the proceedings, writ, motion
to quash, depositions and order quashing the Writ
*of Attachment in the suit in the Hudson County
Circuit Court of Herbert Clark Gilson and Elmer
W. Demarest, receivers of the J. C. Appleby Sand
and Clay Company against William R. Appleby,
'whereof mention is within made, together with all
things touching and concerning the same as fully
as before us they remain.

In witness whereof, we have hereunto set our
hands and seals this thirty-first day of May, A. D.
Nineteen hundred and ten.

WILLIAM H. SPEER,
Judge of the Hudson County
Circuit Court.

JOHN F. CROSBY,
Clerk of the Hudson County

Circuit Court.
Nseal)

20
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Schedule.

1. Affidavit upon which Writ of Attachment
was obtained.

2. Writ of Attachment and Return to Writ.

3. Order to Show Cause and Petition.

, 4. Depositions (the depositions returned to this
writ are the same depositions returned in the mat-
ter of Herbert Clark Gilson and Elmer W. Dem-
arest, receivers of the J. C. Appleby Sand and Clay
Company, against J. Charles Appleby).

S. Order quashing the Writ.

Affidavit Upon Which Writ of Attach-»
mont was Obtained.

State of New Jersey,

County of Hudson,

Herbert Clark Gilson, of full age, being duly
sworn according to law, upon his oath deposes and
says:

That he is one of the receivers of the J. C. Apple3
by Sand and Clay Company; that Elmer W. Dem-
arest is the other receiver; that this deponent and
the said Elmer W. Demarest, as receivers of the
J. C. Appleby Sand and Clay Company, are plain-
tiffs in this action; that deponent is the agent of
the said receivers; that William R. Appleby, the
defendant, is not, to deponent’s knowledge or belief,
resident in this state at this time, and that he owes
to the said plaintiffs a debt in the sum of five
thousand dollars, as nearly as this deponent cad
specify.

HERBERT CLARK GILSON,
Sworn and subscribed to before me
this 20th day of December, 1909.

Charles M. Yreeland,
Master in Chancery of N. J,
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Writ of Attachment.
Hudson County, ss.:

The State of New Jersey, to the Sheriff of the
County of Hudson aforesaid, Greeting :

You are hereby oommanded to attach the rights
and credits, moneys and effects, goods and chattels,
lands and tenements of William R. Appleby," where-
soever, in your county, the same may be found,
so that the said William R. Appleby be and ap-
pear before our Circuit Court, to be holden at
Jersey City, in and for the said County of Hudson,
on the twenty-second day of January, 1910, to an-
swer unto Herbert Clark Gilson and Elmer W.
Demarest, receivers of the J. C. Appleby Sand and
Clay Company, in an action upon contract wherein
the plaintiff demands ten thousand dollars, as is
said: And have you then there this writ.

Witness, Francis J. Swayze, Esquire, a Judge
of our said Circuit Court, at Jersey City aforesaid,
the seventh day of January, in the year one thou-
sand nine hundred and ten.

JOHN ROTHERHAM,

Cleric.

Merritt Lane,
Attorney,

4/\

20



30

Return to Writ of Attachment.

HUDSON COUNTY CIRCUIT COURT,

Herbert Clark Gilson and
Elmer W. Demarest, Re-
ceivers of J. C. Appleby Sand

On Certiorari,

MERRITT LANE,

10 and Clay Company,
William R. Appleby.
Returnable January 22, 1910.
20

Attorney,

260 Washington Street,

Jersey City,

Affidavit for Jersey City, five thousand dollars,

filed before issuing this writ.

John Rotherham,
Clerk.

30 j executed the within writ oil Thursday, the 20th
day of January, 1910, at 3 o’clock in the afternoon
of that day, as appears in the schedule hereto an-

nexed.

JAMES J. KELLY,

Sheriff,

by John Crudden,

8. D. 8.
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Order to Show Cause.

HUDSON COUNTY CIRCUIT COURT.

Herbert Clark Gilson and
Elmer W. Demarest, Re-
ceivers of J. C. Appleby Sand On attachment

and Clay Company, and petition
to quash
vs. writ.

William R. Appleby.

On reading and filing the petition of William
R. Appleby in the above-stated cause, duly verified
by affidavit,

It is ord ered , that the plaintiffs in the above-
sstated cause do show cause before me, in the Court
House at Jersey City, on the twenty-eighth day of
January instant, at ten o’clock in the forenoon, why
the writ of attachment issued in the above-stated
cause should not be quashed.

It is further ord ered , that both sides have leave
to take affidavits to be used on the return of this
order.

Dated JanuaTy twentieth, 1910.

WILLIAM H. SPEER,
Circuit Judge.

“u
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Petition to Quash Writ.

HUDSON COUNTY CIRCUIT COURT.

Herbert Clark Gilson and
Elmer 'W. Demarest, Re-
ceivers of J. C. Appleby Sand

and Clay Company, On Attach*
ment.

10

VS.

William R. Appleby.

To the Honorable William H. Speer, Judge of the
Circuit Court of Hudson County:

The petition of William R. Appleby respectfully
shows that:

1. He appears in the above-stated cause special*
ly for the sole purpose of moving to set aside the
writ of attachment issued therein.

2. He is a citizen and resident of the State of
Minnesota and is the owner of land in Hudson

County, New Jersey.
30

3. On January 7, 1910, a Writ of attachment
was issued in the above-stated cause, returnable on
the 22d of that month, against the rights and cred*
its, moneys and effects, goods and chattels, lands
and tenements of this petitioner, Wheresoever they
may be found. The affidavit on which that writ
was issued alleges that petitioner is not a resident
of New Jersey and that he owes to the said plain-
tiffs in said cause a debt in the sum of five thou-

A sand dollars, as nearly as the affiant can specify.
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4. The said alleged debt mentioned in that affi-
davit consists of an unliquidated claim by the said
plaintiffs against this petitioner for the full amount
of the par value of fifty shares of capital stock (par
of which is $100) of the J. 0. Appleby Sand and
Olay Company, a corporation of New Jersey. Said
corporation was adjudged insolvent by decree of
the Court of Chancery and said plaintiffs were ap-
pointed receivers thereof. The Court of Chan-
said stock. But the said bill alleges that part of
Which is hereto attached, ascertained and ordered
that the sum of twenty thousand dollars was there-
by adjudged to be the amount necessary for the re-
ceivers to collect from stockholders, in order to
pay the debts of the insolvent corporation and the
expenses of the receivership. But neither the said
Court, nor the said corporation, nor any official
representing the Court or the corporation, has at
any time fixed or assessed any sum as the amount
due from this petitioner upon stock alleged to be
owned by him, or by any stockholder; nor has the
Court or the corporation or any official represent-
ing either of them fixed or assessed any pro rata
share in which this petitioner or any stockholder
should be bound to contribute toward the payment
of said debts and expenses, nor has the Court or
corporation or any official representing either ad-
judged any liability of this petitioner or of any
other individual stockholder to pay any sum what-
ever upon the said stock alleged to have been held
by this petitioner or by any other stockholder.

5. The said receivers, as plaintiffs, hare filed a
bill in the Court of Chancery against this peti-
tioner and other stockholders of the said corpora-

20
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Petition to Quash Writ

tion, alleging that this petitioner and other stock-
holders of the said corporation received stock from
said company which has not been paid in full, and
alleging the said insolvency and charging that this
petitioner and other stockholders are liable upon
said stock. But the said bill alleges cnat part of
the stock was unpaid stock or stock issued for
property purchased, and it is the bill charged that
the property for which said stock was issued was
grossly overvalued. It also appears by said bill
that much of the stock alleged to be unpaid stock
has been transferred by those persons who first re-
ceived it, to other persons* in whose names it nowl
stands on the books of the company. The stock
which is alleged to have been issued to this peti-
tioner was, in fact, transferred on the books of the
said company to other persons, and at the time of
adjudication of insolvency Was not owned by and
does not stand on the books of the company in the
names of petitioner* and that fact was stated in said
bill of complaint. The said bill of complaint prays
the Court to ascertain how much, if anything, has
been paid by each stockholder on his stock, and
how much is necessary to collect from stockholders
to pay the debts of said corporation and the ex-
penses of the receivership, aild that an investiga-
tion be made of the financial responsibility of the
parties to the said suit, and that the Court deter-
mine how much should be paid by the said differ-
ent parties on their stock, and that the defendants
in that suit be ordered to pay the balance due upon
their stock until they shall have paid so much as
shall be necessary to do equity between them and
those of the stockholders Who have paid the full
par in cash for their stock and for their relief.
Answers have been filed by several of the defend-
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ants to‘that suit, but the suit has not yet been set
down for hearing, nor has any evidence been ta-
ken in it, and the said suit is still pending.

Your petitioner prays that the said writ of at-
tachment may be set aside and the lien thereof (if
any there be upon any property of petitioner) may
be discharged.

WILLIAM R. APPLEBY,
by Hartshorns, Insley & Leake,
Attorneys.

Charles H. HartshornE, being duly sworn, on
his oath says: That he is one of the firm of Hart-
Shorne, Insley and Leake, who have signed the
foregoing petition as attorneys of William R. Ap-
pleby. That he and his firm are authorized by said
William R. Appleby to present to this Court the
said petition and make application for the relief
therein prayed for. That the said William R. Ap-
pleby is absent from this state find is now actu-
ally residing in Minneapolis, in the State of Min-
nesota. Deponent has read the bill of complaint
mentioned in the foregoing petition and is per-
sonally familiar with all of the facts stated in the
said petition. Deponent says that the statements
contained in the said petition are true.

CHARLES H. HARTSHQRNE.

Subscribed and sworn to before me this 20th
day of January, 1910, at Jersey City,

Eva Tallman,
Notary Public of Jersey City.
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Order.

HUDSON COUNTY CIRCUIT COURT.

Herbert Clark Gilson and
Elmer W. Demarest, Re-
ceivers of J. C. Appleby Sand

and Clay Company, On Attachment

Plaintiffs and Petition
to quash Writ.

William R. Appleby,
Defendant.

The order to show cause why the Writ of At-
tachment issued in the above-stated cause should
not be quashed, made Janifary 20, 1910, having
been duly served and returned with the depositions
and exhibits taken under that order, and the Court
having heard the arguments of Charles H. Hart*
shorne, of counsel with the defendant, and Mer-
ritt Lane, of counsel for the plaintiffs, and having
inspected the record in the case and the said depo-
sitions and exhibits ;

And the Court being of opinion, upon the evi-
dence so submitted, that the claim demanded by
the plaintiffs and sworn to in the affidavit on which
the writ was issued, is not for a sum certain or ca-
pable of ascertainment by calculation, but is rather
in the nature of a claim for unliquidated damages;

It is or dere d, that the Order to Show cause above
mentioned be made absolute and that the Writ of
Attachment issued in the above-stated cause be
quashed, and that the levy made thereunder by the
Shriff be set asid.

It is further ord er ed, that the plaintiffs do pay
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to the defendant his costs upon this motion to he
taxed.

On motion of

HARTSHORNE, INSLEY & LEAKE.

Exhibit P 1.
Pill of Complaint.

IN CHANCERY OF NEW JERSEY.

To His Honor, Mahlon Pitney, Chancellor of the
State of New Jersey:

Humbly complaining, showeth unto your Hon-
or, your orators, Herbert Clark Gilson and Elmer
W. Demarest, receivers of the J. C. Appleby Sand
und Clay Company:

First: The J. C. Appleby Sand and Clay Com-
pany is a corporation of the State of New Jersey,
incorporated under the general corporation act of
said state, entitled “An Act Concerning Corpora-
lions, Revision of 1896,” with a certificate of or-
ganization duly filed January fourth, nineteen hun-
dred and four, with capital stock of one hundred
thousand dollars ($100,000), divided into one thou-

sand shares of the par value of one hundred dollars
($100) per share.

Second: That said corporation became insol-
vent some time prior to the thirtieth day of March,
jnineteen hundred and eight, and that proceedings

1Q
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were thereupon duly had in this Court on the bill
of Annie E. Dickinson, complainant, against J. C.
Appleby Sand and Clay Company, defendant, in
which proceedings your orator, Herbert Clark Gil-
son, was, on the sixth day of April, nineteen hun-
dred and eight, duly appointed receiver of the J. C.
Appleby Sand and Clay Company, and your ora-
tor, Elmer W. Demarest, was, upon the thirtieth
day of March, nineteen hundred and nine, duly ap-
pointed co-receiver of the J. C. Appleby Sand and
Clay Company; that your orators were duly ap-
pointed receivers under the provisions of an Act
Concerning Corporations, revision of 1896, with
all the powers of a receiver under such act, and
your orators have assumed the burden of the said
trust, and have duly qualified as receivers, and
are executing their duties as receivers, and have
been since the time of their appointment under the
orders of the Court of Chancery.

Third: That your orators have administered
the assets of said corporation, and have in their
hands at the present time the sum of six thousand
eight hundred and sixty-seven 6/100 dollars, to-
gether with a mortgage for the sum of seventy-one
hundred dollars ($7100); that the total assets of
said corporation liable for the payment of divi-
dends upon claims and for the expenses of the re-
ceivership, is the sum of thirteen thousand nine
hundred and sixty-seven 6/100 dollars; that there
have been filed and allowed by your orators pre-
ferred claims amounting to the sum of ten hundred
twenty-six dollars and fifty-five cents ($1026.55),
and general claims amounting to the sum of twen-
ty-four thousand eight hundred seventy-two dol-
lars and ninety-eight cents ($24,872.98); that there
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have been disallowed by yonr orators general
claims to the amount of eight hundred seventy-
three dollars ($873), and that appeals have been
taken from the determination of your orators,
which appeals are pending and undetermined in
this Court; that there will be a deficiency to pay
debts and expenses of at least the sum of twenty
thousand dollars ($20,000).

Fourth : That your orator, Herbert Clark Gil-
son, while acting as sole receiver of said corpora-
tion, presented to the Court of Chancery petitions,
in which your orator set up all of the facts with
respect to the conditions of the corporation, and
asking for the instruction of the Court with respect
to pursuing stockholders upon tfyair stock sub-
scriptions, upon which petitions notices were given,
and all of the stockholders mentioned in this bill
received notice, and most of them appeared, as will
appear by the proceedings in said cause, which
said proceedings are entitled Annie E. Dickinson,
complainant, and J. C. Appleby Sand and Clay
Company, defendant, in which said proceedings
your orators beg leave to make a part of this bill
of complaint; that after filing such petition, and
mafter notice given to all the stockholders who ap-
peared as defendants in this bill of complaint, an
order was made by the Court of Chancery of the
State of New Jersey, upon or about the fifteenth
day of February, nineteen hundred and nine, where-
in it was ordered that the sum of fifteen thousand
dollars is hereby adjudged to be the amount of
'money necessary for the receiver to collect from
the stockholders, in order to pay the debts of the
insolvent corporation and the expenses of the re-
ceivership; and it was further ordered that the re-

20
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ceiver might, as he was advised, bring such suits
at law or in equity to enforce any and all of the
alleged liabilities arising out of the issuance, sub*
scription to or holding of the stock of the insolvent
corporation, and that each of the parties might be
IQ atliberty to apply to the Court in the premises up*
on two days’ notice for further direction, which
said order is made a part of this bill of complaint;
that as a Uiatter of fact your orators show that
the sum of twenty thousand dollars will be nec-
essary for the receivers to collect from the stock*
holders, in order to pay the debts of the insolvent
corporation and the expenses of the receivership*
And your orator shows that they presented such
facts aforesaid to this Court in said cause afore*
2q said, and after notice given to each of the stock*
holders and creditors of said corporation, the stock-
holders sought to be sued in this suit receiving no-
tice, this Court did, upon the fourteenth day of
June, 1909, order and adjudge that the sum of
twenty thousand dollars was necessary for the re-
ceivers to collect in order to pay the debts of the
insolvent corporation and the expenses of the re-
ceivership.

2Q Fifth : That When such corporation was incor*
porated upon the fourth day of January, nineteen
hundred and four, its capital stock of one hundred
thousand dollars Was all issued to the fSllowing
named persons, to Wit: J. Charles Appleby, 88&5
shares; Julia M. Appleby, 50 shares; William R.
Appleby, 50 shares; Lillian C. Pitcher, 20 shares;
F. Clark Smith, 20 shares; George C. Smith, 20
shares; James E. Pyle, 5 shares; that all of this
stock was issued in consideration of the check of
40 J. Charles Appleby, dated January sixth, nine*
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teen hundred and four, for one hundred thousand
dollars ($100,000), which said check was deposited
in the bank to the credit of the J. C. Appleby Sand
and Clay Company, and thereupon, upon the twen-
ty-first day of January, nineteen hundred and four,
the said J. C. Appleby Sand and Clay Company
gave to J. Charles Appleby its check for one hun-
dred thousand dollars ($100,000), in consideration
of the purchase of certain real estate in the County
of Middlesex and State of New Jersey, which said
real estate so purchased, as aforesaid, was reason-
ably worth the sum of five thousand dollars ($5,-
000) ; that the said thousand shares of stock held
by the persons above mentioned was actually never
paid for, except by the transfer to the corporation
of the real estate hereinabove mentioned; that the
checks of J. Charles Appleby for one hundred thou-
sand dollars ($100,000) to the order of the J. C.
Appleby Sand and Clay Company, and the check of
the J. C. Appleby Sand and Clay Company to the
order of J. Charles Appleby, were delivered in the
manner as above mentioned and set forth as a blind
und for the purpose of concealing the real transac-
tion hereinbefore mentioned and set forth, and was
really a purchase of real estate by the corporation
with the stock of the corporation; that the said
persons above mentioned who held the stock of the
said corporation knew that the transaction was
really a purchase by the corporation of said lands
and real estate, and knew that said lands were not
reasonably worth more than the sum of five thou-
sand dollars ($5,000) ) that the directors of the cor-
poration were under the control of J. Charles Apple-
by, and they and each of them knew that the. value
of such real estate was not in excess of the sum of
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of the persons above mentioned, joined with the
said J. Charles Appleby in purchasing the said
property at a valuation of one hundred thousand
dollars ($100,000); that the directors of the said
corporation did not exercise the judgment required
to be exercised by them under the Act Concerning
Corporations, revision of 1896; that the purchase
of said property in the manner aforesaid was a
fraud upon the corporation and upon its stock-
holders and creditors, and the stock issued therefor
as aforesaid Was not fully paid stock,

Sixth : That thereafter and on or about the
seventh day of June, nineteen hundred and six, J.
Charles Appleby returned to the corporation four
hundred ninety-five shares of the original issue of
stock, as above Uientioned and set forth, and the
certificates therefor Were cancelled upofi the date
aforesaid, but your orators show that the returii
by the said J. Charles Appleby of said stock, as
aforesaid, does not in anywise release his liability
on said stock, and even if such stock Were returned
and the amount thereof taken froln the amount
paid for said lands and real estate in Middlesex
County, your orators show and insist that the purj
chase price of said property Would then be a gross
overvaluation, as fifty thousand dollars is to five
thousand dollars.

Seventh : That the remaining five hundred five
shares of the original issue of stock are still outj
standing and are held by the following named per4
sons: J. Charles Appleby, 130 shares; Julia M.
Appleby, 50 shares; Lillian C. Pitcher, 20 shares;
George C. Smith, 45 shares; James E. Pyle, 5
shares; William L. Pyle, 5 shares; Isaac V. PeaT41
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son, 10 shares, Joel Dickinson, 235 shares; Imman-
uel Britten, shares.

Eighth : That said stock not being fully paid
stock, the said persons holding said stock, as afore-
said, and the original subscribers to such stock and
holders thereof, are liable to your orators for the
difference between the face value of said stock, to
wit, one hundred thousand dollars ($100,000) and
the value of the property given in exchange for
said stock, to wit, the sum of five thousand dollars
($5,000), and are liable to be called upon for the
payment of such sum of ninety-five thousand dol-
lars ($95,000), as aforesaid, under such conditions
as this Court may prescribe.

Nint h: That on the eleventh day of May, nine-
teen hundred and five, the capital stock of this
company was increased to two hundred fifty thou-
sand dollars ($250,000), and that thereupon twelve
hundred thirty-nine shares of the increased capital
stock, as aforesaid, was issued; that one thousand
Shares of this increased capital stock was issued
and distributed to the following named stockhold-
ers under a resolution adopted by the directors, a
eopy of which is as follows:

“Regularly moved and seconded that in
payment to the stockholders as of March
eleventh, nineteen hundred and five, for their
gratuitous services in placing this company
in its present position, be distributed to
stockholders as of record on that date, in
proportion to their holdings, one hundred
thousand dollars ($100,000) of the new
stock, and that the balance, fifty thousand
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dollars, be sold at par, and the proceeds be
used for the betterment of the company.”

That such one thousand shares of stock was dis-
tributed as follows: J. Charles Appleby, eight
hundred fifty shares; Julia M. Appleby, fifty
shares; William R. Appleby, fifty shares; Lillian
C. Pitcher, twenty shares; James E. Pyle, five
shares; William L. Pyle, five shares; Isaac Y. Pear-
son, five shares; George C. Smith, ten shares: Im-
manuel Britten, five shares.

That such stock has since been transferred into
and now stands upon the books of the company in.
the names of the following persons: J. Charles
Appleby/, three hundred sixty shares; Julia M.
Appleby, fifty shares; Lillian C. Pitcher, twenty
shares; James E. Pyle, five shares; William L.
Pyle, five shares; Isaac V. Pearson, forty shares;
George C. Smith, seventy shares; Immanuel Brit-
ten, five shares; Julius C. Wittpenn, fifty shares;
George A. Gardiner, one share; Isaac Smith, one
share; Joel Dickinson, one hundred shares; An-
nie E. Dickinson, twenty-five shares; Emma W,
Smith, twenty-five shares; Robert B. Morrison, for-
ty shares; Elmer J. Lawson, ten shares.

That the said J. Charles Appleby returned one
hundred ninety-three shares of this stock to the
corporation, and such stock was cancelled upon
or about the ninth day of May, nineteen hundred
and six, but your orators show that the liability of
the said J. Charles Appleby for the payment of said
shares cannot be affected by such cancellation.

Tenth : That there was no consideration what-
ever given for the issuance of such stock; that
there was nothing paid on account thereof, and
that the stock is wholly unpaid.
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Eleventh : That there was two hundred thirty-
nine shares of the capital stock which was paid for
in cash, and that the following named persons now
hold and possess the aforesaid fully paid stock, to
Wit: William L. Pyle, thirty shares; Charles A.
Carpenter, thirty shares; Charles E. Putnam,
twenty-five shares; Isaac Y. Pearson, ten shares;
C. Howard Slater, thirty-five shares; W. Drew Ditt-.
mas, five shares; Irene C. Slater, ten shares; Joel
Dickinson, sixty-one shares; H. Otto Wittpenn,
five shares; Leo A. Franklin, five shares; Robert B.
Morrison, five shares.

That all of this fully paid stock was issued by
the corporation after the issuance of the stock for
property purchased and the issue for gratuitous
services, and your orators show that this stock
above mentioned is the only fully paid and valid
stock of the corporation.

Twelfth : That all of the persons who received
the stock of the original issue, and who received
stock issued for gratuitous services, and all who
now hold said stock, knew that such stock had not
been paid for either in cash or by the property pur-
chased, and they knew that said stock was not fully
paid stock at the time they received it or came into
possession of it, as aforesaid; that your orators
have been informed by the stockholders of such
corporation, who have paid par for their stock, that
they or some of them did not know at the time
they secured their stock and paid par therefor, that
the stock theretofore issued, to wit, the original
stock and the stock issued for gratuitous services,
had not been fully paid, but, on the other hand,
they insist that they invested in said stock, and
paid par therefor, upon the assumption that the
stock theretofore issued, as aforesaid, had been
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fully paid, and the fact that such stock to the
amount aforesaid had been issued and paid for,
was an inducing cause for their investing in the
stock that they bought and paid par for. And your
orators have been informed that there was no
knowledge on the part of the holders of said fully
paid stock that the stock theretofore issued, to
wit, that issued for gratuitous services and that
issued for property purchased, had not been fully
paid for, until the examination by the receivers of
the books of the corporation and the investigation
of the affairs of the corporation by your receivers
in the course of this litgaton.

Thirteenth : That they have been requested by
the said Charles A. Carpenter, Charles E. Putnaid
and William L. Pyle that your orators, as receiv-
ers of the said corporation, in their capacity as rep-
resentatives of stockholders, proceed against those
stockholders who secured the original issue of
stock, and the stock that Was issued to gratuitous
persons, and the persons Who now hold such stock,
for the purpose of coinpelling them to pay the paT
value of their shares or the amoiint necessary to
do equity among the stockholders.

Fourteenth : That certain of the parties above
mentioned, as your orators are informed and be-
lieve, are insolvent, and judgments against them!
would be of no avail, and it will be impossible for
your orators to realize from them any part of the
months due from them, as aforesaid \ that the lia-
bility of certain of the defendants to pay to your
orators the amount remaining unpaid on account of
the capital stock issued, as aforesaid, and the equi-
ties to be adjusted between the several parties pri-
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rnarily or ultimately liable either to pay the debts
of said corporation, or to pay to your orators funds
to be applied for the purpose of doing equity among
the stockholders, and the parties are so numerous
and hold such varied relations to each other and
to the said company, that to avoid multiplicity of
suits and make possible a prompt and equitable
settlement as between all parties interested of the
rights and liabilities of each, that it is desirable
and necessary that all the parties hereto be joined
in one action; and your orators further show that
in the premises there is no adequate remedy at
law.

To the end, therefore, that the said J. Charles
Appleby, Julia M. Appleby, William R. Appleby,
Lillian C. Pitcher, James E. Pyle, William L. Pyle,
Isaac Y. Pearson, George C. Smith, Immanuel
Britten, Julius C. Wittpenn, George R. Gardiner,
Isaac A. Smith, Joel Dickinson, Annie E. Dickin-
son, Emma W. Smith, Robert B. Morrison, Elmer
J. Lawson, may, but without oath, full, true, direct
and perfect answer make, to the best and utmost
bf their respective knowledge, remembrance, in-
formation and belief, to all and singular the mat-
ters aforesaid, and that as fully and particularly
as if they "were here again repeated, and they and
bach of them thereto particularly interrogated, and
that it may be ascertained by this Court how much,
if anything, has been paid by each of said stock-
holders upon the stock held by them and how much
remains unpaid, and that an account may be ta-
ken, and that it may be ascertained by this Court
what amount it is necessary to collect from the
stockholders for the purpose of meeting the debts
**f the corporation and the expenses of the re-
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ceivership; that investigation may be made as to
the financial responsibility of the parties afore-
said, and that it may be determined what amount,
if any, should be collected from and paid by the
various parties aforesaid, and that the said defend-
ants may be ordered and directed to pay the bal-
ance due upon their stock until they have paid par
upon the same (or to pay so much as may be nec-
essary to do equity among the stockholders), or
that an order may be made directing that they pay
so much as may be necessary to pay the debt of the
corporation if this Court shall determine that they
are not liable for the par value of their stock (or to
pay so much as may be necessary to do equity
among the stockholders), and that the defendants,
and each of them, may be restrained from assign-
ing or transferring any of the stock of the corpo-
ration held by them, and from demanding or re-
ceiving directly or indirectly any dividend or pay-
ment on account of any claims filed by them, and
that your orators may have such other and further
relief as the nature of the case may require, and
as may be agreeable to equity and good-conscience.

May it please your honor, the premises con-
sidered, to grant unto your orators not only the
State’s writ of injunction, issuing out of and un-
der the seal of this Honorable Court, to be directed
to said defendants hereinafter named, restraining
them, and-each of them, from assigning or trans-
ferring any of the stocks of the J. C. Appleby Sand
and Clay Company held by them, or in their own
name or otherwise, and from demanding and re-
ceiving directly or indirectly any dividend or pay-
ment on account of any claims filed with your or-
ators, but also the State’s writ of subpoena, issfi-
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ing out of and under the seal of this Honorable
Court, directed to the said J. Charles Appleby, Ju-
lia M. Appleby, William R. Appleby, Lillian C.
Pitcher, James E. Pyle, William L. Pyle, Isaac Y.
Pearson, George C. Smith, Immanuel Britten, Ju-
lia C. Wittpenn, George R. Gardner, Isaac A.
Smith, Joel Dickinson, Annie E. Dickinson, Em-
ma W. Smith, Robert B. Morrison, Elmer J. Law-
son, commanding them, and each of them, by a cer-
tain day and under a certain penalty, therein to be
expressed, to be and appear before your Honor, in
this Honorable Court, then and there to answer,
«tand to, abide by, and perform such order or de-
cree as to your Honor shall seem meet.

And your orators, as in duty bound, will ever

pray.

MERRITT LANE,
Solicitors of Complainants.

Merritt Lane,
of Counsel with Complainants.
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Order

IN CHANCERY OF NEW JERSEY*

Between
Annie E. Dickinson,
Complainant, On Bill, etc*
On Reports
and

and Petitions

J. C. Appleby Sand and Clay \ of ®eceiver-
Company
Defendant

This matter coming on to be heard upon the re*
ports and petitions, original and supplementary, of
the receiver, and the various notices given there-
under, and the affidavits of the respective parties
herein filed this day, in the presence of Herbert C.
Gilson, Esquire, receiver, solicitor and counsel pro
se; Pierre F. Cook, Esquire, solicitor of George R-
Gardner, who is alleged to be a stockholder, and
Isaac Y. Pearson, who is alleged to be a stock-
holder, and who claims also as a creditor; Messrs*
Tennant & Haight, solicitors of Elmer J. Lawson,
who is alleged to be a stockholder; James E. Pyle,
Esquire, solicitor of C. Howard Slater, Immanuel
Britten, Robert B. Morrison and James E. Pyle,
individually and as trustée, all of Whom are al-
leged to be stockholders and Claim to be creditors;
Joseph A. Dtiffv, Esquire, solicitor of Charles A.
Coppinger, an intervening petitioner, and who is
alleged to be a stockholder and also claims to be a
creditor; and Charles H. Hartshorne, Esquire, so-
licitor of William R. Appleby, a former stock-
holder, and who is alleged to be liable; and it ap-
pearing to the Court that the only remaining as-
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sets of said company are claims against certain
stockholders and one parcel of real estate, and that
it will be necessary for said receiver to collect, for
the purpose of paying the debts and expenses of
administration, the sum of fifteen thousand dol-
lars, and the receiver reporting to the Court that
there was issued to the following pejsons stock of
this company in the amounts set opposite the name
of each, to wit:

J. Charles Appleby ..ccocoviviiiiiiininiann. 850 shares
Julia M. Appleby .cooiiiiiiiiiiiiins S50 shares
William B. Appleby..cocoiiiiiiiiiininnns. 50 shares
Lillian C. Pitcher............... 20 shares
James E. Pyle ...coociiiiiin i 5 shares
William L. Pyle .......cocoeeieniin. 5 shares
Isaac Y. Pearson...ccocceevevviiiiiniiinennn.. 5 shares
George C. Smith ......... 10 shares
Immanuel Britten ...................... 5 shares

upon a resolution of the company as follows:

“Kegularly moved and seconded, that in
payment to the stockholders as of March
11th, 1905, for their gratuitous services in
placing this company in its present condi-
tion, we distribute to stockholders as of rec
ord on that date, in proportion to their hold-
ings, one hundred thousand ($100,000)
dollars of the newr stock, and that the bal-
ance ($50,000) be sold at par, and proceeds
be used for the betterment of the company” j

nnd that such stock, or the part of it indicated, as
stands opposite the names of the following per-
sons, has been since transferred into and stands in
their names on the books of the company, to wit:

10
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J. Charles Appleby..ccoeeee v i, 360 shares
Julia M. Appleby ... . 50 shares
Lillian O- Pitcher .................. 20 shares
James El Pyle ___ ,.......... - 5 shares
William L. Pyle...ccoverevnnannen. , - - S shares
Isaac Y. Pearson ............... . 40 shares
George C. Smith ....ccccoviiiiiiiiiii. 70 shares
Immanuel Britten.......c.coceeveiiiiinean. & R 5 shares
Julius C. Wittpenn ...».covvvenvennenne. S50 shares
George R. Gardner ........cc.ceceeveenienne . 1 share
Isaac A. Smith ... ool . 1 share
Joel DickinSon ......ccccceeeeeeniiinnnns . 100 shares
Annie E. Dickinson ...................... . 25 shares
Emma W. Smith........... . 25. shares
Robert B. Morrison ................... . 40 shares
Elmer J. Lawson ................... 10 shares

and, that such stock was, noi issued in accordance
with the requirements of the statutes of this State
in respect to the payment therefor, and it appear”
ing to the Court that those liable, thereon should be
made to respond to the said receiver for the benefit
ofthe trust; and it further being reported to the
Court that at the time of the organization of the
company, certain lands were conveyed to the com-
pany and one hundred thousand dollars of the
stock of the company was issued, and all that was
received for said one hundred thousand dollars of
issued stock was said lands, and that the value of
said lands was apparently much less than the par
value of the stock aforesaid, and that such stock
was issued to the following persons :

J. Charles Appleby...ccc.cceeiiinnii. . 835 shares
Julig M. Appleby .ooeeieiiiiiaee o S0 shares
William R. Appleby ................ - S0 shares
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Lillian C. Pitcher . .....ccccovivivininninnen. 20 shares
P. Clark Smith ....... ... - 20 shares
George C. Smith..cccoviviiiiiciininnann.n. 20 shares
James E. Pyle ...c..coooo i 5 shares

and that such stock or the part of it indicated, as
jstands opposite the names of the following per-
sons,. has been since transferred into and stands in
their names on the books of the company, to wit:

J. Charles Appleby ...occoeeeiiniiennee. . 130 shares
Julia M. Appleby .ooiiviiiiiiiiiiiie. 50 shares
Lillian C. Pitcher ........ccccccoviiviiiinennnn, 20 shares
George C. Smith .................. 45 shares
James E. Pyle .. ' . 5 shares
William L. Pyle .......... N S shares
Isaac V. Pearson.....cccoceen cvivinininininnnnns 10 shares
Joel Dickinson ....... c.ccoceiviiiiiiinennnnnn. 235 shares
Immanuel Britten.........ccocoeveiinenen... . 5 shares

and that the rights of the creditors or of the other
stockholders who have paid for their stock in full,
ns against the persons responsible at law on in
equity in respect to the above issuance, should be
jasserted by the said receiver as he may be advised;
and it appearing to the Court that the offer of com-
promise made on behalf of several of the said stock-
holders to the receiver, and by him reported to the
Court, is objected to by all of the creditors and
stockholders represented, and does not command
itself to the Court as a compromise which should
be accepted at this time, and the receiver is so ad-
vised.

It is, on this fifteenth day of February, nineteen
hundred and nine, on motion of the receiver, pro se,
In the presence of the solicitors above named,
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Ord er ed , that the sum of fifteen thousand dollars
is hereby adjudged to be the amount of money nec-
essary for the receiver to collect from the stockhold-
ers in order to pay the debts of the insolvent cor-
poration and the expenses of the receivership.

And it is further ordered , that the receiver
may, as he is advised, bring such suits at law or in
equity to enforce any and all of the alleged liabil-
ities arising out of the issuance, subscription to
or holding of the stock of the insolvent corporation,
and that each of the parties is at liberty to apply
to the Court in the premises, upon two days’ notice,
for further directions herein.

Respectfully advised,

LINDLEY M. GARRISON,
v¥ad
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IN CHANCERY OF NEW JERSEY.

Between
ANNIE E. Dickinson,,
Complainant, On Bill.

On report and 10
and "
petition of
J. C. Appleby Sand and Clay Receivers.
Company,

Defendant.

This matter coming on to be heard upon the jre-
port and petition of Herbert Clark Gilson and El-
mer W. Demarest, receivers of the J. C. Appleby
Sand and Clay Company, and it appearing that the ®
Order to Show Cause made herein upon the ninth
»day of June, nineteen hundred and nine, has been
served as in said order directed and prescribed, and
in the presence of Merritt Lane, of counsel with
the receivers; Pierre F. «Cook, solicitor of George
B. Gardner, who is alleged to be a stockholder, and
Isaac V. Pearson, who is alleged to be a stockhold-
er; Tennant & Haight, solicitor of Elmer J. Law-
son, who i*s alleged to be a stockholder" James E.
Pyle, solicitor for C. Howard Slater'; Immanuel
Britten, Robert B. Morrison, James E. Pyle, in-
dividually and as trustee, all of whom are alleged
to be stockholders'; and it appearing to the Court
that the amount heretofore adjudged to he neces-
sary for the receiver to collect from the stockhold-
ers in order to pay the debts of the insolvent cor-
poration and the expenses of the receivership,
should be increased from fifteen thousand dollars

heretofore adjudged .by this Coairt upon the fif—{ .
>m
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teenth day of February, nineteen hundred and nine*
to twenty thousand dollars.

It is, on this fourteenth day of June, nineteen
hundred and nine, on motion of Merritt Lane, of
counsel with the receivers, in the presence of the
solicitors above named,

Ord ere d, that the sum of twenty thousand dob
lars is hereby adjudged to be the amount of money
necessary for the receivers to collect from the stock-
holders in order to pay the debts of the insolvent
corporation and the expenses of the receivership.

Respectfully advised,

lindley 1l.garrison,

V. a
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NEW JERSEY SUPREME COURT.

Herbert Clark Gilson and \
Elmer W. Demarest, Receiv-
ers of the J. C. Appleby Sand j
and Clay Company, J

Prosecutors, f

VS.

William H. Speer, Judge of the
Hudson County Circuit
Court; John F. Crosby, Clerk
of the Hudson County Circuit
Court, and J. Charles Ap-
pleby,

Defendants.

And the said prosecutors, by Merrit Lane, their
attorney, comes and prays that the order of the
Hudson County Circuit Court brought up by this
'writ, may be reversed and set aside for the follow-
ing reasons:

First: The Hudson County Circuit Court lia-d
no jurisdiction upon the facts to make an order
*(piashing the writ of attachment.

Second : The Hudson County Circuit Court
erred in permitting depositions to be taken and
in considering the depositions which were taken
hpon the motion to quash.

Third: The affidavit upon which the writ was
*obtained was sufficient and the Circuit Court erred
in permitting depositions to be taken, and in con-
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sidering the depositions So taken, the affidavit bé-
ing conclusive.

Fourth : The Circuit Court erred in adjudica*
ting upon the legality and validity of the plaintiffs’
claim upon thé motion to quash.

Fifth : Thé claim of the plaintiffs as disclosed
was a liquidated claim and the Circuit Court erred
in quashing the writ.

Sixth: The Circuit Court erred in awarding
costs against the plaintiffs.

Seventh : The order of the Hudson County Cir”
cnit Court is in divers other respects illegal, uU1
just, oppressive and contrary to law.

MEEEITT LANE,
Attorney for Plaintiffs»
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Court of Errors and Appeals.

Herbert C. Gilson and Elmer

W. Demarest, Receivers of

J. C. Appleby Sand and Clay Appealfrom an

Co., order over-
CompVts and Respondents, ruling plea
of J. Charles

and Appleby.

J. Charles Appleby,
Appellant and Defendant.

Same Complainants and

’ LAppeal from an
order overrul-

spondents,

and ing plea of
William  R.
William R. Appleby, i Appleby.

Appellant and Defendant.

Brief of liartshorne, Insley & Leake for
Appellants,

STATEMENT OF THE CASE.

The question is whether the orders overruling
the two pleas and vacating the previous orders
which allowed those pleas, should be reversed.

The two defendants, J. Charles Appleby and W il-
liam R. Appleby appeared separately and each filed
a separate plea that he was a resident of another

State and that no process had been served upon
him in New Jersey*
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The bill to which the pleas Were filed sought to
hold the pleading defendants liable as stockholders
for alleged unpaid subscriptions upon their stock.

The pleas were set down for a hearing, and after
argument, before his Honor, Vice Chancellor Gar-
rison, he sent to counsel copies of a draft of his
opinion sustaining the pleas upon the authority of
Wilson vs. American Palace Car Co., 65 N. J. E.,
730, but reserving the question of the form of the
order allowing the pleas for further argument. By
direction of the Court, this opinion was not filed or
published because it was incomplete in form.
Counsel on both sides were heard upon the form of
the order and after argument upon that point,
orders were signed in the usual form that the pleas
‘edo stand and be allowed (Dick. Ch. Pr., 101).

Nine days after these orders were made, the
learned Vice Chancellor wrote to counsel a letter of
which the following is a copy.

“Jersey City, N. J.
October 19, 1910.

Gilson, Receiver vs. Appleby et pis.

Merritt Lane, Esq., 75 Montgomery Street,

Messrs. Hartshorne, Insley & Leake, 239 Wash-
ington Street,
Jersey City, N. J.

Gentlemen:

As soon as I began to prepare my additional
memorandum on the day you last appeared in this
case it occurred to me that I desired to amend the
order which I hurriedly signed. Of my own
motion, I desire to have this order amended so that
it shall express exactly what I intend it to effect.
Without now stopping to determine the phrase
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ology, it is my intention to amend that order so that
it allows the pleas to stand “ to the end that no an-
swer need be made by the defendants to prevent
the entry of a personal decree against them, or a
personal judgment affecting their life, liberty or
property; but not to the end of dismissing them
from the suit so that a decree may not be made
against them in the matter of ascertainment or as-
sessment upon stock binding upon them as defend-
ants in this suit.”

This is in the rough, and will require considera-
tion before it is properly worded.

I write to counsel so that they may come before
me, if they so desire, next Monday, my next
motion day, and be heard as to the form of the
amended order. If they do not choose to come, I
will, of course, have to amend the order as I may
myself be advised.

Very truly yours,

LINDLEY M. GARRISON.”

Thereupon, counsel upon both sides were again
heard in argument upon the form of the pleas, when
the Court (for the first time) raised the question
whether the pleas were defective for failure to state
how jurisdiction over the defendants had been
attempted to be acquired, i e., for failure to state
the order of publication and the mailing and pub-
lication of the notice thereof.

Afterwards the Vice Chancellor signed the orders
overruling the pleas. These orders annul the pre-
vious orders which had allowed the pleas.

At the time of the hearing upon the pleas there
appeared, upon the files of the Court in the cause,
the order of publication, which recited that it ap-
peared to the Court that these defendants resided
out of the State of New Jersey, and that process
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cotild not be served upon them, and which directed
that they appear, plead, answer or demur to the bill
on or before January 20th, 1910, and that the notice
required by the rules be published and mailed (case,
p- 13).

On the files there also appeared the affidavit of
the complainant’s solicitor that was informed and
believed that these defendants resided in other
states, that he had mailed to them at their respec-
tive addresses the notice of the order, as required by
the rules of the Court. The usual proof of publi-
cation was also filed (case, p. 14).

The pleas in question were filed on January 19th,
one day before the expiration of the time limited
by the order of publication for pleading.

ARGUMENT.

I. It is not necessary to plead the order of

publication and the proceedings thereunder.

The order, with the proofs of mailing and of
publication, are part of the record, and, as such,
judicial notice must be taken of them. No fact
of which judicial notice is taken should be alleged
in the pleadings.

These rules of pleading, well established at law,
are equally applicable to equity pleading,

In Beames “Pleas in Equity” (Amer. Ed., 1824),
p. 25, 26, the author, after stating that “ averments”
are necessary in pleas in equity to intendments
which would otherwise be made against the pleader,
and after saying that “averments are familiar
in pleadings at law” continues as follows:

“It is to be collected from the books that aver-
ments are unnecessary at law in the following
cases, namely, where words admit or import a fact,
or have relation to a thing apparent; where the



plea is, as we have already observed, a negative
plea; and where the matter be evident to the Court by
necessary collection from the record.”

Mr. Daniel says that a plea should state all facts

necessary to render it a bar ‘in order that the
plaintiff may take issue upon it.” 1 Dan. Ch. PL,
684.

But no issue could have been taken upon an
averment that the order of publication had been
taken and notice thereof mailed and published.
For these facts appear in the record, and the Court
would not permit a denial of their existence. No

averment can be made against the record.

In People vs. Harding (1884), 53 Mich., 481, de-
fendant had been twice tried upon an inform ation
for larceny. Then he pleaded two special pleas set-
ting up those trials, which were demurred to by the.
state and the demurrer sustained. He was con-
victed upon a third trial and took a writ of error.

The question was whether the first or second trial

was a bar.

Judge Cooley, speaking for the Supreme Court,
said, (p. 484):

“The two special pleas have mno office to
perform in the case and should have been stricken
from the files. This is too plain to require either
argument or illustration. The purpose of the plea
is to lender an issue upon some fact not already in
the case, that proof may be taken in respect to it if
the issue is accepted. If the fact is already in the
case, the plea is idle ; and it becomes an absurdity
when the fact is not only established by the record
of the Court in the case in which the plea is ten-
dered, but so conclusively established that no aver
meDt to the contrary could be listened to or re-

ceived. And such was the case here. The proceed-



ings on the former trial were recited in the record
as much atlarge as they were or can be in the pleas,
and the respondent was entitled to all the benefit
which the law could give him from the facts so ap-
pearing. The prosecutor should, therefore, have
moved to strike the pleas from the files instead of

taking an idle issue upon them .”

In Tweedy vs. Jarvis, 27 Conn., 47, the question
was upon the validity of a plea in abatement for
non-joinder which failed to expressly state that the
joint promissors were not made parties defendant.
The plea set up the fact that the promise alleged in
the declaration had been made by two personsjointly.
But the Supreme Court, in a well considered
opinion, held that by inspection of the writ, which
was part of the record,it appeared to the Court that
only oneof these two joint promissorsihad been made a
party and therefore that the fact need not be stated

in the plea.

In Guild vs. Richardson (1828) 6 Pick., (23 Mass.),
364, the return to a writ of attachment stated a
levy upon the right, title and interest of defendant
in certain land Defendant was named in the writ
as a resident of Louisville, Ky. Defendant pleaded
in abatement of the writ that he had no title in the
property that could be attached. On demurrer the
plea was sustained. It was objected that the plea
did not allege that the defendant had no place of
abode in Massachusetts (p. 365). But the Court
said (p. 368): “It is not necessary to aver any fact
already appearing on the record, for without oyer,
the Court will take notice of the facts appear-
ing on the record. It was not, therefore, necessary
to aver that the defendant was not an inhabintant

of the Commonwealth, if that fact were m aterial.”

“It is unnecessary to state matters antecedently
alleged in the same record.” 1 Chitty’s PL (220).



“ Matter apparent to the Court need not be stated.
* * And if a man avers contrary to that which
appears to the Court it is no avail but shall be re-
jected * * * * * * * * » .

Archb. PI., 96.
6 Comyns Dig. Title “Pleader” (C. 78, 79).

The Court below, in the opinion, says that the
method by which complainants attempted to acquire
jurisdiction should have been averred in the pleas,
and that such an averment was necessary to nega-
tive the intendment that complainants had not yet
issued process and attempted to serve it upon defend-
ants within the State or to obtain service by some
sufficient method of substituted service. But no
such intendment can be made, because it would be
contrary to the record (i. e the order of publication)
which shows that process was issued, that the de-
fendants were non-resident and service could not be
made upon them and (by the affidavits filed in the
cause) that notice of the order was duly published
and mailed.

It is only “intendments which would otherwise
be made against the pleader” which it is necessary
to negative by averments.

Story Eq. PL, Bee. 665.
M itfoid & Tyler, Eq. PL, 386.

The Court below in its opinion also said, that “it
is certainly bad pleading for a defendant to set up as
a bar to asuit in New Jersey that he is a resident of
another State and is not subject to service of process
within the State of New Jersey.” But at most, this
allegation of the pleais superfluous and should be
disregarded. It does not vitiate the plea. Thus,,

In Forbes vs. Skelton,*8 Sim., 335, 345, the bill
was for an account. Defendants pleaded that if
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there had been a cause of action it accrued more
than six years before bill filed. Held that the aver-
ment was sufficient without denying that the ac-
count contained any item relating to any transac-
tion within six years.

The plea also averred that plaintiffs had not been
under any disabilities mentioned i* the Statute of
Limitations. Held that the averment was superflu-
ous since the bill had not alleged such a disability;
and that the averment in the pleadid not vitiate it.

The plea also averred that there was no subse-
quent acknowledgment of the debt in writing to
take the case out of the Statute of Limitations; but
the bill had not alleged such an acknowledgment.
Held that that averment was an anticipation of a
‘‘defence that might be set up to the plea, and con-
sequently is superplusage.”

II. The orders overruling the pleas and vacating
the previous orders which sustained them de-
nied the defendants the right to due process
of law and substituted for that right a mere
permission to apply to the discretionary power
of the Court for leave to set up that right in

amended pleas.

If the orders appealed from are allowed to stand
it will rest in the discretion of the Court below
whether or not the defendants may plead the fact
that they have not been brought into Court by due
process of law. If the Court, in the exercise of
its discretion, should give leave to plead that fact
but on conditions which aggrieved the defendants,
they would have no redress; for an application to
amend is addressed to the discretion of the Court
and it is at least questionable whether the order em-
bracing the terms upon which that discretion is ex-
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ercised is appealable upon the ground that those

terms are unreasonable.

In Roller v. Holly, 176 U. S., 398 44 L. Ed;,
520), the question was whether five days’ notice to
anon-resident of a suit to foreclose a lien on land
was due process of law in the circumstances of that
case. The suit' wa”in Texas and the defendant no-
tified was a resident of Virginia. It required four
days to travel from his residence to the Court in
which the suit was pending. A decree of foreclosure
by default was entered. The Supreme Court of the
United States lieid that the notice was not reason-
able and was npt due process of law. Upon the point
that the Texan Court would, on application, have

opened the decree entered by default, the Supreme .

Court, speaking through Justice Brown said:(p.
409).

“Very probably, too, the Court which rendered
the judgment would have set the same aside and
permitted him to come in and defend; but that
would be a matter of discretion— a contingency he
was not bound to contem plate. The right of a citi-
zen to due process of law must rest upon a basis

more substantial than favor or discretion.”

HI. The orders appealed from are erroneous in
that they direct a decree pro confesso to
be entered unless the defendants apply

for leave to file amended pleas.

It appears in the record of the case that the Court
has not acquired jurisdiction of the persons of the
defendant. The bill prays a personal decree against
them upon the facts stated in it. The rule of law
is that where the Court has not acquired jurisdic-
tion of the person, no personal decree can be made
against them. It was, therefore, error to order

that a decree pro confesso be entered unless the de-

»
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fondants should apply for leave to tile amended

pleas.

IV. The averment in the pleas that the defend-
ants were not served with process within
the State of New Jersey is sufficient. The
word “ process” includes any form of
notice authorized by law for bringing the

defendant into Court.

“But process, as we are now to consider it, is the
method taken by the law to compel a compliance
with the original writ, of which the primary step

is by giving the party notice to obey it.”

3 Blacks. Com. (*i79).

“It is entirely imm aterial what is the means or
method pointed out by statute, or used to acquire
jurisdiction of defendants— whether by writ or

enotice, it is properly denominated process.”

Wilson vs. St. Louis &c. Ry. Co., 108 Mo.,
588.

“Process is the means whereby a Court compels
the appearance of a defendant before it, or the
compliance with its demands ”

Neal-Millard Co. vs. Owens, 115 Ga., 959.

“Process, in the sense in which it is em ployed in
the present title, means the writ, notice, or other
form al writing, issued by authority of law, for the
purpose of bringing defendant into a Court of law
to answer the plaintiff’s demands in a civil action;
although in a more technical and limited sense
the term 1is frequently applied only to those writs

or writings which issue out of a. Court.”

32 Cyc., 419.
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Sefe also “6 Adjudged Words and Phrases,”

title “ Process.”

Y. The orders allowing the pleas were rightly

made and should stand.

The bill prays that the Court adjudge the liabil-

ity of J. Charles Appleby and W illiam R. Appleby

upon the grounds that stock of the insolvent com -

pany was issued to them and that some of it has

never been paid for at all and some of it has been

paid for (if at all) in part only.

The bill also prays that the amounts respectively
for which each of these two defendants, and all the

other defendants named in the bill are liable, may

be adjudged by this Court.

The pleas to the jurisdiction are upon the ground
that no process lias been served upon either of the

pleading defendants within this State, and that

they are citizens and residents of other States.

Neither the liability, nor the amount thereof can

be adjudged against a non-resident stockholder who
has not been served, with process within the State
or voluntarily submitted to the jurisdiction of the

Court.
See vs. Heppenheimer, 3 Robbins, at p. 83.

Johnson vs. Tennessee 0Oil, etc., Co., 69 Atl.,

790 (headnote 22), and at end of opinion.
American Palace Car Co. vs. Wilson, 20
Dick., 730.

Puster vs. Park & Merchantile Co., 4 Robb.,
772.

A plea to the jurisdiction is the proper method of

raising the objection to the jurisdiction of the

Court.
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Amer., Palace Oar Co. vs. Wilson, Supra.

Groel, vs. United Electric Co., 2 Robbins,
249.

S. C. 3 Robins, 397.
S. C. on plea and answer, 4 Robbins, 616.
Lanning vs. Twining, 54 Atl., 466.

Camden Rolling Mills vs. Swede Iron Co., 3
Vr., 15.

In Ewald vs. Ortynsky, 75 Atl., 577, affirmed
79 Atl., 270, the practice, established by Wilson vs,
American Palace Car Company, of pleading to the
jurisdiction in cases in which the defendant was
non-resident and was not served with process, was

recognized.

The orders allowing the pleas were rightly made
in the usual form, that the pleas ‘‘do stand and be
allowed.” (Dick. Ch. Pr., p. lol). Thus in W il-
son vs. American Palace Car Co., 65 N. J. E., 730,
733, the Court of Appeals: by Dixon, J., said, «It
remains therefore only to determine whether the
matters stated in this plea show the defendants to
be beyond the compulsory jurisdiction of the Court,
and if they do, then formally to dismiss the de-
fendants from the controversy in which they de-

clare themselves unwilling to participate.”

The complainants contended below that an ab-
sentee, by becoming a stockholder, submits himself
to the jurisdiction of the Court to administer the
trust fund consisting of unpaid subscriptions for the
purpose of determining its extent, and how much

each one of the contributors owes.

But no case has gone so far. The utmost that
the cases have decided toward supporting com -

plainants’ contention is to hold that in the proceed-



ings for the winding ujp the corporation the Court
(or the receiver acting within his authority) may
order PpPro rata assessment upon all unpaid stock,
which assessment is ‘‘conclusive as to. the fact that
an assessment is necessary, as to the amount of
money required to be raised by the assessment, and

as to the pro rata of each policy.”

Swing vs. Consolidated Fruit Jar Company,

45 Vr., 145, at page 148.

In Hawkins vs. Glenn, 131 U. S., 319, and Bern-
heirner vs. Converse, 206 U. S., 1170, cited by com -
plainants, there had been a pro rata assessment of
thirty per cent, and thirty-six per cent., respec-
tively, on the unpaid stock held by all stockholders.
In the Swing case “the percentages assessed on the
various policies” and “the amount of the defend-
ant’s just proportion” had been ascertained by the
insolvency court or by the receiver under its author-
ity (p. 146). Yet in the latter case, Mr. Justice
Swayze said that the stockholder “is not personally
bound by the adjudication of the foreign tribunal;
it is still open to him to show that he was not a
policy holder; that he had paid in full; that he had
been released; that he had an offset” (p. 148)

But the case at bar is distinguished from the

above-cited cases by these marks:

1. This is not the original insolvency proceeding
for administering the trust fund. It is a separate
and distinct suit to establish alleged liabilities and
to ascertain the amount of each liability. It is not
a proceeding to administer the trust fund, but a
separate suit in aid of that proceeding. The neces-
sity for calling upon stockholders and the amount
necessary to be raised from them, has already been
fixed by orders made in the insolvency proceedings.

(See par. 4 of the bill.)
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2. It appears on the face of this bill that no pro
rata assessment can be made against stockholders
because the liability of each, or of some of them,
must depend upon the result of a judicial investi-
gation and determination of a numberof disputable

points. For example:

(a) . Whether the price of the land for which
stock was issued to J. Charles Appleby was exces-

sive; and, if so, what was its fair value.

(b) . Whether the surrender and cancellation of
some of his (J. C. Appleby’s) stock was before or
after the claims of these creditors arose, and if be-
fore then, whether he 1is liable to assessment on

that surrendered stock.

(c) . Whether he, or his transferree, is liable on
stock which has been transferred by him on the

books of this company.

(d) . Whether W. R. Appleby is liable at all, he
having transferred all his stock on the books of the

company.

(e) . How much of the sums chargeable against
insolvent stockholders (the bill alleges that some,
but it does not say how many, are insolvent, Par.

14), is chargeable against the Applebys.

(f) . How much 1is necessary to do equity ‘‘be-

tween the stockholders” (Par. 14 of bill).

In short, as to the amount claimed against the
pleading defendants, the bill does not seek a pro
rata assessment against them in common with other
stockholders. It seeks to fix a sum which is indeter-
minate and cannot possibly be determined without
a judicial investigation of a number of disputable
facts. How can a judicial decree be made binding
these defendants as to such amounts without giving

them their day in Court?
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The statement in the- brief below for com plain-
ants that “if any of the relief asked for is proper,
then this plea, of course, is bad,” is erroneous. On

the contrary—

“It has been repeatedly decided that a plea in
equity may be bad in part and notin the whole, and
the Court will allow it to so much of the bill as it

is properly applicable to.”
1 Dan. Ch. Fr., 611.

We respectfully submit that the orders appealed

from should be reversed.
HARTSHORNE, INSLEY & LEAKE,

Of Counsel for J. C. Appleby
and W. R. Appleby.
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Statement of the Case.

The J. C. Appleby Sand and Clay Company was
incorporated under the Provisions of an Act Con-
cerning Corporations (Revision of 1896) Jan. 4,
1904, with a capital stock of One hundred thous-
and dollars. J. Charles Appleby, one of the de-
fendants herein was the promoter of the Com-
pany and transferred to the company property
which he had theretofore owned, taking in exchange
for the property a check of the corporation for One
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hundred thousand:Adollars and immediately giving
his own check to the corporation for One hundred
thousand dollars and getting back the entire is-
sue of stock which he divided among others, some
of them his relatives, and retaining himself up to
the time of the declaration of the insolvency of the
company one hundred and thirty (130) shares;
the Board of Directors at the time the property
was transferred to the company, were the dummies
10 of J. Charles Appleby and the lands were not
reasonably worth more than the sum of Five
thousand dollars and the transfer of the property
to the company was a fraud; on the eleventh day
of May, 1905, J. Charles Appleby caused a reso-
lution to be adopted by the Board of Directors
of the Company, still his dummies, (p. 7) reciting
that one hundred thousand dollars worth of stock
should be distributed among the stockholders “for
their gratuitous services in placing this company
20 in its present position” (the company being at
that time insolvent) and that to him J. Charles
Appleby there be issued 859 shares; this was done
and J. Charles Appleby retained up to the time
of the insolvency of the company 360 shares
of this stock; William R. Appleby got 50 shares
of this stock which he still holds; some stock-
holders paid par for their stock, fifty thousand
dollars’ worth of stock being issued upon the
30 eleventh day of May, 1905, and sold to the public;
the whole scheme was an attempt on the part of
.J. Charles Appleby to manipulate the corporation
for his own benefit and to secure its stock with-
out value; upon the thirteenth day of March, 1908,
proceedings were instituted in the Court of
Chancery to declare the corporation insolvent
and Herbert Clark Gilson was appointed Receiver,
and subsequently and upon the thirtieth day of
March, 1909 Elmer W. Demarest was appointed
40 with him as Receiver.
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The Receivers reported the condition« which they
found to the Court and the Court thereupon,
after notice to all the stockholders and creditors
including J. Charles Appleby and William
R. Appleby, adjudged that it was neces-
sary to raise from the stockholders the
sum of twenty thousand dollars in order to meet
the debts of the company and the expense of
the winding up proceedings and directed the Re-
ceivers to bring such suits at law and equity as
they might be advised was proper. Thereupon the
bill in the case at bar was filed setting up the
facts before stated and praying that the defend-
ants who were all of the stockholders of the com-
pany who had not paid par for their stock should
answer the bill “and that it may be ascertained
by this Court how much if anything has been paid
by each of said stockholders upon the stock held
by them and how much remains unpaid, and that
an account may be taken and that it may be ascer-
tained by this Court what amount it is necessary
to collect from the stockholders for the purpose
of meeting the debts of the corporation and the
expenses of the receivership, an investigation may
be made as to the financial responsibility of
the; parties aforesaid, and that it may be deter-
mined what amount if any should be collected
from, and paid by the various parties aforesaid,
and that the said defendants may be ordered and
directed to pay the balance due upon their stock
until they have paid par upon the same or to pay
so much as may be necessary to do equity among
the stockholders, or that an order may be made
directing them to pay so much as may be neces-
sary to pay the debts of the corporation, if this
Court shall determine that they are not liable
for the par value of their stock, or to pay so
much as may be necessary to do equity among the
stockholders, and that, the defendants and each of
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them may be restrained from assigning- or trans-
ferring any of the stock of the corporation held
by them and from demanding or receiving, direct-
ly or indirectly, any dividend or payment on ac-
count of any claims filed by them and for further
relief.”

It will be observed that the bill asks, so far as
the prayer for relief is concerned, practically fof
an assessment against the stockholders and for

10 such decree as might have been obtained in the in-
solvency proceedings and would have been bind-
ing upon the stockholders if taken in such pro-
ceedings.

To this bill both of the defendants filed pleas,
each of which pleas is in the following form:

“The plea of
one of the persons named as defendants in
the bill of complaint in the above stated cause,
who now appears specially for the sole pur-

2 pose of objecting to the jurisdiction of the
Court over him.
“The said not confessing

any of the matters or things alleged in the
said bill to be true, for plea to the whole of
said bill says, that he has not been served
with process in this case within the State of
New Jersey, or at all; and that he is now,
and was at the time when this suit was begun,
a citizen and resident of the State of Virginia,
and is not subject to service of process within
30 the State of New Jersey.

“And he pleads Article XIV., Section One
of the Constitution of the United States to the
jurisdiction of this Court; and prays the
judgment of this Court whether it has juris-
diction over him to require him to answer
said bill or to make against him any order or
. decree in this cause; and he prays to be
hence dismissed with his costs.”

The pleas were supposed to be filed under the
40 authority of the American Palace Gar Company
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vs, Wilson, 65 N. J., Eq. 730, and upon the an
thority of that case thé Court at first was inclined
to the opinion that he would sustain the pleas,
but that he would in the order sustaining the
pleas permit them to stand “to the end that no
answer need be made by the defendants to pre-
vent the entry of a personal decree against them
or a personal judgment affecting their life, liberty
or property, but not to the end of dismissing
them from the suit so that a decree may not be
made against them in the matter of ascertainment
or assessment upon stock binding upon them as
defendants in this suit”. (Appellant’s Brief, p.
2-3).

And see the Vice Chancellors memorandum
printed and handed to the Court.

The complainants herein contend that for
reasons subsequently to be considered the Vice
Chancellor should have overruled the pleas even
if proper in form or at least that his suggestion
that the defendants need not answer to prevent theé
entry of a decree affecting their life, liberty or

>

property, was too broad, it most it should have
been affecting their life, liberty or property with-
out the State, for as will be hereafter shown the
court properly could subject the defendants prop-
erty within the State to the satisfaction of such
decree as might be made.

The defendants however, before the Vice Chancel-
lor had determined as to the form of the decree, had
secured the signing of an order in the usual form
that the pleas do stand and be allowed. Upon
subsequent argument asked for by the Vice-
Chancellor with respect to the form of amend-
ment to the order that he proposed to make, he
came to the conclusion that the pleas were bad
and so held them in an opinion (page 31) and
upon that opinion the orders overruling the pleas
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were entered,—and upon appeals from such orders
the matter nbw Come® before this court.

The orders of a Vice-Chancellor may be sus-
tained upon several grounds:

First. Upon the ground stated in his opinion,
that is, that the pleas were bad in form.

Second. That pleas are improper because they
commence with a special appearance without
leave of Court.

Third. The pleas are bad both in form and
substance, because:

(a) The method of setting up by plea to the
jurisdiction the fact of non-service of non-resi-
dent individuals is improper and the case may be
distinguished from that of American Palace Car
Company vs. Wilson.

(b) Because the method of setting up improper
service by plea as permitted by the case of the
American Palace Car Company vs. Wilson is
improper and that case should be overruled.

(c) Because the defendants may be compelled
to answer the Bill of Complaint at least as to
part of the relief prayed for, to wit: the ascer-
tainment or assessment upon the stock held by
them and may be enjoined from transferring
stock, and may be brought in the suit for such pur-
pose by order of publication notwithstanding the
Fourteenth Amendment of the Constitution of the
United States.

(d) Because the complainants may secure a
decree that will be valid within the State and
which the lands and property of the defendants
within the State may be taken to satisfy, the
Court having the power to subject in this suit
property within the State of non-resident de-
fendants, to the satisfaction of claims arising
within the State.



I« Upon the ground stated, in his opin-
ion, that is that the pleas were had
in form.

The orders may be sustained upon the ground
given by the Vice Chancellor. 1 can add but
little to what has been said by the Vice-Chancel-
lor in his opinion commencing on page 31 of the
State of the Case. &£2ach one of the pleas pur-
ports to be to the whole of the hill and says that 10
the defendant has not been served with process
in this cause within the State of New Jersey,
not at all, and that he is now and was at the
time when the suit was begun a resident of a
foreign state and not subject to service of pro-
cess within the State of New Jersey, and he
pleads Article 14 of the Constitution of the
United States to the jurisdiction of the Court
and prays to be dismissed with his costs. If
all the facts stated in this plea be true, the de- 20
fendant would yet be subject to the jurisdiction
of the Court of Chancery. He is a natural person
and may come within the jurisdiction at any
moment, and if he does he may be served with
process and if served with process within the
State of New Jersey, whether he be of foreign
residence or not, a decree may be made against,
him in the suit which will bind him personally, as

the Vice-Chancellor aptly put it:
r « § # 30
1 know of no principal of law recognized

in the State of New Jersey which exempts
the citizens of another State of the Union
from the service of process within the State
of New jersey; and therefore, it is certainly
bad pleading for a defendant to set up as
a bar to a suit in New Jersey that he is a
resident of another State and is not subject
to service of process within the State of
New Jersey. As a matter of law and of fact,
he is subject to the service of process with-
in the State of New Jersey whenever he may 40

Mew Jersey State library
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be found therein (subject to certain ex-
emptions based upon his reason for being in
the State, i.e., attendance at Court and the
like). Nor is that part of the plea which
sets up the fact that he has not been served
with process in this case within the State
of New Jersey, nor at all, a good plea because
it does not appear from anything in the plea
that the complainant has yet sought to serve
him with process within the State of New Jer-
sey or at all, and it does not, therefore, follow
that if and when the complainant so seeks
to obtain jurisdiction over the defendant he
may not, in the first place, serve him within
the State of New Jersey, nor, in the second
place, obtain service by some other method
of substituted service recognized as efficient
by the Courts in this State and in the
Federal Government.” s s

It is necessary in a plea to set up every fact
relied upon because the only record before the
Court upon hearing on bill and plea is the
bill and plea.

in Rawnfis vs.. Moss, 6 Hare, 604; 67 Full Eng.,
Reprint, 1304, there was a plea to a bill of re-
vivor by the representatives! of a deceased defend”
ant, that the party whom they represented was
never served with subpoena to appear and answer
and did not appear to nor answer the original
bill and the plea was overruled as insufficient in
substance in not excluding the fact that the de-
ceased party might by other means have been
bound by the proceedings in the original cause.

It will be observed that this was a plea to a
bill of revivor which is practically a supplemen-
tal pleading to a cause then pending in the Court
of Chancery and yet the Court held that it would
not look at its files to see what had taken place,
but that it was essential for the pleader to set
up in his plea every fact upon which he relied
and to negative every intendment.
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¢ Under the title Pleas in' Equity, 16sEncy. Plead-
ing and Practice, p. 603, it is said:

“A plea must set up a complete defense
so that issue may be taken upon it. It must
be specific, distinct and perfect in itself, state
facts which if true will make an end of the
case, or that part of the case to which it is
directed, and if all intendments inconsistent
with the case made by the bill are not ex-
cluded by the averments of the plea it is held
to be insufficient.”

In Meeker vs. Marsh executors, 14 Eq. at p. 198,
the syllabus “when all the allegations of the plea
being taken as true do not make out .a full de-
fense; or when necessary facts are to be gathered
by inference only; the plea cannot be sustained;”
the Chancellor stated p. 202: “such is the peculiar
nature of this kind, of plea in equity that a Court
should always be careful to see that it sets forth
plainly and explicitly every matter necessary to
constitute a complete defense and bar to the com-
plainant’s claim .For if the plea be allowed.by the
Court as correctly pleaded and is afterwards prov-
ed the cause is at an end. The allowance of a
plea says Lord Redsdale, “is as complete a judg-
ment against the claims of the plaintiff, as can
be given on the most solemn and deliberate hear-
Jng of the cause on the pleadings and proofs pro-
vided the truth of the plea be established by evi-
dence; 2 Scho. & Lef., 725, Roche ps. Morgell.

Mount vs. Manhattan Company, 14 Stew., 211;
Van Flee t, Vice-Chancellor said:

“A plea in equity in order to constitute a
bar to the complainant’s whole right of action
must aver every fact essential to make out a
complete defense,” citing McEwen vs. Broad-
head, 3 'Stock 129; Davison’s Exr. vs. Johnson
1C. E. Gr,, 112. ,

sa And the strictness of the rule was recognized
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by this Court in Fennimore vs. Wagner, 73 Eq.,
368, where the language of Judge Story in his
work on equity pleading, Section 697, as follows
is used:

«If the plea is upon argument held to be
good or if the complainant admits it to be so
by replying to it the truth of the plea is the
only subject of inquiry remaining, so far as
the plea extends, and nothing but the matters
contained in the plea as to so much of the bill

10 as the plea covers is in issue between the par-
ties; * * * and, if the defendant proves
the truth of the matters pleaded the suit, so
far as the plea extends is barred.”

And the language in 1 Dan. Ch. Pr. ch., 15, Sec.
4 where the rule is stated as follows is used:

“If the complainant reply to the plea he
thereby makes as full an admission of its val-
idity as if it had been allowed upon argument,
so that if the defendant at a hearing proves

20 his plea to be true, the bill must be dismiss-
ed.”
And the rule was again recognized by this Court
in Ewald vs. Ortynshy, 79 Atl. Rep., p. 276.

Upon an argument upon bill and plea it has al-
ways been held that nothing but the bill and plea
is before the Court.

In the case of Rawlins vs. Moss., 6 Hare 604,
the Court refused to yield to the insistment upon

30 a plea to a bill of reviver setting up that the de-
fendant’s predecessor had not been served in the
suit to be revived, that the court should look at
the files; the records of that suit were before the
Court which however, held the plea bad because
it did not exclude the fact that the deceased party
might have been brought into the suit by some
other process.

A well known plea is that mentioned in 1 Dan.

40 6th Ed., P. 639, pleas of matters of record or as
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of record in the Court itself or eorne other Court,
and a great deal of attention is given commencing
p. 659 to this class of pleas, and it is there held
that all of the facts must be set up in the plea
although the facts appear of record in the very
Court in which the plea is filed and in a cause
between the same parties and the reason of the
rule is apparent. It is because if the facts stated
in the plea, not the facts stated in the plea plus
the facts appearing by some other papers filed in
the cause but the facts stated in the plea alone,
are true that this ends the suit and results as the
Court has said in as complete a judgment against
the claim of the complainant as can be given on
the most solemn and deliberate hearing of the
case on the pleadings and proofs. Meeker uvs.
Marsh, executors, 14 Eq., 202; Ewald vs. Ortin-
sky, 79 Atl. Rep., 270; Fennimore vs. Wagner, 73
N. J. Eq., 367.

If the pleas at bar are good in substance and
in form and are true, not only are the defendants
dismissed from the suit for the time being, but
there is a judgment against the claims of the
complainant which would bar a subsequent suit in
this or any other state. It cannot be said for one
moment that if it is true that the defendants have
not been served with process in the cause and that
they are now and were at the time when the suit
was begun citizens of a foreign state, that they are
not subject to service of process within the State
of New Jersey as stated in the pleas, and therefore
the pleas are false in this particular; nor is it law
that if the facts stated in the pleas, to wit, that
they had not been served with process in the
State of New Jersey in the case, and that they are
now and were at the time the suit was commenced
residents of a foreign state that the Court can-
not acquire jurisdiction over them so that a per-
sonal judgment may be rendered against them. So
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that if you admit all of the facts stated in these
pleas to be true the pleas must be overruled be-
cause those facts do not prevent the Court from
acquiring jurisdiction over the defendants. If
the plea, be held to be good in form and substance
and these facts are true, then the Court cannot
acquire jurisdiction over the defendant, in the
cause, because the sustaining of the pleas will
dismiss the cause and there will be no cause
10 pending nor can a subsequent suit be brought upon
the same cause of action within any other jurisdic-
tion because the sustaining of the plea is a con-
clusive judgment as to the claims of the plaintiff.
This Court said in Ewald. vs. Ortinsky, 79 Atl.
Rep. P. 271, referring to the case of the American
Palace Gar Go. vs. Wilson, “we of course did not
intend to say and did not say that a defendant in
an equity suit who was a resident of the state
and subject to be brought within the jurisdiction
20 of the court by the compulsory process could after
the bill was filed but before subpoena was served
upon him successfully challenge the jurisdiction
and obtain a dismissal by pleading that he had
not been served. The mere statement of the prop-
osition exposes its absurdity for if such was the
situation a defendant could always defeat the
complainant’s claim if he could manage to fore-
stall the service of subpoena by filing such a plea,
30 gnd this was the identical situation disclosed by
the proofs taken on the issue tried for service of
process upon a person not an officer or agent of
the defendant corporation is not a service upon
the defendant at all, and the case stood in its
legal effect as if no subpoena had been issued
against it. Of course, if the complainant’s solici-
tor had discovered the situation before the filing
of the plea by the defendant he would have been
entitled to set aside the return of the service made
40 by the Sheriff and to the issuance of a new sub-
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poena to the defendant. By the filing of the plea
however, setting up facts which were alleged to
be a bar to the complainant’s right of relief, the
joinder of issue thereon and the sustaining of
these facts by proof the defendant was entitled
to a decree dismissing the complainant’s bill not-
withstanding that the facts set out did not con-
stitute a valid defense to the suit provided the
plea and replication were permitted to remain
upon the record.”

And so in the case at bar. If we admit for a
moment that the Court may look at the files and
find a subpoena returned against the defendants
not served and order publication and service of
publication upon them in a foreign state the
reasoning of the Court of Errors in Ewald vs.
Ortinsky is just as applicable to such a situation
as it is to a case of a resident defendant. It must
be admitted that a non-resident natural persons
are as subject to the jurisdiction of the Court of
Chancery of New Jersey as a resident and the
only question is whether or not the Court has ac-
quired jurisdiction over them. Whenever they
come within the State except upon certain occa-
sions when they are exempt they may be served
with process. That the subpoena in the case at
bar was not served upon them is no indication
that a new subpoena cannot be issued and served
upon them; that an order of publication has been
made against them is no indication that they may
not at some subsequent time during the pendency
of this litigation come within the State and so
subject themselves to the service of subpoena and
that a new subpoena will then be issued and ser-
ved upon them. Yet if the rule contended for by
the appellants be correct, a non-resident person
could after a bill filed but before subpoena was
served upon him successfully challenge the juris-

10
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In Ewald vs. Ortinsky the Court said that ser-
vice of a subpoena upon a person not an officer
of the corporate defendant was no service at all,
so it is contended in the case at bar by the appel-
lants that the service of the order of publication
upon them is no service at all; yet if a plea simi-
lar to that here pleaded be permitted to stand
such non-resident natural persons who may at
any time become subject to the jurisdiction of the
Court can before process be served upon them
(they at all times contending that publication is
not proper process and no service at all)
come into this Court and secure not the setting
aside of the process but a formal judgment con-
clusive upon the complainant’s claim and the lan-
guage of the Court in Ewald vs. Ortinsky to wit:
that the mere statement of the proposition ex-
poses its absurdity applies, for if such was the
situation the defendants could always defeat the
complainant’s claim if they could manage to fore-
stall the service of subpoena by the filing of such
pleas.

The appellants in their brief state upon page
10, “the averment in the pleas that the defendants
were not served with process in the State of New
Jersey is sufficient; the word process includes any
form of notice authorized by law for bringing the
defendant into Court.” This is not significant be-
cause the mere fact that they have not been ser-
ved with process does not exclude the fact that
they may be served with process and is clearly bad
under Ewald vs Ortinsky. A plea to the juris-
diction of a Court of General Jurisdiction must
aver facts showing the absence of jurisdiction and
must be certain in every particular.

Dibley vs. Davison, 25 111, 486;

Moseley vs. Hunter, 3 Ired. L. N. C., 543;

Am. Eng. Ency. of Pleading \md Practice,
Vol. 12 p. 182.
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They must exclude every conclusion against the
pleader; they must show that the Court had, in
no event, jurisdiction.

1 Chitty Pleading, 412;

2 Wm. Saund must be certain according
to the moist rigid rulesof precision, 209
B. C;

Horton vs. Tonnes, 6 Leigh. 47;

They must be certain according to the most rigid
rules of precision.

Heyman vs. Galwell, 36 Mich., 157,
Taylor vs. Picards, 9 Ark., 378.

II. The pleas are improper because
they commence with a special appear-
ance without leave of the Court.

An appearance in the Court of Chancery must
be general and a defendant will not be permitted
to take any steps in the cause until an appearance
has been entered in his behalf.

Dan. Ch. Pleading & Practice, 4th Ed.,
p- S36.

Even though he denies the jurisdiction of the
Court.

Felkin vs. Lord Herbert, 1 Dr. and S.
M., 608.

Even if he desires to object to the regularity

of the proceedings by which the plaintiff has
sought to compel his appearance he must first
enter what is called a conditional appearance

1 Dan. Ch. Pleadings & Practise, 536
and cases cited.

To enter such conditional appearance, he must
obtain an order which order will not be granted
except upon his entering into a stipulation to
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abide by the result of the decision of the point
raised by him.

1 Dan. Ch. Pleading & Practice, 537 and

cases cited.
Hervey vs. Hervey, 78 Atl. Rep., p. 772.

The defendants in the cause at bar have inter-
posed the plea that hey were improperly served.
The pleas have been set down for hearing. This
amounted to a demurrer on the part of com-
plainants. The Court has overruled the pleas.
The defendants may now file their answers to
the bill on the merits and after litigating upon
the merits in the main cause may take the case to
this Court, and upon a decision being handed
down by this Court against them may then in
case any of their property should be taken under
such a decree litigate in the Courts of the United
States the question as to whether or not they
were properly served. Thus, after having litigated
in the Court of Chancery and in this Court as
to the legality of the service upon them, and that
having been decided against them and having then
litigated in the Court of Chancery and in this
Court upon the merits of the cause, they would
not be bound by any decree made by the Court
of Chancery or by this Court, but, after years
of litigation might still, in the Courts of the
United States, question the legality of the service
upon them. The question of service is wholly
collateral and incidental and should have been
definitely settled in the inception of the cause
and before the time of the Court below and of
this Court was taken up in deciding that which
finally is absolutely ineffective. Such is the
result of the practice of permitting the filing of
pleas with special appearance.

Groel vs. United Elec. Light Co., 60 Atl.

Rep., 824;
Harhness vs. Hyde, 98 U. S., 476.
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This result would be avoided if when the de-
fendant files its plea it commences with a con-
ditional appearance to wit; a condition that in
case the point be decided against him he will be
bound by further proceedings, or at least a con-
dition that if he litigates upon the merits of the
Nase he will be bound by the decision as to the
legality of the service against him. Such a condi-
tional appearance was always required under the
English practice.

Dan. Ch. Pleading & Practice, 4th Ed.,
Vol. 1, p. 536.

Qroel vs. Un. Elec. Light Co., 60 Atl.,
824;

Hervey vs. Hervey, 38 Atl. Rep., 772;

Romaine vs. Union Ins. Co., 28 Fed., 625.

That such an appearance is proper and that the
State Courts may properly compel such a condi-
tional appearance has been held by the Courts of
the United States.

York vs. Texas, 137 U. S., 15;
Kaufmann vs. Waters, 138 U. S., 285.

This defect in the plea is one of substance and
can be taken advantage of upon the hearing.

Croel vs. Un. Elec. Light Co., 60 Atl.,
824;

Corlies vs. Corlies, 23 N. J. Eq., 197;

Davidson’s Exrs. vs. Johnson, 16 N. J.
Eq., 112.

In Romaine vs. Union Insurance Company, 28
Fed. Rep., 632, the Court goes fully into the
English Practice and says, that under the English
practice it was always essential before any step
could be made to vacate service of process to put
in this conditional appearance, and that it was
necessary with us holding that the general rules
in equity bringing in the practice of the High

30
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Court of Chancery in England brought into the
federal system of equity practice this conditional
appearance and stated:

“With us we do not seek to compel appear-
ance at all but only enforce a penalty of
non-appearance by proceeding in the further
progress of the case ex parte and upon a pro
confesso. But, as before remarked, since the
plaintiff may yet need the defendant in Court
to compel an answer under our Equity Rule

10 is and may not wish to proceed ex parte or
pro confesso, it seems to me still essential to
require that conditional undertaking as estab-
lished under the orders of 1841.

III. The pleas are bad both in form and
substance because—

(a) The method of setting up by plea
to the jurisdiction the fact of non-
service of non-resident individuals

20 is improper and the case may be dis-
tinguished from that of the American
Palace Car Company vs. Wilson;

Even if the Court should take notice of the fact
that there was an order of publication made the
case is distinguishable from that of the American
Palace Car Company vs. Wilson because the de-
fendants in the case at bar are natural persons
and subject to the jurisdiction of the Court, and
if at any time they come within the State of
New Jersey may be served with compulsory
process, to wit: a subpoena. It may be that a
foreign corporation not being a natural person is
confined so far as its existence is concerned to
the State of its incorporation, or at least to such
States as it has been authorized to transact busi-
ness in so that properly it may be pleaded by a
corporation not doing business within the State
of New Jersey, not recognized by the laws of the

40 State of New Jersey that the Oourts of the State
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-of New Jersey have not nor ever may have juris-
diction over it in the suit then pending because
if at the time of the filing of the bill the corpora-
tion is not a corporation doing business under the
laws of the State of New Jersey nor recognized by
its laws, it is not in existence so far as the State
of New Jersey is concerned,—and a suit against a
non-existent thing of course is defeated, and the
mere fact that the thing against which the bill is
purported to be filed subsequently comes into ex-
istence under the laws of the State of New Jersey
does not relate back to the time of the filing of the
bill so as to give the Court jurisdiction of it in
that cause, and therefore, a plea that the non-
resident corporation not having been served with
process within the State and not being recognized
by the laws of the State and not doing business
within the State, is not subject to the jurisdiction
of the Court may possibly be good; but a plea by a
non-resident natural person who has an existence
according to the laws of this state and who under
the Constitution of the United States is entitled
to all the privileges and immunities of a citizen
of this state, including the right to hold and dis-
pose of property, and who may become subject
to the compulsory process of the state by coming
within the state at any time, that the Court has
no jurisdiction over it merely because up to date
he has not been served cannot be good.

10

20

(30

(b) Because the method of setting up
improper service by plea as permitted
by the case of the American Palace
Car Company vs. Wilson is improper,
and that case should be overruled.

The Court of Chancery has complete jurisdiction
of the subject matter of the suit, and complete
jurisdiction of the parties if properly served, and
did have complete jurisdiction of the subject mat-

40
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ter of the suit in the American Palace Car Com-
pany vs. Wilson and of the defendant corporation
in that suit if it were found within the State.
Actions may be brought against corporations do-
mestic or foreign in this State for the same cause
chat actions may be brought against individuals
either resident or non-resident, provided they be
served according to our laws and the doctrine of
due process of law.

Mo. River Tel. Co. vs. Ist Ntl. Bank, 74
111, 217.
Romaine vs. Union Ins. Co., 28 Fed., 626.

The question then is one not of jurisdiction but
of power to enforce jurisdiction. The distinction
between the two lies in this, that in a case of lack
of jurisdiction appearance will not cure, but in
a case lack of power to enforce jurisdiction ap-
pearance will cure. If the defendant here had sub-
mitted to the jurisdiction of the Court, the Court
might make a binding decree. Lack of jurisdiction
and lack of power to enforce jurisdiction are often
confused, and such confusion results in conflicting
opinions upon the point in issue.

Romaine vs. Union Ins. Co., Supra;
Drummond vs. Drummond, 2 Chan. Ap.
Case 3543.

The Court therefore having jurisdiction of the
subject matter and of the parties if properly before
the Court, the question is one of regularity of ser-
vice and cannot be taken advantage of by a plea.

The practice is settled that a plea to the juris-
diction in equity may be of only four kinds.

Story on Eq. Pleadings, Sect. 710;
Dan. Ch. Pleadings and Practise, Vol. I,
4th Ed., 628.

And both writers state that a plea “that the de-
fendant is not properly served,” is not a good plea
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to the jurisdiction. The proper practice where the
defendant objects to the manner of service is for
the defendant to apply to the Court of Chancery
for leave to enter conditional appearance, and that
leave being granted to move to set aside the service
as irregular, and that leave will never’be granted
except a stipulation be entered into that if the
point be decided against the defendant he will
cause a general appearance to be entered.

Dan. Ch. Pleadings and Practise 453
and cases.

On page 537 it is stated that an order giving
leave to enter conditional appearance is necessary;
that it is obtained upon an ex parte motion, but
the defendant must by his counsel consent to sub-
mit to any process which may be issued against
him on such appearance.

Dawson vs. Marchioness of Hasting, 2
Keen, 509.

The cases are fully considered in that of Ro-
maine vs. Union Insurance Company, 28 Fed., 626,
and the distinction between lack of jurisdiction
and lack of power to enforce jurisdiction is plainly
pointed out and the rule as applied to corporations
is considered, page 629; and it is there laid down
that plea to the jurisdiction because of improper
service upon a corporation is ineffective. The
corporation is entitled to the same exemptions as
a natural person and the practice of setting aside
improper service is the same; that the proper pro-
ceeding is to apply for leave to enter a conditional
appearance, and that leave being granted to move
to set aside the service, and the Court as a condi-
tion of granting such leave will always insist upon
a stipulation being entered into that the defendant
will immediately enter a general appearance if the
point is decided against him and the reason of the
rule is considered.

16
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In Romaine vs. Union Insura/rtee Go.} page 628,
the Court said:

“But if the fact be that the parties are of
diverse citizenship or the case be one arising
under the constitution and laws of the United
States, there could be then no question what-
ever of jurisdiction; for under our modern
acts of Congress, the Court may acquire juris-
diction by voluntary appearance and hence a
demurrer or plea for want of jurisdiction
would be out of place for non-constant, but
that the defendants may appear thereafter,
and at any time if not on that service on
some other day, voluntarily and without any
service at all. Hence it could not be proper
to dismiss the bill for want of jurisdiction,
but only to decline to proceed against their
consent, by vacating the service, which is all
the Court should properly do. Except, there-
fore, in that class of cases, peculiar perhaps to
the Federal Courts, where, in certain situa-
tions of residence or citizenship, the power to
proceed against the particular persons is
wholly denied under all circumstances what-
ever, the objection that the defendants to a bill
in equity have not been effectively served with
process to bring them within the presence of
the court for judgment, is not, as at law, one
of jurisdiction to be pleaded by formal plea
to the writ, but one of mere irregularity of
process, properly cognizable on motion, ac-
cording to a practice always prevailing for
that special purpose; and when the case falls
within the exception just mentioned, it is im-
material, perhaps save as a matter of con-
venience and permanency of record, how the
objection be taken; because, however taken, it
must prevail, as it is one that cannot be
waived under any circumstances whatever. It
is always safe, therefore, to appear specially
and move to discharge the process in any case;
for as will be presently seen, if the court has
acquired power, by the disputed process, over
the person of the objector, to proceed against
him, it is a preliminary condition on which
he is allowed to make such appearance that
if the objection be decided against him, he
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shalj submit to defend the bill as if duly
served with process, and he will not be al-
lowed to depart from the Court without a
more general appearance after having been
permitted to appear specially to make his ob-
jection; and, if the service be effective, he
must abide by it on that decision, and not
challenge it again. But if the Court can have
no jurisdiction,—that is to say, no power to
acquire, by the legal service of process of
any kind or anywhere, the authority over his
person to proceed against him,—he is not pre-
cluded from making that defense by any de-
murrer, motion, plea or whatever method may
be available to him after the one just men-
tioned has been decided against him, and he
may at once proceed to make it.

“But, again, if the jurisdictional facts be
undeniable,—as when the plaintiff and de-
fendant are of diverse citizenship, or when the
case is one arising under the constitution and
laws of the United States,—it is all important
that the personal privilege (for it is nothing
more than that) of being exempt from suit
elsewhere than in the Judicial District where
the party resides, or is lawfully served with
process, shall be so asserted as not to bring
the party within the category of one who has
voluntarily appeared to defend the suit; there-
by waiving all irregularities of process, but
never any strictly jurisdictional objection to
the bill, either as to subject matter or its de-
fect in the matter of parties improperly joined,
or omitted to be joined, etc.”

“In the case of corporations like these de-
fendants of course other complications arise,
not now presented for decision, but as to
which, in view of the suggestions of the argu-
ment, it is not improper to say that they are
resolvable by the same principie precisely.
Corporations are entitled to the same exemp-
tion as natural persons from suits elsewhere
than in the Judicial District where they are
domiciled or cormmorant, or where they may
be found doing business under circumstances
subjecting them to the service of process in
that place; and they may voluntarily appear,
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like other people, and waive this exemption
or personal privilege.”

The practice as settled by the English Court of
Chancery was followed in this State in the case of
Hervey vs. Hervey, 78 Atl., 772.

The Learned Justice writing the opinion for this
Court in American Palace Car Company vs. Wil-
son based his conclusion upon Sections 712-714 of
Story’s Equity Pleadings. Upon an examination
of that book it will be observed that Mr. Story is
discussing in these sections a lack of jurisdiction
of the Court and not a lack of power to enforce
jurisdiction; that he does not recognize the right
of the defendant to a bill in equity to file a plea
raising the question of improper service. Unques-
tionably if there is a lack of jurisdiction it may be
set up by plea. Realizing as we must that the
judgment on a plea is conclusive of the plaintiff’s
right as forcibly pointed out by this Court in Fen-
nimore vs. Wagner, 73 N. J. Eq., 367, and Ewald
vs. Ortinsky, 79 Atl. Rep., 271, to permit a non-
resident corporation or non-resident person who
may at any time come within the State and be-
come subject to the service of procés» within the
State, to come in and plead that the process which
has been issued in the State has been improperly
served upon him or it, and upon that plea secure
a judgment, not staying the suit, not setting aside
the service, but a judgment conclusive upon the
plaintiff’s rights which will forever bar the com-
plainant either in this State or in the State of the
defendant’s domicile from securing a judgment
against it based upon the same cause of action,
would seem to be impossible. If the pleas in this
case were sustained the defendants might when
they were sued in the State of their domicile upon
the same cause of action plead that in the suit
pending in this State upon the same cause of
action the pleas at bar had been sustained and
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that judgment was res adjudicata as to the rights
of the plaintiff to succeed, and in view of the
authority of McEwan vs. Broadhead, 3 Stock, 131,
Meeker vs. Marsh, 1 Eq., 202, Fennimore vs. Wag-
ner, 3 Buchanan, 368, the Court of a foreign State
would be obliged to hold that the judgment upon
the plea was res adjudicata and that there should
be no recovery upon the same cause of action in
the State of domicile of the party. Is not this
result absurd? And yet this is the result which
must ensue if pleas similar to the pleas pleaded
in the case at bar are to be sustained.

It is submitted, therefore, that the doctrine in
the case of American Palace Car Company vus.
Wilson is erroneous as applied to corporations
and that case should be overruled. It certainly
does not apply to non-resident natural persons.

10

I11 (c) Because the defendants may

be compelled to answer the bill of com-
plaint at least as to part of the relief
prayed for, to wit: the ascertainment
or assessment npon the stock held by
them and may be enjoined from trans-
ferring stock and may be brought in
the suit for such purpose by order of
publication notwithstanding the Four-
teenth Amendment of the Constitution
of the United States.

As fully stated in the statement of facts, the
Bill of Complaint was filed by the Receivers of
the J. C. Appleby Sand & Clay Company against
the stockholders of that company who had not
paid par upon their stock. The Bill sets up that
the company became insolvent prior to the 13th
day of March, 1908; that proceedings were taken
in the Court of Chancery under the corporation
act and the company was there declared insolvent
and a Receiver was appointed. That the Receivers
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have administered the assets of the corporation,
and have in their hands certain sums of money
amounting to the sum of $13,967.00. That there
are general claims against the company, of $24,-
872.98, and that there will be a deficiency to pay
these and expenses of at least the sum of $20,000.00.

That the Receivers represented to the Court of
Chancery in the insolvency proceedings such facts
and prayed for instructions with respect to pro-
rvWiing against stockholders upon their stock su>
scriptions; that notices were given to the stock-
holders and that finally an order was made by the
Court that the sum of Twenty Thousand ($20,000)
Dollars was necessary for the Receivers to collect
from the stockholders in order to pay the debts
of the insolvent corporation and the expenses of
the Receivership. The order does not pretend to
make an assessment against each stockholder, nor
does it pretend to determine which stockholders
are liable. It merely fixes the amount which it is
necessary to raise from stockholders and directs
the Receiver to bring such proceeding as may be
necessary to collect such moneys from the stock-
holders. The Bill then sets up the facts with re-
spect to the incorporation of the company and the
issuance of its stock some of which it is alleged
was issued for no value whatever; other of which
it i*s alleged was issued for property purchased
which was worth Five thousand ($5000) Dollars,
whereas the stock issued was One Hundred thou-
sand ($100,000) Dollars; that certain of the stock-
holders are insolvent; that in view of the difficul-
ties to be adjusted between the several parties
primarily or ultimately liable either to pay the
debts of the corporation or to contribute for the
purpose of doing equity among the stockholders,
and the parties are so numerous and hold such
varied relations to each other and to the company
that to avoid multiplicity of suits and to make
possible a prompt and equitable settlement as be-
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tween all parties interested, of the rights and lia-
bilities of each that it is desirable and necessary
that, all parties be joined in one action.

Thé prayer of the bill is (pages 10 and 11)
“that it may be ascertained by the Court how
much, if anything, has been paid by each of
said stockholders upon the stock held by them
and how much remains unpaid, and that an
account may be taken, and that it may be
ascertained by this Court what amount it is
necessary to collect from the stockholders for
the purpose of meeting the debts of the cor-
poration and the expenses of the receivership;
that investigation may be made as to the
financial , responsibility of the parties afore-
said, and that it may be determined what
amount, if any, should be collected from and
paid by the various parties aforesaid, and that
the said defendants may be ordered and di-
rected to pay the balance due upon their stock
until they have paid par upon the same, or to
pay so much as may be necessary to do equity
among the stockholders or that an order may
be made directing that they pay so much as
may be necessary to pay the debts of the cor-
poration if the Court of Chancery shall deter-
mine that they are not liable for the par value
of their stock, or to pay so much as may be
necessary to do equity among the stockhold-
ers.” . %

It will thus be seen that the relief asked for by
the complainant is two fold, 1st, an ascertainmentof
the amount which each stockholder shall pay, or,

in other words, an assessment; 2nd, a decree that
they pay it.

If any part of the relief asked for by the com-
plainant can be granted the pleas must be over-
ruled in whole.

It will be observed by a consideration of the
brief of counsel for the appellant that before ob-
jection was made that the pleas were bad for the
reasons stated in the opinion of the Vice-Chancel-

1>
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lor lie had concluded that he would let the pleas
Btand to the end that no answer need be made by
the defendant to prevent the entry of a personal
decree against them or a personal judgment affect-
ing their life, liberty or property, but not to the
end of dismissing them from the suit so that a
decree may not be made against them in the mat-
matter of ascertainment or assessment upon stock
binding upon them as defendants in this suit. In
other words, the Vice-Chancellor intended to sus-
tain the pleas to so much of the bill as he thought
they were properly pleaded to and overruled them
as to the rest.

Counsel for the appellant argues that pleas may
be sustained in part and overruled in part, citing
1 Dan. Ch. Practice, 611, but it is insisted that
where a plea purports to be to the whole bill and
answers to a part of the relief sought the plea
should be overruled in toto.

in

Hook vs. Dorman, 1 Sim. St., 227,
57 Full English Reprint, 92,

the Court overruled the plea because it was plead-
ed to the whole bill where it was only an answer
to a part.

In

Barker vs. Ray, 5 Madd., 64,
56 Full Eng. Reprint, 819,

the Court said:

“The plaintiff according to the case made
by the bill has a right to the aid of a Court of
Equity for the production of this Will to sup-
port his title at law and the plea leaves this
part of the case untouched,” and overruled the
plea.

In
Higgins vs. Growfurd, 2 Vesey, Jr., 570,

30 Full Eng. Reprint, 781,

the Court overruled the plea because it did not
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appear with certainty to what part of the bill it
:applied.
- in ;A ci-ei iiliigr D %

Wood vs. Riker, 1 Paige, 617,

it was held that a plea of the statute to the whole
of a demand is bad where it was good only as to
part.

m In -

In re Van Hook, 3 Paige, at pp. 418-419,

the Court said :

“Whenever a plea or demurrer does not ex-

tend to the whole bill or there is a demurrer

as to one part and a plea to another part or

separate pleas to different parts of the bill,

the plea or demurrer should clearly express

what part of the bill it is intended to cover

or thé particular parts to which each defence

is intended to be pleaded,” and overruled the
plea. 20

: mln ». e m <

Jarvis vs. Palmer, 11 Paige, at p. 659,
thé Court said :

“This plea, however, is defective in point of
form because it does not state with sufficient
certainly the part of the discovery sought by
the bill which it was intended to cover.”

The same rule applies to pleas as to demur-
rers in this respect; that where the plea or
demurrer do not go to the whole bill but only
to a part of the discovery or relief sought, it
must clearly and distinctly point out the par-
ticular parts of each which said plea or de-
murrer is designed to cover, that is, the part
of the discovery and relief intended to be
covered by the plea or demurrer must be set
out in the words of the bill or by such a de-
scription that the Court will not be obliged to
look into the whole bill to find the part that is
covered by the demurrer or plea.”

And the matter is settled in our own State in m
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Emley vs. Mount, 5 Stew., page 469, where a bill
was filed to foreclose a mortgage for both principal
and interest, and the plea thereto purporting to be
a plea to the whole bill but setting up a defense to
the principal of the mortgage only, was held bad
and overruled, the Court saying,

“The plea is to the whole of the bill; it does
not extend to the whole, however, but only to
the right to recover the principal of the mort-
gage. It does not coverthe right to the interest.
It is therefore bad. It will be overruled.”

It is insisted, therefore, that if there is any re-
lief asked for in this bill that could be properly
obtained against the defendants upon the service
as made the pleas would be bad and should be
overruled in whole and not allowed to stand as to
part of the bill and overruled as to rue balance
as was suggested by the Vice-Chancellor.

It is unquestionably true that a decree may be
made marshalling the assets of the corporation,
determining the value of the property transferred
to the corporation and adjudging what money is
necessary to be raised from the stockholders and
making an assessment upon the stock. The pur-
pose is to permit the Court to determine how much
of a call it shall make upon each stockholder,—
such an order might have been made in the insol-
vency proceedings and if made would have been
binding upon the stockholders whether served with
process or brought in by notice.

In Hood vs. McNmighton, 25 Vroom, 427, the
Supreme Court said :

“the insistment that it was unnecessary and
therefore illegal to require the defendant to
pay the full amount unpaid on his shares
in order to satisfy the debts of the company
cannot be entertained in this Court. The de-
cree of the Court of Chancery requires the
payment of the entire amount and the valid-
ity of that decree cannot be drawn in question
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in this suit which is collateral to it. The Re-
ceiver stands in the place of the stockholders
as their representative and all the rights of
the company reside in him. The company
before insolvency could have called the whole
amount unpaid and such a call could not in
the absence of fraud have been questioned by
the stockholders.”

In Cumberland Lumber Company vs. Clinton
Bill Lumber Mfg. Co., 57 Eq., 627 this Court said:

. . 10
“The proper tribunal to ascertain the

amount necessary for these purposes is a
Court of Equity since Courts of Law have no
procedure directed to the marshalling of as-
sets and liabilities requisite in such a calcula-
tion. The ascertainment may be made on a
petition filed by the Receiver against the
stockholders in the suit wherein the corpora-
tion was adjudged to be insolvent for it seems
to be settled that a stockholder is so far an in-
intergral part of the corporation that, in the
view of the law he is to that extent privy to 20
those proceedings and when in such a suit an
assessment on the stock has been ordered by
the Court to meet corporate liabilities and an
action is brought against a stockholder to
collect his quota he cannot thereafter ques-
tion the propriety of the assessment. Citing:

Hawkins vs. Glenn, 131 U. S., 319;
Hood vs. McNaughton, 25 Vroom, 425.

“In the former case it was also held that
the lack of notice to the stockholder individ-
ually would not deprive the assessment of its
conclusive character against him in the suit
brought to enforce it. This, however, does
not necessarily imply that a Court of Equity
when asked to order such an assessment
should not see that the individual stockhold-
ers have a reasonable opportunity to be heard
on the application. On the contrary these de-
cisions seems to indicate that the order is the
result of an exercise of judicial power and,
therefore that it should be made only in ob-
servance of those rules which are designed to 40
insure the administration of justice.™
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A consideration of this case indicates that the
Court does not hold that the assessment must he
made in the insolvency proceedings or that the
assets must be marshalled in that proceeding. It
held that the action of the Court in making the
assessment was judicial and must be taken so that
the individual stockholders would have a reason-
able opportunity to be heard and should be made
only in observance of those rules which are de-
signed to insure the administration of justice.
There is no case holding that the assessment
cannot be made upon a bill filed by the receivers
against the individual stockholders and it would
seem that upon principle such a bill is main-
tainable.

It may well be that the matters to be considered
are such as should not be considered upon a mere
petition in the insolvency proceedings. It is ne-
cessary in the case at bar in order that a proper
assessment may be made to determine the value of
the property transferred by the individual stock-
holders to the company so that it may'be determ-
ined how much each stockholder owes.

In See vs. Heppenheimer, 69 Eq. at p. 80, the

Court said:

“No question has ever been raised but that
the receiver of an insolvent corporation in this
(State has always by his appointment been
vested instanter with all the rights and prop-
erty of the corporation and that he is in truth
and fact Receiver both for the stockholders
and creditors and in a great majority of cases
practically of the creditors only. It has al-
ways been the practice of this Court, first to
ascertain the whole amount of the unpaid
debts; Second in case of unpaid stock sub-
scriptions or stock issued without payment,
to determine the names of such stockholders
and the amount due from each; and third to
make an assessment against these stockhold-
ers, which in case an action at law is brought
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based upon that assessment is conclusive
against the stockholders.”

“But the power and duty of this Court in
the premises is distinctly upheld by the Court
of Errors and Appeals in Cumberland Lumber
Co. 'vs. Clinton Hill Mfg. Co., 57 Eq. 627,
where it was distinctly declared that it was
the province of this Court to determine the
amount necessary to be raised and to dis-
tribute the same among the stockholders liable
and that when such determination and assess-
ment has been made by this Court it is bind-
ing upon the stockholders and that its action
in that behalf was judicial and therefore must
be taken according to the fundamental prin-
ciples of justice and reasonable notice be
given to the parties to be affected thereby.”

And the Court proceeds to state that it is neces-
sary to take into consideration the solvency of
the various stockholders whether they are within
or without the State, whether it is probable that
moneys can subsequently be collected from them
and then to make an assessment and determina-
tion of how much should be pa/id by each stock-
holder, and it is important to state that this suit
was not the insolvency proceedings, but a spit
brought by the Receiver as is the case at bar.

In Bernheimer vs. Converse, 206 U. S., at page
532 it was said:

“It is said that the stockholder is liable
to a proceeding to which he is not a party.
Under a prior act He could only be held if
service had been had upon him personally,
but if we are right in the proposition just an-
nounced that additional remedies may be pro-
vided by legislation then the validity of such
additional enactments depends not necessarily
upon the personal service upon the stockhold-
er, but upon the fact of whether the remedies
provided is a well recognized means of en-
forcing such obligations and not in viola-
tion of constitutional rights. It is true that
the stockholder is not necessarily served with
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process in an action wherein the assessment
is made under the act of 1899 but no personal
judgment is rendered against him in that pro-
ceeding and it has reference to a corporation
of which he is a member by virtue of his hold-
ing stock therein and the proceeding has for
its purpose the liquidation of the affairs of
the corporation the collection and applica-
tion of its assets and other liabilities which
may be administered for the benefit of credit-
ors. In such case it has been frequently held
that the representation that a stockholder
has by virtue of his membership in a cor-
poration is all that he is entitled to. It was
so held in a well considered case in Massa-
chussetts that of Howarth vs. Lombardy 175
Mass., 570; 49 L. R. A. 301

In Hawkins vs. Glenn, 131 U. S., 319, the case
disclosed that upon a general creditor’s bill
against the company and its President and Direc-
tors the Court by a decree adjudicated the in-

debtedness of the company and required an as-
sessment of 30% of the unpaid subscription for

the payment of the debits. It did not appear that
this was an insolvency proceeding, yet the Court
held:

“the stockholder is so far an integral part
of the corporation that in view of the law he
is privy to the proceeding touching the body
of which he is a member.”

The relief prayed for in Wilson vs. American
Palace Car Company, 65 Eq. 730 and Poster vus.
Parker Mercantile Company, 70 Eq. 772, was not
similar to the relief prayed for in the case at bar,
and these cases can have no application to the
case at bar. In the case at bar the Court is asked
to deal with a corporation as an entity and with
a trust fund, created under the statute, of the
unpaid subscriptions to the stock. Becoming a
stockholder each stockholder becomes a contribu-
tor and a party to the trust fund. The Court is
asked in the present bill to administer that trust
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fund, to determine its extent and to determine
how much each one of the contributors owes. By
becoming a stockholder of the company each stock-
holder submits himself to the jurisdiction of the
Courts of this State to determine those questions.
The questions can be determined in no other State.
They must be determined in a proceeding in which
pll the stockholders and contributors are consid-
ered as parties. This suit is as much a dealing
with the body corporate as a res as is the original
insolvency proceeding. It is supplemental to the
insolvency proceedings and so far therefore as the
relief asked for is a mere ascertainment of the
amount for which an assessment should be made
against each stockholder the defendants may be
brought in by publication and the pleas are bad
because they go to the whole relief sought. The
only point upon which there can be any question
is whether or not the court, having determined
how much of an assessment is to be made against
each stockholder, may go further and decree that
the defendant stockholder shall pay this amount.

It is insisted that the Court may for two rea-
sons : 1st, it may be that such a decree will merely
amount to a call and the question as to whether
or not there is proper service under the Fourteenth
Amendment of the Constitution cannot be raised
untii proceedings are taken to take life, liberty
or property. 2d, if the decree is more than a call
and a personal judgment, it is valid.
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I.

It may be tbat such a decree will mere-
ly amount to a call and the question
as to whether or not there is proper
service nnder the fonrteenth amend-
ment of the constitution cannot be
raised until proceedings are taken to
take life, liberty or property.

10 The bill prays that the stockholders who may
be found not. to have paid par on their cap-
ital stock may be directed to pay the amount due
from them. An assessment and call may be made
by the Court.

Hood vs. M’Naughton, 54 N. J. Law, 426;
Sanger vs. Upton, 91 U. S., 58;
Hawkins vs. Gflenn, 131 TJ. S., 328-334,

or it may direct the Receiver to make it.

20 Scoville vs. Thayer, 105 U. S., 146;
Barkalow vs. Totten, 53 N. J., Equity
573.

A call by the Court is a direction to pay. It is
time enough for the defendants to raise the ques-
tion of the Fourteenth Amendment of the Consti-
tution when some attempt is made to take their
property.

The matter is considered in the case of Kwh-
patric vs. Post, 8 Dick., 591 where the court
said:

“This provision by its language relates only
to the protection of property and can be prop-
erly involked only where the record shows that
the taking of property is a direct issue on
the record.”

The Court also cited Kauffman vs. Weotters,
138 TJ. S., 285, where Mr. Justice Brewer writing

40 the opinion said:
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“But the mere entry of a judgment for
money which is void for want of proper serv-
ice touches neither person nor property. It
is only when process is issued thereon or the
judgment sought to be enforced that liberty
or property is in present danger. If at that
time of immediate attack protection is afford-
ed the substantial guarantee of the amend-
ment if preserved and there is no just cause
of complaint.”

“The state has full power over remedies
and procedure in its own Courts and can 1Q
make any order it pleases in respect thereto,
provided that substance of right is secured
without unreasonable burden to parties and
litigants.”

And further the Court in Kirkpatrick vs. Post
said (p. 600):

“If the non-resident defendant in the pres-
ent case should fail to appear and final de-
cree should be eventually entered against him
then, or perhaps not until the attempt to en- 20
force the decree by process against his prop-
erty, the question of his right to protection
under the Fourteenth Amendment may prop-
erly arise—but I can not hold that it has aris-
en by virtue of making the order of publica-
tion for the purpose of acquiring jurisdiction #
of the non-resident defendant, and allowing
him to come in to defend if he wishes.

Kirkpatrick vs. Post was affirmed by this Court
in 53 Equity, 641, where Chief Justice Beasley
writing the opinion of the Court of Errors and 30
Appeals said:

“Why should the appellant object to a
notice that cannot be followed by a decree
against him? Plainly it is not to be assumed
that the Court of Chancery will pronounce a
decree founded on this process that would be
contrary to the Federal Constitution, as a
mere notice to the appellant of the pending
litigation thus affording him an opportunity
of coming in and taking part in it if he sees 40
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fit. It cannot be a subject of complaint as it
can do him no harm. The Court, therefore,
does not feel called upon to speculate with re-
spect to the force, if any, that would be in-
herent in a personal decree against the ap-
pellant founded on this proceeding in ques-
tion. To do so would be in the language of
an old report ‘to jump before we come to the
stile/ v
And so in the case at bar at least to so much of the
prayer as asks also for an ascertainment of the
amount which will be necessary to make an assess-
ment for from each of the stockholders, it having
been universally held that such an ascertainment
binding upon the stockholders may be made when
they are given a reasonable opportunity to come in
and be heard and that such opportunity may be
given by order to show cause or by notice in any
form.

But it is not at all certain that a personal de-

II.

If the decree is more than a call and a
personal judgment it is valid.

(a) Because of the natnre of the suit.

(b) Because the defendants may have
property within the State they not
having excluded this fact by their
pleadings.

But it is not at all certain that a personal de-
cree cannot be rendered against the defendants for
the payment of money in a cause such as is at
present before the Court, to witr a bill by the
receivers of an insolvent corporation against all
its stockholders to enforce the statutory liability
of its stockholders.

The cases upon the question as to what consti-
lutes due process of law all hold that notice is
the object of process and where notice is given in
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no matter what way so long as it is reasonable the
defendant will be bound and the judgment will be
good, at least in the State where the judgment is
rendered.

An examination of the case of Goldey vs Morn-
ing News, 156 U. S., 519, discloses the fact that in
that case, although it was held service of sum-
mons upon a foreign corporation, upon an officer
who was not within the State of New York upon
business of the corporation was ineffectual in the
United States Court, yet the contrary view of the
New York Court is recognized and it is not in-
timated that the view of the New York Court
comes in conflict with the doctrine in Pennoyer vs.
Neff, 96 U. S., p. 714; the case proceeds upon the
theory that the two Courts are separate and dis-
tinct and that although such service might be good
in the New York Court it would not be good in
the U. S. Circuit Court when the case had been
removed to the Circuit Court by an order of re-
moval.

The same doctrine is applied in the case of
Conley vs. Mathieson Alkali Works, 190 U. S., 406.
Neither of these cases hold that such service would
be ineffective for all purposes. In fact in the
case of Goldey vs. Morning News, supra, Mr. Jus-
tice Gray says, citing cases:

“Whatever effect a constructive service
might be allowed in the Courts of the same
government it cannot be recognized as valid
by the Courts of any other government; and
further so a judgment rendered in a Court
of one State against a corporation neither in-
corporated nor doing business within the
State must be recognized as of no validity
in the Courts of another State or of the Unit-
ed States unless service of process was made
in the first State upon an agent appointed to
go there for the corporation and not merely
upon an officer or agent residing in another
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state and only casually within the State and
not charged with any business of the corpora®
tion there.” ;

I do not find a case where the United States
Supreme Court has reversed a judgment of the
State Court founded upon service of process in
the manner herein made as being contrary to the
Fourteenth Amendment to the Constitution. Upon
principle it would appear that the doctrine of the
New York Court is the better and that service in
the manner here made is good, and the doctrine
laid down by the New York Court has been fol-
lowed and applied in this State in the cases of
Kirkpatrick vs. Post supra, and Markey vs. Gor-
donm 5 Yroom, 286 to 291.

The Fourteenth Amendment of the Constitu-
tion gave no new rights; it merely perpetuated old
ones. It did not require any additional proceed-
ings to be instituted to constitute due process of
law; what was due process of law before the adop-
tion of the amendment remained due process of
law after the amendment. (Am. Encyl. of Law,
Vol. 10, p. 305).

The defendants in the case at bar have been
served in strict accordance with the statute.

In Kirkpatrick vs. Post, 8 Dick., 597, the Court
in a case of a Receiver of an insolvent corporation
against its directors to enforce the statutory lia-
bility of the directors, where the defendants had
been brought in by publication and refusing to set
aside the order of publication said,

“The rule limiting by construction the
words of a statute sometimes applies in cases
where the construction of the statute is not
clear, and where the statute as enacted is
within the authority of the legislature. That
the clear language of the act should be fol-
lowed was the rule of construction applied m
the Court of Appeals in Chancery on a similar
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question in Drummond vs. Drummond, L. R.,
2 Ch. App., 32

“The Court of Appeals there held that the
rule of Court authorizing the Court to order
service out of the jurisdiction of a copy of a
bill on a defendant ‘in any suit’ and which
rule had by statute the effect of an act of
parliament could not be restricted to suits
relating to land, stock or shares in England
as provided by previous acts of parliament.
Lord Westbury’s decision in Cookney vs. An-
derson, 1 D. G., J. & S., 365, limiting ther*o
operation of the rule of court to the cases
mentioned in the previous statute was over-
ruled. Mr. Justice Lindley says, in re Anglo
African 8. 8. Company, 32 Ch. Div., 348 to
351, that the question of service out of the
jurisdiction depends upon the statute or rules
having the force of statute.”

“It is to be noted also that since the deci-
sion of Chancellor Halstead, the legislature
has by several acts expressed its intention,
and policy of making non-residents and foreign
corporations parties by publication to suits
founded on personal demands recoverable in
Common Law Courts. * * *7”

“The legislative intention evidenced by
these latter acts negatives the idea that in
any of the cases upon this subject it was
intended to leave to the Courts the power to
limit their express language by constructive
additions, confining their operations to the
cases where the Court might make a final de-
cree or judgment. It was not intended, I
think, that the question of the power to enter 3°
an ultimate decree or judgment should enter
into the question of a right to give notice
of the suit to a'non-resident or that this ques-
tion of jurisdiction should be settled on the
motion to discharge the order of publication.
The plaintiff is entitled to have the question
of jurisdiction settled by a final decree:”

And in Mutual Life Ins. Company vs. Pinner,
16 Stew. 52, Van Fleet, V. C. sustained a decree
against a non-resident defendant brought in by

publication for a deficiency, a personal decree and 40
&id:
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“The Court at the time it made the decree
in question had acquired full and complete
jurisdiction over him by other means than
the appearance. 'He had been proceeded
against as an absent defendant and such no-
tice of the suit had been given to him as the
statute directs. Jurisdiction thus acquired in-
vested this Court with full power to make
such decree as it should think equitable and
just. While it is a fundamental principle of
every civilized code of laws, that no person

10 shall be deprived of his rights, either of per-
son or property, by judicial sentence, without
an opportunity of being heard in his defense,
yet the method by which a defendant shall be
notified of a suit instituted against him so
that the Court may acquire a jurisdiction over
him whether the notice shall be actual or con-
structive is a subject over which the law mak-
ing part of each government has supreme con-
trol.”

Hess vs. Cole, 3 Zab., 116;
20 Moulin vs. Ins. Company, 4 Zab., 222.

In the language of Chief Justice Beasley:

“Every independent government is at lib-
erty to prescribe its own methods of judicial,
process and declare by what means parties
shall be brought before its tribunals.”

Markey vs. Gordon, 5 Vroom, 286.

“A decree pronounced against an absent de-
fendant who has been notified of the suit in
the manner prescribed by the statute is in all
respects just as valid and effectual for all
legal purposes as a decree made against a de-
fendant who had been brought into Court by
personal service of process. The defendant is
not entitled to a decree vacating the decree of
deficiency.”

The case of Pennoyer vs. Neff, 95 U. S., 714 has
been given a much wider application than the de-
cision in that case warrants. The crux of the de-

cision in that case is found in the prevailing opin-
40
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ion,» whette after referring to the fact that the
courts of some states had held that personal judg-
ments rendered against a defendant brought with-
in the jurisdiction by publication were valid with-
in the state, and that other states had held to the
contrary, says:

“Be that as it may the Courts of the United
States are not required to give effect to judg-
ments of. this character when any right is
claimed under them; whilst they aré not for-
eign tribunals in their relation to the State
Court they are tribunals of a different sov-
ereignity exercising a distinct and independ-
ent jurisdiction and are bound to give to the
judgments of the State Courts only the same
faith and credit which the Courts of another

i State aré bound to give to them.”

This was aim the doctrine upon which the case
of Goldy vs. Morning News, 156 U. S., 519 and
Conley vs. Matthieson Alkali Works, 190 U. S. 496
trere decided, and the Supreme Court of the Unit-
ed States has never held that property of a non-
,resident debtor within the State may not be taken
jin execution upon a judgment rendered against
him upon a personal decree where he has received
notice of the suit by publication.

Such a method of procedure could have* been
followed and such property could have been taken
before the adoption of the Fourteenth Amendment
—und as stated in all of the cases the Fourteenth
Amendment of the Constitution created no new
rights but perpetuated old ones, and what was due
process of law before the adoption of that amend'
ment remained due process of law after it.

1

Judge Cooley in his Work on Constitutional
Law, p. 404, citing Mr. Justice Field in Galpin
vs. Page, 3 Sawyer, 93, said:

~The fact that process was not personally
served is a conclusive objection to the judg-
ment as a personal claim unless the defend-

1Q
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ant caused his appearance to be entered in the
attachment procedings. Where a party has
property in a State and resides elsewhere his
property is justly subject to all valid claims
that may exist against him there; but beyond
this, due process of law would require appear-
ance or personal service before the defendant
could be personally bound-by any judgment
rendered.”

Commenting upon this language, Justice Hunt
10 of the U. S. Supreme Court in Pennoyer vs. Neff,
said:

“The Learned author does not make it a
condition that there should be a preliminary
seizure of the property by attachment but
lays down the rule that all a person’s property
in a state may be subject to all valid claims
there existing against him.”

And further cites with approval in the matter

of the Empire City Bank, 18 N. Y., 199, which

20 win be more fully hereafter considered, Hopper uvs.
Mosher, 48 N. Y., 313, where the Court said:

“A brief definition of due process of law is
‘law in its regular administration through
Courts of Justice.” It may not be a legal
proceeding according to. the course of the
common law; neither must there be personal
notice to the party whose property is in ques-
tion. It is sufficient if a kind of notice is
provided by which it is reasonably probable
that the party proceeded against will be ap-
prised of what is going on against him and an
opportunity afforded him to defen.d”

The same language is used in Westervelt us.
Gray, 12 N. Y., 202 and Campbell vs. Evans, 45
N. Y., 356.

Campbell vs. Evans and Empire City Bank are
cases not of proceedings against property to en-
force a lien or claim; but in each of them a per-
sonal judgment in damages was rendered against

40 the party complaining.
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In Jarvis vs. Barrett, 14 Wis. 591, the Court
said :

“The essential fact on which the publica-
tion is made to depend is property of the de-
fendant in the State and not whether it has
been attached * * * there is no magic about
the Writ of Attachment which can make it
the exclusive remedy; the same legislative
power which devised it can devise some other,
and declare that it shall have the same force

and effect. The particular means to be used i

are always within the control of the legisla-
ture so the end be not beyond the scope of the
legislative power.”

From the cases above cited and from the cases
in our own state of the Mutual Life Insurance
vs. Pinner 16 Stew., 57 and Kirkpatrick vs. Post,
S Dick., 598, it is apparent that it was competent
lor a state, prior to the adoption of the 14th
Amendment of the Constitution of the United
States to provide that the lands of a non-resident
within the State might be subjected to be taken
for his debts upon a personal judgment rendered
against him in the State, notice being given to him
my publication or by some other way which would
give him reasonable notice to come in and de-
fend. - A

And as has been often reiterated by the Courts
the 14th Amendment of the Constitution of the
United States created no new rights.

The pleas, therefore not alleging that the defend-
ants have no property within the State are defect-
ive in form and substance and should be over-
ruled, inasmuch as it is necessary in a plea to aver
all the facts which would exclude the right of the

Court to proceed in the case in which the plea is
filed.

If the defendants have property within the
state, the Court of Chancery cannot proceed by
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Writ of Attachment. The legislature has not
provided for proceedings to be commenced in the
Court of Chancery by attachment, but it has pro-
vided for proceedings to be commenced in the
Court of Chancery by publication. And the prop-
erty which the non-resident defendant has within
the State may be reached after the suit has been
started and publication had, by sequestration,
which is, in a sense, equitable attachment.

Suppose the complainants, after the pleas have
been overruled and the defendants failed to answer
did issue a Writ of Sequestration have they
not secured a lien upon the property of the non-
resident defendant within the State, and can they
not subject that property to the performance of
the decree rendered against the defendants in this
suit?

The Writ of Sequestration is employed in the
United States both by the Federal courts and by
probably all those state courts that have full
chancery jurisdiction. It is a mesne process of
attachment to create a lien upon property of every
description.

Steam Stone Cutter Co. vs. Sears, 9 Fed.
Rep., 8; 23, Fed. Rep., 313; 13 Fed.
Rep. 567; 21 Blatchford U. S., 138

Schianwal dvs. Lewis, 6 Fed. Rep., 766;

Reed vs. Northwestern R. R. Co., 33 Pa.

State, 257;
Whitney vs. Belden, 6 Edw. Chy. N. Y.,
386;

Kughler vs. Ward, 8 Md., 254;
Parker vs. Crammer Phillips, Eq. N. C.

2&;
McDonald vs. Sloker, 5 Iredell’s Eq.
(N. C.) 274;

Griffin vs. Carter, id., 413;
Walker vs. Sanchez, 13 Louisiana An-
nual, 505;
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Louisville Water Co. vs. Hamilton, 81
Kentucky, 517;
Clymer vs. Willis, 3 Cal., 363.

But under the practice in equity sequestration
cannot issue until after the suit has been started
and some notice given to the defendant and if the
defendant can come in and plead in an equity suit
that he has been served by publication and that he
is a non resident and not subject to the jurisdic-
tion of the Court and secure a judgment dismiss-
ing the bill upon such a plea being sustained, he
may prevent the Court of Chancery from doing
that which all of the courts have held the courts
of a state may do, to wit, subject the property of
a non-resident defendant within the state to the
claims of citizens' of the State. It is, therefore,
apparent that the objection o f.the 14th Amend-
ment of the Constitution of the United States can-
not properly be made until it is ought to take
some property by virtue of a personal judgment
rendered against the defendant in the State and
only then can it be decided, because it may be
that if the complainants have not proceeded
against the property of the defendant within the
State by sequestration a decree cannot be made
effective against such property, but if the complain-
ants in the course of the suit have proceeded
against this property by sequestration or equitable
attachment as they may do, but not until this or-
der of publication has been made and the defend-
ants brought in by publication, it is certainly sub-
ject to the performance of the decree.

Only in this way does the Court of Chancery
in an original action acquire jurisdiction over
particular property. If the Court of Chancery
cannot proceed in this way then in no case can this
court to subject the property of a non-resident

defendant to the equitable claims of resident of
the State.

10

30

40



jo

«0

40

48

That the legislature had in mind at the time
the act concerning publication against non-resi-
dents was passed the fact that primarily the de-
cree could be operative only against such prop-
erty of the defendant as could be found within
the State and that the legislature intended that
publication should extend to all classes of cases
is indicated by Section 17 of the Act Concerning
Court of Chancery, Revision of 1902 (Laws of
1902, page 516), which is as follows) :

“When a decree shall be made against an
absent defendant, the Chancellor before issu-
ing process to compel the performance of such
decree against such absent defendant, may,
if he deems it equitable so to do, require the
complainant to give bond with such security
and in such sum as he may direct to abide
such decree or order touching the restitution
of the estate and effects of such absent defend-
ant or the repayment of any sums of money
which the complainant may receive by virtue
of such decree but which shall atferwards be
made to appear as hereinafter provided not to
rove been due and owing to him; and in case
no such security shall be given, no process or
execution shall issue to compel the perform-
ance of the decree so made against such ab-
sent defendant but the estate and effects of
such absent defendant may by order of the
Chancellor be sequested and remain under
the direction of the Chancellor to abide sue
order as he shall think just and proper re-
specting the same.”

Under the most rigid interpretation of the doc-
trine enunciated in Pennoyer vs. Neff this method
of procedure upon a final decree is proper be-
cause it only pretends to subject the property of
the non-resident Unthin the State to the satisfac-
tion of the decree and as the Court said in Jar-
vis vs. Barrett, 14 Wis., 591, there is no r”agic
about the Writ of Attachment which should make
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it the exclusive remedy; the same legislative power
which devised it can devise some other and declare
that it shall have the same force and effect. The
particular means to be used are always within
the control of the legislature so that the end be
not beyond the scope of the legislative power.

It is clear from this section of the statute that
the legislature intended publication to apply to all
kinds of suits in equity.

Stockholders of corporations have always been
held to be subject to decrees against them rend-
ered in the court of the domicile of the corpora-
tion and assessments against them based upon no-
tice by publication are conclusive.

In the matter of the Empire City Bank, 18 N.
Y., p. 206, there were proceedings by the Receiver
of an insolvent corporation against stockholders
upon a liability fixed by statute similar to that in
this state and the decree asked was that the
amount necessary to be raised from stockholders
should be determined and a judgment entered
against them for the amounts. The defendants
were proceeded against by publication and it was
sought to raise the question that there was not
due process of law.

The Court said:

“The winding up and settling of the affairs
of insolvent corporations fell within the jur-
isdiction of courts of equity from the nature
of the case, the forms used in courts of laws
not being adapted to such controversies, and
we accordingly find that it was the constant
practice of the Court of Chancery to enter-
tain suits for that purpose and by its decree
to determine who were stockholders and con-

* tributors and in what proportions they were
to contribute and to cause an account to be
taken of the unsatisfied debts and liabilities
an to decree a distribution accordingly.
Slee vs. Bloom, 19 Johns, 456 and Briggs vs.
Penniman, 8 Cow., 387 are examples of suits
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of that character and the jurisdiction was af-
terwords and before the adoption of the Con-
stitution regulated by statute” and further;

“We have not been referred to any adjudi-
cations holding that no man’s right of prop-
erty can be affected by a judicial proceeding
unless he has personal notice. It may be ad-
mitted that a statute which should authorize
any debt or damages to be adjudged against
a person upon a purely ex parte proceeding
without a pretense of notice or no provision
for defending would be a violation of the con-
stitution and would be void but where the leg-
islature has prescribed a kind of notice by
which it is reasonably probable that the party
proceeded against will be apprised of what is
going on against him and an opportunity is
afforded him to defend, I am of opinion that
the courts have not the power to pronounce
the proceeding illegal.”

>

In our own case of Kirkpatrick vs. Post 8 Dick.

at R. 600 the Court said:
o

40

“In the view I take of the case it is not
necessary to decide the question whether the
non resident defendant, by becoming a di-
rector in the New Jersey company and there-
by becoming subject to the duties and lia-
bilities of a director expressly imposed on
him by the act of incorporation of the com-
pany, has impliedly consented, so far as re-
lates to the enforcement of these duties and
obligations to the provisions of the New
Jersey law authorizing service of non resi-
dent by publication. I therefore express no
opinion on the subject.”

Changing the word directors to stockholders
makes the opinion an authority in the case at bar
and is to the effect that the Court will not set
aside an order of publication in a case similar
to the one at bar and if the Court would not
set aside an order of publication, then the plea
setting up the same facts is bad. Kirkpatrick vs.
Post did not go off upon the ground that the de-
fect should be raised by plea and not by motion.
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In Pennoyer vs. Neff the Court said:

“Nor do we doubt that a state on creating
corporations or other institutions for pecuni-
ary or charitable purposes may provide a
mode in which their conduct may be nivesti-
gated, their obligations enforced or their
charters revoked, which shall require other
than personal service upon their officers or
members. Parties becoming members of such
corporations or institutions would hold their
interest subject to the conditions prescribed 1q
by law and further, neither do we mean to
assert that a state may not require a non-resi-
dent entering into a partnership or associa-
tion within its limits or making contracts
enforceable there to appoint an agent or rep-
resentative in the state to receive service of
process and notice in legal proceedings insti-
tuted with respect to such partnership, as-
sociation or contracts or to designate a place
where such service may be made and notice
given, and provide upon their failure to make
such appointment or to designate such place 20
that service may be made upon a public offi-
cer designated for that purpose or in some
other prescribed way, and that judgment ren-
dered upon such service may not be binding
upon the non residents both within and with-
out the state.”

It is insisted that a person becoming a stock-
holder in a New Jersey corporation agrees to the
provision of the statute that he shall be liable for
all the debts of the corporation to the extent of the 34
amount unpaid upon his stock and that he must be
held to agree that such liability may be enforced
against him by the methods provided for in suits
in equity by the legislature in this State and that
he has agreed that suits may be commenced against
him by publication; at least it must be held that
where a suit is commenced as in the case at bar
by the Receiver of a corporation against all of the
stockholders bringing the trust fund into court,
this trust fund being the res in which he, the 40
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stockholder, has an interest, that in such a pro-
ceeding which is ancillary to the proceeding in in-
solvency and which is a necessary proceeding to
enforce the statutory liability under the doctrine
of See vs. Heppenheimer, he must be considered
as having agreed to be brought into such proceed-
ings by publication as authorized by the statutes
of this State mid to be bound by any decree which
may be hade therein.

It is said that in order to reach the property of
a defendant non-resident within the State attach-
ment proceedings may be instituted and that this
is due process of law. The reason given is that
seizure of the property is notice to the defendant
non-resident to come in and defend, otherwise his
property will be taken to satisfy the claims of
citizens within the State.

The ground upon which an attachment proceed-
ing is sustained is that the attachment is a form
of notice.

As a matter of fact the writ of attachment
is merely an antedated execution; after a judg-
ment is obtained execution is issued upon it
and under that execution the property within the
jurisdiction is taken and made to respond to the
claims of citizens. By a writ of attachment the
State merely says we will hold this property
pendente lite and if judgment be rendered sell it.
The effect therefore is merely forwarding the ex-
ecution. If an attachment may be sustained
against a non resident defendant upon the ground
that it is notice, then why is not any reasonable
form of notice which is given by legislative sanc-
tion equally as efficacious? Suppose instead of
issuing an attachment the legislature prescribed
that there shall be a notice issued to non resident
defendants that unless they shall come in and de-
fend the suit their property within the jurisdic-

40 tion will be taken to satisfy the claims of the
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plaintiff in that suit, cannot the legislature au-
thorize such process? The purpose of process is
notice. Attachment is sustained because it is no-
tice. Then why is not any notice sanctioned by
the legislature which is reasonable proper? I
cannot see the distinction between an action com-
menced by attachment which results, after final
judgment in the property of this non resident
being taken to satisfy the claim of the plaintiff
and an action commenced by. any other kind of
notice to the non resident which will result in his
property within the state being taken to satisfy
the claim of the plaintiff.

The end is the same, to wit, subjecting all the
property within the jurisdiction to the claims of
citizens within the jurisdiction and this end being
within the scope of the legislative power as the
Court said in Jarvis vs. Barrett 14 Wis. 491, the
particular means to be used are always within
the control of the legislature. If the legislature
shall think that the publication and deposit in
the post office are likely to give notice, there
seems to be nothing in the nature of things to
prevent their adoption in lieu of the attachment.
The point of power cannot be thus controlled.

“That a State can subject land within its
limits belonging to non resident owners to
debts due to its own citizens as it can legis-
late upon all other matters; that it can pre-
scribe the mode and process by which it is
to be reached seems to me” says Mr. Justice
Hunt, “plain.”

Mr. Justice Miller in Hurlings vs. Caw Valley
R- R, 130 U. S., 559, 32 Lawyers Edition, 1045,
says:

“The owner of real estate who is a non
resident of the State within which the prop-
erty lies cannot evade the debts and obliga-
tions which the law imposes upon him in re-
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gard to said property, by bis absence from
the State. Because he cannot be reached
by some process of the courts of the 'State
which of course have no efficacy beyond their
own borders, he cannot therefore hold his
property exempt from liabilities, debts and
obligation which the State has the right to
impose upon such property and in such cases
some substituted form of notice has always
been held to be sufficient warning to the
owner, of the proceedings which are being
taken under the authority of the State to
subject his property to these demands and obli-
gations. * * * It is therefore the duty of
the owner of real estate who is a non resident,
to take measures that in some way he shall
be represented when his property is called
into requisition and if he fails to do this and
fails to get notice by the ordinary publica-
tions, which have usually been required in
such cases, it is his misfortune aind he must
abide the consequences. Such publication
is due process of law as applied to this class
of case.”

In Louisville and No. R. R. vs. Schmidt, 177
U. S., 236, 44 Lawyers Edition page 747, in the
head note the following appears:

“The mere fact that a proceeding to hold
a party liable to a judgment is by rule to show
cause does not conflict with due process of
law under U. S. Constitution, 14th amend-
ment, for forms of procedure in the State
Court are not contrary to that amendment
provided the fundamental rights secured by
the amendment are not denied.”

And Mr. Justice White said:

“It is no longer open to contention that
the due process clause of the 14th amendment
of the Constitution of the United States
does not control mere forms of procedure
in State Courts or regulate practice therein;
all its requirements are complied with pro*
vided in the proceedings! which are claimed
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not to have been due process of law the per-
son condemned has had sufficient notice and
adequate opportunity has been afforded him
to defend.”

Iowa Central R. R. Co. vs. Iowa} 160,

U. S, 389, 40 Lawyers Edition, 467,
Wilson vs. N. C:, 169 U. S., 586, 42 Law-
yers Edition, 865.

The proceeding in the Court of Chancery by
order of publication is sufficient notice to the de-
fendant that his property within the jurisdiction
is going to be taken in satisfaction of the claims
of the citizens of thi sState and that end is within
the scope and power of the legislature.

In Weeks vs. Weeks, 75 Atl. p. 479 the Supreme
Court held that after judgment had been obtained
in an attachment proceeding, the writ of attach-
ment might be amended and additional land might
be included in the writ and that this procedure
was not in conflict with the 14th amendment
of the Constitution of the United States. It
would seem that this indicates that it is not be-
cause of the lien acquired upon any particular
property at the beginning of the suit that the at-
tachment proceeding is valid, but because the at-
tachment is notice; if it were because the sheriff
had taken certain property and siezed it and held
it that the attachment proceedings could be sus-
tained, then certainly after the judgment and the
writ had become exhausted no more property could

be included within the writ. The fact of includ-
ing additional property in the writ of attachment,

after judgment Is merely to subject additional
property belonging to the defendant within the
State, not covered by the original writ to execu-
tion, because after judgment, the writ of at-
tachment is nothing but an execution. Attach-
ment being due process of law because it is con-
sidered as notice, it would seem to be clear that
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any other method of notice which would be reason-
able, which would be sanctioned by the legisla-
ture is proper. [ think that the legislature might
provide that summons should be published and
that a judgment rendered upon such published
summons might be executed against lands of the
defendant within the State.

“The essential fact upon which the publica-
tion is made to depend is property of the de-
fendant and within the State and not whether
it has been attached. * * * There is no
magic about the writ of attachment which
should make it the exclusive remedy.”

It has been said that attachment is a proceed-
ing in pcm such as foreclosure, partition and the
like. This hardly can be so. A proceeding in
partition or in foreclosure presupposes a lien or
interest in property and an assertion of that lien
or interest. Not so in attachment. A writ of
attachment is but the commencement of an ordi-
nary action in contract or tort between the par-
ties, the result of which is a judgment against
the defendant to satisfy which judgment only the
property of the defendant within the state can
be taken. It is no more a proceeding in rem than
any other proceeding against a defendant to ob-
tain a judgment against him which will result
in the taking of all his property within the State
for that is all that any judgment can effect within
the State.

The suit at bar will result in a judgment
under which the lands of the defendant within
the State may be taken in satisfaction. If this
suit were commenced by attachment it would be
no more a proceeding in rem than it is at the
present time. The result of this suit would be the
same, to wit, the application of the property
of the defendant non resident within the State
to his debts within the State. It seems to be im-
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material whether the plaintiff says to the defend-
ant non resident that he is going to take his
property within the State to apply to the claims
within the State by means of a writ of attach-
ment or by means of any other notice sanctioned
by the legislature. It is fit and proper that all of
the property of a defendant non resident within
the 'State should be made to respond to his obli-
gations within the State and the Court ought not
to hold unless it is obliged to that the property
of a non resident defendant within the State can
only be made subject to such obligations as may
be proceeded upon by writ of attachment, to wit,
at least before the amendment of the prac-
tice act with respect to attachment, litigated
claims on contract. It must be borne in mind
that in this very case the Supreme Court has heid
that the receivers cannot proceed by attachment.
In actions in tort, in actions upon equitable
claims in actions for nuisances, in all other claims
except actions upon liquidated claims in contract,
the citizens within the State would be remediless,
notwithstanding the non resident defendant might
own a large amount of property within the Slate
as is the fact in the case at bar. But the legis-
lature has not left the citizens of this State
in any such predicament; it has provided that
in all actions in equity the defendants may be
proceeded against by publication as a substitute
for a writ of attachment and the result of a decree
in any such suit would, be the sequestration and
the taking of the defendant’s property within the
State in satisfaction of his equitable obligations.

It is suggested in the brief of counsel for the
Appellant that because the orders overruling the
pleas provide that in case the defendants do not
answer within a certain time, then decrees pro
confesso be made against them unless the defend-
ants should within a certain time apply for leave
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to file amended pleas, that therefore these orders
are bad. There is no force in this objection.
The order overruling the plea is the ordinary
form and it has been nniversially held that where
there is a plea to the jurisdiction the defendant
will in no case be permitted to file an amended
plea.

1 Dan. Chy. Pleading, Practise 6 Ed. p.
630.

That the order directs that a decree pro con-
fesso be entered against them does not alter the
situation. A decree pro confesso is merely an
adjudication that the defendant has not answered
the bill and that the Chancellor may make such
decree as may be proper. The decree pro
confesso is not a decree which effects life,
liberty or property nor is it a decree which
establishes any right. It is merely a judicial
declaration that the defendant has not answered
the bill. An appeal cannot be taken from a decree
pro confesso unless the defendant has answered
the bill; neither can an appeal be taken from an
order directing the allowance of a decree pro
confesso unless the defendant has answered the
bill because it is elemental that an appeal will
not lie from a decree which does not affect sub-
stantial rights.

Bearing in mind that the defendants may, if
judgment be against them, appeal to the Supreme
Court of the United States, but that the com-
plainants can not, this Court should be slow in

sustaining the pleas.

It is respectfully submitted that upon all of

the foregoing grounds, the pleas are had both in
form and substance and were properly overruled.

June Term, 1911.
Of Counsel with Respondents.
Merritt Lane,



ENMRJW JERSEY

Court of Errors and Appeals.

Herbe rt Clare: Gilson & An-
oth er, Receiver of J. C. Apple-
by Sand & Clay Company,

Complainants & Respondents,

and

J. Charles Appleby,
Appellant & Defendant, 1

- ) On Appeal.

Herbe rt Clark Gilson & An-|
othe r, Receivers of J.C. Apple-l
by Sand & Clay Company, 1

Complainants & Respondents, 1

and

William R. Appleby, I
Appellant d? Defendant. J

Supplemental Brief |[for Appellants, the
Applebys.

June 27th, 1911.

Mr. Lane, counsel for complainants, has served
upon us his brief. The only points which seem to
require areply are the following:

1 As to the case presented in the bill, It is need-
lee to say that the pleading defendants do not admit

the statements made in the complainants’ brief,
going to show fraud in the first issue of stock, nor



the statement that the second issue of stock was
made “without any consideration whatever.” The
statements in the bill (not those in the baief, except
so far as they are also in the bill) must, of course,
be taken as true for the purpose of determining the
validity of the pleas; but when the proper time
comes, if ever it does come, the defendants will
have their own story to tell respecting the merits
of the case; and their story will be a very different
one from that of the complainants.

1. The brief states that William R. Appleby still
holds fifty shares of the one thousand shares of
stock (second issue) which the bill alleges was issued
without consideration (case, p. 7). That statement
in the brief is a mistake. It appears in the bill that
he does not hold any part of that stock. The bill
states that the one thousand shares were distribu-
ted among the persons named therein, of whom
William R. Appleby was one, and then continues,
that “ said stock has since been transferred unto and
now stands upon the books of the company in the
names of the following persons” adding a list of
names in which the narpe of William R. Applebydoes
not appear. The same thing is true respecting the
50 shares of the first issue once held by him (case p

1 20, p. 6, L 15). There is no statement in the
bill that said William holds any stock whatever.
In fact, he does not own or hold any of the stock.
All that he had was transferred on the books of
the company to another person before the pro-
ceedings in insolvency were begun.

The statement in the brief (p. 2, 1 28), that $50,-
000 worth of stock was issued and sold to the pub-
lic is not supported by the bill.

The whole of the stock issued is accounted for in
the bill as follows:



First issue of stock......... 1,000 shares
Surrendered by J. Chas.
Appleby and cancelled

(case, p. 5, . 25) ..... 495 shares
Still outstanding and held
by said Charles........... 130 «

Now held by eight other
persons named in Sec. 7
of the bill (case, p. 6, L

Second issue of stock (case,
P-6,140) .oooiinninninnn. 1,239 shares
of which 1,000 shares
was “gratuitous” issue
accounted for thus:
Outstanding in the names
of persons named in the
bill, viz., J. Charles Ap-
| 5 (0]0)) OO PPPN 360 shares
1Sother persons named in
bill (case, p. 7, L 30)... 447 ¢

807 ¢
Surrendered by J. C. Ap-
pleby and cancelled
(case, p. 8, 1. 10) ........ 193 “
1,000
Paid for in cash and now
held by 11 persons
named in bill (case, p.
8, 1. 20. eveveene 039  «

------ - «nV, ¢(OIOWUD ULUIUIUg fcjctlU SLOCK, anu
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the original subscribers to such stock and holders
thereof” are liable for $95,000, being the difference
between the par of the stock and the alleged true
value of the property sold by J. Charles Appleby to
the company for the stock (case, p. 6, 1 25).

It also charges that J. Charles Appleby is not re-
leased from his liability on the 495 shares of the
first issue of stock to him, by reason of his having
surrendered it (case, p. 6,1. 3).

It also charges that said Charles is not released
from his liability upon the 193 shares of the second
issue of stock, which he surrendered (p. 8, 1 10).

The bill charges that some of the stockholders
liable on unpaid stock are insolvent (case, p. 10, 1
10). And that the stockholders who hold fully paid
stock claim that they are entitled to be reimbursed
from those stockholders who have not paid for their
stock, until the amount paid on stock shall be equal-
ized among all stockholders; that is, “ to do equity
between the stockholders” (case, p. 9).

The bill contains the following prayers, that the
Court may—

1. Ascertain how much, if anything, has been
paid by each stockholder upon his stock.

2. Ascertain what amount is necessary to col-
lect from stockholders to pay the debts.

3. Investigate the financial responsibility of the
parties.

4. Determine what amount, if any. should be
collected from and paid by “the various parties.”

S. Order the defendants to pay “the balance due
upon their stock” until they have paid par or “so
much as may be necessary to do equity among the
stockholders.”
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2. The brief cites Rawlins vs. Moss, 6 Hare, 604
(67 Eng. Reprint, 1304), in support of his contention
that the pleas ought to state the order of publica-
tion and other proceedings for bringing the defend-
ants into Court. That case does not support Mr.
Lane’s argument. The bill there was for revivor,
aod stated that the original bill was for an account-
ing against a trustee; that the defendants were
served With subpoena; that certain solicitors named
were the solicitors of the defendant Jackson (there
were other defendants); that a decree for an account
was made, and several other interlocutory orders
were made iri the cause, but that before the report
of the Master came in the defendant Jackson died
and an administrator was appointed who was made
defendant to the bill of revivor. The bill prayed
revivor against the administrator. The adminis-
trator pleaded that the defendant Jackson had not
been served with subpoena nor appeared to the orig-
inal suit and that all proceedings therein were taken
without appearance by her; that no subpoena was
ever served on her and no answer put in; that she
was within the jurisdiction, but that the decree
taken was made in her absence, and that the solic-
itors named as her solicitors were not her solicitors
and were not authorized by her to act. It appeared,
however, that she had corresponded with the solic-
itors in question.

The report of the case says: “The Vice-Chan-
cellor (Wigram), without expressing any opinion on
the objections as to the form of the plea, said that
the fact that the late defendant Mary Jackson had
not appeared in the suit, was not of itself conclu-
sive on the question whether the deceased party
was bound by the proceedings in the cause. In
order to sustain a plea the defendant should have
shown not only that deceased defendant had not
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entered an appearance but that there had been
neither act nor acquiescence on her part, nor any
other circumstance by which she was bound by the
former suit. The averments in this respect were
very imperfect.”

This is very far from holding that it is necessary
to aver in a plea matters which appear in the record
of the same cause.

3. Complainants’ brief argues that if the pleas in
this case are sustained the decree will be a bar to
any other suit brought in any jurisdiction on the
same cause of action. It is hardly necessary to re-
ply to this. The final order or decree upon the
pleas will be only to dismiss the suit as to these de-
fendants, and a decree of dismissal for want of
jurisdiction of the person is no more a bar to an-
other action in which jurisdiction exists than is a
judgment of uon suit for the same cause.

The order allowing a plea does not end the suit as
to the pleading defendant; for the plaintiff still has
the right to reply to it. The final order of dismissal
can be made only after hearing-, in case of a reply,
or after plaintiff has failed to reply within time.

4. The brief argues that the practice of setting
up want of jurisdiction of the person of a defend-
ant in a case such as this, is bad practice.

It is the established practice in this State. The
decision of this Court in American Parlor Car Com-
pany vs. Wilson, 65 N. J. E., 730, has been fol-
lowed repeatedly in the Court of Chancery.

Groel vs. United Electric Co,, 68 N. J. E. (2
Robb), 249.

S. C., 69 N. J. E. (3 Robb), 407.

Lanning vs. Twining, 64 Atl., 466.
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And the Court again allowed such aplea in Pus-
ter vs. Park, &c., Co. 4 Robb., 772. The point that
a special appearance may be entered only upon con-
ditions imposed by the Court was decided adversely
to complainants in Groel vs. United Elec. Co., 3
Robb., 397, 407.

S The brief argues that the pleas are defective
in not alleging that the defendants have no property
within this State. The argument is that if the de-
fendants have property within this State, the Court
of Chancery may proceed by sequestration to seize
it. Thatis, complainants contend that they may
take the defendants’ property by sequestration
before decree.

The writ of sequestration is merely a form of exe-
cution. As such, its use is authorized after decree
by the Chancery Act(L. 1902, p. 525, Sec. 17 and 46).
If theuse of this writ will give jurisdiction,to adjudge
liability against au absentee, then the use of any
other kind of execution should confer like power.
The writ was used in England ordinarily as execu-
tion.

2 Dan. Ch. Pr. (1050).

Its use was, apparently, rare and doubtful as
mesne process to compel answer.

11d. (494, 496).

As mesne process its use is confined to enforcing
orders against defendants who are in contempt.

We can find no instance of its use in this State as
mesne process.

And see, Aspinwall vs. Aspinwall, 53 N. J.
E. (8 Dick.), 684.

There is no authority in England for its use (like
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that of attachment against property) to give the
Court jurisdiction of the property of an absent de-
fendant; and we believe no such authority can be
found in America unless given by statute or some
peculiar local custom. See 19 Am. and Eng. Ency.
PI. and Pr. title, “ Sequestration,” p. 540.

To enable complainants to enforce a claim against
the property of absent defendants, it is necessary
that they should have a lien upon the property or
that it should be seized under the process of the
Court. It is the hold upon the property within the
jurisdiction of the Court, eitner by way of lien or
by way of seizure, which gives to the Court power
to adjudicate the liability of an absent defendant
with respect to that property.

6. The brief argues that the pleas are bad in the
whole if they are bad in part. But the brief con-
fuses two different rules of equity pleading. If any
part of a particular defence made by plea is bad, the
whole must be overruled; asif a defendant pleads
one thing which is a legal bar and also another
thing which is an equitable bar, these two making
the defence; if either should appear not to be a bar
the whole must be overruled ; but if defendant plead
a fact which is a complete bar to a part of the de-
fendant’s claim and in his plea allege that he pleads
it to the whole of the relief claimed, the Court will
allow the plea to so much of the bill as it applies to.

1 Dan. Ch. PL (611). Story Eq. PL, Sec.
692, 693.

“When a plea is to the whole of a bill, but does
not extend to, or asit is technically expressed, cover
the whole, the plea is bad.”

Bearnes, Eq. PI , 42.

“But a plea may be bad in part and not in the



9

whole, and the Court will allow it to so much of
the bill as it is properly applicable to; though there
doesnot appear any case in which two defenses
offered by a plea have been separated, and one al-
lowed as a bar. It seems, therefore, that a plea can
be allowed in part only with respect to its extent,
or the quantity of bill covered by it; but that if any
part of the defense made by the plea is bad the
whole must be overruled.”

Coopers’ Eq PI., 230.

Thus, Lord Hardwicke said, “ where there is a
plea which covers too much, the Court will allow it
tostand for a part and overrule it for a part, but
asto demurrer it is otherwise.”

Dormer vs. Fortesque, 2 Atk. (284).

And in French vs. Shotwell, 5 Johns. Ch. (555)
(affirmed 20 Johns. 667 without opinion), the bill was
filedto set aside a judgment and for other relief.
Defendant pleaded an arrangement amounting to
arecognition of the judgment and the plea con-
cluded “ to all the relief prayed for.” Chancellor
Kent sustained the plea. He said: “In this respect
the plea was more extensive than the subject matter
towhich it related, but the remedy for such a de-
fect is mild and liberal. It is only to order the plea
to stand for so much of the bill as it properly covers,
and nomore, and to require the defendant to answer
to the residue of the bill.”

7. The brief argued that the pleas are bad as to that
part of the bill which prays an ascertainment of the
amount which each stockholder shall pay. But we
have shown in our original brief that in order to fix
the amount against the pleading defendants it is
necessary, upon the facts stated in the bill, to make
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judicial investigation of a number of disputable facts
stated in the bill which are peculiar to the cases of
these two defendants and not common to these de-
fendants and all other defendants against whom the
same relief is prayed. Such acase is quite different
from the case of an ordinary pro rata assessment
upon all unpaid stock.

We amplify the argument of our origin al brief
upon this point, as follows:

(a). The pleading defendants are parties as indi-
viduals and not as members of aclass. That is,in
respect of this claim against them they are not rep-
resented by the other stockholders.

The bill raises separate distinct and particular
issues against each of these pleading defendants.
It seeks a decree against each for a different sum
and upon different grounds. It seeks a decree per-
sonal to these defendants, and not common to all.

When, in an insolvency suit, a decree is made
fixing the pro rata assessment against all stock-
holders holding unpaid stock, the absentees are rep-
resented by the stockholders who are brought in by
process. In such case the relief given is against the
defaulting stockholders as a class, upon grounds
common to all of them. The points adjudged are
points in which all have a common interest, namely
the amount of the corporate debts and the pro rata
of assessment on unpaid stock necessary to be levied
to pay the debts.

In Hawkins vs. Glenn, 131 U. S., 319, the Court
said, respecting an assessment against stockhold-
ers, including an absentee, * * * “the stock-
holder is bound by a decree of a Court of Equity
against the corporation in enforcement of a corpor-
ate duty, although not a party as an individual, but
onlv through representation by the company.”
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And in Bernheimer vs. Converse, 206 U. S, 516,
the Court said, referring to the judicial order which
had made apro rata assessment against an absent de-
fendant and other stockholders (p. 519), * * * but
no personal judgment is rendered against him in
that proceeding, and it has reference to a corpora-
tion of which he is a member by virtue of his hold-
ing stock therein, and the proceeding has for its
purpose the liquidation of the affairs of the corpora-
tion, the collection and application of its assets and
otherliabilities which may be administered for the
benefit of creditors. In such case, it has been fre-
quently held that the representation which a stock-
holder has by virtue of his membership in the cor-
poration is all that he is entitled to” (p. 532).

(b). The assessment against the pleading defend-
ants attempted to be made in this case is not made
in the exercise of a legal duty of the corporation.
The corporation, as such, has no power or right to
make such an assessment, for it is bound by its con-
tract with the stockholder, by which it issued the
stock as full paid. The assessment can be made
only by creditors, acting through the receiver, and
after the contract has been set aside.

That is, an assessment, in this case, presupposes
an adjudication by the Court that the contract
made by the corporation with the stockholder, in
issuing to him his stock as full paid, was invalid and
should be set aside. How can such an adjudication
be made without hearing him? This distinguishes
the case from the case in which the assessment is
made against stockholders who agreed to take their
stock subject to future call. All of the cases cited
as hiding the absentee stockholders liable upon a
pro rata assessment are cases in which the stock
was not issued as full paid.

In Hawkins vs. Glenn the Court referred to the



12

unpaid subscription on tbe stock and said: *

“and in the situation of the company’s affairs it was
a duty to make it (the assessment), failing the dis-
charge of which by the President and Directors,
creditors could set the powers of a Court of Equity
in motion to accomplish it.’

And again, ‘W e think it cannot be doubted that
the decree against the corporation in respect to cor-
porate matters, such as the making of an assess-
ment, in the discharge of a duty resting on the cor-
poration, necessarily binds its members in the ab-
sence of fraud, and that this is involved in the con-
tract created in becoming a stockholder.”

And again, “And as between a stockholder and
the corporation it does not lie in the mouth of the
stockholder to say, in response to the attempt to
collect his subscription for the payment of creditors,
that the claim is barred because the company did
not discharge its corporate duty in respect to its
creditors earlier.”

In such case it was the duty of a corporation to
collect admitted debts in the shape of unpaid sub-
scriptions to stock. In the case at bar the attempt
is to set aside the contract made by the corporation
with the stockholder without hearing him upon the
question of its validity, and to collect from Him an
alleged unpaid subscription in spite of his contract
which acknowledged it to have been fully paid. In
the case at bar there was no duty of the corpor-
ation to set aside the contract which it had made
with the stockholder. It could not do so. The
right to attack it was an equitable right resting in
the creditors and the receiver who represents them,
to be exercised upon a judicial investigation, and
a hearing of those claiming the benefit of the con-
tract.

(c). The power of the Court to make a binding
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assessment against an absentee is limited to adjudg-
ing the necessity for making the assessment and to
adjudging the pro rata share of the stockholders
against whom the assessment is ordered.

In Great Western Telegraph Co. vs. Purdy, 162
U. S, p. 329, an assessment had been ordered by
the Court “of thirty-five per cent, of the par value
of the shares of said stock subscribed for” (p. 332).
In a suit against a stockholder who had not been
brought before the Court in the making of that as-
sessment it was objected that it did not bind him,
also that the suit was barred by the statute of limi-
tations. Kespecting the assessment, the Supreme
Court said “it was such as the directors might have
made before the appointment of a receiver and in
making it the Court having by that appointment
assumed the charge of the assets and affairs of
the corporation, took the place and exercised
the office of the directors” (p. 336). The Su-
preme Court held the assessment to be conclusive
evidence of the necessity for making such an assess-
ment and to that extent bound every stockholder
without personal notice to him. The Court also
said: “But the order was not, and did not purport
to be, a judgment against anyone. It did not
undertake to determine the question whether any
particular stockholder was or was not liable in any
amount. It did not merge the cause of action of
the company against any stockholder on his con-
tract of subscription, nor deprive him of the right,
when sued for an assessment, to rely an any defense
which he might have to an action upon that contract.”

The whole effect of the order of assessment be-
Ing to fix the amount which any stockholder liable
under his contract of subscription should pay, and
o authorize the receiver to bring suits against
8ockholders for the same, but not to determine
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the present defendant, or any other particular stock-
holder, was liable for anything, the Iowa Court, by
sustaining the defense of the statute of limitations,
did not deny to the judicial proceeding of Illinois the
full faith and credit to which it was entitled” (p.
337).

By the words “to fix the amount” the Court
meant, of course, to fix it by fixing the total sum to
be raised and the pro rata of the assessment.

But the bill in our case claims that J. 0. Appleby
is liable for $95,000 on the first issue of stock;
that he is liable on all the stock which he surren-
dered; that the land which the company contracted
to take for $100,000 was worth only $5,000; that he
is liable on stock which he transferred on the books
of the company to other persons; that W. R. Appleby
isliable though he isnot a stockholder. An answer
to these claims is demanded of the pleading defend-
ants, and it is in reference to these claims that the
bill prays the Court “to determine what amount,
if any, should be collected from and paid by the
various parties.”

8. Complainant’s counsel argues that it is a hard
case to allow these defendants exemption from the
decree of this Court in this cause, they being stock-
holders in the insolvent corporation and having
property of their own (as he alleges) in this State.
But the obvious answer is that the Constitution of
the United States protects these defendants from
the inconvenience of coming from their residence
in a distant State to defend in this Court a suit
which seeks to charge them with a personal liability
bv a decree in personam. The complainants have
their remedy (if they are entitled to any) by bring'
ing suit against the defendants in the States in
which they respectively reside.



In Hill vs. Nelson, TON. J. L. (41 Vr.), 376, the
Court sustained a plea to the jurisdiction where the
action was for trespass upon land in Pennsylvania,
saying “ nor do we overlook the possibility that, if
we have no jurisdiction the plaintiff may be remedi-
less, since elsewhere no Court may be able to reach
the defendants or their property” p. 738.

HARTSHORNE, INSLEY & LEAKE.
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BILL

In Chancery of New Jersey.

To His Honor, Mahlon Pitney, Chancellor of the
State of New Jersey:

Humbly complaining, showeth unto your Honor,
your orators, Herbert Clark Gilson and Elmer W.
Demarest, Receivers of the J. C. Appleby Sand &
Clay Company.

First—The J. C. Appleby Sand & Clay Company
is a corporation of the State of New Jersey, incor-
porated under the general corporation act of said
State entitled, “ An Act Concerning Corporations,
Revision of 1896,” with a certificate of organiza-
tion, duly filed January fourth, nineteen hundred
and four, with capital stock of one hundred thou-
sand dollars ($100,000), divided into one thousand

shares of the par value of one hundred dollars ($100)
per share.

Second—That said corporation became insolvent
sometime prior to the thirtieth day of March, nine-
teen hundred and eight, and that proceedings were
thereupon duly had in this Court on the bill of
Annie E. Dickinson, complainant, against J. C.
Appleby Sand & Clay Company, defendant, in
which proceedings your orator, Herbert Clark Gil-
son, was, on the sixth day of April, nineteen hun-
dred and eight, duly appointed Receiver of the
J C. Appleby Sand & Clay Company, and your ora-
tor, Elmer W. Demarest, was, upon the thirtieth
day of March, nineteen hundred and nine, duly
appointed co-Receiver of the J. C. Appleby Sand &
(Jay Company. That your orators were duly ap-
pointed Receivers under the provisions of an Act
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Concerning Corporations, Revision of 1896, with
all the powers of a Receiver under such act, and
your orators have assumed"the burden of the said
trust and have duly qualified as Receivers and are
executing their duties as Receivers, and have been
since the time of their appointment under the
orders of the Court of Chancery.

Third—That your orators have administered the
assets of said corporation, and have in their hands
at the present time the sum of six thousand eight
hundred and eighty-seven 06/100 dollars, together
with a mortgage for the sum of seventy-one hun-
dred dollars ($7,100). That the total assets of said
corporation liable for the payment of dividends
upon claims and for the expenses of the Receiver-
ship is the sum of thirteen thousand nine hundred
and sixty-seven 06/100 dollars That there have
been filed and allowed by your orators preferred
claims amounting to the sum of ten hundred
twenty-six dollars and fifty-five cents ($1,026.55),
and general claims amounting to the sum of
twenty-four thousand eight hundred seventy-two
dollars and ninety-eight cents ($24,872.98). That
there have been disallowed by your orators general
claims to the amount of eight hundred seventy-
three dollars ($873), and that appeals have been
taken from the determination of your orators,
which appeals are pending and undetermined in
this Court. That there will be a deficiency to pay
debts and expenses of at least the sum of twenty
thousand dollars ($20,000).

Fourth—That your orator, Herbert Clark Gilson,
while acting as sole Receiver of said corporation,
presented to the Court of Chancery petitions in
which your orator set up all of the facts with
respect to the conditions of the corporation and
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asking for the instructions of the Court with respect
to pursuing stockholders upon their stock subscrip-
tions, upon which petitions notices were given and
all of the stockholders mentioned in this bill re-
ceived notice, and most of them appeared, as will
appear by the proceedings in said cause, which said
proceedings are entitled: Annie E. Dickinson, com-
plainant, and J. C. Appleby Sand & Clay Company,
defendant, and which said proceedings your ora-
tors beg leave to make a part of this bill of com-
plaint. That after filing such petition, and after
notice given to all the stockholders who appeared
as defendants in this bill of complaint, an order
was made by the Court of Chancery of the State of
New Jersey upon or about the fifteenth day of
February, nineteen hundred and nine, wherein it
was ordered that the sum of fifteen thousand dol-
lars is hereby adjudged to be the amount of money
necessary for the Receiver to collect from the stock-
holders in order to pay the debts of the insolvent
corporation and the expenses of the Receivership,
and it was further ordered that the Receiver might,
as he was advised, bring such suits at law or in
equity to enforce any and all of the alleged liabil-
ities arising out of the issuance, subscription to or
holding of the stock of the insolvent corporation,
and that each of the parties might be at liberty to
apply to the Court in the premises upon two days’
notice for further direction, which said order is
made a part of this bill of complaint. That as a
matter of fact your orators show'that the sum of
twenty thousand dollars will be necessary for the
Receivers to collect from the stockholders in order
0 pay the debts of the insolvent corporation and
e expenses of the receivership.

And your orator shows that they presented such
‘ts aforesaid to this Court in said cause aforesaid,
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and after notice given to each of the stockholders
and creditors of said corporation, the stockholders
sought to be sued in this suit receiving notice, this
Court did upon the fourteen day of June, 1909, order
and adjudge that the sum of twenty thousand dol-
lars was necessary for the receivers to collect in
order to pay the debts of the insolvent corporation
and the expenses of the receivership.

Fifth—That when such corporation was incorpor-
ated upon the fourth day of January, nineteen hun-
dred and four, its capital stock of one hundred thou-
sand dollars was all issued to the following named
persons, to wit: J. Charles Appleby, 835 shares;
Julia M. Appleby, 50 shares; William R. Appleby,
50 shares; Lillian C. Pitcher, 20 shares P. Clark,
Smith, 20 shares; George C. Smith, 20 shares;
James E. Pyle, 5 shares; that all of this stock was
issued in consideration of the check of J. Charles
Appleby, dated January sixth, nineteen hundred
and four, for one hundred thousand dollars
($100,000), which said check was deposited in the
bank to the credit of the J. C. Appleby Sand &
Clay Company, and thereupon, upon the twenty-
first day of January, nineteen hundred and four,
the said J. C. Appleby Sand & Clay Company gave
to J. Charles Appleby its check for one hundred
thousand dollars ($100,000) in consideration of the
purchase of certain real estate in the County of
Middlesex and State of New Jersey, which said real
estate so purchased, as aforesaid, was reasonably
worth the sum of five thousand dollars ($5,000); that
the said thousand shares of stock held by the per-
sons above mentioned was actually never paid for,
except by the transfer to the corporation of the real
estate hereinabove mentioned; that the checks o
J. Charles Appleby for one hundred thousand dol-
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lars ($100,000) to the order of the J. 0. Appleby
Sand & Clay Company, and the check of the J. C.
Appleby Sand & Clay Company to the. order of
J. Charles Appleby were delivered in the manner as
above mentioned and set forth as a blind and for the
purpose of concealing the real transaction hereinbe-
fore mentioned and set forth and was really a pur-
chase of real estate by the corporation with the
stock of the corporation; that the said persons above
mentioned who held the stock of the said corpora-
tion knew that the transaction was really a pur-
chase by the corporation of said lands and real

estate, and knew that said lands were not reason-
ably worth more than the sum of five thousand dol ¢
lars ($5,000); that the directors of the corporation
were under the control of J. Charles Appleby, and
they and each of them knew that the value of such
real estate was not in excess of the sum of five thou-
sand dollars ($5,000), and they, and each of the per-
sons above mentioned, joined with the said J.

Charles Appleby in purchasing the said property at
a valuation of one hundred thousand dollars
($100,000) that the directors of the said corpora-
tion did not exercise the judgment required to be
exercised by them under the Act Concerning Corpor

ations, Revision of 1896; that the purchase of said
property in the manner aforesaid was a fraud upon
the corporation and upon its stockholders and credi-
tors, and the stock issued therefore as aforesaid was
not fully paid stock.

Sixth—That thereafter and on or about the
seventh day of June, uineteen hundred and six,
Charles Appleby returned to the corporation four
mndred ninety-five shares of the original issue of
stock, as above mentioned and set forth, and the
certificates therefor were cancelled upon the date
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aforesaid, but your orators show that the return by
the said J. Charles Appleby of said stock, as afore-
said, does not in anywise release his liability on said
stock, and even if such stock were returned and the
amount thereof taken from the amount paid for
said lands and real estate in Middlesex County,
your orators show and insist that the purchase
price of said property would then be a gross over-
valuation, as fifty thousand dollars is to five thou-
sand dollars.

Seventh—That the remaining five hundred five
shares of the original issue of stock are still out-
standing and are held by the following named per-
sons:—J. Charles Appleby, 130 shares; Julia M.
Appleby, 50 shares; Lillian C. Pitcher, 20 shares;
George C. Smith, 45 shares; James E. Pyle, 5
shares; William L. Pyle, 5 shares; Isaac V. Pear-
son, 10 shares; Joel Dickinson, 235 shares; Imman-
uel Britten, 5 shares.

Eighth—That said stock not being fully paid
stock, the said persons holding said stock, as afore-
said, and the original subscribers to such stock and
holders thereof arc liable to your orators for the
difference between the face value of said stock, to
wit, one hundred thousand dollars ($100,000) and
the value of the property given in exchange for said
stock, to wit, the sum of five thousand dollars
($5,000), and are liable to be called upon for the
payment of such sum of ninety-five thousand dollars
($95,000), as aforesaid, under such conditions as
this Court may prescribe.

Ninth—That on the 11th day of May, nineteen
hundred and five, the capital stock of the company
was increased to twb hundred and fifty thousand
dollars ($250,000), and that thereupon twelve hun-
dred thirty-nine shares of the increased -capital
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stock, as aforesaid, was issued; that one thousand
shares of this increased capital soock was issued
and distributed to the following named stockhold-
ers under a resolution adopted by the directors, a
copy of which is as follows:

“Regularly moved and seconded that the pay-
ment to the stockholders as of March eleventh,
nineteen hundred and five, for their gratuitous ser-
vices in placing this company in its present posi-
tion be distributed to stockholders as of record on
that date, in proportion to their holdings, one hun-
dred thousand dollars ($100,000) of the new stock,
and that the balance, fifty thousand dollars be sold
at par, and the proceeds beused for the betterment
of the company.”

That such one thousand shares of stock was dis-
tributed as follows: J. Charles Appleby, eight hun-
dred and fifty shares; Julia M. Appleby, fifty
shares; William R. Appleby, fifty shares; Lillian C.
Pitcher, twenty shares; James E. Pyle, five shares;
Isaac V. Pearson, five shares; William L. Pyle, five
shares; George C. Smith, ten shares; Immanuel
Britton, five shares.

That such stock has since been transferred into
and now stands upon the books of the company in
the names of the following persons: J. Charles
Appleby, three hundred and sixty shares; Julia M.
Appleby, fifty shares; Lillian C. Pitcher, twenty
shares; James A. Pyle, fiveshares; WilliamL. Pyle,
five shares; Isaac V. Pearson, forty shares; George -
0. Smith, seventy shares; Immanuel Britten, five
shares; Julia C. Wittpenn, fifty shares; George A.
Gardiner, one share; Isaac Smith, one share; Joel
Dickinson, one hundred shares; Annie E. Dickin-
son, twenty-five shares; Emma W.’ Smith, twenty-
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five shares; Robert B. Morrison, forty shares; El-
mer J. Lawson, ten shares.

That the said Charles Appleby returned one hun-
dred and ninety-three shares of this stock to the
corporation, and such stock was cancelled upon or
about the ninth day of May, nineteen hundred and
six, but your orators show that the liability of the
said J. Charles Appleby for the payment of said
shares cannot be affected by such cancellation.

Tenth—That there was no consideration what-
ever given for the issuance of such stock; that there
was nothing paid on account thereof, and that the
stock is wholly unpaid.

Eleventh—That there was two hundred and
thirty-nine shares of the capital stock which was
paid for in cash, and that the following named
persons now hold and possess the aforesaid fully
paid stock, to wit, William L. Pyle, thirty shares;
Charles A. Carpenter, thirty shares; Charles E.
Putnam, twenty-five shares; Isaac V. Pearson, ten
shares; C. Howard Slater, thirty-fiye shares; W.
Drew Ditmar, five shares; Irene W. Slater, ten
shares; Joel Dickinson, sixty-one shares; H. Otto
Wittpenn, five shares; Leo A. Franklin, five shares;
Robert B. Morrison, five shares.

That all of this fully paid stock was issued by
the corporation after the issuance of the stock for
property purchased and the issue for gratuitous ser-
vice; and your orators show that this stock above
mentioned is the only fully paid and valid stock of
the corporation.

Twelfth—That all of the persons who received
the stock of the original issue, and who received
stock issued for gratuitous services, and all who
now hold said stock, knew that such stock had not
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been paid for either in cash or by the property pur-
chased, and they knew that said stock was not
fully paid stock at the time they received it or
came into possession of it, as aforesaid, that your
oratois have been informed by the stockholders of
such corporation, who have paid par for their
stock that they or some of them did not know at
the time they secured their stock and paid par
therefor that the stock therefore issued, to wit, the
original stock and the stock issued for gratuitous
services, had not been fully paid but, on the other
hand, they insist that they invested in s”id stock
and paid par therefor upon the assumption that the
stock theretofore issued, as aforesaid, had been fully
paid, and the fact that such stock, to the amount
aforesaid, had been issued and paid for, was an in-
ducing cause for their investing in the stock that
they bought and paid par for. And your orators have
been informed that there was no knowledge on the
part of the holders of said fully paid stock that the
stock theretofore issued, to wit, thatissued for grat-
uitous services and that issued for property pur-
chased, had not been fully paid for until the exam-
ination by the Receivers of the books of the cor-
poration and the investigation by the affairs of the
corporation by your Receivers in the course of this
litigation.

Thirteenth—That they have been 'requested by
the said Charles A. Carpenter,’ Charles E. Putnam
and Y\illiam L. Pyle that your orators, as Receiv-
ers of the said corporation, in their capacity as rep-
resentatives of stockholders, proceed against those
stockholders who secured the original issue pf the
stock and the stock that was issued to gratuitous
persons, and the persons who now hold such stock
or the purpose of compelling them to pay the par
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value of their shares or the amount necessary to do
equity among the stockholders.

fourteenth—That certain of the parties above
mentioned as your orators are informed and believe,
are insolvent, and judgments against them would
be of no avail, and it will be impossible for your
orators to realize from them any part of the moneys
due from them, as aforesaid; that their liability of
certain of the defendants to pay to your orators the
amount remaining unpaid on account of the capital
stock issued, as aforesaid, and the equities to be ad-
justed between the several parties primarily or ulti-
mately liable either to pay the debts of said corpora-
tion, or to pay to yoar orators funds to be applied for
the purpose of doing equity among the stockholders,
and the parties are so numerous and hold such va-
ried relations to each other and to the said company
that to avoid multiplicity of suits and make possi-
ble a prompt and equitable settlement as between
all parties interested of the rights and liabilities of
each, that it is desirable and necessary that all the
parties hereto be joined in one action; and your
orators further show that in the premises there is
no adequate remedy at law.

To the end therefore, that the said J. Charles
Appleby, Julia M. Appleby, William R. Appleby,
Lillian C. Pitcher, James E. Pyle, William L.
Pyle, Isaac V. Pearson, George C. Smith, Imman-
uel Britten, Julius C. Wittpenn, George R. Gard-
ner, Isaac A. Smith, Joel Dickinson, Annie E.
Dickinson, Emma W. Smith, Robert B. Morrison,
Elmer J. Lawson, may, but without oath, full,
true, direct and perfect answer make, to the best
and utmost of their respective knowledge, remem-
brance, information and belief, to all and singular
the matters aforesaid, and that as fully and par-
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ticularly as if they were here again repeated, and
they and each of them thereto particularly inter-
rogated, and that it may be ascertained by this
Court how much, if anything, has been paid by
each of said stockholders upon the stock held bv
them and how much remains unpaid, and that an
account may be taken, and that it maybe ascer-
tained by this Court what amount it is necessarv
to collect from the stockholders for the purpose of
meeting the debts of the corporation and the ex-
penses of the Receivership; that investigation may
be made as to the financial responsibility of the par-
ties aforesaid, and that it may be determined what
amount, if any, should be collected from and paid
by the various parties aforesaid, and that the said
defendants may be ordered and directed to pay the
balance due upon their stock until they have paid
par upon the same, or to pay so much as may be
necessary to do equity among the stockholders or
that an order may be made directing that they pay
so much as may be necessary to pay the debts of
the corporation if this Court shall determine that
they are not liable for the par value of their stock,
or to pay so much as may be necessary to do equity
among the stockholders, and that the defendants,
and each of them, may be restrained from assign-
ing or transferring any of the stock of the corpo-
ration held by them, and from demanding or re-
ceiving directly or indirectly any dividend or pay-
ment on account of any claims filed by them, and
that your orators may have such other and further
relief as the nature of the case may require, and as
may be agreeable to good equity and good con-
science.

May it please your Honor, the premises consid-
ered, to grant unto your orators not only the State’s
writ of injunction, issuing out of and under the
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seal of this Honorable Court, to be directed to said
defendants hereinafter named, restraining them,
and each of them, from assigning or transferring
any of the stocks of the J. C. Appleby Sand and
Clay Company held by them, or in their own name
or otherwise, and from demanding and receiving
directly or indirectly any dividend or payment on
account of any claims filed with your orators, but
also the State’s writ of subpoena, issuing out of and
under the seal of this Honorable Court, directed to
the said J. Charles Appleby, Julia M. Appleby,
William R. Appleby, Lillian C. Pitcher, James E.
Pyle, William L. Pyle, Isaac V. Pearson, George
C. Smith, Immanuel Britten, Julia C. Wittpenn,
George R. Gardner, Isaac A. Smith, Joel Dickinson,
Annie E. Dickinson, Emma W. Smith, Robert B.
Morrison, Elmer J. Lawson, commanding them,
and each of them, by a certain day and under a
certain penalty therein to be expressed, to be and
appear before your Honor, in this Honorable Court,
then and there to answer, stand to, abide by, and
perform such order or decree as to your Honor shall
seem meet.

And your orators, as in duty bound, will ever

pray.
MERRITT LANE,

Solicitor of Complainants.
Merritt Lane,
Of Counsel with Complainants.

Filed June 24th, 1909.
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ORDER OF PUBLICATION
IN CHANCERY OF NEW JERSEY.

Between

Herbert Clark Gilson and E1 -
mer W. Demarest, Receivers
of the J. C. Appleby Sand and

Cilay Company, On Bill, etc.
Complainants, Order of Pub-
lication.
and

J. Charles Appleby et al.,
Defendants.

The complainants having filed their bill of com-
plaint in the above-entitled matter, and process of
subpoena having been issued and returned accord-
ing to law, and it appearing by affidavit that the
defendants, J. Charles Appleby and William R.
Appleby, reside out of the State of New Jersey, and
that process could not be served upon them;

It is, on this nineteenth day of November, nine-
teen hundred and nine, on motion of Merritt Lane,
of counsel with the complainants, ordered, that the
said absent defendants, J. Charles Appleby and
William R. Appleby, do appear, plead, answer or
demur to the complainants’ bill on or before the
twentieth day of January next, or that in default
thereof such decree may be made against them as
the Chancellor shall think equitable and just.

And it is further ordered, that notice of this order
prescribed by law and the rules of this Court shall,
within ten days hereafter, be served personally on
the absent defendants by delivery of a copy thereof
to them, or be published within the said ten days in

10

20



10

14
PROOF OF PUBLICATION

the Jersey City Evening Journal, a newspaper pub-
lished at the City of Jersey City, in the County of
Hudson and State of New Jersey, for four weeks
successively, at least oncein each week, and in case
of such publication that a copy thereof be also
mailed within the same time to the said absent de-
fendants, directed to their post-office addresses, if
the same can be ascertained, in the manner pre-
scribed by law and the rules of this Court.

MAHLON PITNEY, C.
Filed Nov. 19th, 1909.

PROOF OF PUBLICATION.

State of New Jersey,
Hudson County,

John L Johnson, being duly sworn according
to law, upon his oath saith, that he is the book-
keeper of the Jersey Journal, a newspaper printed
and published in Jersey City, County and State
aforesaid, and that a notice, of which the annexed
is a true copy, was published in the said newspaper
for five times successively, at least once in each
week, commencing on the 27th day of November,
1909, and continued thereafter on November 27th,
Dec. 4th, 11th, 18th and Dec. 24th, 1909.

JOHN L. JOHNSON.

Sworn and subscribed before me this )
24th day of December, A. D. 1909. )

[1.s.] Frank D. Covey,
Notary Public, N. J.

Filed Jan. 19, 1910.
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NOTICE
IN CHANCERY OF NEW JERSEY.

To J. Charles Appleby and William A. Appleby,
absent defendants:

By virtue of an order of the Court of Chancery,
made on the day of the date hereof in a cause
wherein Herbert Clark Gilson and Elmer W. Dem-
arest,Receivers of the J. C. Appleby Sand and Clay
Company are complainants, and J. Charles Appleby
and William R. Appleby and others are defendants,
you are required to appear, plead, answer to or de-
mur to the bill of the said complainants on or before
the 20th day of January, nineteen hundred and
ten, or the said bill will be taken as confessed
against you.

The said bill is filed against you as stockholders
of the J. C. Appleby Sand and Clay Company for
the purpose of having the Court of Chancery ascer-
tain how much, if anything, has been paid by you
and each of the stockholders mentioned in the bill
of complaint upon the stock held by them and how
much remains unpaid, and for an account to be
taken under the direction of the Court of Chancery,
and for the ascertainment by the Court of Chancery
of the amount that it is necessary to collect from
such stockholders for the purpose of meeting the
debts of the corporation and the expenses of the
receivership and for an investigation of the finan-
cial responsibility of the parties defendant to the bill
and for the ascertainment of what amount, if any,
to be collected from and paid by you and the other
defendants to the bill, and for an order directing
you and the other defendants to the bill to pay the
balance due upon the stock held by you in the
J. C. Appleby Sand and Clay Company until you
and each of you have paid par ppon the same, or
paid so much as may be necessary to do equity
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among the stockholders. And that an order may
be made directing you and the other stockholders
of the J. C. Appleby Sand and Clay Company to
pay so much as may be necessary to pay the debts
of the corporation if the Court of Chancery should
determine that the stockholders are not liable for
the par value of their stock, or to pay so much as
may be necessary to do equity among the stock-
holders, and that you and the other stockholders
of the J. C. Appleby Sand and Clay Company,
mentioned in the bill of complaint, may be restrained
from assigning or transferring any of the stock of
the corporation held by them, and from demanding
or receiving, directly or indirectly, any dividend or
payment on account of any claims filed by you and
the other stockholders of the J..C. Appleby Sand
and Clay Company, and for such other and further
relief as may be proper, and you are made parties
defendant because, it is alleged, that you are the
holder of some of the unpaid stock of the J. C. Ap-
pleby Sand and Clay Company.

MERRITT LANE,
Solicitor for Complainants.
Office and Post Office address, 260 Washington
street, Jersey City, N. J.

Dated November 19, 1909.
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IN CHANCERY OF NEW JERSEY.

Between Herbert Clark Gilson
and Elmer W. Demarest, Re-
ceivers of J. C. Appleby Sand
and Clay Company,
Complainants, On Bill.

Affidavit.
and

J. Charles Appleby et als,
Defendants.

State of New Jersey,)
County of Hudson, \ss'

Merritt Lane, of full age, being duly sworn ac-
cording to law, on his oath deposes and says:

That he is an attorney at law and that he is the
solicitor for the complainants in the above entitled
cause. That he has, in good faith, made diligent
and careful inquiry for the residence and post office
address of J. Charles Appleby and William R. Ap-
pleby, two of the defendants, and has ascertained
that the address of William R. Appleby is “C/r of
the School of Mines, Minneapolis, Minn., and that
the address of J. Charles Appleby is “808 12th
street, Norfolk, Va.,” and that the information
came to this deponent in the manner disposed by

the affidavits of Herbert Clark Gilson, hereto at-
tached.

That deponent, on the twenty-seventh day of
November, A. D. nineteen hundred and nine, mailed
a copy of the notice hereto annexed to William R.
Appleby, C/r School of Mines, Minneapolis, Minn.,
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and a similar copy of said notice to J. Charles Ap-
pleby, 808 12th street, Norfolk, Va., both of which

notices had postage prepaid.
MERRITT LANE.

Sworn and subscribed to be- )
fore me this 27th day of >
10 November, A. D. 1909. )

Elizabeth Coons,
Notary Public,
Hudson Co., N. J.

Filed Jan. 19, 1910.
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IN CHANCERY OF NEW JERSEY.

Between
Herbert Clark Gilson and EI-

mer W. Demarest, Recrs.,Etc.,

J. Charles Appleby et als.,
Defendants.

State ap Niew Jdersey,
County of Hudson, } ss*

Herbert Clark Gilson, of full age, being duly
sworn according to law, upon his oath deposes and
says:

That he is an attorney and counsellor-at-law and
that he has personal knowledge of the facts here-
inafter mentioned and described; that he has, in
good faith, made diligent and careful inquiry for
the residence and post-office address of J. Charles
Appleby and William R. Appleby, two of the de-
fendants, in the manner required by the rules of
this Court and in the following manner:

The books of J. 0. Appleby Sand & Clay Co.
contained the addresses as follows: J. Charles Ap-
plebys No. 808 Twelfth street, Norfolk, Virginia;
and William R. Appleby, School of Mines, Min-
neapolis, Minnesota. That J. Charles Appleby is
the father of William R. Appleby, and on Janu-
ary 12, 1909, William R. Appleby called at depo-
nent’s office and deponent asked him if the said
addresses were correct, and Mr. Appleby said that

G were, and that he and his father received
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several letters written by deponent directed to
them at their said addresses.

Deponent further says, that he did on the six-
teenth day of November, 1909, ask Charles H.
Hartshorne, Esquire, the attorney and solicitor of
the said Applebys in other matters, whether he
would acknowledge service of process for the said
Applebys in the above entitled cause, and Mr.
Hartshorne told deponent that he did not have au-
thority to acknowledge such service and that they
would have to be proceeded against as absent de-
fendants, because they still resided in Virginia and
Minnesota.

That he has ascertained, as above mentioned,
that the residence and post office address of the said
J. Charles Appleby is No. 808 Twelfth street, Nor-
folk, Virginia, and that the post-office address of
the said William R. Appleby is c/o School of Mines,
Minneapolis, Minnesota.

HERBERT CLARK GILSON.

Sworn and subscribed to before me )
this 27th day of November, A. V
D. 1909. b . )

Clarence Linn,

Master in Chancery of N. J.
Filed Jan. 19, 1910.

Plea of J. Charles Appleby.

The plea of J. Charles Appleby, one of the per-
sons named as defendants in the bill of complaint
in the above stated cause, who now appears specially
for the sole purpose of objecting to the jurisdiction
of the Court over him.

The said J. Charles Appleby not confessing any
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of the matters or things alleged in the said bill to
be true, for plea to the whole of said bill says, that
he has not been served with process in this case
within the State of New Jersey, or at all; and that
he is now, and was at the time when this suit was
begun, a citizen and resident of the State of Vir-
ginia, and is not subject to service of process with-
in the State of New Jersey.

And he pleads Article XIV., Section One of the
Constitution of the United States to the jurisdiction
of this Court, and prays the judgment of this
Court, whether it has jurisdiction over him to re-
quire him to answer said bill or to make against
him any order or decree in this cause; and he prays
to be hence dismissed with his costs.

HARTSHORNS, INSLEY & LEAKE,
Solicitors of J. Charles Appleby.

State of New Jersey, )
County of Hudson, } ss'

Charles H. Hartshorne, being duly sworn on
his oath says : That J. Charles Appleby named in
the foiegoing plea is now, and has been ever since
the beginning of the suit mentioned in said plea,
absent from this State, and that he has been

uong all of that time, and for a long time pre-
ceding, an actual resident of the State of Virginia.

eponent says that he is the agent of the said J.
Charles Appleby for the purpose of filing the fore-
going plea in this suit, and that he is authorized
by the said Appleby to file the same. Deponent

says that the said plea is not interposed for delay
hut in good faith.

jp
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Subscribed and sworn to before me this
nineteenth day of January, 1910.

CHARLES H. HARTSHORNE.

Eva T. AlLman,
Notary Public
of New Jersey.

I certify that I have perused the complainants’
bill referred to in the foregoing plea, and also the
said plea, and I certify that in my opinion the said
plea is well founded in point of law.

CHARLES H. HARTSHORNE,
Of Counsel.
Filed Jan. 19, 1910.

Order Allowing Plea of J. Charles Appleby.

This cause coming on to be heard in the presence
of Merritt Lane, Esquire, counsel with complain-
ants, and Charles H. Hartshorne, counsel for the
defendants J. Charles Appleby, and the Court
having heard the arguments of counsel of the
respective parties and being of opinion that the
plea to the jurisdiction of this Court filed by the
said J. Charles Appleby is good and sufficient;

It is, on this tenth day of October, nineteen
hundred and ten, ordered, that the said plea stand
and be allowed and that the complainants pay to
the said defendant his costs of his plea.

MAHLON PITNEY, C.
Respectfully advised,
Lindley M. Garrison,

V. C.
Filed Oct. 11, 1910.
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Order Overruling Plea of J. Charles Appleby.

This matter being opened to the Court by Merritt
Lane, of counsel with the complainants, in the
presence of Charles H. Hartshorne, of counsel with
the defendant, J. Charles Appleby, and it appearing
to the Court that argument was heretofore had on
the plea filed herein, and that an order was entered

sustaining the plea, and the Court having upon its
own motion directed a reargument, and a reargu-

ment having been had, and it now appearing to the
Court that the order previously made herein sus-
taining the plea was improvidently entered, and
that the plea should be overruled with costs;

It is, on this ninth day of February, nineteen
hundred and eleven, ordered, that the order of this
Court sustaining the plea of the defendant, J.
Charles Appleby, be vacated, and that the plea of
the said defendant, J. Charles Appleby, be over-
ruled with costs, and that (unless the said defend-
ant shall within ten days of the date of this
older apply for leave to file an amended plea), the
said defendant answer the bill of the complainants
within twenty days of the date hereof and if he
fail so to do a decree pro confesso may be taken
against him.

MAHLON PITNEY,
Respectfully advised,

Lindley M. Garrison,
V. C.

Filed Feb. 10th, 1911.
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PETITION OF APPEAL

COURT OF ERRORS AND APPEALS OF
NEW JERSEY.

Between

Herbert Clark Gilson and EI- I

mer W. Demarest, Receivers, I

®TC*”’ 7. f Petition of Ap-
Appellees and Complainants, . A
and 1
J. Charles Appleby, J

Appellant and Defendant.

To the Honorable Court of Errors and Appeals:

The petition of J. Charles Appleby, the appellant
in the above stated cause, respectfully shows that
your petitioner finds himself aggrieved by an order
made in the Court of Chancery by his Honor the
Chancellor of New Jersey, bearing date February
9th, 1911, wherein the said Herbert Clark Gilson
and Elmer Demarest, Receivers of the J. C. Appleby
Sand and Clay Company were complainants and
this appellant and others were defendants, in this
respect, to wit, that the said order adjudged that
the order of that Court previously made sustaining
the plea of this petitioner, J. Charles Appleby, be
vacated and that the plea of the said J. Charles
Appleby be overruled with costs, and that (unless
the said defendant, J. Charles Appleby, should,
within ten days of the date of said order, apply for
leave to file an amended plea) the said defendant
answer the bill of the complainants within twenty
days of the date of said order, and if he fail so to
do a decree pro confesso might be taken against him.
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And your petitioner appeals from said order, and
from every part thereof, upon the ground that the
same is erroneous, for that no such order should
have been made, and for that the order previously
made, and which was thereby vacated, was regu-
larly and properly entered and was in accordance
with equity and good conscience.

Your petitioner prays that the said order of Feb-
ruary 9th, 1911, may be reversed and set aside and
that your petitioner may have such relief in the
premises as this Court shall deem just.

HARTSHORNE, INSLEY & LEAKE,
Solrs. and Counsel for Appellant.
Filed Feb. 25th, 1911.

The wusual formal answer on appeal was duly
filed.

PLEA OF WILLIAM R. APPLEBY.

The plea of William R. Appleby, one of the per-
sons named as defendants in the bill of complaint
m "ie above stated cause, who now appears specially
for the sole purpose of objecting to the jurisdiction
of the Court over him.

The said William R. Appleby, not confessing any
of the matters or things alleged in the said bill to
be true, for plea to the whole of said bill says, that
he has not been served with process in this case
within the State of New Jersey, nor at all; and that
he is now, and was at the time when this suit was
begun, a citizen and resident of the State of Minne-
sota, and is not subject to service of process within
the State of New Jersey.

And he pleads Article XIV., Section One of the

onstitution of the United States.to the jurisdiction
ot this Court; and prays the judgment of this

10
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Court whether it has jurisdiction over him to re-
quire him to answer said bill or to make against
him any order or decree in this cause; and he prays
to be hence dismissed with his costs.

HARTSHORNE, INSLEY & LEAKE,

Solicitors of Wm. R. Appleby.
10

State of Minnesota, ) gg
County of Hennepin, j

William R. Appleby, being duly sworn on his
oath says, that he is the person named in the fore-
going plea and that the said plea is not interposed
for delay but in good faith.

WM. R. APPLEBY.

Subscribed and sworn to before |
2q me, a Notary Public in and |
for the County and State A
aforesaid, this seventeenth |
day of January, 1910. J
D. W. Sprague,
Notary Public,
Hennepin County, Minn.

My commission expires Nov. 23, 1910.

I certify that I have perused the complainants’
bill referred to in the foregoing plea, and also the

a0 said plea, and I certify that in my opinion the said
plea is well founded in point of law.
CHARLES H. HARTSHORNE,
Of Counsel.
Filed January 19, 1910.
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Order allowing plea of William R. Appleby.

This cause coming on to be heard in the presence
of Merritt Lane, Esquire, counsel with complainants,
and Charles H. Hartshorne, counsel for defendant,'
William R. Appleby, and the Court having heard
the arguments of counsel of the respective parties,
and being of opinion that the plea to the jurisdic- 10
tion of this Court, filed by the said William R. Ap-
pleby, is good and sufficient,

It is, on this tenth day'of October, nineteen hun-
dred and ten, ordered, that the said plea stand and
be allowed, and that the complainants pay to the
said defendant his costs of his plea.

MAHLON PITNEY,

C
Respectfully advised, 20
Lindley M. Garrison,
V. C.
Filed Oct. 11, 1910.
30
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Order overruling plea of William R. Appleby.

This matter being opened to the Court by Merritt
Lane, of counsel with the complainants, in the pres-
ence of Charles H. Hartshorne, of counsel with the
defendant, William R. Appleby, and it appearing
to the Court that argument was heretofore had on
the plea filed herein, and that an order was entered
sustaining the plea, and the Court having upon its
own motion directed a re-arrangment having been
had, and it now appearing to the Court that the
order previously made herein sustaining the plea
was improvidently entered, and that the plea should
be overruled with costs,

It is, on this ninth day of February, nineteen
hundred and eleven, ordered, that the order of this
Court sustaining the plea of the defendant, William
R. Appleby, be vacated, and that the plea of the
said defendant, William R. Appleby, be overruled
with costs, and that, unless the said defendant
shall, within ten days of the date of this order ap-
ply for leave to file an amended plea, the said de
fendant answer the bill of the complainants within
twenty days of the date hereof and, if he fail so to
so, a decree pro confesso may be taken against him.

MAHLON PITNEY,

C.
Respectfully advised,

Lindley M. Garrison,
Y. C

Filed Feb’y 10, 1911.
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COURT OF ERRORS AND APPEALS OF
NEW JERSEY.

Between

Herbert Clark Gilson and El1-
mer W. Demarest, Recr’s, &c.j
Appellees and Complainants, \ Petition of

I Appeal.
and

J. Charles Appleby,
Appellant and Defendant.

To the Honorable Court of Errors and Appeals?

The petition of William R. Appleby, the appel-
lant in the above stated cause, respectfully shows
that your petitioner finds himself aggrieved by an
order made in the Court of Chancery by his Honor
the Chancellor of New Jersey, bearing date Febru-
ary 9th, 1911, wherein the said Herbert Clark Gil-
son and Elmer Demarest, Receivers of the J. C.
Appleby Sand and Clay Company, were complain-
ants, and this appellant and others were defend-
ants, in this respect, to wit, that the said order ad-
judged that the order of the Court previously made
sustaining the plea of this petitioner, William R.
Appleby, be vacated, and that the plea of the said
William R. Appleby be overruled with costs, and
that, unless the said defendant, William R. Ap-
pleby, should, within ten days of the date of said
order, apply for leave to file an amended plea, the
said defendant answer the bill of the complainants
within twenty days of the date of said order, and
* he fail so to do, a decree pro confesso might be
taken against him.
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And your petitioner appeals from said order, and
from every part thereof, upon the ground that the
same is erroneous, for that no such order should
have been made, and for that the order previously
made, and which was thereby vacated, was regu-
larly and properly entered, and was in accordance
with equity and good conscience.

Your petitioner prays that the said order of Feb-
ruary 9th, 1911, may be reversed and set aside,
and that your petitioner may have such relief in
the premises as this Court shall deem just.

HARTSHORNE, INSLEY & LEAKE,
Solrs. and Counsel for Appellant.

Filed Feb. 25, 1911.

The usual formal answer on appeal was duly

on filed.
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OPINION.
On bill and pleas.

The pleas of the respective defendants, J. Charles
Appleby and William E. Appleby are identical, ex-
cepting that one of such defendants alleges himself
to be a resident of the State of Virginia, and the
other of the State of Minnesota. The form of
the plea is as follows:

“The plea of , one of the per-
sons named as defendants in the bill of complaint in
“ the above stated cause, who now appears specially
“ for the sole purpose of objecting to the jurisdiction.
“of the Court over him;

““The said not confessing
“any of the matters or things alleged in the said bill
“to be true, for plea to the whole of the said bill,
“says, that he has not been served with process in
“this cause within the State of New Jersey nor at

all S5and that he is now and was at the time when
“this suit was begun a citizen and resident of the
“State of , and is not subject
“to service of process within the State of New
“Jersey.

‘And he pleads Article XIV., Sec. 1 of the Con-
stitution of the United States to the jurisdiction of
«this Court, and prays the judgment of this Court

whether it has j urisdiction over him to require him

to answer said bill, or to make against him any

order or decree in this cause; and he prays to be
“hence dismissed with his costs.”

Merritt Lane, Esq., for complainants.

Hartshorne, Insley & Leake, for pleading
defendants.

Garrison, V. C. (After stating facts):
When the argument was held upon the bill and
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pleas many difficult and interesting questions were
debated, and the Court announced to counsel its
views upon certain of those questions, with the re-
sult that an order was made allowing the pleas to
stand with qualifications as stated in the Court’s
opinion. Upon the Court’sown motion a re-hearing
was had upon the subject matter, and after such re-
hearing the Court is convinced that, by reason of
questions now for the first time raised and con-
sidered, the pleas, in their present form, cannot be
allowed to stand.

A plea is in effect an answer which reduces the
issue between the parties to a single point. The
facts which produce this result may be numerous,
and are not for that reason necessarily inappropriate
to be set up in a plea; but the effect of such facts
must be to reduce the issue between the parties to a
single point. All the facts necessary to sustain the
defendants’ contention must be set forth in the plea»
or it is bad in form. Daniell’s Ch. PI. & Pr., 6th
Am. Ed., p. 682, p.683, et seq.

The pleas in this case are, in my view, bad in
form. A plea, to be good, must set up facts which,
if proven, constitute a complete defense, either to
the whole bill, or to so much of the bill as they pur-
port to be an answer or defense to.

The only facts set up in this plea are that the
pleading defendant has not been served with process
in this cause within the State of New Jersey, norat
all; and that he is now and was at the time when this
suit was begun a citizen and resident of another
State of the Union, and is not subject to the service
of process within the State of New Jersey. [ know
of no principle of law recognized in the State of New
Jersey which exempts the citizens of any State of
the Union from service of process within the State
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of New Jersey; and, therefore, it is certainly bad
pleading for a defendant to set up as a bar to a suit
in New Jersey that heis a resident of another State’
and is not subject to service of process within the
State of New Jersey. As as matter of law and of
fact, he is subject to the service of process within
the State of New Jersey whenever he may be found
therein (subject to certain exceptions based upon his
reason* for being in the State, i attendance at
Court, and the like). Nor is that part of the plea
which sets up the fact that he has not been served
with process in this cause within the State of New
Jersey, nor at all, a good plea, because it does not
appear from anything in the plea that the complain-
ant has yet sought to serve him with process within
the State of New Jersey, or at all; and it does not
therefore, follow that, if and when the complainant
so seeks to obtain jurisdiction over the defendant; he
may not, in the first place, serve him within the
State of New Jersey; nor, in the second place, obtain
service by some method of substituted service recog-
nized as efficient by the Courts of this State and of
the Federal Government.

The omission to set up these facts, if any such
exist, which show how the complainants have
sought to obtain jurisdiction over the defendant,
> in my view, fatal to the plea. To hold other-
wise would be to hold that any person named in a
bill in Chancery as a defendant could immediately,
upon the bill being filed, come into this Court with
just such a plea as the one in hand and obtain a
judgment in his favor, with costs, which would be
apalpable absurdity; because, until the complain-
ant has sought to get the defendant into Court, it
Btrue that the defendant has not been served with
Process in the State of New Jersey', nor at all; but
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that does not give him a right, because Of that fact,
to come into the Court protesting that it has not
jurisdiction over him wuntil it has sought by some
means or process to obtain jurisdiction over him.

Upon this view being suggested to the counsel
for the pleading defendants at the time of the r*
argument before mentioned, their reply was that
this Court should look at the files and see, first,
that there was no subpoena returned, served upon
the pleading defendants; and, second, that there
was an order of publication made herein. In my
view, this would be entirely improper practice. The
only things which the Court should look at upon
bill and plea are the bill and plea; and unless the
facts which the defendants rely on as a bar are set
up either in the bill or plea, they are not, in my
view, properly before the Court upon bill and plea.

I have not looked at the files, as suggested by
the defendants’ counsel that I should; but, for the
purpose of illuminating my view, let us suppose
that the files disclose that an order of publication
has been issued and has been served in some other
State of the Union upon the defendants. If such a
condition be found to exist, it seems clear to me
that the defendants have failed to raise the point
or issue which they seek to raise. The point or
issue which they seek to raise is that this particular
suit is one calling for a personal judgment against
the defendants, and must be based upon a personal
service upon the defendants, within the State of
New Jersey; and that a service under an order of
publication made outside of the State of New Jer-
sey, is not such service as, under the Constitution
of the United States, will support a personal judg-
ment against the defendants.

It seems to me too clear to require further eluci-
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dation that the defendant must wait, in any case,
until there has been some attempt made by the
Court to exercise its jurisdiction over him by some
form of process; and that wheu such an attempt
has been made, and is, in his view, ineffective, he
must, if this form of procedure is to be allowed at
all, set forth in his plea the facts concerninglthe
attempted bringing of him into the jurisdiction of
the Court by process, and ohe reason why the same
is ineffectual.

As I have just above pointed out, to hold other-
wise would be to permit defendants to come in be-
fore the Court had even attempted to obtain juris-
diction over their person by any form of process;
and it is too clear to require argument that defend-
ants have no such right. Their utmost right to
object that the Court has not jurisdiction is to come
in after there has been an attempt to obtain juris-
diction over them, not before. For all that ap-
pears on the face of this plea, no attempt at all has
been made to obtain any jurisdiction over the plead-
ing defendants; and they, like all other natural
persons, are unquestionably amenable to the juris-
diction of our Courts in transitory actions if they
are found within the State and are not within the
exceptions of the character noted above. In every
other case of this character where pleas to the
jurisdiction of the Court have been interposed, and
the plea has been printed in the opinion, it will

e "0UQ* that the practice which I herein state to
be the proper one has been followed. In each of
these cases the plea sets out the means by which

16 coinplainant attempted to bring the defendant
within the jurisdiction of the Court, and sets up

acts or reasons why such attempted service or
means of bringing the defendant within the juris-
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diction of the Court was ineffective. Puster vs*
Parker Mercantile Co., 70 N. J. Eq., 771 (Ct. of
Er., 1905); Groel vs. United Electric Co., 70 N.
J. Eq., 616 (Garrison, V. C., 1905); Ewald vs.
Ortynsky, 75 A. R., 577 (Garrison, V. C., 1910).

The result is that I shall hold the pleas bad,
with leave, however, to the pleading defendants
to apply for leave to file amended pleas.

I am aware that under the old English practice
there are cases that hold that where a plea to the
jurisdiction has been overruled leave would not be
given to again raise the question; but since the
class of pleas that we are dealing with called
pleas to the jurisdiction of this Court were never
known in England, and are entirely the product
of our own practice in our own State, it is per-
haps not proper to apply the same rules to them
which obtain in the English Court of Chancery.
In any event, 1 will entertain such an application
and pass upon it, if made.

The order heretofore made herein allowing the
pleas to stand will, of course, be vacated. The
form of the order herein will be made upon notice.

Filed Jan. 5, 1911.









