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B e tw e e n  J

A r t h u r  B r i s b a n e , r
Com plainant-R espondent, l

) On A ppeal, 
and /

Ja me s  A . S u l l i v a n , et als., \
D efendants-A ppellants. 1

Petition for Re-Submission. 7 j, ^

To the H onorable, the Jud g es o f the 
Court o f E rro rs and A p p ea ls:

Y o u r petitioner, A rth u r  B risb an e, resp e ctfu lly  
shows that he is the com plainant below  and the 
respondent on appeal in the above entitled  c a u s e : 

T hat on F e b ru a ry  7, 1916, a  decree w as m ade 
in the C ourt o f C h an cery  o f N ew  J e rse y  again st 
the defendants below, the appellants in the above 
entitled cause, w hich  decree provided  th at said 
defendants below, w ith in  th ir ty  d ays from  the 
date o f service o f a certified copy o f sa id  decree 
upon the solicitor o f said  defendants below , con-
vey  b y  a  good and sufficient deed unto the said 
com plainant below  a ll o f th e ir  respective right, 
title and in terest in and to the prem ises de-
scribed in said decree, and th at the said  com -
plainant below  tender to said  defendants below, 
upon the execution and d e live ry  o f said  deed, 
the sum o f $141.85 (said  sum  b ein g the balance 
reported b y  the special m aster in his rep ort o f 
M ay 1st, 1915, w ith  w hich the com plainant below  
w as chargeable) less the sum of $101.97 (said  
last m entioned sum being the balance due to
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the com plainant below from  the period from  M ay 
1st, 1915, the date o f said  M a ste r ’s report, to 
the date o f this decree, being in ¿rfect an ex-
tension o f said M a ste r ’s rep ort along the same 
lines and in the sam e m anner as said M aster’s 
rep o rt w as figured  down to the date of this de-
cree) which equals the sum o f $39.88, said sum 
being the am ount w ith  w hich said  complainant 
below  w as chargeable at the date o f said  decree.

T he said  decree then goes on to provide for 
the tender to said  defendants below  b y  the com-
plain an t below o f the above-m entioned deed and 
that in the event o f said  defendants below refus-
ing or fa ilin g  to execute and d eliver said deed, 
that the title  to the prem ises m entioned in said 
decree should vest in the com plainant below. 
S a id  decree fu rth e r p rovided  th at Jacob L. New-
man, E sq u ire, one o f the M asters o f the Court 

20 o f C han cery, should su pervise the passin g of the 
title  and the am ount found to be due, providing 
also th at said  M aster should figure the amount 
due to the date o f the execution and delivery of 
said deed or the la st d a y  when said  deed should 
be delivered  accord in g to the term s of said de-
cree.

The said  decree fu rth e r provided that upon 
the m aking or tender o f the said  paym ent and 
the d e live ry  o f the said  deed the contract (which 

30 w as the basis o f suit) should be held and con-
sidered to have been in all respects fu lly  per-
form ed, w ith the like effect as though the said 
Jam es A . S u lliv an  had conveyed said  premises 
in accordance w ith  the term s o f said  contract.

The decree fu rth e r  provided  that either party 
should h ave lib erty  to ap p ly  to the Court of 
C h an cery fo r  fu rth e r directions or re lief in the 
prem ises, as occasion should require.
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The decree concluded w ith  a provision  fo r  p a y -
ment b y  defendants below  to com plainant be-
low of his costs o f suit.

Thereupon defendants below  took an appeal to 
this court, to rev iew  the sa id  decree. S a id  ap -
peal w as subm itted to th is court on b rie fs  on 
Ju ly  10, 1916, and on N ovem ber 20, 1916, under 
an opinion o f th is court filed w ith  the clerk 10 
thereof, the b ill o f com plaint w as dism issed and 
the decree o f the C ou rt o f C h an cery reversed.

Upon a  consideration  o f the opinion so filed, 
your petitioner re sp e ctfu lly  p ra y s th at th is court 
w ill gran t a re-subm ission o f b r ie fs  b efore  it  on 
the follow in g p oin ts:

1. T h at the C ourt o f C h an cery erred  in  de-
creeing that the defendants below  convey unto 
the com plainant below  a ll th eir respective righ t, 
title and in terest in and to the prem ises de- 20 
scribed in the said  decree, w ith  aiv abatem ent of 
the purchase price, inasm uch as the evidence 
showed that defendants (below ) w ere seized of 
only a life  estate fo r  the life  o f D ora  K asten - 
huber. Indeed, it  is  adm itted b y  the appellan ts 
in m any places in th eir points filed in th is  court, 
that th ey did not have a m arketable title  and, 
therefore, could not con vey the sam e to the 
respondent.

On pages 5 and 6 o f a p p e lla n ts ’ points, in 30 
speaking o f the certificate or rep o rt o f title  of 
the T itle  Com pany who exam ined the title  to the 
property in question, w hich rep orts are marked. 
E xh ib its D-25 and D-24 in state o f the case, 
(there seems to be some confusion in the m arkin g 
of these exhibits) appellan ts sa y :

“ Then the certificate  proceeds to g iv e  a 
p artia l m em orandum  o f possible defects in 
the S u llivan  title. T h is  p a rtia l m em orandum  
consists o f fou r typ ew ritten  pages. I t  shows 40
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con clu sively  th at no title  w as ever made 
again st the in fan t rem ainderm en b y  the tax 
proceedings. T h a t no notice w as ever given 
to them  and th at in fa c t the w hole proceed-
in gs w ere a  nu llity . ”

F u rth e r  along, on p. 7, in their points, ap-
pellan ts say, a fte r  quoting variou s recitals from  

j q ' the above-m entioned certificate:
“ F ro m  the above recita ls taken from  the 

certificate o f the T itle  Com pany, it is ap-
paren t th at the title  o f the defendant is 
v e r y  uncertain  and doubtful. ’ ’

A n d  on p age 8, as fo llo w s :
“ B y  all the evidence o f the case the 

title  o f S u llivan  is in the utm ost confu-
sio n .’ ’

A n d  on p age 10, in quoting from  a letter from  
OQ M r. F ie ld er, a tto rn ey  fo r  Su llivan , to Mr. Cowart, 

as fo llo w s:
“ R ead in g  over again  yo u r criticism s of 

the ta x  sale proceedings, I  am of the 
opinion that th ey are w ell founded and that 
the title  supposed to be passed through these 
proceedings is b a d .”

A n d  on the sam e page, in quotin g from  another 
le tter o f F ie ld e r  to C ow art, w here he refers to 
a dem and o f C o w art th at S u llivan  g ive  a deed 

30 in accordance w ith  his contract, as fo llo w s :
“ It  seems to me th at your client is ap-

p a ren tly  u rg in g  you  to force Mr. Sullivan 
to  do som ething he is absolutely unable to 
d o .”

A n d  on p age 18, as fo llo w s:
“ A s  pointed out above, the character of 

the title  o f the defendant is v e ry  doubtful. 
T h ere is  no question that it is unm arket-
able. * * * ”
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O f course, the testim ony o f the com plainant 
(below) shows con clu sively  th at both the de-
fen d an ts’ (below ) title  to  the p ro p erty  in ques-
tion is defective. H ow ever, as w e have shown 
that this is  not only not con troverted  b y the 
appellants, but is  a ctu a lly  adm itted b y  them  in 
many places, it is not n ecessary to go into the 
com plainant’s (below ) evidence on this point. 10 

The V ice  C hancellor who h eard  the case be-
low determ ined from  the evidence th at a ll o f 
the title w hich the defendants (below ) had ac-
quired w as the life  estate ot one D ora  K asten - 
huber. T h at there w as evidence on w hich th is 
linding could be based w ill be seen from  the fa c t  
that the deeds in the chain o f title  o f the ap -
pellants, togeth er w ith  the certificate rep ort 
and schedule of the T itle  C om pany who ex-
amined the title , w ere o ffered  in evidence, as 
well as the w ill o f Thom as H. N. W ilk s, a form er 20 
owner o f the lands in question. F ro m  an ex-
am ination of these exhibits the fo llow in g  w as 
deduced b y  the V ice  C h a n ce llo r:

T hat Thom as H. N. W ilk s  died on J u ly  8, 
1889, leavin g  a  w ill in  and b y  w hich he devised 
the p rop erty  in question to  D ora  E . W ilk s, fo r  
the term  of her n atu ral life , and at her death 
to the heirs o f her body born in la w fu l w edlock, 
with a devise over in case o f fa ilu re  o f issue. 
Dora E . W ilk s subsequently m arried  W illia m  P. 
K asten huber; she has becom e the m other o f two 
children, born in la w fu l w edlock, both o f whom  
are in fants under the age o f 21 years. M r. and 
Mrs. K asten huber and the tw o children are l iv -
ing. M rs. K asten h uber, the life  tenant, allow ed 
the taxes assessed b y  the C ity  o f J e rse y  C ity  
against the said  prem ises to rem ain unpaid. 
Thereupon th ey w ere sold and b y  direction  o f the 
Circuit C ourt o f H udson C oun ty a deed th erefo r 
was delivered to C h arles R. D ieffenbach, the pur-
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chaser at the ta x  sale. H e subsequently con-
veyed  the sam e to W illia m  P . K astenhuber, the 
husband o f the life  tenant, and th ey  joined in a 
conveyance to Jam es B illin gton , who, in turn 
conveyed the sam e to the defendant, E lla  J. 
Su llivan . M iss S u llivan  took title , not fo r  her-
self, but fo r  her brother, the defendant, Jam es 

10  A . Su llivan , who advanced the purchase money. 
Jam es A . S u llivan  thereupon m ade the contract 
in  question on J u ly  19, 1910.

I t  subsequently developed, upon a search o f the 
title  o f the prem ises, th at the ta x  sale w as de-
fectiv e  in m any p articu lars, as w as shown by 
the report o f the T itle  C om pany above mentioned. 
I t  w ill be seen th at D ora K asten h uber, form erly 
D ora  E . W ilks, obtained a life  estate b y  virtue of 
the w ill. I f  the ta x  sale had been va lid  she 
w ould have received, b y  m esne conveyances, a 

2 fee in w hich the life  estate w ould have merged. 
A s  the court found that the ta x  sale w as invalid, 
it le ft her w ith  m erely  a  life  estate, which was 
all that the defendants (below ), through mesne 
conveyance, obtained. A s  a m atter o f  fact, ap-
pellants do not seriou sly  contend that they did 
not receive such life  estate, m erely  stating in 
effect th at th is title  is in such confusion that 
it  is not certain  th at th ey did receive such life 
estate. A s  pointed out above, how ever, the ap-
pellants do adm it, in num erous places, that the 
title  is unm arketable. T h ere w as undoubtedly 
sufficient evidence b efore the court below to w ar-
rant it  in finding th at a life  estate w as w hat the 
defendants (below ) obtained in this property. 
T h is being so the court below  should have de-
creed th at defendants con vey to com plainant (be-
low ) the life  estate which said  defendants had 
in the p ro p erty  in question, w ith  an abatement 
o f the purchase p rice b y  reason o f their in-
a b ility  to con vey a fee as called fo r  in the con-40
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tract which is  the basis o f these proceedings. 
Therefore, it is  w ithin  the undoubted pow er o f 
this court to am end the decree o f the C ourt of 
Chancery so th at it w ill effectuate th is result.

2. A s  the question o f w hether the defendants 
(below) can be decreed to specifically  con vey a 
life  estate to the respondent, w ith  an abatem ent 
o f the contract price, w as not considered b y  this 
court in its opinion, and as th is  w ill becom e/ an  
issue in the cause w hen the decree is  m odified as 
above set forth , w e resp e ctfu lly  u rge  th at a re -
submission o f th is case be allow ed and th at the 
p arties hereto be perm itted  to subm it fu rth e r 
briefs or points on the questions herein  set forth .

R e sp e ctfu lly  subm itted,

R I K E R  & R I K E R ,
A tto rn ey s fo r  P etitioner.

E D G A R  H. P IN N E O , 20
O f C ounsel w ith P etitioner.
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