
NEW JERSEY 

COURT OF ERRORS AND APPEALS. 
llENRT Muzzy and JAMES B. WELLES. I 

vs· In case on error to 
WrLLIAMJ, BRUNDRED, HENRY HAWLEY, S C t 
ABRAHAM BELL, and J A>IES BELL, Sur- upreme our · 
vivors of BENJAMIN BauNmrnn, deceased. 

This is an action of assumpsit, commenced in October eighteen 
hundred and fifty three, for the recovery of the amount of a pro• 
lllissory note, of which the following is a copy, to wit : 

OLDBAK Wo1LK8, Paterson 
'478.92. N. J, July., 19th, 1868. 
" 'fwo months after date we promise to pay to the order of 2 
'' Messrs Muzzy and Welles, four hundred and seventy three 92-
"100 dollars, at the city Bank in New York, value received. 

(Signed) B. BRUNDRED, SON & CO. 

Pro ut the declaration, and the schedule annexed thereto, 
filed October thirteenth, eighteen hundred and fifty three. 

Judgment by default was taken against William J. Brundred 
and Henry Hawley, A.b_raham Bell and James Bell pleaded the 
general issue-and thereupon the cause came on to be tried at the 
Passaic county Circuit Court, on the first Tuesday of January in 
the year eighteen hundred fifty five at Paterwn, before tbe Hon- 3 
orablc Elias B. D. Ogden, one of the Judges of the said court, 
by a jury of the said county, then and there duly empannalled 
and sworn to try the said issue. 

On the trial of the said cause, it was proved on the part of 
the plaintiffs, that the firm of B. Brund1ed, Son & Co., had 
been in Existence from the first of May cignteen hundred nncl 
fifty one, up to the time of the giving of the said note in the de-
claration declared on-and was composed originnlly of Bc1.jamin 
Brundred, WilliamJ. Brundred, and Henry Hawley-that Ben-
jamin Brundred died on t.he t"enticth of April eighteen bun- 4 
dre<l and fifty three--that the business of th e firm was the manu-



2 
fitcture of machinery at Oldham Works, near Paterson iti the 
county aforesaid, and that the note in questio n was signed by 
Henry Hawley one of the dcfendanrn. -1 t was further shown that 
during all that per iod, from tbe commencement of the said firm, 
the firm of A. Bell & Son of N cw York, commission merchant9, 
composed of the defendants, Abraham Bell & James Bell, acted 
as commission merchants for the said firm of B. Brundred, Son 

,. & Co. in the disposal of their manufactured stock; and the toll 
5 lection of their drafts and bills recei'.'able, at a commission of 

two and a half per cent. on the amount of ~ales, and from time 
to time made advances of money to th e said firm of B. Brnndred, 
Son & Co., to enable them to carry on th eir business. The ad-
vances thus made wore to a considerable amount, exce0ding the 
pi·oceeds of the asset& of B. Brundrcd, Son & Co., placed in their 
hands, leaving a large balance due to Abraham Bell & · Son on 
account. The amount advanced in· the course ot two or' three 
months exceeded ten tho usand dollars, and thereup on the mem• 
bers of t he firm of B. Brund red Son & Co. ga ve to A. Bell & 

6 Son their bond for ten th ousnncl dollars, bearing date the first of 
.:\fay eight een hundred and fifty one, payable the first of May 
eighteen hund red and fifty four, with interest quarter year-
ly, at the rate of' six per cent. pm· annum-which bond was se-
cured by a mortgage given by the said Benjamin Brandred and 
w(t'e, on certain real'estate tituat e at Oldham, aforesaid, on which 
the factory was located :· · 

The balance of advances continued to increase in favor of A-
brah am Dell ,& Son, until the first of February.eighteen bun• 
dred and fifty two, when it amounted fo seven thousand three 
hundred nnd ninety one dollars and twenty four cents, independ-
ant of the ten thousand dollars sec,.Ted py the said bond and 
mor.tgage, aud further to secure saicj. advances, B. Brundred, 
Son & Co., on the twenty-fourth of ·January in the year last 
aforesaid, assigned their tools, patterns. &c., used in prosecuting 
the business, to .A. Bell & Son, as eollateral security. 

In July of the same year tbe said Benjamin Bruudred assign· 
ed to A. Bell & Son a patent right belo:lging to him, also a, 
c )llater ti to t:1e saiU indebte<lnesf:, · . 

8 The firm of B. Brundred, Son & Co. had previously obtained 
a lkcose, in eousiderati0n of ccrtai11 pitymcnts1 to use the said 
pate nt. 

Oil I he fourteenth of Seµtcrnl,cr eii,:hteen hundred and fifty 
two, the same VCftl" another bond and mort"age for ten thousand 
d?llaT3, s!mih{r to the fifst, and np_on tile same property, was 
g iven to Bell & Son, t he bullan,·e of indebtedness at that time 
being ab,mt sixteen thou~and dollitrs1_ independent of the amount 
coverol' by the first bond um! mortgage, leaving ·about six 



thousand dollars due A . .lJcll & Son, irnfo~enilant of both bonds 
and mortgages. This balan ce continued to increase until the 
first of Februar y, in toe lear eighteen hundred and fifty three 9 
when it amounted to nine thousand nine hundred and fifty seve~ 
dollars and fifty two cents, independant of the amount covered by 
the said two bonds and ·mortgages. 

. On the twentie;h of November eighteen hundred anil fifty two, 
B. Brundred, Son & Co., acknowledged a formal delivery oi the 
passession of their tools, pattern s, &c., to A. Bell & Son, by an 
endorsement on the before mentioned assignment of the same. 

On the twentieth of December following, A. Bell & Son gave 
to B: Ilrundred, Son & Co. a receipt in the following terms, to 
wit: 10 

"New' Yoit·• 12 mo. 20, 1853." 
"B. BRc~nnr,;o, SoN & Co. OLDHAM. 

'' The tools in your mo.chine s:1op assigned and this day del'd 
"to us, we l1old as collateral for the !urge amount due us by you, 
" and trust you may -soon be in a position by lessening the 
"amo'1: to justify 11< in returniug them to you. In the mean-
,, time we appoint yom· partuer Henry Hawley our agent to hold 
1' them for our ac't. 

Your assured friends, 
(Signed) ABRA.HAM BELL & SON." 11 

On a ropy of which receipt the · said Hawley endorsed and 
signed the following, to wit : " Rec'd the within property from 
A. Bell & Son in trust for their a'c. Dec. 20tk, 1852 

On the second day of February eighteen hundred and fifty 
three. the following agreement between the firm of B. Brundred, -
Son & Co., and A. Bell & Son was entered into, to wit: 

"We the undersigned being largely indebted to Abm. Bell & 
"Son of the city of Kew York, ,Noto in consideration of such 
" iudebtedoess and for the better securing the same to them 
"and such further sums as they may adrnnce do hereby anthor- 12 
"ize and appoiut said A. Bell & Son to the entire management 
"and control of •II our business, from this day forwnrd, until we 
"can reduce om· indcbtedn,ss to them, to the st1m of ten thousand 
"dollars. But until the debt is so reduced we do give them sole 
"power to collect all monies due to ua, and to pay all iudebt..'<i-
" nrss now made, or that shall hereafter be made in.conducting 
"our business, of making machinery, &e. And we hereby de-
" liver unto them all machinery manufactured, iu whole or in 
"part, all •tocks of material, tools and fixtures now at our works 
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13 ', at Oldham, to be n&ed for the payment of our indebtednes~ to 
"said .A.bm. Bell & Son and other parties ; and we do further 
"agree not to contract any indebtedness without tho written 
" consent of A. Bell & Son, and to limit our drawings for the 
" support of our families, not exceeding the sum of one tl,ousand 
" dollars each, ns regards William J. Brundred & H. Haw-
" Icy for the current year, commencing from this date, subject to 
"tw o hundred dollars each additional for present outstanding 
" debts , and we do authorize .A.. Bell & Son to engage the servi-
,, ces of a suitable person to take charge in their behalf, and will 

14 " unite with such person, doing all in our power to promote the 
" unit ed and best interest of the concern . 'l'he compensation of 
" such person to be a charge on the business in the proportion of 
" lwo thirds, and one third by .A.. Bell & Son. If however we 
" find his services full benefit to the extent of his entire compen-
,, sation, then we are willing it be all a charge on the busineSJ. 
"If after the expiration of four months, we, or . A. Bell & Son, 
" are of the opinion that the business is not pofitable, then upon 
"either party giving the other three months notice, the whole 
" concern shall be discontinued, and the entire stock of tools and 

15 " fixtures be sold at public auction. at such time a~ .A.. Bell & 
" Son shall direct after the expiration of three months aforesaid. 
" It is further to be understood. if at any time all indebtedness 
" due to .A.. Bell & Son, over and above ten thousand dollars be 
" paid them by us, that they surrender nod reconvey all herein 
"conveyed to them, not otherwise disposed of for the benefit of 
' ' the concern, 

Signed Sealed & de- r (Signed) B. BRUNORED, by his [LS] 
livered in the presence j atty . W . J. Brundred, 
of (Signed) ISAAC I (Signed) W. J. BnuNDRED, [LS] 

16 VAN W .A.GONER. l (Signed) HsNRY HAWLEY [L!!i 
Dated OLDHAM WonKs} 

Febru11ry 2, 1853. 

In persuance of this agreement, .A.. Bell & Son appointed one 
Albert Brett, of the City of New York, to take charge of the 
business of B. Brundred, Son & Co. in pursuance of said agree· 
mcnt; and the business was carried on under said agreement, 
without any change in the name of the firm. from that time until 

. the fifteenth of August eighteen hundred and fifty three, or 
thereabouts, when A. Bell & Son refused to accept auy further 

1 7 drafts or pa.y any more hills, for the firm of B. llrundred Son & 
Co. 

T~a course of business during this period , was much the s•m! 
as pnor to the execution of the said agre ement ; all tho bu.s1• 



nen<>! t~e con_rtrn wa~ ~one in the nnme of B. Brnndred, Son & 
(Jo, ('the oriµ-ma\ ~rt,tles of _partnership having pr-ovided; that 
the finn should contjuue 11otw1thstanding the- death of · either' of 
the pa: tners.) · · · · , •· 

Williiim J. Brn1d red superinten<l ,d the manufactuaing depart 
inent; Henry Hawley kept the books anrl made drafts, and the 
laid Br.,tt p oeured orders around the country, and generally ef- 81 
fected such p_urchases as we_re made in New York; acting (as 
be testified) m_ the transact10n uf all the business done by him, as 
the agent and m the name ·of the lirm of B . 13rundred, Son & Co.: 
alon,,; the defendantg dill nnt dispute but that A . Bell & Son 
knew of the manner in which the business was conducted by the 
iaid Brett. 

A Bell & son transacted the business of the conce•n in New 
York, on commission, in the same, or a similar manner, and at 
the same rate of commission as they had done befo1·e the said 
••~·eement was entered into ; received the notes , drafts and bills 91 
receivaLle', of B'. Ilrtrndred, Son & Co. , for collection , aud con-
tinued maki1ig advnnces to said firm, ns they rPquirld rno11ey. for 
their p0yments. which was usuall y effpcted by dra fts u,,on A , 
Bc)t & Son, by the defendant Hawley in the nam 3 of B. 
BrundreJ, S<>n & Co. · 

The balance of indebtedness for such advances, independant of 
the twenty tho1isand dol lars secured by bond and mo,-tµ-nge; 
nmountedi on the first of ~a y e igh teen hundr, ,d and fifty thr-ee, 
to the . . s~m of tweJve, tho.usa,ll_d .,four J,undrcd a·nd ninety ee:.en 
dollars and twenty nine cents, and on the · first of August eighteen 20 
hundred and fifty three, to twenty three thousand eight hundred 
and ten dollars and thirty five cents . A. Bell & son, h\n•eve.r, 
holding at the last date, contract s and consignments agaiMt . a 
Portion of said bulance, from wh ch they realized .after , efusingto 
honur the paper of B. llrundr ed, Ron & Co,, sufficient for,, and. 
applied by them to r educing the said balance, on the fi~st of 
Novembei' eiµ;hteen hundr ed an d fifty three, to •eight thousand 
nine hundr ed and eighty four dollar s and twenty two cents, 
\Vhich yet remain s mtisUy unpa id . .... Af'ter A . Bell ·& Son refused 
further to honor the dra fts of B. Brund red, ~on & Co. in August, 21 
eighteen liundi-ed and fi ty th .ee, ' the works were subsequently 
conducted hy 0, S. Van Wa~oner, on behnlf of the estate of ll : 
Brundred, deceased, and William J. Brundred & Hawley, the 
surviving membe rs of the firm, the tools uot .h~ving been ~c-
moved or s01d hy A . Bell & Son. 

'l'.he note on which t bis snit was brougl!t was one of three nute 



of same date, given in payments of an account for lumber, fu~ 
nished by the plaintiffs to the firm of 13. l.lruudr ed, Son & Co., 
between the second of Feoruary eighteen hundred aud fifty three, 

22 and the date of the notes. 

Before any of this lumber was furnished the defendant, Brun-
, dred and th, said Brett came to tho oilice of the plaintiffs at 

their lumber yad, and entered into coav ersition with the 
__ plaintiffs' cl,rk ahout buying lumber, and in the course of •nch 

converBatiou ?t{r. Br~tt said " we are going to use curisiderable 
more ,lumber than has theretofore been doue ; if y,m will sell us 

. as .cheap as .we can get it in New York we will patronize you." 
'l'he orders for the lumber were afterwards signed hy the defen, 
dant Rawly, in the name of l.l. Bruudred Son & Co., and were 

23 sent from time to time, as the lumber was wa,ated, and the ac-
count was charged on the books of the phlintiffs, to B . Brnudrcd 
Son & Co. 

'fhe defendant Hawly, being examined as a witness on the 
_part of the plaintiffs, testified amongst other thing s, that he had 
never regarded the defendants , Abraham & Jam es Bell, as part-
ners in the firm of B. Brundrcd Son & Co., or as individually Ji. 
able for the delils of that firm ; but sa,i,i: '' My un,ler;tanJing 
,., w,u1, that in conducting the bu~i1n ss under the agreement of 

' ' ' February second, eighteen lrnndr ed and fifty three, (wi1ich we 
24 H considered. as a. kind of experim;:nt to resuscitate d10 lmsine3,~,) 

"if there shoulri be an ultim,.t o dclliciency, it should be borne 
"pro mt, by all tho then creditors, Abraham Bell & :'-011 i11clud• 
" ed. so far as regarded their debt, outs ide of the twenty 1hou-
"sd.nd dollar . .;; sec.ired by l>o 1d:, and 111ort:-4"a ~e.i. I 1.hink the un• 
"derdt :tndmt was that they were to adv ,mce funds to B. lirnn• 
"dred, 8011 ·& Co .. for the purcha,c of muteria,s .\fr . Brett said 
1 ' business wante<l driving and funds, nml he had come there for 
" both pu 'P'.)Ses. rl,here was no under:3tanJi11g1 however, that 
" Belt & ~011 were to he liable except upon their acceptances." 

25 Tue said Hawley further testified, in relalution to Bretts situa-
tion in the coacern · as follows : '' J co11siclercd him as partly our 
"agent, and partly the agent of Bell & Son, so far as he made 
"purchases and procureJ orders, he was our agent, and so far as 
" overseeing and watching over the interest of A. J3cll & Sou be 
"was their agent." 

The said I{ \\vley rurt 1ier testified that tho agreement of F,h 
ruary second eignteen hund red and fifty three, he belie,ed 
covered all th·., proper ty of Il. Brund red Soa & Co., not iJ,,fore 

· · martga11ed to A. IUI & Son, excep t the lease of tho factory ""'I 



real estate lrom B Bruutlrcd tc> t,ie fi,·m at a rent of two thou- 26 
su.nJ Jolb\rs, which w.tuc,;;s con!-li-lcred tol> high ; nnd a license to 
ose ll. B un<lred's before mentiomed patent for making throstles, 
which they used in their manufacture; and which was of con-
tingent value according to the amount of business done. 

It further appeared that among the debts and lit1hilities of B, 
Bruud1·ell, Son & Uo. pcticl during the transaction of the busineRs 
und ,r the ngrec11w11t of Februa-ry second eigtee11 hundred and 
fifty three, were tlehts and liab:lities of said tii'll1 rncnrred prior 
to that <l~te, w,,ich were continued to be paid as they became 
due ; no distinction being made bet1Veen debts or liabilities in- 21 
curred before and those iucurretl after suitl date . 

The foregoing facts appearing by the evidence, the defendants 
appJic,I for a uou suit, on the grunnd t!iat the defendants Abra-
hum Bell and ,James Bell were not lial>le to the plaintiffs in this 
action; nor in connecti'ln with the other defendants ; and if li-
able at all, were only in a com·t of Equity . 

l'!nt his Ilonor tho Judge refused to grant a non suit-, and 
charged the jury thnt n11tlcr, and by virtue of the agree-
ment or Febrnary seco11d, eigliteen hundred and fifty 
three, before nientiuned, Abraham llell & James llell were Ii- 28. 
able for the debts incurred "hile the business was transacted in 
pursuance of said agrecrnout, aud were jointlyliu.Ule therefor wi~h 
the other defendant ,s ; and directctl the jury to find a verdict 
for the plaintiff;, for the amou11t of the uote upon which the suit 
wae brought. 

To which ruling and charge the defendants, Abraham Bell & 
James Bell, did by their counsel object and accept, and prayed 
that this their Bill of excevtion might be scaled, which is hereby 
done accordingly. 

ELIAS B. D. OGD~N, Judge. [Seal.) 20 
New Jersey Suprenae C:ourt, 

Of the term of Febrnary, in the year of our Lord oue thou• 
sand eight hundred and fifty five. 

Wn .LIA ll J. BnuNDRED, l 
HENRY lIAWI.EY, 
AnRAH.rn BELL and 
JAMER BELL, r In Error. ,., 
HENRY i\lt-zzy nnd 
J .ll!ES II . w ELLES, j 80 



Afterwnrcl~ that is to ~ny, on the ronrth Tllesday or fehrnnr, 
in the year of our Lord one th .. usand eigbt hundred -ai,d fifty fire, 
before the Supreme court or New Jersey, come the said William 
J. Jlruudred, Henry H11-wley, Abraham llell and James Bell, lij 
Joseph ('. Bradley tlieir a(turuey, and say, that in the record 
and proce·edings, aforesaid, and also in µ-iving the judgruent, 
aforesaid there is manifest error in this, to wit : that the Judge 
who tried the cause at the trial thereof, a, by the Lill of 
exception taken the1'ein appears, refusad to grant the defendant! 

81 bdow, the uow plaintiffs in error, a non-suit, although the said 
now i,laiutifl's were by law entitle<l to a non •nit at the trial of 
the said cause, also in this, to wit : that on the trial of the said 
c,,nse the Judge erred in clmrging the jury-that undor and by 
virtue of the agrcemeut of February second 1853-in t~l'J sa.d 
Bill of exceptions mentioned-the said Abraham Bell and 
James Bell were liuhle for the uebts iucurred, while the busineii 
was transacted in purriua11ce ur Raid agreement-and were joint• 
ly liable therefor with the other defendants-and there is e,ror 

. also in this, that the said Judge directed the jury to find aver, 
32 diet for the plaintiffs below-the uow ddemlants in error-

whereas by the law of the land the said Judge ought not so to 
hav o charged-and the said plaintiffs below, the 110w defendants 
in error were not entitled to the said verd ict. as a matter of law 
arising upon the facts stat ed i11 th e said bill of exceptions-
.And there is error also iu this, that thes,ud judgment ism other 
respects erroneous-and uulawful, 

JAS. P. BRADLEY, 

JorNDER IN EnnoR. 
l't!fs Atly. 

Opinion ot· Su1>reme Court. 
sa SUPREME Conrt. 

BauNoRED, and others} · 
vs Error to Passaic Circuit. 

Muzzy & WELLES 

E_lmer J.-The Judge ot the Circuit having charged the jury 
that Abraham Bell & Son, were liable jointly \\ it.h B. Urundred, 
Son & Co., for the debt contrncted by the latter firm, in pursu• 
ance of the agreement entered iut<> on the second day of Febru• 
ary 1853, and direckd them to (iud a verdict for the plaintiff•. 
the prnpriety of that charge and direction, depends upon the 

34 lega l effect of the agreement . If the effect was as is now insist· 
ed to make them members of the firm of B. Urundred, Son & 
Co., the charge was correct, it lwiug undoubtedly a question of 
Jaw-which it was the duty of tlie court to decide, whether the 
t,ll)disputed facts of the case did or did uot make the parties legal 
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partners. 

No question of fact was -6ubmitted to the jury. It was not 
alleged that A. Bell & Son were held out to the plaintiffs or to 
others as partners in the business of B. BruudrecJ Son & Co. 
and no question of their liability arising in that' manner wa~ 
raised. 'fhe latter firm was engaged in marmfactnring machinery 
at Oldham Works, near Paterson in this Sto.t<J, and the firm of 
A. Bell & Son was a Commission house iu the city nf New York. 35 
As such, they transacted the business of the manufacturers, dis-
posed of their manufactured stock, collected their drafts and bill•, 
and made them advances of money to enable them to carry on 
their. business. A large balance having become due, to the com-
mission merchants, "mortgages were given, and an assignment of 
their tools made to them by B. Brundred, Son & Co., for their 
better security, afterwards the agreement in question was en-
tered into, and the business carried on as before. The lumber 
for which the note in suit was given by the firm of B. Brundred 
.Son..& Co., was ordered in the name of that firm by one of the 36 
partners therein, and charged to them in the books of the plain-
tiffs. 

,There seems to be no reason to believe that A. Bell & Son in-
tended to become partners in the business of B. Brundred, Son 
& Co., and this was not much insisted on, but the argument re-
lied on by the counsel of the defendants in error, the plaintiffs in 
the original suit is, that the effect of the agreement of 
February 2nd, 1853, was to entitle the firm of Bell & Son 
to participate in the subsequent profits made by B. Brundred, Son 
& Co. in. their business, and thus to render them in law, partners 37 
in that t\ilm at least so far as third parties are concerned. It 
cannot be doubted, that as the lawjs established, persons may 
become partners as to third parties who are not partners as be-
tween themselves. '!'his effect is produced wherever such persons 
become er.titled to an Aetna! participation in the profits of the 
business, as profits, and so that they are entitled to an account, 
and have a specific lien or preferance in payment over creditors , 
and thus have the full benefits of the profits of the business, 
without any corresponding risk in case or loss. Grace 11s Smith, 
2 W. Black, 998, exparte Hamper 17 ves. 103, ChampiDn vs 38 
Bostwick 18, Wend 184, Denny vs Cabot 6 Met. 82, Barry vs 
Nesham & Lawther 3, .Man Griin. & Scott 041,Cusbman vs Haily 
.1, Hill 526. If however, the true construction of this agre .c-
ment was as is insisted, that it gives a right to Bell & Son to 

. take all the -profits of. the business, after paying to, the _p11r_tners 
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of the firm of B. Brundrcd, Son & Co., the sums stipulated in 
consideration of their services, I am uot ~atisfied that it would 
have rendered them partners. They would not upon that con-
struction, take the profits as such, that is, so that their gain 

39 would be more or less iu proportion to the profits earned, but 
wonld take them simply as creditors in paymeut of a prior debt. 
<l.'he j1!'0fits as such, would enure to the benefit of the firm of B. 
Brundred, Son & Uo., after the agreement, as truly us they did 
before, nor would those who had trusted the latter firm, have 
any ground of complaint, because the debts incurred in carrying 
on the business, would be first paid before profits would accrue. 

But iu my opinion it is n. misapprehension of the agreement in 
question, to cousider it as tr<.lll8ieriug the profits of the business, 
as such, to llell & S011-N othing is said a.bout profits, nur was 

40 their amount of auy importance to Bell & S011, except that the 
gre"ter they should prove tv he, the less they might be called 
on to adva11ce, and the more they would reccire in disclntrge of 
their debt. Their interest in the profits was the interest of 
creditors, and 110L of participators , who were to g·ai11 or Jose, in 
proportion to what those profits shonlcl turn out to be. 'l'he 
agrecrncu.t give:,; the entire management and coutrol of the busi· 
Hess of B. Hrnnd.-e,I, Son & Co. to Bell & Son, with power to 
collect "II moneys due to the lirst 11amed firm, and to pay their 
indcbtcuucss at their pleasure. 'Jhe machinery on hand nnnu-

41 facturcd in whole or in part was stipulated to be delirered to 
Bell & Son, in payment of tl,c prior indebtedness. Brundrcd, 
t;on & Co. were uot to cqntra.ct- any indebtedness without the 
written consent of Bell & Son, and theactiug partners of the for-
·rner were limited to draw only specified sums for the support of 
their families. Tlie firm of Dell & Son -.verc authorized to em-
ploy a.11 agc11t to supcri11tc11(1 the ln1si11ess u11Jcr their direction, 
part of who~c salary was pa id hy them am1 part ont of the husi-
t!CS:") of H. ilrnndrcd, Son & Co. Power was also givn11 to A. 
Bell & Son to discontinue the business after a period named and 

42 to di:·q>osc of the stock and fixt11rcs flt auction. 
This a,'jr1Je111ent it· 1night perh,1ps he plausibly argued, was an 

assigrnneut of the property and linsi11ess of Hell & :::5on, am! 
rendered them lia.Ule to account fur it, or it may perhaps have 
constituted them the re,.d principa.ls in tlte lrnsiness carried on for 
tiiJir be11elit, i11 tile 11.111w of B. HnmJrcd, Snn & Co., as their 
agents ; but I can t:iec no 0Toun1l fur holdi1w them w Uc nart• 
1,ur:-;, and li,il,le jointly with nB. Bnrndl'eU, d'on &; Oo.1 foi-the-
deUts co11tr,1ctccl bcfurc 01· nfter tlw agreement. The lrnsint·HS 
w,Ls <.ml'ried 011 aft.:r the ngr~emeut precl.sely us it had l,ecn Uc• 
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fore.-B. Brundred, Son & Co. acted as the mauufacturers and 43 
as such, _contracted debts in their own ~ames and upon their 
01vn credit, while .A.. Bell & Son acted as commission mel'chants 
collecting, receiving and paying in that capacity. ' 

The old debts appear to have been treated like the new ones 
and provided for as occasion required, in the same way. What'. 
ever therefore may have been the rights of the creditors of B. 
Brundred & Son, as against .A.. Bell & Son, either at law or in 
equity, as to which no opinion is meant to be intimated, I am 
clear that there was no partnership and no joint liability, os the 
legal effect of the agrement entered into between the parties, 44 
and that the judgment must be reversed. 

Upon the delivery of the foregoing opinio;, the cause was re-
moved into the court of Errors and Appeals, by writ of error, 
returnable to the first day of December, A. D. 1855, and errors 
assigned thereon as follows : 

New .Jersey Court 0CE1·1·ors and A1,11cals 
of the term of .November-in the year of our Lord one thousand 
eight hundred and fifty five. 

Jlr."RY Muzz,· and, l 
J .\llSS H . ,v >:LU:S, ,· 

, ·s 
" '1L1,1.ur J. Bm,xonEo, In Error. 
HENBY IL\Wt.EY, I 
AnnAHA:\C BE1.1~ and 
JA>JES J3ELL. j 

Afterwards, that is to say, on the first day of December 

45 

in tlte year of' our Lord one thonsand eight hundred and fifty 
live, before the Court of grrors and Appeals of the State of New 
Jersey, come the saii.l Henry Muzzy and James IL ,v clles, hy 
Socrates Tuttle their ltttorney, ani.l say that in the recurJ und 46 
proceedings afol'csaiLI, aml als0 iu giving- the juUgmcut aforesaid, 
thare is manifest error in this, to wit : that the judges of the 
8nprcme Court before whom the cause was argued us by the 
opinion dalivcrcJ by the said court. appears, decided that there 
was uo partn ership aucl no joint liability, as the legal effect of the 
agreement of FcUnrnry 8ccontl eighteen hun<lrcd and fifty three, 
in tlte bill of excetiunr of the al>ove named defendants mcutiuned . 
.lud also that there is error in this, to wit : that none of the 
teasons assigucJ by these defendants for the reversal of the 
judgment of the Circuit Court before which the cause was tried, 41 
l\'Jrc or al'c s:1!Ucicnt in law for the reYersal of the same ; and 
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also that there is error in this, to wit : that the .Supreme Court 
reversed the judgment of the Circuit Court whereas by the lat I 
of the land the said judgment ought to have been affirmed ; and I 
there is error also in this, to wit : that the said judgment is in 
other respects erroneous and unlawful, and the said Henry 
Muzzy and James H. Welles pray that the judgment aforesaid 
for the errors aforesaid, may be reversed, annulled and altog& 
ther holden for naught, and that they may be restored to all 

4.8 things which they have lost by occasion of the said judgment, &c. 

Joinder in Error. 

S. TUTTLE. Atty . for and of counsel 
with the plaintill's. 

The points relied upon in the cause, appear from the charge 
of his Hon.Qr .Judge Ogden, and the exe~ptions> taken thereto. 

I 
I 
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