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FIRST. 

No legal assessment was sliown at the trial. 
The Company relied upon the existence of a legal as-

sessment to establish a forfeiture for non-payment, and 
the burden of proof was on the company to show su~h 
an assessment made within and according to the provis-
ions of its charter and by-laws. uch proof was not made. 

The charter or constitution of the Company was not 
1 (J offered in evidence, and is not before this court, and with-

out it no determination can be had as to the po\ver of 
the Company to make an assessment (Kent vs. City of 
Charlestown, 2 Grey, 281. The American Insurance 
Company vs. chmidt, 19 Iowa, 502. Pacific Mutual In-
surance Company vs. Giese, 49 fo., 329. Columbia Fire 
Insurance Company vs. Kenyon, 8 V. page 3 . Wood on 
Fire Insurance, 872, &c). The assessment was made ac-
cording to a system of double rates-five per cent. on 
single and ten per cent. on double notes, page 4, line 21, 
page. 6, lines 1 to 20; and unless the charter contains a 
provision for different rates, all notes hould have been 
assessed at one rate. (Bangs vs. Duckinfielcl, 18 . Y., 
599.) 

The rompnny, during the period covered by the as-
se8sment, relied upon, did a double business of two dis-
tinct kinds, one on the mutual plan and one on the usual 
non-mutual or stock plan (page 8, line 20 to line 20 
page 9). 

o authority is shown for such a mixed business, and 
3U no separate account was ever kept of each kind of busi-

ne s, so t]iat what part of the losses the as essment of 
57,000 was made to pay arose upon mutual policies, and 

what part arose upon other policies on the stock plan is 
not ascertainable (page 9, lines 8 to 20). This double 
business brought the company into insolvency, and it 
has since abandoned its non-mutual busine s on the 
stock plan (page 16, line 6, &c., page 7, line 30 to line 5 
page 9). 
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It asses~ed enough to pay all the losses on both kinds 
of policies and have a urplu of 30,000 "to do a strictly 
mutual business with in the future," page 37, line 25, &c., 
page 39 lines 10 to 25. By section 15 of the Company's By-
laws page 38, it was required to hep a separate and distinct 
account of the losses by fire on buildings, and that branch 
of its business was not to be affected in any way by ma-
rine losses on mutual policies and no a sessrnent was 
ever to be made on building policies, to pay for losses on 
marine policies, which regulation does not appear to have 10 
been regarded at all. The facts are that the company 
made the asse srnent of 57,000 to pay all sorts of losses 
suffered on both kinds of policies. The defendant being 
a holder of a mutual policy could only be assessed for 
losses on buildings insured on the same plan. 

SECO D. 

The right of the Company to forfeit the policy 
for neglect to pay the assessment on the sixteenth day of 
August was waived and neYer exerci ed. 20 

Its advertisement printed in twenty-five newspapers 
stated it would pay all hone t losses without seeking to 
evade them on technical grounds, page 38, line 10; page 
17, lines 20 to 30. Of three thousand policy holders 
assessed, three hundred failed to pay on the sixteenth of 
August, and were sued for the over due assessments, and 
only two of the number were forfeited by the Company, 
and they were forfeited simply because the risks were 
undesirable, page 10, line 33 and page 11. 

The asse ment on the plaintiff's policy was 20, to be 30 
paid August 16th, 1880. 

Septem her 7th, 1 0, . Woolery, the agent of the 
Company, wrote plaintiff demanding payment of his as-
sessment, page 40. line 20. eptem ber 11th he paid him 

10 on account. eptember 13th Woolery wrote him the 
balance must be paid soon, page 40 line 30, &c. October 
21st Woolery wrote him demanding payment of the bal-
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ance, to be made to him at Cape May on the 23d, where 
he would be to receive it, pag 41, line 8, cc. On the 
23d plaintiff went to Cape May to pay the balance, but 
Woolery was not there · to receive it according to his ap-
pointment, page 28, line 9, &c., page 3o, lines 20 to 31. 
On the next day, Sunday, the 24th of October, 1880, the 
damage by fire occurred, page 34, line 9, &c., which it is 
admitted caused an honest loss of 1,4...,0, page 3. The 
next day after the fire, Monday, the 2->th, h sent 10, 

10 the balance of the assessment, to the office of the Com-
pany, where it was received by Woolery, its agent, pages 
20 and 21, page 25, line 2 , &c. 'fhe Company has kept 
the money and refused to pay the loss page lo, line 27, 
&c., page 16, &c. 

The e with other facts relied upon to establish a 
waiver ,vere, to say the least, sufficient to carry the case 
to the jury, and the court below was clearly wrong in not 
submitting to the jury, with proper instruction , the two 
questions of facts upon what the case turned, fir t, 

20 ,vhether or not the a se ment was legal, and second, 
whether or not the right of forfeiture for non-payment 
in time was not waived. 

The following authoritie are relied upon to sustain 
this point: 

Farmers' Insurance Company vs. Bowen, 40 Mich., 149, 
Knickerborker Life Insurance Company vs. orton. 

upreme Court U. ., 5 Reporter, 385. 
Erdman vs. Mutual Insurance Company, &c., Supreme 

30 Court of Wis., 6 Reporter, 606. 
The Cotton tates Life Insurance Company vs. Lester, 

Supreme Court of Ga., 8 Reporter, 141. 
Robinson vs. Mutual Life Insurance, 7 Reporter, 358. 
'I he Girard Life Insurance Company vs. Iutual Life, 

11 Reporter, 412. 
State Insurance Company vs. Maackins, 9 V. p. 569, &c. 
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> 0 ERROR. 

TIIE MILLVILLE IUTUAL MARINE 

~ : A TD FIRE IT URA TOE Co.IPA TY. 

TATE OF THE A E. 

This suit wa brou·gh by Samuel F. Ware against the 
Millville Mutual forine and Fire Insurance Company, 

10 

to recover an admitted loss of fourteen hundred and 20 
eighty dollars on a policy of fire insurance, under seal 
dated the twenty-seventh day of farch, A. D. eighteen 
hundred and seventy-eight, insuring him for ten years 
against los by fire to the extent of two thousand dollar 
on property et out in the policy a follows: 
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Thirteen hundred dollars on frame dwelling house. 
One hundred and fifty dollars on household and kitchen 
furniture contained therein. 

One hundred dollars on a frame shop. 
One hundred dollars on carpenter's and farming tools 

in shop and barn. 
Three hundred and fifty dollars on two barns and 

sheds to adjoin, situate on the road leading from Cape 
May City to Cape May Court House, in Lower Township, 

10 Cape May county, ew Jersey. 
The declaration is in covenant and sets out the 

terms of the policy in full. 
There are two pleas to the declaration, non est jactum 

and special plea as follow_s: "And for a further plea in 
this behalf the said defendants, by leave of the court here 
for this purpose first had and obtained, crave oyer of 
the said deed, poll or policy of insurance, and it is read 
to them, and they also crave oyer of the conditions upon 
which the said company made insurances, and of the 

20 charter of said company, and of the by-laws of said 
company, adopted in pursuance and by the authority of 
said charter, and they are severally read to them ; and 
defendants thereupon say that the plaintiff ought not to 
have or maintain his afore aid action against them, be-
cause that in and by the printed conditions in said policy 
of insurance, and upon which the said defendants make 
insurances, it is expressed and · declared in section thirteen 
of said cond_itions as follow : 11 persons insured in 
this company shall PfLY a ratable proportion of all 

30 assessments which may from time to time be ordered 
by the directors. And in case of failure so to do for 
thirty days after publication thereof the insured shall 
forfeit all rights which may have accrued to him as a 
member of the company, and the policy of insurance 
shall be void, and he will also forfeit the whole of the 
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premium note which may be forthwith sued for and 
recovered. But if the whole amount of said note is 
received by the company the policy will then stand re-
newed and remain in force until the end of the term 
limited therein. 

And the said defendants aver and are ready to verify, 
that on the twenty-first day of June, eighteen hundred 
and eighty, the directors of the said Millville Mutual 
Marine and Fire Insurance rompany, the defendant 
company herein, did order an assessment of five per 10 
cent. to be paid by all persons insured in said company 
upon the premium notes severally given by the jnsured 
to the company, pur uant to the seventh section of the 
charter thereof, and did make due publication thereof as 
required, and did give due notice of said assessment to 
the said plaintiff herein, and said plaintiff did not pay 
his ratable proportion of said assessment within thirty 
days after publication thereof, or at any other time be-
fore any loss on the policy, whereby the plaintiff forfeited 
all rights which may have accrued to him as a member 20 
of the company, and the said policy of insurance became 
void. 

And the said defendants aver and are ready to verify 
that the whole amouut of the premium note of the said 
plaintiff which thereby became forfeited has not been re-
ceived by the said 1illville Mutual Marine and Fire In-
surance Company, nor the said policy thereby renewed 
and continued in force until the end of the term limited 
therein. 

And the said defendants aver and are ready to verify, 30 
that the said plaintiff having neglected to pay his said 
assessments for thirty days after publication thereof and 
notice aforesaid, neither the Directors nor Executive Com-
mittee of the said Company, in their discretion as author-
ized by the twenty-second ection of the by-laws of said 
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Company, before any loss on the policy, or at any other 
time permitted the assessment to be paid, with the addi-
tion of twenty per cent. within sixty days after the expi-
ration of the thirty days aforesaid, and the further addi-
tion of ten per cent. for every thirty days more, or any 
part thereof, so that the said policy should stand renewed, 
and the same, together with the premium note, remain in 
force as if the said assessment had been paid in due 
time, nor have the Directors or Executive Committee of 

10 the said Company, or any person or persons for them or 
in their behalf, or by the authority or with knowledge of 
the said Millville Mutual Marine and Fire Insurance 
Company, done or permitted to be done any act or thing 
to alter, waive, modify or avoid any of the terms and 
conditions of Insurance entered into between the said 
Millville Mutual Marine and Fire Insurance Company 
and the said plaintiff by the said policy of Insurance and 
the conditions thereof. 

Wherefore the said The 1illville Mutual Marine and 
20 Fire Insurance Company pray judgment if the said plain-

tiff ought to have or maintain his aforesaid action thereof 
against them, &c. 

JAME H. NIXON, 
Attorney of Defendants. 

To the special plea is a replication as follows: '' And 
the said plaintiff as to the said plea of the said defen-
dant by it secondly above pleaded in bar, says that he, 
by reason of anything by the said defendant in that plea 

30 
above alleged, ought not to be barred from having and 
maintaining his aforesaid action against it; becau e he 
says that the said plaintiff, after the making of the deed, 
poll or policy of insurance, did not avoid the same and 
forfeit a 11 his rights thereunder in manner and form as 
the said defendant has in it said plea above alleged; 
and further ays that the aid <lefendant, of its own 
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wrong and without the can e alleged in it aid plea, 
committ cl the said breach of covenant in manner and 
form a the plaintiff has in his said declaration alleged, 
and this the said plaintiff pray may be enquired of by 
the county, &c. 

DAVID.J.PA .. COA T, 
. Attorney of Plaintiff. 

Following _ is the bill of exception which set forth 
all the evidence of both parti e at the trial upon whi ch 10 
the court directed a verdict for the defendants. 
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NEW JERSEY SUPREME COURT. 

SAMUEL F. w ARE, I N 

vs COVEN ANT. 

THE MILLVILLE MUTUAL MARI E 

A D FIRE lNSURA TOE COMPANY. 

BILL OF 

EXCEPTIONS . 

10 

Be it remembered that on the twenty-seventh day of 
September, A. D. eighteen hundred and eighty-one, at 
our Circuit Court holden at Cape May Court House, in 
and for the county of Cape May, before the Honorable 20 
Alfred Reed, one of the Ju tices of the upreme Court of 
Judicature of the tate of ew J er ey, the said cause 
came on, to be tried upon the i ue joined between the 
parties, before a jury duly empanelled and worn to try 
the same, and thereupon the aid cau e was opened by 
the plaintiff, and proceeded as follow : 
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R. L. HowELL, sworn and examined. 

By Mr. Pancoast : 

Ques. Are you an officer of the Mutual Fire and 
Marine Insurance ompany, of Millville? 

Ans. I am. 
Que . What position do you hold ? 
Ans. ecretary of the company. 

10 Ques. How long have you been ecretary? 
An . ince the 10th of July, 1880. 
Que . Who e place did you fill? 

n . Furman L. Iulford's. 
Ques. Before you filled that position what other office 

did you occupy ? 
ns. I was not connected with the company previous 

to that time e ~cept for about a month as Mr. folford's 
clerk. 

Ques. Are you familiar with the policies of the com-
20 pany? 

An . Yes, sir. 
Ques. Are you familiar with the seal of the company? 

ns. Yes, sir. 
Ques. Look at that and see if that is a policy of the 

company? 
(Policy shown witness.) 
Ans. Yes, sir. 
Ques. Is that policy signerl by the President and 

attested by the Secretary? 
30 ns. It is. 

Ques. Is Mr. F. L. Mulford deceased ? 
Ans. He is dead. 
Ques. Is that his signature? 
An . Yes, sir. 
Ques. It is a policy made in favor of Samuel F. Ware. 

State what the date of the policy is . 
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Ans. The date of the policy is March 27th, 1878, 
.amount 2,000. 

Ques. For what term? 
Ans. For a term of ten year . 
Ques. Is the property insured described there'? 

ns. Yes, sir. (The witness here read a description of 
the property.) 

Que . Ha fr. Ware had a lo s under thi policy? 
Ans. I wa o informed, and o believe. 
Ques. Did he make hi proofs and meet the require- 10 

ment of your company ? 
An. He did. 
Que . Have you tho e proofs? 
An . Ye, ir. 
Ques. Will you produce them? 
An . Ye , ir. Tho e are· the original proofs sent us. 

(Paper produc d upon call.) 
Que . At the time did you make any objection? 
An . o, 1r. 
Que . They were produced upon call? 20 
~\.11 . e , 1r. 
l,uc .. W a the property destroyed to the value of 

1,480 "! 
.An . o far a I wa informed. I heard no objection 

made to the value. 
Ques. A to the lo '? 
An . o, ir. 
Que . Ha the company refu ed to pay it? 
An . Ye, ir. 
The policy i offered in ev~dence. 30 
The amount of the lo i admitted and also that it was 

part of the property insured. 
The plaintiff re ts. 



4 

DEFE.i: DA T'S EVIDE CE. 

R. L. HOWELL, recalled and examined on behalf of the · 
defendant. 

By fr. Tixon: 

Ques. You stated a moment ago that you are ecretary 
of the Company defendant. 

An'. Ye , sir. 
10 Que . Was ther an a essment made by this company 

at any time la t year? 
An . Th re wa. 
Que . When wa it made? 
An . It wa declared on the 21 t of June, 18 0. 
Qu~ . By a full board of directors? 
An. Yes, sir. 
Que . Have you a copy of the minutes with you'? 
Ans. Ye , sir. 
Ques. Plea . e produce the minutes and turn to the ,res-

20 olution. ·what per cent. was it? 
An . It wa an a e sment of five per cent. on what we 

call double not and ten per cent. on single note , such 
as Ir. ·ware' . 

Qu . Read the resolution. 
Ans. "R e olvcd, That an assessment of 10 per cent. on 

tho e premium not s hold by the Millville Mutual Marine 
and ] ire In urance Company, in which the face of the 
note is ten times the ca h premium paid, (exclu ive of 
policy and urvey,) which are kno-wn as single notes, and 

30 one of 5 per cent. on tho e in which the face of the note 
is twenty times the amount of ca h premium paid, known 
as double note , be and is hereby ordered by the Direc-
tor for the purpo e of paying losses and re-insuring our 
outstanding annual ri ks in pursuance of the require-
ments of the Secretary of State, and the order of the 
Chan ·ellor." 
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Que . Are tho e tl1e true minutes of the ompany? 
An . Ye, ir. 
Que . I that the minute book of the Company? 
An . Y , ir. 
Ques. "\ bo wa the e ·r tary of the 1ompany? 
Ans. F. L. Mulford, who i decea d, wa , at that time. 
Que . "\Vere you pre ent \vhen that minute was 

adopted? 
An . Yes, ir. 
Qu s. Do you know tho e are true mi nut ? 10 

ns. Y , ir. 
Que . Did you write them? 
An . I <lr w the re olution; th minute were copied 

in the hand of the a istant secretary. 
Que . \r the nam s of tho e who voted for the reso-

lution giv n there? 
n . . tratton, L. 1fulford, Smith, Franci --

Qu . How many <lir ctor ar th re? 
An. ine. 
Que . Did th majority of the <lir ·tor vote for that 20 

resolution? 
An . It was a unanimou vote. 
Que . Have you an official copy of the by-law of the 

Company? 
An . I have in the minute book. 
Que . 'I urn to them. I that the original minute book 

of the Company? (Book pro<luced.) 
An . Y , ir; th ar th original by-law adopted. 

There were no amendments mad inc . 
Que . Are th ections of the by-law that I read a ~O 

moment ago found in the poli y? 
Ans. e. 
Que .... \fter that a e ment wa there due publication 

of it? 
ns. There wa . 

It is agreed that due publication ha been made. 
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By Mr. Nixon : 

Ques. Explain what you mean by double notes and 
single notes as expressed in the resolution ? 

Ans. At the commencement of the compariy doing 
business notes were taken twenty times as large as cash 
premiums. This made the notes very heavy and was an 
objection to ome people in insuring. To avoid this 
cau e I foun<l a sma1ler amount of note would amply 

10 protect the policy holder, and in May, 1 72, the directors 
pas ed a resolution that from and after that date that 
notes instead of being twenty times the amount of the 
pr mium should be only ten time ~, and dire ·t d in case 
of a sessment those notes should be reduced to single 
note ·whieh wa al o by this resolution. 

Ques. What was the <late of Mr. Ware's in urance? 
When was it effected? 

Ans. In 1 7 . 
Ques. II is was one of the ma] ler notes? 

20 Ans. Ye , sir; ingle note ten per cent. a e ment. 
Ques. Wa that a se ment paid by amuel F. Ware? 
Ans. ot prior to the los'; not at the time it wa due 

at all. 
Que . It wa ... due when? 
Ans. Ou \.ugu t luth, or before. 
Ques. When Augu t lGth came around had Mr. Ware 

paid any of that a e ment? 
Ans . .1.To, ir. 
Que . For what wa this asses ment levied? 

30 An . To pay the lo es of the company by fire. 
Ques. tate when these lo es occurred and whether it 

wa during the life of thi policy of amuel F. Ware. 
Ans. During 1870 and 1 0. 
Ques. "\Vas thi a e ment levied on Mr. Ware's note, 

in common with others, to pay any debts or liabilities 
existing before he gave his premium note to the 
company? 
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Ans. o, sir. 
Ques. ,Vas there auy excess raised by this assessment 

over and above what was required to meet the liabilities 
of the company? 

Ans. o, ir; not any exces of the loss of the Fire 
Department. 

Que . Then the assessments made and asked of Mr. 
Ware were for liabilities which occurred while he was a 
member, and during the life of this policy, and was all 
used for the liabilities of the company? 10 

Ans. Yes, ir. 
Ques. ·when wa the full amount of thi · asses ment 

paid? 
Ans. Mr. Ware paid 10 on or about September 12th; 

it was received in the office September 13th. The bal-
ance was paid by a gentleman sent by him on the Mon-
day morning after the fire; the fire, according to the 
proof of loss, occurred on Sunday. On the next morn-
ing Mr. Sawyer called at the office and paid the balance 
of Mr. Ware's assessment. 20 

Ques. Had you or the company any notice of that fire 
when that payment was made? 

Ans. Not the slightest. 
Ques. All the loss claimed by Mr. Ware of the com-

pany had oc~urred before the assessment was paid? 
ns. Yes, sir. 

A recess was then taken until 2.30 P. M. 

Cross-examined: 

By Mr. Pancoast: 

Ques. State whether or not at the time this policy was 
issued by the company it was insolvent? 

Ans. It was not, sir. 
Ques. Was it before that time? 

30 

-
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Ans. o, sir. 
Ques. Was it afterwards? 
Ans. It had not money to pay its liabilities. 
Ques. When did it tirst reach that condition? 
Ans. About the commencement of the year 1879; early 

in 1879. 
Ques. At the date of the policy what was the amount 

of risks in the aggregate outstanding? 
Ans. I don't know that I can give you that information 

10 in that shape. I can give you what probably will cover 
the same ground. I can give you the amount at the first 
of the year and in June, but not at the exact date of the 
policy. 

20 

Ques. I do not want that. At the date that policy 
was issued what amount of money had the company on 
hand to pay its los es with? 

Ans. $3,436.32 in the treasurer's hands in money. 

By the Court: 

Ques. What is the date of the policy? 
Ans. The date of the policy is March 27, 1878. 

By Mr. Pancoast: 

Ques. \Vhat were the amounts of the losses of the 
company between the elate of the policy and the date 
of Mr. Ware's lo ? 

Ans. In round number 205,000. 
Ques. That was the amount of these losses? 

30 Ans. Yes, sir. 
Ques. Did you admit liability for all these losses? 
Ans. Those are lo ses paid; ye , sfr. 
Ques. \Vhat was the amount of loss from the date of 

the policy up to the date of the asses ment? 
Ans. 190,000. 
Ques. What was the ascertained lo s which assess-

ment was made to pay? 

' I 

,. 
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Ans. $57,000. 
Ques. Was this all loss upon Mutual policies? 
Ans. No, sir. 
Ques. What part of the $57,000 were on policies that 

·were not mutual? 
Ans. That is a question I could not answer with any 

definiteness. 
Ques. ·what was the gross amount of the assessment? 
Ans. The gross amount of the assessment was 57,000. 
Ques. You cannot tell what fraction of that was to pay 10 

for losses not upon mutual policies? 
Ans. I could not with anything that would be evidence. 

I can give an approximation. 
Ques. You were doing a dual kind of business? 
Ans. Yes, sir. 
Ques. Part of the bu iness was on the mutual plan 

and part on the stock plan? 
Ans. Yes, sir. The accounts were not kept separate, 

except the tenth year the fire was kept by itself,-the 
accounts are not separated in that way. 20 

Re-examined : 

By Mr. ixon: 

Ques. You spoke of the company's having three thou-
·sand dollars on hand; what did you mean? 

Ans. In money. 
Ques. What other a sets had the company with which 

to pay liabilities than the amount of your premium ;30 
notes at that time? ' 

Ans . We had a great deal besides premium notes ; we 
had bills receivable, bonds and real estate. The other 
question was imply as to money. 

By the Court : 

2 
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Ques. Did you have the money difference between $57,-
000 and 90,000? 

Ans. rrhe question was at the time of his coming in. 
We had plenty of money at that time for all our liabilities, 
although I cannot give you the exact figures. At the 
time Mr. Ware came in was the question asked. 

By Mr. Nixon : 

10 Ques. State the condition of the company at the time 
this assessment was made, and the necessity of making 
it? 

Ans. There were fire lo ses due $57,000. 

Cross-examined : 

By Mr. Pancoast: 

Ques. Was there any apportionment of this 57,000 
to the Mutual policies? 

20 Ans. No, sir. 
Ques. Or to the others? 
An . o, ir. 
Que . There was nothing in the Mutual policies that 

referred tv another kind of business done by the 
company? 

Ans. ot that I know of. The policy will show for 
itself. 

Ques. How much of that $57,000 has been collected? 
30 Ans. et or gross ? 

Ques. Gross. 
Ans. $52,000 in round numbers gross. 
Ques. Upon how many policies? 
Ans. In the neighborhood of three thousand. 
Ques. Was the most of that money collected with or 

without suit? 

t 
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Ans. I presume about two-thirds without suit and one-
third by suit; about that proportion, I should judge. 

Ques. One third of the policies that were sued on ? 
Ans. I should think about that; not one-third in num-

ber, one-third in amount. I think the number sued on 
was probably three hundred. 

Ques. Were the suits brought on these three hundred 
policies for non-payment of assessments? 

Ans. Yes, sir. 
Ques In how many of these three huudred policies 10 

<lid you sue out the full amount of the premium note? 
Ans. In no case did we collect the amount; we had 

judgment against quite a number. 
Ques. Then the suits were brought primarily for the 

recovery of the assessment? 
Ans. Yes, sir. 
Ques. And when assessments were collected by suit did 

you allow the policy to run on? 
Ans. Yes, sir; unless there were special reasons why 

we wished the policy cancelled. 20 
Ques. In all these three hundred policies were all the 

holders behind in the payment of assessments so the 
policies could be voided? 

Ans. Yes, sir. 
Ques. But did you treat any of them as void? 
Ans. Yes, sir. 
Ques. How many ? 
Aus. There were two large policies treated as void be-

cause it was undesirable for them to remain on the risks. 
Ques. But you did not treat any other policy as void 30 

simply for the non-payment of assessments after you col-
1 ected th em ? 

Ans. After we collected the assessment, no, sir. 
Ques. In all these three hundred policies that were 

made liable to be forfeited none have been forfeited ex-
cept two and they because the risks were undesirable? 

I 
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Ans. That's all. 
Ques. Was it the business custom of the Company to 

declare the policy void because of the non-payment of 
an assessment ? 

Ans. Al ways. 
Ques. And all these three hundred policies were de-

clared void? 
Ans. We always considered them void. It was our 

custom to so consider them void. 
10 Ques. How was it your custom to consider them void? 

·what was your cour e of business towards these three 
hundred policy holders? Did you notify them when they 
neglected to pay their a· e sment, that the policies would 
be good for nothing after that? 

Ans. Yes, sir; we notified the majority of them. The 
letters of course varied. We generally wrote to the 
parties their asse sments were unpaid and used argu-
ments to make them pay up. 

Ques. What was your business cu tom towards your 
20 policy holders before they paid their ·assessment? 

An . To notify them the assessment was due and they 
woul<l be sued unless the assessment wa paid, and their 
policy too was void while the assessment remained un-
paid. 

Ques. Who was your attorney to collect these policies? 
Ans. We had some thirty or forty. 
Ques. Who was the principal one in this county ? 
Ans. Mr. Ross, at Cape May Court House. 
Ques. What attorneys did you consult in relation to 

30 these policies? 
Ans. Messrs. ixon, Van Syckle, Marmaduke B. Taylor. 
Ques. Did Mr. Nixon sue out some of those policies? 
Ans. No, sir. 

By Mr. Pancoast: 
Ques. Does not the constitution and by-laws of your 

company provide that when a man has failed to pay his 
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assessment he shall forfeit the policy, and it shall not be 
revived until the full amount of the premium note is 
paid? 

An. o, sir. 
Ques. According to the constitution and by-laws the 

policy became forfeited, if the forfeiture was not waived, 
upon the failure to pay the as e sment on the 16th of 
August? 

Ans. Yes, sir. 
Ques. What are the provisions of th con titution and lG 

by-laws in relation to re toring tlie policy? Are there 
one or more provisions? 

Ans. There are two. 
Ques. What are they ? 
Ans. The whole amount of premium note sued for 

may be collected, but if the whole amount be collected 
the policy shall stand from that time recognized until 
the expiration of the term. 

Ques. That was one of the conditions in the charter 
and by-laws, that if the full amount of the premium 20 
note wa collected the policy shall be revived, in what 
other way could it be revived ? 

Ans. For the whole life of the policy. In the second 
it was provided if default was made in payment for more 
than thirty days, it hould be sued for and collected on 
a penalty of twenty per cent. additional, and ten per cent. 
each thirty day it remained unpaid, and might be rein-
stated by action of the directors. 

Ques. Did the directors take any steps to reinstate any 
of these three hundred policies? 30 

Ans. Yes, sir. 
Ques. In what · way? 
Ans. \Ve had a meeting of the executive committee. 
Ques. Where is it recorded? Upon your minute book? 
Ans. No, sir. 
Ques. 'fhey have not done it by resolution? 
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Ans. Not by a resolution, for the minutes of the execu-
tive committee at that meeting were not copied. 

Ques. How was it th_ey were not copied? 
Ans. Because tliat at our Tuesday meetings we met for 

the consideration of law uits, and for the transaction of 
various minor matters and many things which in the 
minutes are not officially recorded, and questions often 
come up for discussion. The secretary is not advised as 
to various cases that come up for examination. 

10 Ques. Then, part of the proceedings have not been 
recorded? 

Ans. o, sir. 
Ques. Is it a large proportion? 
Ans. There are none of the directors' meetings but 

what are recorded, but many of the meeting of the exec-
utive committee are not. 

Ques. This was a meeting of the executive committee? 
Ans. Yes, ir. 
Ques. \Vho were pre ent at this meeting? 

20 Ans. Mr. Mulford, Francis Reeve , myself, George 
La}ey, and I think Mr. ewlin. 

Ques. What authority under the constitution and by-
laws had you to act in that way? 

Ans. I did not con ider we were taking official action 
at all. \Ve were con i<lering the q ue tion whether any 
action wa nece ary. 

Ques. You did not take any official action. 
Ans. We decid d policie were good after the assess-

ment was paid, and we o con idered them. 
30 Ques. You pa ed that mental resolution and did not 

put it down on the minutes? 
Ans. It was not exactly a mental resolution; it was a 

verbal one. 
Ques. Did you collect of these three hundred policy 

holders any additional per cent., or twenty per cent.? 
Ans. On many of them we did ; on some we didn't? 
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Que . rl hose you did not, you con idered rehabilitated 
with life? 

An . Ye, sir. 
Qu s. What official act did you enter on the minutes 

to how that? 
An. one. 
Que . There was a little favoriti m on account of 

some? 
An . o, sir. 
Que . Some you put an extra percentage upon? i I) 
An . We did. 
Que . And ome you did not? 

n . v e did not exact the full twenty per cent. from 
any man. We exacted ix per cent. intere t ev ry time 
an a se ment had been due. 

Que . How many of the three hundred policy holders 
did you allow to go by paying the additional twenty per 
cent., and how many did you allow to go without paying 
any additional percentage ? 

(Objected to. Objection u tain d and exception noted 20 
for plaintiff.) 

Que . Then your bu ine cu torn wa regulat d by ac-
tion of thee e utive committ e? 

Ans. Ye , sir. 
Ques. o minute was made of their proceeding ? 
An . ot of that proceeding; no, sir. 
Que . rrhe 1ompany ha from the plaintiff at this time 

all the premiums and all the assessments that he wa re-
quired to pay, according to the con titution and by-laws 
upon his policy? 30 

Ans. Yes, sir. 
ues. Look at the policy and different papers and see 

if they contain the different payments he ha made? 
Ans. That with the fir t premium makes 51. 
Ques. 51 your Company has of his money on account 

of his policy ? 
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Ans. Yes, sir. 
Ques. Did you ever offer to return any part of his 

money to him? 
Ans. No, sir; we made an offer of payment to him on 

account of his loss. 
Ques. \Vas not it your busine s ventures outside of the 

business of the Mutual Company, which got you into 
financial embaras ment? 

(Objected to. Objection overruled. Exception noted 
10 for defendant.) 

Ans. If you mean by that business that was not mu-
tual,I could answer. 

Que. Yes. 
Ans. It was that, JJartly, and partly the mutual busi-

ness; both were equal losers. The mutual business 
lost as heavily in proportion to it amount a the non-
mutual busine . 

Ques. Did the company ever take any action upon this 
policy? 

20 Ans. Yes, ir. 
Ques. After the rer,eipt of the two premiums wa there 

any aetiou in relation to it, after the receipt of all this 
money? 

Ans. As to re-in tating it? 
Que . As to anything. 
An . rrhey agreed to pay the plaintiff $750, and made 

him that offer; that wa the action taken upon it. 
Ques. That was after the los '? 
An . Ye , ir; there was no other action ·whatever. 

30 Que . Look at letter under the date of Odober 8th, 
1880. Is that your letter? ( Letter hown witne .) 

Ans. Ye , sir; that's my letter. 
Que . That wa written by you as an officer of the 

company? 
Ans. Yes, c,ir. 
Ques. To the plaintiff in relation to this matter? 

- "' 

• 
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Ans. Yes, sir. 
Ques ee if that is another of your letter to John 

Mc fakin? 
n . It is a copy of a letter I wrote to fr. Mc fakin. 

Que . Is it in relation to thi matter? 
n . Yes, sir. 

Que . You wrote that a an officer of the company 
,defendant? 

An . Ye, ir. 
Que . Did you write the letter of January 7th? LO 
(Letter hown witne .) 
An . . That' my letter a secretary. 
Ques. Is that a letter in relation to this matter? 
An . Ye, ir. 
Que . I that your letter? 
(Letter of December 4th shown witnes .) 
An . That' mine, ir. 
lue . That was an official letter in relation to this 

matter? 
An . Yes, ir. 20 
Qu . Look at this adverti ement. I this an adver-

tis men t of the defendant company under your igna-
ture? 

(Paper shown witne s.) 
An . Ye , ir. 
Que . How lono- had you thi ad verti emen t m the 

paper? 
An. 
Ques. 
An. 

ince December 3d, 18 0. 
How many diffi,r nt paper ha it been in? 
ome twenty-five or thirty. 

By Ir. 1xon : 

Que . Did the plaintiff have other property in ured? 
An. Ye ,sir. 

3 

80 
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Ques. What other property had the plaintiff insured 
by this same policy? 

Ans. rnder this same policy he had 100 on a frame 
shop; 100 on rarpenter and farm tools ; 350 on two 
barns and assets adjoining. 

Ques. Did the committee of directors consider the 
policy revived as to the other property? 

ns. Yes, sir. 
Ques. It stands goo<l on the other property ? 

10 Ans. From the time of the payment of the assess-
ment; yes, sir. 

Ques. Why wa the money not returned? 
Ans. For t\vo rea ons: one, because we considered it due 

on the liabilities, all accrued up to the time of asse sment, 
and second becau e he had still property insured which 
we considered good for the balance of it at the time. 

Ques. You returned what was paid on the policy by 
still keeping alive the property insured ? 

Ans. Yes, sir; he owed it to us on the twenty-fir t, 
20 independent of the life of the policy. On the same 

principle if the policy had expired before it was paid we 
still would have claimed it, altho~gh the policy would 
not have been of any value to him after it. 

Ques. Thi amount of assessment you claimed because 
it helped to pay the liability while his policy was run-
ning? 

Ans. Prior to June 21. 
Ques. Without any reference to this liability? 
Ans. Yes, sir ; at all. 

30 Ques. You were asked if the mutual policy holders 
paid less than those insured on the stock plan. State 
how they paid less and why paying less everything was 
equal? 

Ans. For the reason that the rates of the mutual 
insurance are less than one-half, an average of probably 
one-third the amount of money paid on the stock plan; 
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they come forward at once. I woul<l rather have it done 
all at once and pay more and have it done with. They 
had a right to take hi payment in full, not only pre-
miums but a ses ment, and his was taken in full, in lieu 
of all a ses ment paid in ca h without rebate. While 
the mutual men pay one-half in money and gave his 
note for the amount subject to a e ment that might or 
might not be needed, and also participated in any profits 
that were made on the mutual bu ine s or stock plan 
busine . 10 

Que . In that way under your chart r the mutual was 
kept up? 

An . Ye , ir; cl arly. 
Que . It wa brought out you made a tender of 750 ; 

wa that by way of compromi . ? 
Ans. Offer d as a settlement of the case without any 

reference to leo-al right ; our 1 tter will how. 

Re-cros -examined : 

By fr. Pancoast: 

Que . Do you recollect the plaintiff writing you a letter 
asking you what view you took of his policy and whether 
it was dead or alive? 

An Ye, ir. 
Que~. Wa this letter, dated January 7th, written in 

relation to that? 
Ans. Yes, sir. 

20 

Ques. Did you ay there you con idered it alive to 
cover the other property insured a you ay now, or did 30 
you refuse to give him any sati factory answer at all? 

ns. I think the letter peaks for it elf. 
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HENRY W. SAWYER, sworn and examined on behalf of 
the plaintiff. · 

By Mr. Pancoast: 

Ques. Do you know the plaintiff, Samuel F. Ware? 
Ans. Yes, sir. 
Que . Do you recollect the occasion of his buildings 

being burned? 
Ans. I saw them after they were burned. 

10 Que . Did you ever pay for him an asse sment to the 
defendant company upon his policy? 

ns. I did. 
Ques. When? 
Ans. I can't tell you. 
Ques. Do you not recollect? 
Ans. It was on the Monday after the fire. 
Ques. To whom did you pay it? 
Ans. I paid it in the office to the clerks of the company 

who were employed at the desk. 
20 Ques. Was it on October 25th? 

Ans. I ~hink so; I can't swear to dates; it was the · 
Monday following the fire. 

Ques Do you remember whether it was paid to Mr. 
Woolery? 

Ans. Mr. Woolery wa in the office. 
Ques. Did you afterward give a receipt to Mr. Ware? 
Ans. I did. 
Ques. Was Mr. Woolery the agent of the company at 

that time? 
30 Ans. He was. 

Ques. Did you have any conversation with him as to 
where he should receive pay for this? 

Ans. I did ; right in the office of The Mill ville Insur-
ance Company. 

Ques. Did you have any con versa ti on previously ? 
Ans. No, sir. 
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Ques. Do you know whether he wa at Cape May the 

Saturday before the twe11ty-third? 
An . Ile was not, but he told me personally he ex-

pected to have been and would have called upon Mr. 
·ware but he had e.~ten<le<l fr. Ware' time of payment 

upon that very a e..., ment. 
Qu . Ile was at ape fay? 
An . The aturday before and would have called but 

could not get off; he xpected to come the following 
aturday a he wa detained the pr<.>viou aturday. He 10 

told me that lie had e.~ten<le<l ... fr. Ware'' time for the 

payment of that a cs ment. 
Qu s. Did he a k any question a to the time of its 

receipt? 
An . o, ir. 
Q,u s. Ile ju t took the money and gave you this 

receipt at the office of th company? 
An . Ye , sir; he told me he would be there the fol-

lowing aturday, to get other a ·se sm nt till unpaid. 
ue . The following aturday? 20 

An. Y sir. 

ro -examined: 

By Mr. ixon: 

Que . When did that fire take place? 
An . ome time in ctober, I can't give you the date. 
Que . How long was it before you went up and paid 

thi ass ment? 
Ans. The ne. t day, on the following Monday. 30 
Ques. Thi fire took place on Sunday? 
Ans. Yes, sir. 
Ques. You went up early on Monday morning? 
Ans. Yes, sir. 
Ques. Did you tell them there had been a fire ? 
Ans. I didn't. 



22 

Ques. They knew nothing about it? 
Ans. Really, I can't say; I don't think they did. 
Ques. About vv hat time did you get there? 
Ans. ·within, I suppo e, an hour of the arrival of the 

train. 
Ques. What time did thi train get there? 
Ans. .,.sually about half-past eigbt. 
Ques. Did you go directly to the office? 
Ans. No, sir; not directly. I stopped on my way at 

10 several places. I suppo e it was an hour before I went to 
the office. 

Ques. Where did you stop? 
An . t Brick's; at the hotel for another, and I 

stopped in a store for another, and I met people on the 
street I knew. I stopped and talked, I wa not in a great 
deal of a hurry. I went on ome busine and trans-
acted my own bu ine s fir t. 

Ques. Wlu~t time on the previous day of your going 
up there and paying this money did the fire take place? 

20 An . I could only speak from here ay ; I don't know. 
It was during the time just after church. 

Ques. \Vas it evening or morning? 
Ans. foming. 
Ques. To whom did you pay the money ? 
Ans. I paid it in the office of the Company. Mr. 

Woolery was there. I could not say whether I paid it to 
Mr. \Voolery or some other gentleman. 

Ques. By whom i the receipt signed? 
Ans. It might refresh my memory to ee it. 

30 Que . You do not know who receipted it? 
Ans. The receipt will show. I didn't charge my 

memory with that, to whom I paid it. I know I paid it 
to the authorized agent. 

Que . Did you pay it to the per on who signed that 
receipt? (Receipt dated October 25 produced.) 

Ans. I think I did. 

. 
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Ques. Who signed it? 
Ans. Mr. Woolery. 
Ques. Ile was in the office? 
Ans. Yes, sir. 
Ques. Did you have any conversation with anybody 

else while you were tliere? 
Ans. A general conversation with the gentlemen m 

the office. I don't know them by name. 
Ques. Do you know what anybody else said? 
Ans. o, s1r. 10 
Ques . You do uot remember that any body else said 

anything but Mr. Woolery? 
Ans. I was speaking of the general condition of the 

company, of their resumption of business. 
Ques . You remembered distinctly what Mr. Woolery 

said. What did others say? 
Ans. What Mr. Woolery said was pertaining to the case 

that took me there, and that I treasured in my memory, 
while matters in general I did not pay any attention to. 

Ques. Did you ask him if he had given the plaintiff 20 
any time? 

Ans. I didn't. He sai<l so on his own account. 
Ques. He volunteered all these remarks you have re-

lated? 
Ans. He did. He said he extended the time of Mr. 

Ware to the last Saturday ; he expected to have been at 
Cape May but something detained him and he would be 
there next Saturday. 

IsAAC H. SMITH, sworn and examined. 

By Mr. Pancoast : 

Ques. Are you insured in the Mill ville Company? 
Ans. I was. 
Ques. Were you insured at the time they made the as-

sessment spoken of in this case? 

30, 
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Ans. Ye , sir. 
Ques. \Vhen was the assessment on your policy pay-

able? 
Ans. The ame date a Mr. \Vare' . 
Ques. Did you pay it on that day'? 
Ans. I paid one part of it, 60 on the policy. Mr. 

\Voolery wa to come down in one or two weeks after-
wards. 

Ques. Did you pay him the balance? 
10 An . Yes, sir. 

Ques. What has become of the policy? 
Ans. The policy i void. y policy ran out on the 

10th of January. 
Ques. It i void by its limit ? 
Ans. Yes, sir. 
Ques. Did he take part of the pay after the time fixed? 
Ans. Ye , sir. 
Ques. He made that arrangement with you? 
Ans. Ye , sir. 

20 Que . Where ? 
Ans. At Cape May City. 
Que . Was he acting as the agent of the company 

there at that time? 
Ans. Ye , sir. 

Cross-examined: 

By 1r. lXOll : 

Ques. He simply took the money due on the assess-
30 ment, I u ppose? 

Ans. Yes, sir. 
Ques. You simply paid him and he gave you a 

receipt? 
An . Yes, sir. 
Ques. That is all th&.t passed between you ? 
Ans. That all that passed between me. 
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Ques. When did you make a final payment of your 
:assessment? 

Ans. Yesterday morning. 
Ques. The assessment was due without any reference 

.to the expiration of your policy last January, was it? 
Ans. Yes, sir; I considered it so. 
Ques. Did your policy run out last January? 
Ans. Yes, sir. 
Ques. You paid the last of your assessment yesterday? 
Ans. Yes, sir. 10 
The plaintiff rest . 

IMR0D WOOLERY, sworn and examined. 

By Mr. 1xon : 

Ques. Where do you live? 
ns. At Mill ville. 

Ques. What i your business? 
ns. ttorney. 

Que . re you not an in urance agent? 20 
An . No, sir; I never have been. 
Que . Did you do some work as attorney for the com-

1pany defendant, in 1 80. 
Ans I acted a their collector for as essments at Cape 

May. 
Que . Did you see the plaintiff during any of your 

trips to Cape May? 
Ans. Yes, . ir. 
Ques. Did you sign that receipt of the 25th Mr. Saw-

yer spoke about? (The following receipt was shown 30 
witne s: "Oct. . J., 10, 25, 1 0. Received of Samuel 
F. \Vare the sum of 10 for payment of assessment under 
policy o. 110 1 made by the fillville Mutual farine 
Insurance Company, of Millville, . J., as per resolution 
of the Board of Directors, pa sed June 21st, 1880. For 
the company, . ·woolery, Agent .") 

4 
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Ans. Yes, sir. 
Ques. Did you hear Captain Sawyer's evidence in re-

gard to that conversation? 
Ans. I did. 
Ques. Did it take place? 
Ans. It did not. 
Ques. Did you tell him that you had agreed to be at 

Cape May or expected to be at Cape May on the Satur-
day afternoon before the fire ? 

10 Ans. On the 23rd of October? 
Ques. Yes. 
Ans. I did not. 
Ques. You ma<le no arrangement to be there? 
Ans. o, sir. 
Ques. You never told any body you would be there? 
Ans. o, sir; I never told anybody I would. 
Ques. Did you sign that receipt on the 11th of Sep-

tember? (''Cape May, . J, 8, 11, 1880. Received of S. 
F. Ware the sum of 10 on account for payment of assess-

20 ment under policy No.11081 made by the Millville Mutual 
Marine and Fire Insurance Company, of Millville, . J., 
as per resolution of the Board of Directors, passed June 
21st, 1880. For the company, . Woolery, att'y, agent.") 

Ans. I did. 
Que. For 10? 
Ans. Yes, sir. 
Ques. 'fhat was ten dollars on account? 
Ans. Yes, sir ; on account. 
Ques. Your work in going down there was simply to, 

30 collect these assessments? 
Ans. Yes, sir. 
Ques. You signed that as attorney of the company? 
Ans. Yes, sir. 
Ques. And not as agent? 
Ans. o, sir. 
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Ques. You had no powers ever given to you by the 
·company except to collect these assessments? 

n . Iy duty was simply to collect the assessments. 
When anything arose outside of that simple duty I put 
my elf in communication with the management of the 
company, either in conversation or by letter. 

Ques. Captain awyer has said you gave fr. Ware an 
extension of hi time. Did you ever say anything of 
ithat kind to fr. Ware? 

ns. I didn't. l 0 
Que . Did the plaintiff ever ask you to extend his 

time? 
An . He didn't. I uever had but a very few words with 

Mr. \Var . I wa about to make a train one evening, 
the la t train, and fr. Ware came in, and our conversa-
tion wa v ry hort indeed. 

Que . \V re you in a hurry to reach the train? 
Ans. I wa in a hurry to reach the train. 
Que . Did you ever see Mr. Ware e .. rcept that one time? 
An . ot to know him. 20 
Que . You never had an r other conversation with 

ihim? 
Il . ....._ O, 11'. 

ro s-e ramined. 

By fr. Pancoa t: 

Que . Did you not receipt that payment at the time 
Teceipted here'? 

(Paper hown witne .) :-lO 
An . I did. 
Ques. Did you do that by virtue of the authority of 

the company? 
1 ns. I wa collector. 
Que . Did you turn the e moneys over to the company 

at the time you received them'? 
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Ans. Yes, sir. 
Ques. And they received them from you? 
Ans. Yes, sir. 
Ques. And you were their agent for that purpo e '? 
Ans. Yes, sir. 
Ques. You did not exceed your agency in any particu-

lar? 
Ans. I don't think that I did. 
Ques. Were you not to be at Cape May on the 23d to• 

10 receive the e a ... sessments? 
ns. I think not. 

Ques. See if that is one of your envelope " 
(Envelope shown witness.) 
Ans. That is, sir. 
Ques. Is that your letter 't 
(Letter dated October 21st, 1880, shown witness.) 
Ans. 'l hat is, sir. 
Ques. Read it? 
Ans. (Reading.) "Dear sir :-I will be at Cape May on 

20 Saturday 23d, 1880, at Colonel Lansing's Hotel, when 
you can come and pay your amount due Millville Insur-
ance Company. I am instructed to say that unless pay-
ment is made that day suit will be commenced." That 
is October 23d. 

Que . Then you are mistaken when you say Colonel 
Sawyer i mistaken and you were not to be there on the 
23d? 

Ans. o; I never had any conversation with Sawyer 
and I never told anyone else. This i my letter and I 

30 wrote it. 
Ques. It is headed," Millville Mutual Marine and Fire 

Insurance Co."? 
Ans. Yes, sir. 
Ques. Was it written from their office'? 
Ans. o, sir; I think it was written at my own officet 

from supplies of the company. 
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Ques. Did Mr. awyer pay you this money at your 
office? 

An . On Monday, the 25th of October. 
Ques. Were you at the 1illville Mutual Marine Fire 

Insurance Company's office at the time he made pay-
ment? 

n . I happened to be. 
Que . He paid you? 
Ans. Yes, sir. 
Que . Did you immediately pa_y it over to them? l 0 
Ans. At once. 
Que . You collect d a great many asses ments? 

n. Ye, ir. 
Que . You would collect a part :1t one time and part 

at another? 
An . I may in one or two instances 

ue . ot more than that? 
Ans. I think not. 
Ques. Were there not a great many suits? Did you 

not make a great many appointment and c;me down 20 
here and make collection after the luth ? 

n. I did. 
Qu . Would you tell people, when you came to make 

~oll ction aft r the rnth, the policie were void and they 
would be paying on void policie ? 

An . I never did. 
Ques. Did you say anything to them to lead them to 

believe the policie on which you were demanding pay-
ment were void or considered void? 

Ans. o, ir; because, really, I didn't know anything ~O 
about it. I was simply their collector and did it in that 
simple way. 

ues. Did the Company defendant ever say anything 
about refunding any of this money to the plaintiff? 

Ans. It never did. 
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Ques. You say that you never told Mr. Ware that you 
would be there on Saturday preYious to Augu t 23? 

Ans. I never did. 

(Re-examined.) 

Ques. Will you look at the post-mark of that letter 
dated Augu t 23. There is "Dear ir" addressed to no-
body under cover to . F. Ware and dated August 23. 

10 
Did you ever write uch a letter a that in your life to 
Mr. Ware? · 

Ans. I can't say that I did, ir. 
Que . Did you write that letter to 1r. Ware, or any-

thing like it? 
Ans. I can't ay I did. Thi i a ort of tereotype let-

ter I wrote to a number of policy holders wbo did not 
come to time. I don't know whether I wrote to Mr. 
Ware. 

Ques. J?id you inform Ir. Ware you were goin er to be 

20 there on the ~3d? 
\.ns. o, su. 
Que . fr. Ware had no knowledge from you, directly 

or indirectly, in any way or manner, that you were to be 
at Cape fay on aturday, October 23rd? 

An . o, sir. 
Que . Read that letter? 
Ans. '' I am in tructed to say that unles payment is 

made that day uit will be commenced. Yours Truly." 
Que . To whomsoever that was written? 

30 
Ans. Yes, sir. 

(Cross-Examined.) 

Ques. Do you mean to say that you did not write that 
letter to 1r. "'\Y are? 

Ans. I can't tell you. I may or may not have done so. 
Que : "I will be at Cape May on aturday 23, 1 80, 
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at Colonel Lan. ing's hot 1, when you can come and p~y 
your amount due 1illvjlle In urance Company. I am 
instructed to ay that unless payment is made that suit 
will be commenced." ·who were you iri tructed to begin 
suit against? 

An . Generally. 
Ques. Was that letter written to "generally?" 
An . I say that i a sort of stereotyped letter. I wrote 

to everal and it may have been to Ware when I wrote-
to Ware with any body el e. 10 
· Ques. Herc i another letter. J., that your letter to 
fr. Ware? (Letter shown witnes . ) 

Ans. That's my letter to Mr. Ware. 
Ques. What is the date? 
Ana. 9th month, 7th. 

ue . That wa after the a e ment wa due? 
An . The Dsse ment wa due on the 16th of August. 
Ques. Read the letter? 
Ans. "DEAR IR :-The Company has fixed aturday 

ne.,Tt as the day when they shall expect you to pay 20 
the a e ment due them on your note. I shall be at 
Cape fay at Richard on', & Farrar tore at 12 o'clock of 
that day for la t ti me." 

Que . Is that what you wrote to 1r. ·ware that day, 
that the company had fixed the time for him to pay? 

Ans. I could 11ot have written it if it had been false. 
Ques. Is it true the company had fi .. /ed a time in ep-

tember for him to pay that premium? 
Ans. I had my instruction from the head manager of 

that ort, that unle s payment was made on Saturday. 30 
Ques. 'rht:n you had authority to write such a letter? 
Ans. Yes, sir. 
Ques. Head that letter and say if that is one of yours 

to Mr. Ware on the same subject later? (Letter shown 
witness, ep. 13.) 

Ans. Yes, sir; I wrote this letter. (Letter read by wit-
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ness.) " . F. Ware, E q.: Dear ir :-I made report of 
your case, and the company instruct me to say that your 
balance must be paid by first of next week to close the 
account on books of company. Also policy 11437, Annie 
Sempler. Let me hear from you at once," 

Que . When would the next week be? 
ns. In seven days. 

Ques. Seven days after the 13th? 
Ans. Ye , sir. 

10 Que . To close the account on the books of the compa-
ny, that would be the twenty-first? 

Ans. Ye , sir. 
Que . The company knew he was behind hand by your 

reporting him? 
Ans. Ye, ir. 
Que . Was it not fi~red by correspondence? You had 

reported a previous failure to pay the company and had 
fi~red the ~3rd of eptem ber as the time he mu t pay? 

Ans. Ye , sir. 
20 Que . You were actino- within the cope of your 

authority in making report to the company? 

30 

Ans. I was in making report . 
Ques. It wa after that you wrote the note saying you 

would be there on the 23d ; it was after the 13th and 
after the 21 t? 

Ans. Yes, ir. 

By fr. 1xon : 

ue . In the e letter when you have said to plaintiff 
it must be paid on a certain time, what did you mean 
him to under tand by that? 

An . The u ual per ua ion of a lawyer, to pay or to be 
sued. 

Que . Had you ever, at any time, directly or indirect-
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1y, any power from the company to say to Mr. Ware or 
anybody else that their policy should be revived? 

Ans. ever. 
Ques. You did not propose to do anything of the 

kind? 
Ans. No, sir. 
Ques. You never gave anybody, by letter or word, any 

-reason to suppose you had? 
Ans. o, sir. 
Ques. In all these letters the language was to the effect l 0 that you would sue them if they did not pay at a cer-

tain time, and when you said the " com parry say the 
.assessment must be paid by Saturday next," you mean 
.the company tell me I must sue you? 

Ans. I am using my own language. 

SAMUEL F. WARE, sworn and examined. 

By Mr. Pancoast: 

Ques. Look at that letter and state whether or not you 20 
;received that letter frorn imrod Woolery ? 

Ans. I did. 
Ques. rrhe person to whom you paid the assessment? 
Aus. Yes, sir. 
Ques. Did you get the other letters from him? 
Ans. Ye , sir. 
Ques. Do you know what became of the envelope of 

this letter ? 
Ans. o, sir. I received that letter, I think, on the 

23d at noon. I went down in the afternoon to pay; Mr. 30 
Woolery was not there, at least I could not find him. 

Ques. Who paid it and when was it paid? 
Ans. It was paid by Mr. Sawyer the next Monday 

morning; I sent him to pay it. 
Ques. Did you get all these letters from him? (Letters 

produced.) 
5 



Ans. All these. 

Cross-examined. 

By Mr. Nixon : 
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Ques. Where is the cover of that? 
Ans. I don't know; I sent it to Mr. Pancoast in its 

proper cover. I suppose he's lost it. 
Ques. Your fire took place on Sunday, the 24th? 

10 Ans. Yes, sir. . l 
Ques. The full amount of your assessment had not 

been paid when that fire took place? 
Ans. I don't know about that. I sent $10 more over, 

but I ain't so sure it was not paid. 
Ques. You sent $10 the next morning? 
Ans. Yes, sir. 
Ques. How is it you did not go yourself? 
Ans. I was busy. 
Ques. You signed a premium note to the Company? 

20 Ans. I suppose I did ; I don't recollect. 

30 

Ques. Is that your signature to that note for $200? 
Ans. Yes, sir; I think it is. 
Ques. You had other property insured besides the 

house? 
Ans. Yes, sir; there was a barn in the same policy and 

some outbuildings, I think. 

Re-examined : 

By Mr. Pancoast: 

Ques. Did you write a letter to Mr. Howell after they 
had refused to pay you the full amount of the policy, 
asking whether they considered the policy void or in 
force? 

Ans. I did write a note. I wanted to know whether 
they considered the balance insured. 
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'Ques. Is that the answer? (Letter shown witness.) 
Ans. This is the answer. · 
Ques. State whether or not they considered it insured? 
Ans. They didn't give me any satisfaction whether it 

was insured or not, and said they expected it would de-
pend on the result of this suit whether it was insured or 
not. I have not got any satisfaction. 

Ques. Did you write for the purpose of knowing 
whether to get other insurance? 

Ans. Yes, sir. 10 
Ques. Did you get other insurance? 
Ans. Yes, sir; on their refusal to acquaint me with 

whether I was insured, I have taken out other insurance. 

Re-cross-examined : 

By Mr. ixon: 

Ques. In this letter Mr. Howell says to you, does he 
not, "We have invariably considered such policies valid 
from the moment the assessments were paid in full?" 20 

Ans. He says if the one was not valid the other is 
not; that is my instruction in the matter. 

Ques. Tbe house was burned down before the assess-
ment was paid in full ? 

Ans. I don't know whether it was or not. 
Ques. Was the house burned down before you paid 

that assessment in full? 
Ans. I believe the Company claimed there was ten 

dollars due. 
Ques. Did you not pay this ten dollars after the house 30 

-burned down? 
Ans. Sawyer paid it. 
Ques. Ile paid it at your request? 
Ans. Yes, sir. 
Ques. You gave him the money to pay it with? 
Ans . Yes, sir. 
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Ques. After your house burned down? 
Ans. No; the day it was burned. 
Ques. What time of the day did it burn? 
Ans. About half-past one o'clock. 
Ques. Then he drove right down to Cape May? 
Ans. No, sir; he was up there; I told him he had better · 

go up and pay it. I calcu1ated to settle it on Saturday if 
Mr. Woolery had been there. 

IO By Mr. Pancoast: 

20 

Ques. Diu they ever offer to pay any of it back to you .. 
Ans. No, sir. 

The plaintiff rests. 

Adjourned to 9.30. 

Cape May Court Hou~e, September 28th, 1881. 

The Court met at 9.30 A. M. 

R. L. HowELL, recalled ·and examined on behalf of the 
defendant. 

By Mr. Nixon: 

Ques. Explain about the available surplus over $30,-
000. (Newspaper produced and handed witness.) 

Ans. This contains a notice we have advertised of an 
actual net available surplus of over $30,000. The date 
of the notice is December 3rd, 1880. Of course this 

30 surplus includes assets not available for payment of loss, 
although from actual loss. For instance, the real estate 
of the company amounted to $8,000. This was a period 
of six months after the assessment. During that time 
there had been large profits made over what we had any 
right to suppose would be made over the disparity of 
assessment. The first item is that of the marine depart-
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ment had not been ordered by the Secretary of State to 
re-insure its business to the company, carrying that busi-
ness over until its expiration. The amount due of 
assessment as insurance fund appeared to be larger 
than the next six months made necessary on that depart-
ment, making a profit of $8,000. In making the estimate 
as to the amount to take to re-insure we were only allowed 
to account pro rata. By careful management of Secre-
tary Mulford he succeeded in making a bargain with 
another insurance company that covered the business 10 
over at a discount of 25 per cent, making a profit of 
$8,000. There were also at the time of the assessment-
claims that were sent in on which there had been no 
judicial acti0n, and which the Director3 had no right to 
consider as assets, between the time of making the assess-
ment and the date of this notice. They had succeeded 
in obtaining judgments on two of those claims amount• 
ing to $5,500 and in the other to nearly $3,000. These 
make that assessment between the day of the assessment 
and the day of this notice. 20 

By Mr. Pancoast: 

Ques. Your former statements are true, subject to the 
qualification you have just made? 

Ans. Yes, sir. 

Mr. Pancoast: I will offer and read in evidence 
the following advertisement: "Millville Mutual Marine 
and Fire Insurance Co. This company having disposed 
entirely of all its stock plan business, and having been 30 
reorganized, has decided to in the future do a strictly 
mutual home business. Having succeeded in paying all 
its liabilities, and securing an actual net available sur-
plus of over $30,000, the Directors feel that they can offer 
to all who desire insurance not only as low rates and un-
questionable security, but much greater probability of 
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immunity from assessment for years to come than other 
companies, since this surplus is large enough to pay all 
probable losses on the policies now in force, until their 
expiration, without any dependence on receipts from new 
business-a condition of things that can be shown by but 
very few companies in the State. The present Directors 
pledge to the policy holders an economical management 
and a careful supervision of the business, and will con-
tinue in the future, as in the past, to act on the principle 

10 of prompt payment of honest losses without seeking to 
evade them on technical grounds. 

20 

Hereafter, no notes will be subject to assessment until 
they are a year old. 

vVe would call especial attention to our marine depart-
ment, to our low rates and favorable form of policies. 

Any information cheerfnlly given by the officers of the 
Com parry or its agents. 

F. L. MULFORD, Pres. R. L. How ELL, Sec'y. 
December 3rd, 1880. 

MR. PANCOAST :-I call the court's attention to some 
provisions in the by-laws, page 5, section 11: 

'' In case of mari 1~e losses sufficient to justify an as-
sessment of marine premium notes, all such notes in pos-
session of the Company will be taxed, except in case the 
pert3on insured has notified the Company in writing of 
his intention to discontinue his policy, in which case the 
note will not be taxed for any losses that may occur after 

30 the expiration of the time set for the policy to terminate. 
SEC. 15. All accounts of Marine and Fire Insurances 

shall be kept separate and distinct from each other, and 
all moneys paid for marine policies shall be appropriated 
only for the benefit of such as insure against losses or 
damages to vessels or cargoes, and all moneys paid for 
he benefit of those who insure buildings against loss or 



39 

damages by fire are to be appropriated for that purpose 
only; and in 1io case will any assessment on premium 
notes, received for insurance for vessels or cargoes, be 
made to pay any loss that may occur to buildings or 
anything pertaining thereto by fire, nor will any assess-
ment be made upon any premium notes received for in-
suring buildings or anything pertaining thereto, to pay 
any loss that may occur to vessels or cargoes; and all 
expenses of the Company shall be charged as equitahly 
as possible to the respective clai:ls of property insured." 10 

I also offer in evidence the following letters: 

MILLVILLE, N. J., October 30, 1880. 
JoHN McMAKrn, Cape May City, N. J. 

DEAR Sm :-Vve are not clear in our minds whether 
we are legally or morally bound to pay Mr. Ware's loss 
as his assessment was unpaid at the time of loss. We 
have the question under advisement ancl shall try to do 
right in the matter. At present we do not care to adjust. 
The Company has come through its trouble nobly-has 20 
a surplus of between $30 and $40,000, and is ready for 
business which in the future will be strictly mutual. 

Yours truly, 
(Signed) R. L. HowELL, Sec;y. 

MILLVILLE, N. J., October 28th, 1880. 
S. F. WARE: 

DEAR Sm :-Yours is received, and in reply would say 
that there are several questions to be decided before we 
are satisfied that we are either legally or morally bound 30 
to pay your loss. 

In the first place your assessment was unpaid at the 
time of the fire. You paid $10 on September 13th, and 
you paid no more until the morning after the fire, when 
the balance of $10 was paid but no hint was given that 
any fire had occurred. In your letter received here on 
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Wednesday night you notify us of the fire but apparently 
avoid telling us when it occurred. 

Now, knowing these facts, the question naturally occurs 
to us, what ought we to do in the case, not what the law 
will compel us to do for we say to you frankly that we do 
not believe we are bound in law for a dollar, but what we 
ought in right and justice to you and to other policy-
holders to do. To decide this question will require con-
siderable investigation. 

10 In the mean time we consent without any admission of 
liability on our part, to your removal of your goods. 

20 

The loss on the goods must be determined by the 
goods burned and destroyed, with reasonable allowance 
for damage to those saved. 

We have no desire to evade our just responsibility but 
do want to be sure of what is right in the case. 

Yours truly, 
R. L. HOWELL, Sec'y. 

MILLVILLE, N. J., 9, 7, 1880. 
DEAR Sm :-T'he company has fixed Saturday next as 

the day when they shall expect you to pay the assess-
ment due them on your note. 

I shall be at Cape May at Richardson & Farrar's store 
at 12 o'clock of that day for last time. 

Respectfully yours, 
N. WOOLERY, 

Att'y for Co. 
30 _To S. F. WARE. 

MILLVILLE, N. J., 9, 13, 1880. 
S. F. V{ ARE, EsQ., 

DEAR Sm :-I made report of your <>ase and the com-
pany instruct me to say, that your balance must be paid 
by 1st of next week to close the account on books of 
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company; also Policy 11437. Annie Sempler. Let me 
hear from you at once. 

Yours truly 1 

N. WOOLERY, 
Att'y for Co. 

l\fru,vrLLE, N. J. 1 10, 21, 1880. 
DEAR Sm :-I will be at Cape May on Saturday, 23d, 

1880, at Colonel L3.nsing's Ilotel, when you can come lo 
and pay your amount due Millville Insurance Company. 

I am instructed to say that unless payment is made 
that suit will be commenced. 

Yours truly, 
N. WOOLERY, 

Att'y for Co,. 

And both parties having rested the court directed a 
verdict for the defendant. And the jury, through their 

20 foreman, immediately rendered a verdict for the defend-
ant according to the direction of court, to which decision 
and action of the court the plaintiff by his attorney ex-
cepted and prayed a bill of exceptions, and it is hereby 
allowed and sealed accordingly. 

The assignment of error is as follows : 

And now, on this sixteenth day of May, eighteen hun-
dred and eighty-two, comes the plaintiff in error in this 0 () 
case by David J. Pancoast 1 his attorney, and assigns the 
following cauc,es of error: 



10 

42 

First: Because the judge at the trial directed a verdict 
for the defendant when he should have directed a verdict for the plaintiff. 

Second: Because the judge at the trial refused to let 
the jury pass upon the issues of fact involved in the case, 
but directed them to find for the defendant according to 
his own view of the evidence and the fact. 

DAVID J. PA COA l', 
Att'y of Plaintiff. 

The joinder of error is in the common form. 
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