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The Central Railroad Com-
pany of New Jersey,
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Reginald H. Morgan, Jr.,
Treasurer of United States
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BRIEF FOR THE CENTRAL RAILROAD COM-
PANY OF NEW JERSEY, PLAINTIFF-
APPELLEE.

This action was tried before Hon. William H.
Speer, sitting without a jury at the Hudson Circuit.
It was submitted on an agreed state of facts. The
verdict below was in favor of the Railroad Company
(herein called the plaintiff) and against the Express
Company (herein called the defendant). The action
was brought to recover certain amounts expended
by the plaintiff in defending and in satisfying judg-
ments obtained against it in two actions instituted
in the Hudson Circuit Court.

Ihe plaintiff is a railroad company operating a
steam railroad. The defendant is an express com-
pany. On June 28, 1898, the plaintiff and defend-
ant entered into a contract which remained in force
until August 6, 1908, when it was superseded by
another contract made on that day. These contracts
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are printed in the record, the first at page 28, the
second at page 86. They both cover the transaction
of defendant’s express business on the plaintiff’s
railroad system. By each of them the plaintiff
permitted the defendant’s employees to be in and
upon its lands, premises, property, buildings, trains,
and railroad, for the purpose of transacting the
defendant’s business (Rec., pp. 31, 39). By the con-
tract of August 6, 1908, the defendant agreed as
follows:

“ Sixteenth.— Except as otherwise provided
by Sections Eighth and Eleventh of this agree-
ment, the Express Company assumes all risks
upon money, valuables and other property in its
charge or the charge of its employees, as well
as all risks of injuries to person or property or
injuries resulting from the death of any em-
ployees exclusively in its service while upon the
trains, ferryboats or premises of the Railroad
Company, and agrees to indemnify and save
harmless the Railroad Company from all claims
that may be made against it, and from all loss,
damage and expense that may be incurred by it
by reason of loss or damage to such moneys,
valuables and other property, and by reason of
any injuries to person or property or death of
any such employees, as well as against the
expense of resisting such claims, whether they
be successfully resisted or not, it being under-
stood that the Railroad Company shall not
under any circumstances be responsible or
liable for any such loss, damage or injury”
(Rec., p. 43).

After the execution of the first of these contracts,
but before the execution of the second the plaintiff,
by an agreement printed at page 45 of the record,
leased to the defendant the frame express building
mentioned therein (Rec., p. 24).

The terminal property of the plaintiff is located
at Jersey City. It fronts upon the Hudson River
and extends back from the river in a westerly direc-
tion for about a mile. Within the limits of this
terminal property plaintiff constructed a passage-
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way extending from the river, across its property,
and connecting with dJohnston Avenue, a public
street. The express building, leased to the defend-
ant, adjoins this passageway (Rec., pp. 22, 24).

In carrying on its business, defendant employed a
number of wagons which distributed express
packages loaded on them at the express building, or
brought to the express building for loading on rail-
roads cars packages collected throughout dJersey
City. These wagons used the passageway already
mentioned in going to and from the express build-
ing (Rec., p. 28) It was the practice of the men
employed at the express building, after finishing
their work and “ checking out” or recording their
time, to take charge of any team and empty wagon
which had made its last trip for the day, and hap-
pened to be standing at the platform, and drive with
the same to the defendant’s stable for the purpose
of avoiding the long walk (Rec., p. 26).

Charles Black was one of the persons employed
by the defendant at the express building. It was
his duty to check or make a record of the packages
handled there. While working for the defendant
he had no other employment, business or occupation
(Rec., p. 26).

On January 4, 1912, after finishing his work at
the express building for the day, Black, in accord-
ance with the custom, took charge of one of the
empty express wagons and drove it along the above
mentioned passageway toward defendant’s stable.
While driving at a point where the passageway was
crossed at grade by one of the plaintiff’s railroad
tracks the wagon was struck by an engine owned
and operated by the plaintiff, and Black was thrown
therefrom and injured (Rec., p. 26).

Thereafter the two actions already mentioned
were instituted against the plaintiff. One was
brought by Charles Black to recover for his per-
sonal injuries. The other was instituted by his
father to recover the damages sustained by him as
the result of the injuries to his son (Rec., p. 26, 27).
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The action brought by Charles Black was tried
twice. At the first trial a verdict was directed in
favor of the Railroad Company. On appeal, this
Court reversed the action of the trial court {Black
vs. C. R. R. Co., 8 N. J. L. 19Y). The second trial
of the son’s case and the trial of the father s case
resulted in verdicts aggregating $6,000.00 in favor
of the plaintiffs therein. The judgments entered on
these verdicts were paid and satisfied by the plain-
tiff. In addition, plaintiff expended $250.00 in re
sisting these claims (Rec., pp. 27, 28).

The trial Court in deciding the present case, held
that at the time he was injured, Black was exclu-
sively in the service of the defendant, that his
injuries were sustained while on the premises of the
plaintiff and that, therefore, the defendant was
bound to indemnify the plaintiff for the moneys it
had expended, under the above quoted provision of
the contract of August 6, 1908.

POINT t.

The first, second and third grounds of appeal
present, in different forms, the fundamental propo-
sition that the decision of the trial Court conflicts
with the decision of this Court in the Black case,
supra. In the Black case, this Court held that, by
giving to the passageway on which Black was
traveling at the time the accident occurred, the
appearance of a public street, plaintiff had estopped
itself from denying that the passageway was what
it appeared to be, and that plaintiff’s liability to
Black was the same as though the passageway
was actually a public street. At page 202, this
Court said:

@k F upon the question whether the

defendant by its conduct invited the plaintiff as
one of the general public and within the mean*
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ing of the doctrine we are discussing” (i.

the doctrine of implied invitation) “ to use the
way in the belief that it was a street, the evi-
dence presented a question for the jury under

proper instructions.
To the case thus presented the rule of Dodd
v. Central Railroad Co. has no application.”

The contract now sued on was not, therefore, the
basis of the decision in the Black case. The refer-
ence to the Dodd case is the only one having any bear-
ing on this contract. It is, therefore, necessary to
ascertain what “ the rule of Dodd v. Central Rail-
road Co.” (80 N. J. L. 56, aff. 82 N. J. L. 524) is.

In the Dodd case a porter, employed by the de-
fendant in the present case, contracted in writing
with it to assume the risk of all accidents and in-
juries that he might sustain in the course of his
employment whether occasioned by negligence and
whether resulting in his death or otherwise, to hold
it harmless from claims on his part or on the part
of his representatives, and to release the Railroad
Company on whose line he might be injured from
any claims, etc., he might have against it. In
addition he expressly ratified all agreements made
by his employer with any transportation line in
which it agreed or might agree in substance that
its employees should have no cause of action for in-
juries sustained in the course of their employment
on such line, and agreed to be bound by each and
every such agreement, so far as the provisions
thereof related to injuries sustained by employees
of the Express Company, as fully as if he were a
party thereto. Dodd’s employer had entered into
a contract with the Railroad Company by which
the Express Company agreed to assume all risks of
injuries to person or property, and injuries result-
ing in the death of any employees exclusively in its
service, while upon the trains, ferryboats or prem-
ises of the Railroad Company and to indemnify and
save harmless the Railroad Company from all claims,
loss, damage and expense that might be incurred
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by reason of injuries to person or property or death
of such employee.

The question presented for decision in the Dodd
case was whether or not in view of these contracts
the Railroad Company owed any duty to exercise
care for Dodd’s safety. The court held that no such
duty existed, that the act which caused Dodd’s
Injuries was not a tort and, therefore,not actionable.

With this explanation of the rule in the Dodd
case, the meaning of the statement of this court in
the Black case that that rule was inapplicable to
the Black case is perfectly clear. In the Black case
it was held that by creating the appearance of a
public street the Railroad Company had estopped
itself from denying that it owed the duty it would
owe if the passageway was in fact a public street.
Ju the Dodd case it was held that no duty existed.

In the present case a totally different question is
presented. Here the question involved is whether,
assuming there was a duty owed to Black and a
breach thereof, the defendant was bound by the
contract to indemnify the plaintiff against the lia-
bility resulting therefrom. That it was is clear from
the contract, which provides that, as between the
Railroad Company and the Express Company, “ the
Railroad Company shall not under any circum-
stances be responsible or liable for any such loss,
damage or injury ”, and, as between these two
Companies, the contract is lawful and binding
(Trenton Passenger Railway Co. vs. The Guarantors
Liability Indemnity Company, 60 N. J. L. 246).
These grounds of appeal, therefore, present no cause
for reversing the judgment below.

POINT 2.

The fourth ground of appeal presents the question
of the correctness of the lower Court’s decision that
at the time of his injury, Black was “ exclusive y
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in the service of the defendant. The contract itself
shows what was meant by the requirement that the
defendant should indemnify the plaintiff against
liability for injuries to persons
defendant’s service. Under the eleventh paragraph

13

exclusively ” in the

of the contract, it is contemplated that the same
person may be an employee of both parties (Rec ,
p. 40). The indemnity provision was intended to
exclude from its operation such joint employees.

Aside from this, however, the finding of fact by
the trial court that Black was exclusively in the serv-
ice of the defendant (Rec., p. 56), was justified by the
stipulated facts, for it appears that while working
for the defendant, he had no other employment,
business or occupation (Rec., p. 26).

POINT 3.

The fifth and seventh grounds of appeal challenge
the correctness of the lower Court’s decision that
Black was injured while on the premises of the
plaintiff. The contention underlying these grounds
of appeal is that the passageway over which Black
was driving had been dedicated to public use and,
therefore, was not part of the plaintiff’s premises.
In view of the finding of fact that the passageway
was part of plaintiff’s premises (Rec., p. 58), it may
well be doubted whether the decision below on this
point is reviewable on appeal. But assuming that
it i1s, it is clear that the lower Court was justified in
deciding that this passageway had not been dedi-
cated.

This passageway was originally constructed by
plaintiff for its own purposes. Ever since it’s con-
struction, it has been paved, sewered, lighted and
cleaned by the plaintiff at its own expense. The
plaintiff has torn up the pavement for the purpose
of laying water pipes and conduits containing wires
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and replaced the same. It has erected railroad tracks,
crossing and buildings extending beyond the lines
of the passageway as originally constructed, with-
out permission from, or objection by, the authorities
of Jersey City. Taxes have been assessed against
the property over which this passageway runs both
by Jersey City and by the State of New Jersey (Rec.,
pp. 22, 23).

These facts clearly negative the existence of any
intention to abandon this property to public use, and
justify the conclusion that there has been no dedica-
tion (Irwin vs. Dixion, 9 How. 10; Morris & Essex
Railroad vs. Jersey City, 63 N. J. Eq. 45, aff. 71 N.
J. Eq. 308; 13 Cyc. 452).

It is true that persons having no business with the
plaintiff use the passageway. But this, standing
alone, 1s insufficient to show that the public have
gained the right to use it. The plaintiff was under
no obligation to exclude persons having no business
with it for the protection of its right, Marino vs.
Central Railroad Co., 69 N. J. L. 628, and if user
alone i1s relied upon, it must appear that the user
has continued for twenty years, Wood vs. Hurd, 34
N. J. L. 87.

POINT 4.

The decision of the court below that the lease of
the express building adjacent to the passageway did
not carry with it the right to use the passageway
as a way of necessity is challenged by the sixth and
eighth grounds of appeal. It is true that if a
grantor sells land wholly surrounded by other land
which he retains, or when the part sold is sur-
rounded in part by the land retained and in part by
that of a stranger, over which there is no right ot
access, the law will imply a grant of a means ot
access to the land conveyed over the other lands ot
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the grantor. But before this implication arises it
must appear that such a way i1s necessary to the
enjoyment of the land conveyed. It is insufficient
that such a way may be convenient or desirable,
Stuyvesant vs. Woodruff, 1 Zab. 133, 153, 155, 14
Cyc. 1173. Accordingly it is held that if any other
means of access to the land granted exists, no grant
of a way of necessity is implied, Stuyvesant vs.
Woodruff, supra, Kingsley vs. Goiddsborough Land
Imp. Co., 29 Atl. Rep. (Me.), 1074.

At the time the lease of the express building was
made, no necessity for a grant of a means of access
thereto existed. Under the contract of June 23,
1898, the plaintiff agreed to afford to the defendant
free and unrestricted access to the plaintiff’s prem-
ises, stations and trains (Rec., p. 31). Moreover it
appears from the lease itself that the parties intended
that the defendant should gain no right to use the
passageway through it. The map of Jersey City in
common use at the time the lease was made de-
lineated the plot on which the express building
stood as adjacent to the passeway which was also
delineated thereon. The lease instead of referring
to this map, refers to the Assessment Map of Jersey
City (Rec., p. 45), which does not show the passage-
way (Rec., p. 25). The decision of the lower court,
therefore, was proper.

POINT 5.

By the ninth ground of appeal defendant raises
the contention that at the time Black was injured
he had finished his work for the day and, therefore,
was not an employee of the defendant. At the time
the accident occurred Black had finished his work
for the day at the express building. But it was the
practice of men working at that building to drive
empty express wagons to the company’s stable on
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their way home. 7AThen the accident occurred,
Black was doing this. These facts fully justify the
finding of the trial court that at the time the acci
dent occurred, he was in the employ of the defend-

ant (Ciealese vs. Lehigh Valley R. R> Co., 46 Vr.
897) (Rec., pp. 56, 58).

POINT 6.

The grounds of appeal disclose no error on the
part of the lower Court and, therefore, its judgment
should be affirmed.

Respectfully submitted,

Charles E. Miller,
George Holmes,
Of Counsel.

(8695U)
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BRIEF FOR APPELLANT.
Statement of the Case.

This appeal brings up the right claimed by
plaintiff Railroad Company to recover against
defendant Express Company, under a contract
between the two companies, the amount of two
judgments recovered respectively by Charles
Black, a minor, and Michael Black, his father,
for personal injuries sustained by Charles Black
while in the employ of the Express Company,
which injuries resulted from the negligence of the
Railroad Company.

Charles Black sued the Railroad Company and
a verdict was directed for the defendant under
authority of Dodd vs. Central Railroad, 80 N. J.
L., p. 56; affirmed 82 N. J. L., 524.

This Court thereupon reversed upon the ground
that the Dodd case was not applicable to the facts
of the Black case, 8 N. J. L., 197.

Upon the new trial Black recovered a verdict,
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which was set aside upon grounds not pertinent
to the present appeal. (See Black vs. Central Rail-
road.)

The case was again tried resulting in a judg-
ment for Charles Black for $2,500.00, which judg-
ment the Railroad has paid.

Michael Black, the father of Charles Black,
brought suit for loss of services due to the above
injury to his son, which suit was held in abeyance
pending the litigation in the Charles Black suit,
and finally resulted in a judgment against the
Railroad for $3,500.00, which judgment the Bail-
road Company has paid.

The Railroad Company further claims to have
expended $250 in expenses in defending tiiese
two suits.

The present suit was brought by the Railroad
Company against the Express Company to recover
the aggregate of these items and was tried before
Judge Speer without a jury on an agreed state
of facts, resulting in a judgment for the plaintiff
for $6,250, which is brought up by the present
appeal.

The injury occurred at a railroad crossing of
the plaintiff over what was apparently a public
street or highway in Jersey City leading to the
docks, wharves and ferry of the Railroad Com-
pany. This apparent street or highway is laid
out over lands reclaimed by the Railroad Com-
pany under a riparian grant from the State. It
1s an unbroken continuation of Johnston Avenue,
Jersey City, and is paved, lighted and sewered
and has every physical appearance of a city
street.

The Express Company enjoyed the right to
transport express packages over the railroad under
a contract, whereby the Railroad Company agreed
to (7th paragraph) “afford the Express Company



free and unrestricted access to its premises, sta-
tions and trains for the loading, unloading and
transferring by the Express Company of its busi-
ness.” Said contract further provides:

16th Paragraph: “The Express Company
assumes * * * all risks of injuries to
person or property or injuries resulting from
death of any employes exclusively in its ser-
vice while upon the trains, ferryboats or
premises of the Railroad Company, and agrees
to indemnify and save harmless the Railroad
Company from all claims that may be made
against it, and from all loss, damage and
expense that may be incurred by it by reason
of loss or damage to such moneys, valuables
and other property, and by reason of any
injuries to person or property or death of
any such employees, as well as against the
expense of resisting such claims, whether they
be successfully resisted or not, it being under-
stood that the Railroad Company shall not
under any circumstances be responsible or
liable for any such loss, damage, or injury”
(Ex. B, pp. 39 and 43).

The Express Company occupied a building be-
longing to the Railroad situated within the area
of the riparian grant, adjacent on one side the
railroad tracks of the Railroad Company and
on the other side adjacent to the roadway, which
building and appurtenant rights were held by
the Express Company under a separate lease
at a separate rental (Ex. C, p. 45).

This building was especially adapted to the
Express Company’s business, so that express
packages could readily be unloaded from express
cars on one side of the building, classified, checked
and records made within the building, and then
re-handled by loading into wagons backed up to
a long platform extending along the roadway.
These wagons were then driven over the roadway
into the streets of Jersey City or easterly to the
ferry and thence to New York.

10
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A large number of persons were employed by
the Express Company in this building in handling
and re-handling the merchandise, and also in
clerical work in making records thereof.

There was no access whatever to this building
for either wagons or employees except over this
roadway.

Charles Black was employed by the Express
Company in a clerical capacity in this building
under a written contract, to which his father
was likewise a party (Ex. D, p. 47), under which
he agreed:

«(4) * * * 1 assume the risk of all
accidents and injuries which I may sustain
in the course of my employment, whether
occasioned by negligence, and whether result-
ing in my death or otherwise. I agree to
hold the Company harmless from any and all
claims that may be made against it arising
out of any claim or recovery on the part of
myself, or my representatives, for damages
sustained by reason of my injury or death,
whether such injury or death result from
negligence or otherwise.

“I agree to pay to the Company, on de-
mand, any sum which it may be com-
pelled to pay in consequence of any such
claim. I will execute and deliver to the cor-
poration or persons owning or operating the
transportation line upon which I may be so
injured, a good and sufficient release under
my hand and seal of all claims, demands
and causes of action arising out of any such
injury, or connected with or resulting there-
from.

“I ratify all agreements made by the Com-
pany with any transportation line in which
the Company has agreed or may agree in sub-
stance that its employees shall have no cause
of action for injuries sustained in the course
of their employment upon the lineot,
contracting party, and I agree to be bo
by each and every such agreements so tar as



the provisions thereof relative to injuries sus-
tained by employees of the Company are con-
cerned, as fully as if I were a party thereto.
The provisions of this agreement shall be held
to inure to the benefit of any and every
corporation and person upon whose trans-
portation line the Company shall forward
merchandise, as fully and completely as if
made directly with such corporation or per-
sons” (p. 48).

At the time of the injury Black had finished
his work for the day and with other boys had
taken one of the Company’s teams, which had
finished work for the day, and was driving it
to the Company’s stable in order to avoid the
long walk, at the time of the accident. This
was no part of his regular duties, but was for
his own convenience in getting home.

While thus driving down the street or roadway
he was struck by one of the Railroad Company’s
engines at a spur crossing over the road.

Grounds of Appeal.

There are thirteen grounds of appeal alleged,
all of which are relied on, but which may be
condensed as follows:

10

(1) The finding of the Court that the Express

Company was obligated to indemnify the Rail-
road against the claim arising out of Black’s
injury, notwithstanding the previous determina-
tion in Black vs. Central Railroad that Black was
not present upon the roadway at the time and
place of injury by virtue of the license contained
in the contract between the two companies, but
by virtue of the implied invitation extended by
the Railroad Company to Black as a member
of the public, independent of any contractual
relations with the Express Company or between
the Express Company and the Railroad Company.

30

(Grounds of Appeal numbered 1, 2, 3 and 7.) 40
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(2) The refusal of the Court to find that the
Express Company and its employee Black had a
way of necessity over the roadway in question
from the Express building to the streets of Jersey
City, and that Black at the time and place of
injury was present in enjoyment of this way of
necessity appurtenant to the lease and not by
virtue of the license created by the transportation
agreement, to which latter alone the contract of
indemnity relates. (Grounds of Appeal numbered
6 and 8.)

(3) The finding of the Court that there were
no facts sufficient in law to show a dedication of
the roadway to the public use and finding that
there was no such dedication. (Ground of Appeal
No. 5.)

(4) The finding by the Court that Black was
in the employ of the Express Company at the
time of injury, and the refusal to find that at the
time of injury he had finished his work for the
day and was not then in the discharge of his
duties as an employee of the Express Company.
(Grounds of Appeal numbered 4 and 9.)

(6) The finding for plaintiff and against de-
fendant, whereas the finding should have been to
the contrary.



ARGUMENT.
POINT 1.

The alleged right of the railroad to
reimbursement from the express com-
pany is limited to claims arising from
injuries sustained by defendant’s em-
ployes while enjoying rights wupon
plaintiff’s premises created by the
agreement exhibit “B ” and not other-
wise.

Exhibit “B” 1is the identical instrument con-

strued in both the Dodd and Black cases supra.

By this agreement the Railroad Company ex-

pressly agreed to:

“afford the Express Company free and un-

restricted access to 1its premises, stations
and trains for the loading, unloading and
transferring by the Express Company of its
business.”

In the Dodd case plaintiff was injured while
inside an express car standing upon the tracks
of the Railroad Company and at the time was

actually in the act of unloading express pack-

ages.

Justice Swayze says: (page 60) :

“In the present case the plaintiff (Dodd)
was in the employ of the Express Company,
which was using the premises of the Railroad
Company for their mutual benefit. He was
therefore entitled to all the rights which
arose out of the invitation and he was en-
titled to no more. * * Although the
plaintiff was upon the premises by invitation,
his rights depended upon the extent of the in-
vitation and that is to be ascertained from
the contract between the Railroad Company
and the Express Company. If is clear from
that contract that the invitation to the Ex-
press Company was conditional upon the

10
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exemption of the Railroad Company from
liability to the employees of the Express
Company. That the rights of a person in-
vited upon premises extend no further than
the invitation is shown not only by Phillips
v. Library Co., supra, but by Feury v. N. Y.
Central, 38 Vr. 270, and Ryerson v. Bath-
gate 38 Vr. 337. It can hardly be questioned
that an occupier of land may ordinarily ex-
clude all persons therefrom, or may admit
them upon such terms as he choses. * * *
Since the rights of an express company

* * are necessarily the result of private
contract, the rights of the plaintiff can rise
no higher, and they, too, are limited by the
terms of the contract between the Express
Company and the Railroad Company, to
which the plaintiff expressly assented and
since his right to be upon the premises de-
pended upon his contract with the Express
Company, it is limited by the terms of that
contract also.”

(In the present case Black derived his rights
as employee under a contract identical in form
with that considered in the Dodd case.)

In the Black case the injury did not occur
upon what was obviously railroad property, as
in the Dodd case, but, on the contrary, occurred
upon what was, Iin every physical aspect, a pub-
lic street, paved, lighted, cleaned and sprinkled
as a public street, connected in unbroken con-
tinuity with the public ferry maintained by the
Railroad Company as a common carrier, and the
public streets of the City.

The fee to the land underlying this roadway
was undoubtedly in the Railroad Company, but
the general public was invited to and did use it
freely as a public street.

The Express Company does not make any dif-
ferent use of said roadway than that made by
other members of the public (case p. 24).

Justice Garrison, speaking for the Court of
Errors in the Black case, says (p. 200):



“The plaintiff was injured while driving
along a way, which if not a street, had very
much the appearance of one. It was a
continuation of a city street. It was paved
like a street. It was lighted and sprinkled
like a street. It was patrolled by the city
police like other streets, and where it was
crossed by railroad tracks, flagman were
stationed as 1s customary at street crossings.
All of these things, with the exception of the
police patrol, were the acts of the defend-
ant. If, therefore, the way in question pre-
sented the appearance of being a street, the
defendant had created such appearance and
was therefore responsible for the consol
quences, one of which was that persons
generally might use the way in the belief
that it was what it appeared to be. As to
such users the liability of the defendant, aris-
ing out of the appearance so created by it,
would be the same as if such street actually
was what 1t appeared to be, under the rule
that ‘one who holds out a way as a public
street 1s liable” * * * g0 that the ques-
tion for the jury is not whether such acts of
the owner were proof of an intention to de-
dicate a public street, but whether they had
created an appearance calculated to induce
the public to use the way In the belief that
it was what it appeared to be * * * (p.
201). Hence, in the present case, if the de-
fendant ought to have known that by giving
to its private way the appearance of a public
street it might give rise to the natural belief
that it intended the way to be so used by the
public, the doctrine stated is applicable to
such facts and inferences as a jury might
have found from the testimony.

(p. 202) * * * upon the question whe-
ther the defendant by its conduct invited,
the plaintiff as one of the general public and
within the meaning of the doctrine we are
discussing to use the way in the belief that
it was a street, the evidence presented a
question for the jury under proper instruc-
tions; * * * To the case thus presented
the rule of Dodd v. Central Railroad Co., has
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no application. Under the doctrine of im-
plied invitation the negligence of the defend-
ant, as also that of the plaintiff, were clearly
for the jury.”

We think the comparison of these two decisions,
each dealing with the same identical contracts,
makes 1t entirely clear:

First: That in that class of cases where the
employee is present upon the railroad premises by
virtue of the right secured to the Express Com-
pany and its employees under the transportation
agreement, he is bound by the conditions imposed
by the express terms of the agreement. He 1is
there by express invitation and is limited by the
condition that he shall have no right of action for
his injury.

Second: In that other class of cases where
the plaintiff, although an employee of the Express
Company, is present upon the railroad premises
by virtue of an implied invitation extended to the
general public, to use the same as a public street,
he is not bound by the condition exempting the
Railroad Company from liability.

Taking this agreement in its entirety, it will
be observed that the Express Company is bargain-
ing for additional rights to those enjoyed by
the general public by invitation, viz: for free and
unrestricted access to the railroad premises of
every kind and wherever located not for universal
purposes, but for the special purpose of loading,
unloading and transferring its business, and in
consideration thereof the Express Company agrees
to indemnify the railroad company against
claims for injuries to its employees while upon
the premises of the Railroad Company, and further
agrees, paragraph 18th, that the Express Com-
pany employees while on the premises of the
Railroad Company, shall at all times conform
to the general rules of the Railroad Company
and, further to discharge any such employee who
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may become objectionable to the Railroad Com-
pany.

We submit that the agreement to idemnify is
co-extensive with the license and that the Rail-
road Company is not indemnified against claims
made by any employee other than one licensed
under paragraph T7th.

It 1s furthermore to be considered that the
employee has, in turn, by his employment con-
tract, relieved the Express Company of any obliga-
tion which it may have incurred by reason of his
injury under the transportation agreement and
with full notice that such invitation as he en-
joyed under the contract was subject to the con-
dition that he Should have no action for his in-
jury.

The Dodd case holds that the two agreements
are to be construed together.

(Page 57) “The defense interposed grew
out of two contracts, one between the Express
Company, the plaintiff's employer, and the
Railroad Company, the defendant, and the
other between the plaintiff himself and the
Express Company.”

(Page 58) “The evident intent of these
two contracts was to exempt the Railroad
Company from responsibility to the plaintiff
for all accidents and injuries which he might
sustain in the course of his employment.”

Paragraph 4 of the employment contract (Ex.
D, p. 49) expressly provides:

“I ratify all agreements made by the (Ex-
press) Company with any transportation
line, in which the Company has agreed or
may agree in substance that its employees
shall have no cause of action for injuries
sustained in the course of their employment
upon the line of such contracting party, and
I agree to be bound by each and every such
agreements, so far as the provisions thereof
relative to injuries sustained by employees
of the company are concerned, as fully as if
I were a party thereto.”
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The same contention as made by the plaintiff
in this suit could be made with equal force if the
injured employee had been driving an express
wagon over any crossing of the Railroad Company
over any public highway, for the Railroad Com-
pany as abutting owner owns to the middle of the
highway, and literally the Express Company em-
ployee would be upon the premises of the Rail-
road Company at the time of impact, and it can
make no difference in principle that the employee
was there present in enjoyment of a public ease-
ment by an irrevocable dedication, or in the en-
joyment of an implied invitation to use the cross-
ing as though a public highway, which implied
invitation has every attribute of a dedicated pub-
lic use, except that it is revocable.

POINT 1II.

If Black was not using the roadway
20 as a member of the general public, he
was nsing it as a way of necessity
communicating with the building
held by the express company under
lease.

There was no access whatever to the leased
building except over the disputed roadway.

Obviously the parties intended that the Ex-
press Company should obtain additional rights

30 under the lease to those which it had under the
contract. Otherwise there would be no purpose
in the separate indenture of lease and the separate
rent provided for thereunder.

Under the contract the Express Company
merely had the right of access to the railroad
premises for the special purpose of “loading, un-
loading and transferring by the Express Com-
pany of its business.” Even the enjoyment of
this right was limited by the condition that the

40 Express Company employees should “at all times
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conform to the general rules of the Railroad
Company/ and that if any employee of the Ex-
presslCompany “should be obnoxious or objection-
able to the Railroad Company, he shall be re-
moved or discharged upon the written request of
the Superintendent of the Railroad Company.”

Under the lease, however, the Express Com-
pany acquired very different rights 1in the
demised premises. It acquired the right not
merely of access for the special purpose of “load-
ing, unloading and transferring of its business,”
but the exclusive right to occupy and use for
every purpose incidental to its business, and did
in fact use the premises, in part, for its clerical
force.

Furthermore, the Express Company under the
lease had the right, through its employees, to use
the demised premises regardless of rules and
regulations of the Railroad Company, nor was
it required to exclude from the demised premises
any employee who might be obnoxious to the
Railroad Company.

Upon familiar principles the Express Company
as lessee was entitled to a way of necessity over
the lands of the lessor, if there was no other
access, and manifestly this way of necessity was
coextensive with the wuse which the lessee was
entitled to make of the demised premises.

The trial court dismissed this contention with
a bare assertion that there was no via necessitas,
then citing Stuyvesant v. Woodruff, 21 N. J. Law
133, 155; Goerk v. Wadsworth, 73 N. J. Eq. 454.

The latter case deals with a lease for part of
a huilding approached through another part re-
maining in the lessor, and which lease contains
an express provision for the construction of a
new approach to the leased premises, different in
location from the existing way. Upon the closing
up of the old way, the lessee sought a mandatory
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injunction, and the court held that his rights
not 'being clear, he should be left to his remedy
at law, without prejudice. In the course of the
opinion the Court does state:

“An easement by implication of law is
raised in the absence of any express contract
in reference to the easement, and the ques-
tion in this case relates to the effect of the
express provisions in the lease as to another,
means of access upon the easement which
would have been raised by implication of law,
had no contract for other access been made.
The maxim of construction expressum facit
cessare taciturns controls the case on this
point, and the express contract for another
way of access which the lessee had the right
to provide, before the commencement of the
term, prevents the creation of another ease-
ment by implication.”

Presumably the Court decided that there was
no way of necessity because the Express Com-
pany had the general right of access to the Rail-
road Company premises for the purpose of “load-
ing, unloading and transferring” under the con-
tract Ex. A, (which contract expired before the
expiration of the term granted by the lease) and
the additional contract, Exhibit B, which became
effective upon the termination of the old con-
tract, Exhibit A.

As above pointed out, however, this right of
access was very much more restricted than the
access to which the lessee was entitled in the en-
joyment of its lease.

Specifically, Black’s employment does not come
within the scope of the general contract at all.
He was not employed in the loading, unloading
or transferring of express packages, but his em-
ployment was that of a clerk or bookkeeper and he
was employed in that part of the leased premises
devoted to clerical purposes.

We submit that under the facts of this case,
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Black was present on the roadway either as a
member of the general public, by general invita-
tion (as presumably found by the jury) or in
enjoyment of a way of necessity appurtenant to
the lease. If in the latter capacity, the Express
Company is no more bound to indemnify the
Railroad Company than as though the injury had
been the result of a locomotive crashing into the
leased building and injuring Black while at work
at his desk.

POINT III.

At the time of the injury Slack was not
exclusively in the service of the ex-
press company within the intent and
meaning of the indemnity clause of
the contract between the two com-
panies.

The Court below decided this point adversely
to the defendant on authority of Cicalese v. Le-
high Valley R. R.} 75 N. J. Law 897-900.

The plaintiff there brought suit against the
master for injuries sustained in working a de-
fective hand car furnished by defendant, upon
which plaintiff was returning to his home, upon
concluson of the day’s work. Ths Court said:

“The relation of master and servant con-
tinues during the carriage of the servant to
and from his work, when done by the master
or with his consent, where from the character
of the service such transportation is beneficial
both to the master and servant.”

In the present case there was nothing transi-
tory about the service. There is nothing to show
that Black had been accustomed to ride to his
work. Conceivably the employer might have had
an interest in getting the employee both to and
from his work where the situation was inacces-
sible. It 1s unreasonable, however, to suppose
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that the employer had any interest in returning
the employee to “his home after the conclusion
of work where he did not offer any facilities to
bring him to the commencement of his work.
The wagon in which the injury took place was
not suitable for the conveyance of persons, but
was designed and used wholly for the conveyance
of merchandise. It was merely accidental that
at the conclusion of the day there was an empty
wagon standing at the building. Black and his
companions took charge of this as volunteers in
order to avoid the long walk. They were through
work for the day. Their time had been checked
out or recorded upon leaving the building. They
were no longer under the control of the Express
Company, nor subject to its discipline. The Ex-
press Company could not impose upon them
obedience to the rules and regulations of the
Railroad Company.

We submit that it is not within the true intent
of this indemnity agreement to cover injuries to
the Express Company employees after hours
whenever they happen to be on lands to which
the legal title may be in the Railroad Company
but which the Railroad Company has apparently
thrown open to general public use.

POINT 1V.

The evidence required a finding that
the roadway had been dedicated to
public use.

This Court, when the Black case was before
it, expressly left open the question whether or
not under the proven facts there was evidence of
dedication.

The lands were formerly under tide-water.

Johnston Avenue an undoubted public highway,
extended to the water’s edge. The grant of the
lands under water by the state has been held not
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to require the extension of the highway to the
new solid filling line, upon reclamation of the
lands granted.

In this case, however, the Railroad Company
saw fit to physically extend the roadway over the
reclaimed lands to the new water front there
terminating with its public ferry to the high ways
of New York City and to build a permanent
roadway at large expense, improved with Belgium
blocks, lighted, drained, cleaned and sprinkled,
with every aspect of a city street, and over which
the public was invited to develop a heavy com-
merce, requiring for its regulation a regular
police patrol. Absolutely no signs or structures
of any sort were erected to indicate that the pub-
lic license was revocable, nor was there any at-
tempt made to regulate it in any way as by a
private owner.

The only regulation was that by the public
authorities. It is true that the property on either
side was largely devoted to railroad uses, yet
in at least one instance the Railroad Company
leased property within the railroad yard and
abutting on this roadway for a private business.
We refer to the lease to the Burns Brothers Coal
Company, which is the largest individual retail
distributor of coal in the metropolitan district
and conducts an enormous commerce over the
roadway. There is no fact in evidence even tend-
ing to negative the evidence of the senses that
this was a permanent public street open to the
general public.

The facts of this case are similar in many re-
spect to those presented by Morris & Essex
Railroad v. Jersey City, 63 N. J. Eq., 45, affirmed
on the opinion below 71 N. J. Eq. 308.

There a city street extended to high water and
there was thereafter a riparian grant to a rail-
road company. The latter leased a parcel within
the yard and fronting on a continuation of the
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roadway, to a warehouse firm, and the latter built
a causeway to its wharf, in many respects re-
sembling a street. The Court held that there was
no dedication resulting from these facts or uses,
basing its finding apparently, however, on the
fact that the causeway did not connect two public
places, but simply terminated in a private wharf,
intimating, however, that the result would have
been different had the private roadway connected
with public streets or places at both ends, or
terminated with a ferry.

The eighth syllabus states:

“Where the owners of a dock in a tide-
water river, constructed a road connecting
their dock with the water terminus of a
public street ‘but the causeway was never
extended across the river so as to connect
with any street in the opposite city, no ferry
was ever established from the end of such
causeway across the river, and it was never
worked as a street by the city, and was never
open to the general public,” there was no de-
dication.”

In commenting on the facts, Vice Chancellor
Pitney says, p. 63:

“ % % % it became necessary and con-
venient for the (Railroad) Company to have
access for teams to these piers and docks; but
the use of the way was confined to that sort
of traffic. It never was a thoroughfare lead-
ing to any public place. There was no ferry
or general public travel over the causeway
and over the docks for any public convey-
ance.”

Again, at page 66,

“The case in question is in marked contrast
with one which would result from the open-
ing of a causeway across the cove from
Jersey City to Hoboken parallel with the
river, with an outlet at each end into the
public streets of those cities.
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“In such a case the passageway would
have been from one public street to another,
and the travel over it might have been by
individuals as members of the general public.”

At page 68, the Court, supposing the existence
of a road over a private tract, says:

“but all that would not make it a public
highway, unless the owner solicited the public
authorities to accept it as a highway and as-
sume the burden of its repair, and they did
so; or unless it extended entirely across the
owner’s land from one public highway to
another, and he permitted its use by the gen-
eral public.”

Summing up the evidence of dedication, the
Vice Chancellor continues, page 68:

“But all that did not give it the qualities of
a public street, because it did not connect two
public places or thoroughfares, and was not
open to the general traveling public, was
never constructed or maintained by the pub-
lie, and yet it was called Thirteenth Street,

and many people supposed it to be a public
street.”

The present case apparently falls within the
exception above stated. The roadway was in
fact open to the general public and did connect
two public places, viz: Johnston Avenue on the
west and a public ferry leading to the public
highways of the City of New York.

The judgment should be reversed.

McDermott & Enright,
Attorneys of United States Express Co.

SeleSh«Be illl} Worth  iH i WUIBE"AHL PRINT  5RimSt* 'Y,
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Notice of Appeal and Reasons therefor.

étaufcarcr fSutpmnr (Emirt.

HUDSON COUNTY.

Central Railro ad Company of \

New dJersey , I
10
Plaintiffy 1
v8' 1 Action
Reginald H. Mor gan, Jr., Treas- ( at "~aw!
urer of the United States Ex- V
press Company, 1
Defendant. J
To
20

George Holmes, Esq.,
Attorney for Plaintiff.

Take not ice that the defendant hereby appeals
from the whole and every part of the judgment
entered in favor of the plaintiff in the above
entitled action, on the 30th day of December,
1915, to the New Jersey Court of Errors and Ap-
peals in the last resort in all causes, upon the fol-
lowing grounds:

1. Ai;hough admitted that plaintiff’s action was30
brought to recover for moneys expended in de-
fending a damage suit, and for moneys paid in
satisfying the judgment finally given for plain-
tiff in the suit brought by Charles Black against
Central Railroad Company of New dJersey, re-
ported 8 N. J. Law page 197, and the judg-
ment for Michael Black depending thereon the
Court erroneously ruled that there was nothing
in the decision of the Court of Errors quoted in
above case which makes the contract between the



10

20

30

4Q

Notice of Appeal and Reasons therefore.

Railroad Company and the Express Company
(Exhibit B) inapplicable to the facts.

2. The Court erroneously ruled that the case
now being tried involves a totally different ques-
tion (than that involved in the suit of Black us.
Central Railroad) which is whether or not the
contract between the Railroad Company and the
Express Company (Exhibit B) 1is sufficient to
cover the situation.

3. The Court erroneously ruled that the con-
tract between the Railroad Company and the
Express Company, (Exhibit B) covered the situa-
tion involved in the present suit, 1. e. made de-
fendant liable to indemnify plaintiff for moneys
expended in resisting the Black suit and in pay-
ing the judgment recovered therein, notwith-
standing that in fact and law it was established
that Black was present upon the premises of the
Railroad Company not by virtue of the license
contained in the contract between the two Com-
panies, but by virtue of the implied invitation
extended by the Railroad Company to Black as a
member of the public, independent of any con-
tractual relations with the Express Company or
between the Express Company and the Railroad
Company.

4. The Court erroneously ruled that said Black
was in the employ of the Express Company at
the time of his injury.

5. The Court erroneously held that there were
xo facts sufficient in law to show a dedication of
the roadway upon which the injury occurred,”
and erroneously ruled that there was no de-
dication.

6. The Court erroneously decided that the Ex-
press Company did not have a via nécessitas
over the roadway wupon which the injury oc-
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burred, arising from a lease made by the Bail
road Company to the Express Company demising
the building in which Black worked, fronting
upon said roadway.

7. The Court erroneously refused to find de-
fendant’s request that the roadway in question
was no part of the premises of the Bailroad
Company which the employees of the Express
Company were licensed to use under the contract
Exhibit B.

8. Because the Court erroneously refused to
decide and rule that said Black at the time of the
injury had a right to use said roadway by virtue
of the easement created by the lease from the

Bailroad Company to the Express Company. Ex-

hibit C.

9. Because the Court erroneously refused to
find and rule in accordance with defendant’s re-
quest that said Black at the time of the injury
had finished his work for the day and was not
in the discharge of his duties as an employee
of the Express Company.

10. Because the Court erroneously found for
the plaintiff against the defendant for the sum
of $2500 expended by the Bailroad Company in
resisting the claim of said Black, whereas the
Court should have found in favor of the defend-
ant against the plaintiff.

11. Because the Court erroneously found for
the plaintiff against the defendant for the sum
of $2500 being the amount of money expended by
said Bailroad Company in satisfying a judg-
ment recovered against it by Charles Black on
account of the aforesaid injuries, whereas the
Court should have found for the defendant against
the plaintiff.

12. Because the Court erroneously found for
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the plaintiff against the defendant for the sum
of $3500 being the amount expended by the Rail-
road Company in satisfying a judgment recovered
against it by Michael Black (father of Charles
Black) for loss of services of Charles Black on
account of the aforesaid injury, whereas the Court
should have found for the defendant against the
plaintiff.

13. Because the Court erroneously found for the
plaintiff against the defendant, for the sum of
$6250, whereas it should have found for the de-
fendant against the plaintiff.

Respectfully,

McDermott & Enright,
Attorneys of Defendant.
Dated, December 30th, 1915.

Complaint.

NEW JERSEY SUPREME COURT.

Central Railroad Company op

New dJersey, a body corporate,

Plaintiff,
US. Action

at Law.
Reginald H. Morgan, dJr., Treas-

urer of the United States Ex-

press Company,

Defendant.

The plaintiff, a corporation of the State of
New Jersey, having its principal office for the
transaction of business in the City of Jersey City,
County of Hudson and State of New Jersey, says:

1. ¥bat it now 1s, and at the time hereinafter
mentioned was, the owner of, and by its agents
and servants operates and operated a railroad
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with, its appurtenances within the State of New
Jersey.

2. That the defendant is a voluntary and un-
incorporated association organized under the
laws of the State of New York and under the
laws of said State may sue and be sued in the
name of its treasurer; that Reginald H. Morgan,
Jr., now 1s %reasurer of the defendant;7 that 1t
was at the time hereinafter mentioned and now
1s engaged in the business of carrying express
matter as an express company.

3. That for the purpose of having its express
business transported on the railroad of the plain-
tiff and for the purpose of obtaining permission
for its employees to be in and upon the lands,
premises, property, buildings, trains and railroad
of the plaintiff for the purpose of its business,
the defendant on or about the seventh day of
August Nineteen hundred and eight, entered into
an agreement in writing with the plaintiff wherein
and whereby it was provided as follows:

“Except as otherwise provided by Section
Eighth and Eleventh of this agreement, the
Express Company assumes all risks upon
money, valuables and other property in its
charge or in the charge of its employee as
well as all risks of injuries to persons or
property or injuries resulting from the death
of any employees exclusively in its service
while upon the trains, ferryboats or premises
of the Railroad Company, and agrees to in-
demnify and save harmless the Railroad
Company from all claims that may be made
against it, and from all loss, damage and ex-
pense that may be incurred by it bv reason
of loss or damage to such moneys, valuables
and other property, and by reason of any
injuries to persons or property or death of
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expense of resisting such claims, whether they
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be successfully resisted or not, it being un-
derstood that the Railroad Company shall
not under any circumstances be responsible
or liable for any such loss, damage or in-
jury.”
and relying upon the provisions of said agree-
ment the plaintiff permitted the employees of the
defendant, and in particular an employee of the
10 defendant named Charles Black to be in and upon
its lands, premises, railroad, buildings, trains and
property.

4. That at and prior to the time hereinafter
mentioned the plaintiff owned 1in fee simple
absolute certain lands and premises in the City
of Jersey City, County of Hudson and State of
New dJersey whereon was located its railroad
terminal known as the Communipaw Terminal,;
that all of the land now comprised within the

20 limits of the said Terminal was formerly under
the waters of the Hudson River and New York
Bay and said land was filled in by the plaintiff
and 1its terminal constructed thereon and said
plaintiff ha® been in possession of the whole
thereof ever since; that prior to the time herein-
after mentioned the plaintiff constructed along
the northerly boundary line of its said terminal
a passageway for the purpose of giving access

30 thereto from the inhabited portions of Jersey
City and for the purpose of giving access to a
ferry operated by it in connection with its said
terminal between its said terminal and the City
of New York; that said passage was laid out by
the plaintiff, constructed by 1it, sewered by it,
lighted by it, cleaned by it and it has laid water
and o her pipes therein and tom up the pave-
ment thereof and relaid the same and otherwise
treated and held said passageway as its private

40 property ever since the same was constructed
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up to and including the time hereinafter men-
tioned; that the City of Jersey City and the
State of New Jersey have assessed taxes against
the land over which said passageway runs as the
private property of the said plaintiff and it has
paid the taxes so assessed thereon; that the said
passageway is not recognized in any way by the
authorities of Jersey City or the State of New
Jersey except as the private property of this 10
plaintiff; that said passageway is now, and was
at and before the time hereinafter mentioned,
used exclusively by persons having business with
the plaintiff, or by persons using said passage-
way by the license and permission of this plain-
tiff; that said passageway was never dedicated
to the public and the public have no rights therein
whatsoever.

5. That on and prior to January 4, 1912, the 20
said Charles Black was exclusively in the service
of the defendant and that on said date while on
the premises of the plaintiff, to wit, on the pas-
sageway above described said Charles Black was
injured and thereafter brought suit in the New
Jersey Supreme Court against this plaintiff for
the purpose of recovering damages against it for
the said injuries; that this plaintiff spent a large
sum of money, to wit, the sum of One thousand
Dollars ($1,000.00) in resisting the claim of 30
said Charles Black.

6. That it has demanded of the defendant the
money so expended by it in resisting said claim
but the defendant has refused to pay the same.

Plaintiff demands damages in the sum of One

Thousand Dollars together with interest and
costs of suit.

George Holmes,
Attorney of Plaintiff. 40
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Answer.
(Filed Aug. 17th, 1914).

NEW JERSEY SUPREME COURT.

Central Railroad Company of

New dJersey,

Plaintiff,
US. Action

at Law.
Reginald H. Morgan, Jr., Treas-

urer of the United States Ex-

pre ss Company,

Defendant.

The defendant Reginald H. Morgan, dJr., as
Treasurer of the United States Express Company,
makes answer to the complaint in above entitled
action as follows:

First Defense.

1. He admits Paragraph 1 of the Complaint.

2. He admits that United States Express Com-
pany at the time of bringing this suit was a
voluntary and unincorporated association exist-
ing under the common law of the State of New
York and capable of suing and being sued in the
name of its Treasurer and that Reginald H. Mor-
gan, Jr., was then treasurer of said Express Com-
pany and that said Express Company was then
and for a long time prior thereto had been en-
gaged in the business of carrying express matter
as an Express Company.

3. He admits that at the time of the injury to
OharL > Black referred to in the complaint, there
was a contract in force between the plaintiff
Railroad Company and the defendant Express
Company containing the provisions set forth
in the complaint.
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For greater certainty, however, defendant begs
leave to refer to the full text of said agreement
when produced.

This defendant denies, however, that the afore-
said Charles Black was on the premises of the
plaintiff Railroad Company at the time of his
injury by virtue of the aforesaid contract or in
reliance upon the provisions thereof.

4. Defendant admits that plaintiff Railroad

Company was the owner of certain lands situate in
the City of Jersey City comprising its terminal
yard as averred in paragraph. 4 of the complaint,
subject, however, to such rights as the public
may have acquired in the roadway therein refer-
red to.

Defendant admits on information and belief
that plaintiff constructed said roadway across
its terminal yard for the purpose of connecting
a dedicated, open, improved street in said City
known as Johnston Avenue, with the ferry owned
and operated by the plaintiff.

Defendant admits on information and belief
that said roadway was laid out by the plaintiff,
constructed by it, sewered, lighted and cleaned
by it and that the said plaintiff had laid water
and other pipes therein and tom up the pavement
thereof and relaid the same. Defendant de-
nies, however, that said Railroad Company had
treated and held said roadway as its private prop-
erty, but on the contrary avers that said roadway
was constructed and maintained to all intents
and appearances as a public highway, to which
all members of the public were invited, and that
said roadway at the time of the accident referred
to had been used by the public as a public high-
way for more than twenty years.

Defendant has no knowledge as to the assess-
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ment of taxes against tlie land comprised within
the limits of said roadway, nor as to the pay-
ment of taxes so assessed by the plaintiff.

Defendant denies that said roadway 1is not
recognized in anyway by the authorities of Jersey
'City or by the State of New Jersey except as the
private property of the plaintiff.

Defendant denies that said roadway was used
exclusively by persons having business with the
plaintiff or by persons using said roadway Dby
license and permission of the plaintiff as averred
in paragraph 4 of the complaint.

Defendant denies that said roadway was never
dedicated to the public and denies that the public
have no rightsltherein whatever.

5. This defendant admits that on and prior
to January fourth, Nineteen hundred and twelve”
saild Charles Black was in its service, but de-
nies that on such date he was exclusively in its
service as averred in paragraph 5 of the com-
plaint.

6. This defendant admits that on January
fourth, Nineteen hundred and twelve, said Charles
Black was injured while driving a team of horses
&nd wagon along the aforesaid roadway (referred
to as a passageway in the complaint) and avers
that said injury was caused by a collision between
said team of horses and wagon driven by Black
as aforesaid and a locomotive engine belonging
to the plaintiff Railroad Company and operated
by its employees at a railroad crossing over said
roadway constructed and maintained by the plain-
taff.

This defendant admits that thereafter the said
Charles Black brought suit in the New Jersey
Supreme Court against the plaintiff Railroad
Company for the purpose of recovering damages
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against it for said injuries, alleging that said
injuries were caused by the negligence of the de-
fendant and its agents and servants in operating
said locomotive engine and in failing to give
warning to said Black of the approach of said
locomotive to the crossing over said roadway.

This defendant is informed and believes that the
plaintiff expended moneys in resisting the suit
or claim of said Charles Black, but as to the
amount thereof is without knowledge, information
or belief, and, therefore, denies that the plaintiff
expended therefor the sum of One thousand dol-
lars as averred.

This defendant further avers that in said suit
Charles Black did recover a verdict of Eighteen
thousand dollars and that thereafter upon rule
to show cause the Circuit Court did direct that
said rule be made absolute and said verdict be
set aside unless the plaintiff therein elected to
remit said verdict over and above the sum of
Six thousand dollars and that said Black has not
as yet exercised his election.

10
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7. This defendant avers that at the time of the

aforesaid injury Charles Black was not exclusive-
ly in the service of said Express Company.

Second Defense.

1. This defendant repeats the several averments,
admissions and denials embodied in the first
defense.

2. That prior to the aforesaid injury to Charles
Black and subsequent to the date of the contract
between the Railroad Company and Express Com-
pany set forth in paragraph 3 of the complaint,
to wit, August seventh, Nineteen hundred and
eight, the plaintiff Railroad Company did lease
to the Express Company a certain plot of land

30



10

20

30

12

K Answer.

belonging to it and situate in 1t® terminal yard
aforesaid and adjacent to the aforesaid roadway,
in order to enable the Express Company to con-
struct thereon a building for the handling of
express matter received by it and the transfer
thereof to the express wagons maintained and
operated by the Express Company, by indenture
of lease bearing date the day of

That under and by virtue of said indenture of
lease the Express Company and it® agents and
servant® 'became entitled to an easment of ingress
and egress to said leased premises over the road-
way or passageway constructed and maintained
by the Railroad Company over its said premises,
which said passageway or roadway lie® adjacent
to the demised premises aforesaid.

3. That the right of the Express Company to
occupy the demised premises aforesaid and to
enjoy the easement of ingress and egress there-
from, arose wholly under the aforesaid indenture
of lease and not under or by virtue of the agree-
ment between the two companies referred to in
paragraph 3 of the complaint, and that said in-
denture of lease does not contain provisions simi-
lar to the provisions of the contract set forth in
paragraph 3 of the complaint.

4. That said Charles Black on the date of his
injury was employed by the Express Company in
and about the demised premises and immediately
prior to said injury did conclude his work for the
Express Company for the day and did thence pro-
ceed upon the conclusion of his said labors from
the demised premises over the roadway aforesaid
until injured as aforesaid.

5. That said Charles Black if in the employ or
service of the Express Company at all at the
time of the injury was in the enjoyment of the
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easement o1 egress from the demised premises
arising under the indenture of lease aforesaid and
not in the enjoyment of any lieense arising under
the agreement between the two companies refer-
red to in the third paragraph of the complaint
as hdated August seventh, Nineteen hundred and
eight.

Third D efense.

1. This defendant repeats the several averments,
admissions and denials embodied in the first de-
fense.

2. That prior to the happening of the injury to
Charles Black as complained of and subsequent
to the making of the agreement set forth in para-
graph 3 of the complaint on August seventh
Nineteen hundred and eight, the plaintiff Rail-
road Company did lease to the Express Company
a parcel of land included within the limits of its
aforesaid terminal adjacent on the north to cer-
tain railroad tracks and adjacent on the south
to the aforesaid roadway or passageway, by in-
denture of lease bearing date the day of

That, said premises were leased by the Express
Company for the purpose of enabling it to main-
tain thereon a platform and building for the bet-
ter handling of express packages between cars
standing on said railroad tracks and delivery
wagons operated by the Express Company.

3. That the defendant Express Company at the
ime of said injury and prior thereto did main-
ain m the City of Jersey City, outside of the
limits of the railroad yard of the plaintiff, a cer-
tain other building used for the shelter and care
o 1its horses and delivery wagons.

4. That in order to properly enjoy the demised
premises in 1ts business, it became and was neces-
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sary for the Express Company to have access to
the demised premises for its horses, wagons and
employees, both between the demised premises and,
its stable, as well as between the demised premises
and the ferry maintained by the plaintiff between
its terminal and the City of New York.

5. That under and by virtue of the aforesaid
indenture of lease said Express Company at the
time of the aforesaid injury to Charles Black
was entitled to an easement of ingress and egress
to the demised premises over the aforesaid road-
way maintained by the plaintiff.

6. That Charles Black on the date of his in-
jury and prior thereto was employed by the Ex-
press Company in and about the demised premises
and upon the conclusion of his labors for the
day in and about the demised premises did pro-
ceed to drive a team of horses hitched to a delivery
wagon of the defendant, and theretofore used by
the Express Company in and about said premises,
toward the aforesaid stable of the Express Com-
pany and over the roadway aforesaid.

7. That the said Charles Black while driving
the team and attached wagon of the Express
Company at the time of his injury was in the en-
joyment of the easement of egress belonging to the
Express Company under its aforesaid indenture
of lease and was not in the enjoyment of a license
arising under the agreement between the two
companies set forth in paragraph 8 of the com-
plaint.

Defendant, therefore, demands judgment against
the plaintiff with costs.

McDermott & Enright,
Attorneys of Defendant.
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Reply.
(Filed Sept. 17, 1914.)

NEW JERSEY SUPREME COURT.

The Central Railroad Company

of New Jersey,

Plaintiff,
vs. Action io
Reginald at Law.
urer of
press Co

The plaintiff, The Central Railroad Company
of New dJersey, replies to the answer of the de-
fendant in the above entitled case as follows:

1. Plaintiff denies the averment contained in 20
Paragraph Four of the first defense contained in
the answer herein to the effect that the passage-
way mentioned in the complaint was constructed
and maintained to all intents and appearances as
a public highway to which all members of the pub-
lic were invited and i1t denies that such passage-
way at the time of the accident referred to had
the appearance of a public highway, and it denies
that such passageway had been used by the pub-
lic as a public highway for more than twenty
years.

2. It denies the averment of the Seventh Para-
graph of the first defense contained in the answer
herein to the effect that Charles Black was not
exclusively in the service of the Express Company.

3. It admits that after the making of the con-
tract between the plaintiff and the defendant men-
tioned in the complaint, this plaintiff leased to
the defendant a plot of land belonging to it and 4O
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situate in its terminal yard, but it denies that said
piece of land was adjacent to the passageway men-
tioned in the complaint, and it denies that said
lease was made in order to enable the defendant
to construct thereon a building for the handling
of express matter received by it and the transfer
thereof to the express wagons maintained and ope-
rated by the defendant.

It dénies that under and by virtue of said in-
denture of lease the defendant or its agents or
servants became entitled to an easement of ingress
and egress to the leased premises over the pass-
ageway mentioned in the complaint.

4. It admits that the right of the Express Com-
pany to occupy the demised premises arose wholly
under the aforesaid indenture of lease, but it de-
nies that said indenture of lease gave its agents
and servants any right to enjoy any easement of
ingress thereto or egress therefrom because it
says that at the time the said lease was made the
defendant’s agents and servants had the right in-
gress to and egress from the demised premises as
well as the right of access to all other premises
of the plaintiff under and by virtue of the provis-
ions of the agreement mentioned in the complaint,
but subject to the liability therein set out.

5. It denies that on the date of the injury sus-
tained by him, Charles Black concluded his work
for the defendant for the day, alleging on the
contrary that at the time said Charles Black was
injured, he was in the exclusive employ of the de-
fendant, and on the premises of the plaintiff in
accordance with the license granted by the con-
tract mentioned in the complaint and that his in-
juries subjected the defendant to the liability set
out in the complaint.

6. It denies that Charles Black at the time of
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his injury was in the enjoyment of an easement
of egress from the premises mentioned in the lease
mentioned in the second defense contained in the
answer herein, alleging on the contrary that he
was on plaintiff's premises in the enjoyment of
the license arising under the agreement mentioned
in the complaint dated August 7, 1908.

7. It denies that it demised by indenture of
lease to the defendant a parcel of land adjacent
on the north to certain railroad tracks and adja-
cent on the south to the passageway mentioned in
the complaint. It admits, however, that it did by
indenture of lease dated the first day of March
nineteen hundred and six demise a certain frame
building located in its terminal to the defendant.
It denies that said premises were leased by the
defendant for the purpose of enabling the defend-
ant to maintain thereon a platform building for
the better handling of express packages between
cars standing on said railroad tracks and delivery
wagons operated by the defendant.

8. It has no knowledge or information sufficient
to form a belief as to the allegations contained in
Paragraph Three of the third defense contained in
the answer herein.

9. It denies that it became necessary for the
defendant to have access to the building leased to
i1 by the plaintiff for its horses, wagons and em-
ployees between said demised premises and the
stable mentioned in the third defense contained in
the answer herein in order to properly enjoy the
premises demised to it.

10. It denies that under and by virtue of any
indenture of lease Charles Black was at the time
of his injury entitled to an easement of ingress
and egress to any premises demised by the plain-
tiff to the defendant over the passageway main-
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tained by the plaintiff mentioned in the complaint,
alleging on the contrary, that Charles Black at
the time of his injury was on the premises of the
plaintiff solely by virtue of the license granted by
the contract mentioned in the complaint under
and by virtue of which the defendant agreed to
indemnify the plaintiff against any liability to
said Charles Black by reason of the injuries to
him as set out in the complaint.

11. It has no knowledge or information suffi-
cient to form a belief as to the matters and things
contained in Paragraph Six of the third defense
contained in the answer herein, but it denies that
at the time of the injuries to said Charles Black
he had concluded his labors for the day, alleging
on the contrary that at the time of the injuries
to said Charles Black he was in the exclusive em-
ploy of the defendant.

12. It denies the allegations contained in Para-
graph Seven of the third defense contained in the
answer herein.

Geo. Holmes,

Attorney of Plaintiff.
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Amendment to Complaint.

NEW JERSEY SUPREME COURT.

Central Railroad Company op
New Jersey, a body corporate,

Plaintiff,
US. Action

at Law.
Reginald H. Morgan, Jr., Treas-

urer of the United States Ex - 10

press Company,

Defendant.

It is hereby stipulated that paragraph five of
the complaint herein be, and the same hereby is,
amended so as to read as follows:

“That on and prior to January 4, 1912,
the said Charles Black was exclusively in
the service of the defendant and that on'said 2o
date while on the premises of the plaintiff,
to wit, on the passageway above described
®aid Charles Black was injured and there-
after said Charles Black through his next
friend brought an action in the Hudson
County Circuit Court against this plaintiff
for the purpose of recovering damages against
it for the aforesaid injuries, and Michael
Black, father of sa:d Charles Black, institut-
ed a suit in the same Court for the purpose
of recovering damages against this plaintiff 30
sustained by him as the result of the injuries
to his said son; that this plaintiff spent a
large sum of money, to wit, the sum of One
Thousand Dollars ($1,000.00) in resisting
the suits so brought against it, and there-
after judgment in the sum of $2500.00 was
rendered against it in the suit brought by
the said Charles Black and a judgment in the
sum of $3500.00 was rendered against it in
the su t brought by Michael Black which said

juc}igments this plaintiff has paid and satis-
fied.” 40
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It is further stipulated that Paragraph Six of
said complaint shall he amended so as to read
as follows:

“That it has demanded of the defendant the
money so expended' by it in resisting said
claims and the money so expended by it in
satisfying the aforesaid judgments but said
defendant has refused to pay the same.

“Plaintiff demands damages in the sum of
Fifteen Thousand Dollars (£15,000.00) to-

10 gether with interest and costs of suits.”

George Holmes ,
Attorney of Plaintiff.

McDermott & Enright,
Attorneys of Defendants.

Agreed State of Facts.
NEW JERSEY SUPREME COURT.

20

at Law.

Action
Reginald H. Morgan , dJr., Treas-

urer of the United States Ex-
press Company,

Defendant.

The above named parties by their respective
attorneys stipulate and agree for the purposes of
the determination of the above entitled action
only, upon the following state of facts:

1. The plaintiff is a corporation of the State
of New dJersey and owns and operates a steam
railroad with its appurtenances within the Stare
of New Jersey.

40 2. The defendant is a voluntary unincorporated



21

Agreed State Of Facts.

association existing under the common law of the
State of New York, and may lawfully sue and be
sued in the name of its Treasurer. At the time
of the commencement of this suit Reginald H.
Morgan, Jr.,-was Treasurer of the defendant.

At all times hereinafter stated defendant was
engaged in the business of a common carrier of
express matter.

3. On June 28, 1898 plaintiff and defendant
entered into a written contract which continued
in force until August 6, 1908, when it was super-
seded by another contract, bearing date August
6, 1908, true copies of which contracts are attaeli-
ed hereto and made part hereof, being marked
respectively Exhibit “A” and Exhibit “B”.

4. At all times herein stated plaintiff owned
and possessed certain premises in the City of Jer-
sey City, New dJersey, granted to it by the State
of New Jersey pursuant to the statutes permitting
riparian owners to acquire abutting lands under
water belonging to the State.

At the time of the grant thereof to the plaintiff
by the State all of this property was covered by
the waters of the Hudson River and New York
Bay. Plaintiff thereafter filled in this land pur-
suant to the privileges granted by the statute as
aforesaid and located thereon its railroad terminal
consisting of railroad tracks, sidings, ferry sheds,
piers, freight stations, passenger stations, plat-
forms and the various other structures incident
thereto. The ferry sheds connect with a ferry for
passengers and vehicles operated by the plaintiff
as a common carrier between its terminal and the
City of New York.

In addition to the structures directly occupied
and operated by plaintiff, plaintiff leased a part
of its premises on which a coal trestle was and is

10
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erected to a tenant, Burns Brothers Coal Com-
pany.

Said terminal yard fronts upon the Hudson
River and extends therefrom in a westerly direc-
tion for approximately one mile. The width of
the property north and south varies from one to
three or four miles.

For the purpose of affording access to its prop-
erty and to the ferry sheds, piers, freight stations
and passenger stations located thereon, plaintiff
constructed within the limits and along the north-
erly portion thereof, a passageway extending from
the ferry house upon the shore of the Hudson
River on the east, to and connecting with a public
street or highway of the City of Jersey City
known as Johnston Avenue, which said public
street or highway extends to the westerly boundary
of plaintiff’s aforesaid property. This passageway
physically continues the wagonway of Johnston
Avenue to the ferryhouse and river front and is
about the same width as the wagonway of John-
ston Avenue, and like it is paved with Beglian
Block pavements. No sidewalks exist east of the
westerly line of plaintiff’s property. This pass-
ageway gives access to plaintiff’s ferry sheds, piers,
and freight and passenger stations and connects
them with the public streets of Jersey City, and
was constructed by plaintiff for such purpose.
Ever since said passageway was constructed, it
has been paved, sewered, lighted and cleaned by
plaintiff at its own expense. Since its construc-
tion plaintiff has torn up the pavement in said
passageway for the purpose of laying water pipes
and conduits containing wires and replaced the
same, and has erected railroad tracks crossing
and buildings extending beyond the line of said
passageway as originally constructed, without per-
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mission from, or objection by, the authorities of
Jersey City.

Taxes have been assessed against the property
over which said passageway runs by the authori-
ties of the State of New Jersey and the City of
Jersey City. The passageway is patrolled by the
police of the City of Jersey City and so are the
passenger terminal and ferry sheds of plaintiff.
This passageway is used by persons and vehicles
going from and to plaintiff’s ferry sheds, passenger
depot, freight stations and piers and by persons
employed at or going from and to the aforesaid
coal trestle leased to Burns Brothers. It is used
freely without obstruction or interference, by all
members of the public who so desire. There are
no signs or notices indicating private ownership
or the reservation of the right to exclude the pub-
lic therefrom and the passageway has the physical
appearance of a public street or highway and 1is
considerably traveled.

By far the greater part of the traveling over
said passageway 1s by those who have occasion to
deliver freight to or receive freight from plaintiff,
or who have occasion to travel between dJersey
City and New York over plaintiff’s ferry.

After the execution of the aforesaid agreements
between plaintiff and defendant, Exhibit A and B
defendant’s horses and wagons were driven over
this passageway incident to defendant’s customary
business of distributing express matter received
over plaintiff’s railroad. Such express packages
were handled from railroad cars received over
plaintiff’s tracks, to express wagons which were
then hauled over said passageway to plaintiff’s
ferry for ultimate delivery in New York. Like-
wise packages destined for delivery in Jersey

20
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City were loaded in wagons and hauled westerly 4o
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along said passageway to the city streets. De-
fendant’s empty wagons were also drawn along
said passageway going to and returning from de-
fendant’s stable which was located on dJohnston
Avenue outside the limits of plaintiff’s yard. De-
fendant was charged and paid the customary rate
of fare for the use of said ferry. There is no other
access to Jersey City from said ferry, or from
plaintiff’s passenger terminal or freight platforms,
cars, docks and wharves, except over said passage-
way, which passageway i1s at all times open to the
general public. Defendant does not make any
different use of said passageway than that made
by other members of the public haring occasion
to take horses and trucks from, or receiving or
forwarding merchandise over plaintiff’s railroad.

5. Said passageway is the same as dealt with
in a certain suit brought in the Hudson County
Circuit Court by Charles Black, plaintiff, vs. Cen-
tral Railroad Company, defendant, and referred
to in the opinion of the Court of Errors reported
in Volume 85, N. J. Law, pg. 197.

The present controversy concerns the liability
between the Railroad Company and the Express
Company for the consequences of the same acci-
dent and injury passed upon in the above reported
case.

6. Subsequent to the execution of the foregoing
agreement, Exhibit A, but prior to the happening
of said accident, plaintiff leased to the defendant
a part of its terminal premises and the building
erected thereon, lying adjacent to said passage-
way, and described as follows, viz:

“All that certain frame express building
situate on plot known and designated as plot
46-F, Block 2145 on the Assessment Map ol
the City of Jersey City, Hudson County. New

Jersey.”
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A true copy of said lease is hereto annexed
marked Exhibit C.

No street of passageway U delineated on the
“Assessment Map of Jersey City, Hudson County.
New Jersey” as adjoining Ploc 40-F, Block 2145.

Said express building does in fact adjoin, how-

ever, the passageway described in paragraph 1
thereof, and the map of Jersey City in commou
use at the time of said lease, known as Fowlers
Map of Jersey City, which mao shows the lot and
block numbers as designated upon the official as-
sessment map, does delineate the aforesaid plot
as adjacent to a way designated as Johnston Ave-
nue.

After the making of the aforesaid lease defend-
ant went into the possession of said frame express
building and used the same incident to its business
of receiving and delivering express matter by
means of wagons owned by the defendant and driv-
en by its employees and was in the possession and
enjoyment thereof under said lease at the time of
the accident hereafter referred to.

The building covered by said lease included a
long platform along the north side thereof, adja-
cent to plaintiff’s railroad tracks and so construc-
ted as to be continuous with the platform of rail-
road cars when standing on said tracks. Said
building also included a platform along the south-
erly side thereof adjacent to the passageway so
constructed as to facilitate the backing up of de-
fendant’s express wagons to said building and re-
celiving or discharging express packages.

Defendant employed in and about said building
a number of employees, whose duties consisted in
loading and unloading express packages between
defendant’s wagons and cars and classifying and
making a record of the same. The building was
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especially adapted to such use and there was no
way of access thereto for eithei teams and wagons
or employees except over the passageway in ques-
tion.

7. On January 4, 1912, defendant had in its
employ at said frame express building an employee
named Charles Black under a written contract
of employment annexed hereto as Exhibit D. It
was the duty of said Black to check or make a
record of packages handled in said building. After
finishing his work on January 4, 1912, in and
about said building, he did take charge of one of
defendant’s teams and empty wagons and did.
drive the same westerly along said roadway from
the express building towards defendant’s stables
on Johnston Avenue. This was not a part of
Black’s regular duties.

It was the practice of men employed at the ex-
press platform after finishing their work and
“checking out” or recording their time, to take
charge of any team and empty wagon which had
made its last trip for the day, and happened to be
standing at the platform, and drive with the same
to the Company’s stable for the purpose of avoid-
ing the long walk.

While working for defendant said Black had
no other employment, business or occupation.

While driving said team at a point where the
passageway 1s crossed at grade by a railroad track
constructed, owned and maintained by plaintiff,
which point is east of the westerly boundary of
plaintiff’s terminal property, said team and wagon
were struck by a locomotive owned and operated
by plaintiff, and said Black thrown therefrom and
injured.

8. Thereafter said Black brought the soit
against plaintiff in the Hudson County Circuit
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Court above referred to, which has finally resulted
in a verdict against said Railroad Company (the
plaintiff herein), determining that the injuries of
said Black were the result of the negligence of
the employees of the Railroad Company and as-
sessing the damages at $6,000. An appeal from
said judgment was taken resulting in a reversal
thereof with venire de novo.

9. The plaintiff herein expended the sum of
$250.00 in resisting the claim of the aforesaid 10
Charles Black growing out of his aforesaid in-
juries.

McDermott & Enright,
Attorneys for Defendant.

Geo. Hol mes,
Attorney for Plaintiff.
Supplemental Stipulation.
NEW JERSEY SUPREME COURT. 20

The Central Railr cad Company 1

of New dJer sey, 1
Plaintiff, I
VS. I

Regi nald H. Morgan , Jr., Treas- /
urer of the United States Ex- 1
press Company, 1 3Q

Defendant. 1

It is hereby stipulated between the respective
parties hereto that Charles Black, suing by his
next friend, and Michael Black, his father, have
recovered judgments against the plaintiff Central
Railroad Company of New dJersey, for damages
for personal injuries and loss of services respec-
tively, resulting from the injury sustained by 40
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Charles Black in a collision with the locomotive
of the plaintiff, more particularly specified in the
original stipulation herein, which judgments aggre-
gate the sum of Six Thousand Dollars.

Further stipulated that said judgments,
amounting to Six Thousand Dollars, have been
paid by the plaintiff in addition to the sums set
forth in the complaint and original stipulation
herein.

Further stipulated that the complaint be

amended so as to set forth the above facts.

Geo. H. Holmes,
Attorney for Plaintiff.

McDermott & Enright,
Attorneys for Defendant.

Dated, April , 1915.

Exhibit A.

Agreement made this twenty-eighth day of
June, 1898, between the Central Railroad Com-
pany of New dJersey, hereinafter called the “Rail-
road Company”, party of the first part, and the
United States Express Company, hereinafter call-
ed the “Express Company”’, party of the second
part.

Whereas, the parties hereto have agreed that
the Express business transported on the trains of
the Railroad Company on and after August 8th,
1898, shall be done by the Express Company un-
der the terms of this agreement.

NOW therefore, in consideration of their mu
tual covenants, the parties hereto agree as fol-
lows:

They Mutually Agree—

First. That this contract shall cover and apply
to the entire railroad and steamboat system of
The Central Railroad Company of New dJersey, its
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branches and leased lines, which system is herein
designated as its railroad system, and shall also
include express facilities, and transportation upon
the trains of the Railroad Company running on
the New York and Long Branch Railroad, which
railroad 1s used jointly with the Pennsylvania
Railroad Company. The said system, including
the New York and Long Branch Railroad, is in-
dicated by red lines upon the map hereto attached,
which i1s made part of this contract. This con-
tract, however, shall not cover or apply to any
through traffic passing over the lines of the Rail-
road Company between Bound Brook dJunction
and Jersey City, to and from points beyond Phila-
delphia located upon, or transported via the lines
of the Baltimore and Ohio Railroad, nor shall it
cover or apply to through business done by the
Lehigh Valley Railroad trains on the lines of the
Railroad Company or its leased lines.

Second. The express business to be carried on
under this contract is understood to include only
such business as i1s carried on by the Expresr
Company on the said system not herein otherwise
provided for, except the transportation of fruit,
berries and oysters in competition with the rates
made by the Railroad Company so as to divert
said business from the Railroad Company to the
Express Company.

Third. This contract shall take effect on Aug-
ust 8th, 1898, and shall be and remain in full force
and effect until August 7th, 1908, and shall con-
tinue 1n effect thereafter until it shall be termin-
ated by ninety days’ written notice by either party
to the other of its intention to terminate or modify
the same. It shall be binding upon and shall
mure to the benefit of the successors of the re-
spective parties hereto, whether such succession
1s by operation of law or otherwise, but it shall

10
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not be assignable by either party except upon the
express consent in writing of the other.

Fourth. Any disagreement arising between the
parties hereto as to the construction of this con-
tract or as to the manner in which business may
be done under it shall be referred to arbitration
and shall be determined by a single arbitrator
if both parties can agree upon one; failing such
agreement, the Railroad Company and the Ex-
press Company shall each select an arbitrator,
and these two arbitrators shall select a third ar-
bitrator. The decision of the single arbitrator,
if such be appointed, or, if not, the decision of the
majority of the three arbitrators shall be final and
conclusive.

The Railroad Company Agre es—

Fifth. To furnish sufficient room in the cars
upon its regular passenger trains and to transport
therein, with the necessary and customary des-
patch, all express matter which may be furnished
to it for transportation by the Express Company
together with the messengers, safes, packing
trunks, stationery and other general supplies used
by the Express .Company in the transaction of its
business under this contract. It being understood
that the Express Company, as far as practicable,
shall forward its business upon such trains as will
not interfere with the first passenger service of
the Railroad Company.

Sixth. To carry, free of charge, other than the
consideration of this contract, the officers, agents
and employes of the Express Company when trav-
eling upon its trains in the discharge of their du-
ties thereon, and to issue the necessary passes
upon the requisition of the proper officer of the
Express Company. The Railroad Company also
agrees to carry free upon its trains the safes, pack-
ing trunks, stationery and other general supplies
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used by the Express Company in tbe transaction
of its business under this contract, such right of
free naimportation in freight trains only to extend
to live stock, equipment and supplies necessary for
the transaction of the express business provided
fur herein.

Seventh. To afford to the Express Company
free and unrestricted access to its premises, sta-
tions and trains for the loading, unloading and
transferring by the Express Company of its busi-
ness, and to give reasonably sufficient time to the
Express Company to perform this service. At all
stations on its lines used by other express com-
panies, the United States Express Company shall
have facilities equal to those afforded to any other
express companies.

Eighth. Not to hold the Express Company li-
able for any loss or damage to any money, valu-
ables or other property of the Railroad Company
which the Express Company is carrying for it free
of charge when such loss or damage is occasioned
by accident to the trains of the Railroad Company
upon its own lines or the lines of other railroad
companies, or from causes other than the fraud
or negligence of the Express Company or its em-
ployes.

Ninth. Not to carry on any express business,
or any package express business ov its own ac-
count, or to permit any of its agents or employes
to carry on such business, or to grant to any per-
son or persons, corporation or association, the right
to carry on any such business whatsoever upon
any part of its said system, either for through or
local traffic, during the continuance of this con-
tract, except that the personal baggage of pass-
engers shall not be construed to be express busi-
ness within the term of this contract; and, ex-

10
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cept, further, that corpse® may be carried by the
Railroad Company at its option; and, except, fur-
ther, that this contract shall not relate to any
special trains provided for the use of parties hav-
ing the news privileges upon the said system, or
to the transportation by such parties of articles
for sale by them in the train® or stations of the
Railroad Company.

The Express Company Agrees—

Tenth. To carry on an express business upon
the said system with vigor, efficiency and prompt-
ness, in such manner as not to interfere with or
unnecessarily delay the movements of any pass-
enger train upon which express matter shall be
transported, and to promote the interests of the
Railroad Company as to express business to the
extent of its power.

Eleventh. To carry, free of charge, upon the
salid system and upon other lines operated by it
(so long as the railroads owning such lines do
not object) such money, valuables and small
packages belonging to the Railroad Company as
1t may designate, its liability therefore being limit-
ed as hereinbefore set forth.

Twelfth. To make a fair division of all busi-
ness between points on the said system of the (Cen-
tral Railroad Company of New Jersey common to
any other line, or lines operated by the Express
Company, so that the Railroad Company may carry
its full proportion thereof.

Thirteenth. To render to the Railroad Com-
pany true and accurate accounts of all business
done pursuant to this contract, in such detail as
the accounting department may find necessary to
enable the Railroad Company to settle with its
leased lines and to determine the taxes due there-
on to the State of Pennsylvania. All books, way-
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bills, vouchers and other documents relating to
the business done by it under this contract shall
be at the disposal of the Railroad Company at all
reasonable times, for inspection and examination
at the office of the Express Company, by the offi-
cers of the Railroad Company or any other unobm
jectionable persons deputed by it.

Fourteenth. To pay to the Railroad Company
for the transportation of its express business, and
for the faithful performance by the Railroad Com-
pany of all the conditions and agreements of this
contract for the year ending August 7th, 1899,
the sum of $210,000, and the same sum for each
year thereafter of the duration of this contract,
the same to be made in equally monthly payments
of $17,500, on or before the 10th day of each month
for the business of the preceding month; and if
forty-three (43) per cent, of the gross earnings
of the Express Company accruing from all express
business upon the said system of the Railroad
Company shall in any period of one year from
August 8th, 1898, exceed the sum to be paid for
that year as above provided, then the Express
Company shall pay the Railroad Company the
sald excess when the next monthly installment
falls due. And in addition the Express Company
agrees to pay the current established ferry rates
between New York and Communipaw.

For the purpose of this agreement such gross
earnings shall be ascertained thus: The gross
earnings from all express business transacted
wholly between points on the Railroad Company’s
system shall be deemed to be the whole amount
received by the Express Company for such trans-
portation, not including the charges of other ex-
press lines. The gross revenue derived from ex-
press business carried by the Express Company
partly upon the Railroad Company’s system, and

20

30

40



10

30

40

34
Exhibit A.

partly upon other lines, shall be deemed to be
that proportion of the whole amount received by
the Express Company which the number of miles
which the business is carried over the lines of the
Railroad Company bears to the whole number of
miles which the express matter i1s carried. But
before such pro-rating is done, there shall be de-
ducted from the whole amount received all charges
of other express lines, and all bridge and ferry
tolls. No special rate shall be given at other than
competing points that will not insure to the Rail-
road Company forty-three (43) per cent, of the
regular published express tariff rates.

Fifteenth. Except as otherwise provided by
Section Eighth of this agreement, the Express
Company assumes all risks upon money, valu-
ables and other property in its charge or in the
charge of its employes as well as all risks of in-
juries to person or property or injuries resulting
from the death of any employes exclusively in its
service while upon the trains or upon the premises
of the Railroad Company, and agrees to indemnify
and save harmless the Railroad Company from all
claims that may be made against it, and from all
loss, damage and expense that may be incurred
by it by reason of loss or damage to such moneys,
valuables and other property, and by reason of
any injuries to person or property or death of any
such employes, as well as against the expense of
resisting such claims, whether they be successfully
resisted or not, it being understood that the Rail-
road Company shall not under any circumstances
be responsible or liable for any such loss, damage
or injury.

Sixteenth. Not to employ any agent or employe
of the Railroad Company in any capacity with-
out the consent of the Superintendent of the Rail-
road Company, which consent shall specify the
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duties to be performed and the rate of compensa-
tion to be paid by the Express Company therefor.

Seventeenth. That its messengers and employes,
while on the trains or premises of the Railroad
Company, shall at all times conform to the gen-
eral rules of the Railroad Company, and that in
case any such messenger or employe shall from
any reasonable cause be obnoxious or objectionable
to the Railroad Company he shall be removed or
discharged upon the written request of the Super-
intendent of the Railroad Company.

In Witness Whereof, the parties hereto have
duly executed this agreement the day and year

aforesaid.

The Central Railroad Company of New dJersey,

By T. C. Platt,
President.

Attest:
Theo. F. Wood.

20
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Agreement made this sixth day of August 1908,
between The Central Railroad Company of New
Jersey, hereinafter called the “Railroad Com-
pany”, party of the first part, and the United
States Express Company, hereinafter called the
“Express Company”, party of the second part.

Whereas, the parties hereto have agreed that
the Express business transported on the trains of
the Railroad Company on and after August 7,
1908, shall be done by the Express Company un-
der the terms of this agreement,

Now, therefore, in consideration of their mu-
tual covenants, the parties hereto agree as fol-
lows :

They Mutually Agree:—

First. That this contract shall cover and ap-
ply to the entire railroad and steamboat system
of The Central Railroad Company of New dJersey,
its branches and leased lines, which system is
herein designated asits railroad system, and shall
also include express facilities and transportation
upon the trains of the Railroad Company running
on the New York and Long Branch Railroad,
which railroad is used jointly with the Pennsyl-
vania Railroad Company. The said system, in-
cluding the New York and Long Branch Railt-
road, i1s indicated by red lines upon the map here-
to attached, which 1s made part of this contract.
This contract, however, shall not cover or apply
to any through traffic passing over the lines of
the Railroad Company between Bound Brook
Junction and Jersey City, to and from points be-
Aond Philadelphia located upon, or transported
via the lines of the Baltimore and Ohio Railroad.

Second. The express business to be carried on
under this contract is understood to include only
such business as is and has been customarily car-
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ried on by the Express Company on the said sys-
tem in the past, and it shall not relate to anv
special trains provided for the use of parties hav-
ing the news privileges upon the said system nor
include, among other things, the transportation of
baggage of passengers, newspapers, supplies of
concessioners exercising concessions on the said
system under the Railroad Company, such as
boot-blacking privileges, weighing machine con-
cessions and the like. The Railroad Company
may, at its option, carry corpses under its present
rules and regulations.

In view of the peculiar nature of the business
of transporting fruit, berries and oysters, it 1is
understood that the Railroad Company may con-
tinue to conduct such business by its regular
freight trains under its freight tariffs now or
hereafter from time to time established, and that
the Express Company may continue to conduct
such business, providing the rates charged by it
and established from time to time are in advance
of the freight rates to an extent commensurate
witn the difference in the cost and expedition of
the service as generally provided in Section Fif-
teenth hereof.

T~ d .- This contract shall take effect on Aug-
ust 7th, 1908, and shall be and remain in full
force and effect until August 6th, 1918, and shall
continue in effect thereafter until it shall be ter-
minated by ninety days’ written notice by either
party to the other of its intention to terminate
or modify the same. It shall be binding upon and
shall inure to the benefit of the successors of the
respective parties hereto, whether such succession

operation of law or otherwise, but it shall
uot be assignable by either party except upon the
express consent in Writin%r of the other

hourth. Any disagreement arising between the
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parties hereto as to the construction of this con-
tract or as to the manner in which business may
be done under it shall be referred to arbitration
and shall be determined by a single arbitrator if
both parties can agree upon one; failing such
agreement, the Railroad Company and the Express
Company shall each select an arbitrator, and
these two arbitrators shall select a third arbitra-
tor. The decision of the single arbitrator, if such
be appointed, or, if not, the decision of the ma-
jority of the three arbitrators shall be final and
conclusive.

The Railroad Company Agre es—

Fifth. To furnish sufficient room in the cars
upon its regular passenger trains and to transport
therein with the necessary and customary des-
patch, all express matter which may be furnished
to it for transportation by the Express Company,
together with the messengers, safes, packing
trunks, stationery and other general supplies used
by the Express Company in the transaction of its
business on the Railroad Company’s system under
this contract, it beithg understood that the Express
Company, as far as practicable, shall forward its
business upon such trains as will not interfere
with the fast passenger service of the Railroad
Company.

Sixth. To carry, free of charge, other than the
consideration of this contract, the officers, agents,
and employes of the Express Company when trav-
eling upon its trains in the discharge of their
duties thereon, and to issue for that purpose the
necessary passes upon the requisition of the proper
officer of the Express Company. The Railroad
Company also agrees to Carry free upon its trains
the safes, packing trunks, stationery and other
general supplies used by the Express Company in
the transaction of its business as provided for un-
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der this contract, such right of free transportation
in freight trains only to extend to live stock,
equipment and supplies necessary for the trans-
action of the express business so provided for on
the Railroad Company’s system.

Seventh. To afford to the Express Company
free and unrestricted access to its premises, sta-
tions and trains for the loading, unloading and
transferring by the Express Company of its busi-
ness, and to give reasonably sufficient time to the
Express Company to perform this service. At all
stations on its lines used by other express com-
panies, the United States Express Company shall
have facilities equal to those afforded to any other
express companies.

Eighth. Not to hold the Express Company li-
able for any loss of, or damage to, any money,
valuables or other property of the Railroad Coin-
pany which the Express Company is carrying for
it free of charge when such loss or damage is occa-
sioned by accident to the trains of the Railroad
Company upon its own lines or the lines of other
railroad companies, or by causes other than theft,
dishonesty, carelessness or inefficiency of the em-
ployes of the Express Company.

Ninth. Not to carry on any express business,
as defined in paragraph second hereof, or any
package express business on its own account, or to
permit any of its agents or employes to carry on
such business, or to grant to any person or per-
sons, corporation or associations, the right to
carry on any such business whatsoever upon any
part of its said system, either for through or local
traffic, during the continuance of this contract.

The Express Company Agre es—

Tenth. To carry on an express business upon

the said system with vigor, efficiency and prompt-

1Q
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ness, in such manner as not to interfere with or
unnecessarily delay the movements of any pass-
enger train upon which express matter shall he
transported, and to promote the interests of the
Railroad Company as to express business to the
extent of its power.

Eleventh. That it will carry for the Railroad
Company all money and other packages of what-
ever nature pertaining to the business of all de-
artments of the Railroad Company, free of charge,
the Railroad Company assuming risk of loss or
injury thereto of property so carried except
through theft or dishonesty, carelessness or ineffi-
ciency of the employes of the Express Company,
over the lines covered by this agreement and
those covered by agreements with other railroad
companies affiliated and connected with the Rail-
road Company, and will also carry upon like terms
and conditions money and valuable packages free
of charge over such lines, for any of said com-
panies. Where both of the parties hereto employ
the same agents the receipt of the express mes-
senger on the train shall constitute a delivery to
the Express Company, and the receipt of the part.,
to whom packages may be addressed shall con-
stitute a delivery by the Express Company. The
employes or representatives of the Express Com-
pany when on duty, shall accept at any hour of
the day or night such money and packages as
above described, as the officers, employes or rep-
resentatives of the Railroad Company may offer.

Twelfth. Upon all business between points on
the said system of The Central Railroad Company
of New Jersey common to any other line or lines
operated by the Express Company, the latter will
make an equal division of such business between
this Railroad Company and such other line or
lines to the extent of the ability of the Express

Company.
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Thirteenth. To render to the Railroad Com-
pany true and accurate accounts of all business
done pursuant to this contract, in such detail
as the Accounting Department of the Railroad
Company may find necessary to enable the Rail-
road Company to settle with its leased lines, and
to determine the taxes due thereon to the State
of Pennsylvania. All books, way-bills, vouchers
and other documents relating to the business done
by it under this contract shall be at the disposal
of the Railroad Company at all reasonable times,
for inspection and examination, at the office of the
Express Company, by the officers of the Railroad
Company or any other unobjectionable persons
deputed by it.

Fourteenth. To pay to the Railroad Company
for the transportation of its express business, and
for the faithful performance by the Railroad Com-
pany of all the conditions and agreements of this
contract for the year ending August 6th, 1909,
the sum of $225,000, and the same sum for each
year thereafter of the duration of this contract,
the same to be made in equal monthly payments
of $18,750, on or before the 10th day of each
month for the business of the preceding month;
and if forty-eight (48) per cent, of the gross
earnings of the Express Company accruing from
all express business upon the said system of the
Railroad Company shall in any period of one year
from August 7th, 1908, exceed the sum to be paid
for that year as above provided, then the Express
Company shall pay the Railroad Company the
said excess when the next monthly installment
falls due. And in addition the Express Company
agrees to pay at the current established ferry rates
for light carts or trucks between New York and
Communipaw for each and every vehicle of the
Express Company, loaded or empty, transported
on the ferries of the Railroad Company.

10
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For the purpose of this agreement such gross
earnings shall be ascertained thus: The gross
earnings from all express business transacted
wholly between points on the Railroad Company’s
system shall be deemed to be the whole amount
received by the Express Company for such trans-
portation, not including the charges of other ex-
press lines. The gross revenue derived from ex-
press business carried by the Express Company
partly upon the Railroad Company’s system, and
partly upon other lines, shall be deemed to be
that proportion of the whole amount received by
the Express Company which the number of miles
which the business is carried over the lines of the
Railroad Company bears to the whole number of
miles which the express matter is carried. Before
such perorating is done, there shall be deducted
from the whole amount received, all charges of
other express lines and all bridge and ferry tolls.

Fifteenth. In order that the legitimate freight
business of the railroad shall not be diverted in-
to express channels, and thus be given a service
entailing greater expense to the railroad with a
revenue return to it less than the corresponding
freight tariff rate on the same commodity when
handled by the less expensive freight service, the
Express Company hereby further agrees that it
will not, without the consent of the Railroad Com-
pany, charge rates on any matter between inter-
mediate points exclusive to the lines covered by
this agreement which when divided on the basis
provided under the preceding clause shall fail
to net to the Railroad Company as its share of
such express rate an amount equal to the cur-
rent railroad tariff rate on the same commodity
between the same two points, and the Express Com-
pany hereby further agrees that it will not, without
the consent of the Railroad Company, charge



431
Exhibit B.

rates on any matter from Or to any points what-
ever upon said railroad system less than twice
current railroad tariff freight rates, except where
1t may be necessary to do so to meet the compe-
tition of other express companies operating over
other railroad systems.

Sixteenth.— Except as otherwise provided by
Sections Eighth and Eleventh of this agreement,
the Express Company assumes all risks upon
money, valuables and other property in its charge
or in the charge of its employees, as well as all
risks of injuries to person or property or injuries
resulting from the death of any employes ex-
clusively in 1its service while upon the trains,
ferryboats or premises of the Railroad Company,
and agrees to indemnify and save harmless the
Railroad Company from all claims that may be
made against it, and from all loss, damage and
expense that may be incurred by it by reason of
loss or damage to such moneys, valuables and
other property, and by reason of any injuries to
person or property or death of any such employes,
as well as against the expense of resisting such
claims, whether they be successfully resisted or
not, it being understood that the Railroad Com-
pany shall not under any circumstances be respon-
sible or liable for any such loss, damage, or in-
jury.

Seventeenth. Not to employ any agent or em-
ploye of the Railroad Company in any capacity
without the consent of the Superintendent of the
Railroad Company, which consent shall specify
the duties to be performed and the rate of com-
pensation to be paid by the Express Company
therefor.

Eighteenth. That its messengers and employes,
while on the trains or premises of the Railroad
Company, shall at all times conform to the gen-
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eral rules of the Railroad1Company, and that in
case any such messenger or employe shall from
any reasonable cause be obnoxious or objection*
able to the Railroad Company he shall be re-
moved or discharged upon the written request of
the Superintendent of the Railway Company.

Nineteenth. It 1is, however, distinctly under*
stood and agreed that the free transportation
of the officers, agents, employes and property of
the Express Company by the Railroad Company
and free carriage of the money and other pack-
ages of the Railroad Company by the Express
Company as hereinabove provided shall be limit-
ed in each instance to such persons and property
as may be lawfully so transported and carried by
said respective parties under the provisions of
any existing laws or such as may be hereafter
enacted during the continuance of this agree-
ment, and the provisions hereof relating to such
free transportation and carriage shall be con-
strued as if so limited therein.

In witness whereof, the parties hereto have
duly executed this agreement the day and year
aforesaid.

The Central Railroad Company of N. J.

Attest: by

(Seal) Geo. F. Baer,
President.
G. O. Waterman,
Secretary.

The United States Express Company,

Attest: by

E. R. Merry, Jr. T. C. Platt,
President.
Approved as to form,
Jackson E. Reynolds,
General Attorney.
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This Agreement made the first of March in the
year one thousand nine hundred and six between
the Central Railroad of New Jersey, party of
the first part and The United States E xpress
Company, party of the second part,

WITNESSETH That the party of the first part has
let and rented to the party of the second part,
and the said party of the second part has hired
and taken from the party of the first part, all
that certain frame express building situate on
plot known and designated as plot 46-F Block
2145 on the assesment map of the City of Jersey
City, Hudson County, New dJersey for the term
of one month from the First day of March, 1906,
to the First day of April, 1906, and thereafter
from month to month until termination of this
contract by either party, by the giving of one
month's notice in writing by one party to the
other party that it desires to terminate and end
the relation of landlord and tenant, and to repos-
sess itself or surrender the possession of the above
demised premises, as the case may be, at the
rate of One hundred and forty-two ($142) Dollars
per month, to be paid monthly in advance.

And it is mutually covenanted and agreed be-
tween the parties hereto, the party of the first
piart covenanting and agreeing for itself, its suc-
cessors and assigns, and the party of the second
part covenanting and agreeing for itself, its suc-
cessors and assigns, as follows:

First — That the party of the second part will
pay the rent above reserved at the times when
and as it becomes due.

Second — That the party of the second part will
deliver up at the termination of this contract,
as herein provided for, peaceable possession of
the above-demised premises.

Third — That the party of the second part will

10
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not abuse, destroy or misuse the above-described
premises, nor use them for any purpose, except
that of express business without the consent |Of
the party of the first part under the penalty of
forfeiture and damages, and will, on surrender of
possession thereof leave them in as good state
and condition as reasonable use and wear thereof

will permit, damages by the elements excepted.

Fourth —That the party of the second part
will not assign this lease in whole or in part, nor
underlet the above-demised premises or any part
thereof, without the written consent of the party
of the first part.

Fifth — That for a default in payment of rent
when and as the same becomes due and for a
breach of any of the foregoing covenants the party
of the first part may re-enter the above-demised
premises and remove all persons therefrom, with-
out notice.

Sixt h — That the party of the second part, on
paying the rent above reserved and keeping and
performing the covenants aforesaid, shall and may
peaceably and quietly have, hold and enjoy the
above-demised premises for the term above pro-
vided for.

In witness whereof, the parties hereto have
caused this agreement to be duly executed.

The Central Railroad Company of New Jersey,

By W. G. Besler,

Vice-President.
Attest:

G. O. Waterman,

Secretary.
The United States Express Co .

By T. C. Platt,

President.
Attest:

C. H. Crosby,
Secretary.
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No. 15929
UNITED STATES EXPRESS COMPANY

Application for Employment

I apply for employment by the UNITED
STATES EXPRESS COMPANY, and for that
purpose have made and signed this application
In my own handwriting.

10
Name in full...................... Charles Black.
Residence....oooeeeeeeeeeeeeeennnn. 112 Wayne St.
Place and date of Dbirth------ Jersey City, N. J.
April 21, 1894.
Parent’s names and residence.
Father------ Mickel Black, 112 Wayne St.
Mother, Katie Black, 122 Wayne St.
Wife’s name..............
My last employers, occupations, and the reasons 20
of their termination have been as follows:
Name. Address. Position.
4. s P_Tea Co. 150 Bay St. helper, Prom June 1st to Julv 1st, 1911
U Co " Companeo™e S RS ey Trom Sen 1010 10 Ge Tono,
I refer to the following persons (giving ad-
dresses) :
Name Address
James Dugan 489 Henderson St.
tlbe Walton, 483 Henderson St. 30
John Grimes, 149 Pavonia Ave.
Nockev Fischbleim, 489 Henderson St.

I also state and agree, as terms and conditions
of my employment, as follows:

(1) I will during such employment faithfully
observe and obey all rules and regulations of the
Company and all instructions that I may receive

about the Company’s business.
40
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(2) I am not addicted to the use of intoxicating
liquors or other stimulants to excess, and wifill
not so use them during such employment.

(3) The Company having made, for the con-
venience and benefit of itself and such of its em-
ployes as are required by it to furnish bonds for
the faithful and honest performance of their du-
ties, a contract with a Surety Company to become
surety on such bonds, under which the employes
pay premiums at contract rates, I agree to apply
for bond in such Surety Company as may be des-
ignated by the United States Express Company
to the amount required by the Company, and
agree to pay the established premiums for such
bond, and to abide by the terms, conditions and
regulations of such Surety Company, as they may
from time to time be made.

(4) I understand that I may be required to
render services for the Company on and about
the railroad, stage and steamboat lines used by
the Company for forwarding property, and that
such employment is hazardous. I assume the risk
of all accidents and injuries which I may sustain
in the course of my employment, whether occa-
sioned by negligence, and whether resulting in my
death or otherwise. I agree to hold the Company
harmless from any and all claims that may be
made against it raising out of any claim or re-
covery on the part of myself, or my representa-
tives, for damages sustained by reason of my
injury or death, whether such injury or death re-
sult from negligence or otherwise. 1 agree to
pay to the Company, on demand, any sum which
it may be compelled to pay in consequence of
any such claim. I will execute and deliver to
the corporation or persons owuillng or operating
the transportation line upon w”hich I may be so
injured, a good and sufficient release under my
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hand and seal of all claims, demands and causes
of action arising out of any such injury, or con-
nected with or resulting therefrom. 1 ratify all
agreements made by the Company with any trans-
portation line in which the Company has agreed
or may agree in substance, that its employees
shall have no cause of action for injuries sus-
tained in the course of their employment upon
the line of such contracting party, and I agree to
be bound by each and every such agreements, so
far as the provisions thereof relative to injuries
sustained by employees of the Company are con-
cerned, as fully as if I were a party thereto. The
provisions of this agreement shall be held to
inure to the benefit of any and every corporation
and person upon whose transportation line the
Company shall forward merchandise, as fully and
completely as if made directly with such corpora-
tion or persons.

(5) 1 also agree for myself, my heirs, executors
and administrators, to pay to the express Com-
pany all loss, damage, costs and expenses that
may be caused by any negligence, fraud or default
of mine.

16) The Company may, without notice, at any
time whether at the end of the month, or not, and
for any reason satisfactory to the Company,
terminate my employment and discharge me; and
if I should be discharged before the end of the
month, I am to be paid at the rate of my salary
or wages for that part of the month only during
which I shall have served.

1 have read and understand the foregoing
terms and conditions.

C. BLACK, applicant.
MICHAEL BLACK, Father.
Witness:
Geo. E. Murtaugh,
Supt. or Agt.

20
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DESCRIPTION OF APPLICANT.

(To be prepared and signed by Superintendent
or Agent.)
Height, 5 ft. 5 in.; Weight 110; Complexion light;
Color of Hair Auburn; Color of Eyes, Blue
Kind of Nose.... Roman. What hair worn on
face. None; Color of hair on face none.

Any particular marks or deformity by which
applicant can be identified and any other remarks
by Superintendent or Agent as to appearance,
antecedent«, etc:

See former application.

Attached hereto is a good photographic likeness
of applicant.

Supt. or Agt.

CONTRACT OF EMPLOYMENT.

On the statement and conditions contained in
the foregoing application the UNITED STATES
EXPRESS COMPANY hires the applicant above
named to serve as caller and to perform such
other services as may be directed from time to
time; from Sept. 7th 1911 and agrees to pay him
for his services at the rate of 23(f per hour..........
Dollars per month, or fractional part hereof, to
the date of his resignation or discharge.

Dated at Communipaw, N. J., Sept. 7, 1911.

United States E xpress Company,
by John J. McCabe,
Michael Black, Father,
Charles Black, Employee.

Witness:
Geo. E. Murtaugh.
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Requests for Findings of Fact
NEW JERSEY SUPREME COURT.

Action at
Reginald H. M organ, JI‘., Treas- Law.
urer of the United States Ex -

press Company,

Defendant.

The defendant hereby requests the Court to
make the following findings of fact:

1. That the moneys claimed by the plaintiff
were expended by it in defending the suit brought
by Charles Black for damages sustained in the
same action involved In the suit of Black uvs.
Central Railroad, 85 N. J. Law 197.

2. That Black was injured at a railroad cross-
ing owned and operated by the plaintiff, over a
roadway located within plaintiff's terminal yard
at Communipaw, Jersey City, which roadway, if
not dedicated by plaintiff as a public highway,
at least had the physical appearances of a public
highway, which appearances were created by the
acts of the plaintiff.

3. That Charles Black at the time of the injury
was present on this roadway by reason of the
implied invitation of the plaintiff to use the road-
way as a public highway.

4. That the plaintiff by its own acts held out
the roadway in question to Black as a public
highway and invited him as one of the public to
make use of it as such, and that said Black at

10
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the time of the injury was using said highway by 40
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reason of such invitation in reliance upon its
being a public highway.

5. That the roadway in question was no part
of the “premises” of the Railroad Company which
the employees of the Express Company were
licensed to use under the contract Exhibit “B”,
but that such Express Company employees used
said roadway as members of the public, by virtue
of the invitation of the Railroad Company to the
public to use the roadway as a public highway.

6. That Black at the time of the injury had
the further right to use said roadway by virtue
of the easement created by the lease Exhibit “C”.

7. That Black at the time of the injury had
finished his work for the day and was not in
the discharge of his duties as an employee of the
Express Company.

8. That such employment as Black had with
the Express Company on the day of the injury
was subject to the terms and conditions set forth
in the employment contract Exhibit “D”.
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Decision

NEW JERSEY SUPREME COURT.

HUDSON COUNTY.

Action at

10
Law.

Reginald H M organ, Jr ., Treas-
urer of the United States E x -

press Company,

Defendant.

George Holmes and Charles E. Miller, Esgs.,
for plaintiff.

McDermott & Enright, Esqs. for defendant.
W illiam H. Speer, Circuit Judge: 20

This action, which 1s tried upon an agreed
statement of facts and documents annexed hereto,
1s brought to recover certain amounts expended
by plaintiff in defending an action brought by
Charles Black in the Hudson County Circuit
Court. Black was an employee of the defendant,
and the facts as to that employment are set out in
a stipulation which is hereto annexed. On Jan-
uary 4, 1912, he was injured, as set out in the
stipulation. 30

The question involved in this suit is whether
or not, under the contract between plaintiff and
defendant, the defendant is bound to reimburse
the plaintiff for the amount it has expended in
defending this suit. This question involves the
consideration of two questions: First, whether
this contract is applicable to this situation; and,
secondly, whether, if the contract is applicable,
the facts in the Black case fall under it. 40
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There was nothing in the decision of the Court
of Errors quoted in Bloch wvs. Central Railroad
Company of New Jersey, 85 N. J. L. at page 197,
which makes the contract between the railroad
company and the express company inapplicable
to the facts in the Black case. It is true that
this contract was discussed, but to understand
what the conclusion of the court was it is neces-
sary- to understand just what was decided. In
this opinion the Court of Errors merely decided
that the railroad company had impliedly invited
Black to use the passageway mentioned in the
stipulation, and since the passageway, by the acts
of the defendant, appeared to be a public street,
Its liability would be the same as if it were
actually what it appeared to be. The court said:
“But upon the question whether the defendant
by its contract invited the plaintiff as one of
the public and within the meaning of the doctrine
we are discussing”—for example, the doctrine of
implied invitation—“to use the way in the belief
that it was a street, the evidence presented a ques-
tion for the jury under proper instructions.”

The court also said: “To the case thus pre-
sented the rule of Dodd vs. Central Railroad Com-
pany has no application.” It seems perfectly
clear to me that the reason why the Court of
Errors and Appeals said, in the Black case, that
“to the case thus presented the rule of Dodd uvs.
Central Railroad Company has no application”
was that at base the doctrine of the Black case
1s the doctrine of “estoppel”’, although it is also
called the doctrine of “implied invitation,” and
as between Black and the Railroad Company the
latter will not be heard to say that the way to
vvhich it had given all the appearance of a street
was not what it had led him to believe it to be.
If he was justified in believing it to be a street
because of the acts of the railroad company, then
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the company owed to him the duty of giving the
appropriate signals and of treating the crossing
a® being what it had caused it to appear to be,
and had led him to believe it to be. The acts
of the railroad company had led Black to believe
that while traveling this apparent public highway
he was not assuming the risks under his contract
but was traveling as one of the public and en-
titled to be treated as such. Under such circum-
stances the remark of the Court of Errors that
the Dodd case has no application becomes clear.
In the Dodd case the question was whether there
was any duty owing by the railroad company to
Dodd, and consequently any tort. The court held
that the duty was that owing to an invitee and
growing out of the contract, and that the invita-
tion to the express company was conditional upon
the exemption of the railroad company from lia-
bility to the employees of the express company;
that Dodd’s rights as invitee could rise no higher
than those of the express company; that there
was no duty to the express company, and there-
fore none to Dodd, and consequently no tort.
In the Black case the invitation to Black did not
grow out of the contract but was implied by law
from the conduct of the railroad company in giv-
ing to the way the appearance of a street, conse-
quently there was 'both a duty and a tort for
which the railroad company was liable.

The case now being tried involves a totally
different question, which is whether or not the
contract between the railroad company and the
express company is sufficient to cover the situa-
tion. I think that it clearly is. The pertinent
provision of this contract is as follows:

“Sixteenth:—Except as otherwise provided by
Sections Eighth and Eleventh of this agreement,
the Express Company assumes all risks upon
money, valuables and other property in its charge

1Q
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or in the charge of its employes, as well as all
risks of injuries to person or property or in-
juries resulting from the death of any employes
exclusively in its service while upon the trains,
ferryboats or premises of the Railroad Company,
and agrees to indemnify and save harmless the
Railroad Company from all claims that may be
made against it, and from all loss, damage and
expense that may be incurred by it by reason of
loss or damage to such moneys, valuables and other
property, and by reason of any injuries to person
or property or death of any such employes, as
well as against the expense of resisting such
claims, whether they be successfully resisted or
not, it being understood that the Railroad Com-
pany shall not under any circumstances be re-
sponsible or liable for any such loss, damage,
or injury.”

That Black was in the exclusive employ of
the express company and on the premises of the
railroad company when he sustained his injuries
seems perfectly clear to me, and I so find. He
was, by the stipulation of facts, while working
for the defendant, in the exercise of no other
business, employment or occupation. Nor does
the fact that his day’s work was finished and he
was taking a team to the stables remove him from
their employ. Upon this point, in the light of
the stipulation of facts, Cicalese vs. Lehigh Val
ley R. R. C o 46 Vr. 897, is conclusive. The
premises were the premises of the railroad com-
pany. No facts sufficient to amount in law to a
dedication were shown, and I find and decide
that there was no dedication, and no via necessitas
arising from the leasing by the railroad company
to the express company of the express building.
(See Stuyvesant vs. Woodruff, 256 N. J. L. 155;
Goerke Co. vs. Wadsworth, 73 N. J. Eq. 454.)

I therefore find for the plaintiff against the
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defendant for the sum of two hundred and fifty
dollars ($250) expended by it in resisting the
claim of Charles Black.

I append hereto my findings on defendant’s
requests for findings of fact.

Defendant’s Bequests for Findings of Fact,
and the Court’s Findings thereon.

The defendant hereby requests the Court to
make the following findings of fact,

1. That the moneys claimed by the plaintiff
were expended by it in defending the suit brought
by Charles Black for damages sustained in the
same action involved in the suit of Black us.
Central Railroad, 85 N. J. Law 197.

The Court:] find this as a fact.

2. That Black was injured at a railroad cross-
ing owned and operated by the plaintiff, over a
roadway located within plaintiff’s terminal yard
at Communipaw, Jersey City, which roadway, if
not dedicated by plaintiff as a public highway, at
least had the physical appearances of a public
highway, which appearances were created by the
acts of the plaintiff.

The Court:] find this as a fact.

3. That Charles Black at the time of the
Injury was present on this roadway by reason of
the implied invitation of the plaintiff to use the
roadway as a public highway.

The Court:] find this as a fact.

4. That the plaintiff by its own acts held out
the roadway in question to Black as a public
highway and invited him as one of the public to
make use of it as such, and that said Black at
the time of the injury was using said highway

1q

20
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by reason of such invitation in reliance upon

its being a public highway.
The Court: ] find this as a fact.

5. That the roadway in question was no part
of the “premises” of the Railroad Company which
the employees of the Express Company were

. licensed to use under the contract Exhibit “B”,
but that such Express Company employees used
said roadway as members of the public, by virtue
of the invitation of the Railroad Company to the
public to use the roadway as a public highway.

The Court: ] refuse to find this as a
fact, and on the contrary find that such
roadway was a part of the premises of

the railroad company.

20 6. That Black at the time of the injury had
the further right to use said roadway by virtue
of the easement created by the lease Exhibit “C”.

The Court: ]l refuse to find this as a
fact. It 1s a matter of law, and I find
that no easement or way of necessity to
use sald roadway was created by implied
grant under said lease.

7. That Black at the time of the injury had
finished his work for the day and was not in the
discharge of his duties as an employee of the
Express Company.

The Court: I refuse to find this as a
fact and find the contrary to be the fact.

8. That such employment as Black had with
the Express Company on the day of the injury
vas subject to the terms and conditions set forth

40 in the employment contract Exhibit “D”.

The Court: ] find this as a fact.
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NEW JERSEY SUPREME COURT.
HUDSON COUNTY.

Central Railroad Company op

New Jersey,

Plaintiff,
Vs.

Reginald H. Morgan, Jr. Treas-
urer United States Express Com-

pany,
Defendant.

Defendant objects to the decision or finding of
the Court that “there was nothing in the decision
of the Court of Errors quoted in Black vs. Central
Railroad Company of N. J., 86 N J. L. at page
197, which makes the contract between the Rail-
road Company and the Express 'Company inapplic-
able to the facts in the Black case.”

To the decision and finding that “the case now
being tried involves a totally different question,
which is whether or not the contract between the
Railroad Company and the Express Company is
sufficient to cover the situation. I think it clearly

2

1S.

Also to the decision or finding that the fact
that Black’s day’s work was finished and he was
taking a team to the stables, did not remove him
from the employ of the Express Company.

Also to the decision or finding that no facts
sufficient to amount in law to a dedication (of the
premises of the plaintiff included within the road-
way upon which Black was injured) were shown,

and I find and declare that there was no dedica-
tion.

Also to the decision or finding that fthere was no

10

30
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via nécessitas (over said roadway) arising from
the leasing by the Railroad Company to the Ex-
press Company of the express building, (in. which.
Black worked).

Also to the decision and finding for the plain-
tiff against the defendant for the sum of $6250.00.

Also to the decision and finding for the plaintiff
against the defendant for the sum of $250., ex-
pended by it in resisting the claim of Charles
Black.

Also to the decision and finding for the plaintiff
against the defendant for the sum of $3500.00 ex-
pended 1in paying the judgment recovered by
Michael Black against the plaintiff and the further
sum of $2500.00 expended in paying the judgment
recovered by Charles Black against the plaintiff.

Also to the refusal of the Court to find defend-
apt’s fifth request.

Also to the refusal of the Court to rule as re-
quested in defendant’s sixth request.

Also to the refusal of the Court to find in ac-
cordance with defendant’s seventh request, and
to the finding to the contrary thereof.

Dated, Dec. 30, 1915.

M cDermott & Enright,

Attorneys of Defendant.
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Order.
NEW JERSEY SUPREME COURT.

Central Railroad Company of

New Jersey,

Plaintiff,
V8.

Reginald H. Morgan, Jr. Treas-
urer of the United States Ex-

press Company,
Defendant.

It is on this 30th day of December nineteen
hundred and fifteen Ordered that the decision and
finding of facts heretofore filed herein be amended
by substituting for that portion reading as follows;
“I therefore find for the plaintiff and against the
defendant for the sum of Two hundred fifty Dol-
lars ($250.00) expended by it in resisting the claim
of Charles Black” the following: I therefore, find
for the plaintiff and against the defendant for the
sum of Six Thousand Two Hundred Fifty Dol-
lars ($6,250.00) of which sum three thousand
Five Hundred Dollars ($3,500.00) were expended
by the plaintiff in satisfying a judgment obtained
against it by Michael Black, father of Charles
Black, for damages sustained by him as the result
of the injury to Charles Black, and Two Thousand
Five Hundred Dollars ($2,500.00) were expended
by the plaintiff in satisfying a judgment obtained
against it by Charles Black for the injuries sus-
tained by him and Two Hundred Fifty Dollars
($250.00) were expended in resisting the claims
of said Michael Black and Charles Black;

And it is further Orderea that the following
finding of facts be added thereto; The Court
finds as a fact that the plaintiff expended the sum

20

30

40
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of Three Thousand Five Hundred Dollars in satis-
fying the judgment obtained against it by Michael
Black, father of Charles Black, for damages sus-
tained by him because of the injuries to Charles
Black and Two Thousand Five Hundred Dollars
($2,500.00) in satisfying the judgment obtained
against it by Charles Black for the injuries sus-
tained by Charles Black and Two Hundred Fifty
Dollars ($250.00) in resisting the claims of said
Charles Black and Michael Black;

And it 1s further Ordered that the postea here-

tofore filed herein be set aside and for nothing
holden.

Judge.
On Postea.
NEW JERSEY SUPREME COURT.
Central Railroad Company of
New Jersey,

Plaintiff,

Us- Action at

Reginald H M organ, Jr. Treas- Law.

urer of the United States Ex-
press Company,

Defendant.

It is ordered that judgment be made and hereby
1s entered in favor of plaintiff and against the
defendant for the sum of six thousand two hundred
and fifty dollars, besides costs to be taxed nisi.

Entered December 30, 1015.

Costs taxed at $45.60.









