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Bill of Complaint. 

BILL OF COMPLAINT. 

Filed Feb-ruary 11, 1926. 

In Chancery of New Jersey 
Betw-een 

FRANCES D. MAIORAN, 
C ompla.in ,ant-A pp ellant, 

an.d 

FRANK CALABRESE, SAM MoN-
D ( '1 ISTERE, 0MBN.CIA .JALA-

BRESE, JOSEPHINE MoNISTERE 
and CoLu:MBIA REALTY Co., 

Defen -dants-Respo11idenls. 

On Bill, &c. 

Bill of 
Complaint. 

To the Honorable Edwin Robert w ·allcer, Cha1z-
cellor of the State of New Jersey: 

The complain 1ant, Franees D. Maiora11, of the 
B·orough of Madisor1, in the County of Morris 
and State of N e-w Jersey, resp -ectfully shows that: 

1. On the 4th day of June, 1925, complainant 
was seize ,d in fee simple of ·all that certai11 lot, 
tract or par 1cel of land and premises, situate, 
lying an :d being in the Borough of Madison, 
aforesaid, more particularly described as fol-
lows: 

·10 

20 

30 

BEGINNING at a monument set at the poi11t of 
intersection of th .e ea ·sterly side line of Parl{ 
avenue with tl1e n.ortherly side line of Lovela11d 
street, which point is the most southwesterly 
corner of Lot No. 1 in Block A as shown on tl1e 
a.hove-mentioned map (and from said beginnin .g 40 
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Bill of Complaint. 

point running · (1) along th.e north .erly side lin.e 
of Lovelan ·d street north 82 degrees and 47 
minutes east 134 feet and 68/100 of a foot to 
the most. ·southwesterly corner of Lot ·No. 6 in 
Bloc.I{ A on said map; tl1en·ce (2) along tho 
westerly line of Lot No. 6 in Blocl{ A on said 

10 m·ap- north 10 •de·gree 's-·-and 46 minute.s west 52 
feet and 15/100 of a. foot to the most southeast-
erly -corner of Lot No. 2 .i:n Bloclr A on said map; 
thence (3) along · tl1e soutl1erly line of Lot No. 2 
in -Blocl{ A ·on s1aid map south 82 de·gTees and 47 
minutes west 136 feet arid 89 /100 of a f oof to the 
easterly side line of Park~ avenue and the most 
soutl1westerly corner of Lot No. 2 in Block: A 
on said map ·; t1hence (4) along the easterly side 
line of Parlr avenu .e soutl1 13 degrees 11 minutes 

(20 
ea·st 52 feet and 33/100 of a foot -to th.e poi11t or 
plaee of beginning. _ ... 

• o • • ; . ·4 - 04 •. • • :- .. •. • 

' Known and design 1ated . at Lot number 1 in 
Block A on a ,certai11 map or plan e11titled ''St. 
Michael's Building · Lots, Madison, Morris 
~county, N. J., Plot N'o. 2,'' made by George W. 
Gardner, Surveyor, ··an.d dated July, 1922, and 
filed in the office of tl1e Cler Ir of tl1e Cou11 ty of 
Morris on J u_ne , 3, 1924. 

!30 , · 2. · :On: the ,date last mentioned com1plainant, 
with her · husb ·a11d P,asq11ale Maioran, e:ntered 
into · a certain agreeme :nt in writing witl1 lf,ran1( 
Cala ibrese a11d Dome11ica Calabrese, his wife; 
Sam Monistere a11d ,Josephine Monistere; l1is 

· wife, wherein and whernby ·complainant agreed 
to . convey the -said land and p•remises, b,y deed 
of' warran ·ty, on or before the 15th day of J"u]y,_ 
1925, at the ex,press request and statement in 
~~id contract, to th.e Colum.bia . Realty Co., re- . 
cited t 1herein . to be a corporation of' the State 

40 of New Jersey . 
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In consideratio11 of tl1e conveyance by said 
eomplain 1ant unto the said Columbia R,ealty Co. 
the said Frank CalabTese and Domenica Cala-
brese, his wife; S1am Monistere .and J osep·hine 
Monistere, his wife, agreed to transfer, or cause 
to be tra .n.sf erred, unto the said complainant, 
three eertain prop ·erties. de,scribed in said con- 10 
tracts as pa.reels A, B and ·C, with a cash pay -
ment of three thousand dollars or there ·abouts. 

· T 1hat of the premises so agreed to be conveyed, 
pare.el A was a tract of land situate, lyi11g an.d 
being · in the Borougl1 of G-arwood, U1iion. County, 
New Jersey; parcel B was a tract of land sit-
11,a te, lying and being in. the Borough. of Gar~ 
wood, Union Co1111ty, New J erse)r, and parcel C 
was a traet of land situate, lyi11g an·d :being in 
the Tow11ship of Cranford, Union County, New 20 
Jersey, a11d described as follows: 

Known and designated as lots Nos. 155 and 
160 inel. and 239 to 242 i11cl. and 330 and 331 on 
map of 480 lots of Ra11ki11 Park Land Co., Cran-
ford, N. J., b,y J. R. Bowe, C. E. 11/10/06-, etc. 

That afterwards, to wit, on the said 15tl1 day 
of July, 1925, said complainant, with her hu.s-
band, made, executed a:nd ·delivere-d unto the 
•said Columbia l~1ealty Co. a ·deed for the prem-
ises hereinabove described, subject to the en-
eumbrances as set f ortl1 in the con.tract of sale 
hereinbef ore ref erred to. 

That the said Fra11k Calabrese and Sam Mon-
istere, with . tl1oir wives, did convey, or cause to 
be conveyed, by three certain conveyances, unto 
the said complainant, as follows : 

30 

Parcel A, by deed from Frank Calabrese and 
Domenica Calabrese, his vvif e; Sam Monistere 40 
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and J osephi11e Mo11istere, h.is wife, dated June 
5, 1925, recor ·ded July 23, 1925, in the Register's 
Office of the County of Union in Book 1004 of 
De~ds, on page.s 366, &c. 
· Pa.reel B, by deed from Joseph Andaioro and 
Fannie Andaioro, his wife, dated June 5, 1925, 

1 o record .ed July 23, 1925, in the Register's Office of 
the County of Union in Book 1004 of Deeds, on 
pages 364, &c. 
. Parcel C, _ by deed from Frank Calabrese ancl 
,Domenica -Calabrese, his wife; Sam Monistere 
and J·osephine Monistere, his wife, dated July 
15, 1925, recorded July 23, 1925, in tihe R.egister's 
Office of the County of ··union in. Book: 1004 of 
De,eds, on pages 362, &c., and therein. described 
as follo,vs: 

· 20 Being kno,vn and designated as lots Nos. 239, 
240, 241, 242, 253, 254, 330, 331, on a certain map 
or plan of lots called ''Map of 480 lots of the 
Rankin Park Land Company, Cranford, N. J., 
surveyed by J. L. Bauer, Civil Engin .eer, Novem-
ber 10, 1906, '' and filed in the office of the Reg·is-
ter of the County· of Union, March 12, 1910, sub-
ject to ·restrictions of record, and lots known and 
designated as lot Nos. 155, 156, 157, 158, 159, 160 
on a certai11 map -or plan of lots called '' Map of 

30 480 lots of the Rankin Park Land Company, 
Cranford, N. J., surveyed for George Spector 
and Tille Spector, his wife, by J. L. Bauer, Civil 
Engineer, November 10, 1906, and filed in t.be 
Office of the Register of the Cou11ty of Union, 
March ·12, 1910, and subject to -the encumbrances 
set f ortl1 i11 tl1e afore said contract. 

3. Before entering into the above stated con-
tract the said Franlr Calabrese and Sam Mon-

40 istere with complainant, or her agent, examined 
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the premises supposed to have been described 
as Parcel C and were sl1own lots on Burnside 
A venue, described on said map above ref erred 
to as lots Nos. 245, 246, 322 to 329, inclusive, 253, 
254, 330 a11d 331, wl1ich said lots are of great 
value, being improved with water, gas, sidewalks, 
etc., a11d the value of said lots as set fortl1 i11 said 
contract of $9,500 wit]1 an encum .brance of $5,000, 
leaving a net value of $4,500 w:as a fair price for 
the same, wl1ile tl1e lots actually con.veyed, witl1 
a mortgage ·of $5,000 thereon, are not worth the 
value of tl1e mortgage, and that there is no equity 
therein to the complainant. 

4. Complain.a11t was 11ever sh.own tl1e lots as 
described in Parcel C in tl1e co11tract a11d i11 the 
deed to lier, and discovered that the lots i11 the 
deed were not the lots wl1ich sh.e had purchased 
,vher1 sl1e attempted to sell them, whicl1 was 011 or 
about the 20th . da:y of August, 1925 .. 

5. Complainant, on discovering the wro11g-
ful co11veyanco to her of the . proper ,ty wl1ich sh.e 
had not purchased, 1nade demand upo11 tl1e said 
Fran .k Calabrese an.d Sam · Monistere and the 
Columbia Realty Co . . for the retur11 of her J)Ur-
chase price of said lots as set f ortl1 in said con-
tract, namely $4,500 and did tender a11d off er to 
re-convey tl1e J)remiscs 11nto the said Columbia 
Real ,ty Co. or its uomi11ee, a11d that tl1ey have re -
fused to pa)r said portion of consider a tio11 still 
due complainant. 

6. Corr11>]nina11t cl1arges and alleges that the 
said Frank Calabrese an.d Sam Mo11istere, fra.11-
dulently ancl w i Lil · in te11t to deceive said co111-
plai11a11t and induce h.er to part with her saicl 
proper ,t3r, did sho,v unto her, or her ag .e11t, tl1e 
valuable property " rhicli they did 11ot own, of 
which fact they were fully aware _. 

20 

30 

40 
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7 . . Complainant says that the Columbia Realty· 
Co. is composed of the said Frank Calabrese and 
Sam Monistere and their wives, Domenica Cala-
brese and ,J osepl1ine Monistere, and that the .acts 
of the said ]j7 ranlr Calabrese and Sam Monistere, 
Domenica Calabrese and Josephine Monistere 

10 ,vere fully lrnown to the Columbia Realty Co. 
and tl1at tl1e Columbia. Realty Co. had k:nowledge 
of the sale of the la11d a.nd of the misrepresenta-
tion made by th.e said Fr-an.k Calabrese and Sam 
Monistere, and that the taking ·of the deed by 
the Columbia Realty Co. was an artful -device 
whereby the said Frank: Cala .brese a11d Sam Mon-
istere sought to avoid the co11sequences of their 
acts. 

8. Complainant says that she has not received 
20 the part of the consideration money due lier, to 

wit, the sum of $4,500 and has p1arted with her 
property witho11t the consideration being paid or 
secured to lier. 

Com1)lai11ar1t is witl1out adequate remedy in 
the courts of law and therefore prays: 

1. That the said Franlr Calabrese an.d Dom-
enica Calabrese, l1is wife; Sam l\fonistere and 
Josephine M:on.istere, ]1is wife, and the Columbia 30 Realty Co. may answer this bill or complaint and 
each statement therein made. 

2. Tl1at tl1e said Frank Calabrese, Sam Mon-
istere and the Columbia Realty Co. be decreed 
to sec11re unto the said complainant the said sum 
of $4,500 by a mortgage or other security on. the 
premises as afore said conveyed by the complain-
ant to the Columbia Realty Co. and that the com-
plainant have, upon said premises, a lien for the 

40 amount of $4,500 or such other sum as it shall 
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be a.scertained to be due of the consideration 
mo11ey agreed to be paid under the contract 
hereinbefore mer1tion.ed, and that in default of 
the payme11t a11d satisfaction of such lien that 

. ·• . . . . . -

the said premises may be sold under the direc-
tion of this Court for the satisfaction of such lien 
so im.pressed upon said lands and p.remises, a.nd 
in case a. deficiency should arise from said sale, 
that the defenda .nts may be ordered by this Court 

\ to pay said deficiency, together with interest an·d 
costs to this complainant. 

3. That a ,vrit of subpoena may issue com-
manding said defendants, and each of them, to 
answer tl1is bill of complaint and abide by such 
decree as this (;ourt may make in the premises. 

DAVID F .. ,)~4R 
· Solicitot'o! _ c. • 

10 

20 

30 

40 
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Notice. 

NOTICE. 

IN CHANCERY OF NEW JERSEY~ 

Between 

10 FRANCES D. MAIORAN, 
C omplaina1it, 

an,d 

FRANK CALABRESE, SAM MoN-
ISTERE, DoMENCIA CALA-
BRESE, JOSEPHINE MoNISTEllB 
,and CoLU1VIBIA REALTY Co., 

Def enda1its. 

01i Bill, &c. 
Notice. 

20 To David F. Barkman, Esquire, Solicitor for 
Complainant, Babbitt Building, Morristow11, 
N. J. 

DEAR SIR: 
TAKE NoTICE that on Tuesday, Marcl1 2, 1926, 

at ten o'clock in the forenoon or ·as soon there-
after as counsel can be heard, I shall appear be-
fore the Chancellor at the Chancery Chambers 
in the Prudential Building, Newark, New Jersey, 

30 · for an order to strike 011t tl1e bill of complaint 
filed i11 this cause as against the defendants, 
Frank Calabrese, Domenica Calabrese, Sam 
l\fonistere and Josephine Monistere and Colun1-
bia Realty Company, on the fallowing grou11ds: 

1. Want of equit} 7 • 

2. No cause of action. 
3. l{emedy, if any, in the courts of law. 

Yours respectfully, 

40 
EGIDIO W. MASCIA, 

Dated February 23, 1926. 
--' 
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Decree of Dismissal. 

DECREE OF DISMISSAL. 

IN CHANCERY OF NEW JERSEY. 

Between 

FnANCES D. MAIOH.AN, 

C ornpla1i1ia11i, 

and 
FnANir CALABRIDSE, et als.,. 

Defe1idarits. 

On Bill, &c. 
Order 
Strilci1-ig Out 
Bill of 
Complaint . 

This · matter coming on to be heard in tl1e 
prese11ce of David F. Barkman, Esq., Solicitor 
for the Complainant, and Egidio W. Mascia, Esq., 
Solicitor of the -Defendants, and the Oourt havi11g 
heard argument a11d having considered tl1e 
matter; 

IT Is on this 10th day of March, 1926, ORDERED, 
that the bill of complaint be and the same is 
hereb"jr dismissed with costs to be taxed. 

EDWIN ROBERT W ALI{ER, 
C. 

Respectfully advised, 

ALONZO CI-IURCH, 

Vice-Cha11cellor. 

10 

20 

30 
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MEMORANDUM OF VICE-CHANCELLOR. 

IN CHANCERY OF NEW JERSEY. 

Betw ·een 

FRANCES D. MAIORAN, 

Coniplainant, 
a11id 

FRANI{ CALABRESE, et als., 
Defendants. 

JJ!l enioran-
du1-n. 

This memorandum is not to be published in th.e 
official or u11official reports. 

David J1-,. Barkma11 for complainant. 
20 Anthony R. Finelli for defendants. 

CHURCH, V.-C. 
This is a motion to strike out a bill. The bill 

was filed to enforce a vendor's lien upon lands 
situated in Madison, New Jersey, co11veyed b_)r 
complainant to defe11dants in exchange for lands 
of the defendants in Garwood. Tl1e complair1-
ant desires to rescind part of the contract but 
also desires to k:eep a. portion of ·defendants' 

30 property· and impress a claim for damages for 
deceit a11d fraud on balance. He does not desire 
to rescind in full. Ile must either rescind in full 
or not at all, in my opinion. In other words if 
he desires recision, he must put the vendor in the 
sta.tu qu.o. See Kv ·eda.r v. Sha .piro, 98 N. J. L. 
225. 

40 

It would appear from the bill tl1at exchange 
of property was made and that the complainant, 
after deeds ,v.ere passed, decided that the prop-
erty he received was not as valua .ble as he was 
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Jyf emorandu .m of Vice-Chancellor. 

led to believe it to be ·and states that he was not 
sho·wn the real property conveyed but other prop -
erty. 

It seems to me that the doctrine -of cavea.t 
emplor would a.p·ply here and that the ~ase o_f 

.. · .. ·, ·-- . .. . .. - . 

Schweitzer v. Natio11ia.l House and Farms Asso -
ciatioft, 117 Atl. 701, is in point. 1 o 

I shall the ref ore advise a decree dismissing 
the bill. 

• . ,r.. •· • • 

20 

30 

40 
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Notice of App ,ea.l. 

NOTICE OF APPEAL. 

NEW JERSEY COURT OF ERROI{S 
AND APPEALS. 

Betw ,een 

FRANCES D. MAIORAN, 
Complain .ant, 

an,d 

FRANK CALABRESE, SAM MoN-
ISTEHE, DoMENCIA CALA-
BRESE, JOSEPHINE MONISTERE 

·and CoLu:MBIA REALTY Co., 
Def endanis. 

On. Bill, (f;c. 

Notice of 
Appeal. 

The complainant, Frances D. Maioran, hereby 
a,p,p·eals from , the decree bearing d,ate March 
9, 1926, in the ,above entitled ca,use, wherein it is 
ORDERED, ADJ.UDGED AND DECREED that the bill of 
complaint of the complainant be struck~ out, to the 
Court of Errors and Appeals, in the last resort 
in all cases. 

Dated at lv[orristown, N. J., March 11, 1926. 

DAVID F. BARKMAN, 
Solicitor and of Counsel with · 

the Complainant. 

I conceive tl1ere is good cause for appeal ir1 the 
above stated cause. 

DAVID F. BARI(MAN, 
Of Counsel with Complai11ant. 
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', 
; ' ' 

PETITION OF APPEAL. 

NJ}J"W ,JliJllSJjJY COURT OF ERllOllS 
AND APPEA.I--'S. 

BetuJecn, 

FRANCES D. MAIORAN, 

C ornpla.i1ia11J-A ppellant, 

a1id 

FnANir CALABRESE, SAM MoN-

ISTERE, DoMENCIA CALA-

BRESE, ,J OSEPIIIl~E :MoNISTERE 

a11d CoLUMBIA REALTY Co., 

Def en1da,nts-A ppellees. 

Ort l]ill, <-eo. 

J)etit ,ion of 
Ap1Jeal. 

To the N e·w Jersey Court of Errors and Appeals: 

The petition of Frances D. Maiora11 respect-
f ullv shows : ., 

1. That she appeals from the order of the 
Court of Chancery entered in the above entitled 
matter wherein it was ordered, adjudged and de-
creed tl1at the bill · of complair1t be dismissed, 
because tl1e Court erred in dismissing said cause 

20 

as the complaint set forth an equitable cause of 30 
action against the def e11dants. 

D. F. BARI(MAN, 
Solicitor for and of Counsel 

with the Complainant-Appellant. 

Due and legal service of the within petition is 
hereby acknowledged. 

EGIDIO W. MASCIA, 
Solicitor of Defendants-Appellees. 

40 
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ANSWER TO PETITION OF APPEAL. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

Between 

I FRANCES D. MAIORAN, 
Complain ,ant-Appellant, 

a11,d 

FRANK CALABRESE and Do-
MENICA CALABRESE, his wife, 
SAM MoNISTERE an ,d Do-
. MENICA MoNISTERE, his wife, 
an ·d CoLu:MBIA REALTY CoM-
PANY, 

On 
Appeal, &c. 

An .sw1er to 
Petition of 
Appeal . 

20 Defendan,ts-Respondents. 

Tihe ans,ver of the· above-name,d defendants to 
the petition of app ,eal of t 1he above-named ap-
pellant: 

T 1he,se re-spon ·dents, not aeknowledging all or 
a11y of the matters which in the said petition 
of app ·eal a.re contained to be true, for answer 
thereto, ne-vertheless, say and •admit that a de-

30 cree was on the ninth day of March last past, 
made and e-ntered in the Court of Chancery, in 
the eau ·se for that purpose mentioned in the said 
petition, a,s is therein stated; but .as to the sub-
stance an :d form thereof, these respondents pray 
to ref er thereto when t:he ,same shall be pro-
duce-d. And these respondents are advise ·d and 
believe that the 'Said ,deeree is agreeable to 
e-quity, and they pray t!h.at the same may be 
affirmed with costs to be a·djudged to these re-

40 ,spondents. 
EGIDIO W. MASCIA, 

Soli@tor for Def en:dants . . - ,. . 
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New Jersey Court of Errors and Appeals 

Between 

FRANCES D. MAIORAN, 

Complain ,a,n.t-Appellan.t, 

an.d 

FRANK CALABRESE, SAM MoNIS-

TERE, DOMENICA CALABRESE, 

JOSEPHINE MoNISTERE AND 

CoLUMBIA REALTY Co., 

Def en.da.nts-Respon ,dents. 

On. Bill, &c. 

On Appeal 
from 
.Decree in 
Cha,ncery. 

BRIEF OF COMPLAINANT-APPELLANT. 

Facts. 

This. bill wa,s filed for the purpose of establish- • 
ing a ve11dor's -lien up,on premises conveyed by· 
the eomplain ·ant, Frances D. Maioran, to the 
Columbia Realty Co., a New Jersey corp -oration. 

The bill 1sets forth i11 par ,agraph 1 a ,deiscrip-
tion of tl1e property which wa.s conveye 1d by 
the said Franc.es D. Tufaioran and her husban ,d to 
the Columbia . Realty Co. in ex·change for -prem-
ises ·conveyed by the 'Said Columbia Realty Co. to 
the complainant. This wa.s in accordance vvitl1 
a ,contract made by the said Frances D. Maiora11 
with Frank: Calabre-se and Sam Monistere with 
their respective wiveis. The contract w•as pecu-
liar in one re,spect. The property to be con-
Ve}red by Calabrese and Monistere was not all 
in their 11ames and the contract was divide-d into 
three parts, designated in said co11tract as par-
cels A, B and C. Parcel A was a tract in Gar-
wood, Union Count)r, New Jersey; parcel B was 
a tract in G-arwood, U 11ion County, New Jersey, 



·2 ,. . 

and parcel C wa1s a tra,ct in Cranford, · Union 
County ·, N'ew Jersey. Parcel B' of the p,remiHe·s· 
was owne.d by Jose:ph . Andaioro an·d· · F ,a.nnie, · his · 
wife, .an :d the title was not in C·alabrese or Mon-
istere, ,although they agTeed to •convey it. The 
amount, a.s set forth in the contract, by Cala .brese 
and Monistere, upon p·arcel C wa.s the sum of 
$9,500 (paragraph 3 of the complaint, P. C. 
p·age 4) with an encu,mbrance thereon -of $5,000· 
leaving · a net v,alue of $4,500. Prior to the ex-
ecution of the contract the . ·complainant and de-
fendants, C.alabre ,se and Monistere, examinecl 
the ground sup .. posed to be ,set forth and -desig-
nate •d in the contr ,act as parcel C. The defend-

- ,·, ants -Calabrese and 1\fonistere showed unto com-
plainant building lots situate,d on Burn 1Siide 
avenue and represented that they were the 
owners of the property and set the -price. Com-
plainant relied upon the repreisentations made 
as to the situation of the property, duly ex-
ecuted ·a deed, an,d receive-d from the said Cala-
brese a.nd Monistere ·deeds for parcels A and C, 
and a d~e-d for parcel B f ;rom Jos.eph Andaioro 
and wife, so that there were reall'y three con-
tracts in one, ,an:d separate ·deeds made for the 
same to carry out this theory. 

Afterward ·s, on or about August 20, ~925 (par-
agraph :s 4 and 5 of the complaint, P. C. p·age 5 ), · 
complainant en·deavore-d to sell parcel C a11d 
then ,discovered that the lots in p•arcel C were 
not the lots which she h.ad purchase ·d froin tl1e 
s-aid Calab-rese and 1\fonistere. The lots desig-
nate ·d in the deed ,vere infe-rior and of no val11e 
over and above the $5,000 mortgage thereon. Sl1e 
immediately offered to ·reconvey to the .said de-
fendants parcel C and ,deman ·ded the a,m·ount of 
the purchase money unpaid, wl1ich request was 
refused. 
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I. 
Defendant admit the fact,s as set forth in. the 

bill ~y th.eir motion to strike out the complaint. 
The def end ,a.n.t,s, by moving to . strike out the 

bill of complaint, have 1admitted ev-ery material 
allegation therein. 

In Londen ,slager v. Pa ,cific Improvemen,t Co., 
the Court of Errors and Appeals, without dis-
senting vote, eonfirme-d the opinion of . the Vice-
Chancellor. 93 N. J. E. 218; 115 Atl. 752. 

The Vice-Chancellor says in his opinion as to 
the effect of a motion to strike out as follows: 

'' I am satiisfied that the several motions 
made herein to strike . the bill from the files 
must be .denied. On these motions counsel 
for ,def end ,ants have measureably overlooked 
the requirement that the averments of the 
bill -can alone be considered and that all 
such averments must be accepted as true.'' 

In Board of Com'rs of Borough of Vin ,eland 
v. Maretti, 93 N. J. E. 513; 117 Atl. 483,. Walker, 
Chancellor, held: 

'' A motion to strike out a bill of com-
plaint on the ground that it discloses no 
cause of aietion is substituted by rule 67 
for a demurrer under the former practice; 
and like a demurrer admits every allega-
tion in the bill which is well pleade.d. '' 

The defendants then a,dmit that they exhibited 
to •complainant la11d which they said they owne ,d 
and then substituted other lan -d for it. They 
admit the separate valuation of the land desig-• 
nated as parcel C in the contract and its value, 
they admit the off er to return the property not 
purchased by the complainant an·d the refusal 
to pay to complainant the amount ag-reed upo11 
a,s the value of the land pointed out to com--
plainant and which tl1ey did not own. I11 other 
\tvords they fully an·d comp}etelJr admit the fraud. 

<(,_. 



II. 
A Court of Equity is the proper court to de-

termine ca,uses of a,ction of this character. 
U n,der the •decisions ren -dered in our courts 

there 'can ;be no question that this a:ction is 
elearly an equitable one an·d that the case was 
p·roperly b:rought in the Court of Chancery. 

The following ea:se.s hold that a.c:tions for fraud 
are properly broug ·ht therein. 

Stra .us .v. Norris, et al., 75 Atl. 980; 77 N. 
J. E. 33, Stevens, V.,-C. ''It is conee-de-d by 
demurra .nt 's counsel that this court h.as g·e,n-
era1 jurisdiction in eases of frau .d. The rule 
is thus stated by Justice Dixon in Eg ·ger ,s · 
v. An .derson, 63 N. J. E ,q. 265, 49 Atl. 579, 55 
L. R. A. 570, 'in delivering the- judgme-nt of 
the Court of Errors and A·ppeals. 'The 
C;ourt of Chancery · possesses ,a general juris-
,diction in ea 1ses of fraud, as w·ell in cases 
where the remed~y ,at law is plain, adequate, 
and complete as in other cases; but where 
the reme-dy at la .w is plain, a:de,qu·ate, a.nd 
edmplete, the Court of Chancery is relucta11t 
to exercise its jurisdiction, and will not 
do so unless the a·dministration of ju ,stice 
will thereby evidently be facilitate.d.' I:t;1 
the ease in hand it appe-ar:s to me that 
the a.dministration of justice will be fa.cili-
tate-d if this court takes jurisdiction. In the 
first place, if the eomplaina.nt should .sue-' at 
law and should be able to show that the 
reprHsentation "ras mat _erial an,d false in 
fact, but should be unable to show that it 
was false to the knowledg ·e of the person 
making · it, he would fail; while here he would 
·suecee-d. It would be an evident hardsl1i1> 
to sen·d him to law and then, if he, failed, 
give him a re,medy in this eourt, when t_his 
court is fully competent to pass upon the 
whole question. If, a.s the bill alleges in 
the alternative, there wa,s mutual mistake, 
this court alone would be competent to deal 
with it.'' 
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III. 
Relief can b·e given by imposing a vendor's lien 

on the premises conve·yed to defendants. 

This is a. most proper case to exe-rci·se the 
!)Owers of the eourt. in substaining · a vendor's 
lien on the premises conveyed by com.plain-ant 
to defen :d·ant, ·Columbia Realty Company. This 
comp •any received from eomplaina ·nt valuable 
Ilroperty which has been pai ,d for only in part. 
The pa.rt un ·paid is readily ascertainable. The 
con,sideration moving to ,complainant vv·as in three 
separate parcels two of these p•areels (A & B) 
are not subject to question. The third parcel 
(C) is .a definite p·art of the consideration an ,d 
is clearly set by tl1e •defendant at $9,500 subject 
to a mortg ·age of $5,000 leaving an amount due 
complainant of $4,500. How can c:om·plainant's 
rig ·hts be preserved except by vendor's lien 1 It 
seems that the · very nature of the case is one 
J)·articularly within the seope of the protection 
of a vendor '·s lien. If this is grante ·d, def end-
ants are not out anything ·. They have received 
,vh,at they bought a.nd they have not given more 
th.an they agreed to pay. 

The law relating is clearly set forth in tho 
following cases: 

Bliss v. Lin .den Cernetery Ass'11i, 90 N. J. 
Eq. 404; 107 Atl. 594, Backe-s, V.-C. '' It is 
not que-stione ,d that in the ordinary ease of 
sales of land where the purchase money is 
unpaid the ven -dor has a lien. 'It is well 
est ,ablished in this court that where land 
is conveyed and the purchase-money for it 
is not paid, and no distinct security for the 
payment of that money is taken in its 
stead, a con,structive trust arises, and the 
,rendee is considere ,d as the trustee of tho 
lan ,d for the vendor u11til the purchase money 

\ is paid. The vendor thus obtains an equi-
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table lien upon the land for the purchase 
money, which is go,od ag·ainst the vendee 
,an ,d his heirs ·and all persons takin.g from 
them a!S volun:teer ,s, ·and also against pur-
chase-rs from them for value with notice 
that the purchase- ·mon .e·y is unp .ai,d, and is 
unenforce,able only against purchasers for 
v1alue in guod faith without such notiee '. '' ' 
Action . v. Wadding-ton ., 46 N. J. Eq. 16, 18 
Atl. 356. 

Kn.ickerbocker Tru ,st C<J. v. Ca,rteret Steel 
Co., 79 N. J. Eq. 501; 82 Atl. 146, Howell, 
V.-0. _ '' The doctrines concerning · vendor's · 
liens are firmly established in our _ juri ,s-
prudence. They .give to the g·rantor or 
ve-ndor who has pa.rted with the title to his 
property an equitable lien on the property 
conveye ·d, to s.ecure the p·ayment of the pur-
chase money. It is n:ot a rig ·ht which neces-
sarily arises out of contract; it is r 1ather an 
equity riaised out of the circu ,mstanees, 011 
the g-ro11nd of a con,struetive trust, to pro-
tect the vendor to such extent as may be 
necessary; a.nd it is 1diflicult to see how, as 
between the parties, the force or effect of 
the lien could be- enha .nce·d b,y a mere agree-
ment that a vendor's lien should be reserved. 
Graves v. Coutant, 31 N. J. Eq. 763; Stiekle 
v. High Stan -dard Steel Cumpany, 78 N. J. 
E ·q. 549; 80 Atl. 500. T·his lien, however, 
may be lost by a distinet waiver of it, or _ 
,by a transfer of the title by the grantee to 
a purch ·aser for value and without notice. 
A gr.an tee or mortg ·a.gee from the v·en·dee 
who has notice, or is in such circumstances 
·a1s that he is p•ut upon inquiry, would take 
title to or a lien up.on the premis.es, sub-
ject to the lien of the vendor. These prin-
ciple 1s are very clear an ·d plai11. Vandoren v. 
Tod -d, 3 N. J. Eq. 397; Butterfield v. Okie, 
36 N. J. Eq. 482.'' 

Applying the doctrine above set forth com-
plai11ant is ele 1arly entitle ,d to- her lien upon the 
premises parted with under tl1e circum ,stances 
hereinbefore set forth. 
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IV. 
It makes no difference to complainant's right 

for a lien because the consideration was in part 
exchange of l~nds. 

The sale W'.aS in part an exchange of land . 
The complain.ant co-nveying her property for 
other prop ,erty in exc:hang·e there£ or a.nd a cash 
consideration. 

The rule in ,such ease is set forth in 39 Cyc. 
1801, See. 11. 

Vendor and Purchaser, 39 Cyc. 1801, Sec-
tion 11. Exchang ·e of Ijand. · '' The mere 
fact that a sale of lan.d l1as taken the form 
,of an exchang ·e, thiat is to say, that th.e buyer 
pay .s the purchase-price or part thereof in 
other lands, does not necessarily prevent 
the ven ·dor from having a l~en upon tl1e la11d 
conveyed b,y him. And where persons ex-
change land, and the lan ·d of one of the ,m is 
encumbere-d by a mortgage, an,d ,a lien for 
indemnity is reserved on the land exchang ·ed 
for the encumbered land, such lien is in 
effect a purchase-mone) 7 lien. and a11 execu-
tion sale should be made subjeet thereto. 
Where a purcl1aser of land wl10 gives other 
land or property in payment or ex-ch,ange 
frauduler1tly makes a false representation 
as to the qu·ality, quantity, or value of such 
other land or property, which forms a mate-
rial i11ducement to the sale, the vendor has 
ian equitable lien for the difference between 
the value of s11cl1 other land or propert) 7, 

as represented, and the actual value.'' 

In the case under discussion, defendants 
falsely represe11ted themselves to be the owners 
of valuable property which they poi11ted out to 
eomplainant, vvhereas they did 11ot own such 
land, consequently there was an entire failure of 
consideration to the extent of $4,500. 
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-Benn,ett v. Ship ,l.ey, 82 Mo., p. 448. ''Ex-
change of L,an ·ds ; Deeid of Trust, transfer of: 
Equity: Vendor's Lien; Homestea·d; Dower. -

Where B & D exchanged land ·s, D promis-
IIng to trans£ er •deed of tru.st, in wh.ieh l1is 
wife had not joined, from th .e land tradecl 
B to th .at received from B, but ,deed inscrl--
vent without ma.Iring· the tra11sfer, and B 
lost the land obtained from . D by sale u·nder 
the trust deed, equity will give B a lien on 
the la11d tra ·ded to D for the p11rcl1ase price 

, thereof, and the homestead and dower right 
of D' ,s widow will be subject to such lien. · 
But B having · quitclaime-d to the cestuj que 
trust for $500 after the trust sale, for tl1e 
purpos.e of div·esting · the widow of lier 
dower, his vendor's lien will be reduced tl1at 
amount.'' 

Auburn v. Settle, N. Y. ;Sup •. Ct. Reports, 
3 Thom .son, p.- 258. '' Plaintiff ex.ehar1ged l1is 
farm for defendant's hotel under :an ag-ree-
ment whereby $500 was to be paid by de-
fendant in. proc ·uring a ·discharge of a mort-

-gage which one II held upo11 the l1otel, and 
the substitutio11 of a new mortgage to II 
on his farm. After the exchange defe11da11t 
was 11nable to i11duce II to m·alce the sub-
stitution; held th.-at plai11tiff had a vendor's 
lien upon the farm to th.e-extent or the $500; 
and that a mortgagee or vendee from de-
fendant, with k:nowledge of tl1e facts, l1ad 

· no rig.hts wl1icl1 would prevent plaintiff from 
having full e1quitable relief.'' . 

Smith, J., on p-. 259, relative to vendor's 
. __ liens says as f o.llows: '' It is an o]cl a1Hl 

well settled a.octrine of th.e courts of eq11ity 
that wl1en. the vendor of . lan _,d convey 's the 
-estate , and delivers possession ·vvit11out re-
ceiving · the purchase-money, he retain.s a 
lien upo11 the lan.d for the unJ)aid purchase-
money. 2 Sugde11 -on Ve11dors (14tl1 Ed.) 
671; 2 Story's .Eq. Juris. (11th Ed.), Sec. 
1217-1218-1219-1224; 4 I(e11t 's Com. ,152. Tl1e 
lien of the ven .d.or remains un.til pn;yn1en.t of 
the consideration for tl1e land 11ot only as 
betwee11 Ven ·dor a11d Vendee, but as aga~nst 
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voluntary ereditors or purehasers under the 
vendee with notice of the- ven ·dor's rights 
of equity. 2 Story' is Eq. Juris., Sec. 1225-
1228; Maekreth v. Symmons, 15 Ves. 330, 4 
Kent's C:om. 152. '' 

Continuing Auburn~ v. Settle, page 260. 
'' All the ea-ses hold that the- lien remains 
until ,dis-charged by payment. of the con-
sideratior1 or waiver of the same, and the 
burden of proof is on the purchaser to estab-
lis-h su,ch waiver. 2 Story ·'s E ·q., Sec. 1224. 
There is in tl1is case no waiver--no new or 
,other security was taken for this $500.00. 
The plaintiff e-xecuted his deed of said farm 
and took l1is conveyance of the . hotel prop-
erty u·pon the express assuran:ee of the de-
fendant and l1is friend Little, an ,d under-
1sta11ding that tl1is $500.00 would be trans --
£ erred from tl1e l1otel property by Heir to 
the farm immediately. 

If tl1e plaintiff car1not retai11 a11d enforce 
this lien he is in effect defrauded of the 
$500.00 part of the price of his own land, 
tl1e arnou11t of the Heir mortgage remaining 
a lie11 011 the property purchased by him. 
It is the province of the courts of equity 
to prevent such wrongs. Equity powers 
are conferred up -on tl1e courts and exist for 
. · t l '' JUS sue 1 eases. 

V. 
Complainant not required to rescind contract, 

she seeking to enforce its consummation by a 
vendor's lien for the unpaid balance. 

It is undoubtedly the law that where a party 
,seeks to recover back the property which has 
been conveyed to another party that a rescission 
must be offered, but where party seeks only to 
have what has been agreed to be pai ,d this is 
not the rule. 
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In Tobey · v. McAlister, 9·; Wis., p. 463, this very 
point is :ably ·dis:eussed, tl1e · Con.rt s-aying (p. 
469): 

'' It Wais sug ·gested that the re -S'pon·den.t, by 
retaining that portion of the consideration 
money rec 1eived, while he proeeed.s to con-
fine his. right to a ven ·dor's lien for the ' re-

. mairider, was seeking to ·affirm a eontr:aet 
in p.art, ,and disaffirm it in p.art which it 
was insiste ·d he eould not do ; :and in sup-
port · of this position wei were ref erred to 
the case of Weed, et als.., v. Pag ·e, &c., 7 Wis. 
503, and other eaises to the s.ame-effect cit.e-d 
u-pon the brief of the counsel for the a.p-pel-
lant. We 1d·o not thin!{ the principle . of those 
eases is in eonflict with ·anything <;].ecided 
in the one un ·der eo11sideration. 

In those cases a party sought to rescind 
a contract on the grou11d of fraud and re-
cover the propert~y s,old without restoring 
or offering to restore, ,vhat he had received 
up ,on the sale; in the ])resent ease, the re-
spo11dent by proceedi11g to enforce his lien, 
affirms the original eontract. All he asks is 
the consideration agreed to be paid for the 
land. He is willing the appellants should 
l{eep the land if the3r will only p,ay the pur-
chase money. Havi11g got a conveya .nce to 
the estate, and 11ever ha .vi11g paid the full 
eonsidera tion mone')r, the court will enforce 
the implied lien for th.e amount unpaid.'' 

In our own State, Stra .us v. Norris, 75 Atl. 
980, 77 N. J. E. 33, clos,ely resembles the present 
,~ase in principle : 

STEVENS, V.-C. '' The bill ·alleges that com-
plainant entered into a contract with defend-
ant Norris on July 22, 1908, whereby · Norris 
sold and agreed to cor1vey to Stral1s certain 
farm lands 'co11taining 82 acres, more or 
less, bo11nded on the i1orth b')r the Chapel 
IIill road and lands of Corcoran, and east 
l1y lands of Parmly, and on the south by 
N avesink road, and on the west by the N e,v 
Jersey Southern R. R.' for the price of 



$37,500. The agreen1ent was carried into 
effect by a eonveyance and the payment of 
all tl~e purel1ase money. The bill alleges 
that 1t was orally represented b,y Norris 
that the pren1ises contained an area of 82 
acres, and were part of a larger tract cor1-
taining 115 acres, and that, although the 
purchas,e price was fixed at a gross sun'. 
nevertheless, in agre,eing upon it, Strau'S 
relied upon . isaid rep ,res-enta:tion and said 
price was fixed at the rate of a.p.proximately 
$450 per aere. The bill further alleges that 
Straus entered upon the la11d, and had sp<--~nt 
several thousand dollars in tl1e improvf~1ne11. 
of it, before he ·discovered that the repre-
sentation was ·false in fact, and that the 
p•re1nis,es contained only 69.71 .aeres. JJ1

~ 

sues to reco, 7er back so much of the consid-
eratio11 paid as ,vould represent the differ-
ence in value between a tract of 82 acres and 
one of 69. 71 acres.'' 

There was no · rescission in this case or off er to 
return .. all the acreage an 1d demand for all the 
money back, y·et the C:ourt gave relief. 

VI. 

The doctrine of Caveat Emptor does not apply 
in this case. 

The rule of caveat eniptor on the ' sale of real 
property is stated as follo,vs,: 

39 Cyc., page 1278, d. '' The doctrine of 
ca.veat emptor applies to contracts for the 
sale of real property or some interest there-
in, as well as to contracts for tl1e sale of per-
sonal property. But the rule of caveat 
emptor 011ly requires the exercise of such 
care and atte11tio11 as is exercised b•y ordi-
narily prt1dent men i11 like business affairs, 
and 011ly ap •plies to defects which are oren 
and patent to the senses. ..._~rid the doctri.ne 
does rtot apply i1i cases of positive fra .u,d or 
misrepreserttation by the vendor as to a mr;t-
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terial fact, where the purchaser, acting with 
reasonable prudence, had a. rig ·ht to rely and 
did rely upon the representation.'' 

In Tu ,rner v . . Houpt, et itx., 53 N. J. E. 526, 
the Court held: 

'' 1. False · representations, knowingly 
made by a vendor to .a vendee previou.s to 
the sale, as to tl1e chara .cter, condition and 
value of the property, are p-resumed to have 
influeneed the mind of the, p·ureh .ase-r, even 

. though he had full opportunity to obs,erve 
a.nd know the actual truth, and the burden 
is on the vendor to prove clearly ·that s11cl1 
false representation ·did not ir1fl11ence the 
vendee i11 making the sale.'' 

VII. 
·C-onclusions. 

The defendants in this cause moved to strike 
out the bill of con1plai11t beea11se of: 

a. vVant of equit~r. 

b. No cause of action. 

c. Remedy, if any, in the courts of law. 

The Vic.e-Chancellor gra11ted the motion, but 
it is respectfully submitted that the Vice-Chan-
eellor erred in his decision, and that the defend-
ants l1ave rested their case on the said motio11 
to strike out, and it ap1)earing that all the n1a.-
terial facts in the bill have been admitted, th.e 
decision of the Vice-Chancellor should be over-
ruled, and complainant asks that a decree be 
entered esta .blishing said vendor's lien for the 
amount called for in said bill. 

Res,peetfully submitted, 

1). ]j7 _ BARKM.i\.N, 
Solicitor and of Counsel with 

the Complaina11t. 
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qou,t or JE,,o,s and 21pprats 

Between 

FRANCES D. MAIORAN, 

Complainant-Appellant, 

and 

FRANI{ CALABRESE, et als., 
Defendants- .Re 1spondents. 

On Bill to En-
force Vend-
or's Lien. 

BRIEF OF THE , RESPONDENTS. 

T·he comp1ai11ant desires to rescind that pa.rt 
of the contract relating to the land deseribed as 
Pa.reel C, b•ut desires to keep the other lands 
ealled , P ,arcels A and B, and she never offered 
to return the sum of $3,000 which these defend-
ants paid to him on account of the exchange of 
properties. The learned "'\l ice Chancellor held 
that if the complainant would reiscin-d, he must do 
so in fl1ll and put the defendants in st.a.tu quo. 
The complainant might have maintained 1an ac-
tion for deceit against the person guilty of fraud; 
or he might have waived the fraud and proceeded 
for a breach of the original contract; or, having ' 
legally rescinded the contract, he may, in an ac-
tion of assumpsit, recover back whatever he had 
paid upon it. 

It is established law in .our state that when 
the suit is on the ground of resci )ssion of the 
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contract, the complainant must show that the con-
tract on which the :µioney was paid, has, in leg,al 
effect, ceased to exist, and that a p,arty seeking 
to rescind a contract, must put the opposite p•arty 
in staitu q1,1;.o, so far as he i,s ·abl~ to do it, and 
1as soon as practicable after discovery of the 
fraud. As long as a party retains .anything re-
ceived, under the contract, and which he might 
have returned, there can be no rescission, a.n:d the 
rescission mu.st be before suit brought. To re-
tain the whole, or part only of what was · received 
upon the contr ,act, is incomp ,atible with its rescis .-
sion, ,and hence the necessity of re.storing wh.at 
had been received upon it. 

Byard v. Holmes, 33 N. J. Law · ( 4 
\T room) 119:; · 

K ved .ar v. Shapiro ( Court of E·rrors), 
98 N. J. L. 225. Opinion b·y Mr. Jus-
tice I{~tzenbach. , 

The respondents- contend that if a complain-
ant b,rin ·g1s a suit in equity, that suit is not founded 
up·on a rescission, b·ut is maint~ined . for a rescis-
sion, and the complainant must offer in his com-
plai11t to return what he has received. If he did 
retain ,vhat he- has received, his remedy i,s to 
bring an action at law . to recover the d·amages .su.s-
tained. T 'heref ore, adopting the f,aets state •d in 
the complaint, the remedy, if any, . is in the courts 
of law. Nor can it be said in this- case th -at. the 
legal relief claimed in this suit is purely inci-
dental and tributary to the eq,uitable relief. 

If rescis -sion is not de-creed, there can be no 
• judgment for money for that legal relief neces-

sarily follows the equitable relief. 
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The Vendor's ' Lien was Waived. 

· The -bill sets forth (p. 3, 1. 3,5) that the defend-
ants did convey to complainant lands described 
as P .arcels A, B and C, and it is the . rule that 
where the complainant takes distinct and in,de-
pendent security or pledge of things . or per 1son1al 
resp:011sibility of third persons, and the like, tl1e 
lien is considered waived. 

T'he bill of complaint in this cause was filed 
~-,ebrua.ry 11th, 1926, ·and it is stated in para.-
graph 2 ( State of C.ase, p. 5, 1. 20-) that the com-
plain .ant discovered that the lots in the deed de-
:Scrib,ed ,as. Parcel C were not the lots which he 
had purchased when he attempted to sell them, 
w·hich was 011 or about August 2'Oth,. 1925. In 
Rei .d1 v. Benzin ,e-Atet . S'.oap Co., et als. (Court of 
Errors and Appeals), 81 N. J. Equity 182, Mr. 
J ·ustice Parker said: 

''It is ,vell settled in. this court that where 
a party has an election to rescind, he mu:st. 
elect promptly, and, having elected, must 
abide by his decision; and that failure to 
rescind within a reasonable time is plenary 
evidence of his election not to do so.'' 

Den1,iis v. Jon .es, 44 N. J. Eq. 513; 14 Atl. 913; 
6 Am. St. Rep. 899·; cz:a1n1piitt v. Doyle, 73 N. J. 
Eq. 675, 70 Atl. 129; Fa~tlkvn,er v. W assm.er, 77 
N. J. E ,q. 537; 77 Atl. 3'41; 30 L. R. A. (N. S.) 
872, where Mr. Justice Garrison, in the Court of 
l~rrors, says : 

''vVe agree with the learned Vice Chan-
cellor that l\tirs. Faulkner purchased the lot 

· in question upon an untrue representation 
of such ,a natl1re that, upon the discovery 
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of its 11ntruth, she was entitled to elect to 
rescind the :sale. We -do not, however, 
agree that such election w.a.s. still open to 
her four months later, when the present 
bill of comp1aint vva.s filed, decla.ring for 
the first time her election to rescin ,d.. At 
this time, viz., November 28, 190.9, her 
right to elect, which .arose on or a-bout July 
10, 1908, 110 longer existed, , not. upon the 
doctrine of laches, discussed . in the eonclu-
sions · filed in the court belo,v, but ·upon the 
ground that the lapse of such .a, length of 
time under the circumsta .nces .afforded 
plen 1ary proof of an election by her not to 
rescind, to which eonclusive effect should 
have been given.'' 

Den,n.is ,r. Jon .es, 44 N. J. Eq. 513, 6 Am. Rep. 
89-9, was decided not upon . the quasi estoppel that 
is in,.,.olved in the doctrine of lac.hes, b,ut upon a. 
totally different ground, viz., th .at of con,duct evi-
dence. 

Authorities cited by Chancellor McGill h.ad set-
tled the law ''that the defrauded party to a con-
tr 1act has b11t one election to rescind ., that he mu,st 
exercise that election . with rea.sonab ,le prompti : 
tude ·after the discovery of the fra .ud, and that 
when once he elects, , he must abide b·y his d,eci-
sion. '' Other cases cited in the opinion had held 
that '' delay in the rescission of the contract is. 
evidence of a ,vaiver of the frau :d and 1an election 
to treat the contract .as valid.'' The ap 1p-roval 
and adoption of both of these line ·s of decision b.y 
this court resulted in De11,;n.is v. Jlo,nes in our hold-
ing '' that, after the app ·ellants had knowledge of 
all the su.bstantial features of the alleged . fra .ud 
and ,vere fully .aware of the deceit which had ,been 
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practiced upon them, they so acted as to afford 
plenary evidence of an election to a.bide b,y their 
contra.ct,'' and that '' their election thus made 

. ' ' was irrevocable.'' 

To the s1a.m,e effect is the case of Cla(}npitl v. 
Doyle, 73 N. J. Eq. 678, 70 Atl. 129. The rule 
of Den,nis: v .. Jio1ies is so clearly state •d by Chancel-
lor l\fcGill that i11 actual practice the only ques-
tion likely to arise is whether or not the delay 
vras such as to vvarrant its application; i. e.) 
whetl1er the vendee 's failure to act extended b,e-
yond the period within ,vhich one would n1aturally 
act who knew that to act effectively he must act 
pron1ptly. The question in itself is n.ot peculiar 
to this class of ca,ses. It is present in all cases 
involving a reasonable time _, concerning which it 
is admitted that no hard and fast rule obt 1ains, and 
also th .at the difficulty that exists in cases that lie 
close to the line disappears with · the lap ,se of 
tin1e that has been permitted to intervene. Thus 
the question whether a lando,vner who is under 
1a duty to make repairs upon notice is in default 
on the very day he had notice or the ,day .after 
may present difficulties that entirely disappear if 
he has s11ffered weeks and months to elapse. The 
case before us is of this latter character, in that 
an election that could in rea tson have been made 
,vi thin a f e,v d,ays or at most .a few ,veeks after 
the right to make it arose was without any ade-
quate excuse that ,vas con·sistent with prompti-
tude of action delayed for months. It is pre-
ci~ely this conduct that ''.as we decided (in Dewnis 
v. J on,es and Cla;m1p,itt v. D1ovyle) .a.fford·s plenary 
proof .of a11 election to abide by the contract which 
is irrevocable. For this reason, the ,bill of com-
plaint should ha .ve been ,dismissed by the Co11rt 
of Chancery.'' 
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The , author"ities are theref1ore to the 
effect t .hat over five 1nonth .s' delay i.n 
the rescission of the contract is evi-
dence of a waiver -of the , fraud and 
·an election to treat the contract as 
valid. 

This distinction was well put by Circuit J ,udge 
S,anborn in the ca.se of WiZs·on. v. Un,ite:d: Stait:es 
C.aittle. Ranch C,o., 73 Fed. 994, 20 C. C. A. 2·41, in 
these words: 

'' vVhen a vendee .ascertains that he has . 
been induced to m.ake a contract · of pur-
chase b,y the fraudulent. misrepresentation ,s 
of his vendor, he has a choice of remedies. 
He may rescind . the contract, restore w·hat 
he has received, and recover back what he 
has paid, or 11e may affirm the contract, 
and recover the damages he has sustained 
b,y the fral1d. He cannot, however, do b·oth. 
It is as ,difficult a. feat to maintain a eau:se 
of action for the consideration paid for the 
purchase on the ground of rescission and 
one for damages for the fraud which in-
duced it, .and for a breach of the contract 
of p:urchase itself, in ~he same action, as it. 
is to ride at the same time two horses that 
.are traveling in oppo ,site directions. Upo_n 
a rescission of a contra .ct of purchase, the 
measure of damag ;es is the consi ueration 
paid •and the moneys naturally expended on 
account of tl1e purchase before the fraud 
,vas discovered. lTpon an. action for dam-
ages for the deceit and fraud which induced 
the purchase, the measure of dam ,age!s· is 
vvhat the vendee has lost. It is the differ -
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ence ·.between th 1at which he had · before, 1 and 
that w·hic.h he had after, the contract of 
purchase w.as made.'' 

These are a11 eases · of rescission b·y act of the 
defrauded party, but the rule is · equally applic-
able where · rescis,sion is tendered or -offered by 
one party to the other, and an election thus given 
to accept or refuse it. Such was the case here ·. 
1T 1he learned Vice Cha11cellor fallowed the prece-
dents, and he was correct in his ruling dismissing 
the bill. 

Th.i.el v. Perkin .s, 92 N. J. E 1quity, p1a.g·e 79, was 
a .s·uit 'by Thiel against Perkin 1s to effect the res-
cission of a conveyance of a corner lot and brick 
building thereon, 011 the ground th 1at the parties 
were under a mutl1al mistake in sup .posing that 
the · b 1uilding rested wholly on the lot, w·hereas 
it encroached upon adjacent p-rop•erty belo ·ngin .g 
to third parties. Alternative relief of ref orma-
tion was prayed for and Vice Chancellor Steven-
son said: 

''I find that the com.plainants are not en-
titled to reformation of the contra.ct of Oc.-
tob •er 2nd, 19t3. If they a.re entitled to a 
rescis ·sion of that contract upon diseovery 
of the e11croachment in November or De-
cember, 1913, and remained entitled to such 
rescission llntil they commenced this suit 
irr November, 1914, I think it is clear that 
by · suing solely for reformation they aban-
don their claim to rescission, and were not 
equit 1ably entitle ·d to such rescis ,sion when 
they amended their bill and changed their 
whole grol1nd of their suit in N ovemb 1er, 
1915, because, on -account of the ruinous 
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condition of the bill, they were unable to 
convey b1ack in the condition it ,vas in when 
they commenced this suit solely for refor-
mation.'' 

In Sc:hvuJ1eitzer v. Na.tiona.l llo11Ase anid Fa.rmis 
Ass' ·n., 93' N. J. Equity, page 6,44·; 117 Atl. 701, 
this. Court, in affirming Vice Chancellor Griffin,; 
struek out 1a bill founded upon a. contract for the 
sale of a plot of land. In additi 1on to the sale 
of the land, the contract provided for the comple-
tion of a b-ungalow then being erected, similar to 
another which the purchaser had ins,pected. The 
p-rayer of the bill was (1) that the defen -d1ant sp,e-
cifically perform the co11tract; (2) that the con-
tract ,b·e rescinded; (3) that the contract b!e re-
forn1ed; (4) th ·at the true value of the lot be ascer-
tained and the sum of money representing the 
diff erenee between the real value th .us 1ascert.ained 
and the contract price be refunded to the com-
plainant. The opinion is b,y ~fr. Ju.stice Black. 
The conclusion being that for a breach of con-
tract and nothing more, the la,v courts have exclu-
sive j11ri1sdiction. 

THE VALUE OF REAL PR \0 1PERTY IS A 
M)A'T:T1ER O:b-, OPINI ,ON, AND c ;A,NN0 1T BE A 
SUBJECT OF I?R,A1JDULE ·NT MISRE ,PR ,E-
SEN )T'AT 1IONS IN THE AB1S1ENCE o ,F R-E~A-
TIONS O·F TRUS ;T AND CONFIDENCE. 

This Court held, in In ,d·u.~striaZ Sa.vi.n.g's an.d 
Loawi Co. v. Gra.ce Fra.1ice:s Pl:u1mm ,er, 84 N. J. 
Equity, page 184; 92 Atl. 583, opinion by Mr. J us-
tice Mint11rn: 

''While that case vvas heard . on the plead-
i11gs and the proofs, nevertheless, the opin-
ion is instructive. For months the . def end -
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ants ha ·d b.een negotiating with the agents 
of the Columbia. Com.pany. No relation of 
confidence existed betvveen them, so that, 
during the interval between their negotia -
tions and the execution .and delivery o.f the 
deed, the defendants were free to verify 
any representations or .state1nents .as to 
value which the agent had made. They ex-
amined the property and its entire environ-
ment, 1and no eff!ort, .artifice or subterfuge 
seems to have been employed to pervert 
their judgment or begroun .d their sense of 
obiservation .and discernment. It will be 
observed that in the instant case, the com-
plai11ant charges frau •d, with intent to de-
ceive her ·and induce her to part with her 
said p,roperty. DID SHOW UNTO HER, 
OR HER AGENT, the valuab ,le property 
which they did not own, of which fact they 
,vere fully ,aware (P .ar. 6 of Complaint; 
State of the Case~ p. 5, 1. 35). The courts 
of equity, like the courts of lavv, do not aid 
parties. who will not use their sense and 
discretio11 and the doctrine of ,c;a,vea.t em,p-

. tor is equally -applicable at law and . equity. 
The applieation of these fundamental prin-
ciples is illustrated b,y the following cases 
in. our jurisdiction : 

J\1iller v. Gregory, \ 16 N. J. Eq. 275; 
V\Tise v. Fuller, 29 N. J. Eq. 258; 
Co11lon v. Roemer, 52 N. J. L,avv 53; 
I-Iallinger v. •Zimmerman, 59 N. J. Eq. 

644. ,, 

rrhe case of T1.JJ1vn.eir V. Ha1u1p1t) et ux ., 53 N. J. 
l~quity, 52·6, quoted . on the appellant's brief is to 
be distinguished because that was a case where 
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the com.plain 1ant, at a time when hiS: mental facul-
ties ,vere we-ak·ened . by· disea.se, w.as! induced b·y 
false and fraudule11t rep:resentations m.ade by de-
f end·ant, to eonvey to defendant a. pieee of land. 
Shortly after,vards, and 1a.fter complainant had 
b:ecome mentally unfit to attend to b-usiness, his 
wife discovered what she supposed to b·e evidence 
of false and fraud -ulent misrepresentations m.ade 
by defendant to her husband, and commenced .suit 
in Chancery in his name to recover the l1a.11d ,so 
conveyed, on the ground of f ra 1ud, specifying the 
matter whieh she diseovered. A would-b ,e p-ur-
chaser from the fraudulent grantee of the land 
so c.onvey·ed, having notice of the suit, inquired 
into these -sp·ecifications of fraud contained in the 
bill, and :satisfie-d hin1self that they were l1ntrue, 
and, ,among others, inquired of the wife, and 
learned from her only what was contained in the 
bill, and al 1so of the incapacity of her husb ·and, 
and purchased . the land. S1ub:sequently, the wife 
discovered amon .g her husb ,and ·'s papers, , evidence 
of other fraudulent representations and caused 
the bill to be an1ended aecordingly and finally 
s-ucceeded· in setting aside the eonvey ·ance upon 
proof of .specifications of fra .ua contained in the 
amendment. It was held by Vice Chancellor Pit-
ney, fallowing a. very e·xha .ustive research, that 
the compliainant w·as not estopp :ed by the answers 
made b,y the wife to the inquiries ma.de by the ex-
pectant purchaser. Of eourse, u11der sueh cir-
eumstances, the burd ·en was . on the vendo-r to 
prove clearly that ·such false representations did 
not influenee the vendee in making the ,sale. 

We resp -ectfully sub·mit that the implied lien 
of a vendor is unique and su,i ge:neris. Indeed, 
the distinction tal{en b•oth 1as to the creation of the 
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lien and those circumstances which . are held to be 
a waiver of it, ate so p•urely arbitrary that the 
mind is .often puzzled to find the reason of them. 
T'he origin and ratio11ale of the lien are so vari-
ously dec.liared, b·ut it is in all essentials the crea-
ture of equity and is as long or short as the Chan-
cellor's ·foot-it is in force only so far as it is 
recognized by courts of equity. In general, it is 
viewed with much d·isfavor as having arisen in 
time,s whose peculiar conditions and institutiorrs 
were alien to our own and as .fostering secret in-
terest in reial property, intending to defeat the 
registry sy'.stem and nullify titles open to the 
world on the pub ,lic records. T'herefore, in order 
that the lien may arise, · it is fundamental that 
there should be and ascertained, fixed considera-
tion, in money -or its equivalent, whereb •y there 
arises a certain absolute debt. The considera-
tion cannot be extended to cover collateral obiiga-
tions, or where it is of such a nature .as not to be 
su·seeptible of accurate ascertainment as to the 
,amount of the charge to b,e impressed · up,on. the 
land. The im.practicability of their performance 
operates. the withholding of equitable relief. So, 
likewise, where the agreement is complieated and 
the ·vendee promises to do other thing ,s besides 
paying the p·urchase price, and the sum total of 
all his promises represents the consideration of 
the conveyance, there is. 1a blen,ding ' or confusion 
so tha.t it is difficult to separate the purchase 
money and the lien will not exist. See 39 Enc. 
of Law, 2nd Ed., page 7 45; citing V am Doreri 
v. To,dd, 3 N. J. Eq. 397. 

In conclusion the bill of complaint does not set 
forth the sum at which each of the re.spective . 
parties to the exchange were v.a~uing their sepa-
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rate p,r:operties, and. we submit that ·a. p,arty should 
not be permitted to come in a court of cons.cience 
.and litigate without expo.sing his hands to the 
scrutiny of the Chancellor. 

We respectfully ,s ,ubD1it t ,hat th:e , de-
cision below is correct a,nd a,s.k for 
an affirDlance of the decree dis1nis-
sing the bill. 

. 

EGIDIO W. MAS:CIA, 
Solicitor . 
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