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SUBCHAPTER 1. INTRODUCTION

7:7E-1.1 Purpose and scope

(a) This chapter presents the substantive rules of the De-
partment of Environmental Protection regarding the use and
development of coastal resources, to be used primarily by the
Land Use Regulation Program in the Department in review-
ing permit applications under the Coastal Area Facility Re-
view Act (CAFRA), N.J.S.A. 13:19-1 et seq. (as amended to
July 19, 1993), Wetlands Act of 1970, N.J.S.A. 13:9A-1 et
seq., Waterfront Development Law, N.J.S.A. 12:5-3, Water
Quality Certification (401 of the Federal Clean Water Act),
and Federal Consistency Determinations (307 of the Federal
Coastal Zone Management Act). Requests for Water Quality
Certification shall also be reviewed in accordance with other
applicable statutes and regulations administered by the De-
partment including the Surface Water Quality Standards,
N.J.A.C. 7:9B. The rules also provide a basis for recommen-
dations by the Program to the Tidelands Resource Council on
applications for riparian grants, leases and licenses.

(b) In 1977, the Commissioner of the Department of En-
vironmental Protection submitted to the Governor and Legis-
lature the Coastal Management Strategy for New Jersey
CAFRA Area (September 1977), prepared by the Department
as required by CAFRA, N.J.S.A. 13:19-16, and submitted for
public scrutiny in late 1977. The Department revised the
Coastal Management Strategy and published the “New Jersey
Coastal Management Program-Bay and Ocean Shore Seg-
ment and Final Environmental Impact Statement” in May
1978. The proposed program covered the CAFRA area only.
In August 1978, the Governor submitted the revised “New
Jersey Coastal Management Program-Bay and Ocean Shore
Segment and Final Environmental Impact Statement” for
Federal approval. The approval was received in September
1978. In May 1980, the Department submitted further revi-
sions, published as the “Proposed New Jersey Coastal Man-
agement Program and Draft Environmental Impact State-
ment.” These revisions incorporated the northern waterfront
area, Delaware River area and New Jersey Meadowlands into
the Program. In August 1980, the Department submitted the
“New Jersey Coastal Management Program and Final
Environmental Impact Statement” for Federal approval. The
approval was received in September 1980. The Department

Supp. 1-20-09



7:7E-1.1

ENVIRONMENTAL PROTECTION

interprets the “public health, safety and welfare” clause in
CAFRA (N.J.S.A. 13:19-10f) and the Wetlands Act of 1970
(N.J.S.A. 13:9A-4d) as providing for full consideration of the
national interest in the wise use of coastal resources as
required under the Federal Coastal Zone Management Act (16
U.S.C. §1450).

(c) Both the Coastal Management Program and the Coastal
Zone Management rules are founded on the eight broad
coastal goals described at (c)1 through 8 below. The coastal
goals express results that the Coastal Management Program
strives to attain. Each goal is supplemented by related policies
that set forth the means to realize that goal. The Coastal Zone
Management rules, including the coastal goals and policies
set forth below, are enforceable policies of New Jersey’s
Coastal Management Program as approved under the Federal
Coastal Zone Management Act (16 U.S.C. §1450). The New
Jersey Coastal Management Program goals and supplemental
policies are:

1. Healthy coastal ecosystems.

i.  Protect, enhance and restore coastal habitats and
their living resources to promote biodiversity, water
quality, aesthetics, recreation and healthy coastal ecosys-
tems; and

ii. Manage coastal activities to protect natural re-
sources and the environment;

2. Effective management of ocean and estuarine re-
sources.

i. Develop and implement management measures
to attain sustainable recreational and commercial fish-
eries;

ii. Manage commercial uses to reduce conflict
between users and encourage water-dependent uses; and

iii. Administer the safe and environmentally sound
use of coastal waters and beaches to protect natural,
cultural and aesthetic resources, promote safe naviga-
tion, and provide recreational opportunities;

3. Meaningful public access to and use of tidal water-
ways and their shores.

i.  Preserve public trust rights to tidal waterways
and their shores;

ii. Preserve and enhance views of the coastal land-
scape to enrich aesthetic and cultural values and vital
communities;

iii. Conserve and increase safe, environmentally
sound, and meaningful public access from both the land
and water to the tidal waterways and their shores for
recreation and aesthetic experiences;

iv. Enhance public access by promoting adequate
affordable public facilities and services;

v. Balance diverse uses of tidal waterways and their
shores; and
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vi. Protect, enhance and promote waterfront parks;
4. Sustained and revitalized water-dependent uses.

i.  Encourage, sustain and enhance active port and
other water-dependent facilities, and maritime uses;

ii. Encourage the redevelopment of inactive and

under-utilized waterfront facilities for port, water- .

dependent and maritime uses;

iii. Conserve waterfront sites for water-dependent
activities; and

iv. Manage dredging in an environmentally sound
manner, promote environmentally sound and econom-
ically feasible dredge material management practices
and preserve historic dredged material placement sites;

5. Coastal open space.

i.  Preserve, enhance and restore open space includ-
ing natural, scenic, historic and ecologically important
landscapes that:

(1) Provide opportunities for passive and active
recreation;

(2) Protect valuable wildlife and plant habitats
and ecosystem health, foster aesthetic and cultural
values;

(3) Minimize natural hazards; and

(4) Abate impacts from nonpoint sources of pol-
Iution;

ii. Promote and enhance public access to and use of
open space where appropriate; and

iii. Promote strategies for the creation of open space;

6. Safe, healthy and well-planned coastal communities
and regions.

i.  Manage coastal activities and foster well-planned
communities and regions that:

(1) Encourage mixed-use redevelopment of dis-
tressed waterfront communities including underutil-
ized, abandoned and contaminated sites;

(2) Promote concentrated patterns of develop-
ment;

(3) Ensure the availability of suitable waterfront
areas for water dependent activities;

(4) Sustain coastal economies;

(5) Create vibrant coastal communities and water-
fronts;

(6) Conserve water supply;
(7) Protect the natural environment;

(8) Minimize the threat of natural hazards to life
and property;
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(h) The ultimate decision on the requirement for a cultural
resource survey will be made by the Department’s Land Use
Regulation Program, based on information received in re-
sponse to public comments or information provided by the
New Jersey Historic Preservation Office regarding the pres-
ence of known historic and prehistoric resources or the
potential for their presence.

(i) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

(b) deleted; (f) added; rest of section recodified to reflect changes.
Amended by R.1990 d.413, effective August 20, 1990.

See: 22 NJ.R. 1188(a), 22 N.J.R. 2542(b).

Text on endangered or threatened wildlife or vegetation species
habitats recodified to 3.38; text on historic and archaeological resources
recodified from 3.34, with survey requirements added at (d).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (f), rewrote the introductory paragraph.

7:7E-3.37 Specimen trees

(a) Specimen trees are the largest known individual trees
of each species in New Jersey. The Department’s Division of
Parks and Forestry maintains a list of these trees (see “New
Jersey’s Biggest Trees,” published by the Department’s Divi-
sion of Parks and Forestry, Summer 1991 for a listing of
specimen trees). In addition, large trees approaching the di-
ameter of the known largest tree shall be considered specimen
trees. Individual trees with a circumference equal to or greater
than 85 percent of the circumference of the record tree, as
measured 4.5 feet above the ground surface, for a particular
species shall be considered a specimen tree.

(b) Development is prohibited that would significantly
reduce the amount of light reaching the crown, alter drainage
patterns within the site, adversely affect the quality of water
reaching the site, cause erosion or deposition of material in or
directly adjacent to the site, or otherwise injure the tree. The
site of the tree extends to the outer limit of the buffer area
necessary to avoid adverse impacts, or 50 feet from the tree,
whichever is greater.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Changed dates from March-April 1981 to September-October 1984.
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on critical wildlife habitats recodified to 3.39; text on specimen
trees recodified from 3.35.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
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Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a), substituted “Division™ for “Bureau” and “the Department’s
“DEP”,

3

for

7:7E-3.38 Endangered or threatened wildlife or plant
species habitats

(a) Endangered or threatened wildlife or plant species hab-
itats are areas known to be inhabited on a seasonal or perma-
nent basis by or to be critical at any stage in the life cycle of
any wildlife or plant identified as “endangered” or “threat-
ened” species on official Federal or State lists of endangered
or threatened species, or under active consideration for State
or Federal listing. The definition of endangered or threatened
wildlife or plant species habitats includes a sufficient buffer
area to ensure continued survival of the population of the
species. Absence of such a buffer area does not preclude an
area from being endangered or threatened wildlife or plant
species habitat.

1. Areas mapped as endangered or threatened wildlife
species habitat on the Department’s Landscape Maps of
Habitat for Endangered, Threatened and Other Priority
Wildlife (known hereafter as Landscape Maps) are subject
to the requirements of this section unless excluded in ac-
cordance with (c)2 below. Buffer areas, which are part of
the endangered or threatened wildlife species habitat, may
extend beyond the mapped areas. The Department’s Land-
scape Maps, with a listing of the endangered and threat-
ened species within a specific area, are available from the
Department’s Division of Fish and Wildlife, Endangered
and Nongame Species Program at the Division’s web ad-
dress, www.state.nj/us/dep/fgw/ensphome.

2. Information on the areas mapped as endangered or
threatened plant species habitat on the Department’s Land-
scape Maps and the occurrence of endangered or threat-
ened plant species habitat is available from the De-
partment’s Office of Natural Lands Management, Natural
Heritage Database at PO Box 404, Trenton, New Jersey
08625-0404.

3. The required endangered or threatened wildlife or
plant species habitat buffer area shall be based upon the
home range and habitat requirements of the species and the
development’s anticipated impacts on the species habitat.

(b) Development of endangered or threatened wildlife or
plant species habitat is prohibited unless it can be demon-
strated, through an Endangered or Threatened Wildlife or
Plant Species Impact Assessment as described at N.J.A.C.
7:7E-3C.2, that endangered or threatened wildlife or plant
species habitat would not directly or through secondary im-
pacts on the relevant site or in the surrounding area be ad-
versely affected.

(c) Applicants for development of sites that contain or abut
areas mapped as endangered or threatened wildlife species
habitat on the Landscape Maps shall either:
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1. Demonstrate compliance with this rule by conduct-
ing an Endangered or Threatened Wildlife Species Impact
Assessment in accordance with N.J.A.C. 7:7E-3C.2; or

2. Demonstrate that the proposed site is not endangered
or threatened wildlife species habitat and this rule does not
apply by conducting an Endangered or Threatened Wildlife
Species Habitat Evaluation in accordance with N.J.A.C.
7:7E-3C.3. '

(d) If the Department becomes aware of an occurrence of
an endangered or threatened wildlife species on a site that is
not mapped as endangered or threatened wildlife species hab-
itat on the Department’s Landscape Maps, and the Depart-
ment determines that the habitat may be suitable for that
species, the Department shall notify the applicant and the
applicant shall demonstrate compliance with or inapplica-
bility of this rule in accordance with (c) above.

(e) If the Department becomes aware of an occurrence of
an endangered or threatened plant species on a site that is not
in the Natural Heritage Database, the Department will notify
the applicant and the applicant shall demonstrate compliance
with this rule in accordance with (b) above.

(f) The Department is responsible for the promulgation of
the official Endangered and Threatened Wildlife lists pur-
suant to the Endangered and Non Game Species Conservation
Act, N.J.S.A. 23:2A et seq. These lists include wildlife spe-
cies that are endangered and threatened in New Jersey as well
as wildlife species officially listed as endangered or threat-
ened pursuant to the Endangered Species Act of 1973, 16
U.S.C. §§ 1531 et seq. Because the lists are periodically
revised by the Department in accordance with N.J.S.A.
23:2A-1 et seq., the lists are not published as part of this rule.
The lists are found at N.J.A.C. 7:25-4.13 and 7:25-4.17, the
rules adopted pursuant to the Endangered and Non Game
Species Conservation Act. To obtain a copy of the most
current Endangered and Threatened Wildlife lists, please con-
tact the Department, Division of Fish and Wildlife, Endan-
gered and Nongame Species Program at the Division’s web
address, www.state.nj.us/dep/fgw/ensphome, or by writing to
the Division at PO Box 400, Trenton, New Jersey 08625-
0400.

(g) The Department is responsible for promulgation of the
official Endangered Plant Species List pursuant to N.J.S.A.
13:1B15. The Endangered Plant Species List, N.J.A.C. 7:5C-
5.1, includes plant species determined by the Department to
be endangered in the State as well as plant species officially
listed as endangered or threatened or under active considera-
tion for Federal listing as Endangered or Threatened. Because
the Endangered Plant Species List is periodically revised
based on new information documented by the Department, it
is not published as part of this rule. To obtain the most
current Endangered Plant Species List, please contact the
Department, Division of Parks and Forestry, Office of Natural
Land Management, PO Box 404, Trenton, NJ 08625-0404.
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(b) For sites located within the Pinelands National Reserve
and the Pinelands Protection Area, the plant species listed in
the Pinelands Comprehensive Management Plan (N.J.A.C.
7:50-6.24) are also considered endangered or threatened plant
species.

(i) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.

314(a).

Section substantially amended.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on public open space recodified to 3.40; text on endangered or
threatened wildlife or vegetation species habitats recodified from 3.36,
with loggerhead shrike added at (¢) and American bittern, northern
goshawk, black rail and barred owl added at (d); reference to endangered
plant species list added at (e); (f) added.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Rewrote the section.

Public Notice: Notice of Revision and Updating of Freshwater Wetlands

Technical Manual to Incorporate Version 2.0 of the Landscape Maps.
See: 36 N.J.R. 1129(a).

Case Notes

Where a municipality applied for a permit to reduce the height of
certain dunes within its municipal jurisdiction to 15 feet so that it could
comply with easements it entered into with several beach front property
owners in connection with a 1989 beach replenishment and dunes resto-
ration program, whereby it agreed to maintain the dunes at an elevation
not to exceed three feet above bulkhead height, reducing the dune height
would significantly reduce the dunes’ shore protection value and the
municipality’s application failed to meet the criteria embodied in
N.J.A.C. 7:7E-3.19 (erosion high hazard areas), N.J.A.C. 7:7E-3.38 (en-
dangered or threatened wildlife or plant species habitat), and N.J.A.C.
7:7E-3.39 (critical wildlife habitat) (adopting Initial Decision as modi-
fied). Ocean City v. N.J. Dep’t of Envtl. Prot., Land Use Regulation
Program, OAL Dkt. No. ESA 10103-05, 2007 N.J. AGEN LEXIS 498,
Final Decision (April 27, 2007).

7:7E-3.39 Critical wildlife habitats

(a) Critical wildlife habitats are specific areas known to
serve an essential role in maintaining wildlife, particularly in
wintering, breeding, and migrating.

1. Rookeries for colonial nesting birds, such as herons,
egrets, ibis, terns, gulls, and skimmers; stopovers for mi-
gratory birds, such as the Cape May Point region; and
natural corridors for wildlife movement merit a special
management approach through designation as a Special
Area.

2. Ecotones, or edges between two types of habitats,
are a particularly valuable critical wildlife habitat. Many
critical wildlife habitats, such as salt marsh water fowl
wintering areas, and muskrat habitats, are singled out as
water or water’s edge areas.

3. Definitions and maps of critical wildlife habitats are
currently available only for colonial waterbird habitat in

Next Page is 7E-38.1
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the 1979 Aerial Colony Nesting Waterbird Survey for New
Jersey (NJDEP, Division of Fish and Wildlife). Until ad-
ditional maps are available, sites will be considered on a
case-by-case basis by the Division of Fish and Wildlife.

(b) Development that would directly or through secondary
impacts on the relevant site or in the surrounding region ad-
versely affect critical wildlife habitats is discouraged, unless:

1. Minimal feasible interference with the habitat can be
demonstrated;

2. There is no prudent or feasible alternative location
for the development; and

3. The proposal includes appropriate mitigation meas-
ures.

(c) The Department will review proposals on a case-by-
case basis.

(d) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended.
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on special hazard areas recodified to 3.41; text on critical wild-
life habitats recodified from 3.37.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (a)3, deleted “, Game” following “Fish” throughout.

Case Notes

Where a municipality applied for a permit to reduce the height of cer-
tain dunes within its municipal jurisdiction to 15 feet so that it could
comply with easements it entered into with several beach front property
owners in connection with a 1989 beach replenishment and dunes resto-
ration program, whereby it agreed to maintain the dunes at an elevation
not to exceed three feet above bulkhead height, reducing the dune height
would significantly reduce the dunes’ shore protection value and the mu-
nicipality’s application failed to meet the criteria embodied in N.J.A.C.
7:7E-3.19 (erosion high hazard areas), N.J.A.C. 7:7E-3.38 (endangered
or threatened wildlife or plant species habitat), and N.J.A.C. 7:7E-3.39
(critical wildlife habitat) (adopting Initial Decision as modified). Ocean
City v. N.J. Dep’t of Envtl. Prot., Land Use Regulation Program, OAL
Dkt. No. ESA 10103-05, 2007 N.J. AGEN LEXIS 498, Final Decision
(April 27, 2007).

7:7E-3.40 Public open space

(a) Public open space constitutes land areas owned or
maintained by State, Federal, county and municipal agencies
or private groups (such as conservation organizations and
homeowner’s associations) and used for or dedicated to con-
servation of natural resources, public recreation, visual or
physical public access or, wildlife protection or management.
Public open space also includes, but is not limited to, State
Forests, State Parks, and State Fish and Wildlife Management
Areas, lands held by the New Jersey Natural Lands Trust
(N.J.S.A. 13:1B-15.119 et seq.), lands held by the New Jersey
Water Supply Authority (N.J.S.A. 58:1B-1 et seq.) and desig-
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nated Natural Areas (N.J.S.A. 13:1B-15.12a et seq.) within
DEP-owned and managed lands.

(b) New or expanded public or private open space devel-
opment is encouraged at locations compatible or supportive
of adjacent and surrounding land uses.

(c) Development that adversely affects existing public
open space is discouraged.

(d) Development within existing public open space is con-
ditionally acceptable, provided that the development is con-
sistent with the character and purpose of public open space,
as described by the park master plan when such a plan exists.

(e) Development in Atlantic City is acceptable within
existing public open space provided the public open space is a
street right-of-way or the Boardwalk and the development
meets the standards of N.J.A.C. 7:7E-3.49(e) through (j).

(f) Provision of barrier free access to public open space is
encouraged.

(g) All new development adjacent to public open space
will be required to provide an adequate buffer area and to
comply with the Buffers and Compatibility of Uses rule
(N.J.A.C. 7:7TE-8.13). The buffer required will be dependent
upon adjacent land uses and potential conflicts between users
of public open space and the proposed adjacent land use.

(h) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Section recodified; new (e).
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on excluded Federal lands recodified to 3.42; text on public open
space recodified from 3.38.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
Inserted a new (e); and recodified former (e) through (g) as (f)
through (h).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (d), deleted “complies with the Rules on Coastal Zone Manage-
ment and” preceding “is consistent with”.

7:7E-3.41 Special hazard areas

(a) Special hazard areas include areas with a known actual
or potential hazard to public health, safety, and welfare, or to
public or private property, such as the navigable air space
around airports and seaplane landing areas, potential evac-
uation zones and areas where hazardous substances as defined
at N.J.S.A. 58:10-23.11bk are used or disposed, including
adjacent areas and areas of hazardous material contamination.

(b) Coastal development, especially residential and labor-
intensive economic development, within special hazard areas
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is discouraged. All development within special hazard areas
must include appropriate mitigating measures to protect the
public health and safety.

(c) Approvals from the Department’s Division of Solid
and Hazardous Waste shall be obtained prior to the com-
mencement of any hazardous substance investigations or
cleanup activities at contaminated sites.

(d) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.

314(a).

Added text in (b), “and areas where ... including adjacent areas.”
Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on special urban areas recodified to 3.43; text on special hazard
areas recodified from 3.39, with reference to N.J.S.A. 58:10-23.11b-k
added at (a) and (c) added.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.JR. 632(a).

In (c), substituted “Department’s Division of Solid and Hazardous
Waste shall” for “DEP’s Division of Hazardous Waste management
shall”.

7:7E-3.42 Excluded Federal lands

(a) Excluded Federal lands are those lands, the use of
which is, by law, subject solely to the discretion of or held in
trust by the Federal Government, its officers or agents. These
lands are excluded from the coastal zone as required by
Section 304 of the Federal Coastal Zone Management Act.

1. The list of excluded Federal lands is found in the
New Jersey Coastal Management Program, Final Environ-
mental Impact Statement, August 1980, page 370.

(b) Federal actions on excluded Federal lands that affect
any land or water use, or natural resource of the coastal zone
shall be consistent with the Coastal Zone Management rules
to the maximum extent practicable. The effects on the land or
water use or natural resource maybe direct, indirect, cum-
ulative, secondary or reasonably foreseeable effects.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Added text in (b), “They are listed ... at page 370.”

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on Pinelands National Reserve and Pinelands Protection Area
recodified to 3.44; text on excluded Federal lands recodified from 3.42.
Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Rewrote the section.

7:7E-3.43 Special urban areas

(a) Special urban areas are those municipalities defined in
urban aid legislation (N.J.S.A. 52:27D178) qualified to re-
ceive State aid to enable them to maintain and upgrade
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municipal services and offset local property taxes. Under
N.J.S.A. 52:27D-178 et seq., the Department of Community
Affairs (DCA) establishes a list of qualifying municipalities
each fiscal year. DCA’s list of qualifying municipalities may
be obtained on request from the Department’s Land Use
Regulation Program, PO Box 439, Trenton, New Jersey
08625-0439, (609) 292-0060.

(b) Development that will help to restore the economic and
social viability of special urban areas is encouraged. Develop-
ment that would adversely affect the economic well being of
these areas is discouraged, when an alternative which is more
beneficial to the special urban areas is feasible. Development
that would be of economic and social benefit and that serves
the needs of local residents and neighborhoods is encouraged.

(c) Housing, hotels, motels and mixed use development,
which is consistent with the lands and waters subject to public
trust rights rule, N.J.A.C. 7:7E-3.50, the public trust rights
rule, N.J.A.C. 7:7E-8.11, and the Hudson River Waterfront
Area rule, N.J.A.C. 7:7E-3.48, where applicable, are accept-
able only over large rivers where water dependent uses are
demonstrated to be infeasible. These uses are conditionally
acceptable on structurally sound existing pilings, or where at
least one of the following criteria is met:

1. Where piers have been removed as part of the harbor
clean up program, the equivalent pier area may be replaced
in either the same or other nearby location;

2. Where structurally sound existing pilings have been
reconfigured, provided that the total area of water coverage
is not increased and that fisheries resources are not
adversely impacted; or

3. Where expansion of the existing total area water
coverage has occurred, provided that it can be shown that
extensions are functionally necessary for water dependent
uses. For example, additional piers and pilings would be
conditionally acceptable for a marina which is a water
dependent use.

(d) Housing, hotels, motels and mixed use development
are acceptable in filled water’s edge areas, provided that
development is consistent with the filled water’s edge rule at
N.J.A.C. 7:7E-3.23 and public access is provided in accord-
ance with the lands and waters subject to public trust rights
rule, N.J.A.C. 7:7E-3.50, and the public trust rights rule,
N.J.A.C. 7:7E-8.11.

(e) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Section substantially recodified and amended.
Amended by R.1988 d.338, effective August 15, 1988.
See: 20 N.J.R. 139(a), 20 N.J.R. 2058(b).
Added text in (c) “and the Hudson River Waterfront Policy (7:7E-
3.46) where applicable”.

Next Page is 7E-39
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Walkway. All such walkways shall be at pier deck level
or ramped so that disabled access is provided between
the public open space areas at both ends of a pier;

vii. Where piers are less than 400 feet apart, the
heights, as allowed by this section, shall be further re-
duced by 20 percent for each pier. No reduction of open
space will be allowed as a result of this height reduction;
and

viii. Development that reuses existing structures on
piers shall comply with the above criteria to the maxi-
mum practical extent; and

ix. All pier structures shall meet the requirements of
the Flood hazard areas rule at N.J.A.C. 7:7E-3.25.

(e) All waterfront development along the Hudson River
shall develop, maintain and manage a section of the Hudson
Waterfront Walkway coincident with the shoreline of the
development property. The developer shall, by appropriate
instrument of conveyance, create a conservation restriction in
favor of the Department. The conservation restriction shall
define the physical parameters of the walkway and the
allowable uses, address the maintenance and management
duties and identify the responsible party. Development of
each project’s public access system shall conform to this
special area policy and to the Hudson Waterfront Walkway
Planning and Design Guidelines (1984) and the Hudson
Waterfront Walkway Design Standards (1989), subject to the
following clarification:

1. Public access to and along the main route of the
Hudson Waterfront Walkway and on the adjacent piers
shall be on a 24-hour basis, except as provided by N.J.A.C.
7:7E-8.11(%).

2. Within all public access corridors and public open
space areas on piers, pedestrians shall have a declared right
of way over vehicles. Public access corridors may be used
for emergency vehicular access, but shall not serve as
service or general vehicular roadways. All instances of
vehicular/pedestrian crossing shall be designated to assure
motorists are aware they are crossing a pedestrian right of
way. Stop signs, speed bumps and similar design tech-
niques shall be used as necessary.

(f) Applications which vary in detail from the standards of
this rule are discouraged, but will be considered for approval
if they would provide greater public access and/or protection
of natural or scenic resources than would be afforded by strict
compliance with this rule and the development, as proposed,
would remain in compliance with the public trust rights rule,
N.J.A.C. 7:7E-8.11. Applicants proposing a development
which varies in detail from the standards of this rule are
encouraged to contact the Department for guidance when
conceptual plans have been prepared.

New Rule, 1988 d.338, effective August 15, 1988.
See: 20 N.J.R. 139(a), 20 N.J.R. 2058(b).
Amended by R.1989 d.271, effective May 15, 1989.
See: 20 N.J.R. 1982(a), 21 N.J.R. 1332(b).
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Change at (d) from all walkways being 15 feet in width to providing
at least one of at least 16 feet in width.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on Hudson River Waterfront Area recodified from 3.46; require-
ment for easement to DEP added at (e) design standards and guideline
references updated.

Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(a).

In (e), substituted “restriction” for “easement™ throughout introduc-
tory paragraph.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (c), substituted “Zone Management rules” for “Resource and De-
velopment Policies”; in (d), substituted “Department” for “Division” and
“rules” for “policies” and deleted the last sentence in the introductory
paragraph; in (e)1, substituted “Department” for “Division”; rewrote (f).
Amended by R.2004 d.43, effective January 20, 2004.

See: 35 N.J.R. 2801(a), 36 N.J.R. 442(a).

In (c), amended N.J.A.C. references.

Amended by R.2007 d.340, effective November 5, 2007.
See: 38 N.J.R. 3950(a), 39 N.J.R. 4573(a).

Rewrote (a)5 and (d)1ix.

Amended by R.2007 d.374, effective December 17, 2007.
See: 38 N.J.R. 4570(a), 39 N.J.R. 5222(a).

In (c), inserted “N.J.A.C. 7:7E-3.50, Lands and waters subject to
public trust rights,” and substituted “Public trust rights” for “Public
access to the waterfront”; in the introductory paragraph of (e);
substituted “restriction” for “easement” twice; rewrote (e)l; deleted
former (e)2; recodified former (e)3 as (e)2; and in (f), inserted “and the
development, as proposed, would remain in compliance with the public
trust rights rule, N.J.A.C. 7:7E-8.11”.

Law Review and Journal Commentaries

Environmental Law. On the Waterfront. Lewis Goldshore and

Marsha Wolf, 157 N.J.L.J. 1180.

7:7E-3.49 Atlantic City

(a) Atlantic City is those lands within the municipal
boundary of the City of Atlantic City.

(b) “Casino hotels” are hotels with casinos as provided for
in the Casino Control Act (P.L. 1977, ¢.100, as amended).

1. Casino hotel development in Atlantic City shall be
located in the city’s traditional resort area (along the
Boardwalk), and in the State Marina area to the maximum
extent practicable. For the purpose of this section, the State
Marina area is the area bounded by Clam Creek, Absecon
Inlet, Clam Thorofare, Penrose Canal, Absecon Boulevard,
Huron Avenue, and Maryland Avenue to Magellan
Avenue, across Delta Basin.

i. Casino hotel development is discouraged in
existing residential areas and in areas where access by
public transportation between the proposed hotel-casino
and the Boardwalk is limited.

ii. Casino hotel development is discouraged along
the access highways to Atlantic City that is, along the
entire Atlantic City Expressway, Route 40 north and
west of Beach Thorofare and Route 30 northwest of
Penrose Canal.

iii. Casino development is encouraged in Atlantic
City to ensure that the objectives of the 1976 con-
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stitutional referendum on casino gambling, including the
stimulation of new construction and the revitalization of
Atlantic City and its region, are achieved.

(c) The following standards apply to all development pro-
posed on or over the existing ocean piers listed at (c)1 below.

1. Existing ocean piers (piers) are limited to the foot-
print of the following five piers, as depicted on the Depart-
ment’s 1995-1997 National Aerial Photographic Program
imagery (GIS):

i.  Garden Pier;
ii.  Steel Pier;

iii. Steeplechase Pier, except that Steeplechase Pier
may be connected to the Boardwalk provided the con-
necting portion of the pier does not exceed the width of
the existing Steeplechase Pier;

iv. Central Pier; and
v. Million Dollar Pier (Ocean One).

2. Residential development is prohibited on the
existing ocean piers except where a waiver of strict com-
pliance with the municipal flood damage prevention ordi-
nance has been granted by the Federal Emergency Manage-
ment Agency for a hotel to be located over the water.

3. The development proposed on the pier must have an
evacuation plan approved by the Atlantic City Office of
Emergency Management.

4. A minimum of 50 percent of the total floor area of
any building constructed on the pier shall be devoted to
publicly accessible, non-casino entertainment and recrea-
tion.

5. The height of the structures on the pier shall not
exceed 100 feet above the deck surface of the Boardwalk,
except for decorative architectural elements and amuse-
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ment rides which shall not exceed 200 feet. There shall be
no occupancy above the 100 foot elevation.

6. The height of the structures on the pier shall not
exceed 50 feet above the deck surface of the Boardwalk
within 100 feet of the property line in common with the
Boardwalk.

7. A building setback of 50 feet shall be maintained
from the seaward end of the pier. If a building is 50 feet or
more in height, an additional 20 feet setback from the
seaward end of the pier is required.

8. Public access shall be provided in accordance with
all of the following:

i. The development shall provide a means for
pedestrians to walk along the dry beach under the pier
from one side to the other, except where the beach is so
narrow as to preclude such passage;

ii. A stairway shall be provided from the pier to the
beach and from the Boardwalk to the beach on the
southwesterly side of the pier, where the pier intersects
the Boardwalk and, on the northeasterly side of the pier,
either where the pier intersects the Boardwalk or on the
Boardwalk within 50 feet of the point at which the pier
intersects the Boardwalk;

iii. Publicly accessible open space, including lighted
public seating and viewing and, where appropriate, fish-
ing areas, shall be provided at the seaward end of the
pier at the level of the deck surface of the Boardwalk.
The publicly accessible open space shall occupy the
entire width of the pier (parallel to the ocean shoreline in
a northeast-southwest direction) for a distance of 50 feet
landward from the end of the pier. The area between 30
and 50 feet inland from the end of the pier may be
occupied by outdoor dining and food concessions and be
partially enclosed, through the use of awnings, canopies,
and windbreaks. No other structures shall be placed in
this area,

Next Page is 7E-40.1
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those developments listed in (i) above, in accordance with the
following:

1. The amount to be paid in mitigation shall be cal-
culated as follows:

i.  For development within a street right-of-way at
grade, or below a height of 14 feet six inches above
grade, the amount of mitigation is five times the property
tax on the assessed value of the right-of-way area to be
developed. The assessed value is an average of the value
of the land on both sides of the area to be developed; and

ii. For development within a street right-of-way at a
height of 14 feet six inches or greater above grade, the
amount of mitigation is three times the Atlantic City tax
on the assessed value of the right-of-way area to be cov-
ered by development. The assessed value is an average
of the value of the land on both sides of the right-of-way
area to be covered by development;

2. Mitigation monies shall be paid in full to the Casino
Reinvestment and Development Authority prior to the
commencement of construction; and

3. Mitigation monies paid to the Casino Reinvestment
and Development Authority in accordance with (j)1 and 2
above, shall be designated only for acquisition and/or im-
provement of lands for public access and public parks
along the oceanfront and inlet. If the money is used for
these improvements within a street-end, the money shall be
used only in a street-end listed in (f) above.

(k) Standards relevant to intercept parking are as follows:

1. Each hotel-casino facility located in Atlantic City
shall provide one of every five non-Absecon Island and
non-Brigantine Island resident hotel-casino employees
commuting during the daily peak hour with an intercept
space. Absecon Island residents are residents of Atlantic
City, Margate, Ventnor and Longport. Brigantine Island
residents are residents of the City of Brigantine. Nobsecon
Island and non-Brigantine Island resident employees com-
muting during the daily peak hour is the sum of the number
of non-Absecon Island and non-Brigantine Island resident
employees of the shift with the largest number of em-
ployees plus the number of non-Absecon Island and non-
Brigantine Island resident employees of the next largest
adjoining shift. This intercept parking space shall be lo-
cated off Absecon and Brigantine Islands, specifically out-
side of the municipal boundary of the five municipalities
identified above. If off-island sites are not available,
temporary use of other sites is conditionally acceptable if
an applicant can demonstrate that it will be moved to an
off-island site within one year.

2. Alternatives that would reduce vehicle miles trav-
eled and peak hour employee travel demand may be
substituted for the employee intercept parking space re-
quirements for casino facilities. The Department will
review proposed alternatives in consultation with the De-
partment of Transportation. The Department will approve
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alternatives, which it determines will reduce vehicle miles
traveled and peak-hour employee travel by at least as much
as would result from furnishing intercept parking as de-
scribed above. Acceptable alternatives include, but are not
limited to, employee subsidies for bus, rail transit, van
pools, and/or bicycle programs.

3. Alternative scheme proposals must include docu-
mentation indicating the existing travel pattern and mode
of travel characteristics of non-Absecon and non-Brigan-
tine Island resident employees. This information shall be
provided to the Department along with the necessary data
used to establish the vehicle miles traveled and peak hour
employee travel demand with and without the proposed
peak hour traffic reduction program. All proposals shall in-
clude a monitoring program to be submitted to the Depart-
ment to verify the success of the proposed traffic reduction
program, update the employee travel characteristics pat-
tern, and serve as a basis for future adjustments if neces-
sary.

(/) Development in Atlantic City shall be constructed in
conformance with this section and with all other applicable
provisions in this chapter.

New Rule, R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
Amended by R.2010 d.045, effective June 7, 2010.
See: 41 N.J.R. 356(a), 42 N.J.R. 1039(a).

Rewrote (f) and (g).

7:7E-3.50 Lands and waters subject to public trust
rights

(a) Lands and waters subject to public trust rights are tidal
waterways and their shores, including both lands now or
formerly below the mean high water line, and shores above
the mean high water line. Tidal waterways and their shores
are subject to the Public Trust Doctrine and are held in trust
by the State for the benefit of all the people, allowing the
public to fully enjoy these lands and waters for a variety of
public uses.

(b) Development that adversely affects lands and waters
subject to public trust rights is discouraged.

(c¢) In accordance with the moratorium imposed under the
Public Access and Marina Safety Task Force Act, N.J.S.A.
13:19-38 et seq., the requirements of this section shall not
apply to marinas until January 1, 2011.

(d) Public access to lands and waters subject to public trust
rights shall be provided in accordance with the public trust
rights rule, N.J.A.C. 7:7E-8.11.

(e) Rationale: See the OAL Note at the beginning of this
subchapter.

New Rule, R.2007 d.374, effective December 17, 2007.
See: 38 N.J.R. 4570(a), 39 N.J.R. 5222(a).
Amended by R.2009 d.34, effective January 20, 2009.
See: 39 N.J.R. 5145(a), 41 N.J.R. 546(a).

Added (c).

Supp. 6-7-10



7:7E-3A.1

ENVIRONMENTAL PROTECTION

SUBCHAPTER 3A. STANDARDS FOR BEACH AND
DUNE ACTIVITIES

7:7E-3A.1 Purpose and scope

(a) This subchapter sets forth the standards applicable to
routine beach maintenance, emergency post-storm restora-
tion, dune creation and maintenance, and construction of
boardwalks. These standards are referenced at N.J.A.C. 7:7E-
3.16, Dunes; N.J.A.C. 7:7E-3.17, Overwash areas; N.J.A.C.
7:7E-3.19, Erosion hazard areas; N.J.A.C. 7:7E-3.22,
Beaches; and N.J.A.C. 7:7E-7.11, Coastal engineering. In ad-
dition, N.J.A.C. 7:7E-3A.2, 3A.3 and 3A.4 are the standards
for the coastal general permit for beach and dune main-
tenance activities, N.J.A.C. 7:7-7.6.

1. The standards applicable to routine beach mainten-
ance, including debris removal and clean-up; mechanical
sifting and raking; maintenance of access ways; removal of
sand from street ends; boardwalk promenades and resi-
dential properties; repairs or reconstruction of existing
gazebos and dune walkover structures, and limited sand
transfers from the lower beach to the upper beach or
alongshore are found at N.J.A.C. 7:7E-3A.2;

2. The standards that apply to the restoration of all
beaches that are impacted by coastal storms with a recur-
rence interval to or exceeding a five-year storm event are
found at N.J.A.C. 7:7E-3A.3;

3. The standards for dune creation and maintenance in-
cluding the placement and/or repair of sand fencing, the
planting and fertilization of appropriate dune vegetation,
the maintenance and clearing of beach access pathways
less than eight feet in width; and the construction or repair
of approved dune walkover structures are found at N.J.A.C.
7:7E-3A.4; and

4. The standards for construction of boardwalks along
tidal shorelines are found at N.J.A.C. 7:7E-3A.5.
New Rule, R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Former N.J.A.C. 7:7E-3A.1, Standards applicable to routine beach
maintenance, recodified to N.J.A.C. 7:7E-3A.2.

Case Notes

New Jersey Department of Environmental Protection’s broad scope of
authority under the New Jersey Coastal Area Facility Review Act
(CAFRA), N.J.S.A. 13:19-1 through 13:19-21, included jurisdiction to
review fees proposed by a private beach club for the public’s use of its
beach. Raleigh Ave. Beach Ass’n v. Atlantis Beach Club, Inc., 185 N.J.
40, 879 A.2d 112, 2005 N.J. LEXIS 932 (2005).

7:7E-3A.2 Standards applicable to routine beach
maintenance

(a) Routine beach maintenance includes debris removal
and clean-up; mechanical sifting and raking; maintenance of
accessways; removal of sand from street ends, boardwalks/
promenades and residential properties; the repair or recon-
struction of existing boardwalks, gazebos and dune walkover
structures; and limited sand transfers from the lower beach to
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the upper beach or alongshore (shore parallel). Sand transfers
from the lower beach profile to the upper beach profile are
specifically designed to restore berm width and elevation, to
establish/enhance dunes and to repair dune scarps. Activities
which preclude the development of a stable dune along the
back beach are not considered to be routine beach main-
tenance activities, pursuant to this section. Specifically, the
bulldozing of sand from the upper beach (berm) to the lower
beach (beach face), for the purpose of increasing the berm
width or flattening the beach profile, is not considered to be
routine maintenance.

1. If the activities in (a) above are proposed to be con-
ducted by a municipal or county agency on property owned
by that governing body, then the municipal or county
engineer must certify that the activities will be conducted
in accordance with these standards. The appropriate munic-
ipal or county engineer is responsible for ensuring compli-
ance with these requirements. If these activities are pro-
posed to be conducted on privately owned property, then
the property owner is responsible for ensuring that the
activities will be conducted in accordance with these stan-
dards. If these activities are proposed to be conducted on
State owned properties, then the DEP, Bureau of Construc-
tion and Engineering must certify that the activities will be
conducted in accordance with these standards.

2. All guidelines and specifications of this section must
be incorporated into any contract documents or work
orders related to proposed beach and dune activities, as
described in this section. The Land Use Regulation Pro-
gram is available to assist in the development of specific
maintenance plans for oceanfront locations, upon request.

3. In areas documented by the Department as habitat
for threatened or endangered beach nesting shorebirds such
as Piping Plovers (Charadrius melodus) and Least Terns
(Sterna albifrons), no beach raking or other mechanical
manipulation of the beach shall take place between April 1
and August 15.

i.  The Department’s Division of Fish and Wildlife
shall develop a list of specific areas where this restric-
tion shall apply, based on documented habitat during the
most recent nesting season. The list of restricted areas
shall be updated annually by the Division of Fish and
Wildlife, at the end of each nesting season and be
available upon request from the Department’s Land Use
Regulation Program at PO Box 439, Trenton, New
Jersey 08625-0439 (609) 292-0060. The updated list
shall be provided by the Department to each permittee
prior to April 1 of each year.

ii. If a particular beach area is identified on the
updated list as described in (a)3i above as habitat for
threatened or endangered beach nesting shorebirds, re-
gardless of the habitat classification of the previous
nesting season, no beach raking or other mechanical
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iii. Based on the approved water budget prepared
in accordance with N.J.A.C. 7:7E-3B.2(a)7, documenta-
tion demonstrating the mitigation site is a wetland;

iv. Documentation demonstrating that the percent
coverage of the planted vegetation or targeted hydro-
phytes as detailed in the approved mitigation plan has
been achieved.

2. For the second post-construction monitoring season
to be considered successful, the post-construction moni-
toring report described at (d) below shall provide docu-
mentation demonstrating that the standards listed at (b)2i
and ii below are satisfied. If the standards at (b)2i and ii
listed below are not satisfied, then a remedial action as
described at (b) above will be required, and this full
growing post-construction monitoring season shall be re-
peated.

i. Based on the approved water budget prepared in
accordance with N.J.A.C. 7:7E-3B.2(a)7, documenta-
tion demonstrating that the mitigation site continues to
be a wetland;

ii. Documentation demonstrating that the percent
coverage of the planted vegetation or targeted hydro-
phytes as detailed in the approved mitigation plan has
been achieved.

3. For the final post-construction monitoring season
to be considered successful, the post-construction moni-
toring report described at (d) below shall provide docu-
mentation demonstrating that the standards listed at (b)3i
through iv below are satisfied. If one or more of the
standards listed below are not satisfied, then a remedial
action as described at (b) above will be required, and this
full growing post-construction monitoring season shall be
repeated.

i. Documentation demonstrating that the approved
goals of the wetland mitigation project (including the
required buffer area) prepared pursuant to N.J.A.C.
7:7E-3B.2(a) and the permit are satisfied. This docu-
mentation shall include information concerning inva-
sive/noxious plant species and the percent coverage of
these species on the site;

ii. Based on the approved water budget prepared in
accordance with NJ.A.C. 7:7E-3B.2(a)7, documenta-
tion demonstrating that the mitigation site is a wetland.
The documentation shall include, when appropriate,
monitoring well data, stream gauge data, photographs
and field observation notes collected throughout the
monitoring period;

iii. Documentation demonstrating that the percent
coverage of the planted vegetation or targeted hydro-
phytes as detailed in the approved mitigation plan has
been achieved;

iv. A field delineation of the wetlands at the wet-
lands mitigation project site, based on techniques speci-
fied in the Federal Manual for ldentifying and Delin-

eating Jurisdictional Wetlands (1989) here incorporated
by reference. This manual is available from the Depart-
ment’s Office of Maps and Publications at (609)
777-1038 for a fee; and

v. A plan showing the flagged wetland delineation
required at (b)3iv above. The wetland line shall include
global positioning system data points.

(c) For intertidal and subtidal shallows mitigation pro-
jects, the post-construction monitoring required at (a)2
above shall comply with (c)1 and 2 below. If one or more of
the standards listed below are not satisfied, then the post-
construction monitoring shall be repeated the following
lunar month(s) until all of the standards listed below are
satisfied. Failure to meet the standards for a given post-
construction monitoring season described at (c)1 or 2 below
shall result in a remedial action. The Department, after
consultation with the mitigator, shall determine the remedial
actions necessary to correct the unsatisfactory condition.
Remediation may include, but not be limited to, regrading
of the mitigation site. The mitigator shall submit:

1. As-built plans with soundings demonstrating that
the site was graded according to the approved mitigation
plans; and

2. Documentation demonstrating that the mitigation
site meets the definition of an intertidal subtidal shallow,
that is it is permanently or twice daily submerged from
the spring high tide to a depth of four feet below mean
low water.

(d) The post-construction monitoring reports required at
(b) and (c) above shall be submitted to the Department by
November 15 of each year and shall include five copies of
the following:

1. A USGS quad map showing the location of the
mitigation site; a county road map showing the location
(including the lot and block) of the mitigation site, of the
mitigation site; and a copy of an aerial photograph of the
mitigation site. The point(s) of access to the mitigation
site must be clearly indicated on all maps;

2. A copy of the permit that required the mitigation;
3. A brief description of the mitigation project;

4. Photographs of the mitigation site with a location
map indicating the location and direction of each photo-
graph;

5. For mitigation projects requiring the establishment
of a vegetative community, an assessment of the planted
vegetation and the species that are naturally colonizing
the site. This assessment shall include data sheets from
the sampling points which describe the vegetation present,
the percent coverage of the vegetation, the results of the
analysis of the soil borings and the location of the water
table;

7E-40.11 Supp. 2-17-04
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6. Based on the approved water budget prepared in
accordance with N.J.A.C. 7:7E-3B.2(a)7, documentation
demonstrating that the mitigation site is a wetland or
intertidal or subtidal shallows. The documentation shall
include, as appropriate, monitoring well data, stream
gauge data, photographs and/or field observation notes
collected throughout the post-construction monitoring pe-
riod;

7. Documentation, based on field data, that the ap-
proved goals of the mitigation project (including the
buffer area, for wetland creation, restoration or enhance-
ment only) prepared pursuant to NJ.A.C. 7:7E-3B.2(a),
are satisfied;

8. A narrative evaluating the success/failure of the
project in accordance with (b) and/or (¢) above; and

9. 1In the event the mitigation monitoring period is a
failure in accordance with (b) and/or (c) above, a narra-
tive description of proposed actions that will permanently
rectify the problems.

New Rule, R.2003 d.60, effective February 3, 2003,
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

SUBCHAPTER 3C. STANDARDS FOR
CONDUCTING AND REPORTING THE
RESULTS OF AN ENDANGERED OR
THREATENED WILDLIFE OR PLANT
SPECIES HABITAT IMPACT ASSESSMENT
AND/OR ENDANGERED OR THREATENED
WILDLIFE SPECIES HABITAT
EVALUATION

Subchapter Historical Note

Public Notice: Notice of Revision and Updating of Freshwater
Wetlands Technical Manual to Incorporate Version 2.0 of the Land-
scape Maps. See: 36 N.J.R. 1129(a).

7:7E-3C.1 Purpose and scope

(a) This subchapter sets forth the standards for conduct-
ing an Endangered or Threatened Wildlife or Plant Species
Habitat Impact Assessment and for conducting an Endan-
gered or Threatened Wildlife Species Habitat Evaluation.
One or both must be employed by an applicant seeking to
demonstrate compliance with or inapplicability of N.J.A.C.
7:7E-3.38 when the site contains or abuts areas mapped as
endangered or threatened wildlife species habitat on the
Landscape Maps. This subchapter also sets forth the stan-
dards for reporting the results of an Endangered or Threat-
ened Wildlife or Plant Species Habitat Impact Assessment
and an Endangered or Threatened Wildlife Species Habitat
Evaluation.

Supp. 2-17-4
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(b) An Endangered or Threatened Wildlife or Plant Spe-
cies Habitat Impact Assessment is required to demonstrate
that endangered or threatened wildlife or plant species
habitat as defined at NJ.A.C. 7:7E-3.38(a) would not,
directly or through secondary impacts on the relevant site or
in the surrounding area, be adversely affected by the pro-
posed development. The standards for conducting an impact
assessment pursuant to N.J.A.C. 7:7E-3.38(b), (d) and (e)
are found at N.J.A.C, 7:7E-3C.2.

(c) An Endangered or Threatened Wildlife Species Habi-
tat Evaluation is required to demonstrate that a site does
not contain suitable habitat, as defined at N.J.A.C
7:7E-3.38(a), pursuant to N.J.A.C. 7:7E-3.38(c). The stan-
dards for conducting an evaluation are found at N.JA.C.
7:7E-3C.3.

(d) The reporting requirements for habitat evaluations
and impact assessments are found at NJ.A.C. 7:7E-3CA4.

Repeal and New Rule, R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.JL.R. 632(a).
Section was “Performance standards”.

T:7E-3C.2 Standards for conducting Endangered or
Threatened Wildlife or Plant Species Habitat
Impact Assessments

(a) These standards shall be used by applicants who
choose not to dispute the Department designation of the
site as endangered or threatened wildlife species habitat.
Applicants shall demonstrate compliance with N.J.A.C.
7:7E~3.38(b) by providing information required at this sec-
tion and N.J.A.C. 7:7E-3C.4. The required information shall
demonstrate that the proposed development will not nega-
tively affect the population(s) or habitat of endangered or
threatened wildlife species that resulted in identification of
the site, or an area abutting the site, as endangered or
threatened wildlife species habitat in accordance with
N.J.A.C. 7:7E-3.38(a) and/or (d).

(b) These standards shall be used by applicants if an
endangered or threatened plant species has been document-
ed to be on the site or a portion of the site or an area
abutting the site. Applicants shall demonstrate compliance
with NJAC. 7:7E-3.38(b) by providing information re-
quired at this section and NJ.A.C. 7:7E-3C.4. The required
information shall demonstrate that the proposed develop-
ment will not negatively affect the population(s) or habitat
of endangered or threatened plant species documented to
be on the site or a portion of the site or on an area abutting
the site.

Next Page is 7E-40.12.1
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(c) Impact assessments shall be conducted for each en-
dangered or threatened wildlife or plant species described in
(a) and/or (b) above. The impact assessment shall consider
the likely affects of the proposed development on the local
populations of the particular species on or abutting the site.
The impacts shall be assessed using accepted ecological
principles and scientific literature on each species and both
direct and indirect impacts of the proposed development
shall be considered. This assessment shall be based on

Next Page is 7E-40.13

7E-40.12.1

habitat requirements and life history of each species, and
the manner in which the proposed development may alter
habitat, including, but not limited to, vegetation, soils, hy-
drology, human disturbance, and effects on competitor,
parasite, or predator species.

Repeal and New Rule, R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Section was “Reporting standards”.
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(B) One toilet stall per 60 boats (men);
(C) One toilet stall per 30 boats (women);

(D) One washbasin per 30 boats (men and
women);

(E) One shower stall per 60 boats (men and
women).

16. For safety, comfort, and to avoid interference with
commercial boating activity, marinas will be designed such
that wave heights do not exceed two to four feet in the
entrance channel and one to 1.5 feet in the berthing area.
Such a design will assume four foot external wave con-
ditions.

17. The marina shall develop and implement a recycling
plan for solid waste as appropriate to county requirements.

(b) The following pertains to marina construction:

1. Only high-grade, slow leaching wood preservatives
shall be used on pilings and other dock/pier woods.

2. If dredging is necessary, it shall be scheduled around
critical life stages of marine organisms.

3. Dredging shall take place during the colder months
when the dissolved oxygen levels are naturally high.

4. Erosion and sediment controls shall be in place prior
to construction.

5. Where appropriate (currents under 1.5 knots), sedi-
ment curtains shall be used during dredging.

6. Clean dredged material with adequate grain size
shall be used for beach nourishment.

(c) The following pertains to marina operation:

1. The marina must have available adequate floating
containment booms and absorbant materials in the event of
hydrocarbon spills. Employees shall be trained in the
deployment and proper usage of such equipment.

2. Operators shall immediately notify the Department
and the Coast Guard of all significant hydrocarbon spills.

3. Operators shall take immediate action in the event of
a spill, including boom deployment and spreading of
absorbent materials.

4. Waste receptacles shall be emptied daily.

5. Boat maintenance shall be undertaken as far from
the water as possible.

6. Restrooms shall provide both hot and cold water and
shall be maintained in a sanitary, warm, dry, brightly-lit
and well-ventilated condition.

7. No-discharge signs shall be posted through-out the
marina basin.
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New Rule, R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (b)6, substituted “dredged material” for “dredge spoil”; in (c)2,
substituted “the Department” for “DEP”.

7:7E-7.4 Energy facility use rule

(a) Energy facilities include facilities, plants or operations
for the production, conversion, exploration, development,
distribution, extraction, processing, or storage of energy or
fossil fuels. Energy facilities also include onshore support
bases and marine terminals. Energy facilities do not include
operations conducted by a retail dealer, such as a gas station,
which is considered a commercial development.

(b) Standards relevant to siting of new energy facilities,
including all associated development activities, are as fol-
lows:

1. Energy facilities shall not be sited in Special Areas
as defined at N.J.A.C. 7:7E-3.1 through 3.42, 3.44, 3.46,
and marine fish and fisheries areas defined at N.J.A.C.
7:7E-8.2, unless site-specific information demonstrates that
such facilities will not result in adverse impacts to these
areas;

2. Except for water dependent energy facilities, energy
facilities shall be sited at least 500 feet inland of the mean
high water line of tidal waters in the following areas:

i.  The CAFRA area; and

ii. The Western Ocean, Southern, Mullica Southern
Ocean, Great Egg Harbor River and Delaware Estuary
regions, as defined at N.J.A.C. 7:7E-5A.2(d);

3. Public access shall be provided in accordance with
the lands and waters subject to public trust rights rule,
N.J.A.C. 7:7E-3.50, and the public trust rights rule,
N.J.A.C. 7:7E-8.11; and

4. The scenic and visual qualities of coastal areas shall
be maintained as important public resources in the siting of
energy facilities, pursuant to N.J.A.C. 7:7E-8.12.

(c) Coastal energy facilities construction and operation
shall not directly or indirectly result in net loss of employ-
ment in the State for any single year.

1. Coastal energy facility construction and operation
which results in loss of 200 or more person-years of em-
ployment in jobs in New Jersey directly or indirectly
related to the State’s coastal tourism industry in any single
year is prohibited.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(d) Standards relevant to Outer Continental Shelf (OCS)
oil and gas exploration and development are as follows:

Supp. 12-17-07
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1. Exploration of the Mid-Atlantic, North Atlantic, and
other offshore areas with potential reserves of oil and
natural gas is discouraged, as long as there are other viable
alternatives with less or no environmental threats to the
coastal environment, including energy conservation, which
have not been fully explored. Should exploration occur and
commercially recoverable amounts of oil or natural gas be
found, development and production of offshore hydrocar-
bons shall be carried out according to the specific energy
facility policies of this section.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(e) Standards relevant to onshore support bases are as

follows:

1. New or expanded onshore support bases and marine
terminals to support offshore oil and gas exploration,
development, and production (including, but not limited to,
facilities for work boats, crew boats and helicopters, pipe-
laying barges, pipeline jet barges, ocean-going tugs, anchor
handling vessels, and limited, short-term storage facilities)
are encouraged at locations in the Urban Area, Delaware
River and Northern Waterfront regions and discouraged in
the CAFRA area.

i.  Preferable locations for water-dependent onshore
support bases include urban waterfront areas, where
onshore adverse physical, economic, and institutional
impacts will be less than the impacts likely to be placed
on less industrially developed areas which are more
dependent upon tourism and the resort industry.

ii. Small facilities for storing oil spill containment
and cleanup equipment for offshore operations, and
emergency crew transport facilities, including crew boat
operations, will, however, be acceptable along the Atlan-
tic Ocean or Delaware Bay where such a location would
facilitate and expedite offshore emergency operations.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(f) Standards relevant to platform fabrication yards and

module construction are as follows:

1. Platform fabrication yards and module construction
are encouraged in the Urban Area, Delaware River and
Northern Waterfront regions, which have the requisite
acreage, adequate industrial infrastructure, ready access to
the open sea, and adequate water depth, and where the
operation of such a yard would not alter existing recre-
ational uses of the ocean and waterways in the areas. They
are discouraged elsewhere in the coastal zone.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(g) Standards relevant to repair and maintenance facilities

are as follows:

Supp. 12-17-07
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1. Repair and maintenance facilities for vessels and
equipment for offshore activities are encouraged in the
Urban Area, Delaware River and Northern Waterfront
regions. Repairs can be accommodated on an emergency
basis in existing ship repair facilities in the CAFRA area as
defined at N.J.A.C. 7:7E-1.8, but not on a continual,
longterm basis.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(h) Standards relevant to pipe coating yards are as follows:

1. Pipe coating yards are discouraged in the CAFRA
area and encouraged in the Port of New York and New
Jersey and the Port of Camden and Philadelphia.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(i) Standards relevant to pipelines and associated facilities

are as follows:

1. Crude oil and natural gas pipelines to bring hydro-
carbons from offshore of the New Jersey coast to existing
refineries, oil and gas transmission and distribution sys-
tems, and other new oil and natural gas pipelines are con-
ditionally acceptable, provided:

i.  For safety and conservation of resources, the
number of pipeline corridors, including trunk pipelines
for natural gas and oil, shall be limited, to the maximum
extent feasible, and designated following appropriate
study and analysis by interested Federal, State and local
agencies, affected industries, and the general public;

ii. The pipeline corridors for landing oil or natural
gas are to be located in or adjacent to existing already
developed or disturbed road, railroad, pipeline, electrical
transmission or other rightsofway, to the maximum
extent practicable;

iii. Proposals to construct offshore oil and gas pipe-
lines, originating on the Outer Continental Shelf, and all
of the contemplated ancillary facilities along the pipeline
route such as, for example, gas separation and dehydra-
tion facilities, gas processing plants, oil storage ter-
minals, and oil refineries, will be evaluated in terms of
the entire pipeline corridor through the State of New
Jersey and its coastal waters;

iv. Pipeline corridors through the State coastal
waters shall, to the maximum extent feasible, avoid
offshore munitions, chemical and waste disposal areas,
heavily used waterways, geological faults, wetlands and
significant fish or shellfish habitats;

v. Pipelines shall be buried to a depth sufficient to
minimize exposure by scouring, ship groundings, an-
chors, fishing and clamming and other potential ob-
stacles on the sea floor. Trenching operations shall be

.
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conducted in accordance with applicable Federal regula-
tions;

2. New major pumping stations and other ancillary
facilities associated with offshore oil and gas pipelines, not
specifically identified in this section, are discouraged in the
CAFRA area and coastal waters;

3. Oil and gas pipeline related facilities shall provide
adequate visual, sound, and vegetative buffers; and

4. Offshore platforms for pumping or compressor sta-
tions are encouraged to be located out of sight of the
shoreline.

5. Rationale: See the OAL Note at the beginning of this
subchapter.

(j) Standards relevant to gas separation and dehydration
facilities are as follows:

1. For the purposes of this subsection, the following
terms have the following meanings:

i.  “Separation” means the removal of free liquids
from a gas stream. Free liquids may be either hydro-
carbon liquids (which may be processed into fuels such
as ethane, butane (and propane) or free water.

ii. “Dehydration” means the removal of water vapor
from the gas stream after separation of the liquid from
the gas.

2. Separation and dehydration facilities are discouraged
in the CAFRA area and coastal waters.

3. Separation and dehydration facilities shall:

i. Provide adequate visual, sound, and vegetative
buffers; and

ii. Be reviewed as part of the overall proposed gas
transportation system.

4. Rationale: See the OAL Note at the beginning of this
subchapter.

(k) Standards relevant to gas compressor stations are as
follows:

1. “Compressor stations” are facilities located along
natural gas pipelines which raise the pressure of the gas in
order to transport the resource mote efficiently and eco-
nomically.

2. Compressor stations are encouraged to be located
out of the sight of the shoreline on platforms in offshore
waters. They are discouraged in the CAFRA area and
coastal waters.

3. Rationale: See the OAL Note at the beginning of this
subchapter.

()) Standards relevant to gas pigging facility are as fol-
lows:

7E-69

1. A “pig” is a scraping tool that is forced through a
pipeline to clean out accumulations of wax, scale, gas
liquids or any foreign materials from the inside walls of the
pipe. The pig is inserted offshore and would be removed at
an onshore location called a “pigging facility.”

2. A pigging facility, which may or may not be asso-
ciated with a separation and dehydration facility, is dis-
couraged in the CAFRA area. The need for and location of
the facility will be reviewed within the context of the entire
natural gas pipeline system.

3. Rationale: See the OAL Note at the beginning of this
subchapter.

(m) Standards relevant to gas processing plants are as
follows:

1. A “gas processing plant” is designed to recover
liquifiable hydrocarbons from a gas stream before it enters
a commercial transmission line. A gas processing facility
may include treatment, recovery and fractionation equip-
ment to separate the recovered liquid hydrocarbon stream
into its various components including, for example, ethane,
butane and propane.

2. Gas processing plants proposed for locations be-
tween the offshore pipeline landfall and interstate natural
gas transmission lines shall be prohibited from sites within
the CAFRA area and shall be located the maximum dis-
tance from the shoreline. The siting of gas processing
plants will be reviewed in terms of the total pipeline
routing system.

3. Rationale: See the OAL Note at the beginning of this
subchapter.

(n) Standards relevant to other gas related facilities are as
follows:

1. Additional facilities related to a natural gas pipeline
such as metering and regulating stations, odorization
plants, and block valves are conditionally acceptable in the
CAFRA area if adequate visual, sound, and vegetative
buffer areas are provided.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(o) Standards relevant to oil refineries and petrochemical
facilities are as follows:

1. New oil refineries and petrochemical facilities are
conditionally acceptable outside of the CAFRA area pro-
vided they are consistent with all applicable location and
resource rules.

2. New oil refineries and petrochemical facilities out-
side the CAFRA area are encouraged to locate in es-
tablished industrial areas accessible to their potential labor
force and existing infrastructure.

Supp. 12-17-07
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3. New oil refineries and petrochemical facilities are
prohibited in the CAFRA area.

4. Expansion in capacity of existing oil refineries and
petrochemical facilities at existing sites, which are all
located outside of the CAFRA area, will be acceptable if
such expansion does not violate applicable State air and
water quality standards.

5. Rationale: See the OAL Note at the beginning of this
subchapter.

(p) Standards relevant to storage of crude oil, gases and
other potentially hazardous liquid substances are as follows:

1. The storage of crude oil, gases and other potentially
hazardous liquid substances as defined in N.J.A.C. 7:1E-
1.1 under the Spill Compensation and Control Act
(N.J.S.A. 58:10-23.11 et seq.) is prohibited on barrier
islands and discouraged elsewhere in the CAFRA area.

2. The storage of crude oil, gases and other potentially
hazardous liquid substances is conditionally acceptable in
the Urban Area, Northern Waterfront and Delaware River
regions if it is compatible with or adequately buffered from
surrounding uses.

3. The storage of crude oil, gases and other potentially
hazardous liquid substances is not acceptable where it
would limit or conflict with a potential recreational use.

4. The storage of crude oil, gases and other potentially
hazardous liquid substances is not acceptable along the
water’s edge unless the storage facility is supplied by ship,
in which case it is acceptable on the filled water’s edge
provided the storage facility complies with (p)1, 2 and 3
above.

5. Rationale: See the OAL Note at the beginning of this
subchapter.

(q) Standards relevant to tanker terminals are as follows:

1. New or expanded tanker facilities are acceptable
only in existing ports and harbors where the required
channel depths exist to accommodate tankers.

i.  Multicompany use of existing and new tanker
terminals is encouraged in the Port of New York and
New Jersey and the Port of Camden and Philadelphia,
where adequate infrastructure exists to accommodate the
secondary impacts which may be generated by such
terminals, such as processing and storage facilities.

2. New tanker terminals are discouraged in areas not
identified in (q)1 above.

3. Offshore tanker terminals and deepwater ports are
discouraged.

4. Rationale: See the OAL Note at the beginning of this
subchapter.
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(r) Standards relevant to electric generating stations are as

follows:

1. New or expanded electric generating facilities (for
base load, cycling, or peaking purposes) and related facil-
ities are conditionally acceptable provided:

i.  The proposed location and site design of the
electric generating facility is the alternative which has
the least practicable impacts to the coastal zone, based
on a comparative evaluation of alternative sites within
the coastal zone and inland.

ii. Fossil fuel (coal, oil or gas) and hydroelectric
generating stations are discouraged in scenic or natural
areas that are important to recreation and open space

purposes.

iii. Nuclear generating stations shall be located in
generally remote, rural, and low density areas, consistent
with the criteria of 10 CFR 100 (United States Nuclear
Regulatory Commission rules on siting nuclear gen-
erating stations) and/or any other related Federal regula-
tions. In addition, the nuclear generating facility shall be
located in an area where the appropriate low population
zone and population center distance are likely to be
maintained around the nuclear generating facility,
through techniques such as land use controls or buffer
zones.

iv. The construction and operation of a nuclear gen-
erating station shall not be approved unless the proposed
method for disposal of the spent fuel to be produced by
the facility will be safe, conforms to standards estab-
lished by the United States Nuclear Regulatory Commis-
sion, and will effectively remove danger to life and the
environment from the radioactive waste material. This
finding is required under present State law (N.J.S.A.
13:1911) and will be made consistent with judicial
decisions (see Public Interest Research Group v. State of
New Jersey, 152 N.J. Super. 191 (App. Div., certif. den.,
75N.J. 538 (1977)) and Federal law.

v. The construction of electric generating facilities
using renewable forms of energy such as solar radiation,
wind, and water, including experimental and demon-
stration projects, is encouraged in the coastal zone
provided that the facilities do not significantly detract
from scenic or recreational values. The cogeneration of
electricity and process steam for industrial, community
and commercial use is also encouraged.

2. Conversion or modification of existing generating
facilities for purposes of fuel efficiency, cost reduction, or
national interest is conditionally acceptable provided it
meets applicable State and Federal laws and standards.

3. Rationale: See the OAL Note at the beginning of this
subchapter.
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(s) Standards relevant to liquefied natural gas (LNG)  See: 38 N.IR.4570(a), 39 N.J.R. 5222(a).

facilities are as follows:

Rewrote (b)3.

1. New marine terminals and associated facilities that ~ 7:7E-7.5 Transportation use rule

receive, store, and vaporize liquefied natural gas for trans-
mission by pipeline are discouraged in the coastal zone
unless a clear and precise justification for such facilities
exists in the national interest; the proposed facility is
located and constructed so as to neither unduly endanger
human life and property, nor otherwise impair the public
health, safety and welfare, as required by N.J.S.A.
13:1910f; and such facilities comply with the Coastal Zone
Management rules.

i. LNG facilities shall be sited and operated in
accordance with the standards set forth in the Natural
Gas Act of 1938, 15 U.S.C. §§ 717-717z, the Natural
Gas Policy Act of 1978, 15 U.S.C. §§ 3301-3432, the
Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1331 et
seq., the Energy Policy Act of 1992, P.L. 102-486, 106
Stat. 2776, October 24, 1992, and the National
Environmental Policy Act, 42 U.S.C. §§ 4321 et seq.,
which set forth standards for siting, design, installation,
inspection, testing, construction, operation, transporta-
tion of gas, replacement, and maintenance of facilities.

ii. In determining the acceptability of proposed
LNG facilities the Department will consider siting cri-
teria including, but not limited to:

(1) The risks inherent in tankering LNG along
New Jersey’s waterways;

(2) The risks inherent in transferring LNG on-
shore; and

(a) Standards relevant to roads are as follows:

1. New road construction must be consistent with the
rule on location of linear development at N.J.A.C. 7:7E-
6.1, and shall be limited to situations where:

i. A clear need exists, taking into account the
alternatives of upgrading existing roads and of using
public transportation to meet the need;

ii. Provision is made to include construction of
bicycle and foot paths, except where these would not be
feasible;

iii. Provision is made to include, where appropriate,
catwalks and parking access to nearby waterbodies.

iv. Provision is made for coordinated construction of
public transportation rights-of-way and facilities, such as
bus lanes, rail lines, and related transit stop or station
facilities and parking, except where such construction
would not be feasible;

v. Visual and physical access to the coastal waters
is maintained, to the maximum extent practicable; and

vi. Induced development in conflict with coastal
rules would not be expected to result.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(b) Standards relevant to public transportation are as fol-

(3) The compatibility of the facility with sur-  lows:

rounding land uses, population densities, and con-
centrations of commercial or industrial activity.

ili. New LNG facilities that liquefy, store and va-
porize LNG to serve demand during peak periods shall
be located in generally remote, rural, and low-density
areas where land use controls and/or buffer zones are
likely to be maintained.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

1. New and improved public transportation facilities,
including bus, rail, air, boat travel, people mover systems
and related parking facilities, are encouraged.

2. Development of existing rights-of-way which would
preclude either their use for public transportation or public
recreation trails is discouraged.

3. Rationale: See the OAL Note at the beginning of this
subchapter.

(c) Standards relevant to bicycle and foot paths are as

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R. follows:

314(a).
Section substantially amended and recodified.
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
NJDOE changed to BPU.
Amended by R.1993 d.549, effective November 15, 1993.
See: 25 N.J.R. 5(a), 25 N.J.R. 5146(b).
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.
Amended by R.2007 d.374, effective December 17, 2007.

7E-71

1. The construction of internal bicycle paths, foot paths
and sidewalks in residential, commercial, and industrial
developments is required to the maximum extent prac-
ticable.

2. Linear bicycle and foot paths are encouraged along
the edges of all water bodies, and from the water body to
the nearest public road, provided they would not disturb
Special Areas, excluding flood hazard areas (N.J.A.C.
7:7E-3.25) and riparian zones (N.J.A.C. 7:7E-3.26), or
subject the user to danger.

Supp. 12-17-07
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3. Existing bicycle and foot paths shall be continued
around development when it is not practical to pass
through development.

4. Rationale: See the OAL Note at the beginning of this
subchapter.

(d) Standards relevant to parking facilities are as follows:

1. Parking facility standards apply to all of the fol-
lowing;

i.  Any parking facility of which any part is within
the area subject to the Waterfront Development Act
(N.J.S.A. 12:5-1 et seq.);

ii. Any parking facility and related access, of which
any part of the facility or related access is located in the
coastal zone; or

2. Parking lots, garages and large paved areas are con-
ditionally acceptable, provided that they will not interfere
with existing or planned mass transit services, the extent of
paved surfaces is minimized, and landscaping with in-
digenous species is maximized.

3. Rationale: See OAL Note at the beginning of the
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Substantially amended and recodified.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Intercept parking facilities encouraged/required at (d)3.

Amended by R.1993 d.140, effective April 5, 1993.
See: 24 N.J.R. 1986(a), 25 N.J.R. 1549(a).

Amended to allow alternative traffic reduction programs to be used in
place of the employee intercept lot requirement for casinos located in
Atlantic City.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 NJ.R. 2042(a), 32 N.J.R. 503(a).

In (d), deleted a former 3 and recodified former 4 as 3.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a)l, substituted “rule on location of linear development at
N.J.A.C. 7:7E-6.1,” for “Rule on Location of Linear Development”.
Amended by R.2007 d.340, effective November 5, 2007.

See: 38 N.J.R. 3950(a), 39 N.J.R. 4573(a).

In (¢)2, inserted *, excluding flood hazard areas (N.J.A.C. 7:7E-3.25)

and riparian zones (N.J.A.C. 7:7E-3.26),”.

7:7E-7.6 Public facility use rule

(a) Public facilities include a broad range of public works
for production, transfer, transmission, and recovery of water,
sewerage and other utilities. The presence of an adequate in-
frastructure makes possible future development and responds
to the needs created by present development.

(b) Solid waste facility means any system, site, equipment
or building which is utilized for the storage, collection, proc-
essing, transfer, transportation, separation, recycling, recover-

Supp. 12-17-07

ing or disposal of solid waste, but shall not include a re-
cycling center, a regulated medical waste collection facility
authorized pursuant to N.J.A.C. 7:26-3A.39, or an intermodal
container facility authorized pursuant to N.J.A.C. 7:26-3.6.

1. Solid waste facilities are conditionally acceptable
provided:

i.  Solid waste conservation techniques such as re-
cycling, resource and energy recovery, and volume re-
duction are explored and proved infeasible before a new
or expanded sanitary landfill, preferably at a regional
scale, is deemed acceptable;

ii.  The solid waste facility is not located in a coastal
wetland as provided at N.J.A.C. 7:7-2.2(b); and

ifi. The solid waste facility complies with the Solid
and hazardous waste rule at N.J.A.C. 7:7E-8.22.

2. Rationale: See the OAL Note at the beginning of this
subchapter.

(c) Wastewater treatment facilities
acceptable provided:

are conditionally

1. The wastewater treatment facility, including sewer
lines, is consistent with an approved Water Quality Man-
agement (208) Plan;

2. The secondary impacts associated with the facility
are consistent with the Coastal Zone Management rules;
and

3. The facility shall provide for multiple use of the site,
including open space and recreation use, to the maximum
extent feasible.

4. Rationale: See the OAL Note at the beginning of this
subchapter.

(d) New or expanded public facilities other than those
listed at (b) and (c) above are conditionally acceptable pro-
vided:

1. The public facility would serve a demonstrated need
that cannot be met by an existing public facility at the site
or region;

2. Alternate technologies, including conservation, are
an impractical or infeasible approach to meeting all or part
of the need for the public facility; and

3. The public facility would not generate significant
secondary impacts inconsistent with the Coastal Zone
Management rules.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), I8 N.JR.
314(a).
Substantially amended and recodified.

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
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(b) Dredged material placement on land is conditionally
acceptable provided that the use is protective of human
health, groundwater quality, and surface water quality, and
manages ecological risks. Testing of the dredged material
may be required as needed to determine the acceptability of
the placement of the material on a particular site.

(c) Dredged material disposal is prohibited on wetlands
unless the disposal satisfies the criteria found at N.J.A.C.
T:7E-3.27.

(d) The use of dredged material of appropriate quality
and particle size for purposes such as restoring landscape,
enhancing farming areas, capping and remediating landfills
and brownfields, beach protection, creating marshes, cap-
ping contaminated dredged material disposal areas, and
making new wildlife habitats is encouraged.

(e) Effects associated with the transfer of the dredged
materials from the dredging site to the disposal site shall be
minimized to the maximum extent feasible.

(f) Dredged material disposal in wet and dry borrow pits
is conditionally acceptable (see N.J.A.C. 7:7E-3.14, and
3.35).

(g) If pre-dredging sediment analysis indicates contami-
nation, then special precautions shall be imposed including
but not necessarily limited to increasing retention time of
water in the disposal site or rehandling basin through weir
and dike design modifications, use of coagulants, ground
water monitoring, or measures to prevent biological uptake
by colonizing plants.

(h) All potential releases of water from confined (diked)
disposal sites and rehandling basins shall meet existing State
Surface Water Quality Standards (N.J.A.C. 7:9B) and State
Groundwater Quality Standards (N.J.A.C. 7:9).

(i) The Department has prepared a dredging technical
manual, titled “The Management and Regulation of Dredg-
ing Activities and Dredged Material Disposal in New Jer-
sey’s Tidal Waters,” October 1997, which provides guidance
on dredged material sampling, testing, transporting, process-
ing, management, and placement. The manual is available
from the Department’s Office of Maps and Publications, PO
Box 420, Trenton, New Jersey, 08625-0420, (609) 777-1038.

(j) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.JR. 1797(b), 17 NJ.R. 1797(c), I8 NJ.R.
314(a).
(a) 6 and 7 added.

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.LR. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N_J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.
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See: 34 NJ.R. 74(a), 35 NJ.R. 632(a).
Rewrote the section.

7:7E-7.13 National defense facilities use rule

(a) A national defense facility is any building, group of
buildings, marine terminal, or land area owned or operated
by a defense agency (Army, Navy, Air Force, Marines, Coast
Guard) and used for training, research, material support, or
any other defense related use.

(b) National defense facilities are conditionally accept-
able provided the development meets either (b)1 or 2
below:

1. The proposed facility is consistent with all relevant
Coastal Zone Management rules; or

2. The proposed facility is coastally dependent, will be
constructed and operated with maximum possible consis-
tency with Coastal Zone Management rules, and will
result in minimal feasible degradation of the natural
environment.

(c) The construction of new facilities or expansion of
existing facilities on land not owned by a defense agency is
discouraged, unless it can be shown that the facility cannot
feasibly be accommodated on an existing base.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
(b) deleted; (b)1-2 recodified as (b)-(c); (c) recodified to (d).
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.1.R. 632(a).
In (b), iIn main paragraph substituted “provided the development
meets either (b)1 or 2 below” for *, and will be approved if one of two
findings can be made”.

7:7E-7.14 High-rise structures

(a) High-rise structures are structures which are more
than six stories or more than 60 feet in height as measured
from existing preconstruction ground level.

(b) The standards for high-rise structures are as follows:

1. High-rise structures are encouraged to locate in an
urban area of existing high density, high-rise and/or in-
tense settlements;

2. Highrise structures within the view of coastal waters
shall be separated from coastal waters by at least one
public road or an equivalent area (at least 50 feet)
physically and visually open to the public except as provid-
ed by N.JLAC. 7:TE-3.48;
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3. The longest lateral dimension of any highrise struc-
ture must be oriented perpendicular to the beach or
coastal waters, except for a highrise structure that is
located in the Redevelopment Zone of the City of Long
Branch and authorized pursuant to the Long Branch
Redevelopment Zone Permit at NJ.A.C, 7:77.4.

4, The proposed structure must not block the view of
dunes, beaches, horizons, skylines, rivers, inlets, bays, or
oceans that are currently enjoyed from existing residential
structures, public roads or pathways, to the maximum
extent practicable;

5. High-rise structures outside of the Hudson River
waterfront special area as defined by N.J.A.C. 7:7E3.48
shall not overshadow the dry sand beach between 10:00
AM. and 4:00 P.M. between June 1 and September 20,
and shall not overshadow waterfront parks year round;

6. The proposed structure must be in character with
the surrounding transitional heights and residential densi-
ties, or be in character with a municipal comprehensive
development scheme requiring an increase in height and
density which is consistent with all applicable Coastal
Zone Management rules;

7. The proposed structure must not have an adverse
impact on air quality, traffic, and existing infrastructure;
and

8. The proposed structure must be architecturally de-
signed so as to not cause deflation of the beach and dune
system or other coastal environmental waterward of the
structure.

(c) The high-rise structures rule shall not apply to the
following types of development:

1. Development in Atlantic City on existing ocean
piers which meets the standards at N.J.A.C. 7:7E-3.49(c)
or pedestrian bridges which meet the standards at
N.J.A.C. 7:7E-3.49(i)1; or

2. Utility structures that have a demonstrated need.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

New Rule R.1985 d.715, effective February 3, 1986,

See: 1(7)NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.
314(a).

Amended by R.1988 d.338, effective August 15, 1988.

See: 20 NLJ.R. 139(a), 20 N.J.R. 2058(b).
Added text to (a)4 “High-rise structures ... NJ.A.C. 7:7E-3.46

shall”’; substituted “shall” for “must”.

Administrative Correction to (a)l.

See: 21 N.I.R. 1857(a).

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Added text in (a).

Amended by R.1998 d.108, effective February 17, 1998.

See: 29 N.J.R. 3920(a), 30 N.J.R. 645(a).
In ()2, added exception and NJ.A.C. reference.

Amended by R.2000 d.45, effective February 7, 2000.

See: 31 NJ.R. 2042(a), 32 N.J.R. 503(a).

Supp. 1-20-04

In (a), vewrote the introductory paragraph; inserted a new (b); and
recodified former (b) as (c).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Rewrote the section.

SUBCHAPTER 8. RESOURCE RULES

OFFICE OF ADMINISTRATIVE LAW NOTE: Rationale state-
ments were filed as a part of the rules, but have not been reproduced
in this subchapter. The rationale statements can be reviewed at the
following office:

Office of Administrative Law
Quakerbridge Plaza

Bldg. No. 9

P.O. Box 049

Trenton, New Jersey 08625-0049

7:7E-8.1 Purpose and scope

In addition to satisfying the location and use rules, a
proposed development must satisfy the requirements of this
subchapter. This subchapter contains the standards the De-
partment utilizes to analyze the proposed development in
terms of its effects on various resources of the built and
natural environment of the coastal zone, both at the pro-
posed site as well as in its surrounding region.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.JL.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
(b) added.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 NLI.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).
Rewrote (a); deleted (b).

Amended by R.2004 d.43, effective January 20, 2004.

See: 35 N.J.R. 2801(a), 36 N.J.R. 442(a).
Deleted the paragraph identifier.

Case Notes

CAFRA empowers the Department of Environmental Protection to
consider health and safety effects of proposed facility upon prospective
residents or occupants; CAFRA is not comparable to the Natural
Environmental Policy Act (Commissioner’s Final Decision). A.C. Pow-
ell Health Center v. Dept. of Environmental Protection, 1 N.J.A.R. 454
(1980).

7T:7E-8.2 Marine fish and fisheries

(a) Marine fish are marine and estuarine animals other
than marine mammals and birds. Marine fisheries means:

1. One or more stocks of marine fish which can be
treated as a unit for the purposes of conservation and
management and which are identified on the basis of
geographical, scientific, technical, recreational and eco-
nomic characteristics; and

2. ‘The catching, taking or harvesting of marine fish.
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5. Not enact or adopt ordinances or engage in activities
in conflict with the Public Trust Doctrine, such as the
placing of signs, structures, vegetation, parking restrictions
or any other means, that limit access to or use of tidal
waterways and their shores;

6. In addition to complying with (q)1 through 5 above,
an applicant that is a municipality shall:

i.  Prior to disbursement of Green Acres funding for
a Green Acres project site, repeal any ordinance that
limits access to and use of tidal waterways and their
shores or is in conflict with the Public Trust Doctrine;
and

ii.  Prior to disbursement of Green Acres funding for
a Green Acres project site, adopt the ordinance adopting
the public access plan required at (q)lii above and
record the Public Access Instrument approved by the
Department pursuant to (q)1 or 2 above, respectively;

7. In addition to complying with (q)1 through 5 above,
prior to disbursement of Green Acres funding for a Green
Acres project site, an applicant that is a county shall adopt
an ordinance adopting the public access plan approved by
the department pursuant to (q)1 and 2 above;

8. Immediately upon disbursement of Green Acres
funding for a Green Acres project site, provide public
access along the tidal waterway and its entire shore at the
Green Acres project site;

9. Immediately upon disbursement of Green Acres
funding for a Green Acres project site, provide at least one
accessway to the tidal waterway, its shore and the project
site across land held by the recipient of Green Acres
funding. Additional accessways shall be provided as nec-
essary given the size, location, and proposed use of the site;

10. Immediately upon disbursement of Green Acres
funding for a Green Acres project site, install and maintain
in perpetuity Department approved public access signs at
each public accessway and/or public access area at the
project site;

11. Immediately upon disbursement of Green Acres
funding for a Green Acres project site, record a Depart-
ment-approved conservation restriction maintaining the
following areas for public access in perpetuity. All lands
held by the municipality or county for recreation and con-
servation purposes also must be listed on the Recreation
and Open Space Inventory for the municipality and county,
respectively, as required by Green Acres as a condition of
funding pursuant to N.J.A.C. 7:36.

i.  The project site;

ii. The public accessways held by the municipality
that lead to or provide access to tidal waterways and
their shores and are not listed in the Public Access
Instrument, including paths, trails, dune walkovers/walk-

7E-82.5

ways, and piers and public accessways pursuant to (q)9
above; and

iii. All parking areas identified in (q)12 below;

12. Within 10 days of completion of a Green Acres
funded development for a Green Acres project site or
within 180 days of disbursement of Green Acres funding
for acquisition for a Green Acres project site, provide
public restrooms and parking for the project site as directed
by the Department based on the proposed use of the project
site and the nature and extent of public demand; and

13. Any Green Acres funding recipient for a Green
Acres project site that, after December 17, 2007, under-
takes any action that is determined by the Department to be
in conflict with the Public Trust Doctrine, will be required
to take corrective action within 30 days of notification by
the Department of the conflict with the Public Trust Doc-
trine. If the Green Acres funding recipient for a Green
Acres project site does not take corrective action, or if the
corrective action taken is not adequate, then the Depart-
ment may:

i.  Withhold Green Acres funding;

ii. Terminate the Green Acres Project Agreement
executed pursuant to N.J.A.C. 7:36; and/or

iii. Demand immediate repayment of all Green
Acres funding that has been disbursed to funding recip-
ient.

(r) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.
314(a).
(b)3-7 added.
Amended by R.1988 d.338, effective August 15, 1988.
See: 20 N.J.R. 139(a), 20 N.J.R. 2058(b).
Deleted (b)7 and substituted new.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 NJ.R. 2042(a), 32 N.J.R. 503(a).
In (b), inserted a new 9, and recodified former 9 through 13 as 10
through 14.
Amended by R.2000 d.428, effective October 16, 2000.
See: 32 NJ.R. 864(a), 32 N.J.R. 3784(D).
In (b)11, substituted “restriction” for “casements”.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.
Repeal and New Rule, R.2007 d.374, effective December 17, 2007.
See: 38 N.JR. 4570(a), 39 N.J.R. 5222(a).
Section was “Public access to the waterfront”.
Amended by R.2009 d.34, effective January 20, 2009.
See: 39 N.J.R. 5145(a), 41 N.J.R. 546(a).
Added (c); in ()3, deleted “or” preceding “military facility”, inserted
“, or superhighway” and “at the site”, and substituted *, public access
shall be provided in accordance with (f)3i or ii below” for a colon and
inserted the final sentence; in (f)6iii, deleted “or” from the end; in (£)7,
substituted ““; or” for a period at the end; added (f)8; in the introductory
paragraph of (j)1, substituted *“, except as provided at (j)1i below:” for a
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semicolon at the end; added (j)1i; and rewrote (p)2 through (p)3, (p)7
through (p)9, and (q).

Law Review and Journal Commentaries

Resolving State Title Claims to Tidelands: Practice and Procedure.
William E. Andersen, 168 N.J.Law. 8 (Mag.) (April 1995).

Case Notes

New Jersey Department of Environmental Protection (DEP) rules that
require a municipality to allow public access to tidal waterways and their
shores “at all times” unless it obtains the DEP’s permission to close the
area and that require a municipality that seeks an appropriation from the
Shore Protection Fund to enter into a State Aid Agreement that obligates
the municipality to provide such additional parking spaces and restroom
facilities in proximity to the oceanfront as the DEP may mandate are
declared invalid. Borough of Avalon v. New Jersey Dep’t of Envtl. Prot.,
403 N.J. Super. 590, 959 A.2d 1215, 2008 N.J. Super. LEXIS 239
(App.Div. 2008).

Department of Environmental Protection (DEP) had jurisdiction under
the Coastal Area Facility Review Act (CAFRA) to determine the
appropriate fee that beach club could charge the public for use of its
private beach; boardwalk extension over the dune leading to the beach
and waterfront that was maintained by club qualified as development
and triggered the DEP’s jurisdiction over all related issues of use and
public access. Raleigh Ave. Beach Ass’n. v. Atlantis Beach Club, Inc.,
851 A.2d 19.

Beach club’s minimum fee for access to private beach, which required
the minimum seasonal payment of $700 for up to eight household
members, discriminated against individuals and small families by forc-
ing them to pay an amount bearing no rational relationship to the cost
associated with individual use of the property, and thus, the fee was
exclusionary and undermined the objectives of the public trust doctrine
by limiting public access to the beach; fee should be limited to expenses
actually incurred by the club for reasonable management services in
addition to reimbursement for other costs incurred for the services
provided. Raleigh Ave. Beach Ass’n. v. Atlantis Beach Club, Inc., 851
A.2d 19.

Regulation requiring coastal development to permit access to the
waterfront to the maximum extent practicable, including both visual and
physical access, did not impose absolute prohibition against oceanfront
development which interferes with the view of inland property owners.
Bubis v. Kassin, 323 N.J.Super. 601, 733 A.2d 1232 (N.J.Super.A.D.
1999).

Project promoting public access and water dependent uses of water-
front property complied with Waterfront Development Act. Matter of
Waterfront Development Permit No. 87-1235-1 by Dept. of Environ-
mental Protection to Union County Utilities Authority, 257 N.J.Super.
524, 608 A.2d 973 (A.D.1992).

Shoreline development that limits public access and the diversity of
shorefront experiences is discouraged (citing former N.J.A.C. 7:7E-
9.12). Lusardi v. Curtis Point Property Owners Assn., 86 N.J. 217, 430
A.2d 881 (1981).

Where petitioner applied for a Coastal Area Facility Review Act
Coastal General Permit, proposing remediation of oil and gasoline
product soil contamination at petitioner’s industrial property on the
Cohansey River waterfront, DEP properly required the petitioner to sign
and record a Department-approved conservation restriction for the entire
waterfront portion of the site in order to guarantee the public’s ability to
access the waterfront in the event the property’s land use changed. J.A.
Petrunis, Inc. v. N.J. Dep’t of Envtl. Prot., Land Use Regulation, OAL
Dkt. No. ESA 6547-06, 2007 N.J. AGEN LEXIS 389, Initial Decision
(June 5, 2007).
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7:7E-8.12 Scenic Resources and Design

(a) Scenic resources include the views of the natural and/
or built landscape.

(b) Large-scale elements of building and site design are
defined as the elements that compose the developed land-
scape such as size, geometry, massing, height and bulk struc-
tures.

(c) New coastal development that is visually compatible
with its surroundings in terms of building and site design, and
enhances scenic resources is encouraged. New coastal devel-
opment that is not visually compatible with existing scenic
resources in terms of large-scale elements of building and site
design is discouraged.

(d) In all areas, except the Northern Waterfront region, the
Delaware River Region and Atlantic City, new coastal
development adjacent to a bay or ocean or bayfront or
oceanfront, beach, dune or boardwalk and higher than 15 feet
in height measured from the existing grade of the site or
boardwalk shall comply with the following, unless it meets
the requirements at (¢) below:

1. Provide an open view corridor perpendicular to the
water’s edge in the amount of 30 percent of the frontage
along the waterfront where an open view currently exists;
and

2. Be separated from either the beach, dune, board-
walk, or waterfront, whichever is further inland, by a dis-
tance of equal to two times the height of the structure.
However, exceptions may be made for infill sites within
existing commercial areas along a public boardwalk where
the proposed use is commercial and where the set-back
requirement is visually incompatible with the existing char-
acter of the area.

(e) Coastal development that modifies a historic structure
on or eligible for inclusion on the New Jersey or National
Register of Historic Places, is adjacent to a bay, ocean, bay-
front or oceanfront, beach, dune or boardwalk, and is higher
than 15 feet in height measured from the existing grade of the
site or boardwalk need not comply with (d) above provided
the development meets the requirements at (e)1 and 2 below.
This exception does not apply to new development proposed
to be located outside of the historic structure’s footprint of
development as defined at N.J.A.C. 7:7E-1.8.

1. The development preserves the historic structure;
and

2. The development will not detract from, damage, or
destroy the value of the historic structure.

(f) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
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COASTAL ZONE MANAGEMENT

7:7E-8.14

Original 8.12 “Public services” was repealed. This new section was
recodified from 8.14 and old text was deleted and new text substituted.
Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Enhancement of scenic resources required at (d).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2008 d.82, effective April 7, 2008.
See: 39 N.J.R. 725(a), 40 N.J.R. 1836(a).

In the introductory paragraph of (d), inserted “comply with the
following, unless it meets the requirements at (¢) below”; added new (e);
and recodified former (e) as (f).

7:7E-8.13 Buffers and compatibility of uses

(a) Buffers are natural or man-made areas, structures, or
objects that serve to separate distinct uses or areas. Com-
patibility of uses is the ability for uses to exist together
without aesthetic or functional conflicts.

(b) Development shall be compatible with adjacent land
uses to the maximum extent practicable.

1. Development that is likely to adversely affect adja-
cent areas, particularly Special Areas N.J.A.C. 7:7E-3, or
residential or recreation uses, is prohibited unless the
impact is mitigated by an adequate buffer. The purpose,
width and type of the required buffer shall vary depending
upon the type and degree of impact and the type of
adjacent area to be affected by the development, and shall
be determined on a case by case basis.

2. The standards for wetland buffers are found at
N.J.A.C. 7:7E-3.28.

3. The following apply to buffer treatment:

i.  All buffer areas shall be planted with appropriate
vegetative species, either through primary planting or
supplemental planting. This landscaping shall include
use of mixed, native vegetative species, with sufficient
size and density to create a solid visual screen within
five years from the date of planting.

ii. Buffer areas which are forested may require sup-
plemental vegetative plantings to ensure that acceptable
visual and physical separation is achieved.
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iii. Buffer areas which are non-forested will require
dense vegetative plantings with mixed evergreen and
deciduous trees and shrubs. Evergreens must be at least
eight feet tall at time of planting; deciduous trees must
be at least three inches caliper, balled and burlapped;
shrubs must be at least three to four feet in height.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Deleted “policy” from (b).
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.
Administrative change to (b)1.
See: 23 N.J.R. 1662(b).
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (b)1, amended N.J.A.C. reference; in (b)2, substituted “standards
for” “rule regarding” and “is” for “are”.

Case Notes

Record established that it was proper to deny permits to allow con-
struction of new bulk materials handling port, particularly in view of
availability of suitable land and water area at least one existing port. In
Matter of Bridgeton Bulk Materials Handling Facility. 93 N.J.A.R.2d
(EPE) 203.

7:7E-8.14 Traffic

(a) Traffic is the movement of vehicles, pedestrians or
ships along a route.

(b) Coastal development shall be designed, located and
operated in a manner to cause the least possible disturbance to
traffic systems.

1. Alternative means of transportation, that is, public
and private mass transportation facilities and services, shall
be considered and, wherever feasible, incorporated into the
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