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W rit o f C ertio ra ri.

WRIT OF CERTIORARI.

New  J e r s e y , s s .
The State of New Jersey to Da l l a s  F l a n n a - 

g an , Judge of the Court of Common Pleas in and 
for the County of Essex, and John H. Scott, 
Clerk of said court, Gr e e t i n g : 10

We being willing for certain reasons to be 
certified of and concerning a certain determina-
tion and judgment rendered on the 17th day of 
June, 1925, by the Honorable Dallas Flannagan, 
Judge of the said Court of Common Pleas, in 
and for the said County of Essex, in a certain 
proceeding brought on behalf of Harriet A. 
Bissett, petitioner against Lehigh Valley Rail-
road Company, respondent, for the determina-
tion and recovery of compensation under an 20 
Act of the Legislature of the State of New 
Jersey, entitled “ An Act prescribing the liabil-
ity of an employer to make compensation for 
injuries received by an employee in the course 
of employment, establishing an elective sched-
ule of compensation and regulating procedure 
for the determination of liability and compensa-
tion thereunder,”  approved April 4, 1911, and 
the acts amendatory thereof and supplemental 
thereto, we command you, the said Court of 30 
Common Pleas in and for the County of Essex 
and John H. Scott, Clerk of the said Court, that 
the said determination and judgment, together 
with a transcript of the evidence and all pro-
ceedings for the making of the same and all 
things touching and concerning the same, as fully 
and entirely as before you they remain, or are 
m your custody and control, you do certify and 
send together with this Writ, to our Justices 
of our Supreme Court of Judicature at Trenton, 40
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W r it  o f  C ertio ra ri.

0

on the 10th day of August, 1925, that therein 
may be caused to be done what of right and 
according to law ought to be done.

W i t n e s s , W illi am  S. Gu mmer e , Esquire, Chief 
Justice of our Supreme Court at Trenton, this 
21st day of July, A. D. 1925.

10 EDWARD J. KELLEHER,
Clerk.

H o ba r t  & Minar d ,
Attorneys for Prosecutor.

I allow this writ. Let it be sealed.

Dated July 21, 1925.

WILLIAM S. GUMMERE,
Chief Justice of New Jersey Supreme Court.

20

30

40
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R e tu rn .

RETURN.

S t a t e  o f  N e w  J e r s e y ,
Co u n t y  o f  E s s e x .

I, D a l l a s  F l a n n a g a n , Judge of tlie Court of 
Common Pleas, Essex County, New Jersey, do 
hereby certify and return to the Supreme Court 10 
of Judicature of the State of New Jersey, all 
the pleadings and proceedings in the case to-
gether with the judgment record and together 
with the entire record of the proceedings had 
at the trial and all things touching and concern-
ing the same as by the within Writ to me di-
rected I am commanded.

I n  W i t n e s s  W h e r e o f , I have here-
unto set my hand and the seal of said 

( s e a l ) court at Newark, this twentietJi day 
of August, A. D. 1925.

DALLAS FLANNAGAN,
Judge of Common Pleas Court 

of Essex County, N. J.

30

40
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D e p e n d e n t’s C la im  P e tit io n  fo r  C o m pensa tion .

Dependents’ Claim Petition for Compensation.

NEW JERSEY DEPARTMENT OF LABOR 
WORKMEN’S COMPENSATION BUREAU 

TRENTON, N. J.

C la im  
P e tit io n  
N o. 2281.
J u n e  28, 
1923.

Attorney for Petitioner, Silberman & Gross- 
man, 776 Broad street, Newark, N. J.

20
To t h e  W o r k m e n ’s  Co m p e n s a t i o n  B u r e a u  o p 

N e w  J e r s e y :

The claimant respectfully alleges the follow-
ing facts:

1. What was the full name of the decedent? 
Burt Augustus Bissett.

2. Where did decedent live? 169 Elizabeth 
avenue, Newark, N. J.

3 0 3. Sex of decedent ? Male.
4. Date of birth of decedent. May 19, 1880.
5. Give below, in reference to each person 

claimed to be dependent upon the deceased at 
the time of accident or death:

Age
Name of Each at Last Date of Relation to 

Dependent Birthd’y Birthd’y Decedent 
Harriet A. Bissett 43 July 28,1879 Widow
Harriet Bissett, Jr. 10 Feb. 16,1913 Daughter

' 0 Ruth Bissett 10 Feb. 16,1913 Daughter

H a r r i e t  A. B i s s e t t ,
P e tit io n e r ,

v s .

L e h i g h  V a l l e y  R a i l r o a d  Co m -
p a n y ,

R e sp o n d en t.
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D e p e n d e n t’s Claim, P e tit io n  fo r  C o m p en sa tio n .

6. By whom was decedent employed at the 
time of accident? (Give name and business ad-
dress) Lehigh Valley Railroad Company, West 
Oak Island, Freight Yark, Newark, N. J.

7. What was the business of the employer?
8. Did the decedent give a written notice to

the employer at the time of hiring, or later, that 10 
the Compensation Law was not to apply to him?
No.

9. Did he receive such notice from the em-
ployer? No.

10., Did the employer have knowledge of this 
accident? Yes.

11. Did you notify the employer of this ac-
cident? Yes.

12. If so, on what, date?
13. Have you made claim to the employer for 20 

compensation? Yes.
14. What was the regular occupation of the 

decedent, and what kind of work was he doing 
at the time of the accident? Roundhouse fore-
man.

15. When did the accident happen? Janu-
ary 30, 1923.

16. Where did the accident happen? West 
Oak Island freight yard, Pioneer street, New- 30 
ark, N. Y.

17* What was the nature of the accident and 
how did it happen? Packing pistons and repair- 
ing air pump on an engine when he slipped on 
a greasy run board and fell to the ground.

18. Did the deceased work any after the 
accident? No.

19. If so, give date he was compelled to stop 
work. January 30, 1923.

40
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D e p e n d e n t’s C la im  P e t it io n  fo r  C om p en sa tio n .

20. Give date of death. March 5, 1923.
21. Were his wages fixed by piece work? No.
22. If so, what was his average weekly wage?
23. If wages were fixed by the hour, state 

rate per hour.
24. Give number of hours in an ordinary 

working day. Eight hours.
25. Give number of days in an ordinary work-

ing week. Seven.
26. State the amount of weekly wages. $48.
27. How much money have you received from 

the employer as compensation (not medical aid) 
since the accident? None.

28. Has the employer promised to pay you 
any compensation? No.

oq 29. If so, how much?
30. Was medical aid required? Yes.
31. If so, was this service furnished by the 

employer? No.
32. What other sum did you expend for 

medical, surgical or hospital service?
33. Give name and address of physician and 

hospital. Dr. Fewsmith, c/o St. Michael’s Hospi-
tal, Newark, N. J. Confined in St. Michael’s

3 o Hospital.
34. What other facts are there which you be-

lieve important?
35. Are you willing that the Compensation 

Bureau endeavor to secure compensation for you, 
by agreement, before calling for an official hear-
ing? No.

Your petitioner therefore prays that your 
Honorable Bureau will determine the amount of 
compensation due to your petitioner from the

40 said defendant, under the Act entitled “ An Act
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D e p e n d e n t’s C la im  P e t i t io n  fo r  C o m p en sa tio n .

prescribing the liability of an employer to make 
compensation for injuries received by an em-
ployee in the course of the employment, estab-
lishing an elective schedule of compensation and 
regulating procedure for the determination of 
liability and compensation thereunder, ’ ’ ap-
proved April 4, 1911, and the Acts supplemental 
thereto and amendatory thereof, and that your 
petitioner may be awarded his costs in this pro-
ceeding, and such other or further relief as 
may be proper.

And your petitioner will ever pray, etc.

HARRIET A. BISSETT,
169 Elizabeth Ave., 

Newark, N. .1.

20

S t a t e  o e  N e w  J e r s e y , " 
C o u n t y  o f  E s s e x . ss.

Harriet A. Bissett, of full age, being duly 
sworn according to law, on her oath deposes and 
says: That she is the petitioner named in the 
foregoing petition; that she has read the same 
and is familiar with the contents thereof; and 
that the matters and things therein set forth 
are true according to the best of her knowledge 
and belief.

30

HARRIET A. BISSETT,
Petitioner.

40
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D e p e n d e n t’s C la im  P e t i t io n  fo r  C o m pensa tion .

Subscribed and sworn to before me this 27th 
day of June, 1923, at Newark.

WILLIAM J. 0 ’HAGAN, 
Attorney at Law of New Jersey.

WORKMEN’S COMPENSATION BUREAU,

W. E. Stubbs,
Secretary.

I , W. E. S t u b b s , Secretary of the Workmen’s 
Compensation Bureau, hereby certify the fore-
going to be a true copy of the petition in this 
case.

W. E. STUBBS.

20

30

40



m

9

R e s p o n d e n t’s A n s w e r  to C la im  P e titio n . 

Respondent’s Answer to Dependent’s Claim

NEW JERSEY DEPARTMENT OF LABOR 
WORKMEN’S COMPENSATION BUREAU 

TRENTON, N. J.

In answer to Claim Petition filed in this cause: 20

1. What was decedent’s name? Burt, Augus-
tus Bissett.

2. Where did decedent reside? 169 Eliza-
beth avenue, Newark, N. J.

5. Do you question the dependency, age or 
relation of any of the persons named in ques-
tion No. 5 of the Claim Petition? If so, spe-
cify. Yes. The respondent has no information 
upon which to base an acknowledgement that the 30 
persons named in the said question were the 
decedent’s dependents.

6. Was the decedent in your employ at the 
time of the alleged accident? Yes.

7. State your business. Common carrier.
8. Did you receive written notice from the 

decedent at the time of hiring, or later, that the 
Compensation Law was not to apply to him?
No.

9. Did you give such notice to him? No.

Petition.

10

P e tit io n e r

L e h i g h  V a l l e y  
pa  n y ,

C la im  
P e tit io n  
N o . 2281.

40
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R e s p o n d e n t9s A n s w e r  to C la im  P e titio n .

10. When did you first have knowledge of 
this accident? January 30, 1923.

11. Did you receive notice of this accident 
from the petitioner? No.

12. If so, on what date? —
13. Has any claim for compensation been 

made? Yes.

14. What was the regular occupation of the 
decedent, and what kind of work was he doing 
at the time of the accident? Roundhouse fore-
man. Maintaining and repairing locomotive.

15. When did the accident happen? Janu-
ary 30, 1923.

16. Where did the accident happen? Oak 
Island, New Jersey.

20 17. What was the nature of the accident, and
how did it happen? Decedent is alleged to have 
fallen from footboard of engine when he fainted.

18. Did the decedent work any after the acci-
dent? No.

19. If so, give date he stopped work. Same 
date.

20. Give date of death. Alleged to have died 
March 5, 1923.

30 21. Were his wages fixed by piece-work? No.
22. If, what was his average weekly wage?
23. If wages were fixed by the hour, state 

rate per hour. Unable to state at present.
24. Give number of hours in an ordinary 

working day. Unable to state at present.
25. Give number of days in an ordinary work-

ing week. Unable to state at present.
26. State the amount of weekly wages. Un- 

able to state at present.
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R e s p o n d e n t’s A n s w e r  to C la im  P e titio n .

27. How much have you paid as compensa-
tion (not medical aid) since the accident? Noth-
ing.

28. Have you promised to pay compensation? 
No.

29. If so, how much?
30. Was medical aid required? Yes.
31. If so, did you furnish all the medical, 

surgical or hospital services, or other expense 
of last sickness? Furnished hospital treatment.

32. Between what dates was service ren-
dered? January 30 and March 5, 1923.

33. Give name and address of physician and 
hospital rendering service at your direction? 
St. Michael’s Hospital, Newark, N. J.

34. What other facts are there which you 
believe important? If you deny that compensa-
tion is payable in this case, explain fully your 
reason for this conclusion. Decedent did not 
meet with an accident, within the meaning of 
the Workmen’s Compensation Law. (2 ) The 
decedent’s death was not the result of an acci-
dent arising out of or occurring in the course 
of his employment with the despondent. (3 ) 
The respondent denies that the Workmen’s Com-
pensation Bureau of the New Jersey Depart-
ment of Labor has jurisdiction of the subject 
matter or of the parties and will require the 
petitioner to prove that the decedent was en-
gaged in intrastate commerce at the time of the 
alleged accident and that the provisions of the 
New Jersey Workmen’s Compensation Act are 
applicable to this case.

LEHIGH VALLEY RAILROAD COMPANY,
By P. P. Sennett, 

Assistant Claims Attorney,
143 Liberty Street, New York City.

10

20

30

40
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R e s p o n d e n t’s A n s w e r  to C la im  P e titio n .

S t a t e  o f  N e w  Y o r k ,
Co u n t y  o f  N e w  Y o r k .

V . P. S e n n e t t , of full age, being duly sworn ac-
cording to law, on his oath deposes and says: 
That he is the Assistant Claims Attorney of the 
respondent named in the foregoing answer to 

10 claim petition; that he has read the same and is 
familiar with the contents thereof; and that the 
matters and things therein set forth are true 
according to his knowledge and belief.

V. P. SENNETT.

Subscribed and sworn to before me this twen-
ty-third day of July, 1923, at New York, N. Y.

EUGENE S. SHREVE,
20 Notary Public, New York Co., No. 722.

N. Y. Co. Register’s No. 4843. 
My commission expires March 30, 1924.

N o t a r i a l

S e a l .

I , W. E. S t u b b s , Secretary of the Workmen’s 
Compensation Bureau, hereby certify the fore-
going to be a true copy of the answer in this

„ „ cause.
30

W. E. STUBBS.

40

*
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D e te rm in a tio n  o f  F a c ts  a n d  O rder.

Determination of Facts and Order.

Filed October 17,. 1924.

WORKMEN’S COMPENSATION BUREAU.

H a r r i e t  A. B i s s e t t ,
P e tit io n e r .

v s .

L e h i g h  V a l l e y  R a i l r o a d  Co m -
p a n y ,

R esp o n d e n t.

D e te rm in a -
tio n  o f  F a c ts  
and  O rder.

10

A petition having been filed in the above-stated 
matter for compensation to which the petitioner 
and her two infant children were entitled by 20 
virtue of the provisions of an act of the Legis-
lature of the State of New Jersey entitled “ An 
Act prescribing the liability of an employer to 
make compensation for injuries received by the 
employee in the course of the employment, etc.”  
approved April 4, 1911, together with the sev-
eral amendments and supplements thereto and 
acts amendatory thereof; and the respondent 
having duly filed an answer to the within peti-
tion and a time and place for the hearing- of ^  
the petition having been fixed by the Workmen’s 
Compensation Bureau of the .Department of 
Labor in the State of New Jersey, and the same 
having come on for a hearing before Commis-
sioner Harry Goas, on the said petition and 
answer, and the Court having considered the evi 
dence and argument of counsel, now determines 
and finds as follows:

1. That on or about the thirtieth day of Jan-
uary, 1923, the deceased, Burt Bissett, husband /0



14 /
D e te rm in a tio n  o f F a c ts  a n d  O rder.

of the petitioner was in the employ of the re-
spondent as roundhouse foreman, at what is 
known as West Oak Island yard, in the City of 
Newark, County of Essex and State of New 
J ersey.

2. That his wages were $48.00 per week.
3. That on or about the thirtieth day of Jan-

uary, 1923, while engaged in the repair of an 
engine he fell several feet from the engine to 
the ground, causing severe injuries from which 
on March 5, 1923, he died.

4. That the respondent had due notice of the 
accident.

5. That the employment of Burt Bissetl, was 
pursuant to Chapter 95 of the Laws of 1911, 
as subsequently amended and supplemented,

20 commonly known as the Workmen’s Compensa-
tion Act.

6. That by reason of the accident above men 
tioned the said Burt Bissett, husband of the 
petitioner, suffered a temporary disability from 
January 30, 1923, until March 5, 1923, during 
all of which time he was confined to the hospi-
tal and at which place he died on March 5, 1923.

7. That at the time of the accident Burt Bis- 
30 sett was engaged in the repair of an engine

wholly separated from any cars, which engine 
was resting upon what is known as a tie-up 
track, which track is devoted exclusively, or 
almost so, for use while repairing the rolling 
stock of the respondent railroad company. That 
as far as the evidence goes the engine was not 
interrupted in any interstate haul. That the 
engine was a yard engine and was never called 
upon to leave it; that evidence distinctly show-
ing that it was never utilized for the purpose10



D e te rm in a tio n  o f F a c ts  a n d  O rder.

of carrying any cars without the State of New 
Jersey. The yard in which the engine was 
operated was not permanently devoted to in-
terstate commerce. That since the accident and 
before the trial, the engineer in charge of the 
engine died, and therefore, the extent of the 
repairs required upon his inspection of the 10 
engine, does not appear clearly, suffice to say 
that although the repairs on this engine had been 
in progress for about an hour, yet the fact re-
mains and it is uncontradicted that they were 
not completed within the hour, and that the 
engine was taken to the general repair shops 
of the respondent company on the morning fol-
lowing the accident. The engine was destined 
to do such work as it might be called upon to 
perform; that the necessary repairs on the en 
gine were of a character requiring considerable ^  
time to perform in view of the fact that in order 
to complete them it was necessary to take it 
to their general repair shop. That at the time 
of the accident the engine had simply finished 
whatever work it had been performing and had 
not yet begun upon any other, and at the time 
of the accident it was not engaged in any com-
merce.

8. That the petitioner has sustained the bur- 30 
den of proving that at the time of the accident 
the work at which the petitioner’s intestate was 
employed brought such employment within the 
provisions of the Workmen’s Compensation Act 
of the State of New Jersey.

9. That the accident and resulting death of 
Burt Bissett arose out of and in the course of 
his employment with the respondent.

10. That burial expense exceeded the sum of 
two hundred ($200) dollars. 40
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D e te rm in a tio n  o f F a c ts  a n d  O rder.

1 1 . That at the time of the accident and re-
sulting death the petitioner, and twins, Harriet 
Bissett, Jr., and Ruth Bissett, born February 
16, 1913, wife and children respectively of the 
deceased were members of the deceased’s house-
hold and were entirely dependent upon the de- 
ceased for their support, and that they received 
such support from the deceased, and as depend-
ents were entitled to 45% of his weekly salary 
for a period of 300 weeks from the date of his 
death, which would entitle them to the maximum 
payment under the Workmen’s Compensation 
Act then prevailing of $12.00 a week.

12. That the services of Kalisch & Kalisch, 
as counsel for the petitioner, were reasonably 
worth $500.00, half of this sum to be paid by

2Q the respondent and half by petitioner as and 
for a counsel fee.

It is, therefore, on this 26th day of September, 
1924, Or d e r e d , that judgment final be entered 
in favor of the petitioner against the respondent 
for $984.00, being compensation up to and in-
cluding September 24, 1924, and that the re-
spondent shall pay or cause to be paid to the 
petitioner the sum of $12.00 a week for a further 
period of 218 weeks ; $100 in addition for funeral

30 expenses and $250.00 to Kalisch & Kalisch, as 
part of counsel fee for services rendered at the 
trial of the issue, and costs to be taxed.

HARRY J. GOAS, 
Deputy Commissioner.

I, W. E. S t u b b s , Secretary of the Workmen’s 
Compensation Bureau, hereby certify the fore 
going to be a true copy of the Determination of 
Facts and Order in this cause.

40 W. E. STUBBS.
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S te p h e n  G illen , d irect.

WORKMEN’S COMPENSATION BUREAU. 
DEPT. OF LABOR OF NEW JERSEY, 

NEWARK, ESSEX COUNTY DISTRICT.

Transcript of stenographer’s notes of evidence 
taken in the above entitled matter before the 
H o n . H a r r y  J. G o a s ,  Deputy Compensation Com-
missioner, 9 Franklin street, Newark, New Jer-
sey, on the 13th day of March, A. D. 1924, at 
ten o’clock A. M.

Appearances :
Isidor Kalisch, Esq., (Kalisch & Kalisch, 

Esqs.), for the petitioner.
V. P. Sennett, Esq., for the respondent. 

STEPHEN GILLEN, a witness produced on

D irec t e xa m in a tio n  by Mr. Kalisch.

Q What is your name? A Stephen Gillen.
Q Were you employed with the Lehigh Valley 

Railroad on January 30, 1923? A I was.
Q And what was your work there? A Agent. 
Q Agent? A  Yes.
Q Where? A Oak Island Transfer.
Q Did you know Mr. Bissett? A No.

H a r r i e t  A. B i s s e t t

P e titio n e r ,
10

vs .

behalf of the petitioner, sworn. 30

40
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S te p h e n  G illen , d irect.

Q You did not know him? Know anything 
about this case at all? A What I heard about 
it.

Q Only what you heard? A Yes.
Q Did you see any part of it? A No.
Q Did you see the man at all? A No.
Q Yo u were not called to the roundhouse? 

A  No.
Q From whom did you hear and get infor-

mation about it? A Just from our records 
that we required.

Q What? A Our records that were re-
quired.

Q Who made out the records? Who were 
the individuals? A Well, whatever records 
you might call on there. We have a lay-out 
showing the cars handled at night.

Q You know nothing else than that? A The 
cars handled. I know the cars that were han-
dled during the night.

Q Do you know anything about the engine? 
A I don’t, what engine it was; no.

Mr. Kalisch: That is all.
Mr. Sennett : I will cross examine you 

after.
30 Mr. Kalisch: If there is any cross ex-

amination I think it should be done now, 
so we have our record clear.

Mr. Sennett: Why don’t you go ahead 
and put on your witnesses, and then I will 
put on my witnesses and prove interstate 
commerce for you?

Mr. Kalisch: That is all right. You said 
cross examination.

Mr. Sennett: Yes, sir; you called this 
40 man as your witness.
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S te p h e n  G illen , cross.

Mr. Kalisch: I think the proper time to 
cross examine him is now.

Mr. Sennett : I can defer my cross ex-
amination.

The Court : It is unusual to say the least.
Mr. Kalisch: It is certainly unusual to 

wait until the plaintiff— I do not mean to 10 
make out your affirmative case, but I mean 
as to the subject-matter of my direct ex-
amination, it should be disposed of now.

C ro ss e x a m in a tio n  by Mr. Sennett.

Q Mr. Gillen, you testified you were the 
agent at Oak Island Transfer. Mrhat was Bis- 
sett out there ? A Supposed to be a round-
house foreman, I understand, at the time. '

Q Was he also located at Oak Island? A 
Oak Island Transfer.

Q What is the nature of the work performed 
at Oak Island Transfer?

Mr. Kalisch: I object as not cross ex-
amination. I will withdraw the objection.
Go ahead.

A Why, we transfer freight; unload and reload 30 
cars and distribute freight received from dif-
ferent stations, going to different station.

Q Yes. And do you handle any freight there 
going from one state to another?

Mr. Kalisch: I object on the ground it 
is not cross examination. Very important 
at this time.

The Court: It is not strictly cross ex- 
amination.

40
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S te p h e n  G illen , re-d irec t.

Mr. Kalisch: Then I object to it.
Mr. Sennett: I will withdraw it.
The Court: You probably have other 

witnesses.
Mr. Sennett: Yes.

10 Q You did not see Bissett on the night ot' 
this accident? A No.

Q Know nothing about the accident per-
sonally? A (Witness nods head negatively.)

The Court: No?

A No.

R e-d ire c t e xa m in a tio n  b y  Mr. Kalisch.

20 Q Do you know Frank Osborne? A Is that 
the yardmaster?

Q Yes. A Don’t know him personally; no; 
he is on nights. I am on days.

Q Is he still in the employ of the company? 
A That I couldn’t say. He does not work in 
connection with me.

Q From anything that you have heard— 
strike it out. How about Walter Reed, do you 

30 know him? A I don’t know him personally; 
no.

Q Do you know his position? A No. That 
is all night operation. I am on days.

Q All night operation? A Yes.
Q You do not know whether he is still con-

nected with company? A I couldn’t say.

Mr. Kalisch: That is all.
Mr. Sennett: All right.

40
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J o h n  S a n k u s , d irect.

JOHN SANKUS, a witness produced on behalf 
of tlie petitioner, sworn.

D ire c t e xa m in a tio n  by Mr. Kaliscli.

Q Mr. Sankus, did you work for the Lehigh 
Valley on January 30, 1923? A Yes.

Q And what was your work? A Fireman.
Q What? A Fireman.
Q Hid you know a man by the name of Bis 

sett? A Yes.
Q Did you see him on that day? A I seen 

him; yes.
Q Did you see him after he was hurt? A 

After he was hurt? Yes.
Q Where did you see him? A I seen him 

on the ground. That’s all I saw.
Q And how near liis engine? A Well, I 20 

just couldn’t exactly tell you, but just Jayiiiir 
aside. '

Q lie was lying alongside of the engine, is 
that right? A Yes.

Q And did you see him taken out to the am-
bulance and sent to tlie hospital? A No, sir;
1 didn’t see the ambulance; no.

Q Did you hear any one of the men in charge 
there tell someone to call up for an ambulance?

Mr. Sennett: That is objected to.
The Court: Well, he may hear it.
Mr. Kaliscli: Did he hear anyone?
Mr. Sennett: Did he hear?
The Court: Yes.
Mr. Kaliscli: Yes. Did you?

A 1 don’t remember if I heard of anybody 
there saying that he called an ambulance or 
not. Hut I know he got taken to the hospilal. ‘0
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J o h n  S a n k u s , d irect.

Q You do. And on what track was this en-
gine that he was working, on? A I think the 
number one.

Q Is that a tie-up track? A No, sir; it is 
in the yard.

Q Is that where they usually repair the loco- 
-ĵ q motives on that track? A They are repaired 

wherever it is necessary.
Q This is inside of the yard, isn’t it? A 

Yes.
Q Has nothing to do with the main tracks? 

A No.
Q What was wrong with that engine, if you 

knew? A The pump wasn’t working right.
Q The pump wasn’t working right. And was 

Bissett fixing the pump? A He was ordered 
to fix it; yes.

^  Q He was ordered to fix the pump. And 
anything else wrong with it? A No.

Q Was that your engine? A It wasn’t 
mine. I was working on it yet.

Q Well, I don’t mean do you own it. That’s 
all right, too. You would like to own it? A 
Well, if I could own it I would have a good 
ride every day.

Q I mean that was the engine in which you 
3Q were engaged? A Yes.

Q And the pump was not working right? A 
No.

Q And did you drive it into the yard to have 
it repaired? A The engineer did that.

Q You are the fireman, are you? A Fire-
man.

Q Well, what was that track used for? A 
Just for the cars.

Q To bring engines in for repairs? A Well, 
when they are needed they bring them in there; 
if not they put them in the roundhouse.
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J o h n  S a n k u s , d irec t.

Q Is that what you call a tie-up track? A 
Yes.

Q It is. And you say that Bissett was work-
ing on this when he was hurt, when he fell_
A Oh, I didn’t see—

Mr. Sennett: I object to that.
J. u

A I didn’t see that.
Q You did not see him fall? A No. I 

didn’t see him fall.
Q Do you know Mr. Osborne? A Well, I 

don’t know him personally.
Q What is his position there if you know?

A Well, I think he is a yardmaster.
Q You think he is a yardmaster. Do you 

see him around there? A No.
Q Do you know whether he is still the yard- 20 

master? A I couldn’t tell you. I don’t work 
on that part now. I work away, far away from 
it.

Q You say you saw Bissett lying on the 
ground. Was he on his back or on his face? A 
I couldn’t tell you that, because there was a 
lot of other guys there then.

Q Do you see anybody else in the court room 
that you saw there that day? A Well, I only 
see the conductor. , * 30

Q Any other of the other gentlemen here 
that are employees of the Lehigh Valley? Do 
you see anybody else here that you saw there 
when Bissett was lying on the ground? A Be-
sides the conductor?

Q Yes. Is he here? A Yes.
Q What is his name? A Nolan.
Q Nolan? A Nolan.
Q Nolan. Nobody else, that you saw iJK.n, 

that day? A No. 40
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J o h n  S a n k u s , c ro ss .

Q That was Bissett’s work, wasn’t it, en 
gaged on repairs of engines? A He was a 
roundhouse foreman.

Q That has to do with repairing jobs? A 
On engines.

Q On engines. I see. And that is what you 
j q  bring engines into the roundhouse for? A Any 

repairs, why, that is his job.
Q And that is what your engineer brought 

the engine in on that day for? A Well, we 
were assigned to that job there. We didn’t 
have to drive around anywhere. We were right 
there. Right around.

Q I mean you came into that track for re-
pairs? A Yes.

Mr. Kalisch: That is all. Thank you.
20

C ro ss e xa m in a tio n  by Mr. Sennett.

Q Do you recall the number of your loconio 
tive that day? A Yes; 3451.

Q That is the regular yard engine at Oak 
Island. A Yes; regular size engine.

Q You say these repairs took place on mini 
ber one track. That is a regular track in the 
yard, isn’t it? A Yes.

Q It is not laid aside for any special pur 
pose of repairs, is it?

Mr. Kalisch: 1 object to that.

A No.

Mr. Kalisch: Well, all right.

Q What I mean, number one track is used 
to switching cars in and out of the yard every 
day? A Yes, sir.40
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J o h n  S a n k u s , cross.

Q This locomotive was not driven into (lie 
roundhouse for repairs? A No; not driven 
into the roundhouse for repairs.

Q What was the nature of the repairs to be 
made to that locomotive? A Just for that 
pump; that’s all.

Q Just for the pump? A That’s all. 10

Q What did he have to do? A Pack it.
Q To pack it? A Yes.
Q Light job? A Light job.
Q How long would it take? A About fifteen 

or twenty minutes.
Q So that engine was not taken out of serv-

ice to have this done? A No; no.

Mr. Kalisch: I object to that as calling 
for a conclusion of the witness.

The Court: That is calling for a con
elusion from him.

Mr. Sennett: All right.
Mr. Kalisch: I move that answer be 

stricken out.
The Court: Strike it out.

Q You say this job on the engine took about 
fifteen or twenty minutes?

Mr. Kalisch : I object.
The Court: He can testify if he knows.
Mr. Kalisch: I object on the ground 

there is no evidence at this time that (In* 
job was finished.

Q (Question repeated by the stenographer.)
A Yes.

4 0
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J o h n  S a n k u s , cross.

The Court: Was the job finished at the 
time you saw it last?

A What, the engine?

The Court: Yes; this packing of the pis-

A Yes; it was finished by Burt Bissett’s assist-
ant, Walter Reed.

Q Your engine was still under steam? A 
Yes, sir.

Q And you as fireman, and the engineer, 
were still on board? A Yes.

Q Why was it necessary to pack this pump? 
A On account of wouldn’t have enough air to 
move the engine.

Q You mean that if your air escaped from 
the pump you could not get up power to move, 
or something of that sort? A Yes.

Q Did you have to have the pump packed in 
order to continue the night’s work? A Yes.

Q You did not see Bissett fall off this engine 
as alleged, did you? A  No, sir.

Q You saw him on the ground? A Yes.
Q Did he say anything to you? A No; he 

30 didn’t say nothing then.
Q What was that job? A What was that 

engine ?
Q Yes. A That was Oak Island Transfer 

job.
Q That was Oak Island Transfer job, worked 

right there in the yard? A Right there in the 
yard.

Q What kind of work did you do? A Made 
out fast freight.

Q Hauling cars at the transfer? A Yes.40
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Q Now, after this alleged accident to Bissett, 
did you go about your regular work? A Yes.

Q Had to have that pump packed in order to 
do that, did you? A  Yes.

Mr. Sennett: I think that is all.

. 1 ( 
R e -d ire c t e xa m in a tio n  by Mr. Kalisch.

Q What about the pistons? Were they in 
proper condition too, that day? A  What do 
you mean, pistons?

Q Well, you know what they are, don’t you?
A Yes.

Q Well, what I want to know is whether they 
were in proper condition? A After it was re-
paired; yes. It was in proper condition.

Q They repaired the pistons, too? A What?
Q They repaired the pistons, too? A No. 

There was nothing wrong with the pistons.
Q It was just the packing? A Yes; it was 

just the packing. Just the same as if you saw 
you have a busted water pipe you have to fix it.

Q Yes. You say that you saw how long it 
took this thing to repair? Is that correct? A 
I saw? No. I didn’t see, but I should say it 
would take about fifteen or twenty minutes to 30 
do that job.

Q What were you doing while they were 
working on the engine? A I was out eating my 
supper. I wasn’t watching them repair it.

Q You were out? A Sure.
Q What was your engineer’s name? A My 

engineer’s name was Pat Dunphy.
Q Where was he? He was here in court the 

last time this case was up? A No; he wi]l 
never come here no more. 40
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J o h n  S a n k u s , re-d irec t.

Q He died? A Yes.
Q Died since the last time you were in court? 

A Yes.
Q How far are the main tracks of the rail-

road from these roundhouse tracks? A Well, 
I couldn’t tell you that correct. They are, we 

10 will say, maybe twenty or twenty-five, maybe 
more than that feet. They are away about—  
wait— one, two, about three cars— or three tracks 
away from it yet.

Q You mean there are three tracks over from 
where this track is when you reached the line 
where the main line is? Is that correct? They 
run the same direction as the track upon which 
your engine was when it was being fixed? They 
run parallel? A Oh, they are a way off. Like 

‘20 we will say, about three buildings away yet.
Q About three buildings away? A They 

are quite a ways, because the roundhouse stands 
in the centre, here is your yard, and the other 
side is about three tracks yet where the main 
line is yet.

Q I see. A We will say here is the round-
house. Right here is your yard.

Q Yes. A Well, from this, from the right 
30 side about three tracks yet there is the main 

line.
Q You know this neighborhood better than 

I do. A Yes.
Q You say that engine was on this number 

one track? A In the yard.
Q In the yard? A In the yard.
Q Now, in order to get out to the main line 

how far would your engine have to be driven, 
and where would it have to switch to get onto 
the main line? A Oh, it would have to go



J o h n  S a n k u s , re-d irec t.

maybe a thousand or two thousand or more than 
that feet.

Q In order to get on the main line! A Yes.
Q Or in order to drive it? A No. f
Q That engine does not work on the main 

line at all, does it? A No; that engine is only 
in the yard, never main; Oak Island Transfer, 
that’s all. No main line work at all.

Q No main line work at all? A No.
Q I see. What are the other tracks used 

for in that yard? Number one, two, three and 
four? A Just put in other cars shifting.

Q Making up cars? A Making up trains.
Q And you ran it onto number one to have 

these repairs made? A  Yes.
Q Is that where you usually brought that 

engine for repairs? A We put it wherever we 
got the route.

Q That’s all. Is Mr. Reed in court? A No; 
no.

Q Bo you see him? A  No; he isn’t in 
court.

Q Do you know whether he still works for 
the company? A I don’t think he does. I 
ain’t sure, though. But the last time I saw 
him he said he was going away. So I don’t 
know is he chucked his job up or not.

Q Bo you know Mr. Osborne? A I don’t 
know him to talk to.

Q I see. A But I know—
Q Is he in court? A Not that I see.
Q Was he in court the last time this 

came up? A I wasn’t there.
Q You were not here. That is all.

case
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J o h n  S a n k u s , re-cross.

R e-c ro ss  e xa m in a tio n  by Mr. Sennett.

Q You say this engine did no work on the 
main line? A No.

Q Its work was confined to Oak Island Trans-
fer? A Oak Island Transfer.

IO Q Regularly assigned to that job? A Reg-
ular engine assigned to that job.

Q I suppose if you had a packing to be made, 
such as on this night, you would call out the 
mechanics and let them do it wherever you 
stood ?

Mr. Kalisch: I object to that on the 
ground it is not cross examination.

Mr. Sennett: Yes. It is.
Mr. Kalisch: And in the second place, 

it is not a question. It is a statement of 
fact by the attorney.

Mr. Sennett: You are attempting to con-
fine it to track number one.

The Court: I think that is proper if 
you ask it in the interrogative form.

Q Would repairs such as this be made on 
30 any track in the yard at a convenient spot to 

the roundhouse?

Mr, Kalisch: What is the answer?

A Yes.
Q So far as this number one track that you 

spoke of, that is not devoted to this repair work 
entiretly? A No.

Q It is a regular running track in the yard? 
A What is that?40
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Q It is a regular running track in the yard f 
A You use a track in the yard, whatever one 
you have got clear. Wherever you get the cars 
out of the way for you, you use it.

Q And on this night you happened to run 
in on number one and have the pump packed 
there? A Yes. 10

Q I believe you said this locomotive was reg-
ularly assigned to the Oak Island drill route?
A  Yes.

Q Can you tell me what work that did? A 
Making up the fast freight.

Q Where was the fast freight going to? A 
Wherever they were routed. Say they are going 
to Buffalo, or wherever they are classified to 
go, that is where they go.

Q Make up any trains there for Wilkes 20 
Barre, Pennsylvania? A Yes.

Q If the train is made up there for Buffalo?
—  A Yes.

Q — (continued), does she go over the Behigli 
Valley System? A Yes.

Q Does that system traverse the states of 
New Jersey, Pennsylvania and New York, in 
order to reach Buffalo? A What is that?’

Q Does that system traverse the states of 
New Jersey, Pennsylvania and New York in 
order to reach Buffalo? A It goes through 
Pennsyivama, yes. You have to go by way of 
Mauch Chunk.

Q By way of Mauch Chunk, Pennsylvania * 
A Yes.

Q Does that crew drill out cars at Oak island
ransfer? A  Drill out cars in the yard; yes.
y  At the platforms, at the transfer plat- 

forms? A Yes.

3d

40
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J o h n  S a n k u s , re-cross.

Q How many cars; as you recall it1? llow 
many cars were drilled out on that night at that 
time?

Mr. Kalisch: I object to that as iinma 
terial. The question involved, if there is 
a defense of interstate commerce, is what 
the decedent was doing at the time the acci-
dent occurred, and not what the railroad 
was doing in its manifold operations.

Mr. Sennett: I think it is all linked to-
gether.

(Discussion of counsel off the record.) 
The Court: I think it is part and parcel 

of the same examination.
Mr. Kalisch: I ask an exception.

20 The Court: Note an exception.

Q (Question repeated by the stenographer.) 
Answer that question, how many cars ?

The Court: If you can.

A About one hundred or two hundred cars.
Q Did the majority of cars come from the 

transfer?

Mr. Kalisch: I object on the same 
ground.

The Court: Note an exception.

A All from the transfer.
Q All came from the transfer? A Yes.
Q Your crew switched them from the trails 

fer and made them up into trains? A Yes, sir.
Q Did you take, from the transfer, all the 

cars that were ready to move forward? A40
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Well, if they were to go out for any train, if 
they were to go, yes.

Q That is all the loaded cars at the transfer?
A Y es; all the loaded.

Q And were shifted out and put in the trains?
A And put into rotation for the fast freight 
to be ready. 10

Q What time did this alleged accident occur?
A Well, I think it was around eight-thirty or 
forty, or something like that.

The Court: In the morning?

A No; at night.

The Court: In the evening?

A At night.
Q What were your regular hours of duty?

A Thi •ee to eleven.
Q P. M. A P. M.
Q And after you saw Bissett on the ground 

his assistant completed the packing of the pump ?
A He completed the job; yes.

Q That was to enable you to complete your 
night’s work? A Yes.

Q And did you complete your night’s work 
with that engine? A Yes; we completed it.

Q Right up until eleven o’clock? A Yes. 30 
Q Kept shifting the cars all night? A Yes.

Mr. Sennett: That is all.

R e-d ire c t e xa m in a tio n  by Mr. Kalisch.

Q Just one more question: So you say you 
ran into number one track because that was 
perfectly free and clear? A Yes.

Mr. Kalisch: That is all. 40
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W illia m  N o la n , d irec t.

WILLIAM NOLAN, a witness produced on be
half of the petitioner, sworn.

D ire c t exa m in a tio n  by Mr. Kalisch.

Q Mr. Nolan, what capacity were you en- 
gaged with the Lehigh Valley on or about the 
30th of January, 1923? A Conductor.

Q Conductor and of what? A Lehigh drill 
engine. Conductor of a transfer yard drill en-
gine.

Q Did you have anything to do with the en-
gine upon which this last gentleman worked? 
A  I was conducting that engine at that time.

Q I see. And were you on it when it was 
brought into the yard for repairs? A Well, 
it. wasn’t brought in; it was in the yard.

Q When it was brought in to track one for 
repair? A Yes.

Q Were you there when Bissett got up to 
work on it? A No, I wasn’t there when he got 
up to work on it.

Q Did you see him working on it? A No; 
I didn’t see him working on it.

Q Did you know that he was to work on it?
2 Q A I knew that he was to work on it.

Q And in order to work on it where would 
he have to get on the engine? A He would 
have to get up where the pump is.

Q I mean about how high from the ground is 
that? A Oh, twelve foot, fourteen.

Q About twelve or fourteen feet. Is there 
ever any grease up there on that platform?

Mr. Sennett: Objected to.
4 q Mr. Kalisch: I will get the question—
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W illia m  N o la n , d irect.

Mr. Sennett: Objected to. Let us con-
fine ourselves to this case.

Mr. Kalisch: Strike out that question. 

Q In what way may grease get on that plat-

Mr. Sennett: That is objected to on tbe 
same ground.

A That is something I can’t tell you.

The Court: Well, he may ask whether 
grease was up on the platform.

Mr. Sennett: Yes; if he confines himself 
to this case. But how should grease gel 
on a platform? It is perfectly obvious. 20

The Court: Yes. You may ask him as 
to this particular case.

Q Did you see any grease on that platform?
A I don’t know; I wasn’t up on the platform.

Q Did you see Bissett fall? A No, sir.
Q How long after he had fallen from the 

platform did you see him? A Well, I should 
judge three or four minutes. 80

Q And where was he? A On the ground.
Q Did you see them pick him up? A I 

didn’t see him picked up. I seen them take him 
off the ground and take him in the shanty, in 
the office.

(Answer repeated by the stenographer.)

Q Did they carry him inf A Yes, sir- 
they carried him in.

40
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W illia m  N o la n , cross.

Q Did you see the way he was taken away 
from the place to the hospital? A No; I didn’t 
see him taken away.

Q Is the piston and the pump connected? 
Are they one and the same operation? A I 
don’t know.

10 Q You do not know anything about it? A 
No.

Q You probably know as little about it as 1 
do then? A Yes, sir.

Mr. Kalisch: All right. That is alJ. 

C ro ss exa m in a tio n  by Mr. Sennett.

Q You have no personal knowledge of any
OQ accident having happened to Bissett, have you? 

A I personally?
Q Yes. A No.
Q You did not see him fall? A No.
Q He is alleged to have fallen. - How long 

did you know Bissett? A Well, oh, it is six 
or seven months, if not more.

Q Did you ever know him to have been ef-
fected by fits?

30 Mr. Kalisch: I object.
The Court: Objection sustained. Not 

proper cross examination.

Q You were conductor of the transfer yard 
drill crew? A Yes, sir.

Q What engine did you have? A 3051-3451. 
Q She was your regular engine? A Yes, sir. 
Q This work of packing the pump, was that 

just a temporary interruption? In your night’s 
work ?40
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Mr. Kalisch: I object to the question on 
the ground that it does not state— it is 
not proper cross examination upon any 
subject matter introduced on direct exam-
ination.

The Court: Well, it has been brought 
out beforehand, in the testimony. Some 
other witnesses’ testimony, I think; I think 
the preceding witness; the pump was packed 
and it went back to work, until eleven 
o ’clock.

Mr. Kalisch: If that is the purpose of 
the examination I have no objection to the 
question.

Q You heard the witness Sankus testify, 
didn’t you? A Yes, sir.

Q Can yon corroborate what he said as to 
the assignment of this engine?

Mr. Kalisch: I object to the question on 
the ground that a witness may not be called 
upon to either deny or to corroborate any 
other witness’ testimony by merely saying 
“ I say it is true or untrue.”

The Court: I think that is well taken.
Mr. Sennett: What is the ruling on that ?
The Court: Overruled.
Mr. Sennett : You may answer.
The Court: No; you object to it?
Mr. Kalisch: Yes.
The Court: Objection sustained.

Q Oh; were you at this locomotive at the 
time the repairs were being made? A After 
he fell I was.

10

20

30

40
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Q Not at the time? A Not at the time; no. 
Q Do you know how long it took to repair 

the pump? A About twenty minutes.
Q It is a light job, is it? A As far as I 

know.

Mr. Kalisch: I object, on the ground 
this witness says he does not know anything 
about this kind of work.

The Court: He can testify how long it
took, because he was on the ground.

Mr. Kalisch: He is interrogating him
about the kind of work it is; whether it is 
a light job or not. He does not know about 
that.

The Court: He does not know much
2q about the mechanics of the engine evidently.

Q This locomotive was standing on track 
number one? A Yes, sir.

Q That is a regular yard track? A Regular 
yard track.

Q Is that track especially devoted to repairs 
of locomotives? A At no time; small minor 
repairs.

Q Are other tracks in the yard also used for 
30 that purpose? A Yes, sir.

Q Did you continue your regular work that 
night after Bissett’s assistant had fixed the 
pump? A Oh, yes.

Q What did your work consist of?

Mr. Kalisch: I object as immaterial what 
the work of this man was or what the work 
of the engine was after the accident, on the 
ground that is not basis by which the liabil- 

4Q ity of the company may be determined.
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Mr. Sennett: That is a very important
test. It shows the assignment of the loco-
motive.

Mr. Kalisch: According to the last case 
I can find in the United States Supreme 
Court you seem to be misinformed as to the 
rule. 10

Mr. Sennett: It is an instrument of in-
terstate commerce, in Paterson v . D., L. &
W.

Mr. Kalisch: That is overruled.
The Court: It is admitted tentatively

subject to being changed later, if necessary.
Mr. Kalisch: I ask an exception.
The Court: Note an exception.

Q (Question repeated by stenographer.) A 
Classifying cars.

Q Make up any trains there? A Yes, sir.
Q Was your regular job that of taking care 

of the cars at the transfer? A Yes, sir.
Q Did you haul away all the cars that were 

loaded there? A Drilled them out and classi-
fied them. Pulled them off the tracks.

Q You drilled out all the cars at the trans-
fer? A Yes, sir. 3«

Q This happened about eight forty, I think 
the witness testified; is that right? A About 
eight forty.

Q What time did they stop loading cars at 
the transfer? A About six, five forty-five, six 
o ’clock.

Q And what time does the crew go on duty ?
A  Three P. M.

Q Three P. M. ? How long do you work? A 
Until eleven. 40v
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Q And are you continuously engaged from 
whatever time they stopped loading at the trans-
fer until eleven o’clock in drilling out all the 
cars? A Yes, sir.

Q And you make those cars up in trains? A 
In trains.

10 Q Is that why you had to have the pump 
packed that night? A Yès; had to have it 
packed.

Q You could not do your work unless you had 
it packed? A No.

Q And after you had your pump packed you 
continued to do this work up until your quitting 
time? A Yes.

Q Your work was confined to that yard? A 
To the transfer.

20 Q You did not work out on the main line? A 
No.

Q Were you the only crew in the yard at the 
time? A Only crew, yes; only crew there.

Q The only crew assigned to that? A Yes.

R e-d ire c t e xa m in a tio n  by Mr. Kalisch.

Q There were no other cars on track one? 
A Not at the time.

3Q Q Nor engines? Are all the cars in there 
freight cars that you drill? A All freight cars.

Q All freight. Don’t some of them have a 
destination in the State? A Well, the destina-
tion may be anywheres, wherever they are des-
tined to.

Q In other words, some of them, most of 
that shipment, or most of the cars are sent out 
of the State, but it is interstate and intrastate, 
isn’t that so? A Some are in and some out of 
the State.40
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Mr. Kalisch: That is all.

R e-c ro ss  eaxim ination  by Mr. Sennett.

Q What trains do you make up there every 
night?

Mr. Kalisch: I object; what he does now 
is immaterial.

The Court: Sustained.
Mr. Sennett: Yes. At that time. That 

is what I mean.

Q During the month of January, 1923, and 
particularly on this night, what train was made 
up by your crew every night?

Mr. Kalisch: I object to what was being 20 
done every night.

Mr. Sennett: At that time specified.
The Court: At that time.

A  J-D 1.
Q Where does J-D 1 go? A Buffalo or 

Manchester J-D 1 .
Q In New York State? A Yes.
Q In running to Manchester, through what 30 

States would it traverse, or did it traverse on 
the Lehigh Valley? A Through Pennsylvania, 
and beyond that I don’t know much about up 
the line.

Q What are the other trains? A j-B  2 ;
J-M 1 ; first J-P 3; second J-P 3 and Hotfoot.

Q What was the last? A Hotfoot.
Q Hotfoot? What kind of a train is that?

A It is a Jersey City train; New York-Hart- 
ford. 40
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Q New York-Hartford. Did you take all the 
New York-Hartford cars in that? A  All that 
was to come out. All that was to go.

Q You mean by that all the cars loaded at 
the transfer that you put in the Hotfoot? A 
In the Hotfoot.

10 Q And they would go on to Jersey City and 
New York and Hartford? A  Jersey City.

Q What points on New York and Hartford, 
do you know? A Different points.

Q Would that go to the piers in New York 
City? A Pier 5, pier 8, pier 44, pier 66.

Q They are all in New York City, are they? 
A  New York.

Q And these other trains you mentioned, did 
you say J-P 1? A J-P 1 .

20
Q That is the Manchester, New York, train? 

A Yes.
Q What other trains did you mention? A 

J-S 1.
Q Where does that go? A  To Wilkes-Barre, 

Hagerstown.
Q All in the State of Pennsylvania? A 

Pennsylvania.
Q You said J-M 1 ? A  J-M 1.

30 Q Where does that go to? A  Buffalo.
Q Any other train that you recall? A First 

J-P 3 and second J-P 3.
Q Where do they go? A Bethlehem, Eas-

ton. That is the first J-P 3.
Q Both points in the State of Pennsylvania? 

A Pennsylvania.
Q Do both those trains go to those? A  First 

goes to South Plainfield.
Q That is in the State of New Jersey? A

4 q State of New Jersey.



43

W illia m  N o la n , re-cross.

Q And the second J-P ? A The second goes 
to Plainfield.

Mr. Kalisch: I object to all this. I have 
not objected. On the ground we are besides 
the question involved in the case, namely, 
what was the decedent doing at the time of 
the accident ? Was he engaged in interstate 
commerce or intrastate commerce or in any 
commerce? What these people did with this 
engine is immaterial. Now, I have been 
patient about it. I do not want to object to 
it again, but I certainly from now on shall 
object, because it is immaterial and we are 
westing time.

Mr. Sennett : I do not think you appreci-
ate the point. We are trying an interstate 
commerce case. 20

Mr. Kalisch: Yes, but perhaps the United 
States Supreme Court in the Schang (?) case 
did not understand your reasons either. I 
am as stupid as the Court was in that de-
cision.

The Court: I think for the time being,
I will allow it to be in; that is on the theory 
is was just simply an interruption for the 
time being. gQ

Mr. Sennett: That is all it was. Put a 
little packing around a pump.

The Court: There has got to be some
continuity somewhere. What Was the con-
tinuity between what was done before and 
what was done after? Of course, we cannot 
have any testimony about what was done a 
half day before or a half day after.

(Further discussion of counsel off the 
record.) 40
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Q This work at the transfer that you speak 
of, were all the cars loaded to full capacity at 
the transfer? A Before they go out.

Q Before they go out. Well, are some cars 
only partially loaded? A Well, I don’t know 
really. I couldn’t answer that, what is inside of 

10 them.

Q Are the cars— strike that out please. Are 
you furnished with a list of the cars that are 
ready to be pulled? A Yes; I have a drill 
order.

Q A drill order. Do you recall about how 
many cars were pulled out that night?

Mr. Kalisch: I object on the ground that 
goes beyond the scope of my direct examina- 
tion. I carried this witness up to the time 
this man was hurt. I asked him no ques-
tions about what occurred afterwards.

Mr. Sennett: I am willing to have him
put this in on direct.

Mr. Kalisch: So I may cross examine
him?

Mr. Sennett: Yes. If that is all right.
It is six of one and half dozen of the other. 

30 That’s all.

R e-d irec t e xa m in a tio n  by Mr. Kalisch.

Q You said some of those cars were to be sent 
to Jersey City and others were to be sent to 
points in New York State? A Yes.

Q I see. And that work, in other words, con-
sisted of some shipments out of the State— I 
mean some trains being sent out of the State 

40 and some trains in the State, both? A Both.
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Mr. Kalisch: I see, that is all. Is there 
any question about the death of this man?

Mr. Sennett: Yes; there is.

Mr. Kalisch: I offer the death certificate.
Mr. Sennett: That is objected to on the 

ground that the defendant has not the right 
to cross examine the maker of this instru-
ment and also on the ground that, while it 
is certified, it is not authenticated.

Mr. Kalisch: I make the offer. It is the 
death certificate issued by the proper oflieer 
of the City of Newark in connection with 
the death of the petitioner’s intestate in this 
case.

The Court: There is no opportunity to
cross examine.

Mr. Kalisch: Of course there is not, but 
the statute makes it evidence. It is not a 
certificate from another state. This a cer-
tificate from the City of Newark in the State 
of New Jersey.

The Court: Is there a statute to that
effect ?

Mr. Kalisch: Any public record is evi-
dence, because there is always the presump-
tion of correctness of keeping of the record.

The Court: Evidence of the contents,
what he died from.

Mr. Kalisch: I understand the rule to be 
that a death certificate is evidence in an issue 
in tort or quasi-tort.

The Court: It is evidence, if it comes
from the Bureau of Vital Statistics, Tren-
ton.

10

20

30

40
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Mr. Sennett: We will not object to its
evidence as evidence of the fact that the 
man died on or about March 5, 1923.

Mr. Kalisch: I make the offer of the
death certificate, and I would like to have 
a ruling as to whether the Court accept the 

10 death certificate or not, so I may get it 
properly on record one way or the other.

The Court: I will rule it may be admitted 
as a certificate of that fact the man has died 
on such and such a day.

Mr. Kalisch: In other words you limit
the effect of the certificate?

The Court: Yes.
Mr. Kalisch: Then I wish to take an ex-

ception.
The Court: Note an exception.
Mr. Kalisch: — to the limitation by the 

Court of the effect of this certificate. I wish 
also then to ask the Court to permit this 
matter to go over, after we have finished 
this case, so we may produce the county 
physician who signed the death certificate. 
So long as we are obliged to prove it, why, 
we will prove it.

30

HARRIET BISSETT, the petitioner, sworn.

D irec t e xa m in a tio n  by Mr. Kalisch.

Q Mrs. Bissett, you are the wife of Burt Bis-
sett? A I am.

Q And at the time your husband died— or 
rather, strike it out. At the time your husband 

40 was working for the Lehigh Valley on or about
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January 30, 1923, your household consisted of 
your husband and yourself and how many chil-
dren? A My two children.

Q Your two children. How old is the older 
child? A  They are both the same age; they are 
twins.

Q Twins. And their birthdays on February 10 
16th? A Right; yes, sir.

Q They were born on February 16, 1913? A 
1913.

Q Did your husband support you and the 
children ? A  Always.

Mr. Kalisch: I find nothing in the answer 
to deny the amount of weekly wages, so I 
suppose, under the rule prevailing in New 
Jersey, the wages are admitted. 20

Mr. Sennett: We have approximately
forty ($40.00) dollars.

Mr. Kalisch: Forty-eight ($48.00) dollars.
Mr. Sennett: I have not checked it up.
Mr. Kalisch: We have his paybook which 

shows it to be about forty-eight ($48.00) 
dollars.

Q NoW, when did you see your husband after 30 
he was hurt? A I saw him about two o’clock 
on the thirty-first of January.

Q Where? A At the St. Michael’s Hospital.
Q Anybody there? You went alone? A 

Just myself and a friend of mine.
Q I see. How long did he stay there? A 

He was there from January 30th until March 
oth, twenty minutes of eight March 5th, he died

Mr. Kalisch: He died. That is all. 40
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C ro ss exa m in a tio n  by Mr. Sennett.

Q I do not suppose you have been married 
since last March, have you? A  No.

Q You have not been married? A  No.
Q And you and your two children were al- 

10 ways dependent upon Mr. Bissett for support? 
A Always; yes.

Q You lived with him right along? A Al-
ways; yes, sir.

Mr. Sennett : That is all.
Mr. Kalisch: That is all.

THOMAS MASTERSON, a witness on behalf of 
20 the petitioner, sworn.

D irec t exa m in a tio n  by Mr. Kalisch.

Q Mr. Masterson, did you see Mr. Bissett on 
January 30, 1923, at the roundhouse? A No, 
sir.

Q You did not see him at all? A No, sir.
Q Do you know anything about this at all? 

A All I know is I made the lay-out of the cars 
that day.

Mr. Kalisch: Oh, that is all. That is all. 
Mr. Sennett : That is all.

40
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WILLIAM HAGER, a witness on behalf of the
petitioner, sworn.

D irec t exa m in a tio n  by Mr. Kalisch.

Q Were you an employee of the Lehigh Valley 
on January 30, 1923? A Yes, sir.

Q And did you know Mr. Bissett? A No, 
sir.

Q Did you see him that night? A No, sir.
Q You did not see the accident? A No, sir.
Q Nor did not see the man after the accident? 

A No, sir.

Mr. Kalisch: That is all.
Mr. Sennett: That is all.
Mr. Kalisch: Any other employees of tin: 

Lehigh Valley in court? The petitioner will 
have to rest at this time, and I want leave 
to subpoena— that is, time first to produce 
Dr. Minahan to prove the death; secondly 
I am informed that there are other witnesses 
that are not here today that know a great 
deal more about this accident. I want to 
have time to subpoena them. I did not know 
Mr. Dunphy is dead, who probably knew 
more about it than anybody. And I ask the 
matter go over, as far as the petitioner’s 
case is concerned, to give me that oppor-
tunity.

Mr. Sennett: This is the second time we 
have been here and all our witnesses have  
been here. I think there was plenty of op 
portunity—

Mr. Kalisch: You knew Mr. Dunphy was 
dead and I didn’t know it.

10

20

30

40
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Mr. Sennett: I did not know it until
two or three days ago, when I went to call 
him.

Mr. Kalisch: I did not know.
The Court: He is the engineer?
Mr. Kalisch: Yes, sir. And Mr. Heed

10 whom we naturally supposed would be here 
today is not here.

Mr. Sennett: Mr. Reed is not in our em-
ploy.

Mr. Kalisch: And Mr. Osborne is not
here.

The Court: Do you want to go on with 
your witnesses?

Mr. Sennett: I would like to go on with 
my witnesses.

20
Mr. Kalisch: I have no objection to that.
The Court: No objection to that?
Mr. Kalisch: No, absolutely not. I could 

not object to that.

RESPONDENT’S CASE.

30 WILLIAM NOLAN, recalled on behalf of the 
respondent.

D irec t e xa m in a tio n  by Mr. Sennett.

Q I believe that you testified you were the 
yard conductor in charge of the Oak Island 
drill crew on the night of January 30, 1923, is 
that right? A Yes.

Q What engine did you have that night? 
A 3451.40
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Q And who was your engineer? A Pat 
Dunphy.

Q The witness Sankus was yonr fireman?
A Sankus the fireman.

Q What was the hours of duty of that crew?
A From 3:00 P. M. to 11:00 P. M.

O What is Oak Island Transfer? A A 
transfer yard to classify freight for different 
points.

Q Do you mean by that that freight is trans-
ferred? A From one car to another.

Q From one care to another? Do they have 
platforms or any such things as that to transfer 
this freight? A Platforms; yes, sir.

Q Do you know about how many cars were 
in Oak Island Transfer on the night of Jan-
uary 30, 1923? A About one hundred and 
seventy or eighty cars. 20

Q Now, as I recall your testimony, you said 
that your crew was assigned to take care of 
those cars that were loaded? A Take care 
of the cars loaded.

Q Would your crew drill out the loaded 
cars? A  Surely.

Q Take them away from these platforms?
A Take them away from the platforms.

30
The Court: From the platforms?

Q From the platforms. What would you do 
with the loaded cars after taking them away?
A Put them in the station order on the train 
they were to go out in.

Q Station order. Would you have to make 
up fast freight with those cars? A That is 
what they consist o f; fast freight cars.

Q I do not suppose all cars were loaded each 
day at this platform? A Not all of them. 40
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Q What would you do with the partially 
loaded cars? A Put them back; throw them 
back.

Q Put them back. In order to get some to 
load would you have to take out partially 
loaded cars? A Yes, sir.

10 Q And then when you have disposed of the 
loading, throw the partially loaded cars back? 
A Throw the partially loaded cars back.

Q And so you practically handled all of the 
cars at the station? A All the cars we needed.

Q That was your regular assignment? A 
That was our regular assignment.

Q And this engine Bissett was supposed to 
work on was assigned to that work? A Yes, 
sir.

20 Q You did not work on the main line? A 
No.

Q Your work was confined simply to that, 
yard? A To that yard.

Q Wlmt, if anything, happened to that en 
gine that night that necessitated work on it by 
Bissett? A Dunphy told me that the packing 
had blown out and he had to have it fixed.

Q Dunphy was your engineer? A He was 
the engineer.

30 Q Did you tell him to go ahead and have it 
fixed? A I said we will take it down to one— 
to number one track and go over and notify 
Bissett, the roundhouse foreman, and he said 
I will go over.

Q You were not there when this accident is. 
supposed to have happened? A No.

Q How long did it take to make that repair? 
A Well, it was fifteen or twenty minutes, they 
claim on that repair. (Answer repeated by the

40 stenographer.)
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Mr. Kaliscli: I move that answer be 
stricken out.

The Court: Yes, yes, that should bo 
stricken out.

Q Do you remember yourself at that time 
how long your engine was on number one track 
that night being taken care of by Bissett and his 
helper? A Bissett and his helper?

Q How long was it on that track? A Well, 
at the time he started, why, he fell, 1 don’t 
think he was there over ten minutes.

Q Bissett had been working on it about leu 
minutes? A They were up on the engine. I 
don’t know if they were working, but they were 
up there where the pump was.

Q And after the accident is supposed to have 
happened were the repairs completed by some 
body else? A Yes, sir.

Q And the engine went on about its work? 
A Yes, sir.

Q For the rest of your trick? What time 
was this said to have happened. What time 
did this happen? A About eight-forty.

Q About eight-forty? A Eight thirty-five 
or forty.

Q Your engine was not taken into a round-
house to make this repair? A No, sir.

Q Stayed right out in the yard? A Yes, 
sir.

Q it was not withdrawn from service? A 
No, sir.

Mr. Kalisch: 1 object to Unit as calling 
for a conclusion.

Mr. Sennett: I do not think.

10
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Mr. Kalisch: He can tell what facts are 
so.

The Court: I think that calls for a con-
clusion.

Q Your engine had up steam? A Yes.
IQ Q And the crew upon it? A  And the crew 

upon it.
Q Now, on the night what time did they stop 

loading at the transfer, if you recall?

Mr. Kalisch: I object to that on the 
ground it is immaterial, incompetent and 
irrelevant.

Mr. Sennett: I do not think there is any-
thing immaterial about it at all.

2Q The Court: You may answer that. I see
no harm in answering it.

A  About six o’clock.
Q That is the usual hour? A About the 

usual hour.

Mr. Kalisch: I object to that as being
incompetent, irrelevant and immaterial.

The Court: Note an exception.
30 Mr. Kalisch: What the usual hour is.

The Court: Usual hours you quit work?

A No; usual hour we start to pull house, the 
platform.

The Court: I think it may be admitted; 
note an exception.

Q They do not work at the transfer loading 
these cars at night, do they?40
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Mr. Kalisch: I object to that as lead-
« ing.

Mr. Sennett: Let me put that this way:

Q Do they work at the transfer at night 
loading cars? A No, sir.

Q Just as soon as they quit loading on this 
particular night did you and your crew start 
to pull the tracks?

Mr. Kalisch: I object to that as leading.
The Court: Can’t you ask it in some 

other way, Mr. Sennett? It is leading.

Q After six o’clock on the night of Jam 
uary 30, 1923, what work did you do? A Our 
regular work. Starting on the house. Start-
ing on the platform. The “ house”  we call it.

Q What was the answer? A (Answer re-
peated by the stenographer.)

Q Just what do you mean by start on the 
•house? A That is to pull your fast freight 
out.

Q Pull your loaded cars out? A Pull your 
loaded cars out.

Q And were you doing this work when it 
became necessary to repair the pump? A Yes, 
sir.

Q Did you continue to do that work after 
the repairs were made? A We went right 
back to where we left.

Q What trains did you make up that night? 
A  J-P 3, first and second, J-P 1 , J-M 1.

Mr. Kalisch: I object. This is just cum-
bering up the record.

Mr. Sennett: This was under your ob-
jection.

10
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40



56
W illia m  N o la n , cross.

Mr. Kalisch: No it is not. It is in the 
record without objection that he made up 
these trains.

Mr. Sennett: If you will stale that on 
the record.

Mr. Kalisch: I will state now that wliaL 
10 was testified to about making up those trains 

was without objection.

Q Were you making up those trains through 
out the entire night? A Yes, sir.

C ro ss exa m in a tio n  by Mr. Kalisch.

Q You say that the engine had steam up and 
the crew were on it? A  The crew was on it, 
yes.

20 J „
Q Well, if the crew was on it, how is it you 

say you did not see the accident? A I didn’t 
see the accident? I was on the opposite side.

Q Did not you say you were off the engine 
when the accident happened? A Well, off the 
engine on the ground, yes.

Q And how long was it— what called your 
attention to the accident? A Why, the fire-boy 
hollered.

Q What did he holler? A That someone 
fell.

Q {Someone fell and you ran around and you 
saw Bissett on the ground? A On the ground.

Q Bissett’s work was nothing more than a 
mechanic on this engine, was it not? A On 
this engine.

Q For repairs? A For repairs.
Q Any other repairs in and around the 

roundhouse itself, that he had to do? A I 
40 don’t know.
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Q What did you say, when Dunpliy told you 
— I tliink something had blown out, what did 
you call it? A Packing.

Q Packing had blown out. Why did you say 
we will take it down to number one track? 
A Because it is the most appropriate place 
for it.

Q I see. A Being that the conductor had 
trouble taking it in where it is—

Q I understood you to say on direct exami-
nation they used number one for minor repairs. 
A In general, yes.

Q Was Bisset conscious or unconscious when 
you got there, do you recollect? A He was un-
conscious, at the time, when I got there.

Mr. Kalisch: I think that is all.

WILLIAM HAGER, recalled on behalf of the 
respondent.

D irec t e xa m in a tio n  by Mr. Sennett.

Q You are employed by the Lehigh Vlalley? 
A Yes, sir.

Q In what capacity ? A Seal clerk.
Q At what point? A Oak Island Transfer. 
Q Were you so employed on January 30. 

1923? A  Yes, sir.
Q What are your duties as seal clerk! A 

I take the record of the seals in the incoming 
cars, and apply seals to the outgoing cars.

Q Do you seal all cars coming into and out of 
Oak Island Transfer? A Yes, sir.

Q Did you seal the cars that were loaded at 
Oak Island Transfer on January 30th ? A Yes 
sir.
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Q What time did you stop loading on that 
date ? A About six o ’clock.

Q About six. Have you a book record as to 
what cars were sealed there that day? A  Yes, 
sir.
k Q Will you produce that? (Witness leaves 

10 stand and gets a book with a cover spotted like 
leopard skin.)

Q How many cars did you have all told ?

Mr. Kalisch: Do you keep this record? 
I would like to cross examine him on that, 

Mr. Sennett: I will ask him.

S p ec ia l cross e xa m in a tio n  by Mr. Kalisch.

20 Q Do you keep this record yourself? A 
Well, it is kept in the office.

Q By whom? A Where they keep all the 
records.

Q Did you make up the record yourself? A 
Yes, sir.

Q This book. A Yes, sir.
Q It is written in your handwriting? A 

Yes, sir.
Q All this memorandum in here is in your 

u handwriting? A Yes, sir.

D irec t e xa m in a tio n  (continued) by Mr. Sennett.

Q Did you actually put the seals on the cars? 
A Yes, sir.

Q And you took the initials and numbers off 
the cars? A  Yes, sir.

Q How many cars did you have at the trans-
fer that day? A  Well, there was fifty-one— 

40 fifty-nine regular cars.
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Q Fifty-nine regular cars! A Yes, sir; and 
there was twelve extra cars.

Q Twelve extra cars. What do you mean by 
regular cars? A Regular cars there are on five, 
six, seven and eight track. And the extra cars— 
they make extra cars when the regular cars are 
loaded; and the extra cars are on nine and ten 10 
track.

Q How do they work this transfer proposition 
out? I mean how do you designate a car into 
which freight is to be loaded? A By ilag num-
ber.

Q By flag? A Yes, sir.
Q Do you have seal lay-out or something of 

that sort every day by which the men know 
where to take freight? A Yes, sir; there is a 
lay-out made out every day. 20

Q There is a lay-out made out every day ? A 
Yes, sir. - ' ^

Q Who makes that lay-out? A Well, at 
that time, Thomas Masterson.

Q Masterson? A Yes, sir.
Q Would he specify the flag number on liis 

lay-out? A Well, I go out and get the numbers 
and the flags of the cars.

Q Yes. A See the cars are all placed. >
Q Yes. And then what happens? A In the 30 

office we make out the lay-out.
Q and Masterson made out the lay-out?

A We get the numbers of the cars and the flag 
numbers, and lie makes out the lay-out numbers.

Q From your record? A Yes, sir.
Q And that is a true record of all the num-

bers in there on that day? A Yes, sir.
Q Do you want the record?

The Court: I do not think it is necessary. 40
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Q Do you know to what points these cars 
were going?

Mr. Kalisch: Of your own knowledge?

A  No, I couldn’t just do that.
Q This Masterson is the one made out these 

10 lay-outs? A Yes, sir.

Mr. Sennett: Cross examine.
Mr. Kalisch: No questions.

C ross e xa m in a tio n  by Mr. Kalisch.

Q Where is this Oak Island yard? A  Oh, 
it is in Newark.

Q Where? A Down near the meadows.
Q Is that on Poineer street? A No, down 

20 toward Port Newark.
Q Near Port Newark. A Yes.
Q It is in Newark? A Yes, sir; it is in 

Newark.

THOMAS MASTERSON, recalled on behalf of 
the respondent.

00 D irec t e xa m in a tio n  by Mr. Sennett.

Q Mr. Masterson, by whom are you em-
ployed? A Hays Hunt Corporation, Elizabeth.

Q How long have you been there? A  About 
a year and two months.

Q Were you employed by the Lehigh Valley 
at any time? A Yes, sir; I was employed by 
the Lehigh Valley for three years. January up 
to about February first or second. That I am 
not sure.40
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Q 1923? A  Yes, sir.
Q And after that you went to the Hays Hunt 

Corporation. What was your work— or rather 
where were you employed with the Lehigh Val-
ley? A I was employed as a clerk.

Q At what point? A Billing and exception 
clerk, Oak Island Transfer.

Q Billing and exception clerk? A Yes, sir.
Q At Oak Island Transfer? A Yes, sir.
Q Was it one of your duties to make up the 

lay-out sheets of the cars every day? A  Yes, 
sir.

Q And how did you make that sheet up? A 
Why, car numbers and flag numbers were taken 
from the seal book.

Q Is that the seal book prepared by the last 
witness? A Yes, sir.

Q And did you assign these cars to a flag, or 20 
something of that sort? A Yes, sir, there is a 
regular lay-out of the destination, destination for 
each day.

Q These cars were loaded by flag, as I recall 
it? A Yes, sir.

Q That is the car opposite a certain flag 
would mean a certain destination, is that it?
A Yes, sir.

Q And you made up the layout every day, 30 
did you? A  Every day I was on duty, unless 
otherwise ordered.

Q Were you on duty January 30, 1923? A 
Yes, sir.

Q I show you a daily lay-out sheet for Jan-
uary 30, 1923, Oak Island Transfer ; did you 
make up that lay-out?

Mr. Kaliseh: Is that in his handwriting?

A  No, sir. 40
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1
J

Mr. Kalisch: It is not?

Q How did you make that out?

Mr. Kalisch: I object to it.
Mr. Sennett: Let me bring it out.

10 Mr. Kalisch: All right. Go ahead.

A Why, any day I w-as on duty I always made 
this lay-out and put my initials at the top. And 
this here lay-out—

Q Is that done on the typewriter? A Done 
on the typewriter.

Q Those are your initials at the top? A 
Yes, sir.

Q Will you tell us what cars you had on that 
20 day, the destinations?

Mr. Kalisch: I object. It is not a com-
plete system. That is not a complete system 
that is being described at this time.

Mr. Sennett: Why not? Here is the man 
made up the lay-out, and laid them out every 
day.

Mr. Kalisch: I would like to examine him
first.

30
S p e c ia l cro ss e xa m in a tio n  by Mr. Kalisch.

Q Where are your original notes on it? What 
becomes of those? A Why, these are the orig 
inal.

Q These are the original, on the typewriter? 
A  Yes.

Q How did you dictate them? From what 
did you dictate to the stenographer? A  Why, 

40 I typewrited these myself.
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Q Did you do this yourself? A; Yes, sir.
Q On this sheet? A Those are my initials 

on there.

Q Did you do it? A  It was my duty to do 
it every day.

Q Did you do that? A It was my duty to 
do it every day. 10

Q Did you do that? A Why, X wouldn’t
swear that I done it. Anybody can put initials 
on.

Q And you do not identify those as your own 
written initials? A TOM. That’s my initials.

Q TOM, that’s your initials. But in other 
words you will not say those were written by
you? A On that day I must have made it up 
I was on duty.

Q Did you write those initials? A I 20 
couldn’t swear I typewrited anything.

Mr. Kaliseh: Well, I object to the use 
of it. Not properly identified at this time.

Mr. Sennett: I think it is properly iden-
tified.

: \

Tire Court: He may be unduly cautious.
, Sennett: He does it every day. And 

his initials are on it. And there are no *n 
erasures. 50

(Further discussion of counsel off the 
record.)

B y  th e  C ourt.

Q When you are on duty you alone do that?
A Yes, sir.

Q And you say wdien you are on duty. What 
days are there when you are not on duty? A 
Why, we generally have a day off, a half a day 40
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off, every other week. We may be out on account 
of sickness.

Q But all the time you are working down 
there you are given that particular kind of work? 
A Yes, sir.

The Court: I think he may testify to 
10 that.

Mr. Kalisch: One more question.

B y  M r. K a lisch .

Q Is your memory distinct that you worked 
on January 30th? A Yes, sir.

Q Were you working on January 29th? A 
I couldn’t just say whether I was working that 
day.

oq Q How is it you can remember you were work-
ing January 30th, if you cannot remember you 
were working the day before? A Why, accord-
ing to the records.

Q I am not interested in the records. You 
said a moment ago you were working on January 
30th but you do not know whether you were work-
ing the day before. Now, are you sure you were 
working any one day that may he asked you? 
A  Not exactly sure. Because I didn’t keep any 
memorandums.

Q Who told you you were working January 
30th? A Called up the office and see if I was 
really on record.

Q You called them up and they told you you 
were working on January 30th, and when you got 
here in Court they gave you this piece of paper 
with your initials on it, didn’t they? A Yes, 
sir.

Q And you are going on the stand now swear- 
40 ing that you know personally that you were
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w orkmg, And that thos© were the papers you. 
made up. Do you mean to do that? A I am 
not really certain I made these out. I told the 
Court anything that is typewritten I wouldn’t 
swear to.

B y  M r. B en n e tt.

Q You quit down at the Valley around the 
first of February, didn’t you? A Around Feb-
ruary 1st.

Q Had you been working every working day 
for say a couple of weeks previous to the time 
you quit? A I don’t know about that. Just a 
year ago.

Q Let me ask you another thing. Those ini-
tials, T. C. M.”  on the top of that lay-out are 9il 
your initials, are they? A Yes, sir. ^

Q; Anybody else make up this lay-out, do they 
P^t your initials on it or their own ?

Mr. Kalisch: I object to what anybody 
else does.

Q Aire you familiar with the custom there?
A Why, I don’t know what you mean.

Q Is the custom of the person who does make 8° 
out a report to put his initials on?

Mr. Kalisch: I object to the custom. The 
question is : Is that his report made by him ?
I object to what the custom is.

Mr. Sennett: I am trying to authenticate.
The Court: He may ask that question, 

whether it is a custom, does anybody else use 
his initials.
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A  Why, I never heard of anybody else using 
another one’s initials while they are making up 
a report down there. And anybody that made 
that report up I don’t think they would put my 
initials on there.

Q In other words you have to take the re- 
10 sponsibility for this report? A Yes, sir.

Q And if anybody else made the report he 
would have to take the responsibility for it? A 
Yes, sir.

Mr. Sennett: I think it is pretty con-
clusive evidence. This thing is done in daily 
routine. Men cannot sign everything.

Mr. Kalisch: He said he does not know 
whether he worked. He never saw the pa-
pers since; and they gave him this paper 
this morning expecting him to swear to some-
thing happened a year ago.

The Court: Isn’t there any record as to 
the time record of the various clerks?

Mr. Sennett : Yes.
(Discussion of counsel off the record.)
The Court: I am pretty well convinced 

he made it out, if he was there that day, be- 
cause that is his exclusive work, as I under-
stand he testified.

Q Did you call the Oak Island timekeeper to 
find out whether you were on duty that day? A 
Yes, sir.

Q Is she a friend of yours? A Why, I 
know her personally.

Q You know her personally? A Yes, sir.
Q And you made an independent inquiry as 

to whether or not you were on duty that day ?
4 0 A Yes, sir.
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Q And you found out from her that you were! 

Mr. Kalisch: I object.

A She told me.

Mr. Kalisch: I object to what she told 
him.

The Court: Yes. That should be stricken 
out.

Q Did you ascertain whether or not you were 
on duty that day!

Mr. Kalisch: I object.

A She told me.

The Court: That will be an answer to
the question.

Mr. Kalisch: Yes.
The Court: I think if you can prove by 

the time records or by some oral testi-
mony that he was actually there in the line 
of his duty on that particular day, I think 
it is admissible. Otherwise there is just a 
little doubt about it. I think you might 
safely leave that go until the next day.
§ Mr* Sennett: Possibly the agent can tes-

tify to that. Do you want to cross examine 
him!

Mr. Kalisch: No.
Mr. Sennett: That is all.
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STEPHEN GILLEN, recalled on behalf of the 
respondent.

D ire c t e xa m in a tio n  by Mr. Sennett.

Q Mr. Gillen, you are employed by the Lehigh 
Valley Railroad? A Yes, sir,

Q In what capacity? A  Agent.
Q At what point? A  Oak Island Transfer. 
Q Were you so employed January 30, 1923? 

A Yes, sir.
Q Wh$t is the nature of the work done at Oak 

Island Transfer? A We unload and reload 
cars in order to classify the freight to get it in 
proper destination. We get the freight from the 
cars and we have to classify it.

Q From what point to what point does this 
20 freight arrive, and is to be sent? A Well, we 

get freight from different parts of the country 
going to different parts.

Q Do you handle Canadian freight there? 
A United States and Canada.

Q Do you handle state as well as interstate 
freight? A Both.

Q Do you know the percentage of interstate 
freight handled there a month? A No; I 

oq couldn’t say. We never made a record of that. 
Q Now, are a certain number of cars— were 

a certain number of cars, at the time this acci-
dent is supposed to have happened, loaded each 
day? A Yes, sir.

Q And do you designate, in loading these 
cars, various consignments of freight by flag or 

| anything of that sort? A By flag number.
Q Did you have a regular daily layout? A 

Yes, sir.
Q What was the layout on this day? A 

4 0 Layout—
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S t e p h e n  G ill e n, d i r e ct.

Mr. K ali s c h: I o bj e ct. D o e s t hi s m a n
m a k e it ?

A L a y o ut i s m a d e u n d e r m y s u p e r vi si o n.

Q W h at d o e s t h e l a y o ut c o n si st of ? A T h e 
l a y o ut c o n si st s of l o a d e d o ut b o u n d b y fl a g n u m-
b er, a n d i s m a d e u p of t h e s e al r e c o r d b o o k b y j q 
t h e w a y bill a n d e x c e pti o n cl e r k at t h at ti m e.

Q D o y o u k n o w w h et h e r or n ot M a st e r s o n 
w a s o n d ut y o n J a n u a r y 3 0, 1 9 2 3 ? A H e w a s 
o n d ut y t h e n.

Q ■ ^■ d̂ h e m a d e u p t h e d ail y l a y o ut r e p ort 
t h e n ? A H e di d.

Q A n d s h o rtl y aft e r t h at Mr. M a st e r s o n l eft 
t h e e m pl o y m e nt, di d h e ? A Y e s.

Q N o w, t h e s e fl a g s, will y o u gi v e me t h e 

p oi nt s t h at t h e y i n di c at e ? A O n t h e l a y o ut w e o n 
s h o w t h at.

Q C o ul d y o u r ef r e s h y o u r r e c oll e cti o n a s t o 
t h e l a y o ut at t h at ti m e b y s e ei n g t hi s r e p o rt ?
A T h at i s t h e r e g ul a r l a y o ut at t h at ti m e.

Q Di d y o u s u p e r vi s e t h at l a y o ut ? A Y e s.
Q Di d y o u t ell M a st e r s o n —

Mr. K ali s c h: I o bj e ct t o t hi s a s l e a di n g; 
s u g g e st s w h at h e t ol d M a st er s o n.

Q M a st e r s o n w a s o n e of y o u r cl e r k s ? A 
H e w a s.

Q A n d y o u h a d f ull c h a r g e of t h e l o a di n g a n d 
t r a n sf e r ri n g ? A A t O a k I sl a n d.

Q B y w h o m w a s t h e l a y o ut s y st e m d e vi s e d ? 
A W e h a v e a s p e ci al s p ot e a c h d a y.

Q Y o u h a v e a s p e ci al s p ot f o r e a c h c a r 
e v e r y d a y ? A W e h a v e a s p e ci al s p ot f o r e a c h 
c a r e v e r y d a y. W e d o n’t c h a n g e t h e l a y o ut 
e v e r y d a y. It i s n ot c h a n g e d f r o m d a y t o d a y.

3 0

4 0
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Q By a spot do you mean a destination? A 
A  destination and flagging.

Q What were those layouts as you recall 
them, the flags? A Well, you take there, we 
have a regular spot for our New York pier cars, 
and a regular spot for cars going in and out of 

10 the state.
Q Could you refresh your recollection from 

this layout as to what your spots were and 
destination at that time? A Why, yes.

Mr. Kalisch: I object to his using that
on the ground it is not one made by him.

A Made under my supervision.

Mr. Kalisch: Your attorney will handle
_ my objection.

Mr. Sennett: That is already testified to 
and he has devised the scheme for the lay-
out. And he can use it to refresh his recol-
lection.

Probably you can testify without it.
Mr. Kalisch: That is all right.
The Court: Did you have occasion, in Hie 

course of your work there as agent, to refer 
20 to this layout?

A From day to day we do in tracing shipments. 
In order to find in just what car particular 
freight was loaded into and where it was allotted 
to.

The Court : I think he can explain this
from personal knowledge.

Mr. Kalisch: He said after the shipment 
he has occasion to refer to it. That is his 
answer. “ After.”  Not before.
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A  We have occasion to use it when the cars are 
going out in order to put these car numbers on 
the original waybills.

Mr. Kalisch: I object.
The Court: Do you see every layout?

In other words does every layout come 
under your personal supervision; that is, I
mean to say, did you see it with your own 
eyes?

A Why; yes.

The Court: Every layout is made under 
you?

A  Every layout during the day, I see it.

The Court: Yon see it on the same day 20 
it is made out?

A  Yes, sir.

The Court: If that is the case, I think 
the testimony of the preceding witness who 
actually made out these layouts, although 
he is not quite sure he made out the par-
ticular layout on the particular day; that is 
only a matter of his being there on that par- 30 
ticular date; I do not see why Mr. Gillen 
cannot testify to something under his own 
observation, something so very intimate 
All right.

Mr. Kalisch: I ask an exception.
The Court: Note an exception.

Q What was your layout? A Why, our lay-
out was we will say Flag No. 1 was a car laid 
out for Pier 8, New York.

40
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Q New York City? A New York City. 
And that was on track eight. On track number 
seven we had a car laid out for 124th street, 
which was the car in back. And on track num-
ber six we had a car laid out for Elizabethport 
Transfer, State of New Jersey, Central Rail- 

Î q road delivery. All freight for the Central Rail-
road route by Oak Island Junction was loaded 
into that Elizabethport car. The freight for 
number eight was loaded into the number eight 
car until such time as it was loaded, and no 
more freight would go into the car.

Q Number eight is the New York car? A 
Yes, sir.

Q Let us have your other flags? A Why, 
we have a car here, we will say, on this here flag 

20 forty-five, going to Reading Transfer. All 
freight for the P. & R. Railroad, via East Penn 
Junction, was laid to this flag.

Q East Penn Junction? A East Penn Junc-
tion.

Q On this report are indicated flags, and vari-
ous numbers under here. Opposite flag number 
one is pier eight, North River. A Yes, sir.

Q Was a pier eight car placed opposite flag 
number one each day at that time? A Until 

30 such time— on this particular day there was.
Q Your number two flag. A There was a 

car placed there empty for loading to 124th 
street.

Q You mean placed empty for loading; you 
mean placed that morning for loading? A Yes, 
sir; yes, sir.

Q Is there anything on this report indicates 
to you that this car was loaded and went out 
that night? A Those cars with the lines not 

40 drawn through are the cars went out that night.
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Stephen Gillen, direct.

The cars with the lines drawn through didn’t go 
out, but they had to be moved from the plat-
forms in order to get at the other cars.

Q So the cars were partially loaded would 
have to be drilled out by this crew, of which 
Nolan was conductor? A  Yes; in order to get 
at the other cars.

Q And placed back at other spots? A  Yes, 
sir.

Q You must have had some empty curs to 
put in there, after these cars were drawn out?
A  Empty cars would be put in at the spot 
where the loaded ones were taken out for move-
ment. Loaded cars were put in their place.

Q Would the yard crew take care of them, 
too? A  Yes, sir.

Q On Flag No. 5 that day, what cur was 
that? Flag No. 5? A  Pier 34, North Piver, 20 
New York.

Q Flag No. 6? A East 149th street, New 
York.

Q That is New York also? A Yes, sir.
Q And No. 7? A  That was lined up for 

Greenville, Jersey City. And it wasn’t com-
pleted loading, and it had to come back again to 
be loaded up.

Q Go right on. A  Pier 66, New York. Flag 30 
No. 9, that flag went out.

Mr. Kalisch: This is all over my objec-
tion.

The Court: Yes, I do not know whether 
it is necessary to go into that any more, all 
individual cars.

Mr. Sennett: Yes.

Q How many cars went out that day? 
Loaded cars? A  Twenty-three loaded cars. 40
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Q Twenty-three loaded cars and the rest of 
the cars? A Were sent back to complete load-
ing.

Q Were sent back to complete loading. How 
many cars were sent back? A Forty-eight cars.

Q Among your loaded cars, went out that 
10 day, wTere what? Give us some points. A 

Loaded cars went out that day car for Pier 8, 
North River, New York. Car for East 124th 
street, New York. Car for East 149th street, 
New York. One car for Pier 5, Wallabout, 
Brooklyn. Car for Jay Street Terminal, Brook-
lyn. One car for Bush Docks, Brooklyn; one 
car for Grand street, Jersey City; one car for 
Reading Transfer, Pa., and one car for Perth 
Amboy, New Jersey. Car for Metuchen, New 

20 Jersey. Another car for Pier 34, North River, 
New York. Another one for Pier 66, North 
River, New York. Another one for East 124th 
street, New York. One for East 149th street, 
New York. One for Rochester, New York. One 
for Wilkes-Barre, Pennsylvania; two for Irving-
ton, New Jersey; one for Newark, New Jersey; 
one for Pier 8, New York. One for Keasbey, 
New Jersey. One for Lenox, New Jersey. One 
for the Long Island Railway, Long Island City.

Q The rest were all partial loads, had to come 
back? A Yes.

Mr. Sennett: Any cross examination?

C ro ss exa m in a tio n  by Mr. Kalisch.

Q Do you know why this last part has been 
taken off or been torn off? A That was torn 
off going through and checking up records at 
various times than the time it was made up.40
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Q Do you know what was in there, do you 
know? A This here looks like it might be an 
Allentown car.

Q Why? A On account of the N at the 
bottom.

Q Is that the only place you shipped to 
that ends with N? A  We ship to Pittstown TO 
(?) Pa.

Q Don’t you ship to Trenton, New Jersey?
A  No; it goes to the P. R. R. in that Metuchen 
car.

Q You mean to say you do not ship anything 
to Trenton? A We don’t allot it direct to 
Trenton.

Q Does anything go out, routed from the 
Oak Island Transfer, that is going to have its 
destination in Trenton? A Why, of course, 20 
there is shipments coming through which is 
shipped to Trenton. If it is routed through the 
P. & R. it would go to Wayne Junction Trans-
fer. If it is due via P. R. R., at Metuchen, it 
would go to the Metuchen car P. R. R.

Q That is only a guess? A Yes; that is only 
a guess. It has been torn off going through, 
but it is not meant for Trenton. We don’t make 
a straight Trenton car.

Q What time does this have reference to ?  ̂® 
January 30th here, the hours? A That is made
m the morning, covering cars loaded there in the 
day.

Q This has to do with the work that has to 
be done from the morning until six o’clock in 
the evening? A Until six o’clock in the evening 
on this—

Q On that day? A — (continuing) day, and 
then the cars are taken out after six o’clock 
loading. 4Q
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Q Then the cars are taken off? A  Then 
the cars are taken away, to be classified ac-
cording to station orders, to be put in the 
trains.

Q You have nothing to do with that order? 
Merely— do you have anything to do with the 

10 station orders? A The setting of interstate 
trains? No. That is done by the conductor of 
the engine itself.

Q Of the engine itself? A Yes, sir.
Q How many engines are there? A  We 

have one engine at night doing that.
Q Always the same engine? A  1 couldn’t 

say whether it was always the same engine all 
the time. If the engine was in good condition 
they might assign that engine to the job.

20 Q And if it is not they repair it and put 
it back on the job? A Well, they repair and 
put another engine on the job.

Mr. Kalisch: That is all.

R e -d ire c t e xa m in a tio n  by Mr. Sennett.

Q Mr. Kalisch has referred to two cars at 
the bottom of the page where there was a tear 

30 in the page? A That wasn’t done intentionally. 
That was done going through the records.

Q These cars were not loaded that night, 
were they? A No; they didn’t move.

Q What time did you finish loading that 
night? A  Well, about six o’clock I should 
judge.

40

Mr. Sennett: 
Mr. Kalisch: 
Mr. Sennett:

I think that is all. 
That is all.
Mr. Masterson.
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Mr. Kalisch: Do you want to prove the 
record? Prove that?

Mr. Sennett: Yes. Will you admit it? 
Mr. Kalisch: Yes.

THOMAS MASTEESON, recalled, on behalf “  
of the respondent.

D ire c t e xa m in a tio n  by Mr. Sennett.

Mr. Sennett: That is the daily layout 
card ?

Mr. Kalisch: All right. Have you a 
copy?

Mr. Sennett: Yes. I think I have in my 
files. 20

Mr. Kalisch: I am willing to have you of-
fer the copy as though you have the original, 
as long as you say it is an exact copy.

Mr. Sennett: No. I thought I had. It 
is not the same thing.

Q Mr. Masterson, I show you the daily lay-
out card for January 30, 1923, and bearing your 
initials, made out at Oak Island Transfer. Will 30 
you give us the destinations of the cars that 
were worked on and loaded that day at Oak 
Island?

Mr. Kalisch: Perhaps if you can tell me 
the purpose of this examination I may 
stipulate it.

Mr. Sennett: It is to show that the cars 
which were handled by this drill crew that 
night consisted of the cars were loaded at 40



78 •
Thomas Masterson, direct.

the transfer that day and the cars that 
were partly loaded; they shifted them all 
night long.

Mr. Kalisch: In other words the cars in 
that yard consisted of shipments of inter-
state and intrastate?

10 Mr. Sennett: These shipments here.
Mr. Kalisch: I am willing to stipulate 

that the cars there in the yard were for 
both intrastate and interstate commerce.

Mr. Sennett: Very well.
Mr. Kalisch: That is the purpose. That 

point does not make much difference. Is 
there anything else you wanted from this 
witness ?

, . Mr. Sennett: There is this point, too;
20 that these cars which were loaded at the 

transfer, (probably not clear to you) but 
this crew handled merely the cars at the 
transfer which were loaded that night or 
partially loaded, and not indiscriminately, in 
the yard. And that this is the work Mr. 
Nolan’s crew had to do that night, with the 
engine on which Bissett is said to have been 
working when he met with his injury.

30 Mr. Kalisch: I am willing to stipulate
that that engine had to do with shipments 
both interstate and intrastate, both before 
and after, but as to after, I do not care 
to stipulate as to the after part, but it is 
my contention it is immaterial. I am will-
ing to stipulate the fact but I maintain of 
course, it is immaterial what they did after.

Mr. Sennett: Our position is directly 
opposite. And we will contend it is very 
important.
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Mr. Kalisch : I will stipulate the fact 
they handled intrastate and interstate cars.

Mr. Sennett: That is perfectly obvious.
Mr. Kalisch : Certainly it is.

(Discussion of counsel off the record.)

Q Let us have the loaded cars, or rather the ^  
cars—

Mr. Kalisch: I withdraw all the stipula-
tions I made then, if you are going to go 
into it.

The Court: Make it as brief as possible.
Mr. Kalisch: And I object to it. My 

stipulation is made or I insist this record
be introduced in evidence.

' 20
Mr. Sennett: Well, we will introduce it 

in evidence.
Mr. Kalisch: Then I object to his testi-

fying to it.
The Court: What ?
Mr. Kalisch: I object to the witness read-

ing from it. It is evidence and speaks for 
itself.

The Court: I think if it is in evidence 30 
it speaks for itself.

Mr. Sennett: I want the witness to ex-
plain the record. On the top of this record.

The Court: He may explain it.

Q Shown is a daily layout card, there is a 
point or column, headed with the words, “ When 
Carded/’ What does that mean? A That is 
the destination where the car is going. First 
car. 40
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Q And this record also shows the flag num-
ber? A That is the number of the car. Flag 
number of the car.

Q And you have there your initials of the 
car? A Initials of the car and number.

Q And your destination? A Car number.
Q There are a number of cars which have 

I check marks near the flag numbers. What do 
those check marks mean? A  That is the 
check-up against the ticket for the cars. That is 
done in the yard office, I believe. But it may be 
done—

Q Does that indicate the car went out? A 
Yes, it indicates the car went out.

Q There are other cars where you have a 
pencil line drawn in through here. What does 
that indicate? A That shows they stayed in 

20 that night.
Q They were only partially loaded? A They 

were only partially loaded; were not loaded 
enough to send out.

Mr. Sennett: I want it marked for iden-
tification.

Mr. Kaliscli: I object to them being
marked for identification.

30 Mr. Sennett: That is in evidence.
Mr. Kalisch: I object to them being

marked as an exhibit.
(Two yellow sheets of paper marked Ex-

hibit R. 1.)

40
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JOHN SANKUS, recalled on behalf of I,lie re-
spondent.

D irec t exa m in a tio n  by Mr. Sennett.

Q You testified previously you did not see 
this accident? A No; 1 didn’t see the accident; 
no.

Q Did you see Bissett at any time around 
that locomotive before the alleged accident was 
said to have occurred? A Before the acci-
dent?

Q Yes. A No.
Q Do you know why you went to the re-

pair house or repair shanty for him, or with 
your engine? A Oh, we stopped there and Pat 
Dunphy just went and told him we wanted to 
get the pump fixed.

Q Yes. A Well, he said, “ Run it on num-
ber one and 1 will be right over.”  And that’s 
all I know about it.

Q And the next you saw of Bissett was on 
the ground? A  Yes, sir.

Q Was it necessary to have your pump fixed 
in order to carry out the rest of your duties that 
night? A Yes, sir.

Q Did you continue to work at the transfer 
all night? A What is that?

Q Did you continue to work at the transfer 
all night? A Yes, sir.

Q Doing the same work you had done before 
this happened? A Yes.

Q That was the regular assignment for your 
crew? A Yes, sir.

Q And you were the only crew in that yard? 
A Yes, sir ; we were the only one.

10

20

30

40
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Q When yon took cars from the transfer did 
you make them up into trains? A Made them 
up in trains; yes. For whatever trains they 
were to be made for. That is in the fast freight. 
Where they were routed.

Mr. Sennett: All right.

C ross exa m in a tio n  by Mr. Kalisch.

Q Couldn’t you run that engine without hav-
ing it repaired? A  No.

Q You could not? A No, sir.
Q And what time did they run into the first 

track, number one? A About eight-forty.
Q What? A About eight-forty.

20 Q Where did you go then? A I went and 
ate.

Qi Yes. Is it far away or nearby? A No; 
no. It is nearby.

Q How long were you away? A  Oh, I don’t 
know how long I way away. I came back.

Q Well, about how long? A Well, I say it 
might be fifteen or twenty minutes I was away.

Ql And when you got back you found Bissett 
on the ground— alongside the engine as you have 

30 testified before? A  Yes.
Q Had they started to work directly that you 

went out for your supper or whatever it was? 
A Yes; they started to work all right.

Q And you were away you say fifteen min-
utes, you think? A  Yes.

Q And how long after you got back did they 
finish the job? A How long?

Q Yes. A  After the accident happened?
Q No. After you got back how long was it 

40 before they finished the engine? A  I told you,



John Sankus, cross.

after the accident happened, I don’t know how 
long it took them then.

Q No. I say after you got hack. You went 
out to eat, didn’t you? A Sure.

Q When you came back how long did you 
stay there before the engine was ready for you 
to take it out? A I don’t know. The accident 
happened at that time; when I came there, to 
work and eat, the accident happened, and after 
that I don’t know how long it took them then.

Q How long was it before you went out with 
the engine? What time did you go out with the 
engine after this in the evening? A That I 
don’t know.

Q How long a time do you think it was before 
you started on the engine? A  I don’t know; I 
couldn’t tell you.

Q About how long? A I would say maybe 
an hour or maybe less or more; I couldn’t tell 
you.

Q I see. A  That there I couldn’t tell you.
Q And did you say that he was working on it 

about ten minutes before it happened? A 
About ten or fifteen minutes; yes. That is I 
should judge it that. I won’t say that it is about 
ten or fifteen minutes they were there. And 
after—

Q Hid you see him start to go up and do the 
work? A No; I didn’t see him start to go up 
and do the work, only when I got off I seen that 
they were working on the pump.

Q They were working on the pump ? A Yes.
Q Where is that? A  On the left-hand side.
Q How high up? A How high up?
Q Yes. A About ten or twelve feet, with 

the running board there.

10

20

30

40
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Q When you left to eat they were up there 
working? A Yes; I left them there working; 
yes.

Q When you came back about fifteen minutes 
later you found Mr. Bissett alongside of the 
engine on the ground, as you have told us? A 

jO. I told you that.
Q And you say that before the engine was 

ready for you to take it out was an hour or a 
little more? A  Well, it might be until he got 
him in there, and then his assistant, we got or-
ganized there to do the work; that other part 
I couldn’t tell you.

Q You do not know exactly what they found 
wrong with the engine, do you ? A Pump; that 
is all.

Q That is all Dunphy spoke about? A That 
is all; that is all that was wrong about it.

Q Do you understand the mechanism of an 
engine? A Sure; I am working it long enough.

Mr. Kalisch: All right, I want to find 
out. That’s all.

R e-d irec t e xa m in a tio n  by Mr. Sennett.

2 Q Q I understand, from your previous testi-
mony, it takes about fifteen or twenty minutes to 
do a job like that?

Mr. Kalisch: I object to that.
Mr. Sennett: That is what he testified to.
Mr. Kalisch: I do not care what he testi-

fied. It is an important fact.

Q How long does it take to do a job—

40 Mr. Kalisch: I object.
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Mr. Sennett: It is a well-known fact
among railroaders—

Mr. Kalisch: I do not care whether it is 
a well-known fact among railroaders. We 
are in a court now.

Mr. Sennett: Here is a man, an expert 
on this. 10

Mr. Kalisch: He does not repair them.

A  No; we ain’t supposed to repair them. That 
is what they have got the foreman. But in case 
of emergency we got to do it.

Mr. Kalisch: I object to the question.
The Court: I think there is plenty of

testimony in on that. A lot of testimony it 
took fifteen or twenty minutes. 20

Q Was this a light job?

Mr. Kalisch: I object to that.

A  Sure, it is a light job.

The Court: How can he answer that? You 
do not do any repairing?

30
A  No; not where there is a man for that pur-
pose; where we are assigned into a yard, no.
We are not supposed to do that. But if we hap-
pened to go out on the main line, then it is up 
to us to make the repairs the best we can.

The Court: You do, and have made re-
pairs of that nature? Could you go up and 
make that repair then ? A  That engine ?

The Court: Yes. 40l
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A I wouldn’t say I could really do it, but we 
have to make the best of it to get in with it.

The Court: If he could not do the job
himself, how can he testify as to whether 
it was a light job or heavy job?

10 * ,TT,A W hy, sure—
Q Have you seen this work done before? A 

Sure.
Q How long have you been a fireman for the 

railroad ? A 1920. Over four years now. It 
will be four years.

Q What kind of work is this they did at the 
pump; what was that job? A All they need to 
do is there is like in the center of the pistons, 
down here, we will say, right here, take this here, 

20 here is the piston, we will say, right here. Down 
at the bottom here is compressor. Up above 
that is the steam cylinder. Well, now, under-
neath where the compressor is, right around 
there, we will call it, a unit.

The Court: Unit?

A Unit.

The Court: Unit?

A It is called a bushing.

The Court: Unit?

A  Yes; it is like a steam pipe, this unit. Inside 
that bushing is a packing. If this wears out, the 
pressure on that piston going down will force 
that air right out, and it won’t hold, and your 

40, brakes will go on the engine, and that has to be
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fixed. And it only takes simply take that out 
and put that packing in there; tighten it up. 
That is all there was to it.

Q You were held up longer on this case than 
usual because of the alleged accident?

Mr. Kalisch: I object to that. That is
leading.

Q Were you, on this occasion, held up with 
that engine longer than usual because of this 
fall that Bissett is supposed to have had? A 
On account of that accident, sure. It took 
longer because he didn’t finish it until they got 
the other man in and he seen i t ; until he got out 
there, it took a little more time; sure.

Q Did you have to take care of Bissett and 
send him to the hospital? A I didn’t have to 
take care of him.

Q I mean did the crew? A No; neither did 
the crew. There was men around there. I don’t 
know anything of that, because I just heard it. 
When I got there he -was alongside of the engine.

Q And is that what held you up that night?

Mr. Kalisch: I object to that on the
ground he said he wasn’t there. That calls 
for a conclusion of the witness.

The Court: He did say it took longer.

Q How long did you have to wait around in 
order to get Bissett off to the hospital? After 
lie was hurt? A That there I couldn’t tell you.

Q Approximately? A That part I didn’t 
time. I couldn’t say.

Q Would you say it was more than a half 
an hour?

10

20

30

40



88 l

John Sankios, re-direct.

Mr. Kalisch: I object to ibis. It is im-
proper, with his own witness, to suggest the 
answer. It is leading.

The Court: He does not seem to have
much idea as to the extent of time involved.

10 Q You say you have seen pumps packed on 
previous occasions. How long did it take to 
pack those?

Mr. Kalisch: I object.

Q As a general rule.

Mr. Kalisch: I object.

A I told you fifteen or twenty minutes.
20

Mr. Sennett: He has had experience.
Mr. Kalisch: I object to the question.
The Court: I think there is enough testi-

mony in, it took fifteen to twenty minutes to 
pack the pump.

Mr. Sennett : All right.
The Court: We can be governed by that 

testimony.
30 Mr. Sennett: That is all.

The Court: Two or three witnesses have 
testified to that.

Mr. Sennett: Anything further?
Mr. Kalisch: No.
The Court: To conclude when?
Mr. Kalisch: I could conclude now if Mr. 

Sennett withdraws his objections on the 
question of death. There seems to be no 
question about it. Their own witnesses have



89
J o h n  Sankm s, re-d irec t.

testified they heard him yell and there he was 
on the ground. His wife testified he died. 
There is no question about the death. The 
only question involved in the case, it seems 
to me, is the question of interstate com-
merce.

(Discussion of counsel off the record.) 10

Mr. Sennett: Let us have Miningham’s
affidavit on that point. I do not want to 
admit the death.

Mr. Kalisch: This is Miningham’s writ-
ing down at the bottom.

Mr. Sennett: This is the city clerk.
Mr. Kalisch : Of course. This is a copy 

of the death certificate issued by the city 
clerk.

The Court: Outside of that is the case 20
closed?

Mr. Kalisch: I will close my case if the 
objection is withdrawn to this.

Mr. Sennett : I should not like to do that.
The Court : What about an affidavit you 

spoke about?
Mr. Sennett: You can put an affidavit in.
Mr. Kalisch: I won’t close my case unless 

I can close it the way I want to.
The Court: You can take the affidavit.
Mr. Kalisch: No. I ask leave to con-

tinue it to produce the other witnesses.
The Court: How long?
Mr. Kalisch: Two weeks.
(The case was thereupon adjourned two 

weeks.)

40
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I hereby certify that the foregoing is a 
true and accurate transcript of the steno-
graphic notes as taken by me at the time, 
place and date hereinbefore mentioned.

(Signed) EDWIN J. O’BRIEN,
Court Reporter.

10

I hereby certify that the foregoing is a 
true and accurate transcript of the steno-
graphic notes as taken before me at the 
time, place and date hereinbefore mentioned.

(Signed) HARRY J. GOAS, 
Deputy Compensation Commissioner.

Transcript of stenographer’s notes of tes-
timony taken in the above-entitled matter 
before Hon. Harry J. Goas, Deputy Com-
pensation Commissioner, at the Department 
of Labor Building, 9-15 Franklin street, 
Newark, New Jersey, on the 25tli day of 
April, A. D. 1924, at 10:30 A. M.

Appearances:
Isidor Kalisch, Esq. (Kalisch & Kalisch, 

Esqs.) for the petitioner.
Mr. Sennett for the respondent.

WALTER REED, a witness on behalf of the 
petitioner, sworn.

, D irec t e xa m in a tio n  by Mr. Kalisch.

Q Mr. Reed, did you work for the Lehigh 
Valley Railroad Company on or about January 

40 30, 1923? A Yes, sir.
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Q What was your work? A Machinist’» 
helper.

Q Machinist’s helper? A  That was it.
Q At Oak Island? A At Oak Island.
Q I see. Was there a man working also on 

the same sort of work by the name of Bissett?
A  Yes, sir. 10

Q What was his first name? A Bert is the 
name 1 knew him by.

Q Bert Bissett? A Bert Bissett.
Q On the 30th day of January, did you see 

him working on an engine? A Yes, sir; I was 
working with him.

Q You were working with him on the engine?
A  Yes, sir.

Q What was wrong with the engine? A 
Well, the pump packing was blown out. We 20 
were working packing the pump.

Q Do you know how long Mr. Bissett worked 
before he was hurt, on that engine, on this work 
that was necessary? A Well, it must have been 
twenty or thirty minutes, as far as I know. I 
can’t just remember now.

Q Yes. Then did anything happen to him?
Did he keep on working or was he hurt? A 
Well, after he was working twenty or thirty min- 10 
utes he fell off the locomotive; that’s all I know.

Q He fell off the locomotive. What part of 
it? A The steam chest.

Q Up on the steam chest. About how high 
from the ground is that? A I don’t even know 
the height.

Q Can you point to something in the room 
to indicate about the distance from the ground 
to the platform? A I guess about as high as 
this piece of tin across that calendar.

40
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Q When you stood next to it would it be 
above your head? A No.

Q How high would it come here, about, up to 
your shoulders? A  About the shoulders; about 
five feet.

Q About five feet. He fell to the ground, you 
10 say. Was he taken away afterwards to the hos-

pital, do you know? A Yes; he was.
Q After he had worked twenty or thirty min-

utes repairing this engine, and after he had been 
hurt, did they continue on the repairs? A Well, 
I done the best I could with it. I fixed it so 
they could go ahead with it for the night.

Q For the night? A Yes; I put the gland 
back on it; the pump gland.

Q The pump gland, you mean. What is that 
20 pump gland? A That is a nut like, sets over 

the packing box. You screw that nut after you 
put the packing in the pump; then screw that 
back again. They call it a gland; it is a nut like.

Q Was the work finished when you let the 
engine go out that night? A No, sir.

Q What did they do with the engine after 
that, the next day? A The next day they were 
up to take the engine to Jersey City for repairs.

Q To fix that part which had been left un- 
30 finished? A Yes.

C ross exa m in a tio n  by Mr. Sennett.

Q The locomotive remained there in the yard 
that night? A Yes, sir.

Q What caused Bissett to fall off this loco-
motive, do you know?

Mr. Kalisch: I object to that as calling 
for a conclusion.
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A  I couldn’t, really say.

Mr. Kalisch: He has answered. I with-
draw the objection.

Q, Describe more in detail this falling from 
the locomotive. Describe what you were doing.
A What I was doing?

Q What you and Bissett were doing? A  We 
were packing the pump.

Q Yes. Then what happened? A Why, Bis-
sett fell off.

Q Fell off? In what manner did he fall off?
Did he slip? A No; he didn’t slip; just fell off.

Q Do you know whether he fainted?

Mr. Kalisch: I object to that.
20

A I don’t know whether he fainted or not; I 
don’t know.

Mr. Kalisch: Withdraw the objection.

Q Was the locomotive moving? A The loco-
motive was standing still there.

Q Nobody pushed him? A No.
Q Did he collapse? A  He just fell down; 

just went down; fell off the engine.
Q You mean he collapsed and fell off the 

engine? A Just fell down.
Q You saw no accident? A  No.

Mr. Kalisch: I object to that as calling 
for a conclusion.

Q Did you see any accident?

Mr. Kalisch: I object to that. 40



94
-1
1

W a lte r  R ee d , re-dirept.

A All I saw him fall.

Mr. Kalisch: All right; the answer is in.

Q Just saw him collapse and fall? A That’s 
all.

10 Q Did you ever know him to be subject to 
fainting spells or fits? A  No, sir.

Q After this occurrence you tightened up the 
gland and let the locomotive go out? A Yes.

Q It was still under steam? A Yes, sir.
Q The engineer and fireman still with the 

engine? A Yes, sir.

jR e-d irect e xa m in a tio n  by Mr. Kalisch.

20 Q How long did you work on it that night 
after Bissett fell down, before you finished up? 
Before you did the work that you described? I 
mean how much longer after Bissett worked 
twenty or thirty minutes, did it take you before 
you could get the engine off the track back into 
the work? A Between the excitement and all 
it took me another half an hour, anyway.

30 Mr. Kalisch: That’s all. I again make
the offer of the certificate of death under 
the seal of the clerk, city clerk of the City 
of Newark, in connection with the death of 
Bert Bissett.

Mr. Sennett: The objection which was
made at the last hearing is renewed at this 
time to the offer. I will admit the certifi-
cate to show the man died on a certain date, 
but it has a lot of secondary matter in there,

40 a lot of conclusions I cannot consent to.
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The Court: I really think the certificate 
is admissible to indicate the death, but 
whether it is admissible to indicate the cause 
of the death is a very debatable matter.

Mr. Kalisch: It doesn’t make much dif-
ference, because the evidence is clear; all 
of the evidence is he fell from this engine, To 
was taken unconscious to the hospital and 
died a few days later.

The Court: I don’t think it makes any 
difference, then.

MBS. HARRIET BISSETT, the petitioner, 
recalled as a witness by the respondent.

D ire c t e xa m in a tio n  by Mr. Sennett. 20

Q Bo you know Dr. W. D. Minningham? A 
I didn’t know him until I went to see him a few 
nights ago.

Q Did he treat your husband in St. Michael’s 
Hospital? A I guess he only signed the death 
certificate, as far as I knowT.

Q Of your own personal knowledge, he didn’t 
see your husband before his death? %q

Mr. Kalisch: I object to that unless the 
witness knows.

A  I can’t tell you; I don’t know.

Mr. Sennett: That’s all.
Mr. Kalisch: That’s all.

The Court: (Referring to death certifi-
cate.) I will admit this to prove the death. 4()
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Mr. Kalisch: I want to take an exception 
to the limitation of the offer of this certifi-
cate.

The Court: That concludes the case? 
Mr. Kalisch: That concludes the case.

(Case closed.)

(Decision reserved.)

I hereby certify that the foregoing is a true 
and accurate transcript of the above-entitled 
matter, as taken stenographically by me at the 
time, place and date hereinbefore set forth.

20

(Signed) WILLIAM C. O’BRIEN,
Court Reporter.

I hereby certify that the foregoing is a true 
and correct transcript of the above-entitled mat-
ter, as taken before me, at the time, place and 
date hereinbefore set forth.

(Signed) HARRY J. GOAS, 
Deputy Commissioner,

Workmen’s Compensation Bureau.
30

40
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EXHIBIT P. 1.

CITY OF NEWARK
Essex County, State of New Jersey

(Seal)

UNITED STATES OF AMERICA

I, W. J. E g a n , City Clerk of the City of 
Newark, Essex County, State of New Jersey, 
do hereby certify that the following is a true 
and correct transcript from the Record of 
Deaths in my office.

1 Place of Death City Newark N J No St 
Michaels Hospital St

2 Full Name Bert A Bissett
(a) Residence No. 13 Stanton St
Length of Residence in city or town where 

death occurred yrs. mos. ds. How long 
in U. S., if of foreign birth? yrs. mos. ds.

Personal and Statistical Particulars
3 Sex Male
4 Color or race White
5 Single, Married, Widowed or Divorced 

Married
5a If married, widowed or divorced Husband 

of (or) Wife of Harriet A Bissett
6 Date of Birth May 19-1880
7 Age Years 42 Months 9 Days 16 If less 

than 1 day,... .hrs. or . .. .min.
8 Occupation of Deceased
(a) Trade, profession or particular kind of 

work Engineer
(b) General nature of industry, business, or 

establishment in which employed or employer.
(c) Name of employer....... .......... .............
9 Birthplace Freehold N J

10

20

SO

40
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Parents
10 Name of Father Frederick Bissett
11  Birthplace of Father N J
12 Maiden Name of Mother Harriett W 

Browne
13 Birthplace of Mother N J

^  14 Informant Wife
(Address) ..........................................................
15 Filed 3/6/, 1923 W J Egan

Registrar.

Medical Certificate of Death
16 Date of Death March 5 1923
17 I Hereby Certify That I saw the de-

ceased from.............19. . . . ,  t o ....................., 1923
that I last saw h.............alive o n , 1923

20 and that death occurred on the date stated above 
at 8 P M .

The Cause of Death* was as follows:
Fall from Locomotive 
Accident

....................(duration) -----yrs....... mos__ .ds.
Contributory Occupational L V R R 

(Secondary)
.....................(duration) *... .yrs........mos. 34 ds.

18 Where was disease contracted 
if not at place of death? L & R R

Did an operation precede death? No Date of.. 
Was there an autopsy? No 
What test confirmed diagnosis History & Exam 
Signed W D Minningham, M. D.
(Address) Dep Co Phy
19 Place of Burial, Cremation or Removal 

Freehold N J
Date of Burial 3/8/1923
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E x h ib it  R . H . 1.

20 Undertaker Smith & Smith 
Address C

W i t n e s s  W h e r e o f , I have hereunto 
( s e a l ) set my hand and affixed the seal of 

said city this 4th day of August A. D. 
1925.

W J EGAN
City Clerk.

I, W. E. Stubbs, Deputy Commissioner and 
Secretary of the Workman’s Compensation 
Bureau, hereby certify the foregoing to be a 
true copy of Exhibit (P. 1) 673 in this cause.

EXHIBIT R. H. 1.

LEHIGH VALLEY RAILROAD COMPANY.

DAILY LAYOUT CARD 
T C M

May 22 1925
27 OAK ISLAND TFR Station Jan 30 1923 

Where Car Car
Carded Flag Initials Number

Pier 8 NR 1 DLW 39698
E 124 TH ST 2 NH 81861
E Pert Tei' .. 3 -----SAL -----m & r

o n n o

E 149 TH ST 6 CMSTP 54514
-* A f i A n A

Pier 66 NR 9 CRIP
lujlioit
38887

Natl Ducks 11 -----H r------ Nff-------— m t s
Wallabout 13 P&R 3658

10

20

30

40
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N o tice  o f  A p p ea l.

I, W. E. Stubbs, Deputy Commissioner and 
Secretary of the Workmen’s Compensation Bu-
reau, hereby certify the forgoing to be a true 
copy of EXHIBIT RH-1 in this cause.

To Secretary of the Workmen’s Compensation 
Bureau, Clerk of the Court of Common Pleas 
of the County of Essex, Messrs. Kaiisch and 
Kalisch, attorneys for petitioner, or to whom 
it may concern:

Please take notice that the respondent hereby 
appeals to the Court of Common Pleas in and 
for the County of Essex from a determination 
of the Workmen’s Compensation Bureau in the 
above-entitled matter dated the 26th day of 
September, 1924, in which judgment was en-
tered on said date in favor of the petitioner and 
against the respondent as follows: That the re-
spondent pay petitioner the sum of $984.00, be-
ing compensation up to and including September 4 0

10
NOTICE OF APPEAL.
Filed October 7, 1924.

ESSEX COUNTY COURT OF 
COMMON PLEAS.

H a r r i e t  A. B i s s e t t ,
On P e tit io n  
fo r  Cowr-

20 v s .

L e h i g h  V a l l e y  R a i l r o a d  C o .,
R esp o n d en t.I* J N o tice  o f  

’ I A p p ea l.

30
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N o tice  o f  A p p ea l.

24th, 1924, and that the respondent shall pay 
to the petitioner the snm of $12.00 a week for a 
further period of two hundred and eighteen 
weeks; $100.00 in addition for funeral expenses 
and $250.00 to Kalisch & Kalisch as part of 
counsel fee for services rendered at the trial of 
the above issue and costs to be taxed.

Respectfully,

, COLLINS & CORBIN, 
Attorneys for Respondent-Appellant.

10

20

30

40
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O rder F ix in g  T im e  a n d  P lace  fo r  H e a r in g  A p p ea l.

ORDER FIXING TIME AND PLACE FOR 
HEARING OF APPEAL.

Filed November 5, 1924.

ESSEX COUNTY COURT OF 
COMMON PLEAS.

H a r r i e t  A. B i s s e t t ,
P e titio n e r -A p p e lle e ,

v s .

L e h i g h  V a l l e y  R a i l r o a d  Co m -
p a n y ,

R e sp o n d e n t-A p p e lla n t.

20 . _
It appearing that the above-entitled matter

was tried before Deputy Commissioner Harry 
J. Goas, of the Workmen’s Compensation Bu-
reau, and determination of facts and rule for 
judgment entered against the respondent and in 
favor of the petitioner;

And it further appearing that certified tran-
script of record and transcript of testimony was 
filed with the Clerk of Essex County on October 

30 29, 1924; it is, therefore, on the 3rd day of
November, 1924,

Or d e r e d , and I do fix the 9th day of December, 
1924, as the time for the hearing of the appeal 
in this matter, at the Court House, in Newark, 
New Jersey.

DALLAS FLANNAGAN,
Judge of Essex County Court

of Common Pleas.

O n A p p ea l.

O rd er  F ix in g  
T im e  and  
P lace  fo r  
H e a r in g  o f  
A p p e a l.

40
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Opinion.

OPINION.

Filed May 1 1 , 1925.

ESSEX COUNTY COURT OF COMMON 
PLEAS.

Ha r r ie t  A. B iss et t ,
Petitioner,

vs.

Le h i g h  Va l l e y  Ra il r o a d  Co .,
Respondent.

For the appellant appear Messrs. Collins & 
Corbin.

For the petitioner appear Messrs. Kalisch & 20
Kalisch.

F lan n a ga n , J .

The petitioner’s deceased husband was a 
roundhouse or repair-shop foreman, employed 
by the respondent, Lehigh Valley Railroad Com-
pany, m repairing engines in its repair-shop lo-
cated in the Oak Island yard of the respondent 
m the City of Newark, New Jersey.

While engaged in the performance of his duty, 30 
repairing a pump on a drilling or yard engine 
of respondent, deceased fell from the steam chest 
to the ground and was killed.

It is contended by the respondent that at the 
time of the occurrence, the deceased was en-
gaged in interstate commerce, and that the state 
courts are without jurisdiction.

The Workmen’s Compensation Bureau has 
found against the respondent, and respondent 
has brought the case here on appeal.

10

Opinion.

40
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Opinion.

The duty to which the locomotive was as-
signed, upon which petitioner’s deceased was 
working, confined it to the limits of the yard 
in the City of Newark. It was used only to 
shift cars from place to place in the yard. Some 
of the cars which it engaged in shifting were 

IQ loaded with freight for points in other states; 
some were loaded with freight for local points 
in this State; some were partly loaded and some 
empty. The locomotive was used to assemble 
the cars in proper positions for loading, for un-
loading and to be hauled by some other locomo-
tive to ultimate destination in this or some other 
state.

On the night when deceased was killed, the 
pump on the yard engine ceased to operate 
properly, and the engineer and fireman went to 
the repair-shop and advised the deceased. The 
deceased told the engineer to place his engine 
on track No. 1, and that he would make the re-
pair, track No. 1 being a track used for minor 
repairs in general, as well as for usual yard 
purposes.

The engineer complied with these instructions 
and the engine being wholly separated from any 
cars the deceased commenced making the nec- 

30 essary repairs, but while doing so after working 
about twenty or thirty minutes, he fell, and was 
killed, as already stated. The repairs were pro-
ceeded with, after the deceased had fallen, by a 
machinist’s helper who was working with de-
ceased. He did sufficient to enable the engine, 
after about thirty minutes’ work to proceed and 
continue with the work which had been inter-
rupted by the failure of the pump to properly 
operate. The next day the engine was taken 

4 q to Jersey City and the repairs completed there.
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O pinion .

The deceased’s duties were at all times per-
formed within the limits of the City of Newark.
The duty to which the engine was assigned con-
fined it within the limits of that city. But it is 
contended that as the engine shifted at times 
cars loaded with freight consigned to points 
without the State, as well as cars loaded with j q  
freight consigned to points within the State, that 
the deceased was engaged in interstate com-
merce.

The fatal difficulty with this argument, in 
the opinion of this Court, is that the engine was 
at the time of the accident entirely separated 
from any cars, and was not engaged in any 
commerce, but had been withdrawn therefrom 
for repair.

J a so n  v. P a. R . R . Co., 3 N. J. Ad. R. 199.
P rice  y. C en tra l R . R . o f  N . J . ,  123 A. 756. 20
H e rzo g  v. H in es , 95 N. J. L. 98.

The judgment of the Workmen’s Compensa-
tion Bureau will therefore, be affirmed.

Dated May 7, 1925.

DALLAS FLANNAGAN,
Judge.

40
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Statement of Facts and Determination.

1

STATEMENT OF FACTS AND 
DETERMINATION.

Filed June 17, 1925.

10

ESSEX COUNTY COURT OF COMMON 
PLEAS.

Ha r r ie t  A. B iss et t ,
Petitioner,

vs.

Le h i g h  Va l l e y  Ra il r o a d  C o .,
Respondent.

Statement of 
Facts and 
Determina-
tion.

A petition having been filed in the above- 
20 stated matter for compensation by virtue of 

the provisions of an act of the Legislature of 
the State of New Jersey entitled “ An Act pre-
scribing the liability of an employer to make 
compensation for injuries received by the em-
ployee in the course of the employment, etc.”  
approved April 4, 1911, together with the sev-
eral amendments and supplements thereto and 
acts amendatory thereof, and the respondent 
having duly filed an answer to the said petition 

30 and a time and place for the hearing of the pe-
tition having been fixed by the Workmen’s Com-
pensation Bureau of the Department of Labor 
in the State of New Jersey, and the same hav-
ing come on for a hearing before Commissioner 
Harry J. Goas on the said petition and answer, 
admissions in open court and testimony taken 
before the said Commissioner, and the said Com-
missioner having filed a determination of facts 
and order providing for compensation as fol- 

40 lows:
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Statement of Facts and Determination.

“ That judgment final be entered in favor of 
the petitioner and against the respondent for 
nine hundred and eighty-four ($984) dollars, 
being compensation up to and including Septem-
ber 24, 1924, and that the respondent shall pay 
or cause to be paid to the petitioner the sum 
of twelve ($12.00) dollars a week for the fur- 10 
ther period of 218 weeks; one hundred ($100) 
dollars in addition for funeral expenses and two 
hundred and fifty ($250) dollars to Kalisch & 
Kalisch, as part of counsel fee for services ren-
dered at the trial of the issue, and costs to be 
taxed, ’ ’ and the respondent having given notice 
of appeal, and having perfected such appeal pur-
suant to the statute in such case made and pro-
vided, and this Court having set a time and 
place for the hearing of said appeal, the said ap-
peal having come on for a hearing in the pres- ^  
ence of Kalisch & Kalisch, attorneys for the 
petitioner, and Collins & Corbin, attorneys for 
the respondent, and the Court having consid-
ered the testimony taken before the Deputy 
Commissioner, and the argument of counsel, I 
do now find and determine from the evidence as 
follows:

1. That on or about the thirtieth day of Jan- 
nary, 1923, the deceased, Burt Bissett, husband ^  
of the petitioner, was in the employ of the re-
spondent as roundhouse foreman, at what is 
known as West Oak Island Yard, in the City of 
Newark, County of Essex and State of New 
Jersey.

2. That his wages were $48.00 per week.

3. That on or about the thirtieth day of Jan-
uary, 1923, while engaged in the repair of an 
engine he fell several feet from the engine to 40
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Statement of Facts and Determination.

the ground, causing injuries from which on 
March 5, 1923, he died.

4. That the respondent had due notice and 
knowledge of the accident and injury.

5. That the employment of Burt Bissett, was 
pursuant to Chapter 95 of the Laws of 1911, as 
subsequently amended and supplemented, com-
monly known as the Workmen’s Compensation 
Act.

6. That by reason of the accident above men-
tioned the said Burt Bissett, husband of the pe-
titioner, suffered a temporary disability from 
January 30, 1923, during all of which time he 
was confined to the hospital and at which place 
he died on March 5, 1923.

20 7. That at the time of the accident Burt Bis-
sett was engaged in the repair of an engine 
wholly separated from any cars, not engaged 
in any commerce but withdrawn therefrom for 
repairs. That the engine was not interrupted 
in any interstate haul.

The duty to which the locomotive was as-
signed, upon which petitioner’s deceased was 
working, confined it to the limits of the yard 

30 in the City of Newark. It was used only to shift 
cars from place to place in the yard. Some of 
the cars which it engaged in shifting were 
loaded with freight for points in other states; 
some were loaded with freight to local points 
in this State; some were partly loaded, and 
some were empty. The locomotive was used 
to assemble the cars in proper positions for 
loading, for unloading, and to be hauled by some 
other locomotive to ultimate destination in this 
or some other state.

40
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Statement of Facts and Determination.

8. That the petitioner has sustained the bur-
den of proving that at the time of the accident 
the work at which the petitioner’s intestate was 
employed brought such employment within the 
provisions of the Workmen’s Compensation Act 
of the State of New Jersey.

9. That the accident and resulting death of 3 0 
Burt Bissett arose out of and in the course of
his employment with the respondent.

10. That burial expense exceeded the sum of 
two hundred ($200) dollars.

11. That at the time of the accident and re-
sulting death the petitioner, and twins, Harriet 
Bissett, Jr., and Ruth Bissett, born February 
16, 1913, wife and children respectively of the 
deceased, were members of the deceased’s house- L>o 
hold and were entirely dependent upon the de-
ceased for their support, and that they received 
such support from the deceased, and as depend-
ents were entitled to 45% of his weekly salary
for a period of 300 weeks from the date of his 
death, which would entitle them to the maximum 
payment under the Workmen’s Compensation 
Act then prevailing of $12.00 a week.

12. That an allowance of three hundred 
($300) dollars, will be made to Kalisch & Ka- 
lisch, for legal services rendered at the trial of 
this action, as and for a counsel fee in addition 
to the amount awarded as counsel fee by the 
Deputy Commissioner, which said counsel fee 
shall be paid by the respondent, and shall be 
taxed as part of the costs; also costs to be taxed 
against the respondent.

It is, therefore, on this 17th day of June, 1925, 
Or de r e d , that judgment final be entered in favor 4 o
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Statement of Facts and Determination.

of the petitioner and against respondent for 
thirteen hundred and ninety-two ($1,392) dol-
lars, being accrued payments to May 25, 1925, 
plus one hundred ($100) dollars funeral ex-
penses, and respondent shall pay or cause to be 
paid to the petitioner the sum of $12 a week 

IQ for the remaining 184 weeks.

DALLAS FLANNAGAN,
Judge.

A true copy.

J o h n  H. S c o t t ,
Clerk.

20

30

40
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Judgment.

JUDGMENT.

ESSEX COUNTY COMMON PLEAS COURT.

Kalisch & Kalisch, attorneys of petitioner. 
Judgment on Appeal from Workmen’s Compen-
sation Bureau by order of the Court was ren-
dered on the seventeenth day of June, A. D. 
nineteen hundred and twenty-five, in favor of 
the petitioner Harriet A. Bissett and against 
the respondent Lehigh Valley Railroad Co. for 
the sum of thirteen hundred and ninety-two dol-
lars ($1,392.00), being accrued payments to 
May 25, 1925, plus one hundred dollars ($100.00) 
funeral expenses and respondent shall pay or 
cause to be paid to the petitioner the sum of 
$12.00 a week for the remaining 184 weeks.

An allowance of three hundred dollars ($300) 
will be made to Kalisch & Kalisch for legal serv-
ices rendered at the trial of this action and for 
counsel fee by the Deputy Commissioner which

20

30

36778
On Appeal 
from Work-H a r r ie t  A. B is se t t ,

vs.

Le h i g h  Val le y  Ra il r o a d  C o .,
Respondent.

Petitioner, ( men’s Com- 
) pensation.

Judgment entered June 17, 1925.
Damage 
Costs ..

$1,392.00
2.18

New Jersey State library
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J u d g m e n t.

said counsel fee shall be paid by the respondent 
and shall be taxed as part of the costs. 

Judgment entered and signed June 17, 1925.

DALLAS FLANNAGAN,
Judge.

j q  Book R-2 Common Pleas Judgments page 12.

20

30

40
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Consent and Rute for Substitution.

CONSENT AND RULE FOR SUBSTITUTION.

Filed June 6, 1925.

ESSEX COUNTY COURT OF COMMON 
PLEAS.

HARRIET A. B iss ett ,
Petitioner-Appellee,

vs.

Le h i g h  Va l l e y  Ra il r o a d  Co m-
pa n y ,

Respondent-Appellant.

On Petition 
for Compen-
sation.

Consent and 
Rule for 
Substitution.

10

Upon the consent hereinafter noted of Messrs. 
Collins & Corbin, attorneys of record of the 20 
respondent-appellant,

Or de r e d , that Messrs. Hobart & Minard be 
and they hereby are substituted as attorneys of 
record in the place and stead of said Messrs. 
Collins & Corbin as attorneys for said respond-
ent-appellant.

Rule entered this 6th day of June, 1925,
On motion of

30
HOBART & MINARD,

Attorneys for Respondent-Appellant.

Consent is hereby given to the making and en-
tering of the above rule.

COLLINS & CORBIN, 
Attorneys for Respondent-Appellant.

40
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REASONS.

Filed.

NEW JERSEY SUPREME COURT.

On
Certiorari.

Reasons.

The prosecutor files the following reasons upon 
20 which it will rely for the reversal of the deter-

mination of the Essex County Court of Common 
Pleas brought up for review by the Writ of 
Certiorari herein:

1. Because the determination of the said 
Court confirming the determination of the 
Workmen’s Compensation Bureau, was er-
roneous in that it was not justified by the 
evidence.

3Q 2. Because the said Court should have
reversed the determination of the Work-
men’s Compensation Bureau for the reason 
that the determination of the said bureau, 
was not justified by the evidence.

3. Because the finding of said Court that 
Burt Bissett at the time of the accident of 
January 30, 1923, was working upon an en-
gine not engaged in any commerce, but 
withdrawn therefrom for repairs, was not 
justified by the evidence.

10
H a r r ie t  A. B issett ,

Defend ant-in-Certiorari,
vs.

Le h i g h  Va l l e y  Ra il r o a d  Co m-
pa n y ,

Prosecutor-in-Certiorari.

40
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4. Because said Court should have found 
that Burt Bissett at the time of the acci-
dent of January 30, 1923, was working upon 
an engine engaged at that time in interstate 
commerce.

5. Because the finding of said Court that
the defendant-in-certiorari sustained the ia  
burden of proving that at the time of the 
accident of January 30, 1923, Burt Bissett 
was engaged in intrastate commerce, was 
not justified by the evidence.

6. Because the Court should have found 
that the defendant-in-certiorari did not sus-
tain the burden of proving that Burt Bis-
sett at the time of the accident of January 
30, 1923, was engaged in intrastate com-
merce.

20
7. Because the finding of said Court that 

Burt Bissett s death resulted from the ac-
cident of January 30, 1923, was not justified 
by the evidence.

8. Because said Court should have found 
that Burt Bissett’s death did not result 
from the accident of January 30, 1923.

9. Because the finding of said Court that 
the accident, which it was alleged, resulted
in the death of Burt Bissett, arose out of his - - 
GDiployiuGiit, was not justified by the evi-
dence.

10. Because said Court should have found 
that the accident, which it was alleged re-
sulted in the death of Burt Bissett, did not 
arise out of his employment.

1 1 . Because the finding of said Court that 
the accident, which it was alleged resulted 
in the death of Burt Bissett, arose in the
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R ea so n s.

course of his employment, was not justified 
by the evidence.

12 . Because said Court should have found 
that the accident, which it was alleged re-
sulted in the death of Burt Bissett, did not 
rise up in the course of his employment.

10 Dated: August 11, 1925.

HOBART & MINARD, 
Attorneys for Prosecutor-in-Certiorari.

Service of a copy of the written Reasons is 
hereby acknowledged this 25th day of August, 
1925.

KALIS CH & KALIS CH, 
Attorneys of Defendant-in-Certiorari.

20

30

40
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S tip u la tio n .

STIPULATION.

NEW JERSEY SUPREME COURT.

H a r r i e t  A. B i s s e t t , j
D efen d a n t-in -C ertio ra ri, I Qn  

VS' V C ertiorari.

L e h i g h  V a l l e y  R a i l r o a d  Co ., V S tip u la tio n . 
P ro secu to r-in -C ertio ra ri. I

It is hereby agreed and stipulated by and be-
tween the attorneys of the respective parties 
hereto that the return day of the Writ of Cer-
tiorari herein be extended from August 10, 1925, 
to August 28, 1925.

20
KALISCH & KALISCH,

Attorneys for Defendant-in-Certiorari.

HOBART & MINARD,
Attorneys for Prosecutor-in-Certiorari.

30

40
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Opinion of Supreme Court.

OPINION OF SUPREME COURT. 

Filed March 2, 1926.

No. 250, October Term, 1925.

NEW JERSEY SUPREME COURT.
10

H a r r i e t  A. B i s s e t t ,
P e titio n er -D e fe n d a n t,

v s .

L e h i g h  V a l l e y  R a i l r o a d  Co m -
p a n y ,

R esp o n d en t-P ro secu to r .

Submitted October 15, 1925. Decided Janu- 20 
ary 15, 192̂ !

B. was an employee of a Railroad Company.
His work was the repairing of engines and cars 
in the yard of the Company. An engine used 
only for the shifting of cars from one place 
to another within the yard, while being so used, 
developed pump trouble. It was detached from 
all cars and taken to a track for repairs. B. 
while working upon the engine fell to the ground 30 
and sustained injuries resulting in death. After 
the accident to B. the temporary repairs were 
finished by B ’s. helper and the engine was placed 
in service: Held,

(1 ) That a finding of fact in an application 
by B ’s. widow for compensation that B. was not 
at the time of the accident engaged in interstate 
commerce had from the facts stated evidence to 
support it:

40
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Opinion of Supreme Court.

(2) That where a Trial Court’s finding as to a 
fact is supported by evidence it will not be dis-
turbed :

(3) That the Trial Court was justified in 
finding from the evidence that the fall sustained 
by B. was an accident.

On writ of certiorari to the Essex County 
Court of Common Pleas.

Before Justices Trenchard, Katzenbach and 
Lloyd.

For the respondent-prosecutor: Hobart & Min- 
ard, Esqs. George S. Hobart, Esq. of Counsel.

For the petitioner-defendant, Kalisch & Ka- 
lisch, Esqs. Isidor Kalisch, Esq.

The opinion of the Court was delivered by 
20 Katzenbach, J .

This case is before this Court upon a writ 
of certiorari directed to the Court of Common 
Pleas in and for the County of Essex. The writ 
brings up the record in a workmen’s compensa-
tion case. On January 30, 1923, Burt A. Bissett 
was an employee of the Lehigh Valley Railroad 
Company. He was foreman at a round house 
in the Oak Island Yard of the Lehigh Valley 

30 Railroad Company near Newark, New Jersey. 
His work was the repairing of engines and cars. 
In the yard there was an engine used for mak-
ing up trains. The engine did not leave the 
yard. It was used only for shifting cars from 
one place to another in the yard. On January 
30, 1923, this engine, while being used, developed 
pump trouble. It required repairs. The en-
gineer and firemen so informed Bissett. He 
told them to place the engine upon Track No. 1 , 

40 was a track used for placing engines or
cars in need of repairs. This track was also used
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for the usual yard purposes. The engine was 
placed on this track. Bissett climbed up on the 
engine for the purpose of making repairs to 
the pump. While thus engaged he fell from it 
a distance of twelve or fourteen feet and re-
ceived injuries from which he died on March 5, 
1923. A helper who had been working with 
Bissett finished the repairs, after the accident.
The engine was then again placed in service 
upon the work which was interrupted by a pump 
trouble. The repairs made by Bissett’s helper 
were temporary. The engine was on the day 
following taken to Jersey City for permanent 
repairs.

Bissett’s widow filed a petition with the 
Workmen’s Compensation Bureau for compensa-
tion. A hearing was had before Deputy Com-
missioner Goas. He held that Mrs. Bissett haa 20 
sustained the burden of proving that at the 
time of the accident Bissett was employed within 
the provisions of the Workmen’s Compensation 
Act; that the accident to Bissett and his re-
sulting death arose out of and in the course 
of his employment; and that the petitioner was 
entitled to compensation. An appeal was then 
taken to the Essex County Court of Common 
Pleas. Upon the testimony taken before the 30 
Deputy Commissioner the Court of Common 
Pleas affirmed the award of compensation. The 
Lehigh Valley Railroad Company then made ap-
plication for a writ of certiorari to bring the 
case to this Court for review. The writ was 
allowed.

The prosecutor advances two grounds for re-
versing the judgment of the Essex County Court 
of Common Pleas. The first is that Bissett at 
the time of the accident was engaged in inter-

-10
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state commerce, and was not, for that reason, 
within the provisions of the Workmen’s Com-
pensation Act, and that the petitioner (Mrs. Bis- 
sett) did not sustain the burden of proof cast 
upon her of showing that her husband was within 
the provisions of said act at the time .he re- 
ceived his fatal injury.

The seeond ground advanced by the prosecutor 
is that the finding that Bissett’s death was the 
result of an accident was not justified by the 
evidence. The second ground we think not dif-
ficult of disposition. The evidence is that Bis- 
sett after working some twenty or thirty minutes 
on the engine fell, became unconscious and was 
taken to the hospital. The workmen who testi-
fied to his fall could not tell what was the cause 
of the fall. The prosecutor argues from this 
that it must have occurred through illness or 
faintness. There is, no testimony that Bissett 
was ill or subject to fainting spells. We think 
from the testimony as to the fall and the ab-
sence of any testimony tending to show that 
Bissett had any tendency to fall through faint-
ness, that the Court was justified in drawing 
the inference from the facts heretofore recited 
that the fall sustained by Bissett was an acci- 

30 dent.
The question as to whether or not Bissett 

at the time of the accident was engaged in in-
terstate commerce and hence not within the pro-
visions of the Workmen’s Compensation Act pre-
sents a difficult question for decision. The an-
swer seems to us to depend upon whether or not 
the engine upon which Bissett was working at 
the time of the accident was then in use in inter-
state commerce or had been withdrawn from 

4 Q service. If it had been withdrawn from service
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then this case falls within the doctrine of sev-
eral cases recently decided in the courts of this 
State. The leading case in this State on this 
subject is Herzog vs. Hines, Director General, 
etc., 95 N. J. L. 98. In this case Herzog was 
employed in the New Durham yards of the West 
Shore Railroad Company as a car repairer. The -j q 
yard was used for the making up of freight 
trains, both interstate and intra-state, for the 
storage of cars, and for the repair thereof. Her-
zog was repairing a freight car. He was called 
from his work to look at another car which had 
just been repaired. Upon his return to the car 
upon which he was working he attempted to 
crawl under one of several cars which were 
coupled. At that moment the cars were moved. 
Herzog was injured. He instituted a suit to 
recover damages for his injuries under the 
Federal Employers’ Liability Act. It was neces-
sary in that action for Herzog to show that he 
was engaged at the time of the accident in in-
terstate commerce. The Trial Court held he 
had in this respect failed in his proof. A non-
suit was entered. This judgment of non-suit 
was affirmed by the Court of Errors and Appeals.
The ground of the decision was that while the 
repair work was being done to an instrument 30 
of commerce, yet at the time of the accident 
the car was entirely out of commission. The 
opinion in the Herzog case cites a case decided 
in the U. S. Supreme Court (Minneapolis &c. 
Railroad Co. v. Winters, 242 U. S. 353). The 
facts in that case are quite similar to the facts 
in the present case. In the Winters case the 
plaintiff received his injury while repairing a 
locomotive engine. The engine had been used in 
interstate commerce before the accident hap- 4 0
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pened, and was so used afterward. There was 
nothing, however, to show that it was perma-
nently devoted to such commerce. It was held 
that the facts did not present a case within the 
Federal Act. The Court said, “ Is it not like 
the matter of repairs upon a road permanently 
devoted to commerce among the States. An 
engine, as such, is not permanently devoted to 
any kind of traffic, and it does not appear that 
this engine was destined especially to anything 
more definite than such business as it might be 
needed for. It was not interrupted in any inter-
state haul to be repaired and go on. It simply 
had finished some interstate business and had 
not yet begun upon any other. Its next work, 
so far as appears, might be interstate or con-
fined to Iowa, as it should happen. At the 

20 moment it was not engaged in either. Its char-
acter as an instrument of commerce depended on 
its employment at the time, not upon remote 
probabilities or upon accidental later events.”  

The Herzog case was followed in the Court 
of Errors and Appeals by the case of Price v. 
Central Railroad of New Jersey, 99 N. J. L. 
425. In this case an employee of the Central 
Railroad Company was killed. He met his death 

30 while engaged in repairing a car. The car upon 
which he was working was not engaged in any 
specific line of transportation but was used in 
both interstate and intra-state commerce, as 
occasion might require. It was held in this case 
that the employee at the time of the accident 
was not engaged in interstate commerce.

This case was followed in the same court by 
the case of Jayson v . Pennsylvania Railroad 
Company, 127 Atl. Rep. 169. In this case Jay-
son had his left hand injured while driving40
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a spike upon a ear at the shops of the Penn-
sylvania Railroad Company at Kearny, New 
Jersey. The car had been withdrawn from use 
in order that the repairs thereto might be made. 
The injured man presented a petition for com-
pensation to the Workmen’s Compensation Bu-
reau. Upon the facts presented, as stated, it 
was held that he was engaged in intra-state com-
merce at the time of the accident. This decision 
was affirmed by the Court of Errors and Ap-
peals. In the Federal Courts are similar deci-
sions.

In the present case the Essex County Court 
of Common Pleas found as a fact “ That at the 
time of the accident Burt Bissett was engaged 
in the repair of an engine wholly separated from 
any cars, not engaged in any commerce but 
withdrawn therefrom for repairs. That the en-
gine was not interrupted in any interstate haul.”  
In other words he was not engaged in interstate 
commerce at the time of the accident.

We think there is evidence in the case which 
supports this finding. When the pump trouble 
developed and the engine could not be used 
without repairs, it was detached from all cars 
and was taken to Track No. 1 . It certainly was 
not then engaged in interstate commerce. I«t 
was idle and disabled. It has been withdrawn 
from the use to which it had been put. It had 
to be repaired before it could be again used. It 
was so repaired. During the making of these 
repairs Bissett was injured.

It is settled that where a trial court’s findings 
of fact are supported by evidence they will 
not be disturbed. Kauffield v. G. F. Pfund & 
Sons, 97 N. J. L. 335.

The judgment here under review will there-
fore be affirmed.
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ORDER OF AFFIRMANCE.

Filed March 1 1 , 1926.

This matter having been argued at the Octo-
ber term of this Court, Collins & Corbin, ap-
pearing for the prosecutor, and Kalisch & Ka- 

10 lisch, co n tra , and the Court having considered 
the argument of counsel, it is, therefore, on this 
eighth day of March, 1926,

Or de r e d  that the judgment in the above-en-
titled cause be and the same is hereby affirmed 
with costs.

For the Court by

THOMAS W. TRENCHARD,
J .  S . C.

2° 1
-Kule entered this eleventh day of March, 1926. 

On motion of

KALISCH & KALISCH, 
Attorneys of Petitioner.

30

4 0
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NOTICE AND GROUNDS OF APPEAL. 

Filed March 23, 1926.

NEW JERSEY SUPREME COURT.

H a r r i e t  A. B i s s e t t ,
P e titio n er -D e fe n d a n t,

v s .
N o tice  and  
G rounds o f

10

L e h i g h  V a l l e y  R a i l r o a d  C o m - l A p p ea l. 
p a n y ,  1

R esp o n d en t-P ro secu to r . J

To Kalisch & Kaliseh, Esqs., Attorneys of Peti-
tioner-Defendant.

T a k e  N o t i c e  that the respondent-prosecutor 20  
appeals to the Court of Errors and Appeals from 
the whole of the judgment entered in this cause 
on the following grounds:

The Supreme Court affirmed the judgment of 
the Essex County Common Pleas Court in favor 
of the petitioner-defendant and against the re-
spondent-prosecutor, whereas said Supreme 
Court should have reversed said judgment of 
Essex County Common Pleas Court for one or gQ 
more of the reasons on certiorari filed in said 
Supreme Court.

Dated, March 22, 1926.

HOBART & MINARD, 
Attorneys of Respondent-Prosecutor.

40





Arthur W. Cross, Law Printer, 55-57 L afayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

BRIEF OF HOBART & MINARD IN FAVOR

This appeal brings np for review a judgment 
of the New Jersey Supreme Court, affirming a 
judgment of the Essex Common Pleas which in 
turn affirmed an award of the Workmen’s Com-
pensation Bureau in favor of the respondent, 
Harriet A. Bissett, on a petition filed by her 
with said Bureau as the widow of one, Burt 
Bissett, who had been in the employ of the ap-
pellant as a round-house foreman at its Oak 
Island yard near the city of Newark.

On the date of the alleged accident on January 
30, 1923, the decedent was called upon to make 
certain small repairs to a pump on engine No. 
3451. This was a drill engine regularly assigned 
to the Oak Island Transfer yard. At that point 
less than carload shipments from all over the 
country are classified and unloaded and ship-
ments consigned to the same destination are re-
loaded into the same cars. The work of engine 
No. 3451 consisted exclusively in shifting the 
loaded cars from the transfer platform and mak-

R esp ó n d e la , I 0 n  A p p ea l

~ (  S u p rem e
ComT  C auri.

fro m

OF APPELLANT.

(1)
Statement of the Case.
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ing them up into trains. The majority of the 
trains made up by this engine on the night in 
question were destined to points outside of the 
State of New Jersey. While the engine was en-
gaged in thus making up these trains, pump 
trouble developed which required immediate re-
pair so that the engine could continue its work. 
The engine was accordingly moved to what is 
known as track No. one. This is an ordinary yard 
track and was not used as a repair track any 
more than any of the other yard tracks. The time 
ordinarily consumed in making the repair to the 
pump, as was required in this case, is about 
twenty minutes. Bissett and his helper were 
standing on the firebox of the engine in the act 
of fixing the pump when Bissett was seen to 
suddenly collapse and fall to the ground, a dis-
tance of about five feet. He was removed later 
to St. Michael’s Hospital, Newark, where he 
remained until March 5, 1924, on which day he 
died.

In the petition filed by the respondent with 
the Compensation Bureau she asked for com-
pensation on the ground that the compensation 
statute was applicable and that his death re-
sulted from the fall.

The appellant filed an answer in which the 
following defenses were set up:

1 . The Compensation Bureau did not have 
jurisdiction of the subject matter or of the par-
ties and required the petitioner to prove that the 
decedent was engaged in intrastate commerce at 
the time of the alleged accident and that the 
New Jersey Compensation Act applied.

2. Decedent’s death was not the result of an 
accident arising out of or in the course of his 
employment.
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3. Decedent did not meet with an accident 
within the meaning of the Compensation Act.

The Compensation Bureau made an award in 
favor of the respondent. From this award an 
appeal was taken to the Essex Common Pleas, 
which affirmed the award. Thereupon the ap-
pellant procured a writ of certiorari. The New 
Jersey Supreme Court, on January 15, 1926, filed 
an opinion affirming the judgment below. See 
State of Case, pages 121-7.

The opinion is reported in IV N. J. Adv. Heps, 
of March 13, 1926, at page 519; also in 132 Atl. 
page 32.

After the entry of judgment in the Supreme 
Court an appeal was taken to this Court.

(2)
GROUNDS OF APPEAL.

The Supreme Court affirmed the judgment of 
the Essex County Common Pleas court in favor 
of the respondent and against the appellant, 
whereas said Supreme Court should have re-
versed said judgment of Essex County Common 
Pleas court for one or more of the reasons on 
certiorari filed in said Supreme Court.

The Reasons are as follows:
1. Because the determination of the said 

Court of Common Pleas confirming the de-
termination of the Workmen’s Compensa-
tion Bureau, was erroneous in that it was 
not justified by the evidence.

2. Because the said Court should have 
reversed the determination of the said 
Bureau for the reason that its determination 
was not justified by the evidence.

3. Because the finding of said Court that 
Burt Bis sett at the time of the accident of
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January 30, 1923, was working upon an 
engine not engaged in any commerce, but 
withdrawn therefrom for repairs, was not 
justified by the evidence.

4. Because said Court should have found 
that Burt Bissett at the time of the accident 
of January 30, 1923, was working upon an 
engine engaged at that time in interstate 
commerce.

5. Because the finding of said Court that 
the defendant-in-certiorari (respondent) sus-
tained the burden of proving that at the time 
of the accident of January 30, 1923, Burt 
Bissett was engaged in intrastate commerce, 
was not justified by the evidence.

6. Because said Court should have found 
that the defendant-in-certiorari (respondent) 
did not sustain the burden of proving that 
Burt Bissett at the time of the accident of 
January 30, 1923, was engaged in intrastate 
commerce.

7. Because the finding of said Court that 
Burt Bissett’s death resulted from the acci-
dent of January 30, 1923, was not justified 
by the evidence.

8. Because said Court should have found 
that Burt Bissett’s death did not result from 
the accident, of January 30, 1923.

9. Because the finding of said Court that 
the accident, which it was alleged, resulted in 
the death of Burt Bissett, arose out of his 
employment, was not justified by the evi-
dence.

10. Because said Court should have found 
that the accident, which it was alleged re-
sulted in the death of Burt Bissett, did not 
arise out of his employment.

11. Because the finding of said Court that 
the accident, which it was alleged resulted 
in the death of Burt Bissett, arose in the 
course of his employment, was not justified 
by the evidence.
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12. Because said Court should have found 
that the accident, which it was alleged re-
sulted in the death of Burt Bissett, did not 
arise in the course of his employment.

(3)
BRIEF OF THE ARGUMENT.

I.

The respondent did not sustain the burden of 
proving that at the time of the accident the de-
cedent was engaged in intrastate commerce. On 
the contrary, the evidence shows that the de-
cedent and the appellant were engaged in in-
terstate commerce. The Compensation Bureau 
of the State of New Jersey therefore had no 
jurisdiction of the case.

This Court has settled that in a proceeding to 
recover compensation under the state law the 
burden is on the petitioner to prove a case within 
the law.

L in c k s  v. E r ie  R a ilro a d , 91 N. J. L. 166;
C a rb e rry  v. D elaw are , etc. R . Co., 93 N. J. 

L. 414.

An engine which is engaged indiscriminately 
in both inter and intrastate commerce is an in-
strumentality of interstate commerce.

N o r th  C aro lina  R . Co. v. Z a c h a ry , 232 
U. S. 248; 58 L. Ed. 591;

N e w  Y o r k , etc. R . Co. v. C arr, 238 U. S. 
260; 59 L. Ed. 1298;

L o u isv ille  <& N . R . Co. v. P a rker , 242 U. S. 
13; 61 L. Ed. 119;

N e w  Y o r k  C en tra l R . Co. v. W infie ld , 244 
U. S. 147; 61 L. Ed. 1045;

M a th is  on  v. P a yn e , 98 N. J. L. 87 (affirmed 
99 N. J. L. 285).
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So far as relates to the question of interstate 
commerce, the facts are undisputed. The evi-
dence shows that the crew of engine No. 3451 
began the work of shifting the cars from the 
transfer platform, the making up of trains with 
loaded cars and the replacing of unloaded cars 
at the platform, a little after 6 o’clock P. M.; 
this was the “ regular work”  of this engine and 
of its crew and they had started this work at the 
usual time on the night of January 30, 1923, and 
were engaged in such work up to within a few 
minutes before the time of the injury to the de-
cedent (p. 26,11. 30 to 40; p. 30, 11. 1 to 30; p. 32, 
11. 35 to 40; p. 39, 11. 20 to 30).

After the crew had been working for about 
two hours and a half trouble developed in the 
pump of the engine; the engine remained under 
steam with the engineer and fireman on board 
(p. 26, 11. 1  to 15). The repairs required were 
the packing of the piston of the pump. It was 
a “ light job”  which required about 15 or 20 
minutes (p. 25, 11. 1 to 20).

When the pump trouble developed the engineer 
moved the engine to a track known as No. 1. 
This was in the same yard where the engine did 
its regular work; it was moved to this track in 
order to be at a convenient location with refer-
ence to the round-house (p. 28, 1. 35; p. 30, 1. 30). 
This track is one of the regular running tracks 
and is not devoted to repair work (p. 30, 1. 35; p. 
31, 1. 10).

Repairs of this kind are made at wherever 
it is necessary within the yard limits (p. 22, 11. 
5 to 15; p. 30,11. 30 to 35; p. 31,11. 1 to 10).

The decedent was a round-house foreman and 
was ordered to fix the engine pump (p. 22, 11. 18 
to 20; p. 24, 11. 1 to 5).
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While decedent was engaged in making these 
repairs he fell off the engine for some unknown 
reason (p. 26, 11. 20 to 30). The accident hap-
pened about 8:30 in the evening and after Bis- 
sett had been carried away his assistant, one 
Reed, finished the job and the crew resumed their 
regular night’s work up to the end of their trick 
at 11 o’clock at night (p. 33, 11. 10 to 30; p. 53, 
11. 10 to 30; p. 92, 11. 1 to 20).

Among the cars made up into trains on the 
night of the accident by the crew in charge of 
this engine were cars that were moved in trains 
known as J-D 1, which went to Buffalo and Man-
chester through the states of Pennsylvania and 
New York; J-S 1 for Wilkes-Barre and Hacketts- 
town, Pa.; J-M 1 for Buffalo, N. Y .; first J-P 3 
for Bethlehem and Easton, Pa.; second J-P for 
Plainfield, N. J .; the New York & Hartford train 
whose cars are transferred via piers 5, 8, 44 and 
66 in New York City (pp. 41, 42). Other cars 
that were shifted by the engine on that night 
were destined for 124th street, New York City; 
Elizabethport Transfer, N. J .; Reading Transfer 
via Eastern Pennsylvania Junction; Pier 34 
North River, N. Y., East 149th street, New York 
City; Greenville, Jersey City; Pier 66, New York 
City (pp. 72, 73). In all 48 cars were moved 
which went to various points in the states of New 
York, New Jersey and Pennsylvania (p. 74, 11. 
1 to 30).

The shipments that were handled at the yard 
come from various points in the United States 
and Canada (p. 68, 11. 10 to 30). The daily lay-
out card (Exhibit R. H. 1) for January 30, 1923, 
shows that abo'ut 75% of the cars that were 
shifted were consigned to points outside the 
State of New Jersey.



The evidence shows without dispute that on 
the night of the injury to the decedent the engine 
was doing its regular work, that is, it was used 
exclusively for a certain task to which it had 
been specifically assigned, to wit, the shifting of 
cars at the Oak Island Transfer. The laborers 
who unloaded and reloaded cars at the transfer 
station finished their work at 6 P. M. and it was 
then the duty of the crew of engine 3451 to take 
out the cars that had been loaded, arrange them 
for their trains and then put empty cars at the 
platform in preparation for the next day’s work.

At about 8:30 P. M. on the night of January 
30, 1923, this work was temporarily interrupted 
for the purpose of making the “ light”  repairs to 
the engine, and after Bissett’s assistant had com-
pleted these repairs to the extent that it was pos-
sible for the engine to resume its regular work, it 
in fact did so and finished same at 11 P. M. The 
engine was not removed to the round-house or to 
any repair track; the repairs were made while 
the engine was standing on track No. one, which 
is in the yard and devoted to repairs; and 
after the temporary interruption of a few 
minutes for the purpose of packing the engine 
pump the engine resumed and in fact completed 
the yery job to which it had been specifically 
assigned.

If decedent at the time of the accident came 
within the provisions of the Federal Employers’ 
Liability Act of April 22, 1908, the New Jersey 
Workmen’s Compensation Act is not applicable, 
and the Bureau did not have jurisdiction. Sec-
ond Employers’ Liability cases, M o n d o u  v. N . Y .,  
N . H . & H . R . Co., 223 U. S. 1, 56 L. Ed. 327; 
N e w  Y o r k  C en tra l R . Co. v. W in fie ld , 244 U. S. 
147, 61 L. Ed. 1045.
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The Federal Act provides:
“ That every common carrier by railroad, 

while engaging in commerce between any of 
the several states or territories * * * 
shall be liable in damages to any person 
suffering injury while he is employed by 
such carrier in such commerce, or, in case 
of the death of such employee, to his or her 
personal representative * *

That an instrumentality engaged indiscrimi-
nately in inter and intrastate movement is an 
instrumentality of interstate commerce and that 
one engaged in performing a service in con-
nection with said instrumentality is engaged in 
interstate commerce is settled. The test ap-
plied is: Was the employee, at the time of the 
injury, engaged in interstate employment or in 
an act of his employment so closely related to 
or connected with or incidental to interstate 
commerce as to be a part of it?

In P ed e rso n  v. D ., L . <& W . R . R ., 229 U. S. 
146, 57 L. Ed. 1125, it was held that the repair 
of a bridge in use as an instrumentality of in-
terstate commerce was so closely related to such 
commerce as to be in practice and in legal con-
templation a part of it. We quote (italics ours): 

“ Was that work being done independently 
of the interstate commerce in which the de-
fendant was engaged, or was it so closely 
connected therewith as to be a part of it? 
Was its performance a matter of indifference 
so far as that commerce was concerned, or 
was it in the nature of a duty resting upon 
the carrier? The answers are obvious. 
T r a c k s  a nd  b rid g es  are as indispensable to 
interstate commerce by railroad as are 
en g in es  and cars, and sound economic rea-
sons unite with settled rules of law in de-
manding th a t all o f  these  in s tru m en ta litie s  
be k e p t in  repa ir. The security, expedition, 
and efficiency of the commerce depend in 
large measure upon this being done. Indeed,
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the statute now before us proceeds upon the 
theory that the carrier is charged with the 
duty of exercising appropriate care to pre-
vent or correct any defect or insufficiency 
* * * in its cars, eng in es, appliances, ma-
chinery, track, roadbed, works, boats, 
wharves, or other equipment used in inter-
state commerce. But independently of the 
statute, we are of the opinion that th e  w o rk  
o f keep in g  such  in s tru m e n ta li t ie s  in  a p ro p e r  
s ta te  o f  re p a ir  w h ile  th u s  u sed  is so closely 
related to such commerce as to be in prac-
tice and in legal contemplation a part of it. 
The contention to the contrary proceeds 
upon the assumption that interstate com-
merce by railroad can be separated into its 
several elements and the nature of each de-
termined regardless of its relation to others 
or to the business as a whole. But this is 
an erroneous assumption. The true test al-
ways is: Is the work in question a part of 
the interstate commerce in which the carrier 
is engaged? (citing cases.) Of course, we 
are not here concerned with the construc-
tion of tracks, bridges, engines, or cars 
which have not as yet become instrumentali-
ties in such commerce, but o n ly  w ith  the  
w o rk  o f  m a in ta in in g  th em  in  p ro p e r  cond i-
tio n  a f te r  th e y  h a ve  becom e such  in s tr u -
m e n ta litie s , and  d u r in g  th e ir  u se  as s u c h ”

If the engineer or some other member of the 
crew of this engine had been injured on the 
night of January 30, 1923, in the course of his 
employment, there would be no question about 
the application of the federal statute. New York 
Central R. Co. v. Winfield, su p ra . Is the legal 
situation changed by reason of the fact that 
there was a brief temporary interruption in the 
interstate work of this engine for the purpose 
of making light repairs, and that the injury 
happened to the employe engaged in making 
such repairs? The answer to this question de-
pends upon whether at the time of the accident
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the engine was then in use in interstate com-
merce or had been withdrawn therefrom. The 
New Jersey Supreme Court concluded that the 
finding of the Essex Common Pleas that the 
engine was not engaged in any commerce was 
justified and that, therefore, the decedent was not 
engaged in interstate commerce at the time of the 
accident (p. 127, 11. 15 to 25). On this point the 
opinion says:

“ We think there is evidence in the case 
which supports this finding. When the pump 
trouble developed and the engine could not 
be used without repairs, it was detached 
from all cars and was taken to Track No. 1. 
It certainly was not then engaged in inter-
state commerce. It was idle and disabled. 
It has been withdrawn from the use to 
which it had been put. It had to be re-
paired before it could be again used. It 
was so repaired. During the making of 
these repairs Bissett was injured.”  (Page 
127, 11. 25-35.)

The Court further held that where the find-
ings of fact of the trial court are supported by 
evidence, they will not be disturbed, citing K a u f-  
fe ld  v. G. F . P fu n d  & S o n s , 97 N. J. L. 335.

Granting that a finding of fact will not be 
reviewed when supported by evidence, the ques-
tions still remain whether the finding of the 
trial court in the present case w as a find ing  o f 
fa c t , a n d  likew ise , w h e th e r  such finding  w as  
su p p o r te d  b y  th e  evidence.

When there is no dispute as to the facts or 
as to the inferences to be deduced therefrom, 
then the conclusion of the trial court is not a 
finding of fact, but is a finding of law. Here 
we have evidence which is without dispute so 
far as relates to the work of this engine, both 
before and after the accident; also so far as



relates to its regular assignment; also so far 
as relates to the nature of the repairs that were 
required; also so far as relates to the work which 
the employe was doing at the time of his injury. 
In other words, all of the facts upon which the 
question of interstate commerce ve l non  depend 
are without dispute.

The conclusion by the Essex Common Pleas, 
or by the referee or by the Supreme Court, that 
the engine had been “ withdrawn”  from com-
merce and was not engaged in any commerce 
at the time of the accident, is not a finding of 
fact, but is a conclusion of law from undisputed 
facts.

The legal question on this phase of the case 
resolves itself into this: At the time of the acci-
dent was the engine then in use as an instru-
mentality of interstate commerce, or had it been 
withdrawn from all commerce?

In view of the decisions of the United States 
Supreme Court, we respectfully submit that the 
answer to this question is free from doubt. There 
are several cases in that Court in which this 
point has been considered. In M in n ea p o lis , etc.
R . R . Co. v. W in te r s , 242 U. S. 353; 61 L. Ed. 
358, plaintiff brought suit under the federal stat-
ute to recover for personal injuries while making 
repairs upon an engine. The opinion of that 
Court does not state the nature of the repairs, 
but the opinion of the state court of Minnesota 
shows that the work in which the plaintiff was 
engaged at the time of the accident was the 
placing of new tires on the driving wheels. For 
that purpose he was engaged in raising the front 
end of the engine and removing the timber upon 
which it had rested, so that the engine might 
be lowered to its proper place on the trucks.
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While plaintiff was in the act of changing the 
position of one of the jacks, pursuant to the di-
rection of the foreman, the front end of the 
engine dropped and crushed the plaintiff’s hand. 
See 126 Minn. 260; 148 N. W. 106.

The facts as to the use of the engine are 
stated in the opinion of the United States Su-
preme Court as follows:

“ This engine ‘had been used in the haul-
ing of freight trains over the defendant’s 
line * * * which freight trains hauled both 
intrastate and interstate commerce, and it 
was so used after the plaintiff’s injury.’ 
The last time before the injury on which the 
engine was used was on October 18, when 
it pulled a freight train into Marshalltown, 
and it was used again on October 21 after 
the accident, to pull a freight train out from 
the same place. That is all that we have, 
and is not sufficient to bring the case under 
the act. This is not like the matter of re-
pairs upon a road permanently devoted to 
commerce among the states. An engine, as 
such, is not permanently devoted to any kind 
of traffic, and it does not appear that this 
engine was destined especially to anything 
more definite than such business as it might 
be needed for.”

The engine in the present case was assigned 
exclusively to the work at Oak Island Transfer 
and was, therefore, regularly engaged in both 
inter and intrastate commerce.

In the Winters case the Court further said 
(italics ours):

“ It (the engine) was not interrupted in 
an interstate haul to be repa ired  and go on. 
I f  simply had finished some interstate busi-
ness and had not yet begun upon any other. 
I t s  n e x t w o rk , so fa r  as appears, m igh t be 
in te r s ta te  o r confined to Iow a , as it  should  
happen . At the moment it was not engaged 
in either. Its character as an instrument of



commerce depended upon its employment 
at the time, not upon remote probabilities or 
upon accidental later events.”

Applying these principles to the present case, 
engine 3451 had n o t finished its interstate work 
at the time of the accident and it was expected 
to resume such work, and in fact did so after 
the repairs were completed. Its “ next work”  
did not depend upon “ remote probabilities or 
upon accidental later events,”  hut, on the con-
trary, its next work was intended to be and in 
fact was of an interstate character— exactly as 
it had been prior to the temporary interruption 
of such work for the purpose of light repairs.

The New Jersey Supreme Court in the opinion 
in the present case relies upon the decision of 
this Court in H e rzo g  v. H in e s , 95 N. J. L. 98 
(decided November 15, 1920), which in turn 
relies upon the Winters case ( in te r  a lia ).

In the Herzog case an employe brought 
suit under the federal statute, for injuries 
received while he was engaged in repair-
ing a freight car which had been placed upon a 
deadhead track which, with another track, was 
used for the storage of freight cars which re-
quired repairs. These cars when in service were 
used indiscriminately in interstate and intra-
state commerce. While working on the car he 
was called away by his superior to look at a car 
on another track, and then started to return to 
the car on track 27, upon which he had been 
working; and on his way he was injured by the 
movement of a car under which he was crawling 
for the purpose of reaching the car on track 27. 
Judgment of non-suit in an action brought under 
the Federal Act was affirmed on the ground that 
at the time of the accident “ the car was entirely
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out of commission, and was not being used for 
any purpose whatever”  (95 L., p. 99).

The opinion in the Herzog case does not give 
the details as to the nature of the repairs to the 
car but an examination of the record of that 
case shows that the repairs thereto were “ quite 
extensive,”  consisting of putting in new draft 
timbers; the car had been placed on the “ dead-
head track”  for repairs on June 17, the accident 
occurred on June 20, and the repairs were com-
pleted and the car returned to service on June 
28. (See State of Case, p. 15, 11. 15 to 20, and 
p. 37, 11. 20 to 40).

This is very different from the present case 
where the repairs would require only 15 or 20 
minutes and the engine was not removed to a 
storage track or to a repair track, and the en-
gineer and the fireman remained on board and 
steam was kept up so that the moment the re-
pairs were finished the engine could at once 
resume its interrupted interstate work—which, in 
fact, it did so.

The New Jersey Supreme Court in its opinion 
in the instant case also cites the decisions of this 
court in P rice  v. C en tra l R a ilro a d  o f N ew  J e r -
s e y , 99 N. J. L. 425, and J a y so n  v. P en n sy lva n ia  
R a ilro a d , 127 Atl. 169 (pp. 126, 7).

In the Price case the decedent was employed 
as a car inspector and repairer in Jersey City 
and was killed between 3 and 4 o’clock in the 
afternoon, while repairing one of the defendant’s 
cars. The car upon which he was working was 
used in both intra and interstate commerce, as 
occasion might require. Its most recent run was 
on the morning of the accident, from Cranford 
to Jersey City, at which time it carried inter-
state passenger traffic. The opinion does not
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state the nature of the repairs nor how long a 
time would be required to make same, but it is 
clear that there was no evidence to show in what 
class of commerce the car would be engaged 
after the repairs had been completed; and it is 
equally clear that at the time the repairs were 
being made it had been completely withdrawn 
from commerce.

In the Jayson case the opinion of this Court 
states that the accident occurred at the car shops 
of the company at Kearny where the employe 
was repairing the “ platform”  of a car. The 
employe was attempting to fix it, using certain 
spikes to fasten the boards and while so doing 
one of the spikes flew back and struck him in the 
eye (pp. 44, 45). The State of Case does not 
show when the car in question was taken to the 
shop or how long it remained there, nor whether 
it was customarily used in inter or intrastate 
commerce, or in both; but it does show that the 
car was empty and had been removed to a shop 
which was used exclusively for repair purposes. 
The repairs were of a substantial nature, to wit, 
the restoration of the back of the car that had 
been “ pushed in”  (p. 44, 11. 30 to 40).

A recent case in the U. S. Supreme Court 
(cited in our brief in the New Jersey Supreme 
Court but not mentioned in the opinion), is In -  
d u s tr ia l A c c id e n t C o m m issio n  v. D a v is , 259 U.
S. 182, 66 L. Ed. 888 (decided May 29, 1922). 
There it was held that an employe was entitled 
to an award under the state law for injuries re-
ceived while working in the general repair shops 
of a railroad company upon an engine that had 
been employed in interstate commerce, and was 
destined to be so employed again. The question 
was whether redress for the injury must be 
sought through the Workmen’s Compensation
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Act of California, or under the provisions of the 
Federal Act. The Court stated:

“ The facts are not in dispute. It was 
stipulated that while Burton (the employe) 
was drilling and tapping the boiler, of the 
engine, a piece of steel lodged in his left 
eye; that this was in the course of his em-
ployment and caused thereby, and occurred 
while he was performing service growing 
out of and incidental to the same.’ ,

The engine had been sent to the repair shops 
for general overhauling and was partly stripped 
and dismantled. The accident occurred two  
m o n th s  after the engine had been placed in the 
shop. The Court said (italics ours):

“ We refrain from a review of our cases. 
They pronounce a test and illustrate it. We 
are called upon to apply it to the present 
controversy. The Federal act gives redress 
only for injuries received in interstate com-
merce. But how determine the commerce? 
Commerce is movement, and the work and 
general repair shops of a railroad, and those 
employed in them, are accessories to that 
movement— indeed, are necessary to it; but 
so are all attached to the railroad com-
pany— official, clerical or mechanical. Against 
such a broad generalization of relation we, 
however, may instantly pronounce, and suc-
cessively against lesser ones, until we come 
to the relation of the employment to the 
actual operation of the instrumentalities for 
a distinction between commerce and no com-
merce. In other words, we are brought to 
a consideration of degrees, and the test de-
clared, that the employee, at the time of the 
injury, must be engaged in interstate trans-
portation or in work so closely related to it 
as to be practically part of it, in order to 
displace state jurisdiction and make appli-
cable the Federal act. And there is a dif-
ference in the instrumentalities. In some, 
the tracks, bridges and roadbed and equip-
ment in actual use, may be said to have
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definite character, and give it to those em-
ployed upon them. But equipment out of 
use, withdrawn for repairs, may or may not 
partake of that character, according to cir-
cumstances ; and among the circumstances 
is the time taken for repairs—the duration 
of the withdrawal from use. Illustrations 
readily occur. T h e re  m a y  he on ly  a p lace-
m en t u p o n  a  s id e tra ck  or in  a ro u n d  house—  
th e  in te r ru p tio n  o f  ac tua l u se , and  th e  re -
tu rn  to  i t ,  being o f v a ry in g  len g th s  o f tim e ;  
or th ere  m a y  he a rem o va l to  th e  re p a ir  and  
co n stru c tio n  shops, a de fin ite  w ith d ra w a l  
fro m  serv ice  and  p la cem en t in  new  re la tio n s  
— th e  re la tio n s  o f  a w o rksh o p — its  em p lo y -
m e n ts  and em p lo yees h a v in g  cause in  the  
m o v em en ts  th a t co n stitu te  com m erce, h u t n o t  
being  im m ed ia te  to  it.

“ And it is this separation that gives char-
acter to the employment, as we have said, 
as being in or not in commerce. Such, we 
think, was the situation of the engine in the 
present case. It was placed in the shop for 
general repairs on December 19, 1918. On 
February 25,1919, after work upon it, it was 
given a trial, and it was placed in service 
on March 4, 1919. The accident occurred 
on February 1st of that year, the engine at 
the time being nearly stripped and disman-
tled. *I t  w a s n o t in te r ru p te d  in  an in te r -
s ta te  haul to he rep a ired  a n d  go o n ”

The application of the above principles to the 
present case is apparent. The U. S. Supreme 
Court held that one of the circumstances to be 
considered is “ the time taken for repairs— the 
duration of the withdrawal from use.”

And again the court pointed out, ‘ ‘ it is this 
separation that gives character to the employ-
ment. ’ ’

The distinction is obvious between a case 
where an engine is removed to a repair shop 
for general repairs and remains there for two
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months, and a case like the present where the 
engine is not removed to the shop and where 
the repairs require only a few minutes and 
where in fact the engine immediately resumes 
its interstate work after the repairs are made.

Another recent case in the U. S. Supreme 
Court (decided January 4, 1926, a few days 
before the opinion in the instant case was filed 
on January 15, 1926), further illustrates the 
point that a brief interruption in the use of roll-
ing stock which is engaged in interstate com-
merce does not operate as a withdrawal of same 
from commerce. In M inneapo lis, etc. R y . Co. v. 
G oneau, U. S. Adv. Ops. of Feb. 1, 1926, p. 146; 
70 L. Ed. —  the plaintiff was employed as a 
brakeman on a freight train and recovered a 
judgment for personal injuries in an action 
based upon the Federal Act of April 22, 1908, 
and upon the Safety Appliance Act. The latter 
act affords certain protection to railroad em-
ployees while rolling stock is being “ used.”  The 
train upon which plaintiff was employed broke 
in two by reason of a defect in the coupler. 
Plaintiff made an emergency repair which en-
abled the coupler to interlock and the two parts 
of the train were coupled together and the train 
resumed its journey. After proceeding a few 
feet it again broke and the plaintiff while again 
attempting to make emergency repairs lost his 
balance and fell backwards, sustaining the in-
juries for which suit was brought. The defend-
ant claimed that at the time of the accident the 
defective, car, being motionless, was not then in 
use and that the plaintiff was not engaged in a 
coupling operation but was doing repair work. 
Judgment for plaintiff was affirmed, the court 
saying:

“ It is clear that the use of the defective 
car had not ended at the time of the accident,
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although it was then motionless. A  defective 
car is still in use when it has been moved 
with the train from the main line to its sid-
ing, to be cut out and left so that the. other 
cars may proceed on their journey * * *
and so it is while still in a section of the 
train on the main line to be coupled up and 
proceed on its journey as a part of the 
train.’ ’

In the course of the opinion the court also 
held that the plaintiff, was not engaged in doing 
repair work although he had stated that he could 
not couple the train unless he “ fixed”  the 
coupler. But whether he be considered as a 
brakeman or as a repairman at the time of the 
accident the fact remains that under this deci-
sion a freight car is still in use, so far as relates 
to the application of the Safety Appliance Act, 
even though the train of which it forms a part, is 
motionless and the accident happens while a 
brakeman is in the act of making repairs to the 
car so that the train may proceed; in other words, 
the car in question in that suit was held to be 
still engaged in interstate commerce although 
at the moment of the accident it was standing 
still and could not be moved until light repairs 
had been made to it.

There are several other decisions of the U. S. 
Supreme Court which indicate that in the view 
of that court a brief temporary interruption of 
interstate service does not operate to withdraw 
the instrumentality from interstate commerce.

In J o h n so n  v. S o u th e r n  P acific  Co., 196 U. S. 
1; 49 L. Ed. 363; one of the questions was 
whether a dining car was in use as an instrumen-
tality of interstate commerce during the period 
of a few hours when it had not actually entered 
upon its interstate trip, but was being held to 
await the arrival of an interstate train by which
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it was to be picked up. The claim of the com-
pany was that the car was not “ used in moving 
interstate traffic ”  within the meaning of the 
Safety Appliance Act until the car was actually 
engaged in an interstate movement or was being 
put into a train for such use. The Court held 
that the Safety Appliance Act applied, saying:

“ Confessedly this dining car was under 
the control of Congress while in the act of 
making its interstate journey, and in our 
judgment it was equally so when waiting for 
the train to be made up for the next trip. 
It was being regularly used in the movement 
of interstate traffic, and so within the law.”

In D elk  v. S t .  L o in s , etc. R . Co., 220 U. S. 580, 
55 L. Ed. 590, a car containing an interstate ship-
ment was taken out from the train for the pur-
pose of repairing a defect in the coupler. The 
car had been taken out at 7 :30 A. M. on October 
3d and remained out of the train until 10 or 11 
o’clock on October 4, when the accident occurred. 
The majority of the Circuit Court of Appeals, 
for the 6th Circuit, held that the car was engaged 
in interstate commerce, saying, “ the plaintiff in-
error claims that it was not, and was laid by for 
repairs. But we are inclined to think otherwise. 
Its cargo had not reached its destination, and it 
was not then ready for the delivery to the con-
signee, wherewith the commerce would have 
ended. Its stoppage in the yard was incident to 
the transportation. The injury to the coupler 
was one easily repaired without being taken to 
a repair shop, and the car was being hauled upon 
the track when the accident occurred.”  See 158 
Fed. 931. The U. S. Supreme Court said:

“ We concur with the majority of the court 
below that the car in question was being 
used in interstate traffic when the plaintiff 
was injured.”



In W a lsh  v. N ew  Y o r k , etc. R . Co., 223 U. S. 1; 
56 L. Ed. 327 (one of the series of cases involving 
the constitutionality of the Second Federal Em-
ployers’ Liability Act), the Court held that the 
act applied to the case of an employe who was in-
jured while replacing a draw-bar on one of the 
cars which was then in use in interstate com-
merce, the accident being caused by the pushing 
of other cars against the one on which the em-
ploye was working. Of course it may be said as 
to this case that the fundamental question was 
the constitutionality of the federal statute, and 
apparently the point was not raised as to whether 
or not the car on which the employed was work-
ing had been withdrawn from interstate com-
merce while he was making repairs thereto.

In G rea t N o r th e rn  R . Co. v. O tos, 239 U. S. 
349; 60 L. Ed. 322, action was brought under the 
federal statute and under the Safety Appliance 
Act. Plaintiff was a switch foreman and was en-
gaged in breaking up an interstate train. One 
of the cars therein had certain defects; it was 
marked for repairs and was to be switched to a 
repair track before proceeding. In the switch-
ing operation the plaintiff attempted to uncouple 
the car and was injured. The defendant claimed 
that the car had been “ withdrawn”  from inter-
state commerce. The Court overruled this con-
tention and sustained a judgment for the plain-
tiff on the ground that the car had not been with-
drawn from interstate commerce, but merely sub-
jected to a delay in carrying it to its destination, 
citing D elk  v. S t .  L o u is , etc. R . Co., 220 U. S. 580; 
55 L. Ed. 590.

In C hicago, etc. R . Co. v. W rig h t, 239 U. S. 
548; 60 L. Ed. 431, the employe was injured in a 
collision while taking a road engine from a point 
in one state to a repair shop in another state.
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The Court held that the federal act applied, say-
ing: “ That the engine was not in commercial
use, hut merely on the way to a repair shop, is 
immaterial. ’1

There are several decisions of the federal 
courts, other than those of the U. S. Supreme 
Court which illustrate the principle laid down by 
that court in Industrial v . Davis, su p ra , that so 
far as relartes to equipment which is withdrawn 
for the purpose of repairs the application of the 
Federal Act depends upon circumstances and 
that among the circumstances “ is the time taken 
for repairs— the duration of the withdrawal from 
use.”

In N o r th e rn  Pacific R . Co. v. MaerJcl, 198 Fed. 
1 (C. C. A. 9th Cir.), it was held that an employe 
was engaged in interstate commerce while mak-
ing repairs to a freight car used indiscriminately 
in both classes of commerce, both before and after 
the repairs were made. The work was being done 
in a repair shop located on the main line of the 
company. The repairs consisted of the replace-
ment of the center sills, ceiling and other parts 
of the car. It does not appear how long was 
required to make the repairs, but the accident 
happened on the second day that the employe, 
with others, was so engaged.

In B a ltim o re  & 0 . R . Co. v. B a r r , 204 Fed. 751 
(C. C. A. 4th Cir.), an engine which was used 
by the company to haul interstate trains reached 
the end of its run and had been placed on a fire 
track to wait for the return trip, which was a 
few hours later; plaintiff was injured while mak-
ing repairs to the engine while it stood on this 
track; the repairs consisted of replacing a bolt 
which had been lost from a brake shoe. Held, 
that the Federal Act applied. The decision was 
put on the authority of Johnson v. Southern
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Pacific R. Co., su p ra , and also on the authority 
of S t .  L o u is , etc. R . Co. v. I)e lk , 158 Fed. 931 
(afterwards affirmed by the U. S. Supreme Court 
in 220 U. S. 580; 55 L. Ed. 590, su p ra ) .

In L a w  v. I llin o is  C en tra l R . Co., 208 Fed. 869 
(C. C. A. 6th Cir.), a boiler maker was injured 
while assisting in the repair of an engine which 
was regularly in use in interstate commerce; the 
engine had been placed in the shop for repairs 
and had been there for 21 days; two days after 
the accident it was returned to its interstate serv-
ice. Held, that the employe was engaged in in-
terstate commerce.

In C hicago, etc. R . Co. v. K in d le sp a rk e r , 234 
Fed. (C. C. A. 6th Cir.), plaintiff was injured 
while repairing an engine which was engaged in 
both inter and intrastate commerce when in serv-
ice. The engine had been placed in the shops 
for general repairs on April 15. The accident 
happened July 3rd. The repairs were completed 
July 4 and it was restored to service three days 
later. Judgment for plaintiff was affirmed, but 
this was reversed by the U. S. Supreme Court on 
the authority of the Winters case, su p ra . See 
245 U. S. 658; 62 L. Ed. 925. It will be observed 
that in this case there was an interruption of the 
interstate character of the employment of the 
engine by its long withdrawal from service for a 
period of over two months for the purpose of 
general repairs.

In C hicago, etc. A . R . Co. v. A lle n , 249 Fed. 
280 (C. C. A. 7th Cir.), plaintiff was injured 
while repairing an engine which was used indis-
criminately in interstate and intrastate commerce 
both before and after the engine had been taken 
out of service for the purpose of repairs. On 
the authority of the Winters case, su p ra , held 
that the act did not apply, it appearing that the



25

engine had been out of service for over two 
months prior to the accident, and that the repairs 
consisted of a general overhauling of the engine.

In A tla n tic  C oast L in e  R . Co. v. W oods, 252 
Fed. 428 (C. C. A. 4th Cir.), plaintiff was operat-
ing a machine in a railroad shop used to cut 
threads or bolts. At the time of the accident he 
was threading a bolt which was to be placed on a 
particular engine which was regularly engaged in 
interstate commerce. On the day of the accident 
this engine had been taken out of its usual in-
terstate trip in order that the bolt might be re-
paired. The engine had been placed in the shop 
prior to the accident and after the accident it 
went out the same day on its regular run. After 
referring to the Winters and other cases, the 
Court said:

“ It (the case at bar) is easily distin-
guished from the Winters case because the 
character of the work in which the engine in 
this instance was employed did not depend 
‘ upon remote possibilities or upon accidental 
later events.’ ”

Judgment for plaintiff was reversed, as the 
action had not been brought within the time 
limit fixed by the Federal Act.

In C en tra l R . Co. o f  N . J .  v. S h a rk ey , 259 Fed. 
144 (C. C. A. 2nd Cir.), plaintiff was engaged in 
repairing a car for which there was a “ rush”  
order from Bayonne, N. J., to Philadelphia, 
Pa. The repairs consisted in bolting a coupler. 
Action was brought under the federal statute and 
judgment for plaintiff was sustained.

In S co g g in s  v. U nion Pac. R . Co., 292 Fed. 162 
(D. C. Minnesota), held that a car repairer was 
not engaged in interstate commerce when it ap-
peared that the car on which he was working at 
the time of the accident had been out of service
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and in the shop from April 27 to June 10 (date 
of accident), and that the withdrawal from nse 
was for the purpose of general repairs and re-
building.

The Court said that the question as to whether 
an employe is engaged in interstate commerce 
resolves itself into a “ question of degrees”  and 
that where equipment used in interstate com-
merce is withdrawn for repairs, the employes 
engaged in making the repairs may or may not 
be engaged in interstate commerce according 
to circumstances, and that among these circum-
stances “ is the time taken for repairs— the dura-
tion of the withdrawal from use.”

In B a ltim o re  & 0 .  R . Co. v. K a s t ,  299 Fed. 419 
(C. C. A., 6th Cir), judgment for plaintiff was 
affirmed in an action brought under the Fed-
eral Act to recover damages by an employe 
whose work was that of a machinist’s helper at 
the defendant’s round-house and repair shops. 
The accident happened while they were working 
on as engine which had finished an interstate 
trip and was taken to the round-house for 
“ light running repairs.”  The engine was as-
signed to another interstate trip about ten 
hours later. This was its usual service both 
before and after the accident. Plaintiff had gone 
after material to be used in making the repairs 
on this engine and while walking through the 
yard the supper gong sounded and he went to 
get his lunch basket and while so doing, stepped 
upon a wrench and was injured. The trial judge 
charged the jury, as a matter of law, that at 
the time of the accident the plaintiff was en-
gaged in interstate commerce, holding

1. That the mere fact that the plaintiff 
was on his way to lunch did not change the 
nature of his employment; and
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2. That the repair work was part of in-
terstate commerce.

In sustaining the judgment for plaintiff the 
appellate court, after citing the U. S. Supreme 
Court decisions in the Winters, Kindlesparker 
and Industrial Accident cases, supra , adopted 
the views of the trial judge on this phase of the 
case, as follows:

“ In the instant case, the engine was 
placed in a roundhouse, and not sent to re-
pair or construction shops. The engine was 
not really withdrawn from interstate com-
merce in order to make the repairs in ques-
tion. It had merely completed its usual in-
terstate trip and was making its usual lay-
over before beginning its next trip, which 
it was then known would be in interstate 
commerce. During this usual lay-over, the 
employes were engaged in making the usual 
running repairs, such as can be made upon 
a side track, or in a roundhouse, and such 
as are usually made during a lay-over. The 
work in question was the legal equivalent 
of inspecting, oiling, firing, and preparing 
an engine, and getting it ready for an in-
tended interstate trip, as in the Zachary 
case, or the replacement of a broken draw-
bar, so that the car could resume its inter-
state journey, as in the Walsh case. While 
these running repairs were being made, 
there was not merely an expectation that the 
engine might thereafter start on an inter-
state trip, but the work was being done to 
enable the engine to start upon an inter-
state trip, and is therefore within the test 
stated by Mr. Justice Holmes in the Parker 
case. In my opinion, plaintiff and defend-
ant were engaged in interstate commerce.’ ’

This case is almost identical with the one now 
under consideration except that there the en-
gine was out of service for about ten hours and 
it does not appear how long was ordinarily re-
quired for the light repairs; whereas, in the in-
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stant case, the engine was out of service less 
than an hour and the repairs would ordinarily 
take only 15 or 20 minutes.

In C onno lly  v. C hicago, etc. R . Co., 3 Fed. (2d) 
818 (D. C. Washington), held on the authority 
of Industrial Commission v . Davis, su p ra , that 
an employe was not engaged in interstate com-
merce while repairing a locomotive which had 
been sent to the repair shops for the purpose 
of general overhauling and which had been in 
the shops for five months before the accident 
happened.

In D a v is  v. B a ltim o re  <fb 0 .  R . Co., 10 Fed. 
(2d) 140 (C. C. A., 6th Cir.), action was brought 
for injuries sustained while plaintiff was re-
placing a broken coupler on a car which stood 
in the defendant’s yard. Prior to the removal of 
the car to the yard for repairs it had been used 
in intrastate commerce; at the time the repairs 
were being made to the car it was not “ under 
orders of consignment” ; its next movement was 
from the yard (located in West Virginia) to a 
point in Maryland, where it was to be used in 
either interstate or intrastate commerce, as busi-
ness might require. On the authority of the 
Winters and Industrial Commission cases, held 
that the Federal Act did not apply. The court, 
after reciting the facts, said:

‘ ‘ This presents a wholly different situation 
from a case in which a car is permanently 
assigned or specially devoted to interstate 
commerce, and is taken out of a train for 
trifling repairs, with the intention or pur-
pose of continuing it in interstate commerce 
as soon as the repairs are completed.”

* .U. JL JA. JL jL
W I f  IP IP IP

“ This car was not interrupted in an inter-
state haul to be repaired and continue its 
journey, nor was it actually employed in in-
terstate commerce when taken out of service
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at Ancelle and sent to the Keyser shop track 
for repair. For this reason we do not think 
the extent of the needed repairs or the length 
of time it was withdrawn from intrastate 
service, in which it was being used imme-
diately prior to such withdrawal, helpful, 
much less controlling, in determining whether 
this car was or was not actually or con-
structively engaged in interstate commerce 
at the time plaintiff was injured.’ ’

There are also several cases in the state courts 
which illustrate the point that if a car or an 
engine is engaged generally in interstate com-
merce one of the circumstances upon which the 
question of whether it is withdrawn from com-
merce depends, is the nature of the repairs and 
the time required for making same. The follow-
ing is a summary of these cases:

In L o v e le ss  v. L o u isv ille  & N . R . Co., 75 So. 7 
(Ala.), an employe was injured while repair-
ing a car in ithe defendant’s shop. The acci-
dent happened July 10. Up to July 2 the car 
was engaged in interstate commerce. After that 
date it was not used in any kind of commerce 
and on July 9 was put in the shop for repairs; 
after the repairs were made it was used in intra-
state shipments. Held, that the federal act did 
not apply, citing the Winters case, supra .

In L o u isv ille  & N . R . Co. v. P e tr is , 206 Ala. 
96, 89 So. 201, an action was brought for in-
juries to an employe while repairing a car which 
had been dropped from an interstate train for 
repairs during the night; the repairs were un-
dertaken the next day. Held, that the car was 
not withdrawn from interstate commerce. The 
court says it is the relation of the work to in-
terstate commerce at the time in question that 
characterizes it as an instrumentality in such 
commerce. The car being at the time empty,
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in the course of uninterrupted movement across 
state lines for future assignment or use in inter-
state or intrastate commerce, it is, at the time 
of such movement, so related to interstate com-
merce as to be an instrumentality of such com-
merce. During the course of such interstate 
movement it is an instrumentality in interstate 
commerce until its progress to destination has 
been so interrupted or deflected as to effect a 
withdrawal from such movement, and hence de-
nude it of the character with which its inter-
state movement invested it.

In S o u th e r n  P acific  Co. v. P illsb u ry , 170 Cal. 
782, 151 Pac. 277, L. R. A. 1916 E., 916, the In-
dustrial Commission of the state took jurisdic-
tion of a claim for the death of an employe who 
was engaged in repairing a switch engine in the 
round-house. The engine in question and other 
similar switch engines were used in the railroad 
yard for handling both inter and intrastate 
commerce. About 70 per cent, of the work of 
these engines was interstate. The engine upon 
which the employe was working had been with-
drawn from service on January thirteenth, the 
accident happened three days thereafter, and 
the engine returned to service on January 19. 
The Commission held that the employe was not 
engaged in interstate commerce. The Supreme 
Court of California reversed the decision on 
the ground that the conclusion of the Commis-
sion as to the nature of the employment was a 
conclusion of law (the facts being without dis-
pute), and that on such facts the employe was 
engaged in interstate commerce and that, there-
fore, the federal statute applied to the exclusion 
of the State Compensation Law.
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The opinion in this case is particularly helpful 
as it has a careful review of the federal deci-
sions.

The U. S. Supreme Court denied a writ of cer-
tiorari to review this decision; and while this 
denial does not operate to establish any legal 
principle so far as the U. S. Supreme Court is 
concerned, it is of interest to observe that the 
denial was several months after the decision 
of the same court in the Winters case. That case 
was decided January 8, 1917. Writ denied May 
21, 1917. (See 244 U. S. 653, 61 L. Ed. 1373.)

The Pillsbury case was decided in 1915; the 
Winters case in 1917. In October, 1920, another 
case arose in California which is reported under 
the name of H in es  v. In d u s tr ia l A cc id en t C om -
m iss io n , 192 Pacific 859, 14 A. L. R. 720. In that 
case the employe was a machinist’s helper and 
was making repairs upon a switch engine which 
had been temporarily withdrawn from service. 
The engine was not used exclusively in inter-
state traffic. The report does not show for how 
long the engine had been withdrawn from serv-
ice. The prevailing opinion, however, states 
that the engine “ had been withdrawn from all 
traffic.”  The repairs consisted in the adjust-
ment of the engine brakes. An award of the 
Commission was sustained. Petition for certio-
rari was denied by the U. S. Supreme Court 
January 17, 1921 (254 U. S. 655, 65 L. Ed. 459).

In W allace  v. N . Y ., etc. R . Co., 121 Atl. 878 
(Connecticut), there is an interesting discussion 
of the Davis case, su p ra , with reference to the 
application thereof to a railroad employe who 
is engaged in repair work. After commenting
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on this and other cases the Connecticut court 
sa y s :-

* ‘ One of the factors to be considered in 
each case is the length of time that the 
repair work or maintenance takes. If it 
withdraws the instrumentality in use in 
commerce from such use for an unreason-
able time, the instrumentality can no longer 
be held to be engaged in interstate com-
merce. What is an unreasonable time we 
can only determine upon a weighing of all 
the facts of a case. The test of whether a 
condition is reasonable or unreasonable is 
not infrequent in the law; it is never a def-
inite standard, but it is the best courts have 
found. * * * It sufficiently appears that In-
dustrial Commission v . Davis was reversed 
because the period of repair was an unrea-
sonable time constituting a withdrawal of 
the engine from interstate commerce.’ ’

The Wallace case held that the plaintiff was 
not engaged in repair work, but upon new con-
struction, and that even if it had been repair 
work the crane upon which he was employed had 
been out of service so long that it could not be 
said to be a “ temporary withdrawal,”  and that, 
therefore, the plaintiff was not engaged in inter-
state commerce at the time of the accident. The 
crane had been removed from service on De-
cember 10 and the accident happened the follow-
ing January 11 and it was returned to service 
January 17.

In S h e e h a n  v. W a b a sh  R y .  Co., 214 111. App. 
347, decedent was killed on the morning of July 
9 while repairing a pipe of an engine while same 
was standing on a side track in the railroad yard. 
The engine had been placed on the side track the 
night before the accident for the purpose of 
having certain repairs made to it. The engine 
was regularly engaged in interstate commerce
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both before and after the accident. The railroad 
claimed that it had not been actually assigned 
for an interstate run until two hours after the 
accident had happened. There was evidence to 
show that early in the morning of the accident 
and before it happened the engine in question 
was “ marked up”  on the bulletin board for the 
information of the repairmen indicating it was 
to make an interstate trip from the yard at 
Decatur, 111., to St. Louis, Missouri. Held, that 
the federal act applied. Verdict for plaintiff 
affirmed.

In B ish o p  v. C hicago, etc. R . Co., 217 111. App. 
96. Held, that the Federal Act did not apply to 
the case of an employe who was killed while 
making repairs to a car when there was no evi-
dence to show that while the car was being re-
paired it was designed or intended to be next 
used in interstate commerce. “ On the contrary 
the evidence tends to show that it might have 
been used in either interstate or intrastate com-
merce. ’ ’

In D efen b a u g h  v. U nion Pacific R . Co., 102 
Kansas 569; 171 Pac. 647, plaintiff was engaged 
in making repairs to the roof of a freight car, 
which was standing on a track used exclusively 
for repair work. The car was empty. Its last 
trip was interstate. It had been placed on the 
repair track three days before the accident and 
the repairs were completed and the car was re-
stored to service three days after the accident. 
It did not appear whether the car was used ex-
clusively for interstate commerce, nor did it 
appear what its first service was after the com-
pletion of the repairs. On the authority of the 
Winters case, held that the federal act did not 
apply.
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In I llin o is  C en tra l R . Co. v. D o h e r ty , 153 Ky. 
363, 155 S. W. 119; 47 L. R. A. (N. S.) 31, it was 
conceded that the federal act applied to the case 
of an employe who was repairing a defective 
brake on a car which was standing on a side-
track in the yard; the car was being put in order 
for use in interstate transportation and had been 
used and was to be used in carrying on interstate 
commerce.

In S te r n e r  v. M ich ig a n  C en tra l R . Co., 204 
N. W. 102; 231 Mich. 382, plaintiff was employed 
as a pipe fitter whose duty it was to repair pipes 
on locomotives, which were used in interstate com-
merce and was injured while on his way home 
to get something to eat. After a careful review 
of the various cases, including Winters and In-
dustrial Commission v . Davis, su p ra , held/ that 
the federal act applied, the court saying:

“ Locomotives are a part and an indispen-
sable part in the movement of interstate com-
merce. They are an instrumentality and an 
important instrumentality in such move-
ment ; as i mportant as the bridges and 
roadbed. Not only does every consideration 
of public safety demand that they be kept 
in repair, but the express mandate of Con-
gress so requires. * * * These repairs
may be so extensive as to temporarily take 
them out of service in such commerce, and 
they may be so minor as to require but a 
few hours of attention. Plaintiff was em-
ployed in such repair work, both large and 
small. Upon this record we hold he was 
engaged in the work of interstate commerce, 
and the remedy afforded by the Federal act 
was exclusive. It was unimportant that he 
was temporarily leaving defendant’s grounds 
to get something to eat.”

In N e w  O rleans & N . R . Co. v. B ea rd , 90 So. 
727 (Miss.), held, on the authority of the Win-
ters case, that the federal act did not apply to
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the case of an injury to an employe who was re-
pairing an engine which was regularly used in 
hauling interstate trains but at the time of the 
accident had been placed in the shops for a 
general overhauling and had been undergoing 
repairs for “ several weeks”  prior to the acci-
dent.

In P a rso n s  v. D elaw are '<& H . R . Co., 153 N. Y.
S. 178; 167 A. D. 536, held, that the Federal 
Act did not apply to the case of an employe who 
was repairing a foreign car which had passed 
through the state loaded and had gone back 
empty and had come into the possession of the 
defendant empty in the course of an interstate 
trip, and after the repairs, was sent to a point 
in the state to be loaded for an interstate trip. 
The car was in the repair shop for a period of 
thirty days.

In O krzesz  v. L e h ig h  V a lley  R . R ., 155 N. Y. S. 
919, 170 A. D. 15, held that the Federal Act did 
not apply to an injury to a car repairer who was 
working on a car which had been used indis-
criminately in both classes of commerce, but at 
the time of the injury had been taken out of 
service and was standing in a shop for repairs.

In K inseU a  v. N ew  Y o r k  C en tra l R . Co., 175 
N. Y. S. 363, 186 A. D. 856, an employe was in-
jured while cleaning an empty freight car which 
was standing on a track in the yard. The car had 
recently made an interstate trip and after it had 
been unloaded was billed as an empty for another 
interstate trip; at the time of the accident it was 
standing on the track awaiting delivery to a con-
necting carrier. Held, that the federal act ap-
plied.

In C onklin  v. N ew  Y o rk  C en tra l R . Co., 202 
N. Y. S. 75; 206 A. D. 524, plaintiff was replac-
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house. The last work done by the engine was 
in interstate traffic, but that work had been com-
pleted. At other times it was engaged in intra-
state commerce. It was not destined especially 
for any particular kind of traffic. The Court 
held:

“ It (the engine) was withdrawn from 
service, placed in the roundhouse repair 
shop, and remained there 5 days. The neces-
sity for repairs did not arise from a cause 
which interrupted a run.”

Held, that the federal act did not apply.

In K in g  v. N o r fo lk  d  S . R . Co., 176 N. C. 301, 
97 S. E. 29, plaintiff was injured while engaged 
in repairing the draw-head of a caboose in the de-
fendant’s yard; it had been customarily used and 
was to be used with trains hauling interstate 
freight. Held, that the Federal Act applied.

The IJ. S. Supreme Court denied certiorari. 
See Norfolk & Southern R. Co. v. King, 249 U. S. 
599; 63 L. Ed. 795.

In C hicago, etc. R . Co. v. C ron in , 176 Pac. 919 
(Ok.), held, that federal act did not apply to the 
case of an employe who was injured while jack-
ing up a “ broken down”  or “ dead”  engine which 
had been placed in the roundhouse for repairs j 
the engine being used, when in service, to pull 
an interstate train.

In K o o n s  v. P h ila d e lp h ia  & R . R y .  Co., 114 Atl. 
262 (Pa.), suit was brought against the defendant 
for common law liability. Judgment was en-
tered for defendant and on the appeal of the 
plaintiff the question involved was whether the 
federal statute applied. The facts are stated as 
follows in the opinion:

“ Decedent worked for the company as a 
laborer at its car shops at Rutherford, Dau-
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phin County, Pa. While engaged in unload-
ing a portion of a wrecked car, Mississippi 
Central No. 519, from a gondola, a hook at-
tached to the hoisting device slipped, allow-
ing the load to fall, causing the death of 
Koons. The official records of the company 
show this car was returning to its home 
route empty and was moving from Elizabeth- 
port, N. J., to Gettysburg, Pa., for delivery 
to the Western Maryland Railway. By con-
tinuous movement it reached Gettysburg 
April 18th. The next morning, during the 
shifting of cars, it was broken into two 
pieces. It was then loaded on a car and 
moved to the Rutherford shops the same day. 
On April 22d, while the car was being un-
loaded at the shop for repairs, Koons was 
killed. The new parts of the car consisted 
of girders and flooring, and when repaired, 
May 7th, it was taken to Gettysburg by the 
Western Maryland Railroad for home de-
livery. ’ ’

Concluding that the federal act applied the 
Court said:

“ Assuming the above-mentioned standard 
to be the correct one, does the fact that, while 
the instrumentality is thus engaged, it is dis-
abled and temporarily taken away to a shop 
for repairs, alter its interstate character, the 
injury occurring on the instrumentality dur-
ing its temporary absence? The answer to 
this question relates back to the first: What 
was it engaged in at the time it was disabled ? 
If at that time it was in an interstate move-
ment, its disablement does not suspend nor 
destroy that interstate character. The em-
ployment follows the kind of instrumentality 
through the delay in the repair shop until it 
returns to the transportation indicated; such 
being the fact in this case. This seems to be 
the doctrine in Great Northern Ry. v. Otos, 
239 U. S. 349, 351, 36 Sup. Ct. 124, 60 L. Ed. 
322; Minneapolis, etc. R. R. Co. v. Wint-
ers, su p ra ;  Johnson v. S. P. R. Co., 196 U. S. 
1, 5, 25 Sup. Ct. 158, 49 L. Ed. 363. If
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temporary absence, by reason of disability, 
is sufficient to take it out of interstate move-
ment, how long must the absence be to relieve 
it of such character? The true test in all 
such cases seems to be: Was its withdrawal 
temporary or permanent? We need not here 
determine what might control if the instru-
mentality was diverted to intrastate service 
after it left the repair shop.”

In L o r ic k  v. S ea b o a rd  A ir  L in e  R y .,  102 S. C. 
86, S. E. 675, held that the federal act applied 
to the case of a car repairer who was injured in 
the railroad yard while making repairs to the 
coupling of a car which, at the time of the acci-
dent, was in the course of interstate transit but 
had stopped temporarily for repairs before be-
ing delivered to a connecting carrier.

In C ook  v. S o u th e rn  R y .  Co., 109 S. C. 377, 
96 S. E. 148, the complaint alleged that the car 
upon which the decedent was working at the 
time of the accident was used by the defendant 
in interstate and intrastate commerce and was 
brought to the defendant’s shop for repairs 
“ a short time prior to said injuries,”  with a 
view to its being returned and continued in use 
by the defendant in such interstate and intra-
state commerce; the complaint also alleged that 
the work of the decedent was at the top of the 
car and that while he was attempting to climb 
there by means of a ladder it slipped and he 
fell to the floor of the shop. The exact nature 
of the repairs is not stated, nor does it appear 
how long the car had been in the shop before 
the accident. Held, that these allegations were 
sufficient to show, as against a petition for re-
moval to the federal court, that the employe was 
engaged in interstate commerce and therefore 
was within the federal act.
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In M isso u r i, e tc . R . Co. v. D onahy, 165 S. W. 
529 (Texas), held that the federal act applied to 
the case of a car repairer who was injured while 
repairing a box car which had been and was. to 
be used indiscriminately in inter and intrastate 
commerce. It is not stated how long the car 
had been out of service, the court saying:

“ The car had been idle in the shop some-
time before plaintiff was hurt, and during 
the time it was in the shop it was not used 
for either interstate or intrastate shipments, 
as it was there for repairs; but the character 
of its use should have been determined from 
the time before it was placed in the shop and 
its use after it was repaired.”

In P a y n e  v. W y n n e , 233 S. W. 609 (Texas), a 
railroad employe was killed while engaged in 
making repairs to an engine which was regularly 
used in hauling interstate and intrastate freight. 
The engine had been placed in the roundhouse 
on April 23, after it had finished its trip for that 
day and remained there until April 26 when the 
repairs were completed and the next day re-
sumed its work. The accident happened on 
April 24. The repairs were described as “ light 
or running repairs”  of the tender. This had 
been cut loose from the engine. Plaintiff’s intes-
tate was killed by the collapse of a jack which 
had been used to raise the front end of the 
tender. Held not engaged in interstate com-
merce.

In K u c h e n m a is te r  v. L o s A n g e le s , etc. R . Co., 
172 Pac. 725 (Utah), held, that the federal act 
applied to the case of an accident to an em-
ploye who was injured while repairing a pas-
senger engine which, before and after the acci-
dent, was used in interstate commerce; at the 
time of the accident the engine was in the 
roundhouse where it had been placed “ a day
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or so”  before the accident to be “ overhauled.”  
The court distinguished the Winters case on 
the ground that under the facts of that case 
the engine on one day might have been engaged 
in interstate commerce while on the following 
day it might have been used in intrastate com-
merce and that the plaintiff therein had there-
fore failed to discharge the burden of proof that 
the engine in question at the time of the injury 
was engaged in interstate commerce, whereas in 
the Kuchenmaister case the undisputed evidence 
was that the engine both before and after the 
accident was exclusively used in interstate com-
merce and was being repaired so that it might 
be continued to be so used.

In U ta h  R a p id  T r a n s i t  Co. v. In d u s tr ia l  C om -
m iss io n , 204 Pac. 87 (Utah), held that the fed-
eral act did not apply to the case of an em-
ploye who was injured while repairing a car 
which, prior to the repairs, was engaged in both 
classes of commerce and after the repairs was 
used in intrastate commerce. The car had been 
taken out of the service on the morning of the 
day the repairs were made, and was to be re-
turned to service when the repairs had been 
completed. How long the repairs occupied is 
not stated. The nature of the repairs is not 
stated except that it is said the employe “ was 
engaged in repairing the roof.”

In D e n v e r  & R . Co. v. In d u s tr ia l  C om m issio n , 
206 Pac. 1103 (Utah), held that the federal act 
did not apply to the case of an employee who 
was repairing a chisel which was used for mak-
ing bolts which were to be used on an engine 
which was used, both before and after the acci-
dent, in intrastate traffic, the engine having been 
taken out of service for repair and remaining 
out of service for six days.
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In L a r k in  v. In d u s tr ia l C om m ission , 208 Pacific 
500 (Utah), an employe was killed on May 4, 
while making repairs to an engine, which was 
used exclusively in interstate service. It had 
been taken out of service on April 27 and put 
in the repair shop and remained there until May
13. The repairs consisted of a testing of the 
main wheel, the reboring of the main driving 
boxes and some minor repairs. The court held 
that the employe was not engaged in interstate 
commerce.

In C hesapeake  & 0 .  R y . Co. v. M izelle, 118
S. E. 241 (Va.), plaintiff was injured while work-
ing on an engine which had been withdrawn 
from service for repairs which occupied about 
two months. Held, that he was not engaged in 
interstate commerce.

In L y n c h  v. C en tra l V erm o n t R y . Co., 89 Vt. 
363; 95 Atl. 683, held that the federal statute 
applied to the case of a road master who was 
assisting in making repairs to the brake beam of 
a caboose which had fallen down while the 
train, of which it was a part, was moving in 
interstate commerce.

In L a u e r  v. N o r th e rn  P . R y . Co., 83 Wash. 
465; 145 Pac. 607, it was conceded that the fed-
eral act applied to the case of a car repairer 
who was boring holes through brake shafts which 
were to be placed on cars used in interstate com-
merce.

In S m ig ie l v. G reat N o r th e rn  R y . Co., 165 Wis. 
57; 160 N. W. 1057, plaintiff was engaged in re-
pairing iron ore cars which were used solely in 
interstate commerce. At the time of the acci-
dent he was pressing back a steel sheet which 
formed the side and bottom of one of the cars.
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How long the cars had been out of service is not 
stated. Held, that the federal act applied.

While it may not be possible to reconcile all 
of the various decisions, there are certain prin-
ciples which may be said to be well established, 
to wit:

1. A temporary interruption in the move-
ment of a car or an engine for the purpose 
of light repairs while the car or engine is 
in the course of interstate transportation 
does not remove it from commerce, and the 
Federal Act applies.

2. If the car or engine is removed to the 
shop or the roundhouse for the purpose of 
general repairs, the Federal Act does not 
apply even though the engine or car was 
used indiscriminately in both classes of com-
merce, provided its use after the repairs 
are made has not been definitely designated.

3. P e r  co n tra , in the event of such re-
moval for such purposes, if the rolling stock 
has been definitely assigned to interstate 
commerce, then some of the cases hold that 
the Federal Act applies and others that it 
does not apply— the conclusion in each case 
being dependent upon the nature of the re-
pairs and the duration of the withdrawal 
of the rolling stock from service.

In the present case the following facts appear 
without dispute:

1. Before the accident the engine was 
used indiscriminately in both classes of com-
merce.

2. The repairs were of a light nature and 
required only 15 or 20 minutes to complete.

3. The engine was not removed to the 
roundhouse but was placed on a track con-
venient to the roundhouse, which track was 
merely one of several yard tracks.

4. While the repairs were being made 
steam was kept up on the engine and some 
of the crew remained on board.
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5. At the time the repairs were being 
made the engine was definitely assigned to 
continue the same kind of work which it 
had been doing prior to the accident.

6. After the repairs were made the en-
gine in fact continued to do the same kind 
of work, to wit, the shifting of cars con-
taining both classes of commerce.

Under these facts, we submit that the New 
Jersey Supreme Court was in error in holding 
that the engine had been “ withdrawn” from 
commerce. If the conclusion of the court is 
correct under the circumstances of this case, 
then it follows that a n y  interruption of an inter-
state use of rolling stock for the purpose of re-
pairs operates to remove same from interstate 
commerce—no matter how trifling the repairs 
may be and no matter for how short a time the 
rolling stock may be out of use. True, as stated 
by the court, the engine “ had to be repaired be-
fore it could be again used. ’ ’ But the same 
might be said of many of the cases above cited 
where the conclusion nevertheless was that the 
engine had not been removed from commerce 
and that the Federal Act continued to apply.

We therefore submit that the brief with-
drawal of the engine from its regular interstate 
service did not deprive it of its interstate char-
acter, and that, therefore, the State Compensa-
tion Bureau had no jurisdiction.

II.

At the time of the accident the evidence shows 
that the decedent was preparing the engine for 
interstate service.

This engine was regularly assigned to the work 
of shifting cars containing both inter and in-
trastate commerce. At the time of the accident

/
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it had already been designated for such service 
and, in fact, it performed such service as soon 
as the repairs had been completed. When the 
accident happened the work of the engine had 
not been finished; the crew, by which it was 
operated, was waiting to complete its trick and 
two of them, the engineer and the fireman, re-
mained on the engine while the repairs were be-
ing made. The evidence shows without dispute 
that the repairs were for the purpose of put-
ting the engine in proper condition to resume 
its regular work of interstate commerce. The 
preparation of an instrumentality of interstate 
commerce for use therein is itself a part of such 
commerce.

In K in ze ll  v. C hicago, etc. R . Co.; 250 U. S. 130; 
63 L. Ed. 893, the court said:

“ It is also settled that the doing of work 
which has for its immediate purpose the fur-
thering of the conduct of interstate com-
merce constitutes an employment in such 
commerce within the meaning, of the act.”  
(Citing cases.)

Recent illustrations of the application of this 
principle are:

E r ie  R . R . v. C ollins, 253 U. S. 77; 64 L. 
Ed. 790; and

E r ie  R . R . v. S z a r y ,  253 U. S. 86; 64 L. 
Ed. 794.

In the Collins case the Federal Act was held 
to apply to a case where the employee was in-
jured while operating a signal tower and pump-
ing station— the tower being used for the opera-
tion of trains and the tank being used to supply 
locomotives with water which was pumped from 
a well into the tank by a gasoline engine.
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In the Szary case the employe was charged 
with the duty of preparing sand in the sand- 
house of a railroad yard for use in engines 
engaged in interstate commerce. A necessary 
part of the work was the drying of the sand 
in stoves which it was the duty of the employee 
to attend. He was injured while on his way to 
get a drink of water after carrying ashes from 
one of the stoves to the ashpit. Held, that the 
Federal Act applied.

In H in es  v. L ogan , 269 Fed. 105 (C. C. A. 5th 
Cir.), the work of the employe was the in-
spection and repair of cars in a railroad yard 
containing cars that were used in both intra 
and interstate commerce. While he was pass-
ing through an open space between two cars he 
was killed by being caught between them on 
account of the impact from a third car which 
was being switched on the second track. Ver-
dict for plaintiff was sustained on the ground 
that “ he was inspecting, and wherever neces-
sary, repairing cars which were being made 
ready for departure to several states.’ ’

In G lidew ell v. C. B . & Q. R . R . Co., 236 S. W. 
677 (Mo.), Glidewell was employed as a black-
smith and was injured while carrying a drawbar 
to be placed in an engine undergoing repairs. 
Evidence showed the engine was regularly used 
in a run between Milan, Mo., and Quincy, 111. 
In appealing from judgment for plaintiff, defend-
ant contended there was no proof how long the 
engine had been out of service; whether it re-
turned to service or whether it was used in in-
terstate commerce after its return; and further 
that it was not shown the drawbar actually was 
put in the engine; and further that the engine 
was being repaired in a shop and not on a track 
waiting to go out on an interstate run. The
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Court upheld judgment for plaintiff saying: 
(Italics ours.)

“ We think there is no question but that 
plaintiff was engaged in the furtherance of 
interstate commerce in repairing part of 
this engine. He was making this instru-
mentality of interstate commerce fit for the 
uses intended; that is, commerce between the 
states of Missouri and Illinois * * * W e  
fail to see what difference it would hnake 
whether the work was being done in a black-
smith shop or while the engine was stand-
ing upon the track waiting to make an in-
terstate run. It would make no difference 
where the work was being performed. T h e  
place  o f  th e  do ing  o f  th e  w o rk  w a s c er ta in ly  
n o t th e  te s t,  hu t th e  chara c ter o f  th e  w o rk  
being  done; w h e th e r  th e  w o rk  w as being  done  
in  d irec t fu r th e ra n c e  o f in te r s ta te  com m erce  
or work so closely connected with interstate 
traffic as necessarily to become a part 
thereof; this is the test to be applied.”

In M a th iso n  v. P a y n e , 98 N. J. L. 87, (affirmed 
99 N. J. L. 285), plaintiff was in the employ of 
the railroad company at its roundhouse, about 
a quarter of a mile from Oak Island Junction. 
His duties were to keep the fires up and water 
in the boilers of the engines which were run into 
the roundhouse and to give them general care. 
The engines were used in interstate and intra-
state commerce. He was injured while riding to 
work on an engine of his employers. Discussing 
the question whether the decedent was engaged 
in interstate commerce, the New Jersey Supreme 
Court said:

“ Lastly it is argued that the judgment 
should be reversed because there is no proof 
that the plaintiff at the time he was injured 
was engaged in interstate commerce. The 
proof tended to show that the plaintiff was 
employed at the roundhouse to take care of 
all engines without regard to their use, and,
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therefore, we think that he was employed 
both in interstate and intrastate commerce 
and that when he went to his work and was 
returning from it he was engaged in both 
kinds of commerce.”

We therefore submit that regardless of whether 
at the time of the accident the engine had been 
withdrawn from all service, it at least was being 
p re p a re d  for service in interstate commerce to 
which it had been definitely devoted, and that, 
therefore, the Federal Act applied to the ex-
clusion of the state law.

III.

The evidence does not show that the decedent 
fell from the engine because of an accident.

The record shows that while Bissett was 
working on the engine on January 30, 1924, 
he suddenly fell from the steam chest to the 
ground, a distance of about 5 feet. The engine 
was standing still at the time. No explanation 
is given of the cause of the fall. The only eye-
witness, one Reed, said:

“ Q What caused Bissett to fall off this 
locomotive, do you know?

A I couldn’t really say.
Q What were you and Bissett doing?
A We were packing the pump.
Q Then what happened?
A Why Bissett fell off.
Q In what manner did he fall off? Did 

he slip?
A No, he didn’t slip, just fell off.
Q Do you know whether he fainted?
A I don’t know whether he fainted or 

not; I don’t know.
Q Was the locomotive moving?
A The locomotive was standing still 

there.
Q Nobody pushed him?



4 8

A  No.
Q Did he collapse?
A He just fell down; just went down; 

fell off the engine.
Q You mean he collapsed and fell off 

the engine?
A Just fell down.
Q Did you see any accident?
A All I saw him fall.
Q Just saw him collapse and fall?
A  That’s all.
Q Did you ever know him to be subject 

to fainting spells or fits?
A No, sir. (p. 92, 1. 30 to p. 94, 1. 10.)”

We submit there was nothing in this evidence 
to show that Bissett’s fall was the result of an 
accident.

The Supreme Court held that in the absence 
of testimony tending to show that Bissett had 
any tendency to fall through faintness, the court 
was justified in drawing the inference that the 
fall was an accident.

We respectfully submit that this conclusion 
changes the burden of proof. The mere fact that 
Bissett fell from the engine comes very far 
from proving that he fell because of an acci-
dent— especially when the only eyewitness says 
specifically that he “ d id  n o t s l ip ”  bu t “ ju s t  fe l l
off

We have here a case of a fall— not a slip—  
while the engine was standing still, unexplained 
and unaccounted for. True, there is no testi-
mony that Bissett was ill or subject to fainting 
spells; but the burden was not upon the com-
pany to explain the fall. On the contrary, the 
burden was on the respondent, as the petitioner 
before the Compensation Bureau, to prove all 
the essential facts to bring the case under the 
provisions of the New Jersey Statute and one
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of the facts necessary to be proven is the fact 
of an accident.

IV.

The evidence does not show that the death of 
the decedent was the result of the alleged acci-
dent.

Granting for the moment that there was evi-
dence to justify the conclusion that Bissett fell 
from the engine by reason of an accident, the 
question still remains whether his death resulted 
therefrom. Here again the case is barren of 
proof. The record shows that after the accident 
on the night of January 30, 1924, Bissett was 
removed to St. Michael’s Hospital in Newark 
where he died on March 5, 1924 (p. 47, 11. 30 to 
40). An effort was made to show that his death 
resulted from the accident, but there is a com-
plete failure of proof on this point. No physi-
cian was called and the only attempt made to 
show the casual relation between the alleged 
accident and the death of Bissett was the intro-
duction of the death certificate signed by Dr. 
Minningham. This was admitted in evidence for 
the purpose of proving the fact that Bissett had 
died but fo r  no o th er p u rp o se  (p. 94, 1. 30 to p. 
96, 1. 10). All the certificate states on this point 
is “ the cause of death was as follows:

Fall from Locomotive.
Accident.”

The certificate further shows that there was 
no autopsy (p. 98, 1. 35) and Dr. Minningham 
was not called as a witness. There is nothing 
in the certificate to show that the doctor ever 
saw Bissett until after the accident or until 
after he died; on the contrary, paragraph 17 
of the certificate, in which are found certain
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parts to be filled in with the dates when the 
certifying physician saw decedent, are entirely 
blank (p. 98, 11. 15 to 20).

It is obvious that the doctor did not see Bissett 
until after he had died as Mrs. Bissett testified 
that he died at twenty minutes of eight on March 
5 (p. 47, 11. 35 to 40) and the doctor certified 
that his death occurred at 8 P. M. (p. 98, 1. 20).

This point is included in the reasons and was 
discussed in the brief of the appellant in the 
Supreme Court, but is not mentioned in the 
opinion of that court.

In order to entitle the respondent to the benefit 
of the Compensation Act, there must be evi-
dence to show not only that there was an acci-
dent, but also that the death resulted from the 
accident. Without such evidence, we submit 
that the respondent is not entitled to an award 
under the Compensation Act.

V.

The judgment of the Supreme Court should 
be reversed with instructions to reverse the 
judgment of the Essex Common Pleas and to 
direct that court to set aside the award in favor 
of the respondent and to dismiss the petition.

HOBART & MINARD, 
Attorneys of Appellant.

G e o r g e  S. H o b a r t ,
Of Counsel.
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New Jersey Court of Errors and Appeals

Facts.

This was an action for Compensation, under 
Workmen’s Compensation Act.

There is no dispute between the parties that 
“ Oak Island”  is a railroad yard of the prose-
cutor near Newark, New Jersey, in which switch 
engines were operated for the purpose of making 
up freight trains, which trains after being made 
up were designed for either inter- or intrastate 
use. On the date of the accident, January 30, 
1924, the petitioner’s intestate was a roundhouse 
foreman in charge of repairing engines and cars. 
That this engine upon which petitioner’s intes-
tate was injured at no time in its work was 
driven out of the yard; some of the freight cars 
in the yard on the night in question were loaded 
with merchandise destined for points out of the 
State, and some for points within the State and 
some had no merchandise at all.

It will be observed that all the testimony in 
the case was elicited from employees of the rail-
road company with the exception of witness 
Reade, who at the time of the accident was an
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employee of the company and assistant to the 
deceased. In view of this fact, it will he observed 
and the evidence will clearly corroborate the 
statement that the Petitioner had great diffi-
culty in establishing her case. However, there 
are facts present and not contradicted, which 
will tend to support the theory upon which the 
Petitioner below rested her case.

The engineer, Dunphy, on the engine on which 
the petitioner’s intestate suffered his injury and 
died as a result thereof, died before the trial of 
this case (p. 27, bottom of page, top of p. 28). 
Therefore, many facts which formerly might 
have been obtained for consideration at the trial 
were not obtainable, and all the testimony is 
from the mouths of present employees of the 
railroad company.

The engine developed pump trouble during its 
work and it was of such character that the en-
gine could not operate without its repair; this 
is conceded in the first point of the Prosecutor’s 
brief. While making the repairs, which repairs 
were assigned to the petitioner’s intestate, he 
fell from the engine to the ground, became un-
conscious, was taken to the hospital and there 
after a few days died on March 5, 1928, at St. 
Michael’s Hospital.

POINT L

At the time of the accident petitioner’s intes-
tate was NOT engaged in interstate commerce.

Before going into the evidence particularly, 
we wish to suggest that the evidence fails to 
disclose than any of the freight cars which were 
drilled b e fo re  the accident came from without 
the State of New Jersey. There was evidence 
that some of the cars which were being loaded



3

would, after they left the round house yards, 
be taken out of the State and some would stay 
in the State. The evidence also fails to disclose 
that the engine just previous to being taken to 
the tie-up track for repairs had been working 
in making an interstate haul, and there is noth-
ing to show exactly what this engine was to do, 
even if the repairs could be completed in time 
for it to resume operations.

That the yards in which this engine was ex-
clusively used were at least one thousand or two 
thousand feet from the main line (p. 28, bottom; 
p. 29, top). The engine’s work was exclusively 
in these yards (p. 29, 11. 9 to 12; p. 52, 11. 20 to 
23). That track No. 1 upon which the engine 
was brought for repairs was what was termed 
the tie-up track (p. 23, top of page), and the peti-
tioner’s intestate’s work had to do with any re-
pairing jobs on engines in the round house (p. 
24, top of page), and that the engine was a reg-
ular yard engine assigned to work in the yards 
(p. 24, 1. 11 and 1. 23).

It is true that there is some contradiction 
between the railroad witnesses, whom the Peti-
tioner was obliged to call owing to the fact that 
no other persons were at or near the scene of 
the accident, but the conclusions reached from 
their testimony were questions of fact for the 
Trial Court to decide, and the determination of 
these facts by the Trial Court, appearing on 
pages 108 to 112 inclusive, warrants our state-
ment that the Court found that the engine was 
brought upon a tie-up track for repairs and that 
track No. 1 was used exclusively for that pur-
pose. The Prosecutor attempted on its case to 
show that the engine was ready for use in mak-
ing up freight and its service was not discon-
tinued, and therefore attempted to show by wit-
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nesses that certain of the crew were on the en-
gine.

An examination of the testimony, however, 
will disclose that the crew were n o t on the en-
gine. Witness Sankus, the fireman, was out eat-
ing his supper (p. 27, 1. 32). Witness Nolan, 
conductor of the drill engine, was not there (p. 
34, L 22; p. 37, bottom), so it cannot be said 
that the crew were ready to take out that engine, 
nor did they have any idea that it could again 
work until repairs were completed, which this 
Court will observe were finally completed accord-
ing to the testimony of witness Reade, the next 
day when the engine was taken to Jersey City 
for that purpose (p. 92, 1. 26).

A capable claim department, after a serious 
accident where perchance a substantial sum of 
money must be paid by the railroad company, if 
the claim comes under the Compensation Act, 
may, of course, send the engine back for duty 
during the rest of the night even though the 
repairs are not completed, in order that the 
company may resist a claim that the accident 
came within the Compensation Act, and while 
there is no evidence that the claim department 
knew of the accident, still anyone having had 
any dealing with railroad companies knows their 
efficiency, and the fact that the claim department 
gets immediate notice of any untoward event 
that occurs. We are warranted in making this 
statement in view of the uncontradicted testi-
mony of witness Reade, at page 92, that the 
work was not finished when the engine went out 
for the balance of the night, and that it was 
taken to Jersey City for repairs to be completed. 
In other words, the company caused a hiatus in 
the repairs, so as to avoid the conclusion that 
the engine had been withdrawn from service.
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There is no attempt on the part of the rail-
road company to explain why another man did 
not come to the yards to complete what they call 
a minor repair, nor do they explain, and it is, 
of course, all within their knowledge, how long 
it took their employees at Jersey City to com-
plete the necessary repair. The fact is that it 
must have been necessary to take it to their main 
repair plant, else why did the engine go there. 
The veracity of the employees was for the Court, 
and in view of their contradictory statenients as 
to their whereabouts at the time of accident 
justified the Court in refusing to accept their 
testimony in toto.

It may be that the petitioner’s intestate had 
been capable enough to make all the repairs nec-
essary and his mouth has been closed by death, 
as well as the mouth of the engineer.

The Determination of Facts (p. 110) discloses 
that the Trial Court found that the engine was 
wholly separated from any cars, was not en-
gaged in any commerce, but was withdrawn for 
repairs, and that the engine was not interrupted 
in any interstate haul; that the locomotive was 
only used to assemble the cars in proper condi-
tion for loading and unloading, and such cars 
were to be hauled  by  som e o th er  locom otive  to  
th e ir  d es tin a tio n  e ith er  in  or out o f  the  S ta te .

There are numerous cases which support the 
Petitioner’s theory and the finding of the Trial 
Court, later than such cases as P ed erso n  v. D ., 
L . & W ., 229 U. S., page 146* which case is cited 
by the Prosecutor, and these later decisions of 
the U. S. Supreme Court somewhat change the 
rule laid down in that case.

“ A conductor of a switching crew engaged 
in shifting in the shop yards, cars which 
had come into the state in interstate com-
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other states, some cars for repairs and 
others to be unloaded, was n o t engaged in 
interstate commerce.’ ’ S c h a u ffe le  v. D ir. 
Gen. (1921, 276 Fed. 115).

The Court said the evidence is that the move-
ment of the cars was merely local and for pur-
poses not connected with interstate commerce; 
the purpose was for repairs. This conclusion is 
identical with the issue at bar.

In In d u s tr ia l  A ce . C om m . v. D a v is  (1922), 259 
U. S. 182, the United States Supreme Court 
held that the fact that an engine had been em-
ployed in interstate commerce and was intended 
for such use again did not bring its repairs 
within the Federal Act. And further on the 
Court continued that the employee at the time 
of the injury must be engaged in interstate 
transportation, or in work so closely related to 
it as to be practically a part of it, in order to give 
Federal jurisdiction, and though the car was 
brought in for repairs from an interstate trip 
and is assigned to an interstate trip when the 
repairs are completed, does not make the one 
engaged in the repair subject to the Federal law.

In B ish o p  v. C hicago  (1920, 216 111. App. 96), 
the Court said that the car was not engaged in 
any commerce at the time it was being repaired, 
and without proof expressed or implied that it 
was being repaired for the specific purpose of 
next being used in interstate commerce, the Fed-
eral Act did not apply. To the same effect is 
P a y n e  v. W y n n e  (1921), 233 S. W. 609.

It should be observed here that there is noth-
ing to disclose that this engine was being pre-
pared for an interstate job at the time of the 
repairs. The Prosecutor seems to argue that 
repairs on an engine or car upon interstate
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tracks and during an interstate haul still retain 
Federal control, and with this argument we are 
in accord. It is to be remembered, however, 
that this situation is not present in this case, for 
this engine had never made an interstate haul, 
and its work was purely local and in the yards 
of the company at Newark. It does not even 
appear that the engine was hauling interstate 
freight at the time the necessity for repairs be-
came apparent.

A very similar case to the one at bar is H in e s , 
D ir. Gen., etc., v. In d . A cc . Com ., 192 Pac. Rep. 
859, there the finding of fact on which the Com-
pensation award was based was to the effect that 
at the time of the injury and death the employee 
was making repairs upon a switch engine which 
had been tem p o ra rily  w ith d ra w n  from service; 
that when in service the engine was used in both 
inter- and intrastate traffic. Here it will be re-
membered that this engine n e ve r  left the yards. 
This finding of fact concluded by holding that 
the deceased was within the jurisdiction of the 
State Compensation Act, and not the Federal 
law. The body of the opinion goes on to quote, 
S h a n k s  v. D ., L . & W . R . R . Co., 239 U. S. 556.

This case refers to E r ie  v. W elsh , 242 U. S. 
303, where the yard conductor just previous to 
his accident had been engaged in handling a 
freight car into position where it could be in-
cluded in an interstate train, and he had been 
injured while returning to the yard master’s 
office for orders, and these orders required him 
to proceed immediately to make up an interstate 
train. The Court refused to subscribe to the 
conclusion that his act, at the moment of his 
injury, partook of the nature of the work that 
but for the accidental interruption he would be
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called upon to perform; the Court thereupon 
held that the Federal Act did not apply.

The Hines opinion further refers to M inn . R .
R . Co. v. W in te r s , 242 U. S. 353, there the plain-
tiff was making repairs upon an engine, and this 
engine had been used in both interstate and in-
trastate commerce, and was so used after the 
accident. The Court held that that was not suf-
ficient to bring it within the Federal Act. The 
reasoning seems to be that there is a difference 
between repairs up o n  a road  p e rm a n e n tly  de-
v o te d  to  in te r s ta te  com m erce  and where an en-
gine is not permanently devoted to any kind of 
traffic, or where it appeared that the engine was 
merely destined to do such work as became nec-
essary from time to time. At the time of the 
repairs th is  eng ine  w a s n o t engaged  in  e ith er . 
Its character (so continues the opinion) as an 
instrument of commerce depended upon its em-
ployment at the time, not upon remote proba-
bilities or upon accidental later events.

The Hines opinion further refers to the case 
of B . & 0 .  R . R . Co. v. B ra n so n , 242 U. S. 623, 
where Branson had been injured by inhaling the 
spray from a paint gun, which he used while 
painting engines and cars. The State Courts held 
that the Federal Act applied, but the U. S. Su-
preme Court held  to  th e  co n tra ry . An attempt 
was made to certiorari to the U. S. Supreme 
Court the Hines decision of January 17, 1921, 
w hich  a p p lica tio n  w as den ied , th e re b y  m a k in g  
e ffec tiv e  th e  decision  o f th e  S ta te  C o u rt th a t  
co m p en sa tio n  w as p a ya b le , 264 U. S. 655. The 
refusal to grant the writ is in consonance with 
the New Jersey cases hereinafter referred to.

One operating an engine which, after starting 
interstate cars, has been stopped on a side track
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to let a train pass, is not engaged in interstate 
commerce. P a tte r so n  v. D irec to r  G eneral 
(1921), 105 S. E. 746.

Our State Supreme Court and Court of Ap-
peals have, however, passed upon the subject 
which we are now discussing, and follow the im-
portant cases hereinbefore cited by us.

In the case of H erzo g  v. H in e s , D irec to r  G en-
eral o f R a ilro a d s , 112 Atl., page 315, Chief Jus-
tice Gummere there cites with approval other 
decisions of the United States Supreme Court, 
and continues:

“ The engine had been used in interstate 
commerce before the accident happened and 
was so used afterwards. There was noth-
ing, however, to show that it was perma-
nently devoted to such commerce.’ ’

The New Jersey Court of Errors and Appeals 
cites with approval: B a ltim o re  & Ohio R . R . Co. 
v. B ro n so n , 242 U. S. 623, and C hicago, etc., R .
R . Co. v. K in d e lsp a rk e r , 246 U. S. 657, where 
the Court applied the test that where a plaintiff 
was injured while repairing an engine which, 
when in use, was devoted indiscriminately to the 
movement of interstate and intrastate traffic, he 
was not engaged at the time of the accident in 
interstate commerce, within the meaning of the 
Federal law.

And finally our Court of Errors says, refer-
ring to the cases which we have just cited:

“ The cases cited, as we read them, estab-
lish the principle that an employee of a 
common carrier who is injured while at work 
in repairing rolling stock of the carrier, and 
which is out of use for the purpose of hav-
ing the repairs made, is not injured, while 
engaged in interstate commerce, etc.”
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Our case is not one where the engineer of a 
locomotive, while on his journey, is obliged to 
get off his locomotive and make a temporary 
adjustment, but is a case where the duties of 
the workman injured co n sis ted  o f re p a ir in g  loco- 
pnotives, and, therefore, directly that the loco-
motive is taken away from its work and put on a 
tie-up track, it is immaterial what the nature of 
the repairs are, if the locomotive is removed 
from its work, and it is also immaterial to what 
purposes the locomotive is destined after the 
repairs, for at the time that the locomotive is 
removed from its regular work and put upon 
this repair track for repairs it is, in the language 
of the cases referred to, not in any commerce, 
and, therefore, an accident occurring at the time 
brings the injured within the provisions of the 
New Jersey Workmen’s Compensation Act.

A
The Herzog case is followed by P rice  v. C en-

tra l R . R . Co. o f  N . J . ,  opinion by Mintum, J .,
123 Atl. Rep., page 756, and L a w rie  v. A tl .  C ity
R . R . Co., New Jersey Adv. Rep., Vol. 3, No. 10,
March 7, 1925, and J a y s o n  v. P en n . R . R . Co.,
New Jersey Adv. Rep., Vol. 3, No. 5, January 25,
1925.

Our State Courts have concluded that an em-
ployee of the railroad company engaged in the 
repairing of an engine in the yards (and in our 
case the engine was actually put on a repair 
track), is within the protection of the Workmen’s 
Compensation Act.

4
The evidence of Mr. Reade discloses that the 

repairs to the engine were not completely fin-
ished even by himself and after the injury to 
the deceased, but that the next day the engine 
was taken to Jersey City to complete the repairs.
Certainly, the railroad company should not have
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it within its power by placing an engine, after 
an accident has occurred, in either interstate or 
intrastate commerce, and thus by its own act 
establish the nature of the right of the one in-

t i  jured.

The seventh paragraph of the Determination 
of Facts and Order established beyond any ques-
tion that that engine was removed from all com-
merce and for repairs, and the railroad company 
by discontinuing the repairs which had started 
could not change the status of Bissett at the 
time of his accident. In other words, Reade’s 
testimony about the completion of the repairs at 
the repair shop in Jersey City was uncontra-
dicted, and, therefore, it was reasonable for the 
Court to conclude that the repairs would have 
taken longer than the non-expert witnesses of the 
railroad company testified, for otherwise, why 

tb was it necessary to take it to the repair shop in
Jersey City? BissettJs status, therefore, was 
the same twenty minutes after he started the 
repair work as it would have been five days later, 
if the repairs had taken that long. Once having 
found the repairs were necessary, the length of 
time that the deceased had been working op such 
repairs would be of no consequence.

The Court will note that the cases referred 
to by us are subsequent to the decisions referred 
to by the Prosecutor, and establish the last word 
by our superior courts, both local and Federal.

4 We have established the accident as coming
within the Workmen’s Compensation Act, as an 
examination of the cases cited by us will indicate. 
We do not have to establish that there is no dis-
pute as to the facts. It cannot be reasonably dis-
puted that the Trial Court had abundant proof 
to bring case within the Compensation Act, and,



therefore, we have satisfied the burden laid upon 
us in the opinion of L in k s  v. E r ie  R . R . Co., 91 
N. J. L., page 166. See also C hicago, etc., v. 
C ron in , 176 Pac. Rep. 919.

POINT II.

The Petitioner sustained the burden of proving 
Petitioner’s intestate was not engaged in inter-
state commerce.

The same citations of authority are referred 
to here as in Point I, already argued.

POINT III.

There was evidence that decedent’s death was 
the result of the accident of January 30, 1924.

The testimony of the employees of the com-
pany clearly lead to the conclusion we ague for. 
Witness Sunkus, fireman of the engine, is that 
he worked for the company January 30, 1923.

“ Q Did you know a man by the name 
of Bissett? A Yes.

Q Did you see him on that day? A I 
seen him; yes.

Q Did you see him after he was hurt? 
A  After he was hurt? Yes.

Q Where did you see him? A I seen 
him on the ground. That’s all I saw.

Q And how near his engine? A Well, I 
just couldn’t exactly tell you, but just laying 
aside.

Q He was lying alongside of the engine, 
is that right? A Yes.

Q And did you see him taken out to the 
ambulance and sent to the hospital? A No, 
sir, I didn’t see the ambulance: no”  (p. 21, 
11. 12 to 28).



Conductor Nolan said as follows:
“ Q And in order to work on it where 

would he have to get on the engine? A He 
would have to get up where the pump is.

Q I mean about how high from the 
ground is that? A Oh, twelve foot, four-
teen”  (p. 34, 11. 31 to 35).

And on page 35, lines 31 to 40.
“ Q And where was he? A On the 

ground.
Q Did you see them pick him up? A I 

didn’t see him picked up. I seen them take 
him off the ground and take him in the 
shanty in the office.

Q. Did they carry him in? A Yes,* sir; 
they carried him in.”

And on page 36, top of page, to line 3.
“ Q Did you see the way he was taken 

away from the place to the hospital? A No; 
I didn’t see him taken away.”

And on page 53, 11. 13 to 19.
“ Q How long was it on that track? A, 

Well, at the time he started, why he fell, I 
don’t think he was there over ten minutes.

Q Bissett had been working on it about 
ten minutes? A They were up on the en-
gine. I don’t know if they were working, 
but they were up there where the pump 
was. ’ ’

And page 56, 11. 27 to 38.
‘ ‘ Q And how long was it— what called your 

attention to the accident? A Why, the fire- 
boy hollered.

Q What did he holler? A That some-
one fell.

Q Someone fell and you ran around and 
you saw Bissett on the ground? A On the 
ground.

Q Bissett’s work was nothing more than 
a mechanic on this engine, was it not? A 
On this engine.

Q For repairs? A For repairs.”
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And page 57, 11. 17 to 20.
“ Q Was Bissett conscious or unconscious 

when you got there, do you recollect? A He 
was unconscious at the time, when I got 
there.’ ’

These excerpts show that Bissett fell twelve 
or fourteen feet and became unconscious and 
was taken to a hospital, and if more than this 
were needed we find it in the testimony of Wal-
ter Reade. This witness said that Bissett was 
working twenty or thirty minutes before acci-
dent (p. 91, 11. 22 to 27); that Bissett then fell 
off steam chest of engine (p. 91, 11. 32 and 33) 
and Was taken to hospital (p. 92, 11. 9 to 11); 
that Bissett was n o t subject to fainting fits (p. 
94, 11. 10-11).

Prosecutor argues, because witness Reade 
could not tell what made Bissett lose his footing, 
that Bissett must have fainted, but the record 
does not support this conclusion, and counsel tries 
to put in the mouth of the witness that Bissett 
collapsed and fell, but the fact remains that the 
burden of showing that a fit caused the accident 
was upon the company. It was not incumbent upon 
the Petitioner to show exactly what caused Bis-
sett to fall, negligence or contributory negligence 
are not elements to be considered. It was a pure 
accident as far as the record discloses for which 
the “ Compensation Act”  allows compensation.

Mrs. Bissett shows that she saw her husband 
at 2:00 A. M. of January 31st, a few hours after 
accident (p. 47, 11. 30 to 33), and that her 
husband remained at St. Michael’s Hospital 
until 7:40 P. M., March 5, 1923 (p. 47, 11. 37 
to 40). In other words, Bissett lingered a little 
over a month before he died, during which time 
Prosecutor could have had as many medical ex-
aminations as they wanted; the fact is that they



furnished the hospital treatment, according to 
their answer.

Exhibit P. 1 (p. 97) is “ Death Certificate,”  
issu ed  and certified  by City Clerk of Newark, 
N. J., and is p r im a  facie  evidence of its contents. 
Prosecutor denied this at the trial and still does. 
But there is no substance in such denial in view 
of section 28 and 29 of “ Evidence Act”  (Vol II, 
Comp. Stat., p. 2229); see also V a n d erb ilt v. 
M itchell, 72 Eq. 910.

It is to be noted that no prior sickness had 
disabled Bissett from his work and that immedi-
ately after the accident he was unable to work 
again and died about a month later. The se-
quence of events is undenied and the conclusion 
is certain; even if no one had seen Bissett fall 
the result would be the same. The mere find-
ing of this man, unconscious alongside of his 
engine, would have been sufficient to establish an 
accident arising out of and in the course of his 
employment {B e F a z io ’s E s ta te  v. G o ld sc h m itt’s 
B e tin n in g  Co., 88 Atl. Rep., p. 705.)

It is to be noted that the company, pursuant 
to the Compensation Act, furnished the treat-
ment at St. Michael’s Hospital (pars. 31, 32 and 
33 of answer, p. 1 1 ).

It is only when uncertain possibilities which 
may explain the death, appear in the evidence, 
that it is necessary to produce a doctor. Bissett 
could not legally have been buried without a 
doctor’s certificate. Even if the accident had 
been only a contributing cause to the injury and 
death, liability is established (N ew com b  v. A l -
bertson , 89 Atl. Rep. 928; see also M u zik  v. E r ie  
R . R . Co., 88 Atl. Rep. 248).

Whether the Deputy Commissioner accepted the 
“ Death Certificate”  pursuant to the “ Evidence
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A c t ”  or not is beside the question, because if this 
Act and the other Evidence will and do support 
his conclusions, these conclusions will not now 
be disturbed.

We, therefore, respectfully submit that judg-
ment be in all things affirmed.

KALISCH & KAUSCH , 
Attorneys of Petitioner, 

Defendant-in-Certiorari.

I s i d o r  K a l i s c h ,
On the Brief.






	Vol1009_C05

