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1. COT'RT DECISIOTG - RT]BINIS TAVERN.

RI'BTN I S TAVRN, INC. ,
New Jersey CorPoration,

AppeLlant,

v.

DIVISION OF AI,COHOLfC BEVERAGE

CONIROT OF THE CITY OF PATERSON'

PR CURIAM

october 26, L979

INC. v. PATERSON - DIRECTOR AFFIRMED.

Superior @u!t of New Jersey
Appellate Division

A-3300-77

)

)

)

)

)

)Respondent.

Argueal ! June 12, 1979 - Decided June 21' 1979'

Before Judges Lynch and Crane.

on appeal from tlte Order of the Director of the
Division of Alcoho1ic Beverage control-

nr. frant( T. simeone argued the cause for appellant
(Messrs. Gootlman, Rothenberg & Galluccio' attorneys) '

Mr. RalPh L. Deluccia, Jr. argued the cause for respondent
Division of Alcoholic Beverage control of Paterson (l'1r '
Henry Ramer, CorPoration Counsel. attorney) '

Mr. John J. Degnan' Attorney General' submitted a Statement
in Lieu of Brief on behalf of the Division of Alcoholic Beverage

control- (Ms. Erninie L. conley, Assistant Attorney General' of
counseli l,!r. Mart Vaarsi, Deputy Attorney General, on the
Statement).

(Appeal from the Directorrs decision in Re Rubinrs Tavern. Inc'
a New Jersev corporation v. Paterson' Bulletin 2294, lt'em 2'

ved for Publication bY the
court Conlrittee on OPinions ) .
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2. APPEIIATE DECISIONS

BULI,ETIN 2330

Fang's Corporation,

Appellant,

vD.

Town Council of the
Town of Phillipsburg,

- FANGIS @RPORATION v. PHILIIPSBT RG.

ON APPEA].

CONCLUSIONS

AND

ORDEF.

Respondent.

Stover, Stover & Broscious, Esqs., by Scott D. Thatcher, Esq.,
Attorneys for Appellant.

Robert E. Frederj-ck, Esq., Attorney for the Tovmship of
t ^--+.^^* -rJvPs. vwwrrS.

BY THE DIRECTOR:

The Hearer has filed the following report herein:

HEARERIS REPORT

This is an appeal fron the action of the Town Council of
the Town of Hrillipsburg (Council) which, by Resolution of
April 11, 1978, denied appellant's application for a person-to-
person and place-to-place transfer of Plenary Retail Consumption
License No. 2119-31-014-002, by a vote of three affirnative,
two negative, one abstention. One Cor:ncilman was absent and it
appears that a majority of the total menbership was necessary
to affect valid rnunicipal action.

Appellant contends, in its Petition of .App ea1 , that the
action of the Council was erroneous and inproper.

The Council, upon recei.pt of notice of the appeal ' held
a special meeting and by unanimous vote determined that the
Tovm would not be represented at the hearing, rrinasmuch as the
Courrcil , on April 11 , 1978, voted J-2 to approve the place-to-
place transfer of the license in question.rl

Attached to the letter was a certified copy of the ref-
erenced Resolution which states as fo]1ows:
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RtTA-56

RESOLUTION APPR.OVING THE PERSON TO PERSON

TRINSFM OF PLE\IARY RETAIL CONST]MPTION

LICEI{SE NO. C-5 -- NORTH END CAFE

BE IT RESOLVED by the Council of the Town of Phillipsburg

WHEREAS'NoticeoflntentionofTransferofLicensehaving
teen properly'ad.vertised. in accordance with provisions-of the
i.r uia-i"oo? thereof submitted to the Council of the Town of
Frrirlip"l""gr and no remonstrances, protests or complaintg having
ueen fifea 5y *v personr or persons' with the Council and said
Councif havi.irg iiiv-estigated the applicant and preroises,

NOW, THEREFORE' BE IT RESOLVED that the following license
be transfered: --
PLENARY RETAIL CONSIJI4PTION LICENSE: -- C-5

FR0M: Alexander Nyiri' Executor of the
Estate of fda NYiri Faulkner
T/A North End Cafe
22-24 North Main Street
Phillipsburg, New JerseY

TO: Fqng's Corp. Ha Chow Chow Restaurant
T/A Chow Chow
Memorial ParkwaY
Phillipsburg ' New JerseY

EFFECTIVE DATE: APrlI 12, 1978

ADOPTED bY Council:
ADOPTED by Council: APril 11''1978

ATTEST:

/s/ James A. MiceliEiffi
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Resolution - Contr d

Revi. ewed for Administration:
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Reviewed as to Forro LegalitY

/s/ James A. Miceli
tFnr^rn Mana crcr

VOTE: YEAS:

.|\T  1/Q .

ABSTAIN:

ABSE}trT:

Bianchi, ShaPPeJ-l , Prrsel

Rufe, Swick

Norton

Blackton

RESOLUTION FAILED.

DATED: April 1'1 , 1978

The proposed llcensed prenises-is- to be sited within a
Cfrinese--reiliirrant located iir a smal1 shopping.Pall on loute 22'

"Ii-iaaii"i- 
ir:e- iopatcong_phi11ip sbure_ bord-er ; 

- the_rear 20 p erc ent
;it[i; phfrupstuig and"the ba1-ance' Lopatcong. The entrnnces

"tra 
-eiits to Lhe nEll, as well as to the restaurant, are within

iopatcong which provides the necessary 
- 
nunicipal services'-.The

reir deliverv entrance is within Phillipsburg' as is a portron
(or all) of the kitchen and the rest roorns.

Lopatcong, upon learning of the aPP-e?l., filed an aqplica-
tion to be ioliea 

-as a party-iespondent- which was opposed by
the appellait. The all-eged'basii for the intervention is the
ctaim that: (a) Lopatcong Township has an j-nterest in-and is
a necessarv pariv f-or the"disposition of this action; (t) tfrat
N.i:S:n: ilzl-16'provides that, in instances where nunicipalities
cirrroi igi6e upoo "-s"iiira"toiy 

division.of a.fee (as,here),
the -DireEtor oi this Division sLa11 apportion it; and (c) the
closlng hours of Plrillipsburg and Lopatcong differ, and rrany

violations of state law! or iegulatilns and Lopatcong Township
Ordinances which would take p15ce j-n Lopatcong would have to be
prosecuted in Phillipsburg. rr

fhe Council (of Phillipsburg) relies upon its Resolution
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( z)
June !, 1978' has

of April 11 t 1978. It offers no other information, nor was it
ir"s-""l-"t irr"- ae novo hearing, elther as a party or observer.

This inforsation was supplied by appellantt s attorrtef.r who

represented to. the hearing officer that ' after passage or-lne
Relo1ution, a tor,vn officiSl realized th?tt. under loca1 ordinance
;-;;;"iiv'of the councii, not nerely of th-ose present and voting'
;#*i;ilii'"i-to-"uiiarv piss a resolirtion; hence the refusal to
implement it or defend this acti-on.

-r-

The Division of Alcoholic Beverage Control ' !9ilq t creature
of the Legislature, is limited Py-tne-controlling Statries (N'J' -
s, ^ nitrE aa) ana iil R;1;;-ta"Regulations, TiIle 1, (sub. B) of
ir.E'nii'-1".!6i adr:."i"traiive coae.- Neither provides for anvthing
akin to impleading or joinder.

f findr as a fact, that Lopalcon-g is neither a necessary
,ro" p"Jp-"i--;a"iy to iirii appeal.' I, tfierefore, recommend denial
oi-iii--"pprication. 

-For 
J'oi'tpreieneis of recoril and to the extent

i"pui"o"'g'may be considered bn objectorr I shall , .however'.nake
tf.-e-foii;rirrL firrOini" in relatioiship io the various points it
raises.

(1) The only interested parties to this gPpeat
are appellant'aird respond'ent. F\rll and conplete rel-ief can be

;;;";'dfi-;h;""Ji"ti"i without lopatcons being joined as a partv;

(2) Appellant is not a proper 
. 
or-n-ecessary, party

to any action 'erivl si-oned under N.J.S.A. 33' 1-'16 between. the
r"ti"ip.iiiies and it should be the subject of a separate action;

The Director of thi- s Divisionr by letter dated
determined and advised the parties that:

The issuing authoritY, the Town
of Phillipsburg wil.J- have licensing.- .
and discillinaiy jurisdiction over this
license. - Additional-ly, that Townshipr s
Municipal A1coholic Beverage Ordinances ,
including hours of sale' shall prevaif'

TLre Township of Lopatcongr s Ordinances
referable to heaLth, zoning, safety and
building requirements will , of course,
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ments between appellant
Resolution was ProPerlY

aid Council, save whether
nassed. in accordance with
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or not the
local ordinance.

control those protions of the licensed
premises in its nuniciPality.

Having disposed of the various allegations ??ll1il:9--Yithitt
the Townshii of Lopaico"*;; a'catlon, io judiciable,issue would
;;"i-i;-a;terminition if l,oilt"one weie a proper partv to this
anoeal.

-II-

Hoi Chow Chan, the Manager and Corporate Officer of .the
restaurant ana prernisei-"t"ghE-to te lic'ensecl, testified i1 gupnort
;i-fi;-;ipelian-t-trra[,-up-16 tle present time; the restaurant has

i-""riit.-d.'ibrovin-bagging" of wine- and beer by.its. patrons, and has
Er.i,""iJ"""a-no probiEns] The appellant has,- in the past,.operated
i;il;;:i;;;"i"a' """t""rittts itt F-ennsylvania, and. is experienced' in
tirJ-""offets attendant to this type of an operation'

ApparentlyrfromtheResolutionofAprill'1,1978-andthe
n:.nuteJ'of the iuiy lO, lgZg meeti-ng, forwaided to this Division
*,i"t-"o""" of iti vtay 17, 1978 letter, there. exists no,disagree-

The language of the Resolution indicates that the Council
has no reservEtiSns regaraing appellant r which is further evidenced
tv tft" affirroative votE of tfie h-a;ority of those present and
plrticipating that evening.

Itwouldbeanexerciseinfutilitytoreconmend.remandin
tnis instanJ", "" the Council- had an opp-ortunity to address. itself
i"-irt" appri.cation once again' on May 16, 1978, -at^a speci^a1
,""ii"s-;li1ed so1ely for-that purpoie. fnstead of clarifying or
;i;;il;e-iti-poliiioi,-it toor ihe- action hereinbefore described.

T thc'cfnre^ recomnend that the action of the Torvn Council
or tne-io#""i-Frriiripsburg denying appellant's application for
Derson-to-person and blacelto-piacE tiansfer of subject P1-enary
fi;i;ii i;#;;ii";iii""i" be 'reversed, and that ar order be issued
.ii"""ti"J i6!-To.'^.n 6-gt"ttt saia transiers in accordance with the
aoolications filed therefor.

Conclusions and Order

Written Exceptions to the Hearerts Report were filed 
-on

behalf of Lopatcong i-wnship and written Answers were submitted
i["".io-uv aipetlait, pursuint to N.J.A'c' I1:2-I7'14'
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In its first Exception, Lopatcong Township subnits that
it hai standi-ng to oppose tlie application of -appellaTt aTd be
joinea as a paity re3pondent. I-am persuaded and determined
ftat it is eirtitied to raise objections to the application,
and, rrnder the specific facts herein, function as a party-
respondent.

Where a license transfer, if approved, would result il 
.

a nunici-pality having a porti6n of the licensed premises within
its juri;diction, it-woul-d be anomolous not to- permit such.
muaiEipality to iroice its comments thereon. .Thus, I.recind.
anv nrior obinion I have rendered herein on this subject and
reie-ct that^ portion of the Hearerrs Report which differs from
th6 above. ilowever, since Lopatcong Tovmship -did. participate
in the de novo appeil. both parties have briefed the i-ssues
in fulllafrFthe- uttiirate outcone is not affected by this pro-
ceduraf issue, I find that this does not represent-sug! 1t3!-
erial changerr'as to warrant oral argument. -N.J.A.C. l3z2-17.14 (f)'

Lopatcong Tovmship further argues that the record as a
whole d6es noi support the appellant's application, and the
Hearer failed to idequately treat the testinony of objectors.

f have reviewed and analyzed the testinony gf obiectors
at the hearing below and in this Division. In addition to
oral argunentE from several counselr-Neil Corley' a police 

.
officer'of Lopatcong Township; Mrs. Gi1lr a Lopatcong ^Tovmshipresident and Mayor Fulerm of- Lopatcong Tovnship testified.
In substance, tirey raised traffic, policing and a-dequate pubJ-ic
outlet issued whi;h, to a large extent, are speculative.

I find that the current parking spaces j-n the mini-mall
(94) appear to be adequate foi the five businesses therein t
oariiciriarfv since th6 other businesses generally close around
'6:OO p.m. ilhatever ingress and egress pioblems exist to Route
22 wlil- continue and will not like1y be exacerbated by the
business expansion of the proposed licensee. Thus r I reiect
this Exception as without merit.

The contention of Lopatcong Township that it will be
strippea of its policing irowersl hours regulations- and general
se1f'--rule powers- under vaiious Alcoholic Beverage. Laws, Mun-
icipal Law- and Constitutional provisions is rejected.

While I am mindful of the concern of the Statutory ob-
ligation of the Township of Lopatcong.to police a licensed.
prEnises which it does irot lic-ense, it is ass'med that it does,
in fact, tax the 80% of the facility in its municipality.
tt permitted or suffered said strr:cture to be built on mrmicipal
bo"'d"rs. It issued, at some point in time, a building perrnit
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to appellant vrhen it took over the adjacent mini-nall store'
i"rri-ciions of the Alcoholic Beverage Law can and should be
;;i;;tba to the Town of Phillipsbur['s issuilg authoritv' rn
iire 

- 
event that dissatisfaction- results fron the actions or

i"."iio"" of the sa1d bodyi recourse will exist in this Division.

Similarly, within the Alcoholic Beverage.Law, I find nc
orovilioni *ri6h requires that the non-li-censing issuing auth-
6tii"-"o"""nt to suih licensure under N'J's'A' f5:1-16; and
i-ao""ofiina w..l.s.A. 4ot43-72 and 43-73 to be dispositive'
iftJ", i dismiss these Exceptions to be without nerit.

The oroofs as to other avai]-ab]-e sources of alcoholic
tev"riEes-cotrlii.t"tea i rere recitation of other licensees and
irreir-i""*:.mity to the proposed ]icense^d Premises' . Such evi-
dence does not- support a preponderant finding of adequate
service of the publicsr need, 5g! judice. .converseryr.rne
aDplicant described the existing restaurant busl-nessr -l-Es

"iiu"iio", 
and j.ntent to serve ilcoholic beverages, if.per-

mittea. 'lhere was a naiority of support of voting members
ior tfie transfer by the-Coun6i1 , although such naiority vtas
insufficient to pals the applic6tion. fh-e respondent produced
no evidence in support of its deniaf at-the de 4Drvo nearlng'
i- f ittO ttiit tire airirf icant appears quali f ied, -antL-Eas_ established
ii.ai tr." action o"f- respondeirt was erroneous and should be re-
vers ed.

Having carefully considered the entire record hereint..
incluaing Ehe transciipts of the testinony, the-exhibits' the
written Eumnations and- briefs of appellant and Lopatcong-
i;*tshtp; the Hearerrs Report, the-v',ritten Exceptions filed
bt i;Fi6o"g Townshi-p and-+he-written Answers submitted thereto
bir apbellanE. I concirr in the find.ings and recommendations of
tire i{-earer, 6xcept as heretofore noted, and adopt them as my

conclusions herein.

Accordingly, it i-s, on this 22nd day of March' 1979'

ORDERED that the action of the Toun Corlncil of the Tovn
of Phiffipsburg be and the same is hereby .reversed, and,said
Council bi and-the same is hereby directed to grant said trans-
fers in accordance with the applications filed therefor'

JOSEPH H. LERNER
DIRECTOR
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3. APPELIATE DECISIOIS - FACES, INCORPORATD v' vIEsT oRAllGE '

PAGE 9.

Faces, Incorporated
t/a Creation,

Appellant'
vs.

Municipal Board of Alcoholic
Beverage Control of the Town
of West Orange,

Ro <nnnd on.|-

Maurer & Maurer, Esqs., by Barry D. Maurer, Esq. r Attorneys
for Appellant.
Joseph C. Dooley, Jr., Esq., by Matthew J. Scola, Esq.,
Attorneys for Respondent.

BY THE DIRECTOR:

The Hearer has filed the folJ-owing report herein:

HEARERIS REPORT

This is an appeal fron the action of the Municipal
Board of Alcoho]-ic Beverage Control of the Tovm of West
Orange (Boaro), which, on Jrrrre 20, 1978, denied appellant's
application for renewal of its Plenary Retail Consumption
Li'cense # O722-31-O17-OO1 , for premis-es 410 Eagle Ro-ck Avenue,
West Orange.

In its Resolution of Denial, the Board stated that it
preceives no reason to modify or reverse its earli.er Resol-
ution of Non-Renewal for the year 4977-78 and, therefore, it
once again refused to grant appellantrs application for
renewal for the forthcomi-ng license period, I97B-79.

Appellant contends, in its Petition of Appeal , that
such finding is erroneous, based so1e1y upon the Boardrs
prior year's denial of license renewal, which action was
appealed to and was then sti11 pending final Resolution by
the Dj-vision of Alcoholic Beverage Control. It further alleges
that final di-sposition of appellantts appeal from denial of
renewal for the 1977-79 licensing period must apply with
equal force to the present appeal fron the denial of renewal
for the 1978-79 licensing period.

ON APPEAL

CONCLUSIONS

AND

ORDER
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Answer 1n the forn of brief letter

1978 in Facesl Inc. v. WeC!,qrq4ge.' BulJ-etin ZJIO, I1.'em 2'

The Boardrs Answer was in the forTl 01 a oraer rerle
wrrerein- i!- repeats and -incorporates, by relerencer 1^!9

[;;;t to the- earlier (L977-18) Petition of Appeal filed
by the appellant.

On filing of the Petition of Appeal , the-Director
of this Division, by Order dated June 28r.1978, ^extendedthe subject license pending the deterrni-nation 01 tnls appear'

A de novo hearing was held in this Divisionr wi'th 
-

full opF6rffiTty affoided the parties to introduce evidence

""a 
to' Lross-exinine witnesses-, pursuant to N.J.A'C' L7z2-17 '6'

mo-ott" lvas produced; the hearirlg being linited soley to pre-
sentation of 1egal argument.

On Novenber 2, !978, the Director issued his Conclu-
sions and Order in'the eirlier appeal, granting renewal
of appellantr s license for the ]-977 -78 licensing period nunc
protirirc subject to certai-n special conditions'

Inasmuch as the Board presented no reason for its
action, save its position taken earlier, there is.now no
justiciable issue before this Division for resoluij'on'

I. therefore ' reconnend that an order be entered re-
versini the action of the Board and directing that t-he.license
be iss[ed, subiect however, to the same spe-cial .conditions
oraeied ait:-xed to appellantts license by the Director-'s
conclusions and order- dated Nover,bet 2' 1978r as though set
forth herei-n at length.

Conclusions and Order

Written Exceptions to the Hearerrs Report.were- filed
by the parties by way of incorporation of previous letters-r-
r6roran'da, notions aird argument in the predecessor appeal No'
4126, pursuant to N.J.A.C. a7:2-47.l.4.

These Exceptions have been resolved in -my. deterrni-nation
in the prior ap-peal concerning the same subject lic^ense for,
t}.e lgTi -78 li-c-ense tern. I Incorporate same as i-f set forth
hereii at length. See Conclusions- and Order of Novernber 2,

I further supplement sane by incorporation of rny reply
dated January 19r 1979 aeny:.ng appelJ-antrs request to reopen
the subject appeal hearing. See Bcttibit A arinexed herelo'

Having carefuJ-J-y considered the entire record herein-r in-
cluding thE transcriits of the testj-mony, the exhibits' the
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Hearerrs Report and the Exceptions fi]-^ed thereto, I concur.
in-tfre finaings and reconmendations of the Hearer and adopt
then as my conclusions herein.

Accordingly, it is, on this 10th day of April' 19791

ORDERED that the action of the Municipal Board of Alco-
holic Beverage Control of the Town of West Orange be and the
sane is hereby reversed; and it is further

ORDERED that the Municipal Board of Alcoholic Beverage
Control of the Town of West brange be and the s arne is hereby
directed to renew appellantt s P1enary Retail consunption License
oilz-ll-ov-oo1 for- tne t97e-79 license term,-in accordance
with the application filed therefore, expressl-y subJect lo
the imposition of the following special conditions annexed
thereto :

l'1 \ Thor.'o eha]'l he nO trdisCOtheqUerr
\J,/

tvpe operations permitted on any floor
oi' the- licensed iremises, and

(2) The permissible uses for the se-
cond floor of the licensed premises
sha11 only include :

(a) Use for grouP social activ-
ities, such as weddings r banquets
and the liker and/or

(u) Use as a restaurant with a
cocktail lounge, limited dancing
anA ni ah*a'lrrl,r twe entertairrment,rlf 6rr ev+ss

as herelnbefore deiined, which
additional terms are incorporated
herein by reference, as if set forth
at length.

JOSEPH H. LERNER
DIRECTOR
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4. APPELTATE DEcrsrots - BAR InR ' rNc'

Bar IIar, Inc . t

APPellant'

1'. PBTTT AI{BOY ET AI,'

Municipal Council of the
City ol Perth AnboY and Harbor
Light Tavern & Liquor Store,
Inc.,

Respondents.

....:
Wilentz, Goldman & Spitzer, Esqs. ' by Stephen E. Barcant
Esq. , Attorneys for APPellant.
nudeie L. Goc-e1jack, biq., Attorney for Respondent-City of
Perth Anboy.

BY THE DIRSCTOR:

The Hearer has filed the following report herein:

HEARERIS REPORT

This is an appeal fron acti-on of the City Coun-cil-of -the City of Perth-i\mboy (hereafter.Cor.rncil)-wh19h, by-Resof-

"Iio" 
aiteA septenber '5r-1978, denied appellant's apqli.cation

for a person-to-person and place-to-pl-ace transrer o1 PJ-enary
Retail- Consunpti6n License No . 1216-32-037 -OO2,'from Harbor
Light Tavern bnd Liquor Store to appellant and from and to the
laile licensed premis-es at 274 Front Street, Perth.Amboy-with
ihe only diffeience being a premises enlargement to include
a rear iatio not included in- the immediate prior license
renewal.

The factual background giving rise to the subject denial
i.s not disputed. The-appe1l-nt i- purchasing -a tavern business
that once had included as part of the licensed premises a.
oatio in the rear. This p-atio was heretofor damaged by storms
i.ta ras not included within the description of the licensed
prenises at renewals thereafter. The purchaser of the license
how wishes to include that now-repaired patio. Hence a.prenises-
enlargenent required the subject place-to-place application'
In coisequence 

-of appel1antti des-ire to en'l arge the licensed
premises. the application for both person-to-person and p-Lace-
fo-p1ace'was fli-eO as a joint appli-ation pursuant to N.J.A'C'
11.2-7.I4. That regulation provides as follows:

ON APPEAI

CONCLUSIONS

AND

OH.DER
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Transfers of license both as to person
and place nay be applied for simul-taneousry
and in a sinEle application; but if there
is such corobined application fo? person--
to-person and plac-e-to-p1ac^e trans fer-, the
lic'ense shal1 not be transferred to the
.ppiic"nt unless the place-to-place,transfer
ii'also affected. (r.rnderscore added)

A de novo hearing was held in this Division pursuant to
N.J.alcirT---t7.6, ai which the parties were pernitted to--
it tioarrce evidence- and cross-exanine witnesses' However t since
tr.e- iJiue was reducJd to the interpretation of the aforesaid

""g"i"iio", 
witnesseJ were produce-d for the sole purpose of

relatine that issue.

ftrl appefr-antrs president and so1e. stockholder, -Barry-no"."s;rteil lestifie'd that, prior.to ll.".n9ari1q !9191"*!hu
Councll . he'vigorously endeavored to withdraw the place-Eo-
;i;;-ilt;ion 5f tt" Lpplication. The attenpt to withdravr
#;";"#;;;["dio""'t[-e-council and was aenl-ea on the belief
iii"tiru-C"t-"ii-itt"t it had no power to hear the partial appli-
cation.

The counci.l elicited testJ-mony of its C1e1k'- ttgLol$. P'
nrnu"iin..-who indicated that he hid conmunicated with this
iji?i"i""-i"i.or to advising the appellant that the application
,uoufa fta.t'e to be denied. -He had- based that advise upon in-
formation he had received.

Theissueherej-nisfurtherdistilledtothesolequestion
whether the applicant nay withdraw a part of its joint appli-
i-"ii""-u6i"rJ'hearing orl co.tttersly, is the Council required
i;-e;t"fiile ttre entire ipplicatioii-as filed' or none at all'

Thc nertinent regulations, N.J.A.C. 13z2-7.4 and N'J'A'C'
tl z z-i'."6 5;; 

-;fr li"ii'i;-p";;i,iding trle issuins authoritv or
the Director from making i split d6termination on a combined
application. However, fhese' regulations are silent respecting
;t;-;isht-;i tir" parties to wit[draw part of their applications.
Certai.iry, it canirot be 1ogica11y-argu.ed that-an applicant nay
nnr hc*r.c ar:ti on is-talefi, witirArail his application in toto 'tLv e t evrv-

In 6o doing, the applicant would lose a-portion or hr-s,appr1-
c"tion ieel'Uut woirid o tfter.^ti s e renain in the same posture as

UJfor" the'application was published and filed'
Counsel for appellant cites Dilkes v' ??lac9?str.53

N.J.L. 551 (Sup. Ct. 1891) ?nd @ v' 'A't-Lanttc ulrv'oi-mli.i. -gi- (3"p. ctl-ieesl, b@thesis
i6.i - ;-;p6iiditi6rr-riy-t6-ritrraravrn any time before action is
taken thereon.
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The Council cannot seriously contend tlgt +lf oT-99
putri6l-wJiid-""ri"" 

'i';-. ;yE -6v- i!9, ltP"ll3l' :^Y:.!+3"iX3:5i";;;+ ;;"it"-;;;ii".{i"ii'. ifie-ipperr:li ::**.:3:**+{ hu""

' 77 N.J. sulgr.

Xia*iiri5'io"E-""tnine' in respect to its fiscal posture'

Nor would the public be affected negatively by a with-
drawal of part or a 66iluinea appri-cationl tr the i'ithdrawal
r""-pni." io the *"nicipir acti-on, the.anplicant would be

left as before, "" "oir-a-lrre-p"uiic. 
Ad-e-quate notice had.been

ii"ii[.a-i";- ;;";ipi";i-*"iit-"" ob3ections- as to the remaining
person-to-person applic"iion. -The-Regulations, N:{-'A'9.'
it'r>:1.i4 ina n.,r.?r.c .-it;2-+.0 are n6t.so inflexible that a

i6"tio" or--an appi.ic"iioi cannot be stri-cken before hearing'

With respect to the person-to-person application' -testi-
,orrr, "u"--""ieiveA 

:-tt iiiis'Oi.riilo' ifrat all- investigations and

;;ii";;";i"* *iirt """p""t io appel:.ant had been completed'
6"i"""f io"-ioi[ p""ii-u" 

"or""a^e-a 
tnat there was n9 euestion

"iTiiEri"itt;s 
qu-"riiicitio"s to ho:-d a license; the rejection

had been based, "" p"""i"""ty inalcated, on the place-to-p1ace
portion of the aPPlication on1Y.

In its defense to the appeal, the respondent Council
urEed consideration ;i ih; uiirsrai circumstances in the natter.
ii,3"dliv'i"*i;;-;;;"t-of tn" land upon which the licensed
;;*i;;; ire located. 

-ttt"t land had been acquired under- a
6ilH";;#"P;;;;;;-;.diAi.a-6 the beautirication or- the
rii"rrront. rr:6 renovar-Jf appellantrs premises is a long
term goal of the Council.

Testinnony with respect to the tenancy arrangernents be-
tw"en-iite-ciiy ana appei1ant was not received as it v/as nol
relevant to the tu"i!-i"""". so ro"g-as the license is 1ega1}y
i;;;i;d where it isl-trre city, as laidlord, cannotlse-i-ts
a;"i;i oi appellantis applicition as a means or a rorum an

irri"[-t"- "iiiore ri.err"'e' reductions or forc j-ng tenant evj-ction.

Thus, I find that tJ:e appellant has successfuJly net its
otli-saiioi, or estauiisirine ihit the action 9f !-he- goYtt"+] Xt:- .
erroieous and should be reversedr pursuant to I\'J 'v'A' L2'1-LI '.,'
I reconmend that the Director reveise the action of the Council
and direct trre counill-lo-appro"e the person-to-person. transfer
of ttt" subject ficense in aiiordance with the application filed
therefor.
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No written Exceptions to the Hearerts Report were filed
pursuant to N.J.A.C. I7:2-I7.14.

Having carefully considered the entire record hereinr.-
includins Ehe transciipts of the testinony, the exhibits'-the
1egal meioranda of the parties, and the Hearer's Reporl, l-

coi"ur in the findings and reconrnendations of the Hearert
and adopt them as ny conclusions herein.

Accordingly, it is, on this 2nd day of April' 19791

ORDERED that the action of the Municip-al Council of,the
Citv of Perth Amboy in refusing to pemit the appeL-Lant to
witirdraw its placelto-p1ace transfei applicati-on and denying
appeff-antts airplicatioit for person-to-person transfer be and
th-e sane is heieby reversedl and it is further

ORDERED that the said Council be and the same j's hereby
direcied to approve the person-to-person transfer to appellant
in accordance-irith the application filed therefor"

JOSEPH H. LERNER
DIRECTOR
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5. STATE I,ICENSES . NE9I APPTICATIONS FI''D'

Illva Sa,rorno Inc.
200 Cleanriew Avenue
Aadta[ Cente!
Edleon, Nen Jersey

Appllcation flled October \, '1979
for plenarlr rtbolegale license.

Dalt International Iac.
150 Sylvan Avenue
Eoglewootl Cllffsr New JereeY

Appllcation filed 0ctober \, 1979
for place-to-place traasfer of
lJine ttholesale Llcenge 31100-26-675-001
to lncluile a warehouse at 12 Mileed Wayt
Avenel, New Jersey.

&mio Beatrice
1083 E. 22ntt Street
Paterson, Nev Jereey

Appllcation filed 0ctober 9, 1979
for llnitecl vholesale llcenee.

C1lck Co4roratlon of Anerica
t/a Unwineder
5L9-55 South 3loaalway
Gloucester, New Jereey

Application filed October 2\' 1979
for pereon-to-person transfer of
Plenary llinery licenee 3l+00-21-710-001
fmn ?-Up Bottling Coopany of Ca,nden.

Joseph H. t erner
Director


