
INDEX.

PAGE

Notice of Appeal from judgment of Supreme
C o u r t . / . . . . . . . ................................................. i

Grounds of Appeal...........................................  II
State of Demand........................................     1
N o t i c e . . . . . . . . .......... *...................... .................. .. 2

Schedule “ A ”— Interrogatories............  3
Affidavit for Commission................................   5
Docket.............. -. ................................................... 7
Notice of Appeal from judgment of District

Court.,..............................   9
Specification of Objections...................................  10
Evidence................    12
Motion for Non-Suit...............................................  18
Defendant’s Requests to Find as a Fact..........  48
Defendant’s Requests to Find as a Matter of

Law................................   49
Certificate...................................     58
Opinion of Supreme Court..................................   59
Rule for Judgment............................      66

Te s t imo n y .

P la in tiff:  *

Emil Germanus—
Direct.............................................................. 13
Cross......................................   13

Recalled :
Direct . . . . ...................................................... 38
C ross.,.................. .......................................... 38

Jacob Katcher—
Direct........................................    1 7



D e f e n d a n t :
PAGB

John J. O’Dennin—
Direct................................................................  21
Cross................................................................ 26

W . A. R eilly -
Direct......................   29
Cross................................................. .. •  -----  32

William A. Metcalf—
Direct........................................................ - • • 34
Cross............................... .. • • ........... .. 37

Recalled:
Direct..................................... ........................  45

W m . H. Kennedy—
Direct................................................ - ...........  40
Cross................................................ .. * • • • • • 43

E x h ib it s .
Offered Printed 

page page

Exhibit P -1— Receipt..........................   13 51
Exhibit D -l for Identification.—Ad-

vice of Cable Money Orders.. . . . . .  21 52
Exhibit D-2 for Identification.—Cable

Remittances.................................... .. 54
Exhibit D-3 for Identification.— Letter, 

Russo-Asiatic Bank to American 
Express Company, dated Petro-
grad, Nov. 13, 1917.......................   37 55

Exhibit D-4 for Identification. —Tender. 38 57



I

Notice of Appeal.

Served— Dec. 31, 1918. 
F iled— Jan. 2, 1919.

¡fn» Ifrattg pulirme ®«nd.

P l e a s e  t a k e  n o t ic e  that the defendant-appellant 
in the above stated cause* hereby appeals from the 
whole of the judgment entered therein to the New 
Jersey Court of Errors and Appeals in the last re-
sort in all causes.

Dated, D ecem ber 30, 1918.

A me r ic a n  E x pr e s s  Co mpa n y , 
Defendant-appellant.

Ja c o b  K a t c h e r ,
Plaintiff appellee,

vs. Not ic e  or Appea l .

On Appeal from First 10 
District Court of 
the City of Newark.

To Ph il ip J. Sc h o t l a n d , Esq.,
Attorney of Plaintiff-appellee:

20

L in d a b u r y , De pu e  &  Fa u l k s , 
Attorneys of Defendant-appellant.

30
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II

Grounds of Appeal.

Served— Jan. 24, 1919. 
F iled— Jan. 25, 1919.

NEW JERSEY COURT OF ERRORS AND 
10 APPEALS.

Ja c o b  K a t c h e r , 
Plaintiff-Appellee,

On Appeal from  
the Suprem e 
Court

v.  ̂Grounds of
Appeal.

A me rican  Ex pr e s s  Co mpa n y , 
D efendant-Appellant.

20

The appellant states the follow ing grounds of ap-
peal:

1. The Suprem e Court sustained the action of the 
trial court in denying the appellant’s motion for 
non-suit, which motion w as based upon the ground 
th at the appellee had failed to prove the contract al-
leged in the state of demand.

30 , , . ,  ,
2. The Supreme Court sustained the finding of the

trial court th at appellant agreed to deliver the 
rubles sold to appellee, to one Fese K azsur, the per-
son named by appellee, which finding w as not sup-
ported by any evidence.

3. The Supreme Court sustained the construction 
placed upon the contract between appellant and ap-
pellee, by which construction the appellant was

40 obligated to deliver the rubles purchased by appellee,
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Grounds of Appeal.

whereas the undisputed evidence showed that said 
contract was a contract to rem it said rubles to the 
person named by the appellee, through the Russian 
Post Office, and in accordance w ith the rules and 
regulations of said post office.

4. The Supreme Court sustained the action of the 
trial court in denying the application of appellant 
to take the deposition of R. Jacobsen, which denial 
was based upon the ground that the questions which 
appellant proposed to ask said R. Jacobsen were ir-
relevant and im m aterial.

• .  i j i ,

5. The Supreme Court sustained the action of the 
trial court in overruling the tender of proof made 
by appellant of the facts proposed to be proven by 
R. Jacobsen, which tender was made by appellant 
and permitted by said trial court to the same effect 
as though a witness com petent to answ er the ques-
tions annexed to the notice of application to take 
the deposition of said R. Jacobsen, and each of 
them, had been sworn in behalf of appellant and 
each of said questions had been asked and overruled 
by the court as im m aterial and exception duly 
taken.

6. The Supreme Court sustained the action of the 
trial court in overruling the follow ing question, 
upon the ground that such question w as im m ate-
rial:

“  Did the Am erican Express Com pany have a 
credit with your Bank on Septem ber 13, 1917?”

7. The Supreme Court sustained the action of the 
trial court in overruling the follow ing question, 
upon the ground that such question was im m aterial:

“ I f  so, for w hat amount?”

10
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G rounds of A ppeal.

8. The Suprem e C ourt sustained the action of the 
trial court in overru lin g the fo llo w in g  question, upon 
th e ground th at such question w as im m aterial:

“ On Septem ber 13, 1917, or thereabouts, did 
you  receive instructions from  th e A m erican E x -
press Com pany to rem it one thousand rubles to 
one P ete K aczu r, at Berezhnica, L u ck  W o ly n ? ”

9. T he Suprem e C ourt sustained the action of the 
trial court in overru lin g the fo llow in g question, 
upon the ground th at such question w as im m a teria l:

“  I f  such instructions w ere received on an y  
other d ay than  Septem ber 13, 1917, state the 
date on w hich th ey  w ere received?”

10. The Suprem e C ourt sustained th e  action of 
20 the trial court in overruling the fo llow in g question,

upon the ground th a t such question w as im m a-
terial:

“  H ow  did you  receive these instructions? by 
cable, m ail, telegraph or otherw ise?”

11. The Suprem e C ourt sustained th e  action of 
th e  trial court in overruling th e  fo llo w in g  question, 
upon the ground that such question w as im m a-
terial:

80
“  I f  you  received them  b y  m ail, cable, tele-

graph or in an y  other w ritten  form , h ave you  
th e origin al m essage?”

12. T he Suprem e C ourt sustained the action of 
the trial court in overru lin g the fo llow in g  question, 
upon the ground th a t such question w as im m a-
terial:

“  I f  you  h ave not th e original m essage ex -
plain w h y  it  is im possible to produce it?”40
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13. The Suprem e C ourt sustained the action of 
th e trial court in overru ling the fo llo w in g  question, 
upon the ground th at such question w as im m a-
terial:

“  If you  h ave th e  original m essage please 
produce it and read its contents or such part 
th ereof as g ives directions w ith reference to th e  
rem ission of rubles to P ete K a czu r.”

14. T he Suprem e C ourt sustained the action of 
the trial cou rt in overru lin g the fo llo w in g  question» 
upon th e ground th a t such question w as im m a-
terial :

“  I f  you  h ave not the original m essage, have 
you  a copy o f it?”

15. T h e Suprem e C ourt sustained the action of 
the trial court in overru lin g the fo llow in g question, 
upon th e ground th at such question w as im m a-
terial:

“  I f  you  h ave neither the original nor a copy 
of the m essage, and h ave explained w h y it can -
not be produced, state w h a t instructions it con-
tained as to the transm ission o f rubles to P ete 
K aczur?”

16. The Suprem e C ourt sustained the action o f 
th e trial court in overru lin g  the fo llo w in g  question, 
upon th e ground th a t such question w as im m aterial:

“  A fte r  th is m essage w as received by your 
B an k  w h at w as done in order to carry  out the 
instructions and w hen w as it done?”

10
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17. The Suprem e C ourt sustained the action of the 
trial court in overru ling the fo llow in g question, upon 
th e ground th at such question w as im m aterial:

“  In  w h at m anner w as the transaction  entered 
j q  upon the books of your B an k w hen these in stru c-

tions w ere received?”

18. The Suprem e C ourt sustained the action of the 
trial court in overruling the fo llow in g question, upon 
the ground th at such question w as im m aterial:
t !'• ' 'u'->

“  Did your ban k send to Pete K aczu r the sum  
of one thousand rubles as directed by the A m er-
ican E xpress Com pany?”

20

19. The Suprem e C ourt sustained the action of the 
trial court in overru lin g the fo llo w in g  question, upon 

#the ground th at such question w as im m aterial:

“  In  w h at m anner were the rubles sent?”

20. The Suprem e C ourt sustained the action of the 
trial court in overru ling the fo llow in g question, upon

3q th e  ground th at such question w as im m aterial:

“  W ere th ey  sent in specie, by check, m oney 
order, d raft or otherw ise?”

21. The Suprem e C ourt sustained the action of the 
trial court in overru ling the fo llow in g question, upon 
the ground that such question was im m aterial:

“  I f  th ey w ere sent, do you know  w hether 
th ey  w ere received by P ete K aczu r?”
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22. The Suprem e Court sustained the action of the 
trial court in o veru lin g th e  fo llow in g question, upon 
the ground th at such question w as im m aterial:

“  W ere  th ey received by him?”

10

23. The Suprem e C ourt sustained the action of the 
trial court in overru lin g the fo llow in g  question, upon

. th e ground th at such question w as im m aterial:

“  I f  they were not received by Pete K aczu r 
how  do you k n ow  that fact?”

24. The Suprem e C ourt sustained the action of 
the trial court in overru ling the fo llo w in g  question, 
upon the ground that such question w as im m aterial:

“ I f  they were not received b y  P ete K aczu r, 
w ere th ey  returned to you?”

25. The Suprem e C ourt sustained the action of the 
trial court in overruling the fo llow in g question, upon 
the ground th at such question w as im m aterial:

“ I f  you  were unable to send the one thousand 
rubles as instructed explain  why? (in detail).”  30

26. The Suprem e Court sustained the action of the 
trial court in overru lin g the fo llow in g question, upon 
the ground th at such question w as im m aterial:

‘ I f  you were unable to send them , was your 
in ab ility  due to an y of the rules or regulations 
of the Russian Post Office through w hich th ey 
would have to be sent?”
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27. The Suprem e C ourt sustained the action of the 
tria l court in overru lin g the fo llow in g question, upon 
the ground th at such question w as im m aterial:

“  W as the Russian P ost Office accepting rubles 
for rem ittance to B erczhnica, L u ck  W olyn  at 
th e tim e you received instructions from  the 

IQ A m erican  E xpress C om pan y to rem it one th o u -
sand rubles to P ete K aczur?”

28. T he Suprem e C ourt sustained the action of the 
trial court in overru lin g the fo llow in g question, upon 
th e ground th at such question w as im m aterial:

“  A re  you  fam iliar w ith  the rules and regu-
lations of the Russian P ost Office through w hich 
these rubles w ould h ave to be sent w hich  w ere 

oQ in effect a t the tim e you received these in struc-
tions from  the A m erican E xpress Com pany?”

29. The Suprem e C ourt sustained the action of the 
tria l court in overru lin g the fo llow in g  question, upon 
th e  ground th a t such question w as im m aterial:

“ W h a t particu lar rules or regulations pre-
vented your B an k from  sending these rubles 
to P ete K aczur?”

30 30. The Suprem e Court sustained the action of the
trial court in declining to m ake the fo llo w in g  find-
in g  of fact, num bered 1, requested by appellant, 
although the uncontradicted evidence in the case 
supported such finding of fact:

“ T h at the p laintiff purchased from  the de-
fendant its agent, a credit available in R ussia for 
one thousand rubles, and that the defendant 
agreed to rem it through its Russian correspond-
ent, the sum  of one thousand rubles to Pete40
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Kacjur at Berezhnica, Luck Woln, said remit-
tance to be made by postal money order ob-
tained from the Russian post-office at Petrograd, 
Russia, and sent by mail through the Russian 
post-office to said Pete Kaczur at Berezhnica, 
Luck Wolyn.”

31. T he Suprem e C ourt sustained the action of ip  
the trial court in declin ing to m ake the fo llo w in g  
finding of fact, num bered 2, requested by appellant, 
although the uncontradicted evidence in the case 
supported such finding of fact:

“  That the agreement made by the defendant 
to remit one thousand rubles to Pete Kaczur, 
was made subject to the rules and regulations 
of the Russian post-office.”

32. T he Suprem e C ourt sustained the action of 20 
the trial court in declining to m ake the fo llow in g 
finding o f fact, num bered 4, requested by appellant, 
a lth ou gh  the uncontradicted evidence in the case 
supported such finding of fact:

“ That the usual and ordinary method of 
making a cable remittance of money from the 
United States to Russia is as follows:

The remittur purchases a credit for rubles 
available in Russia, paying therefor the price 30 
fixed by the seller. The seller undertakes to 
remit through his correspondent in Russia, the 
amount of rubles represented by the credit pur-
chased by the remitter, to the person named by 
the remitter at the address given. This remit-
tance is accomplished by means of a communi-
cation sent by cable from the seller to the cor-
respondent in Russia, instructing him to make 
the remittance as above stated. Upon the re-
ceipt of this communication, the Russian cor- 40
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respondent purchases a m oney order a t the 
Russian post-office and m ails the sam e, postage 
prepaid, to th e person designated by the rem itter 
a t  the address g iv e n .”

33. The Suprem e C ourt sustained the action o f the 
trial court in declining to m ake the follow ing finding 
of fact, num bered 6, requested by appellant, although 
the uncontradicted evidence in the case supported 
such finding of fact;

“  There is no evidence in th e case w hich w ill 
support the inference th at the defendant failed 
in an y w ay to m a k e 'th e  rem ittance of one 
thousand rubles to Pete K a czu r at Berezhnica 
L uck W o ly  n, in accordance w ith  its con tract.”

2o 34. The Suprem e Court sustained the action of the 
trial court in declining to m ake the fo llow in g  finding 
of law  requested by the appellant, num bered X:

“ The sale by the defendant to  the p lain tiff 
o f a credit for one thousand rubles available in 
Russia, w as a com pleted transaction on the date 
the receipt w as issued by the defendant under 
w hich the p laintiff becam e the ow ner o f the 
credit in R ussia and the defendant becam e the 
ow ner of the m oney paid for such cred it.”

30
35. The Suprem e C ourt sustained the action of 

the trial court in declining to m ake the follow in g 
finding o f law  requested by the appellant, num -
bered 2:

“ The defendant’s agreem ent to rem it the 
rubles represented by the credit, cannot be con-
strued to obligate th e defendant to deliver such 
rubles. The only duty of the defendant was to 

40 rem it in accordance with the usual practice
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covering the rem ittan ce o f m oney b y  cable 
from  the eastern part of the U nited States to 
R ussia.”

36. The Suprem e C ourt sustained th e action of the 
trial court in declining to m ake the fo llow in g find-
in g of law  requested by the appellant, num bered 3:

“ If the defendant’s Russian correspondent, 
upon the receipt in due course of the cable m es-
sage advising him  to m ake the rem ittance to 
P ete K aczu r, purchased a m oney order for said 
one thousand rubles at th e Russian post-office, 
enclosed the sam e in an envelope w ith  postage 
prepaid, addressed to Pete K aczu r at the ad-
dress given, this constituted  a rem ittance o f the 
m oney in the m anner contem plated by the con-
tract, w hether or not Pete K aczu r ever received 
the m oney order.”

37. The Suprem e C ourt sustained the action of 
the trial court in declining to m ake the fo llow in g 
finding of law  requested by the appellant, n u m -
bered 4 :

“ If, a fter the Russian postal m oney order 
had been sent by the defendant’s Russian corre-
spondent to Pete K aczu r at the address given, it 
w as returned by the post-office authorities to 
the defendant’s Russian correspondent as unde- 
liverable, it becam e the duty of the defendant 
to hold to the p la in tiffs  account and subject to 
his order, the credit purchased by him  for one 
thousand rubles or at the p lain tiff’s request to 
return to the p lain tiff the equivalent o f the said 
credit in A m erican  m on ey.”

38. The Suprem e C ourt sustained the action of 
the trial court in declining to m ake the fo llow in g

10
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finding of law  requested by the appellant, num -
bered 5:

“ The purchase of a credit available in Russia 
for one thousand rubles w as complete when 
made, and if, because of a depreciation of rubles 
pending the tim e w hich elapsed betwreen the 
tim e of purchase and the return of the same to

10 the defendant’s correspondent as undeliverable, 
said credit became of less value when measured 
in term s of Am erican money than the sum paid 
therefor by plaintiff, the loss occasioned by such 
depreciation upon the re conversion of such 
credit into Am erican m oney m ust be borne by 
the p laintiff.”

39. The Suprem e Court sustained the action of the 
trial court in declining to m ake the findings of fact,

2Q numbered 1, 2, 4 and 6 inclusive, requested by ap-
pellant, although the uncontradicted evidence in the 
case supported such findings of fact.

40. The Supreme Court sustained the action of the 
trial court in declining to m ake the findings of law  
requested by the appellant, numbered 1 to 5 in c lu -
sive.

L in d a b u r y , De pu e  & Fa u l k s ,
A ttorneys of appellant.

30

40



S t a t e o f D e m a n d.

( Fil e d A p ril 2 6 / 1 8 .)

if w'.at H istri ci C o urt of t h e Cit y of §i c w ar h.

J a c o b  Ka t c h e r ,  |

P l a i n tiff J 0 n C o n t r a c t.

v s. ( S t a t e  o f

(
D e m a n d .

■ ¡k;

T h e P l a i n tiff d e m a n d s o f t h e D e f e n d a n t t h e s u m 

o f F o u r h u n d r e d d oll a r s, f o r t h a t, o n t h e E i g h t h 

d a y o f S e p t e m b e r, 1 9 1 7 , pl ai n tiff d eli v e r e d t o t h e 

d e f e n d a n t t h e s u m o f O n e h u n d r e d a n d n i n e t y - f o u r 

d oll a r s a n d fif t y c e n t s, w hi c h t h e d e f e n d a n t u n d e r -

t o o k t o d eli v e r t o T e s e K a c zi e r a t B a v e z n i c a L u c k -

i n g W o l y a c k, R u s si a. A n d f o r t h a t, t h e D e f e n d a n t 

h a s n o t d eli v e r e d s ai d m o n e y a s it u n d e r t o o k t o d o, 

a n d alt h o u g h o f t e n s o r e q u e s t e d, h a s r e f u s e d t o r e -
t u r n s ai d m o n e y t o t h e pl ai n tiff.
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a n d t h e c o s t s o f t hi s s uit t o b e t a x e d.

P h il i p  J. Sc h o tl  a n d

A t t o r n e y f o r P l ai n tiff.
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3 0

4 0
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Notice.
(A c k ’d June 13/ 18.)

F IR S T  D IS T R IC T  C O U R T  O F  T H E  C I T Y  O F
N E W A R K .

Ja c o b  K a t c h e r ,

Ta k e  n o t ic e  th at we shall apply to the F irst D is-
trict C ourt of the C ity  of N ew ark, at th e C ity  H all, 
on F rid ay, the 21st day of June, 1918, a t 10 o’clock 
in the forenoon or as soon thereafter as the C ourt 
can attend to the sam e for a com m ission to exam ine 
R. Jacobsen, a m aterial w itness in this action w ho 
resides in the C ity  of P etrograd , in the C ountry of 
Russia, and the defendant intends to nom inate 

30 R oger C. Tredw ell, A m erican  Consul at Petrograd, 
as the com m issioner to whom  the said com m ission 
shall be directed. A n n exed  hereto and m arked 
Schedule “  A ” is a copy of the interrogatories in -
tended to be annexed to said com m ission on the 
part of the defendant.

10

A me r ic a n  E x pr e s s  Co mpa n y , 
a corporation o f N ew  Jersey,

vs.

D efendant.

P lain tiff,

Notice.

20

To Ph il ip J. Sc h o t l a n d , Esq.,
A tto rn ey  of P la in tiff.

Si r :

Y o u rs  respectfu lly ,

L in d a b u r y , De pu e  & Fa u l k s , 
A tto rn e ys for D efendant.

40 Dated, June 12th, 1$18.
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N otice— Schedule “ A ” .

Schedule “ A ”.

F IR S T  D IS T R IC T  C O U R T  O F T H E  C IT Y  O F
N E W A R K .

J a c o b  K a t c h e r , \
P la in tiff, I

yg ( Interrogatories to be
> Propounded to R.

A me r ic a n  E x pr e s s  Co mpa n y , ( Jacobsen- 
a corporation of N ew  Jersey, \

D efendant. /

1. W h ere do you  reside?
2. A re  you connected w ith  the R usso-A siatic 

Bank?
3. I f  so, in w h at capacity?
4. A s  such have you  a n yth in g  to do w ith the re-

m ission o f m oney or credit from  A m erica  to Russia?
5. Did the A m erican  E xpress Com pany h ave a 

credit w ith  yo u r B an k on Septem ber 13, 1917?
6. I f  so, for w hat am ount?
7. On Septem ber 13, 1917, or thereabouts, did you 

receive instructions from  the Am erican E xpress 
C om pany to rem it one thousand rubles to one P ete 
K aczu r, at Berezhnica, L u ck  W olyn?

8. I f  such instructions w ere received on an y other 
day than Septem ber 13, 1917, state the date on 
w hich they w ere received?

9. H ow  did you receive these instructions? by 
cable, m ail, telegraph or otherw ise?

10. I f  you  received them  by m ail, cable, telegraph 
or in an y other w ritten form , h ave you  the original 
message?

11. I f  you h ave not the origin al m essage exp lain  
w h y  it  is im possible to produce it?

10

20
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N otice— Schedule “ A ” .

12. If  you have the original message please pro-
duce it and read its contents or such part thereof as 
gives directions w ith reference to the remission of 
rubles to Pete Kaczur.

13. I f  you have not the original message, have 
you a copy of it?

14. If you have neither the original nor a copy of 
the message, and have explained w h y it cannot be

10 produced, state w hat instructions it contained as to 
the transmission of rubles to Pete Kaczur?

15. A fter this message wras received by your 
Bank w hat was done in order to carry out the in-
structions and when w as it done?

16. In w hat manner was the transaction entered 
upon the books of your Bank when these instruc-
tions were received?

17. Did your bank send to Pete K aczu r the sum 
of one thousand rubles as directed by the Am erican

20 Express Company?
18. In w hat manner were the rubles sent?
19. W ere they sent in specie, by check, m oney 

order, draft or otherwise?
20. If  they were sent, do you know  w hether they 

were received by Pete Kaczur?
21. W ere they received by him?
22. I f  they were not received by Pete K aczur 

how do you know that fact?
23. If they were not received by Pete Kaczur,

30 were they returned to you?
24. If you were unable to send the one thousand 

rubles as instructed explain why? (in detail)
25. I f  you were unable to send them, was your 

inability due to any of the rules or regulations of 
the Russian Post Office through which they would 
have to be sent?

26. W as the Russian Post Office accepting rubles 
for rem ittance to Berczhnica, L uck W olyn at the

40 tim e you received instructions from the A m erican
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Affidavit for Commission.

Express Com pany to rem it one thousand rubles to 
Pete Kaczur?

27. A re you fam iliar w ith the rules and regula-
tions of the Russian Post Office through which 
these rubles would have to be sent which were in 
effect at the tim e you received these instructions 
from the Am erican Express Company?

28. W h at particular rules or regulations prevented
y o u r Bank from sending these rubles to Pete 
Kaczur? 10

Affidavit for Commission.

F IR ST  D ISTR ICT CO U R T O F T H E  C IT Y  OF 
N E W A R K .

A me rican  Ex pr e s s  Co mpa n y ,

St a t e  of  Ne w  J e r s e y )
C ounty of Essex ) SS-:

Jos iah  St r y k e r , of full age being duly sworn ac-
cording to law on his oath says: I am a member of 0̂ 
the firm of L indabury, Depue &  Faulks, attorneys 
for the defendant in the above entitled cause. I 
have been in charge of the preparation of the de-
fense of the said action and have advised the defend-
ant that R. Jacobsen, who resides in Petrograd, 
Russia, is a m aterial witness for such defense and 
that it cannot safely go to trial w ithout his testi-
mony. In September, 1917, the said R. Jacobsen 
was m anager of the foreign money order depart-
ment of the Russo-Asiatic Bank, agent of the de- 40

(Filed 0

Ja c o b  Ka t c h e r ,

vs.

Defendant.

Plaintiff,
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A ffi d a vi t f o r C o m mi s si o n.

f o n d a n t a t P e t r o g r a d, R u s si a, t h r o u g h w hi c h i t 

m a d e r e m i t t a n c e s t o p e r s o n s i n R u s si a. I n t h i s c a -

p a ci t y t h e s ai d R. J a c o b s e n h a d c h a r g e o f t h e r e -

m it t a n c e o f 1 0 0 0  r u bl e s t o P e t e K a t c h e r u n d e r 

i n s t r u c ti o n s f r o m t h e d e f e n d a n t h e r ei n a n d t o t h e 

b e s t o f m y k n o w l e d g e a n d b eli e f i s t h e p e r s o n w h o 

k n o w s w h e t h e r o r n o t t h e c a bl e g r a m s e n t b y d e -

f e n d a n t t o t h e R u s s o - A si a ti c B a n k i n s t r u c ti n g s ai d 

B a n k t o . r e mit 1 0 0 0  r u bl e s t o P e t e K a t c h e r w a s r e- 

.. c ei v e d b y s ai d B a n k a n d w h e t h e r o r n o t s u c h r e m it - 

t a n c e w a s m a d e i n a c c o r d a n c e w i t h s ai d i n s t r u c ti o n s, 

a n d if s u c h r e m i t t a n c e w a s n o t m a d e w h a t s t e p s if 

a n y w e r e t a k e n b y s ai d B a n k i n c o m pli a n c e w i t h 

s ai d i n s t r u c ti o n s a n d f u r t h e r if s ai d r e m i t t a n c e w a s 

n o t m a d e w h e t h e r o r n o t s ai d B a n k w a s u n a bl e t o 

m a k e s ai d r e m i t t a n c e b e c a u s e o f t h e f a c t t h a t t h e 

R u s si a n P o s t Offi c e w a s a t t h e ti m e o f t h e r e c ei p t o f 

s ai d i n s t r u c ti o n s b y s ai d B a n k o r s u b s e q u e n t t h e r e t o 

a c c e p ti n g r u bl e s f o r r e m i t t a n c e t o B e r e z h ni c a, L u c k 

W ol y n, a n d w h e t h e r o r n o t a n y r ul e o r r e g ul a ti o n 

■ i n f o r c e a t s ai d ti m e i n t h e R u s si a n P o s t O ffi c e p r e -

v e n t e d t h e r e m i t t a n c e o f s ai d r u bl e s i n a c c o r d a n c e 

w i t h s ai d i n s t r u c ti o n s a n d w h e t h e r o r n o t t h e R u s -

si a n P o s t al D e p a r t m e n t w a s o p e r a ti n g i n B e r e z h ni c a, 

L u c k W ol y n a t t h e ti m e o f t h e r e c ei p t o f s ai d i n -

s t r u c ti o n s b y s ai d B a n k o r s u b s e q u e n t t h e r e t o a n d 

w h e t h e r o r n o t s ai d P o s t al D e p a r t m e n t w a s a c c e p t -

i n g m ail a t P e t r o g r a d f o r d eli v e r y i n B e r e z h ni c a, 

L u c k W ol y n a t s ai d ti m e o r s u b s e q u e n t t h e r e t o.

T h e d e f e n d a n t c a n n o t s e c u r e t h e a t t e n d a n c e of
Q A

v t h e s ai d wit n e s s a t t h e t ri al o f t hi s c a u s e b e c a u s e h e 

i s a n o n - r e si d e n t o f t hi s S t a t e a n d c o u n t r y a n d d e -

f e n d a n t d e si r e s t h a t a c o m m i s si o n b e i s s u e d t o t a k e 

hi s t e s ti m o n y.
J o si a h  St r y k e r

S u b s c ri b e d a n d s w o r n t o b e - 1 
f o r e m e t hi s 2 1 s t d a y o f >
J u n e, A . D. 1 9 1 8 .  )

G. L. F e r g u s o n  

N o t a r y P u bli c 

o f N e w J e r s e y.
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Docket.

(Dated July 11/ 18.)

F IR S T  D IST R IC T  CO U R T, 

Ne w a r k , N. J.

A me ri ca n  E x pr e s s  Co mpa n y , 
a corporation of New Jersey,

Ja c o b  K a t c h e r ,
Plaintiff,

vs.

Defendant.

Plaintiff’s Costs.
Summons__ 2.10
L istin g...........  1.50
A tty . fe e ---- 10.16

13.76

10

A  summ ons was issued in the above stated cause 20 
on the tw enty-sixth  day of A p ril 1918, returnable 
on the seventh day of May 1918, wherein the plain-
tiff demands of the Defendant the sum of one hun-
dred and ninety-four dollars.

The plaintiff filed his state of demand A p ril 26 
1918.

The summons was served and returned as follow s *

“ I served the within summons A pril 29 1918 on 
E rnest W illiam s, he being the clerk in charge of 
said Am erican Express Co., (inc) by reading it to 
him  and g iv in g  him  a copy thereof.”

Ed g a r  A. Ha r t d o r n , Sergeant at A rm s

M ay 7 This cause was adjourned to M ay 10; 
31; June 21; 27.

June 21 Notice of motion for commission to e x -
am ine witnesses returnable Jun 21.

First District Court. ”
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Docket.

June 27/18 The plaintiff and defendant appearing 
the cause was tried partly at this
time.

June 28/18 The plaintiff and defendant appearing 
the cause w as tried and determined 
at this time.

Plaintiff, W illiam  H. Kennelly, Em il 
Germanus, John 0 . Dennin, W illiam  

10 a . R eilly and W illiam  A . M etcalf
were sworn.

The evidence being closed, the Court 
rendered judgm ent in favor of the 
P lain tiff and against the Defendant 
in the sum of two hundred and three 
dollars and thirty-seven cents, dam -
ages w ith costs; whereupon ju d g-
m ent is entered in favor of the P lain-
tiff and against the Defendant in the 

20 sum of tw o hundred and three dollars
and thirty-seven cents damages with 
costs.

Ju ly  2/18 Notice of appeal filed.

I, Ch a r l e s  R. Ba l d w in , C lerk of the First Dis-
trict Court of the C ity  of N ew ark, do hereby certify  
that the foregoing is a true copy of the record and 
proceedings had in the above stated cause as taken 
from the Docket of the Court D ocket No. 133, page 

30 together w ith  the papers filed in said cause.

Ju ly  11 1918.
Ch a r l e s  R. Ba l d w in ,

[s e a l ] Clerk, F irst D istrict Court,
N ew ark, N. J.

40

c
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Notice of Appeal
(Filed July 2/ 18.)

F IR ST  D IST R IC T  C O U R T OF T H E  C IT Y  OF
N E W A R K .

Ta k e  no ti c e  that the defendant, Am erican E x -
press Com pany, hereby appeals to the New Jersey 
Suprem e Court from the judgm ent of the First Dis- 
trict Court of the C ity  of N ew ark entered in -the 
above stated action on the 28th day of June, Nine-
teen Hundred and Eighteen.

A merican  Ex pr e s s  Co mpa n y , 
Defendant.

Jac ob  Ka t c h e r ,

vs.

Plaintiff, 0n Contract. 10

/

l No t ic e  o f  A p-
/ P E A L .

To Ph ili p J. Sc h ot l an d , Esq.,
A ttorney of Plaintiff.

Si r :
20

Lin d a b u r y , De pu e  & Fa u l k s ,
A ttorneys of Defendant.

30
Dated Ju ly  1st, 1918.

4:0



10

Specification.
(Filed Oct. / 18.)

N E W  J E R S E Y  SU P R E M E  COU RT.

10
A mer ica n  Ex pr e s s  Co mpa n y , 

Defendant.

Jac ob  K a t c h e r ,

v.

Plaintiff,

Spe c if ic a t io n .

On Appeal.

The follow ing is a specification of the determ ina-
tions of the First District Court of the City of 
N ew ark, w ith w hich appellant is dissatisfied in point 
of law :

20 1* The court denied appellant’s motion for a non-
suit, based on the follow ing grounds: (a) That 
plaintiff had failed to prove the contract alleged in 
the State of Demand. (b) That p laintiff had failed 
in m akin gprim a fa c ie  proof of any breach of the 
contract made between plaintiff and defendant, 
upon which the suit was based.

% The court ruled that exhibit P -I was not evi-
dential of the terms of the contract between the 

gQ plaintiff and defendant for the alleged breach of 
which, suit was brought.

3. The court found that defendant agreed to de-
liver the rubles sold to plaintiff, to one Pese Kazsur,- 
the person named by the plaintiff. This finding 
was not supported by any evidence.

4. The court erroneously construed the contract 
between .the plaintiff and defendant, as a contract to 
deliver to the person named by plaintiff, the rubles

40 purchased by plaintiff, whereas the undisputed evi-
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Specification.

dence in the case showed th at the said contract w as 
a contract to rem it said rubles to the person so 
named, through the Russian Post Office, and in 
accordance w ith  the regulations of such Post 
Office. — --------------------------------- |— i

5. The court excluded from evidence, the state-
ment received by defendant from  the Russo-Asiatic 
Bank, advising it that the remittancer sent by plain- ** 
tiff through defendant, had not been delivered to 
the person named by plaintiff.

6. The court denied the application of defendant 
to take the deposition o f one R. Jacobson, upon the 
ground that the questions which the defendant pro-
posed to ask the said R. Jacobson were irrelevant 
and im m aterial.

f .  The defendant tendered proof of the facts pro- 20 
posed to be proven by R. Jacobson, to the same effect 
as though a witness competent to answ er the ques-
tions annexed to such notice of application, had, 
after having been duly sworn in behalf of defend-
ant, been asked such questions, and each of such 
questions had been overruled by the court as im m a-
terial, and exception duly taken. The court per-
mitted such tender, but overruled each of such 
questions as irrelevant and im m aterial.

30
8. The court refused to m ake the findings of fact, 

numbers 1-6 inclusive, requested by defendant, al-
though the uncontradicted evidence in the case sup-
ported such findings of fact.

9. The court declined to m ake the findings of 
law  requested by the defendant, numbers 1-5 irj. 
elusive.

L in d a b u r y , De pu e  & Fa u l k s ,
A ttorn eys o f A ppellapf, 40



12

Evidence.

F IR S T  D IST R IC T  COURT.

10 Ja c o b  Ka t c h e r ,
Plaintiff,

vs.

A me ri ca n  Ex pr e s s  Co mpa n y , 
a corporation of New Jersey, 

Defendant.

Jun e  28, 1918.

Before his Honor, Ce c il  H. Ma c Mah o n , J.,
Mr. Phi lip  Sch ot l an d  for Plaintiff.
Mr. St r y k e r , (Lin d a b u r y , De pu e  & Fa u l k s  for 

Defendant)

The Court: If I th in k  at the end of the 
tak in g  of testim ony before me it is material 
to take the evidence that Mr. S tryker has 

30 asked permission for to take on the deposi-
tions that are on file, then I w ill g ive him 
that leave at that tim e; if  I don’t think it is 
m aterial I w ill decide the case and he m ay 
now take exception or file objection to the 
m anner of proceeding.

Mr. S tryk er prays an exception to the 
ruling of the Court.

40
Exception allowed.
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E m il Germ anus— D irect— Gross.

Emil  Germa nus  called by plaintiff, sworn.

Dir e c t -e x a min a t io n  b y  Mr . Sc h o t l a n d .

Q. A re  you the N ew ark agent of the Am erican 
Express Company?

A. Yes.
Q. A s such agent of the Am erican Express Com -

pany did you issue this receipt I now  show you, to 
Mr. Katcher? 10

A. Y es.
Q. W hen you issued this receipt did you receive 

from  Mr. K atch er $194.50?
A. The am ount it states there.
Q. Y o u  wrote that amount?
A . Yes, $194.50.

Mr. Schotland: I offer the receipt in evidence 
Marked P 1.

Q. Some tim e after the issuance of th at receipt, 20 
Mr. Germ anus, did you receive an y com plaint from 
Mr. K atcher th at the money had not been delivered?

A . Yes.
Q. Y o u  got that inform ation from your company?
A. Y es.
Q. So the money has never been delivered?

Mr. Stryker: W e concede the money has 
never been delivered.

Q. Did Mr. K atcher demand the $194.50 back from 
you? 30

A. Yes.
Q. H ave you ever delivered it to him?
A. No, sir.

Cr o ss-e x a min a t io n  b y  Mr . St r y 'k e r .

Q. W hen Mr. K atcher cam e into your office at 
that time w hat did Mr. K atcher say?

Objected to as improper Cross-Exam ination. 
Objection overruled. 40
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E m il G erm anus— Cross.

T he C ourt: This receipt states “ Received 
from  Mr. K atch er $194.50 ”  and in another 
place, it states “  N ot exceeding $50.”  This re-
ceipt is susceptible o f exp lan atio n .

A . H ow  m uch it cost, 100 rubles.”  E very o n e says 
th at,

10 B y  the Court:

Q. W h a t did he say?
A . H ow  m uch would it cost, 100 rubles?

Fu r t h e r  Cr o s s ;

Q. W h a t did you tell him?

Sam e objection.
Sam e ruling.

20 B y  the Court:

Q. Did you  tell him , do you  recall w hat you  told 
him  the price w as at that time?

A . Y e s .
Q. C an  you tell by reference to the receipt?
A . I t  w as about $19.30.

Fu r t h e r  C r o s s :

^  Q. H ow  did you ascertain  th at price?

Objected to as not proper Cross E xam in ation  
and entirely incom petent.

A . It w as the rate on th a t day.
Q. H ow  w as the rate fixed, did yon  have an yth in g  

to do w ith  fix in g  the rate?
A . W e got it from  the Am erican E xpress C om -

pany.
Q. Is th at the rate you  got from  the A m erican  

E xpress Com pany?
40 A . No.
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Emil Germani!»— Cross.

Q. Y ou did nothing to the rate?
A. W e put som ething to it.
Q. Y o u  added som ething to  the rate you got from  

the Am erican Express Company?

Objected to.

Q. W h at was your purpose of adding that addi-
tional rate?

Objected to as not Cross Exam ination, be-
cause the witness w as called for a different 
purpose altogether.

10

The C ourt: It w ill be adm itted subject to 
your objection.

Q. For w h at purpose w as this addition you  made 
to the rate, w hat did that represent?

A . T hat was m y profit.
Q. Then w'bat followed, w h at did he say and w hat 20 

did you say?
A . He said to me “ I w ant to send 1000 rubles,” 

and I said so much is the price of J000 rubles, and I 
sold it to him.

Q. Did he tell you where it was to be sent?
A . Yes.
Q. Did he tell you how?
A. I cabled it.
Q. And then he paid you the Am erican money 

named in that receipt?
A. Yes, $194.50.
Q. W h at did you do w ith  that money?
A. I  advised the Am erican Express Com pany and 

they forwarded it.

The Court: T hat is a conclusion.

Q. H ow did you send that advice to the Am erican 
Express Com pany?

Objected to as im m aterial.
Objection sustained. |k'

t
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E m il G e r m a n u s — C r o s s.

Q. N o w w h e n y o u s ai d o n D i r e c t E x a m i n a ti o n 

t h a t y o u n o tifi e d t h e pl ai n tiff t h a t t hi s m o n e y h a d 

n o t b e e n d eli v e r e d a n d t h a t h e d e m a n d e d a r e t u r n o f 

t h e m o n e y, di d y o u o ff e r t o m a k e a r e t u r n o f s o m e 

m o n e y t o hi m a t t h a t ti m e ?

A. Y e s, si r, c e r t ai n l y.

Q. D o y o u r e c all w h a t t h a t a m o u n t w a s ?

A . N o I d o n’ t r e c all.
1 0

B y t h e C o u r t:

Q. D o y o u r e c all h o w m u c h y o u off e r e d hi m ?

A . N o, si r.

F u r t h e r  Cr o s s :

Q. I s h o w y o u a p a p e r a n d a s k y o u i f y o u e v e r 

s a w t h i s p a p e r b ef o r e ?

A . Y e s, si r.

2 0  Q* W h e n di d y o u fi r s t s e e it ?
A . W h e n I g o t a d vi c e f r o m t h e C o m p a n y t h a t t h e 

n o n e y di d n o t r e a c h t h e r e.
Q. I s t h e r e a n y t h i n g o n t h a t p a p e r w hi c h e n -

a bl e s y o u t o s a y h o w m u c h m o n e y y o u o ff e r e d t o 

K a t c h e r ?

O bj e c t e d t o a s i m p r o p e r a s h e di d n o t m a k e 

t h e m e m o r a n d u m.

Q. Di d y o u h a v e t hi s p a p e r b e f o r e y o u a t t h e ti m e 

y o u m a d e t h e o ff e r t o K a t c h e r ?

A . Y e s, 1 s h o w e d hi m t h a t p a p e r.

Q. T h a t p a p e r y o u s a y i s t h e a d vi c e y o u r e c ei v e d 

f r o m t h e c o m p a n y ?
A. Y e s, h o w m u c h I c a n o ff e r hi m.

M r. S c h o tl a n d : I o bj e c t, a n d I a s k t h a t t h e 

q u e s ti o n a n d a n s w e r b e s t ri c k e n o u t.

T h e C o u r t: I w ill n o t all o w it t o g o i n.

Q. D o y o u k n o w w h e t h e r o r n o t y o u o ff e r e d 

K a t c h e r t o r e t u r n t o hi m t h e a m o u n t s t a t e d o n t h a t 

4 0  p a p e r ?

♦



Jacob K atch er— D irect.

A . Y es.
Q. Did, you  offer to return to him the am ount 

stated on that paper?
A . Yes.
Q. W here has that paper been since that time?
A . It was a lw ays in m y office; about 2 or 3 weeks 

ago I gave that to the com pany.
10

Mr. S tryker: Now I subm it he can refresh 
his m em ory and state the sum.

Mr. Schotland: I object as incompetent. I t is  
an attem pt to g e t in the entire defendant's case 
on the plaintiff’s case.

Objection sustained.
Exception granted to Mr. Stryker.

Ja c o b  Ka t c h e r , plaintiff, sworn. 

Dir e c t -e x a min a t io n  b y  Mr . Sc h o t l a n d :

20

Q. Mr. Katcher, how much money did Mr. Ger- 
m anus offer to g ive you back?

A. $125.

By the Court:

Q. W hen did he offer to give it back?
A . A fte r  the fight.

30
Fu r th e r  Di r e c t :

Q. W h at month or year?
A . I don’t know the time, about 2 months ago.

By Mr. Stryker:

Q. W h at did he tell you at the time he made you 
that offer, w hat $125. represented?

Objected to as not proper Cross Exam ination. 40
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Oase.

B y the Court:

Q. W h at did Mr. Germ anus say to you when he 
offered you $125?

A . A fter the fight he would deliver 1,000 rubles 
to Europe.

P L A IN T IF F  RESTS.

Mr. Stryker: I m ove for a non-suit on the 
ground that there is a variance between the 
allegation and proof. The allegation in the 
State of Demand says th at the plaintiff deliv-
ered to the defendant $194.50 and th at the de-
fendant undertook to deliver to K atcher, at 
some place in Russia, and th at defendant has 
not delivered said moneys he undertook to 
deliver.

The proof in th is case is that the plaintiff'in  
this case cam e to Gt'rmanus, and asked him 

20 w hat w as the price of 100 rubles; that he 
then told Germ anus that he wanted to send
1,000 rubles to this place in Russia; that G er-
manus then undertook to send these rubles, 
and that the receipt which he issued, says that 
these rubles are for a rem ittance to this place. 
The word rem it has a definite meaning, and it 
does not mean deliver, and there w as nothing 
said at the tim e this transaction occurred, by 
anybody, as to the delivery of these rubles, 

30 nothing said about the delivery at all; the only 
language used was to send and the receipt uses 
the word remit. That is a very m aterial vari-
ance. W e have made an effort to find some 
judicial construction of the word remit, but we 
have not been able to find a single case in which 
remit has been construed to include delivery»

(A fter further argum ent.)

The Court: So far as the case stands now, 
according to your own argum ent the plaintiff in40
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Oase.

this case bought 1,000 rubles for rem ittance to 
som ewhere in Russia; the express com pany ac-
know ledges that it did not deliver these 1,000 
rubles to this person in Russia and thereupon 
offered to the plaintiff a sum in dollars. It 
cannot prevail unless it is shown that he w as 
offered back 1,000 rubles.

Mr. Stryker: W e fu lly  concede we owe the 
defendant 1,000 rubles in Russian m oney or 10
1,000 in Am erican money, and are w illing to 
pay it right now.

The Court: It is too late now.
Mr. Stryker: But that is not the point of my 

motion to non-suit. The point of m y motion 
for non-suit is th at under this State of Demand 
we are entitled to a non-suit in this case because 
the allegation is of one contract and the proof 
is of another. I f  the plaintiff wishes to amend 
his State of Demand, and if it be arranged so 20 
as not to prejudice us in any w ay, we have no 
objection to that

The Court: I  will rule now that the receipt 
cannot be regarded by this Court, so far as it 
has an yth in g to do w ith  this contract. It is 
evidently all wrong.

The agent o f the defendant company has 
testified that he received $194.50 to buy 1,000 
rubles. W h at word he used as to the disposi-
tion of the rubles I w ill not discuss ju st now. 30 
Y o u  have stated the non-delivery was the result 
of regulations of the post office in Europe. This 
w ritten  receipt cannot be received because it 
distinctly lim its— not to exceed $50. It states 
it m ust not be issued or accepted for more than 
the sum of $50. I w ill have to rely entirely 
upon w hat these people said, one to the other.
The written receipt w ill have to be uniform .

Mr. S tryker: The receipt is in evidence, and 
notw ithstanding the inaccuracy of the receipt, 40
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Oase.

it is evidence of a contract; it is evidence to 
the benefit of w hich  both parties are entitled, 
but it does not seem to me th at my motion for 
a non-suit is at all affected w hether it is disre-
garded or regarded. The language used by 
Mr. Germ anus w as to be forwarded, certainly 
nothing said about delivery; there is nothing 
from  which delivery can be implied. The con-
tract is sim ply a contract to forw ard and send, 
which they have proven but they failed to prove 
a breach of the contract.

My tw o grounds for a non-suit are these, one 
based upon the ground of variance between the 
allegation and proof, and the other is that they 
have proved a contract but no breach of it.

20 The Court: I  decline the motion for non-suit,
because although the receipt w as offered in evi-
dence by the plaintiff and not objected to by de-
fendant, yet upon exam ining the receipt, in my 
opinion I find that it cannot control the disposi-
tion of this case.

The testim ony given by the agent of the 
Express Com pany is that he received $194.50 
on Septem ber 28, 1917, to purchase 1,000 rubles 
w hich were to be disposed of by being sent or

30 rem itted or delivered to one K atcher, in a town, 
of Russia. Now then, the agent of the Express 
Com pany comes to the plaintiff and says we 
have not been able to deliver your money and I 
w ill now offer to pay you $125 in settlem ent of 
the breach of contract. That I think is a dispo-
sition of the wording of the contract by other 
parties than the parties to the contract them -
selves. The motion is denied.

.q Exception granted to Mr. Stryker.
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Jo hn  J. O’Den n in  called by defendant, sworn.

Dir e c t -e x a min a t io n  b y  M r . St r y k e r :
Q. W h at is your business?
A . Superintendent Am erican Express Com pany,
Q. W hat are your duties?
A . Supervising and forw arding of m oney orders.
Q. H ave you any recollection of the purchase of

1,000 rubles made through Em il Germ anus, to be 
forwarded to Russia, concerning which this suit was 
brought?

A . Yes, according to the advice on our records.

B y Mr. Schotland:

Q. H ave you any recollection of it?
A . I  have a recollection of it passing through the 

office.

F u r t h e r  Dir e c t : 20

Q. W h at are these papers I  show  you?
A . Advices of cabled m oney orders.
Q. Received from whom?
A . From Em il Germ anus, N ew ark, New Jersey.

Mr. Schotland: I would like to cross-exam ine 
on them.

Q. Does that contain any statem ent w ith regard 
to the purchase of 1,000 rubles by the plaintiff?

Objected to as the paper speaks for itself. 
Objection sustained.

Mr. Stryker: I offer the paper in evidence.
The Court: Did the witness m ake it himself?
Mr. Stryker: No.
The Court: Then it can be m arked D1 for 

Identification until Mr. Germ anus is recalled.

Q. W hen did you receive this paper Dl?
A. September 11, 1917. 40
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Q. Do you know  w hat was done upon receipt of 
that paper in your department?

A . It was turned into the cable departm ent.
Q. W hat experience have you had, Mr. Dennin 

in m aking rem ittances from this country to Europe?
A . I  have had 18 years experience in the business.
Q. Do you know  w hat the ordinary course of 

business is in m aking rem ittances of m oney from  
fV this country to ?Russia by cable?

Objected to as im m aterial.

The Court: The defendant will have to prove 
his case step by step and not all at once. The 
thing is to find out w hy the contract was not 
carried out; the defendant m ay be able to sat-
isfy  the Court he has a legal defence.

Mr. Schotland: I  only want to say one word, 
if  this were an action for negligence against the 

20 defendant com pany and dam ages sought to be 
recovered for their negligence, this proof would 
be entirely competent* but that is not this case, 
this is purely and sim ply an action to recover 
back the money that they were unable to de-
liver, and which they admitted they were un-
able to deliver and are w illing to return but not 
the full amount. The only question in the case 
is this, when th ey made a contract which w ith-
out their fau lt they are unable to carry out, 

30 must they return the consideration or are they 
entitled to keep part of it. I  will adm it for the 
sake of argum ent that it is w ithout their fault, 
w ithout an y neglect on their part that they 
did not rem it or deliver this money to this per-
son at this address, that they were unable to do 
it and did not do it, and we are entitled to our 
money back. They cannot keep our m oney if 
they cannot carry out their co n tract.,

The Court: They are entitled to put in their 
40 defense and I will perm it them to put in their
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testim ony. It may be necessary to amend the 
State of Demand before judgm ent is entered 
in this case.

W e w ill adjourn now until 10 o’clock to-
morrow m orning.

Fr id a y , Ju n e  28, 1918.

Mr . Den nin  resumes the stand. ^

B y Mr. Stryker:

Q. A re you fam iliar with the usual method in use 
in transm itting money from the United States to 
Russia?

A . Y es.

The Court: B y the Am erican Express Com -
pany.

Mr. Stryker: I  w ill confine it to the Am erican 20 
Express Com pany.

Q. W h at is that method?

Objected to as entirely im m aterial and incom- 
competent. Objection overruled. Exception 
granted to Mr. Schotland.

Q. A re you fam iliar w ith  the method employed 
by the A m erican Express Com pany in transm itting 
money by cable from  the United States to Russia?

A . Y es. 30

The Court: W h y do you say by cable?
Mr. Stryker: This w as all cabled. Mr. Ger-

man us so stated and the receipt so stated.
The Court: The receipt is im m aterial.

Q. W h at is that method?

Objected to as im m aterial.

The Court: This is taken subject to the ob-
jection of Mr. Schotland. 40
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A . On receipt of the advice of the issue of money 
order received, we prepare a cable g ivin g the am ount 
of the sum in rubles and the name and address of 
the payee indicated, and afterw ard w e cable to our 
Correspondent at Petrograd; and on receipt of that 
in Petrograd, they forw ard a sum  in rubles. On 
receipt of the cable at Petrograd, our correspondent 
forw ards the money in the shape of a money order 

10 to the payee.
Q. W here do they obtain the m oney order?
A . From  the Russia Post Office.
Q. H ow do they forw ard this m oney order to the

payee?
A . By registered mail.
Q. Through the Post Office?
A. Yes, by registered mail.
Q. In case a money order is not delivered in Rus-

sia w hat occurs then? ,
20 A. The bank upon receipt of our correspondence 

at Petrograd cancels the order and advises the com -
pany of the non-delivery.

Q. That is the correspondent at Petrograd advises 
your com pany of the non-delivery?

A . Yes.
Q. My question was intended to be addressed to the 

stage just prior to that, w hat happens to this money 
order if it is not delivered?

A . The money order is returned; I believe I said 
30 the money order was cancelled.

Q. W ho cancels it?
A. The Post Office cancels it, the money order is 

cancelled right aw ay.
Q. I f  the m oney order is not delivered it is can-

celled at the Post Office and the money returned to 
your correspondent?

A. Y es.
Q. And your correspondent advises you?
A, Yes, of the cancellation or nondelivery, as the 

40 case m ight be.
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Q. W hat do you do?
A . That is not in m y departm ent.
Q. W hat is the usual method of com m unicating 

by cable with your Russian correspondent, how do 
you send the cable?

A. V ia England.

B y the Court:
_ „  • ' ÏC
Q. By w hat company?
A . G enerally the W estern Union.

Fu r t h e r  Di r e c t :

Q. W h at is the m ethod employed by your Russian 
correspondent to advise you concerning the receipt 
of the cable?

A . On receipt of the cable they cable the Am erican 
E xpress Com pany at London, and the Am erican 
E xpress C om pany inform s u s— it is acknowledged 20 
by cable.

Q. Y o u  are advised of the receipt by cable?
A . Yes.
Q. Do you handle personally the reports of sales 

of rubles made by your various agents which come 
to your office, the reports which come to our office?

A . In case of cable reports they pass through my 
hands.

Q. I do not mean correspondence, I  mean your 
sales here by agents such as Germanus? 30

A. Yes.
Q. I ask you w hat this paper is which is marked 

D 1 for Identification, if  you know w hat that 
paper is?

A . A d vice  of cable money orders.
Q. Received from who?
A . Germ anus, N ew ark, New Jersey.
Q. N ow w hat is the name of your Russian corre-

spondent?
A. Russo-Asiatic Bank. 40
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Q. Do you know the name of the man who has 
charge of rem ittances which you m ake to Russia in 
that bank, the name of the man?

A* No.

C r o s s -e x a m i n a t i o n  b y  Mr . S c h o t l a n d :

Q. H ow  long does it take for money to be cabled 
10 from  here to Russia?

A . G enerally 4 or 5 days.
Q. I f  m oney that is cabled cannot be delivered 

how long does it take for you to be notified by cable 
of that fact?

A. W e are not notified by cable of nondeliveries, 
we are notified by mail.

Q. Is that so?
A . Of nondeliveries.
Q. Didn’t  you testify on Direct Exam ination that 

20 the method used by the Am erican Express Com pany 
in cabling money, was to cable by w ay of London 
to your correspondent, the Russo-Asiatic Bank at 
Petrograd, and that the bank would send by regis-
tered mail a money order to the person to whom  the 
money is addressed: you testified to that, didn t
you?

A . Y es.
Q. And didn’t you testify that if the m oney 

order cannot be delivered, it is cancelled by the Post 
30 Office, the m oney returned to your correspondent 

bank, that they notify the Am erican Express Com -
pany at London, and the A m erican Express Com -
pany cables to your office here?

A. I understood that question to he an acknow l-
edgem ent of the original cable, not of the cancella-
tion.

Q. Not of the cancellation?
A . Absolutely not; every cable we send over we 

get an acknowledged receipt. That is the only w ay 
40 w e have a check on is by getting an acknowledge-
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ment of the number tag; that is the w ay we operate 
the system .

The C ourt:

Q- Y o u  used the word correspondent in referring 
to the Russo-Asiatic Bank, is that the agent of the 
Am erican Express Com pany in Russia?

A . Y es, we term it correspondent as we keep our 10 
bank there.

Q. Y o u  maintain an account for the Russian Bank 
to use for the purpose of transm itting money to 
whom  it is sent from  this country?

A . Yes.

B y Mr. Stryker:

Q. Do you know  w hether or not a cable contain-
ing the directions for a rem ittance to Tessie K achur 
was sent in this case, w as sent in this case in the ^  
usual way?

A . I know that that cable in which that particular 
cable was included was forwarded in the usual w ay 
to the W estern Union Cable Com pany

Q. Do you know w hether you  received advices of 
its receipt com ing by w ay of London in the m anner 
in which you  have testified?

A . W e have the cable on file advising us of the 
receipt of th at cable in Russia.

Q. I  understand that that cable and this method 80 
advising you by cable of the receipt of this cable, 
does not include any advice as to w hat has been 
done in pursuance of the directions contained in the 
cable?

A . No, sim ply advice as to the number.

B y Mr. Schotland:

Q. In w hat departm ent are you?
A . Foreign money departm ent. ¿q
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Q. Y ou are not the auditor?
A. No, sir, that is another departm ent.
Q. Did you personally handle the transm ission of 

this cable?
A . T hat particular list passed through my hands.
Q. W h at did you do w ith it?
A . Passed it through the clerks that had to handle 

it.
10 Q. Y ou  gave it to other clerks?

A . Y es.
Q. Did you do an ythin g else w ith  it?
A . I  tested that cable and took down the amount 

of rem ittance.
Q. W h at do you mean by testing it?
A . Checking against the am ounts in the cable.
Q. Did you see the cable?
A . Y es, 1 am the one authorized to test the cables, 

at that time at least.
20 Q. W h at do you mean by testing the cables?

A . To authenticate the message, that is, in order 
to pay.

Q. In w hat form  is this order you test?
A . W e sim ply order a check.
Q. W h at I w ant to find out is, you w rite out 

some sort of memorandum addressed to the W estern 
Union Telegraph Com pany?

A. Yes.
Q. W ho w rites that out?

30 A . Another clerk in my com pany.
Q. Did you personally do any part of that?
A . No.
Q. Did you personally send off any cable?
A . No.

' Q. Then all you know  has been reported to you?
A. Except I saw the cable before it left the office; 

I had this test put on the cable and it w as shown 
to me.

Q. W h at do you mean by a test, do you mean
40 checking up the account?
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A . W e give the total of the am ounts in that 
cable.

Q. Y o u r  test does not deal w ith any inquiry by 
you personally as to w hether that particular cable 
has been sent or not?

A. Has been sent? It deals w ith  the sending 
of it.

Q. Y o u  haven’t any personal know ledge of the j q  
sending of that or any other cable, any personal 
direct knowledge?

A. I have personal know ledge as it cannot be sent 
out unless I  send it.

B y the Court:

Q. Did you see it sent to the W estern  Union or 
take it there?

A . No, sir.
Q. Did you see it  taken? 20
A . No, sir, in other words, I authorized the check-

ing up of th at cable.

W . A. R e i l l y  called by defendant, sworn:

D i r e c t -e x a m i n a t i o n  b y  M r . S t r y k e r :

Q. Mr. Reilly, w hat is your position?
A . D eputy C hief Clerk.
Q. W h at are your duties?
A . Supervise the clerks under m y control. 30
Q. W7hat do th ey do?
A . Keep the record of post rem ittances and mail 

transmission account.
Q. W hen a rem ittance is made by your com pany 

from  here to Russia, w hat entries do you m ake on 
|  your books?

A . O f cable rem ittances.
Q. Y es.
A. W e enter the num ber contained on the receipt 

the receipt number show ing the receipt w hich  is 40
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given to the buyer; that num ber is entered on our 
record, also the name of the payee and the agent 
who issues it, the am ount of foreign money and its 
dollar equivalent.

Q. W hen do m ake that entry?
A. Upon receipt of the transaction from the di-

vision downstairs.
Q. Do you know  w hether that is before or after 

the cable is sent?
A . 4 A fter.
Q. W h at are these sheets I show you?

Objected to.

The Court: This is taken subject to objection.

A. Cable rem ittance records which are passed 
through our account and the balance figures of the 
day.

20 Q. Is that your original entry of cable rem it-
tances?

A . Yes.
Q. Made in your department?
A . Yes.
Q. B y whom  are they made?
A. A  Miss Schm idt who is no longer employed 

there.
Q. W here is she now?
A . W ith  the Federal Reserve Bank, W all street, 

30 New Y ork.
Q. Y o u  are unable to secure her attendance?
A . I didn’t request her to m ake an appearance.
Q. Is there any entrance on these books with 

regard to the rem ittance of money in behalf of the 
plaintiff in this case?

Sam e objection as heretofore stated.
Sam e ruling.

Q. W ill you state w hether there is any entry 
40 there and point it out if  there is any, and read it?
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A . This w as incorporated in our account under 
date o f Septem ber 13, 1917, in a cable rem ittance 
list w hich is No. 626442 addressed to Tese K a c ju r  
and issued b y  E m il G erm anus, N ew ark, N. J. for 
1,000 rubles, the total dollar equivalent.

B y  the C ourt:

Q. Y o u  have ju st stated in answ ers to questions 
by Mr. S try k e r  th at th is sheet should contain  th e 
receipt num ber, nam e of the payee, agent w ho 
issued the receipt, and the am ount o f foreign  m oney 
and its dollar equivalent Y o u  h ave ju st given us 
the rem ittance num ber, date o f receipt, addressed 
to K atch er, and issued by E m il G erm anus, N ew ark,
N. J. for 1,000 rubles. W h ere is the dollar eq u iv-
alent?

A. It is contained in the total am ount w ritten  on 
the sheet in w hich it em braced 11 paym ents am ou n t-
in g  to $359.66—1970 rubles.

Q. T his dollar equivalen t is a dollar equ ivalen t as 
o f w h a t date?

A . A ll paym ents w hich are advices under date of 
Septem ber 11.

Q Y o u  say you  entered there the dollar equiva- 
v  lent o f the rubles, the price o f rubles fluctuates from  

tim e to time?
A . Y es.
Q. On w h at date w as th at en try  o f $1.00 eq u iv a-

lent o f the rubles?
A . I can ’t say w ith ou t looking over the sheets.

B y Mr. S tryk er:

Q. W h at relation w ould the date on w hich that 
w as a dollar equivalent of the rubles com pare to the 
date upon w hich the receipt w as issued?

A . A p p ro xim ately  about tw o days later.
Q. L ater th an  w hen the receipt was issued.
A . No, this day here w hich  is incorporated in our

10

20

30

40
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account would show approxim ately that the p a y-
ments had been sold prior to the incorporation of 
this item in our account.

Q. W h at I want to know  is this dollar equivalent 
of the rubles on the day the rubles was sold or on 
some other day.

I q A . No, on some other day.
Q. W hat date is that?
A. Y ou  would have to show — in other words, we 

incorporate in a daily item here m any item s which 
come from  different sections of the country, so u n -
less we depended entirely upon the receipt or advice 
of sale from the agent, we would not be in a position 
and I could not answ er offhand w ithout referring to 
advices of sale ju st w h at date it is or w hat particu-
lar rate would apply on that date.

Q Mr. Reilly, do you know  what balance you had 
w ith the Russo-Asiatic Bank on the 8th of Septem -
ber 1917, w hether or not it included the sum of 
1,000 rubles or more?

A. The date set forth in our record is September 
13, the cable rem ittance in the A siatic B ank on this 
particular date 35,668 rubles.

Q. That was your balance at w hat time?
A . Septem ber 13, that particular date; that out-

standing I would not be prepared to give you.

30 Cr o s s -e x a min a t io n  b y  Mr . Sc h o t l a n d :

Q. W h at know ledge have you as to the balance 
you had, this official balance which you checked up, 
have you any personal know ledge of it?

A . Absolutely so.
Q. W h a t do you mean by that being the balance 

that day, where did you get that inform ation that 
d&y?

A . By checking up the advices this is the official
40 balance?
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Q. W ho wrote the balance down here on the 
sheet?

A, That w as by a young lady who is no longer 
with us.

Q. W here did she get the information?
A. From the various statem ents that were sent 

upstairs, advices sent up from  downstairs.
Q. A n d when you say that you have personal 

know ledge that that balance is correct-----
A. (Interrupting) I will w ithdraw  that. 10
Q. Y o u  mean when you look at this receipt you 

get that information?
A. Yes, I w ithdraw  th at inform ation.
Q. Y o u r only source of inform ation is this receipt?
A. Yes, but I  cnay further amend it by this, our 

accounts are so constituted in the office, if  the ac-
counts did not balance m y attention would be per-
sonally called to it, so I m ay practically say 
officially, I know  it to be correct.

Q. Officially, but legally you have no know ledge 20 
of it and had nothing to do with the personal w ith-
draw al or deposit of any of the funds.

A . Y es.
Q. A ll you know  is when you look at this 

receipt-----
A . I certify  to this that it is an official record of 

the transactions.
Q. Suppose your com pany through its agents en-

ters into agreem ents to cable m oney to Russia some 
tim e before the agent turns in the order to your 30 
home office, at w hat rate do you pay for the rubles 
that you buy; do you pay the rate that is current 
at the tim e when you actually send your cable or 
do you pay the rate that is current at the time 
when the receipt is issued by your sub-agent?

A. I did not come here to answ er for the com -
pany in that respect, I  came here to certify  to the 
official record here.

The Court: A nsw er the question.
The W itness: I don’t know . 40



34

W illiam  A. M etcalf— D irect.

Q. Can yo u  tell from the sheet from which you 
have testified exactly  w hat the dollar equivalent is 
of the 1,000 rubles as it appears upon that sheet?

A. Y e s.
Q. W h at was it?
A . A ccording to the sheets $192.70. I m ake this 

statem ent but I cannot determine positively with- 
out reference to the advices; it m ay perhaps con-
tain an error which from time to tim e frequently 
occurs and necessary to adjustm ent, but according 
to this it is $192.70.

Mr. S tryk er: I offer these sheets which con-
tain a record of the transaction in evidence.

Mr. Schotland: I m ake the same objection to 
the sheets as to the evidence itself.

The Court: I w ill adm it them and reserve 
m y decision on Mr. Schotland’s motion.

20 These are records made by the party itself,
and w hile in transactions w ith large corpora-
tions, railroad or express companies, employees 
are allowed to read from  the record, I will only 
m ark in evidence on the sheets for identifica-
tion, the particular item s to which the witness 
has referred.

W il l ia m A . Me t c a l f  called by defendant, sworn.

30 Dir e c t -e x a min a t io n  b y  Mr . St r y k e r :

Q. W h at is your business?
A . Deputy chief clerk in foreign money order 

claim s of the A m erican Express Com pany.
Q. A re you fam iliar with the method generally 

employed in transm itting money from Am erica to 
Russia?

A. Y es.
Q. W hat is th at method?

Sam e objection. Sam e ruling.40
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A . Agencies are established and they are furj 
nished with our foreign m oney orders. Cable re-
m ittances are forwarded by cable to our corre-
spondent in Europe and mail rem ittances by mail.

Q. W hen you forw ard a cable rem ittance by 
cable, w hat is done on the other side?

A . Our correspondent purchases-----

Mr. Schotland: Even though you adm it evi- ^  
dence of the general system , it is certainly 
apparent that his know ledge of w hat is done 
on the other side is m erely hearsay.

The Court: This is not taken as proof, only 
as practice of the com pany w ith these people.

Q. (Last question repeated.)
A. Our correspondent for Russia, the Russo- 

A siatic Bank purchases a money order in the name 
of the payee, tak in g  one particular rem ittance, and 20 
it is forwarded through the Russian Post Office to 
the destination by registered mail. The letter is 
accompanied by a card receipt when the rem ittance 
is delivered to the person to whom it is intended, 
and follow s the same course in the opposite direc-
tion until it arrives in the hands of the remitter.
In the event of a rem ittance not being paid for any 
reason, not being able to be found at the destina-
tion or any other reason, the letter is returned by 
the Post Office and comes back to our correspondent 30 
in Petrograd who got the money on the money order ; 
and they advise us th at the money has not been 
paid, which places us in a position to refund to the 
rem itter.

Q. Advise you how?
A. B y  mail.
Q. Y ou say “  purchase a money order” , w h at kind 

and where is it purchased?
A. Post Office money order at the Post Office in 

Petrograd.
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Q. Did you  receive advice from  your correspond-
ent in Russia as to whether or not the rem ittance 
made at the request of the plaintiff in this case had. 
been delivered?

A , Yes.
Q. I  show you a paper and ask you if  you know 

w hat that paper is?
A . Yes.

10 Q. W hat is it?
A. A letter from the R usso-Asiatic bank advising 

us of the rem ittance effective and charged to our 
account.

Objected to unless offered in evidence.
Objection sustained.

Q. Do you know  when this w as received.
A . I  don’t know , my recollection is that it was 

received some time in February.

20 Mr. Stryker: I offer this in evidence.
Mr. Schotland: I object to it as it has not been 

proven in any w ay and the plaintiff is not con-
nected w ith  it, and it is not in the English lan-

guage.
The Court: It cannot be admitted w ithout 

translation.
Mr. Stryker: P art of it is in the English lan -

guage.

30 Q- W ere these check m arks on the letter when 
received or put on later?

A . P u t on later. A ll of the red m arks were put 
on in our office.

Q. W as there anything else beside the red ink put 
on in your office?

A . The rem ittance numbers were put on in our 
office, they are the black ink numbers to the left of 
the row  of numbers.

Q. Headed uneffected orders, they were put on? 

A . Yes.40
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William A. Metcalf— Cross.

Q. A n yth in g  else?
A . (Indicating same.) A ll o f these notations were 

put on in our office.

The Court: I  understand that the only object 
for which this letter is offered is to show notice 
from the R usso-Asiatic bank to the Am erican 
Express Com pany that the item  No. 626442 to 
Pete K aczur had not been delivered.

Mr. Schotland: That is an adm itted fact.
Mr. S tryker: And the date upon which notice 

w as received.

Q. Do you recollect w hen that order was received?
A . Not exactly; to the best of my recollection it 

was in February.
Q. Can you tell from  that date? 20
A. Our date stam p is February 28; that was put 

on in our office; that is our receipt date stamp.

M arked D3 for identification.

Cro ss -e x a min a t io n  b y  Mr . Sc h o t l a n d :

Q. W ho put that date stam p on?
A . Mail clerk who receives the mail.
Q. Y o u  don’t receive the mail?
A . I don’t. gQ
Q. W hen was the m oney represented by the un-

affected rem ittances described in D3 for Identifica-
tion, credited to the account of the Am erican E x -
press Com pany, their account at Petrograd?

A . I t  is governed by the date of the letter.
Q. W h at is the date!
A . 13th of November Russian date, 26th of Novem -

ber A m erican date?
Q. 1917?
A . Yes, sir. 40
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E m il G erm aim s— D ire ct— Cross.

E mil  Ge r ma n u s  resum es the stand.

Di r e c t -e x a min a t io n  b y  Mr . St r y k e r :

Q. Y o u  testified yesterd ay about m aking a tender 
o f m oney to the p lain tiff in th is case?

O bjected to as not according to the testi- 
m ony.

The Court: T h a t is im m aterial,

Q. A t  the tim e yo u  m ade th is tender, at the tim e 
referred to in yo u r testim ony, w h at did you  do?

A . I told him  th at the m oney cam e back and I 
show ed him  th a t paper.

Q. W h at paper?
A . The one in you r hand, th at w as n o tify in g  me 

how  m uch I can pay back to the man.
Q. Y o u  showed him  th at paper?

20 A . Y es.
Q. W h a t did you  say  to him?
A . T h at he can get $127.50 or 1,000 rubles.
Q. A n d  you say you  showed him  th at paper?
A . I couldn’t pay him w ith o u t sign in g it.

T he paper referred to is m arked D4 for 
Identification.

Q. W h a t did the p laintiff say w hen you told him 
he could have the am ount show n on th a t paper, or 

gQ 1,000 rubles?
A . H e wanted the w hole am ount.

B y  the C ourt:

Q. The question is w h at did he say?
A . I  don’t w an t th at, I w a n t all the m oney I  

paid in.

Cr o s s -e x a min a t io n  b y  Mr . Sc h o t l a n d :

Q. Do you  k n ow  w hether Mr. K atch er can read 
40 or not.
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E m il Hermanns— Cross.

A . I don’t know  that.
Q. W h y did you show him this paper?
A . He said the m oney was not enough arid I  said 

that is all I  w ill get back and I showed him.
Q. $127.50?
A . Yes.
Q. Did you count it out and tender it to him?
A . I  didn’t count it; he was not w illing to accept 

it. 10
Q. Just exactly  w hat did you say and w hat did 

he say, and when w as that?
A . I  don’ t remember the date when he was by 

me. I wrote him the letter that the m oney could 
not be delivered and he cam e in m y office and I 
said “  The money could not be delivered and I  w ill 
P^y you back $127.50” and I showed him that 
paper, or 1,000 rubles, and he said “ I don’t w ant 
that ” .

Q. Did you say or 1,000 rubles. 20
A . Yes.
Q. Did you have 1,000 rubles in your place?
A . I don’t need to pay it back right aw ay.

B y the Court:

Q. A nsw er the question. Did you have 1,000 
rubles?

A. I have got it a lw ays.

Furth er  Cr o s s :

Q. W hat do you mean by saying you did not 
have to have 1,000 rubles in the place?

Objected to as not the evidence.

Q. W h y  did you first answ er you don’t need to 
have it, and now you say you a lw ays have it?

A. I a lw ays have Russian m oney and foreign 
m oney on m y hands.

Q. Did you at that tim e when you talked w ith 
K atcher have 1,000 Russian rubles in your place? 40
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W m. H. K ennelly— Direct.

A . I have 10,000; sure I  have.
Q. Y o u  did have?
A. Y e s  I  have to-day.
Q. Did you have?
A . Y es, I had a lw ays thousands of rubles, a lw ays 

on hand.
Q. Did you sell him any rubles?
A . Not at any time, I  sell other people.

10
B y the Court:

O. W h at authority did you have to offer him
1, 000?

A . I sold him 1,000 rubles.
Q. W h at authority did you have to offer him 

1,000 rubles or $127.50?
A . The com pany notified me.
Q. Is that paper D4 your authority?
A. Yes.

^  Q. Do you know  w hether $127.50 was the balance 
of the value of 1,000 rubles after deducting the com -
mission and charges of the A m erican Express 
Com pany and the Russian Asiatic Bank or not, do 
you know that?

A . No.

W m. H. K e n n e l l y  called by defendant:

Dir e c t -e x a min a t io n  b y  Mr . St r y k e r :
30 Q W h at is your position?

A. Assistant m anager of the Foreign E xchange 
Department.

Q. How long have you been assistant manager? 
A . 5 months.
Q. Prior to that did you  have any know ledge of 

the rates of foreign exchange particularly foreign 
exchange?

A . I have been employed by the Am erican E x -
press Com pany 17 years, and more or less been en- 

40 gaged w ith foreign exchange.
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Wm. H. Kennelly— Direct.

Q. Can you say what the rate of foreign exchange 
in rubles was on February 28, 1918?

Objected to.

The Court: It w ill be taken subject to ob-
jection.

A . The Russian banks suspended business___

B y the Court: jq

Q. Y o u  are asked if  you know  w hat the foreign 
exchange o f rubles was on February 28, 1918?

A . O nly a nominal rate.
Q. There was no m arket for them?
A . No.

Fu rt h e r  Di r e c t :

Q. What at that time was the value of 1,000 
rubles stated in American money?

Sam e objection, and also based on the previ- 20 
ous answ er in which he said there was no foreign 
exchange; and secondly, the date on which he 
is asked to g ive the value is not the date on 
which the m oney w as received or recredited to 
the defendant’s account, being an arbitrary date 
and im m aterial.

Sam e ruling as heretofore stated.

A . 12- 3/4 cents was the value of a ruble at that 
time. 30

Q. W ill you m ake the calculation for 1,000 rubles?
A . $127.50. •

Q. N ow  you say the value with you at that time 
w as $127.50?

A. What do you mean by the value with you?
Q. H ow  was that sum fixed as the value of 1 000 

rubles at that time?
A. W e were buying rubles, and that is all we 

would pay for them , that is all they were worth to 
us at that time. 40
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W m. H. K ennelly— Direct.

Q. From  whom?
A. From the rem itter, from the plaintiff.

B y the Court:

Q. Y o u  were buying rubles from  the plaintiff at 
that time?

10 A. Yes.
Q. W here did you get the order from?
A. W e sold rubles, and when the paym ent was 

not effective, it w as up to us to effect a refund.

F u rt h e r  Di r e c t :

Q. H ow  did you reach that sum is the question, 
how  did you arrive at the sum of $127.50 as the 
value of the rubles,— w hat was the condition of the 
m arket, w hat w as it based upon?

20 A. 13 cents since the 1st of January; that is the 
quotation you can find in the newspaper; there is no 
exchange in rubles as nobody is handling them ; 
there is no exchange because the banks have 
suspended, all Russian banks in Petrograd after 
January 1, 1918. Since then there has been no e x -
change in rubles and it would be ridiculous to try  to 
sell them as there would be no w a y  of tryin g to 
effect an exchange on the other side. Rubles have 
diminished so that really there is no m arket for them 

30 at all, it would be entirely upon speculation; ruble 
notes are a different proposition.

Q. You say the newspaper quotations of cable re-
m ittances at that tim e was 13 cents?

A . From that tim e up to the present time, but not 
at that time.

Q. Y o u  made this figure at 12 1/2 to reach the 
sum of $127.50?

A . 12 3/4.
Q. W h at would be the value at 13 cents?
A. That would be $130.40



43

Wm. H. K ennelly— Cross.

Cr o ss-e x a min a t io n  b y  Mr . Sc h o t l a n d :

Q. This price you have put upon these ruble re-
m ittances, as you call them , distinguishing it from 
ruble notes, is ju st an arbitrary price fixed by 
yourself, is it not?

A . No, sir, it is based upon the m arket.
Q. W h at market?
A . Foreign exchange m arket. 10
Q. I thought you said there was no exchange?
A. No exchange.
Q. Is there a m arket then?
A. No m arket strictly speaking.
Q. W hat is it based upon?
A . W h a t w e consider the rubles are wrorth.
Q. Y o u r own personal opinion?
A. That has been confirmed by all the people in 

the foreign exchange business.
Q. A s a m atter of fact, Mr. K ennelly, did you ac- 20 

tually  purchase and actually  sell an y rubles on this 
particular remittance?

A . Yes.
Q. W ho did you purchase rubles from?
A. Out in the open m arket; we would not pur-

chase 1,000 rubles to cover this particular rem ittance, 
we would get a report from -----

By the Court:

Q. Y o u  don’t know  about this particular transac- 30 
tion?

A . No.

Q. Didn’t you hear your own w itness state this 
m orning that your com pany maintained a balance at 
the bank in Petrograd?

A. Y es.

Q. And you m aintained a balance there and the 
purchase of rubles is made at the Post Office in 
Petrograd?

A. Yes, that does not apply to this particular 40
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W m. H. K ennelly— Cross.

case; rubles covering at the Post Office w as to 
cover this paym ent to the payee, and w hat we used 
to cover the account is purchased in the New Y o rk  
m arket.

B y Mr. Schotland:

Q. If the price of rubles had gone up would you 
10 offer this man more money?

A. Yes.
Q. W ould you give it to him?
A. To htm.
Q. To anybody?
A. Y es, we are doing it to everybody. E very sale 

of rubles is based on the m arket price.

B y the Court:
Q. W h at was the price of rubles on Novem ber 28,

20 1917? . :
A . I couldn’t tell that offhand; it would be impos-

sible to tell w ithout our records.

By Mr. Schotland:
Q. Do you know  of any difference in the value of 

rubles between those dates, between September 8,
1917 and Novem ber 26, 1917?

A. A ll I know  from  past experience is that there 
would be a difference but I could not tell you with- 

30 out referring to the records; the value of lubles 
fluctuates from tim e to tim e, I  don’t know positively
th at there was a difference.

Q. Do you know  w hat the fluctuation w as be-
tw een those dates?

A . No, I  could not tell that w ithout referring to 
m y records.

B y the Court:

Q. W h at are they?
40 A. The market as we found it in New York, it is
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William À. Metcalf— Direct.

based upon that and the advices received from 
abroad.

Q. Those are the prices the Am erican Express 
Com pany charge?

A . No, this is the actual m arket rate as we find it, 
the selling rates higher and buying rates low er so as 
to m ake to m ake a profit on the transaction.

Mr . Me t c a l f , recalled:

B y Mr. Stryker:

Q. In the transaction of rem ittances of m oney 
from this country to Russia, as conducted by the 
Am erican Express Com pany, do you charge or does 
the Russo-Asiatic Bank charge any commissions?

A . For their rem ittances of money?
Q. Yes?
A . Yes, sir.
Q. W hat are their commissions?
A. I could not say offhand. 20
Q. Is that a separate thing from  the price re-

ceived for the rubles?
A . Yes, a m atter between the Am erican Express 

Com pany and the Russo-Asiatic Bank, the Russo- 
A siatic bank charge us a commission for effecting 
our remittances, which is a charge to us.

Q. Do you charge the rem itter any commission is 
w hat I intended to ask?

A . No, sir.
Q. Do you m ake an y profit on the transaction? 30
A . Our profit is a certain num ber of points be-

yond the rate of exchange which we give tp the 
agent; we add a certain number of points and th at 
is the rate upon which we furnish him  m oney to 
transm it abroad.

Q. Then neither you or the R usso-Asiatic bank 
charge the rem itter an ythin g by w ay of com m is-
sion except as that charge is contained in the price 
adm itted in the rubles?

A. Yes. 40
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W illiam  A. M etcalf— Direct.

By the Court:

Q. The rise and fall of rubles is a m atter taken 
care of between the Russo-Asiatic bank and the 
Am erican Express Company?
' A .  W e are only interested here in the rise and 

fall of exchange but not the Russo-Asiatic bank. 
W e are only interested here in the dollar equiva- 

jq  lent.

B y Mr. Stryker:

Q. Y o u r dealings w ith  the Russo-Asiatic bank is 
in w hat money?

A . Russian money.
Q. Y o u  have no dealings w ith them in money of 

any other country?
A . No, sir.
Q. How do you replenish from tim e to time your 

2Q account w ith the Russo-Asiatic bank, how is that 
done?

A. It is replenished in bulk; there is alw ays a re-
spectable balance there, and when it gets down to a 
certain point w e go into the m arket and buy some 
more.

Mr. S tryker: I renew m y motion to take 
depositions in this case. W e have produced all 
the evidence available. My motion to take 
depositions is based upon our view’ of the con- 

30 tract and upon our view  of the evidence, which 
it m ay be advisable to show that the contract 
w as complied w ith. Our view  of the contract 
is that it w as a sale of a credit available in 
Russia for 1,000 rubles, a completed transaction 
when made, and that part of the consideration 
for the sale the defendant undertook to remit, 
not deliver, but rem it this credit or the money 
represented by this credit from the Russo- 
A siatic Bank, its correspondent, to a man 
named by the plaintiff.40
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Case.

The Court: The receipt m arked P 1 in m y 
opinion is not evidential; it is lim ited to $50 
whereas it is adm itted by th e Am erican Express 
Com pany was $194. The express conditions are 
also limited to the sum of $50 so until th at re-
ceipt is reformed I cannot consider it.

It seems to me this transaction is a sale of 
merchandise by the Am erican Express Com pany 
to K atcher, and under the evidence in the case 10 
the agreem ent was to deliver to the consignee.
It is admitted this was not done. A s to w hy it 
w as not done under m y view  of the case, if  thig 
paper receipt is excluded it does not m ake any 
difference. I  do not believe Em il Germ anus 
when he says he offered 1,000 rubles back to the 
plaintiff, he was asked about it yesterday when 
the trial came on and made no suggestion, and 
it was only to-day after the suggestion was made 
about a refund, that he comes back on the stand 20 
and says he offered 1,000 rubles. The authority 
he produces does not authorize him to return 
any money w hatever but only $127. 50. There 
having been a breach of the contract, no point 
having been made as to the right of the con-
signor to issue it seems to me the consignor is 
entitled to be paid on the contract.

Mr. Stryker: M y position is this, we stated 
at the outset we desired to have a' review, and 
we are entirely clear as to the method of review  30 
to be followed. W e desire to m ake a form al 
tender of such evidence to the sam e effect as 
though a witness com petent to answ er the 
questions annexed to such notice of application 
had, after having been duly sworn in behalf of 
the defendant, been asked such questions and 
each of such questions had been overruled by 
the Court as im m aterial and exception duly 
taken.

The Court: .Such a tender has been made 40
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Case.

and refused as im m aterial, under m y view  of 
the contract, and exception allowed.

Mr. S tryk er: The tender of proof of all the 
evidence that m ight be elicited by the interro-
gatories h avin g  been made, and the Court h av-
ing refused to receive it, I will offer some find-
ings of law  and fact and rest.

The defendant requests the Court to find as a 

fact:
1. That the plaintiff purchased from the de-

fendant its agent, a credit available in Russia 
for one thousand rubles, and that the defendant 
agreed to rem it through its Russian corre-
spondent, the sum of one thousand rubles to 
Pete K a cju r at Berezhnica, L uck  W oln, said 
rem ittance to be made by postal money order 
obtained from  the Russian post-office at Petro- 
grad, Russia, and sent by mail through the 
Russian post-office to said Pete K aczur at 
Berezhnica, L uck  W olyn.

2. T hat the agreem ent made by the defendant 
to rem it one thousand rubles to Pete Kaczur, 
w as made subject to the rules and regulations 
of the Russian post-office.

3. T hat an agreem ent of the kind above men-
tioned is know n am ong persons engaged in that 
business as a cable rem ittance.

30 4. That the usual and ordinary method of
m aking a cable rem ittance of m oney from  the 
United States to Russia is as follow s:

The rem itter purchases a credit for rubles 
available in Russia, paying therefor the price 
fixed by the seller. The seller undertakes to 
rem it through his correspondent in Russia, the 
am ount of rubles represented by the credit pur-
chased by the rem itter, to the person named by the 
rem itter at the address given. This rem ittance40
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is accomplished by means of a com m unication 
sent by cable from  the seller to the correspondent 
in Russia, instructing him to m ake the rem it-
tance as above stated. Upon the receipt of this 
com m unication, the Russian correspondent pur-
chases a m oney order at the Russian post-office 
and mails the same, postage prepaid, to the
person designated by the rem itter at the address 
given.

i 1C
5. The defendant, at the tim e it made the 

agreem ent above mentioned, had on deposit 
w ith the Russo-Asiatic Bank at Petrograd, a 
sum of money largely in excess of one thou-
sand rubles, one thousand rubles of which was 
available for rem ittance to Pete K aczur under 
the contract in question.

6. There is no evidence in the case which will 
support the inference that the defendant failed
in any w ay to m ake the rem ittance of one thou- 20 
sand rubles to Pete K aczur at Berezhnica Luck 
W olyn , in accordance with its contract.

The defendant requests the Court to find as a 
m atter of law, the follow ing:

1. The sale by the defendant to the plaintiff 
of a credit for one thousand rubles available in 
Russia, was a completed transaction on the 
date the receipt was issued by the defendant 
under which the plaintiff became the ow ner of 30 
the credit in Russia and the defendant became 
the owner of the m oney paid for such credit.

2. The defendant’s agreem ent to rem it the 
rubles represented by the credit, cannot be con-
strued to obligate the defendant to deliver such 
rubles. The only duty of the defendant w as to 
rem it in accordance w ith the usual practice cov-
ering the rem ittance of money by cable from 
the eastern part of the United States to Russia 40
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3. I f  the defendant’s Russian correspondent, 
upon the receipt in due course of the cable mes-
sage advising him to m ake the rem ittance to 
Pete K aczur, purchased a money order for said 
one thousand rubles at the Russian post-office, 
enclosed the same in an envelope with postage 
prepaid, addressed to Pete K aczur at the ad-
dress given, this constituted a rem ittance of 
the money in the manner contemplated by the

. a  contract, w hether or not Pete K aczur ever re-
ceived the m oney order.

4. If, after the Russian postal money order 
had been sent by the defendant’s Russian cor-
respondent to Pete K aczur at the address given, 
it was returned by the post-office authorities to 
the defendant’s Russian correspondent as un-
deliverable, it became the du ty of the defendant 
to hold to the plaintiff’s account and subject to 
his order, the credit purchased by him for one

20 thousand rubles or at the plaintiff’s request to 
return to the plaintiff the equivalent of the said 
credit in A m erican money.

5. The purchase of a credit available in Russia 
for one thousand rubles was complete when 
made, and if, because of a depreciation o f rubles 
pending the time w’ hich elapsed between the 
tim e of purchase and the return of the same to 
the defendant’s correspondent as undeliverable, 
said credit became of less value when measured 
in term s of Am erican money than the sum paid 
therefor by plaintiff, the loss occasioned by such 
depreciation upon the re-conversion of such 
credit into Am erican money m ust be borne by 
the plaintiff.

The Court: I decline to find as requested 
either on law  or on the facts.

Mr. S tryker prays an exception to the ruling 
of the Court.

40 Exception allowed.
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Exhibit P-1. C. H. McM.

Receipt fo r Foreign  M oney Order. No. 626442.

Ga b e l  S tate o f ........... Sept. 8, 1917.

Received from  Mr. J a ck  K atsh u r 
Address 172 P rince St.

One hundred n inety f o u r . ......................Dollars
not exceeding F ifty  Dollars

E quivalen t o f j q

One th ousan d ...........1000 Rubel
not exceeding 250 K ronen, 250 lire finm arks, 240 
m arks 185 kroner or 100 Roubles.

For rem ittance to Tese K a c ju r
A t Bereznier, L u ck iy , W o ly n ck

A me r ic a n  Ex pr e s s  Co mpa n y ,
$194.50 Emil  Ge r ma n u s ,

Branch Agent.
(5264. A u g . 1915)

This receipt is issued su b ject to the fo llow in g ex- *v 
press conditions:

It is understood and agreed by and betw een the 
person w ho accepts th is receipt and the A m erican 
E xpress Com pany th at the acceptance o f th is re-
ceipt by such person shall bind him  to the fo llow in g 
provisions: 1. This receipt is not negotiable. 2. 
This receipt m ust not be issued or accepted for 
more th at the sum  of $50. or its equivalent, and is 
not valid  for m ore than said sum  or its equivalent, g  ̂
8. The sum  of m oney if  covered by this receipt, if 
duly issued as aforesaid, w ill be forw arded to the 
payee named herein, subject to the rules and reg u la -
tions o f the various post offices used in m akin g the 
rem ittance; 4. A n y  alteration  or m utilation  of this 
receipt, or any attem pt to alter or am end the printed 
provisions of th is receipt renders it void.

W ritten  across the face o f th e  receipt are the 
words:

“ No t  n e g o t i a b l e , no t  e x c e e d in g  $50.00. ”  40
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Exhibit D-l fox* Identification.

A M E R IC A N  E X P R E S S  C O M P A N Y

A D V IC E  OF F O R E IG N  M O N E Y  O R D ER S

Se pt e mb e r  10 1917

Fr o m Em il Germ anus, 97 Mercer St. N ewark, N. J.
L is t  No .

10 To Russia by Cable.

Number

Please Forward the Following Remit-
tances to Destination as per Details Foreign U. S. 
Given Below Money Money

6209970

Se pt  13 1917
1

L ejeSilberg. Ilince. Gub. K iew . 25.00
2

20 6209980 Berku Gellerm an. Teofipol. U jezd 
Staro K onstantinow sk. Gub.
W o ly n sk .........................................  60.00

3
62099S1 Jacub Rubenstein. Petrograd,

Szlisselsburskij Prospect 35----  50.00
4

6209983 Berko Bajdman. Polonne. Gub.
W o ly n sk .......... . . . ....................... .. 50.00

5
30 6209985 Sura Gerszm an. Iskorost, Klad-

biszczenskaja. Gub W olyn sk. 80.00
6

6262441 SzendlaG orbaty. M onasteryszcze
Ujezd Lipowee. Gub. K ie w . .  100.00

7
6262442 Pese Kaczur. Bereznica. Ujezd

L uck. Gub. W o lyn sk ............  1000.00
8

6262444 Icko Bielajew . W elisz, W toroj 
Czasti. Gub. W ite b sk ............ ..40 50.00
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Exhibit D - l  for Identification.

9
6262445 Mali Szwarc. Briczan. U jezd Ho-

tinsk. Gub. Bezsarabsk   __  400.00
10

6262446 Szejne Copikow oj. Czausy. Gub.
M o g ile w .......................................... 130.00

11
6262440 Srul W olew icz Gitis. Tulczyn. 10

Gubernia P odolsk .........................  25.00

Ro. 1970a 17.95..........  $353.61 1970.00
Cable............................  33.—
P o s t .................................  6.05

392.66

•OQ x g  r a y  
9 0 1 0 0  8130*41 

ZT6I IT <I3S 20 
aaaxiag

Rub. 1970.00 @
11 Cable @
2 post @
6 : @
1 : @
1 post @
1 : al.

Check No. 5168

17.95
3.00

25c
40c
55c
85c
75c 30

40
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Exhibit D-2 for Identification.

C a b l e
P o s t a l  R e m i t t a n c e s  s e n t  t o

Date.
Sept. 13, 1917

Letter
Number

7

Remittance ........, Name of
Number Remitter

6262 442 Pese Kaczur
Emil Germanus,

Foreign Date Claim
Address. Money Dollars Charged Receipt File No.

Newark, N.J. 1,000 89,000
Newark, N. J.

» » W W t S W W W W ì t W ì fo o o o o o o o c ^ c o PSo PSo ps pso PSo PSo PSa z: PS



Exhibit D-3 for Identification*
Ru ss o -A s i a t i c  Ba n k

Lubau Branch. P e t r o g r a d , the 13/26 Nov 1917
Financial

A c c o u n t in g  De pa r t me n t
In your reply please quote Feb 28 1918

S t 1149 65 Broadw ay, N. Y .
St a t e me n t

for Messrs. Am erican Express C om pany" New Y o rk  
W e have effected report— lists:

No Cables N 1047, 949, 1058, 1059, 1048
Uneffect, orders

Ro. 7907. — Cop., Cable N1047 Chaje G. Goldental, Chotin,
Bess, on a/c of war R o . .. 300

Ro. 4502.— Cop., Szprince Goller Sofiswka,
W ol on a/c of war R o__ 430

Ro. 6899. - Cop., Mar jam  Potasyz Soliawfea,
W ol on a/c of w ar R o .. . . 605

Rochlja Feldm an Orynin
Pod on a/c of war R o '.. . . 300,

Ro. 8187. — Cop., 949 Pese K aczur Bereznica W ol
on a/c of w ar R o .............. j 1000.

Ro. Cop., Mran Szm il Jessler, W isz-
newez, W ol on a/c of war
R o .. . . . . . . ................. 100.

Ro. 35488. — Cop., Mecha Szvvarc, Gowdak,
Pod on a/c of war R o . . . 100,

Ro. 4920.— Cop., unexecuted orders as R0. 2835.
pe r statem ent enclosed

Ro. 30.568. - Cop. pi.ns postage for:
Ro. 0.45 Cop. 3 orders at 15 Cop.,
Ro. 35.—- Qop. 20 orders a t 04 Cop., 50
Ro. 27.— Cop. 27 orders at 40 Cop., 1—
Ro. 15. — Cop. 10 orders a t 40 Cop. 150
Ro. 6 .— Cop. 3 orders at 04 Cop. 250
Ro. 22.50 Cop. 9 orders at 74 Cop. 250
Ro. 3. — Cop. 1 orders at 00 Cop. 3—
Ro. 3.50 Cop. 1 orders at Re. 4. 250
Ro.
n Cop. orders a t  R o 4.44 7—
Ro. Cop. orders a t Ro. 4.04 750
Ro. 20.— Cop. 4 orders a t Ro. 4.40 5—
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E xhibit D-3 for Identification.

Ro. Cop. orders at Ro. 4.54 5.50
Ro. 13.50 Cop. 2 orders at Ro. 1/2.-1/750
Ro. 19. — Cop. 2 orders at Ro. 1/9- 1/ 10.—

132
Ro. Cop. orders at R o ...............

Ro. Cop. orders a t R o ...............

Ro. Cop. orders at R o ...............
Ro. Cop. orders a t R o ...............
Ro. 197.95 33.— Cop. 132 return receipts at 25 Cop.,

10 Ro. 105.00 Cop. Commission 132 orders at 80 Cop.
Ro. Cop. charges for corrections
Ro. Cop. charges for am ount claimed fr
Ro. Cop. charges for orders reeffected

Office

20

Ro. 30. 871.55 C op. Val 11/24 Nov.
to your debit— plus 15.43 com. 1/2 o .oo

yours fa ith fu lly
Russo-As i a t i c  Ba n k  

Libau Branch
pp RussuS pp W eranso

Uneffected orders:

30

Ro. 2835. —
Cable 949 Toihe S i t n i k

Luck. W o l . . 137. —
4< “  Andros Kum ra

Arenshourz.. 248.—  
Loff

“  1058-Sura Bovm au,
O ryn in .......... 100.—

Pod
“  “  Szam szon K a -

liko, L iany 
Koum  . . . . . .  1**0.—

Pod
“  “  R iw ka Kirzner,

Zw anec.........  100. —

Pod 3520

R o ........ 3520.-
Cable 1059 R o se  K a z a n ,

N o w o s e l ic a ,
Bess__ _ . . .  900. —

“  “  8 FI am a Rosen -
bojm , Y uch i 
to m cy ?? Nar- 
kiew?? P o d '
m utilated.......  500.

“  “  U dja Feldman,
c N o w o s e l ic a ,

Bess.-.......... • 100.—1
“  1048 Cipe G urw icz

Safiew ka W ol 500.
“  “  R iw ka Nu dil-

m a  n L u c k  
W ol....................  100.—

On 
• a/c 
of 
war

R o. 4920.— ,
40
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E x h i b i t D- 4 f o r I d e n ti fi c a ti o n .

A m e r i c a n  Ex p r e s s  Co m p a n y  

O ffi c e o f

A u d i t o r , F i n a n c i a l  A c c o u n t i n g  De p t . 7_ _ _

6 5  B r o a d w a y,

T L N e w  Y o r k , M a r c h A, 1 9 1 8

T o E m i l  Ge r m a n u s ,

N e w a r k, N. J.

D e a r  Si r :  " ■ , •  ; > ,, ., v. «;

W e b e g t o a d vi s e t h a t o u r A g e n t a t P e t r o g r a d 

h a s b e e n u n a bl e t o d eli v e r y o u r F o r ei g n R e m it t a n c e 

C a bl e N o 9 4 9/ 7

N o. 6 2 6 2 4 4 2   f o r R o. 1 0 0 0. —
a / c w a r.

Y o u m a y t h e r e f o r e r ef u n d t h e s u m o f $ 1 2 7. 5 0  t o 

r e m itt e r, t a k i n g r e c ei p t f o r s a m e o n f o r m  b el o w 2 0 
a n d r e t u r n t o u s f o r c h e c k.

R e m i t t e r s  r e c e i p t  m u s t  b e  a t t a c h e d  t o  v o u c h e r  

w h e n  r e t u r n e d

Y o u r s t r u l y,

J. W. S c o t t

A u d i t o r

E mil  Ge r m a n u s , N e w a r k, N. J.

R e c e i p t  f o r  Re f u n d  o f  Fo r e i g n  Re m i t t a n c e .

R e c ei v e d t h e s u m o f $ 1 2 7 .5 0 , b ei n g r e f u n d o f 
1! o r ei g n R e m it t a n c e N o. 6 2 6 2 4 4 2

C a bl e 9 4 9/ 7

R e m i t t e r. ...........................

D a t e d .............. .......... 1 9 1 . .

W i t n e s s............................... A g e n t.

F il e N o. 3 9 0 0 0  A m o u n t R o. 1 0 0 0. _   4 0



Certificate

F IR S T  D IST R IC T  C O U R T OF T H E  C IT Y  OF

A me r ic a n  E x pr e s s  Co mpa n y , a 
corporation of New Jersey, 

Defendant.

I hereby certify  the within transcript as the State 
of the Case on appeal in the above-named action, 
which w as tried before me on June 27th and June 

2$ 28th, 1918, and I do further certify that the exhibits 
therein referred to and m arked for identification 
D -l, D -3 and D-4 respectively were offered in ev i-
dence on behalf of the defendant and were excluded 
by me and an exception allowed.

Dated J u ly  9th, 1918.
C e c i l  H. Ma c Ma h o n , 

Judge.

N E W A R K .

1ft

Ja c o b  K a t c h e r ,

y .

Plaintiff,

Ce r t i f i c a t e .

80

40 IB-39551
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Opinion of Supreme Court.

Filed— Deo. 18, 1918.

N E W  J E R S E Y  SU P R E M E  CO U R T.

-N
Ja c o b  K a t c h e r , 

Plaintiff-Appellee,

y.

A me r ic a n  E x pr e s s  Co mpa n y , 
Defendant-Appellant.

Appeal from First  ̂
District Court of 
Newark.

Argued Novem ber term  1918, before Justices 
Be r g e n , K a l is c h  and Bl a c k .

The plaintiff paid to the defendant $194.50 for 
which the latter agreed to forward for the plaintiff 
$194.50 or its equivalent, 1000 rubles, to plaintiff’s 20 
w ife in Russia.

The agreem ent was m anifested by a w ritten re-
ceipt in which the defendant acknow ledged that it 
had received from the plaintiff $194., equivalent of 
1000 rubel for rem ittance to plaintiff’s w ife in 
Russia. D elivery could not be made through the 
Russian postal service, due to conditions created by 
the war, and four months after a failure to deliver, 
the defendant offered to refund to the plaintiff $127.50 
which it claimed w as the then present value of 1000 30 
rubles in A m erican money.

This the plaintiff refused and brought suit to re-
cover the $ 194.50 deposited w ith  the defendant for 
rem ittance.

On proof of these facts defendant moved for a 
non-suit on the ground that its liability ceased when 
it cabled to its agent in Russia a direction to pay to 
plaintiff’s payee the 1000 rubles. Held: That the 
contract to forward the m oney or its equivalent w as 
not performed until delivery, even though the failure 40
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was not the fau lt of the defendant, and that plaintiff 
was entitled to recover at least the value of the 
ruble, if not the money paid as a consideration for 
the contract, and as som ething w as due plaintiff, the 
refusal to non-suit was not error.

Ph il ip J. Sc h o t l a n d , for Appellee,

L i n d a b u r y , P e pu e  &  F a u l k s , for Appellant.

The opinion of the court was delivered by Be r g e n , 
J :

The defendant w as engaged in the business of 
transm itting m oney from one person to another 
and in furtherance of that business it had a duly 
accredited agent in the city  of N ew ark and another 
in the city  of Petrograd, Russia, the latter being a 
banking house at which the defendant kept a de- 

20 posit, out of which the agent paid such sums as the 
defendant m ight request to any person named.

W h ile  it is not perhaps im portant w hat method 
the defendant pursued in transm itting money from 
this country to a person in Russia, it was proven 
that in most cases the defendant would cable to the 
Russian bank the am ount to be paid in Russian 
currency and the name of the payee, on receipt of 
which the Russian bank would procure a post office 
order and mail it to the address of the payee, and if 

30 for any reason the bank wTas unable to do this, the 
am ount directed to be paid remained to the credit 
o f  the defendant in the Russian bank, and the de-
fendant was notified that the order was not 
“  effected

The facts in this case are, that the plaintiff called 
on the defendant’s agent in the city of N ew ark in 
this state and said, as the agent testified, “  I want 
to send 1000 rubles,” g iv in g  the agent the name of 
the payee and her address w ith request th at it be 

4( cabled; that the plaintiff asked w hat it would
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cost, and the agent informed him that the entire 
cost, including the commission of the defendant 
and the charge for the agent’s service would be 
$194.50 which sum the plaintiff paid to the agent 
for which he was given a receipt dated Septem ber 
8th, 1917, which acknowledged that the defendant 
had received from the plaintiff “ One hundred 
ninety-four dollars not exceeding $50. equivalent of 
One thousand (1000) rubeZ * * * for rem it- 10
tance to Tese K acjur, at Bereznier, L uckiy, Wol- 
y n ck ,”  and follow ing this the am ount in fig-
ures, $194.50, but w hile the w ritten part of the 
receipt acknow ledges only the receipt of $194,, it is 
not denied that the am ount actually paid was 
$194.50.

The receipt w as issued subject to certain express 
conditions the only one m aterial to the present case 
being “ The sum of m oney if covered by this re-
ceipt, if duly issued as aforesaid, w ill be forwarded 20 
to the payee named herein, subject to the rules and 
regulations of the various post offices used in m ak-
in g the rem ittance.”

There is another condition which is “ This re-
ceipt must not be issued or accepted for more than 
the sum of $50. or its equivalent and is not valid 
for more than said sum or its equivalent.”

The trial court refused to g ive any effect to this 
receipt because it was issued for more than $50., 
but m anifestly that is not sound, for the defendant 30 
by its subsequent action ratified it as a receipt for 
$194.50. The inferences to be drawn from the tes-
tim ony and the exhibits, are, that the plaintiff ap-
plied to the defendant to have it forw ard to the 
payee named, residing in Russia, $194.50 which he 
w as told was the equivalent of 1000 rubles; that the 
defendant accepted the money, and by the condition 
above set out, agreed to forw ard it to the payee 
named therein; that for some reason, for which the 
defendant was not responsible, the money was not 40
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paid to the payee out of defendant’s m oney on de-
posit in the Russian bank; that the defendant was 
notified by its Russian agent that the paym ent 
could not be made to the payee because of condi-
tions existing in Russia due to the war, and there-
fore the defendant w as not able to do w hat it had 
agreed to do and for which it had accepted from  the 
plaintiff $194.50; that when the defendant learned

10 that its agreem ent could not be carried out, it offered 
to refund to the plaintiff only $127.50, for the rea-
son that at the tim e the refund w as offered the 
value of rubles had depreciated in the United States 
to the extent .that 1000 rubles could be purchased 
here for $127.50. This offer the plaintiff refused 
and brought his suit to recover the am ount of the 
m oney paid to the defendant which, or its equiva-
lent, w as to be forwarded to the payee named, and 
for that sum he recovered his judgm ent from  which

20 the defendant has appealed.
The defendant moved for a non-suit which was 

refused, and in support of such motion argues that 
the rem ittance w as completed when defendant 
cabled instructions to its agent in Russia whether 
the fund came to the payee or not, upon the theory 
that plaintiff purchased only a credit for the payee 
to the extent of 1000 rubles, and if  for any reason 
defendant could not m ake delivery to the payee, 
the plaintiff w as not entitled to have refunded the 

30 cost of the credit but only its present value.
W e do not think this is a proper construction of 

the contract, which was to rem it to the payee $194.50 
or its equivalent of 1000 rubles. The contract m ani-
fested by the receipt is an agreem ent to rem it $194.50 
or its equivalent of 1000 rubles, which requires a 
tender to the payee of at least 1000 rubles in Russia 
and would not have been complied w ith by tender-
ing anything else, and that not having been done 
because of im possibility of perform ance because of 

40 the war, the parties are in this position; that defend-
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ant accepted $194.50 from the plaintiff upon an 
agreem ent to perform a certain contract which, 
through no fau lt of the defendant, the latter could 
not perform  and therefore he was bound to refund 
the consideration paid by the plaintiff. The au-
thority of the N ew ark agent to m ake a refund was 
limited to the sum of $127.50, w hich is to be found 
in a letter dated March 4th 1918, w ritten by the de-
fendant to its N ew ark agent, which recited that 
their agent in Russia had been unable to deliver the 10 
foreign rem ittance in question and directing him 
as follows: “ Y o u  m ay therefore refund the sum of 
$127.50 to rem itter takin g receipt for same on form 
below and return to us for check.”  The agent there-
fore had no authority to tender the plaintiff 1000 
rubles even if plaintiff was bound to accept it, his 
authority being lim ited to refund $127.50.

There is no proof in the case show ing the value of 
the rubles in Russia at the time the Russian agent 
attem pted to m ake delivery and failed. 20

The defendant in support of its appeal also argues 
that the trial court was in error in denying the mo-
tion for non-suit, because, as the agreem ent was to 
rem it through the Russian post office, and in ac-
cordance w ith its rules and regulations, “ A ll that 
the defendant agreed to have its Russian corre-
spondent do w as to mail the rubles through the 
post office in the m anner provided by th at post 
office for rem itting money, it did not agree to be-
come responsible for the defaults of the post office, 30 
all it could do w as to put the m oney in the w ay of 
being delivered by that governm ental agency in 
the due course of business.” This is rested upon 
the condition attached to the receipt, that the 
money will be forw arded to the payee “ Subject to 
the rules and regulations of the various post offices 
used in m aking the rem ittance.”

This argum ent is specious, for the condition mani 
festly refers to the efficiency of the post office w hich , 1 
the defendant proposed to use in m aking the remit- 40
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tance, and the defendant w ould not be relieved from  
all responsibility sim ply because conditions existed 
in R ussia w hich prevented the efficient use of one 
of its selected agencies.

I t  should be rem em bered th a t the defendant did 
not buy rubles for the p laintiff, for it appears in the 
case th at th ey had at least 1000 rubles deposited in 
the Russian bank, and it lost nothing through its 

10 inability to tender delivery o f the 1000 rubles.
The situation seems to be this; the defendant took 

from  the p lain tiff $194.50 for w hich it agreed to de-
liver to a person nam ed as payee $194.50, or its 
equivalent of 1000 rubles, w hich it w as not able to 
com ply w ith , and its agen t in R ussia kn ew  on the 
13th of N ovem ber 1917 that no delivery could be 
made, and y e t by the tender to refund, the defend-
an t charges the p laintiff with all depreciation which 
occurred between th at date and M arch 4th, 1918,

20 w ith out an y proof that there had been an y depre-
ciation on the 13th  of N ovem ber 1917. W e are of 
opinion th a t the non-suit w as properly refused.

The n e x t point argued is th at the trial court re-
fused permission to take the testim ony of a m aterial 
w itness in Petrograd by a com m ission, and the de-
fendant also offered to prove the facts inquired about 
in the interrogatories. These interrogatories all re-
late  except as to  those which are adm itted, to  w h a t 
steps w ere taken  by the R ussian bank to m ake de-

30 livery.
A ccord in g to the view  w hich w e tak e  or tnis case 

it is quite im m aterial w h at efforts w ere m ade to 
m ake delivery, and have assum ed th at all proper 
steps w ere take to m ake d elivery and th at the 
failure to do so was not the fa u lt of the defendant
or its representative.

The third point is th at the court erred in declin- • 
ing to find the facts  in accordance w ith  certain  
requests. These requests are all based on the proofs 

40 in  the case and w e h ave assum ed them  to be found
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as requested in th e consideration of the questions 
raised.

The fourth point is that the court erred in re fu s-
ing to find the law  in accordance w ith  the defend-
a n t’s requests. The first is th at the sale-t©-~the 
p laintiff of a credit for 1000 rubles, w as a com pleted 
transaction on the date o f the receipt and that the 
defendant becam e the ow ner o f the m oney paid for 
such credit. W e th in k  the ru lin g of th e court w as 
correct.

The second request is th at the agreem ent to rem it 
does not obligate the defendant to deliver the rubles 
and th at its on ly  d u ty w as to rem it in accordance 
w ith  the usual practice coverin g rem ittance of 
money by cable. This w e th in k  w as properly re-
fused.

The third and fourth  requests are in substance, 
th at purchasing a m oney order at a Russian post 
office and enclosing the sam e, in an envelope ad-
dressed to the payee, constituted a rem ittance in 
the m anner contem plated b y  the contract, and that 
if the money order had been sent to the payee ad -
dressed and returned by the post office to the R us-
sian bank, it becam e the d u ty  o f the defendant to 
hold to the p lain tiff’s account the credit for 1000 
rubles. This w e do not agree to and its refusal w as 
correct, nor, in this case, did the defendant’s agen t 
hold an yth in g  to p la in tiff’s credit.

The fifth  request is th at the purchase of a credit 
available in Russia w as com plete w hen made, and if 
a depreciation of rubles betw een the tim e of p u r-
chase and the retu rn  of the sam e to the defendant’s 
correspondent as undeliverable, the credit becam e of 
less value w hen m easured in term s o f A m erican 
m oney, the loss falls upon the plaintiff. This w e do 
not consider to be the rule of law  to be applied to 
the facts in th is case, and w as therefore properly 
refused.

The ju d gm en t w ill be affirm ed w ith costs.

10

20

30

40
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Rule for Judgm ent in Supreme
Court.

Filed— Decem ber 24, 1918.

N E W  J E R S E Y  S U P R E M E  C O U R T

10

J a c o b  K a t c h e r , 
P laintiff-A ppellee,

vs.

On Appeal. 
Order A ffirm in g  

Judgm ent.

A me r i c a n  Ex p r e s s  C o mpa n y , 
a corporation of N ew  Jersey, 

D efendant-A ppellant.

This cause h avin g  been argued a t the N ovem ber 
Term , 1918, of this Court, b y  Philip  J. Schotland, of 
Counsel for th e P lain tiff-A ppellee, and L in d ab ury, 

20 Depue &  F aulks, of Counsel for the D efendant- 
A ppellan t, and the C ourt h avin g considered the 
sam e, and finding no error in the ju d gm en t of the 
F irst D istrict C ourt of the C ity  o f N ew ark:

It is thereupon o r d e r e d  and a d j u d g e d  th at the 
ju d gm en t of the F irst D istrict C ourt of the C ity  of 
N ew ark  in th is cause be affirm ed w ith  Costs.

Dated Decem ber 21, 1918.

Entered D ecem ber 24, 1918.

30 On m otion of

Ph i l i p  J. Sc h o t l a n d ,
A tto rn ey  for P laintiff.

A  true copy

E n o c h  L . J o h n s o n , 
C lerk.

40 IA-2317J



§meg Court of Crroro and ¿tpprak

Ja c o b  K a t c h e r ,
Plaintiff-appellee

v. On Appeal 10

A me r ic a n  Ex pr e s s  Co mpa n y , 
Defendant-appellant

The stipulation below recited was signed by the 
attorneys of both parties for the purpose of correct-
ing a clerical error which appears in fhe State of 
the Case, to which attention was called by the Chief 
Justice during the oral argument.

L in d a b u r y , De pu e  & F a u l k s , 
Attorneys of Appellant.

80

40
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NEW JERSEY COURT OF ERRORS 
AND APPEALS.

10
A merican  Ex pr e s s  Com pan y ,

Ja c o b  K a t c h e r ,

Defendant-appellant

Plaintiff-appellee

v.

On Appeal 

Stipulation.

It. appearing that a clerical error appears in the 
State of the Case in the above mentioned cause in that 
the interrogatories to be propounded to R. Jacobsen, 
appearing in Schedule “A ” on pages 3 to 5 of the 
State of the Case; referred to “ Pete Kaczur” in-
stead of “ Tese Kaczier” and that the same mis-
take is repeated in the repetition of said questions 

^  in Grounds of Appeal Nos. 8, 13, 15, 18, 21, 23, 21, 
27, 29, 30 and 31.

It  is  h e r e b y  s t ipu l a t e d  and  a g r e e d  by and be-
tween the attorneys of the respective parties hereto 
that the State of the Case be amended by inserting 
therein the name “ Tese Kaczier ” in place of the 
words “ Pete Kaczur” wherever in said State of 
the Case the said words “ Pete Kaczur” appear.

30 Ph ili p J. Sc h o t l a n d ,
Attorney for Plaintiff appellee.

Lin d a b u r y , De pu e  & Fa u l k s ,
Attorneys for Defendant-appellant.

40 (C-5180)



NEW JERSEY COURT C F  ERRORS AND APPEA.

Ja c o b K a t c h e r ,

P l a i n t i f f - A p p e l l e e ,  

vs.

Ame r ic a n  E x pr e ss  Co mpa n y , a 
corporation of New Jersey,

D e f e n d a n t - A p p e l l a n t .

B R I E F  O F  P L A I N T I F F - A P P E L L E E .

Facts.

On September 8th, 1917, plaintiff went to the 
office of The American Express Co. at Newark, 
and there paid the sum of $194.50 f o r  t h e  p u r p o s e  

o f  h a v i n g  d e l i v e r e d  b y  c a b l e  to Tese Kacjur, at 
Bereziner, Luckiy, Wolynck, Russia, one thou-
sand rubles, and received from the agent in 
charge of said office, E mil  Ge r ma n u s , the receipt 
for his money which has been marked Exhibit
P.I. and appears on page 51 of the State of the 
Case. The American Express Co. failed to de-
liver said money, and sometime after the 4th of 
March, 1918, or more than six months after the 
contract was made, the plaintiff was notified 
that the money was not delivered and the de-
fendant’s agent offered to return to him $125.00, 
or to deliver the one thousand rubles after the 
war is over.

Plaintiff demanded the return of his $194.50, 
and upon being refused, brought this suit, and re-

On A p p e a l  

fro m  F ir s t  

D is tr ic t  C o u rt  

o f N e w a r k .
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covered judgment for said amount with. interest. 
Defendant brings this appeal from said judgment.

Argument.

I .

The motion for non-suit was properly denied. 
When the motion was made the only evidence 
before the Court was that the plaintiff had paid 

t o  t0 the defendant $194.50 to have its equivalent 
in Russian money, which the defendant asserted 
to be one thousand rubles, delivered to the con-
signee in Russia by cable. That more than six 
months after the contract was made the defend- 

. ant admitted to the plaintiff that it was unable 
to carry out its contract, and offered to return 
an arbitrary sum of $125.00, instead of the 
amount it had received. The defendant argues 
in support of its motion that the language of the 

2  receipt which appears on page 51 of the State of 
the Case provides that it received said money 
«for remittance” and claims that while remit-
tance is defined as the act of transferring bills 
or the like to another place, this does not in-
clude delivery. Plaintiff contends however, that 
the cases cited by the defendant defining remit-
tance, have no application but that this being a 
case of remittance by cable, the cases which con-
strue the duty of a Telegraph Company that 

a °  accepts money to transfer its equivalent to another 
person at another place, do apply, and the law is 
well settled that a Telegraph Company is bound 
to deliver.

W e s t e r n  U n i o n  T e l e g r a p h  C o .  v s .  B r a x t a n ,  

74 N. E. 985. 
also 37 Cyc, 1775.

40
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The receipt which plaintiff received is purely 
and simply a receipt for the money that he paid, 
and showing that it is to be sent by cable to his 
wife in Russia. The printed conditions do not 
apply, because, by their terms, they are only to 
apply as attached to a receipt for not more than 
$50., and the defendant having issued this re-
ceipt to plaintiff for more than $50. it only 
applies as a receipt to him for his money. The 
defendant on the plaintiff’s case at page 13, lines 1 0  
28 and 29 admitted that the money had never 
been delivered.

Under these circumstances plaintiff respect-
fully submits that the motion for non-suit was 
properly denied.

II.

The Court properly denied the application to 
take the deposition of R. Ja c o b s o n .

The Contract in question was made September 
8th, 1917, when it was known to both parties 
that the War involving practically all Europe 
as well as the United States was on, but the de-
fendant did not either orally or by any provision 
on its receipt, stipulate as to what should be 
done in the event that it is unable to deliver the 
money on account of the War, but on the con-
trary undertook to deliver the money with full 
knowledge that the War was on, and the plain- 3® 
tiff therefore had a right to assume that the de-
fendant had special means of being able to de-
liver the moneys, otherwise it would not have 
undertaken to do so. Furthermore this is an 
action to recover the money paid for a failure on 
the part of the defendant to carry out its con-
tract. No negligence is alleged and no damages 
asked for any negligence; it is therefore entirely

4 0
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immaterial as to why the defendant was unable 
to make delivery, because for the purpose of 
this suit it would neither add to nor diminish de-
fendant’s liability. The testimony sought to be 
introduced therefore by means of the deposition, 
would have been entirely immaterial, and the 
Court therefore properly denied the motion, 
rather than to have the trial of this case delayed 
until the deposition could be procured from 

10  Russia in its present chaotic condition, and the 
plaintiff of small means deprived of his money.

III.

The Court properly refused to find the facts 
which defendant asked it to find because the evi-
dence did not support such findings of fact.

(a) Defendant asked the Court to find that the 
plaintiff purchased a credit to be remitted 

20  through defendant’s Russian correspondent by 
means of a postal money order. There is abso-
lutely no evidence to show that plaintiff did any 
such thing. On the contrary the evidence is 
that plaintiff purchased a credit to be remitted 
by the defendant by cable with no mention of any 
Russian correspondent, and no mention of any 
post office money order or ratifying any post 
office money order.

0 (b) The Court could not find as a fact an agree-
ment to remit the one thousand rubles subject to 
the rules and regulations of the Russian Post 
Office when no such agreement was made, but on 
the contrary the agreement made was to remit by 
cable, with no reference whatsoever to any Post 
Office at the time the remittance was arranged
for.

See Evidence case pages 13 to 18.

40
I
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The printed clause on the receipt referring to 
Post Office does not apply in this case because 
this money was to be remitted by cable, and, 
furthermore, by the terms of the receipt itself 
does not apply because this was a case involving 
more than $50.

(c) The Court was asked to find the usual and 
ordinary method of making a cable remittance 
based on the testimony of a witness for the de- 
fendant, whose knowledge was mainly hearsay, 
as to the method adopted by this particular de-
fendant in remitting money by cable, but there 
is not one iota of evidence that the defendant or 
any of its agents called the attention of the 
plaintiff to the manner in which it intended to 
remit the money for him. Furthermore, the man-
ner of remitting is entirely immaterial as the de-
fendant did not succeed in delivering the money, 
and, therefore, parted with nothing. 20

IV*

The contract in this case between plaintiff and 
defendant was that the defendant would deliver 
to plaintiff’s consignee one thousand rubles by 
cable. If there were any doubt as to the terms 
of the contract and as to what the parties be-
tween themselves understood the contract to be, 
that doubt is removed by the language of D-4 for 
identification, which appears on page 57 of the 80 

State of the Case in which the defendant ad-
vised its agent at Newark under date of March 
4th, 1918, as follows:

40
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“American Express Company,

Office of
Auditor, Financial Accounting Dept.,

65 Broadway, New York, March 4,1918. 
TL

To Emil Germanus,
Newark, N. J.

Dear Sir:-
We beg to advise that our agent at Pet-

t o  rograd h a s  b e e n  u n a b l e  t o  d e l i v e r  y o u r  f o r -

e i g n  r e m i t t a n c e ,  Cable No. 949-7, No. 6262442 
for Ro 1000- A /C  War.

You may therefore refund the sum of $>127.50 
to remitter, taking receipt for same on form 
below, and return to us for check.

Remitter’s receipt must be attached to 
voucher when returned.

Yours truly,
J. W . Scott,

Auditor.”

The only question in the case is therefore: the 
defendant undertook to deliver; having failed to 
deliver should it return the amount of money re-
ceived from the plaintiff or no? The defendant’s 
real position is simply this: it had, as was its 
usual custom, on deposit with its correspondent 
bank in Russia, thousands of rubles, and it noti-
fied its correspondent to deliver to plaintiff’s 
consignee, one thousand rubles. Its correspond-
ent sometime later, under date of Nov. 26th, 

80 1917, wrote to defendant that it had been unable 
to carry out this particular order, as well as 
others on account of the War.

The defendant’s balance was therefore in no 
way affected by this order, but remained in the 
same condition as if no such order had been 
given. The defendant did not change its position 
in the least, yet after more than six months had 
elapsed, the defendant offered to return to plain-

40
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tiff an arbitrary sum of $125 in American money; 
which offer under its instructions to its agent 
should have been $127.50, and which arbitrary 
sum defendant fixes by itself by setting its own 
value on rubles at said time, because there was no 
foreign exchange by means of which the real 
value could be determined.

Defendant has cited two cases:

S t r o h i n e y e r  &  A r p e  C o .  v s .  G u a r a n t e e  

T r u s t  C o . ,  157 N. Y., Supp. 956. 
and H i k e r  v .  S t a t e  B a n k ,  159 N. Y. Supp., 730,

neither of which throws any light on the ques-
tion involved here because in the first case cited 
the defendant carries out its contract, and the 
plaintiff sought damages for delay but was denied 
the right to recover; the contract was carried out 
exactly as made, and the delay was not the fault 
of the defendant. 20

In the latter case which is a case decided in 
the Municipal Court of the City of New York, the 
receipt contained the stipulation, “subject to de-
lay on account of foreign war,” and the return of 
the rubles was tendered. In the case at bar the 
return of the ruuieis was not tendered, but an 
arbitrary sum in American money instead. Plain-
tiff is willing to concede for the sake of argument 
that if the defendant had shown that when money 
is sent by cable it should be delivered within a 
certain number of days, and had offered to re-
turn to plaintiff either the one thousand rubles 
or their equivalent in American money, accord-
ing to the rate on foreign exchange at the time 
when delivery should have been made, but could 
not be made, then plaintiff might have been re-
quired to take such a sum; but the defendant did 
not seek to introduce , nor did it introduce any

40
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such proof nor any such offer, but on the con-
trary the only offer it made was an arbitrary 
sum, more than six months after the contract 
was entered into, which would under no circum-
stances measure the amount that plaintiff was en-
titled to receive back unless the Court would be 
willing to hold as a matter of law that six 
months is a reasonable time within which to ap-
prise plaintiff of defendant’s inability to deliver 

1 money which was to be remitted by cable. The 
proof being it undertook to deliver said money, 
and failed to do so, the judgment for the return 
of said money, with interest, was properly entered, 
and plaintiff respectfully submits that said judg-
ment should be affirmed with costs.

Respectfully submitted, 
P h i l i p  J. Sc h o t l a n d , 

Attorney for Plaintiff-Appellee.
2*

80

40



§Uut fw w g  Court of C ïï o ïo  and g y ra te .
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a corporation o f N ew  Jersey, 
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On Appeal from 
the Supreme 
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Statement of Facts

The appeal in th is case is  from  the judgm en t of 
the Suprem e C ourt, affirm ing the judgm en t ren-
dered by the F ir s t  D istr ic t C o u rt o f the C ity  of 
N ew ark in favor o f the p lain tiff. The am ount in -
volved in  th is p a rticu la r  case is  sm all, but the 
questions are novel and the prin cip les are of great 
and fa r  reaching im portance.

The defendant is  an express com pany, w hich as 
a  p a rt of its  business, deals in  foreign  credits and 
exchange and m ain tain s for th a t purpose cred it 
balances in foreign  m oney in  banks in  various 
countries o f Europe. The p lain tiff, desirin g to send 
some m oney to R ussia, purchased a  cable rem it-
tance for one thousand rubles from  an agen t o f the 
defendant com pany doing business in  N ew ark and 
in structed  th is agen t to send the am ount o f such 
rem ittance, viz., one thousand rubles, to  Tese 
K aczier, B avezn ica  L u ck in g  W olyack , R ussia. The 
am ount paid for this rem ittance w as $194.50. This 
am ount included th e com m ission of E m il Ger-
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m anus, the defendant’s N ew ark agen t and also the 
defendant’s profit on the sale o f the rem ittance, out 
o f w hich profit the defendant w as obliged to p ay 
the expense of cablin g and a com m ission to  the 
R usso-A siatic B an k , its  R ussian  agent, through 
w hich the rem ittance w as to be made.

The rem ittance never reached Tese K a czie r  be-
cause of the disturbed conditions then p revailin g  
in  R u ssia  and in  due course of business the defend-
an t w as advised by its  R ussian  correspondent of 
this fact. I t  thereupon notified its  N ew ark agent 
to p ay to the p la in tiff the equivalent o f one 
thousand rubles in A m erican  money. D u rin g  the 
tim e which had elapsed since the purchase o f the 
rem ittance w hich occurred in Septem ber, 1917, the 
p rice o f rubles in  A m erican  money had depreciated 
and p la in tiff refused to  receive the then valu e of 
one thousand rubles, c laim in g th at he w as entitled  
to be paid the entire sum of $194.50 w hich had been 
p aid  by him to  the defendant’s agent a t the tim e the 
purchase w as made.

T h is su it w as brought to recover the above sum 
and resulted in  a  judgm ent fo r  p la in tiff fo r  the fu ll 
am ount claim ed. The state  o f demand, w hich ap-
pears on page 1  of the state  o f the case (being p re-
ceded by pages I to  X I I )  discloses the theory upon 
w hich p la in tiff based his action. H e claim s th at 
he delivered to the defendant $194.50 w hich the 
defendant undertook to  deliver  to Tese K a czier at 
B avezn ica L u ck in g  W olyack , R u ssia ; th at the de-
fendant had fa iled  to  deliver said m oney and had 
refused to return  it  to the p laintiff.

The defendant’s view  of the con tract is th at it  
w as a  purchase by the p la in tiff from  the defendant 
of a  cred it fo r  one thousand rubles availab le  in 
R u ssia  and th at defendant a t the tim e of such p u r-
chase agreed to  rem it the proceeds of th is credit to 
Tese K a czie r  a t the p lace named, this rem ittance 
to be m ade by the R usso-A siatic B ank, through the
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R ussian postoffice (see receipt given by defendant 
to p la in tiff— E x h ib it P  1, case, p. 51) ;  th a t the p u r-
chase of the credit fo r  one thousand rubles w as a  
com pleted tran saction  when m ade; th a t the price 
paid, v iz : $194.50, becam e a t  once the p rop erty of 
the d efen d an t; th at in  consideration of the paym ent 
of th is price, the p la in tiff received the tran sfer of 
the ruble cred it availab le  in  R u ssia  and the agree-
ment of the defendant to use th is ruble cred it in  
the purchase of a  m oney order and to  rem it such 
money order through the R ussian  postoffice, to  
Tese K a czie r  a t the p lace nam ed (case, pp. 35 and 
36).

The agreem ent did not obligate the defendant 
to deliver  the m oney order or the rubles, to Tese 
K aczier, but on ly to  send it  in  the m anner cus-
tom arily em ployed in  m aking a  “ cable rem ittance” , 
which m anner w as by m ailing  in  the R u ssian  post- 
office as in d icated  on the receipt given to the p la in -
tiff at the tim e the p rice  o f the rem ittance w as paid. 
I f  because of the in a b ility  of the R u ssian  postoffice 
to m ake delivery of the m oney order i t  w as subse-
quently returned to  the R u sso-A siatic B an k, it  be-
came the d uty of the B an k  to  cash the m oney order 
and advise the defendant in  the custom ary m anner 
that this had been done, whereupon the defendant 
w as obliged to  n o tify  the p la in tiff th a t the rem it-
tance had not been received by K a cz ie r  and return  
to him valu e of the am ount realized  on the redem p-
tion of the money order.

A  stenographer w as appointed a t the tr ia l and a 
tran scrip t o f the testim ony has been certified  by 
the judge as the state of the case.

The evidence offered by the p la in tiff w as very  
brief and consisted m erely of proof th at the p la in -
tiff w ent to the office o f defendant’s agen t in  N ew -
ark and asked the price  o f one hundred rubles. 
Upon being told  the price, the p la in tiff said  th at he 
wanted to send one thousand rubles by cable remit-
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tance. D efendant’s agent told p laintiff the price 
of a cable rem ittance for one thousand rubles, 
which w as $194.50 and “ sold it  to him” . P la in tiff 
paid the price and received the receipt, which has 
above been referred to as E xh ib it P  1, case, p. 51.

The defendant offered testim ony showing that 
when a cable rem ittance is  made from  this country 
to Russia, the forw arder undertakes to cable to its 
correspondent in R ussia w ith whom it  has a ruble 
credit, directions to rem it the desired amount to 
the person and at the place named. The Russian 
correspondent, upon the receipt of the cablegram, 
purchases a postal money order, having the same 
made payable to the rem ittee and places the money 
order in an envelope properly addressed and 
stamped and deposits such envelope in the post- 
office. I f  the envelope containing the money order 
is  not delivered to the person to whom it  is ad-
dressed but is returned to the Russian agent, the 
agent upon returning it  to the Russian postoffice 
receives therefrom  the am ount of rubles called for 
by the money order and thereupon notifies its p rin -
cipal in the United States by m ail that the money 
order has been returned as not delivered (case, 
p. 35). The principal then communicates w ith  the 
person for whom the rem ittance was made and re-
turns to him the proceeds of the money order (case, 
p. 35).

The defendant in this case proved, so fa r  as evi-
dence subject to its  command could be produced, 
that it  had perform ed its contract w ith the p lain -
tiff, in the m anner above sta ted ; that upon the re-
ceipt of the communication from its Russian agent, 
n otifyin g it  that the money order had not been de-
livered, it  had directed its  N ewark agent to tender 
to the p lain tiff the then value in Am erican money 
of the rubles received on the redemption of such 
money order and that the p lain tiff had declined to 
receive this money, claim ing the fu ll amount paid
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by him a t the tim e the purchase w as made (case, 
pp. 38, 42, 43 ; also case, p. 16).

Before the trial, defendant made an application 
to the court to take the deposition of R. Jacobsen, 
who w as the m anager of the Russo-Asiatic Bank, 
the defendant’s Russian correspondent, a t the time 
in question. The questions which the defendant 
proposed to ask Jacobsen appear on pages 3 and 4 
of the state of the case.

The general purpose of these questions w as to 
show that Jacobsen had received in due course the 
cablegram sent by the defendant, containing in -
structions to rem it the p lain tiff’s rubles to Tese 
K aezier and th at upon the receipt of this cable-
gram a money order had been purchased by him, 
made payable to the order of Tese K aezier and 
mailed to said K aezier at the address given and 
also to show the reasons w hy the postoffice was 
unable to m ake delivery so fa r  as such reasons were 
within Jacobsen’s knowledge.

The tria l court, reserved decision on the applica-
tion to take the deposition, statin g th at a fter the 
available evidence had been produced a t the trial, 
he would gran t the application, i f  the questions 
which defendant proposed to ask were in  his ju d g-
ment m aterial. To this ru lin g an exception was 
duly taken. The court a t the conclusion of the case 
held that the questions were im m aterial and irrele-
vant and denied the application, to which ru lin g  an 
exception w as duly taken.

W hen this denial was made, counsel for the de-
fendant made a tender of the proof which the ques-
tions annexed to the notice to take depositions were 
intended to elicit as though a w itness competent to 
answer the questions had been produced and duly 
sworn and the questions had each been asked, each 
overruled and an exception allowed. The court 
permitted this tender to be made in this manner,
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but overruled the questions on the ground that they 
were im m aterial and allow ed the exception.

A t  the close of the p lain tiff’s case, defendant 
moved for a nonsuit on the ground th at the p lain -
tiff had proven a very different contract from the 
one alleged in his state of demand, but offering, 
however, to consent to an amendment of the state 
of demand so th at the allegations would correspond 
w ith the proof. P la in tiff declined to m ake the 
amendment and the court denied the motion for 
nonsuit.

The defendant also subm itted requests to find as 
to law  and facts, which were denied. The appeal to 
the Suprem e C ourt was based upon the grounds 
above-mentioned and th at court sustained the 
action of the tria l court in every respect.

This appeal has been brought to question the 
legality  of the Suprem e C ourt’s ruling.



ARGUMENT.

I.

The Supreme Court erred in sustain-
ing the action of the trial court in 
denying the motion for nonsuit.

The motion for nonsuit in this case w as based 
solely upon the variance between the contract 
proved and the contract alleged. The contract 
alleged was a contract to deliver $194-50 to Tese 
K aczier at the place named, in Kussia. The breach 
alleged w as the fa ilu re  to deliver this sum and the 
refusal to return it  to the plaintiff. The proof did 
not sustain this contract, but disclosed an entirely 
different contract.

W hen p lain tiff rested his case, the evidence 
showed that the p lain tiff w ent to defendant’s agent 
in Newark in September, 1917, and asked: “ How  
much it  cost 100 rubles?” ; th at defendant’s agent 
rep lied : “ $19.30” . P la in tiff then s a id : aI  want to 
send 1000 rubles” . D efendant’s agent told him the 
price of one thousand rubles and usold i t  to him” . 
(case, p. 14, lines 6-26). P la in tiff then instructed 
defendant’s agent to send the one thousand rubles 
as a cable rem ittance and told him where to send 
it  and then received from defendant’s agent the 
receipt which w as offered in evidence ( E xh ib it P  1, 
case, p. 51). The only proof of the contract between 
plaintiff and defendant offered by p laintiff w as this 
evidence and the receipt itself.

The tria l court, in denying the motion for non-
suit, said that he would entirely disregard the re-
ceipt (case, p. 19, line 33) ; because on its face were 
the printed words “ not exceeding $50.00”  and “ not 
exceeding 100 rubles” . The receipt w as filled in by 
the defendant’s agent fo r more than one hundred
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lubles and it  has ratified his action. I t  was offered 
in evidence by the plaintiff, w ithout objection by 
the defendant, and w as adm itted in evidence and 
never stricken out.

The Suprem e C ourt held that the receipt should 
be regarded as evidence of the contract, notw ith-
standing the printed lim itation as to amount to 
which the tria l court referred, and in this, it  is sub-
m itted, the Supreme C ourt was entirely right.

I t  appears from  this receipt that one thousand 
rubles were to be rem itted  to Tese K aczier by cable 
rem ittance and forw arded through the Russian 
postoffice in accordance w ith the rules and regu-
lations of such postoffice, the third condition of 
the receipt being:

“ The sum of money i f  covered by this receipt, 
if  duly issued as aforesaid, w ill be forw arded 
to the payee named herein, subject to the rules 
and regulations of the various postoffices used 
in m aking the rem ittance.”

The use of the words “ rem it” and “ rem ittance” 
in the receipt is significant. The word “  rem it”  has 
a definite and w ell understood meaning. I t  is de-
fined in the Century D ictionary as fo llo w s:

“ To transm it or send, as money, bills, or 
other things in paym ent for goods received” ,

w hile “ rem ittance” is defined as

“ The act of transm itting money, bills or the 
like to another place.”

In  Comber v. Leyland, 1898, App. Cases, 524 
( House of L o rd s), the Court s a id :

“ The only agreem ent w as that he w as to hold 
this money for the plaintiffs and then turn it  
into first-class bank b ills in  favour of the p lain-
tiffs and rem it those. I cannot doubt that the 
word ‘rem it’ there means this and nothing be-
yond this— th at the bank post bills, when ob-
tained in favour of the plaintiffs, should be
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sent in the ordinary course and the ordinary 
m anner in which such documents are sent by 
commercial men, nam ely, by m ail, and th at as 
soon as that had been done all obligation and 
all lia b ility  of the defendant ceased. I think 
it  is  im possible on these words to m aintain that 
there w as an obligation and a lia b ility  incum -
bent upon him un til those bank post bills had 
reached the hands of the plaintiffs in England. 
Therefore, w hat he had to do w as all to be per-
formed and could all be perform ed ( it  is 
enough to say th at it  could a ll be perform ed) 
in Pernam buco. There w as no obligation rest-
ing on him after he had received th at money 
of which he could not discharge him self in P e r-
nambuco. Then, if  th at be the case, it  is not a 
contract which by its term s ‘ought to be per-
formed w ithin the jurisd iction ’. My Lords, I 
think that is the m eaning of the word ‘rem it’.”

In Calvin  v. U. 8. Mut. Acc. A ss ’n of C ity  of New  
York, 21 N. Y . Supp. 734, the Suprem e C ourt of 
New Y o rk  said, speaking of the word “ rem it” :

“ The word ‘rem it’ means to send back, and 
in the absence of any specific direction as to 
the mode of sending the check, there w ould 
necessarily be im plied a direction to send it  
in the usual w ay, namely, by mail. The con-
tract, as contained in this letter, was not that 
upon the receipt and paym ent of the check the 
company would reinstate the p laintiff to mem-
bership; but it was that if  the p laintiff would 
remit to the defendant his check for four dol-
lars, with exchange, such reinstatem ent should 
take place. H o did rem it it, and he was 
thereby, in  our judgm ent, effectively, reinstated 
as a member. No further act by either party  
was required to complete the fact of remittance. 
The contract was complete upon the m ailing 
of the letter containing the check; and hence 
for the injuries received w hile the letter was 
in transit, and before it reached the defendant, 
an action m ay be m aintained,”
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In  the case la st cited, it  w as held th at a notifi-
cation  by an accident insurance com pany, to a 
member, th at his p olicy  had lapsed, but th at the 
com pany w ould rein state him, and ca rry  his policy, 
“ i f  you  w ill rem it us yo u r check”  for a  specified 
am ount, did not m ake the reinstatem ent depend on 
the receipt and paym ent o f the check, but such re-
in statem en t becam e com plete by the m ailing of a 
le tte r  contain ing the check on the day the notifica-
tion w as rece ived ; and hence the member m ight re-
cover fo r accidental in ju ries sustained w hile the 
lette r  w as in  tran sit, and before it  reached the com-
pany.

The fa c t th at the agreem ent w as to rem it through  
the R ussian  postoffice and in  accordance w ith its  
rules and regulations, is  w orth y of note. The de-
fendant did not agree to deliver  the rubles, but to 
m ail them through the R u ssian  postoffice in  the 
m anner provided by th at postoffice for tran sm ittin g 
money. I t  did not undertake to u tilize  any other 
agency in  the event th at the m achinery of the post- 
office should not be effective for the delivery of the 
rubles. So fa r  as the m ere sending of the money 
w as concerned, its  d uty w as discharged when it 
had delivered the rem ittance to the postoffice in  a c-
cordance w ith  its  rules and regulations.

T o  adopt any other construction  of th is con tract 
w ould be to obligate the defendant, in  the event of 
the fa ilu re  of the postoffice, to m ake delivery in  
some other w ay  which undoubtedly w ould involve 
expense fa r  in excess o f the entire am ount of the 
rem ittance. The purpose of the provision of the 
receipt above recited w as to n o tify  the p la in tiff that 
the defendant o n ly  undertook to deliver the rubles 
to the postoffice for transm ission in  accordance w ith  
the rules and regulation s of such postoffice.

The Suprem e Court, in  dealin g w ith  th is subject 
la id  some stress upon the fa c t th at the receipt con-
tains the w ord “ received $194.50 equivalent of 1000
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rubles” . T h is language, however, in  view  of thé 
testim ony and o f the situ ation  of the parties can be 
given but one construction. The sum of $194.50 
w as the equivalent of one thousand rubles in  the 
sense th at the price of an a rtic le  purchased, is the 
equivalent of the a rtic le  and in  no other sense.

The C ou rt said in  p a rt:

“ W e do not th in k  th is is a  prop er con struc-
tion o f the con tract which w as to  rem it to the 
payee $194.50 or its  equivalent o f 1000 rubles. 
The con tract m anifested by the receipt is an 
agreem ent to rem it $194.50 or its  equivalent 
o f 1000 rubles, w hich requires a tender to  the 
payee of a t  least 1000 rubles in  R u ssia  and 
w ould not have been com plied w ith  by tender-
in g an yth in g  else and th at not h avin g been 
done because of im possib ility  o f perform ance 
because o f the w ar, the p arties  are in  th is posi-
tion : th a t defendant accepted $194.50 from  the 
p la in tiff upon an agreem ent to  perform  a  cer-
ta in  con tract which, through no fa u lt  o f the 
defendant the la tte r  could not perform , and 
therefore w as bound to refund the considera-
tion p aid  by the p la in tiff.”

I t  is subm itted th a t th is is  no answ er to the 
contention m ade by the defendant, for the fo llo w -
ing reasons: (1 ) I t  assum es th at “ rem it”  is  equiv-
alent to  “ deliver” ; that by agreeing to rem it, the 
defendant obligated itse lf  to m ake tender o f the 
sum to be rem itted, w hereas, the ord in ary  definition 
of the w ord “ rem it” as above shown, and the con-
struction  w hich has been repeatedly p laced upon 
it by the courts, are both con trary to th is v iew ;
(2) I t  ignores the fa c t that the agreem ent w as to 
rem it through the R ussian postoffice. I f  this con-
dition is to  be given effect it m eans th a t the defend-
ant only agreed to send the m oney through the post- 
office in the m anner provided by the postoffice fo r  
m ailing m oney; (3) B ecause it  disregards the evi-
dence of the p la in tiff’s w itness which shows th at 
the transaction  w as a  purchase and sale o f a  credit.
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I t  w ill be noted th a t the p la in tiff asked the price  
o f one hundred ru b le s ; th a t he said th at he w anted 
to send “ one thousand rubles” ; th at defendant’s 
agent w ho testified as p la in tiff’s w itness then “ sold  
it  to him ” (case, p. 15, lin e 20) ; th a t it  in  no w ay 
appears from  any evidence th at the p la in tiff w anted 
to  send $194.50. T h a t sum w as fixed because it  w as 
the price  of the th in g w hich the p la in tiff desired 
to purchase and sen d ; (4 ) F urtherm ore, i t  appears 
from  the testim ony of the defendant’s agent Ger- 
m anus w hile testify in g  as the p la in tiff’s w itness 
th at he added som ething to the rate or price given 
him  by the defendant for his profit (case, p. 15, 
lines 10-20). C learly , neither p a rty  intended th at 
the defendant should rem it its  agen t’s profit to  the 
p la in tiff’s nominee in R ussia.

The p lain tiff either intended to send do llars or 
to send rubles to  R ussia. The evidence a ll shows 
th at he intended to send rubles and the fa c t th at 
the rem ittance w as to be m ade by cable, shows th at 
he intended to acquire a  ruble cred it availab le  in 
R ussia.

The Suprem e C ourt in  dealing w ith  the defend-
a n t’s argum ent th at it  w as not obliged to rem it in 
any m anner except th at stated in  the receipt, 
nam ely, through the R u ssian  postoffice, furth er 
said :

“ T his argum ent is specious fo r  the condition 
m an ifestly  refers to the efficiency of the post- 
office w hich the defendant proposed to use in 
m akin g  the rem ittance, and the defendant 
w ould not be relieved from  a ll respon sib ility  
sim ply because conditions existed in R ussia  
w hich prevented the efficient use of one of its  
selected agencies.”

W e are not certain  that w e understand w hat the 
Suprem e C o u rt m eant by th is language. I t  seems 
reasonably c lear th a t defendant’s obligation  to 
m ail a  money order in  the R ussian  postoffice could
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not be changed into an obligation  req uirin g i t  to 
do an en tirely  different thing, nam ely, to deliver by 
some other m eans w hich m ight prove much m ore 
burdensom e and expensive, m erely because the 
R ussian postoffice w as not perform ing its  accus-
tomed functions.

The ch aracter of the agreem ent between the 
p lain tiff and defendant w as fixed when the agree-
ment wras made, and its  term s and provisions could 
not be changed by subsequent events. The R ussian  
postoffice w as not “ one of the agencies selected by 
the defendant”  fo r m akin g the rem ittan ce from  its 
R ussian correspondent to p la in tiff ’s nominee, but 
w as the only agency fo r  th at purpose contem plated 
by either p a rty  a t  the tim e the con tract w as made.

There is no claim  th a t the defendant wTas relieved 
from a ll respon sib ility  because of the fa ilu re  of 
thç R ussian  postoffice. W hen its  agen t had p u r-
chased the m oney order and deposited it  in  the 
postoffice i t  had rem itted  in  the m anner w hich it  
had agreed to do, but i f  the rem ittan ce w as subse-
quently returned to it, i t  w ould hold i t  fo r  the 
benefit of the p la in tiff and w ould be obliged to a c-
count fo r it  to him to the extent of the am ount re-
ceived and to  th at exten t only. I f , however, a ll 
that it  agreed to do w as to deposit a  le tte r  Con-
tain in g a postal m oney order in  the postoffice, ahd 
if  subsequently the letter w ere returned to defend-
ant, its  lia b ility  to account w ould not be based 
upon a fa ilu re  of consideration, bu t upon the fa c t  
th at in the due perform ance of its  con tract in  the 
m anner contem plated by the contract, i t  had re-
ceived foreign  m oney fo r  w hich it  w as obliged to 
account to the p lain tiff. The essential ch aracter 
of the contract as a  sale of credit, w hich w as to 
be rem itted in  the m anner stated  in  the contract, 
cannot be changed m erely because of the fa ilu re  of 
the R ussian  postoffice.

The situation, therefore, a t the close of the plain-
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tiff ’s case, w as th at the p la in tiff had proven the 
purchase of a cred it availab le  in  R u ssia  fo r  one 
thousand rubles fo r a  p rice w hich included the 
profit of the defendant’s agen t and an agreem ent 
to rem it through the R ussian  postoffice the one 
thousand rubles represented by the credit, to Tese 
K aczier, and had also proven, by adm ission, th at 
the rubles had not been received.

The varian ce between the a llegation s and the 
proof consisted in  the fact th at the p la in tiff alleged 
a  con tract to deliver $194.50, w h ile  the proof 
showed th at the $194.50 w as not to be delivered 
bu t w as the purchase p rice of the th in g to be re-
m itted and th at the agreem ent w as not an agree-
m ent to deliver  w hich would obligate  the defend-
an t to a c tu a lly  m ake a tender of the th in g  to be de-
livered  but an agreem ent to rem it through the 
R ussian  postofflce. This, i t  is  subm itted, w as a 
m aterial varian ce w hich affects the substance of 
the entire case.

The S tate  of Dem and alleged an en tirely  d if-
feren t con tract from  th at proven; one w hich im -
posed an en tirely  different lia b ilty  and the m otion 
fo r nonsuit should, therefore, have been granted 
unless an am endm ent o f the S ta te  o f D em and w ere 
m ade so as to m ake the a llegation s conform  to the 
proof. The m otion for nonsuit w as not based upon 
the desire to take advantage of a technical defect 
in  pleading, bu t upon the righ t which the defend-
an t had to have the real issues in  the case tru ly  
stated  in  the pleadings and adjudicated by the court.

W h ile  the effect of a varian ce between the a lleg a -
tions and the proof a t common la w  has been g re a tly  
m odified by our statutes perm ittin g am endm ents, 
it  is  s till the law  th at

“ There m ust be no varian ce to the prejudice 
of the adverse p a rty  between the case declared 
upon and the case proven and th at a recovery
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m ust be secundum, allegata et probata.”  J o r-
dan v. R eed, 77 N. J. L. 584, 591 ( Ct. of E rro rs  
and A p p e a ls).

The view  w hich the Suprem e C o u rt took of th is 
m atter illu stra te s  the essential difference between 
the contract proven and the one alleged. U nder the 
con tract a lleged  the recovery w as upon the basis of 
an entire fa ilu re  of consideration (case, p. 62, lines 
35-40; p. 63, lines 1-5) because of the fa ilu re  to 
deliver, whereas, under the con tract proven there 
was no fa ilu re  of consideration  unless there had 
been a fa ilu re  to rem it and w hile perhaps, the proof 
that the rubles had not been received m ight be 
prima facie  proof of the fa ilu re  to rem it, this could 
be rebutted by proof th a t the rem ittance had been 
made in  the m anner contem plated by the con tract, 
even though delivery had not occurred.

I t  is respectively  subm itted th at the denial of 
the m otion fo r nonsuit w as error, for w hich the 
Suprem e C ourt should have reversed the judgm ent.

II.

As to requests for findings of fact 
Nos. 1, 2, 4 and 6.

A t the tr ia l in  the D is tr ic t  C ou rt the p la in tiff 
requested the court to m ake the fo llow in g findings 
of fact, Nos. 1, 2, 4 and 6:

These requests appear on pages 48-49 o f the S tate  
of the Case, and are as fo llo w s :

“ !• T h a t the p la in tiff purchased from  the 
defendant through its  agent, a cred it availab le  
in R ussia  for one thousand rubles, and th at 
the defendant agreed to rem it through its  R u s-
sian correspondent the sum o f one thousand 
rubles to Tese K a cz ie r  a t B avezn ica  L u ck in g
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W olyack , said rem ittance to be made by postal 
money order obtained from  the R ussian  post- 
office a t P etrograd , R ussia, and sent by m ail 
through the R u ssian  post office, to said Tese 
K a czie r  a t B aveznica, L u ck in g  W olyack.

‘-<2, T h at the agreem ent m ade by the defend-
an t to rem it one thousand rubles to Tese 
K a czie r  w as m ade subject to  the rules and 
regulations o f the R ussian  post office.

“ 4. T h a t the u sual and ord in ary m ethod of 
m aking a cable rem ittance of m oney from  the 
U nited States to R u ssia  is as f  ollow s :

“ The rem itter purchases a credit fo r  rubles 
availab le  in  R ussia, p ayin g  therefor the price 
fixed by the seller. The seller undertakes to 
rem it through his correspondent in  R ussia, the 
am ount of rubles represented by the credit p u r-
chased by the rem itter, to the person nam ed by 
the rem itter at the address given. This rem it-
tance is accom plished by m eans of a  com m uni-
cation  sent by cable from  the seller to  the cor-
respondent in  R ussia, in stru ctin g  him to m ake 
the rem ittance as above stated. U pon the re-
ceipt of th is com m unication, the R ussian  cor-
respondent purchases a  m oney order a t the 
R u ssian  post office and m ails the same, post-
age prepaid, to the person designated by the 
rem itter a t the address given.

“ 6. T here is no evidence in  the case w hich 
w ill support the inference th at the defendant 
fa iled  in  any w a y  to m ake the rem ittance of 
one thousand rubles to Tese K a cz ie r  a t B avez-
nica, L u ck in g  W olyack , in accordance w ith  its  
con tract.”

The Suprem e C o u rt stated  th a t these requests 
w ere a ll based on the proofs in  the case, and th at 
they assum ed them to have been found in the con-
sideration  of the questions raised. T hey are un -
doubtedly supported by evidence in the case w hich 
is uncontradicted.

R equests 1, 2 and 4 are substantiated  by proof 
of w h at both the p la in tiff and defendant’s agent 
said  at the tim e the purchase w as m ade ( case, p. 14,
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lin e 8; p. 15, lin e  22 et seq .). They are also sup-
ported by the receipt (E x h ib it P  1, case, p. 51), by 
the testim ony of Mr. D ennis (case, pp. 23-29), and 
also by the testim ony of Mr. M etcalf (case, pp. 34 
and 35). I t  appears from  th is testim ony th a t the 
usual m ethod of m aking a cable rem ittan ce of 
money to R u ssia  em ployed by the A m erican  E x -
press Com pany, is to send a  cable m essage to the 
R usso-A siatic B an k, its  correspondent a t  Petro- 
grad. Upon the receipt of th is m essage, the corre-
spondent w ith  whom the defendant a lw ays m ain -
tains a  considerable ruble credit, purchases m oney 
orders a t the postoffice in  P e tro g ra d  and m ails 
these m oney orders to the persons nam ed in  the 
cablegram  a t the respective addresses therein  given. 
There w as no evidence in  the case w hich in  any 
w ay contradicted th is evidence or Which w ould sup-
port any con trary  inference.

A ll  that the p la in tiff said  w as th a t he w ished to 
send a  thousand rubles. T he defendant’s agent 
testified th at he to ld  the p la in tiff the price of the 
rubles and sold them to him. A s  has above been 
argued, the receipt is  fu rth e r evidence of the con-
tract. There is no evidence from  w hich i t  can ne 
in ferred th a t the defendant agreed to  rem it these 
rubles in  any other than the usual w ay. Thé proof 
as to w h at th a t w a y  w as w as a ll one w a y  and is 
absolutely uncontradicted.

The im portance of these findings o f fa c t  w ill be 
considered under P o in t I II .
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III.

The Supreme Court erred in sustain-
ing the action of the trial court in re-
fusing to find the law in accordance 
with defendant’s requests 1 to 5 inclu-
sive.

F ir s t  Request. T h is request is as fo llo w s :

“ 1. The sale by the defendant to the p lain tiff 
of a cred it for one thousand rubles availab le  
in  R ussia, w as a com pleted tran saction  on the 
date the receipt w as issued by the defendant 
under w hich the p la in tiff becam e the ow ner of 
the cred it in  R ussia and the defendant becam e 
the ow ner of the m oney paid for such cred it.”

A s  to this request the Suprem e C ourt stated th at 
th ey thought the finding of the tr ia l court w as 
correct w ithout assign in g any reason fo r  such be-
lief. The Suprem e C ourt reached this conclusion 
although i t  assum ed th at the facts  had been found 
in  accordance w ith  the first request fo r  finding of 
fa c t  (case, p. 48, lin e 10 ), th at the p la in tiff p u r-
chased a credit availab le in  R u ssia  for one thou-
sand rubles, and th at the p la in tiff agreed to rem it 
through its  R ussian  correspondent the sum of one 
thousand rubles to Tese K aczier, B avezn ica  L u ck -
in g  W olyack , said rem ittance to be m ade by postal 
m oney order obtained from  the R u ssian  postoffice 
a t P etrograd , R ussia, and sent by such R ussian  
correspondent through the R ussian  postoffice. If, 
as has been conceded by the Suprem e C ourt, there 
w as a  purchase o f a cred it availab le in R ussia, no 
reason is perceived w h y the seller of th a t credit did 
not become the ow ner of the m oney paid  fo r  such 
cred it a t  the tim e the sale w as made. The p la in tiff 
and the tr ia l cou rt both insisted  th a t the tran sac-
tion  w as the deposit o f m oney w ith  the defendant
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upon the defendant’s prom ise to d eliver its  equiva-
len t in  rubles to a  person in  R ussia. The Suprem e 
C ourt, by assum ing the first request fo r  finding of 
fa c t to have been found, conceded th at the tra n sa c-
tion w as a  sale of cred it and not the deposit of 
money w ith  the defendant.

Since the tra n sfer w as to be m ade by cable, as 
evidenced by the receipt, it  is  obvious th a t the 
specific m oney paid  the defendant w as not intended 
to be transferred. T h is  becom es even m ore ap -
parent when w e consider the fa c t  th a t the only com-
pensation w hich the defendant received in  th is  m at-
ter w as the profit on the sale  o f the credit, from  
which profit it  paid  the expense of the tran saction  
in clu d in g the com m ission of its  R u ssian  agent 
(case, p. 45, lines 28-40). I f  th is had been in -
tended to be a  m ere rem ittance o f f l 94.50, the de-
f e n d a n t  com pensation w ould  have, been a sce r-
tained and paid in  some other w ay. I t  appears also 
in  the testim ony, to w hich reference has above been 
made, that the defendant w as the ow ner o f a  ruble 
cred it in  the R usso-A siatic B a n k  a t  P etrograd , and 
th at the p la in tiff purchased th is cred it and in -
structed the seller to send the proceeds of the cred it 
to the person nam ed in  R ussia. A  tran saction  of 
this ch aracter w as considered by the Suprem e C ou rt 
of N ew  York, A p p e lla te  D ivision, in  Strohm eyer & 
A rpe Co. v. G uaranty T rust Co., 157 N. Y . Supp. 
956, as a  purchase of credit. In  th is case the cou rt 
said in p a r t :

“ W h at the seller of a  cable tra n sfer does is 
to sell a sum of m oney, or a cred it fo r  a  sum 
of money, payable at the p lace ind icated in the 
contract. W h at the bu yer does is  to purchase 
a credit availab le  at such place. In  the present 
case the p la in tiff bought 75,000 lire  to be paid 
in  Genoa. The transaction teas a com pleted  
one, and p la in tiff or its  correspondent u lt i-
m ately received p recisely  w h at defendant en-
gaged should be received to w it, 75,000 lire  in
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Genoa. The in equity  of p la in tiff’s claim  can 
be appreciated by considering w h at w ould  have 
been the righ ts o f the p arties if  the fluctuations 
of exchange* had been such th at on Novem ber 
11th the valu e of $1 in Ita lia n  lir e  had been 
m ore than 5.20, instead of less, and that, as in 
the present case, the delay in  transm ission had 
bpen due to no fa u lt  of the defendant. In  such 
a  case it  is  evident th at defendant, havin g sold 
the tra n sfe r  a t 5.20 on O ctober 23rd, would 
have liad no v a lid  claim  again st p la in tiff for 
the va lu e of the tran sfer at the m arket rate 
on Novem ber 11th .

“ 4$ ice regard the transaction i t  was com-
p lete an O ctober 23d when the cable transfer  
w as'sol(l. The money paid for became defend-
ant’ s money, against w hich p la in tiff received  
defendant’ s obligation that paym ent w ould be 
made in  Genoa.”

The above case points out the su bstan tial d istin c-
tion between a cable tran sfer or cable rem ittance 
and the deposit of m oney to be forw ard ed to a 
foreign  country. This d istinction  is also referred 
to in  M iisco  v. U nited Surety  Co., 117 N. Y . 21, 
aff. 9,0 N. E . 171. See a lso  O shinsky  v. Taylor, 
172 N. Y . S. 231.

I f  instead of purchasing a credit, the p lain tiff 
had purchased and paid fo r a chattel, for exam ple, 
an antom obile tire, w ith  in struction s to the seller 
to send the same by A dam s E xpress Co. to a person 
nam ed at an address in  Chicago, and if  the defend-
an t had thereupon issued a receipt statin g  th at it  
had received the purchase price of the tire  and th at 
the tire  w as to be sent to the person nam ed by the 
A dam s E xp ress Co., there could be no doubt that 
such a sale w ould be a com pleted tran saction  on 
the date the receipt w as issued, and th at the p la in -
tiff w ould become the ow ner of the tire  and the de-
fendant the ow ner of the price paid. The only d is-
tin ction  betw een the case put and the one under 
consideration is, th a t in  the case put the title  to a



definite ch attel w ould pass to the p la in tiff a t the 
tim e of the purchase, w hile in  the case under con-
sideration, the p la in tiff instead of acquirin g a title  
to a definite ch attel acquired title  to a cred it a v a il-
able in R ussia.

The second request is as fo llo w s :

“ 2. T h at the agreem ent made by the defend-
ant to rem it one thousand rubles to Tese 
K aezier, w as made subject to the rules and 
regulations of the R u ssian  post office.”

The ch aracter of the con tract w ith  regard  to the 
obligation o f the defendant to deliver  has been con-
sidered under P o in t I. P ro o f of the m anner of 
m aking a cable rem ittance appears in  the testim ony 
of Mr. D ennin (case, pp. 23-29) and Mr. M etcalf 
(case, pp. 34-35), to w hich reference has above been 
made. In  fact, the Suprem e C o u rt conceded that 
the uncontradicted evidence showed this m ethod 
to be as stated  in the fou rth  request to find facts, ap -
pearing a t page 48 of the Case and under P o in t I I  
of this brief. The Suprem e C ourt did not give its  
reason in  its  opinion fo r sustain in g the action  of 
the tr ia l court in  refu sin g this request, except as 
th at reason can be gathered from  the p art of its  
opinion w hich deals w ith  the denial of the m otion 
to nonsuit. I t  eviden tly had the im pression that 
the defendant agreed to deliver  the rubles in  ques-
tion. I t  is  difficult to understand upon w h at por-
tion of the evidence this im pression could have 
been based. If, as has been above stated under 
P o in t I, there is a su b stan tia l d istin ction  between 
an agreem ent to rem it through the postoffice and 
an agreem ent to deliver, there is no support for the 
assum ption th at the defendant agreed to deliver.

It  is apparent th at an agreem ent to deliver  a  com -
p arative ly  sm all sum of money to a person located, 
perha,ps, in  a rem ote p art of R ussia, w ould  be an 
undertaking w hich m ight involve g re a t difficu lty 
and expense. I t  m ay be assum ed th at the defendant
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had no know ledge of the w hereabouts of Tese 
K a c z ie r ; th at it  did not even know  of the existence 
of such a person. I t  w as w illin g  to assume the 
burden of securing a m oney order draw n to his 
order, and m ailing such money order in  a stam ped 
envelope addressed to him at the address given, and 
in  its  receipt it  is p la in ly  stated  th at the rem ittance 
w ould be m ade in th at w ay and subject to the rules 
and regulation s of the R ussian  postoffice. I t  cannot 
be assum ed that because it  undertook th is d uty it  
w as w illin g  to obligate itse lf  to see th at this money 
order w as placed in the hands of the rem ittee. The 
receipt p la in ly  shows the ch aracter of the obliga-
tion  w hich the defendant undertook and c learly  
negatives the idea th at the defendant undertook to 
rem it in  an y other m anner.

I t  also c learly  appears from  the evidence that 
this w as the m anner in  w hich a cable rem ittance is 
cu stom arily  made, th at in  fa c t the term  “ cable 
rem ittance”  im ports a rem ittance m ade in  this 
m anner (case, p. 35). There w as nothing in  the 
evidence w hich could in  any w ay support the claim  
th at defendant w as obligated to deliver  the 
rem ittance.

The custom  or p ractice  set forth  in  the second 
and fourth  requests for finding o f fa c t  w as en tirely  
consistent w ith  the con tract as established by the 
other evidence and the p arties are deemed to have 
contracted w ith  it  in m ind, atid to have intended 
th at it  should be follow ed.

See

M iller  v. Great W estern Com. Co., 152 
N. W . 787 (N eb.) ;

Strong  v. R in gle, 152 P ac. 631 ( K a n .) ;
M iller  v. F isch er, 126 N. Y . S. 996;

Van D usen-H arrington Co. v. Jnngehlut, 
77 N. W . 970 (M in n .) ;

Cole  v. Leach  (A ppel. C t. In d.) 94 1  E  
577.
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The th ird  and fou rth  requests, w hich are as fo l-
low s :

“ 3. I f  the defendant’s R u ssian  correspond-
ent, upon the receipt in due course o f the cable 
m essage ad visin g him to  m ake the rem ittance 
to Tese K aezier, purchased a  m oney order for 
said  one thousand rubles a t the R ussian  post- 
office, enclosed the same in  an envelope w ith  
postage prepaid, addressed to Tese K a e z ie r  at 
the address given, th is constituted a  rem it-
tance o f the m oney in  the m anner contem plated 
by the contract, w hether or not Tese K aezier 
ever received the money order.

“ 4. If, a fte r  the R ussian  postal m oney order 
had been sent by the defendant’s R ussian  cor-
respondent to  Tese K a e z ie r  at th e address 
given, i t  Was returned by the post-office a u -
thorities to the defendant’s R ussian  corre-
spondent as undeliverable, i t  becam e the duty 
o f the defendant to hold to the p la in tiff ’s ac-
count and subject to  his order, the credit p u r-
chased by him  for one thousand rubles or at 
the p la in tiff ’s request to retu rn  to  the p la in tiff 
the equivalent o f the said cred it in  A m erican  
m oney.” ,

have become in ap p licable  because of the refu sal of 
the court to perm it the defendant to  take the 
deposition of Mr. Jacobsen, w hich refu sal w ill be 
considered under P o in t IV . B ecause of th is  re-
fusal there w as no evidence in  the case as to w hat 
w as done by the defendant’s R u ssian  correspond-
ents tow ard m aking th is  rem ittance. The Suprem e 
Court in considering these requests said :

“ T h is w e do not agree to  and th eir refu sal 
w as correct; nor in  th is case did the defend-
an t’s agent hold an yth in g to p la in tiff ’s cred it.”

I f  by th is language the Suprem e C ourt m eant 
that there w as no evidence in  the case to show that 
the cablegram  sent by defendant to the Russo- 
A sia tic  B an k  w as received by i t ;  th at upon its  re-
ceipt it  purchased a  m oney order draw n to the
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order o f Tese K a czie r  and deposited th is money 
order in  a  properly stam ped and addressed en-
velope in  the R ussian  postoffice, and th a t subse-
quently the m oney order w as returned to the said 
B a n k  and that upon such retu rn  it  w as surrendered 
to the R ussian  postoffice and redeemed by such 
postoffice by paym ent o f one thousand rubles to 
the B ank, w e concede th a t it  is true. B u t the de-
fen d an t intended to  prove these facts by the depo-
sition  of R. Jacobsen w hich the tr ia l cou rt did not 
perm it it  to take because in  the opinion of the tr ia l 
court such evidence w as im m aterial. T he fa c t  th at 
the absence of this proof is  sign ifican t shows that 
the tr ia l court w as w rong in considering it  im m a-
teria l and in  excludin g the tender of such proof 
w hich w as m ade ju s t  before the defendant rested. 
In  view  of the denial o f th is application  an assum p-
tion by the C ourt th at the money order w as not 
purchased or th at the defendant’s account w ith  the 
R ussian  bank w as not charged w ith  this rem ittance 
is  erroneous. There is  proof in  the case th at the 
rem ittance w as not “ effected” bu t there is  nothing 
in  the case from  w hich an y inference cahsbe draw n 
th at the money order w as not purchased and m ailed 
and defendant’s account charged accordingly.

The fifth request is  as fo llo w s:

“ 5. The purchase of a  cred it availab le  in 
R u ssia  for one thousand rubles w as com plete 
when made, and if, because of a depreciation  of 
rubles pending the tim e w hich elapsed between 
the tim e of purchase and the retu rn  of the same 
to the defendant’s correspondent as u ndeliver-
able, said cred it became of less va lu e  when 
m easured in term s of A m erican  m oney than 
the sum paid  th erefor by p lain tiff, the loss 
occasioned by such depreciation upon the re-
conversion of such cred it in to  A m erican  money 
m ust be borne by the p la in tiff.”

This request embodies the su bstan tia l point in 
difference between the p la in tiff and the defendant,
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The defendant concedes th at it  is obliged to return  
to  the p la in tiff the va lu e of the cred it w hich it  sold 
to the p lain tiff, but the p la in tiff contends th a t by 
reason of the fa ct th at delivery  of the rem ittance 
w as not m ade by the postoffice to Tese K a czie r  
there w as an en tire fa ilu re  of consideration of the 
contract and it  becam e the d u ty  of the defendant 
to deliver the consideration received. T he defend-
ant insists th a t it  did the things w hich it  agreed 
to do under the contract, and because of the fa ilu re  
of the R ussian  postoffice to  perform  its  functions 
(which m ay have been due to the occupation of the 
place to w hich the le tte r  w as addressed by the G er-
man arm y, or because of the death or rem oval of 
the rem ittee, or on account of some other u n ex-
plained reaso n ), the rubles w ere not delivered by 
the postoffice to the rem ittee. U nder these circu m -
stances there w as no fa ilu re  of consideration, fo r 
the defendant did w h at it  agreed to do. T h is  has 
been argued under P o in t I. A ssum ing, therefore, 
that there w as no fa ilu re  of consideration but that 
the defendant perform ed its  con tract by p urch as-
ing through its  R u ssian  agen t a  m oney order to 
the credit o f Tese K aczier, and by depositing this 
money order in  a  p rop erly  stam ped addressed 
envelope, in  the postoffice a t P etrograd , and th at 
a fter such postoffice m oney order had been so de-
posited, i t  w as fo r  some reason returned to the 
defendant, i t  is  obvious th at the only d u ty cast upon 
the defendant w as to retu rn  to the p la in tiff the 
thing which it  held w hich belonged to the p lain tiff. 
W hen the m oney order w as purchased, draw n to 
the order of the rem ittee, the cred it w hich p la in tiff 
had purchased w as applied to the purpose contem -
plated by the p lain tiff, and either the p la in tiff or 
his rem ittee became the ow ner of the m oney order 
which the defendant as h is agen t had purchased 
and m ailed. W hen the m oney order w as returned 
by the postoffice to the R usso-A siatic B an k, and
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the bank surrendered i t  to the postoffice upon re-
ceivin g its va lu e  in  rubles, these rubles w ere re -
ceived by the bank to the use of the p lain tiff. The 
defendant’s agen t then had in  its  possession one 
thousand rubles w hich i t  held fo r the use of the 
p lain tiff, and in  the ord in ary  course of business it  
notified the defendant of th a t fa c t  and the defend-
a n t in  turn  notified the p lain tiff. I f  th is w as the 
ch aracter of the tran saction  and th is is  w h at the 
defendant proved, there- can be no doubt bu t th at 
the th in g w hich p la in tiff w as .entitled  to receive 
w as the proceeds aris in g  from  the redem ption of 
the m oney order. In  an action  brought in  this 
cou n try to recover such proceeds, the p la in tiff is 
entitled  to recover the va lu e thereof in  A m erican  
m oney a t the tim e his cause of action arose. I t  
follow s, therefore, th a t i f  between the tim e of the 
purchase o f the rubles and the tim e when p la in tiff 
w as en titled  under the contract to  the retu rn  of 
the rubles, there w as a  depreciation  in  the va lu e of 
the rubles, th a t loss m ust be borne by the p lain tiff.

V e ry  few  cases can be found which consider this 
question. The doctrine o f Btrohm eyer, & c v. Guar-
anty C o 157 N. Y . Supp. 956, supra, n ecessarily  
supports th is conclusion fo r  it  is there held as above 
stated  th a t the tran saction  is a purchase of credit 
availab le  in  a  foreign  country.

F lik e r  v. S ta te  B a n k, 159 N. Y . Supp. 730, is  
som ewhat in point. In  th is case the p la in tiff paid 
to the defendant $217.50 fo r  the purchase of five 
hundred rubles w hich the bank agreed to forw ard  
to a  person in  R ussia, «it - doca not appcanH refcher 
frhc rubles w ere to bo forw ard ed through the post*
rvffino nr. i n  W f l y  ^1» w W l i n g - f l «

m ent was? m ade to- dolivor thorn. The rubles w ere 
not paid  to the rem ittee and the defendant bank 
Was subsequently notified of th at fact, and in  turn  
notified the p lain tiff. T he bank tendered to the 
p la in tiff the sum of $171.50, w hich w as the then
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equivalent in  A m erican  m oney o f the five hundred 
rubles, w hich tender the p la in tiff refused. The 
court, re ferrin g  to  the claim  of the p la in tiff th at 
he w as en titled  to recover the A m erican  m oney 
paid a t the tim e the purchase of cred it w as made, 
said in p a rt:

“ I  cannot agree w ith  this view . The gen-
eral purpose of a bank is not to a ct as a m er-
chant, bu t as an agent fo r  a p rin cipal, and 
th at such is  the relationship  here is evidenced 
by the agreem ent, w hich describes its  object 
to be a  ‘rem ittance’, w hich, in  the w ords of 
B ouvier, is  ‘m oney sent by one m erchant to 
another, either in  specie, b ill of exchange, 
draft, or otherw ise’. P la in tiff, the p rin cipal, 
purchased  of defendant, the ban kin g agent, 
500 rubles, and as p a rt o f the tran saction  de-
fen d an t w as to endeavor to m ake d elivery of 
p la in tiff’s 500 rubles to the designated person. 
A s  the agent w as unable to perform , his re-
m aining obligation  w as to  retu rn  the p rin -
c ip a l’s property, the 500 rubles to him. This 
has been tendered, and, to  m y m ind, th at ends 
the ban k’s obligation.

“ To hold w ith  p la in tiff w ould  be to also 
determ ine th at a t the p lace of paym ent, reg ard -
less of the m arket value of rubles, the paym ent 
by the bank, or its  R u ssian  correspondent, 
w ould have to be upon the basis of the p u r-
chasing va lu e of rubles fo r  $217 in  U nited 
States m oney at th at tim e and place. C le arly  
th is w as not the contract, and if  the bank 
could not be called  upon to  be affected by a 
gain  or loss in  the valu e o f rubles, i f  delivered 
in R ussia, how can it  be upon th eir return  to 
New Y o rk ?  A nd, if  so, at w h at point did th is 
condition com m ence? P la in tiff  dealt in  rubles, 
and he is en titled  to  his rubles or th eir equiva-
lent at the tim e of his dem and.”

See also G el fand  v. S ta te  B a n k, 172 N. Y . Supp. 
99. In  this case the p lain tiff, w ho w as intending 
to go to R ussia, purchased a  d ra ft from  the defend-
an t on a  bank in  Radem , R ussia, to h is own order
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fo r th irteen hundred rubles on the 29th of 
J u ly , 1914. A fte r  the defendant had notified the 
bank of the tran sfer of cred it the p la in tiff on the 
3rd of O ctober surrendered the d ra ft to the defend-
an t and demanded the retu rn  of his money. The 
valu e of the rubles had depreciated in  the m ean-
tim e. The p la in tiff w as u n w illin g  to accept the 
then valu e of the rubles, cla im in g  th a t he w as en-
titled  to the fu ll am ount paid  fo r  the d raft. The 
defendant w as u n w illin g  to p ay the then value, 
c la im in g th a t the re-transfer of cred it w as not 
effective u n til the R ussian  B a n k  had notified it  
th at it  had been made. Subsequently the p la in tiff 
sued the defendant to recover the purchase price 
of the d raft. The tr ia l ju d ge  gave judgm ent for 
the valu e of the thirteen hundred rubles as of the 
date when the action  w as brought. The Suprem e 
C ourt, A p p ella te  D ivision, held th at th is w as 
erron eou s; th at the p la in tiff w as entitled  to recover 
the value of the rubles in A m erican  m oney a t the 
tim e when the tran sfer of cred it w as m ade back 
to the defendant under the custom s of the banking 
business, w hether th a t tim e w as a t  the tim e when 
the d ra ft w as accepted fo r can cellation  or at the 
tim e when notice of such cancellation  w as given 
to the draw ee in  R ussia, or a t the tim e when it  
received acknow ledgm ent of such re-transfer from  
the defendant bank.

Th fo llow in g  is  a brief extract from  the opinion 
of the c o u r t :

“ In  the same m anner, when the defendant 
agreed, as it  certa in ly  im pliedly did, by accept-
in g  the d ra ft fo r  cancellation, th at the credit 
w hich it  had given to  the p la in tiff in  R u ssia  
should be tran sferred  to itse lf, it  becam e liable 
to the p la in tiff for the value o f a credit of 
1,300 rubles at the tim e token such transfer  
of credit tons made hack to itself. The record 
does not disclose w ith  any certa in ty  w hether 
th a t tran sfer of cred it w as m ade back to the



29

defendant under the custom s of the banking 
business a t the tim e when the d ra ft w as a c-
cepted for can cellation , or at the tim e when 
notice of such, can cellation  w as given to the 
draw ee in R ussia, or at the tim e it  received  
acknow ledgm ent from  the drawee hank; but 
in  any event the p la in tiff is  en titled  to recover 
the value of a  d ra ft for 1,300 rubles at the tim e 
when the transfer of credit became operative 
in  favor of the defendant, and not at the tim e 
when this action w as brought.”

If, for exam ple, as has been above suggested, the 
p lain tiff had purchased from  the defendant and 
paid for, an autom obile tire, instead of a  credit, 
and had given the direction  th at the tire  be sent 
by Adam s E xp ress Com pany to a  person nam ed 
at an address in  Chicago, and the tire  had been 
so sent, but had not been delivered and had been 
returned by the E xpress Com pany to the shipper, 
undoubtedly the p la in tiff w ould  be en titled  to 
the tire. Upon no theory could he be said to be 
entitled to the return  of the purchase price. F o llo w -
ing the same line of reasoning the th in g  to w hich 
the p lain tiff w as en titled  w as the proceeds of the 
redem ption of the money order held in  R u ssia  by 
defendant’s R ussian  correspondent, and any de-
preciation in  these proceeds stated  in  term s of 
Am erican m oney which occurred between the tim e 
the p la in tiff purchased them and the tim e when 
he became so entitled  to  th eir return, is a loss which 
he m ust bear.

W hen the m oney order had been purchased the 
p lain tiff’s sole claim  w as again st the postoffice for 
the rubles represented by th a t m oney order. W hen 
the money order had been redeemed by paym ent of 
the rubles represented by it  to defendant’s corre-
spondent, it  w ould seem to be obvious th at p la in -
tiff’s sole claim  w as for the am ount paid  by the 
postoffice to the bank. I f  rubles had risen instead  
of declining in  price, the p la in tiff w ould be en titled
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to the increased value. W h eth er the price of rubles 
went up or w ent down, defendant w ould neither 
gain  nor lose by the ap plication  of this rule. Its  
profit on the transaction  w as fixed a t the tim e the 
cred it w as sold. I f  i t  again  acquired the ruble 
credit by p ayin g  its  valu e in A m erican  money, such 
paym ent should be m ade on the basis of the then 
valu e of the credit.

The Suprem e C ourt adverted to the fact that 
there w as no proof in  the case show ing the valu e 
o f the rubles in  R u ssia  a t  the tim e the R ussian  
agent attem pted to m ake delivery and failed. The 
absence of th is proof cannot operate aga in st de-
fendant (1)  because under the custom  of the busi-
ness the defendant’s R u ssian  correspondent w as 
obliged to  n o tify  the defendant by m ail th at the 
postoffice had been unable to deliver the money 
order (case, p. 26, lin e 10 et seq.). U n til th is notice 
w as received the defendant w as obliged to trea t the 
cred it w hich it had sold the p la in tiff as the p la in -
tiff ’s p rop erty and could not in  any w ay deal w ith 
it  as its  own. I f  the p la in tiff had applied to the 
R u ssian  B an k  in  R u ssia  fo r  the return  of the rubles 
a t  the tim e the bank redeemed the m oney order, he 
m ight have been en titled  to their return  at th at 
time, but it  is  obvious th at the defendant could not 
return  the valu e o f the rubles to the p la in tiff here 
u n til i t  had received notice th at they had not been 
paid  to  Tese K aczier. The case contains proof of 
the value of the rubles a t the tim e such notice w as 
received (case, p. 41, line 31). I t  w as, as above 
stated, the custom  of the business to send such 
notice by m ail, w hich custom  w as follow ed in  this 
case. (2) Since proof of the value of the rubles 
in  term s of A m erican  m oney at the tim e p la in tiff ’s 
cause of action accrued w as essential in order th at 
the am ount w hich p la in tiff w as en titled  to recover 
could be ascertained, it  w as p la in tiff’s d u ty  to pro-
duce such proof. There could be no presum ption
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th at such valu e rem ained the same as a t the tim e of 
purchase because o f the evidence in  the case th at 
such value w as con stan tly  changing and th at it  
w as not the same (case, p. 44, lin es 20-33).

I t  is  subm itted th a t the fifth  request w as a  cor-
rect statem ent o f the law  and th at the action  of 
the Suprem e C ou rt in  su stain in g the tr ia l cou rt’s 
refusal to  find in  accordance therew ith  w as error.

IV.

The Supreme Court erred in sustain-
ing the action of the trial court in refus-
ing the defendant permission to take 
the deposition of R. Jacobsen and in ex-
cluding the tender of proof of the facts 
called for by the interrogatories to be 
propounded to R. Jacobsen.

The application  to take depositions appears on 
pages 2-6 of the state of the case and the in te rro g a -
tories on pages 3-5. From  the affidavit annexed to 
the application, it  appears th at R. Jacobsen w as 
the m anager of the R usso-A siatic B an k, the agen t 
of the defendant a t  P etrograd , R ussia, and had 
charge of the rem ittan ce of the one thousand rubles 
to Tese K a czier, the rem ittee nam ed by the de-
fendant.

The in terrogatories w ere intended to develop the 
fact of h is em ploym ent by the R u sso-A siatic B an k  
and his connection w ith  the p a rticu la r  tran saction  
in question, show ing the receip t by said bank of the 
cablegram  from  the A m erican  E xp ress Com pany, 
ca llin g  fo r  the production of the orig in al m essage 
received and his testim ony as to w h at w as done to -
w ard ca rry in g  out the in struction s contained in
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such message w ith regard to this rem ittance. He 
w as asked whether he sent the rubles as directed by 
the defendant; in w hat m anner they were sent; if  
they were not received, whether or not they were 
retu rn ed ; if  they were not sent, w hy they were not 
sent; whether or not any rule or regulation of the 
Russian postoffice w as responsible for the failure 
to send, i f  such fa ilu re  occurred; w hether the 
Russian postoffice was, at this time, accepting re-
m ittances to the place named by the plaintiff. The 
purpose of these questions w as to show th at the 
defendant perform ed its  contract w ith the plaintiff 
in  the manner contemplated by the contract: i. e., 
th at the Russo-Asiatic B ank procured from the 
Russian postoffice a  money order made payable to 
Tese K aczier and deposited it in a properly stamped 
and addressed envelope in the Russian postoffice; 
that subsequently the postoffice, being unable to 
deliver the money order, had returned it  to the bank 
which had in turn  surrendered it  to the postoffice 
and received from such postoffice the thousand 
rubles.

The tria l court held th at the interrogatories were 
inadm issib le; that since actual delivery of the 
rubles had not been made, it  w as im m aterial w hat 
steps had been taken by the defendant in the per-
form ance of the contract. A s has above been 
shown, the agreement of the defendant was that 
it w ould tran sfer by cable, a credit which it  had 
w ith the Russo-Asiatic B a n k ; that the bank would 
use this credit in the purchase of a money order 
at the Russian postoffice drawn to the order of Tese 
K aczier and th at it would m ail this money order to 
Tese K aczier at the address given by the plaintiff. 
The claim  of the p laintiff is  based upon the failure 
of the defendant to do w hat it  agreed to do.

B y  refusing the request to take depositions, the 
court prevented the defendant from showing that 
it had done the things which it  agreed to do. The
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proposition that the defendant in an action on con-
tract, m ay not show that it  has perform ed its con-
tract in the manner provided by the contract and 
contem plated by the parties, is  indeed a  novel one. 
Proof of the perform ance of the contract w as of 
the very essence of the defense.

The credit w as purchased by the p laintiff in order 
that i t  m ight be used in R ussia by the defendant’s 
agent in  the purchase of a money order. I f  this 
credit w as so used and the money order w as pur-
chased, the p la in tiffs  claim , i f  any, was then, and 
until the money order was returned to the bank and 
redeemed by the postoffice, against the postoffice 
and not against the defendant.

The money order was certain ly at that time the 
property either of the plaintiff or of the person to 
whom the rem ittance was to be made. I f  the money 
order was mailed, as contem plated by the contract, 
the defendant, up to th at time, had done everything 
which it  had agreed to do. I f  the money order was 
subsequently returned to the defendant’s agent, it 
was then the duty of the defendant’s agent to take 
the money order to the postoffice and receive from 
the postal authorities its  value in rubles. I f  this 
was done, it  became the duty of the defendant to 
account to the p lain tiff for the rubles which i t  had 
so received. This duty to account in the U nited 
States, however, could not arise u n til in  the 
ordinary course of business, the defendant had been 
advised that its Russian correspondent had received 
the return of the rubles.

The uncontradicted testim ony shows that the 
ordinary course of business required the m ailing by 
the Russian agent to the defendant, of notice that 
the money order had not been delivered. I f  these 
things were done, the defendant had fu lly  per-
formed its  contract, except th at it  w as obliged to 
return to the p lain tiff the then value of the rubles 
received from the Russian postoffice.
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B y  the refu sal to p erm it the defendant to prove 
these facts, the cou rt prevented i t  from  show ing 
th at it  had perform ed its  con tract in  the m anner 
contem plated by the p arties a t  the tim e the contract 
w as made. This con tract w as to be perform ed in  
R u ssia  by the agen t of the defendant in  R ussia  and 
in  no other w ay  could the perform ance of the con-
tra c t be established except by th is testim ony. No 
one who testified fo r  eith er p a rty  had or professed 
to have an y know ledge as to w h at w as done or 
om itted by the R usso-A siatic B an k  in perform ance 
o f this contract. A ll  th at w as established w as 
th at the rem ittance had not been rem oved and th at 
w as done by w a y  of adm ission of the defendant.

The denial o f the ap plication  to' take depositions 
w as a  denial o f the r ig h t of thé defendant to a sub-
sta n tia l defense to the action. The action  of the 
tr ia l cou rt in  denying the ap plication  w as not the 
exercise of discretion. So fa r  as the cou rt exer-
cised discretion, it  w as in  defendant’s favor, fo r  he 
ru led th at the ap plication  w ould be gran ted  i f  the 
evidence w ere m aterial. H is  determ ination th at 
the evidence w as im m aterial w as an erroneous dé-
term ination o f a  question of law .

In  O shinsky  V. Taylor, 172 N. Y . S. 231, the 
Suprem e C ourt held th a t w here defendant had sold 
a cable tra n sfer and had undertaken to m ake pay-
m ent o f such tra n sfer w ith in  three or fo u r days, 
but had fa iled  to do so, its  fa ilu re  w as open to 
explanation, th a t proof th at the fa ilu re  to p ay w as 
due to w a r or other conditions m ight have excused 
such fa ilu re , but th a t the burden w as on defendant 
to offer such proof. The clear inference to be 
draw n from  th is decision is th a t even when an 
assurance th a t paym ent w ould be m ade in  the 
course of tw o or three d ays had been given, proof 
of conditions w hich m ade such perform ance im -
possible w ould be adm issible. I f  th a t is true, a
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fortiori is  i t  tru e  th a t the defendant in  th is case 
w as en titled  to  prove by the testim ony of its  R u s-
sian agen t th at it  had perform ed its  con tract in 
the m anner contem plated by the parties.

U nder the doctrine of the case la s t  above cited, 
the questions w hich defendant desired to ask 
Jacobsen w ould be adm issible, even though the 
p la in tiff’s con tract w ere construed as a con tract 
to deliver  w hich w e in sist under the evidence in  
this case cannot be done.

B efore the defendant rested, i t  tendered the evi-
dence to be produced by the answ ers to these ques-
tions to the sam e effect as though a  w itn ess com -
petent to an sw er th e questions annexed to the 
notice o f ap plication  had been sw orn in  beh alf of 
the defendant and each of such questions had been 
overruled by the cou rt as im m aterial and exception 
duly taken. If, therefore, an y one of these ques-
tions w as m aterial, the cou rt com m itted reversible 
error by exclu d in g i t  and because o f th is error, 
the defendant is  en titled  to a  reversal o f the ju d g -
ment.

CONCLUSION.

A s above stated, the questions involved in  th is 
case are of g re at im portance both to  those w ho 
buy and to those w ho sell cable rem ittances. The 
Suprem e C ourt, in  its  opinion, stated  th a t “ i t  
should be rem em bered th a t the defendant did not 
buy rubles fo r  the p lain tiff, fo r  it  appeared in  the 
state of the case th a t they had a t least one thousand 
rubles deposited in  the R u ssian  bank and i t  lost 
nothing through its  in a b ility  to  tender delivery of 
the one thousand rubles.”  W h ile  it  is  tru e  th at 
the defendant had a cred it w ith  the R u sso-A siatic 
B an k fo r  a t least one thousand rubles, the con-
clusion w hich the Suprem e C o u rt drew  from  th at
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fa c t  is c lea rly  erroneous. A fte r  the cred it fo r  th at 
am ount had been sold to  the p lain tiff, defendant 
could no longer deal w ith  th a t cred it as its  own. 
T he cred it w as then as effectively w ith d raw n  from  
the use of the defendant as though a  check for 
th a t am ount had been presented to the R ussian  
bank by the p la in tiff and cashed by th a t bank. 
W hen the m oney order w as purchased fo r p la in tiff 
by the R u ssian  bank the cred it o f the defendant 
w ith  th at bank fo r  the one thousand rubles w as 
extinguished. W hen the m oney order w as re-
turned to the bank and redeem ed b y  the postoffice 
by p ayin g  the rubles to  the bank, the ruble credit 
w as then the cred it of the p lain tiff. I t  is obvious 
th at the defendant could not possibly have any 
use of th at credit, a t least, not u n til it  w as notified 
th at the m oney order had been returned and re-
deemed. In  its  tran saction s in  the ruble m arket 
between the date of the sale of cred it and the date 
of receipt of th is notice, i t  w as obliged to regard 
the credit fo r  one thousand rubles as the property 
o f the p la in tiff and to arran ge its  cred it w ith  the 
bank accordingly. I t  certa in ly  could not sell th is 
cred it to some other purchaser w h ile  the p la in tiff 
continued to be its  owner.

B y  the judgm ent of the Suprem e C ourt, the 
p la in tiff is  m ade to accept the re-transfer o f the 
cred it a t a  cost exceeding the p rice fo r w hich it  
could obtain a sim ilar cred it in  the open m arket. 
If, instead of a  credit, the defendant had sold a 
chattel, the fa lla c y  of th is view  w ould be apparent.' 
The loss of the defendant is ju s t  as real in  the 
case o f a  sale of a  cred it as in  the case o f a sale 
of a chattel.

I t  is  certa in ly  inequitable to cast upon the de-
fendant the burden of the loss sustained by the 
depreciation of the valu e of the cred it w h ile  that 
cred it w as the property of the p lain tiff, and not 
subject to dispoition  or control by the defendant,
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A s pointed out under P o in t I I I ,  the ru le  con-
tended fo r  by defendant, is  fa ir  to p lain tiff. I f  
rubles had advanced in  p rice  w h ile  he w as the 
ow ner o f the credit, he, and not the defendant, 
w ould have reaped the gain, w h ile  un der this 
rule, i t  is  no ad van tage to  defendant to  secure the 
return  of the credit a t  the same p rice a t w hich it  
could be obtained in  the m arket.

I t  is rep e ctfu lly  subm itted th a t the judgm ent of 
the Suprem e C o u rt should be reversed.

L in d a b u r y , D e pu e  & F a u l k s , 
A tto rn eys for D efendant-A ppellant.

Jo s ia h  St r y k e r ,
of Counsel.
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