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Writ.

NEW JERSEY, ss.:

THE STATE OF NEW JERSEY to the
Chief Justice and other Justices of our
Supreme Court of Judicature.

(grppting

BECAUSE in the record and proceedings
and also in the giving of judgment in a
certain plaint which was in our said Supreme Court of Judi-
cature before you, between the State of New Jersey, Prosecu-
tor, and defendant-in-error, and Andrew Calabrese, plaintiff-
in-error, in error to the Essex County Quarter Sessions Court,
manifest error hath intervened to the great damage of the said
Andrew Calabrese, as by his complaint we are informed; we
being willing that the error, if any there be, should, in due
manner, be corrected, and full and speedy justice be done to
the party aforesaid, DO COMMAND YOU, that if judgment
be thereupon given, then you distinctly and openly send, under
your seal, the record and proceedings and plaint aforesaid;
with all things touching and concerning the same, to our Court
of Errors and Appeals in the last resort in all causes, at Tren-
ton, on the 18th day of April next, together with this writ,
that the record and proceedings aforesaid being inspected, we
may cause to be done thereupon for correcting that error
What of right and according to the law and custom of the
State of New Jersey ought to be done. Witness our Chancel-
lor and President Judge of our said Court of Errors and Ap-
peals, at Trenton, aforesaid, the 27th day of March, Nineteen
Hundred and Twenty-four.

(Seal)

THOMAS F. MARTIN,
Clerk.

JAMES MANGO,
Attorney.

iQ
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The answer of the Justices of the Supreme Court of the
State of New Jersey within named. The record and proceed-
ings whereof mention is within made, with all things touch-
ing and concerning the same, we do certify to the Court of
Errors and Appeals of said State, in a certain schedule to this
writ annexed, as within we are commanded.

ii
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Order of Affirmance.

New Jersey Supreme Court
February Term, 1924.

STATE OF NEW JERSEY

Defendant-in-Error,/ in Error.
On Writ of Error
V8. Order of Affirmance
ANDREW CALABRESE, of Judgment.

Plaintiff-in-Error.

This cause having been submitted at the November term,
1923/ of this Court by John 0. Bigelow, Esq., attorney for the
defendant-in-error, and James Mango, Esq,, attorney for the
plaintiff-in-error, and the Court having considered the same,
and finding no error in the record and proceedings in the
Essex County Court of Quarter Sessions:

It is thereupon ordered and adjudged that the judgment of
the Essex County Court of Quarter Sessions recovered by
Writ of Error in this cause, be affirmed with costs and the
record be remitted to the Essex County Court of Quarter
Sessions, to be proceeded with in accordance with this judg-
ment, and the practice of said court.

Entered March 25th, 1924.

On motion of

JOHN 0. BIGELOW,

Prosecutor of the Pleas
Atty. of Defendant-in-Error.
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Assignment of Errors.
New Jersey Court of Errors and Appeals

STATE OF NEW JERSEY,
Defendant-in-Error,

In Error.
VS. Assignment of
ANDREW CALABRESE, Errors.

Plaintiff-in-Eiror.

AFTERWARDS in the Court of Errors and Appeals in the
last resort in all cases, comes Andrew Calabrese, by James
Mango, his attorney, and says that in the record and proceed-
ings aforesaid and also in the giving judgment aforesaid, there
is manifest error in this, to wit: That by the record afore-
said it appears that the judgment in form aforesaid was given
for the said State of New Jersey against Andrew Calabrese,
whereas, by the law of the land, judgment ought to have been
given for the said Andrew Calabrese and against the said
State of New Jersey.

There is also error in this to wit: That, by the record
aforesaid, it appears that the said Judge before whom the
trial of the issue joined between the parties was had, errone-
ously denied the motion of the plaintiff-in-error to direct a ver-
dict in his favor on the ground that no proof was offered by
the State of New Jersey, to show the offense alleged in the in-
dictment was committed on October Ist, 1922, which is the
date alleged in the indictment, nor was there any testimony
as to the commission of the offense on any other specific day
and no other specific date was suggested, or mentioned, nor
was there any attempt to amend the indictment to cover any
other day, but the proof was allowed to remain that at some
time this alleged offense was committed, and no date having
been fixed when the crime is alleged to have been committed,
consequently, such date may have been at a time beyond the
statute of limitations, and therefor in law could not sustain
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the indictment; the Supreme Court decided that the rights of
the defendant had not been prejudiced by such failure of
proof. '

And the said Andrew Calabrese prays that the judgment
aforesaid of the Supreme Court may be. reversed and annulled
and altogether held for nothing, and that the said Andrew
Calabrese, may be restored to all things which he hath lost
by occasion of the said judgment, etc.

JAMES MANGO,
Attorney for Plaintiff-in-Error.

jq
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Opinion.
New Jersey Supreme Court

November Term, 1923.

STATE OF NEW JERSEY,
VS. >

ANDREW CALABRESE,

On error to Essex Quarter Sessions.

Argued before Gummere, Chief Justice and Justices Mintum
and Black.

For the plaintiff-in-error, James Mango.
For the state, John 0. Bigelow, Prosecutor of the Pleas.
The opinion of the Court was delivered by

GUMMERE, C. J.

The plaintiff in error, Calabrese, was convicted in the Essex
Quarter Sessions upon an indictment charging him with the
crime of assault and carnal abuse committed upon one Mary
Nixon, a girl over the age of twelve and under the age of six-
teen years, on the 1st day of October, 1922. The present writ
of error is sued out to test the validity of the conviction.

The first ground upon which it is contended the conviction
before us should be reversed is directed at the admission of
testimony given by the complaining witness showing that the
plaintiff-in-error had had sexual intercourse with her on sev-
eral occasions prior to the assault alleged in the indictment to
have been committed by him upon her. The contention is that
evidence of the commission of earlier criminal acts, like those
laid in the indictment, between the same parties is inadmis-
sible, and the decision of this court in the case of State vs.
Lantro, 121, Atl. Rep. 139, is cited as authority of this propo-
sition. But this doctrine was repudiated by the Court of Er-
rors and Appeals at the June Term 1923, on a review of that
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decision, that court holding that on a prosecution for an of-
fense involving a sexual crime evidence of prior offenses of
like character between the same parties is admissible, not-
withstanding that the prior offenses are extraneous.

The next ground of reversal is directed at the admission of
testimony showing the payment by the plaintiff-in-error to
this girl of a sum of money some three months after the com-
mission of the offense charged against him in the indictment.
The argument, as we understand it, is that this payment of
money constituted no part of the criminal transaction; that,
therefore, it was incompetent; and that its admission tended
to create prejudice in the minds of the jurors. We would
agree that proof of the payment of money so long after the
commission of the offense charged in the indictment, without
more, would probably have been incompetent, as the plaintift-
in-error contends; but in the present case the proofs showed

'that at the time of the payment of this money the girl was
pregnant as the result of her intercourse with him, and that,
in this situation, she had called upon him to acquaint him with
her condition and to inform him that he would have to take
care of her; and that, in response to this statement, he had
made the contribution of $5, saying at the same time that, if
she (the girl) would not tell anybody, he would take care of
her and pay all her expenses. It is hardly necessary to point
out that these facts, taken together, if true, constituted ma-
terial and cogent evidence of the truth of the charge laid
against him in the indictment.

The next ground of reversal is that the court erroneously
refused a motion to direct a verdict in favor of the plaintiff-in-
error based upon the alleged failure of the State to prove that
at the time of the commission of the offense charged against
him the girl was under the age of sixteen years. The girl
herself had testified that she was not quite, fifteen years old
at that time; but there was no corroboration of this fact by
the testimony of other witnesses, and it is contended that she
was not a competent witness to prove the fact. But this con-
tention is in the face of our own decisions. In the case of State
vs. Huggins, 83 N. J. L. 43, it was held that, in a case like that
now under consideration, the complaining witness may testify
to her own age when it is essential to prove that she is under
the age of consent; and the rule there laid down was affirmed
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on appeal in 84 N. J. L. 261. This rule was later enforced in the
case of State vs. Girone, 91 N. J. L. 498, where this court in a
similar case, held that the complainant is competent to testify
to her own age, irrespective of the consideration that the fact
of age is one of the essentials necessary to be established in
order to constitute the crime charged; and that the probative
value of such testimony is for the jury to pass ugon.

It is further contended that there should have been a ver-
dict directed in favor of the plaintiff-in-error because of the
failure of the State to prove with any certainty the fact that
there had been sexual relations between him and this girl on
the very day charged in the indictment. But the averment of
time is altogether formal, unless the time itself be a legal
constituent of the offense (Ketline vs. State, 59 N. J. L. 468,
470 ; State vs. Unsworth, 85 N. J. L. 241) ; and time is not of
the essence of the offense except in cases where an act may
be innocent if done at one time but criminal if done at an-
other. It is argued that the decision of the Court of Errors
and Appeals in the late case of State vs. Sing Lee, 94 N. J. L.
266, had repudiated this doctrine; but an examination of the
opinion itself shows that the argument is without merit. In
the cited case the indictment charged that the defendant, on
the 10th day of June, 1918, did unlawfully and carnally abuse
a young girl, under the age of sixteen.- The proof failed to
show the commission of the offense on the date stated, but did
show the occurrence of sexual intercourse between the parties
on the 1st and on the 3d of June. Thereupon the Prosecutor of
the Pleas asked to amend the indictment by inserting these two
dates in the place of that averred in the indictment, and this
was permitted. A conviction being had on the indictment as
amended, the court of review reversed it, on the ground that
the judicial action complained of was without legal justifica-
tion because the allowance of the amendment altered the in-
dictment in substance by charging the defendant with the
commission of two separate crimes of like character, whereas
the presentment of the grand jury was predicated only upon
the commission of a single offense. There is nothing in this
decision which even suggests a repudiation of the doctrine
laid down in the earlier cases to which we have referred.
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The anly other groand of reversal is diredted at the alleged
emraeas exdusion of a aversation hed by a Mis. Maffuad
with the girl’s aunt, in the presence of the gid herself, ad
Ppupose to be acandished by the introdiudtion of this testi-
may was 1ot indicated to the trial court, nar are we tdd by
coued in his brief why its exdusion was eraneous. It cer-
tainly was ot canrpetent for the purpose of inpeadhing, her
aredibility;, so far as the recard shows, for her attention had
Noxr was it anpetent to prove the aaxnversation as an infdied
adimissianby her of the facts stated init; for admissias made
befare trial by the vidimm of a ainirnal act are not conpetent
binding ypon the latter. State vs. Brady, 71 N J. L. 360;
State vs. Hinmer, 2N J. L 328
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Writ of Error.
WRIT OF ERROR.

Filed April 3rd, 1923.

State of New Jersey, )

\ GO

County of Essex. c

The State of New Jersey to DALLAS
FLANNAGAN, Esq., Judge of the Court of
Common Pleas of the County of Essex, con-
(seal) stituting the Court of Quarter Sessions
holden at Newark, in and for the County of
Essex, of the term of December, in the year
of our Lord Nineteen Hundred and Twenty-
two.

Because in the record and process and also in giving of
judgment upon a certain indictment against Andrew Cala-
brese, late of the Town of Montclair, and County of Essex,
wherein the said Andrew Calabrese was charged that he in
the County of Essex aforesaid, on the first day of October, in
the year of our Lord, One Thousand Nine Hundred and
Twenty-two, one Marie Loungo a woman child over the age
of twelve years and under the age of sixteen years, did car-
nally know and abuse; the said Andrew Calabrese being over
the age of sixteen years.

Pro ut the said indictment, whereof, before you, he hath
been indicted, and is therefore convicted by a certain jury of
the county, taken between the State of New Jersey and the
said Andrew Calabrese, and it is said, manifest error hath
intervened to the great damage of the said Andrew Calabrese,
as from his complaint, we have received information, we being
willing, in his behalf, to correct the error in due manner, if
any there shall be, and that speedy justice be done to him, the
said Andrew Calabrese, command you that if judgment be
thereon given, then that you distinctly and openly send, under
your seal, the record and proceedings aforesaid, with all
things touching the same to our justices of our Supreme
Court of the State of New Jersey on the 4th day of April
next, and this writ, that the record and proceedings aforesaid,
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lavs and astaons of New Jersey, ought to be dae

10 Witness, Williamn S Gamere BEsquire Chief Justice of
arxr Sgypenre Couat, at Trenton afaresaid  this 15th day of
Mardh A 1D, Nineteen Handred and Tiwenty~three.

Edward J. Kelleher,
Acting Clerk.

James Mango,
Attorney for
Andrew Calabrese.

20 ALTONANCE

19t 1923

Dallas Flannagan,
Judge.



Return.

RETURN.
Filed Apxil 3rd, 1923

State of New Jersey, ) 10
County of Essex, j

I, DALLAS HANNACAN Judege of the Court of Quarter
Sessias In ad for Essex Caxty, New Jersey, b hereby
certify and retum to the Suprenre Court of Judicature of the
State of New Jersey, the hndidrent, Judgprent recard, ad
the sane as by the within Wit to e direded, I am cam
nranded

20
In withness wherect, 1 have hereunto set ny
hand and dffidal seal of said Caurt at Newards
(SEAL) N J., this twenty=eighth day of Mardh, A I,
1923,

DALLAS H ANNACAN

Judge of the Court of Quarter
Sessions Essex County, N. J.
30
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Indictment.
INDICITIVENT

State of New Jersey, ,
County of Essex, \

Be it rerenrbered that at a Coart of Ger ad Tenmirer,
Ihddmn at Newards in ad for the Conty of Essex an the
sacad Tuesday of Dacenber, in the year of Qur Lad ae
thousad nire hundred and twernty=tvwg by the Hanarable
WillianS Grmere Chief Justice of the Suprenre Court of
Judicature of the State of New Jersey, ad hdding, the cais
Cout of Ger ad Teminer, in and for the Canty of Essex
New Jersey, by the cath of Rscoe S Sriddand Arthwr I
Calay Caage C Ward Jaseph B Klavsman, [avid Qilkes
William S Walters, Hbert R Thllinghest, Ednaod C Stout,
Thares M avghling Fugere G G, Bemard W Tedinde
Joseph Laxardis, Harlboume S Baldwin, Thaes H Hd<ey,
Jr., W Hhlsey Sxith, Hary Liversey, Hary G Allhg, Jamres
0. Bettde WilliamW Van Nalts William IP. Barter, Ridnard
behealf of the State of NewJersey, in ad for the said Coaunty
of Essex it is presented in marmer and formfdlowing; to wit:

The Gand Inquest for the State of NewJersey, and for the
Andrew Calaorese, late of the Tonwn of IVibntdair, in the said
Coanty o Essex an the first day of Qtdoer, in the year of
ar Lad ae thosad nire hundred ad twenby=tvwg with
farce and anmys, at the Town afaresaid in the County afare-
ae Mary Noan in the peace of Cod ad of this State then
ad there being, an assault dd nmalke and her the said Mary;,
then ad there did beat, wourd adill treat, ad other wrangs
to said Mary antrary to the fomof the Statute insudh case
govenrent ad dignity of the sanre And the Gaand nquest,
o their cath afaresaid b further Present, That the said
Andrew Calabrese, being; then and there above the age of s



Indictment.

teen years on the first day of October, in the year of our Lord,
one thousand nine hundred and twenty-two, at the Town
aforesaid, in the County of Essex aforesaid, and within the
jurisdiction of this Court, in and upon one Mary Nixon, in
the peace of God and of this State then and there being, an It)
assault did make, and her the said Mary, then and there un-
lawfully and carnally abuse, the said Mary, being then and
there a woman child over the age of twelve years and under
the age of sixteen years to the great damage of the said Mary
contrary to the form of the statute in such case made and
provided, and against the peace of this state, the government
and dignity of the same.

J. 0. BIGELOW,

Prosecutor of the Pleas.
20

30

40
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Judgment Record.
POSTEA

On the sixth day of February, A. D., 1923, on which day
the said Indictment was presented by the Grand Jury afore-
said, to the said Court of Oyer and Terminer and the said
Justice did then and there order the said indictment to be
handed down to the Court of Quarter Sessions, and to be de-
livered to the Clerk of the Court of Quarter Sessions, in and
for said County of Essex, and then and there the said indict-
ment was duly delivered and duly filed by the Clerk of said
Court and an entry of such order and delivery and filing was
then and there made in the minutes of said Court at the same
time pursuant to the statute in such case made and provided.

And afterwards, that is to say, on the eighth day of Febru-
ary> A. D., 1923, at a Quarter Sessions, holden at Newark, in
and for the County of Essex, before the Hon. Dallas
Flannagan, presiding Judge of the Court of Common Pleas,
Andrew Calabrese in the custody of Samuel F. Wilson, Sheriff
of the County of Essex aforesaid, and the said Andrew
Calabrese being brought before the bar in his own proper
person and forthwith being demanded of and concerning the
premises in the above indictment specified and charged upon
him, how he would acquit himself thereof, says that he is Not
Guilty thereof, and therefore for good and evil puts himself
upon the contrary, &c. and John 0. Bigelow, Prosecutor of the
Pleas of said State, for said County of Essex in this behalf
doth the like.

Therefore, let a Jury thereupon come before the Court of
Quarter Sessions to be holden at Newark, in and for the
County of Essex, on the twentieth day of February, A. D.,
1923, then next ensuing twelve free and lawful men, each of
whom shall be a citizen of this State and resident within the
County of Essex aforesaid, above the age of twenty-one years
and under the age of sixty-five years, by whom the truth of
the matter may be better known and who are not of kin to the
said Andrew Calabrese to recognize upon their oath whether
the said Andrew Calabrese is Guilty of the premises in the
said indictment specified or Not Guilty because the said John
0. Bigelow, Prosecutor, &c. as the said Andrew Calabrese puts
himself upon the jury and the same time is given to the
parties aforesaid at the same place.
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And afterwards, that is to say, the sixth day of March,
A. D., 1923, to which day the trial of aforesaid indictment was
postponed, at the same Court of Quarter Sessions, holden be-
fore the Hon. Dallas Flannagan, Judge of the Court of Com-
mon Pleas, comes the said John 0. Bigelow, who prosecutes
as aforesaid, and the said Andrew Calabrese, and the jury of
whom mention is before made, and by Samuel F. Wilson,
Sheriff of the County of Essex, for this purpose empanelled
and return to wit: after the following challenges for the De-
fendant, one, Albert F. Wurth, Michael J. McGovern, Harry
Lichtman, Joseph A. Harris, Arthur E. Osmun, John J.
Merrey, John C. Roll, William V. Martin, Fred C. Kugelman,
Charles F. Hart, Leopold Stearn and Arthur B. Brown, being
called were sworn upon that jury who to speak the truth of
and concerning the premises and thereupon the trial of said
issue was commended and continued until the seventh day of
March, A. D, 1923, when the jury returned into Court in
charge of the officer sworn to attend them, and then and there
in the presence of the Prosecutor, defendant and Court do say
upon their oath, they find the defendant Guilty in the manner

form as is set forth in the indictment and recommend
him to the Mercy of the Court and so they say all.

Whereupon all and singular, the premises being seen and by
the Court now here fully understood, it is, on this nineteenth
day of March, A. D., 1923, Ordered and adjudged that the said
Andrew Calabrese be committed to the penitentiary of this
County for a term of eighteen months at hard labor upon this
conviction and from then until the costs are paid, which said
costs are taxed by the Clerk at the sum of fifty-two dollars and
eighty-six cents and the defendant be in Mercy, etc.

Judgment signed March 19th, 1923.

DALLAS FLANNAGAN,
Judge.

10






Continuance

CONTINUANCE.
Filed May 24th, 1923.

SUPREME COURT OF NEW JERSEY.

State of New Jersey,

On Writ of Error
VSs.

Andrew Calabrese, CONTINUANCE.
Defendant.

It is consented on behalf of the defendant-in-error, that the
above entitled matter and all proceedings thereon be extended
and continued from the June term of said Court to the No-
vember term, 1923.

J. O. Bigelow,
Attorney for defendant-in-error.

James Mango,
Attorney for plaintiff-in-error.
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Opening.
Essex County Court of General Quarter
Sessions
10 Tuesday, March 6, 1923.

State of New Jersey, ¢ y
Defendant-in-Error, J indictment No. 341

yg v ForAssault and

Andrew &1 MY YBattery andAbuse,
Plaintiff-in-Error. 1

Before Hon. Dallas Flannagan, Judge, and a Jury.

20
William A. Wachenfeld, Second Assistant Prosecutor of the

Pleas, for the State.
James Mango for Defendant.

Mr. Wachenfeld opens for the State.

40
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Mary J. Nixon, Direct.
MARY J. NIXON sworn in behalf of the State..
Direct Examination by Mr. Wachenfeld.

How old are you? A Fifteen.

Fifteen years? A Yes, sir.

Where do you live? A 176 Forest avenue.

At Montclair, Mary? Where? A Montclair.

You say you are fifteen years old, is that right? A

<
JoYoVeo) Y eololelol®

When is your birthday? A  October.

So you were fifteen last October, is that it? A Yes.
What day in the month is your birthday, Mary? A
The 7th.

Q The 7th of October? Who did you live in Montclair
with? A My aunt.

Q Talk louder, will you? A My aunt.

Q Do you work or do you go to school in Montclair? A
I went to school. After I came from school I went to the place
where my aunt works to help her.

Q Where did your aunt work, Mary? A 35 Hillside
avenue.

A QYDo you know a man by the name of Andrew Calabrese?
es.

Q Do you see him here? A Yes.

Q Where is he? A He is the fourth man in that row [in-
dicating].

Q How long have you known him? A Over a year.

Q Where did you first meet him, Mary? A When I
moved to Forest street, he had a store.

Q (By the Court) Where did you first meet him? A
At the store.

tQ What kind of a store did he have? A A grocery
store.

Q What street is the grocery store on? A It was on
Forest street.

Q Onwhat? A It was on Forest street.

Q (By Mr. Wachenfeld.) How did you come to meet him
there, Mary? Did you used to go in his store? A I used to
go to the store. When I lived on 191 Forest street I used to
go to the store. Then he moved down to 64 Chestnut street.

jq

40
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Mary J. Nixon, Direct.

T/ie Cxnrf.  She wants to correct something.

Q (Bythe Court.) What did you say? A When I lived

on 191 Forest street.
(By Mr. Wachenfeld.) Where is the store, Mary. A

It was across the street from his house.

Q On what street i1s that? A Forest street.

Q Did you say he moved to Chestnut street? A Yes,
corner of Forest, .

Q What kind of a store did he have on Chestnut street?

&gﬁcery store.
en did he move to Chestnut street, do you know? A

NOQ Did you ever go in his store, on Chestnut street? A
Ye(% Did you go in there on or about the 1st of October, of
last year? A Yes. ,

You mean you remember it was on or about the Ist ol
October, Mary? A It was after I came from New York.

Q What time of day was it, Mary, that you went to his
grocery store? A It was in the noon.

" Q In the noon? Is that what you said? A Yes.

Q About what time was it? A I was going to school.

Q You were going to school? A Yes.

Q When was this? After you had gone to school or be-
fore? A It was in the noon time.

Q It was in the noon hour for lunch, when you were go-
ing to school? A Yes.

Q How long a time did you have for lunch, Mary, when
you wiere going to school? A We had from a quarter after
twelve until half past one.

« Were you going to school or were you coming from
school when you stopped in at his store? A [ was going to
school.

Q Was he in the store when you stopped in on October
Ist? A Yes.

Q Was there anybody else in there? A No.

Q What did you do when you got in there? Did you talk
to him? A 1 went to buy some candy.

Q You went to buy some candy? A Yes.

Q Did you buy the candy? A Yes.

Q Did anything else happen? A Yes.
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Mary J. Nixon, Direct.

Q Tell us, now, just what happened, will you please? And
talk loud. A When I went to get the candy he told me to go
in the room where the telephone was, he said, and he would
tell me to wait there.

Mr. Wachenfeld. 1 suggest you have the stenog-
rapher read it.

Mrs Mango. 1 would like to give the jury a chance
to hear. What I object to, is this: That the jury has
a right to hear the words from the witness’s mouth.

The Court. Undoubtedly they have.

Mr. Mango. So they can judge of her demeanor in
telling the story.

The Court. All right, gentlemen, if you cannot hear,
say so, kindly, and I will have the witness repeat it.

Witness. When I went ip there he, told me to go into
the room where the telephone was. He waited. So I
went in and he came inside and come downstairs, and |
went downstairs.

Q Did you say he told you to go in the room where the
telephone was? A Yes.

Q What room was that? A It was just—it wasnt a
room, it was just where the stairs leads down to the, cellar.
Q Where the stairs lead down to the cellar? A Yesv

Q What did he tell you to do when you got there? A
Told me to wait there. Then I was waiting.

Q What? A [ was standing there and he told me to go
on downstairs.

Q “Told me to go on?” A Downstairs. He scraped the
bags down on the floor apd told me to lie down.

Q Told you to lie down, Mary? A Yes.

Q What did he do? A Then pulled my bloomers down,

Q Did he do anything else? A Yes.

Q What else did he do? A Unfastened his pants.

Q What else did he do? A Then he had intercourse with

Q He had intercourse with you? A Yes.
Q

Mr. Mango. 1 objecte

Mr. Mango. 1 object.
The Court. Which date is this?

20

40
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Mary J. Nixon, Direct.

Mr. Wachenfeld. October 1st.
The Court. Is that the date alleged in the indict-

ment?
Mr. Wachenfelds Yes.
jO The Court. 1 will allow it.

Defendants counsel prays an exception to this rul-
in%of the Court. _
xception allowed | let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

Q Had he done that before, to you, Mary? A Yes.

Q When did he first do that to you?

.n Mr: Mango. . 1 ask that it be noted, your Honor, that
an these answers will be over my objection, that the
crime in Question, on the first of October, cannot b®
proved by the commission of other crimes.

The Court. You object to the other occasions?

Mr: Mangos Other than the 1st of October.

The Court. Prior to the date alleged in the indict-
ment. [ understand it exactly.

(Question read.)

A It was in the spring, before school closed.

Q It was in the what? A In the spring, before school
closed.

Q Before school closed? Do you know what month it was
in, Mary? A No.

Q Was it before summer? A Yes.

Q Can you tell us what month it was? A 1 dont know
what month.

Q Where was it, before this day, that he did it to you?
A It was in the store.

Q In the same store, on Chestnut street, or in any other
store? A It was in that same.

Q Had you been in the store before he did these things to

40 you? A Yes.

Q How many times—how often would you go into this
store, Mary? What would you go in for? A T used to go
there every day to buy things.

Q What kind of things did you buy? A 1 used to buy
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groceries; I used to buy bread, and other things, like crochet-
ings there, and stockings and candy, and different things like
that.

Q Tell us what he said, Mary, before he did it to you the
first time? How he came to do it.

Mr. Mango. 1 object to that as too remote.
The Court. She testified when he first did it to her.
Objection overruled.

Q Do you know what the question is, Mary? How did he
come to do it the first time? What did he say to you? How
did he doit? A He told me to give him a little bit.

Q Did he say anything else, Mary? A Yes.

Q What did he say? Tell us. A He told me he wanted
me to give him a little bit.

Q You will have to talk louder. A He told me he wanted
me to give him a little bit. I told him I was afraid, and he
said he wouldnt hurt me.

Q What did he do after that, Mary, after he said he
wouldnt hurt you? Did he do anything? A Yes.

Q What did he do? Tell the Court. A He took me down-
stairs in the cellar.

Q Is that the first time that he took you downstairs in the
cellar? A Yes, sir. Then he told me to sit down there until
he called me, and he took up some bottles of soda.

Q He took bottles of soda upstairs? A Yes.

Q You were still down in the cellar? A Yes. Then he
called me because he said he dont want nobody—wanted to
see if anybody was in the store.

Q Well, he had not done anything to you before he wanted
to see if anybody was in the store? A Yes.

AQN Before he did it to you, then, did he go upstairs, then?
0.

Q Whichisit? Tellus. A He did it first.

v Q Was it then that he went upstairs with the bottles? A
es.

Q Then did he call to you? A Yes.

Q What did you do when he called to you? A 1 went
upstairs.

Q Did he do the same thing that time that you told us
about, that happened October 1st? A Yes.

How often did you see him after that, Mary? A I saw
him all the time.

jq
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Mary J. Nixon, Direct.

q What do you mean? Once a week, once a month, or
vsthat? A | saw him every day.

Q Did you go in the store every day? Is that what you
mean? A No; most every day, anyway.

Q Did he ever do anything to you, other than this fi rst
time? A No, not before that.

Q After that, did he ever do these things to you agam
A Yes

Q eHow many times did he do that to you, Mary? A 1
don’t know.

Q

Did he do that every day, every week, every month or
what? A No; he didnt do that every day.

Q About how often did he do that? A It was only once

Q How often, Mary? How many times a month. A 1

didn’t count them.
Would you say it was as many as five times a month.
Mr. Mangoe 1 object to that as leading.
The Court. 1 will have to allow some leading, I see,
under the conditions.

Q Will you tell us about how many times a week, or a
month, he did this to you, after he started? A I dont know
how many times; I cannot count them.

Q Was it a hundred times a month? A No.

Q How many times was it? Can you not give us some
idea? A Just once in a while.

Q Now, when these things happened as you say, once in
a while, did they always happen in the same place or did they
happen in diiferent places? A In the same place.

Q In the same place? By that you mean down in the cel-
lar? A Yes. ,

Q Now, did he ever tell you anything about what you were
to say about what he did to you? A He told me not to tell

anbbo%,d he say anything else to you about it. A i—t[e ;ro>1>a
me he would give me money to buy shoes with.

Q When did he tell you that, that he would give you money
to buy shoes with? Was that the first time or some other time?
A That was the first time.

Did he ever give you money to buy shoes with? A No.

Q Did he ever give you anything after that? A He gave
me five dollars.
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Q He gave you five dollars? A Yes.

Q When did he give you the five dollars? A It was in
January.

Q In January? A Yes.

Q That is, a month or two ago? A Yes.

Q How long did you continue to do these things with him,
Mary? A It was-----

Q What? A It was in December.

Q December? A In December.

The Court. When was this indictment?

Mr. Wachenteld. The indictment alleges October
Ist.

The Court You cannot prove anything after that
date.

Mr. Wachenfeld. Not to show the relationship be-
tween the defendant and the complaining witness?

The Court. 1 do not think so. 1 will strike out the
testimony about anything happening in December.

Q How did he happen to give you the five dollars that you
told us about, Mary?

Mr. Mango. 1f your Honor has stricken out what
happened in December, I think you ought to strike out
What happened in January also.

The Court. Also in January, but I will not strike
out the receipt of the five dollars. But anything about
any getting intercourse after the date of this indict-
ment.

Mr. Mango. 1 ask you to strike out about the five
dollars as being too remote and not part of the res
gestae.

The Court. Motion denied.

Defendant’s counsel prays an exception to this rul-
ing of the Court.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge-

Q (Question read.) A When my aunt sent me to the
doctor, on January 4, to tell the doctor—she sent me to the
doctor.

30
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Mary J. Nixon, Direct.

O Who sert yau to the dodar? A My aunt
« DOdyousay anything about that to Me Galaoreselr A

Yecsé What dd you say to M. Galabrese?  What did e say
toyai? A I tddhimthe dodar said that 1 wes in the fam»
ily way and ny aunt sent e over to hmare Sanday and tdd
e to tell himthat the dodor——
Mr. Mango. 1dget. I ask that be striden ai,
what the aunt tdd her.

Q Tdl s what you said to M. Galalress and what M
Gilabrese said to you? [Od yau tell himwhat your aunt tdd
you? A Yes

Q Tdl us just exadly what you tdd hm  That is all
rightt A I tdd hmwhat ny aunt tdd ne

Q By the Court) Just t€l vs What you said to him
A 1 tdd himthat the dodar said that 1 was in the family
way;, that I wes four montls ad that ny aunt tdd e to
tel himthat if 1 was this way he wadd have to take care of
e

Q Odyoutd]l hmthat? A Yes

Q What ddhe say? A I tdd ne wdl if I wodddt
tell aybody; if I wodddt say anything, he wodd take care of
ne he wadd sahd nre to the hosppital, and pay all iy experses,
ad e didit want ne to say anything; to be careful and wash
ysdf, becaree he diddt want his wife to kow it

Q Odhe give youany maey? A Yes; that Sanday he
tdd mre the rext time I went to the dodar to cane by that
hrewadd give ne sme noenurey. 1 went to the dodar that

ad e gave nre five ddlars.

Q IOd he say anything noe when e gave you the five
ddlars Mary? A DNa

Q W was the dodar you et to? A Dx. Thoogpson

Q Is e a daed dodar in Mintdair? A Yes

Q D»youkowwhere his dfficeis? A Yes

O Odyougptohis offics? A Yes

Q Wt street is his dfice aw?  (N\D resparse)

Q What was there dovnin the cdlar, VAry? Was it light
a dark? A It was light.

Q Are there any windows donin the callar? A Yes

Q O wes there an dedric light? FHowwaes it lighted?
A It was lighted fram the windows



Mary J. Nixon, Cross.

Q Wherewas the window? A Up antopwhere the side-
walk was, caing from the sidewalk
Q Was there any dledric ar gps light in the cellar? A
There was an eledric light in there.
Q DOd e light the eledric light when he did these things  iq
toya? A Na
Q IFddrnot? A DN
Cross Examination ]J_yl\/f Naep
Q Fbwddare yoi? A FHfteen
QO Whois your mother? A 1 doit kow her rane
Q You dait kow her raire? Who is your father? A
Jim INban
O Where is he? A In the comidor.
Q Where is your nother? A Tad
QO Whois Mary Noa?  Is Mary Noaon your aunt? A
Yes. 20
O Where dossdelive? A 1 doit kiowwhere she lives.
Q Odyaulive withher? A DNo
Q Where ddyou live? A In the Hooee of Detention
Q Where dd your aunt live vwwhen you were ot in the
Hoee of Detentian? A 176 Forest Street.
O Withyour aunt? A Yes
Q IHwlang were you living; there? A 1 guess it was
about two years.
Q Two years yau lived there? A In that hase
QO In the sare hass? A N ot in that sane hase
W& were living, up an Forest street about two years.
Q Before you were sent to the Houee of Deterntian where
were you living? A 176 Forest street.
Q Wowss your landlad? A Ms Mafuad.
Q FHwlagddyou live withMs. VAfuad? A T thinx
it vas In July we noved there.
Q IHwnany years were you living with Ms. Mafuad?
A 1 dodt laow
Q Abauttwoyears? A DNa
Q Three? A No I dait know whether we were living,
there nore than a year or ot 40
Q “Yaou lived there nore than a year?
The Court. Se sad “1 dait kiowwhether I hived
there more than a year ar not.”
Q When were you bomi? A 1907
QO VWhat month? A Qadoer.
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Mary J. Nixon, Cross.

O Wt day? A The 7th

Q Areyousureit wes the 7th? Fbwdbyoukowit wes
the 7th? A Because I was tdd it was the 7th

Q Wotddyad? A M/rude ad ny grandnother tdd

ImQ Wheri? A When they tdd nre?

Q When dd they tdl you you were b anthe 7th of Q=
tdber? A They tdd ne when I wsad to live with them

QO Was it last year? A DNa

Q Fowlangagp dd they tell youyouwerebom anthe 7th
o Caddoer? A 1 doft kowlhowlang ago

Q You dait kow as a natter of fact, how dd you are

Mr. Wachenfeld. 1 dgect to canfusing the witness.
Se says de is fifteen years of age Al o s aly
krowhowdd we are framwhat we are tdd
Mr. Mango. It is aly ae o theexasptias to the
rde that it is inednisside when it is brought inas ae
o the astaxs o the faily. I amtrying to sowthe
credibility of this witness, but T will bring it ot in
a fewwack
The Court. Setddy(ua]l e kews
Q You were pasitive fran what your unde and aunt tdd
you that you were bamnm anthe 7th of Qtdoer? A Yes
Q Why dd yau tdl the Rdice Vhgjstrate that you were
bomn anthe 2nd of Gtdber? A 1 diddt tell him that.
Q D»youkowwhat intercourse mears? A Yes.
Q D youkowwhat the wad camal dovse mears? A
N
Q Are you sure you krow what the wad intercourse
mears? A Yes
Q When dd yaou fird ot what that mrears? A When 1
went to court.
QO Where In Mimidair? A Yes
o Jawary o this year? A 1 doft kow
¢« Do you remenber a quesian that you were aded
whether you krewwhat the ward intercourse mreant and you
said you diddt kiow? b you remrenber that? You dadt
rerenber that? Are yousure? A No
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Q W tdd you what the wad intercourse reant? A
The Judee said it.

QO What Judge? A The ae that was yp in Montdair.

Q Wenddhe tdl ya? Inny presencs? A No be-
caee he adead ne before ne to have intercourse with ne ad
he said yes

Q Yausad yes? A e said yes

Q Dait you remrenber I aded you it youknewwhat the
wad intercourse neant and yousaid no? A No

Q You doft revender that, bya? A DN

Q Yau wert to New Yak an the 22nd of Augrst, diddt
you? A Yes

Q Qlastyear? A Yes

Q Fowlagddyougoanay? A | was awnay urntil the
23rd of .

O Whereddyougp? A Tony sister.

Q By the Court) When dd you caae bad<? A The
28rd of Septenber.

Q By Mt Mangn) W dd you gp with? A Want
all by nysdf.

Q I»you kowa man by the rane of Logan, in Mint-
dair? A Yes

QO Adaed dauffar? A 1 dait kkowwhat heis

Q DOddt you gp avay to New Yok with a addaed an

Q Are yausuareyoudiddt gowith Logan? A DNo

Q Wt sdodd you gp to? A1 wert to Mantdair
Hgh Sdod.
tdoer? A It was about a wadk after I care bad<

(Aboy is cllled ypto the stand)

Q IOd you ever see this boy? A Yes

Q I goes to sdod with you doesit he? A IHe goes
tothe samre sdod 1 gotg but 1 dadt gp to sdod with him

Q Od you ever see himabaut a wedsk after INew Year's
of this year at your sdod? A At the sdod?

QO Yes. A 1 ssenhimat the sdod all the time

Q D you remenber seeing hmabout the first wask after
NewYear'sinsdod? A It was the first year that he start-
edin ar the last of the dd year that e started; I dait know
when

jo
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q | mean January of this year. Do you remember seeing
this boyinsdod? A 1 doft kowexadly what nmmonth e
cane in but I kkow I saw hmin there; e was in there; 1
saswhind I dait kow what month ar what day e cane in

Q I you krowwhether it was arand Christires time”
A 1 wodddt say; I amnot sure
Q D»you know whether it was aroand INew Year s tine
New Year's Ididay? A 1 dadt khow
Q Isnt it a fact, Mary;, that you saw this boy in sdod
himp ad e aded you what wes the natter? Dot you re-
nmenber that? A DNa
QO Yoau dodit revendber that? A DNo
Q A he aded you what was the matter and you said
yau hed a bdly ade? D you remvenber that? A DNo
Q Andlesad “That is fuy; 1 haverit got abelly ade”
D you remrenber that? A DNo
Q And didrit e ask you then, “Why have you gt a belly
ade?” ad you said that soebody dd it to yadi? A DN
Q You dait rerendoer that, byadi? A No
Q Anddiddt yousay that it was a man raned Logan who
ddit toyoi? A N
ber? A It was aroud the first
Q You are aartain it was aroud the first, but it was ot
anthe Ist? A I diddt say what date it was.
Q 1 thought you said it was an the 1st day of Qadboer?
A N I diddt give any date
Mr. Wachenfeld. e sad she care badk an the
23rd of Septenber and it happered abaut a wask after
dre anebad< If you count framthe 23rd seven days it will
nrake it the first of Qrtdoer.
Q LOdyounmention the first of Qrtdoer;, a fewrminutes ago?
A N I diddt say any date; 1 said it was about a wadk after.
Q Yourowsay it was dbout a wask after. [ you re-
nrenber saying; it was the first of Qitdoer, about ten irnutes
agp? A N Saxdbody aded e was it aroand abaut the
first of Qtdber, ad 1 said it ray have been aroud the first
of Qrtdoer—the man that canre to seerre——
Q Never mind what they said
Mr. Wachenfeld. 1 dgect
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Q D you reenber what day o the wadk this hapgpered
that youwert dovwnintte cdlar? A No

Q Do youkowwhat day of the wadk the 1st of Grtdoer
is? A Na

Q Db youkowthat the Ist of Qtdoer is an Sunday?

The Court. VNI, if she does ot kiowwhat day of

the wadk it is she does ot lkow this ether.

Q Do youkow Glaoeses wife? A Yes sir

Q Is debherein court? A Yes

Q IOd you ever see her in the stare vhen you went downr
stairs with Galabrese? A DNo

Q Atawytne? A DN

Q You alvays went dovwn in the cdlar, at the sane spot?
A Yes.

Q Fbwmany tinres inall, did you say that youwent down
inthe cdlar withhin? A 1 dodt kaow I diddt say.

Q Wss e the aly man that you had intercourse with?
A N

Q You had intercourse with a man by the rarre of Jaseph
Gat, diddt ya? A Yes

Q VWmen?

The Court® What are you doing?

Mr. Wachenfeld. W are 1ot trying the Gant case
at this time I have 1o dgedion to coured showing
details of tine

Mr. Mango. 1 propose to show that this gjrl had
intercourse with other pegde at the tinre she had with
Gilabrese

The Court. The Proseaitor says he does rot dgect
tothat. She says de dd have intercourse with this
nran entianed

Mr. Mango ® 1 aly wart to test her.

The Court. Go ahead.

Q Dy youremender when youhad intercourse with Joseph
Gant? A It was in Novenber.
Q D you reenber the day in Novenber?

Mr. Wachenfeld. VNhat difference does it make to
spedfy whether it be the first ar seaad day of Novema
ber? I canat see the materality of it

Q Joseph Gart is a cdaed man ist he? A Yes
QO Dyoukowwho Jadn Noanis? A Yes sir.

-10
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Mary J. Nixon, Cross.

QO Woishe? A A daad nan

Q Yorude? A Yes

Q You hed intercourse with Jadn Noan tog didedt you?
A Yes

O Inwvwhatmonth? A Deeendoer

QO Yausay e is yoor ude? A Yes

Q IEis the hodband of the aunt with whomyou are Liv-
ing? A Yes

Q IEis the man with wvhomyouaare living? A Yes

QNhy dd you gp to New Yak o the 2ndday of A
gst? A 1 wet over to ny sister becase ny aunt was
nrean to e and I ran awvay.

O Whywas your aunt neentoyou? A Sewsedtobeat
e all the time

Q Isrit it a fact that she desed you at of the house?
A Se wd to rn e o o the hoose then e wadd €l
ne to ane badk in aftervards.

Q Waudrt e run you adt o the house because you vsad

Q Are yousure doout that? AShe usad to beat ne all
the tine for anything I dd When I was wadding; for El-
lictt’s she wsad to beat e becavse 1 was late aaxing hare

jnes she wsad to bring e into court.

Q Isivt it true that your aunt vsad to beat you because you

wert aroud with other men? A 1 diddt mun arood
Mr. Wachenfeld. 1 dget. I hes already aded
that guestion ad it has been arswered

Q When dd you nmalke a codaint agairst Calabrese?
A January.

Q What day? A 1 dodt kow

Q It was the day that you appeared befare the Mintdair
pdice court, wasit it? A DNo

O Wher? A It was befare it

Q IFbwlagbefore? A 1 doit kiowwhat day it wes.
spring, ar befare last sunmmer? [3d you tell your aunt ary~
thingabatit? A DNa

Q [Ld you tel aybody anything abaut it? A DNo

Q Atawtine? A DN

Q IOd you ] the pdice anything dbot it? A N 1
didrt tell .

Q You rever tdd aybody? A Ng ot until January.
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Q Db you krow arybody by the ranre of [uam in Mint-
dair? A Yes

Q & Hillsde aveie? A Yes

Q Se caduds a boarding hose there? A Yes

Q Youwere endoyed there as assistant, arsoe endoyee 30
of soxe sat, to dp arood My, werer(t you? A yes

O Wekhing didesadsoav? A Yes

Q They had a It o boarders there diddt they? A
They diddt have a lot of boarders.

Q IHowmnmany dd they have? A There was a man ad
his wife ad then there was another many that was all that
was there when 1 left.

Q Hw nay nen were there? A There was a Me
Graig, ad there was another nman 1 darft kowhis ranre

QO daed or vwhitermran? A VAhitenan

20
FRANK F. THMPSON svwam in baalf of the State.

Direct Examination ]J_yM WVadentdd

Q Dodar;, you are a pradidng; physidan here in the State
of NewJersey? A Yes sir.

Q Your dfiee is where? In Mintdair? A Midair.

Q Ibwlaglhave you been pradidng medidrne? A
Abot ten years.

Q INd you sontinre in the month of Jarnuary, or there-
abous o the presant year, examre this litle gid, Mary 30
Noa? A Yes; she care to ny dfice

Q [Od de ane dae ar dd smeae ane with her? A
I think her aunt cllled vp first, then she cane alae

QO VWhat day was that, dodar? A 1 think it was the 3rd
of January.

Q [Od you nake an exaniration of her at that tinre? A
I questianed her and exanined her breasts.

Q What dd you discover;, first, as to her ghysical aandi-
ta? A WAL I tdd her what I thought. 1T tdd her ad
tdd her aunt to cll ne up

Q Td you tel her anything about what you discovered 40
about her pgwysical caditia? A Yes I dd

Q Dait tell vs what you tdd her, bt tell s what you
ascertained her ghysical caditaontobe? A 1 thought that
she was pregrant.



James J. Murray, Direct.

Q Fom your examiation add you tell anything as to
the duration of that pregrnainey? A 1 thought it was dbaut
three nmonthe.

Cross Examination by M. Mangp
QO Wss the eanimation hed at your offics? A Yes

Q I» you kow at whose irstance the examination was
mack? A Ng 1 think her aunt cled ne up
was madk?  You started to say a A 1 daorit belief 1
catdh the question

Q D)yolkmatm}uaemstarreﬂreeanrahmmas
nace o this Mary Nbani? A W4, T think it was her aurt

Q Are yousure abot that? A WA, e clled e vp
befare, and said that she was sending her over.

Q Gnyoutdl, dodas whether a yong gid of her age
ad ber buld is pregnant ,in three nonths? A You nrean
positively?

Q Yes A Notpositivey.

Q So that when you nrack the exaninatian you were 1ot
positive that dhe was pregrant aly three nonths? A Qly
ressarelly certain

Q But ot a positive fact? A Not a positive fact.

JAMES T. MURRAY swam inbehalf of the State.

Direct Examination by M. Wadhenteld
QO Where b you live M. Maray? A. 36 Guooedad
aveie Verasa T™M

Q Whatisyaur business? A Sub-agent, Childrer{s Wa-
fare Committee Minkdair.

Q IHwlang have you been with the Childrer{s Walfare
Caonmittee of Mintdair? A Seven years with that argan-
izatian
Noan the gid? A Wedd

Q INd that lead you to aane in aontact with Galabrese?
A It dd

QO When dd you see the defendant, Gillabrese? A On
of Mintdair, ad she said that——

Mr. Mango. 1 dgect.
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Q You carct tell vs what the gjrl said bt after the gid

tdd yau her stary what dd you do? A 'The gjirl tdd ne—
Mr. Mango. 1 dgect to what the gird tdd hm

Q Assurxingyauhave tdd s what the gjrl tdd you After
that, you dd sarething, diddt yoi? A Yes; I weart dovwn
there to see M. Gildorese

Q Wss that the sanre day you saw M Galabrese? A

O Where dd you see hin? A At his stare Cheshnut
street and Forest strect.

Q IOd you heve a caawersation with him? A Yes

Q What ddyousay ad what ddhesay? A Itdd M
Gilabrese Vary Noaon had dnarged him with having; inter-
course with her over a period of eight maonths

Q What dd e say? A e said “1 daoft want to talk
abaut it, Tow an I ot ane to see you?” I said “Yes, you

rs

can

QO Where dd yau tdl hmbe cadd see yau? A At iy
hoe in Verama,

O What happered after that? A e ane vp to ny
hare that night. B said—wdl, e diddt lkaowwhat to say.
I tdd himit was a very serias dargs and iy dgect in gp-
ing to himwas to let hm approadh his wife abaut it ad tell
her the dnarge that was agpirst im  Fe said “WdAl, T dadt
wart to let iy wife khowif I can keep it anay fromher.”

Q ILOd yautel hmwhat the darge was? A I tdd hm
what the dharge was e wadd heve to reet hinself. e said
“1 dadit kowwhattosay. She dd gopdovwninny cdlar axe
That is what we did” e said “But 1 shot off befare I cam
Peted the job.”

Q Odletd]l yjmanythingelse? A Thatisall. Fesad
e diddt wart it to gp any further, if he cdd——

Q ILd he say anything abaut giving her any money? A
I tdd himabout the five ddlars that MVary said e had gjven
her ad e said she had gxe there to banow five ddlars.

Q [Od e say, honwever, e dd get five ddlars fromhin®

lo

A Five dlars fromnhis wife he said his wife ganveittobher. 7O
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James J. Murray, Cross.

Cross examination by M.

Q Hwlag have you been careded with the sodety?
A Twneve

Q You have been hadling a lat of this kind of wads so
that vhen you gp to a mar(s hose and tell himthe exact Ter
ture of the aine it does 1ot surprise you to tell you e does
1ot vant to talk abat it there? A NG

Q Becase e is at in the presance of coursd? A DNot
at all.

State Rests

Mr. Wachenfeld. V\ﬂly(ll&:][ﬁtﬂﬁtﬂ"ecﬁefd
ant is above the age o sixteer?

Mr. Mango. 1 will ot I have been disputing; it
ever sirce.

Mr. Wachenfeld. 1 ask you to admit that the de-
fendant is over the age of sixteen?

Mr. Mango. Yes; I misunderstood you 1 thought
you said the i

Mr. Mango. 1 nmove for the direadian of a verdid an
ﬂregtcxrdﬂ”atﬂr’eblxchnlsm&estatetopoveﬂrat
the candaining; witness, the gjid in questiany is posi-
tively under the age of sixteen years at the tinre of the
cammission of the alleged offense; that the 1rere state-
suffident to warrant a finding; of fact in arder to heve
the case gp to the jury, that the gid is cadusively
under sixteen

The Court® NMbiaon denied

Defendant’s couared prays an exagption to this rul-
ing of the Court.

Exceptian allonwad, let it be sealed ad it is signed

DALT AS H ANNACAN

Judge.



Andrew Calabrese, Direct.

M. Mangp goers for the Defendant.

ANDREW CAL ABRESE, deferndant, swam in his onwnbe-
half.

Direct examination by M

Q Yau live where Me Gilabrese? Where o you live?
A 1 live at 64 Chestnut shreet.

Q With vhn? A My wife

Q Fownany years heve you been mamied? A About
fourteen years.

Q What kild of abusiness dbyou caandud? A Goaery.

O Whoee grocary stare isit? A Mre ad iy wife both
toggether.

Q Wro are the pagde wWho caxdut the grocery store? A
I vant soneare to exdain it to ne see?

Q Who rurs the grocary stare? A Me and oy wife.

Q You doft wadk any dace else? A No aly in the
grocery stare, e and iy wife.

Q HFHow nany roonrs henve you beside the grocery store?
A Oily ae room twg kitdhen and bed

Q IHwrany other rooxs heve you? A Qebad<of the
store.

Q Hre youroroars upstairs? A The roars upstairs
are rentad

Q D you ooy the entire first floos, induding; the store?
A Yes anthe first floor.

QO VWhat kird of abusiress doyou dbthere? A Grocery
stare.

Q I e is it dowall day ar are youbusy? A T am

Q Fowrnany days avwedkare yougoeen? A Sevendays

Q Now Mary Nxan says that anar about the 1st day of
Cddoer you hed intercourse with her. Is that so? A N
Sir.
Q Se says that in the sumer, or befare the sunmrer;, for
a period of six ar sevenmonths, you had intercourse with her.
A N sir. G 1 have an interpreter?

MreMango. V‘H],wexm]ltryerdgtakngwﬁnt
an interpreter.
The Court. AN interpreter? Why, yes certainly
yauGan

lo

©5
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Andrew Calabrese, Direct.

Q (Last gestionread) A N sir.
Q I says that youganve her live ddlars. Is that so? A
N sirr. VWhat b you thinks that she was ny sister?

10 Q Se says that she tdd you that the dodar tdd her that
dre was in the family way, ad that you wadd heve to take
care of her, ad you tdd her,*Cane around the rnext tinre and
I will give yau five ddlars” Is that so? A I rever seen
her.

Q TFesays that youtod<her dowrstairs and youput abag
anthe floorintte cdlar A N sir.
Q Sesays that youtdd her to lie dovn there and that you
tod< dovwn her Hoarers and that you had intercourse with
Q IOd you ever see this M. Mray? A Yes sir; ke
g0 cane inny stoe
N fivreddlars? A N\ sir.

The Court. 13d M. Mimray say that?
Mr. Mango. 1 think sa I want to withdraw it if
e dd ot

Mr. Wachenfeld. N©M. Miray testified if your
Hoar desse that this ran said that she had banrowed
five ddlars framhim that she had gotten it fran his
wife ot hhm
Mr. Mango. Then I will withdraw the questian
Noaon five ddlars? A NG
Q By the Court) “Youdiddt tdl M. Maray that? A
I diddit tell Mt Maray that.
Q By Mt Mangp) [Odyounmentian any five ddlars at
al toM. Muray? A Never rever
Q HFHowhave you lived with your wife in your dace of
residence since your mmamiage fiendly or unfiendly? A
Always fiendly.
Q Wi you tell ne whether there is any door leading from
the floor of the stare to the cdlar? A Inbad< of the counr
4B ter is a dooxr leading; down to the cdlar.
< Ibwdoes this conter rin? A It is dosed; ft is pri-
Q Youneanrndoody can gpbehindit? A N\ sir.



Andrew Calabrese, Cross.

Q Ts there anything to fasten the door that leacs to the
ddlar inthe bad< o he counter, sudchas alod<? A Welhaeve
alodk adlkey. M wife kegs the key because we have a
lat of stod< dovin there in the cdlar.
the aly ae

Q ILOd Mary Nbany at any time, gp dovwnin your cellar?
A DNever.

Q NMary Noan says in January you gave her five ddlars.

Cross examination by M. Wadhenfeld

QO Fbwddareyou M Gilabrese? A (Without the i
terpreter) 35 years

Q FHwlang have you been living at 64 Chestirut street?
A (Through the interpreter) Seven months

Q When dd you start to Live there? A July 1st

Q That is o last year? A Last year..

Q You tdd e that you had a living roomin bad< of the
stare? A Yes sir.

Q Have you aly ae roomin bad< of the stare or more
thanae? A Thereis a roomin the badk of the stare, yes
a kitden ad then another room

Q So that there are three roos in badk of the stare, is
that right? A Three roos.

Q Tre midde room is the kitdhen? A In the middle
roamis the kitdhen yes

Q VWhat is the first room in badk of the store the bad-
roam the living room ar what? A The bed roam

QO Adthe aeinthebads the last a¥ is that a badroam
awhat? A Three roons this way (indicating) a bedroom
a kitdhen, ad then ancther bedroom.

Q Now in this grocery stare of yours you hene a tele-
poe init, havadt yai? A Yes I heve a tdeghae inny
busiress.

Q Where is the tdeghae loated? A The tdeghare is
rear the door that leadk into the bedroom the doar that goes
into the cdlar.
rear to the door that leads into the Alar, it it? A Yes
the twwo doars are near each other.

10
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Andrew Calabrese, Cross.

Q When dd you first know this litle cdared gjrd, Vary
Noa? A Inthe moth o Augest her aunt canre into the
stare.
ant? A Yes

Q After that time dd you see Mary frequently? A 1
didit see bher.

Q @By the Court) This was In Augst? A Augrst

}% By M. Wadhenfeld) 1IOd her aunt deal with you

Q IOd this litte gjd buy grogeries fromyou for her aunt?
A Hor ant ane inad sad “Gyve her anything she wants
anny accout”

Q After her aunt gave you these irstrudians, as 1 under-
stand it, this litde gjid cane into your stare quite frequently;
as I undastard it, for the purpose of buying; things, is that
right? A Soretimes she ane saetines ber aunt cane

Q IHw frequently wadd she ane into your stare? A
Aot axe a wadk ar twice a wask
dididt yai? A 1 wead to ask her what she vanted what
kind of groceries she vaanted I amin the grocery business.

Q Yauleve a cdlar in that stare haverft youi? A Yes
we heve a cdlar, bt the door is loded ad ry wife hes the
le}(IQWatkildcf]igrtscby(ul*avemﬂresbore g5 ar
dedric light? A (O dedric

Q WWhat kird of lights dbyaulherveinthe cdlar? A Qe
dedric light.

Q Is there any windowin the cdlar? A Two windows

Q Near where are they? A Right rear the comer of
Chestinut: street.

Q Near the sidevalk? A Yes sir; right rear the side-
walks when you gp upstairs, when you gp into the stare.

Q Now this litde gid, Mary, when she canre into your
stare to buy groceries, did you ever allowher to gp dovwninto
the cdlar by herself? A INa What? DNa
stae at 64 Chestrut street, dd you? A Fow aadd de
go in there when 1y wife hed the key?



Andrew Calabrese, Cross.

QO Wil you desse arswer the questia? 3d you ever
let her gp dovninto your cdlar, or diddt yoo? A N 1o
m

Q Wil you say that she rever was in that cllar? A
Never.

Q Lodkat Mt Maray. Yousawhimat your stare, dideft
yoi? A Yes I ssen hm

O Whenddyoussee hin? A In January.

Q What part o January? A The 1T7dth o 18th 1T daodt
remrenber exadly.

Q What tinre of day was it that yousawhin? A Inthe
aftermoon

O What ddlresaytoya? A e said there was sone
trodde with Vary Noaon. 1 tdd him 1 darft know anything
about it

Q Odhe tel youwhat the traubde was with Mary INban?
A Fetddne that there was sone troude with Vary Nban
I tdd himI wadd ane yp to see him because I amsobusy;
row to fird ot what was his traable.

Q DNdhe tdl youwhat the trodde was with Viary Nban?
A Yes.

O What dd e t=€l? A Becase e said that 1 had con

Q IFHtddyay then ddhe that you were acasad of hav-
ing carmedias with Mary Nban? A Yes; he tdd nre that.

Q By the Court). Id Mt Muaray tell you that in your
stare arIn M. Mray's hase? A Yes inthe stare My
wife was just caring in the stare.

Q Was aybody dse in the stare where you and ME. M-
ray hed this cxwversatia’? A There was two persars there.
stare, there was doody in the stare excaept youand M M-
Iay7 A ©Mead hiny but at the sarre titre pegde was cam
ingin astarers caxingin I tddhim “1 ambusy nonw”

Q By Mt Wadenfeld) Wen he tdd you that you
were acasad of having; intercourse with Vary Noan did you
day that that was true? A 1 tdd him “1 doft kiow ary~
thing; about it.”

N)%Lgidwldery&’at you hed anything to db with Mary

10
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Andrew Calabrese, Cross.

Mr. Mango. T object. The question is answered.
FEtold her he had nothing to do with her and that is

a denial.
The Court. VMl letussce Ad<himif hesaid ary~

dse
Witness. 1 tddhim “1 doft know anything about
it”

Q INd yau €l hm anything dss? A VWhat dse cadd
I tl hin?

Q Did youtdl hmanything else? A Nothing,
agan abaut the Miry Nbaonnatter? A N sir.

Q IOd you ask Mt Muaray if you cudd see hmat Me

s hone or residenas? A INa
ray agan at his hone in Verana? A N sir.

Q Then howdd you care to gp to Verama to see hmsev-
eral days after this? A When he aae in the stare T was
busy ad 1 aded hm where e lived ad he gave ne his
address, 36 Cdundous street. Then 1 wwert yp to see hm

Q In aher wards you adked M. Maray where e lived
befare e tdd you what e had care to see youabout? A
M. Miray tdd ne about the trode with Mss Noan. 1
tdd him “Gve ne your address and 1 will cxre ypad see
youad fird aut what this trodde is about Mary Nban™

Q Odyouaskhimfor the address and tell himyouwadd
aare yp ad see himbefare or after you tdd hmyou did ot
krowanything abat it? A 1 tdd himfirst I did not know
awythingabaut it. Then I tdd himy “1 will cxre yp ad see
youl I wart to fird ot what this tradbdle is.””

Q Then why did yaou tell e a minute agp that you didnot
ask hmwhere e lived? A I tdd you that.

QO Yoau tdd ne what? A That when e cane in the
stare I aded himwhere he lived
see hmat his hone in Veraa? A 'The sane day when e
care there ad spde to ne about Mss Noan I tdd him 1
was o busy today, “Gve e the address and T will axre vp
ad see you”’

Q INdyouadkhmif youcodd ane ypand seehimat his
hoe? A e tdd ne he waded there until six ar seven
addad<
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Andrew Calabrese, Cross.

Q Amswer the quesian You agked himif you codd care
ypadseehmat hishae? A 1 aded himif I codd ane
p ad see hm at his hase or give nre the address ad 1
wvert yp tosee hm

Q MNow youlhaed not dore anything wrang; to Mary INban,
hedyod? A IO sir; becavee I was busy; that is why 1 tdd
hnt “1 wart to go yp ad fird at what this traube was.”
ad fird out what the raade was? A Yes;, becarse e had
tdd nre that there was trodde with MVary:.

Q Yau kkew vwhat the rabde was? A 1 diddt kow
anything; about it

QO Why; e tdd you that you were acasad o having, as
you say, caredian with Mary Noaon Isrft that so? A
Yes, sir.

Q Sothat yukrew A That shebhad acasad ne

Q Sothat you krewwhat the trodbdle was when Mt M-
ray saswyouat your stare, diddt yai? A 1 diddt knowary~
thing about it until 1 heard it from M. Maray’'s nouth

Q But befare Mt. Miaray left your stare you knew what
the acasatian was agapirst you =0 far as Mary Noxan was
anened diddt ya? A 1 diddt kow anything about it

The Interpreter. 1 dadit bdieve he undarstood the
questian

Q Before M. Muray left your stare you knewwhat the
acasation was, diddt ya? A M. Mmray tdd ne yes;
but I didrdt kaow anything about it

Q When did yau gp yp to see M. Maray at his hase in
Verae? A 1 doit revenber. January, 1 tdd yoa

Q W&s that the samre night that you went up to see hin®

Q YoausaswM. Miray, diddt yoa?2 A Suare

Q Odyoutell M. Maray, at that tine, that you did not
krowwhet to dbabat it? A N sir; I tdd himI dd ot
knowanything; abaut it

Q LOdyou tedl M. Maray, “1 dait kniow(what to say?”
A No I diddt say that.

Q Odyautel M. Maray that you diddt want your wife
to hear anything abaut it? A 1 tddhimthat I diddt laow
anything about it

Q INd you tell M. Muaray that Mary Nan had gotten
five ddlars that she Ihad barowed from you o that she had
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Andrew Calabrese, Re-direct.

gotten five ddlars from your wife? A e aded ne if
gvel’erﬁ\,edi]arsardI tdd himthat I diddt lkaow ary=
abadt the five ddlars.

Q Watddyoa_re;iy\/\}’enleasledyunfwlﬁigm
Mary Noan five ddlars? A 1T tdd him 1 rnever gave her
arylhrg I diddt kow anything; about it

Q Ndyouever say that she had barowed five ddlars fram
your wife? A N\ sir.

Q LOdyautdl Mt Maray that she had been dovnwnin your

Redirect examination ]J_yM Narep

Q Fownany astares heve you thereina day? A It
is a antinuation from halfpeast seven in the moming until
deven ar twelve 3dodk at night.

Q DD»yourun a trust account for Ms. Noan, the aunt of
May Nbaonhere? A Yes sire

QO When wadd dhe pay you the trust account you ran
there?

Mr. Wachenfeld® 1 have ro intention of exduding;
anything that mright possibly becoe nmaterial. 1 fail
to see how this can posside becone nraterial.

Mr:Mango. VMt I 1reant to rowin nry direct ex

The Court. You propose to show this aunt had an
acount with the deferndant and that  there was sone
trode over the account?

Mr. Mango. Y€S, Sir.

The Court. All right; g ahead

QO @Qssticnread) A Yes sirt

Q When wadd sre pay you the account? A She began
to get aedit fram July.

Q Hw dten wadd she pay you? A EBvery wak se
wauld alvways leanve a balance of six ar seven ddlars.

Q Vhat hapgpered in the Chinistes ar New Year hdidays
inthe account? A During the hdidays she bought a lot of
groceries, and the bill was yp——

Mr. Wachenfeld. quectk)ﬂ'ECIaliESl]IIﬂny
the anount of this bill, becauee it is apparent that this
to srowthe anount dee from the nrother or relative of
this dnild I think the best evidance is his ownbods
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Andrew Calabrese, Re-direct.

Mr. Mango. This man has personal knowledge of
what appears on the books. I think the best evidence
is the man’s own knowledge, because the books do not
give the information unless it is from the man’s knowl-
edge.

gThe court. The question is not what the books
show.

Q What is the amount that was due?

The Court. If he knows, if he can recall, he can
state it.

Mr. Wachenfeld. Then I suggest that the witness
stop testifying about what the books show.

The Court. Certainly.

Q Tell us how much was owing by Mrs. Nixon to you
right after Christmas or New Years. A $29.

Q Did you have any trouble getting it, the $29? A Yes,
SiT.

Q Did anybody come to your store with reference to the
$29? A She came there for some more groceries. I did not
want to give them to her.

Q Did you tell her so? A I told her that her aunt owed
me $29 and that unless $29 was paid I would not give her
any more groceries.

Q After that did the aunt again see you? A About ten
minutes after back returned she and her aunt.

Q You mean, Mary Nixon and her aunt? A Yes.

Q What was told you? What did you tell the aunt? A
She came there all excited to me. She said, “Why dont you
want to sell me any groceries?”

Q What did you say? A I told her, “Unless you pay me
$29 that you owe me you cannot get any more groceries, be-
cause I have to pay my bills.”

Q Did she say anything after that? A Then she called
me some names, and I called her some names. My wife was
present at the time.

Q Did she pay the bill? A She went out and ten min-
utes after she came back again.

Q Did she pay the bill? A After she paid the bill she
said, “I will fix you some day,” and she shut the door and
walked out.

Q Who said this? A Both of them.
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Andrew Calabrese, Re-direct.

Q (By Mr. Wachenfeld.) Do you mean both of them said
this and both of them walked out? A Both said the same

way.
6 (By the Gourt.) What is that she said, “Some day 1

will come and fix you?” A “I will fix you.”
Q (By Mr. Mango.) When did this happen? A Two

days after New Years.
Q (By the Court.) Let me get this straight and see if I

understand it. Was it Mary who came for groceries twice?

A Yes!'
Q Then he told Mary that she could not get any groceries

and then the aunt came? A Yes, sir.

ADJOURNED to Wednesday, March 7th, 1923 at 10
A M

Wednesday, March 7th, 1923.
SECOND DAY.

State or New Jersey "I Indictment No. 341

vs. For Assault and

Andrew Calabrese, J Battery and Abuse,

(Continued pursuant to adjournment.)

(Counsel present as before stated.)

ANDREW CALABRESE, defendant, resumes the stand in
his own behalf.

Re-cross examination by Mr. Wachenfeld.

Q Mr. Calabrese, at the time that Mr. Murray came to
your store and spoke to you about this case, that was before
you were arrested and before you had engaged counsel, was it
not? A He came there before I was arrested.

Q Before you had engaged counsel? A Yes, sir.

Q This door that leads to the cellar, you say, is locked ail
the time? A Locked all the time.
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Andrew Calabrese, Re-cross.

Q And by that you mean that during the business hours
of the day it is locked, and your wife has the key? A We
have a lot of groceries upstairs and we have a lot downstairs;
and anytime I run short upstairs I call her and she opens the
door and she goes down there and gets it*

Q Isn't it a fact that at the time Mr. Murray called upon
you, in the store, in the month of January, that the door lead-
ing from your store into the cellar was open and was not
locked? A No, sir; it was shut.

Q Isn% it a fact that the time Mr. Murray called there you
were alone in the store and that your wife was not with you?

A There were two or three persons in the place, and Mr.
Murray waited for a while.

Q Was your wife one of the two or three persons? A
My wife? While we were talking she came in the store.

Q Did she stay in the store while you were talking? A
No, sir; she was coming in the store.

Q Where did she come in from? A From the room.

Q (By the Court.) From what? A From the rooms.

Q To the rooms? A From the room.

Q (By Mr. Wachenfeld.) Now, you say you had been in
the habit of running a charge account against the aunt of
Mary Nixon? A Yes, sir.

Q And you say that that charge account averaged about
$7 a week? A Seven or eight dollars.

Q And when did they usually pay you that account? A
Sometimes she would pay every week, a little, a little balance,
and sometimes she would pay every two weeks, pay a little
balance. Sometimes the husband was not working; then I
would not get any.

Q Who used to pay this, the husband of Mrs. Nixon? A
Sometimes she would pay and sometimes he paid.

Q Well, now, you say that during the two holiday weeks
she accumulated a debt of $29? A Yes, sir.

Q Was that for stuff which had been bought during those
two weeks? A Yes; bought groceries during the holidays;
they asked for it and I gave it.

Q Now, of course, when you keep a charge account against
the customer, you keep books, dont you? A Yes, sir.

Q And as stuff is bought on credit you make a notation of
it in the book? A Yes, sir.
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Andrew Calabrese, Re-cross.

Q And you have an account against who, in this case? A
Mary Nixon.

That 1S, the aunt Of the little girl? A Yes.

Q Have you got these books with you? A I have not got
them here, but they are in the store.

Q Those books show, do they, that during the two holi-
day weeks, that Mary Nixon purchased from you, on credit,
merchandise to the extent of $29? A Yes, sure.

Q Why didnt you bring those books with you? A Well.
I didnt know that I had to bring the books down here, but if
you want to send for the books in an automobile, we will send
and get them.

Q You heard me object, yesterday, to the question about
the account, because I contended that the books were the Dest
evidence, didnt you? A I dont understand you.

Q Now, when was this $29 paid by Mrs. Nixon? A Two
days after New Year’s.

Q Who came into the store to make the payment? A
Mrs. Nixon and the niece.

Q What did Mrs. Nixon say? A She came in and said,
“”Why dont you want to trust my niece any more?”

Q Well, now, had you said something to the niece before
Mrs. Nixon came in? A She came there to get some more
groceries. | said to her to tell her aunt that if she did not
come in and pay that bill she would get no more trust.

Q Was that the same day that the aunt came in? A The
same day.

Q How did the aunt pay you? By check or in cash? A
In cash.

Q What did she say at the time she paid you that $29? A
Before, when she came in, she got mad. Then she went out,
and ten minutes after she returned. When she came back she
came there with her niece, and she slammed the money on the
counter, and she opened the door, and while she opened the
door she said, “I will fix you some day.” She slammed the
door and went away.

Q Now, she did not open the door at the same time that
she slammed the money on the counter, did she? A She
opened the door, and when she came in then she slammed the
money on the counter, then she opened the door, and went out
again, and that was the time that she passed that remark.
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Q So she said, “I will fix you some day,” did she? A

e(s). Did Mary, the little girl say anything? A Both of
them said something.

Q Both of them said the same thing? A Both of them, 10
while they went out, said, “Some day I will fix you up.

Q Both of them said it? A Both of them.

Q At the same time? A At the same time.

Q Had you had any argument or controversy with the
little girl before that? A No, sir.

Mr. Mango. 1 make an application, now, to recall
the complainant, and ask her two questions. Will you
say it was on the 1st of October?

The Court. As I understand it, you are uncertain as
to whether the little girl testified to the exact date, is
that right?

Mr. Mango. YCS, SIT.

The Court. 1 do not absolutely recall it.

Mr. Mango. 1| would suggest that the defense be
first finished and then I will make application to re-
call the complaining witness.

The Court. Mr. Mango says that he does not recall
whether the little girl here testified to a definite date,
and if she did not he wants to recall her and ask her
something about it.

Mr. Wachenfeld. 1 do not want to object to 'the
application, but I think that this little girl is to be re- 39
called she ought to be recalled before any more of the
defense is put in. As I recall her testimony it is dis-
tinct, nothing vague about it; it was on or about the
Ist of October. She does not testify it was the 1st of
October. She fixes the date from the fact that it was
a short time after she came back from New York,
which was the 23rd of September, and she testified
it was either that date or about that date. The ques-
tion has been answered.

The Court. (Addressing the jury.) I wart to pay
to you, gentlemen of the jury, that you are the judges 40
of the facts, and you must rely on your own recollection
as to What these facts are or what the testimony is,
and not upon anything you hear said by counsel or the

20
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judge, as to what may be their recollection. You are
the judges of the facts and it is your recollection that
must control.

The Court. (Addressing Mr. Mango.) You want
to make a point that it does not definitely appear that
these alleged facts occurred on the 1st day of October,
and that all the Prosecutor can do is to fix the day and
say it was about the 1st of October, and you say that
that 1s not sufficient, under the indictment?

Mr. Mango....Yes. | want to fix the time. If it was not
on the 1st of October, I want to know it.

The Courte (After further argument.) Go ahead
with the case. 1 will deny your application.

Defendant’s counsel prays an exception to this rul-
ing of the Court.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

CARMELLA CALABRESE sworn in behalf of defendant.

Direct examination by Mr. Mango.

Q

Mrs. Calabrese, you are the wife of the defendant in this

case? A Yes, sir.

CROLLLLOL

You live with your husband? A Yes.

Where? A At Chestnut street, 64 and Vir

How many children have you? A Five.

How old is the eldest? A Three years old, the baby.
No, the oldest one. A Fourteen years old.

And the youngest is how old? A Eight.

All living with you, all the children living with your

A Yes, every one of them.

o))

You have.a grocery store where you live? A Yes, sir.
What part of the house do you occupy with your fam-

ily? A Why, the grocery store is in the front, then there
1s three rooms. First comes the bedroom and then kitchen
and then another bedroom.

Q
Q

Do you have any rooms upstairs? A No, sir.
So that you and your husband and family live on the

first floor? A On the first floor.
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Q Who conducts the grocery store? A Me and my hus-
band.

Q Anybody else? A No, sir. When I go out I leave my
sister-in-law, but always somebody in the place.

Q Do you have any stock in the cellar? A Yes, sir.

Q How do you get to the cellar? A There is a counter
like this (illustrating) ; and then there is a door; there is
some sodas on that stand and ypu have got to move that stand
and you have got to go down in the cellar.

Q How would a man get from the front of the store, com-
ing in from the street, to go back of the counter- A They
got to ask my permission; they cannot go because the counter
is right in the way.

Q What is there to prevent anybody going behind the
counter? A There is a stand; there is some soda boxes on
that stand.

Q What is there on the door leading down to the cellar?
A There is a lock; it is always closed.

Q Is it an upright door or a trap door? A No, it is a
straight door.

Q Who has the key to the door? A 1 have.

Q If anyone wants to go down to the cellar how can a
person go down without asking you? A They cannot go
down because the door is locked.

Q Did you ever run an account for Mrs. Nixon, the aunt
of Mary Nixon? A Yes, sir.

Q Trust account? A Yes, sir.

Q Do you remember any account that was run during the
holidays, Christmas or New Year’s of this last year? A
Yes, sir.

Q Do you remember how much the account was, of your
own knowledge? A It is—really, I dont know, because my
husband takes care of the books. I just tell him what to mark
down, whenever they trust, and it is a pretty big account they
owed us.

Q How much? Do you know? A Might be $29, maybe
$19. 1 don’t know, it is something pretty good.

Q You remember—were you there when Mrs. Nixon paid
the account? A Yes.

Q Do you remember what preceeded the payment of the
account? A 1 think it was about $19.
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Q No. What happened when she paid the account? Was
there any disturbance? A This little girl was coming in the
store for trust all the time.

Q Whom do you mean? A Mary Nixon. She used to
come in the name of the aunt and I used to trust her, I al-
ways gave her groceries whenever she came in. One day she
came in and had a dollar bill, and took some candies, and I
said, “Mary, why dont you pay for this soap?”

Q I mean, with reference to the account paid by the aunt?
A Tt was about $19.

Q No, I dont mean the amount, I mean what happened.
Before Mrs. Nixon paid the amount was there any disturb-
ance? A Yes, | dont want to trust any more, because the
bill was too high.

Q Whom did you tell it to? A I told the little girl that
I didnt want to trust her any more.

Q What happened? A She said, “I will go back and tell
my aunt.” The aunt came back and said, “Why dont you
want to trust Mary Nixon?” I said, “Her account is too big.”
I said, “We dont want to trust people like that,” I said, “Be-
cause my husband dont work.” She said, “You dont want
to trust me, dont you. Then I will pay you.” I said, like that
to her, “You can pay or not.” I said, “The bill is pretty high.
I dont want to trust unless the bill is settled.” “All right,”
she said, and she opened the door and went right out. She
came back, maybe half an hour or fifteen minutes, I dont
know exactly, what it was. She said, “How much do I owte
you?” Well, my husband was there. I called my husband and
I said, “Look at her bill, and see what it 1s.” He said, “It is
about nineteen or twenty dollars.” I dont know just exactly
what it was. So she said, “All right,” and she walked right
out.

Q Did she pay you the bill? A She came back about
ten minutes after and her little girl paid the bill. She opened
the door. As soon as she opened it, slammed closed, and she
said, “It is all right, Mr. Calabrese, I will fix you.” She said
to me, “You are all right, but your husband is cross.” 1 said,
“All right, I am running the place, me and my husband,” I
said to her.

Q Did you ever see Mary Nixon down in the cellar with
your husband? A No, sir. How could she, when I got the
key?
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Q How many customers have you got there? A Custom-
ers come in from eight o’clocK to ten o’clock; there is always
a rush; noon hour it is busy; school children, everybody.

Q Did you see your husband go down in the cellar with
Mary Nixon? A No.

Q If anybody wanted permission to go down in the cellar
you would know of it? A They got to ask me because | keep
that place locked all the time, because I got stock down there.

Cross examination }J]M VWadrenfeld

Q Now, Mrs. Calabrese, your husband runs this business,
doesn’t he? A Me and my husband.

Q In addition to your running the business, as you termed
it, you attend to usual household duties, dont you? A I run
the business.

Q Listen to the question. You take care of the usual
household duties, dont you? A No, I take care of the busi-
ness.

Q Who takes care of the household duties? A My sis-
ter-in-law.

Q What is her name? A Farmella Calabrese.

Q Does she live on the first floor with you? A  She lives
with me.

Q How long has she lived there? A Three years—no,
it is not three years she lived there.

Q Then she has not been living there three years? A
Yes, she lived there two years over on Chestnut street; she is
always with us three years.

Q What room did you occupy for sleeping quarters at 64
Chestnut street? A I slept in a room by the kitchen.

Q Did you and Mr. Calabrese occupy that room? A
Yes, sir.

Q Anybody else? A No, sir.

Q Where do your children sleep? A Right by the store.

Q In the bedroom next to the store? A Here (indicat-
ing) is the store, and here (indicating) is the bedroom.

Q Where does the sister-in-law sleep? A Right by my
children, in the same room.

Q Six in one room? A Seven.

Q You have five children? A Yes, five children, and her
1s six—yes, that is right.
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Q Now, your husband is in the store all day, isn’t he? A
Yes, he is in the store until he has got to go out, down to

some shop. ' _ .
Q You go out sometimes while he is there, dont you? A

No, I dont go out.

Q You never go out? A I cannot go out because I have
a big business ; I got to stay there.

Q You are there all the time? A, Yes.

Q Then what is the idea of keeping this door locked, as
you say, if you are there all the time and can see who goes
down? A Because I got stock there. I cannot keep it open.

Q You are there all the time? A Yes.

Q You trust your husband, dont you? A I trust him,
but sometimes he goes out in the yard or he goes out, and a
salesman comes, and I got to take care of the store.

Q When you take care of the store what is the idea of
keeping the cellar door locked? A I got that stock down
there. 1 cannot keep it open. Maybe somebody might go
down and I didnt see them.

Q When your husband has got to get some stock up, to
sell it, he has got to ask you for the key? A Yes. .

Q What is the object of having all this security of keeping
the door locked? A To have safety.

Q For the stock? A Yes.

Q Dont you think it would be safe for your husband to
have the key for that door? A He cannot have it on hand
all the time in there. Some salesman comes m and I got to
go out and attend to the salesman, too.

Q When you are there and he is there you have no objec-
tion to his having the key to that door, have you? A What
do you mean?

Q Sometimes when he is there he has the key to that cel-
lar door, hasn’t he? A If he asks me there I give it to nim.

.Q When he asks you and you have the key of that door,
do you stand around there until he goes down and gets what
he wants and brings it up? A Yes.

Q Then do you lock the door and take it away from him?
A 1 don*t have to take it away from him. He locks the door
and hands it to me.

Q He locks the door? A Maybe he locks it; sometimes
I lock it.
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Q What is the object of keeping it locked? A I got lots
of stock.

Q It is his stock, isnt it? A He is not in there all the
time.

Q Is there any other reason, other than what you have
given us, why your husband could not have the key that leads
to that cellar? A Because I dont want anybody to go down
there. I have children coming in and out, and I don’t want
them to go down there.

Q Don't you want your husband to go down in the cellar?
A Sure, he has to go down when he wants something; but it
1s not necessary to go down because 1 got my stuff upstairs.

Q He has access to the stuff that is in the store, hasnt he?
You dont keep that under lock and key for safety, do >ou?
A No; that is right on the shelf.

Q You say this account that Mrs. Nixon owed is $19?7 A
Yes.

Q As shown by your books? A Yes.

Q You looked at that book before you came down? A
No; didnt pay any attention to it.

Q You dont know whether it is $19 or $29, do you? A
I think it is nineteen or twenty-nine. [ dont knbw what it
was, because I didnt look at it.

Q Did you hear any conversation about how much she
owed? A Yes; I found out she had a big bill.

Q You are the party who stopped her credit, are you? A
Me and my-husband.

Q He just suggested that this woman had too much credit
and it ought to be stopped? A My husband told me.

Q He told you? A Yes.

Q Well, in determining whether to stop this woman's
credit-------- A T said then-----

Q —- just a minute, please. In determining whether yoi
were to stop this woman’s credit didnt you take into con-
sideration the account she owed? A Yes.

Q What was the amount? Was it $19 or $29? A 1
dont know whether it was $19 or $29; I cannot remember
very well.

Q It didnt make any difference whether it was $19 or $29,
you would have stopped her credit anyhow, wouldnt you? A
Yes.

Q (By the Court.) Were you here yesterday? A Yes.

lo
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Q Did you hear the question asked yesterday about the
amount of this bill? A Yes.

Q About it being on the books? A Yes.

Q It being shown on the books? A Yes.

Q Didnt you look, when you went home, to see what it
was? A No, I didn't.

Q. (By Mr. Wachenfeld.) Now, when Mary Nixon came
in, this little girl, your husband told the little girl that she
could not have any more groceries, credit, didnt he? A
Yes.

Q And you told the little girl the same thing? A Yes.

Q What was the object of each one of you telling this lit-
tle fifteen-year-old girl that she couldnt have any more
credit? Wasnt one enough? A Because we were both run-
ning the place.

Q First your husband told her she could not have any more
stuff, credit. When he got through you told her exactly the
same thing, did you? A Yes, I stood right there and told
her the same thing.

Q She must have known what the situation was when you
got through. Now, she went out, did she? A Yes.

Q Then her aunt came back? A Yes.

Q Did the little girl come with her aunt? A Yes.

Q Both of them were there? A Yes.

Q Then Mr. Calabrese told her aunt that she could not
have any more credit, is that right? A Yes.

Q You told her aunt the same thing, did you? A Yes.

Q Both of you told the aunt? A Yes.

Q Then what did the aunt say? A She said, “All right.”
She said, “I will go home and see. How much is the bill |
owe you?” My husband told her what it is and she said,
“Why dont you give it to her? What do you think, I won’t
pay you?” I said, “It is enough now you owe; I dont want
to trust you any more.”

Q What then did you say? A She went home and came
back in ten minutes and she said, “Here is your money, and
that will be all right, I will fix you.”

Q Whom did she say that to? A My husband, not to me.

Q What did the little girl say? A She said the same
thing as her aunt did.

Q . Both said it at the same time? A Both said it at the
same time.
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Q Where were they standing when they said it? A They
had the door open when they were going out.

Q (By Mr. Mango.) Pardon me for asking the ques-
tion—it is a very personal one—but have you ever refused
your husband whenever he has asked you, since you have been
married, any intercourse? A No, sir.

NICHOLAS FERANDO sworn in behalf of defendant.

Direct examination by Mr. Mango.

Q Do you know, Mr. Ferando, where Mr. Calabrese runs
a grocery store? A Yes, sir.

Q Do you know Mrs. Nixon, the aunt of this little girl
here? A 1 do. She lives next door to me.

Q Do you remember being in the grocery store of Cala-
brese a little after the first of this year? A Two days after
New Years.

Q Do you remember what happened in the store? A
Why I dont know what happened in the store, because my
wife was not feeling good and I went to the store to buy some
groceries for my children and me. The Nixons’ little girl
came there. I saw her slam some money on the. counter and
she said, “All right, Mr. Calabrese, I will fix it.”

Do you know what you said? You used the word “it.”
What did you hear?
Mr. Wachenfeld. 1 object. Never mind telling him.
Mr. Mango. 1 do not want to lead the witness. 1
think the witness ought to tell us just exactly what he
heard.

Q Do you remember what Mrs. Nixon said as she went out
the store? A She went out the store and she slammed the
door, and she said, “All right, Mr. Calabrese, I will fix it.”

Q What is your last word, “it”? A She opened the door.

Q No—the last word that was said, I cannot hear it. Go
ahead and tell it again. A [ was in the store to buy some
groceries. Mrs. Nixon came in the store. At that time I
was buying a piece of soap and a few things for myself. Mrs.
Nixon came in and opened the door, slammed the money on
the counter and went out. As she was going out she said,
“All right, Calabrese, 1 will fix it.”

Cross examination waived.
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Filomena Maffucci, Direct.

FILOMENA MAFFUCCI sworn in behalf of defendant,
testifies through the interpreter.
Direct examination by Mr. Mango.
Q You live where, Mrs. Maffucci? A 176 Forest street,
Montclair. " :
Q With whom do you live there? A With my husband.
Q Who owns the house? A Me and my husband.
0 Do you know Mrs. Nixon? A Yes, she lived in my
house. :
She was one of your tenants?. A Yes, sir.
Q On what floor did she live when she lived there. A
Upstairs. _
When did she move out? -A- October 1st.
Q Do you remember the occasion of Mr. Nixon calling you
to get a doctor? A Yes.
When was 1t? A Sunday after New Years.
Q What did she say to you?

Mr. Wachenfeld. 1 object.

The Court. Objection sustained.

Q After she told you something did you go upstairs? A
Yes sir. _ '

Q Whom did you see upstairs? A Mary and Mrs.
Nixon, . .

Q Whom do you mean by “Mary?” A (Witness indi-
cates the complaining witness.)

Q What did Mrs. Nixon tell you then?

Mr. Wachenfeld. IOijCt.

The Court. Objection sustained.

Mr. Mango. This witness has a right to tell us what
she heard upstairs in the presence of her aunt.

Mr. Wachenfeld. 1 object because it is immaterial,
incompetent and irrelevant and because there has been
absolutely no foundation laid for it.

The Court. 1 think that is a good objection.

Mr. Mango. | ask for an exception and I will with-
draw the witness.

Exception allowed, let it be sealed and it is signed
and sealed accordingly.

Cross examination waived.

DALLAS FLANNAGAN,
Judge.
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TONY MONDSINI sworn in behalf of defendant.

Direct examination by Mr. Mango.

Q Where do you live? A 66 Chestnut street.

Q What city? A Montclair.

Q Do you know Mary Nixon? A Yes.

Q Did you go to school with her? A Yes.

Q Do you remember seeing her about Christmas time, at
school? A Yes.

Q What was she doing when you saw here? A Crying.

Q What did you ask her? A “What is the matter?”

Q What did she say? A Stomach hurt her.

Q What did you say? A “My own dont hurt, yours
does.”

Q What did she say? A She said somebody did it to her.

Q Did she tell you who did it to her? A Logan.

Cross examination by Mr. Wachenfeld. -

Q Do you know Mr. Calabrese? A Yes, sir.

Q How long have you known him? A About a couple
of years.

Q Your father and mother know him quite well? A My
father 1s dead.

Q Your mother knows him quite well? A Just a little.

Q You have known him for two years? A Yes.

Q Do you trade at the store, there, or dont you live in the
neighborhood? A What.

Q Trade at Mr. Calabrese’s store? A Once in a while.

Q (By the Court.) Who is this he said did it to her 7, A
Logan.

Defendant Rests.

MARY NIXON sworn in behalf of the -state in rebuttal.

Direct examination by Mr. Wachenfeld.

Q You are the aunt of this little girl here, Mrs. Nixon?
A Yes.

Q Did you, two days after New Year’s, this year, go into
the store of Mr. Calabrese, 64 Chestnut street, in Montclair,
and pay him some twenty-nine dollars for merchandise which
you had bought there, that he had credited you, trusted you
for at that time, and say, “I will fix you some day?” A No,
Sit.

Q Did you pay him the sum of $29? A I never pay any
debts; my husband always pays.
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Maiy Nixon, Rebuttal.

Cross examination by Mr. Mango. )
Q You did run a trust account? A I did not, but my

husband did. I never run any account. .
Q Youdidrunit? A Ididnt have to run it, my husband

.t. . . . a -a
ralbl Did you live with your husband? A bure Tam.
Q Now, wait a minute. You lived with your husband when
your husband ran a trust account with Calabrese, didnt you?

I did. X . 4.1
Q How long have you had Mary Nixon m your controlg.
Mr Wachenfeld. 1 object to that as not cross ex-
amination. ' . o
The Court. It certainly is not cross examination.
What is the object of it?
(Question withdrawn.)
Q Do you know where Mary Nixon was born? A Sure.
Mr. Wachenfeld. 1 object to that as not cross ex-
amination. Counsel knows if he wants her to testify foi
him he can recall her as his own witness.
The Court. You can recall her as your own witness.
Mr. Mango. 1 will use her as my own witness.
Q Where was Mary Nixon born? A She was born in
Wilmington, North Carolina.
Q What is the name of the city or town? A Wilming-
ton, North Carolina. ' .
Q Is that anywhere near Topsail, North Carolina? A
Yes.
Q How do you spell it? A (No response.)
Q (Bythe Court.) Where did you say she was born? A
Topsail.

JAMES F. MURRAY recalled in behalf of the State, in re-
buttal.

Direct examination by Mr. Wachenfeld.

Q At the time you had your conversation with Mr. Cala-
brese, in his store, did you notice the door which leads to the
cellar? A I noticed two doors. At the time I was in there
I had occasion to wait about ten minutes while he was talk-
ing to a drummer.

Q Where were these two doors? Where did they lead to?
A The store is on the comer of Chestnut and Forest. The
counter runs the same way as Forest street, but as you enter
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the door you enter it from the comer, and the counter runs
down to within about two feet of the wall. As I saw one of
the doors open I could see the bedroom or could see the bed.

Q Where did the other lead to? A Right beside it.

Q Was that door locked? A No, it was open.

Q At the time you were in the store was Mrs. Calabrese
there? A No, she was not.

Q Was anyone else there besides Mr. Calabrese? A
Only the drummer. He was in there when I went in there
and she went out.

Q You mean a salesman? A Yes.

Q He went out? A Yes.

Q During the time you talked to him did other people
come in? A Nobody came in.

Cross examination by Mr. Mango.

Q You dont know where the wife was when the door was
open? A I didnt see her.

Q You don*t know whether she was downstairs in the cel-
lar or not, do you? A I dont know, no.

State Rests.

Mr. Mango. 1 wish to renew the application at this
time to have the privilege of calling the complaining
witness to fix the date, which I asked for a few min-
utes ago..

The Court. No, I think that the thing has been gone
into thoroughly and the jury will remember.

Mr. Mangoe 1 move for the direction of a verdict
in favor of the defendant on the ground that the in-
dictment on which this trial was had alleges, in the
first count, on the 1st of October, 1922, and in the sec-
ond count, on the 1st day of October, 1922, and that
the proof offered by the state is at variance with the
indictment, and does not sustain the indictment.

The Court. In what respect?

Myr. Mango. 1In that the proof does not show that
the act alleged in the indictment occurred on the 1st
day of October, 1922, but the proof tends to show that
it did occur on other dates than the 1st day of October.

The Court. 1 will deny your motion.
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Defendant’s counsel prays an exception to this rul-

ing of the court. e ,
Exception allowed; let it be sealed, and it is signed

and sealed accordingly.

10 DALLAS FLANNAGAN,

Judge.

Mr. Mango sums up for the defendant.
Mr. Wachenfeld sums up for the State.

40
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Judge's Charge.
The Court charges -the jury, as follows:
Flannagan,J

Gentlemen of the Jury: I have been requested by defend-
ant’s counsel to charge you as follows:

“No. 3. You must bear in mind that there are two counts
to this indictment, one charging an assault and battery and
the other charging an assault and battery and abuse. You
may find the defendant guilty if the evidence warrants it of
the charge alleged in the first count and of the charge alleged
in the second count, and you may acquit the defendant of the
charge of the first count or of the charge in the second count
or both, if you feel that the State has not proven the defend-
ant guilty beyond a reasonable doubt.” 1 so charge you gentle-
men.

Another request by defendant’s counsel:

“No. 4. You may take into consideration in analyzing the
evidence, the character of the complaining witness who ad-
mits she had intercourse with John Nixon and another man
named Joseph Gant, both of whom are colored, and you may
also take into consideration the social position and reputation
of the defendant and the fact that he has a wife and five chil-
dren.” 1 so charge you, gentlemen.

Another request by defendant’s counsel:

“No. 5. The defendant is entitled to the benefit of a reason-
able doubt, and if you feel after examining the evidence under
the charge of the Court that the defendant has not been
proven to be guilty beyond a reasonable doubt, you must ac-
quit him.” I so charge you, gentlemen.

There are several paramount instructions, gentlemen, to
each and all of which my charge is subject, and 1 have di-
vided them into two parts.

First, the Court is the judge of the law and the jury of the
facts. The Judge has the right to comment on the evidence
and to express his opinion on the facts, but as the jury are
the exclusive judges of the facts, they must disregard any
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Judge’s Charge.

statements by the Judge as to what is present in or absent
from the evidence, unless such statements coincide with their
own recollection, and the jury are at liberty to disregard any
opinions expressed by the Judge on the evidence, or the facts,
or on what is controlling in determining the facts and must de-
cide the case not only on the evidence referred to by the Judge
but on all the evidence.

Second. The defendant is presumed to be innocent, and un-
less the crime charged, and each of its elements, is proved
against him beyond a reasonable doubt, is entitled to an ac-
quittal. The burden of so proving the defendant guilty rests
upon the state and never shifts.

. “Reasonable doubt” is not a mere possible doubt; it is that
state of the case, which, after an entire comparison and con-
sideration of all the evidence, leaves the minds of the jurors
in that condition that they cannot say they.feel an abiding
conviction to a moral certainty of the truth of the charge.

The defendant, gentlemen, comes before you on an indict-
ment which has been found by the Grand Inquest of our
county. This indictment contains two counts. The first count
of the indictment is for what is commonly known as assault
and battery. An assault is an attempt or offer, wilfully, with-
out his consent and without lawful right, to beat or obstruct
or molest physically the person or body of another without
actually touching him. Battery is the beating or least touch-
ing of another's person, without his consent, wilfully and
without lawful right. A battery violates the right of every
individual to immunity of his person from bodily molestation
except under lawful authority or with his consent.

The second count of this indictment, gentlemen, is a count
for what is commonly known as carnal abuse. Carnal abuse
is the act of debauchery of the female sexual organ by the
genital organ of the male, which does not necessarily amount
to penetration, committed by a male of sixteen years or over
upon a female under the age of sixteen years. The elements
of the crime are these: (1) Unlawfully debauching the
female sexual organ, (2) by the sexual organ of the male.
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(3) The age of the male must be sixteen years or over. (4)
The age of the female must be under sixteen years.

There is a difference in the penalty for the offense depend-
ing upon the age of the female. If the age of the female is as
much as twelve and under the age of sixteen the penalty is
one thing, under the statute. If the age of the female is un-
der twelve years the punishment is more severe. It is not
necessary that force be used, and on the other hand it is not
necessary that the female consent; it is the same whether she
consent or not. In extent debauchery need not necessarily
go as far as penetration.

The crime of carnal abuse does not necessarily go as far as
the crime of rape; in the case of rape there must be penetra-
tion; but if the ages of the parties bring them within the
statute and the other elements of the crime of carnal abuse
are present the abuse of the female organ must necessarily
have occurred before penetration is accomplished. In other
words, if penetration is accomplished, abuse must of necessity
have preceded it.

Now, gentlemen, there was admitted in evidence, during
the trial, the testimony of acts of intercourse by this girl,
Mary, with the defendant, prior to the date alleged in the in-
dictment. In other words, several acts of intercourse were
admitted in evidence.. Now, a man cannot be tried for two
crimes at once, or any more than one distinct crime at once,
of this character. He cannot be tried for carnal abuse occur-
ring at different times, at one trial. He can only be tried for
the particular crime alleged in the indictment. This man
cannot be convicted of any other crime here, now, in this trial.
If he has been guilty of carnal abuse, upon this girl, at some
other time, other than the time referred to in this indictment,
he may be indicted for that and tried for that, and if he is
guilty he can be convicted for that. But he cannot be now
convicted of the crime of carnal abuse occurring at some other
time, besides the time set forth in this indictment.

What was the purpose, then, of permitting this evidence of
other crimes anteceding in date the crime alleged in this in-
dictment? That was admitted, gentlemen, for a limited pur-
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Judge's Charge.

pose, and it must be considered by you for a limited purpose.
It is’admitted only for the one purpose of tending to show, if
you believe the testimony, to show or evince a state of mind
in the defendant culminating in the criminal act for which he
1s indicted, and that is all.

Now. with regard to the date specified in this indictment.
A definite date is specified in this indictment as to when the
act for which he is being tried occurred. It does not follow,
under the law, that because the Grand Jury is unable to
ascertain the exact date, if there is an exact date, that a crime
did occur, according to the evidence, which may be produced
at a trial—it does not follow that because they are unable to
fix that date, that a man may go scot free. In other words, it
dees not follow that because of the frailties of human nature,
and because of the weakness of the memory of a little girl, and
because of the inability of the Prosecution to get corrobora-
tion in fixing any particular date when the thing occurred—
it does not follow that a man may go free and escape, if he is
guilty of carnal abuse in relation to the girl.

In this case, as I recall this testimony—and as I have said
to you before, gentlemen, your recollection is to control in this
case; my recollection about the evidence must be absolutely
disregarded by you unless it coincides with your own recollec-
tion; I am only the judge of the law—this girl said that this
occurred about the 1st of October, the date specified in the in-
dictment. As I recall it she said she got back from New York
around the 23rd of September, and that it occurred some time
after that.

It is not necessary to sustain a conviction that it must have
occurred exactly on the Ist day of October; if it occurred
within a reasonable time, a short time, of that period. He is
being tried here, as I said to you, for the particular crime to
which the Grand Jury refers in this indictment, and for no
other. But that particular crime, need not have occurred on
this exact first day of October, that he is being tried for, but
it must have occurred within a short or reasonable period of
that time, under the circumstances in this particular, case.
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:Gentlemen, you have heard the testimony and you have
heard the various contentions and versions of this proposi-
tion. This girl states her story, states that he took her.down
into this cellar, put down bags and had intercourse with her,
and she describes the surroundings. The State also produces
the testimony of Mr. Murray, who says that he went to this
man’s place, when he was told some such thing had accurred,
that he went to this man’s place and he told him what was said
to have happened, and the man asked him if he could come to
his house and talk to him about it, in Verona, and subsequently
he did go to his house, and in that conversation Mr. Murray
says that he said he did have the little girl down in the cellar,
but he did not actually have intercourse with her, because he
had an emission before the intercourse actually occurred.
Testimony is produced by the defendant, as I recall it, of
somebody else being present or coming into the store, at the
time Mr. Murray was there. Mr. Murray says that that did
not occur that way.

The defendant’s witnesses say that this was absolutely ind
possible; that they could not have gotten into the cellar, be-
cause the wife of the defendant carried the key, and the de-
fendant, who was running this grocery store, in conjunction
with his wife, says he could not get down into the cellar un-
less he got the key from her, and she did not give him the
key. Moreover, it is argued, rather, that it is impossible for
it to have occurred because she, the wife, says that she was
there all the time, that she never went away, and so it never
happened.

Now", gentlemen, you are the judges of the facts and the
evidence is in your hands, and bearing in mind the paramount
charges which 1 gave you, and my entire charge, and taking
into consideration not only these circumstances and facts,
and considerations to which I have referred, but all of the
evidence and all of the circumstances and all of the facts, you
will decide the case upon all the evidence and all of the charge.

The case is in your hands.

(The jury retires.)
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Exceptions to Judges Charge.

The Court. Numbers one and two of the defendant’s
request to charge I declined to charge, and the defend-
ant has an exception to each request separately.

Mr. Mango. 1 also ask for an exception to that part
of the charge which stated the previous acts of abuse
were admitted for the purpose of tending to show that
the defendant could have conceived a state of mind
culminating in the act with which he is charged in the
indictment, or words to that effect.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

Mr. Mango. Also that part of the charge which says
that it does not follow that the inability of the Prosecu-
tion to fix a date allowte a man to go scot free.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

Mr. Mango. 1 ask an exception to that part of the
charge which states that it is not necessary, to sustain
a conviction, that it must have occurred on the 1st of
October.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

Mr. Mango. That it might have occurred within a
short or reasonable period of time, and if so the indict-
ment is sustained.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.
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Mr. Mango. 1 ask for a general exception to the
charge.

Defendant’s counsel prays a general exception to the
charge of the Court.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

DEFENDANT’S REQUESTS TO CHARGE.

1. The offense of carnal abuse is not a constituting one
which is open and notorious lewdness and therefore if you
find the defendant committed the offense of carnal abuse on
Mary Nixon on any day other than October Ist, 1922, which
is the day alleged in the indictment, then the defendant is en-
titled to an acquital.

(Denied.)

Defendant’s counsel prays an exception to the re-
fusal of the Court to charge as requested.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

2. You can only convict the defendant when you are satis-
fied that the offense charged in the indictment was committed
on the day alleged in said indictment, so that, if the proof
shows the commission of the offense on a day not mentioned
in the indictment then, the defendant is entitled to an ac-
quital.

(Denied.)

Defendant’s counsel prays an exception to the re-
fusal of the Court to charge as requested.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

DALLAS FLANNAGAN,
Judge.
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Exceptions to Judges Charge
s

3 Yon must bear i nmird  that there are two counis to

this indicdrent, ae darging; an assault and battery and the
other dnargjing an assault and battery and abuss, youmay fird
the defendant griilty if the evidence warrants it of the darge
alleged in the first count and of the dnarge alleged in the
sacond count, and you mray acquit the defendant of the dharge
of the first count or of the dnarge in the sacand count or both,
if you fedl the State has ot proven the deferndant giilty be-
yad a reassanable dout.

{Charged.)

4 You may take into axsideration in analyzing; the evi-
dence the dnaracter of the conplaining witness who adits
she had intercourse with Jahn Nixan and another rran rmamed
Joseph Gant, both of whom are cd-afed and you mmay also
the defendant ad the fact that e has a wife and five dhildren

{Charged.)

5 The defendant is entitled to the berefit of a reasarable

the darge of the Court that the defendant hes 1ot been
proven griilty beyand a reassanable dout, you st acquit himn
{Charged.)
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I, Alan G Kamish ae of the stenographers of the Essex
script aontains the entire record of the proceedings and testi-
Jersey vs. Andrew Calabrese an indicirent No 351, for as-
sault and battery and abuse whidh said trial was hdld befare
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Certificate of Judge.
ESSEX COUNTY CCULRT CF (CUARITER SESSIONS

State of New Jersey
VS.
Andrew Calabrese,

State of New Jersey
County of Essex

sidad over the afaresaid case certify that the faegoing
had yom the trial of the said cavse ad the sanre is retumed

Datect Septenber 1, 1923

DALT AS H ANNACAN

Presiding, Judge of the Essex Caaty
Couat of Gareral Quarter Sessias.
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Assignment of Errors.

SUPREIVE ORI CF NEW JERSEY.

ASHIGNVENITS CF ERRORS

Hled Septenoer 12, 1923
State of New Jersey,
Defendant in Error,! On Error to Essex
vse ) County Quarter Sessions.
Andrew Calabrese. V Assignments of Error.

Plaintiff in Error. 1

Aftervwards, to wit, an the retlum day o the writ of error
issted in this caase anes  the said Andrew Gilaorese by
James Vingp his attomey, ad says that in the record ad

afaresaid, and also in the matters redted and car
taned in said bill of exaeptias ad also in giving; the judg-
mrent afaresaid there is manifest error in this, to wit:

1 That the said Couat befare whom &, at ad ypon the
trial of the said isste 50 jarned between the State of New
Jersey ad the said Ardrew Calabrese afaresaid eraneously
PPenitted the witness Vary Noan an behalf of the State to

QO R lad intercourse with?  AYes.

Q Ny, had e ever dae that befare, the day you
tdd uvs about——-

yedion nacke

The Court. 1 will dlowit. Ogedion ad exaeption
roted

2 That the said Court befae vihom&e, &, emaeadly
Penitted the witness Mary Noan an behalf of the State to

Q Whendd e first b that to youi?
yedion roted
A It was in the Sxing, befare sdod dasad

3 That the said Coart befae viom &, &, eraeosly

PPenitted the witness Vary Nbxan anbehalf of the State to
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Assignment of Errors.

Q Hw dd e happen to give you the five ddlars
that youtdd vs abot, Mary? A Whenny aunt sent
e to the dodas, an January 4 to tal the dodar—she
sent 1re to the dodar
4 The Sad Couat before viom &e, &, emaeosly de-
nied the notian of the damtiff in error to a diredtian of ver-
didt inhis favor at the dose of the State’s case and befare the
deferse gpared its e
5 The said Cout befare viom &, &, emaeady de-
1ess whether the alleged facts ccamred anthe 1st day of Q=
6 Tre said Coatbefae vhom &, &, eraeodly de-
the fdlowing, questiax
Q Do youremrenber the occasian of M Noan call-
ing youto get a dodar? A Yes
Q Whenwaes it? A Suanday after New Year's
Q What did she say to you?
Mr. Wachenfeld. 1 dgect.
The Court. Opedian sustained
7. The said Cout befae vibom &, &, emaeody de-
nied the right o the paintiffineror to have arswered of
Hlarerna Maffuad, swam in behalf of the paintiff in errar,
the fdlowing questiart
QO VWhonmddyouseeupstairs? A NMary add Ms
Noan
QO VWham b you nean by “Mary? A (Witness
indicated the coxrpdaining; witness.)
Q What dd Ms. Noan tell you then?

Mr. Wachenfeld. 1 dgect.
The Court. (Ojedian sustained

8 The said Cout befae viom &, &, emaneously de-
nied the right of pamntiff in error to have the condaining
witness Mary Nban, recled to the witness starnd to state
Ist day of Qitdoer, the day alleged in the indicent, then
apdication for that purpose was rerewad vWhen the entire case
was dasad
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9 The said Coat befare vom &, &, eraneously de-
nied the apdication of daintiff in error at the dose of the
entire case for a direadian of verdid in favor of said Hdaintift
N error.

10 The said Court befare whomé&c, &, conmitted error
tiff in ervor, spedficlly as fdlonws: “The dferse Q@ camal
doee is ot a aontinuing; ae whidh is goen and natadacs
lendress ad therefor if you fird that the deferndant conit-
ted the dfarse o camal aovse an Mary Nban an any day
indicrent, then the defendarnt is entitled to an aaquittal.”

11 The sad Court befare vihom&e, &, cammittad error
tiff in erar, spedfially as fdlonws  “You can aly caawict
dferee an a day ot mentianed in the indicrent theny, the
defendant is entitled to an acquittal.”

12 The said Court befare viom&e, &, camittad error
by darging; the jury as fdlows: “What was the puapose
mritted  gertlenren, for a linrited pupose and it must be caanr
sidered by yau for a limited pupose. It is adiritted adly far
the ae pupose of tending to dow if you believe the testi-
may;, to dow ar evinge a Sate o mird in the defendant
ailminating; in the aimiral act for whidh e is indided ad
that is all.”

13 The said Coat befae vwvhom &, &, emraeously
dharged ad irstrudted the jury as fdlows:
act for vwhidh e is being tried ccamred It does ot fdlow
under the lavwy that because the Gand Jury is urelde to ascer-
tan the exact date if there is an exad date that a aine dd
o, accading to the evidanas vhich may be produced at a
trial —it does ot fdlow that because they are urade to fix
that exact date, that a nenmay gosaot free.  In other wads
it does ot fdlow that because of the fralities of honan ne-
ture ad becauvse of the wealkness o the menoxy of a little
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gid, and because of the inability of the Proseaution to get aor-
caaurred—it does at fdlow that a man may gp fres ad

4ad1s “It is not necessary to sustain a carvidian that
it must heve caured exadly anthe Ist day of Qdtdber;, if it
ocamred within a ressanebe time, a shart tinre, of that pericd
I is being tried here, as 1 said to yau for the partiadlar
ainre to vwhidh the Gad Jury refers in this indichrent, and
for ro ather. But that particdlar aine resd ot have o=
for, buat it must have ccaared within a shart or reasarede

rs

case.

16 The verdicd rendered in this caase was agairst the
waight of evidae
giving of judgment and opposing sentence afaresaid, by reason
of whidh the said judgnrent and senternce dhaud be reversed
adset asice

Wherefare, the said Andrew Gllaoress, prays that the said
judgnrent and sentence may be reversed ad andled ad al-
together hdd for nothing, ad that he nay be restared to all
things whidh e hes laost by oacaasiaon theredt.

JAMES VANCO)
Of Counsel with Defendant.
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NEWJERSEY SUPRENVE CCURT
SPEAOHCATION CF CALSES KOR REVERSALL
Fled Septervber 12, 1923,

State of New Jersey, On Error to Essex

Defendant in Error, j County Quarter Sessions.

Specification of Causes

VS.

Andrew Calabrese.

Plaintiff in Error.1 for Reversal.

Ad row anes the said Avndrew Gllarese by Janres
Nangp of coursd with paintiff-nrerror, ad says that inthe
recard and proceedings afaresaid and also in the matter 1«
dted ad axtained in the said writ of exasptias ad also
in giving the verdid ad judegment afaresaid  there is mrani-
fest errar, ad the said Andrew Calabrese says that said jude:-
mrent shoud be reversad and assigrs the fdlowing; reesas ar
causes:

1 Becase the Tidal Cont, penritted the witness Mary
Noan an behalf of the State to be adead and to arswer the
fdlowing, questias:

Q I hed intercourse with you? A Yes.
Q WNhary;, hed e ever dae that befae, the day you
tdd vs dbot——
yedion nacke
The Court. 1will dllowit. hedion ad exaspian
roted
ad shadd naot have been dllonad

2 Becase the Tial Couat, penritted the witness Vary
Noan anbehelf of the State to be aded ad to arswer the
fdlowing; questian

Q When dd be first b that to youi?

yedion noted

A It was in the Soring; befare sdod dasad
and shodd ot haeve been allowad

20
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3 Becaee the Tiial Coat, penritted the witness Mary
Noaon an behalf of the State to be aded ad to arswer
questian ad arswer:

Q IHwdd he happen to give you the five ddlars
that youtdd vs about, Mary? A Whenny aunt sent
e to the doda;, an Jarnuary 4 to tel the dodor——
o ghe sent nre to the dodar.
oo renote ad dodd ot have been dlloned

4 Becase the Tiial Coat eraneasly denied the noian
o the gaimtiff in error to direct a verdict inhis favor at the
doe of the State’s case and befare the deferse goeared its

Unhder the statute the age of proseautrix is an essential de-
et of the ainre and must be proven beyad a reessareble
doit

5 Becauee the Tial Court enmaneady denied the apdi-
whether the alleged fads occared an the 1st day of Qddoer;

The Court’s refusal in this resped, left the date of the al-
legad commission of the diferse in dodat and carnsaquently did

6 Becse the Tiial Court enmaeously denied the right
o the daintiff in error to heve amswered o Hlarema MVAf-
questiar

Q D»yourenmenber the occasion o M Noaon call-
ingyouto get adodar? A Yes

QO Whenwss it? A Sunday after New Year's

Q What dd she say to ya?

Mr. Wachenfeld. 1 dgect.

The Court. (pedian sustained

Said questias were proper ad the Court dadd heve al-
lowed the witness to arswer them as it assisted daintiff in
errar in establishing the fact of proseaitriX's framre of ard
to be resparsibe for the ghysical aanditian of the praoseautrix
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7. Becase the Tiial Court enmaneoudly denied the right
of the daintiffinerror to have arswered of Hlarera MVaf-
fucd, swan in behalf of the daintiftinerror, the fdlowing,
questias:

Q Whomddyousee upstairs? A Mary and Ms.
Noan

QO Whaomnm b you nmean by “Mary?” A (Witness
indicated the condaining witness.)

QO What dd Ms. Noan tell you then?

Mr. Wachenfeld. 1 Ciq&t
The Court. (jedian sustained

Said questias were proper ad the Coart dodd heve al-
lowad the witrness to arswer them as it assisted Haintift-in-
error in establishing; the fact of proseautriX's framre of and
to be resparsibe for the pghysical candition of the proseautrix

& Becase the Tiial Cout eraneodly denied the apdica-
tion of paintiffinerrar at the dase of the entire case for a
direction of verdict in favar of said gaintift-inerror.

The Court’s refusal in this resped, left the date of the al-
leged conission of the diferse in doubt and carsequently dd

9 Becase the Tiial Court danied the apdication of Pain:
tift-inerror at the dose o the entire case for a diredtion of
verdidt in favor of said daintifft-inerror.

There was a vadance between the proof ad the allegatias
of the indichrent.

10 Becaee the Tiial Court comritted error in refusing
spedficlly as fdlowns:

“The diferse of camal aouee is ot a aontinuing; ae whidh
is gpen and rotados lewdness and therefor if you fird that
the deferndant comritted the dfferse of camal aovse an Mary
day allegad in the indiciment, then the defendant is entiled
to an acquittal.”

Itmasmxicalto&‘eng‘dsofp]almffmeﬂormso

11. Because the Tiial Court canmitted error in refusing

to dnarge the sacad request to dnarge o the Paintift-in-er-
ror, spedficlly as fdlows:  “You can aly axwid the defend-
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didirent was comyitted an the day alleged in said indict-
mrert, so that, if the proof dows the canmissian of the of-
ferse an a day ot mentianed in the indichrent, then, the e
fendant is entitled to an acquittal.”

It was prgudidal to the rights of plaintiffin-error in so

IéLﬂr%eaa].mﬂr’eTnal Court camritted error by dnarging;

thejury as fdlowsi  iV\hat was the purpose, theny, of penit-
dlleged in this indichrent?  That was admitted  gentlenen
for a limited pupose ad it must be axrsidered by you for
alimited pupose It is admitted aly for the ae pupose o
evinee a state of irnd in the deferndant adlmirating in the
aiminal act for which e is indided, ad that is all.”

of whidh axstitutes a separate deferse.

13 Becase the Tiial Court enmaneody darged ad in-
struded the jury as fdlonws:  “INow with regard to the date
spedfied in this indicdorent as to when the act for vwhidh ke
is beingtied occared. It does ot fdlow under the lawy that
becase the Gand Jury is urebde to ascertain the exact date
if there is an exact date that a ainre dd ccax, acaoding to
the evidance vwhidh may be producad at a trial —it does ot
tdlowthat because they are urelde to fix that exact date, that
aman nay g st free. In other wards it does ot fdlow
that becaase of the frailies of honan rature ad because
o the wealaess of the menmoxy of a little gid, ad because
of the irability of the Proseaution to get cordooratian in fixe
ing any particilar exadt date when the thing occaured—it
does 1ot fdlow that a man may gp free ad escape if heis
guilty of camal abuse in relation to the gjirl.”
errar, in that it penitted the jury to fird himn giilty yooniil-
legal testimony;, testinony of an dfferse comritted ana day

4adi1s “It is not necessary to sustain a caanvidian that
it must have ccarred exadly anthe 1Ist day of Qtdoer if it
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oaaured within a reasarnebe tinre, a shart tinre, of that period
P is being tried here as 1 said to you for the partiadar
airre to whidh the Gard Jury refers in this indicrent, and
for ro other.  But that particilar aine reed ot heve o
for, but it must have ccaonred within a short aor reasarabe

44

Gase.

in that it penmitted the jury to fird him guilty ypon illegal

testimony; testimony of an dferse comritted an a day other
16 The verdid raderad in this cause was agairst the

weight of evidance because the proot dffered by the State, did

ot sustan the indichrent.

Wheretare, because the aforesaid reasas or sone of themm 20

axstitute error prgudidal to the Pantiftinerrar, e the
said Andrew Calaborese prays that the said judgnrent and serx
tence be reversed ad amnudled and altogether held for nothr
ing; and that he ray be restared to all things whidh he hes lost
by ocasian therect.

JAMES MANGO,
Of Counsel with Defendant.
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

State of New Jersey, I
Defendant-m”Error, /

VS. /" On Error.

Andrew Calabrese, 1

Plaintiff-in-Error. |

BRIEF OF JOHN 0. BIGELOW FOR
THE STATE.

Calabrese was convicted in the Essex Quarter
Sessions of carnally abusing Mary Nixon. The
Supreme Court affirmed the conviction and the de-
fendant sued out this writ of error.

The opinion of the Chief Justice rendered in
the Supreme Court deals fully with all the con-
tentions of the defendant. 1 believe that no fur-
ther argument on the law would be helpful to this
Court and that no discussion of the facts is neces-
sary, except in one respect.

The fourth and sixth points of the defendant’s
brief relate to a failure of the State to prove that
the crime was committed on the exact day laid
in the indictment.

The prosecutrix testified that the offense was
committed, “on or about the first of October of
last year” (Case, p. 12, 1. 19).

She also testified that she went to New York
on August 22, 1922, and came back September
23rd and that the assault took place about one
week later (Case, p. 21, 1L 15 to 35).
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There was no offer to prove an alibi, or any
other offer which made the exact date of im-
portance to the defendant.

The prosecntrix did not, according to her testi-
mony, reach the age of sixteen until October 7,
1923. The defendant testified that he was thirty-
five years« old (Case, p. 31, L 18); so the exact
date of the occurrence was not made material by
the ages of the parties.

The prior offenses appear to have been com-
mitted before the prosecutrix went to New York
on August 22nd, so there was no confusion be-
tween these offenses and the crime laid in the in-
dictment.

In the absence of facts making time material it
was unnecessary, in order to convict, for the jury
to find that the crime was committed upon the day
stated in the indictment. The law relating to this
point is fully set forth in the opinion of the Chief
Justice.

The judgment below should be affirmed.
Respectfully submitted,

J. 0. BIGELOW,
Prosecutor of the Pleas.



New Jersey Court of Errors and Appeals
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Dferndant-inFrror, In Brox;
V5 Brief of
ANDREW CALABRESE, PlaintiffinBaor
Plaintff-in-Frror.

SIATENVENI CF FACIS

Andrew Gilaorese pamtiffinerra;, defendant bdowy was
axvided of the aire of assault, battery ad canmal dose of
Mary Noan a wanan dhild over the age of twdve years ad
uckr the age of sixteen years at the Essex Conty Caurt of
sentencad to the Fenitentiary of Essex Cauty;, for a termaot
eighteen nmontls, and to pay acsts.

Deferndant bdow was presented ypon an indicirent faod
by the Essex Canty Gand Jury, Decenber Tenm 1922, vhidh
darged Arndrew Giladorese, late of the 'Tonwn of Mintdair, an
the 1st day of Qddber 1922, with forae and anms at the Toan
of this Court and yoon ae Mary Nban in the peace of Cad
then ad there being, an assault dd make ad her the said
Mary, then ad there dd beat, woud ad ill-treat agapirst
the peace of this State, etc

Said indicrent did further dnarge that Andrew Galalrese
being; then ad there above the age of sixteen years anthe 1st
day of Cddoer 192, at the Town afaresaid, in the Canty
Mary N>xaonin the peace of Cod and this State then ad there
did unlawfdly camelly aouse the said Vary N>aon

The Syprenre Court affimred the caavidian an the groand
that 1o mrerit was found in any of the assignrents of errar
anawrit of ertor granted to the daintiffin-errar.
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RKAONI'L

Assignment 1 &2 Spedfication of Causes
1& 2.
siginrents and Spedfication of Causes are fornd an
esss 13lire 40 to page 14 line 29, State of the ase

Q Nary, hed e ever dae that befae
the day you tdd uvs about—

M. Magn 1 dgect.

A Yes.

M. Magp 1 dgedt.

The Coxt. Vhidh date is this?

M. VWadenfdd Qddoer 1st
indictirent?

M VWadhenfeld  Yes.

The Couat. 1 will dlowit.

Q HFud e dae that befae to you
Mary? A Yes

Q When did e first do that to you?
M. Magp 1 ask that it be roed your
Hoxxx, that all these amswers will be over
the first of Cddoer, carnot be proved by the
The Couat. You dgedt to the other o
asias?

M. Miangp Giher than the 1Ist of Qito-
ber.

The Couat. Prior to the date alleged in
the indidnent. 1 undarstand it exadly.

Qestionread). A It was inthe spxing,
befare sdod dosad
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an separate days.

“It is dovioss that sudh testimony cadd have
sias agairst the acasad when passing o the
isste” presented by the indichrent as to whether ar

State vs Lantg Vd. 1N\ 16 N J. Adv: Rep
e S19.

“It must not be supgposad that the defendart’s
proparsity to conmmit anme ar even to . canmit
in evidance to prove his guilt.”

1d

FONT IL
2 to 4

Q FHowdd e hapgpen to gjive you the five
ddlars that you tdd ws about, Mary?

M. Magp If yor Hhar hes stiden
ot what happenad in Dicendoer; T think you
ought to strike aut what happerned in January
asa

The Couat.  AlsoinJanuary, but I will not
strike aut the receipt of the five ddlars. But
the date of this indichrent.

M. Magp 1 ask you to strike aut about
et o the res gestae.
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The Coart. Mbtion denied
Q @@estion read) A When nry aunt

sent e to the dodary, an Jarnuary 4 to tell
the dodtaor—she sent e to the dodor

Proof of what ocaared betwween the proseautrinx
ad the acasad three montls subsequent to the
mritted, is too renote; it is 1ot so dosaly cameded
gestae. It tanded to areate prejudice in the minds
of the jurors.

RN I
Assignmrent 4 Spedfication of Causes 4
ase 28 of the state of the case at the dase of the
State’s case.

The age of the prasecutrix carstituted an de-
rent of the dferse Her statemrent of her age stood
State although her father stood in the camidor of
the courtroomwhile she wes anthe stand (Page
19 State of the Gase lines 12 to 20). And the age
of the proseautrix as every other demrent of the
aine is to be proven beyad a reasaable dout
By refusing to direct a verdidt in favor of the ac-
asad the Tiial Judee led the jury to assurre that
dement of the aine beyad a reasaabe dout

RAONI IV

Assiginirents 5 8 9, 18 14 15 ad 16
Spedficatias of Caases 5 8§ 9 13 14 15
ad la
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Tkeseassgtnerﬂscanbetaleltogeﬂfer The
1ritted the arimre of assauilt, battery and camal abuse
etc an Qddber 1st, 1922 The State proved (as
stated In Point Qre Supra) several distinct offerses
an Qdoer 1st, 1922, nox is there any testinmony as
to its conmissian an any other spedfic day. DNO
other speadfic date is mentianed 1nox is there any at-
tenpt to aned the indidnent to cover any other
fed 'This preudidally enrbarrassed the Paintiff-
inerror in his defarse in that the proct left the
tanded by the State to bind the acased (for all of
missian of whidh testimmony was inpropedy direded
by refusing to penmit proseautrix to retake the
stand ad by ot having her fix ae date to prove
Sudh a state of affairs eiminated from the cansider-
ation of the jury the entire testinmony produced an
behalf of the acased becaise that testimony was
diradted to Qdber 1st, 1922 ad to 1o other date
The jury having 1o dfersee to caxsider as having
been comritted an Qatdoer 1st. —they neither can
sidered the mrerits of the acasad whidh were di-
reded to that date.

A reference to her testimmony shows that the
Prosecutrix enphatically denied it was an Qatdoer
Ist ad yet she wasit at all positive when it did
heppen

Page 12 lines 19 to 45 are as fdlows:

Q INd you go in there an ar about the
Ist of Cdtdber, of last year? A Yes.
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Q You nean you rerrenber it was anar
about the Ist of Qidoer, Mary? A It was
after I carre fran New Yad<

Q Wt timre of day wes it, Mary, that
you wert to his grocery store? A It was
in the rom

Q In the roa? Is that what yau said?
A Yes

QO When wes this?  After you hed gxe
to sdod ar befare? A It was in the Tom
time:

k A It wasip.the roonhoar for landy when
jteiljwere going to sdhod? A Yes

Q"o lang a tinre dd you heve for
ludhy when you were gping to sdod? A
Weé Ied framn a quarter after twelve until
half past ae

Q Wéare you ghirng; to sdod ar were you
his stae? A 1 wss gongtosdod.
in an Qiadoer Ist? A Yes

Q Wss there anbody dse in there? A
No

QO Wt dd you db when you got in

there? I[Od you talk to hin? A 1 wert
Q You wat to buy sme candy? A
Yes.

Page 2 lires 28 to 45 axtinned an page 23
lires1to 12
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Ist day of Qddber? A It was aroud the
first.

Q You are certain it was aroud the first,
bt it was 1ot anthe 1st? A 1 diddt say
what date it was

Q I thought you said it was an the 1st
day of Qddber? A N 1 diddt give any
cate.

M Wadentdd She said she canre badk<
anthe 23rd of Septenber.  If you count fram
the 23rd seven days it will malke it the first
of Qrtdoer.

Q ILd you mrention the first of Crtdoer,
a fewmnutes ago? A Ny I diddt say
any date 1 said it was about a wask after.

Q Yourowsay it was about a wask after.
D you remrenrber saying; it was the first of
Qidoer, dbot ten minutes ago? A No

asked e was it aroand abaut the
first of Qitdber, ad I said it may have been
aroad the first of Qotdoer—the nan that

cGanre to see ne——
Q Never mird what they said
M. Wadhentdld 1T dgect.

Q D you revenber what day of the
the cdlar? A DNo

Q Dbyoukowwhat day of the wed the
Ist of Qdadoer is? A DN

Q I» kow that the 1st of Cadoer

The Court WA, if s doess ot lkaow



what day of the wadkit is she does ot kiow

this either.
“The effet o the judidal ads of the Tial
Judee was to indude within the saope of the indid-
ment dfferses and conissian of dfferses by the

Va4

Jury.”.
State va. Sing Lee 110 A. Rep page 118

RAONI'V.

Assiginivents 6 ad 7. Spedfiaation of
Casss 6 ad 7.
srowher franre of ard at the tirre vwhen her aunty
with vhom she was living, and wWho aded in loo
parentis nmack requests for a dodar to eanire
Prosequtnix
This testimony can be found an page 90 state
of e lines 20 to 40
Q DD you remrenber the occaasian of M
Noan cilling youto get a dodar? A Yes
Q Whenwss it? A Suaxdhay after New
Year's

Q What dd ghe say to you?

M VWadenfdd 1T dgect.

Q After e tdd you sarething, dd you
g upstairs? A Yes sSin

QO Whomnddyousee upstairs? A Mary
ad Ms. INban

Q VWhomnm b you nean by “Vary?” A
Mitness indicates the caxdaining witness.)
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QO What dd Ms INban tel you then?
M. Wadentddd 1 dgect.

M. Mirgn  This witness hes a right to
tell vs what she heard upstairs in the pres-
ence of her aunt.

M. Wadenfdd 1 dget becaee it is
caee there hes been absdutely 10 fouda-
tian laid for it.

The Cort. 1 think that is a good dgec
tian

M. Magp 1 ask for aneceptianad 1

RN VL

Assignments 10 ad 1. Spedficatian of
Casss 10 ad 1L
csss. The effedt o the darge was to infamn the
jury that the State had the buden of sustaining
the allegptias of the indidrent to a proot beyad
a reesrelde doubt ad that there having; been ae-
ated a certainty that the day alleged in the indid-
ment was rever ficed aor proven as the day of the
were inednmisside  Casaquently it was error for
the Tial Judge to refuse to darge these requests
“Where the proot can gp 1o further than to
dhow a propersity to canit the dferse in ques-
tlcnltlsrttrdevart ”.[lregar’eralgeanpumd?

likdihood of the deferndarnt's t of the
tHadlar offase” gl L
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Meyer vs. State 3 N J. LL 310 at 311
“The State, for the purpose of howing that the

deferdant wadd be likdly to conmit the aine
darged canot prove that e conmitted other
airres although of a like mature””

dadk vs State 47 N J. LL 556

Iwadving lottery.

Lleaardvs State ONJ. L. 8

Irvdving possession of burglary tods

Ryan vs. State €O N J. L. 532

Maintaining; hauee for passing of counterfeit
norey.

State va Raynmond 24 Vicom 260,

State va Fitran 119 AH. 438

State va. Sing; Lee 110 AH. 113

State vs [antoVd. 1Na 16 N J. Adv: Rep
P SIO.

It is respedtfully suoritted for the reasans

argred that the judgnrent rendered herein be re-
versad

JANMES NVANLO)
G Gl for PlantftAn-Bror.
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