UNIFORM ADMINISTRATIVE PROCEDURE RULES

1:1-3.3

Public utility ratemaking procedures, although quasi-legislative in
origin, are conducted like quasi-judicial proceedings (cites former
NJ.A.C. 1:1-6(a)3). Adjudicatory proceedings often involve disputed
factual issues and require adversary proceeding for proper resolution
(citing former N.J.A.C. 1:1-1.5(a)3). Shapiro v. Albanese, 194 N.J.Su-
per. 418, 477 A.2d 352 (App.Div.1984).

Former N.J.A.C. 1:1-1.6 and 1.7 did not usurp the agency head’s
authority to decide what constitutes a contested case. In Re: Uniform
Administrative Procedure Rules, 90 N.J. 85, 447 A.2d 151 (1982).

Rate schedule approval hearing, as a non-adjudicative proceeding,
does not require a plenary hearing. New Jersey Builders Assn. v.
Sheeran, 168 N.J.Super. 237, 402 A.2d 956 (App.Div.1979), certification
denied 81 N.J. 293, 405 A.2d 837 (1979).

Order of remand signed by assistant director; valid. O.F.v. Hudson
County Welfare Agency, 92 N.J.A.R.2d (DEA) 57.

Denial of hearing in uncontested case affirmed. Camden County v.
Board of Trustees of the Public Employees’ Retirement System, 97
N.J.AR.:2d (TYP) 105.

SUBCHAPTER 3. COMMENCEMENT OF
CONTESTED CASES; JURISDICTION OF
THE OFFICE OF ADMINISTRATIVE LAW

1:1-3.1 Commencement of contested cases in the State
agencies

A contested case shall be commenced in the State agency
with appropriate subject matter jurisdiction. A contested
case may be commenced by the agency itself or by an
individual or entity as provided in the rules and regulations
of the agency.

Case Notes

New Jersey limitations for disputing individualized education plan did
not bar reimbursement claim. Bernardsville Bd. of Educ. v. J.H., C.A.3
(N.J.)1994, 42 F.3d 149, rehearing and rehearing in banc denied.

1:1-3.2 Jurisdiction of the Office of Administrative Law

(a) The Office of Administrative Law shall acquire juris-
diction over a matter only after it has been determined to be
a contested case by an agency head and has been filed with
the Office of Administrative Law or as otherwise authorized
by law, except as provided by N.J.A.C. 1:1-17. The Office
of Administrative Law shall not receive, hear or consider
any pleadings, motion papers, or documents of any kind
relating to any matter until it has acquired jurisdiction over
that matter, except as provided by N.J.A.C. 1:1-17.

(b) When the Office of Administrative Law acquires jur-
isdiction over a matter that arises from a State agency’s
rejection of a party’s application, and at the hearing the
party offers proofs that were not previously considered by
the agency, the judge may either allow the party to amend
the application to add new contentions, claims or defenses
or, if considerations of expediency and efficiency so require,
the judge shall order the matter returned to the State
agency. If the matter is returned to the agency and thereaf-
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ter transmitted for hearing, the agency’s response to any
new contentions, claims or defenses shall be attached to the
transmittal form required by N.J.A.C. 1:1-8.2.

(c) Matters involving the administration of the Office of
Administrative Law as a State agency are subject to the
authority of the Director. In the following matters as they
relate to proceedings before the Office of Administrative
Law, the Director is the agency head for purposes of review:

1. Disqualification of a particular judge due to interest
or any other reason which would preclude a fair and
unbiased hearing, pursuant to N.J.A.C. 1:1-14.12;

2. Appearances of non-lawyer representatives, pursu-
ant to N.J.A.C. 1:1-5.4;

3. Imposition of conditions and limitations upon non-
lawyer representatives, pursuant to N.J.A.C. 1:1-5.5;

4. Sanctions under N.J.A.C. 1:1-14.4 consisting of the
assessment of costs, expenses, or fines;

5. Disqualification of attorneys, pursuant to N.J.A.C.
1:1-5.3; and

6. Establishment of a hearing location pursuant to
N.J.A.C. 1:1-9.1(b).

Amended by R.1991 d.34, effective January 22, 1991.
See: 22 N.J.R. 3278(a), 23 N.J.R. 194(a).
Added (c)6.
Amended by R.1991 d.279, effective June 3, 1991 (operative July 1,
1991).
See: 23 N.J.R. 639(a), 23 N.J.R. 1786(a).
In (c)4: revised N.J.A.C. citation.
Amended by R.1996 d.133, effective March 18, 1996.
See: 27 N.J.R. 609(a), 28 N.J.R. 1503(a).
In (c)4 added fines.

Case Notes

State Department of Education, rather than administrative law judge,
had jurisdiction to conduct due process review of responsibility for
education of blind, retarded child. L.P. v. Edison Bd. of Educ., 265
N.J.Super. 266, 626 A.2d 473 (L.1993).

Agency, rather than Superior Court, was proper place for challenge
to special education being provided to blind, retarded child. L.P. v.
Edison Bd. of Educ., 265 N.J.Super. 266, 626 A.2d 473 (L.1993).

Administrative agencies enjoy a great deal of flexibility in selecting
the proceedings most suitable to achieving their regulatory aims. A
high degree of discretion in exercising that choice reposes in the
administrative agency (citing former N.J.A.C. 1:1-2.2). Crema v. N.J.
Dep’t of Environmental Protection, 94 N.J. 286, 463 A.2d 910 (1983).

Taxes paid to state, jurisdiction of the Office of Administrative Law.
Linden Disposal, Inc., v. Edison Township, 94 N.J.AR.2d (EPE) 1.

1:1-3.3 Return of transmitted cases

(a) A case that has been transmitted to the Office of
Administrative Law shall be returned to the transmitting
agency if the transmitting agency head so requests in written
notice to the Office of Administrative Law and all parties.
The notice shall state the reason for returning the case.
Upon receipt of the notice, the Office of Administrative
Law shall return the case.

Supp. 3-1-99
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(b) A case shall be returned to the transmitting agency by
the Clerk of the Office of Administrative Law if, after
appropriate notice, neither a party nor a representative of
the party appears at a proceeding scheduled by the Clerk or
a judge (see N.J.A.C. 1:1-14.4). Any explanations regard-
ing the failure to appear must be in writing and received by
the transmitting agency head within 13 days of the date of
the Clerk’s notice returning the case. A copy of the expla-
nation shall be served on all other parties. If, based on
such explanations, the agency head believes the matter
should be rescheduled for hearing, the agency head may re-
transmit the case to the Office of Administrative Law,
pursuant to N.J.A.C. 1:1-8.2.

(c) Upon returning any matter to the transmitting agency,
the Clerk shall issue an appropriate notice to the parties
which shall advise the parties of the time limit and require-
ments for explanations as set forth in (b) above.

(d) The agency head may extend the time limit for receiv-
ing explanations regarding the failure to appear when good
cause is shown.

Amended by R.1989 d.605, effective December 18, 1989.
See: 21 N.J.R. 3207(a), 21 N.J.R. 3914(a).

Deleted language stating that an initial decision shall be entered
returning the case. '
Amended by R.1991 d.279, effective June 3, 1991 (operative July 1,

1991).

See: 23 N.J.R. 639(a), 23 N.J.R. 1786(a).
Added new subsections (b) and (c), recodifying original rule text as
subsection (a).
Amended by R.1991 d.513, effective October 21, 1991.
See: 23 N.J.R. 1728(a), 23 N.J.R. 3133(a).
Explanation for failure to appear to be submitted within 13 days.

Case Notes
Case remanded from state superior court requires remand to Office
of Administrative Law for determination of whether constitutional
claims were within scope of remand order. R.D. v. Bernards Township
Board of Education, 96 N.J.A.R.2d (EDU) 481.

SUBCHAPTER 4. AGENCY RESPONSIBILITY
BEFORE TRANSMISSION TO THE OFFICE
OF ADMINISTRATIVE LAW

1:1-4.1 Determination of contested case

(a) After an agency proceeding has commenced, the
agency head shall promptly determine whether the matter is
a contested case. If any party petitions the agency head to
decide whether the matter is contested, the agency shall
make such a determination within 30 days from receipt of
the petition and inform all parties of its determination.

(b) When a question arises whether a particular matter is
a contested case, legal advice shall be obtained from the
Attorney General’s office.

Supp. 3-1-99
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1:1-4.2 Settlement by agencies prior to transmittal to the
Office of Administrative Law

If an agency attempts settlement prior to transmitting the
matter to the Office of Administrative Law, settlement
efforts may be conducted in any manner the agency believes
may be appropriate and productive. The agency may utilize
its own personnel or may request in writing to the Director
of the Office of Administrative Law the services of an
administrative law judge. An administrative law judge who
conducts pre-transmission settlement efforts at the request
of an agency will not thereafter be assigned to hear the case
if settlement efforts are unsuccessful and the case is trans-
mitted.

SUBCHAPTER 5. REPRESENTATION

1:1-5.1 Representation

A party may represent him or herself, be represented by
an attorney authorized to practice law in this State, or,
subject to N.J.A.C. 1:1-5.4 and 1:1-5.5, be represented or
assisted by a non-lawyer permitted to make an appearance
in a contested case by New Jersey Court Rule R. 1:21-1(e)
or be represented by a law graduate or student pursuant to
R. 1:21-3(b). Except as provided by N.J.A.C. 1:1-5.4 and
1:1-5.6, a corporation must be represented by an attorney.

Case Notes

Attorney was properly disqualified from representing a public em-
ployee against a public employer. Point Pleasant Borough v. Block, 94
N.J.AR.2d (OAL) 7.

Disabled child challenging school placement could not be represent-
ed by non-attorney. T.W. v. Division of Developmental Disabilities, 94
N.J.A.R.2d (OAL) 1.

Appellant, removed from employment and later reinstated with back
pay, denied counsel fee; appellant entitled to award of 30 vacation
days. Harrington v. Dep’t of Human Services, 11 N.J.A.R. 537 (1989).

Board of Education ordered to pay reasonable counsel fees and costs
incurred in the filing of petition which was filed by petitioner in order
to carry out mandatory statutory duties. Ross v. Jersey City Bd. of
Educ., 5 N.J.A.R. 393 (1981).

1:1-5.2 Out-of-state attorneys; admission procedures

(a) An attorney from any other jurisdiction, of good
standing there, or an attorney admitted in this State, of
good standing, who does not maintain in this State a bona
fide office for the practice of law, may, at the discretion of
the judge, be admitted pro hac vice for the one occasion to
participate in the proceeding in the same manner as an
attorney authorized to practice in this State pursuant to
New Jersey Court Rule R. 1:21-1 by complying with the
following procedure:

Next Page is 1-20.1

nes h e

,»"*"\//
\



UNIFORM ADMINISTRATIVE PROCEDURE RULES

1:1-14.9

(d) Cross-examination of witnesses in conference and
plenary hearings shall be conducted in a sequence and in a
manner determined by the judge to expedite the hearing
while ensuring a fair hearing.

(e) When all parties and witnesses have been heard in
conference and plenary hearings, opportunity shall be of-
fered to present oral final argument, in a sequence deter-
mined by the judge.

(f) Unless permitted or requested by the judge, there
shall be no proposed findings of fact, conclusions of law,
briefs, forms of order or other dispositions permitted after
the final argument in plenary hearings. Whenever possible,
proposed findings or other submissions should be offered at
the hearing in lieu of or in conjunction with the final
argument.

1. When proposed findings or other submissions are
permitted or requested by. the judge, the parties shall
conform to a schedule that may not exceed 30 days after
the last day of testimony or the final argument.

2. When the judge permits proposed findings or other
submissions to be prepared with the aid of a transcript,
the transcript must be ordered immediately. The 30-day
submission time frame shall commence upon receipt of
the transcript.

3. Any proposed findings of fact submitted by a party
shall not be considered unless they are based on facts
proved in the hearing.

4. Any reference in briefs or other such submissions
to initial decisions shall include sufficient information to
enable the judge to locate the initial decision. This shall
include either the Office of Administrative Law docket
number or a reference to New Jersey Administrative
Reports or another published and indexed compilation.

(g) In conference hearings, no proposed findings of fact,
including conclusions of law, briefs, forms of order or other
dispositions may be offered or required after the final
argument, except for the purpose of expressing the terms of
a settlement.

(h) The hearing shall be concluded in conference and
plenary cases after the final argument or, if a schedule has
been established for subsequent submissions, when the time
established for the filing of such items has expired.

(i) A telephone hearing may be designated by the Clerk
or judge as a conference or plenary hearing. A telephone
hearing, whether conference or plenary, is begun by the
judge placing a conference call on a designated date and
time to the parties in the case.

Amended by R.1991 d.44, effective February 4, 1991.
See: 22 N.J.R. 3278(b), 23 N.J.R. 293(a).

In (h): deleted text , or when the last such item has been received
by the judge, whichever is earlier,” describing filing of submissions.

Case Notes

Striking answer and suppressing defenses was proper sanction for
employer’s failure to respond to discovery in employment discrimina-
tion complaint. Ospina v. Jay Screen Printing, Inc. and Jay Sign Co.,
97 NJ.AR.2d (CRT) 1.

1:1-14.8 Conduct of proceedings on the papers

(a) Upon transmittal of a case that may be conducted as
a proceeding on the papers, the Clerk shall schedule a
hearing and send a notice of hearing to the parties. The
notice shall permit the party requesting the hearing to select
a telephone hearing or a proceeding on the papers in lieu of
the scheduled in-person hearing.

(b) Along with the notice of hearing, the Clerk shall
transmit a certification, to be completed if the party request-
ing the hearing chooses to have a proceeding on the papers.

(c) A completed certification must be returned to the
Clerk no later than 10 days before the scheduled hearing
date. Statements, records and other documents which sup-
plement the certification may also be submitted. Upon
request and for good cause shown, the Clerk may grant
additional time for submission of supplemental documents.

(d) At the conclusion of the time allotted in (c) above,
the Clerk will assign the record for review and determina-
tion by a judge. The record consists of the certification and
supplemental documents, as well as documents transmitted
with the file by the transmitting agency. In a proceeding on
the papers, the hearing is concluded when the clerk assigns
the record to a judge.

(e) If the party requesting the hearing does not appear at
the scheduled in-person or telephone hearing and no certifi-
cation is received, the matter shall be handled pursuant to
N.J.A.C. 1:1-14.14.

Amended by R.1988 d.517, effective November 7, 1988.
See: 20 N.J.R. 1979(c), 20 N.J.R. 2749(a).

Deleted text from (e) and substituted new. The new text changes
the timing of exchange to receipt of the notice of filing of the case,
rather than the notice of hearing.

Amended by R.1991 d.279, effective June 3, 1991 (operative July 1,

1991).

See: 23 N.J.R. 639(a), 23 N.J.R. 1786(a).

In (c): revised N.J.A.C. citation.

1:1-14.9 Orders; preparation of orders

(a) Any resolution which does not completely conclude
the case shall be by order. Orders may be rendered in
writing or orally on the record by the judge.

(b) Unless such review is precluded by law, all judges’
orders are reviewable by an agency head in accordance with
NJ.A.C. 1:1-14.10 or when rendering a final decision under
N.J.A.C. 1:1-18.6.

(c) Orders may be prepared by a party at the direction of
a judge. When prepared by a party, the order shall be filed
with the judge and served on all parties who may within five

1-39 Supp. 5-18-98



1:1-14.9

days after service object to the form of the order by writing
to the judge with a copy to all parties. Upon objection to
the form of the order, the judge, without oral argument or
any further proceedings, may settle the form of the order
either by preparing a new order or by modifying the pro-
posed order. After signing the order, the judge shall cause
the order to be served upon the partjes.

1:1-14.10 Interlocutory review

(a) Except for the special review procedures provided in
N.J.A.C. 1:1-12.6 (emergency relief), and 1:1-12.5(e) (par-
tial summary decision), an order or ruling may be reviewed
interlocutorily by an agency head at the request of a party.

(b) Any request for interlocutory review shall be made to
the agency head and copies served on all parties no later
than five working days from the receipt of the written order
or oral ruling, whichever is rendered first. An opposing
party may, within three days of receipt of the request,
submit an objection to the agency head. A copy must be
served on the party who requested review. Any request for
interlocutory review or objection to a request shall be in
writing by memorandum, letter or motion and shall include
+ a copy of any written order or ruling or a summary of any
oral order or ruling sought to be reviewed.  Copies of all
documents submitted shall be filed with the judge and
Clerk.

(c) Within 10 days of the request for interlocutory review,
the agency head shall notify the parties and the Clerk
whether the order or ruling will be reviewed. If the agency
head does not so act within 10 days, the request for review
shall be considered denied. Informal communication by
telephone or in person to the parties or their representatives
and to the Clerk within the 10 day period will satisfy this
notice requirement, provided that a written communication
or order promptly follows.

(d) A party opposed to the grant of interlocutory review
may, within three days of receiving notice that review was
granted, submit to the agency head in writing arguments in
favor of the order or ruling being reviewed. A copy shall be
served on the party who requested review.

(e) Where the agency head determines to conduct an
interlocutory review, the agency head shall issue a decision,
order or other disposition of the review at the earliest
opportunity but no later than 20 days from receiving the
request for review. Where the interests of justice require,
the agency head shall conduct an interlocutory review on an
expedited basis. Where the agency head does not issue an
order within 20 days, the judge’s ruling shall be considered
conditionally affirmed. The time period for disposition may
be extended for good cause for an additional 20 days if both
the agency head and the Director of the Office of Adminis-
trative Law concur.

Supp. 5-18-98
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(f) Where the proceeding generating the request for in-
terlocutory review has been sound recorded and the agency
head requests the verbatim record, the Clerk shall furnish
the original sound recording or a certified copy within one
day of the request. The party requesting the interlocutory
review shall provide the agency head with all other papers,
materials, transcripts or parts of the record which pertain to
the request for interlocutory review.

(g) Within five working days of the agency head’s notice
that an interlocutory review will be conducted, the judge, in
his or her discretion, may provide the agency head and the
parties with a written memorandum stating the basis for the
order or ruling.

(h) The time limits established in this section, with the
exception of (e) above, may be extended by the agency head
where the need for a delay is caused by honest mistake,
accident, or any cause compatible with due diligence.

(i) An agency head’s determination to review interlocu-
torily an order or ruling shall not delay the scheduling or
conduct of hearings, unless a postponement is necessary due
to special requirements of the case, because of probable
prejudice, or for other good cause. Either the presiding
judge or the agency head may order a stay of the proceed-
ings, either on their own or upon application. Applications
for stays should be made in the first instance to the presid-
ing judge. If denied, the application may be resubmitted to
the agency head. Pending review by the agency head, a
judge may conditionally proceed on an order or ruling in
order to complete the evidential record in a case or to avoid
disruption or delay in any ongoing or scheduled hearing.

(j) Except as limited by (m) below and N.J.A.C.
1:1-18.4(a), any order or ruling reviewable interlocutorily is
subject to review by the agency head after the judge renders
the initial decision in the contested case, even if an applica-
tion for interlocutory review:

1. Was not made;

2. Was made but the agency head declined to review
the order or ruling; or

3. Was made and not considered by the agency head
within the established time frame.

(k) In the following matters as they relate to proceedings
before the Office of Administrative Law, the Director is the
agency head for purposes of interlocutory review:

1. Disqualification of a particular judge due to interest
or any other reason which would preclude a fair and
unbiased hearing, pursuant to N.J.A.C. 1:1-14.12;

2. Appearances of non-lawyer representatives, pursu-
ant to N.J.A.C. 1:1-5.4;

3. Imposition of conditions and limitations upon non-
lawyer representatives, pursuant to N.J.A.C. 1:1-5.5;

1-40 Next Page is 1-40.1
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UNIFORM ADMINISTRATIVE PROCEDURE RULES 1:1-14.10

4. Sanctions under N.J.A.C. 1:1-14.4 consisting of the 6. Establishment of a hearing location pursuant to
assessment of costs, expenses, or fines; N.J.A.C. 1:1-9.1(b).

5. Disqualification of attorneys, pursuant to N.J.A.C.
1:1-5.3; and

Next Page is 1-41 1-40.1 Supp. 5-18-98
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1:1-14.11

(I) Any request for interlocutory review of those matters
specified in (k) above should be addressed to the Director
of the Office of Administrative Law with a copy to the

"~ ...-tagency head who transmitted the case to the Office of

Administrative Law. Review shall proceed in accordance
with (b) through (h) above.

(m) Orders or rulings issued under (k)1, 2, 3, 5 and 6
above may only be appealed interlocutorily; a party may not
seek review of such orders or rulings after the judge renders
the initial decision in the contested case.

Amended by R.1987 d.462, effective November 16, 1987.
See: 19 N.J.R. 1592(a), 19 N.J.R. 2131(b).

Added (m).
Amended by R.1990 d.219, effective May 7, 1990.
See: 22 N.J.R. 590(a), 22 N.J.R. 1353(a).

In (i): added language to clarify who may order a stay in an
administrative hearing.
Amended by R.1991 d.34, effective January 22, 1991.
See: 22 N.J.R. 3278(a), 23 N.J.R. 194(a).

Added (k)6.
Amended by R.1996 d.133, effective March 18, 1996.
See: 27 NJ.R. 609(a), 28 N.J.R. 1503(a).

In (k)4 added fines.

Case Notes

Granting of partial summary judgement is not effective until a final
agency review has been rendered on an issue, either upon interlocutory
review pursuant to a request by respondent or at end of the contested

" case (citing former N.J.A.C. 1:1-9.7 and 1:1-16.5). Kurman v. Fair-

. ,
. A

mount Realty Corp., 8 N.J.AR. 110 (1985).

' Order of the Administrative Law Judge may be reviewed by the

Commissioner of the Department of Education and by the Commis-
sioner of the Department of Human Services whether upon the inter-
locutory review or at the end of special education case (citing former
NJ.AC. 1:1-9.7). A.N. v. Clark Bd. of Educ., 6 N.J.A.R. 360 (1983).

1:1-14.11 Ordering a transcript; cost; certification to
court; copying

(a) A transcript of any proceeding which has been sound
recorded may be obtained by filing a request with the Clerk.
The requesting party shall notify all other parties of the
request. Unless the requesting party is the State or a
political subdivision thereof, the request shall be accompa-
nied by a reasonable security deposit not to exceed either
the estimated cost of the transcript as determined by the
preparer or $300.00 for each day or fraction thereof of the
proceeding, the deposit to be made payable to the preparer.
The Clerk shall promptly arrange for the preparation of the
transcript with a copy for the case file. Upon completion of
the transcript, the preparer shall forward the transcript to
the requesting party and the copy to the Clerk. The
preparer shall bill the requesting party for any amount due
for the preparation of the transcript and the copy or shall
reimburse the requesting party for any overpayment.

(b) An unofficial copy of a sound recorded proceeding
nay be obtained by making a request to the Clerk accompa-
nied by a blank standard cassette of appropriate length.

1-41

(c) A transcript of any stenographically recorded pro-
ceeding may be obtained by requesting the appropriate
stenographic firm to prepare a transcript, except as specified
in (d) below. The requesting party shall provide notice of
the request to the Clerk and to all other parties. Unless the
requesting party is the State or a political subdivision there-
of, the stenographic firm may require a reasonable security
deposit not to exceed either the estimated cost of the
transcript as determined by the preparer or $300.00 for each
day or fraction thereof of the proceeding. The reporter
shall promptly prepare the transcript and shall file a copy
with the Clerk at the time the original is delivered to the
requesting party. The reporter shall bill the requesting
party for any amount due for the preparation of the tran-
script and the copy or shall reimburse the requesting party
for any overpayment.

(d) When the preparation of a transcript is being request-
ed for an appeal to court, whether the proceeding was
sound or stenographically recorded, the request shall be
made as follows:

1. For cases heard by an Administrative Law Judge,
the request shall be made to the Clerk of the Office of
Administrative Law;

2. For cases heard by an agency head, the request
shall be made to the Clerk of that agency.

(e) All transcript preparation requests pursuant to (d)
above for appeal to a court shall include one copy of the
transcript for the Clerk and any additional copies required
by R. 2:6-12. The form of the transcript request shall
conform with the requirements of R. 2:5-3(a) and be ac-
companied by the deposit required by R. 2:5-3(d).

1. The Clerk shall promptly arrange for the prepara-
tion of the transcript. Upon completion of the transcript,
the preparer shall bill the requesting party for any sum
due or shall reimburse the requesting party for any over-
payment and shall forward the original and any copies
ordered pursuant to R. 2:6-12 to the requesting party.
When the last volume of the entire transcript has been
delivered to the appellant, the preparer shall forward to
the Clerk: the copy of the transcript prepared for the
Clerk.

2. The Clerk shall transmit the transcript copy to the
court and comply with the requirements of R. 2:5-3.

(f) For cases in which an agency possesses a transcript of
the hearing being appealed, the request for copying under
R. 2:5-3(a) shall be made to the Clerk of that agency.
Upon receiving such a request, the Clerk shall make the
existing transcript available to the appellant for reproduc-
tion for filing and service.

(g) Any transcript that is required by law to be filed with
a Clerk shall be considered a public document which is
available upon request for copying, as required by the Right
to Know Law, N.J.S.A. 47:1A-1 et seq.

Supp. 3-18-96
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(h) The following shall apply to all transcripts:

1. Transcripts must be prepared in accordance with
State standards established by the Administrative Director
of the Courts.

2. Unless a proceeding has been sealed, any person
may request a transcript or a recording of the proceeding.
However, if the person requesting a transcript or tape
recording was not a party to the proceeding, the reques-
ter, when making the request, must also notify all parties
of the request. If a party objects to the request, a written
objection must be filed immediately with the Clerk and
served on the requester and all other parties to the
proceeding. This objection shall be reviewed by the
judge who presided over the proceeding.

3. If a proceeding was sealed, only parties to the
proceeding may request a transcript or a tape recording
and the contents of the transcript or recording shall not
be disclosed to anyone except in accordance with the
order sealing the proceeding.

(i) Any party or person entitled by Federal statute or
regulation to copy and inspect the verbatim transcript may
arrange with the Clerk to review any transcript filed under
(a) or (c) above and shall also be permitted to hear and
receive a copy of any sound recorded proceeding pursuant
to (b) above. All applications to obtain a transcript of any
proceeding at public expense for use on appeal shall be
made to the Appellate Court pursuant to New Jersey Court
Rule R. 2:5-3 or in case of Federal appeals pursuant to
applicable Federal Court Rules.

(j) Where the Public Advocate’s office is representing the
public interest in a proceeding and another party to the
proceeding is entitled by law to recover the costs thereof
from others, such other party shall obtain, pay for and
furnish to the Public Advocate upon request the official
transcript.

Amended by R.1990 d.68, effective February 5, 1990.
See: 21 N.J.R. 1181(b), 21 N.J.R. 3587(a), 22 N.J.R. 334(a).
In (a)-(c): Deleted language specifying that “any party, or person,
with a legitimate need, may obtain” or “may request a transcript ..”.
In (a): Added sentence that the requesting party shall notify all other
parties of the request. Established new rate for security deposit.
Specified responsibilities of the preparer regarding transcripts and

billings.
In (c): Revised section to include new rate for security deposit and
added sentence, “The reporter shall bill ... for any overpayment”.

Added new sections (d)-(h), recodifying old (d)-(e) as new (i)-(j).
In (j): Deleted sentence regarding payment for official transcripts by
state agencies.

Case Notes

Inmate charged with prison drug trafficking not entitled to verbatim
recording of disciplinary proceeding. Negron v. Department of Correc-
tions, 220 N.J.Super. 425, 532 A.2d 735 (App.Div.1987).

Rule allows respondent an opportunity to obtain a transcript of
proceeding (citing former N.J.A.C. 1:1-3.3). Div. of Motor Vehicles v.
Exum, 5 N.J.A.R. 298 (1983).
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1:1-14.12  Disqualification of judges

(a) A judge shall, on his or her own motion, withdraw

from participation in any proceeding in which the judge’s'

ability to provide a fair and impartial hearing might reason-
ably be questioned, including but not limited to instances
where the judge:

1. Has a personal bias or prejudice concerning a
party, or personal knowledge of disputed evidentiary facts
concerning the proceeding; ’

2. Is by blood or marriage the second cousin of or is
more closely related to any party to the proceeding or an
officer, director or trustee of a party;

3. Is by blood or marriage the first cousin of or is
more closely related to any attorney in the case. This
proscription shall extend to partners, employers, employ-
ees or office associates of any such attorney;

4. Is by blood or marriage the second cousin of or is
more closely related to a likely witness to the proceeding;

5. While in private practice served as attorney of
record or counsel in the case or was associated with a
lawyer who served during such association as attorney of
record or counsel in the proceeding, or the judge or such
lawyer has been a witness concerning the case;

6. Has served in government employment and in such

capacity participated as counsel, advisor or material wit-

ness concerning the proceeding;

7. Is interested, individually or as a fiduciary, or whose
spouse or minor child residing in the same household is
interested in the outcome of the proceeding; or

8. When there is any other reason which might pre-
clude a fair and unbiased hearing and decision, or which
might reasonably lead the parties or their representatives
to believe so. ‘

(b) A judge shall, as soon as practicable after assignment
to a particular case, withdraw from participation in a pro-
ceeding whenever the judge finds that any of. the criteria in
(a)1 through 8 above apply. A judge may not avoid disqual-
ification by disclosing on the record the basis for disqualifi-
cation and securing the consent of the parties.

- (c) Any party may, by motion, apply to a judge for his or
her disqualification. Such motion must be accompanied by
a statement of the reasons for such application and shall be
filed as soon as practicable after a party has reasonable
cause to believe that grounds for disqualification exist. In
no event shall the judge enter any order, resolve any
procedural matters or render any other determination until
the motion for disqualification has been decided.

(d) Any request for interlocutory review of an administra-

Oeepwr”

tive law judge’s order under this section shall be made:

pursuant to N.J.A.C. 1:1-14.10(k) and (/).

1-42

N



-

UNIFORM ADMINISTRATIVE PROCEDURE RULES

1:1-18.6

A statement of the issue(s);

A factual discussion;

5.
6
7. Factual findings;
8. A legal discussion;
9.

Conclusions of law;
10. A disposition;
11. A list of exhibits admitted into evidence; and

12. The following statement: “This recommended de-
cision may be adopted, modified or rejected by (the head
of the agency), who by law is empowered to make a final
decision in this matter. However, if (the head of the
agency) does not so act in 45 days and unless such time
limit is otherwise extended, this recommended decision
shall become a final decision in accordance with N.J.S.A.
52:14B-10.”

Case Notes

Evidence that failed to particularize foundation failed to support
decision that sergeant was totally and permanently disabled. Crain v.
State Dept. of the Treasury, Div. of Pensions, 245 N.J.Super. 229, 584
A.2d 863 (A.D.1991).

Administrative law judge delayed petitioner’s application to the DEP
for approval of construction of a mobile home park. Petitioner may
meet with DEP to formulate method of testing for nitrates acceptable
to both parties within 30 days of order. Normally, once an initial
decision is rendered, it is returned in its entirety to the agency for final
disposition. The OAL would retain sufficient jurisdiction, with the

" permission of the agency, to resolve disputes arising out of the develop-

ment and implementation of the testing program (citing former
N.JA.C. 1:1-16.3 and 4). Andover Mobile Home Park v. DEP, 4
N.J.AR. 420 (1981).

1:1-18.4 Exceptions; replies

(@) Within 13 days from the date the judge’s initial
decision was mailed to the parties, any party may file written
exceptions with the agency head. A copy of the exceptions
shall be served on all other parties and the judge. Excep-
tions to orders issued under N.J.A.C. 1:1-3.2(c)4 shall be
filed with the Director of the Office of Administrative Law.

(b) The exceptions shall:

1. Specify the findings of fact, conclusions of law or
dispositions to which exception is taken;

2. Set out specific findings of fact, conclusions of law
or dispositions proposed in lieu of or in addition to those
reached by the judge;

3. Set forth supporting reasons. Exceptions to factual
findings shall describe the witnesses’ testimony or docu-
mentary or other evidence relied upon. Exceptions to
conclusions of law shall set forth the authorities relied
upon.

(¢) Evidence not presented at the hearing shall not be .
submitted as part of an exception, nor shall it be incorporat- .

ed or referred to within exceptions.

1-51

(d) Within five days from receipt of exceptions, any party
may file a reply with the agency head, serving a copy thereof
on all other parties and the judge. Such replies may include
cross-exceptions or submissions in support of the initial
decision.

(e) In all settlements, exceptions and cross-exceptions
shall not be filed, unless permitted by the judge or agency
head.

Amended by R.1987 d.462, effective November 16, 1987.
See: 19 N.J.R. 1592(a), 19 N.J.R. 2131(b).
(a) substantially amended.
Amended by R.1990 d.483, effective September 17, 1990.
See: 22 N.J.R. 2067(a), 22 N.J.R. 3003(b).
Change at (a) from ten to thirteen days. :
Amended by R.1991 d.44, effective February 4, 1991.
See: 22 N.J.R. 3278(b), 23 N.J.R. 293(a).
In (a) and (d): deleted filing of documents with the Clerk and added
text indicating which documents shall be filed with the judge.

Case Notes

State Interscholastic Athletic Association regulation excluding males
from female athletic teams did not violate federal equal protection,
State Constitution, or statute prohibiting sex discrimination in edu-
cation. B.C. v. Cumberland Regional School District, 220 N.J.Super."

. 214, 531 A.2d 1059 (App.Div.1987).

Within 10 days from the receipt of the judge’s initial decision, any
party may file written exceptions with the agency head and with the
clerk (citing former N.J.A.C. 1:1-16.4). De Vitis v. New Jersey Racing
Commission, 202 N.J.Super. 484, 495 A.2d 457 (App.Div.1985), certifi-
cation denied 102 N.J. 337, 508 A.2d 213 (1985).

Error in failing to serve jockey in administrative proceeding was
harmless. Moiseyev v. New Jersey Racing Com’n, 239 N.J.Super. 1,
570 A.2d 988 (A.D.1989). .

1:1-18.5 Motions to reconsider and reopen

(a) Motions to reconsider an initial decision are not
permitted.

(b) Motions to reopen a hearing after an initial decision
has been filed must be addressed to the agency head.

(c) Motions to reopen the record before an initial deci-
sion is filed must be addressed to the judge and may be
granted only for extraordinary circumstances.

Case Notes

Commissioner’s adoption of the administrative law judge’s recom-
mended decision had the effect of denying the request to reopen the
record (citing former N.J.A.C. 1:1-16.4(e)). Dep’t. of Labor v. Titan
Construction Co., 102 N.J. 1, 504 A.2d 7 (1985).

1:1-18.6 Final decision; stay of implementation

(a) Within 45 days after the receipt of the initial decision,
or sooner if an earlier time frame is mandated by Federal or
State law, the agency head may enter an order or a final
decision adopting, rejecting or modifying the initial decision.
Such an order or final decision shall be served upon the
parties and the Clerk forthwith.
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(b) An order or final decision rejecting or modifying the
findings of fact in the initial decision shall be based upon
substantial evidence in the record. Any order or final
decision rejecting or modifying the initial decision shall
specify in clear and sufficient detail the nature of the
rejection or modification, the reasons for it, the specific
evidence of record at hearing and interpretation of law upon
which it is based and. the precise changes in result or
disposition caused by the rejection or modification.

- (¢) If an agency head does not reject or modify the initial
decision within 45 days and unless the period is extended as
provided by N.J.A.C. 1:1-18.8, the initial decision shall
become a final decision.

(d) When a stay of the final decision is requested, the
agency shall respond to the request within 10 days.

Case Notes

Refusal to grant nursing home an open-ended lease pass-through was
protected by qualified immunity. Stratford Nursing and Convalescent
Center, Inc. v. Kilstein, D.N.J.1991, 802 F.Supp. 1158, affirmed 972
F.2d 1332.

Exercise of quasi-judicial function in application of state appellate
court decision to specific years encompassed therein; judicial immunity
from civil rights liability. Stratford Nursing and Convalescent Center,
Inc. v. Kilstein, D.N.J.1991, 802 F.Supp. 1158, affirmed 972 F.2d 1332.

Commissioner has 45 days to affirm, modify or reverse an administra-
tive law judge’s decision (citing former N.J.A.C. 1:1-16. S(a)) Wichert
v. Walter, 606 F.Supp. 1516 (D.N.J.1985).

Three month delay in providing findings and legal conclusions for
decision itself untimely; equitable factor against reconsideration of
administrative law judge’s (ALJ) decision. Mastro v. Board of Trust-
ees, Public Employees’ Retirement System, 266 N.J.Super. 445, 630
A.2d 289 (A.D.1993).

Inherent power to reconsider decision. Mastro v. Board of Trustees,
Public Employees’ Retirement System, 266 N.J.Super. 445, 630 A.2d
. 289 (A.D.1993).

Initial decision of administrative law judge (ALJ) shall be “deemed
- adopted”. Mastro v. Board of Trustees, Public Employees’ Retirement
System, 266 N.J.Super. 445, 630 A.2d 289 (A.D.1993).

Board of Trustees of Public Employee Retirement System failed to
make showing justifying setting aside decision. Mastro v. Board of
Trustees, Public Employees’ Retirement System, 266 N.J.Super. 443,
630 A.2d 289 (A. D 1993).

Evidence that failed to particularize foundation failed to support
decision that sergeant was totally and permanently disabled. Crain v.
State Dept. of the Treasury, Div. of Pensions, 245 N.J.Super. 229, 584
A.2d 863 (A.D.1991).

Agency decision was not invalid for failure to include findings and
conclusions within 45 day limit. DiMaria v. Board of Trustees of
Public Employees’ Retirement System, 225 N.J.Super. 341, 542 A.2d
498 (A.D.1988), certification denied 113 N.J. 638, 552 A.2d 164.

Civil Service Commission had no duty to review findings of adminis-
trative law judge prior to acceptance or rejection of judge’s findings and
recommendations (citing N.J.A.C. 4:1-5.4). In the Matter of Morrison,
216 N.J.Super. 143, 523 A.2d 238 (App.Div.1987).

Decision was affirmed despite the absence of findings in support of
determination as required by N.J.A.C. 1:1-18.6 (citing former N.J.A.C.
1:1-16.5(b)). O’Toole v. Forestal, 211 N.J.Super. 394, 511 A.2d 1236
(App.Div.1986).

Within 45 days after the receipt of the initial decision, the agency
head may enter an order or final decision adopting, rejecting or
modifying the initial decision (former rule cited NJ.A.C. 1:16.4 and
16.5). De Vitis v. New Jersey Racing Commission, 202 N.J.Super. 484,
495 A.2d 457 (App.Div.1985), certification denied 102 N.J. 337, 508
A.2d 213 (1985).

After an initial decision by administrative law judge, the agency head
may enter an order or a final decision adopting, rejecting or modifying
the initial decision (citing former N.J.A.C. 1:1-16.5). Kurman v.
Fairmount Realty Corp., 8 N.J.A.R. 110 (1985).

Granting of partial summary judgement is not effective until a final
agency review has been rendered on an issue, either upon interlocutory
review pursuant to a request by respondent or at end of the contested
case (citing former N.J.A.C. 1:1-9.7 and 1:1-16.5). Kurman'v. Fair-
mount Realty Corp., 8 N.J.AR. 110 (1985).

1:1-18.7 Remand; procedure

(a) An agency head may enter an order remanding a
contested case to the Office of Administrative Law for
further action on issues or arguments not previously raised
or incompletely considered. The order of remand shall
specifically state the reason-and necessity for the remand
and the issues or arguments to be considered. The remand
order shall be attached to a N.J.A.C. 1:1-8.2 transmittal
form and returned to the Clerk of the Office of Administra-
tive Law along with the case record. '

(b) The judge shall hear the remanded matter and render
an initial decision.

Case Notes
Administrative law judge without authority to refuse to comply with
an order of remand of an agency head (citing former N.J.A.C.
1:1-16.5(c)). In Re Kallen, 92 N.J. 14, 455 A.2d 460 (1983).

Order of remand signed by assistant director; valid. Q.F. v. Hudson
County Welfare Agency, 92 N.J.A.R.2d (DEA) 57.

Order for remand by Director of agency rejected by administrative
law judge since Department had ample opportunity to develop proofs
at prior hearing; Director rejected ALJY’s decision and reopened case
(citing former N.J.A.C. 1:1-16.5). Cash Services, Inc., v. Dep’t of
Banking, 5 N.J.A.R. 103 (1981).

1:1-18.8 Extensions of time limits

(a) Time limits for filing an initial decision, filing excep-
tions and replies and issuing a final decision may be extend-
ed for good cause.

(b) A request for extension of any time period must be
submitted no later than the day on which that time period is
to expire. This requirement may be waived only in case of
emergency or other unforeseeable circumstances.

(c) Requests to extend the time limit for initial decisions
shall be submitted in writing to the Director of the Office of
Administrative Law. If the Director concurs in the request,
he or she shall sign a proposed order no later than the date
the time limit for the initial decision is due to expire and
shall forward the proposed order to the transmitting agency
head and serve copies on all parties. If the agency head
approves the request, he or she shall within 10 days of

receipt of the proposed order sign the proposed order and ’

return it to the Director, who shall issue the order and cause
it to be served on all parties.
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