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Between
Sarah E. Welch, On petition for 

Divorce ctnd 
Decree D i s - 
missing Peti­
tion, and Ap­
peal from said 
Decree.

Appellant,
AND

John C. Welch,
Respondent. 20

B R IE F FO R A PPELLANT

The affidavit to the petition in question is as 
follows:

“State of New Jersey,

Sarah E. Welch, of full age, being duly 
sworn according to law, on her oath says that 
she is the petitioner named in the foregoing 
petition; that she has read the same and knows 
the contents thereof; that the complaint made 
in said petition is not made by any collusion 
between her and the respondent, John C. 
Welch, in said petition named, for the pur-

County of Essex, 30
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pose of dissolving their marriage, but in truth 
and good faith for the causes set forth in said 
petition.”

(Signed) SARAH E. WELCH.

Sworn to and subscribed before 
me this 2nd day of June, at 

10 Newark, A. D., 1915.

CHARLES E. DOLAN,

Notary Public of New Jersey. 
(notary seal)

20

This affidavit is said not to give jurisdiction 
under the statute (L. 1907, p. 477, sec. 8), which 
reads as follows:

The Court of Chancery shall not have jurist 
diction of any cause for divorce, or nullity of 
marriage under this act, unless the petitioner 
shall make his or her oath or affirmation, 
which shall be annexed to the petition, that 
his or her petition is not made by any collu­
sion between him or her and the defendant,

30 ^ut ^  anc  ̂ good faith for the causes set
forth in said petition.”

L

An affidavit required by a statute need not follow 
strictly the statutory words; all that is necessary 
is a substantial compliance with the statutory re­
quirements. It is not to be presumed that the 
Legislature designed to prescribe the precise form 

40 oath, the slightest deviation from the phrase-
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ology of which would prove fatal; or that a dif­
ference in sound of the words used though not in 
sense would vitiate the affidavit; it is rather to be 
presumed that the affiant understood his state­
ments in the affidavit in the statutory sense, and 
that the affidavit was made in good faith to comply 
with the law, and not with the design to escape the 
penalty of perjury by a mere verbal transposition 
or change. .

State vs. Dayton, 3 Zab. 49 at 60.

American Soda Fountain Co. vs. Stolzenbach,
75 N. J. L. 721 at 723-724.

C ritic ism s d irected  to m a tters  o f artifice  ra th er  
than to th o se  o f su b stan ce  ou gh t n o t to  p rev a il ib.
It should be the aim of courts to preserve and not 20 
to destroy; they should be astute to find means to 
make acts effectual, according to the honest intent 
of the parties.

Kelly vs. Calhoun, 95 U. S. p. 544.

The matters to which adverse criticism are di­
rected are of form and not of substance; and under 
such circumstances the requirements of the statute 
will be held to have been complied with.

Strong vs. Gaskill, 59 Atl. 339; on appeal;
24 Vr. 665.

Douglass vs. Williams, 48 Atl. 222.
Camden Safe Dep. Co. vs. Burl. Carpt. Co.,

33 Atl. Rep. 479.
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The facts stated in an affidavit must not vary 
from those stated in the petition. An affidlvff 
however, wdl not be technically construed, but wffi 
be held sufficient if i„ good faith it seamed" 
tended to meet the plaintiff’s case.

/. Am. & Eng. Enc. L. (1st Ed.) 313-314.

While there is some authority for the pronosi

folffi d StatUt0ry IangUage must be strictly followed, the great weight of authority is to the
fleet that a substantial compliance is sufficient.

2 Corp. Jur. 348, sec. 72. Citing 

Lyons vs. Allen, 76 N. J. L. 391 •

20 \ \ Aj ’T 7 2 l ' /a F° Unt C°' VS' Volzenbach, 75

Brant vs. Brant, 71 N. J. Eq. 66.

a fi!n'ere/ n, affldavit is made under a statute, a
subs antffi.r COmp].iance with "hut the statute Substanhally reqmres is all that is necessary, and
Where that is present non-compliance with certain 
rules will not vitiate the affidavit.

^ Moyer vs. Davidson, 7 U. C. C. P. 521 (Upper 
Canada Common Pleas). PP

P A “en’ 76 N' J- L' 391> Mr. Justice
th i f n  h.e < ‘hat a” affldavit to a Plea which said 

a e contents of the plea are true in substance 
n in fact instead of saying the plea itself is true,

&c„ showed no substantial difference, and the plea 
should be sustained.

30
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A case directly in point is B rant vs. Brant, 71 
N. J. Eq. 66, where an affidavit to a petition for 
divorce was considered by Chancellor Magie. He 
says at page 68:

“Such an affidavit may probably be suf­
ficient if it expresses the matter so required, 
although not expressed in the precise language 
of the section (Sec. 5, L. 1902, p. 502) * * * * * 
One (an affidavit) not in conformity to the 
language of the act ought not to be passed, 
unless it contains substantial equivalents 
thereto.”

And he goes on to hold that as the petition con­
tains the complaint, and asserts the causes for 
which relief is sought as well as asks relief, that 
an affidavit that “the petition” is not made, &c., is 
a substantial compliance with the act requiring 
an affidavit to state that “the complaint in the 
petition” is not made, &c. The affidavit was held 
defective on other grounds, and an order of ref­
erence was refused.

If the words used are not a substantial compli­
ance with the statute, then the affidavit is amend­
able.

Sec. 19, p. 480, provides:
“No proceedings in any suit commenced 

under this act shall be set aside or otherwise 
annulled or made void for any defect in mat­
ter of form, or for any m istake or om ission not 
affecting the real m erits o f the cause, and the 
Chancellor may permit either party to amend 
his or her proceedings in the cause either in

10
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m atters o f form  or substance, and proceed to 
give judgment according to the merits of the 
case.”

Amendments of affidavits have been frequently 
allowed by our Courts.

D in sm ore vs. W estcott, 10 C. E. Gr. 302.
D en  vs. A pplegate, 7 Hals. 322.

In R oberts vs. M oore, 62 N. J. L. 618-620, a de­
fective affidavit to a plea is held to be amend­
able, saying:

It must be noticed that the only defect was 
in the affidavit annexed to the plea * * * * * *  
It only needed an amendment or a new 
affidavit of the truth of the facts stated ***** 
The irregularity being in the affidavit merely 
did not change the plea, &c. * * and such 
irregularity could be cured by amendment by 
leave of the Court or a Judge thereof.”

Citing Gen. Stats. (1895) p. 2556, sec. 138.

Or further proof might be permitted to show 
the existence of the necessary facts to give juris- 

30 diction.

W h iteh ea d  vs. H am ilton R ubber Co., 53 Ea 
454-458.

St. vs. Brow ning, 3 Dutch 535-536.
Capner vs. F lem . Min. Co., 2 Gr. Ch. 468. 

Substantial defects may be amended.
2 Corp. Jur. 369, sec. 123, citing40
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Fitzpatrick vs. Flanagan, 106 U. S. 648.

Defective or insufficient averments in the 
body of an affidavit may be cured by amend­
ment.

2 Corp. Jur., 370, sec. 128.

It is said in Sheehan vs. Sheehan, 77 Eq. 411-420, 
that “collusion” under the Divorce Act of 1907 must i 
be given an ampler definition than “a corrupt bar­
gain to impose a case upon the Court, either by the 
suppression of evidence or the manufacture there­
of;” the definition must also include “any agree­
ment between the parties, as a result of which no 
defense shall be made.”

Judged by this definition, the affidavit which 
stated that the “complaint in the petition, &c., was 
not made by collusion, &c., for the purpose of dis­
solving the marriage, but in truth and good faith 
for the causes set forth in said petition,” surely is 
sufficient to show that no corrupt bargain was 
made to impose a case upon the Court, by sup­
pressing evidence, manufacturing evidence, or pre­
venting a defense from being made; and the fact 
that the words “dissolving the marriage” are used ^  
in no way detracts from the force of the oath that 
the complaint is made in truth and good faith for 
the causes set forth in the petition.

It may be said that there may be other matters 
in which collusion may exist besides dissolving the 
marriage, as for instance, alimony; but on the 
other hand, all relief which the petition prays is ‘ 
dependent upon the dissolution of the marriage,
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and there could be no mental reservation which 
would evade responsibility by the use of those 
words.

It is evident from Ch. R ale, 206a (Passed 1904 
and not changed since the act of 1907) that the 
words used are considered a substantial compli­
ance with the new Act. It reads:

10 The defendant who exhibits such an answer
by way of cross bill or cross petition (for di­
vorce) shall make his or her oath or affirma­
tion which shall be annexed thereto, that his or 
h er com plaint is not m ade by any collusion  
betw een him  or h er  and the defen dant for the 
purpose o f d issolving their marriage, but in 
truth and good fa ith  fo r  the causes set forth  in 
said cross b ill or cross p e tit io n ”

20
H enry  vs. Henry, 79 Eq. 493-496; 81 Eq. 512.

The fact that the cross-petitioner is already in 
court under service of process in the original suit, 
makes no difference, for the affidavit is a jurisdic­
tional requirement additional to the service of 
process; and a cross-petition is as liable to col­
lusion as is the original one.

If the affidavit to the petition were defective, the 
defendant could not at this- stage of the suit com­
plain, because he was regularly served with pro­
cess and petition, and made no appearance or 
answer to the suit within the required time, or in 
any other way indicated a desire to defend.

40

“The essential thing is that the defendant 
shall have his day in Court, and if he has that,
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he cannot complain of the method by which 
jurisdiction is acquired over him, or of the 
technical form of the pleading which he has 
to answer.”

Fraser vs. Fraser, 77 N. J. Eq. 205-207.

The State, therefore, and the petitioner are the 
only persons concerned in the proceeding, and the 
rights of the State will not be prejudiced by amend­
ment to conform with the statute, if it be held that 
the affidavit in question is not a substantial com­
pliance therewith.

Further citations on substantial compliance with 
statutory requirements are:

Perry  vs. Thom pson, 16 N. J. L. 72.
20Saying: “The court may dispense with the 

form, though not the substance of the statute.”

Gaddis vs. D urashy, 13 N. J. L. 324.

Leave to Amend:
D en. E ly  vs. F en , 12 N. J. L. 321-369.
Rogers vs. Rogers, 3 C. E. Gr. 445.

Respectfully submitted,

MICHAEL J. TANSEY,
O f C ou n sel w ith the Petition er.

40
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Nero Jersey fflnurt of iErrora 
atti> Appeals

PETITION FOR DIVORCE.

Filed, June 3, 1915.

IN  C H A N C ER Y  OF N E W  JER SEY .

Betw een \ ^ *I On Petition for
Sarah E. W elch, / Divorce.

Appellant, f On Decree Dis- 
) missing Peti- 

AND | tion and Ap-
V peal from said

John C. W elch, \  Decree.
R espondent. J

STATE OF THE CASE
To His H onor, E dw in R obert W alker, C han cellor:

The petition of Sarah E. Welch, of Keyport, in 
the County of Monmouth and State of New Jersey, 
respectfully shows that your petitioner was mar­
ried on the Twenty-fifth day of March, Nineteen 
Hundred and Six, at New Monmouth, in the Coun­
ty of Monmouth and State of New Jersey, to John 
C. Welch, her present husband; since which time 
she has resided and still resides at Centerville 
(Postoffice Keyport), in the County of Monmouth, 
aforesaid.
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Your petitioner further shows that her said hus 
band lived with her for about seven years after 
their marriage and until the month of May, Nine­
teen Hundred and Thirteen, when he deserted her 
and resided at various places in the State of New 
Jersey, as she has understood and believes, and 
now resides at or near Keyport in said County of 
Monmouth and State of New Jersev

10
And your petitioner further shows that for more 

than two years last past her said husband has wil­
fully continuedly and obstinately deserted her 
and during all that time has wholly neglected to 
make any provision for her support.

And your petitioner further shows that she has 
ad no. children by her said husband; that her 

20 name by a former marriage was Sarah Elizabeth 
-ohsen, and that she has now no means of support 

except from her own exertions.

Your petitioner, therefore, respectfully prays 
that she may be divorced from her said husband; 
that she may be allowed to resume her former 
name of Lohsen, and that she may have such fur­
ther or other relief as may be equitable and just, 

30 9nC* ^°Ur Petiti°ner will ever pray, etc.

MICHAEL J. TANSEY, 
S o licito r fo r  and o f C ou n sel with Petition er .

40
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State of New Jersey,
County of E ssex,

Sarah E. W elch, of full age, being duly sworn 
according to law, on her oath says that she is the 
petitioner named in the foregoing petition; that she 
has read the same and known the contents thereof; 
that the complaint made in said petition is not 
made by any collusion between her and the re- j() 
spondent, John C. Welch, in said petition named 
for the purpose of dissolving their marriage, but 
in truth and good faith for the causes set forth in 
said petition.

SARAH E. WELCH.

Sworn to and subscribed before 
me, this 2nd day of June, at 20
Newark, A. D. 1915.

[l. s.] Charles E. Dolan,
Notary P u b lic  o f  N ew  Jersey.

Citation issued and served personally with certi­
fied copy of petition on respondent, John C. Welch, 
by Sheriff, Hudson County, June 14, 1915.

30
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DECREE DISMISSING PETITION. 

Filed, September 23, 1915.

IN  C H A N C ER Y  OF N E W  JER SEY .

The affidavit annexed to the petition for divorce, 
not conforming with the statute, and no jurisdic- 

2^ tion resting in this Court, it is on this 23rd day of 
September, nineteen hundred and fifteen, Ordered, 
adjudged and decreed that the petition be dis­
missed.

B etw een

10 Sarah E. W elch,

AND
John C. W elch,

D efenda nt.

P etition er,

E. R. WALKER,
C.

Respectfully advised,

30 C. S. Riddle,
A. M.
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NOTICE OF APPEAL.

Filed, November 10, 1915.

IN  C H A N C ER Y  OF N E W  JER SEY .

The Petitioner hereby appeals from the decree 
of dismissal made in this Court in the above stated 
cause on the twenty-third day of September, nine­
teen hundred and fifteen, and the whole and every 
part thereof to the New Jersey Court of Errors 
and Appeals in the last resort in all causes.

Solicitor fo r  and o f C ou n sel w ith Petition er. 

Dated, October 9th, 1915.
I conceive there is good cause for appeal in the 

above stated cause.

20

Between
Sarah E. W elch,

John C. W elch,

AND

D efenda nt.

P etition er,
On Petition for 

D ivorce a n d  
D ecree of D is­
missal.

NOTICE OF AP­
PEAL.

MICHAEL J. TANSEY,

MICHAEL J. TANSEY, 
O f C ou n sel w ith Petition er.

40
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PETITION OF APPEAL.

Filed, November 10, 1915.

N E W  JE R SE Y  C O U R T  OF E R R O R S A N D  

A P P E A L S

30

Betw een

Sarah E. W elch,
P etition er-A  ppellant,

AND
John C. W elch,

D efen da n t-A  p p ellee.

On Petition for 
Divorce a n d  
R e  c r e e  f o r  
Dism issal.

PETITION 0  F 
APPEAL.

20 The Petition of Sarah E. Welch, the appellant in 
the above stated cause, respectfully shows, that 
your petitioner finds herself aggrieved by the final 
decree for dismissal made in the Court of Chancery 
by his Honor, Edwin Robert Walker, Chancellor, 
bearing date September 23, 1915, in a cause therein 
depending wherein said Sarah E. Welch was peti­
tioner and said John C. Welch was defendant, in 
this respect, to wit, that the said decree adjudges 
that the affidavit annexed to the petition for di­
vorce filed in said cause does not conform with the 
statute and that therefore no jurisdiction rests in 
said Court in said cause, and that said petition be 
dismissed.

And your petitioner humbly appeals from the 
whole and every part of said decree, upon the 
ground that the same is erroneous, for that the said 
affidavit annexed to said petition does in fact con-
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form with the statute in such case made and pro­
vided, and said petition should not be dismissed 
but the said cause be allowed to proceed, and said 
decree be set aside.

Your petitioner therefore prays that said decree 
of said Chancellor may be reversed and set aside 
and for nothing holden, and that your petitioner 
may have such relief as may be meet in the jq 
premises.

MICHAEL J. TANSEY, 
S olicitor fo r  and o f C ou n sel w ith Petition er-  

A p p ella n t.

MICHAEL J. TANSEY,
O f C ou n sel w ith A ppella n t.

20
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