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N . J . C o u r t  o f  E r r o r s  &  A p p e a l s .

Between .
WILLIAM R . H E N N IN G E R  et j  Qn t 

(Complainants,) A p p e l la n t ,  F f r o m  F in a l  

an d  /  D e m ee  in

CHARLES E. H E A L D , a n d  o t h e r s , 1 ^ a n c e r y .  
(Delendants,) R esp o n d en ts . /

Argument of RICHARD W A Y N E  FARK ER 

for Defendant, Ferdinand E. Canda, on 

Final Hearing.

This was the third suit brought for the same pur-
pose to set aside an exchange made Nov. 16, 1889, 
(pp. 253, 254.)

It was confessedly a specu lative suit, run, n ot b y  
the complainant, H enninger, bu t b y  the com p la in -
ant, Little, on a speculative contract.

It is really the fourth suit, for it takes its origin 
in a suit by way of a raid made by Taylor, who is 
a self confessed fraud, viz :

1- Taylor sued himself in his wife’ s name for a 
share of the proceeds of the property. Failing this,

* He told Henninger that he had cheated him , 
an took a conveyance to  h im self o f  a three- 
quarters interest in what sh ou ld  be recovered  on 
account ° f  his own fraud, con v eyed  part o f  w hat
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lie sh ou ld  get to  his attorn ey , and  brought the suit 
in  H enn in ger’ s nam e, bu t rea lly  for  his own benefit 
and  that o f  h is a ttorn ey .

3. H e b rou gh t lik e  supplem ental suit in Hen-
n inger’ s nam e, w ent to trial and dism issed all his 
b ills  o f  com plain t.

4. A l l  these fa ilin g , he recon veys to Henninger, 
w ho g ives  T a y lor ’ s a ttorn ey  an interest, and this

10 su it is brou gh t.

C om p la in an ts ’ title  is derived  from  and through 
the a lleged  fraud-doer, T aylor, w ho tries to prove 
his ow n  fraud.

C om pla in ants ’ case is based w h olly  upon the evi-
dence o f  T aylor.

M r. Canda is an honest purchaser for value, and 
the su it m ust certa in ly  d rop  against him.

2 °
T h is is n ot a case in w hich  eq u ity  will act. The 

com pla in an ts  w ill be le ft to their rem edy at law. If 
H enn in ger was de frau d ed , let him sue Taylor for 
d e frau d in g  him , and  take his verdict. If Heald 
was party  to the fraud , let him  sue him, too. Hen- 
n inger has no equ itab le  righ t to relief.

T h is is ou r case. On it  the law is c lea r :

1. T he parties cannot be replaced in the same
30 p osition . N o  decree cou ld  be had except for money.

N on e  was asked, e x ce p t  fo r  m oney. The land is in 
the hands o f  honest purchasers. The case is not of 
equ itab le  cognizance.

2. T he facts  are pre-em inently  such as a jury 
sh ou ld  d ecide  upon . The facts on which complain 
ants base their cla im  are th orou gh ly  controverte

3. The com pla in an ts ’ claim  is tainted by Hen 
n in ger’ s con sp ira cy  w ith  the wrong-doer and gi t

40 h im  o f  a share o f  m on eys to be obtaine y
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swearing himself a fraud. The other complainant 
was the fraud-doer’ s attorney, contrived this ar-
rangement, was a party to it, and, at best, only 
claims under Henninger in a speculative complaint. 
Equity will have nothing to do with claims of this 
sort, and will not lend its powers to aid parties who 
have placed themselves in this position.

4. Much more is this so when these very parties 
have attempted to conceal the facts from the Court, jq  
It can never be forgotten that neither in Henninger’ s 
original bill nor in his supplemental bill were the 
Court informed that Taylor had an interest, and 
that an injunction was obtained upon affidavits an-
nexed to the original bill. In these affidavits, made
by both Henninger and Taylor, this material fact 
was concealed. After such concealment, a court of 
equity will not lend its aid.

5. Still more is this the case after decree dismis. 
sing the bill and supplemental bill, a decree made ^  
after evidence taken, after opportunity to the com-
plainant to amend and refusal so to do or to pro-
ceed, and after this Court had refused to allow 
dismissal without prejudice.

6. Suit in this Court is barred by laches. It was 
wo months from that dismissal before suit was 

brought. Meanwhile other rights had intervened.

If this suit is considered as a continuation of the 30 
v  *S by Us defects. Henninger

b r o " L ° ! jhe allp8f!d facts in January, 1891. He 
fonrrn , ! " 3 T f June 14> 1892> over a year and 
the fact M f afterwari3s- The delay is not aided by 
iraudnl T  ' 6 meanwbile been engaged in a 
puranalo r SPiraCy Wi,h a wrongdoer, and in 
been diami th®re° f had brought a suit which had
suit i „  mnf ed’ and Prompt action is the essence o f 
™>t in equity to set aside a deed.

40
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B u t th e  com pla in an ts ’ case u tter ly  fails upon the 
orig in a l facts. H enn in ger sets ou t that an exchange 
m ade betw een  him  and one D u p u y — really Mrs. 
P la tt— th rou gh  H eald , her agent, was fraudulent on 
tw o grou n d s : 1, That the m ortgage on the property 
co n v e y e d  to h im  was fo r  three thousand six hun-
d red  dollars, instead o f  three thousand dollars. 2, 
T h at H eald  and h is agent T a y lor  had secretly and 
fra u d u le n tly  agreed  to  share in the proceeds of the 

10 p rop erty  w h ich  he co n v e y e d  to  the owners o f the 
M cC o y  farm , and  lik ew ise  that H eald would pay 
T a y lo r ’ s com m issions.

1.

T he d ifferen ce  o f  five h u n dred  dollars alleged to 
have ex isted  in th e  encum brance on  the Blanchard 
p lace  w ou ld  be n o  grou n d  fo r  a su it in equity to set 

^  aside the exch an ge . The dam age is the five hundred 
d o lla rs  and  interest.

W h a t  is m ore, H enn in ger knew  the amount of the 
m ortgage im m ed ia te ly  a fter the exchange in Jan-
u ary , e ighteen  h u n dred  and ninety, and asked for 
no such  relief.

The cla im  is u sefu l o n ly  to show how untrust-
w orth y  H enninger’ s ev iden ce  is. H e swears he did 

80 n ot k n o w  the am ou n t o f  the mortgage. Heal 
swears he d id , b u t  that H ea ld  to ld  him the m o it  
gagee w ou ld  take less than the face, if  paid prompt y 
H en n in ger ’ s ev iden ce  (page 82, line 10,) is that e 
was to ld  there was a m ortgage o f  three thousan 
dollars, w ith  interest at five per cent., paya e in 
N o v e m b e r ; th at he d id  not exam ine the rec<̂  ^
then, b u t d id  three m o n t h s  afterwards, (page
M ean w h ile  he con v eyed  it aw ay to his father 
three th ou san d  dollars, (page 86,) on Decern 

40 1889.
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On the contrary, M r. H ea ld ’ s statem ent (p . 187, 
line 12,) that H enninger u n derstood  that the m ort-
gage was for a larger am ount than three thousand 
dollars, but that the m ortgagee w ou ld  take that sum  
is confirmed beyond any con trad iction .

1. By the deed itse lf. I t  does n ot say  su b ject 
to a mortgage o f three th ou san d  dollars, but uses 
the unusual phrase, “ a m ortgage on  w hich  there is
to be paid three thousand dollars, w ith  interest from  j q  
November.”  (p. 254. See the agreem ent, page 271, 
line 35.)

2. By a series o f letters from  H enninger, s h o w -
ing the absolute truth o f  H ea ld ’ s statem ent that 
after the sale the m ortgagee was w illin g  to take n ot 
merely three thousand dollars, b u t m u ch  less than 
that sum. These letters are ann exed  to  the answ er 
in the original cause, and are as fo llow s  :

March 12, 1890. O ffering to raise $1,800 to cancel 
the mortgage, saying he had exam ined  record, finds ^  
it cannot be foreclosed for  a year.

March 22, 1890. A s  to protest o f  note. W i l l  p ay  
as soon as you arrange other m atter. W il l  p ay  
$1,900 for the mortgage, w hich  I ( th in k ? )  w ill be 
accepted if you m anipulate well.

April 10, 1890. A m  agreed to  a llow  you  $2,100 
for the mortgage, but no interest is to be recovered.

June 17, 1890. W il l  pay  note if  y ou  can succeed  
to make sale. Have been offerin g  the p lace  fo r  sale 30 
on the ground to pay the m ortgage, $2,200, and g ive
c ear title, and hope that m ay be y ou r  aim in  se ll-
ing n.

nne 23, 1890— (a threatening letter.) T h e  m ort-
a ge  must be reduced to $2,000, so that m ust be 
your aim in offering it fo r  sale.

t h T i^  re^ance on a witness w ho swears lik e  this, 
gage?eWa8 c ^ea*e(  ̂ on the am ount o f  the m ort-

2
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3. B y  T a y lo r ’ s evidence. H e kn ew  the amount 
o f  the m ortgage, (page  115, lin e  10,) s a y s  he did not 
te ll H enninger.

4. B y  the fa ct that the m ortgage was really only 
secu rity  fo r  a $3,000 loan. B lanchard , in selling to 
M rs. P ratt, agreed  to  lend  $3,000 fo r  three years, 
“  ta k in g  as s e c u r ity  th e r e fo r  his properly  executed 
“  bond  and m ortgage (cover in g  said premises) for 
“  the sum  o f  $3,500.”  See the contract, (page 271), 
and B lan ch ard , (page  168, lin e  20.)

5. I  n ote  as to  the untrustw orthiness o f Hen-
n in ger ’ s ev iden ce  the fo llo w in g :

H e cla im s to  h ave seen and negotiated with 
H eald  be fore  the con tract, (p  97, 1. 14.)

In the orig in a l case he said he m et him but once. 
H e adm its he had n ot seen him  before the letter of 
the 13th N ovem ber, (p. 102, 1. 27.) A n d  all the 

2Q letters o f  T a y lo r  to H en n in ger speak o f  “ parties,”  
“ ow n er o f  B lan ch ard  p la ce ,”  etc ., (pp. 101 to 103.) 
H e cam e d ow n  16th on  telegram  o f  15th.

It is im possib le  he saw H eald  but once, and 
H ea ld ’ s testim on y as to  that is confirm ed.

B u t as to th e m ortgage question , the difference 
betw een $3,500 and  $3,000, th e com plainants make 
no case.

The w h ole  ev iden ce  as to this part o f the com 
p la inants ’ cla im  u tterly  fails.
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II.

The complainants’ cla im  that H ea ld  and T a y lor, 
at the time of the sale, w ere secretly  and  fra u d u -
lently interested together in the M cC o y  farm  as 
conveyed by H enninger, is a b so lu te ly  u n su p p o r ted  
by evidence.

I say absolutely unsupported  because T a y lo r ’ s 
evidence is to be abso lu te ly  disregarded.

The confession o f an a ccom p lice  m ay  be received  j q  
with corroboration, but there is here no corrob ora -
tion.

Taylor’ s evidence has n ot even  the d ig n ity  o f  a 
confession. He did not con fess. H e tried  to  m ake 
money out o f the a llegation  that he was a fraud , 
and to do this secretly in fraud  o f  this C ourt.

Heald’ s evidence is clear. T a y lo r  b rou gh t th e
McCoy farm to his attention. H e w anted to sell
the Blanchard place— as rem ote from  h im . H e

^ 20 was willing to consider M cC oy, b u t fou n d  prom pt
action necessary. H e b ou gh t the farm  spite  o f  
pressing encumbrances. The M cC oy  farm  was 
heavily mortgaged, foreclosure threatened, and 
after the conveyance T a y lor represented that he 
could by special effort find a purchaser, and  in -
sisted upon a specially large com m ission  i f  he 
effected a sale.

The agreement was in w riting, and is p rodu ced , 
and it is subsequent. T hat agreem ent is o b v iou s ly  
the original agreement. It  speaks o f  efforts to be 
made to sell, not o f  efforts that had been m ade. It 
isinHeald’ s own handw riting. Mr. H ea ld ’ s testi-
mony on this matter is in pages 196 to  200. (See 
the agreement, D ecem ber 21, 1889. C om pla inants ’ 

xhibit 14, p .  260.) Its term s clearly  repudiate 
prior agreements.

Compare paragraph 5, o f  H eald ’ s answ er, p. 22,
/Mr a Ŝ°  ^ ea^ 8 answer to T aylor in J a n u a r y , 

before any  claim b y  H enninger. 40
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III .

The com pla in an ts  then try  to  rest their case 
u pon  H ea ld ’ s a llegation  that T a y lor ’ s commissions 
on  the exch a n ge  o f  one hundred  dollars were paid 
b y  H eald , and assert that this was a fraud on Hen- 
n inger fo r  w hich  the sale sh ou ld  be set aside.

H enninger p a id  b o o t  in the exchange four hun-
dred  dollars, and H ea ld ’ s com m issions o f  one hun- 

1Q dred  dollars, and T a y lor ’ s com m issions o f one 
h u n dred  dollars  cam e ou t o f  this m oney. This was 
u n derstood  betw een  H eald  and T aylor as part of 
the arrangem ent.

H ea ld  had the righ t to su ppose  this arrangement 
was com m u nicated  b y  T a y lor to  Henninger. It 
was not an unnatural th ing, and perfectly lawful, 
i f  so understood.

I f  T a y lor  d eceived  H enninger in that regard with- 
20 ou t H ea ld ’ s k n ow led ge , it  w ou ld  not .be his affair, 

but the fact o f  th is  arrangem ent was expressly 
com m u n ica ted  b y  H ea ld  to  H enninger at the only 
m eetin g  betw een them , w hen the agreement was 
signed . H eald  swears to  it. (See his evidence, pp. 
185, 186 ; also 190, 191.)

H enn in ger does n ot d en y  it, and practically ad 
m its it. (See his ev iden ce page 99, 1. 33 to p. 100, 
lin e  13) :

“ A  H e w anted $500 and I  reduced him to 
30 $400. I  offered  him  $300 and he wanted $50U

fo r  taxes and interest due on the mo^ g | e4A0 
offered  him  $300, and finally  we agreed to $40 , 
and then I ga ve  him  the note.

“ Q D id  he ask  y o u  for  c a s h t ]d
“ A  I d on ’ t rem em ber, but if  he did 

n ot have g iven  him  the cash then. 
liQ D id  he ask  you  fo r  it ?
“ A  That, m ay be. . , . p ;a“ <2 Didn’ t he  tell Mr. Taylor right there m

in y o u r  presence that as you  coul »  ],j8
cash th a t T a y lo r  w ou ld  have to wait tor

40 com m ission ?
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“ A That I don't remember.
« q  Don’ t remember whether he said it or

“ 0 Don’ t yon remember that he told  la y io r  
he would have to wait for his com m ission ?

“ A No, sir ; I don ’ t remember.
Don’ t remember whether that was said

or not ?
“ A No, sir.”

After this evidence, Henninger is recalled in re- 19 
buttai (p. 288, bottom,) to prove the contrary.

IY .

Ferdinand E. Canda, who took  title to this land 
for the Canda Manufacturing Company, cannot be 
affected in any way by this suit. The b ill must be <¿0 

dismissed as against him.

He claims under agreement made with Heald on 
Nov. 20,1890, copy E xhibit H. 13, (p. 275.) Origi-
nal, H. 16.

This agreement was for sale for $10 ,0 0 0  in the 
name of C. P. Haughton, a director o f the Canda 
Company.

Henninger had no suit then against the property, 
and swears he did not know o f any right to bring 30 
such suit until January, 1891, two m onths after-
wards. The first suit was not begun until March 
BO, 1891, and Canda was not a party. I f  he had 
been, he would have had a right to have his agree-
ment carried out. This Court w ould not have 
touched anything but the proceeds. He had ac-
quired rights without notice.

That suit was dismissed finally on A pril 15, 1892, 
and after that dismissal he took  his deed and paid

3
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the consideration in cash. He had a right so to do. 
H e cou ld  not refuse so to do under his agreement. 
He could have asked in this Court for the land. 
Heald cou ld  have asked for the money. The deed 
and paym ent are com plete and cannot be disturbed.

W hat is more, he claims by  deed from the Jar- 
dines, who were never affected by any transactions 
with Henninger, but claimed under paramount 

IQ mortgage. This point is elaborated for the railroad 
com pany. A ll the arguments urged apply with 
equal force in favor o f Canda.

R . W A Y N E  PARKER.







H. No. 1.

Le t t e r , Leon  F. B l a n c h a r d  t o  H e a l d , d a t e d  
D e c . 2, 1888

27 Franklin Street,
Newark, N. J., Dec. 2d, 1888.

C. E. Heald, Esq., New Y ork .
Dear Sir:—Yonrs at hand and noted, and as per 

request 1 give below a description o f my place, and 
will try and call at your office on W ednesday or 
Thursday. My place is situated about 5 miles 
from the Del. W ater Gap, Pa., Co. o f Monroe, on 
the road to Bushkill Falls, D ingm an’ s Ferry, &c,
All these places, and in fact all that country is 
noted as a summer resort. I bought m v place for 
its view ; from the front o f the house the view is very- 
line. I have about 7 acres, the house is ten rooms, 
with a wide piazza running around on all sides, the 
house is all fu r n is h e d  th ro u g h o u t , a large ice 
house, wood house, double water closet, wash ■ 
house, boat house, large bird cage, large carriage 
house, 25 feet square, with upstairs for a g y m -
nasium and play house ; a stable, 14 feet wide by 42 
feet long, with room for a man ; the.lake is between 
the house and barn, a bridge crossing it 1 2  feet 
wide; the lake is about 600 feet long and from 50 
feet to about 100 feet wide ; this lake is supplied by 
springs; some of the land is in wood and the rest 
is not cultivated, everything is in first-class shape ; „
1 ere are many things for the enjoym ent o f  ch ild -
ren, &c., which are too numerous to mention, such 

swing, patent sea saw, several places for ham- 
k°at  ̂ yott, I have spent about 

’ don it ; the place is free and clear. I have 
^eci ed to sell or exchange it. I am w illing to put 

sma 1 sum of money for a good  investm ent; 
everal properties instead o f one would be better ;

a h COn̂  ma^  money if they would make 
ing place of it, as the demand is greater

New Jersey State Ltbnwy



than the conveniences. I will bring a photograph 
if I can find it, when I come in to see you. 

Remain respectfully yours,
L e o n  F. B l a n c h a r d .

H. No. 5.
L e t t e r , H e n n i n g e r  t o  H e a l d , d a t e d  Mar ch  12,

1890.
A llentow n, Pa., Mar. 12, 1890.

10  C. W . Heald. Esq.,
Dear S ir :— I can manage to raise $1,800.00 to have 

that m ortgage cancelled on Blanchard s place. As 
the party is very anxious to raise money on the 
mortgage, if you put in a good  word I think he will 
accept. W o u ld  then be able to meet your as also 
Mr. Taylor’ s note.

Trusting that you will take a hand in the matter 
that I may be able to adjust at that figure, would 

__ hold it as a great favor. I had,the record examine 
20  about the m ortgage by  an able attorney who finds 

it not due until Jan. 1, 1892, and being only a com 
mon m ortgage cou ld not be foreclosed until after
the expiration o f another year.

H oping to hear from  you soon, I remain,
V ery  respt’ y yours,

W . R. Henninger .

SO
H. No. 6.

L e t t e r , H e n n i n g e r  t o  H e a l d , d a t e d  A p r i l  10,
1890.

Allentown, Pa., Apr. 10,1890.

C. E Heald, Esq., . letter
Dear S ir :— Y ou  w ill no doubt receiv

from  Edward H arvey, atty. at law in 
ing  for in form ation concerning Blanchard 1 
The other party who offered me the being
you r m ortgage could not accommo. a ’ erana 
that there was too m uch delay abou

this city, ask'

4 0



hence gave it to another party. Mr. H arvey is a 
very rich party, and if you give him a satisfactory 
answer he will accommodate me. I am agreed to 
allow you $2 ,100 .0 0  for the mortgage, but no interest 
are to be recovered.

Respt’ y yours,
W . R . H e n n i n g e r ,

522 No. 7 th st., A llentow n, Pa.

H. No. 7. 10
Let te r , f r o m H e n n i n g e r  t o  H e a l d , d a t e d  J u n e  

17, 1890.
N o. 522 N orth 7th st., 

A llentow n, Pa., June 17, ’ 90.
C. E. Heald, Esq ,

Dear Sir:—Yours received. W ill  forward can-
cellation papers of M cCoy’ s place to-morrow m orn-
ing, if I can find it; I was under the impression 
Mr. Moore had attended to cancellation o f m ortgage.
Yes, sir, will pay%iote if you can succeed to make 20 

sale. I tried hard to raise some on it but did  not 
succeed. Hoping that I may soon hear o f  favorable 
report of sale, I remain,

Y ery  respt’ y yours,
W . R . H e n n i n g e r .

Over
I have been offering the place for sale on the 

ground to pay the mortgage, $2 ,2 0 0 .00 , and give 
clear title, and hope that may be your aim in selling 
it. " H. 30

H. No. 8.
Le t t e r , E. In g r a m  t o  H e n n i n g e r , d a t e d  J u n e  

13, 1890.
Philadelphia, June 13th, 1890.

W. It Henninger, Esq.*
Dear Sir:—I have prevailed on the other parties 

interested in the mortgage on the W ater Gap prop-
erty not to foreclose at present. Can you raise. 40



$1,000 or more against the mortgage ? If you can I 
will arrange to have it reduced to $3,000, less what- 
ever cash you can raise, and make a new mortgage 
for the balance; with interest at the rate o f live per 
cent, per annum. If you are willing to pay $10-) to 
have this done, I can adjust it as above stated. This 
w ill give you the opportunity  o f protecting your 
equity in the property, and will put the whole mat-
ter in a very satisfactory shape for you. Kindly 
advise me on receipt o f this. D o  n ot d elay  your 

1 0  a n sw er , as it is im portant to attend to this without 
delay. Address me at 74 Cortlandt st., New York.

Y ours truly,
E. I n g r a m .

H. No. 9.
L e t t e r , H e n n i n g e r  t o  H e a l d , d a t e d  J u ne  23,

1890.
2Q Allentow n, Pa., June 23,’ 90.

C. Heald, Hsq.
Dear Sir :— 1 find there is something seriously 

wrong about the necessary papers of Blanchard’s 
place. The records were to-day examined by 
Phila. parties at Stroudsburg as also my deeds. 
From  what I cou ld  infer they are trying to get 
you  into trouble by the manner you drew up my 
deed. Foreclosure proceedings will also be insti 
tnted if no satisfaction is given by Saturday even 

30 ing, as there are interest due for upwards of a }ear. 
M y deed says they were paid up to Nov. 1, •
The party that was here is apparently an enemy o 
yours, and if they can accom plish it will surey jP* 
yon into trouble. The mortgage must be redu 
to $2 ,000 , so that must be your aim m ofteni g 
for sale, and the sale must be made by a n 
otherwise I will lose every dollar I have m 
I have an idea o f going into grocery ? ?  stock 
y ou  can trade it off for $ 1,0 0 0  cash and « w *  

40 fixtures and lease o f a retail grocery store



your city, Brooklyn or Jersey C ity, and party to
assume mortgage, would be very acceptable. But
all that you do, rush matters, as we dare not delay,
otherwise we are in a fix. I f  you have an offer let
me know by wire in order to facilitate matters.
Should you succeed in getting grocery it must be
straight in every particular, as I have had bother
enough by the mortgage business.

Hoping to hear from you  soon, I remain very
respecty. yours, ^  _

W . R . H e n n i n g e r . 10

H. No. 10.
Le t t e r  from  He n n i n g e r  t o  H e a l d , d a t e d  

Ma r c h  22, 1890.
Allentown, Pa., March 22, 1890.

C. W. Heald, Esq.
Dear S ir:—I received a protest last evening con -

cerning your note. A s m y deposits were not suf- 
ficient to cover the same, said action had to be taken 
by bank, at the same time I d id  not know  that the 
note was there. I will pay the note, however, as 
soon as you arrange other matter. I will pay $1,900 
for the mortgage, which I will be accepted if  you  
manipulate well. A t the same time let me know  at 
once the amount of insurance on the property and 
in what company and how long p o licy  has to run, 
as the party who propose to advance me the m oney 
desires to know. 30

Respecty. yours,
W . R . H e n n i n g e r .
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N. J . C o u r t  o f  E r r o r s  &  A p p e a l s .

Between
WILLIAM R. H E N N IN G E R , et a l ., 

A p p e lla n ts ,

a n d

CHARLES E. H EALD , et a l ., 
R es p o n d e n ts .

On B ill . 30

The facts of this peculiar case are the fo llow ing  : 
William R. Henninger, one o f the complainants, in 
the year 1889 was the owner o f a farm in W ood - 
bridge township, Middlesex county, in this State, 
on which there was a mortgage o f $5 ,000 , held b y  20 

Thomas Jardine, Vreeland Jardine and Margaret 
Jardine. Foreclosure o f this mortgage was threat-
ened, and Henninger, not being able to take care o f 
it, endeavored to dispose o f the m ortgaged prop-
erty, and employed one Taylor, a New Y ork  real 
estate broker, to find a purchaser. Taylor intro-
duced Henninger to one Charles E. Heald, one o f 
the defendants, who was also a real estate broker, 
and who was endeavoring to dispose o f  what was 
known as the Blanchard place, consisting o f a 30 

welling house and lot (p. 179,) in M onroe county, 
ennsylvania, on which there was a mortgage o f 
3,600, and which he appears to have controlled, 
n exchange of these properties was agreed upon 

ln * ntmS °n November 16, 1889, (p. 253 o f Case), 
purchaser to take subject to the m ortgage 

^poo the property he was to purchase, H enninger 
fee in g  to pay, in addition, in cash $425. This 
K eement was shortly thereafter consummated by  

the delivery of the deed, (pp. 196, 2 5 4 .) 49
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The alleged fraud upon which the Court of Chan-
cery was asked to rescind was two-fold. It was in-
sisted, first, that the two agents, without the knowl. 
edge o f Henninger, entered into, an agreement by 
which Taylor, Henninger’ s agent, was to share with 
Heald one half o f the profits to result from a sub-
sequent sale o f the Henninger farm, (p. 119,) that 
this agreement was unknown to Henninger, and 
was therefore, as to him, fraudulent. The title to 
this farm had been taken in the name of one Da- 
puy, but he held it for the benefit o f a Mrs. Pratt, 
Heald’ s mother-in-law, (p. 180,) who three or four 
m onths' after sold her interest to Heald, to whom 
D upuy then made a conveyance, (p. 192.)

Com plainants’ second insistment was that it was 
represented to H enninger by Heald at the time of 
the sale that the mortgage upon the Blanchard place 
amounted on ly  to $8 ,0 0 0 , whereas it in fact amounted 

20 to $8,600. W h ile  the m ortgage on its face purported 
to secure $3,600, it was intended to be, and was in 
fact, a security for $3 ,0 0 0  only ; and there is little 
or no evidence o f  any substantial misrepresentation 
on this point.

The V ice-Chancellor found a fraudulent bargain 
between Taylor and H eald to divide the profits of a 
resale, but d id  not find misrepresentation as to e 
am ount due upon the mortgage.

3 0  W hether there was a corrupt agreement entered
into while Taylor was in Henninger’ s employ.js 
matter o f dispute. Taylor swears that there . 
(p. 119.) Heald swears there was not, (p. » ;
He says that after the delivery of t l t ^  h «
enter into a written stipulation with ay ^
him one-half o f  the ptoceeds of the sa 
equity  o f redem ption, Taylor’ s • * » « « *  ”
every effort to sell and to advance one lu  

4 0  p e n i s , ”  (pp. 198, 20 0 ,) but that in a fe «
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thereafter he, (Taylor) withdrew from it entirely.
(p. 199, 1. 32.)

We insist that the corrupt agreement alleged is 
not established by the weight o f  evidence, but if  it be 
deemed to be so established (as the Vice-Chancellor 
thought,)it has no effect upon our title, which rests 
upon a mortgage antedating the agreement and 
which, for other reasons to be mentioned, is not 
affected by it. *

The material facts are these : On N ovem ber 23d,
1889, seven days after the agreement o f  exchange 
was entered into, Thomas, Vreeland, and Margaret 
Jardine filed a bill to foreclose the m ortgage on 
the Henninger farm. This m ortgage antedated the 
agreement by several years. The delivery o f  the 
deeds was made after the foreclosure was begun.
At that time the property was neither very val* 
liable nor marketable. The V ice  Chancellor finds 
that the Blanchard place was a full equivalent for 20 
it, and this was worth, clear o f  encumbrance, from  
eight to nine thousand dollars, (p.181, 1. 1 .) C on-
siderably more was subsequently paid by  the P ort 
Reading Railroad, because the com pany was in 
such a position that it had to buy  at any price, but 
it gave much more than the real value o f the land 
then or since. The decree o f foreclosure was made 
May 21,1890, (p. 279,) and the property came to a 
sale in July following. Then it was bought in 
by the Jardines, the holders o f the mortgage. 30 
It is alleged by complainants that it was bought in 
under a verbal agreement, made with the attorney 
of the Jardines, that Heald, the then owner, should 
have thirty days after the sale within which to re-
deem, (p. 156.) W hether this Court w ould hold 
that a verbal agreement of this kind is binding con- 
rary to the express provisions o f  the statute o f 

frauds, or whether the Vice-Chancellor, on a bill 
which was filed by Heald on August 15, 1890, (p.

?,) to enforce the verbal agreement, filed his con- 40
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elusions sustaining the com plainant (o f which there 
is no evidence in the printed case except the casual 
statement in the opinion, on p. 60,1. 26,) the fact is 
undisputed that on this b ill th ere  w as a decree of 
d is m is s a l , after the case had been heard on its 
merits, which has never been opened, and conse-
quently the title o f the Jardines, acquired by them 
at sheriff’ s sale, is not open to controversy ; and it 
is this title, now held by the P ort Reading, insofar

1 0  as they are interested, which the complainants are 
now seeking to im pugn under the follow ing circum-
stances :

On Ju ly  29, 1890, the sheriff o f the County of 
M iddlesex conveyed the Henninger (otherwise 
called the M cC oy,) farm to Thomas Jardine.

On A pril 30, 1891, Thomas Jardine conveyed a 
portion o f this farm to the P ort Reading Railroad 
Com pany for $12,000, and the remainder thereof to 
Gordon Chambers, for $10,000, (p. 280.)

20

The Port R eading Railroad Company, to further 
secure its title, likewise took  at the same time an 
assignment o f the Jardine mortgage, and on April 
26th, 1892, took  the title o f Heald, (p. 280.) It has, 
therefore, both the Jardine title, acquired under 
the foreclosure, and the Heald title, originally m 
Henninger, and conveyed first by Henninger 
D upuy, and then by  H upuy to Heald.

30 It is claim ed that this title is bad as against Hen 
ninger and his grantees. Before discussing ® 
merits o f this title, I will, however, first consi e 
the com plainant’ s right to attack it.



I.
The complainants are not in a position to attack 

the title of any of the defendants :
1 . Because their own title is tainted with the 

very fraud in respect of which they seek a recov-
ery.

2. Because the plaintiff, Henninger, instituted 
a prior suit in equity for the same cause o f action in 
the same Court, which suit was heard on the merits 
and the bill dismissed, without any reservation that ■ 
it was dismissed without prejudice.

3 Because the plaintiff, Henninger, through 
whom, and through whom alone, the other plaintiff, 
Little, claims, is not in a position to restore the 
status quo, having conveyed away the B lanchard 
property, taken in exchange for the Henninger 
property.

I take up these propositions in their order :
First. The complainant’ s title is tainted with 20 

the very fraud they allege as ground o f recovery. 
Complainant bases his right to recover on the ground 
that he employed Taylor as his agent to sell 
his land; that Taylor accepted the em ploym ent 
and found a purchaser; and that he then in fraud 
of his principal, made a secret agreement with the 
agent representing the purchaser for a half interest 
in the proceeds of the property to be sold— an agree-
ment which was incompatible with the duty  he owed 
is principal, because the agent’ s interest thereby 30 

became adverse to the interest o f the principal.

Now, one would imagiue that while a court o f 
equity would desire to aid a principal in recovering 
property with which he had parted under circu ro-
mances like this, i t  c e r ta in ly  w ou ld  n o t h e lp  th e  

ulent agent to do it. A nd yet, this is the very 
lng which the decree in this case does, to the

up/ nj' °I .^ e. re^e  ̂ granted. The case, on this 
of it, is very remarkable.

2
4 0
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That there was an agreement between Taylor 
and H eald to share the proceeds o f the resale 
o f the property, is not denied. The controversy on 
this point is, only, over the time when it was entered 
into. I f  it was made pending negotiations between 
Henninger and Heald it was fraudulent. I f  it was 
made, as Heald says it was, after the transaction 
had been com pleted, it was unobjectionabls. Be 
this as it may, the undisputed fact is, that when 

10 Taylor learned that Heald had been successful in 
disposing o f the property to the Port Reading 
Railroad, by an agreement dated on August 8th, 
1890, (p. 281,) (the deeds, however, not having
been delivered until the follow ing  April,) he, on 
September 23d, 1890, com m enced a suit in his 
w ife’ s name against H eald to establish his right 
to a share o f the proceeds, (pp. 132, 199, 1. D» 
p. 2 )2, 1 37 ) This suit, for some reason or other, 
failed.' Here comes in the extraordinary part of this 

20 case. Taylor, the fraud-doer, learning that his suit 
has failed or must fail, has a conversation with his 
counsel, Mr. Little, and in this conversation, 
which occurred in the fall o f 1890, Mr. 1 ® 
tells him  that he had, by  making the agreemen 
o f Decem ber 21st, 1889, with Heald, commi e 
a fraud upon his principal, Henninger. « n 
sooner hears thistlianhe posts off, on the a v . 
Mr. Little, to A llentow n, Pennsylvania, an 
the, no doubt, astonished Henninger, w o 

30 there, all about it. A nd then, after telling 
about it, has the audacity to propose t a 
basis o f this fraud suit should be commenced g 
Heald in Henninger’ s name, in the benefi s 
he, Taylor, w a s t e  h ave a  pm:
a n d  H e n n in g e r  one q u a rter . To this su g 
position Henninger at once a c c e d e d ,  ana ^
ment, was made, dated January , ' t^ree-
1. 20,) by  which Henninger gave He« 
quarters interest in the recovery, e P  _ ..«co n tra -  

40 quarter for himself. This evidence is
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dieted, and is so remarkable that I extract a .few  
passages from the evidence o f  Taylor, (p. 134) :

UQ How came you to go to see Mr. Hen- 
ninger?

“ A I went on the advice o f  Mr. L it t le ; 
after we had talked the thing over.

W hat did you g o  to see Mr. Henninger
for?

“ A To make a contract with him— to com -
mence a suit with him, so as to get part o f  the 
proceeds. ' t

“ Q W ell, did you go  in order to com m uni- 1 
cate to him the facts which you supposed might 
entitle him to set aside the sale ?

“ A Yes, sir.
On account o f your fraud ?

“ A Yes, sir.
“ Q And then when you went to him, you  

supposed you had been com m itting a fraud on 
him ?

“ A No, sir; I never supposed I had com -
mitted a fraud.
# * * * * * *

You didn’ t suppose you had done any- 20 
thing improper. Hadn’ t you  been told before 
you went to see him that if  your statements 
were correct, it was im proper and a fraud on 
Mr. Henninger?

“ A Yes, sir.
And when you went to see him, d idn ’ t 

you suppose it was?
“ A Yes, sir.

* * * * * * *
“ Q W ell, you didn’ t go to see him until 

after Mr. Little had talked to yon  about it, did 
you ?

“ A No, sir.
“ 9  W hen you went up to see him and from 

the information you got from  Mr. Little, you 
supposed that you had been com m itting a fraud 
on Mr. Henninger ?

“ A Yes, sir.
W ell, what was your idea when you 

thought you had been com m itting a fraud on 
®enn D̂Ser— was ic to restore him ?

uf ^ es> s*r > a measure.
“ 4 W hat do you mean by  ‘ in a measure V 

A I proposed to give him part o f what I 
«ould recover.

30

40
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l'Q For what %
“ A  B y  this suit.
* * * * * * * *
“ Q W a s that your idea o f restoring Mr. 

Henninger, by  reason o f a fraud you supposed 
you had com m itted on him, that you should 
make an agreement with him to give you three- 
quarters o f the proceeds ?

“ A  Yes, sir.
“ Q Of what—
“ A  O f the su it—whatever was recovered.

1 <> “ Q I f  you  established the fraud by your
evidence ; com e right down to it now ?

“ A  I f  anything was recovered, then Mr. 
Henninger was to have his share of it.

“ Q One quarter?
“ A  Yes, sir.
“ Q A nd yourself three quarters ?
“ A  Y es, sir.”

In pursuance o f this agreement, or rather conspir-
acy, suit was com m enced by Henninger against 
Heald to set aside the conveyance of the farm, (p.

20 259,) and it com ing out on the trial that such an 
agreement was made, the bill was dismissed. The 
decree o f dismissal is dated April 15, 1892.

80

40

In the meantime and pending the suit, (April 30, 
1891,) the P ort R eading Company and Chambers 
took  deeds o f conveyance under the Jardine mort-
gage title, a title which, as I have said, antedated 
the title o f Henninger, and was superior to it, and 
fortified that title by a conveyance from Heald and 
by  an assignment o f the Jardine mortgage.

Then another expedient was resorted to. It was 
nceived that it would never do to allow a three- 
larters interest in the property to remain in la  j ('b 
d so Josiah Taylor conveys liis interest to John . 
lylor, a son o f Josiah, and Stephen H. 
licitor, and they on April 14,1892, transfer t is i 
rest again to Henninger, (p. 93-4,) and Henning , 
r agreement dated A pril 27, 1892, conveys a 1 
terest in the claim to Stephen H. Litt e. 
rest so conveyed was both an interest in
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andiii its proceeds, (p. 94.) Certainly Talyor could, 
in respect of his three-quarters’ interest, recover 
nothing. His own fraud would prevent it. W ou ld  
it be tolerated for an instant in a court o f equity, 
that a fraud-doer desiring to profit by his fraud 
could, without other consideration than an agree-
ment to testify to his fraud, acquire the claim from 
the person defrauded, and then bring suit in that 
person’ s name for his own benefit? It is a funda-
mental axiom that he who comes into equ ity  must 10  

come with clean hands. Taylor certainly could not 
recover. And if he could not recover, how can 
Little, who became the voluntary assignee o f T ay-
lor’ s interest with notice, and who was, in fact, the 
contriver and manipulator o f the whole business ?
Is it not certain that the claim to recover on the 
ground of fraud became extinguished the moment 
it got into the hands o f the fraud-doer, and that 
Little could not, by taking an assignment o f  Tay-

Second. The above considerations lead up to my 
second proposition, that the prior suit in equity 
brought by Henninger against" Heald for the same 
cause of action is a bar to recovery in this suit.

e suit was brought by Henninger in pursuance of 
 ̂eabove-mentioned agreement between himself and

lor’s title, revive it ? 20

403
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interest in the hands o f Taylor was not recoverable 
or wa3 extinguished — then Henninger represented 

the whole subsisting claim . Moreover, the decree 
recites that the Court gave the complainant, Hen-
ninger, an opportunity  to amend by adding Taylor, 
and then proceeding with the trial, and that Hen-
ninger refused to amend. It further recites that 
com plainant’ s counsel then asked that there should 
be a decree o f  dismissal without prejudice, and that 

1 0  this was refused. So there was a full opportunity 
given to every one to be heard on the merits. A 
decision, in one proceeding, where opportunity is 
atforded to try the case on its merits, is a bar to sub-
sequent proceeding for the same cause of action.

Bigelow on E stoppel, p. 58, 5 th Ed.
The Bellcairn , 1 0  P. D. Rep. 161.
D urant v. E ssex  County, 7  W all. 107.
D urant v. E ssex  County, 10 1  U. S. 555.
Walden  v. B od ley , 14 Pet. 156.

20
Third. The complainants are not in a position 

to restore the status-quo ., Henninger, through 
whom also Little claims, having conveyed away the 
Blanchard property, 'and not being able to procure 
its reconveyance.

The com plainants allege in their bill that Hen-
ninger, having becom e financially embarrased, one 
M ary R . H. Meyer, claim ing to be the assignee of 
said mortgage, obtained a judgment for the prin- 

30 cipal and interest thereon, amounting to $3,924, in 
the Court o f  Common Pleas o f Monroe county, 
Pennsylvania, under which the property was sold, 
and bought in by  said assignee, and that the prop-
erty had, therefore, passed beyond the control of 
the complainants, (p. 12, 1. 30, et seq.) But the 
proof was that Henninger had obtained a deed for 
the property on December 19, 1889, and had con-
veyed it to his father on December 22, 1889, (p. 279,) 
who had paid him therefor, in  cash, the sum of 

40 $3,000, (p. 8 6 ,) this sum being realized for it over
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and above the mortgage encumbrance, (p. 279.) The 
Vice Chancellor finds (p. 62, 1. 16,) that “ the e x -
change was fair, and the consideration o f the one 
parcel of land for the other, including the boot 
money, was fair and reasonable.”  There is abso-
lutely no evidence to the contrary. (See H eald’ s 
testimony on pages 179, 180, and 181, 1. 1 .) The 
proposition contended for, then, is, that although 
Henninger got for the M cCoy farm a fair equivalent 
in the Blanchard place, which he thereafter volun- 10 

tarily disposed o f for a cash consideration, and 
although he neither offers to restore nor is able to 
restore the property thus sold by  him, he m ay yet 
claim the McCoy farm or its value from the P ort 
Reading Railroad Company and Gordon Chambers, 
who have already paid for it more than it is worth, 
and in good faith gone on and im proved it. In 
other words, the claim is that equity  demands that 
after having already received one fu ll equivalent 
for his property, he should, not on ly  as against the 2 0  

party who has, as he says, defrauded him, but also 
as against innocent purchasers, receive a second 
equivalent, which is to be further increased by  the 
value of the improvements put upon it before the 
commencement of this suit. I venture to assert 
that so monstrous a claim has seldom been asserted 
in a court of equity.
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Not only are the complainants in no position to 
sue—the title o f the Port Reading, Gordon Cham-
bers and the Jardines is unassailable. It ante-
dates the title of Henninger and is superior to it 
It is derived nnder the mortgage given fo.the Jar 
dines by Anson B. Moore, a former owner, on An-
f-ti8* 4’ I886, (P- 280’ 1  20-) Henninger acquiring |m 

10 ti e o the equity o f  redemption subsequently. The 
foreclosure bill was filed after Henninger and Heald 
had entered into their agreement o f  exchange, but 
before the deeds passed. It is not pretended that 
the decree made on M ay 2 1 , 1890, and the sale 
thereunder, did not effectually foreclose Hen- 
ninger’ s and H eald ’ s equ ity  o f  redemption. Thomas 
Jardine purchased at this sale in July, 1890, and 
on A pril 30, 1891, conveyed one portion of the farm 
to the Port Heading Railroad Company for the con- 

20  8ideration o f $12,000, and the other part to Gordon 
Chambers for the consideration o f $10 ,000.

The proposition fo r  which the complainants con-
tend is th is : A fter Heald had acquired the legal 
title from  D upuy, to whom Henninger had con-
veyed, his attorney made a verbal agreement with 
the attorney o f the Jardines at the time of the 
sheriff’ s sale, to the effect that if  Heald’ s attorney 
would not insist upon his right o f adjournment, bat 

30  allow  the property to be struck off and bought by 
Thos. Jardine, he (Jardine’ s attorney,) would agree 
that at any time within thirty days Heald might 
redeem for the sum due upon the decree and sheriff’s 
costs, (p. 156.)

The contention is that this agreement enured not 
only for the benefit o f Heald, on whose behalf it 
was made, but also for the benefit of Henninger. 
And that having once been made not only did 
Heald become incapacitated from rescinding or 
m odifying it, but that contrary to its express pro-40
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visions, which limited the right to thirty days, it 
still continues to exist for the benefit o f  Henninger.

It is difficult to understand on what principle this 
agreement could exist after Heald put an end to it, 
as he did when he joined with the Jardines in con -
veying his right (such as it was) to Chambers, for 
the use of the Port Reading Company, (Ex. P . R. 
10, p. 280,) on April 26, 1892. A nd this deed was 
made, too, before the present suit was commenced, 
by the filing of the bill on June 14, 1892. It is 
manifest that Henninger has, from the beginning, 
been claiming in hostility to Heald. Heald has 
never been acting for Henninger’ s benefit. He has 
always been acting for himself alone. The principle 
applied in the case o f C row ell v. H o sp ita l o f  St. 
Barnabas, 12  C. E. Gr. 654, seems directly appli-
cable. Says Mr. Justice D e p u e  in this C ourt: “ The 
doctiine of the Court o f Chancery is that as a gen -
eral rule as to strangers to the contract, who are 
also strangers to the consideration, the parties may, 
at their pleasure, abandon it and m utually release 
each other from its performance, and upon such re-
scission and abandonment, the contract is com- 
petely at an end and thereafter cannot be en- 
orced.”  Here Henninger was both a stranger to
e contract and a stranger to the consideration. He 

was a stranger to the contract for he did not appear

„  ® ¡K !’ a?d he did not aPP]y for an adjourn- 
I alld. 16 dld nof secureany stipulation from the 
vnn J?eS la lS âvor’ and he was a stranger to the 
waiver consideraiion was merely a
M ore ° ,^ea d s  l l g h t  t o  h a v e  the sale adjourned. 
“ T u l  P I f "  ° f rested exclu-
and L »r , ' ? ea<’ and the ri8ht »se lf was a new 
rightof V° nP’ ilrisin«  long after the alleged
properties h"!!1'® ?' f°  a rescissi0"  ° f  theexchangeof
i ,r i b rrr• Wonid H not *»•
and ¿t  M,„ 1 °  l' 0 '  that Henn'nger conld stand by 

" le ' 'urde"  «  Performance fall npon Heald,
4(

1 0

20

30

4
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and then wait until it cou ld  be seen whether Heald’ s 
venture was profitable. I f it was, Henninger would 
claim the whole benefit o f the transaction ; if it was 
not, he would have nothing to do with it.

In the second place, there has been a formal ad-
judication on this alleged right. A fter Jardine had 
taken title from the Sheriff, he contested Heald’ s 
claim that he was entitled to redeem. Heald 

IQ thereupon filed a bill against the Jardines to com-
pel the specific perform ance o f the agreement. The 
Jardines answered and the case went to a hearing. 
The V ice  Chancellor states that he filed conclusions 
sustaining com plainant, (p. 60,) but that the Jar-
dines subsequently procured a decree dismissing the 
b ill (p. 61.) (See this bill, answer and decree in 
supplem ental exh ib its.) This, the Vice-Chancellor 
says, “ left the title o f  the premises absolutely in 
the Jardines.”

20

40

The matter then stands thus : Henninger’ s right, 
i f  it existed, was a right to have from Heald, or his 
grantor, D upuy, a reconveyance o f the equity of 
redem ption o f the M cCoy farm. This equity was 
foreclosed by  the sheriff’ s sale. A t that sale, how-
ever, a new right arose, (assuming that the verbal 
agreement was not void, as being in contravention 
o f the statute o f  fraud,) in Heald. This new right

!eald sought to enforce in the Court of Chancery, 
hich decreed against him, and so forever extin- 
aished it. W h ere , then, is the right of Henninger 
i the land ? It is possible, as the Vice-Chancellor 
as decreed, that he might follow so much of the 
rice as came into the hands o f Heald, thoug 
link this is more than doubtful, but what Pos®1 

iterest can he claim in the land, in the tee 
) o f  the decree o f foreclosure, which adju ges 
le equity o f redemption, to which alone ennin , 
id  title, is absolutely barred and foreclosed ; an 
i) o f  the decree in the second suit, dtsm
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Heald’ s bill, after hearing on the merits. N either 
of these decrees is attacked in the present b ill and 
both stand unimpeached and unim peachable.

In the third place, the weight o f  the evidence is, 
without any reference to the state o f  the record, 
that Heald, finding he could not within the thirty 
days raise the required sum with which to redeem, 
abandoned the option and told the Jardines they 
could go on and sell. The Jardines so testify, (p.
219, 1. 1 1 ; p. 230, 1. 5,) and Savage, who had pre- ^  
viously testified that within the thirty days he had 
tendered the money and demanded a deed, (p. 157,) 
was not recalled to contradict them.

The Jardines purchased at the foreclosure sale 
without any notice o f Henninger’ s claim, (p. 218, 1.
13.) As to this there is no contradiction. In point 
of fact, Henninger himself did not know  that he 
had a claim until months after, when he learned it 
from Taylor, in the manner I have described. A s 20 

to Henninger, therefore, Thomas Jardi ne was a 
ona fide purchaser for value, without notice.

Voorhes v. W estervelt, 16 Stew. p. 644.
16 A m er. & E n g . E n c y . L a w , p. 831.

But if Jardine was entitled to hold the land as 
sue l a purchaser, the Port Reading Com pany and 
chambers were likewise entitled to do so. I cannot 
nnd in the record any evidence that the R ailroad 

onipany or Chambers had notice o f  Henninger’ s
r i ! 11! 11 they took title from Jardine on A pril 

> , (page 280.) Henninger had com m enced
8 suit against Heald alone, before then, but the

and^n!” 611̂  ^  against the railroad com pany 
b„; « T he? :  WaS not filed until October 7, 1891 ; 
can«« n • ,dld 11 would make no difference, be- 
Duroha -18 6 emeni,ary law that a person with notice 
title r° m ° ne wlthout notice, acquires the
notice gr.antor and takes unaffected by the 

le deed fr °m Heald was not obtained
4(



1 6

until A pril 26th, 1892, but it seems clear that at 
that time Heald had no title, and if the railroad 
paid him anything, it was merely because it deter-
mined in good  faith to carry out an agreement with 
him entered into long before, and at a time, too, 
when neither party had notice o f Henninger’ s claim. 
(See agreement with Byers, the com pany’ s agent, 
dated A ugust 8 th, 1890, p. 216 o f Case, and note 
that it was the Byers’ transaction which induced 

1 0  H eald to attempt to exercise the opinion that lie 
had acquired from the Jardines.)

I l l
Henninger’ s right to rescind the sale has been lost 

b y  la ch es. He knew o f  the alleged fraud, at least 
as early as January, 1891. He did not commence 

20  suit against Heald until March 30, 1891. His sup-
plemental b ill against the other parties to this suit 
was filed October 7, 1891. In that suit under the 
leave granted by  the Court, he had leave to amend 
by adding Little and T aylor as co-complainants, and 
try the whole case on its merits. This he re 
fused. He, without any necessity, put all the par-
ties to the annoyance and expense of another sui, 
w holly  unnecessary, and this suit he did not com 
mence until June 14th, 1892. Is not this laches- 

30 W ill  the Court say that the institution of the io 
mer suit, coupled with the vexatious refusal to pr 
ecute it, is any excuse for the delay in 

■ th is  su it?  I submit, that if there ever' W&s -  
to which the doctrine o f la ch es  should ie PP ’ 
it is this. It is utterly and thorough\y ™  
conscionable. The Vice-Chancellor, 1 jg0

he finds fraudulent conduct in Taylor, 
that Henninger got a fu ll equivalent or 
A lthough  Taylor now  asserts that he h «  n ^  

40 in the result o f the present suit, hi
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conduct are not such as to warrant us in placing 
much credit on his statement, and it is undeniable 
that it is largely speculative and that the title to 
bring it has been conferred by  the fraud-doer 
himself.

I Y .
I have thus far presented the argum ent from  the 

standpoint of the Vice-Chancellor, who finds that 
the original bargain between Henninger and H eald 
was affected by Taylor’ s alleged fraud. I submit, 
however, that the weight o f the evidence is against 
the complainants on this point also. The V ice- 
Chancellor thinks that there was a corrupt agree-
ment between Taylor and Heald, which rendered 
the exchange voidable (p. 62.) This agreement, as 
the Vice-Chancellor finds it, was that Taylor was 
to have one-half of the profits o f  a resale o f the 
McCoy farm. It was only corrupt in that it was 
concealed from Henninger. But the vital point 
here is the time of the m aking the agreement, for 
it is manifest that if it was made, as H eald says it 
was made, (p. 197,) after the delivery o f  the deeds, 
it was absolutely unobjectionable

I submit that Heald’ s statement is, on its face, 
more reasonable than Taylor’ s. (See H eald’ s ac-
count, p. 198, and Taylor’ s account, p. 119.) But 30 
aside from this, there is in Taylor’ s statement 
nothing to show that the agreement between them 
preceded or was contemporaneous with the m aking 
of the agreement of November 16, (p. 253.) The 
latter agreement having once been made, each party 
was bound to its performance, and the agent’ s atti- 
ude toward his principal became o f no consequence.

I submit that the question, (p . 119, 1 . 2 0 ) :  ‘ ‘ W as 
thcie any agreement between you as to what should 

done with the McCoy place after the exchange 40 
5
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was m a d e ? ”  relates, and was understood by the 
witness to relate to the delivery o f the deeds. The 
answer, ‘ ‘ Yes, s i r ; we were to advertise it and try 
to sell it, and whatever we received for it * * * 
after the Jardines were paid, we were to divide the 
balance equally ,”  plainly referred to that period of 
time when the dom inion over the property was 
such that they were in a position to sell and receive 
the money, i .  e. to the time o f the delivery of the 

10  deeds and not to the time o f the delivery of the 
agreement o f  exchange. But it was vital to com-
plainant’ s case that the agreement between Heald 
and Henninger should have preceded the latter, and 
this does not appear. A t all events the question and 
answer are am biguous, and on this point, which lay 
at the foundation o f the complainants’ recovery, 
there should have been no doubt. On their own 
showing, therefore, it seems to me the complain-
ants have not established a right o f recovery.

” 0 A s to the allegation o f fraud in misrepresenting 
the am ount due on the mortgage, that is too frivo-
lous for consideration. It is demonstrated that 
while the mortgage was drawn for $3,600, only 
$3,000 was from the beginning due or could have 
been recovered thereon, (p. 168.) Henninger, al-
though he admits he knew o f the amount of the 
face o f  the m ortgage three months after the sale, 
(p. 83, 1 . 8 ,) never com plained o f it, for the obvious 
reason that he must have also known that it stood 

^  as security for $3 ,000 , the precise amount named 
by the parties at the time o f  the exchange. The 
present com plaint is obviously  au afterthought.

I subm it that the decree o f  dismissal, so far as 
concerns the Port R eading Company, Chambers 
and the Jardines, is obviously  right, and that there 
should be as to them an affirmance.

F R E D E R IC  W . STEVENS.

40  N ovem ber Term, 1895.







On appeal from 
the decree of 

the Chancellor.

Statement o f  C om p la in a n ts ’ Case.

I In the month of November, 1889, W illiam  R. H en- 
ninger of Allentown, Pennsylvania, was the ow ner o f  
a farm situated in Middlesex County in this State, c o n -% 
taining eighty-six acres and know n as the M cC oy 
parm. The farm was subject to a m ortgage for $5,000 
fceld by the defendants Thomas Jardine, Freeland 
iardine and Margaret E. Jardine o f R ahw ay, N . J ., 
Ivho were pressing Henninger for paym ent. H e em -
ployed one Josiah Taylor, a real estate agent o f  the 
City of New York, to sell the farm. In  some way the 
patter came to the knowledge o f  the defendant Charles 
| also a real estate agent, having an office
I n same building with Taylor— w ho represented 
Pjmself to be agent o f one Abraham  D upuy, w ho as 
¡Mead alleged was the owner o f  a property situated in 
Pennsylvania and known as the Blanchard place— and
proposed an exchange o f the Blanchard place fo r  the 

■•McCoy farm.

lor Tren̂ nger had no acquaintance with either T aylor 
■Aft ^  an  ̂ r̂us êd negotiation entirely to  Taylor.
| r consi(lerable negotiation an agreem ent was en-

[Between W i l l i a m  R. H e n n i n g e r  et a l.,
Appellants,

AND

[Ch ar l e s  E. H e a l d , T h o ma s  J a r d i n e , 

F r e e l a n d  J a r d i n e  et als.,
Respondents.

f
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tered into dated N ovem ber 16, 1889 (p. 253), by which 
H enninger agreed to  con vey  the M cCoy farm to Abra-
ham  B. D upuy, fo r  w hom  H eald professed to act as 
agent, and to  receive in paym ent a conveyance of the 
Llanchard place subject to a m ortgage as stated of 
S3,000 bearing five per cent interest— Henninger pav-
ing also $400 difference.

The deeds were delivered about the 21st or 22d of 
D ecem ber, 1889, and H enninger paid $300 in cash and 
gave his note for  $100. H e also paid $66, which he 
had received fo r  the rent o f  the McCoy farm up to 
A pril, 1890. H e also gave to Taylor his note for his 
commissions o f  $100. Out o f the $300 Taylor received 
$75, and also $33 out o f  the $66 (pages 119 and 188).

In  the month o f N ovem ber, 1889, after the agree-
ment was made between Henninger and Heald as 
agent o f  Dupuy, the Jardines commenced proceedings 
to  forclose their m ortgage, the bill being filed Novem-
ber 23d, 1889 (p. 279), the decree was made May 21st, 
1890, for  $5,539.16, with costs $110.29 (p. 25), and the' 
farm  was sold under the decree by the Sheriff of 
M iddlesex County in July, 1889, to Thomas Jardine, 
who acted for his brother and sister also, for $4,0C0. 
That sale was made by consent o f Heald by his at-
torney for  that sum (p. 156), under an agreement that 
H eald, to whom  the equity o f redemption had been 
conveyed by D upuy June 14, 1890 (p. 256), might re-
deem  the property by  paying to the Jardines the 
am ount o f  their decree with interest and their costs at 
any time within thirty days after the day of sale. 
W ithin the th irty days the money was tendered and 
a deed demanded and refused (p. 41 and 157).

Heald at once (A ugust 15, 1890) filed his bill against 
the Jardines to en force the agreement for redemption 
and that cause was heard in or about the month of De-
cem ber, 1890, but was not decided until March 26, 
1891.

In the month o f  J an u ary , 1891, Taylor and Heald 
having fallen out (as rogues sometimes do), Henninger 
was inform ed by  T aylor (p. 85) that while he in mak-
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ing the contract for the disposition o f the M cC oy 
farm professedly acted as his (H enninger’ s) agent, and 
Heald acted professedly as agent for  D upuy ; in fact, 
they had acted in concert and under an agreem ent 
between them to squeeze what m oney they could out 
of him and divide it between themselves-—to take the 
title to the McCoy farm in the name o f  D upuy, who, 
Heald said, was impecunious and would hold the title 
subject to his (Heald’ s) order ; that they would then 
unite their ®*4eKs to sell the M cC oy farm and would 
divide equally whatever amount m ight be realized 
over the Jardine mortgage (pp. 118,119).

As the Jardines held the title at that time un-
der the foreclosure sale, and H enninger could only 
reach it through the agreement bet ween the Jardines 
and Heald, and would depend on the decision o f  the
suit then pending to enforce that agreement, Hen-
ninger delayed all proceedings until that decision was 
announced on the 26th March, 1891, and on the 30th 
March he filed his bill against Heald, claiming the 
right to rescind the conveyance of the McCoy farm to 
Dupuy by reason of the fraud practiced on him by 
Taylor and Heald, claiming also the benefit of the 
agreement made by Heald and the Jardines, giving to 

eald the right to redeem the farm, and claiming also 
the benefit of the proceedings in the suit of Heald v. 
Jardines.

Before any decree was signed in that suit (H eald v. 
Jardines), but with full notice to them o f H enninger’s 
cairn and of the filing o f his bill against H eald to 

orce is cla im , the Jardines sold and conveyed  the 
i J  arm to the Reading Railroad Com pany, 

and° 100+1 one Part °T the farm  to  themselves
That ° i 6 °^ ier the name o f G ordon Chambers, 
anrl Sa 6 WaS comPleted by the delivery o f  the deeds 
(PP ? yrn n̂t ° f the money  on the 12th M ay, 1891 
tog to th&n t  ComPany a  ̂ ^he same time g iv -
anin«t 6 aic^nes an agreement to indem nify them
then npn!r y deCree in the Heald suit, o r  any other suit 

^ng, or which might be thereafter instituted
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b y  whom soever instituted and arising out of Heald’s 
alleged right o f  redem ption (p. 261).

These conveyances having been discovered a sup-
plem ental bill was filed by  Henninger, making the 
R ailroad Com pany and Chambers defendants, October 
7th, 1891. That cause came on  for hearing in April, 
1892, before V ice-C hancellor Bird, when it became 
manifest by  the exam ination o f  Taylor that he was 
interested in the suit and was a necessary party. Per-
mission was given to amend by making Taylor a party, 
but believing H enninger would be greatly prejudiced 
by such an amendment a dismissal was granted, March 
15. 1892 (see bill, & c.).

In the meantime T aylor ’s alleged interest was sur-
rendered to H enninger, and this bill was filed June 
14th, 1892 (p. 254).

The com plainants claim  that by reason of the fraud 
practised on H enninger by Taylor and Heald he is en-
titled to have his conveyance o f the McCoy farm 

'rescinded ; that they are entitled to avail themselves 
o f  the agreem ent m ade by Heald with the Jardines 
for  the redemption o f  the farm  on payment to them of 
the amount o f  their decree with interest and costs; 
that they are entitled to  the same relief as against the 
P ort R eading Railroad Com pany, Gordon Chambers 
and Ferdinand E. Canda, because they purchased with 
full notice o f  H enninger’s claim.

The learned V ice-C hancellor w ho heard the cause 
sustained the charge o f  fraud by Taylor and Heald, 
and in his dceision says (p. 62) :

“  In the first place I find that there was a corrupt 
‘ ‘ agreem ent between Taylor, as the agent of Hen- 
“  ninger and H eald, which rendered the exchange 
“  voidable, and justifies H enninger in asking for a re- 
“  scission.”

But while he held that Heald was bound to account 
for  the m oney received, in taking the account e 
charged him with on ly  $4 ,530.10, from which he de-
ducted $3,000 received by Henninger from sales of t e
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Blanchard place, with interest from  D ecem ber 25, 
1890, p. 74, while the evidence shows that there was 
paid to Mr. Savage, as H eald ’ s attorney, $9,060.20 in 

! April 1892 (p. 244).
He also held that the Jardines, by the sale under 

the decree of foreclosure, and a decree entered in the 
suit of Heald v. Jardine by consent, A pril 22, 1890, 
obtained an absolute title to. the M cC oy farm  ; that 
they were (if I correctly understand him) bona fide 
purchasers), and being such the P ort ^ p a d ii^ g a ilr o a d  
Company and Chambers having taken tbea^. botfo from  
a bona fide purchaser, could not be held liable, though 
they purchased with notice o f  the fraud (p. 66), and as 
to the Jardines and the other defendants he dismissed 
the complainants’ bill.

In both these matters we respectfully insisted the 
learned Vice-Chancellor erred, and from  his decision in 
regard to them we have appealed.

I .

l'he question which underlies this case is whether 
Taylor was employed by H enninger to dispose o f 
his farm and whether he and H eald, w ho pro- 
essed to act as agent for Dupuy, entered into an agree- 

went such as is charged and really procured the title to 
Henninger’s farm by means o f it.

The agency of Taylor will not. and never has been 
isputed, nor can it be pretended but that H eald pro-
sse to act as agent for Dupuy. (The contract, 

Exhibit 1, p. 253.)

Henninger’s Ev., pp. 80-86.
Heald’s own Evidence, p. 180, and his an-

swer, p. 21.1 
Taylor’s Ev., p. 1J2.

rni
',ar^ n between them is conclusively 

^  by Taylor’s evidence, pp. 113, 118, 119.
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On page 118 he was asked : Q. W hat was the agree-
ment between you and H eald at the time ?

A . * * * W hatever was received from
H enninger in m oney, and in the farm, was to be equal-
ly  divided betw een us.

Page 119. H ow  much m oney was received ?
A . $300 was deceived.
Q. A n d  subsequently how  much ?
A . $66,
Q. W h at became o f  the $300 ?
A. Mr. Heald took the check and. collected it and 

took  out $225 and gave me $75.
Q. That is, as I understand you, he took out $150 

and half the rem ainder ?
A . Y es, sir.
Q. A n d  gave you  $75 ?
A . Y es, sir.
Q. W h at was done with the $66 ?
A . I  received it b y  express and gave Mr. Heald half 

— the half o f  it, $33.
Q. (H anding the witness a paper.) Is that the en-

velope that enclosed the $66 ?
A . Yes, sir ; that is the envelope. (Marked Ex. 13.) 
Q. W as there any agreem ent between you as to 

what should be done with the M cCoy place after the 
exchange was made ?

A . Y es, s i r ; we were to advertise it and try to set 
it and whatever we received for  it after Mr.—
the m ortgagees—--------

Q. H eald ?
A . .No, sir ; the parties who held the mortgage.- 
Q . Jardine ? -
A . Y es, sir ; after the Jardines were paid we

to  divide the balance equally. ,
Q. W as that agreem ent reduced to writing

tim e ?
A . N o, sir. , McCoy
Q . A t  whose direction was the title to

place made to D upuy ?
A . B y Mr. H eald ’ s direction.
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Q. Was there any reason given for that by H eald ?
A That he was to hold the title until we done 

something with i t -u n t i l  I  sold it,, or the m ortgage 
was foreclosed— until it was sold.

Q. Subject to your order ?
A. Yes, sir. ' \
This is positive proof o f the corrupt bargain, and 

that it was at least partially carried out by  a division 
of the money which they had squeezed out o f H en-
ninger. _ \ ^ -  „ « > / :

But the evidence is unanswerable w hich is presented 
by the exhibits and by H eald ’ s ow n evidence. It  
shows Heald to have not only been cognizant o f the 
various communications between H enninger and 
Taylor as his agent, but it shows that they conspired 
together as to the answers.sent to  H enninger and the 
way in which the pressure was to be put on him, 
Heald himself dictating leUers to^ JHe^ininger and
answers to his letters a n d  telegram s to T aylor.

A
Look at Exhibit N o. 11, p. 257.

This is a letter from H enninger to T aylor, dated 
Nov. 8,1889, in reference to the proposed exchange o f  
bis farm for the Blanchard place.

A l l e n t o w n , P a ., N o v . 8, 1889.

J. W . T a y l o r , E s q .

“ Your letter received. Get your broker to  assume 
1 the interest, &c., due and I am agreed to make a trade 
“ if we cannot do better. I  will then lose at least 
‘ $3,000 cash money, besides the M onroe C ounty will 
be of no value to me at all as it is too  much out of 
the way entirely, but rather to  see m ortgage fore- 

ft c ôsed will make the trade. Y ou  see the broker and 
u w*re me ^ he will accept. I shall then have deed 
u so that we can fix up the w hole business when 
M come over- The Monroe County property is not 
M Worfh more than $5,500 to $6,000, w hile m y prop- 

e y if in hands who are in with speculators w ill
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“  bring $ 10,000 without trouble. I this morning 
“  struck a prominent banker who if I am forced to will 
“  place a $5,000 mortgage at 5% on McCoy place and 

pay off Jardine, but rather than have more trouble 
*- about it, will make the trade as stated before. In all 

probability I cannot leave home before Wednesday 
•‘ next week. * * * A ll I ask of you is to strike a 
“  bargain with Blanchard’s broker to assume the inter- 
“  est, &c., due, and I am agreed to make a trade when 
“  we will determine what course to pursue with the 

W ater Gap property afterwards. Wire me after 
“  you  get to term s.

“  Resp. Yours,
“ W. R. H e nning e k .”

That letter, as appears by an indorsement, proved to 
be in Heald’s writing (p. 117, line 10), and not denied 
to be so by him when examined as a witness, was 
opened  by him and he wrote thus :

“  I  opened this letter. I  have to go away. You 
“  better write him, it is impossible to do any better 
“  than you wrote him, &c.

(“  Signed) C. E. Heal d.”

N ext is E xh ibit 8, page 255, a telegram addressed to 
Taylor and received by him (p. 115, line 39). It is 
dated N ov. 11, 1889, and is as follow s:

“ Am  agreed to pay three hundred, make trade on 
“  that basis. W ire results.

“  W. R. Henningek.”

Look again at Exhibit No. 9, p. 255, proved by 
Taylor, p. 116. This is a letter dated N e w  York, 
N ov 11, ’89, and is as follows :

“  J. Tay lo r ,
“  D ea r  Sir  :

“  I find there is due on the mortgage $383.33 or 
“  interest and $78.45 for taxes, making a total o , 
“  $461.78, as you see. N ow  you better wire H e n n in g *
“  lik e th is, $300 w ill not do, think 1  can make tra e or 
“  $400 if you  com e W ednesday. Answer-
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“ We will get him  to take the taxes on the B lan ch ard  
“ place $28, and trade this way, Jardines will not wait 
“ a day in foreclosure.

“  Yours,
“  C. E. H e a l d . ”

Again, look at Exhibit N o. 31, p. 270, dated N ov. 
13,1889, and read in Ex. p. 101 and 102 :

It was proved to he in  H ealdrs handw riting, p . 110, 
line 35, and it was not denied to he so hy H eald , when 
under examination as a w itness. This is the letter :

N e w  Y o rk , N ov . 13, ’89.
“  W. R. H e n n i n g e r ,

“  D e a r  S i r  :

“  I mred Vou on M onday that I could make the 
“ trade if you would pay $400 (instead o f  the $300 

you offered) and asked you  to answer, but have heard 
“ nothmg further from you. N ow  i f  you  w ish to m ake 

^  and 1 know it is a splendid deal f o r  you  to 
“ make, you will have to com e on at once and close it 
(UP’ f°r if aforeclosure suit is begun on you r farm, I 
“ don’t think you can then make the trade at all. I 
H a Party to see Shafer & Durand, and they said 
u woul(i bold ^  till Thursday m orning, when if 
((! e whole amount was not paid both p rin cip a l and  
K Uterest’ theJ would be obliged to  com m ence. So 
((you see there is absolutely not a day to waste. The 
„ 7 ner f  the Blanchard place is very indifferent 

u t e deal any way and unless I  hear fr o m  you. 

either b j  letter or telegraph, I  think the 
« fiP,0fe t ^  be * W ire im m ediately on re-
« oi thls what you will do and what day will be

“  Yours truly,
‘ *J . W.  T a y l o r ,

“  176 B roadw ay.”
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1 next direct attention to  Exhibit No. 30, p. 269, 
dated N ov. U , 1889, and purporting to be a letter from 
T aylor to M r. H enn in ger:

N e w  Y o rk , No v . 14, ’89.
W. It. H e n n in g e r ,

D e a r  Sir  :
“  Y ou r last telegram  received, and as you cannot 

“  com e till Saturday, I  will have time to reply by letter. 
“  I  have consulted the p a rties and a fter a long argument 
“  they w ill do this, and say if it is not done by Satur- 
“  day to  drop it. They will take $300 cash and
“  your note fo r  $125 for  six months at %
“  provided you w ill take the taxes on the 
“  Blanchard place, which are $28.00. I wrote you 
“  the taxes were paid but I  was mistaken as I now 
“  have the bill. N ow  this is the very best I can get 
“  them to do but it is possible they might do a few 
“  dollars better after you  get here Saturday morning, 
“  and you  m ay rest assured I  w ill do all lean to make a 
“  sa tisfactory deal fo r  you , but be sure and bring $300 
“  cash at least, as they w ill not take any mortgage, 
“  with all its form alities, & c., and no doubt you rather 
“  it would be this w ay. W h en  1 showed your telegram 
“ to them to-day they at first refused to do anyt mg 
“  m ore about it and said drop it, but after a time go 
“  them  to make above offer. You had better wl̂ e m 
“  as soon as you  get this if you will be here on a u 
“  day as unless I  knew  you  were coming 1 mig* y
“  away.

“  Yours, &c.,
“  J. W. Tay l o r ,

“ 176 B ’ way, Room 42f

This letter certainly would seem to manifest 
honest appreciation b y  T aylor o f his relatl° “  icion 0f 
ninger, and m ight well have lulled any 
his integrity on H enninger’ s part, i
had existed. ■ . » Taylor,

But when it is shown that thoug W ** name to 
it  MU, .nrittxn, tru H eaW . who signed la y « «
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it what is the inevitable inference as to  the nature o f  
the relation existing between them  in reference to  this

business .
It is not only proved to be in H eald ’s handwriting, 

which he did not either deny or attem pt to explain 
(p. 110, line 32 ; p. M ,  line 22, etc.), but a reference 
to Exhibit No. 7, p. 265, w ill show his ow n admission 
that he wrote the letter.

This Exhibit No. 7 is a telegram from  H enninger to 
J. W. Taylor, dated N ov. Ufth, 1889, as fo llo w s :

A l l e n t o w n , N o v . 14th, 1889.

J. W. ‘T AY LOU * *
176 Broadway N. Y .

Will allow four tw enty-five provided party ac-
cepts mortgage six months six per cent and exchange 
papers Saturday.

W . R . H e n n i n g e r

Evidently the letter above referred to, dated N ov. 
14th, 1889, was in reply to this telegram . In the 
letter Henninger is notified that the m ortgage w ill not 
h accepted,and he is asked to w ire T aylor at once, that 
he will be on hand on Saturday.

And in this telegram in H eald ’ s handwriting in 
pencil are the words

“ i  replied to this by letter. H e a l d . ”

To that letter of Nov. 14th, 1889, asking H enninger 
to wire at once that he would com e to N ew  Y ork  on 
Saturday, Henninger replied by telegram , dated

“  A l l e n t o w n , N ov. 15, 1889.
I- W. T a y l o r

Room 42,176 Broadway N . Y .
Will be at your office ten to-m orrow  relative to  

trade.
W . R . H e n n i n g e r . ”

See p. 110, lines 5 to  10. E xhibit N o. 5, 
p. 254.
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But again I  direct attention to Exhibit No. 10, p. 
256, a letter written by H enninger to Taylor under 
date o f N ov. 23, 1889. "  This is important for several 
reasons. It  incloses a check for $300, &c. It also 
tells T aylor that he w ill p a y  his com m ision next week,

 ̂ -But m ore im portant still is the fact that R edd had 
fu l l  know ledge o f  its contents, which is shown by his in-
dorsem ent on it in pencil as fo llo w s :

u Better w rite to H enninger that check is received, 
“  but as it is on A llentow n  Bank w ill have to wait till 
“  m oney is rec. before passin g deeds, note, <fec. Also 
“  say I have notified Shafer and Durand to hold up so 
“ far as H enninger is concerned as title is about to 
“  change hands, &c. I  have put the check in bank for 
“  collection.

“ (Signed) H e a i .d .”

This is proved to be in H eald ’s handwriting (p. 116, 
line 20), and H eald did not deny it or explain it when 
under examination as a witness.

The contract fo r  the sale bears date on  the 16th 
N ov ., 1 8 8 9 , E xhibit N o. 1, page 2 5 3 , an d  b y  it it ap-
pears that H enninger then gave his note fo r  the $300 
at fifteen days, which ^was afterwards paid by the 
check referred to in his letter o f N ov. 2 3 d, above men-
tioned, but the deeds were not exchanged as will be 
seen until about D ecem ber 21 or 22 , 1 8 8 9 .

I f  further evidence is needed to show the collusion 
we com plain o f  look at Exhibit N o. 12, p. 258.

This is a letter, or purports to be a letter from Taylor 
to H enninger, dated D ec. 2, 1889.

It states that the m oney for  the check has not yet 
been received ; that H enninger’s deed has been shown 
to  Heald, w ho ob jects to it and he must make a new 
deed, precisely according to  the contract, and then 
says :

“  Mr. H eald also finds that the farm is under a lease 
“  which runs to  A pril 1, ’ 90, and that rent at the rate 
“  o f  $200 per year has been paid up to that time.
“  think I can get him  to waive the matter of posses
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“ sion, although under the contract which says nothing 
“ about the farm being subject to a lease. You could be 
“ compelled to give possession, but he demands that you 
“ pay the rent for the unexpired term o f the lease which 
“ you have received, and which amounts, as he figures 
“ it, to $66.67, and this amount you will have to  send 
“ in cash with your new deed. A s  soon as received we 
“ can dose the whole m atter at once. I  am sorry there 
“ has been such delay, but as you  can plainly see it 
“ has not been the fault o f anyone here. I enclose

the deed you sent.”
The most significant fact connected with this letter 

is that it was not only written after H enninger’ s check 
had been received, but that it was w ritten  by H eald  
himself for Taylor to copy  and send to Henninger, 
which was done, p. 117, lines 20 to 40.

Surely, no man capable o f w eighing evidence can 
read these documents without instinctively saying to 
himself that Taylor and Heald were w ork in g  in co n -
cert for the attainment of some mutually desired end, 
in which they had a joint in terest; or else that T aylor 
was in the employment o f Heald.

No one could for a moment suspect that they were 
professedly representing divers*interests.

But even this does not com prehend all the evidence 
of collusion. Taylor says that out o f  the cash to be 
squeezed out of Henninger, Heald was first to  take 
$150 on some fanciful claim he made, and the balance 
was t° be equally divided, and that when the $300 
check was paid Heald retained the $150 and paid to
!m an(t that when he received the $66.60 he paid 

Heald one-half of it.

Page 119, line 1-12. '
Page 123, line 12-28.
Page 124, line 5-10.

tL °W’ ^ad every opportunity to explain
cha \ail0US matters which would seem to  be o f a 

ac er demanding explanation, but nothing, abso-
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lutely nothing, has been said by  him relieving in the 
least degree their condem ning character.

In his answer (p. 23), while he denies the existence 
o f  any agreem ent, pending the negotiations, that he and 
T aylor were to be jo in tly  interested in the McCoy 
farm, he denies also that any division o f the money 
paid by H enninger, or any part o f it, was made be-
tween them ; but he admits that by agreement be-
tween them  “  T aylor was to  r ec e iv e  $100 as commis-
s io n  out o f th e m o n e y s  that w e r e  paid.”

C o m m is s io n s  f o r  w h a t  ?  Out o f whose money paid ? 
Commissions are usually paid for services rendered. 
F or what service rendered by  Taylor were they 
paid ?

H is answer to bill filed by  Henninger against him 
M arch 30, 1891, discloses an agreement, I think, sub-
stantially such as we charge (p. 4) in the bill.

W hen  examined as a witness in his own behalf (pp. 
184 and 185) he gives his account o f  the transaction, 
and distinctly says he a g r e e d  to p a y  Taylor $100 if lie 
could in d u c e  H e n n i n g e r  to p a y  more boot (p. 185, 
line 8).

H e asserts that H enninger knew of the payment,
w hich H enninger denies (p. 238, line 35).

H e asserts that H enninger declined to pay Taylor 
commissions, w hich H enninger and Taylor both deny 
(pp. 121-123).

The p roo f is that H enninger gave Taylor his note 
fo r  $100, and in E xhibit H o. 10, p. 256, Henninger in 
his letter to T ay lor under date o f  Nov. 1889, dis  ̂
tinctly  says, “  Y o u r  c o m m is s io n  I  w ill  straighten next
w eek.”  i ,

That letter is com petent evidence against Hea > 
for  though addressed to Taylor it was handed to ea , 
and he dictated the answer to  it.

But if b y  any possibility any further evidence o ^  
alleged agreem ent is desirable, look at Exhibit o. >
p. 260 .

It is dated D ecem ber 21, 1889, and is in the hand-
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writing o f  Heald (he has not denied it), Ev., pp. 120 
and 121—and s ig n e d  b y  h im .

“ N e w  Y o r k , December 21, 1889.

“ Whereas on or about the 11th day of November 
“ of the present year, one William R. Henninger con- 
“ Veyed to A bra h a m  B .  D u p u y  the equity of redemp- 
“ tion in a certain piece of real estate known as the 
“ McCoy farm, situate in W oodbridge Township, Mid- 
“ dlesex County, New Jersey. Whereas one J. B. 
“ Taylor agrees to u se e v e r y  e ffo r t a n d  a d v a n c e  o n e -h a l f  

“ of all expenses d eem ed  n e c es sa r y  to effect a  sa le  o f  s a id  

“ farm. Now, therefore, I, Charles E. Heald, agent 
“ for said A braham  B. Dupuy, do hereby agree with 
“ said Taylor th a t in  c o n s id e r a tio n  o f  s a id  e ffo r ts  a n d  

“ expenses, as aforesaid, that u p o n  a n y  sa le  o f  s a id  

“farm said Taylor mav have and receive h a l f  o f  the  

“proceeds of said sale of said equity of redemption.
“ (Signed) Ch a r le s  E . H e a l d . ”

Now it is true J. B. Taylor is the wife of Josiah 
Taylor, but Heald in his answer says he supposed the 
agreement was w ith our agent Taylor (p. 24, line 30 ; 
P- 199 ).

And his attem pted  explanation of it consistently 
with his denial of any collusive agreement with Taylor, 
reveals the man. This agreement was not alluded to in 
the bill of complaint, and Heald and his counsel, not 
having all the papers before them when preparing his 
answer, thought they  strengthened his denial of the 
alleged parol agreem ent by referring to it and calling 
attention to the fact that while the contract of sale was 
dated November 16 th , this agreement was not made un-
til December 21st, apparently long after the exchange 
was made. And so, in his answer, p. 24, he says this 
agreement was made “  abou t a m o n th  a f t e r  s a id  e x -  
‘ change.”

^  Tay°r professed to have a buyer and “  w a n te d  

nwre than regu la r c o m m is s io n s  i f  h e c o u ld  se ll th e  

Jarm, and finally it was agreed “ that if he
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“  used every effort and advanced one-half of all 
“ expenses necessary to  effect a sale o f the farm that 
“  he should be paid one-half o f  the net proceeds as 
“ com m ission .”

I h e  date was evidently deemed to be v e ry  material. 
W hen Heald was under examination as a witness, p. 
197, he was asked by his counsel this q u e stion :

Let me ask you  this. The deed b e i n g  e xe c ut e d  
“ a n d  d e l i v e r e d , say, on the 23d day o f  November or 

w ith in  a fe w  days after that ; you  say there was no 
“  agreem ent or suggestion  after the a g re e m e n t between 
“  you and T aylor with reference to a sale o f  that 
“ p rop erty  at that tim e.”

M anifestly while the question is som ew h a t cloudy, 
what was meant was to assume that the deed was de-
livered on about N ovem ber 23d , and th a t there was no 
agreem ent betw een them prior to the com p letion  of the 
exchange by the delivery o f  the deed ; but that this 
agreem ent o f D ecem ber 21st was m a d e  a m onth after 
the delivery o f  the deeds. The witness so understood 
it evidently and his a n s w e r  to the question was No, sir. 
Then follow s the question :

“  Q. A fterw a rd s state i f  there was any such agree-
ment, and, if so, what was it ?

“  A . There was an agreement made made between 
“  him and I  on the 21st day o f D e c e m b e r  follow ing.”  

A gain , on p. 199, he was asked :
“  Q. Mr. T aylor swears that that agreement was 

“  signed m excution o f  an oral agreement had between 
“  you  and him p rev iou s to the sa le— previous to the deed 
“  to you , is that correct ?

“  A . N o, sir, it is not true. N o part of it is true.

, N ow  the value o f  this evidence was made to depend 
on the fact that this agreement o f Dec. 21st was made 
lon g  after the sale was com pleted by the delivery by 
H enninger o f  his deed to  Heald as agent of Dupuy 
and his acceptance o f  D upuy’s deed to him.
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Unfortunately for this ingenious theory the m em o-
randum in Heald’s handwriting on Exhibit N o. 10, p. 
256 shows that the deeds had not then been delivered , 
Nov. %3, 1889.

The Exhibit No. 12, p. 258, dated D ecem ber 2 ,1889 , 
in Heald’s handwriting, says the deeds had not been 
exchanged at that date.

See also answer o f the Jardines, p. 39.
See also answer o f P ort R . R . C o., p. 47.

And Exhibit No. 6, p. 254, which is the deed fr o m  
Dupuy to H enninger, is dated D ec. 19, 1889— was 
acknowledged December 20th before a N ota ry P u b lic  
in the City o f  New Y ork , and the certificate o f  the 
Clerk is dated December 21, 1889. (See original ex -
hibit.)

It will hardly be pretended, I  presume, that the 
deed was delivered therefore before D ecem ber 21st. 
And that is the date o f  this agreem ent between Iieald- 
and J. B. Taylor.

Thus is Taylor’s statement sustained that this agree-
ment was only made as evidence o f  the previous oral 
agreement or understanding between H eald and him -
self, as to their having a joint interest in the M cC oy  
farm after they should procure the title to be made b y  
Henninger to Dupuy.

Surely the evidence places the charge o f  fraud and 
collusion of Taylor and Heald beyond doubt. N o  other 
conclusion would consist with the written documents.

Such fraud on the part o f  both T aylor and H eald in 
reference to the mortgage on the Blanchard property 
as is proved and substantially adm itted, shows that 
neither of them was above perpetrating the despicable 
fraud upon which our bill is founded.

The agreement represented the Blanchard propertv 
0 e subject to a mortgage o f $3,000, bearing five per 

«ent. interest, while it was for $3,600 at 6 per ceht. 
said s attempted explanation, p. 183, is absurd on
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its face, and its truth is denied by both Henninger and 
Taylor.

H enninger’s ev., p. 82, p. 110.
Taylor’s ev., p. 115.

H eald not on ly  deceived H enninger as to the amount 
o f  the m ortgage he told  T aylor, to whom he had pre-
viously said, the m ortgage was $3,600, not to tell Hen-
n inger (p. 115, line 19), and he imposed on Henninger 
the covenant o f an impecunious man.

Certainly, the V ice  Chancellor was justified in find-
ing “ that there was a corrupt agreement between Tay- 
“  lor, as the agent o f  H enninger, and Heald, which 
“ rendered the exchange voidable and justifies Hen- 
“  tiinger in asking for its rescission ”  (p. 62).

I shall not attem pt in the least to extenuate Taylor’s 
conduct, or vindicate him. N o language which 
counsel lhay use can be too severe in its denunciation 
o f  his conduct. H is disclosure o f  the fraud to Hennin-
ger it is true was on ly made after he was advised he 
could not profit by it by his suit against Heald; never-
theless his evidence is fully  sustained by the written 
evidence, and by H eald ’ s ow n admissions. If the 
cause o f com plainants depended on his unsupported evi-
dence it may well be that adm itting himself to have 
been a p articeps crim in is  it would have little or no 
w eight, but, as I  have said, he is supported in every 
material statement, and I hazard little, I think, in the 
assertion that his evidence is not essential to complain-
ants’ recovery.

The on ly thing, w hich Taylor can have any credit or 
is his surrendering to H enninger all interest which e 
had bargained fo r  in case o f Henninger’s success.

The conveyance o f  the M cC oy farm having 
procured from  H enninger by the corrupt agreemen 
between H eald and T aylor, the law is too well set 
to  allow  o f  discussion that such fraudulent con . 
justifies H enninger in asking for a rescission o . 
conveyance,as against H eald, not only, but alsoaBai
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any and all persons who cannot claim to be Iona fid e  
purchasers without notice o f the fraud.

In addition to the numerous authorities cited by the 
learned Vice-Chancellor in shpport o f  that part o f  his 
opinion, 1 will cite without com m ent the fo llow in g  :

Condit v. Blackwell, 7 C. E. G ., 486, 487.
Wright v. Smith, 8 C. E. G ., 106.
Young v. Hughes, 5 Stew., 372.
Porter v. W oodruff, 9 Stew ., 174.
Fox v. McReth, 1 Leading Cases in Equity, pp.

156, 217, 238 and notes.
1 Perry on Trusts, Secs. 217 and 403.

The principles established by all the authorities are 
to the effect that loyalty and good  faith are cardinal 
duties which every agent ow es-to  his principal. v  "

That any steps taken by an agent w ith the purpose 
of securing a personal benefit to him self or a third 

I person without the knowledge o f  his principal are 
[ fraudulent and void.

That any action by an agent professedly for  his prin- 
I cipal in which the agent has himself an adverse inter- 
I est, or where he is representing or acting in the inter- 
I  est of the other party to the contract, is voidable at 
I  the principal’s option, irrespective o f  the honesty o f  
I the agent's intention, or whether or not the prici/pal has 
I  heervactually damaged thereby, because the rescission in 
I such cases is decreed not for the purpose o f  m aking 
I the principal whole, but from  considerations o f  public 
I policy.

Wardell v. U. P. R . R ., 103 U. S ., 651.
Marsh v. Whittmore, 21 W all., 178.
Davone v. Fanning, 2 Johns. Ch., 260.
E. S. Ins. Co. v. A . C. Ins. Co. , 138 N . Y . ,  

449.
Wharton on A gency. Sec. 715.
Hone v. Wallace, N otes to Lead. Cas. in E q.,

210.

owhere I think is the rule stated with m ore clear-
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ness and emphasis than by Justice Magie, in delivering 
the opinion of this Court in Young v. Hughes, 5 Stew. 
384.

“  The effect ” (he says of such fraudulent conduct 
as is here proved) “ does not depend on the question i 
“  whether or not the result was in ju riou s to the prim- 3 
“ pal .  The contract is affected by the misconduct of 
“ the agent from consideration of public policy, rather ' 
“  than of injury to the principal.

“  I t  matters not that t/iere was no fra u d  meditated 
and no injury done. The rule is not intended to be 
remedial of actual injury but preventive of the possi- ] 
bility of it.”

And the Court held that the m a tte r  o f  price was 
utterly inconsequential.

The learned Judge then cited and adopted the strong I 
language of Ld. Justice James in Panama, S. F. I. Co. | 
v. India Eubber Co., 10 Ch. Appeals, 515, 526.

“  According to my view of the law o f  this Court, 11 
“  take it to be clear that any surreptitious dealing be- j 
“ tween one principal and the agent of the other prin- 1 
‘ ‘ cipal is a fraud on such other principal cognizable in 1 
“ this Court. That 1 take to be a clear proposition and I 
“ I take it, according to my view, to be equally clear I 
“ that the defrauded principal, if he com es in time, is I 
“  entitled, at his option, to have the contract rescinded. I

So in Hesse v. Briant, 6 De Gr. M. & Gr-, 623, relie I 
was granted, although there was no pretence that t e 1 
principal had been injured. In fact he had receive I 
the full price he himself had set on the property.

The same was true in Everhart v. Searls, 71 Pa* t 
256 . . ,e

The law requires the most scrupulous fidelity on 
part of the agent towards his principal and wi n 
allow either the agent or any person in league wit 1BI| 
or conscious of his unfaithfulness, to profit by 1 • I

And to accomplish such result, though sue ^  
have not a single lineament characterising a r̂Uf ’neg. 
Courts have resorted to a fiction ahd held t e
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Liary of the fraud to be as to the defrauded principal 
a trustee in in vitu ip .
| Such a trust is manifestly contrary to any intention 
on the part of the fraud doers, and as Mr. P om eroy  
says, the “relation is raised by the doctrines o f equity 
¡for the purpose of w orking out justice. It  arises out 
jof the unconscientious conduct o f the alleged trustee.

Pomeroy Ecp Juris. Sec. 10, 44.

And Lord Chancellor W estbury, in R o lf v. G regory , 
4DeGex., J. & S., 579, says the term “  constructive 
trust” is used for the purpose o f describing the nature 

land extent o f  the rem ed y , and it denotes that the par-
ties entitled beneficially have the same rights and 
remedies against the fraud doer as thev would be en- 

[titled to against an express trustee w ho has fraud-
ulently committed a breach o f  trust.

The fraud of Heal'd and Taylor in procuring from  
[Renninger the title to the M cC oy farm constituted 
I Dupuy, even if he was a real interested grantee and 
[not a mere figurehead for Heald, what the law for 
[ want of a better name calls a trustee ex m alejicio fo r  
[ Henninger, if he saw proper to so regard him, and en- 
I titled him to a rescission o f the conveyance if he 
I sought it within a reasonable time after discovery o f  
I the fraud.

Whether Dupuy was an interested grantee or held 
|. the title for Heald, as Heald told Taylor he would (p. 

D2), or for Mary Pratt, is o f  no m om ent because 
lie (Dupuy) in June, 1890 (p. , ), conveyed the
property to Heald for a nominal consideration, and 
such conveyance was with the assent and b y  the 
direction of Mary Pratt (p. 192).

The law in such case, as stated by Mr. P erry , is 
that if the property comes back into the hands o f  the 
original trustee or into the hands o f  any one affected  
with the guilt o f  the original sale, he will he a trustee for 
t e defrauded party although the property m ay have 
passed through several innocent hands.

Perry on Trusts, Secs. 221 and 223.
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A bbott v. The Am er. C o., 33 Barb., 578.
Forbes v. H alsey, 26 1ST. Y ., 53.

N or has there been any undue delay on the part of 
H enninger in seeking relief from  the fraud. It was 
first disclosed to him by T aylor in January, 1891 (p. 
88).

A t that time Heald was prosecuting his suit against 
the Jardines (o f w hich m ore hereafter). His cause 
had been tried before and was being considered by 
V ice-C hancellor Bird, whose decision was announced 
M arch 26, 1891, sustaining H eald ’s claim as against 
the Jardines to a right to  redeem the lands on paying 
to  them the am ount o f  the decree foreclosing their 
m ortgage on these lands w ith interest.

On M arch 30, 1891, H enninger, whose claim to re-
lief w as-of little, if any value, unless H eald’s right of 
redemption was sustained, filed, his bill against Heald 
claim ing the benefit o f  the decision of the Vice-Chan-
cellor.

H e has pressed his claim persistently since that time 
as the proceedings on file in the C ourt of Chancery 
and referred to in the printed case fully show.

N or was H enninger, in order to avail himself of his % 
rights to repudiate the conveyance to Dupuy on 
account o f the alleged fraud practised on him by Tay-
lor and Heald, bound to  restore or offer in his bill to re-
store the Blanchard property, or that which he received 

for it when it was sold.
It is true • that the general rule is as stated by this 

Court in D oughten v. Camden Building and Loan 
Association, 11 Stew ., 5^ 4  cited by the Vice-Chan 
cellor, that in ordinary cases the party seeking to res 
cind a contract must put the other party in statu quo', 
but that rule is by  no means an invariable one.

Chief Justice Parsons says that while the 
rule requires a restoration o f  the other party o 
same condition thaj he would have been in if the con 
tract had not been made, yet where the 
cin d  springs fr o m  discovered fr a u d , there is a



tion to the rule, the defrauded party does not lose his 
Lght to rescind because the contract has been partly 
executed, and the parties cannot be fully restored to 
■their former position.

2 Parsons on Con., 277.

I Especially is this true where the action is against 
[subsequent purchasers with notice o f the fraud. “  In  
[such case,” says Mr. W illard, “ the vendor m ay dis-
affirm the sale and reclaim the property w ithout restor- 
I L  or offering to restore to the original purchaser the 
■amount paid, and such subsequent purchaser cannot 
¡setup as a defense that the plaintiff has failed to per-
form his duties to the original purchaser by returning 
the purchase money paid.

Willard’s Eq. Juris. M ar., p. 379.

I In Seylar v. Carson, 19, P . F. Smith (p. 81), the 
■Court held that where defendant purchased at Sheriff’ s 
[sale in fraud of an agreement with the defendant in 
[the execution to protect his interest, a recovery could 
[be had in equity against the purchaser w ithout tender-
ing a return of the amount paid b y  him as considera-
tion fora title under the Sheriff’ s deed.

That the rule requiring an offer to restore what has 
been received by the defrauded party is not an invari-
able one, I think, appears by the decision o f  our ow n 
¡Courts.

In Byard v. Holmes, 4 Y room , 120, the Court said :
! ‘ A party seeking to rescind a contract must put the 
opposite party in statu quo so f a r  as he is able to do 
r° —hit the Court also said that “  a contract may be 
\ avoided for discovered fra u d , although the fr a u d  doer 
jcannoi be put in statu quo.”

And in Guild, Exr., v. Parker, Receiver, 14 V room  
’ Court said the rule requiring restoration 

I means that the party must restore what he him self 
I received, and by force of the contract has under 
I '¿own control, citing, with evident approval, Ham - 
| n v' Peamock, 61 N. Y .,  153. In that case this
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Court said : “  A s between the receiver representing the 
cestui que trust, and a third person who has got pos-
session o f  the assets o f  the com pany by a voidable 
contract w ith the trustee, the rule o f tender does not 
apply. Otherwise the inability to make a tender of 
what was not in  the possession  o f the cestui que trust 
would often  preven t an action to recover property mis-
appropriated  by the trusteed'’ I f  this is the rule in the 
case o f a breach o f an express trust ex fortiori must it 
be so in the case of constructive trust.

A gain, in D ough ton %v. Camden Building and Loan 
Association, already cited, the rule is said to require 
‘ ‘ restoration as far as possible,”  u so far as practicable 
he must put the party in statu quo.”

A n d  in P idcock  v. Sw ift, 6 Dick., 408, Vice-Chan-
cellor V an  Fleet, after citing the foregoing case, said: 

But this,”  (i. <?., the rule requiring a tender) “ like 
all other rules o f  justice, must be so applied in the 
practical administration o f  justice as shall best subserve 
in each particular case the undoing of wrong and 
the vindication o f  the right.”

In this case restoration o f the Blanchard place was 
impossible, fo r  it fully appears by the case that long 
before the d iscovery o f  the fraud by Henninger he 
had sold the property for $3,000 to his father, who had 
conveyed it to Mrs. H enninger, subject to the mort-
gage, for  $3,600; and long before the bill was file 111 
this case that m ortgage had been foreclosed and t e 
property sold. (Exh. P . R., 3, page 299.)

See answer o f Port. R. R. Co., p- 8̂.
Er. o f  H enninger on Cross-Ex., p- 8t>-

The supplemental bill was filed October 7, 
and in their answer to it the Port R- R- C°- a ° | 
that before the filing o f that bill Henninger a , ^ 
reason o f  said foreclosure and sale, become una 
restore the Blanchard place. ^

It was not practicable, therefore, for him

restoration. the defend- j
N or was he bound to offer to account to tn
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ant for the $3,000 received by him on sale o f  the 
Blanchard place.

If he failed in his suit he would, o f course, retain 
that money, and if he succeeds the evidence clearly 
shows, indeed the decree o f the V ice-C hancellor shows, 
that he is entitled to recover much m ore than the 
$3,000.

In such case no offer to restore is necessary.

Hay v. Hay, 13 H un., 315.
Gould v. Cayuga-C o. N at. B k., 99 N . Y ., 

333-336.
Kley v. Healy, 127 N . Y .,. 555.

InKley v. Healy the reliance on the appeal was 
mainly that there had been a failure to allege any return 
of the money paid by the defendant to the plaintiff, and 
the Court said such failure, if  essential, m ight have been 
cured by amendment, but “ a m ore satisfactory an-
swer could be found in the principle that one w ho 
attempts to rescind a-transaction on the ground o f  fr a u d  
is not required to restore that w hich in  any event he 
would be entitled to retain. ’ ’

If, however, such offer was necessary in order to 
recover against Heald it should have been taken ad-
vantage of by demurrer, in w hich case the bill could 
have been amended.

It cannot, as Mr. W illard says, be taken b y  either 
the Jardme or the Port Reading R . R . Co. or Canda. 

Ue complainants were therefore entitled to  ov .

amount paid to w  Ferdinand E. Canda,
iac. u o ., tor the part o f  the farm  
conveyed to G ordon  Chambers (Exin ____ . '

p. 278) as stated in the deed 
nda, dated A pril 26, 1892, is

iX .
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On page 244 Mr. Savage says, “ the Canda people 
put in to m y hands $15^ 00  fo r  that tract, out of-which 
there was paid, he says, $6,369.80,”  the amount of the 
Jardine decree, with interest up to that time—which 
decree the Jardines had assigned to the P. R. R. Co. 
on the 12th M ay, 1891, when the whole property was 
conveyed to  that com pany and Chambers.

It  appears b y  the evidence that the $15,400 was paid 
to Mr. Savage and he settled for the amount due on 
the decree, which left on his hands $9,060.20, of which 
he says he was entitled to  one-half, which the Vice- 
Chancellor allow ed him on the ground that Ileald had 
in som e way conferred on M r. Savage an interest in the 
property which the Court was bound to recognize, and 
which, so far as Mr. Savage is concerned, was for some 
cause relieved from  the effect o f Heald’s fraud.

The learned V ice-C hancellor (p. 73) says that if 
Heald and Savage occupied towards each other the re-
lation o f  agent and principal, such allowance could not 
be made, but that Mr. Savage must be regarded as act-
ing entirely in his ow n behalf or on his own account in 
the arrangem ent with I lea ld .”

W hether or  not the V ice-Chancellor’s view is cor 
rect, must be settled by an appeal to the law and to 
the testim ony— both seem to me to have been gravely 
misinterpreted.

1st. I t  seems to me that to  permit Mr. Heald to im-
pose on this property any lien which could take it from 
under the effect o f  the fraud proved, except by a sale 
and conveyance to a bona fid e purchaser without notice 
is to disregard the acknowledged rule governing cases 
o f  constructive fraud.

N o  one can m aintain such a claim unless he can 
show a conveyance to  him o f the property, or some m 
terest in it, and that he has paid and not 
agreed to p a y , a valuable consideration, so t at
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cl ai m is n ot s u st ai n e d h e w ill s u ff e r s o m e p e c u ni a r y- 

l oss. T h er e m u s t h a v e b e e n a n a c t u a l p a y m e n t; a 

mere s e c urit y gi v e n f o r t h e p u r c h a s e m o n e y i s n o t s u f-

fici e nt.

P e r r y o n T r u s t s, S e c s. 2 1 7 - 2 2 1.
(  P I V / »

N o w t h er e i s n o p r e t e n c e i n t hi s c a s e o f a n y s u c h 

c o nve y a nc e, m u c h l e s s o f a n y p a y m e n t o f m o n e y b y 

Mr. S a v a g e u n til A p r i l , 1 8 9 2,  a n d t h a t m o n e y  w h i c h 

he cl ai m s t o h a v e p a i d  t o M r. P a r k e r w a s p a r t o f  

w h at he r e c ei v e d f r o m  t h e C a n d a C o m p a n y a t t h a t  

ti me ( p. 2 4 4 ). ■ •'

Eve n t h at s u m h e w a s u n d e r n o l e g a l o b li g a t i o n  t o 

pay, a n d t h e pr o p ri et y o f i t w a s a m a t t e r o f di s c u s si o n 

bet wee n H e al d a n d h i m s elf a t t h e ti m e o f  p a y m e n t.

Mr. S a v a g e s a y s, p. 2 4 5  :

By Mr. P a r k e r:

“ Q ues. Y o u s a y t h a t y o u a g r e e d t o p a y m e m v f e e s 

o ut o f t he J a r d i m  c a s e , o u t o f  y o u r o w n s h a r e t

A ns. Y e s, sir,

Ques. W as t h at y o u r a r r a n g e m e n t, o r d i d  y o u  t h i n k  
t h at j u st ?

A ns. W ell, it w a s di s c u s s e d j I  t h i n k i n  y o u r p r e s e n c e  

or  i n t he pr es e nc e o f M r. H e a l d, a n d I  t h i n k i t  w a s 
j u st a n d a gr e e d t o.

Ques. U n d e r t h e ci r c u m st a n c e s f

A ns. U n d er t h e ci r c u m s t a n c e s.

Ques. T h at c a m e o u t o f y o u r s h a r e ?.

A ns. T h at c a m e o u t o f m y s h a r e. ”

a r ef e r e n c e t o p a g e 2 4 3 w ill d i s cl o s e t h e f a c t 

e v e n t h at p a y m e n t w a s n o t m a d e f o r t h e p u r c h a s e

/  * Lt

I f  * 0 - 0 .  1 /

i n t h e p r o p e r t y, b u t b e c a u s e H e a l d 

S a v a g e) ‘ ‘ h a d b e e n r e m i s s , s o h e s a i d

c o n v e r s a ti o n t o o k p l a c e d o e s n o t cl e a r l y 

1 it a t all i m p o r t a n t; s u ffi c e i t t o s a y t h e
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paym ent was not made on any purchase, or the 
agreem ent fo r  the purchase o f  any interest in the 
property.

Mr. Savage, then, cannot be regarded as in any 
sense a bona fid e  purchaser, or, indeed, a purchaser of 
any kind.

W hat his true relations to  Heald were must be sought 
for  from  the other evidence in the case.

I  will a0k attention firstt to Mr. Savage’s own state-
m ent on p. 243. Heald em ployed him to see whether 
the Jardines would accept such an arrangement as he 
suggested. H e found they would not, and so informed 
H eald, w ho wanted m ore time. Mr. Savage thereupon 
attended the Sheriff’ s sale and got the verbal agree-
ment fo r  the redem ption o f  the property. Then he 
adds :

“ M r. H eald had agreed with me that if I could sell this 
p rop erty  and so save a foreclosu re he would give me for 
m y se?'vices one-half interest o f  whatever might be 
realized over and above the amount due on the mort- 
gage, or if  I  w ould ra ise the money to pay off these 
m ortgages he w ould deed me a h a lf interest. in the 

p rop erty . ’ ’

Such m oney was not paid, and no such conveyance 
was ever made.

Mr. Savage was examined as a wituess on the part 
o f the com plainants, and on pp. 154, 155, says he was 
em ployed by  Iiea ld  as his attorney to procure the 
adjournm ent o f the Sheriff’ s sa le ; that as attorney he 
procured the agreem ent for the redemption of the 
p ro p e rty ; that as H eald ’s attorney he filed a bill for 
him fo r  the enforcem ent o f  that agreement.

The affidavit to  the bill filed by Mr. Savage for 
H eald in July, 189,0, says he was acting as attorney 
for  H eald.

Heald, in his answer, pp. 25 and 26, says Mr. Savage 
acted as his solicitor in procuring the agreement for 
the redem ption o f  the p roperty ; also that the written
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agreement with Elw ood Byers in July, 1890, was made 
by him “ through his solicitor.”  ~T ,

Again, on p. 201, he says that after the property was 
advertised for sale by the Sheriff he put the matter in 
the hands of Mr. Savage, as his attorney, and also the 
power to negotiate the sale o f the property ; that Mr.
Savage reported to him the agreement made with 
Byers, and he confirmed it.

Page 249, line 28.
“ 250, “  4-12.
“  213, “  10-28.

On page 250 he says he considered the amount he 
agreed to pay Mr. Savage a f a i r  com pensation  fo r  his 
services.

It seems to me the evidence shows that Mr. Savage 
acted throughout as the attorney and agent o f Heald, 
if this evidence proves anything, and if so, the learned 
Vice-Chancellor admits he com m itted a grave error 
when he found otherwise ; and the decree) against ^
Heald should have been for $9,060.20, with interest, m &oJQ '-Q otr 0 ^

I I .

The complainants are entitled to recover from  the 
Jardines, not because they were parties to or their 
t̂itles was directly affected by the fraud o f T aylor and 
Heald, but because when they purchased the property 
at the Sheriff’s sale under the decree foreclosing their 
mortgage, the purchase was not an absolute one, but 
was made under an agreement between them  and 

eald (through his attorney, Mr. Savage), that if  M r. . 
,ava§e would permit the sale to be made he or Heald, 
is client, might redeem it by the paym ent within 
n y daVs the full amount o f the decree w ith in- ) 
rest and costs, and within the specified time the 
oney was tendered and the conveyance demanded.

Hat agreement was out o f the case, or the m aking
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o f it was even doubtful, the sale would have given 
them an absolute title, unimpeachable by Henninger 
whose equity o f redem ption had been foreclosed, or by 
H eald whose title accrued in June, 1890, after the de-
cree o f  foreclosure was made.

Their defense, how ever, in that case would have 
rested on the fact that their title antedated the fraud 
o f T aylor and H eald and was referable to the date of the 
m ortgage, A ugust 4, 1886 (Ex. P . R ., 7, p. 280), and 
was in no w ay tainted with their fraud, and did not 
depend in any possible sense on their being bona fide 
purchasers as the learned Yice-Chancellor seems to 
have thought.

The doctrine o f  bona fid e  purchase without notice, 
has absolutely no relevancy whatever to their title, and 
if it had, I am sure the evidence would not sustain 
their claim to  be such purchasers.

But their purchase under the agreement for re-
dem ption, to  which I  have alluded, stamped the 
property w ith an equity in favor o f Heald which this 
Court will enforce against the Jardines in favor of 
H eald or any person having acquired or being entitled 
to  his interest in that agreement.

That proposition cannot be considered debatable in 
this State at least. It  was so held more than fifty years 
ago in Com bs v. Little, 3 Gr. Ch., 310, and has been so 
repeatedly decided since.

Marlatt v .  Warwick & Smith, 3 C. E. Gr » 
108.

Same in Error, 4 C. E. Gr., 440.
W alker v. H ill ’ s E xe ’ r, 6 C. E. Gr., 201.
D odd  v. W akem an, 11 0 . E. Gr., 485.

The rule I  understand to be to the effect that 
the Jardines b y  that agreem ent with Heald, or r- 
Savage as his agent, consented that Heald might stan 
in their place as m ortgagees.
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And so Mr. Perry says, Sec. 215, that the pur-
chaser under such an agreement will be held to  be a 
trustee for the benefit o f  the p a rties interested in  the 

property.

See also Cutter v. B abcock, 81 W is., 29 
Amer., St. P ep ., 887.

See note to Combs v. L ittle, 40 A m er. D ec ,, 
207.

Haughwout v. Murphy, 7 C. E. G r., p. 531.

If this was the relation between the Jardines and 
Heald after the making o f the agreem ent for the re- 

| demption of the property, and especially after the 
| tender of the amount agreed on— and if as Mr. Pom e- 
; roy says, quoting the language o f Lord Cottenham , 
“ a Court of Equity will wrest property fraudulently 

[ acquired, not only from the perpetrator o f the fraud, 
but from his children, and his children’s children,”  the 
case ought to disclose some strong ground to justify 
the learned Vice-Chancellor finding that the Jardines 
were the holders of the title unaffected by H eald ’ s ad-
mitted fraud.

I trust I am not outside the limits o f strict propriety 
when I say that this result reached by the Y ice  Chan- 

I cellor seems to me strangely incongruous w ith the 
principles of equity so vigorously stated by him and 
that in this as well as other respects his opinion is 

; quite illogical.
The learned Vice-Chancellor recites the various mat-

ters alleged in the original bill o f  H enninger v. H eald 
and the supplemental bill o f  H enninger v. H eald, the 

I â nes and the Eailroad Com pany w hich , were 
, proved, and also the fact that H eald had filed his b ill 
| against the Jardines for the specific perform ance o f
I th° afjreemeT1k ôr ^ e  redemption o f  the property, and 

at that cause went to a hearing before one o f  the 
I ice-Chancellors (p. 60, line 28) who filed his conclu- 

ons sustaining the com plainant’ ’— but he says not-
I in? Sf SU°k fad ing, in A pril, 1892, on the hear- 

0 t e supplemental bill “ the com plainants’ bill
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was dismissed ’ ’— that within a few days thereafter 
and before the present bill was filed the “ Jardines 
procured a decree dismissing the bill of complaint 
w hich Heald had filed against them as aforesaid seek-
ing a specific perform ance o f  their agreement to con-
vey the said premises to  h im ”  p. 61.

That decree (he says) left the title absolutely in the 
Jardines upon the foreclosure and sale by virtue-of the 
m ortgage under w hich they purchased—and after 
w hich they conveyed to the railroad company as afore-
said.

That decree, he says, p. 6 6 , 'effectually secured to 
the Jardines the absolute fee o f  the land, and while it 
is unreversed it “  is an effectual bar to the complainant 
in  that su it and to all who seek to stand in his stead since 
that case was fu lly  heard on its m erits. ”

T o  prevent misunderstanding I may be permitted to 
say that there were tw o decrees o f dismissal. On the 
15th day o f  M arch, 1892, the cause of Henninger v: 
H eald, the Jardines et als. under the supplemental bill 
was being heard before the Vice-Chancellor (Bird) and 
it having becom e manifest that certain parties in inter-
est (T a y lor being one o f  them) should have been made 
parties, leave was given complainants to amend, but for 
reasons which m ay easily be conceived, the complain-
ant preferred to  submit to a dismissal and it was “ on 
m otion o f  the said counsel o f the complainant ordered 
that the said bill be and the same is hereby dismissed 
w ith costs to be paid to the defendants.”

That decree the Yice-Chancellor said on demurrer 
was not a bar to  the present suit. (See opinion on 
file.)

But on the 22d day o f  April a decree was signed b} 
the C hancellor in the case o f  Heald v. Jardine of whic 
this is a cop y  :
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“  In Chancery o f New Jersey.
“ Between ]
“ Charles E. Heald, Complainant,

“ and • ¡-On Bill, &c.
“ Thomas Jardine, Yreeland Jardine I 

“ and Margaret Jardine. J

“ By consent o f the parties to the above cause it is on 
“ this twenty-second day of April, one thousand eight 
“ hundred and ninety-two, on m otion o f  Cortland &  
“ Wayne Parker, Solicitors and o f  Counsel w ith the 
“ complainant, by Alexander T. McGill, Chancellor of 
“ the State of N ew Jersey, ordered  that the bill o f 
“ complaint in this cause be and the same is hereby dis- 
“ missed without costs.

“  A le x . T. Mc Gil l , 
“ C . ”

“ The parties consent hereto.
Co r t l and  & W ayn e  Par ke r , 

Solicitors of Complainant.
Sh af e r  & Du r an d ,

Soirs, of all Defendants.”

This is the decree which the Vice-Chancellor held to 
be a bar to complainant’s recovery against the Jar-
mes, and in so holding I  submit he greatly  erred be-

cause : J ’

ist Though the cause was as the V ice  Chancellor 
T ’ fully heard on its merits,”  there was no de-
«ii^I!|0 r g m e n t  rendered on the merits, and without 

ch decisun or judgment there is, no estoppel or bar.
showsT aiJ lam ination  o f the proceedings clearly
involved! I"""  W a s n o  d e c i s i o n  u p o n  any question 
ag „ j  . .n e case> but on the contrary, if regarded

Which the°Cha r ' V 1 is direotly 00ntrai7  to the decree 
the V il p|Ch i f ’  ° r under the flnding  and advice o f^ »v  ST6 1W’ Sh° Uld have made> and 1 * i n k  I  

possessed of th ĉase. ^  ****  "  *“  ^  beeD 
See Vice-Chancellor’s opinion.
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I submit that though this is called, technically, a 
decree of dismissal it amounts to nothing more than a 
consent o f the Court that the parties may get out of 
Court without payment of costs either to the others. 
It is not a decree in favor o f anyone or against any 
one, nor does it decide anything.

It is simply evidence that Mr. Heald agreed not 
further to prosecute that su it; possibly evidence of 
such an abandonment o f his claim, that he could not 
afterwards renew it.

I  need hardly cite authorities for the principle that 
a judgm ent or decree is on ly a bar when it is an adju-
dication o f the merits o f  the case.

Justice Story says, “  an order of dismission is a bar 
only when the Court has determ ined  that the plaintiff 
had no title to the r e lie f sought by his b ill.”

Story, Eq. PL, Sec. 793. 7i>V 
Dan. Ch. Pr. p. 754 (Mar.).
M ilford  Ch. P L , p. 238, 4th ed.

2. It  w as not between the same parties or their

% * u , (fib )

privies.
H eald did not in any sense represent Henninger; 

he becam e by his fraud constructively a trustee for him, 
but he did not file his bill against the Jardines as our 
trustee or fo r  our benefit. l ie  was a trustee in 
invitum  and was acting in hostility to Henninger or 
the purpose. o f  securing to  himself the benefit o is 
fraud on Henninger. So the Vice-Chancellor hel , 

p. 69.
Neafie v. Heafie, 7 John Ch. 1.

There was no privity  between Heald and Heningen 
“  The term  p riv ity ,”  M r. Greenleaf says m is 

on Evidence, V o l. L , Sec. 189, “  denotes mutual o  ̂ * 
cessive relationship to  the same rights o Pr0P® 

A gents and principals do not as such^ ave 
tual or successive relationship to rig s o p  
They are not in privity with each other.

Freem an on Judgments, Sec. 161-
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And in the case of trustee and cestui que trust they are 
so independent that proceedings against one have no e f-
fect on the other unless prosecuted or defended in  his 
khalf and with his consent.

Collins v. Loftus & Co., 10 Leigh, p, 5.
Freeman on Judgs., Secs. 173 and 174,176.

No principle is better settled than that where per-
sons whose rights are affected by a decree have not 
been made parties to the suit they are unaffected by 
it. Justice Story declares such a decree to be as to 
these parties “ fraudulent and void,”  and further says, 
therefore where a decree has been made against a trus-
tee, the cestui que trust not being before the Court and  
the trust not discovered, the concealment of the trust 
ought to be treated as a fraud.

Story Eq.- PL, Sec. 427.

A* fortiori must this be true in the case of a con-
structive trust which originates in fraud, and where 
the decree is manifestly only obtained to hinder the 
cestui que trust from successfully asserting his rights.

3. That decree cannot be a bar against complain-
ant’s claim, because it was procured by collusion and 
fraud.

That it may be impeached collaterally for that cause 
is beyond controversy.

Freeman Sup., Sec. 335, 336-337.

In Sec. 250, he says, quoting Lord Brougham in the 
Earl of Bandon v. Becker, 3 Cla. & F., 516, a judgment 

, or decree to receive credit as an estoppel must be “ a 
judicial determination of a cause agitated between real 

| parties, upon which a real interest has been settled. In 
Ww to make a sentence there must be a real interest— 

j a real prosecution— a real defence and a real decision. 
all these requisites, not one takes place in a fraud-

ulent or collusive suit.”

Wharton on Evidence, Sec. 764.
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tT'JrnM uX 3 eh, H lf

y  ¿& L V C & lfL J 'l J im s- 3 * /  

¥ /  y f y

The Duchess o f  K in gston ’ s case is the leading case.
Our ow n Courts have recognized the rule as I claim 

it to be in several cases :

In M etropolitan Baink v. Durant, 7 C. E. Gr., 41 
Chancellor Zabriskie applied it, and his words will need 
no interpretation or com m ent. “  It would be a dis-
grace to our C ourts,”  he said, “  if  they could not give 
a rem edy against fraud and abuse o f trust like this. 
That the fo rm s o f  law have been pursued  is no protec-
tion in a Court o f  E quity, if the result aimed at and 
reached is a fr a u d .”

In D oughty v. D ou gh ty , V ice-C hancellor Van Fleet, 
12 C. E. G r., 318, said : “  There can be no doubt that 
a Court o f  Equity has pow er to look into the judgments 
o f  other Courts, a n d 'if it appears they are infected with 
fraud to give relief against them .”

In  D ringer v. D eceiver o f Erie Railway, 15 Stew., 
573, 577, V ice-C hancellor Van Fleet said while the 
Court o f  Chancery u has no power to sit in judgment 
“  on the law ful acts o f  other tribunals, and no juris- 
“  diction to try their acts, to see whether they, in the 
“  exercise o f their rightful powers, have committed er- 
“  rors, either o f law  or fact, yet its power to give relief 
“  against a judgm ent or decree which has been pro- 
“  cured by  fraud, whether it be the sentence of a tri- 
“  bunal standing above or below it, is beyond all 
“  question.’V /  >

W hat, then, are the grounds on which we charge 
the decree dismissing the cause of Heald v. Jardme, 
above set out, was collusiye and fraudulent ?

1st. I f  it was a decree at all affecting the merits of 
the case it was directly contrary to the finding and ad-
vice o f  the V ice-C hancellor who heard the cause.

2d. It  was obtained from  the Chancellor manifestly 
w ithout his know ledge o f  the finding of the Vice 
Chancellor. * .

This is, I  adm it, an inference, and is not suppor 
by any d irect testim ony ; but it is inconceivable t at
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the learned Chancellor, if he had been inform ed o f  the 
true state of the case ; if, for instance, the decided 
opinion of the Yice-Chancellor had been read to or b y  
him, would have signed any decree so utterly con -
trary to that opinion.

Such treatment of one of the V ice-C hancellors by the 
Chancellor, I repeat, is inconceivable upon any other 
theory than that the true state o f  the case was w ithheld 
from him.

3rd. Much lbss would he have signed such a decree 
without requiring notice o f the application  to  be given 
to Henninger if he had known that H enninger fo r  a 
year had been seeking to obtain relief from  JHeald’s 
fraud.

4th. In fact, when that order was obtained, the Jar- 
dines, as fully appears by the proceedings, had no in -
terest whatever in the suit. They had in M ay, 1891, 
couveyed all their interest in the property to  w hich 
that suit related, to the Port R. R . C o., or Chambers, 
received their $22,000 and also an agreem ent that that 
company would indemnify them against all proceedings 
had or that might be had in that suit.

They had then no interest in procuring that order.

It would seem, at first blush, that H eald ’s interest 
"as opposed to the making o f such an order. H e had 
brought his suit against the Jardines to enforce their 
agreement with him, and the V ice-C hancellor had de-
cided in his favor and recommended a decree accord-
lngly-

at, in the meantime, Heald had been charged by 
I enninger with the fraud, and H enninger pursued his 
| «aim for a year, claiming that H eald, by his fraud, 
[ e in equity his trustee and that he, and not H eald , 

as entitled to redeem the property.,.
/ ^ succeeded, Heald saw he could realize no profit

ment w itW i’ ? ?  had’ aS he says’ made an ag ree_ 
Hanghian in 1890 to  sell him part o f  the
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property for  $10,000. I f  Henninger succeeded he 
would lose that.

W hat, then, did H eald do ? H e procured or con-
sented to  this order dismissing his suit on April 15th, 
1892. That gave him no interest in the property, all 
which had been conveyed by Jardines to the railroad 
com pany and Chambers alm ost a year previous.

But within a few  days after said order was signed 
there Was a new shuffle ; on A p r il 19, 1892, four days 
after the date o f  the decree, *“ Chambers, who held title 
fo r  the railroad com pany, conveyed a portion of the 
property to Ferdinand Canda (Exhibit H 18, p. 278). 
A n d  on the 26th A p r il, 1892, Heald and wife made to 
Canda a deed for the same lands for, as stated, the 
consideration o f $10,000. (Ex. H 17, p. 278.)

On the 28th A pril Mr. Savage (p. 244) received 
from  the Canda people $15,400, out o f which he paid 
the R . R . Co. $6,339.80 for  the amount of the decree 
o f  fo rc losu re ; divided the remainder into two equal 
parts, retained fo r  his services $4,530.10 and paid a 
like amount to  Heald. So through that order of dis-
missal Heald im m ediately received all that he origin-
ally contem plated receiving.

So that by obtaining that order o f dismissal he claims 
to  have circum vented H enninger and secured to un 
self $9,060.10.

Long before that deed, in March, 1891, Henninger 
ad filed his original bill against Heald, charging UP° 
im his fraud. The Jardines knew o f the 1D8 
ill before their deeds were made—certain y 
iey  were delivered to  the P . E . E. Co. and Chambe 
ud the paym ent o f  the purchase money.

In  H enninger’ s supplemental bill, filed t>c . , ’

ines conveyed  to the R . R . ^ °- a tially
; knew that H eald ’s claim had been wholly P 
ustamed by  the C ourt”  (p. 18 of that b il). ^

In their answer (p. 8) they admit knowledge ^  B. 
i lW  o f H eald ’ s bill when the conveyan
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R Co and Chambers vver3 made, but deny any k n ow l-
edge of the filing o f H enninger’ s bill against H eald

Soch notice to their attorney was proved beyond 
any dispute (pp. 161 and 162, and Exhibits E 16*, p.
267,and E 18, p. 268). ' . -

1 submit also that no other inference can be drawn 
from the agreement for their indem nity (E.- 14, 

ip. 260) than that they or their attorney knew o f H en- 
Dinger’s suit and that they intended to  protect them -
selves against it by that agreement.

Notice to the attorney is sufficient.

Wade on Law of N otice , Sec. 672.
1 Perry on Trusts, Secs. 222, 223.
Pomeroy Eq. Juris., Sec. 667.

The mysterious omission to  procure the decree in 
I accordance with Vice-Chancellor E ird ’s findings and 

advice, and notwithstanding the request o f  ITennin- 
ger’s counsel, as shown* by Exhibits E  16 and E 16-§- 
(pp. 266 and 267), is utterly unexplained and raises, I  
submit, grave suspicions o f the party ’ s intentions.

Such omission was grossly inequitable towards H en- 
ninger. 7 I H

The Jardines admit that, when they conveyed to 
Chambers and The Port R. R . Co., M ay 12th, 1890, and  
even before that time, they knew that in H eald ’ s suit 
against them the Vice Chancellor had found that they 
must perform their agreement to perm it H eald to re-
deem the property (answer, p. 44, line 30).

They took no steps to have a rehearing or to have 
the decree signed so that they could appeal from  it. 
In other words they submitted to i t , and as to them , so 
far as Henninger was concerned, the case stood, up to 

I • April 15,1892, as if the decree had actually been 
I »gned.

^hat they did was to attempt to evade that finding
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o f  the V ice-C hancellor by  conveying to C h a m b e rs  and 
The P. R . R . C o ., in defiance o f  it and t o  p r o te c t them-
selves against it, by exacting from  the g ra n te e s  a bond 
o f indemnity.

That finding o f  the V ice-Chancellor was that they 
held the property in trust for Heald, and they, by con- 
veying to the R . R . C o., were guilty o f a fraud on 
H eald, as well as an attempted evasion of the judg-
ment o f  the Court o f  Chancery.

In spirit, if not in the letter, their conduct was a 
contem pt o f  the Court.

They also com m itted a fraud on Henninger, whose 
suit had been com m enced, as they well knew, claiming 
the benefit o f the decision in H eald ’s suit against them.

They speculated on the chances o f defeating Hen-
ninger, having secured about $17,000 more than their 
decree and a bond o f  indem nity also against his claim.

A n d  w ith no further interest in the matter they con-
sented to the dismissal o f  H eald ’s suit in April, 1892. i 
W h y  ? They received no benefit or protection by the j 
dismissal.

W h at m otive could have induced such consent ex-
cept that the dismissal m ight (as they now claim it 
does) embarrass if not defeat any further prosecu-
tion by H enninger o f his claim.

They knew that in the supplemental bill (p. 8) it was j 
charged that the omission to file a decree in Heald s I 
suit against them was by reason o f some agreement j 
o r  understanding between them for the purpose of I 
prejudicing, hindering and if possible defeating Hen- I 
ninger in his effort to enforce his claim to the proper }•

They knew, their counsel certainly did, and they are 
presumed to  have known that the decree of April . 
1892, dismissing the supplemental bill for want o
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■ parties did not prevent a new bill being filed bringing 
■in the parties.

They did not wait even a reasonable time to see
■ whether such new bill would be filed, but on the 22d 
■of April, applied to the Chancellor, w ho knew nothing 
■of the previous proceedings, and procured his order 
■dismissing the case o f Heald v. Jardine by consent o f  
■the parties.

I That order was made on the 15th A pril and on the 
| M  Gordon Chambers conveyed that part o f  the land 
■which had been conveyed to him by Thom as Jardine 
■(Exhibit H. 18, p. 278) to Canda.

I  On the 26th A pril, 1892, Heald also conveyed such 
¡title as he was supposed to have in that tract to Canda 
■for $10,000, which was paid to Mr. Savage, his counsel 
■{Exhibit H. 17, p. 278).

Under this s ta t e m e n t  of the facts, especially taken 
i n  connection w i t h  the claim that the order o f  dis-
missal is a bar to  t h is  suit, can there be any doubt as 
I the tru th  o f  th e  c h a r g e  that that order o f  dismissal 
pras co usive a n d  ought not to be permitted to inter- 
[suit n any "  ̂  the prosecution o f  H enninger’s

L f  “ 7  u Saidthat We ° U2 ht to ba ™  filed a bill to

dismCd w  m ^  &S i% ™ Called> the decree o f
petition nr ku . T  d n0t make a n j  SUch a Pplication by 

[suit. 1 ° f review as w e were not parties to  the

an̂ asked A ?  “  ° riginal bili fo r  that PurPose 
strained firm ^feald and tiie Jardines should be re-
it can be used ^  ^  ^ UP aS a defense in this suit— if I dU be used as a bar to the suit.

^aretha^anv^T  ° ?  biU that counsel was not
bill was prenarnd ?  bad been m ade when the

^  prepared, but the bill (p. 9, iine 38) chargeg
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that “ the adjudication establishing such right of 
redem ption in favor o f  said Heald -was an adjudication 
to all intents and purposes in favor of your orator 
W illiam  E . H enninger, and if necessary for his pro-
tection this H onorable Court will compel said Heald 
to  have a decree in con form ity  to said decision placed 
on file or will, permit you r orator to have said decree 
drawn and filed .”

1 submit therefore that as all the parties to be affect-
ed or who have a right to  be heard are before the Court 
such relief can be given as could have been obtained By 
a separate original bill which could only have asked 
that if such order o f  dismissal stands in the way of 
com plainant’ s recovery, the use o f it by the defendants 
for  such purpose shall be restrained.

Jones v . Fayerweather, 1 Dick., 251.

The Court o f  Equity never permits mere matters of 
practice to  interfere with its doing equity and jus-
tice, and especially in matters o f fraud it will disregard 
mere technicalities and artificial rules in order that it 
may reach the real m erit o f the case.

It matters not that there is no special prayer for 
relief against the order or decree of dismissal—the 
general prayer is sufficient. N o other prayer could 
have been m ade inasmuch as it was not then known 
that the order had been made. I f  necessary the Court 
w ill perm it a special prayer for relief against the or er 

to  be made.

A s  against the Jardines, therefore, complainants are I 
entitled to relief and the order o f dismissal was erron 1
eons.
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I I I .

The Port Reading R. R . Co., Chambers aud Canda, 
can occupy no better position than their grantors 

(the Jardines, for the evidence does not show them to \
have been bona fide purchasers w ithout notice. yC * icy ' A w

| T he  R .  R .  Company and Chambers for it took  their • 0\
(title May 12, 1892, with full know ledge o f  H eald ’ s jw v n / \ r i l
[suit against the Jardines, and agreed to indem nify the 
I Jardines against H eald ’ s claim .

[ Their agreement declares, p. 262 Exh. E. 14, that 
[ “ the conveyances are made subject to the result and 
| “ final determination of the litigation in the said suit 
[ “ of said Heald against said Jardines.”

I And they further agree to indem nify the Jardines 
[ “ against any and all other suit and suits in law  or 
[ “ in equity now pending, or which may7 hereafter be 
[ “ brought against them or either o f them by  whom so- 
B “ ever instituted, for or by reason o f  or arising out o f 
| “ any alleged right of said Heald, or the right o f  any 
[ “ one claiming under him in any way or claim ing his 
I alleged rights on any ground to redeem  the said  m ort- 
I guyedpremises so conveyed as a foresa id .”

K They also admit in their answer, p. 55, that w they 
IJinew when they took their conveyances, that the 
I opinion of the Court upon the hearing o f  said suit (i, e.,
I  of Heald v. J a r d in e s )  had been filed .”

I  tod? kQew then that they were purchasing a title 
I *  c w a s in  l i t i g a t i o n . They purchased pendente lite y* 
l 1® t  e stricte st sense of the term .^ T h ey knew m ore- 
I  Weald’s claim to redeem had been affirmed
■  y e C o u r t . A t the time o f the conveyance H en -

I  anCf ^  ^een 011 ôr m ore than a m onth,
| 1  ̂ ey n°t have actual notice o f it, it was be-
I ey willfully closed their eyes. The language

T y P t -

v J v w J
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o f  their agreem ent substantially admits that they had 
heard o f some other claim than Heald’s.

They knew then perfectly that they were purchasing 
an im perfect title, and, as the Court said in Sergeant v. 
Ingersoll, 7 Barr., 340, the principle is rudimentary 
that he w ho purchases such a title must stand or fall by 
the case o f  his vendor.

They were bound to know that by virtue of the de-
cision in favor o f  H eald, the Jardines were declared to 
hold the title in trust fo r  him or for any one entitled 
to  claim  the benefit o f that adjudication.

There can be no pretence that they were bona fide 
purchasers w ithout notice or that, as the learned Vice- 
Chancellor says, the Jardines from  whom they pur-
chased were bona fide purchasers.

The bill was therefore erroneously dismissed as to 
them.

I V .
It  is unnecessary to say anything as to Canda’s 

claim as his conveyance from  Chambers was not made 
until A pril 19, 1892 (Exh. H . 18, p. 278).

The agreem ent between H eald and Hanghian, dated 
N ovem ber 20, 1890, cannot avail him, if for no other 
reason because it recognizes the fact that Heal s 
supposed title depended on its being established y 
a decree in his favor in his Suit against Jardines (H. 13, 
p. 275).
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V .

What, then, is the measure o f  relief to w hich com -
plainants are entitled ?

As to all the defendants, except H eald, we claim a 
right to redeem the property o f which we were de-
prived by fraud, by paying the am ount o f  the decree 
of foreclosure of the J ardines, which was assigned to 
the Port E. E. Company.

As to the Jardines, certainly that would be the rule 
if they still held the title, in accordance with the deci-
sion of the Yice^Chancellor in the suit o f Heald against 
them.

Kintner v. Blair, 4 Hals. Ch., 485.
Melick v. Creamer, 10 C. E. Gr., 429.
Judgev. Eeese eta l., 9 0 . E. G r., 387.

But as they have parted with the title to the P ort
B. R. Co., who took title with notice, they (the Jar- 
dines) must account for what they received, and the 
Railroad Company must surrender the property, or if 
it has been so improved, or becom e so necessary to it 
as to make a surrender inequitable, it must account for 
its value at certainly not a low er valuation than it 
agreed to pay for it. a

A n y  o th e r r u le  would permit the parties to  profit 
y their fr a u d u le n t venture, which would be in direct

i*10 ,don M, tee principles on which equity deals with 
constructive frauds. r

I The relief, as this Court has said, is not intended to  ^
e remedial, but to be preventive o f such frauds, and

I m  Safet-V and interests o f society , and is a
g unded on public policy, and the Courts w ill noi; V w k V f t
11pm/°nS1 61 ^le (fuesti°n o f how  far and h ow  m uch v

No; r  Was dama£ ed by tee fraud o f Heald. 
i question̂  w u ^ °UFt an^ raeans °T determ ining that 
tised on l • i °  can. say  teat but for  the fraud prac- 

im, y which he was induced to convey his
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property to  D upuy he would have continued to hold it, 
and either raised sufficient m oney to have paid the Jar- 
idnes’ m ortgage,or that he could have made with them 
as favorable an agreem ent as Heald made.

The decree was not procured until May, 1890, and 
the sale Was not till July, 1890.

N or should there be any sympathy for either the 
Tardines or the R ailroad Com pany. The Jardines, by 
refusing to perform  the agreement with Heald, com-
m itted a fraud on him, and by  selling the property to 
the R ailroad Com pany, know ing o f Henninger’s claim, 
and so attem pting to evade the decision in Heald’s favor 
and to embarrass H enninger in his suit have shown 
themselves no m ore entitled to profit by their conduct 
than H eald was to profit by  his fraud.

M anifestly, the conveyance to'the Railroad Com-
pany tended greatly to  embarrass Henninger and to 
com pel him to carry on his suit not alone against 
H eald ,or even against Heald and the Jardines, but also 
against an incorporated com pany, besides giving the 
Jardines a strong, inducement tò contest Henninger s 
claim by paym ent to them o f $22,000.

I  submitHaat on every principle, and by every rule 
o f  equity3*heéh o f  said parties should be held to a strict 
accou n tjjm d  that neither should be permitted to pro t 
by their fraud.

T H E O . LITTLE,
Counsel for Complainants.
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IN CHANCERY OF NEW JERSEY.
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To the Honorable A l e x a n d e r  T. Mc G i l l , Chancellor 
of the State of New J ersey :

Humbly complaining shows unto you r H onor vour 
orator, Charles E. Heald, o f the C ity, County" and 
State of New York.

| 1. That about the fourteenth day o f  June last you r 
ôrator became the purchaser and ow ner o f  certain 
lands and premises in the Township o f  W oodbridge, 
founty of Middlesex, and State o f  N ew  Jersey, which 
;Were then and there conveyed to 'h im  by Abraham  B. 
Dupuy, by deed in your orator’s possession, and ready 
to be produced and proved, and which premises are de-
scribed as follows:
l All those tracts and parcels o f  land and premises, 
hereinafter particularly described, situate, ly ing , and 
pemg in the Township o f W oodbridge, in the County 
r  Mlddlesex, and State o f N ew  Jersey, viz. :

First T r a c t .— B e i n g  a tract o f upland bounded 
ormer y  s o u th e rly  b y  the road leading to  Blazing Star 
Landing n o r th e a s te r ly  b y  land form erly o f  Jacob  F. 

andolph, n o r t h w e s t e r i y  partiy by  land form erly o fCL °?’ ?ar% by Iand formerl? o f  N athan Bunn,
Laid ft ^  ^  ^ ,and nortl1 westerly by land form erly o f

pwwrtT’p n / outh'reste,'l y !,y the M ootey  K insey
oiles n âinm£ eighty-nine acres o f  land, m ore ^  
lab ored «!*^  “ Sand reservin8  from  and out o f  the

twenty-°ne acres- m ore -  le->
I Abraham R m ^  “ nveyed H  Benjamin Shotweil to

a •l0t ° f  Salt m eadow m
or less Bounds °  °ontaining  eighteen acres, m ore 
L £ J T ” ?ed so" therly  h j  the Sound in part,

westerly, westerly, northw esterly and 40
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northerly by H o g  H ill Creek, easterly by meadow 
formerly, belonging to  Job  Thorp, deceased, and after-
wards to  M ootey Kinsey, and being the same premises 
conveyed b y  W illiam  M cC oy and wife to Anson B. 
M oore on August 3d, 1886.

Together with all and singular the rights, liberties, 
privileges, hereditaments and appurtenances thereunto 
belonging or in any wise appertaining.

j q  2. That at that tim e said premises were subject to a 
m ortgage securing the principal sum of five thousand 
dollars and interest, held by Thomas Jardine, Yreeland 
Jardine and M argaret Jardine, o f the City of Rah-
w ay, County o f  Union, and State of New Jersey, 
which m ortgage was then under process of foreclosure 
on bill o f com plaint filed by said mortgagees against 
A nson B. M oore and w ife and others in this Court.

3. That under decree in said suit of foreclosure and 
the proceedings ta  which this complaint prays refer-

20 ence, said premises were advertised for sale by Peter 
W . r ick , Sheriff o f  the County of Middlesex, to be 
had on W ednesday, the sixteenth day of J u ly , one 
thousand eight hundred and ninety, at two o’clock 
P . M ., at the Sheriff’ s office at the City of New Bruns- 
wick.

4. That you r orator was desirous of saving said 
premises and his title thereto, and that needing time 
for  that purpose and expecting to be away on other

30 business on the day o f  the sale he instructed his at 
torney, Edw ard S. Savage, to attend said Sheri s 
sale, and procure .the usual adjournment of four wee s. 
That in pursuance o f  such instructions your orator s 
attorney, Edw ard S. Savage, attended at the time an 
place o f  said sale to ask for the adjournment, vo 
orator being then absent from the City an a e 
unable to  attend for  himself, and at the same time ^  
place you r orator’ s said attorney met the sai ^  
Jardine and Vreeland Jardine, complainants, an

40 Thom as H . Shafer, their solicitor, in said forec



and requested of them and o f the Sheriff an adjourn - 
raent of four weeks of the said sale ; that thereupon 
said complainants, both personally and by  their said 
solicitor, urged that your orator’ s attorney should not 
put them to the expense and trouble o f  go in g  to N ew  
Brunswick again, and specially because o f  the illness 
of said Thomas II. Shafer, and requested that said 
sale should go on and that your orator’ s attorney 
should not bid thereon, but allow  them to purchase at 
a less amount than the decree, offering in consideration 
thereof that they as purchasers would at any time w ith -
in thirty days of the date o f said sale g ive him, said 
Savage, the privilege o f taking a deed o f said premises 
for and convey the same to your orator for the amount 
due on said mortgage and decree and interest and ex-
penses of sale. And your orator shows that in consid-
eration of said offer and o f the state o f  health o f  said 
solicitor of complainants, your orator ’s said attorney 
agreed with the said complainants that they m ight pro-
ceed with said sale; they agreeing on their part that 
at any time, within thirty days therefrom , you r orator 
should have the right to ask them for a conveyance o f 
said premises upon paying the amount due upon said 
mortgage with interest and expenses o f  said sale. A n d  
your orator shows that his said attorney then began to 
write out such said agreement, whereupon said com - 
P nants, both personally and by their said solicitor, 
stopped his doing so, and represented to him that the 
matter was thoroughly understood ; that any written 
agreement was unnecessary; that their word was as g ood  
? . . eir k°n(*- Thereupon, on said assurance, and on the 
m etween the parties, and in consideration o f  said 
II ett*entf°r said deed, your orator’ s said attorney 

j We sale to proceed, and waived his request 
an a journment, and made no bid upon the same,

j  J f Upon the premises were striick  off to  Thom as 
for tr\Ut°n behaif Sâ m ortgagees and in trust 
DUNnQem c°r tbe SUtn Pour thousand dollars, in 
tke saidCTvT Wb*°b sa ê the Sheriff hath executed unto 

ornas Jardine a deed conveying said prem -

i o

20

30

40
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ises, which deed is now recorded in the Clerk’s office 
of Middlesex, and to which your orator prays refer-
ence. And your orator shows that shortly after the 
said sale your orator was informed by his attorney that 
he had made arrangement by which your orator had 
the right to purchase as aforesaid within thirty days 
on payment of the decree and interest and costs.

5. And your orator further shows unto your Honor 
- that said agreement or option does not expire until the 

fifteenth day of August, eighteen hundred and ninety, 
and that although said complainants in said former 
suit and their solicitors have always admitted the 
making of said agreement, nevertheless, about the 
thirteenth day of August, one thousand eight hundred 
and ninety, your orator received information that they 
did not intend to carry out the same or to deliver the 
deed, and thereupon, at a meeting had between your 
orator and the said Thomas Jardine and Yreeland Jar- 
dine in the office of said Thomas H. Shafer their counsel 
(the said Margaret Jardine being in Europe), your 
orator tendered to the said Thomas Jardine and Yreeland 
Jardine the sum of five thousand eight hundred and 
twTenty-three dollars and twent)7-five cents, being the 
amount o f the decree, Sheriff’ s fees, and interests an 
costs of sale, said tender being made in actual cash in 
legal tender notes of the United States, which ten er 
was then and there admitted to be made in proper 
form and for the proper amount, but was refus .

3° 6. And your orator further shows unto your Honor
that the said Thomas and Yreeland Jardine claim a 
they are not bound by the said agreement, an u 
refuse to carry out the said agreemen  ̂ or ma 
veyance o f the said premises.

7. And y o u r  o r a to r  fu r th e r  sh ow s unto mas
and expressly charges that the actions o sai 
and Yreeland dardine are a fraud 
by means of said agreement and the ht

40 and assurance that your orator s o

20
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to purchase of said .property as aforesaid ; that they
are attempting to take from  your orator his property
and said lands, and to deprive him thereof by  fraud 
and misrepresentation ; and your orator shows that
until immediately before filing this bill and until the 
13th day of August, 1890, he supposed that a good  
and valid agreement in w riting had been entered into, 
or else he would immediately have applied to set aside 
said sale.

10
8. And your orator shows and charges that he is en-

titled to have said agreement specifically perform ed and 
have said premises conveyed to him upon paym ent o f 
the said sum of money so tendered by him to the said 
Thomas Jardine, which paym ent he holds him self 
ready to make, or else that he is entitled to  have said 
sale and the deed thereon made to the said Thomas 
Jardine set aside as obtained by fraud and m isrepre-
sentation.

In tender consideration whereof and for  as m uch as gQ 
your orator is without rem edy at and for the strict 
rules of common law, but only in this Court, to  the end 
therefore the said Thomas Jardine, Vreeland Jardine 
and Margaret Jardine, w ho are the defendants in 
this suit, may answer the premises as fully  and com -
pletely as if the same were repeated, and they thereto 
respectively interrogated, and that it m ay be decreed 
that said agreement be carried into effect, and that 

I ŝ d premises be conveyed unto your orator by the said 
Thomas Jardipe, from and clear o f all incum brance 

I upon the payment of said sum o f m oney as aforesaid, 
or else that it may be decreed that said sale was ob- 

I tained by fraud and that the said sale and thé deed 
thereof may be set aside, and that your orator may 
have leave to redeem said premises from  said 
mortgage by payment o f said m ortgage and the 
interest * thereon, and the costs o f said suit, and 
t at the defendant may be enjoined from  conveying 
and incumbering said premises, and that your orator 
may have such other and further relief as to your



H onor m ay seem meet and may be agreeable to equity 
and good  conscience.

M ay it please your H onor, the premises considered, 
to  grant unto you r orator the State’s most gracious 
w rit o f subpoena issuing out o f  and under the seal of 
this H onorable Court to be directed to the said de-
fendants respectively and commanding said defendants 
on a certain day and under a certain penalty, to appear 
before you r H on or in this Honorable Court, then and 

10 there to  answer the premises, and to stand to, abide 
b y  and perform  such order and decree as to your 
H on or shall seem meet and shall be agreeable to equity 
and good  conscience.

C O R T L A N D T  & W A Y N E  PARKER, 
Solicitors o f Complainants.

R . W A Y N E  PARKER,
Of Counsel.

20 IN  C H A N C E R Y  O F N E W  JERSEY.

Between C h a r l e s  E. H e a l d ,
Complainant, On Bill, &c.

AN D
y

T h o m a s  J a r d i n e , Y r e e l a n d  J a r d i n e  
& M a r g a r e t  E. J a r d i n e ,

30 Defendants.

Answer.

The joint ard several answer o f Thomas Jardine, 
Y reeland Jardine and Margaret E. Jardine, the defend-
ants to  the bill o f  com plaint o f Charles E. Heald, com 
plainant. These defendants for answer unto so muc 
and such parts o f  the complainant’s bill of comp am 
as these defendants are advised is material or necessary 
fo r  them to  make answer unto, answer and say.

40 1. They know  not, and have not been informed save
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by the complainant’s bill o f com plaint that com plain-
ant became the purchaser o f the lands and premises in 
the first clause of said bill o f com plaint particularly 
described by deed from one Abraham  B. D upuy in the 
said clause of said bill o f com plaint mentioned.

2. And these defendants further answering sav, 
that it is true that said premises were at the time in 
said bill of complaint named encumbered by  a m ort-
gage made by one Anson B. M oore to secure the pay- 
raent to these defendants o f the principal sum o f five 
thousand dollars and interest thereon, and that said 
mortgage was then under foreclosure on bill o f com -
plaint filed in this Court by these defendants against 
said Anson B. Moore and Julia J., his w ife, and one 
William B. Henninger and Lizzie his wife.

3. And these defendants further answering say, it is 
true that under the decree in said suit and the writ o f 
Fieri Facias issued thereon said premises were adver-
tised to be sold by the Sheriff o f the County o f  Mid- 
dlesex, on Wednesday, the sixteenth day o f  July  last, 
at the Sheriff’s office in the C ity o f  N ew  Brunswick.

k And these defendants, Thomas Jardine and T ree- 
land Jardine, further answering say, that a short time 
prior to the sale of said m ortgaged premises by the 

Sheriff> and about the first week in Ju ly  last, 
omas H. Shafer, then solicitor, inform ed them that 
ward S. Savage had requested him to consent to the 

sa*d Preinises in parcel, that he said Savage de-
sired on behalf of a client, to have the Salt M eadow , 

sai mortgage described, sold by itself, and in case 
i not bring enough to satisfy the decree, interest 

^ eD t0 Se*̂  upland ; that defendants de- 
saiH 0.accedet° said request, and instructed their 
said q° 1C1̂or so mform said Savage, that thereupon 
ioumm'a?e ^e<dared his intention to  ask fo r  an ad- 
an otvl ei+- ° Sâ  Sâ e’ ôr purpose o f  obtaining 
in narH Tu*1 ^^ancedor for the sale o f  said lands 

’ that their said solicitor inform ed them that

3Q

40
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said Savage would ask for  an adjournment of said sale 
fo r  the purpose o f  obtaining said order, and at the same 
tim e further inform ed them that the Sheriff had power 
under the Statute, to grant tw o adjournments not to 
exceed four weeks each, and would without doubt ad-
journ said sale at Mr. Savage’s request, but these 
defendants deny that they or either of them had 
any notice or know ledge o f  any right in, or title 
to, said premises or any part thereof by said 

10 com plainant, o r  that he pretended to have, 
or claim any title thereto, or interest therein, 
nor did they or either o f  them know at that time who 
the client o f  said Savage was, neither had it been made 
know n to them, or either o f them, that said complain-
ant had any claims or title to said premises, either by 
deed o f  conveyance, m ortgages or otherwise, till shortly 
before the time o f  the filing o f  the bill o f complaint in 
this cause.

■And these defendants, further answering, say, it is 
20 true that said Savage attended at the time and place of 

said sale, as they believed for the purpose of asking for 
an adjournm ent o f  said sale for four weeks, as they had 
been advised by their solicitor he intended to do, and 
believing that an adjournment o f said sale would be 
granted, these defendants did not intend to oppose the 
sa m e ; that these defendants, Thomas Jardine and 
V reeland Jardine, with their said solicitor, went to 
N ew  Brunswick on the day o f sale and found said 
Savage already at the Sheriff’s office, but they had no 

30 conversation whatever with him in relation to said 
property or the sale thereof, until a few minutes be 
fore  said sale, when they were informed though their 
solicitor, w ho cam e outside the railing running across 
the Sheriff’ s office, that said Savage had proposed that 
if  these defendants would agree to convey to him said 
premises, at any time within thirty days from an 
after the date o f  said sale, provided he, said Savage, i 
paid to these defendants the amount of their decree, 1 
w ith interest and the costs o f suit and the expenses o 

40 said sa le ; then he said Savage would not request an
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adjournment, but said sale should or m ight take place 
at that time ; that these defendants thereupon w ent 
within said inclosure where said Savage was sitting, 
when he said Savage made the said proposition to 
them which they then and there accepted, whereupon 
their solicitor, the said Thomas H . Shafer, said to  said 
Savage, “ You better put your proposition in w riting 
and have the boys (referring to these defendants) sign 
it” ; said Savage replied, “ It  is not necessary, the 
matter is understood, their word is as good  as their 
bondthese defendants deny that said Savage re -
quested of them or either o f them, or their said solici-
tor, or of the said Sheriff, any adjournment o f  four weeks 
of said sale; they further deny that they or either o f  
them personally, or by their said solicitor, urged that 
said Savage should not put them to the trouble or ex -
pense of going to New Brunswick again, or urged that 
be should not ask an adjournment because o f  the ill-
ness of the said Thomas H . S h a fer ; they deny that 
they requested that said sale should go  on, and that 
said Savage should not bid on said sale, but allow  these 
defendants to purchase at a less amount than their de-
cree, and they aver that no such requests were made 
by them or either of them, and that no such conversa-
tions as are alleged in the said fourth clause o f  said bill 
in relation to said sale and the adjournment thereof 
(save and except as hereinbefore set forth , in relation 
to the proposal of said Savage to take a conveyance o f  
the said premises upon the paym ent o f said decree, 
etc<)> took place or occurred between them or either o f 
them and said Savage.

And these defendants deny that said Savage began 
to write out an agreement o f sale, such as is herein- 

ore set forth, or any agreement whatever, or that 
^  defendants or either o f them, personally, or by  

eir said solicitor, stopped his doing so and represented 
im that the matter was thoroughly understood, 
t at any agreement was unnecessary, or that their

and ^  aS ^00<̂  as ^ e ir  bond— on the contrary, they 
eac of them aver that whatever was said at that

10

20

30

40
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time in relation to a written agreement was said by the 
solicitor o f  these defendants, as hereinbefore, stated, 
and n o t by said Savage.

A n d  these defendants, further answering, admit that 
said sale did proceed and that said Savage made no 
bid thereon and that said premises were struck off to 
this defendant, Thom as Jardine, on behalf of said de-
fendants, and in trust for  them for the sum of four 
thousand dollars and that said Sheriff hath executed 

10 unto this defendant, Thom as Jardine, a deed conveying 
said premises to him and that said deed is recorded in 
the Clerk’s Office o f  M iddlesex County as in said bill 
o f  com plaint alleged, but these defendants severally 
deny that they or either o f them or their solicitor 
made any request o f  said Savage that he, said Savage, 
should not bid for  said premises ; on the contrary, they 
aver that said Savage was entirely free and at liberty 
to bid at said sale if he desired or chose so to do, and 
that he wras under no restraint, or in any way pre- 

20 vented from  bidding at said sale by reason of any con-
tract, agreem ent or understanding with these defend-
ants or either o f  them not to bid therefor.

A n d  these defendants, further answering, say that 
they know  nothing o f any information imparted by 
com plainant’ s attorney to him said complainant shortly 
after said sale that an agreement had been made grant-
ing to  com plainant the right to purchase said premises j 
w ithin thirty days on paym ent o f the decree, interest j 
and costs, save as inform ed by said bill o f complaint.

30
5. A nd these defendants admit that said agreement I 

or option  would not have expired until the fifteent I  
day o f  A ugust last, save and except for the cause or I 
reason hereinafter set forth : and they admit that they I  
and their solicitor have always admitted the making o I 
said agreem ent and that said complainant and his a I  
torney, the said Edw ard S. Savage, at, or about t e 
tim e in said bill mentioned at the office of their so ici 
tor met these defendants, Thomas Jardine and  ̂ ^  
land Jardine, and that said Savage made a ten er
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j money amounting, as said Savage declared, to the sum 
of five thousand eight hundred and tw enty-three d o l-
lars and twenty-five cents, the amount o f  the decree, 
Sheriff’s fees, interest and costs o f  sa le ; they adm it 
that said tender was in proper form , but they did not 
count said moneys; they admit that they refused to 
receive the same.

6. And these defendants, further answering, say 
that they admit that they have refused to carry’- out 
said agreement or make conveyance o f  said premises 
to said complainant or to his attorney, because they 
and each of them believed and do now  believe and in -
sist that they were discharged and released from  any 
and all obligation to carry out said agreem ent by the 
said Edward S. Savage.

And for a further answer to said bill o f  com plaint 
these defendants respectively show unto you r H onor 
that on, or about the fifth day o f A ngust last, in the 
forenoon of that day the said Edw ard S. Savage met 
these defendants, Thomas Jardine and Vreeland Jar- 
dme, on Cherry Street, in the C ity o f  Rahw ay, and 
said to them that he had seen his client, and that he 
would do nothing; that he could not raise the m oney 
to purchase the McCoy farm ;  that this defendant, 
lhomas Jardine, said to said Savage, “ Y o u  don ’ t 
think̂ he will buy?”  and that said Savage said,

0) and that it was not w orth while to wait 
any longer in expectation that his said client would 

e said premises. that thig defendantj Thomag

me, then said to said Savage that he, said 30 
inomas Jardme, was sorry he had not been inform ed

farm H,8tr ner ’ a chance to sell said
^  that morning that two gentlemen met him  up the 

^and enquired what he said defendant w ould sell

satneaMK0fr’. an d h eto ld th em  he could not sel1 the 
privilege of as Sava£e had an option  or 
would nnt Purc^asing  the same w hich privilege

W e thpeXPlre f° r S° m°  dayS’ and that he told said 
& names of said gentlemen, thereupon said ^

20
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Savage asked this defendant what they offered him for 
the farm , defendant replied that they enquired his price 
fo r  the salt m eadow , and that he told them he sup-
posed salt m eadow was w orth five dollars an acre, 
they said they w ould give ten dollars an acre, and be-
fore they parted they said they would do better than 
that by him , whereupon said Savage said to these de-
fendants that is what they all want, the salt meadow 
that is where the m oney is, you can get two hundred 

10 dollars per acre fo r  it, and don ’ t you take any less, 
and these defendants insist that complainant by his
attorney then and there waived any and all right or 
privilege which he had or could claim under said agree-
m ent and thereby released and discharged these de-
fendants from  all obligations to said complainant un-
der or by  virtue thereof.

A n d  these defendants, further answering, show that 
on the seventh day o f August last this defendant Vree- 
land Jardine went to the City o f New York, and there 

20 met one W illiam  R enfrew , a dealer in real estate, who 
had some know ledge o f said M cCoy farm, to whom 
this defendant made know n the fact of the purchase! 
o f  said farm  at Sheriff’ s sale by said defendant Thomas! 
Jardine, and the circumstances attending the said pur I 
chase and also the conversation with said Savage on 
Cherry street above stated, and of his waiver o I 
rights under said agreement and of the value Pac 
thereon by  said Savage, that said Renfrew o er® 
purchase said farm , and that this defendant, re 

30 upon what said Savage had said in said con versa
Cherry street and o f  his positive assurance a i 
client w ould not buy said farm, sold said farm an 
W illiam  R enfrew , and then and there enU3re ^  |
agreem ent for  the sale thereof to sai e oriiJ
gave to him  a memorandum in writing sign I
defendant fo r  the sale thereof, and this de end ’ inJ  
ther answering, says he would not av® t0 «^d j
any agreem ent fo r  the sale o f sai Pr ^  tbat
R enfrew , had he not truly and honest y  oblig J  

40 these defendants were fully released fr
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tions under said agreement, and tliat said Savage in-
tended in good faith to waive all claims under said
agreement. ^ "

And these defendants, further, answering, show that 
they were not acquainted with said com plainant, that 
these defendants Yreeland Jardine and M afgaret Jar- 
dine had never seen said com plainant at the tim e o f 
said sale to said Renfrew to their recollection, and this 
defendant Thomas Jardine had seen him but once some 
six to nine months since, and then for a few  minutes to  
only while waiting for the cars at the railroad station 
at Rahway.

And these defendants has never had disclosed to 
them or either of them the name o f his client, the said 
complainant, prior to the time o f  said conversation on 
Cherry street, and that all their negotiations and inter-
views in relation to said farm and the sale thereof 
prior to that time had been with said Savage and 
never with the complainant, and they were entirely 
ignorant of any claim or interest that said com plainant 20 
had or pretended to have in or to  said farm, or any 
part thereof they knew no one in said negotiations but 
said Savage.

And these defendants Thomas Jardine and Yreeland 
Jardine, further answering each for him self denies that 
their actions, or the action o f either o f them are a 
fraud upon the complainant, they aver that they made 
no agreement, representations or gave any assurance 
except as in this answer set forth, and which they and 
each of them did not intend in good  faith to perform , 30 
and would have performed at any time prior to the 
said fifteenth day of August last, upon the paym ent o f 
said decree, interest and costs to them b y  said Savage 
ad not said Savage as they insist he did waive the 

privilege to purchase said farm  under said agreem ent 
and thereby released them from  all obligations to per-
form said agreement on their part.

nd these defendants, further answering, deny that 
ey or either of them are attem pting to take from  

COmP a*nan* his property and said lands or any lands 40
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belonging to  him, or to deprive him thereof by fraud 
or misrepresentation, and they and each of them ex-
pressly deny that they or either o f them have practised 
any fraud upon or made any misrepresentations what-
ever to said com plainant. ,

7. A nd these defendants further answering deny 
that said lands and premises at the time of said 
Sheriff’ s sale were w orth  more than the amount of 
their decree, interest and costs, that their bid of four 
thousand dollars therefor was the only bid made at 
said sale, that they would have bid up to the amount 
o f  their claim had it becom e necessary to do so, but 
they would not have bid beyond the amount of said 
claim , and so far as they know, there was no reason 
w hy com plainant or his said attorney should not have 
bid m ore fo r  said lands, if he had seen proper so 
to do, but these defendants deny that said premises 
were at the time o f said sale worth over ten thousand 

2Q dollars, or that said sale was for an inadequate price 
on the contrary, these defendants show that they en-
deavored to  dispose o f their said claim about the time 
o f  or shortly before said sale to persons who lived in the 
neighborhood o f  said lands, and who knew the value 
thereof for  the amount o f  their said claim, but they 
w ere unable to  sell the same unless they would consent 
to  sacrifice a large sum from  the amount due thereon, 
and these defendant^ were informed and believe it to 
be true that said lands were worth no more than the 

gQ am ount o f  their said decree, and they further show , 
that no person from  the neighborhood of said lands 
were present at said sale.

A n d  these defendants, further answering, insist that 
if this com plainant ever had any claim in equity to re 
deem said premises under said agreement that he vo - 
untarily waived said claim and surrendered all rig ts j 
under said agreem ent for the reasons hereinbe ore I
stated. - |

A n d  these defendants further say that by an 1 
. _ the State o f N ew  Jersey entitled “ An Act or e |
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prevention o f  frauds and perjuries it is am ong other 
things enacted t h a t  no action shall be brought upon 
any contract o r  sale o f lands, tenements or heredita-
ments, or a n y  in t e r e s t  in or concerning them unless 
the agreem ent u p o n  which action shall be brought or 
some m e m o ra n d u m  o r  note in w riting should be signed 
by the p a r ty  t o  b e  charged therewith, or  some other 
person th e r e u n to  b y  him or her law fully authorized, ”  
and these d e fe n d a n ts  in s is t  that said agreem ent is void 
as against th e m  a n d  insist upon the said statute and 10 
claim the sam e b e n e f it  as if they had pleaded the 
same.

A ll which m a tte r s  a n d  things these defendants are 
ready to a v e r , m a i n t a i n  and prove as this H onorable 
Court shall d ir e c t,a n d  humbly pray to be hence dismissed 
with their re a s o n a b le  costs and charges i n  this behalf 
most w r o n g fu lly  s u s ta in e d .

Thomas J a r d i n e , Y r e e l a n d  J a r d i n e  and M a r g a r e t  
. Jardine, being duly sworn according to law upon 
heir oaths say, that they are the defendants named 
in the foregoing answer and that the matters and 
nings therein contained are true as far as they 

relate to their own acts, and so far as they relate 
e acts of others, they believe them to be true.

SH A F E R  & D U R A N D ,
Solicitors, & c., o f Defendants.

20

New J e r s ey , )
Union County, j ss*:

am J ... 1 ••

TH O M A S J A R D IN E , 
Y R E E L A N D  J A R D IN E , 
M A R G A R E T  E. J A R D IN E .

H . R. L i n d s a y ,
Master in Chancery, 

o f N . J.

40



16

IN  C H A N C E R Y  O F N E W  JERSEY.

Betw een C h a r l e s  E. H e a l d ,
Complainant,

10

AND

T h o m a s  J a r d i n e , V r e e l a n d  J a r d i n e  
and M a r g a r e t  E. J a r d i n e ,

Defendants.

On Bill, &c,

B y consent o f  the parties to the above cause, it is 
on this tw enty-second day o f April, one thousand 
eight hundred and ninety-tw o, on motion of Cortlandt 
and W ayne Parker, solicitors, and of counsel with the 

20 com plainant, by  A lexander T. McGill, Chancellor of 
the State o f  N ew  Jersey, ordered that the bill of 
com plaint in this cause be and the same is hereby dis-
missed w ithout costs.

A L E X . T. McGILL,
C.

parties consent thereto.
C o r t l a n d t  &  W a y n e  P a r k e r ,

Solicitors of C om pla in ant, 
S h a f e r  & D u r a n d ,

Solicitors o f  all D efen d an ts.

The

30
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IN CHANCERY OF NEW JERSEY.

To the Honorable A l e x a n d e r  T, M c G i l l , Chancellor 
of the State of New Jersey :

I Humbly complaining shovveth unto your Honor, 
your orator, William R. Henninger, of Allentown, in 
the State of Pennsylvania :

I 1 . That in the month of November, in the year of j a  
our Lord one thousand eight hundred and eighty-nine, 
and prior thereto, your orator was the owner in fee 

pimple of a certain farm, situate in the Township of 
Woodbridge, in the County of Middlesex, in the State 

lof New Jersey, known as the McCoy farm, and de- 
Iscribed as follows:

I The first tract being a tract of upland, bounded 
southerly by the road leading to Blazing Star Land- 

ling, northeasterly by land formerly of Jacob F. Ran 
dolph, northwesterly partly by land formerly of John 20 

|Noe, and partly by land formerly of Nathan Bunn, 
southwesterly and northwesterly by land formerly of 

Isaid Bunn, and southwesterly by land of Mootey Kin-
sey, containing eighty-nine acres of land more or less, 
excepting out of the same twenty-one acres formerly 

Md and conveyed by Benjamin Shotwell to Abraham 
• Miller, by deed dated on or about August 14, 1856, 

recorded in the record of deeds of Middlesex 
ICounty, m Book 72, page 268, &c.
I The second tract, being a lot of Salt Meadow in 30 
I U? m arsbj containing eighteen acres more or 

l a n d e d  southerly by the Sound in part, southerly, 
l^hwesterly, westerly, northwesterly and northerly
L, f 11!  Creek’ easterly by meadow formerly 
l[00tp Df -.. 0  ob Thorp,now deceased,and afterward to 

IbvWiin T / ’ and bein£ tke same premises conveyed
C  i s s f  wyLaLd Wife t 0  AnSOn ^  Moore in 
gage of fW ti Wblcb said farm was subject to a mort-
^Vri.rnH TUSf nd d0llars’ held by Thomas Jardine 

reeland Jardine and Margaret E. Jardine. 40
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2 . And your orator not being a resident of the State 
of New Jersey, was desirous of disposing of said Mc- 
Coy farm, and for that purpose employed one Josiah 
Taylor, a real estate agent or broker, residing in the! 
City of Brooklyn, but carrying on his business in the 
City of New York, and subsequently said Taylor, act-
ing as your orator’s agent, brought the matter to the 
notice of one Charles E. Heald, who, as your orator, 
has since learned, was also a real estate agent or broker

10 in the City of New York, who then professed to act as 
the agent of one Abraham B. Dupuv, of the City of 
Brooklyn, and whom said Heald represented to be the 
owner of a farm known as the Blanchard Place, situ-j 
ated in Middle Smithfield Township, in the County of I 
Monroe, in the State of Pennsylvania, which he wished! 
to dispose of, and which was subject, as said Heald 
represented to your orator to a mortgageof three thou-j 
sand dollars, bearing interest at the rate of five perl 
cent, per annum.

20 3. That said Heald acting professedly as the agent I 
of said Dupuy, proposed to exchange said Blanchard! 
farm for your orator’s McCoy farm, and after various! 
efforts and considerable negotiations between said 
Taylor, as your orator’s agent, and said Heald, as I 
the agent, as he alleged, of said Dupuy, your ora-1 
tor was induced to enter into a written agreement* 
with said Heald, as such agent, on the sixteenth! 
day of November, A. D. 1889, by which your! 
orator agreed to convey unto said Abraham • 
Dupuy, or his assigns, by warranty deed the said Me oj j 
farm free from all incumbrances except the aforesaid! 
mortgage iaeld by Thomas Jardine and others for 
thousand dollars and the interest thereon together 
such taxes as might be a lien on said farm an to pa ■ 
also the sum of three hundred dollars in fifteen Y I 
and the further sum of one hundred dollars id J  
months, and the said Heald as agent of sai ^  I 
agreed to deliver to your orator a warranty ee ■
the Blanchard place free from all incumbrance

40
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10

a mortgage thereon of three thousand dollars and in-
terest at five per cent, from the first of November, A.
ID. 1889, together with such taxes as might be a lien 
Inn said farm.

I 4 . That your orator never saw said Dupuy in refer-
ence to said exchange, but on the said sixteenth day of 
¡November when said contract was signed your orator 
| gave- to said Heald his promissory note of fifteen days 
I for the three hundred dollars which was to be paid in 
[cash and said note was afterwards paid ; that he also 
[gave to said Heald at the same time his promissory 
[note for the one hundred dollars payable at four 
I months from date to the order of said Taylor as pro-
vided in said agreement, and in the month of December 
■he delivered through his agent said Joseph Taylor a 
■warranty deed for said McCoy farm made to said Du- 
i puy to said Heald as his agent and received a deed exe-
cuted by said Dupuy for the Blanchard farm ; that be- 
I fore said agreement was so executed by the said deeds 2 0  

1 espectively said Heald made a further claim on your 
I orator of sixty-six dollars for the rent of the McCoy 
Ifann until the succeeding April which rent had been 
■paid to your orator and your orator paid said claim; that 
hour orator’s deed was made subiect to the aforesaid 
I ardine mortgage for five thousand dollars as the 
I agreement specified, and the deed of said Dupuy was 
pa e subject to the mortgage on the Blanchard place 
[ lee 1̂0usancl dollars, as provided in the agree- 
pent, ut your orator found afterwards, much to his
C ? ; i thatSaid mort&ag e w as rea lly  th ir ty -s ix  hun- 
I dollars and bore interest at six per cen t., instead 
I hve as the agreement stated.

I beiniĴ at ad ^ me said negotiations were 
treLCam?Î 0n y° Ur orator never saw said Dupuy, but 
to be ¡w!!? r> argained said Heald who professed 
as vonr n * P,UJ’S agent> and said Taylor acted only 
on the nart ° pS agen^ w^i0  ̂ relation to your orator

0 sai Taylor said Heald fully understood;

30



20

that, as your orator’s agent, your orator relied ira-j 
plicitly on said Taylor’s representations and acted on I 
them in entire confidence, not for a moment suspecting! 
that there was any understanding or agreement be- 1  

tween said Taylor and said Heald by which saidTayJ 
lor was to be in any way interested in the transfer of I 
the said McCoy farm to said Dupuy, or that said Tay-
lor had any interest in the matter beyond his lawful I 
commissions for negotiating the sale, and your orator I 

1 0  has, much to his surprise, but recently learned that ini 
a short time after the completion of said exchange by 
the delivery of the deeds, said Dupuy conveyed the 
McCoy farm to said Healdfor the nominal consideration 
of one dollar, and he now believes and charges that 
said Dupuy, in fact, held the title to said Blanchard 
farm in some way^in trust for or for the benefit of said 
Heald, and your orator has been yet more surprised to 
learn, as he very recently has, that in fact 
there was at and during the negotiations fori 

2 0  said exchange a distinct understanding and agreement 
between said Heald and said Taylor, that after your 
orator should convey said McCoy farm to said Dupuy, 
the same should be resold, if possible by the joint ef-
forts of said Heald & Taylor and the proceeds of such 
sale over and above paying the Jardine mortgage, taxes 
and necessary expenses attending such sale should be 
equally divided between them, and that in fact the! 
money paid by your orator on said exchange " asj 
wholly or partly divided between them immediately! 

30 after the exchange was completed, and no part thereo 1 

was paid to said Dupuy as your orator has reason toj 
believe and distinctly charges.

6 . That the procuring from your orator of the con- 1  

veyances of the said McCoy farm to said 
through him to said Heald, through the agency o  ̂ 1 
Taylor under the circumstances and on. the a £ r e ® "1 

between said Heald and said Taylor as 
stated was a fraud upon your orator and jus } e I 

4 0  your orator to have said conveyance rescin
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require said Heald to reconvey the same to your orator 
subject to the said Jardine mortgage of five thousand 
dollars, but free from any other incumbrance what-
soever, placed thereon by said Heald, or in case said 
mortgage has been paid on the payment by your orator 
of that amount less the sum paid by your orator on 
said exchange and on the reconveyance to said Heald 
of the said Blanchard place by your orator subject to 
the mortgage of thirty-six hundred dollars, which re-
conveyance your orator tenders himself ready and will- 1 0  

ing to make and that your orator may have such fur-
ther or other relief in the premises as the nature of the 
case may require and as shall be agreeable to equity 
and good conscience. '

In tender consideration whereof and for as much as 
your orator is without remedy by the sirict rules of the 
common law to the end that the said Charles E. Heald 
may answer the premises as fully and completely as if 
the same were here again repeated and he thereto in-
terrogated, and that said Charles E. Heald may be de- 2 0  

creed to have procured the title to said McCoy farm 
from your orator by fraud, and the conveyance thereof 
by your orator may be rescinded and the said Charles 
E. Heald may be further decreed to convey the said 
McCoy farm to your orator subject to the said mort-
gage of five thousand dollars, or if the same has been 
paid, on the payment to him by your orator of the sum 
o five thousand dollars, less the amount paid by your 
orator on the delivery of the deed to said Dupuy, and
on the conveyance to him by your orator of the said 30 

anc ard place, subject to a mortgage of thirty-six 
hundred dollars.

May it plc^e y0Ur Honor, the premises considered,
grant unto your orator not only the State’s writ of

r,n’nSSUing ° Ut of and under the seal of this 
*  C o u r t ’ t 0  be directed to the said Charles E. 

any from conveying or disposing in
i y way of said McCoy farm, or in any wav incumber- 
sufnl b»t also the State’s writ of subpoena is-

° an under the seal of this Honorable 40
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Court to be directed to said Charles E. Heald, com-
manding him by a certain day, and under a certain 
penalty therein to be expressed, to be and appear be-
fore your Honor in this Honorable Court, then and 
there to answer all and singular the said premises and 
to stand to, abide by and perform such order and de-
cree therein as to your Honor shall seem meet and 
shall be agreeable to equity and good conscience.

And your orator, as in duty bound, will ever pray,
1 0  &c.,

THEO. LITTLE,
Sol. for and of Counsel with Complainant.

S t a t e  o f  P e n n s y l v a n i a ,
County of Lehigh.

" W i l l i a m  R .  H e n n i n o e r , the complainant in the 
foregoing bill o f complaint, being duly sworn according 
to law, on his oath saith that he is a resident of Allen-
town, in the State of Pennsylvania, and resided there 

20 in November, A. D. 1889 ; that he then owned in fee 
simple a farm known as the McCoy farm, situate in the 
Township of Woodbridge, in the County of Middlesex, 
in the State of New Jersey, which was subject to a 
mortgage of five thousand dollars, as stated in 
b ill; that, being desirous of selling said farm, he em-
ployed Josiah Taylor, a real estate agent, doing busi-
ness in New York City, for that purpose, who in som 
way brought the matter to the notice of o“ e Cha™* ' 
Heald of said city, also areal estateagen ,w  P 

30 fessed to be the agent of one Abraham • P ?  
the City of Brooklyn, and who, as such Proie® 
proposed to exchange a farm of which said PJ ^
title, which was known as the.®la“ h% , ^ ship in 
was situated in Middle Southfield To» 
the County of Monroe, in the State>of J
which, as he said, was inoumbered y * ,
of three thousand dollars, that through the agncy
said Taylor an agreement was effectedIfo the excba 
of this deponent’s farm for said Dup J ^  eiecuted 

40 said bill of complaint, and the
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and delivered as in said bill stated, this deponent pay-
ing at the time three hundred and thirty-six dollars 
and giving his note for one hundred dollars ; that after 
receiving his deed for said Blanchard Place he learned, 
much to his surprise, that the mortgage was thirty-six 
hundred dollars instead of three thousand and the in-
terest six per cent, instead of five as stated in the 
agreement. This deponent further saith that he had 
not the remotest suspicion at the time of making the 
agreement for said exchange, or when the deeds were 
delivered, that there was any understanding or agree-
ment between said Heald and said Taylor that either 
was in any way interested in said exchange beyond 
their usual and legal commissions, or that they were to 
be interested in said McCoy farm after said exchange ; 
that he never knew of any such agreement until dur-
ing this month o f January, A. D. 1891, when he was 
greatly surprised to learn that not long after said ex-
change said Dupuy, as the deponent is informed and 
believes, conveyed the McCoy farm to said Heald for 
the nominal consideration of one dollar, and the de-
ponent is also now inform ed and believes it to be true 
that before said exchange was made said Heald and 
said Taylor had an agreem ent betw een  them that the 

cCoy farm, after the conveyance to said Dupuy, 
should be resold by their joint efforts, if possible, and 
t e amount realized from  such sale over and above 
Wing the mortgage o f five thousand dollars, the 
taxes and necessary expenses attending such sale, 
should be equally divided between said Heald and said 
ayior, and that in fact the money paid by this de-

lft Deil̂ WaS d*v*ded between said Heald and said Tay- 
’ and was not paid to said Dupuy.

Sv?m before me this 29th day of 
January, A. D. 1891, I b£ng
¿¡¡¡& . PuWic duly sworn and 

m and for the’ [ 
ness «af Pe?nsylvania, in wit- 

1  have hereto af- 
my Notarial Seal.

IA 8.]
J a m e s  H a u s m a n ,

Notary Public.

10
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30
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S t a t e  o f  N e w  Y o r k ,
County o f  N ew  Y ork .

J o s i a h  T a y l o r , o f full age, being duly sworn accord-
ing to law , on his oath saith that he has heard tha 
foregoin g  bill read and that he is the Josiah Taylor 
therein referred to, that in N ovem ber and December, 
A , D . 1889, he was carrying on business in the City 
o f  N ew  Y ork , as a real estate agent or broker, and 
was em ployed by W illiam  K. Henninger of Pennsyl-
vania, the com plainant named in said bill of complaint, 
to  sell for him a farm  situated in Woodbridge Town-
ship, in C ounty o f Middlesex, and State of New Jersey, 
know n as the M cC oy Farm, and had an interview with 
one Charles E. H eald, who was also engaged 
in the real estate business in the City of JSew 
Y ork , w ho professed to be the agent of one 
Abraham  B. D upuy o f the City of Brooklyn, who 
owned or had the title to  a farm situated in Middle 
Smithfield Tow nship, in Monroe County, in the 
State o f Pennsylvania, known as the Blanchard Place, 
which said H eald represented to be encumbered for 
the sum o f  three thousand dollars, secured by a mort-
gage thereon bearing five per cent, interest, that saJ 
H eald proposed to effect an exchange of said Blancbar 
P lace for the said M cC oy farm. That the matter was 
by  this deponent brought to the notice of said lie - 
ninger and was favorably entertained by n m , 
thereupon negotiations for such exchange we 
ried on b y  this deponent and said Heald, 1S . 
ent never having seen said Dupuy, in sai nego 
and an agreem ent for  the exchange was e ec 
m onth o f  N ovem ber, A . D . 1889, upon the tern 
stated in the annexed bill o f complain , e g ag
being signed by said Henninger an y §al , - tjons 

8 that during said negotiation

10

agent o f said D upuy ; man uu..u6 -  de
and before the contract for the exchan® „ t shonld, 
said H eald proposed that he and this ep



25

if said exchange could be effected w ith their efforts to 
resell the McCoy farm and should be equally inter-
ested in whatever money should be received from  said 
Henninger on the exchange and also in the proceeds o f 
such sale, which should be realized over and above 
paying the mortgage thereon for  five thousand d o l-
lars and the taxes and expenses incident to the sale, 
said Heald first retaining for him self one hundred and 
fifty dollars.

And this deponent not at the tim e thinking there 10 
was any impropriety whatever in his m aking such 
agreement, consented to it, and after the exchange this 
deponent did make various efforts to  sell said M cC oy 
farm by advertising it, and by taking persons there to 
see it.

That as part of said agreement between him self and 
said Heald this deponent and said Heald did divide the 
amount which said Henninger paid on the exchange, 
said Heald first retaining one hundred and fifty  dollars.

That the deed for said M cC oy farm was made b y  20 
said Henninger to said Dupuy, this deponent under-
standing at the time that said Dupuy held the title for 
said Heald, and some months afterwards said D upuy 
conveyed said farm to said H eald for  the nominal 
consideration of one dollar.

That this deponent never supposed that he was doing 
anything wrong, or had done anything illegal or unjust 
towards said Henninger until he recently claimed to 
have an interest in the proceeds o f  the sale o f  said 
farm or some part thereof, having learned that said 30 

eald had contracted to sell it or some part o f  it, 
when to his surprise said Heald for the first time 
enied that this deponent had any interest therein and 

repudiated his agreement made as hereinabove stated, 
w en this deponent was advised that said agreem ent 
was o doubtful validity, because when it was made

40
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this deponent was acting as the ageut of said Hennin- 
ger. .

JO S IA H  TAYLOR.

Sworn before m e this third day o f F eb-' 
ruary, A . D . 1891, I  being a N otary 
Public duly appointed and com -
missioned in and fo r  the County of 
K ings and authorized to  act in the j- 
C ity and C ounty o f N ew  Y ork , and 
State o f  N ew  Y ork . In witness 

10 w hereof I have hereto subscribed my 
name and affixed m y N otarial Seal. J 

P a u l  G o k h a m,
[ l . s .] N otary Public,

Kings Co., N. Y.
Cert, filed in N . Y . Co.

IN  C H A N C E R Y  O F N E W  JERSEY.
20 T o  his H onor A l e x a n d e r  T. M c G i l l , Chancellor of 

the State o f  N ew  Jersey :
Com plaining shows unto your Honor your orator 

W illiam  R. H enninger o f  Allentown, in the State o 
Pennsylvania, that on the thirteenth day of March, in 
the year o f our Lord one thousand eight hundred an 
ninety-one, you r orator exhibited his original i o 
com plaint in this H onorable Court against ^ares 
H eald, o f the C ity  o f  Brooklyn, in the State of JNew 

30 Y ork , therein stating that in the month of Novem̂  > 
in the year eighteen hundred and eighty-nine,} 
orator was the ow ner in fee simple of a certain arm 
uate in the Tow nship o f Woodbridge in the Loamy 
o f  M iddlesex, in this State, consisting of two ra 
land in said bill particularly described, one ra ^  
taining sixty-eight acres more or less, an ^
tract containing eighteen acres more or ess, ^
farm  was know n as the M cC oy tarm an yuomas 
to  a m ortgage fo r  five thousand dollars e ar(iine; 

40 Jardine, Y reeland Jardine and Margaret •
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that your orator being desirous o f  disposing o f  said 
farm, employed for that purpose one Josiah T aylor, a 
real estate agent residing in B rooklyn , in the State o f 
New York, but doing business in the C ity o f  N ew  Y ork , 
who brought the matter to the notice o f  said Charles E. 
Heald, also a real estate agent residing in Brooklyn, but 
carrying on his business in the City o f N ew  Y o rk ; that in 
the negotiations which follow ed, said H eald represen-
ted himself to be the agent o f one A braham  D upuy, w ho 
he said, owned a farm known as the Blanchard place situ-
ate in Middle-Smithfield Township, in the County o f 
Monroe, in the State of Pennsylvania which was as said 
Heald represented incumbered by a m ortgage fo r  three 
thousand dollars, bearing interest at five per cent. ; that 
said Heald as agent of said D upuy, as he said, proposed 
to exchange said Blanchard Place for said M cC oy farm , 
which proposition was com municated to you r orator 
by said Josiah Taylor, and after considerable negotia-
tions carried on professedly between said T aylor as 
your orator’s agent and said Heald as the agent o f  said 
Dupuy, an agreement for the exchange o f said proper-
ties was agreed to, and a written agreement was pre-
pared bearing date November sixteenth, A . D . eighteen 
hundred and eighty-nine, by which your orator agreed 
to execute to said Dupuy a warranty deed for the said 
McCoy farm free from any incumbrance except the 
said Jardine mortgage o f five thousand dollars, and 
such taxes as might be a lien thereon, and to pay to 
said Dupuy the sum of four hundred dollars ; and said 

opuy was to execute and deliver to  you r orator a 
warranty deed for said Blanchard P lace subject to  a 
•iwrtgage for three thousand dollars, bearing five per 
#®t. interest, which agreement was signed by  you r or- 
*/a n d  by said Heald as agent for said D upuy ; that 
«ter said agreement was signed but before the deeds 

e"?“ referred to were delivered, said Heald de- 
of your orator the paym ent o f  a further sum 

sixty six dollars for rents which had been paid to  
r orator for the M cCoy farm ; that in the m onth o f 

r, A. D. 1889, your orator executed and

10
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30
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forw arded to  said Josiah Taylor, his agent, a deed 
in accordance w ith his said agreement, and the same 
was delivered to  said Heald as agent of said Du- 
puy ; and said T aylor also received from said Heald 
a deed fo r  the Blanchard Place executed by said Du- 
puy, by w hich said property was conveyed to your ora-
tor subject to a m ortgage for three thousand dollars, 
bearing five per cent, interest, and your orator subse-
quently paid to  the said H eald three hundred dollars, 
part o f the four hundred mentioned in the said agree-
m ent, also sixty six dollars for rents received by him 
and claimed by said H eald, and gave to said Heald his 
prom issory note for the remaining one hundred dol-
lars, w hich has not been paid, but is as your orator 
supposes still held by  said Heald ; that during all the 
negotiations in reference to the said exchange of prop-
erty your orator never saw said Heald until the day 
said written agreem ent was signed, nor had he any ac-
quaintance w ith him , but your orator relied entirely 
on the representations made by said Heald, professedly 
acting as agent o f  said Dupuy, to said Taylor, and by 
said T aylor com m unicated to your orator; that your 
orator never for a m om ent suspected any collusion be 
tw en said H eald and said Taylor, or that they were, 
or were to be, personally interested in bringing a ou 
said exchange o f  property beyond their usual coronas 
sions, but that after the delivery of said deeds your 
orator found that the Blanchard property waf *n .â  
covered by a m ortgage for thirty-six hundre 0 
bearing interest at six per cent., and a s 0I’ 
before filing his said original bill learned ^  
during the negotiations, which led to sal 
change o f  property, and at the time o 
change o f  deeds, there was a distinct un e 
ing and agreem ent between said Heak an s a , \j 
lor that w hatever m oney your orator cou 6 and 
to  pay, Should be divided between sai ]eteA
T aylor, and that after the exchange was F 
they would use their efforts to 
M cC oy  farm  and divide between them w



29

[could thereby be realized over and above paying the 
[said Jardine mortgage and such taxes and expenses as 
they might be required to pay anterior to  such sa le ; and 
that, in fact, the money paid by your orator as afore- 

! said was divided between said Heald and said Taylor 
I in pursuance of their said agreem ent; that subsequent-
ly, and in or about the month o f  June, A . D . 1890,

1 said Dupuy conveyed the said M cC oy farm  to said H eald 
; for the nominal consideration o f one d o lla r ; that said 
I Dupuy held said title as your orator charged in trust 10 
1 for said Heald; that the procuring o f  the conveyance 
of said McCoy farm to said Dupuy by you r orator was 

; a fraud committed on your orator by  said H eald and 
Taylor, such as entitle him to  have said sale rescinded 
and to have the same reconveyed to your orator, sub- 

I ject to said Jardine m ortgage; and praying that said 
Heald might be decreed to have procured the con v ey -
ance of said McCoy farm from  your orator by  fraud, 
that the conveyance might be rescinded, and said H eald 
be required to reconvey the same to your orator, sub- 20 
ject to the Jardine mortgage, or if the same has been 
paid subject to the payment by your orator o f  the 
amount thereof, less the amount paid by you r orator at 
the time of the exchange and the reconveyance to  said 
Heald of said Blanchard Place, subject to a m ortgage 
of thirty-six hundred dollars. A nd that you r orator 
might have such other and further relief as equity and 
good conscience might require.

And your orator further states that Charles 
| • Heald appeared to your orator’s said bill, 30 
and put in his answer thereto, wherein he ad-
mitted the making o f said written agreem ent 
mentioned in your orator’s bill alleged that he 
*ctedinsaid exchange as agent for the ow ner o f  said 
hlanchard Place,who he alleged to be one M ary P ratt, 
pi01 sa^  Dupuy held the title to the Blanchard 

I k ^°r ° r ^ a t  Had any  interest in
8 6 ^me Sâ  excHange, denied that he repre- 

Bla i^°^0Ur oraA°r or his agent Taylor that the 
I nc ari* Place was subject to a mortgage for only 40
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three thousand dollars ; denied that there was any un- 
derstanding or agreem ent between himself and said 
T aylor by which said T aylor was to be interested in 
said exchange in any way beyond receiving his lawful 
commissions for  negotiating the same, or that he, said 
H eald, was interested therein beyond receiving his 
regular com missions, or that there was any agreement 
or Understanding between himself and said Taylor 
before said exchange, that they should unite their ef- 

10 forts to resell said M cC oy farm and divide either the 
m oney paid by you r orator, or any proceeds of said I 
sale if they am ounted to more than the amount due on j 
the Jardine m ortgage, or that, in fact, the money paid 
b y  your orator was divided between himself and said 
Taylor, in pursuance o f their alleged agreement. That 
said Heald in his said answer further admitted that in 
June A . D. eighteen hundred and ninety said Dupuy 

- conveyed to  him said M cCoy farm for the nominal con-j 
sidération o f  one dollar, but alleged that said convey-j 
ance was made by the request o f said Mary Pratt, to I 
w hom  he alleged he paid the real consideration there-J 
for  ; that he further answered that said Jardine hadj 
not on ly  com m enced proceedings for the. fore-j 
closure o f  their said mortgage, but had ob-| 
tained a decree o f  foreclosure, on which an j 
execution had been issued to the Sheriff of Middlesex I 
County, w ho had sold said McCoy farm at public sale I 
to said Thom as Jardine ; that such sale was made! 
under a certain agreement between himself and sai 1 

30 Jardines by w hich said Heald was to he permitted to I 
redeem said farm  ; that he had offered to redeem ltfl 
in pursuance o f  said alleged agreement, and said ar | 
dines had repudiated said agreement ; that he a I 
thereupon filed his bill in this Court against Thomas 
Jardine, Yreeland Jardine and Margaret E. Ja 1110 
enforce said right o f redemption and to corope saw| 
Jardines to  execute to him a conveyance of sai aD~*l 
and had obtained an opinion of this Court in is a > 
and sustaining the alleged right of redemption. I  

40 A n d  your orator further shows that sai answe
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Ebeen replied unto by your orator, but no witnesses 
have been examined on either side, as by  the said 
original bill and proceedings now  rem aining as o f  
hword in this Honorable Court reference being there-
unto had will more fully appear.

And your o r a to r  shows by way o f  supplement that 
at the time said Heald filed his bill in this Court to 
¡enforce his a lleg ed  right to redeem said M cC oy farm  
he also filed in th e  office o f the Clerk o f  the Court o f  
Common P leas of the County o f  M iddlesex a notice o f  10 
the tendency o f  h is  said suit, as provided by law, 
which said n o tice  h a s  never been cancelled or dis- 

Icharged o f  re co rd , a n d  that your orator also as soon 
las his said o r ig in a l b i l l  was filed in this Court, filed in 
■the office o f the sa id  C le r k  of the Court o f Com m on 
iPleas of M id d lesex  C o u n t y  a  like notice o f  the pen- 
Idency of his said su it, a n d  the purpose o f  it, in a ccord -
ance with the p ro v is io n s  of the law in that regard.
I And your orator further shows that he has lately 
I discovered that on or about the thirtieth day o f  A p ril 20 
Bast said Thomas Jardine while the suit o f  said H eald 
Pgainst said Jardines was still pending in this Court, 
jexecuted and delivered to The P ort R eading Railroad 
■Company, a corporation organized under the laws o f  
T is State, a deed of conveyance for  a portion o f said 
F y farm containing eighteen acres for  the consid-
eration as stated in said deed, o f twelve thousand dol-

rtaiS’ and that said Thomas Jardine also about the same 
I «ne conveyed the remainder o f said M cC oy farm  to

p i  1 °n ChamberS ° f  Philadelphia, in the State o f  30 
Ideed Syf? mal for the consideration, as stated in said 
L ’ l  * thousand dollars ; and your orator charges
■him fln!i fL°nVe/ anGe to said Chambers was made to  

itleisnow  held by him in trust or  in

L j nf°r h<! be" efit ° f  the said The Port R eading
lumbers °mPan^’. and ^ a t  sa'd  Company and said
title to tta Fe n° VV m Possessi° n o f said lands, claim ing 

r ^  the same under said con veyan ces.. ,

the time thp^^a fartller sllows and charges that at
said Gordan Chambers and The P ort 40
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B eading R ailroad Com pany entered into the contract 
w ith said Thom as Jardine for the purchase of the por-
tions o f  said M cC oy  farm  conveyed to them respec-
tively , or at the time o f the conveyance thereof to them! 
severally, as aforesaid, or at and before the payment 
o f  the purchase m oney for the same, if said purchase! 
m oney has actually been paid, they well knew, or had 
been inform ed, or had received some intimation, 
or had reason to  believe, or suspect, that saidj 
H eald had instituted proceedings in this Court, by! 
filing his bill as hereinbefore stated, against said! 
Thom as Jardine, Yreeland Jardine and Margaret E. 
Jardine, claim ing an interest in said McCoy farm 
and praying that the Jardines might be comj 
pelled to reconvey the same to him said Heald, anl 
that said H eald ’ s claim  had been wholly or partially 
sustained by  this H onorable Court, and that they also 
w ell knew, or had been informed, or had reason t(j 
believe, that you r orator had also filed his said original 
bill against said H eald, claiming that said Heald had 
induced you r orator to convey said farm to saidDupuj 
b y  fraud, and praying that said Heald might be rej
^uired to reconvey the same to your orator.

A nd your orator further charges that if in fact said 
Glordon Chambers and The Port Reading Railioad 
Company, or either o f them, have paid the puic as 
m oney m entioned in their respective deeds to salt 
Thom as Jardine, they did so under some agreeraej 
with said H eald, or some person cla im in g  to represej 
him, or to  have pow er to control said Hea a 
further prosecution o f his said claim to sai a > 
that said G ordon Chambers and The Port Kea«'1"? 1 I 
road Com pany, or one o f them, gave to said Ja 1  
to said Thom as Jardine some agreement to P> f
indem nify him  or them  against the c aim J
made b y  said H eald as aforesaid, and also ag i J  
claim  made by you r orator to said lan 1

decision o f  this Court in favor o f said H
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I to said McCoy farm, and to have the same reconveyed 
[to him by said Thomas Jardine, according to the 
■prayer of his said bill hereinbefore referred to was 
[made in the month of March last, no decree has ever 
[been filed, although your orator’s counsel has repeatedly 
[requested the solicitor o f said Heald to  have such 
decree filed, and your orator believes and charges 
that the omission to file said decree is in pursu-
ance of some agreement or understanding between said 
Heald, said Thomas Jardine and the said grantees o f  
said Thomas Jardine, for the purpose o f prejudicing, 
hindering and ,if possible defeating your orator in the 
effort to enforce his claim to said M cC oy farm as 
stated in his said original bill.

To the end therefore that the said Charles E . Heald, 
[Thomas Jardine, Yreeland Jardine, M argaret E. J ar-
dine, Gordon Chambers and the P ort Beading R a il-
road Company may, if they can, show why your 

[orator should not have the relief hereby prayed, and 
I may on their respective and several corporate oaths, 
full, direct and perfect answer make to  all and singular 
the premises as fully and particularly as if the same 
were here again repeated and they interrogated thereto, 
and more especially, that said Thom as Jardine, Y ree- 
land Jardine and Margaret E. Jardine m ay answer 
¡whether said Thomas Jardine did not purchase said 
McCoy farm at the Sheriff’s sale as stated in your 
•orator s bill for their joint benefit, and whether the 
raid \ reeland Jardine and Margaret E. Jardine gave * 
I j  0011 sen  ̂ the conveyances to said G ordon
Chambers and the Port Reading R ailroad Com pany as 
[** in your orator’s bill, and as hereinbefore set 

; that said Thomas Jardine m av also answer 
p  en first, and by whom, application was made to 

p convey said tracts o f land to  said Cham bers or 
| e ort Reading Railroad Com pany, whether the 

s ement to sell said property was in writing, and if

th p r lf  ^ h ° m  ifc W a s  m a d e ’  a i l d  t h e  d a t ewereof, and whether 
ment or a copy of

he has 
it, when

the
and

said
from

agree-
w hom
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he received the purchase m oney for each tract if tb 
same has been paid, whether such paym ent was made in I 
cash or by check or draft, and if by check or draft, by I 
w hom  and on whom  the same was drawn, whether the I 
am ount o f purchase m oney for each tract is correctly I 
stated in the deed, whether when said agreement for I 
the sale was made or before the purchase money was I 
paid the said Thom as Jardine did not know or had I 
not been inform ed o f  your orator’ s claim to said land, I 
and if so how  he was inform ed of it, and whether he I 
had not read a cop y  o f  your orator’ s original bill against 1 
said H eald or heard the same read, and whether he I 
did or did not require from  said G ordon  Chambers, or I 
The P ort R eading Railroad Company before he would I 
consent to  con vey  said lands to them respectively, I 
some agreem ent to indem nify said Thomas Jardine, I 
Y reeland  Jardine and M argaret E. Jardine against the 1 
claim  made to said lands by said Heald in his said pro-1 
ceedings in this Court and also against your orators! 
claim as set up in his said original bill, and if any such! 
indem nity was given that he state its contents, and by I 
w hom  made, and whether he did not know or had n oj 
heard that your orator had filed in the office of t e 
Clerk o f the Court o f  Common Pleas of Middlesexl 
C ounty a notice o f  the pendeney o f his said suit apinsa 
said H eald. That said Gordon Chambers and ihel
P ort R eading R ailroad Company may also severally
answer whether said Chambers did not take tit e I 
part o f  said M cC oy farm as hereinbefore stated, o I 
does not now  hold such title, in trust for, orJD 
w ay for  the benefit o f The Port Reading Railrow 
C om pany, and in what way, if at all, he is con 
w ith said com pany ; that said Gordon C am e I 
also answer when and by whom he was re(l J 
contract w ith said Thomas Jardine loi t epu 
the said tract conveyed to him by said oma ^  
w hether he ever did make any con rac g A 
purchase with said Jardine before sai e J
cuted, at w hose request oy suggestion 
contract or accepted the deed, when e p
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Lose money of ten thousand dollars, and to w hom  it 
was paid, and where, and whether the same was paid 
in cash, or by check or draft, and if by  check or draft, 
by whom and on whom the same was drawn, whether 
the deed was delivered to him personally7-, and if so 
when, where and by whom and what he did with it 
when he received i t ; if not delivered to him personally 
by said Thomas Jardine, to  whom  it was delivered and 
by whom it was received for him, and b y  whose d irec-
tion it was placed on record, and whether he gave to 
said Thomas Jardine any agreement or bond to  in -
demnify him against any claim made, or which m ight 
be made to said lands, or against said Jardines, by  said 
Charles E. Heald, or by your orator, and whether before 
accepting his said deed, or before paym ent o f  the pur-
chase money to said Thomas Jardine he did not know , 
had not heard, or received some inform ation, or had 
not been led to suspect, that the title to said lands was 

| in controversy, and that either said Heald or your ora-
tor was making some claim to them.

That the Port Reading Railroad C om pany m ay also 
answer when and by whom as its agent, or representa-
tive, negotiations were first begun with said Thom as 
Jardine for the purchase o f said M cC oy farm , or any 
part of it, whether any contract was made w ith it, 
verbally or in w riting, by said Thom as Jardine, for  
the sale to it of any part o f  said M cC oy farm  other 
than or before the execution o f  the deed herein before 
mentioned, whether any contract for such sale was made 
y said Thomas Jardine with any one, which was a fter-

wards assigned to said Company, and, if so, w ith w hom  
it was naa(|e an(j  when, when the deed m ade b y  said 

oraas Jardine to it was in fact executed and deliv-
ered to it, or its agent, and w ho such agent was, when, 
j *  ere> and to w hom  the purchase m oney was paid if 

e same has been paid, whether it was paid in cash, or 
jfjf or draft, and if b y  check and draft, by  w hom  

I laid011 same was drawn, and whether, before
PUrchase raoney  was paid, it did not know , had 
card, or had reason to believe or suspect, that
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said Charles E. Heald claimed said McCoy farm, or 
some interest therein, and that proceedings were pend-
ing in this Court on the part o f said Heald and against 
said Thom as Jardine to enforce said claim, and whether 
it did not know , had not notice, had not heard, or had 
reason to believe, or suspect, before said purchase 
m oney was paid that your orator made some claim 
to said M cC oy farm, and had filed his bill in this Hon-
orable Court against said Charles E. Heald setting up a 

10 claim to said farm , and whether it did not know or had 
not heard that your orator had filed his notice of the 
pendency o f his said suit against said Heald in the 
office o f the Clerk o f  M iddlesex County, and whether at 
the time of receiving its said deed from said Thomas 
Jardine, it made any agreement with said Heald, or 
any one representing or professing to represent said 
H eald, or to  be able to control the prosecution of his 
said suit against the Jardines, by which any part of the 
purchase m oney was to be paid then, or at any ] 

20 future time, or upon any condition, to said Heald A 
or any one else than Thomas Jardine, and if 
so what said agreem ent was, and with whom made 
and whether it has made any agreement with said I 
Thom as Jardine to indemnify him against any claim of j 
said Heald, or you r orator, to said land, or whichl 
m ight be made by  said Heald or your orator against! 
said Thom as Jardine, by reason of, or growing out of | 
the conveyance o f  said M cCoy farm to said Gordon I 
Chambers, or to said P ort Heading Railroad Com-1 

30 pany, and if so whether said agreement is in writing, | 
■when it was made and what it was ?

A n d  that you r orator may have the same relie 1 
against the said Charles E. Heald, Thomas Jardine, j 
Yreeland Jardine, M argaret E. Jardine, Gordon C am j 
bers and The P ort Reading Railroad Company, as ei 
m ight have had if  the facts hereinbefore sta 
charged by w ay o f  supplement had been state |°| 
your orator’ s original b i l l ; that said Charles . eâ  I 
m ay be decreed to have procured the conveyance^ I 

40 the said M cC oy  farm  from  your orator by rau , ,
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I the said conveyance to him by your orator may be 
rescinded; that the deeds made respectively to  said 
Gordon Chambers and The Port Reading R ailroad 
Company may also be decreed to be fraudulent and 

! void and may be set aside, and said Thom as Jardine 
may be decreed to convey said M cC oy farm  to you r 
orator, subject to the payment to him o f  the am ount 
of principal and interest o f said m ortgage for  five 
thousand dollars with the interest and costs o f  fore-
closure, or that said Gordon Chambers and The P ort 
Reading Railroad Company m ay be decreed to hold 
the title to said lands in trust for  your orator, subject 
only to the lien of the amount o f the said Jardine 
mortgage of five thousand dollars, or in case the said 
deeds to said Gordon Chambers and The P ort R eading 
Railroad Company are held by the Court to be valid as 
against your orator’s claim, and to vest the title in said 

-grantees that said Thomas Jardine m ay be required to 
jwount to your orator for, and pay over to him, all 
, e Purchase money mentioned in said deeds after de-
ducting therefrom the amount due on said five thou-
sand dollar mortgage, with the costs o f said decree o f

! s lu T r '6 anf 4fale1’ and that y ° ur orator m ay have 
|c . er an*d JUrtber relief in the premises as the cir- 
mav J CeS ° f the °aSe m a j require and to your H onor

L m J l n ’r 6 y ° Ur H 0 n ° r ’ th e P rem ises con sidered  
[ issuino- out f )' ° U,I' ontor  the S ta te ’s w r it  o f  subpoena, 

k r :\ ° J r ]^ r th e  Seal o f  th is H o n o ra b le  
Thomas la r l ' lre“! e i  t0 tlle  sald C h arles E . H e a ld ,

t » e , e o l i c h’ I r Ianduardille’ MarSa r e t E - J ^ -
mad Comtwti 6rS an< dle P o r t  R e a d in g  R a il-

lJ a «r ta L il ’ COmr andingth em an d  eaxlb o l  them >
M° be expressed^t o \  UDdf r  a certain  p e n a lty  th erein ,
» this Honorable r™  and appear b efore  y o u r  H o n o r  

singular the -.i ’ then and there to  a n sw er a ll

‘ ' » J  perfom and t0 s ta n d t° .  abide
k & S S E l . ! h ° rder and decree th erein  as to  

eem m eet and sh all be a greea b le  to

10

20

30

40



38

equity and g ood  conscience, and your orator, as in 
duty bound, w ill ever pray, &c.

T H E O . LITTLE,
Solicitor of Complainant, j

10

20

IN  C H A N C E R Y  O F N E W  JERSEY.

Between W i l l i a m  R . H e n n in g e r ,
Complt.,

AND

C h a r l e s  E. H e a l d ,
Deft.,

W i l l i a m  R . H e n n in g e r ,
Complt.,

O n Bill.

Onsupplementall 
j. Bill.

O rder to dismiss 
Bill.

AND

C h a r l e s  E. H e a l d  et als.
Defts.

These matters com ing on to be heard on bill anl 
supplemental bill, answer and replication thereto 
this Court in the presence o f Theodore Litt e, so i t j  
and o f  counsel with the complainant, Richard . 1 
Parker, counsel for Charles E. Heald, and o H  
E m ery, counsel fo r  other defendants, and t J
being begun on the part o f the comp ajnaTV  * tjJ  
it appears that at the time at the 
suit the com plainant had assigned a one- a 1
this suit to  Josiah Taylor and one-quaH'. J
to  the attorney o f the said Josia a^ ., ’ 0f th 
such disclosure being made by t e v i  , nt,scoUm 
cdmplainant and upon motion by the de deni"
sel to  dismiss the said bills and sai mo
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[by the Court and the cause continued until this day,
[the Court giving the complainant leave to amend his 
[bill by adding as parties the said Josiah T aylor and 
his said attorney, and directing that upon said 
amendment the cause should at once proceed to hear-
ing ; and now on this day to which the cause was ad-
journed, counsel for the complainant stating that he 
did not desire to make the amendment, and desired a 
dismissal of his bill without prejudice, and the Court 
having been heard, the argument o f  the respective 10 
counsel thereon, and being o f the opinion that the 
|said reservation should not be made. It is on this 15th 
¡day of March, A. D. one thousand eight hundred and 
ninety-two, on motion of the said counsel o f  the said 
complainant, ordered that the said bill be and the same 
jis hereby dismissed, with costs, to be paid to the de-
fendants.

And that the injunction heretofore allowed be and 
the same is hereby dissolved.

A L E X . T. M cG IL L , 20
C.

Respectfully advised,
Jo h n  T. B i r d ,

Y . C.

Answers were filed to 'the supplemental bill bv th 
°rt eading R. R. Co., and the Jardines, Chamber!

L  a !nd iIeald’ wllich set UP the same facts and de 
I ces oundin the several answers to the bill filed i
Z T (eXCept thG bar 0f the farmer suit) which last
Lino* anST S TFe pnnted 011 Page 18-58 of the fore 

14 ]18 a£reed that copies thereof ma’ 
| f ed to on the argument if necessary.

TH E O . L IT T L E ,
for Appellants.

F. W . S T E Y E N S ,
for  Respondents, 

P o r tR . R . R . C o., éta is .

30

40
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This agreem ent made this twenty-ninth day of Jan-
uary, A . D . eighteen hundred and ninety-one, between 
W iiliam  R . H enninger, o f  Allentown, Pennsylvania, 
party o f  the first part, and Josiah Taylor, of the City 
o f  B rooklyn , C ounty o f Kings, and State of New York, 
party o f  the second part, witnesseth :

W hereas, in the m onth o f December, A. D. eighteen 
hundred and eighty-nine, said party of the first part, 
was ow ner o f certain premises in Woodbridge Town- 

10 ship, M iddlesex County, State of New Jersey, known 
as “  The M cC oy Farm ,”  subject to a mortgage of five 
thousand dollars, foreclosure whereof was threatened,
which premises he was very desirous of selling;

W hereas, through the instrumentality of said Taylor, I 
said party o f the first part, in said month of December, 
made an exchange o f said farm for property in Middle 
Smithfield Tow nship, Monroe^County, State of Pennsyl-
vania, know n as the Blanchard Place, which was rep-
resented to  be encum bered by a mortgage of three thou- 

20 sand dollars, w ith interest thereon from November | 
first, then just past, at the rate of five per cent, per 
annum, together with taxes then due, title to whic 
was held by one Abraham  B. Dupuy, who was repre- 
resented in said transaction by one Charles E. 1 ea , I 
while in fact, the m ortgage encumbrance upon said 
Blanchard P lace was thirty-six hundred dollars, bear-
ing interest at six per cent ; , ,

W hereas, it is now  represented to said party o 
first part, that at the time o f the said transaction thew 

30 was agreem ent between said Taylor an sai ’ 
that they would divide between themselves 
m ight be realized out o f such exchange over a 
said five thousand dollar mortgage 
was not then know n to said party of the f  P ’ 

W hereas, part o f  the consideration paid b y ' » I F *  
o f  the first part for said exchange was a c P Y , 
o f  three hundred and sixty-six dollars which was

vided between said Taylor and sai thousand dol-j
W hereas, since said exchange sai premises sold

40 lar m ortgage has been foreclose , a
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by the Sheriff, and bought by the m ortgagees; and 
said Heald, claiming to be interested therein, has a suit 
now pending in the Court o f Chancery o f  N ew  Jersey, 
to set aside said sale and to be perm itted to redeem 
said premises, which it is claimed can now be sold for  
considerable more than said m ortgage debt ;

Whereas, said Heald now denies that said T aylor has 
any interest in said McCoy farm, and said T aylor has 
filed a bill of complaint against said H eald and others, 
in said Court of Chancery, to establish his interest in 10 
said farm; to which bill said Heald has answered, ad-
mitting said exchange of properties, and that he and 
Taylor were agents in said transaction, but insisting 

| that said Taylor, by the terms o f  the agreem ent b e -
tween them was only to have an interest in proceeds o f 

| the sale of the McCoy farm in case a sale thereof should 
| be made by him ; and denying that said T aylor has 
now any interest therein ;

Whereas, it is represented to said party o f  the first 
part, that, if a suit should be instituted in said Court o f 20 

I Chancery by him, said exchange could be rescinded in 
I case said Heald is successful in his said action.
I Now, in consideration of the premises, and o f the 
sum of one dollar to him paid and o f the agreem ent by 
said party of the second part, to institute and prosecute, 
without expense to said party o f the first part, such 
proceedings as may be necessary to rescind said ex -
change, said party of the first part agrees that said 

I party of the second part shall have the sole, and full 
I management and control of said claim, and o f such pro 30 
I ceilings; with authority to engage counsel to institute 
I an conduct such proceedings in the name o f  said party 
I 0 t e first part; or to com promise and settle such 
1 c aim upon such terms as he m ay deem  w is e ; to  re-

I deed Q] Procee( ŝ thereof, and to  execute all such 
I cann' eaS6S°r aoreements as m ay be deem ed by  his 
I  sakof neCeSSary t0 ac°oniplish such rescission, or a 
I claim Sai tarm, or a proper settlem ent o f  such
K of co^ ^ i0a that one-fourth o f  the proceeds

m shall be paid by said party  o f  the second 40
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part to said party o f  the first part, and that the re-
m ainder thereof shall be retained by said party of the 
second part, to reimburse him for his risk, trouble and 
expenses incident to  the enforcem ent of said claim.

And said party o f  the first part doth hereby consti-
tute and appoint said Josiah Taylor, his attorney, irre-
vocable, with full authority^ in his name, but at the 
cost and expense o f said party o f the second part, to do 
all things necessary fo r  the enforcement or compromise 

10 o f  the aforesaid claim , and particularly, in case said 
claim  is com prom ised, or settled, or a decree rescinding 
said exchange shall be obtained, to execute all such 
deeds, releases or agreements as may be necessary to 
perform  such decree, or to  sell and convey said McCoy 
farm . Said party o f th e ’first part hereby agrees that 
he will not do, cause or permit to be done anything 
contrary to the terms o f  this agreem ent; and that he 
will by  all reasonable and proper means aid said party 
o f the first part in the enforcem ent of said claim by ex- 

20 ecuting or procuring the execution of all such deeds 
and other instruments as may be necessary to perform 
any decree that m ay be rendered in said action, ort at 
m ay be necessary to  effect a sale of said McCoy farm.

In  witness w hereof said William R. Henninger 
Josiah T aylor have hereunto set their hands an se
the day and year first above written.

W . R. H e n n i n g e r , [sealj .

J o si ah  T a y l o r , [®al]* 
Signed, sealed and delivered 

30 in presence o f
. S. H . L i t t l e .

40
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This agreement made the 31st day o f January, A .
D. 1891, between Josiah Taylor and Jane B. Taylor, 
of the City of Brooklyn, K ings County, N ew  Y ork  
State, parties of the first part and Stephen H . Little o f  
Morristown, Morris County, State o f N ew  Jersey, 
party of the second part, witnesseth.

Whereas, said parties of the first part claim  to  be 
entitled to a half interest in the equity to  a certain 
property known as “  The M cC oy Farm  ”  located in 
Middlesex County, New Jersey, title to  which is now  
claimed by Charles E. Heald, such interest how ever be-
ing denied by said Heald ;

Whereas, said party of the second part, in consider-
ation of the sum of fifty dollars to  him paid and o f the 
agreements hereinafter stated, has undertaken to en- 

; force said claim by a suit in Chancery o f  N ew  Jersey, 
in the names of said parties o f the first part against 
said Charles E. Heald and others, which suit is defend-
ed by said Heald ;

Whereas, said parties of the first part have been 
advised by said party of the second party, that by 
reason of the defence made by said H eald, there is 
great doubt whether their said action can be m ain-
tained, but that an action by one ¥ m . R . H enninger, 
can be successfully maintained against said H eald ; 

Whereas, at the request o f said parties o f the first 
I part, said party of the second part has procured from  
I aid Henninger, an agreement authorizing the bring- 
I mg of such action in his name upon the terms in said 
I agreement specifically stated, and has procured one 
I heodore Little to act as solicitor and counsel for said 
I Henninger in said matter.

ow, in consideration o f the premises and o f  the 
I prosecution of said actions, or action, or the settlement 
I  o said claim of said Henninger, pursuant to the terms 
I of his said agreement with said Josiah T aylor, dated 

I Darf^ w^hout further expense to said
[ thV^ ^  Part’ ^  ls hereby agreed b y  them  
I  cessniT86 s&̂  action against said H eald is suc- 

U  ̂ Prosecuted or compromised and settled that
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said party o f  the second part as compensation for his 
services, herein shall have and receive for his own use, 
four-tw elfths o f  the sum so realized, and said parties of 
the first part shall have the remaining eight-twelfths, 
but in case the claim o f  said Henninger is enforced or 
settled pursuant to  the said agreement, that then said 
party o f the second part shall have and receive for his 
services herein four-tw elfths o f the amount so realized; 
three-tw elfths shall be paid to said Henninger, and 

10 four-twelfths to said parties o f the first part.
In  witness w hereof, said parties hereto have here-

unto subscribed their names the day and year first 
above written.

Jo si a h  Tayl o r , [seal .]
Ja n e  B. Tayl o r , [seal .]

Sealed, signed and delivered 
in presence o f

Per J. T.

20

30

40
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Iträni Court of Crrors and gtjJi»oala.

Between—
Wil l iam R. Hen n in ge r  amd al.,

Appellants,

AND

10
P e t i t i o n  o f

A p p e a l .

Charl es E. Heal d and als.,
Respondents.

| To the Honorable the Court o f Errors and Appeals 
in the last resort in all causes:

The humble petition of William R. H enninger and 20 
*>phen H. Little, the appellants in the above stated 

cause, respectfully shows that your petitioners find 
themselves aggrieved by a final decree made in the 
bourt of Chancery by his H onor A lexander T. M cG ill, 
chancellor of New Jersey, bearing date the fifth day 
o arc , A. D. 1895, wherein the said appellants 
! 61n T plainants and the said Charles E.
Tad ’ ^ raham B- DuPuy 5 Josiah Taylor, Jane B.

J or Thomas Jardine, Yreeland Jardine, M argaret 
Jardme, Gordon Chambers, The Port R eading Rail- 30 

ompany and Ferdinand E. Canda were defend- 
iudo-H«: ti. ?Se respec*is’ to w it: That said decree a d - 
Railmnri n &S t0 defendants, The P ort Reading 
dme V. ? 0m,pf y ’ Gordon Chambers, Thom as Jar-
toandE r n aJari'ine’ Margaret E - and Fer-
»ithco*. * i v  coraPlainants’ bill be dismissed,
'« I t o n m 1! that said Charles E - Heald pay to the 
lars and spv f  T *  ° f nmeteen hundred and ten dol- 
taxed. a ,en iree cents, with their costs to be

)Tour petitioners humbly appeal from  said 40
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decree for  the reason and on the ground that the same 
is erroneous, for that the decree as against said defend-
ants should have been in accordance with the prayer of 
the com plainants’ bill. Y our petitioners therefore 
pray that the said decree o f  the Chancellor may be re-
versed and set aside and for  nothing holden. And that 
your petitioners m ay have such relief in the premises 
as to this honorable Court shall seem meet.

TH EO. LITTLE,
10 Sol. and o f Counsel with the Appellants.

‘ ‘ Filed A pril 18, 1895.
H e n r y  C. K e l se y ,

Clerk.”

N E W  J E R S E Y  C O U R T  OF ERRORS AND 
A P P E A L S .

20
Betw een—

W i l l i a m  R . H e n n i n g e r  and ah,
Appellants,

AND
Petition of

Appeal-

C h a r l e s  E. H e a l d  and als.,
Respondents.

The answer o f  Thom as Jardine, Vreeland Jaidin» 
M argaret E. Jardine, Gordon Chambers and Lhe 
R eading R ailroad Company, respondents to ® , _ 
tion o f  appeal o f W illiam  R. Henninger an 
H. Little, appellants in the above stated cause. ^ 

These respondents, not acknowledging a or  ̂are 
the matters which in the said petition o aPl 
contained to  be true, for answer thereto, nev ^ 
say and adm it that a decree was, on t e ^ 0f

4'0 M arch last past, made and entered in
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Chancery, in the cause for that purpose m entioned in 
the said petition, as is therein stated ; but as to. the 
sabstance and form thereof, these respondents pray to 
refer thereto when the same shall be produced. A nd 
these respondents are advised and believe that the said 
decree is aggreeable to equity, and they pray that the 
same may be affirmed, with costs to be adjudged to 
these respondents.

F. W . S T E V E N S ,
Solr. and o f Counsel.

IN CHANCERY OF N E W  JE R S E Y .

To the Honorable A l e x a n d e r  T. M c G i l l , Chancellor 
of the State of New Jersey :

Humbly complaining showeth unto your H onor 
your orators, William R. Henninger, o f  A llentow n, in 
the State of Pennsylvania, and Stephen H . Little, o f 
Morristown, in the State of New Jersey, that in the 
month of November, in the year o f our Lord one 
thousand eight hundred and eighty-nine, and prior 
I thereto your orator, William R. Henninger, was the 
owner in fee simple of a certain farm situate in the 

[Township of Wood bridge, in the County o f Middlesex, 
® the State of New Jersey, known as the M cC oy 
larm, bounded and described as follow s :

t h e  First Tract being a tract o f  upland bounded 
I erly by the road leading to Biasing Star Landing, 
northeasterly by land form erly o f Jacob  F. R andolph,

Itartl r".ester!̂  Par%  by land form erly o f  John N oe and 
find  ̂fii ̂ormerbr ° f  Nathan Bunn, southwesterly 

northwesterly by land form erly o f  said Bunn and
„■ 1 ' 'eŝ eily by land of M ootey Kinsey, containing 
oftl " mne aCles ânc^ more or less, excepting out 

I vevpfl twentN'one acres form erly sold and con- 
¿ d - L  jamin Shotwel1 to Abraham  B. M iller by 

ated on or about August 14th, 1856, and re-
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corded  in the R ecord  o f Deeds of Middlesex County 
in B ook  72, pages 268, &c.

The Second Tract being a lot o f salt meadow in 
“  sunken m arsh,”  containing eighteen acres more 
or less, bounded southerly by the Sound
in part southerly, southwesterly, northwesterly
and northerly b y  H og  Hill Creek, easterly 
b y  m eadow  form erly belonging to Job Thorp, 
now  deceased, and afterward to Mootey Kinsey, and 

10 being the same premises conveyed by William McCoy 
and w ife to A nson  B. M oore in Augnst, 1886, which 
said farm  was subject to  a mortgage of five thousand 
dollars held b y  Thom as Jardine, Yreeland Jardine and 
M argaret E. Jardine.

20

30

40

2 . — That although your orator, William R. Hennin- 
ger, considered the said farm  worth at least double the 
am ount o f  the said m ortgage in the summer of eigh-
teen hundred and eighty-nine, on account of financial 
embarrassment he could not meet promptly the inter-
est due on the m ortgage and the holders began to press 
him fo r  the paym ent o f  the principal sum secured by 
it, and your orator determined to place said farm in 
m arket, and for  that purpose employed one J. W. j 
Taylor, a real estate broker doing business in the City 
o f N ew  Y ork , and subsequently on his removal from 
the city  he em ployed one Josiah Taylor, the father o 
said J. W . T aylor, w ho was also a real estate broker in 
said C ity o f N ew  Y ork , who in some way brought the 
m atter to  the notice o f one Charles E. Heald, who was 
also professed to be a real estate agent or broker, an
be the agent o f  Abraham  B. Dupuy of the i J 
B rooklyn , and who, as said Heald represente , own 
farm  know n as the Blanchard place, and was si na j 
in M iddle Sm ithfield township, in the County o j  
roe, in the State o f  Pennsylvania, which he was a 
to  dispose of, and which, as said Heal s a ’ -n » 
subject to  a m ortgage o f three thousand o ars j 
interest at five per cent, per annum.

3 . — That said H eald, acting professedly as the age tj



of said Abraham B. Dupuy, proposed to said 
josiah Taylor, the agent o f your orator, W illiam  R . 
Henninger, to exchange the said Blanchard place for  
your orator’s, said McCoy farm, and after considerably 
negotiation your orator was induced to  enter into a 
written agreement with said Heald, as agent, as he 
claimed of said Dupuy, on the sixteenth day N ovem ber, 
A. D. eighteen hundred and eighty-nine, by which 
your orator agreed to convey the said M cC oy farm  
to said Abraham B. Dupuy, or his assigns, by  a 
warranty deed and free from  all encumbrances, ex -
cept the aforesaid Jardine m ortgage o f  five thousand 
dollars, and the interest thereon, and subject also to 
such taxes as might be a lien thereon; and a ls o jo  pay 
tosaid Dupuy the sum of three hundred dollars in cash 
in fifteen days thereafter, and the further sum o f  
one hundred dollars in six m onths; and the said H eald 
as agent, as he claimed, of said Dupuy, agreed that 
said Dupuy would deliver to your orator, W illiam  R.

| Henninger, a warranty deed, duly executed, fo r  the 
Blanchard place, free from all encumbrance, except a 

I mortgage thereon then existing for three thousand d o l-
lars, and interest at five per cent, from  the first day o f 

j November, A. D. eighteen hundred and eighty -nine, 
together with such taxes as m ight then be a lien on 
said farm.

| h hat at the time said written agreem ent was 
signed, on the sixteenth day o f N ovem ber. A . D . 
®jehteen hundred and eighty-nine, your orator, W illiam  
f ,enil̂ er’ 8'ave to said Heald his prom issory note 

Ida/ f66 hundred Hollars, payable in fifteen days after 
• ?’ 01 cas  ̂ Payment he was then to  make, and 

tn n̂ ^ as afterwards paid, and that he also gave
droTa n Bald hlS Promissoiy  note fo r  one hun- 

PW  o ars, payable in four months after date, as
j 0{ tv !n saj  ̂written agreement and in the month 
«red t /11 '-I ^  ^ear af ° resaid your orator deliv- 
XavloiA “ eal(i ( t r o u g h  his agent said Josiah 

warranty deed duly executed b y  him self and
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w ife to said A braham  B. Dupuy for the said McCov 
farm  subject to the aforesaid mortgage of five thousand 
dollars and such taxes as might be found to be a lien 
thereon, and said T aylor as your orator’s agent received 
from  said H eald a deed, executed or purporting to be 
executed b y  said D upuy for the Blanchard place and 
describing said lands as subject to a mortgage for three 
thousand dollars bearing five percent, interest as pro-
vided in said written agreement, and before the ex- 

10 change o f  deeds you r orator William R. Henninger 
paid to said H eald a further sum of sixty six dollars 
which he had received in advance for rent of the 
M cC oy farm.

20
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5.— A n d  your orators further show that during all I 
the negotiation which led to said exchange of property 
said T aylor acted as agent o f your orator William R| 
H enninger, and your orator relied implicitly on said I 
T a y lor ’s representations and advice as said Heald well 1 
knew ; that at no time during said negotiations did! 
you r orator see said Dupuy though he fully believed! 
said D upuy to be in reality the owner of said! 
B lanchard place and said Heald to be his agent, an I 
he never for an instant suspected that either! 
said H eald or said Taylor had any personal in-
terest in said exchange beyond receiving the usu 1 
com m issions fo r  their services, and when StU 
deeds were delivered he accordingly gave to sai I 
T ay lor his prom issory note for the amount o l 
his commissions, but your orator, William R. eJinj 
ger, about the month o f January, eighteen hun ie a 
ninety-one, learned and charges the same to e J 
that in fact said D upuy had no interest in saK 
ard property, but simply held the lega fit e 
for, or for the benefit of, and subject to the 
said H eald, and that said Heald was not in  J  J 
the agent o f  said D upuy in making sai exc 
that said D upuy was and is utterly impceun n̂ -n | 
while said negotiations for said exchange w thaJ
said H eald and Taylor entered into an a g r e e m e n t  H
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they would use their efforts to  induce your orator, 
■William R. Henninger, to make such exchange on 
terms proposed by said Heald, and that after the ex -
change was completed and the M cC oy farm  should be 
[conveyed to said Dupuy, (who it was agreed was to 
Kold the title for the benefit o f said Heald and Taylor 
| an(l subject to their order, or the order o f  said H eald), 
they would unite their efforts to dispose o f  said farm, 
¡contributing jointly to such expenses as m ight becom e 
¡necessary, and that they should share equally in what- 10 
ever might be realized on such disposition over and 
above the amount required to pay the said Jardine 
mortgage; and in fact the  three hundred dollars paid 
to said Heald on said exchange, as hereinbefore, stated, 
together with the further sum of sixty-six dollars, which 

[had been received for rent in advance and which was 
also paid to said Heald on his demand, was divided be- 
tween said Heald and said Taylor in pursuance o f 

| their said agreement, and no part thereof was paid to 
■aid Dupuy. That said T aylor thereafter claimed to  have 20 
under said agreement some interest in said M cC oy farm, 

land by some transfer, assignment or other means, gave 
loone J. B. Taylor a part of his said interest as your ora-
tors are informed, who thereafter claimed to be in some 
Fay interested in said farm, and such interest was rec-
ognized by said Heald.

I 6.-And your orators further show that the m ortgage 
P  the said Blanchard farm subject to which said farm  
pas conveyed to your orator W illiam  R . Henninger, gq 
pstead of being for the sura o f three thousand dollars 
P  five per cent, interest was for thirty-six hundred 

rs bearing six per cent, interest; and you r orators
,6 ' | seĉ  and claim that by reason of such misrep- 

psentations and especially by reason o f  the fraudulent 
I between said Heald and said T aylor as

‘jesaul, under which your orator W illiam  R. Hennin-

herein̂ t m^Ucec*' to convey  his said farm to D upuy as 
■ the CS â ’ ^°Ur sa^  oraf ° r is justly entitled to  have 

ftveyance made by him of said M cC oy farm  to  4.Q
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said Abraham  B. D upuy rescinded, and to have said 
property re-conveyed to him— that the effect of said con-
veyance was in equity to constitute said Dupuy a mere 
trustee for  you r said orator, and that such trusts so 
attached to and inhered in said farm in the hands of 
said D upuy and any person to whom he might convey 
the same unless such conveyance should have been 
made to a bona fid e  purchaser for a valuable considera-
tion and w ithout notice, and that it especially affected 

10 the title to said farm when it was conveyed by said 
D upuy to said Heald, as hereinafter stated.

20

30

4-0

7 .— Y ou r orators further show that they are informed j 
and believe it to  be true that sometime in the year eight-
een hundred and eighty-nine, but whether before or after 
the convejTance o f  said M cC oy farm to said Dupuy, they 
do not know , Thom as Jardine, Yreeland Jardine and 
M argaret E. Jardine, holders o f the five thousand dollar j 
m ortgage on said farm , commenced proceedings to fore-1 
close said m ortgage and in due time obtained a decree! 
in this H onorable Court, and under an execution issued! 
on said decree the Sheriff o f the County of Middlesex! 
advertised the said farm  in the month of July, A. >1 
eighteen hundred and ninety, and the same was sold tM 
Thom as Jardine, w ho purchased for himself and his 
said co  com plainants. That in the month of Junfll 
prior to said sale, as your orators are informed an® 
charge to be true, said Heald had procure sawl 
Abraham  B. D epuy to convey to him, the said Hea , 
the equity o f  redem ption in said farm for the Domi 1 
consideration o f one dollar, that said Heal  ̂ a ■  
procured a deed from  said Depuy he persona } 0 ,
his counsel attended said Sheriff s sale an J j j  
entered into an agreement with the said comp a 
the said Jardines, by which they were to P0* 
to  bid off said farm  for a less sum than the 
due on said decree, and said Heald was to I
right to redeem the same at any time VV1 j ue 
days by  paym ent to said Jardines of t e a 
on the said decree with interest and costs o
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under said agreement said Thomas Jardine bid off the 
farm for the sum of four thousand dollars, a sum much 
less than the amount due on the said decree, and a deed 
was made to him therefor by the said S h er iff ; that 
within the said th irty  days said Heald tendered to said 
Thomas Jardine or one o f the said m ortgagees the full 
amount due on said decree, including the interest and 
costs and costs of said sale, and dem anded a con -
veyance to him of said M cC oy fa r m ; that said 
Jardines declined to accept said tender or to perm it 10 
such redemption, or to make any reconveyance to  said 
Heald, who thereupon filed his bill in this H onorable 
Court against said Jardines to enforce said agreem ent 
for redemption of said farm, and such proceedings 
were thereon had th a t in the month o f  M arch, A . D. 
eighteen hundred and ninety-one said H eald ’ s right o f 
redemption of said farm  was sustained, and a decree 
to that effect and requiring  a conveyance thereof to 
him by said Jardines was ordered, but fo r  reasons up- 
known to your orator such decree has never been filed, 20 
although counsel of your orator, W illiam  R . Hennin- 
ger, has repeatedly requested said H eald ’ s counsel to 
have such decree placed on file.

Your orators further show that they are advised, 
and they respectfully insist that when said Dupuy con- 

PJ^d to said Heald the equity o f  redemption in said 
MeCoy farm, as herein stated, said Heald became 
thereby a trustee for your orator, W illiam  R. Hennin- 
fjef; that the agreem ent made by him with said Jar- 
lnes giving him the right to redeem said farm on pay- 

fo11«0 afnount due to said Jardines enured to the 
P®®tQ said William R. H enninger, and said Jar- 
t f ’ 01 sâ  Thomas Jardine, became thereby a trus- 

! ditip01 ■ 1|ln’ an(^ e tender o f  the amount due said Jar- 
| „¡n ln. ^ e time agreed on secured to  said Hen- 
! adiud! e 11̂ lt t°> redeem said fa r m l and that the

30

ri»htnfl 10? ^ honorable Court establishing such 
jadicatirk1*̂  err|pt,̂ on iQ favor o f said Heald was an ad- 

0 a Stents and purposes in favor o f your 40



orator W illiam  R . Henninger, and, if necessary for 
his protection, this H onorable Court will compel said 
H eald to have a decree in conform ity to said decision 
placed on file, or w ill permit your said orator to have 
said decree drawn and filed.

9 .— Y ou r orators further show that your orator Wil-
liam R . H enninger first learned o f the said fraudulent 
agreem ent between said Heald and said Taylor and of 
the fraud practiced on him by them in the month of 

IQ January in the year one thousand eight hundred and 
ninety one; that he was inform ed at the same time of the 
pendency o f  the said cause hereinbefore referred to be-
tween said Heald and said Jardines for the redemption 
o f  the said M cC oy farm  ; that he made preparation at 
once to  assert his claim against said Heald as soon as 
said cause should be decided, if said Heald’s alleged 
right o f  redem ption should be thereby sustained, and as 
soon as he was inform ed o f  the decision of said cause, 
which was in th e latter part o f the month of March, 

^0 A . D . eighteen hundred and ninety-one, he caused his 
bill to  be filed in this Honorable Court against said 
Heald, praying that said Heald might be decreed to 
have been a trustee for him by reason of the frao 
practiced on him ; that the deed made by him to said 
D upuy m ight be set aside and the said McCoy farm re 
conveyed to him ; that afterward a supplements 1 
was filed against said Heald, the said Jardines, Go on 
Chambers and the P ort Reading Railroad Company, 
which bill has recently been dismissed for the wan o 

30 necessary parties— your orator William R. Henninger 
claim not having been heard or disposed o on
merits.

1 0 — Y ou r orators further show that at the time said 
H eald filed his bill as hereinbefore stated ■
said Jardines he also filed with t e ^
the C ounty o f Middlesex a “ otl^  orator
pendency o f  his said cause; J f  hill against
W illiam  R . H enninger also, as soon as is :A
POUl I—I QQ I f \

HI CLV w . i
fliorl with the salt
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Clerk of Middlesex County a notice according to the re: 
quireraents of the law of the pendency o f  his said cause 
and that he also, immediately after filing his said bill 
and before the execution and delivery o f the conveyance 
hereinafter mentioned, made by said Thom as Jardine 
for said McCoy farm , caused said Thom as Jardine, 
Vreeland Jardine and Margaret E. Jardine to  be 
notified of his claim to said M cC oy farm, as set out in 
his said bill, and th a t he had filed his bill against said 
Heald to enforce said claim, and yet with full notice 
of the decision of this Honorable Court in favor o f  said 
Heald, as hereinbefore mentioned, and o f  the filing o f 
the said notices with the  Clerk o f  Middlesex County, and 
with full notice of the claim o f your orator, W illiam  R . 
Henninger, to said M cCoy farm, and that his bill had 
been filed to enforce the same as herein stated, said 
Thomas Jardine, acting  for himself and also for said 
Yreeland Jardine and Margaret E. Jardine, and with 
their consent, conveyed a  portion o f said M cC oy farm  
in the month of May, in the year last aforesaid, con -
taining about eighteen acres, to the Port R eading 
Railroad Company, a  corporation organized under the" 
laws of this State, for the sum o f tw elve thousand 
dollars, and at or about the same time conveyed the 
remainder of said farm  to one G ordon Chambers, o f  
Philadelphia, in the State o f Pennsylvania, for the 
sum of ten thousand dollars, said Chambers being, as 
your orators charge, an em ployee o f said Railroad 
Company, and taking said conveyance in trust for 

; said Company, which paid the whole purchase 
money of twenty-two thousand dollars to said Thom as 

: 'kfdine at or about the time o f the delivery o f  the 
- j|eeĉ  That said P o rt Reading Railroad Com pany be- 
I f°re the purchase of said property from  said Jardines 
j an(̂  before receiving said deeds or paying the purchase 

money, knew of the pendency o f the cause between 
5  and said Jardines and o f the decision o f 

s onorable Court therein, and also knew, or had 
I n̂ |ce °f the claim m ade to said M cC oy farm by your 

014 1 William R. H enninger, and o f the filing o f the
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said notices hereinbefore referred to, by said Heald 
and you r orator with the Clerk of Middlesex County; 
that said Thom as Jardine exacted, and said railroad 
com pany gave, to  said Jardines as one of the conditions 
o f  said conveyances its bond of indemnity against any 
claim  which said Heald or your orator should make 
upon said M cC oy farm .

11. — That your orators have found on the record of 
lO deeds o f  M iddlesex C ounty a deed of bargain and sale

dated and acknow ledged on the nineteenth day of 
A pril, 1892, by which said Gordon Chambers conveyed 
to  one Ferdinand E. Canda the tract first herein de-
scribed as part o f  the M cC oy farm in consideration of 
ten thousand dollars, but your orators charge that be-
fore said conveyance was made and before the pur-
chase m oney was paid said Canda knew, or had some 
notice o f the claim  herein made by said William R. 
H enninger, or that he made some claim to said lands.

20
12. — Y ou r orators further show that when your 

, orator W illiam  R . Henninger accepted the deed
as hereinbefore stated from  said Dupuy for the 
Blanchard property, he fully believed that the
same was subject to a m ortgage for only three thou-
sand dollars bearing five per cent, interest as 
provided in the written agreement between your sai 
orator and said Heald as agent of said Dupuy as he 
claimed, but after he had accepted said deed he foun 

o q  to his great surprise that the mortgage was execut 
by  said D upuy to Leon F. Blanchard for thirty-six 
hundred dollars and bore interest at six percent., t a 
by  reason o f  losses sustained by your said orator in is 
business, he became financially embarrassed an was 
unable to  pay said m ortgage or to pay the lntereŝ  
which became due thereon, and in consequence t ereô  
one M ary R . H . M eyer, claiming to be the assignee^ 
said m ortgage, obtained a judgment for the  ̂ j 
hundred dollars, the principal, and three hun ^ 
tw enty-four dollars for interest in the Court o
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L  Pleas of Monroe County, in the State o f Pennsyl-
vania under which said property was sold and was 
Lrcbased bv said Mary R. H . M eyer, and has there-
fore passed beyond the control o f your orators ; that
L account of his said losses your said orator, W illiam  
p Henninger, found himself unable to  provide the 
necessary money to carry on a prosecution to  set aside 
L  said conveyance by him of the M cC oy farm  to said 
iDupuy, and the conveyance by said D upuy to said 
iHeald and to induce his co-com plainant to make such 10 
advances of money as might becom e necessary, and to 

. secure him for the same, and for such services as he 
might render in such prosecution, he assigned to  his 

[said co-complainant an interest in his said claim , and 
in said land if the same shall be recovered, so that 
yoursaid orators have a joint interest in said claim.

13.—To the end therefore that the said Charles
E. Heald, Abraham  B. Dupuy, Josiah T a y -
lor, Jane B. Taylor, T hom as Jardine, V ree- 20 
land Jardine and Margaret E. Jardine, The 
Port Reading Railroad Company, G ordon Chambers 
and Ferdinand E. Canda may (but not under oath, an 

[answer under oath being waived,) severally, full and 
direct answer make to  all and singular the premises, as 
fully and particularly as if the sam e were here again 

[repeated and they interrogated thereto, and m ore 
[especially and particu larly  that said Abraham  B.
[Dupuy may state whether he at any time, and if so,
[when, and at whose request, executed a deed to W ih 30 

hum R. Henninger for a tract o f land situate in Mid- 
I dlesmithfield Township, in the State o f Pennsylvania,
I and what consideration he received for such convey- 
|ance. and by whom the same was paid to  him .
I Whether he at any tim e owned, or held the title to, 

the farm hereinbefore described, situate in M iddlesex 
I ounty, in this State, and known as the M cC oy farm ,

1 so, from whom and for what considertion paid, he re- 
I ceived such title; whether Charles E. H eald acted a s '
I 18 agent in the procuring the title to said M cC oy  farm , 40 -
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i f  so, w hen he  becam e such ag en t and when his agency 
ceased, if it  h as  c e a s e d ; w h e th e r i t  was created by! 
p a ro l o r in  w ritin g , an d  w h a t were its terras and 
w h e th e r  said  H e a ld  h ad  an y  in te re s t in said farm while 
th e  said  D u p u y  h e ld  th e  title , and whether he con-
veyed  said  fa rm  to  said  H ea ld  a t  any time, and if so, 
w hen  an d  fo r  w h a t considera tion . That said Healdi 
m a j a n sw er w h e th e r  said  W illiam  R. Henningerdidj 
n o t p ay  to  h im  th re e  h u n d red  and  sixty-six dollars on 

10 th e  con veyance of said M C oy farm  to said Dupuy, or 
w h a t a m o u n t, if  an y , he d id  pay  to  him in cash, and 
w h a t d isposition  h e  m ade  of the  same, how much, if 
any , w as re ta in e d  by  h im  fo r his own use and why; 
w h e th e r  a n y  p a r t  w as paid  by him to said Josiah 
T ay lo r and , if a n y  h o w  m uch and for what reason it 
w as so pa id , a n d  ho w  m uch of it  he paid to said Dupuy, I 
if  an y .

14.— T h a t th e  said  T h o m as Ja rd in e , Vreeland Jardine 
20 an d  M a rg a re t E . J a rd in e  m ay  also answer whether or 

n o t th e y  h av e  sold a n d  conveyed  p a rt of said McCoy I 
fa rm  to  said  G o rd o n  C ham bers, and the remainder to 
th e  P o r t  R e a d in g  R a ilro a d  Com pany, and if so, when I 
said  co nveyances w ere executed  and delivered, and for 
w h a t co n sid e ra tio n  ; w hen th e  purchase money was 
p a id  to  th em , a n d  by w hom  and how paid, and whether 
befo re  said  coriveyances w ere m ade they did not know 
th a t  th is  C o u rt h a d  delivered  its  decision in the suit j 
b ro u g h t by  said  H ea ld  a g a in s t them , to the effect that 1 

gQ said  H e a ld  w as e n title d  to  redeem  said McCoy farm by I 
p a y in g  to  th e m  th e  a m o u n t of the  decree in the fore-1 
closure  su it h e re in b efo re  m entioned, with the interest 1 
an d  costs. W h e th e r  th ey  communicated said decision I 
o r  th e  p en d en cy  o f said  su it to  the purchasers of sai I 
fa rm  o r e ith e r  o f th em , th e ir  a tto rney  or agents, an I 
if  n o t, w h y  n o t ; w h e th e r  they  did not know 01 I 
n o t h ea rd  befo re  said conveyances were execu  ̂I 
o r  b efo re  th e  p u rch ase  m oney was paid, that sai j 
W illiam  R . H e n n in g e r  had  made some claim to sai 1 
M cC oy fa rm  an d  had  filed his bill against sai I
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Eeald in this Court alleging that the deed or title 
bf said farm had been procured from  him b y  the 
fraud of said Heald and said T a v lo r ; and whether he 
fcommunicated such information to the said grantees, 
Ld if not, why n ot; and whether before said con vey-
ances were executed and delivered, and as part o f  the 
Consideration therefor they did not require said 
Irantees or either of them to give to them , the said 
grantors, an agreement in writing to indem nify them 

igainst the claim of said Heald, or against the claim  
|of said Henninger, and if such indemnity was given 
f that they may state by whom said agreem ent was 
■ade and set it out fully in their answer and state 
¡why they demanded it.

1 15.—And that said Port Reading Railroad Com pany 
and said Gordon Chambers may answer whether said 
conveyance to said Chambers was, or was not, made 
to him said Chambers at the request of, and in trust 
lor, said company; whether it did not pay the pur-
chase money; when and in what way and to  whom  
r*e purchase money mentioned in each o f said deeds 
pas paid; whether said com pany did not, before the 
■elivery of said deeds and the paym ent o f  the purchase 
fconey know of the pendency o f the said suit by said 
Roald against said Jardines, and whether it did not 
how or had not heard of the decision in suid suit, that 

pd Heald had aright to redeem said M cC oy farm , as 
eieinbefore stated ; and whether they had not heard 

Pat said Henninger claimed that the title to  said farm 
f d  been procured from him by said Heald and T ay- 
p )  or by said Heald, by fraud, and that he had filed 

,S 1 Court to enforce his said claim, or some 
I^  ^ ^id farm ; whether it did not give to  said 

pWtoes to procure the conveyances o f said M cC oy 
stated, its bond of indemnity, agreeing to 

[there1?! “ !^em a^a n̂st any  claim made, or that m ight 
lor sail it  6 ma(*e’ aSainst them by either said Heald 
|»nces rp, eun n̂&er an(d arising out o f  said con vey - 

at they may also answer whether or not
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the conveyance hereinbefore mentioned has been 
m ade by said Chambers to said Ferdinand E. Canda, 
and, if  so, for what price, and when, to whom and 
in what manner said consideration money was paid̂  
whether said conveyance was made by consent or re-
quest o f  said P ort Reading Railroad Company. 
W hether either o f  said parties communicated to said 
Canda the fact that either said Heald or said Hennin- 
ger made any claim to said lands, and if so, what they

10 did com m unicate to him on that subject. If no com-
munication was made to said Canda in reference to 
said claim, w hy it was not made. Whether said com-
pany has now  any interest in said land, and if so, what. 
W hether said com pany gave to said Canda any assur-
ance or agreem ent, either by parol or in writing to in 
dem nify him against any defect in the title or any 
cl'aim against said lands, and if so, what the agreement 
was.

2q  16.— That said Ferdinand E. Canda may also answer!
when said deed was delivered to him, and when thej 
purchase m oney was paid, and how much was paidj

the paym ent o f  the purchase money he had not ear« 
that there was or had been some claim made to sanl 
lands by either said Heald or said Henninger, an " 
he had heard on that subject, or in reference to anyj 
alleged defect o f the title o f said Gordon am eraj 
W hether he had any examination of the title ma e j  
fore said conveyance, and if so, by w om, 
w hether said Port Reading Railroad omp 
nnw m w  interest in said lands, and if anywi , J*

and to w hom  and in what manner. Whether before 
ft had not heard

40 —  ~v
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him by fraud, and that he is entitled to have the same 
rescinded and said farm reconveyed to him subject to  
the lien of the mortgage held by said Jardines ; that 
it may also be d ecreed  that by the conveyance o f  said 
McCoy farm to  said  Charles E. Heald b y  said A bra -
ham B. Dupuy, said Heald became in equity a trustee o f 
said William R. Henninger ; that under and by reason 
of the agreement between said H eald and said Jardines 
hereinbefore m e n tio n e d , said W illiam  R . H enninger 
became entitled to  redeem said farm after said sheriff’s 
sale on paym ent to  said  Jardines o f  the am ount due to 
them on their said d e c re e , and said Jardines thence-
forth held the title  to  said farm in trust for your ora -
tor, William R . H enninger; that said Jardines con -
veyed the said fa r m  to said Port R eading R ailroad 
Company and G o rd o n  Chambers, and said Chambers 
conveyed to said Ferdinand E. Canda, with full kn ow l-
edge or with notice, on the part o f  both grantors and 
grantees of the eq u ita b le  rights and claim o f  said W ill-
iam R. H enninger; and that your orator, W illiam  R. 
Henninger, m ay be declared to be entitled to redeem 
|*aid farm on the term s of the said agreement between 
said Heald and said J a r d in e s ; and said the P ort R ead-
ing Railroad C om p an y  a n d  Gordon Chambers and Fer- 
p an d E . Canda m a y  b e  required to reconvey said farm 
| orators or to  said W illiam R. H enninger on 
p e m  °f said decree in favor o f said Jard in es, or, 
i or any reason, such reconveyance m ay be impossi- 
fl  be required' to account to your orators 
at v  va*ue saM lands and at least the am ount 
of' ! 1101 th(7  were valued in the said conveyance 
Jardinm’ T ’ ^ f° r any reason the conveyance by said 
Chamha °  Sif ^  la^roacl com pany and said G ordon

saidWilliamR^H aS a^ainst the cla™  o f
dine Vrli V rHenmnger> that the said Thom as Jar-
be decreed t Jardlne and Margaret E. Jardine m ay 
chase mone ° ^  over to your orators all the p or-
t e r ^  by them ° n the o f  said 
morto'ao'p of6 r ng tbe araount due to them on said 

° 0 bve thonsand dollars held by them on
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said farm , or on the aforesaid decree of foreclosure, 
and your orators m ay have such other and further re-
lief in the premises as the circumstances of the case 
m ay require as to  you r H onor may seem meet.

M ay it please your H onor the premises considered 
to  grant unto you r orators the State’s Writ of Sub-
poena issuing out o f  and under the seal of this Honor-
able Court, to  be directed to the said Charles E. Heald, 
Abraham  B. D upuy, Josiah Taylor, Jane B. Taylor, 

10 Thom as Jardine, Y reeland Jardine, Margaret E. Jar- 
dine, the P ort B eading Kailroad Company, Gordon 
Chambers and Ferdinand E. Canda, commanding them 
and each o f  them by a certain day and under a certain 
penalty therein to  be expressed to be and appear be-
fore your H onor in this Honorable Court, then and 
there to answer all and singular the premises and to 
stand to, abide b y  and perform  such order and decree 
therein as to  your H onor shall seem meet and shall be 
agreeable to equity and good  conscience, and your ora- 

20 tors w ill ever pray, etc.
TH EO . LITTLE,

Sol. fo r  and o f  Counsel with Complainants.

IN  C H A N C E K Y  O F N EW  JERSEY.

I

80

Between
W i l l i a m  B . H e n n in g e r  & al,

AND

Complainants,
I
r

On Bill, &C. 
Demurrer & 

Answer.

C h a r l e s  E. H e a l d  & others,
Defendants.

The dem urrer o f  Charles E. Heald, °^e 
fendants, to  the bill o f complaint o * ^

AQ H enninger and Stephen H . Little file un
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[ past, and also the answer o f  the said Charles E. H eald 
I to the said bill :

This defendant by protestation, not confessing all or 
I any of the matters in the com plainant’s bill to  be true in 
I such manner and form  as therein alleged, doth demur 
I to said bill, and says that the complainants have not 
I made or stated such a  case as entitled them in a court 
I of equity to any discovery from  the defendant, or any 
I relief against him, as to the matters set forth in said 
I bill, or any of said matters, and for  further cause o f 
I demurrer he shows that said bill does not set forth 
I what interest the said complainant Little had in said 
I action, nor when and how acquired, nor set forth  any 
I contract with said L ittle  in such certainty as can be 
■considered by a court of equity, and fo r  further cause 
I of demurrer, the said defendant shows that the pre-
tended cause of action set forth in said bill is such as 
cannot lawfully be assigned, and that such assignment 

I is unlawful and vitiated any pretended equities o f  the 
■complainant, so th a t they will not be considered by7 a 
court of equity nor relief granted thereon.

I And for further cause o f demurrer this defendant 
says that it appears by said' bill that the Blanchard 

IP ce, conveyed to said Henninger as therein alleged 
as been sold to other parties and is not in the com - 
amants possession or control and could not be re- 

L. , J  them’ and that parties could not be re- 
and th J tl  C° Urt !°f E(l uity in the original position,
“o Of ,h “ mi)lai,,a,lts have no claim to the rescis- 
Eouitv , e eMhan£e set forth in said bill in a Court o f  
Iraudailo” I1'''1'1' Se*k tbe'r relief fo r  any pretended 

A1  S! d ln sa,d bm in a Court Of law.
Lavs J r » “  CT e o f demurrer, this defendant 
«¿hteen h!n? Pr SJ y  Sidd biUthat as early as March.
r i f t , 2 ' t o  ninety' ° ne- “ id f i n g e r  « le d
Ulief as bv th i T  ’ Pray ing  substantially the same 
bill was dismi  ̂ !! V ”  thlS Cause Pray ed> and that said 

|aDd this defendant r  ^  T " *  ° f  necessary  Parties,
^  ^  *** cha^eS that SU.ch

le merits, that under the practice of
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this Court any necessary parties could have been 
brought in. and that this Court will not entertain a new 
suit for  the same cause o f action.

A n d  for further cause o f demurrer, this defendant 
says that it appears by said bill that the complainants 
could have brought their bill herein at least 
as early as the said original suit by said 
Henninger, and that the complainants claim them 
to  have know n all that is alleged by them as 

10 foundation fo r  the rescission o f said exchange of lands, 
and that on their ow n allegations they are in laches 
fo r  m ore than a year and that the interest of pur-
chasers have intervened and this Court will not enter-
tain any action for such recission, but will leave the 
com plainants to their rem edy, if any, at law.

A nd fo r  further cause o f  demurrer this defendant 
says that it appears by  said bill, that the same is ex-
hibited against this defendant and the several other; 
defendants therein named, for distinct matters and 

20 causes, in several w hereof as appears by said bill, this 
defendant is not in any manner interested or concerned, 
and that the said bill is altogether multifarious.

A nd for  further cause o f demurrer this defendant 
shows that this bill on its'face i s  s u p p l e m e n t a l  to thej 
suit form erly brought by said Henninger and claims so j 
to  be, and that the proceedings in said former suit 1 
should have been set forth and t h e  p le a d in g s  therein | 
and make part o f the record herein, so that the e I 
fendants herein m ight fully have t h e  b e n e f i t  of te l  

30 same accord ing to  the practice o f this Court in su 1
cases. .

W herefore and for divers other good causes ot e-l 
m urrer appearing in said bill this defendant o ■ 
demur thereto and hum bly prays the judgment o tn^| 
H onorable Court, wdiether he should be compe 
make any answer thereto. A n d  prays e , ^ajf 1 
dismissed w ith his costs, and charges in t is
m ost w ron gfn lly  sustained. erand |

A n d  this defendant, subject to said above ^  ^
40 the judgm ent o f  this Court thereon, this e en
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Iwering, but without oath, as prayed by said bill, says 
that in said bill filed by said H enninger above-m en- 
[tioned in March, 1891, and on a supplemental bill filed 
By said Henninger thereon, this defendant has made 
! full, true and complete answer to most o f the matters 
set forth in this bill, and all matters concerning the 

¡exchange made with said Henninger, and that said bill 
land supplemental bill have been dismissed and he prays 
reference to the files and record o f  said action, and 
¡that the same be taken as part hereof, and that the de- 10 
pendant may have the benefit herein o f  his answer filed 
las aforesaid.
I And this defendant admits the first paragraph o f said 
| hill that in November, 1889, said H enninger held the 
wuity of the McCoy farm, subject to m ortgage held 
hv the defendants Jard ine , and says that interest there-

in had not been paid for over a year, that foreclosure 
pas ordered, and th a t the farm was hardly worth the 
j mortgage, was uncultivated and the buildings small 
|nd dilapidated and rented as a tenem ent house at six- 20 
pen dollars a month.

1 2.—This defendant believes and admits that said Hen- 
pnger employed one Josiah Taylor as real estate agent 
p sell said farm, who approached this defendant, repT 
resenting that he had authority to sell or exchange 
P<* farm. That this defendant was then agent 
P  t owner of the Blanchard place m entioned 

11 Saf said property being in the name o f 
! .am ^upuy, but really held at that time for  QA

l°ne Mary Pratt. , ¿0

represented that said 
dollar« k WaS SU.^ ect to a m°rtgage o f  three thousand Lot | ear'a§ interest at five per cent., and says that 
ao-repml ?  +• 6 lleo°tintions with Taylor preceding the 

exchange, but also at the tim e o f  
met said w a®reement’ which was the only time that he 
NHennirT111111? 61 ’ sa*d Taylor and then told
thousand at the face o f said m ortgage was three 
P d S,X dollars, but that it had been ^



agreed between this defendant and C. f ,  Meyer of 
Philadelphia, the ow ner o f  said mortgage, that when 
any purchaser o f  said property should pay his first six 
months’ interest the said Meyer would give a stipula-
tion that said m ortgage should be reduced to three 
thousand dollars, with interest at five per cent, per 
annum, and would so indorse the bond, and this del 
fendant says that said M eyer had so agreed with thi 
defendant.

10 3 . — And this defendant says that to the best of hil 
recollection said Taylor first proposed the exchange ol 
the Blanchard place for the M cCoy farm, and that aft« 
considerable negotiation a written agreement was made] 
between said H enninger and this defendant, as agenl 
fo r  the ow ner o f the Blanchard farm, as then held il 
the name o f said Dupuy, about November sixteenth,] 
eighteen hundred and eighty, nine, substantially to thl 
best o f defendant’ s recollection, as set forth in thethiifl 
paragraph o f said bill, but this defendant having no 
copy  thereof prays inspection and proof thereof foi 
greater certainny.

4 . — A nd this defendant admits that at the signing 
thereof said H enninger gave defendant a fifteen-dan 

.note for three hundred dollars, which was paid, and! 
four months note fo r  one hundred dollars, which "as 
never paid, and that deeds were thereupon exchange* 
and that said H enninger, about that time, accoun 
sixty-six dollars advance rents received by him

30 the M cC oy farm.

5 . — A nd this defendant admits that said Henning*
did not see D epuy in the matter but baigaine 1 
this defendant, as agent o f the owner of t e p ^ j 
and that T aylor acted only as said Hennm0e  ̂ ^J
this defendant so understood him to act, an .1
fendant denies that there was then any un “1 
or agreem ent between said Tayloi an llterested ifl
that said Taylor was to be in any way 1

40 the M cC oy farm , or that Taylor had any



l e  matter except his commissions for  negotiating the 
exchange. And as to the allegation in said bill that 
le  complainant, much to his surprise, had learned in 
January, 1891, that said Depuy had no interest in said 
Blanchard property, but simply held the title in trust 
■or said Heald, this defendant says that said D upuy 
held the title at that time for said M ary P r a t t ; that 
afterwards, about the month o f June, 1890, this de- 
endant bought of said Mary Pratt her interest in said 

i, which was subject to foreclosure and needed 10 
protection, and on the fourteenth day o f  said June, at 
her request, Abraham B. Dupuy conveyed this farm 
ft this defendant by deed expressed, to be in considera - 
|on of valuable considerations and the sum o f  one 

ired dollars, and this defendant says that said 
ftluable consideration were moneys advanced by this 
ftfendant to said Mary Pratt, as well as expenses and 
lenices of this defendant for her in connection with 
H  Blanchard property and the original purchase 
thereof by or for her. ‘ „* ««p-
And this defendant says that at the time o f the ex- 

■nge for the McCoy farm, said D upuy did not in 
H way hold the title for this defendant, and this de- 
■dant likewise denies that while the negotiations for 

exchange were pending any agreement was made 
Bet forth in said bill or otherwise or in any way, by 
|ch this defendant and said Taylor should becom e
i .  y °r severally interested in said M cC oy farm  or 
B e  proceeds thereof, and he likewise denies that the 
B>ey paid or agreed to be paid by said H enninger on 30 
»  exchange was wholly or partly divided between 
L  ,6 m  Heald and the said Taylor, and on 
Eeoft?ry t.,ere°f  this defendant says that at the 
Ivlor eh6 11 eXCllange was understood that said 
Knsnnt °f rece v̂e one hundred dollars as commis- 
Isbvth! em ° neys that w ere paid, and that this.
IdaítsavsTb^ 0f/ aid Henning er- A n d  this de- 
lentof J fl thatu said Henninger knew o f said pay- 
Leetnont f undred dollars at the time that said

e exchange was signed, and this de- 4.Q



fendant says that all m oneys received by him upon 
said exchange over and above said one hundred dol-
lars paid said Taylor, were accounted for and paid to 
said M ary Pratt, this defendant taking as his commis-! 
sion the note o f  one hundred dollars made by said! 
H enninger hereinbefore mentioned, and which has 
never been paid.

A n d  this defendant further answering says that it is 
entirely untrue that said Josiah Taylor had any interest 
w hatever in said M cC oy farm  at the time of said ex-j 
change, but defendant says that about a month after-; 
wards, and about Decem ber 21st, 1889, said Taylor met 
this defendant and told him he had a man who would; 
pay a large sum for the farm and had actually offered itJ 
but that Henninger would not not take it ; that said ex-1 
pected purchaser was ready to renew his offer, and 
this defendant thereupon authorized said Taylor to sell 
the farm  at the price so named by him ; that Taylor 
thereupon said he wished more than regular commis-
sion if he could sell said farm, which was then utterly | 
unsaleable, and after some consideration it was agreed 
that if he used every effort and advanced one-half of 
all expenses necessary to effect a sale of said farm, that 
he should be paid one-half o f the net proceeds as com-
mission. A nd this defendant says that said Taylorj 
continued to act as such agent for a few months, but! 
that he effected no sale o f the farm, and finally aban j 
doned all effort on that behalf in the spring of the jearj 
eighteen hundred and ninety.

This defendant says that said agreement of said 
T aylor that he should so act as agent was taken by 
him in the name o f J. B. Taylor, which this de en a 
then supposed was said Josiah Taylor, but whic sa« 
T aylor afterwards claimed belonged to his wife as ie - 
after mentioned.

6 — A n d  this defendant says that said ®ort^ 1  
i the Blanchard place was known at ,
’ said exchange to be for 
*11 ars but. it was u n d e r s t o o d
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thereof would reduce th e  sam e to  th re e  th o u san d  
Hollars upon paym ent o f 'in te re s t, an d  th a t  th e re  w as 
bo misrepresentation or frau d  w ith  re fe ren ce  to  said 
mortgage, and that as la te  as th e  sev e n te e n th  d ay  of 
June, after said exchange, th e  offer so to  red u ce  said  
mortgage remained open, an d  he p ra y s  re fe ren ce  to  th e  
letters from said H enn inger w h ereo f copies a re  a n -
nexed to his answer to  said H e n n in g e r’s su it o rig in a lly  
fcrought, and says th a t said H e n n in g e r paid  an d  offered  
I to pay no part of said m o rtg ag e , and  allow ed  th e  10 
■property to be sold under foreclosure, an d  p a id  no  p a r t  
lof the taxes thereof, and proved sh o rtly  a f te r  said 
(exchange to be utterly  irresponsib le  an d  in so lv en t, an d  
le denies that there were any  fra u d u le n t m is rep re sen -
tations or any fraudulent ag reem en t b e tw een  said 
Taylor and this defendant a t  th e  tim e  of sa id  ex ch an g e  

¡whereby said Henninger was induced to  convey  h is 
prtn to said Dupuy or th a t he o r th e  co m p la in an ts  a re  
[entitled to any rescission of said sale, as a g a in s t th is  
defendant or any other person. 20

I i- And this defendant says th a t  i t  is tru e  th a t  fore- 
losure of the Jardine m ortgage w as begun  a b o u t th e  
p e  of said exchange; th a t final d ecreee  fo r  five 
, lSan ®ve hundred and th ir ty -n in e  d o lla rs  an d  six- 
pn  cents, besides costs one hun d red  an d  th ir te e n  
f  are and twenty-nine cents was tak en  M ay  21st, 1890, 

Lid f °Urt ’ that under execution on  said  decree  th e  
ithatrm ti T i  advertised for sale J u ly  17th, 1890 and  
L h l l  ! d a j .t,he sarae w as S°W to  T hom as J a rd in o  
fcatsaid g]f°rsaid M ortgagees. A n d  th is  d e fe n d a n t says 
tkesoliaih! e f as ' f r cle unc*er an  o ra l ag re e m e n t b e tw een  
ithat this jipf0 aidines and d e fe n d a n t’s so lic ito r 

have a conveyance  o f said 
days unon „ ™ d Purchaser a t  an y  tim e  w ith in  th ir ty  

N < l S r nt t0 SaW Ja rd in e s  o t  ‘ he a m o u n t o f 
and cost o f sa le- A n d  th is  

I deiaan<|e(| s»iH S. * le tendered  said a m o u n t and  
pke the «a-n conve^ ancev uud th a t  on refusa l to  

6 16 unm ediatelv  filed bis b ill in th is



26

Court, and that an opinion was obtained in his favor] 
about January, 1891.

A n d  this defendant says that meanwhile and until 
the filing o f  said H enninger’s bill in March, 1891, no 
dem and or suggestion o f demand was made by sail 
H enninger that said exchange should be set aside, and 
no intim ation was conveyed to this defendant of any] 
such claim.

10 8 .— A nd this defendant says that meanwhile inthej
summer o f  the year 1890, ow ing to the unexpected! 
grow th  o f the prosperity o f  the neighborhood, and the! 
laying out o f  new railroads and terminals in that | 
vicinity, the M cC oy farm  and all lands in that neighi 
borhood suddenly advanced in value, and that as earl* 
as Ju ly , 1-890, this defendant, through his solicitor, bv 
written agreement, sold said salt meadow of said 
M cC oy farm  to one El wood Byers, for five thousand 
four hundred d o lla rs ; that thereupon said Jaulinesl 

20 refused to  carry out their oral agreement and insist« 
that said Sheriff’ s sale had given them an absolute 
right in said property. And this defendant says t a| 
said agreem ent o f  said El wood Byres was aftemai s 
assigned to said G ordon Chambers who had the r ™  
to insist upon a perform ance thereof against t is ■
fend ant. j

A nd this defendant says that h e  is a d v is e d  by c - 
sel and insists that under said a g r e e m e n t  sai n 
Byers and his assigns were honest p u r c h a s e r s  ree 

30 any alleged equity o f the said W'lliam 
and his assigns, and he prays all benefi
as if m ade by plea. . tjmt

A nd this defendant further a n s w e r i n g  s
about the 20th day o f November, 1890’ a°  in J j
an v notice o f  any alleged claim of the sai 
this defendant by written a g r e e m e n t ,  sign  ̂ 1
agreed to sell the remainder o f said an s 
H angian for  the sum of ten thonsan ^  t0
paid as soon as this defendant con c ma ^  1  

40 said property. A nd this defendant says
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tract and the benefit thereof, a duplicate w hereof is in 
his possession ready to be produced and proved, gives 
Itosaid C. P. Hangian a right in said property as an 
honest purchaser free from  any claims o f the said 
William R. Henninger and his assigns, and that said 
[contract having been assigned to said Ferdinand E. 
Canda, title has been made in said Ferdinand E. Canda 
free of all claims of th e  said Henninger, and his as-
signs, and he prays all benefit o f this defence as if the 
pame had been made by way o f plea. 10

1 9.-And this defendant further answering says, on in-
formation and belief, that this action is part o f  a fraud-
ulent conspiracy between said Josiah Taylor and the 
pid Henninger and others attem pting to  obtain a re- 
fcission of said sale expressly on account o f an alleged 
piud by said Taylor upon said H enninger, but really 
Bor the benefit of said Taylor and his assigns. A n d  this 
lefendant says that in fact, said Josiah T aylor and Jane 
r  Taylor, his wife, on the 23d day o f  September, 1890, 20 
lied their bill against this defendant and said Jar-
pnes alleging that th is defendant had an interest 
pd equity of redemption of said premises from  said 
iodines, and that said Taylor was entitled to have the 
P  proceeds of said property under the agreement 
instituting Josiah Taylor, agent, for the sale thereof 
; eiembefore set forth to which action this defendant 
Ped an answer on January 17th, 1891, and that after 
pious notices to speed said cause given by this d e -
ll an̂  saille was abandoned by said Taylor, and 30 
i^ee  entered dismissing the cause ; that said bill was " 
■ lU . ̂  CQmplainant Little as the solicitor o f said 
lint 1 ' l ! la  ̂ a^out Mar°h, 1891, the said com plain
pentto then bein^ the solicitor o f said Taylor,
I him tn°f66 - ^ eiming er in Pennsylvania, inform ed 
[thisdpf ayi°r had been jointly interested with

L n e d f  ^  thG Purchase o f said P ^ p erty , and 
of half u *llm’ said Henninger, as assignment 
and onJ l  against this defendant to said Taylor

Ultl to said Little, and on the same day 40



said H enninger signed an affidavit to his original bill] 
o f  com plaint that he had not known of any such agree-] 
m ent between said T aylor and this defendant. And] 
this defendant says that these facts were testified to by 
said H enninger in his presence, on the trial of said bill 
and supplemental bill o f complaint, said Henninger 
speaking o f said Stephen H . Little as his solicitor.] 
A n d  this defendant says that to said original bill 
brought by  said H enninger against this defendant, 
this defendant prom ptly filed an answer about the] 
m onth o f  M ay, 1891 ; that in the summer and fall of 
that year this defendant pressed for a trial of this] 
cause, so that he m ight carry out his agreement forth« 
sale o f said la n d ; that said Henninger thereupon̂  
alleged that said Jardines had made the conveyances set] 
forth in the tenth paragraph o f the complainants’ bil 
and asked for  and obtained leave to file a supplemental 
bill against the purchasers under said conveyance, wbicl 
bill was filed about O ctober 7th, 1891, that thereupon-| 
after answer filed to said supplemental bill, said cause 
came on for  trial before the V ice Chancellor on the 13th 
day o f  A pril,1892, whereupon upon the cross-examinatiol
o f  said W illiam  R . Henninger, a witness produced ioj 
him self as com plainant, the facts as to the assignmen j 
o f his interest were obtained a s  hereinbefore stated, 1  
thereupon upon the request of the complainant, *j 
cause stood over until the 15th day of April a * «  
that the said com plainant might make app n a 10 ■ 
saw fit, to  amend his bill by setting forth and P™ « j  
said assignment and m aking the properpereon ' 
that on said last day the complainant, F|
through his counsel, Theodore Little, ̂  J  
dismiss the suit, reserving the right to t P Q J  
to  file another bill, and that upon argumei 
refused permission to dismiss without prej ’ 
that he could not prevent, the comp am thatit 
order dismissing his suit with costs an ^  parties 
was the duty o f the complainant to 1 thereupon 
defendants, so as to  defend thelli  rlS s’ through 
the said com plainant, W illiam  R. He g® >
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■his counsel, elected that an order be taken dismissing 
Raid bill and supplemental bill with costs, and said 
I  order was made, and this defendant says and charges 
I that said action of said complainant was in abandon- 
I ment of his claim in that regard, and prays all benefit 
I of this defense as if made by w ay o f  plea.

I And this defendant, further answering, says that the 
I said complainant William R. H enninger has not paid 

to this defendant or to any o f said defendants his 
Bosts of suit upon said /bill or supplemental bill, and 
[that he is not entitled to bring suit in this Court until 
said costs are paid, and he prays all benefit o f this de-
fence as if made by way of plea.
I And this defendant further answering says that there-
upon, there being no suits pending in regard to said 
fcroperty, the sale to Ferdinand E. Canda was closed 
Iv the deed mentioned in the eleventh paragraph o f  
paid bill, the Port R eading Railroad Com pany already 
laving title to the lands sold to said Byers, and which 
lad been bought in their interests, and he insists that 
■hereby complete titles in said farm have vested in the 
persons to whom said deeds were made, and this de-
fendant denies all unlawful com bination or conspiracy 
P said bill charged, without this, that any other 
patter or thing therein set forth and necessary^ for 
pis defendant to answ er unto, is true to the know l- 
fedge or belief of this defendant, and this defendant 
pays to be hence dismissed with his costs o f  suit in 
Ps behalf most wrongfully sustained.

CORTLANDT & W A Y N E  P A R K E R , 
l Solicitors o f Charles E. Heald, D e f ’ t,
Pchakd Wayne Par ke r , of Counsel.

[New Jer sey, )
P®ex County, f ss- :

I aARD Wayne Par k e r , being duly sworn accord- 
])lun, a" uPon oafh* saith that the above de-
pt is fil !10t lntended for the purpose of delay, 

in good faith for the reasons therein set

1°
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forth, and that said Heald is out o f the State of Not 
J ersey.

R . W A Y N E  PARKER, I

Sw orn and subscribed before me ) 
this 22d day o f  O ctober, 1892. )

Ed w ar d  Kenney, 
Master in Chancery]

I hereby certify  that I  have perused the bill in this 
cause, and am o f opinion that the above demurrer ii 
w ell founded in point o f  law.

R IC H A R D  W A Y N E  PARKER,
Of Counsel. |

IN  C H A N C E R Y  O F N E W  JERSEY.

Betw een— .
W illiam  R. H en n in g e r , et al.,

Complainants,

30

A N D

Cha r le s  E. H ea l d  and others,
Defendants.

40

The demurrer o f  Ferdinand E. Canda, one of thedej 
fendants, to  the bill o f complaint of William R. e“l  
ninger and Stephen H . Little filed June fourteent ^ 
past, and also the answer o f the said Ferdinan I
Canda to the said b i l l : . I

This defendant by protestation, not confessing j 
any o f  the matters in the complainants’ bill to 
in sucl^ manner and form as therein allege , 0 1̂
m ur to said bill, and says that the complainants • I 
not made or stated such a cause as entitled t 1  
court o f  equity to any discovery from this e 1
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or any relief against him  as to  th e  m a tte rs  se t fo r th  in  
Lid bill or any of said m a tte rs , and  fo r fu r th e r  cause 
0f demurrer he shows th a t  said  b ill does n o t  se t fo r th  
Lhat interest the said co m p la in an t L itt le  h a d  in said  
Lotion, nor when and how  acqu ired , n o r  se t f o r th  an y  
■contract with said L ittle  in such c e r ta in ty  as can  be 
[considered bv a court of equ ity , an d  fo r  fu r th e r  cause 
of demurrer the said d e fen d an t show s th a t  th e  p re -
tended cause of action set fo rth  in  said  b ill is such as 
;cannot lawfully be assigned, and  th a t  such  ass ig n m en t 
k  unlawful and vitiates any  p re ten d ed  eq u ities  of th e  
■complaint so that they  will n o t be considered  by  a 
jcourt of equity, nor relief g ra n te d  th e reo n .
I And for further cause of d e m u rre r  th e  d e fe n d a n t says 
that it appears by said bill th a t  th e  B lan ch a rd  p lace, 
conveyed to said H enninger, as th e re in  a lleged , has 
'been sold to other parties and  is n o t in  th e  co m p la in -
t s ’ possession or control an d  could  n o t  be re tu rn e d  
ly them, and that the parties could  n o t be rep laced  by  
a court of equity in th e ir  o rig in a l position , an d  th a t  
■he complainants have no claim  to  th e  rescission  of 
pe exchange set forth in said b ill in  a  c o u rt of eq u ity , 
|nt must seek their relief fo r an y  p re ten d ed  frau d  al- 
Pged in said bill in a court of law . A n d  fo r  fu r th e r
puse of demurrer the defen d an t says th a t  i t  ap p ea rs  
ly said bill that as early  as M arch , e ig h teen  h u n d re d  
|nd ninety-one, said H enn inger filed h is bill in  th is  
Pjurt, praying substantially  th e  sam e re lie f as by  th e  
PI in this cause prayed, and  th a t  said  bill w as dis- 
r ^ d  for the want of necessary p a rtie s , an d  th is  d e -
c a n t  is advised and charges th a t  such d ism issa l is 
p°n the merits ; th a t under th e  p rac tice  of th is  C o u rt 
L ‘ necessary Parties could have  been b ro u g h t in , a n d  
f*   ̂ 18 k°urtj will no t e n te rta in  a  new  su it fo r th e  
P  cause of action.

f- t h e r  cause of d e m u rre r  th is  d e fe n d a n t 
could 1^  ^  aPPears by said bill th a t  th e  co m p la in an ts  

[thesa'i^6 th e ir  bill h e re in  a t  least as e a rly  a s
anginal suit by said H en n in g e r, an d  th a t  th e

proplainants claim then to  have known’ all that is al-
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leged  by  th em  as fo u n d a tio n  fo r the rescission of sail 
ex c h a n g e  of lan d s, a n d  th a t  on th e ir  own allegation« 
th a t  th e y  a re  in  laches, a n d  th e  interest of purchaser! 
h av e  in te rv e n e d , a n d  th is  C o u rt w ill not entertain any 
ac tio n  fo r  such rescission , b u t will leave the complain] 
a n ts  to  th e ir  rem ed y , if  a n y , a t  law.

A n d  fo r  fu r th e r  cause of dem urrer, that it appear! 
by said b ill th a t  th e  sam e is exhibited against this de] 
fe n d a n t an d  th e  severa l o th e r  defendants therein] 

jpO n am ed  fo r  d is tin c t m a tte rs  and  causes, in several] 
w h e reo f, as a p p e a rs  by  said  bill, this defendant is nod 
in an y  m a n n e r  in te re s te d  o r concerned, and that the] 
sa id  b ill is a lto g e th e r  to o  m ultifarious.

A n d  fo r  fu r th e r  cause of dem urrer this defendant 
. show s th a t  th is  bill, on its  face, is supplemental to the] 

su it fo rm erly  b ro u g h t b y  said Henninger, and claims] 
so to  be, an d  th a t  th e  proceed ings in said former suit] 
shou ld  have  been  se t f o r th  and  the  pleadings therein 
an d  m ad e  p a r t  o f th e  record  therein , so that the del 

20 fe n d a n ts  here in  m ig h t fu lly  have the benefit ofthl 
sam e, acco rd in g  to  th e  p rac tice  of this Court in sucll
cases.

W h e re fo re , and  fo r  d ivers o th e r good causes of del 
m u rre r  a p p e a rin g  in  said  bill, th is defendant doth del 
m u r th e re to  an d  h u m b ly  p ray s the ju d g m e n t  of ttn  
h o n o rab le  C o u rt w h e th e r  he should be compelle to 
m ak e  an y  an sw er th e re to , and  prays to be hence < lsj 
m issed w ith  h is  costs and  charges in this beha mow 
w ro n g fu lly  susta in ed

30 A n d  th is  d e fe n d a n t, su b jec t to  said above ®mu" 
a n d  th e  ju d g m e n t of tn is  C ourt thereon, this e en 
an sw erin g , b u t w ith o u t oa th , as prayed by sa 
says th a t  th is  d e fe n d a n t adm its  the first paragrap 
sa id  bill, t h a t  in  N o v em b er, 1889, said Henning; 

th e  e q u ity  of th e  McCoy farm, subject torn» 
held , by  th e  d e fe n d a n ts  Ja rd in e , and he sa) 
in te re s t  th e re o n  had  n o t been paid, an ^
c losure  w as o rd e red , and  th a t  the faim

w o rth  th e  m o rtg a g e . W pver as to the
T h is  d e fe n d a n t has no  know ledge what40
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transactions between said Heald and said Henninger 
or his agent, Taylor, except that the said M cCoy farm 
Ira duly conveyed by said Henninger to said Dupuy, 
mentioned in said bill, and by said Dupuy to said 
Heald. And this defendant denies that any fraud 
[whatever was practiced by said Heald on said Hen- 
pinger, and leaves the complainants to make such 
■roof of their allegations in this regard as to them 
may seein advisable.
I And this defendant says that it is true that 
preclosure of the Jardine mortgage was begun 
»bout the time of said exchange;, that final 
Kecree for five thousand five hundred and thirty- 
mine dollars and sixteen cents, besides costs one 
hundred and thirteen dollars and twenty-nine cents 
■as taken May 2 1st, 1890, in this court ; that under 
execution on said decree the said farm was advertised 
F  «le July 17th, 1890, and that on that day the 
feme was sold to Thomas Jardine, purchasing for said 
¡mortgagees.
| And this defendant says he believes that said sale 
N  made under an oral agreement bet ween the solicitor 
l  said Jardines and said Heald’s solicitor, that said 
Ijeald might have a conveyance of said' property from 
P1 Purchaser at any time within thirty days upon 
jaynient to said Jardines of the amount of said decree, 
m  interest and costs of sale.
I And this defendant believes that said Heald tendered 
P amoiJnt and demanded said conveyance, and that 
P re usa to make the same he immediately filed his 
r n t is court, and that an opinion was obtained in 
pfavor about January, 1 8 9 1 . ’

* * * “  defendant believes and says that mean- 
W /iW i111̂  ^  saad Henninger’s bill in
We i>v •! u  demand or suggestion of demand was 
[set asidP enrdn8'er that said exchange should be
lofanv o ’ ?  , n° intimation was conveved to any one

dnJ such claim. “

mer of rblS clefenclant say s that meanwhile, in thè sum- 
year 1890, by reason of new railroads and
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te rm in a ls  in  th a t  v ic in ity , th e  McCoy farm advanced 
in  value , a n d  a b o u t th e  20 th  d ay  of November, 1890, 
an d  w ith o u t a n y  n o tice  o f a n y  alleged claim of the! 
said  H e n n in g e r , said  H ea ld , by written agreement,] 
signed  b y  h im , ag re e d  to  sell a ll said lands, except the! 
sa lt m eadow  tr a c t ,  to  one  C. P . H angian for the sura 
o f te n  th o u san d  d o lla rs , to  be paid as soon as said 
H e a ld  could  m ak e  ti t le  to  said  property  as against said 
J a rd in e s .

1 0  A nd this defendant says that said contract and the; 
benefit thereof, a duplicate whereof is in his possession, 
ready to be produced and proved, gives to C. P. Han-j 
gian a right in said property as an honest purchaser,] 
free from any claims of the said William K. Henninger]
and his assigns, and that said contract has been as-j 
signed to this defendant, Ferdinand E- Canda, andl 
that title has been made in this defendant free of all 
claims o f  the said Henninger and his assigns, and he 
prays all benefits of this defense as if the same haffl

20 been  m ad e  b y  w ay  of plea.
And this defendant, further answering, says, on in-

formation and belief, that this action is part of a fraud! 
ulent conspiracy between said Josiah Taylor and t e 
said Henninger and others attempting to obtain a ie 
scission o f said sale expressly on account of an al egej 
fraud by said Taylor upon said Henninger, but really! 
for the benefit of said Taylor or his assigns. . J  

And this defendant says that., in fact, sai osia 
Taylor and Jane B. Taylor, his wife, on the 23 ayo« 

3o September, 1890, filed their bill against said Hea < I 
said Jardines, alleging that this defendant ha a 1 
terest and equity of redemption of said premises i 
said Jardines, and that said Taylor was en e. 
have the net proceeds of said property un er j I 
ment constituting Josiah Taylor agent ° J  
thereof hereinbefore set forth, to whic ac A
was filed, and that after various notl(je® alKi de-l 
cause the same was abandoned by sai a3 ^  was
cree entered dismissing the cause , t a s f said

4 0  filed by the complainant, Little, as t e so
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Tavlor; that about March, 1891, the said complainant, 
[little, then being the solicitor of said Taylor, went to 
lee said Henninger in Pennsylvania, informed him that 
said Taylor had been jointly interested with this de-
pendant in the purchase of said property, and obtained 
from him (the said Henninger) an assignment of half 
[his claim to said Taylor and one-fourth to said Little, 
and on the same day said Henninger signed an affida-
vit to his original bill of complaint.
I And this defendants says that these facts were testi- 1 0  

led to by said Henninger on the trial o f said bill and 
supplemental bill of complaint, said Henninger speak-
ing of said Stephen A. Little as his attorney.
■ And this defendant says that to said orig-
inal and supplemental bill brought by said 
lenninger the defendants promptly filed answers,
Ind that finally said cause came on for trial be-
fore the Vice Chancellor, on the 13th day of April,
®$2, whereupon, upon the cross-examination of said 
■illiam R. Henninger, a witness produced for himself, 20 

Is complainant, the facts as to the assignment of his 
Iterest were obtained as hereinbefore stated, that 
theieupon upon the request of the complainant the 
N e stood over until the 15th day of April last, so 
Pat the said complainant might make application if he 
| nt, to amend his bill by setting forth and produc- 
PeSaid assignment and making the proper persons 
rartles' on sa^  last day the complainant Hennin- 
P-tiumgh his counsel, Theodore Little, asked leave 
L  SÛ ’ reser™ g  the right to the complain- 30
(mm f anot^er hill, and that upon argument the 

, permission to dismiss without prejudice,
jakinff ^  16 C° uld not Prevent the complainant 
L j  u” !• cilsraissing his suit with costs and de-
El nartia " T  ^  6 duty comPlainant to make 

! ntS 80 asto  defend their rights, and 
L r S i l  eSaidc?mplainant’ W llliam ft. Henninger,
Pd bill ana COUnse ’ suhmitted to an order dismissing
klantsav SUpf  (Tmerital bU1 with costs, and this de-

m a n d  charges that said action of said com-
in that re-

llainiinf. • LUdL saiu action <
| vas m abandonment of his claim

40
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gard, and prays all benefit of this defence as if made 
by way of plea.

And this defendant, further answering, says that 
the said complainant, W illiam E. Henninger, has not 
paid to the said defendants his costs of suit upon said! 
bill or supplemental bill, and that he is not entitled to! 
bring suit in this Court until said costs are paid, ai 
he prays all benefit of this defence as if made by wayl
of plea. 1

And this defendant, further answering, says that 
thereupon, there being no suits pending in regard to said! 
property, the sale to this defendant Ferdinand E.CandaJ 
was closed by the deed mentioned in the eleventh 
paragraph of said bill, and he says th a t he is an honest 
purchaser o f said lands, and has paid theie 
for, and that he he holds the title not onl| 
under said agreement to purchase from said Heald, 
by deed from said Gordon Cham bers; holding the tit« 
of said Jardines, and he says that his statement of saij 

20 former Henninger suits is derived from his present so-
licitor ; that at the time of the  agreement o sal 
Hangian with said Heald said Hangian an tM 
defendant had no notice of any claim bj  ̂ said H J  
ninger and that up to the time he took said «  J  
no notice whatever of any claim by sai jjj| 
against said lands and the title thereto hel ) I 
Chambers, or at all, except that there ha
litigation which had been Hism^sed^ titie0ffere4

And this defendant was advised that tl 
him was clear on the record , and t a ^  
pending against said property and therefoiy
was bound to accept said title and to p y
which this defendant did. rombinatiod

And this defendant denies all unlawfu ^ j
or conspiracy in said bill chargee, an ^  ¡n thij 
hence dismissed with his costs o su 
behalf ^

Solicitors o f F e r d i n a n d

30
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lew Jersey, Essex County, ss. :

|R. Wayne Pa rk er , solicitor o f  F. E. Canda, 
being duly sworn according to  law upon his oath, 
U  that the above demurrer is not intended for the 
[purpose of delay, but is filed in good  faith for  the 
leasons therein set forth.

R. W A Y N E  P A R K E R .
Kv

Ed w a r d  K enny ,
Master in Chancery.

1 1 hereby certify th a t I have perused the bill in this 
cause and am of opinion that the above, demurrer is 
■ell founded in point of law.

■May 27th,. 1893, an order was entered overruling 
demurrer of F e r d i n a n d  E. Canda.

10

R. W ayne  P a r k e r ,
o f  Counsel.

20

■ May 27th, 1893, an order was entered . overruling 
femurrer of C h a r le s  E. He^ld.
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IN  C H A N C E R Y  O F N E W  JERSEY.

B etw een—

W ill iam  R . He n n in g e r  and St ephen  
H. Little , On Bill, &c. j 

• Answer of I
Complainants, Defendants |

Thomas Jardine I

10 And

Cha rl e s  E. H eald  and Others, 
Defendants.

and others.

J
The joint and several answer of Thomas Jardine, 

Freeland Jardine and Margaret E. Jardine, to the Bill 
o f  Com plaint o f  W illiam  R. Henninger and Stephen 
H . Little, complainants :

20 These defendants and each of them, reserving all 
proper exceptions, for  answer to said bill or so much 
thereof as they are advised is necessary or material fori 
them or either o f them to answer, say; that they ad-j 
m it that in the month o f  November, eighteen hundred 
and eighty-nine, the complainant Henninger was tbej 
ow ner in fee simple o f the farm called in said bill The] 
M cC oy Farm , situate in W oodbridge Township, Mid-
dlesex county, subject to a mortgage held by thesê de-
fendants, given to secure the sum of five thousan w j

30 lars with interest, and that the complainant, ‘ iaaj  
R . H enninger, and Lizzie, his wife, by deed J  
or about D ecem ber nineteenth, eighteen hun re 
eightv-nine, conveyed the said McCoy fern1 
Abraham  B. D upuy, subject to said mort0a0 
these defendants say that they an J
pf them are strangers to all the ma J
out in said bill in relation to the lajnant;
the sale o f  the said property th® J
H enninger to  the said Abraham B. D PY J

40 conveyance aforesaid ; and they are a so s



L  dealings and transactions set out in the sec- 
Cnd, third, fourth, fifth and sixth paragraphs o f  said 
Ml between the said complainants H enninger, J. W . 
Taylor, Josiah Taylor, Charles E. Heald and Abraham
B. Dupuy, or between any of them, in reference to 
the sale or exchange of said property and have no 
Personal knowledge or information as to any o f said 
hatters and cannot answer as to the same.
I  These defendants, further answering, adm it and say 
that, as they are informed, on or about D ecem ber nine- 

leenth, eighteen hundred and eighty-nine, by  deed 
¡dated on that day the said Abraham B. Dupuy conveyed 
Ko the said William R. Henninger the farm  referred to in 
I said bill as the Blanchard farm, and they say that the 
I same was conveyed by deed bearing the same date by 
I the said complainant Henninger and Lizzie, his w ife, to 
| one Josiah Henninger, and by the said Josiah Hennin- 
|er was conveyed to the said Lizzie Henninger, w ife o f 
the complainant, by deed dated February tw enty- 
eighth, eighteen hundred and n in ety ; and these de-
fendants further say th a t by virtue o f the above deeds, 
knd by virtue of legal proceedings taken in the Courts 
of Pennsylvania for the foreclosure o f the m ortgage 
Ixisting on said Blanchard farm at the time o f  the con -
veyance to said Henninger and subject to  which it was 
purchased, the whole interest and estate o f  the com -
plainant in the said Blanchard farm, as they have 

Jeen ^formed, has been conveyed aw ay from  the com - 
feainant Henninger, and the said eomplainant H en- 
pnger by reason thereof has become, by his ow n acts, 
omissions and defaults, unable to restore the parties to 

Pe situation at the time of the said exchange, and this
i , 8 oû  ôr that reason dismissed so far as these 

Petendants are concerned.
■  These defendants further answering say that in the
■ third d̂  te?n hundred and eighty-nine on the tw enty- 
|thesaid\r°n ovem^er an(t before the conveyance o f  
l&ut Hp ° °V ârm  sa^  D uPuy  by the com plain- 
|Court o w f  an<̂  k*s w^ e they filed their bill in the

ancery of New Jersey to  foreclose their

10

20

30

40



40

said m ortgage upon the said farm, and that the com-! 
plainant W illiam  R . H enninger and Lizzie Henningerj 
his w ife, were made parties defendant to said fowl 
closure bills as owners o f the said farm subject to said 
m ortgage; that the conveyance to said Dupuy was 
subject to the said m ortgage and the foreclosure pro-
ceedings thereunder ; that in said foreclosure proceed-
ings final decree fo r  the sale o f the premises to pay the 
m ortgage debt was made on the twenty-first day of 

10 M ay, eighteen hundred and ninety, and a fieri faciei 
thereon to the Sheriff o f  the County of Middlesex was 
issued on June fourth, eighteen hundred and ninety,! 
and delivered to him, and the same was duly advertised 
fo r  sale and on July sixteenth, eighteen hundred andj 
ninety, was sold to this defendant Thomas Jardine by 
said Sheriff under said sale for the sum of four thous-
and dollars, the sale being confirmed by order of the 
Court made in said cause on the twenty-eighth day of I 
July, eighteen hundred and ninety, directing the said 

20 Sheriff to convey the same to this defendant Thomasj 
Jard in e ; and that the said Sheriff pursuant to said del 
cree, execution and order did by his deed bearing 
date July twenty-ninth, eighteen hundred and nieety, 
and duly acknow ledged, convey the said premise« 
and all the estate, right and title o f  the complainant 
therein to this defendant, Thomas Jardine, who purl 
chased the same fo r  the common benefit of himself anj 
the other complainants. J

These defendants, further answering, admit that sai 
30 Abraham  B. D upuy conveyed said McCoy farm to tM 

said Charles E. Heald, but these d e fe n d a n ts  have 
know ledge or inform ation as to the Giroumstonces^  ̂
such conveyance or as to the time thereof, bu • 
deny that at the time o f the said sheriff’s sale t ey '

. o f  the said conveyance or knew that said Hea m  ̂ I 
interest in the premises, nor did they then no j 
the com plainants or either of them clairae any 
in the premises ; these defendants, furt er ans ^ J  
deny that they entered into any agreemen a H 

40 with said Heald or his counsel by vvhic t
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lints were permitted to bid off said farm fo r  a less sum 
than the amount due on said decree, or that said Heald 
was to have the right to redeem the same at any time 
!within thirty days by payment to these defendants o f 
the amount due on said decree,, w ith interest and costs, 
or that this defendant, Thomas Jardine, bid o ff the farm 
[under such agreement.
I  These defendants, further answering, say that they 
; did not, nor did either o f them, make any agreem ent 
whatever in writing with said Heald or any one on his 10 

Behalf in reference to the purchase or conveyance o f 
paid land from this defendant, Thomas Jardine, and 
[that, by virtue of the statute entitled “ An A ct  for  the 
prevention of frauds and perjuries,”  revision approved 
■arch 27, 1874, no action can be brought by said 
Beald or any person or persons claim ing under him 
lipon any such contract or agreement alleged in the 
bill or upon any other contract or agreement relating 

; to the sale or purchase of lands unless the same is in 
Briting and these defendants set up and claim the ben- 20 
pit of the said statute.
I  These defendants, fu r th e r  answering, deny that said 
Beald. within th irty  day ofter said sale, or at any 
Pher time, tendered to  these defendants or either o f  
Itlem amount due on said decree with interest and 
Psts or demanded a reconveyance o f said M cC oy farm 
| sâ  ^ea-W; th ey  admit that Edward S. Savage, 

frp ire , to whom  th e defendants, Thomas and Free- 
an ardine, at the tim e  of the sale had verbally given 

P  option to purchase the said premises within thirty 30 
| ' S 01 die am °u n t o f  the decree with interest and 

■ T j 1Ĉ wifhin said thirty days make a tender o f
■L® amount these defendants, Thom as and Fr.ee- 

arilne) aQd that they refused to  receive the 
I*hs r fUt ?16Se defendants further say that the same 
pidtedSe êcause said Edward S'. Savage before 
L J "  <jr’ and on or about August 5th, 1890, gave 
I these clef6 °P^on t°  purchase and discharged
I relvino-aBtS r̂om tde same ; that these defendants

pon the said discharge and release on or about 40
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A u gu st 7th , 1890} and before said tender by agreement 
in w riting agreed to  sell said premises to one William 
R enfrew  for the sum o f seven thousand nine hundred 
and fifty  d o lla rs ; and these defendants further 
say that the said option to purchase given said 
Savage was not in writing, that no writing or 
Agreement in  reference to the sale was ever signed 
by  these defendants or either of them, and that by 
virtue o f  the statute above referred to the benefit of 

10 tvhich these defendants claim no action or claim now 
exists or has never existed as against tnese defendants

20

30

40

or either o f them fo r  a re conveyance of said land to 
said Heald or said Savage. These defendants admit 
that the said H eald filed his bill in this Honorable 
Court against them to redeem said premises, but these 
defendants say that on the twenty-second day of 
A pril, eighteen hundred and ninety-two and before the 
filing o f  com plaintan ’ s bill the said bill of complaint 
was dismissed and that no other decree was ever 
entered or m ade in said' cause, and they deny that 
there was any adjudication in said cause establishing: 
the right o f  redem ption claimed in said bill and on the! 
contrary say that the dismissal of said bill is a final 
decree and adjudication against the claim of sai 1 
H eald or any person claiming under him.

These defendants have no knowledge or information
as to the time said Henninger learned of the alleg I
fraudulent agreem ent between said Heald and Tay or 1
or o f the pendency o f said suit of said Heald againstl
these defendants or as to his preparation to asse1̂  j
alleged claim ; these defendants admit that sai e
ninger on or about October tenth, eighteen un 1
and ninety-one, filed a bill against these e en,
and others praying relief against these e e” I
upon the same ground stated in this presen
w hich bill answers were put m by these e J l
and the other defendants in the cause, t e s . 1
ants say that said cause came on for healing ^
merits upon said bill, answers replications  ̂ I

■Bird, one vi -iupon 
before the H onorable John T.
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iVice-Chancellors of this Court to whom the same 
I was referred, and that upon said hearing the said 
[bill was dismissed ; that these defendants deny that the 
[said bill was dismissed for the want, o f  necessary parties 
[or that said Henninger’s claim was not heard or dis- 
[ posed of upon the merits, and on the contrary they set 
up and insist upon the said decree o f dismissal as a final 

[decree and adjudication upon the merits o f  the case 
and as a bar to this suit, and they claim the same bene- 

I fits thereof as if they had set it up by plea, and they 10 
[reier to the record of the said cause and offer to pro- 
duce and prove the same.

These defendants have not nor have either o f  them 
any knowledge or information other than the said bill 

[whether said Heald filed a notice o f  the pendency o f 
[his suit as alleged in said bill, or whether the com plain-
ant Henninger filed a notice o f the pendency o f  his 
suit as alleged in the bill.

I These defendants admit that this defendant Thom as 
Jardme, acting for himself and the other defendants, 20 
0n or â ou  ̂ April thirtieth, eighteen hundred and 

[ninety-one, conveyed a portion o f  the said M cC oy 
I arm, being the tract of Salt Meadow, containing about 
eighteen acres, to the Port Reading Railroad Com pany 
Jl 6 8Um °f twelve thousand dollars, and about the

\ Z  ttlmp r veyed the remainder o f said
7  • ° h a m b e r s t ^  P h i l a d e lp h ia ,  a n

same‘ in T *  t ° m p a n ^  w h o  t o o k  th e  
whole mirp|I'USt ^  th e  c o m Pa n J> a n d  t h a t  th e  

I ns paid t ia!i  m ° n e y ’ t w e n t y - t w o  th o u s a n d  d o l la r s  3 0  
¿ o l t  tb 86 d f n d an tS  b y  th e  P o r t  f a d i n g  
these defendant T * *  f  th e  d e h v e r *y  o f  s a id  d e e d s  ; b u t  
livery of said i Say lh a t  a t  t h e  t i m e  o f  th e  d e -
an̂ s a p a r t o f  Tl th e  Pa y m e n t  o f  s a id  m o n e y ,  
f c p a v r n L ^ .  '! ,trd n sa ctl° n  a n d  c o n s id e r a t io n  o f

com-
tllePavmpnttu , co n siae ra ti
pany the said T  deiendants assigned to  th e  said 
Angust fourth ^  UPon said ACcCoy fa rm , d a ted

CUre> and the nmn i t  ie  sam e w as g iv en  to  se- 
neys due thereon, and  also  th e  decree 4 0
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in the foreclosure suit thereon ; and further say that 
previous to  said sale and conveyance these defendant« 
having, as above stated, entered into an agreement in 
w riting w ith  said W illiam  Renfrew to sell the said 
M cC oy  farm  to  him, the said the Port Reading Rail-1 
road Com pany declined to purchase the same of these I 
defendants unless the said Renfrew would release and 
surrender his rights under said agreement; that said 1 
R en frew  declined to release or surrender his right to a I

10 conveyance o f  said premises unless these defendants I 
w ould pay him a large sum o f money therefor, and I 
that these defendants, in order to obtain said release and I 
to  carry out said sale, were obliged to pay, and did I 
pay, the said W illiam  Renfrew  on the eleventh day of I 
M ay, eighteen hundred and ninety-two, and before the I 
paym ent for said lands by said company, a large sura I 
o f  m oney for  releasing his interest in said agreement, I  
and his claims thereunder, and on the lands described I 
therein.

20 A nd these defendants answering the special interroga-1
tories o f  said bill so far as the same have not been above
fully  answered say the conveyances by this defendant I
Thom as Jardine to  G ordon Chambers and The Portl 
R eading Railroad Com pany were executed and ac-
know ledged about A pril 30th, 1891, and were delive I  
to  The P ort R eading Rar.road Company on May 12th, 
1891, and the purchase money was then paid by a d I  
for tw enty-tw o thousand dollars drawn by the The oi 
R eading Construction Company upon Drexel °-«i

30 bankers o f Philadelphia, to the order of these de 1  
ants ; that before said conveyances were mac e 
defendants had heard that an opinion had een 
livered or filed by the Court in the suit roug I 
Heald against them to some such effect as state 1 1
b i l l ; that they did not, nor did either o t ^ I 
municate the decision or the pendency o sai ^
the purchasers o f  said farm or their attorney , 
this defendant, M argaret E. Jardine never s a t ^ ¡ r I 
m unicated w ith either o f the purchasers or a ^  I

AQ agents or attorneys and that these detent a
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Lnd Vreeland never had any com m unication about the 
Lit with the purchasers or any o f  their agents or at-
torneys, because they supposed the officers o f  the P ort 
Keading Railroad Company knew about the suit and 
the decision or opinion ; that they did not know  and 
lad not heard before said conveyances were executed 
or before the purchase money was paid’ that the com -
plainant. Henninger had made any claim to the M cC oy 
farm or had filed his bill against said H eald in this 
Court alleging that the deed or title o f  said farm had been 10 
[procured from him by fraud o f said H eald and said 
Taylor; that they did not communicate such inform ation 

[to the grantees because they did not have it, nor if 
[they had such information was there any reason w hy 
[they should make such communication ; that they did 
las part of the consideration require an indem nity and 
| the said Port Reading Railroad Com pany did execute 
and deliver to these defendants an agreement to  keep 

[harmless and indemnify these defendants and each o f 
■hem, their and each of their estate o f  and from  the 20 
laid suit of said Heald against these defendants, and
•gainst any and all other suit and suits in law or in 
■equity then pending, or which m ight thereafter be 
■brought against them or either o f them by whom soever 
instituted or by reason of or arising out o f any alleged 

Mht of said Heald or the right o f  any one claim ing 
nndei him in any way or claiming his alleged rights or 
aD* ®round to redeem the said premises so conveyed 

Paoy part thereof, and of and from and against all 
|wees and judgments against these defendants or 30 
Kj 0 ^ em 111 such suits or any o f  them and against 
I cos s, damages and expenses incurred therein ; and

Ci/h ? !anded this indemnity  because the said H eald 
Ion mill + decided against them, and decree there-
Iarranf ri w entered ’ the f ° rm of the indem nity was 
I had nntf etWeen counsel and with this defendants 

And t l !^ t0 d°  n° r Were they  consulted.
■ thing j. 1? e êndants deny that any other matter or 
lornecew;,,., ^  ômP ^ nant s bill contained material

7 or these defendant’ s or either o f them to  40



make answer unto" and not herein and hereby well and 
sufficiently answered, confessed or avoided, traversed 
or denied is true to the knowledge or belief of these 
defendants or either o f them. All which matters and 
things these defendants are ready and willing to aver, 
maintain and prove as this Honorable Court shall 
direct, and hum bly pray to be hence dismissed with 
their reasonable costs and charges in this behalf sus-
tained.

The joint and several answers of the Port a 1“H 
30 R ailroad Com pany and Gordon Chambers, two 0 "1 

defendants to the bill o f complaint of William • “I 
;____ _____a  c?4- t j  t  i-H-lo m m n l a i n a n t s .

10 J O H N  R. EM ERY,
Solicitor and Counsel for 

Defts. T h o mas  V r e e l and  
and M a r g a r e t  E. Jar dine .

IN  C H A N C E R Y  OF NEW  JERSEY.

Between—
W ill ia m R. H e n n in g e r  and S t e p h e n  

H. Lit t l e , On bills, &c.
Complts, AMWer 0( De.

inn dnTltC thpfendants, the 
Port Reading 
Railroad Com-
pany and Gor-
don Chambers.

A N D

Ch a r l e s  E. H e a l d  et al. ,
Defts.

40 M c C o y  farm, situate in rru w IW P
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dlesex County, subject to a m ortgage held by Thomas 
Jardine, Freeland Jardine and Margaret E. Jardine, 
given to secure the sum of five thousand dollars, with in-
terest, and that the complainant, W illiam  R . Hennin- 
igerand Lizzie, his wife, by deed dated on or about 
December 19th, eighteen hundred and eighty-nine con -
veyed the said McCoy farm to one Abraham, B. D upuy 
subject to said mortgage, but these defendants say that 
[they and each of them are strangers to all the matters 
set out in said bill in relation to the circumstances o f 
[the sale of the said property by the com plainant Hen- 
;ninger to the said Abraham B. D upuy and the con-
veyance aforesaid; and they are also strangers to  all 
[the dealings and transactions set out in the second, 
third, fourth, fifth and sixth paragraphs o f said bill be- 
Itween the said complainant Henninger, J. W . Taylor, 
Josiah Taylor, Charles E. Heald and Abraham  B.

■Dupuy, or between a n y  of them in reference to the 
sale or exchange of said property, and have no per- 

Isonal knowledge or information as to  any o f  said 
patters; on belief th e y  deny that any o f the said 
r  egations of fraud or misrepresentation in reference 
|to said sale are true, a n d  they insist that the com -

plainants be put to strict proof o f  the said allegations 
as against these d efen d a n ts .
, ^ ese defentlants, further answering, adm it and sav 

I at on or about December nineteenth, eighteen hun- 
pwan eighty-mne, by deed dated on that day, the 
I braharn B. Dupuy conveyed to the said W illiam  

tLp,enn!ngT  the farm referred to  in said Bill as 
IconveveHk^ ârm,an(l they say that the same was 
I complain !  dn ( bearing the same date by the said

h  Minger and Lizzie his w ife- to
¡Henninger enmn&eL and by the said Josiah
ninger gwif to the said Lizzie Hen-
Februarv L  * the coraPla in an t by  deed dated 

| ninety • anr] ^  y'ei&hth, eighteen hundred and 
I by virtue nf A  ^etendants further say that
' legal proceeding A  at>0ve deeds and by  virtue o f 

* * * * * *  taken in the Courts o f  Pennsylvania
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for  the foreclosure o f  the mortgage existing on said 
Blanchard farm at the time of its conveyance to said 
H enninger and subject to which it was purchased, the! 
whole interest and estate o f the complainant Henninger 
in the said Blanchard farm had been conveyed away 
from  the com plainant Henninger before the filing of | 
this bill, and the said complainant Henninger, by reason j 
thereof, has becom e, b y  his own acts, omissions and j 
defaults unable to restore the parties to the situation 

10 at the tim e o f  the said exchange, and this bill should j 
be for that reason dismissed, so far as these defendants j 
are concerned.

These defendants, further answering, say that in the j 
year eighteen hundred and eighty-nine, and on or 
about the 23d day o f  November, and before the con-
veyance o f the said M cC oy farm to said Dupuy by the 
com plainant H enninger and his wife, the said Thomas 
Freeland and M argaret E. Jardine filed their bill ini 
the Court o f  Chancery o f New Jersey to foreclose! 

20 their said m ortgage upon said farm, and that the com-j 
plainant, W illiam  R. Henninger and Lizzie Henninger, 
his wife, w ere made parties defendant to the said for® | 
closure bill, as owners o f said farm, subject tosai j 
m ortgage ; that the conveyance to said Dupuy was®*\ I 
ject to the said m ortgage and the foreclosure proc J  
ings th ereu n der; that in said forec osur« 
proceedings final decree for sale of the prenjj 
ises to  pay the mortgage debt was ma e 
the tw enty-first day o f May, eighteen “ I 

30 dred and ninety, and a f o r i  faci as J  
to  the Sheriff o f  the County of Middlesex was is y j  

r„»A  -P/-V-I-1T.+1-1 oin-Vit.APin hundred and ninety, an
dulv advertised for

on June fourth, eighteen hundred 
livered to him, and the same was — „■ -  n(j
sale, and on July sixteenth, eighteen bu“j f  4  
ninety, was sold to  the defendant, Thomas 
the ^ d  Sheriff under said sale 
thousand dollars, said sale being con rm • ghthdayj
the Court made in said cause on the tw en o ^J 
o f  July, eighteen huudred and n i n e t y , d 1

40 said Sheriff to convey the same
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Thomas Jardine ; and that the said Sheriff, pursuant 
to said decree, execution and order, did by  his deed 
bearing date July twenty-ninth, eighteen hundred and 
ninety, and duly acknowledged, convey the said prem -
ises and all the estate, right and title o f  the com plain-
ant Henninger therein to the defendant, Thomas d ar- 
'dine, who as these defendants are inform ed purchased 
[the same for the common benefit o f him self and said 
[Freeland and Margaret E. Jardine.
I These defendants further answering adm it that said 10 
[Abraham B. Dupuy in the month o f June, eighteen 
hundred and ninety, and prior to said Sheriff’s sale, 
conveyed said McCoy farm to the said Charles E. 
Keald, but these defendants have no know ledge or in- 
lormation as to the circumstances o f  said conveyance 
kr as to the actual consideration thereof other than the 
peed itself, which shows that the consideration was 
laid.

I  These defendants further answering deny that said 
•ardines entered into any agreement at said sale w ith 20 
laid Heald or his counsel by Which they, the said Jar- 
pnes, were permitted to bid off said farm fo r  a less 
Pm than the amount due on said decree or that said 

!|ea d Was t0 have the right to redeem the same at any
f ir T n i"1 tlUrty days by PaJ ment to the said Jar- 
End °* e amount due on said decree with interests 
L r / ’ °r tbat the defendant Thom as Jardine bid 
I T, farm under such agreement.
1 Jardinpt d,ê endants further answering say that the said

2  what DOt n° r dkl dther 0f them make any agree- 30 
C ,  t T T .  m writi" g  with said Heald or any 
I'evance o i u  111 reference to the purchase or con-
,1 “ <1[ Z J andsfrom the defendant Thom as Jar- 
t a C f c  b? ™'tue of “ ’ e statute entitled .‘ A n
•̂ proved fraUd a“ d perJU1'ies>”  revision
said no action can be brouo-ht, bvcan be brought by 

any person or persons claim ing under
N  Heald
m  upon anv J T  1 "7* ?  r ° L™ lls claim ing unaer
[ bill or unon ,C° Utract or agreement alleged in 
dug to the sa 1a ° tber contract or agreem ent relat-
r  * 0f C l o s u r e  o f said lands unless the 40
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same is in writing, and these defendants set up anfl 
claim the benefit o f the said statute.

These defendants further answering deny that sail 
H eald within thirty days after said sale, or at any 
other time, tendered to the said Jardines or either of 
them the am ount due on said decree, with interest and 
costs, or demanded a reconveyance of said McCoy far! 
to  said H eald.

These defendants admit that the said Heald filed hi 
10 bill in this H onorable Court against the said Jardinel 

to  redeem said premises, but these defendants say thal 
on the tw enty-second day o f April, Eighteen hundrel 
and ninety-tw o, and before the filing of complainant! 
bill, the said bill o f com plaint was dismissed and that no
other decree was ever entered or made in said causl 
and they deny that there was any adjudication in sail 

, cause establishing the right of redemption claimed ■  
said bill, and on the contrary set up and insist on tH 
said decree o f  dismissal as a bar to said Heald, and an 

20 person or persons claiming , under him including tip
com plainant.

These defendants have no knowledge or informatioi 
as to the time said Henninger learned of the allegj 
fraudulent agreement between said Heald and a y*  
or o f  the pendency o f said suit of said Heald aganj 
these defendants or as to his preparations toasser ■  
alleged claim  ; these defendants admit that sai I 
ninger, on or about October tenth, Eighteen un
and ninety-one, filed a bill against these defenc an 1
others praying relief against these defen an s up 
same ground stated in this present bill, to w 
answers were put in by these defendants and t e m  
defendants in the cause; that said cause earn | 
ing upon the merits upon said bill, one J
tion and proofs before the Hon. Jo n • ’ game
the V ice  Chancellors o f  this Court to wh m 1 
was referred, and that thereupon^ t^es ^  ^  jjiuj 

dismissed

30

u, auu —-------1
these defendants deny a

40

I  ,/ant of necessary 

that said H enninger’s claim was not heard
was dismissed for the w; dispi .e|
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Lf Upon the merits, and on the contrary, they set up 
|nd insist upon the said decree o f dismissal, as a final 
Hicree and adjudication upon the merits o f  the case 
L i as a bar to this suit, and they claim the same 
Lnefit thereof as if they had set it up by  plea, and 
|thev refer to the said bill and proceedings and offer 
jto produce the same.
■And as to the said suit against said H eald on the 
■id original bill, and the said suit against the said 
¡Heald and these defendants and others on the said sup-
plemental bill, these defendants further say that long 
Before the filing of said original bill, and on or about 
■e eighth day of August eighteen hundred and ninety 
■is defendant, the promoters o f the Port Reading 
Railroad Company, had purchased for its use the inter-

im of said Heald in th a t portion o f the M cC oy farm 
Hied the Salt Meadows, and containing about eight- 
len acres, for the sum of fifty-four hundred dollars

suchP  that the complainant Henninger had notice o f ___
»chase before filing his said bill against said Heald : 
Id these defendants say that at the time o f said pur- 
fcse these defendants had no knovvledge or notice oi 
■y claim of the said complainant H enninger tc 
|d lands or of any claim against seid H e a ld : 
P  this defendant, the Port Reading Railroad 
impany, further says that its railroad route 
P  terminal properties were located over the said 
Pjneadow tract, and the ownership thereof was 
pcessary for the construction and com pletion 
H r s a id  road and the docks upon their terminal 
PP^y, and that said Heald, being or claim ing to 
L  . T f able owner or to have some interest or LIT th e j  Purchased the interest o f said 
L ,  " Sai . salt raeadow tract, and without any
Pvancem°r-anu rmatl0n ° r notice that the said con-

by said Duw was subject to
Cy claim Jh !  attdCk’ or tbat the com plainant had 
mithatif o against said Heald ; and thev sub- 
to have L vhe,Said comPlainant has or shall be found 

* C aim whatever to the interest o f  said

10

20

30

40
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Heald in said lands, the same is subject to the sale of 
said H eald ’s interest in the said salt meadow tract, 
m ade to  this defendant com pan y ; and they further 
say that b y  virtue o f  the decree and sale in the fore-
closure proceedings under the said mortgage held by 
the Jardines, to  w hich foreclosure suit the said com-
plainant and his w ife were made parties defendant,! 
and b y  virtue o f  the deed pursuant to said decree and 
sale b y  Peter F ick, Sheriff o f  the County of Middlesex, 

10 to  Thom as Jardine, dated July 29th, 1890, all interest 
o f  the com plainant Henninger in said lands was con-
veyed to  the said Thom as Jardine, and these defend-! 
ants submit that a fter such decree and sale thereunder 
the com plainants could have no interest or claim in said 
lands except as claim ing under said Heald, and that] 
any such interest was subject to the purchase by this 
defendant, The P ort Reading Railroad Company, of 
the interest o f  said Heald in the said meadow lands. 

A nd these defendants answering say that they have 
20 no know ledge or information except by said bill, 

whether the said Heald at the time of filing his bill to 
enforce his right to  redeem said McCoy farm, filed! 
a  notice o f  the pendency o f his said suit as alleged in 
com plainant’s bill, or whether the complainant filed U 
notice o f  the pendency o f his said suit against Heald ad 
alleged in said bill, and these defendants leave t «1 
com plainant to make such proofs thereof as hemaj e 
advised, but these defendants say that the said notices! 
even if filed by complainant, as alleged, did not operj 

30 ate as notice to these defendants of said suit or o any 
interest or alleged interest o f said complainant in SMB

lands. . , r
These defendants further answering admit tha J  

about A pril thirtieth, eighteen hundred and ninety » 
the said Thom as Jardine, by deed bearing a ^  
executed and delivered to this defendant, I
R eading Railroad Company, a deed of convey \ 
a portion o f the said M cCoy farm, elD̂   ̂that 
m eadow, and containing about eighteen aC1̂ T ’ ĵj0Usand 

40 the consideration stated in said deed wastwe
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[dollars, and that about the same time the said Thomas 
[ Jardine, by deed bearing the same date, conveyed the 
remainder of said McCoy farm to this defendant, G or- 

[ don Chambers, and that the consideration stated in 
said deed is ten thousand dollars, as by the said deeds 

[ more fully appears, and to which or to certified copies 
■of which these defendants re fe r ; and these defend - 
ants have no knowledge or inform ation, othea than the 

[complainant’s bill, as to when in form ation 'o f these 
[conveyances was received by the com plainant, but say 
[that they were both recorded in the office o f the 
■County of Middlesex about the fifteenth day o f  M ay, 
[eighteen hundred and ninety-one. These defendants 
I admit that the conveyance to said Chambers was made 
[to him and that the title to the premises conveyed to 
■him, is held in trust for this defendant com pany.
1 And these defendants say that the said salt m eadow 
¡tract was purchased of said Heald in the month o f  
[August, eighteen hundred and ninety for the purpose 
of laying out and building thereon the docks and 

■wharves of this defendant company and that in order 
|o acquire the right to build its necessary docks and 
P  es it was necessary for this defendant com pany 
111161 act batin g  to the rights o f riparian owners, 
approved March 10th, 1891, to have the legal title to 

, , s and t0 Procure the license to build such docks 
nd wharves from the Board o f Freeholders o f  said

j J " ty hf ore the first day of July, eighteen hundred 
" 7 ° ne’ ^ at defendant com pany having 

L I « 1 ^  ^«liab le right o f said H eald in said 

tonrocnr! ®  ° rd er to  Pe rfec t th e  title in time 
j same fromSUĈ  5°^?®* t0 Procure the legal title to the 
[said Jardin f̂ and for that Pu rPose applied to
psaidmeadn^i he Purcbase o f  said Jardine’ s interest 
K  t o ^  the said “ e refused to 
|*»dantcomnan T  and alone and recluired this de- 
; %tthisdefpnri ^ f° Purc^ase the whole o f  said lands and 
Pod did Dm'pl ̂  C° ? P any d^  Anally agree to purchase
lands and naif^H ° Said dar( îne the w hole o f  said

Paid therefore the sum o f tw enty-tw o 40

20

30
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thousand dollars mentioned in said conveyances, and 
received also upon such payment an assignment 
from  said Thom as Jardine, Freeland Jardine 
and M argaret E. Jardine o f the said mort-
gage bearing date August fourth, eighteen hun-
dred and eighty-six, made by Aaron D. Moore 
upon the said M cC oy farm  and of the decree of fore-
closure obtained thereon in the Court of Chancery of 
R e w  Jersey bearing date on or about June twenty- 

■in first, eighteen hundred and ninety, together with the 
bond or obligation in said mortgage mentioned, and 
the m oney due or to grow  due thereon with the inter-
est as by said assignment now in the possession of this 
defendant com pany and ready to be produced and 
proved together with the said bond and mortgage will 
m ore fully appear.

A nd this defendant com pany further says that in the 
course o f said negotiations for the purchase of the 
title o f said Thom as Jardine to said lands this defen- 

o q  dant received inform ation that the said land had, by 
agreem ent in writing dated August seventh, eighteen 
hundred and ninety, been sold by the said Jardines to 
one W illiam  R enfrew  for the sum of seventy-nine 
hundred and fifty  dollars, and that said agreement 
was outstanding and in force, and that said Renfrew 
insisted on his right to  a conveyance of said lan 
from  said Jardines under this agreement; that the 
said conveyance had not been made, and that t is 
defendant com pany before carrying out the pur , 

qo chase from  the Jardines required a release rom sa I 
R enfrew  o f his interest in said agreement andJan , 
and that in pursuance o f such requirement, ® 
Jardines at the time o f making the said c°nyê  ^  
and com pleting said purchase also de ivem 
defendant com pany a release and surrender u. ^
b y  said R enfrew  of all his interest in said g 
o f sale and in said lands as by said re ease ^
possession o f  this defendant company a ¡n.
be produced will appear, and as e en ^  ^  

^q  form ed the said Jardines were o ige<
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pay to said Renfrew a large sum- o f m oney as the con -
sideration for said release.

And these defendants further answering adm it that 
at the time of the said conveyances this defendant 
company knew or had been inform ed that the said 
Heald had instituted proceedings in the Court o f 
Chancejy of the State o f New Jersey against- the said 
Thomas Jardine, Freeland Jardine and M argaret E.
Jardine claiming an interest in said M cC oy farm , to 
compel a conveyance to him, and that the opinion o f  10 
the Court upon the hearing o f said suit had been filed, 
but this defendant denies that at the time o f the said 
conveyances and the payment of the said purchase 
money, these defendants or either o f them knew or 
had been informed or had reason to  believe that the 
complainant had filed the said original bill against 
Heald.

And these defendants admit that on the execu-
tion and delivery of these conveyances this defend-
ant The Port Reading Railroad Com pany executed 20 
and delivered to the said Jardines an agreem ent to 
bear harmless and indemnify the said Thomas Jardine,
Freeland Jardine and Margaret E. Jardine from  and 
against the said suit of the said Charles E. H eald and 
all decrees therein, and from and against any and all 
other suit and suits in law  or in equity then pending or 
which might thereafter be brought against them or 
eitber of them by whomsoever instituted for or by  
âson of or arising out of any alleged right o f  said 

. ea 01 the right of any one claim ing under him 30 
n any wav or claiming his alleged rights or any 
poun to redeem the said mortgaged premises or any 
I ereof and of and from and against all decrees 
1 o^ents against the said Thom as Jardine, Free- 
tlipm •aKn|e anĉ  Margaret E. Jardine or either o f 
(lamao'11 ^  SÛ S 01 an^ them against all costs, 
denv tlTf!! exPenses incurred therein and defendants

raeriofaindemnityeither° f gavea11^ other ag ree‘ 

defendants further answering as to  paragraph 40

New Jersey State Library
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eleventh o f  said bill say they do not know what the 
complainants have found on the records of Middlesex 
County as to a deed from  this defendant, Gordon 
Chambers, to  Ferdinand E. Canda, but they admit that 
on or about A pril nineteenth, eighteen hundred and 
ninety-tw o, and before the filing of complainant’s bill, 
this defendant, G ordon Chambers, conveyed to Ferdi-1 
nand E. Canda the tract first described in said bill, and I 
these defendants have no longer any interest in the I 
said tract first above described.

These defendants have no knowledge or information | 
as to the matters stated in the twelfth paragraph of said 
except that they adm it that they believe the said 
Blanchard property was sold as therein stated, and 
they leave the com plainants to prove the said allega-
tions ; but they set up and insist, notwithstanding the j 
said alleged assignment to the said complainant Little, j 
if the same has been made, the said decree of dismissal1 
o f  the said bill filed by the complainant Henninger is 
a bar to this suit as against both the said complainants, j 
and these defendants pray the same benefit of this de- j 
fense as if it had been set up by plea.

These defendants, further answering, say that on or 
about the 26th day o f  A pril, eighteen hundred and 
ninety-tw o, and before the filing of complainant’s bill, 
the said Charles E. Heald, by deed bearing that date, j 
conveyed, released and quit claimed to this defendant 
G ordon Chambers, who holds in trust for this defend 
ant, the P ort R eading Railroad Company, all his right, 
title and interest to the said tract of salt meadow lan sj 
conveyed by said Thomas Jardine to this defen ant, 
the Port R eading Railroad Company, as above stat J  
which said deed was duly recorded on the seventeen! 
day o f M ay, eighteen hundred and ninety-two, w 
office o f the Clerk o f  the County of Middlesex. I

A n d  these defendants submit and insist that¡by j  
tue o f  the proceedings in the foreclosure of sal 
gage brought by said Jardine, to which the comp 
ant H enninger and his wife were parties de e»* .., 
and by virtue o f  the final decree therein ma

v4.
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■bout the twenty first day o f May, eighteen hundred 
and ninety, and the execution issued thereunder, and 

[the sale and deed of the said sheriff made thereunder 
all right, title and interest and estate o f the complaiti- 
ant in said lands as against said Jardines, and these de-
fendants claiming under them, has been conveyed to arid 
is now vested in this defendant,The P ort R eading R ail-
road Company, and said Canda, and these defendants 

feet up and insist on said bill to foreclosure and the de- 
Itree, execution, sale and deed thereunder as a bar and 
¡estoppel to any claim or interest in said lands as 
| against these defendants, and refer to said decree, exe- 
. cation and deed or copies thereof.
I  And these defendants further say, on inform ation 
Ind belief, that, at the time of said purchase at Sheriff’ s 
bale and the conveyance to said Thomas Jardine, 
neither of the said Thomas Freeland or M argaret E. 

lardine had any notice or knowledge o f  any claim  o f 
Pe complainant Henninger against said H eald set out 
isaid bill,and that said Thomas Jardine and these d e -
pendants, as claiming under him by virtue o f said 
Isheriff’s deed, are Iona fide purchasers o f said lands 
Pithout notice of complainant’s claim.
I  ese pendants further answering the special in- 

errogatories of the said bill, so far as the same have 
° keen fully answered above, sa y s : That said . con- 

r *  t0 f ld Chambers by  said Thom as Jardine 
El!! 1 Um at the re(luest o f and in trust for  said 
twelfth}> iW11Ch paid the Purcbase m oney on the 
»»ety.«ne aibv0f th“ a H , . eiehtee”  hundred and 30 

1 that' rio, ’ ' {  tbe dellvery  o f a draft dated 
«ruction Co FaWn ^  the P ort f a d i n g  Con- 

l̂ iladelnhia Up° n P rexei & C o., bankers, o f
Jardine and M 0Tder° f Thom asJard iae, Freeland 

[ been duly naiH ^ 18aret E- Japdme, which draft had 
[hereinbefore mo ^.tle  drawees 5 that the conveyance 
hers to said C ! ^  ms been made by  said Chain- 
quest of said p 1 a’ and was made by consent and re-
ĉonsideration11 "Gadin® R adr°ad C om panv; that 

deration was paid to either o f these defend- 40

20
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ants or to an yon e  for  their use by said Canda, but that 
upon the delivery o f said deed the sura of three hun-
dred and forty -n ine dollars and eighty cents was paid 
to this defendant com pany by E. S. Savage, to whom 
the deed was delivered as the attorney of said Heald; 
that the said sum was the excess of the mortgage debt, 
interest and costs over the balance of the purchase 
m oney fo r  the m eadow  tract due to said Heald on the 
purchase from  him  by these defendants ; and that as 

10 a further consideration for  the delivery of said deed 
the said H eald conveyed by the deed above men-
tioned his interest in the salt meadow tract to this de-
fendant Chambers in trust for the defendant company, 
in accordance w ith the original agreement of purchasê  
N either o f these defendants ever communicated to said 
Canda the fact that either said Heald or said Hennin- 
ger made any claim  to said lands, because neither of 
these defendants, or its agents or attorneys ever saw

20 Canda ; the P ort Reading Railroad Company has noj 
now  any interest in the said land conveyed to saidl 
Canda ; nor did it give said Canda any assurance oj 
agreement, either by parol or in writing, to indemni yj 
him against any defect in the title or any dauj 
against said lands.

or had any com munication whatever with sail

Solicitor for and and of couns< 
Post Reading Railroad Co. a 
Chambers, defendants.

40
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O pinion.

------- --------------------------------1
i

He n n in g e r

Y8. ' i-

H e a l d .

Mr. T h e o d o r e  L i t t l e , for the Complainants. 
Mr . J o h n  R. E m e r y , for R. R. Co.
Mr. R. W a y n e  P a r k e r , f o r  Heald and o t h e r s .

Bir d , Y. C.: This bill was filed to rescind an ex- 
| change of title to lands, and to com pel the 
defendant to reconvey the title which he received 
from the complainant, or in case the said H eald has 

| conveyed the title of the land which he received in ex -
change, and it be thought more equitable to do so, 
that then the Court should direct Heald to pay the 20 

I consideration money which he has received. The 
ground upon which this bill rests is fraud. Henninger 

I employed an agent by the name o f Taylor to negotiate 
the exchange, and it is alleged that T aylor and H eald 

| in arranging the terms of the exchange entered into a 
I corrupt agreement, by which Taylor was to  share one- 
I alf of the profits resulting from  the subsequent sale 
of the Henninger farm, over and above $150, and also 

jte false representation to Henninger that the land

liann^  ^  WaS su^jec  ̂ to a m ortgage o f on ly  30 
I ’ interest at 5 per cent., when in fact it was

. and ôr  ̂ Per cent. The Henninger tract was 
p ject to a mortgage of $5,000. After the negotia- 
I ns were completed, in which it was agreed that 

0;nDrn,n.gei> ,should Pa?  t0 Heald $450 in addition to t nipt ? ! !?  tle to ilis land, Henninger and Heald 
ex. f  Presence of Taylor, Henninger’s agent, and 
Heahl k aoreeraeT1t in writing, Henninger and 

I W 16th i S1®ldnf ; This instrument is dated Novem-
’ Hie deeds were exchanged on the 40
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21st day o f  D ecem ber follow ing. On the second day 
after such exchange H enninger sold and conveyed the 1 
land w hich he took  from  Heald, to his father fori 
$3,000, in cash, subject to  the encumbrance which had] 
been referred to  in the conveyance from Heald to| 
H enninger.

B efore the conveyance o f the Henninger tract to
H eald, Jardines, w ho held the $5,000 mortgageonthat; 
tract, com m enced foreclosure of their mortgage which; 

10 was prosecuted to  decree and sale. Heald as the owner 
o f the title or  equity o f redemption by his attorney at-
tended the sale and entered into an agreement with the 
Jardines, by which they were to purchase the title and to 
convey it to  him  within 30 days thereafter, upon his pay-
ment o f the whole amount due upon the decree with in-
terest. Jardines purchased the title. Within the30days 
Heald tendered the whole amount that was due to 
them. This they refused to accept for the alleged 
reason that Heald had entirely abandoned his contract,! 

20 and that they had agreed to sell the land or a portion! 
thereof to  others.

U pon the Jardines refusing to convey to Heald, he 
im m ediately filed his bill asking for a specific per-
form ance o f the agreement. The Jardines answereJ 
and replication was filed, and the cause went to>a 
hearing before one o f  the Vice-Chancellors, who filfifl 
his conclusions sustaining the complainant.

W ithin three days after said conclusions were ie 
and before any decree had been entered, Henninger  ̂

30 filed a bill asking for  the rescission of said exchanceJ 
charging fraud as above stated, and among other t idm  
offering to  reconvey the premises which bad been « w  
veyed to him, but made no mention of the fact t a 
had made conveyance thereof for the considera ion«B 
$3,000. H eald and the Jardines were made P* 
defendants to this suit. They answered, and it aPl J 
by their answers that Heald had agreed to co ^  I 
portion o f the land which he took in the exc I
one E lw ood  Byers, an agent of the or J  

40 R ailroad Com pany, and that Jardines a
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their interest in a portion o f the lands to the said Rail-
road Company. Suffice it to say that it also appeared 
that the title to the entire tract, both o f  H eald and the 
Dardines, was so conveyed as to pass to the Railroad 
Company. These facts appearing in the answers, a 
jppplemental bill was filed by Henninger. W hen ripe 
iorhea.ing the cause was referred to one o f  the V ice - 
Chancellors, and after the partial hearing and examin- 
ation of witnesses, the com plainant’s bill was dis-
missed.
I  Within a few days thereafter and before the present ’ 
Bill was filed the title to the property which H enninger 
peeks to have reconveyed to him was perfected in the 
laid Railroad Company, so far as it were possible in 
fehe face of a lis pendens and o f actual notice. Besides 
lis, the Jardines procured a decree dismissing the bill 
|0f complaint, which Heald had filed against them, as 
■oresaid, seeking a specific perform ance o f  their 
breement to convey the said premises to him. This 
■ will be perceived left the title o f  the premises abso- 
ptely in the Jardines upon the foreclosure and sale by ' 
irtue of their mortgage, under which they purchased,
Ind after which they conveyed to the Railroad Com -
ply as aforesaid. " ' '
[The present bill states all o f the principal foregoing 

%  it Henninger does not tender a reconvey- 
fee  of the land to Heald, which the latter conveyed ; 
I*01 he offer to pay the $3,000 w hich he received 
P eash for the said land ; but states as a reason for  not 
E !nn* ^  ®onyeJ that the land was conveyed beyond 
K n? Y °   ̂v*rtue a sheriff’s sale, under a judg-

Of the binTsl“PfoUothe SaM m 0 rtg a Se - T h e  P w l
ImavhpH as fo lows: amongst other things, that 
ftf fraud • T ,  t sa*d ex°hange was procured
■ reconveva11 1 at contract may be rescinded, and

►“ Heald f h t  t h l e t  J a rd in e  m ° r tg a g e  ; a n dDinner , g ttle tltle became a trustee for H en-
LtheJardin^ u6 ° f . the aPreement between H eald
bid morteaJH’ Hennirigerhad a right to redeem the
■  gagGd Premiscs ; and that thencefor-
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ward Jardines held the title in trust for Hen- 
n in g e r ; that the Railroad Company and all other 
grantees took with full notice of the rights of Henninger; 
and that the R ailroad Company may be required to re-
con vey  the title to said lands to Henninger, or to ac-
count to  him for  the full value of the premises; or that 
the said Jardines m ay be directed to pay Henninger all 
the m oneys received by them ; and the prayer for 
general relief.

10 There is no prayer for relief against the decree dis-
missing the bill filed by Heald against the Jardines.

1. In the first place, I  find that there was a corrupt 
agreem ent between Taylor, as the agent of Henningen 
and H eald, which rendered t h e  e x c h a n g e  voidable and
justifies H enninger in asking for a rescission.

2. In  the second place, I find that in other respects 
the exchange was fair and the consideration of theonj 
parcel o f  land for the other including the boot money | 
was fair and reasonable. Because of this it is msistec | 

20 that the com plainant is not entitled to relief, it 
claim ed that equity will not interfere unless it is es 
lished that the complainant has sustaine j  
dam age. The general rule is fully in accor wit ] 
insistment. Fraud without damage is n o g  j  
relief either at law or in equity. Bisp a 4 j  
p. 273 ; K err Fr. & M „  p .9 4 ; 
et a l ,  15 H ow . U. 6 ., 277 ; Clark v White,
177 : B ig low  on Fraud, p. 85; Tay or

Guest, 581

N . Y .,  266. w  «penis to bel
3. But in the third place, while tie  the

so firm ly settled that fraud without damag ^  .1  
party com plaining affords no g^nn re tender!
equity, yet both law and equi y' party growing]
regard fo r  the rights of the comp ai ^  him and 
out o f peculiar relations existing than
the defendant under some awaken
others. Perhaps no busmes ^  q{ courts! 
greater vigilance on tue 1 ^  what is the!
than that between principal an g ^  cornprehensiv| 
cam ft cpistui aue trust and tius
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Lethe authorities, both as expressed by elem entary 
text writers and by the cases considered and determined 
by judges and chancellors o f the highest celebrity, that 
it may safely be stated that the cases are very few , if 
Inv, it which any abuse of such relations has been dis-
covered that the complaining party has not been re-
lieved, whether any actual damage has been estab-
lished or not. The question has not been whether the 
Ireach of confidence resulted in profit to  the agent or 
trustee or damage to the principal or cestui que trust, 10 
but whether there has been such breach. The great 
■olicitude of courts has been rather w holly to avoid 
any recognition of a principle that m ight, in the hands 

[of avaricious and cunning men, be turned to their ow n 
[account, than to inquire whether the beneficiaries have 
[suffered any actual disadvantage.
I  Story on Agency, Secs. 210, 211 ; 1 Story, Eq. Jur.,
Secs. 315, 316; Lord Hardwick v. Yernon, 1 Y es.,

IllO; Lord Abingdon v. Butler, 1 Yes. Jr., 206 ; W att 
h- drove, 2 Sch. & Lef., 492; Campbell v. W alker, 5 20 
Fes., 678 ; Devoue v. Fanning, 2 John. C., 252 ; Cram 
ft.Mitchell et als., 1 Sandf. Ch., 251; Yan Epps v.
Fan Epps, 9 Paige, 237 ; Parnam v. B rook, 9 P ick .,
212; Torrey v. Bank of Orleans, 9 Paige, 650; D obson 

ft-Racy, 3 Sandf. Ch., 66 ; Taylor v. Salmon, 4 M ylne 
1  Craig, 138; Wilson v. Hart, 1 J. B. M oore, 45 ;
^  y‘ ^utall, 1 Russ & Mylne, 53 ; McLean v. Dunn, 

ino;> Parkist v. Alexander et als., 1 John. Ch., 
f i  CDoles Trecothick, 9 Yes., 244, 245; Lord Sel- 
nv‘ Rh°ades, 1 Sim & Stuart, 50 ; Purcell v. M cN a- 30 

i f f 4.’ 14 Yes., 91; Crowe v. Ballard, 3 B row n’s Ch.,
| .(star paging 120); Massey v. Davies, 2 Yes., 317.
Itnd! 0U1 °Wn courts have had this very question 
««cons,deration. In Marsh u  Buchan, 1 D ick.,

■the «»lQ * a&ent wbo assumes to act for the vendee in 
eXisti ° land 18 bound to disclose to the vendee his 

dose isOafreil<7 i  0r the Vendor’ and such failure tod is- 
I  “ AwrinUdU entCOnCealment o f a material fa c t .”  
■without thi«6̂ ’ C<̂ntract sale procured by the agent,
I  °nUhls C losure, will not be specifically enforced 40



64

even though the price is shown to be a fair one and the! 
vendor is ignorant o f his agent’s fraud.”

T h is  prin cip le h as th e  support of the Court of Errors 
and A p p e a ls , l b . ,  6 0 4 ; Y o u n g  v. Hughes, 5 Stew.] 
383.

“  The effect o f concealm ent and neglect of duty such 
as this, upon the transaction, so far as Warren is con-
cerned, does not all depend on the question whether or 
not the result was injurious to the principal. The con- 

^  tract is affected by the misconduct of the agent frond 
considerations o f  public policy rather than of injury to! 
the principal. The rule which applies to trustees has 
been equally applied to  the relations between the real 
estate broker and his principal. It matters not that 
there is no fraud meditated, and no injury done. The 
rule is not intended to be remedial of actual wrong, 
but preventive o f the possibility of it. Everkrdt.flJ 
Searl, 71 Pa. St., 256 .”

A gain , supposing it to have been ascertained that 
the fraud perpetrated was o f such a nature as to requira 
the interposition o f  thè Court, then the question is,j 
whether or not the Court ought to lend its aid to thi 
com plainants in their efforts to rescind the entire coni 
tract. This depends upon the question whether or noi 
H eald had know ledge o f or participated in, the fraudai 
lent conduct o f  Taylor.

In H agenm eyer v. Marks, 37 Minn.. 6 (5 Am. tj 
R ep ., 808), a reconveyance w a s  decreed. Alikeresal 
was reached in case o f Miller v. Louisville & Nas villi 

o0 R . R . C o., 83 A la ., 274 (3 Am. St. Hep., 722). 1
N otw ithstanding the former considerations 

upon looking into the allegations of the first i y j  
although there was a sale by the Sheriff o t' e | 
which was conveyed to Henninger by ea » 1
ninger must have had the control of the ti e, ^  1 
would not have made the allegations in sue re jjJ 
and that having such control of the tit e a er 
covered the fraud it was his duty to pieseive s ^  I 
trol, in order to reconvev the title to e< ’ ^ for
case he found himself unable to preserve 

40
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the purpose indicated, to make known his inability to 
Heald and thereby give him an opportunity to  protect 
inch title or to abide the consequences. H ad he done 
this and then found the title swept away from  him by  
the decree of the Court, nothing further would have 
leen required of him. A ll the law demands under 
such circumstances is that a party asking rescission 
■ball restore his adversary to his form er estate or 
londition as far as he reasonably can.
I  “ A party demanding a rescission o f  a contract must 10 
teturn or offer to return the consideration received by 
lim. It is a settled principle in Courts o f  E quity that 
lelief will never be extended to a party against his 
O'rn conduct without exacting from  him strict justice 
to his adversary. ”
iThe duties or o b lig a tio n s  of the party asking relief 
l.theone hand, and th e rights of the person against 

Ihom relief is sou gh t upon the other will be found 
P y  expressed in the following cases : Cobb v. Hat- 
lld, 16 N. Y., 537; Gould v. Cayuga County 
»t.Bank, 86 N. Y . ,  75, 82; Mason v. Bovet, 1 Denio,
l r  ¥  Am' D e c - ’ 651); C hesterfield  v. Jan ssen , 
p ad . Cas. E q ., 8 3 1 ,8 3 2 ;  M c C r illis * . C a rlto n , 3 7  Y t .
I  68 f UL Dec-> 730); Gay v. Alter, 102 U. S., 79; 
■^roo v. Swett, 116Mass., 303 ; Burtons. Stewart. 
■ Wend., 23 6 ; S ch iffer v. Dietz, 83 W . Y ., 300- 
■L,® Jj Rif  21 La. An., 425 (50 Am. D ec .’ 
1  ’ r  E(L> Sec- Barrett v. Drake, 100
ko n i'j Yoor]lees et al- v. Earl & K ellogg, 2 H ill, 
PiCoohdge®. Brigham, 1 M e t ., 547 .

C h ton T eoffe1' arei,the ° aSeS in ° ur ow n State o f
Buildin^ & Loan Ass’n., 14 

Uayor e’tcBâ ard vv Holra^ , 4 Vroom, 119; Bayard
Ifi i ’ % Y > 598> 599- 

[specie it Wif  C° Û  not restore the property in 
K t t o l  18 hiS duty ^  restore or offer to 
This is in acon!ri°llnfc 0r ^ at w^ich he received for it. 
F0«cusewhatpailC.e Wlth the Spirit o f a11 the cases. 
r rillgto restoJ!US, ° ffei>ed b j  H enninger for not

20

30

re8t° re tlle luoneJ received by him for the 40
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Blanchard farm . The question is not what the Coi 
m ay com pel him to do in case an account 
ordered between him and Heald, but what, in eqnitfl 
it is his duty to tender himself ready and willing to J

In his first bill he offered to reconvey. He tul 
sworn to  the truth o f the statements in that 1 
he speak the truth then ? H e cannot complain if thj 
Court takes him at his word. I f  a strict applicatiJ 
o f equitable rules, as expressed in the foregoing casa 
were to  be applied this case would end here with] 
dismissal o f the com plainant’s bill.

But since the Court feels itself under obligations' 
discountenance fraud whenever presented, and thinkil 
that equality m ay be reached by an accounting, I vt 
look  further into the case.

8. I  find that the land which Henninger cof 
veyed to H eald and the equity of redemption there 
in which Heald thereby acquired, was effectual 
conveyed to the Jardines by the foreclosure and sar 
under their m ortgage. I find also that the decree 8  
missing the bill o f  complaint which Heald filed agai® 
the Jardines fo r  the specific performance of tff 
agreem ent to  convey to him the last named premt 
effectually secured to them the absolute fee the* 
since it was the absolute fee that was mortgaged f  
foreclosed and purchased by them.

M ount v. Manhattan Co., 16 Stew. Eq., 25, J  
17 lb .,  297 ; Y room  v-. Hitmars, 4 Paige 52 , »1  
M cG ee v. Smith, 1 C. E. G ., 462. See also cases 
in Baldw in v. H ow ell, 18 Stew., 538.

W hile said decree o f dismissal is unreverse
effectual bar to  the complainant in that suit and to|

40

w ho seek to  stand in his stead, since that case |
fullv  heard upon its merits. •.

9. The Jardines having a perfect title, i 1 -
that I should find that the defendants w

i a f if la A grantee >,uui
under them have also a good title. °  -tion as tl[
bona fide purchaser stands in the same po
grantor, and will be equally favoiec
although affected with notice at the time of 0 J
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tjje grantor's conscience is clear, and he m ay transfer 
; which he might honestly retain. The rule is not 

jesS politic than just, because th^ jus disponendi would 
otherwise be clogged by a restraint o f  indefinite 
»ration.
feumpusv Platner, 1 John. Ch., 213 : F letcher v. 

peck, 6 Cranch, 36 ; W ood v. Chapin, 13 N. Y ., 509 ;
KLn v. Chiles, 10 Peters, 177, 206, 207, 209 ; H olm es 
■Stout, 3 Gr. Ch., 492; Condit v. W ilson, 9 S tew ., - 
«72; Sharp v. Shea, 5 Stew. E q., 6 6 ;  Baldwin v. i o  
Howell, 18 Stew., 538 ; Mount v. Manhattan C o., 16 
[Stew., 25; 2 W. &. T. Lead. Ca. Eq., 33.
1 This being so the complainant’s bill must be dis- 
lissed as to all of the defendants except Heald, with 
Bets.
JlO. Since the proof shows that some o f  the
[consideration money passed to Heald, and since I find
»at he entered into a corrupt agreement with Taylor,
Reagent of Henninger, it is proper that I should also

that he is liable to account to H enninger for 20
| m“ch of the consideration money as he received.
A iiough a party with notice o f a fraud cannot take

directly but may take such title at the hand o f  an
■ocent third party, yet if he himself has participated
■t e fraud or was acting in the capacity o f a trustee,
n  e will be held liable, notwithstanding the title

! lnirSe(l °f the fraud as to strangers.
Ohyer v Piatt, 3 Howard, 401 ; Cramm v. Mitchell,

P ^f.C h .,251 ; 2 W . & T. Lead. Ca. E q , 3 4 ; 1
I ^  on Trusts, Sec. 222 ; Slaughter Glenn, 98 U. 30
■V5’ %  Claire, 78 U. S ,  217, 236.
■nn2 ^  any uncertainty as to the am ount o f
L  ‘ " ,lc actually received from  the Jar-
i t J ln  feuRailr° ad ComPan7  testimony m ay be sub- r * 1 on that point. ■

| complainant is entitled to costs as-against Heald.

40
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O pin ion .

10

He nning e r

V . r

He a l d . I
____i__________ :________ j

M r . The o do r e  Lit t l e  for the Complainant. 
M r . R. W ay ne  Par k e r  for Defendant.

B i r d , V . C . : It  having been decreed in this case 
(see 29 A tl. R . 190) that Heald must account to 
H enninger fo r  the moneys which he received upon the 
sale o f  the lands which were conveyed from Henninger 
in exchange, upon such accounting it is insisted in 
behalf o f  H eald that he is entitled to retain out of the

20 m oney so received by him all reasonable expenses and! 
disbursements, such as counsel fees, witness fees, trav-
eling expenses and the like, incurred in any suit on 
suits w hich were instituted fo r  the purpose of main-
taining and protecting his interest in the property, anj 
in perfecting a sale and conveyance thereof, h1 (e 
term ining this question it must not be overlooked t aj 
H eald has been charged with entering into an arranged 
m ent with Taylor, w ho was the agent of Hennmgerj
in and by which the exchange of properties as a

30 fected , and that that arrangement was f r a u d u e n j  
and that becom ing possessed of the premises in qu 
tion in this manner he is held liable as agent or

fo r  H enninger. set-off I
Is Heald entitled to anything by way ot Hen, 

a re-coupm ent, on account of services ren ’ I 
m oney expended in prosecuting his claim o  ̂ I 
the lands in question against the Jardines implied,] 
tion can on ly  arise upon contracts express ^  . I 
or where the defendant has a just eman , gUC)J 

40 entitled to enforce against the comp aman
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case, in order to avoid a multiplicity o f suits or circuity 
of action, the Court will take into consideration the 

I rights of all the parties, and determine the balance 
actually due to the one or the other in a single suit.

HasHeald any just claim against H enninger, or lien 
[on the fund in his possession for any costs or expenses 
[ of any character incurred by him, w ith respect to the 
premises in question? Heald did nothing for or on 

| account of Henninger. He never was em ployed by 
Henninger in the remotest sense. It  cannot be said 10 

[that he was so much as a volunteer. W hatever he did 
| in the premises was in hostility to H enninger’ s inter-
ests; as much so as the conduct o f a trespasser, w ho 

[shouldreap and carry off my grain, and upon demand 
| being made therefor refuse to deliver it unless he was 
| paid for the reaping and converting it into flour. I 
I have adjudged his conduct in this respect to be fraudu- 
llent in every particular. I f  there be any such claim 
■whatever, it must be of a nature which H eald could en- 
jforce by direct action or suit against H enninger. 20 
I Therefore taking it for granted that H eald ’ s conduct 
jwas fraudulent as I have concluded, upon what rule o f  
llaw or principle of equity could the Court allow to  
I im any compensation for services rendered or m oney 
expended by way of counsel fees or Court charges, or 

I otherwise for his misfeasance or mala fides? -M anifestly 
I eestablishment of a rule in favor o f the claim o f  Heald

011 e n°thing more nor less than the encourage-
ment of wrong-doingand bad faith upon the part o f  all

° ^  contrivance or fraud o f any kind could 30 
; ,? ,e Possessi°n of the property o f  others. It
eratinn™ u necessai7  for them to take into consid- 

I anv a<>tsUCf & In 0rcler to be Prompted to com m it 
to be nmtl 7 °iGnCe ° r injustice> trusting to such rule 

I takino- o \  a^a*nst ab costs incurred in their under- 
| princhiip Jl? claestions must be determined upon 

C ! L i ! rthan amount o f  profit whichmay J <tllluuul o i pront wnicn
L°od fortune o U ^ T  thr° Ugh the skill> ingenuity or 
cipal is enh, lo1 the trespasser or fraud-doer. The prin-

C t0 the Property if it be not bevond his 40
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re a ch ; if it be, then to whatever the wrong-doer has 
received therefor, since that represents the property. 
The lawbreaker takes the risk o f losing everything, in-
cluding his own labor and disbursements. If the law 
should indemnify7 him against risk or loss, he would be 
em boldened to the utmost daring. It would, there-
fore, seem to  be impossible for the Court to find any 
basis upon w hich it could sustain any claim by Heald 
against H enninger. This is in accordance with the 

i 0 authorities. Story on A gen cy , Sec. 353, says: That 
a man w ho has the law ful possession of a thing, and 
has expended his m oney or labor upon it at the request 
o f  the owner, has the right to retain it until his demand 
is satisfied. In stating the manner and circumstances 
under w hich a lien m ay be acquired, the same author 
says that it is essential that a party7 by whom or 
through whom  it is acquired should himself either have 
the true and just ownership o f the property, or, at 
least, a right to vest it. If, therefore, he

20 is not the true ow ner o f the property; or if he 
has no rightful pow er to dispose of the same, or 
to  create a lien ; or if he exceeds his authority ; 
or if he is mere W rongdoer; or if his possession is 
tortious ; in these and like cases it is obvious that he 
cannot ordinarily create a lien, or confer it to others. 
H e further says that there must be an actual or con-

it, W1UI1 LUC OApiODO n
against whom  it is asserted ; for a lien is t e nB 

3q  retain a thing, which presupposes a lawful possebsioi j  
which can arise on ly  from a just possession un e r j  
ow ner or other party against whom the c aim
lb . Sec. 361.

vM ’ Com bie v. Davies, 7 East.,5; Lem 
2 D urnford &  E ., 485 ; Lanyon v. Blau 
bell, 5 9 7 ; M adden v. Kempster, 1’ , , 1 7 4 .
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courts of equity should in any sense attem pt to 
modify the rule so as to cast its shield about the 
wrongdoor.
; Counsel for defendant calls attention to and relies 
upon the cases of Jacobus v. Munn, 10 Stew., 48, S. C. 
Court of Errors & Appeals, 11 Stew ., 622, Johns v. 
Norris, 12 C. E. G., 485 ; and the same case again in 
this court, 1 Stew., 147, and Gilm ore v. Tuttle, 13 
Stew., 385. Of these cases the only one that appears 
to approach a likeness to the one under consideration 
is that of Johns v. Norris. In that case it w ill be seen 
(1 Stew.,147) that the Chancellor allowed a subsequent 
grantee who took with notice the cost o f permanent 
improvements and also the cost o f  rebuilding a barn 
which was burned, there having been no insurance, but 
but the cases are easily distinguishable. The case 
i of Johns v. Norris is in accordance with a very 
long line of decisions which give to trustees com pen-
sation for all actual expenses incurred by them in mak-
ing valuable improvements to real estate, whether they 
purchase it to hold for the benefit o f the estate or for 
the benefit of any person interested, or for themselves, 
whenever they are compelled at the instance o f  a cestui 
'l11* trust to make conveyance to such cestui que trust. 
But it must always appear in such cases that the al-
leged improvements are o f a permanent character. I 

I apprehend no case can be found where such trustee, 
after having taken title to himself and having becom e 

[involved in litigation respecting such title, was ever re- 
nn reed for his expenses, o f whatever character, in 
conducting such litigation.

L Eggl *s utmost importance to rem em ber that
i ,a. } ese cases the property dealt with was originally 

■ trust> in the strictest sense o f  the w ord, and 
e person making the sale was clothed with au-

DniHit0 Sdl and t0 pass title’ ^ th ou gh  not for the 
pose or with the intent which actually controlled.

a* i t  WaS DOt ac(3uired originally by fraud. In  the
Ouslv °-e US tile title Was ac(luired by H eald tortu- 

.) rm violation o f every well settled principle o f

10
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law. It never was trust property. Strictly speaking 
he was not a trustee any more, than a tresspasser or 
other w rongdoer. A s  Mr. Perry says (see his work on 
Trusts, sec. 166), the w rongdoer who becomes posf 
sessed o f  property under such circumstances has been 
styled a “  trustee ”  ; but this is for want of a better! 
term and because he has no title to property and really] 
holds it fo r  the true owner. It might as well be said 
that where tw o persons conspire to possess themselves 
o f  the personal property o f another when he brings] 
trover for its recovery, that they should be styled] 
trustees, instead o f tort feasors, and should be per-
m itted to claim the benefit o f  a lien for care or for) 
provender.

The authorities all appear to be so unequivocally op-1 
posed to the claim o f Heald to reimbursement, and to 
be founded upon such sound public policy, that 1 can- j 
not hesitate to  pronounce against his claim. It only! 
remains to ascertain the amount he received. In his.i 
testim ony in the original case there was no intimation! 
upon his part that he had not received the entire con-j 
sideration which his interest in the property repre-j 
sented. The am ount o f that consideration was bel 
tween $9,000 and $10,000. I have not the testi-
m ony before me, but as I recollect it there was noi 
qualification w hatever as to the statements made bn 
him that he had received the whole amount. But now 
upon the accounting, under the order of the Court, J 
says that some tim e in June, 1890, which was soon 
after the title was perfected in himself and after t (I 
property was ad vertised for sale upon the forec osu [ 
o f the Jardine m ortgage, he entered into an agreement 
w ith E dw ard S, Savage, in and by which 1 e a Vj 
was to protect his interests in the property, se|!ure , 
title thereto, and make sale thereof for one- ia 0 j  
am ount which Mr. Savage might realize upon a j  
the same ; and that in carrying out that agreeme J 
Savage realized $9,060.20, the one-half o w 10 > °
$4,530.10, he paid to Heald by his checksdatea r l  
28th, 1892. This statement of Heald is supp 1
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Mr. Savage. The latter was also the solicitor and 
and counsel of Heald, and if not present in court when 
Heald stated the amount which he had received he 
must have known of Heald’s statement before the case 
closed
I I can find no ground for hesitating to charge 
Eeald with the $4,530.10. But it is insisted 
[that he should be charged with the whole amount 
¡of $9,060.20. I think this claim could be m ain-
lined if the testimony satisfied the Court that j o  
Ir. Savage was only the counsel or agent o f  Heald 
Bf he were only the counsel or agent o f H eald, then 
pearly he received this money for Heald, and H eald ’s 
lesponsibility would not be diminished by the fact that 
his agent still retained possession o f any part o f  the 
lonsideration money. I f  they occupied the relation 
If principal and agent, the principle which has been 
laid down above would necessarily control, and Heald 
lould not set off or recoup allowance to  an agent any 
fore than compensation to counsel, but if Mr. Savage’s 20 
iatement with respect to the agreement between him 
Ind Heald be accepted as true, then the relation be- 
■een them with respect to this consideration m oney 
p  not that of principal and agent in the sense con- 
■?P ted- Mi. Savage must be regarded as acting 
1  y m his own behalf or on his ow n account in
ps arrangement with Heald.
■ ut again, I understand the brief o f  counsel for 
fewraplamants to go so far as to charge Mr. Savage

|L, !Dg llable with H eald* because o f  his so
k d gef°f uthefraud With whi°b  Heald is charged.
Id trwh n1S f)r°Perty to the Railroad Companv 
L  r, ® Caada ComPan.y was not, perfected until 
■¿jigged ^ lJ  wld°b was filed by Henninger was 
i S y n l t  ! ? ateVer °PP°rtuilities Mr. Savage may 
Elation and r 1 i °  acqmre a knowledge of the 
[determine in th ^  ° f th<3Se parties is not for me to 
kereto and hJ* ^  SmCe Miv Sava£e is not a party , 
holds these m ^  °Pportunity of being heard. If he 

Dejs ln the sense in which it is claimed
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n

he does by  the counsel o f  the complainants, his L_ 
ity  to  answer therefor w ill not be diminished by these 
proceedings. I d o  not pretend to adjudge the ques-
tions raised any further than to hold that Mr. Sal 
vage was not the agent o f  Heald, leaving the questioj 
o f  the form er’ s liability because of any knowledge 
w hich  he m ay have acquired o f the relations betweed 
H enninger and H eald to  be settled when he shall have 
an opportunity o f  being heard.

Mr. H eald must therefore account for $4,530.1(1 
w ith interest from  the 28th day of April, 1892, up to 
the time o f  entering the decree hereafter to be made, 
and Mr. H enninger must account for the sum of $3,OOfl 
w ith interest from  the 25th day of December, 1890, 
being about the time that he received that amount of 
m oney from  his father for the Blanchard place.

I  w ill advise a decree in accordance with these view*

20

30

40
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IN CHANCERY OF N E W  JE R S E Y .

Between—

[Wil l ia m  R. Henn in g ee  and St e ph e n  
H. Litt le ,

Complainants,

AND

|harles E. He al d , Thomas  Ja e d in e , 

[Yreel and Jae di ne , M a e g a e e t  E. 
IJarnine, The Po et  R e a d in g  R a i l - 

Iroad Company, Go e do n  Ch a mb e e s , 
[Ferdinand E. Ca n d a , A b e a h a m B. 
IDupuy, Josiah Ta y l o e , Ja n e  B. 
[Tayl or,

Defendants.

f Decree.

10

20

■This cause, coming on to be heard in the presence o f 
fcodore Little, solicitor and o f counsel fo r  the com -
plainants; R. Wayne Parker, solicitor and o f  counsel 
frthe answering defendants; Charles E. Heald and 
fe inandE- Canda and John R. Emery, solicitor and 

I  counsel for the answering defendants, The P ort 
Tiling Railroad Company, G ordon Chambers, 
Pomas Jardine, Yreeland Jardine and Margaret E. 
•wine, upon the bill, answer, replication and proofs 
r D e ore the Court (the complainants’ bill having 
y  ^etT° ore ta^en as confessed as against the de-

I. iC !’ J0? h uTayl° r’ JaDe B - TaYlor and Abraham  
■tni \\J an .°^ler defendants) and the Court having
Nup J  ̂ r°0 ^ the ar§'ument o f counsel thereon and 
kfflDlainn^rwrir1̂  ^  exchange o f the lands o f the 
Plainant’s bill 1 ^  R ‘ HenninSer described in com - 
L ith th , as laentloned and set forth in said
[procured bv tT braham I)uPay , was induced and 

y he corrupt and fraudulent o f said Charles
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E. Heald (w ho professed to  act as the agent of 
A braham  B. D u pu y),an d  o f  said Josiah Taylor,lbJ 
agent o f said W illiam  R . Henninger—that said Dupuj 
took  the conveyance o f said Henninger’s lands in hill 
ow n name, but in trust for the said Heald, and after-
wards, as alleged iii com plainant’s bill, conveyed sail 
lands to  said Heald fo r  a nominal consideration, and 
that said com plainants are entitled, on account of said 
fraud, to relief against said defendants, Charles E. 

10 Heald, Abraham  B. D upuy, Josiah Taylor and Jaiu|
B. Taylor. • A n d  it further appearing that the 
Heald has disposed o f  said land in part to the Port! 
R eading Railroad Com pany, in part to said Gordonj 
Chambers and in part to said Ferdinand E. Canda 
has received therefor the sum of nine thousand sil 
hundred and fifty  dollars and twenty cents over and 
above the am ount o f the mortgage held on said Ian« 
by the defendants, Thom as Jardine, Yreeland Jardiil 
and M argaret E. Jardine, and the Court being also J  

go opinion that, notwithstanding the fraudulent condol 
o f said Heald and said Taylor, the conveyance by thj| 
Sheriff o f the County o f Middlesex to said Thomj 
Jardine o f said lands under the decree of foreclosurj 
m entioned in the pleadings and the decree of 
Court dismissing the bill o f complaint filed by 
H eald against the said Thomas Jardine and others j  
ferred to  in the bill in this cause vested in said °®|ji 
Jardine a valid title to said lands in fee as a ^ na 
purchase, and that his conveyance to the Port Keau j  

30 Railroad Com pany and to Gordon Chambers
ively also vested in said respective granteesa 8° Jj 
in fee as bona fide purchasers, and the convey  ̂̂  I 
said G ordon Chambers to said Ferdinan • I 
also conveyed to him a good  title in fee as aaiso eoiiveyeu tu mm a> -----------  hed in his|
purchase fo r  the portion o f said lands ®s®rl 
said deed ; and it further appearing t a , ^
filing o f  the com plainants’ bill, an u teresL e d  to M 

T? Uannino-fir was duly dosig

40

o f said W illiam  R . Henninger was duly 
co-com plainant, Stephen H. Little. October,

It is, therefore, on this thirtieth day 0



77

Ihe year of our Lord one thousand eight hundred and 
jiinety-four by his Honor Alexander T. M cG ill, Chan-
cellor of the State of New Jersey, ordered, adjudged 
land decreed, and the Chancellor by virtue o f  the pow er 
¡and authority of his office, doth hereby order, adjudge 
¡and decree that the said Charles E. Heald do account 
lo said complainants for all moneys received by him on 
¡the sale or disposition of the lands conveyed as alleged 
Ini the complainants’ bill by said H enninger to said 
[Abraham B. Dupuy, and by said D upuy conveyed to  10 
kid Heald, with interest less such amount as said Hen- 
ninger received on the sale o f the lands conveyed to 
him by said Abraham B. Dupuy at the time o f  said 
exchange of lands as mentioned in com plainants’ bill,
■th interest thereon, and that the account be taken 
before the Court at the State House in Trenton on the 
thirteenth day of November, at ten o ’clock  in the fore- 
loon or as soon thereafter as counsel can be heard.
■And it is further ordered, adjudged and decreed that 
|s to the defendants, The Port R eading Hail road Com - 2o 
fcny, Gordon Chambers, Thomas Jardine, Y reeland 
prdine, Margaret E. Jardine and Ferdinand E. Canda, 
the complainants’ bill be dismissed, with costs to  be 
pied

[Respectfully advised,
P°h n  T. B i r d , A L E X . T. M cG IL L ,

C.V. c.

30

40
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IN  C H A N C E R Y  O F N E W  JERSEY.

Be t we e n

W iLLiAM R . He n n in g e r  et al.,
Complainants,

10

AND On Bill, &c.

Ch ar l e s  E. He al d  et als.,
Defendants.

A  decree having been heretofore made in this cause 
bearing date on the thirtieth day of October, A. D. 
1894, w hereby, am ong other things, it was ordered,! 
adjudged and decreed that the defendant Charles El 
H eald, should account to the complainants for all 

20 m oneys received by  him on the sale or disposition ofl 
the lands described in the complainants’ bill whicl 
were as alleged in the said bill conveyed by said Henj 
ninger to Abraham  B. Dupuy and by said Dupuy conj 
veyed to  the said H eald with interest, less the amount1 
w hich said H enninger received on the sale of the lands 
conveyed to him by  said Abraham B. Dupuy at thl 
tim e o f  the exchange o f  lands mentioned in complain 
ants’ bill w ith interest thereon, and that the accouM 
thereof be taken before the Court at the State ou* 

30 in Trenton, on the thirteenth day of November, at tw| 
o ’clock  in the forenoon, or as soon thereafter as counsj 
could be heard— and said account having been a J
before the Court in presence of counsel for compaj 
ants and said H eald respectively, at the time am 1 ^  
aforesaid, and it appearing that after making ^  1 
deduction from  the amount received by sai I 
there remains the sum of nineteen .r ¿av of
dollars and seventy-three cents, it is on  ̂ 1S , reJ  
M arch, A . D. 1895, ordered, acijudgcd an ^  

40 that the said Charles E. Heald do pay to
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Iplainants the said sum o f nineteen h undred a n d  ten  
dollars and seventy-three cents w ith  th eir  costs to  be  

(taxed, and that an execution do  issue th e re fo r  a cco rd in g  

to the practice of this C ourt.
Respectfully advised ,

A L E X .  T . M c G I L L ,

C .

I  John T. Bir d ,
V. C.

10

IN CHANCERY OF N E W  J E R S E Y .

Between Wil l iam H. He nning e r  and 
St ephen H. Lit t l e ,

C om p lain an ts,

AND

JIhaeles F. Heald , A b r a h a m B. D u - 

puy, Thomas Ja r d in e , et als ,

D efen d a n ts.

20

Before His Honor V i c e - C h a n c e l l o r  B i r d .
Mr. The o do r e  Lit t l e  for complainants.
Mr . Sa v a g e , Mr . E m e r y  and Mb . R . W . 

Par ker  for defendants.

^Transcript of shorthand report o f the proceedings q a  
|P°d the trial of this cause at N ewark, N . J ., on Fri-
day, July 6th, 1893.

C o u n s e l  r e a d  t h e  p l e a d i n g s .

|lala!tsam R ‘ H e n n i n g e r ’ Sworn fo r  the Com -

[ IRECT ^ m i n a t i o n  b y  Mr . L i t t l e . 
j jj’ do you live 2
I ‘ •Allentown, Pennsylvania. 40
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Q. H ow  long have you  lived there ?
A . I  am in m y ninth year ; about eight years and a|

Q. State your age ?
A . I am 44 to-m orrow .
Q. W ere you  at any time the owner of a farm inthi 

County o f  M iddlesex in this State.
A . Yes. sir.
Q. K now n as what ?

^  A . The M cC oy farm.
Q. H ow  many acres ?
A . A bou t 86 acres.
Q. D o  you  ow n it now ?
A . N o, sir.
Q. W hen was it disposed o f by you ?
A . In Decem ber, 1889.
Q. T o  whom  ?
A . T o  Abraham  B. Dupuy.
Q. Said to  live where, do you know ?
A . N ew  Y ork  City.
Q. W as the transaction by which the farm was dial 

posed o f made by you personally with Dupuy ?
A . N o, sir ; I  never met Dupuy. I
Q. Through what agency did you dispose of the farm.; 
A .  Josiah T aylor acted as agent for me, and Charles 

E. H eald for D upuy.
Q, W hat Josiah Taylor ?
A . This gentlem an here (indicating).
Q. This gentlem an here (indicating) ?

half.

A . Y es, sir.
Q. In what capacity was he acting or professing!

act, what was his business ? 
A . M r. T a y lor ’s?
Q. Yes.
A . Keal estate agent.
Q. Did you  ever see Mr.

Mr. Heald during the negotii

tions for  that exchange ?
40 A . Y es, sir.
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Q. At what time ?
A, The latter part of Novem ber. 1889, I  met him 

pie first time.
|Q. Did he make any representations to you  as to 
whom he was acting for ?
Mr. Emeey : You had better let him state.
Q. I asked whether he made any representations as 

to whom he was acting for ?
A. He was acting for Dupuy.

It the Court :
Q. Do you say he told you he was acting for  D upuy- 

livlor!

Mr . Lit t l e : No, sir, not Taylor— Heald. I  
asked him whether Heald made any representa-
tions in that regard.©

!• Was there a written agreement made in refer- 
ice to the sale ?

A. Yes, sir, at the second time I called upon Mr. 
fylor a written agreement was made, or on Mr. 
eala, I should say.
Q. (Handing witness a paper) W ill you look at this 
iper and see if any agreement was made ?
A. That is the agreement that was made at that 
ie.

Do you know in whose handwriting it is ?
A. That is Mr. Heald’s— no, sir, that is Mr. T ay lor ’s 

Iwriting. - •
Mr. Emery : What is the date o f  it, Mr. Little ?
JR. Lit t l e: The 16th day o f N ovem ber, 1889.
r  . 0 y°u know in Whose handwriting that endorse- fent is ? ® :
y ^ at is Mr- Heald’s handwriting.
R- it t l e . Do you want to sees the paper, gentle-

Mr. Emery : Yes.

(Same handed to defendants’ counsel).

»at his bu!• Heald say at the time anything special
Sllless) what his business was ?

10

20

30

40
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A . W ell, have you reference to the bargaining-to 
the m aking o f the bargain ?

Q. A s to  his business, what his profession was ?
A . Oh, well, the first time I  called on him he gavej 

me a description o f the property.
By  Mk . Eme e y  :

Q. A  little louder, please ; I  cannot hear you ?
A . The first tim e I  called upon him he gave me a 

description . o f the Blanchard place ; he told me that 
there was a m ortgage on it of $3,000, with inter-
est at 5$ payable from  November, but the year I f «  
get. H e represented himself to me as an attorney-at I 
law , stating that he had searched the records and that 
it was unnecessary for me to do so, and that con 
have the benefit o f  his search. I then went an saj 
the property , but did not examine the records as 1 m  
all confidence in both Mr. Heald and Mr. Taylor, afl 
M r Taylor represented the same thing to me. ca« 
back then and we entered into this agreement. U»
was m y second visit. . ■

Q. D id you  dispose o f your property by sa e

change ?
A . It was an exchange.

An exchange ?
Yes, sir.

I  exctan ged  the M cCoy farm for the

place.
Q. W here is the Blanchard place
A . In M onroe County, Penn. therert|
Q. A n d  it was upon that place he said there

m ortgage o f  $3,000 at 5% interest.
A . Yes, sir. . ■ reCords as td
Q . D id  you  at any time examine t ^  ^

the amount of that mortgage

ea

Q-
A .
Q-
A .

sale?
A . I  did not.
Q. W h y  didn ’ t you  ? . t  had all confi
A . I  didn’ t think it was necessary ,

40 dence in the tw o gentlemen.
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Q Did you examine them afterwards ?
A. I examined about three— w ell, I examined it 

liter those deeds were placed on record, and the deeds 
L  show what date that w a s ; it was about three 
months afterwards, I think, that I examined the rec-

ords.
I  Q. How did you find it ?
I A. I found it to be a $3,600 m ortgage with interest
It 61

1ftMe .Em e r y  : D o you want to prove the record 
now ?

Mr . Lit t l e  : Y ou admitted in your answer ; 
you distinctly admitted the m ortgage w a s; 
$3,600.

Mr . Emer y : No , sir; you are thinking of 
Air. Heald’s answer ; that does not bind us ; I . 
object to the admissibility of this evidence 
here.

Th e  Cour t  : The evidence may be admissi-
J 20ble as to one of- the defendants and not as to the 

others. I think Mr. Em ery is right as to  his 
client; I don’t see how he can be b o u n d ; the 
testimony is admissible as to Heald. It  is quite 
clear to my mind that the evidence m ay be ad-
mitted as to one as relevant and efficacious, and 
not as to the others.

Mr . Emer y : That is all I want.
Mr . Par ker  : Mr. Canda stands in just the 

same position, sir.

Q. Did you pay any money at the time the agree 
Nnt was made ?

A- I paid no money at the time the agreement was 
made.
| Q. How was the $300 which was endorsed upon this 
arranged ?
I A. There was interest due the parties holding— to 
I ardine Brothers—(interrupted).
I Q- Did you pay any money at any time before the
deeds were passed? TO
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A . Y e s, si r ; I  p a i d $ 3 0 0.

Q. H o w  d i d y o u  p a y  i t ; i n t h e fi r st pl a c e w h at 

y o u  d o ?

A . I g a v e a n o t e f o r  $ 3 0 0 p a y a bl e i n 1 5 d a ys.

Q. W a s i t p a i d ?

A . I t w a s p a i d ; y e s, si r.

M u. L i t t l e  : I w ill r e a d t hi s p a p er at t his] 

ti m e w i t h y o u r H o n o r’ s c o n s e nt wit h t he e nJ 

d o r s e m e n t b y  M r. H e a l d s o a s t o u nderst a nd 

w h a t t h e p a p e r i s a n d I off e r t hi s p a p er i n e vil 

d e n c e.

( R e a d i n g ) ‘ ‘ A g r e e m e n t m a d e a n d e ntere d 

i n t o t hi s si x t e e n t h d a y o f N o v e m b e r, ei g htee n | 

h u n d r e d a n d e i g h t y - n i n e, ”  & c.

■rested

2 0

3 0

li s si o ns

F a . n

A J  

J Q. W 

[first brc

[ A. Si

Q. D o  y o u  k n o w  t h e si g n a t u r e o f M r. H e al d ?

A . Y e s, si r.

Q. D i d  h e si g n i t a t t h e s a m e ti m e as y o u di d ?

Y e s, si r.

M b . Li t t l e  : T h e e n d o r s e m e n t, is t his i n 
H e a l d’ s h a n d w ri ti n g, “  T h e $ 3 0 0  wit hi n me w 

ti o n e d i s t h i s ( d a y b ei n g o mi tt e d) p ai d b y a I I 

d a y n o t e, & c ., ”  M a r k e d E x hi bi t N o. 1 f or C o al 

pl ai n a n t s.

Q. S u b s e q u e n t t o t h a t ti m e w a s t h e r e a n y m oii 

m o n e y p a i d ?

A . I p ai d $ 6 6.

Q. H o w  m u c h ?

A . $ 6 6.

Q. Q n w h o s e d e m a n d ?

A . O n H e a l d’ s d e m a n d.

Q. W h a t w a s i t f o r  ? .  , nce I

A . T h a t w a s r e n t t h a t h a d b e e n p ai w e i n

Q. R e n t o f w h a t ?

A . R e n t o f t h e M c C o y  f a r m.

Q. P a i d t o y o u  i n a d v a n c e ?

A . Y e s, si r. «s us pect t h at!

Q. D i d  y o u  k n o w  o r h a v e a n y r e a s o n  ^   i n- 

4 0 M r. T a y l o r a n d M r. H e al d w e r e i n a n y  J

I Q . If

whe n w 

■  A Ji 

I  Q. T 

| A Y 

Q. D 

A. K 

I Q. T 

A. B

(q  y  

' a . t  

Iq . f .

A. $; 

Q. P

A Y 

Q. 0  

A. Y 

I Th e  i 

M r.

I q . \

T he

[ Mr.

Q. I
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forested in' that exchange beyond the ordinary com - 
Tssions ?
|A. Not at that tim e; no, sir.
| Q. I say at that time ?
[A. No, sir.

JQ. When was the fact that they were so interested 
first brought to your knowledge ?
¡A. January, 1891.

M r . E m e r y : He can’t say to the f a c t ; you  
asked the question in this sh ap e : W hen was 10 
that fact brought to your know ledge ?

Q. If it was a fact. If there was any such thing,
Irhen was it brought to your know ledge ?
■A. January, 1891.

Q. That is the first you heard o f it ? 
pL Yes, sir.
Q. Did you own the Smithfield farm  then ?
A. No, sir.
Q. To whom was it conveyed ? 20
¡A. By me do you mean ? 
p. Yes.
|A. To my father.
|Q. For what consideration 1 
A. $3,000.
Q- Paid to you ?

I  A. Yes, sir, in cash.

■Q- Or to someone for you, either one.
I A. Yes, sir.

jThe Cour t  : Is that the Blanchard farm ?
F -  L i t t l e  : Yes, sir.

f  What was the value of the M cC oy farm  ?

Mr . E m e r y  : I object to that ; they made a 
rgain for the exchange o f  this property and 
cy conveyed after looking at both places.

|The  C
[ vp t°URT ' ®ovv d° y°u  make that com petent ? 
| q j)jjTTLE'  ̂^on’L intend to press it, sir.

yon act upon your own judgm ent entii

30

40
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in this m atter o f exchange or did you or not rely an 
Mr. T aylor as your agent and his representation?

A . I  relied upon Mr. Taylor almost exclusively.
Q. I believe that is all.

Cr o ss-Examin e d  by  Mr . Eme r y  :
Q. W hat is your father’ s name, Mr. Henninger! 
A . Josiah.
Q. Josiah H enninger ?
A . Y es, sir.
Q. Y ou  conveyed this farm to him by deed, didnl 

you ?
A . Yes, sir.
Q. D o  you  recollect the date of it ?
A. N o, sir.
Q. I show  you  a certified copy of the deed ?
A . 22d day o f  D ecem ber, 1889.
Q. Y ou  conveyed that to your father on that day | 
A . Yes, sir.
Q. Y ou  g ot $3,000 from  your father for this farm I 
A . M y father endorsed me for $3,000, and I ha 

to— (interrupted).
Q. T h at’s all I  want to know.

M r . Li t t l e : W ell that does not answer tip 
question with justice to the witness.

Q. Proceed.
A . A nd then when I sold him this property ecaa 

to  me at the A llentow n National Bank, he a a I 
posit there and gave me $3,000 in cash, and .J 
the deed and then went across the street to t e ■  
V alley  Trust & Deposit Company’s bank and |  
that note fo r  $3,000, and gave him the d •

Q. So that you  received from him $3,CO
A . Yes, sir. , this ciausd
Q. N ow , I want to call your attention t t n

in the deed. The deeds were drawn under j

tion, I suppose ? , , om the ottaj
A . W ell, it is just merely copied fr

deed that I had from  Mr. Heald.
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L_ f  eu} I want to call your attention to  a clause in 
Js deed to your father, in which this is said about the 
Kortgage, it is conveyed free and clear o f  all incura-
Irances except the taxes for the year 1889 and also a 
fcertain mortgage on which there is to pay a sum not 
to exceed $3,000, and interest at 5 per cent, from  N o - 
■ember 1st, 1889 ?
BA. Yes, sir.
IQ. You gave that information and that description 
bf the mortgage, didn’t yon ? 10

A. I guess I did, because I hadn’ t examined the rec- 
Krds then and didn’t know anything about'the records;
I took it for granted Mr. H eald’ s deed was correct.
|Q. Do you recollect making any statement about the 
■ortgage in the deed ?
I  A. I made a copy from the other deed, yes, sir.
|Q. From Mr. Heald’s deed ?
■A. Yes, sir.
IQ. Have you got it here ?

Me . Lit t l e  : I have it, sir (produces same).

IQ. Now do you say that when you  m ade that state- 
lent at that time that the amount that was to  be paid 
P that mortgage was not to exceed S3,000, that you  
P  not then know that the face o f it was $3,600, and 
latit was to be reduced to $3,000 after the paym ent 
las made on the six months interest ?
I ' I took it for granted that the deed was correct.
IQ. You have now your deed from  D upuy to  you  ?

„ 3 es>sir- 30
IVI- Mr. Little produced it.
I  A- Yes, sir.

IQ- That s the deed, is it 2
I A Y
L l ’ , S’ Slr ’ ani* ^ at deed is a copy  o f  this and the 
Per deeds, two or three others.

L  vou°U T  exam n̂ed as a witness in a suit brought 
op som aS!° e complainant against these same parties 

|c'oyfarm? relation to Your claim on the Mc-

I  1 was examined before, yes, sir. 40
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Q. A  suit that was heard and tried in Newark som* 
time ago ?

A . Y es, sir, about year ago.
Q. I  have here a memorandum of it, it was tri 

about the 13th o f A pril, 1892, is that about the time!
A . I  don ’ t rem em ber the time.
Q. Last year ?
A . Y es, sir. I
Q. N ow  you  stated on that examination, didn’t you

10 that you assigned the half interest of your claim in thia 
suit to Mr. J. W . T aylor ?

A . Yes, sir ; I stated so.
Q. Just answer m y question?
A . Yes, sir ; I said so.
Q. W here is that assignment ?
A . (T o  Mr. Little) : Is this the one? This is a cop« 

o f  it, I  guess.
Q N ow  this seems to  be signed by Taylor, I waJ 

the other one ?
^0 M r. E m ery hands said paper to Mr. Little.

Mr. Little produces another paper and hand! 
to Mr. Em ery.

Q. This is the agreement between you and Mr. 
Josiah T aylor?

A . Yes, sir.
Q. O f the C ity o f Brooklyn ?
A . Yes, sir. ,.
Q. This is the assignment of a half û eS!

30 claim, is it not ? I will read the paper • ‘ 1S u 
ment, made the 29th day of January, 
rupted).

This agree 

1891 (inter

M r  
this ? 

M r

Lit t l e  : What is the purpose of readinj

Eme r y[e r y  ; Just what he sfcatê /\  irJ
suit, that he had assigned the' of J
this suit, and I want to show ^  ^  that J 
com plainants in this suit. complainants-]
whole interest in this suit of

40
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the whole recovery is upon a claim that he owes 
in which he has assigned to Mr. Little some in-
definite interest, now it appears that he has as-
signed this claim to Josiah W .  Taylor, and that 
the claim here upon which he founds his bill is \ 
not correctly stated at all, there is no reference 
whatever in the bill or proceedings to any in -
terest of Josiah Taylor in this claim and no de-
cree can be made with reference to the rights o f 
parties in this suit upon the situation o f  the 10 
claim as to this assignment. It is exactly what 
he stated in the other suit, and the Court gave 
you leave to amend and you said you  were will-
ing to amend as to Mr. Taylor, but not the 
others, and now you have filed the present 
pleading.

Mb . Par k e r : Mr. Em ery w on ’t you  read 
that paper through and let the stenographer 
take it down ?

Mr . Eme r y : (Reading.) “ This agreem ent 20 
made the 29th day o f January, 1891, between 
William R. Henninger, o f A llentow n, Pennsvl- 
vania, party of the first part, and Josiah Taylor, 
of the City of Brooklyn, County o f  K ings and 
State of New York, party o f  the second part, 
witnesseth:

b . L i i y l e  : Is there not some erasure there ? 
he E m e r y ; You cannot extinguish a man’s deed 

ierasing signatures.

m' H“ ninger, that was the agreem ent
L  , t0 In your examination o f  1892 in this 

wasn’ t it  ?
4- Yes, sir.

| jj- Giving him a half interest in the claim ? 
ies, sir. \ . -

¿ n t ?  m Khat examination you  were asked in 
land this mi° ?• ^  "  as ^ en y ° ur interest in this claim 
[interest? ^  1011 WaS ^ e n  you  own a quarter

30

40
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A . Y es, sir.
Q. A  half is M r. T a y lo r ’ s ?
A . Y es, sir.
Q. A n d  a quarter is Mr. Little, Jr’s ?
A . I was under the— yes, tnat’s correct, 1 answer 

that way.
Q. That’s all with reference to that ?
A . W ell, I  was under that impression at that 
.Q. A s to Mr. Little’s interest you were under thi 

10 impression at that tim e ?
A . Yes, sir, until I  found I was wrong.
Q. Y ou  found M r. Tayor had £ instead of 
A . Yes, sir, and had assigned apart.
Q. Assigned a part to  Mr. Little. You said you 

terwards found you  were mistaken, in what respej 
were you  mistaken ?

A . In  regard to Mr. Little’ s interest in it; he 
no interest so far as m yself was concerned ; that wl 
the transaction betw een Mr. Taylor and Mr. Little. 

20 Q. H ow  soon after that testimony given thatyj 
found out you  were mistaken ?

A . W h y  after the Court had adjourned.
Q. Then you  found what • that you had sivenl 

T aylor 3 /4  interest instead of 1/2 as you origiM| 
supposed ?

A . Yes, sir. n tg
Q. A n d  Mr. T aylor had assigned 1/4 to Mr. Li|

is that what you  found ?
M r . L i t t l e  : Stop there, I object to tha

can only be by hearsay. .
M r . E m e r y  : I don ’t think it will be <1

be by  hearsay. T ,.
' T h e  W i t n e s s  : W ell that part I don 

M r . L i t t l e  : It can only be ascertained^ 
hearsay, testimony or by certain pape . J  
were papers he don’t know i 1
know ledge, he says he afterwards 1

H ow  ? „ oVorniliatiO
T h e  C o u r t  : I think under cros

40 it is perfectly  proper to pro

30
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off.

out

The C o u r t  : I  think that is com petent.

10

science to ascertain that he had heard som ething 
about a particular matter which will prom pt 
him to activity and inquiry. Y ou  m ay go  on.

1 understand after having stated on this exam in- 
htion that this Mr. Taylor’s interest was a half you  

d out after you had given the testim ony that you  
i mistaken and that, in fact, you had assigned to 
three-fourths ?

A. Yes; three-fourths and none to Mr. Little.
Q. Yes; and none to Mr. Little ?
|. Yes, sir.
Q, That you have assigned none to Mr. Little ?

Yes, sir.
JQ. That is what you found out afterwards ?
[A. Yes, sir.
jj. Now, at that time and on that trial Mr. T aylor 
fc present as a witness ?

■A. Yes, sir.
to. How did you find out that your assignment to  go 
ir. Taylor was of a three-fourths interest instead o f 
le-half ? Did they, after the examination, show vou 
paper?

[A-1 saw no papers at all.
I. How then did you find out ?
r  talking up this street here— what do you call it ?
Q- Well, go on.
It Towards the depot Mr. Taylor told me himself, 
p That the assignment to him was 3/4  ?

J r  ^es’ s*r 5 an(l said that I had not assigned any- 
Pgto Mr. Little, the attorney.
r  Tliat y°u ^ad not assigned anything to Mr. Lit- 

No, sir.

F Little  ̂ te^ ^°U had ass'» ne(l any interest to 

Objected to.

30

40
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A . N o, sir, he d idn ’ t tell m e ; he didn’t tell me that 
he had assigned anything.

Q. Y ou  said a little while ago that that interest of I 
Mr. Little’s was a m atter between Mr. Taylor and him-
self ; how did you  get that information ?

A . "Why, by receiving a— what do you call that! 
paper— that paper you  fixed before the Chancellor!

Q. 1  d on ’t know  what paper you refer to. Do you 
mean this paper (indicating) ?

10 A . I know it is som ething about reconveying thej 
whole business back to  me ; what do you call that?

Q. I  d on ’ t know  what paper you refer to.
A . It was about re-conveying the whole agreement 

or deeding back to  me— what do you call it—it was

me.
Q. W here did you  get that paper ?
A . It was sent to  me by mail.
Q. D id you expect to receive it ?
A . I did not.
Q. H ad you any information about it ?
A . I  had no in form ation ; it was sent to me by I 

law yer.
Q. Sent to  you  by whom ?

30 Q. H ave you  got the paper ?
A . (A fter searching.) No, I have not. 
Q. W here is it ?

the agreement for transferring the agreement hack to

A . B y Mr. Little.
Q. W hen was it sent to you by Mr. 
A . T hat I can ’ t tell you.
Q. H ow  soon after that other suit ? 
A . I  could not tell you.

Little ?

M e . Lit t l e  : See if this is the paper 
Th e  W it ness : This is the paper.

Q. Is this paperis paper dated April 14, 1892, the paper P i

i refer to ? 
A . ~  
Q.

40 what rep ly  did you make
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■A. I made no reply at all.
Q. No reply to anybody ?

I  A. He sent me this and those tw o copies.
Q. Who sent you this?

I A. Mr. Taylor—or Mr. Little, I mean.
■Q. Which one ?
■ A. Senior.
IQ. Have you the letter which he sent you  ?
I  A. No, sir ; there is only a few  lines ; he said by- 
rights those papers belong to me. 10
! Q. What one did you look at first ?
I  A. The agreement between m yself aud Mr. T aylor 
nor 3/4 interest.

M r . Lit t l e : See if that is the paper sent to 
you (handing witness paper) ?

The W it ness : Those tw o papers he said they 
belonged to me.

■  Q. This paper you first saw, the agreem ent be- 
jtween yourself and Mr. Taylor dated the 29th o f  20 
| January, 1891, and which I show you  Was sent to 
Hr. Theodore Little, your present solicitor along with 
Bhis paper ?
I  A. The two papers were sent together.

v  talk in reference to the execution o f  this p a p er ?
I  A. None at all.

IQ- And knew nothing about the prop osed  execu tion  
oi any such papers ? -

, 6 certain equitable rights or

Q. And you have never had a n y  com m u n ica tio n

Q- No, sir. 30

lIr̂ Litt]MERT '  ̂ n° W reai  ̂ ^ is  paper produced b y

40
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W hereas said Josiah T aylor subsequently assigned his 
said interest in said claim  to us.

N ow  in consideration o f the sum of one dollar to ag 
in hand paid by  said W illiam  It. Henninger, we hereby 
grant, reassign and transfer to said William R. Hen- 
ninger, his heirs and assigns, all right, title and interest 
w hich  we now have or might have in said McCoy 
farm , or the proceeds thereof, so that he shall have 
and possess the same as fully as though the agreement;

10 hereinabove first mentioned had never been made by 
him.

In witness whereof, we have hereto 
subscribed our names and seals this 14th 
day o f  A pril, A . D. 1892.

S T E P H E N  H.LITTLE.
J O H N  L. TAYLO R 

Signed and sealed in presence of, as to 
S. H . Lit t l e .
J. Tay lor .

[seal]
[seal]

20 A s t o
Jo hn  L. Tay l o r . 
Jo siah  Me e k e r .”

N e w  J e r s e y ,
M orris County. ,

Be it rem em bered that on this 20th day of April 
A . D . 1892, before me personally appeared Jo n 1 
T aylor, w ho I  am satisfied is one of the grantors 
deed within named, and I having first made b o « j  
him  the contents thereof he did thereuponi 
that he had signed, sealed and delivere « ■
his voluntary act and deed. Josiah Meeker, 

Master in Chancery 
of New Jersey.

T h e  W it n e s s  : W ell here isanotber part tb«| 

belongs to  it, I  guess. acknowledgeM e  E m e r y : Well that is th e a c w  <*

40 Rec ess.
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I Q. The mortgage on th e  M cCoy fa rm , th e  in te re s t  
has not been paid for some little  tim e , has i t  ?
I A. Yes, s ir ; it is over a  y e a r, I  g u e s s ; re a lly  I  
Won’t know how much.
[ Q. Something in the neighborhood of a  y ear ?
I A. Yes, sir.
I Q. About how long had you ow ned  i t  ?
I A. About a year.
I Q. You had the deed to  yourself, n o t y o u r  w ife ?
I A. Yes, s ir; I  had it m yself. 10
I Q. Do you recollect w hether a f te r  y o u  b o u g h t th e  
McCoy farm you yourself paid an y  in te re s t  o r  ta x e s  o r  
was all of that which which had  accu m u la ted  re m a in -
ing at the time you made this ex ch an g e  ?
I  A. Yes, sir.
I Q. It was remaining unpaid a f te r  th e  tim e  yo u  m ade 
the exchange ?

I A. Well, I don’t rem em ber th a t.
I  Q. You don’t remember p ay in g  i t  ?
■ A. I don’t remember paying  a n y th in g  ex cep t w h a t 20 
I paid to Mr. Heald.

I  Q. At the time of the exchange ?
I  A. Yes, sir.
I  Q. I believe that is all.

Cross-Examined by Mr . Par ke r  :

IQ. When you were sworn here  before, d id n ’t  y o u  
p) p amly that you first saw M r. H e a ld  on  th e  d a y  
P« paper was signed ?

L 0h’ no’ 1 saw previously. M r. T a y lo r , m y  30
E *  T ° ie f° me ^ a t a  p ro p e r ty  in  P en n sy l-
P a which he (interrupted),

'¿Nevermind what he wrote?
I  Well, he informed me.
I  Q-1 don’t care anthing about th a t .

I  you * L lm E : Ju s t answ er t t e  questions he asks

Q. pj,inu re^eat Duestion  once m ore , th e n  ?
you say plainly th a t  you  h ad  no  know l- 4 Q
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edge o r  a c q u a in tan ce  w ith  M r. Heald and did not mee| 
h im  d u rin g  th e  n eg o tia tio n s  except once ?

A . I  d o n ’t  rem em b er w h e th e r I  said it or not.
Q . D id  you  m en tio n  m eeting  him but once?
A . I  d o n ’t  re m e m b e r th a t  because I met him twice. 
Q. W e re  yo u  ask ed  an d  did you answer as follows! 
Q . D u r in g  th e  n eg o tia tio n s did you have any inter-] 

v iew  w ith  A b ra h a m  B. D upuy  ?
A . I n e v e r saw  th e  m an.
Q. T h en  o r  since.
A . H o t since n o r before.
Q. H a d  you  a n y  acqua in tance  with Charles E. Heald 

p r io r  to  th a t  ?
A . N o , sir.
Q. D id  you  m ee t h im  a t  any  time during the negoj 

t ia tio n s  ?
A . D u rin g  th e  neg o tia tio n s I  did.
Q . D id  he  re p re se n t him self as an agent for any 

one ; w h a t d id  he say  ?
A . H e  said th a t  he represen ted  Mr. Dupuy.
Q . D id  y o u  sign  a  w ritten  agreement in reference to

th e  co n v ey an ce  ?
A . Y es, sir. . ,
Q . (W itn ess  b e in g  show n a paper writing) Just looi

a t  th a t  paper, see if th a t  is the agreement ? E
A . T h a t  is th e  ag reem en t th a t was signed at t0 |

tim e.
T h e  a g re e m e n t is offered and marked Exhibi 

1 fo r  th e  com plainan t.

Q . W h a t d a te  does i t  bear ?
A . S ix te e n th  of N ovem ber. tp(n I
Q . D id  y o u  re p ly  upon Mr. Taylor-(mteuupted) |

O b jec ted  to.

M r . L i t t l e  : I f  the question wi 
i t  is d ifficu lt to  g e t a t it in any other ) •

Q. D id  yo u  see M r. T aylor present during tb ° 

t ia tio n s  ?

¡at all relevan
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A. Yes, sir.
Q. At any time until they  w ere closed ?

I A. Yes, sir.
[ Q. How often ?
I A. It was two times if no t th re e  tim es.
I Q. You never saw Mr. H ea ld  u n til  w hen  ?
I A. Until that time the  sam e day  I  saw  T a y lo r  ; th a t  
is. I saw Mr. Heald and T ay lo r th e re  close to g e th e r.
IQ. You subsequently m ade th e  co nveyance  to  
Depuy?
■ A. Yes, sir.
[ Q. Did you mention th a t you had  seen M r. H ea ld  
¡but once in that evidence ?
I A. 1 don’t remember th a t. I  m e t h im  tw ice.
I Q. How long before the ac tu a l a g re e m e n t d id  y o u  
meet him the first time ?
I A. Oh, that may have been ab o u t a  w eek  o r so.
IQ. A week or so ?
I A. Part of the week, o r so, I  d o n ’t  rem em b er th a t  
partly.

Q. Was it as much as a week ?
A. I don’t remember th a t, i t  w asn ’t  long .
Q. Was it three days before ?
A. I can’t answer th a t question.
Q- Was it two days before ?
A. I can’t answer th a t question, I  d o n ’t  know . I t  

hasn’t long before.
IQ- Was it as much as th ree days befo re  ?
I A. I don’t remember.
IQ. Was it much as tw o days before ?
I A. I don’t remember.
IQ. What ?
I A. I can t answer that, I  d o n ’t  know .
I j' ^ as it as much as one d ay  befo re  ?
I  • t was within inside of a  w eek, I  shou ld  ju d g e
L  011° e 0̂le ’ ^  was only a sho rt tim e  befo re , I  could  
F  give you the number of days.
I^You came down from  A llen tow n  to  sign  th a t  
w n t ,  didn’t you?
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A . I  cam e dow n  fro m  A llen tow n to  get a description 
of th e  p ro p e r ty  th a t  th e y  had .

Q. W h a t  ?
A . I  cam e fro m  A llen to w n  to  get a description of 

th e  p ro p e r ty  th e y  h ad , to  see w h at they really had.
Q. I a m  n o t a sk in g  a b o u t th a t, I  mean the day of 

th e  a g re e m e n t ?
A . O h , I  cam e d o w n  fro m  A llen tow n; yes, sir.
Q. H o w  m an y  d ay s  befo re  th a t  had you been in Alj 

10 len to w n  b e fo re  th a t  d ay  ? H ow  long before was your] 
n e x t p rev ious v is it to  N ew  Y o rk !

A . ' P re v io u s  to  w h a t ? I  can’t  answer that question.

M b . Lit tl e  : W hich  question do you wanti
h im  to  a n sw e r ? • 1

M b . P a b k e b  : I  w ill ask him both; I don’t
m ean  to  confuse  th e  witness.

A . I  w as in  A llen to w n  e ig h t and a half years. I 
Q. T h a t  is n o t I  w an ted  to  know; what I wanted 

20 to  k n o w  w as how  lo n g  you  had been—how many ayl 
y o u  h ad  been  in  A lle n to w n  ?

A . A f te r  g o in g  to  N ew  Y ork? u , J
Q. B efo re  th e  d ay  you  cam e down to sign that agre«

m e n t 1
Me . Littl e  : I  ob jec t to  tha t question. WWJ 

does counsel m e a n ?  H e lives in_ *”1
H o w  m an y  d ay s  betw een w hat period. I 

B y  the  C o u r t  : T he  object of the quest,o j  
as I  u n d e rs ta n d  it , to  ascertain w e j

30 been  o u t o f A llen tow n  during any A

p erio d s of t im e - w h e th e r  he can te l .
Mr . Lit t l e  : W ell, th a t is not the quest» »1

P T h e  W it n e ss  : E very  day I hâ
I  w as W a rd e n  of th e  Prison a t th t ^  I 
w asn ’t  a llo w ed  to  be away m° Court ]
fo u r h o u rs , unless by permission of the

Q. H o w  o ften  w ou ld  you  go in a week •
A Tfow often could I go, what s40
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I Q. How often did you go ?
I A. To New York ? - '  r  \
I Q. No, in a week. Did you leave A llentow n ?
| A. Oh, very seldom I le f t Allentow n.
I Q. You were down to  New Y ork  and aw ay from  
Allentown on the 16th day o f N ovem ber, when you  
signed that agreement ?
[A . Yes, sir ; I was away then.
I Q, Now I want to know  whether you  had been 
Mown to New York on the  15th o f N ovem ber, the day 
[before.
| A. That I don’t rem em ber.

Q. Or the day before th a t ?
A. 1 can’t answer tha t.
Q. Is it possible you went tw o days in one week ?
A. To New York ?
Q. Yes, to New York. y  ; j  : V
A. It might have been, but I could not answer that,

I can’t answer the question.

Mr . Par ke r  : Are the papers in the other 
case here ?

Mr . Eme r y : I  sent fo r them .
Mr . Pa r k e r : W e want them very badly—  

the papers in the original case brought by Hen- 
ninger against Heald.

Mr . Eme r y : I th in k  they are here. I  sent 
for those which were referred to  in my answer.

I Q. Were you to pay $200 in cash on the day after 
Pe agreement, was that the first understanding ?

A. Oh, no, not $200.
I Q- Was there talk of th a t ?
[ A. He wanted $500 and 1 reduced him to  $400, I  
Peered him $300 and he wanted $500 for taxes and in -
pest due on the mortgage. I offered him $300, and 
P  We ag?eed to $400, and then I  gav e  him the

I ^  ask you for cash ?
I ' | ^on,t remember, bu t if he d id  I  could  n o t h av e  
F en him the cash then.
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Q. D id  he ask you  for it ?
A . That m ay be.
Q. D idn ’ t he tell Mr. Taylor right there in your 

presence that as you  could not give him cash that TayJ 
lor w ould have to  wait for his commission ?

A . That I d on ’ t remember.
Q. D on ’ t rem em ber whether he said it or not?
A . N o, sir.
Q. D on ’ t you  rem em ber that he told Taylor he 

10 w ould have to  wait for  his commission ?
A . N o, sir ; I  d on ’ t remember.
Q. D on ’t rem em ber whether that was said or not? I
A . N o, sir.
Q. Y ou  produced some letters from Mr. Taylor the 

last time you  were here that you got previous to bis 
negotiations ?

A . I  presume I did.
Q. D ated N ovem ber 13th, 14th and 15th; I mean 

previous to  the contract ?
20 A . Mr. Little may have them ; I don’t remember 

about that.
Q. I would like to see them.
A . A ll the letters that I have Mr. Little has chargfl 

o f ; I have none.
Q. T h ey  were produced last time—a letter that yoJ 

g o t from  Mr. T aylor o f November 13, 1889, have yoi 
g o t  that ? H ave you  got letters of November lfth? I

A . I  don ’ t remember.
Q. H ave you  got anything that will show when the 

30 negotiations for this property began ? You haven tgoi 
those letters here, you say ?

A . N o, sir.
Q. Y ou r counsel has them, though ?
A . That is m ore than I know.
Q. W ill you  produce them?
A . I cannot. I  have not got them.

letters that were 
M e . L i t t l e  : 1

Me . Pa e ke e  :: I call for them, Mr. 
e written at the last hearing. I 
I deny your right to ask m «1

40
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pr o d uc e t h e m u n til t h e C o u r t s a y s t h a t I a m c o m -

pell e d t o. I s a y t h a t t hi s i s n o t c r o s s - e x a m i n a ti o n. 

W h at e v er p a p e r s I h a v e t o b e p r o d u c e d I  w ill 

pr o d uc e t h e m at t h e p r o p e r ti m e, a n d y o u  c a n 

c r o s s- e x a mi n e a b o u t t h e m t o y o u r h e a r t’ s c o n -

t e nt, b ut I d o n o t p r o p o s e t o h a v e m y c a s e i n t e r -

j ect e d i nt o o n c r o s s- e x a m i n a ti o n.

T h e  Co u r t  : I t hi n k y o u w ill r e m e m b e r, M r. 

Littl e, t h at t h e wi t n e s s i s a p a r t y i n t h e c a s e 

a n d it i s p r o p e r c r o s s- e x a m i n a ti o n t o i n t e r r o g a t e 

hi m v e r y f ull y a s t o t h e o ri g i n o f t hi s c o n t r a c t, I 

c a n s c a r c el y c o n c ei v e o f a n y b r a n c h o f t h e c a s e 

i n t h at di r e cti o n si n c e h e h a s s p o k e n a b o u t t h e 

c o ntr act hi m s elf t h a t h e m i g h t n o t b e s t ri c tl y 

i nt err o g at e d u p o n a s t o d a t e s, a n d a s t o l e t t e r s 

writt e n b y hi m a n d l e t t e r s r e c ei v e d b y h i m  i n 

r es p ect t o t h e c o n t r a c t, a n d e v e r y t h i n g i n r e -

g ar d t o it s o ri gi n a n d p r o g r e s s a n d c o m p o s i ti o n.

I t hi n k t h at i s t h e u ni v e r s al p r a c ti c e. M r. H e n - 

ni n g er s a y s I e n t e r e d i n t o t hi s c o n t r a c t, a n d h e 

cl ai ms t h e r e a r e c e r t ai n l e t t e r s r e s u l ti n g f r o m  

t h at c o nt r a ct.  I t hi n k t h e m e r e f a c t t h a t h e 

e nt er e d i nt o s u c h a c o n t r a c t o p e n s t h e w a y t o 

t he v er y f ull e st c r o s s- e x a m i n a ti o n.

M r . L i t t l e : A n d c all s f o r t h e p r o d u c ti o n o f 
t hese p a p e r s ?

T h e  Co u r t  : Y e s, si r.

M b . L ittl e  : T h e n I p r o d u c e t h e l e t t e r s o f

“  1 3t h a ncl M t h o f N o v e m b e r.  ( H a n d i n g 
s a me t o Mr. P a r k e r.) ^

L > n r ec ei v e d t h a t l e t t e r d a t e d N o v e m b e r 1 3 t h 
t es, sir.

I n 3 he*  y o u r e c ei v e i t. ✓  .

n  ell > 1 d o n’ t r e m e m b e r.
V- S hortl y aft e r t hi s d a t e ? 

q  " °  d o u bt, y e s, si r.

He n n WePr° Se T) 0  ̂  7 ° n t h a t l e t t e r’  i s : “  W . R . 

Ico ul d m a k e T l   f  *' 1 Wi r e d  o n M o n d a y t h a t 
“ t e t h e t r a d e i f y o u w o u l d, p a y $ 4 0 0. 0 0
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: ‘ (instead o f the $300.00 you offered) and asked you 
“  to answer, but have heard nothing further from yoj 
“  N ow , if you  wish to  make the deal, and I know it j  
“ a splendid deal for  you to make, you will have t| 
“  com e on at once and close it up, for if a foreclosure! 
“  suit is begun on your farm I don’t think you cam 
“  then make the trade at all. I sent a party to seJ 
“  Shafer & Durand, and they said they would holdofl 
“  till Thursday m orning, when if the whole amouJ 

10 “  was not paid both prin cipa l and interest they woul 
“  be obliged to com m ence, so you see there is abso- 
“  lutely not a day to wait. The owner of the Blanc! 
“  ard place is very indifferent about the deal any way! 
“ and unless I hear from you to-morrow either ■  
“  letter or telegraph, I think the whole thing will be 
“  ‘ o f f . ’ W ire im mediately on receipt of this what 
“  you  will do and what day you will be here.

Q. I  read you  that letter and ask your memory. 
H ad you seen M r. Heald before you received that
letter ? I

A . W ell, I don ’ t rem em ber; I remember that!
saw him, but the date I cannot tell.

Q. I am talking about whether you had seen n| 
before you  got that information ?

20

“  Yours truly,
“  J. W. Tayl or,

“ 176 Broadway.!

A . N o, sir.
\r jyjr. Heald oJ30 Q* Y ou  ca n ’t tell whether you saw

not ?
A . N o, sir.
Q. O r Mr. T aylor or not ? 
A . N o,'s ir .

40
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¡cash and your note for $125.00 for  6 months at 6% 
¡provided you will take the taxes on the Blanchard 

('place which are $28.00.”

IQ. Now, when you were written to that he had con- 
ted the parties, did you know w ho the party was ?
1 you seen the party ? When Mr. Taylor w rote you  

■this letter that he had consulted the parties and told 
i what those parties would do, w ithout m entioning 

leir names, had you then" seen Mr. Heald ? 
j A. I don’t remember that, but I  knew w ho the par- 
jties were—Jardine Brothers; I  had received a com - 
lunication from Shafer and Durand in R ahw ay in 
reference to the mortgage.

I will finish reading you the letter now : “  I  
¡wrote you the taxes were paid, but I was mistaken, 
las I now have the bill. R ow , this is the very best 
P can get them to do but it is possible they m ight 
Ido a few dollars better after you get here. But 
»on better come right here Saturday m orning go 
and you may rest assured I will do all I  can to 
make a satisfactory deal for you , but be sure and 

ping $300 cash at least, as they will not take any 
|mortgage, with all its formalities, &c., and, no 
pbt, you rather it would be this way. W hen I 
r ffed your telegram to them to-day they at first 
¡refused to do anything more about it and said ‘ drop 

b"bafter a I got them to make the above 
■,er' ou ^ d  better wire me as soon as you  get 
I 81 ôu here Saturday as unless I  knew you on 
¡^coming I might be away. 30

“  Tours, etc.,
u J. W . Ta y l o r /

“ 176 Broadw ay,
“ R oom  42|.”

40
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Q. Did you send or communicate to anybody but 
T aylor about this purchase— I don’t mean Shafer & 
Durand w ho represented the mortgagees—before that 
letter ?

A . I guess T aylor was the only party.
Q. Y ou  hadn’ t seen Mr. Heald before that?
A . That 1 cannot answer ; I don’t remember; I know 

I  saw him twice.
Q. But at the time o f this letter you hadn’t seen 

anybody but Mr. Taylor, you had not seen Mr. Heald 
at the time o f  that letter ?

A . That I don ’ t remember.
Q. That was written on the 14th, when did you roj 

ceive it, on the 15th ?
A . I  d on ’ t know.
Q. W as the 16th on Saturday ?
A . I  d on ’t remember.
Q. H ad you  written Mr. Taylor that you could noi 

com e dow n until Saturday, before the 13th ?
A . That I d on ’ t remember, either.
Q. Y ou  cannot remember anything about it?
A . I  d on ’ t rem ember, no, sir.
Q. That’s all o f  that part o f the case.

M r . Lit t l e  : Mr. Parker, are you going to ofl 
fer those letters in evidence ?

Mr. Parker replies that his reading the le tt j 
gives Mr. Little the right to offer them, but tliat 
he (on his part) is not obliged to offer them. I 

Th e  Co u r t  : I think Mr. Parker’s statemeal
o f the rule is correct.

M r .. L it t l e  : I would like to have 1 6
marked for identification.

Letter o f  N ovem ber 13th, marked No. 2, for ldefl

tification. for iden-
Letter o f N ovem ber 14th, marked No. •

tification. , iQth dan
Q. Mr. Henninger, you were here on the

o f A pril, 1892, to  give your testimony ?
A . Y es, sir.40
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I  Q. What did you do that afternoon, did you go 
home or stay here ?

I  A. After the adjournment of the Court ?
■  Q. Yes.
I  A. I went home.
1 Q. Did you come back on the 15th ?
1  A. I did no t; no, sir.
I  Q. Did you understand before you left here that 
you would receive that Taylor assignment back ?

I  A. No, sir. 20
I  Q. Did you hear any th ing  of that ?
I  A. The assignment back l No, sir ; nothing.
I  Q. Do you mean to say that you received that as-
signment back from Jo h n  A . Taylor and Stephen H . 

little, which was, I suppose, about the 15th— was it.
Ht is dated the 14th, when did you get it ?
I  A. I don’t remember.
By Me. Lit t l e  :

I Q. Look at your paper, won’t that show you ?
I  A. On the 3d of May I received that. It is for- 20 
iirdedon the 3d of May a t Morristown, and maybe 
■received it on the same day  and perhaps not until 
Re next, I don’t remember.
I y the Cour t  :

IQ. You may have got it on the 3d of May ?
Lav II " aS f°nvarded at Morristown on the 3d of

IQ- And you got it on the 3d or 4th you think ?
In * SIr’ 1 don’t remember exactly.
I J  At your hom e a t A l le n t o w n . 30
l ttie tu  S1I>; S°me daYs I received letters from Mr.
[tiie neXt Same a,y and ot,^er days I received them

[January, I89i7 l° ^  or^ na  ̂ kill in the other suit in 
p- Yes, sir.

A w °  WaS Present ■
<!■ “,0tary public> Mr- Houstman.

i C E L i « <ie“ thePaPert0Sign?
40
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Q. N ot Theodore Little but Stephen H. Little?
A . Y es, sir, Little Junior.
Q. I  see from  the paper that you assigned to Mil 

T aylor that he told  you  at that time that Taylor hal 
a suit against H eald , did he \

A . I don ’t rem em ber.
Q. D id you  read that paper that you assigned to Mr] 

T aylor ?
A . The agreement.
Q. Yes.
A . Oh, yes.
Q. D id you  notice that it mentioned a suit bn 

T aylor ?
A . W ell, those are points that a common man donl 

notice.
Q. W as there anything said at that time between! 

you  and Mr. Little as to what share Mr. Little ex-
pected to  get in that matter ?

A . A t  the time o f T aylor’s agreement ?
Q. Yes.
A . Oh, no, sir.
Q. D idn ’ t you  say so in your last testimony hereil 
A . That is the first agreement. Oh, no, sir.
Q. W hen did you  learn that Mr. Little had a quar-

ter interest in that matter ?
A . A fter the adjournment of court last year.
Q. That was the first time ? ,
A . Yes, s ir ; that was the first time that I learnt«

had an interest. . . I
Q. H ow  did you  learn he had a quarter in res« 

d idn ’ t you  swear he h a d  a  quarter interest a

trial ? , , , „yJ
A . I made a mistake which I correcte as ioi 1 

ago ; Mr. T aylor told me while we were waiting W
depot, that I had made a mistake. . J

Q. H ow  did you get that impression at tua
A . H e told me I was wrong.
Q. W hen you  swore, before Mr.

Taylor told yof

that ?
A . I was under that impression.
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Q. Where did you get it ?
A. It just struck me it was that way.
Q. Who had you learned it from  ?
A. I was under that impression all the w.ay a lo n g ; 
Won’t know where I got it.
Q. Had you talked to Taylor before ?

|A. No, sir.
Q. Or to Mr. Little ?
!A. No, sir.
Q. Who did you learn it from  ?
A. Well. 1 v as under the impression that that agree- 
lent that I signed was signed both to  Mr. Little and 

■Mr. Taylor, and the agreement I  had from  that was 
lost. I didn’t find it, in fact, I had not it here and one 
3 the Mr. Littles asked for that agreement, I hadn ’t 
I  here and could not find it ; but I found it since.
TQ. You don’t know where you got that impression ? 
JA. No, sir ; I was under the impression that the 
fcreement was signed by Mr. Little, J r., and M r 
faylor.

10

20

ft  What do yon m ean by having found it since ? 
ktnce the last trial.
Found what ?

L *  0r̂ lla* a8Teement between m yself and M r. 30

to The paper you  p r o d u c e d  here ? 
r- fes, sir.

^  Where did y ou  find th a t  p a p e r  ?

to in fc lb00kCT  “  the back drawer 5 in the rub-
a te  drawer that I didn’t use.

l' littleV 'VOI1Say th a t t h ' S w a s  r e t u r n e d  y o u  b y  
A Th
line. as re ârned and the other one was

40
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Q. There are tw o produced ?
A . Y es, s i r ; the one I had and Mr. Little had thj 

other one.
Q. This -is the one you  said was returned—I belie?« 

that was all.
R e - d i r e c t  :

Q. In order to have no mistake about it, see whether 
that is the one w hich I returned to you ?

A . That is the one which you returned to me. This
10 i i J jis the one that was returned, and the other one I have.

M r . Emery  : W hich  was returned to him. I 
haven’ t seen this one before.

Th e  Co u r t  : They are both cancelled as I uni 
derstand it.

Mr . Emer y : You produced another agree! 
ment of the same date.

Mr . L i t t l e  : This is the one that he speaks J  
that was returned to him. Now I asked him if; 

2q  that was the paper that was returned to him inj
May.

Q. The paper returned to you in May was not thl 
agreem ent signed by Mr. Taylor alone ?

A . N o, sir, that is the one I had—the one signed bv 
Mr. T aylor alone I had and this (indicating) is the onl 
returned by Mr. Little.

By Mr . Pa r ke r  :
' Q. The one about which I asked you on cross-exam-

ination was one signed by Mr. Taylor alone. 
is another o f  the same date signed by yourself an MS 
T aylor both ?

A . Yes, sir. ritJ
Q. A n d  that is the one which Mr. Theodore w

now  hands you  ? ..
A . Y es, s ir ; that is the one that was signed y «J

Taylor.
Q. It was sent to you by whom ?
A . B y Mr. Little.

40
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Me. Emer y: W e w on’ t take the time to read 
it o v e r ; I ta k e  it for granted they are copies.

[Further Direct  :
Jq. You were h e re  o n  the first day of the hearing of 
the previous cause, w e r e  y o u  not ?
| A . Yes, sir.
| Q. On the second day you were not here ?
| A . I  was n o t, n o , s ir .
[Q . Didn’ t  y o u  c o m e  down on the 14th ?
■A. Yes, sir.
| Q. After the case h a d  been adjourned ? 
l A . Yes, sir.
[Q Did you o r  n o t g o  from here to M orristown ?
| A . I  did, sir.
IQ . Now , a t t h a t  t i m e  was any arrangement made 

|fith you as to  th e  f u t u r e  ?
|A. We talked th e  m a t t e r  over.

jQ. Subsequent to  t h a t  t i m e  you  got this letter from  
Enel
|A. Yes, sir.
IQ. Enclosing th e  p a p e r  cancelled ?
[A . Yes, sir.
|Q- And the n e w  a g r e e m e n t  ?
[A. Yes, sir.
IQ. A\ hich y o u  a sk e d  m e  to draw ?
[A . Yes, sir.

JQ. Look at th a t p a p e r  and see if it is one of the 
P ers tllat was enclo sed t o  y o u  ?
1  ' ^ lat 3S one o f  t h e  papers.

AIr . Emer y : W hat is that ?
Mr. Lit t l e  : P a p e r  signed by John L. T ay- 

or and S te p h e n  H .  Little on the 14th day o f

■otrau!61' haS been shovvn t0 J ° u dated the 14th o f l3ei purporting i»~ -• * -  —  — . - '
^  was shown tc 
f r coming down <

■ ^ that letter b3r telegram or otherwise ?

Pich w a [ r ° rt.ingt0 be Signed J - W - Taylor,
coming ? VU t0 y° U M r- Parker, speaking o f

S a tu r d a y , t h W 4t h ;  d id  y o f r e -

10

20

30

40
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A . I presume 1 did ; yes, sir.
B y  t h e  C o u r t  :

Q. Y ou  presume you  did ?
A . I  did ; yes, sir.

F u r t h e r  D i r e c t .

Q. H ow  did you  reply ?
A . B y wire.
Q. (Show ing witness a paper) Look at that paper?
A . Yes, sir, that is the telegram.
M r . E m e r y  : W hat is that ?
M r . L i t t l e  : Sim ply a telegram that he would be 

dow n there on the 15th, the day after the 14th.
M r . E m e r y  : W h at is the date of it ?
M r . L i t t l e : The 15th, “ W ill be at your office 10 

o ’ clock  to-m orrow , relative to trade.”

Mr. Little offers in evidence the paper of;
A pril 14th, marked Exhibit No. 4.

A lso telegram marked Exhibit No. 5.

20 Q. M r Henninger, do you know whether or not 
you  read the description in this deed of Dupuy’s at the 
time it was delivered to you ?

A . I  read it over, yes, sir.
Q. W as anything said to you at that time about the 

m ortgage being $3,600, or any other sum about $3,0001
A . N ot a w ord was said about it.

Mr. Little : This paper was used and pro-
duced b y  m e at their request, and have 1
marked. 1

Deed from  Dupuy to Henninger marked E l
hibit N o. 6.

Q. I  will ask you  if you  know in whose handwriting; 
these tw o letters o f N ovem ber 13th and 14th, " 1<1  
were shown to you , are?

A . Mr. H eald ’ s handwriting. 1
Q. T hey are signed J. W . Taylor, I7i 

That is all fo r  the present, sir.

40



I l l

20

Josiah T a y lo r , sworn for the complainants.

Direct-Examinat ion by  Mr . Lit t l e  :

I Q. Where do you live ?
A. Brooklyn.
Q. How long have you lived there ? 

i A. About a little over five years.
Q. Where did you live prior to that ?
A. I lived in Succassunna, M orris County. 10

| Q. Then you moved from there over to  B rook lyn  ?
A. Yes, sir.
Q. Who is J. W. Taylor ?
A. My son.
Q. What business is he in ?

1 A. Real estate business.
Q. When did he give up that business in N ew  

fork?
A. In the summer of 1889.
Q. Who took the business after that ?

| A. I did.
Q. Who is J. D. Taylor ? 

i A. My wife.
Q. Jane B. Taylor, 

j A; My wife.
Q. Where was your office ?
A. 176 Broadway.

; Q. What business did you carry on there ?
A. The real estate business.
Q. How lone1 *A t O
Q. was there three or four years, I  cou ldn ’ t tell

pu exactly how long.

[time?̂ ° V°U know Charles C. Heald during that 

j Yes, sir.

a" -d ^  business did he carry on ?
1 a ©state business.
;  ;  here was his business ?

0 tame fl° ° r With mine> 176 Broadw ay, 
he or not frequently in your office ?

30

40
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A . Y es. sir.
Q . W e re  y o u  on  in tim a te  term s with him ?
A . V e ry  in tim a te  te rm s.
Q. D id  yo u  hav e  an y  charge  of the selling or ex-

c h an g e  fo r  M r. H e n n in g e r  of the  property known aJ 
th e  M cC oy place ?

A . I  d id .
Q. H o w  d id  i t  com e in to  y o u r hands ?
A . W e ll, m y  son w en t w est in the summer of 1889 

an d  le f t  h is business in  m y  hands, and a short time 
a f te r  he  had  g o n e  th e re  cam e a le tter from Mr. Hen-
n in g e r  say in g  th a t  he h a d  a  le tte r  and enclosing a let! 
te r  fro m  S h a fe r  an d  D u ran d , saying that they wantel 
th e  m o n ey  on a  c e r ta in  fa rm  known as the McCoi 
fa rm  th a t  m y  son had  h a d  of his to sell. The letter 
cam e to  m y  son, and  I  opened it  and found that letter!

Q. D id  you  ta k e  c h a rg e  of it  ?
A . I  th in k  I  w ro te  to  M r. Henninger that my son 

h a d  g o n e  w est an d  I  h a d  taken  charge of the busineJ 
a n d  wTould  do  w h a t I  could fo r him.

Q. A n d  d id  you  fro m  th a t  time take charge of itl
A . I  d id , in a  m easure.
Q. W a s  th e  m a tte r  in troduced in any way to IB 

H e a ld ?
A . W ell, M r. H e a ld  had  th is property he was oiferj 

in g f o r  a n y th in g  th a t  cam e along.
Q. T h e  B la n c h a rd  p ro p e rty  ?
A . B lan ch a rd  p ro p e rty , yes, sir ; and I told ■  

ab o u t th is  le t te r  an d  he im m ediately wanted me to<B 
fe r  h im  th e  B la n c h a rd  p roperty .

Q. D id  yo u  do  so ?
A . I  w ro te  to  M essrs. Shafer &  Durand a 11 I 

te rm s  th e y  w a n te d — how  much money they wan J 
in  h is le t te r - to  M r. H en n in g er it didn’t say b e '™ *  

b u t th e y  w anted a part of the w » |a ll th e  m oney , 
p a id  on  th e  n i  
th e  m o rtg ag e .

jlo y — r
paid on the mortgage— they wanted something 

I wrote to Messrs. Shafer &

of 
Duranl 

that

40

and in reply received a letter from them s' ) & j  
th e y  wanted it all paid them, and I encte j  
ter to  M r. Henninger, saying I had rece
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ir. Henninger wrote to me and wanted me to  try  and 
settle with them or sell the farm ; I wrote to  him that 
ttere was no show to sell it, but I had a party who 
pmed the Blanchard place at Stroudsburgh, w hich 
ping so much nearer him, I thought he m ight possibly 
let something out of—he could do better with it than 
I# could with a place in W ood bridge or A m boy .

Q. At whose suggestion did you  write him ?
■ A. At Mr. Heald’s suggestion.

Q. Who did Mr. Heald represent ? 10
■A. Mr. Dupuy.
■Q. Did he say anything about the title being held 
[by Dupuy or for whom it was held or what ?
■A. I don’t know as he said it at that time but he 
Kd told me before that— at the time he made the trade 
lith Mr. Blanchard, that the title was put into Mr. 
ppuy’s name for the sake o f giving M r. Blanchard a 
I bond which was not good for anything.
Ip the Court  : ,
■Q. Title was put into Mr. Dupuy for  the sake o f  20 
ping Blanchard the bond ?
|A. Mr. Blanchard allowed Mr. Dupuy $3,600 on the 
|rm; Mr- Heald g'ave this mortgage on this farm for 
|,bOO, and in order to give him D u pu y ’s m ortgage

*' âd bo take title to the farm and give him 
■mortgage for it.

pBRTHER Dir ec t  :

lQ. Why did he put it into Mr. D upuy’s hands ?

Mr . Emer y : What is that ? 30

name fo r ^  d ld  h e  s a y  U  w a s  P u t  i n  D u p u y ’ s  

r 1 answered that.

n E ^ouRr . He said it was put in D u pu y ’s 
e or the purpose o f giving Blanchard a bond 

f  was good for nothing.
E Wit ne ss : W hat they call a straw bond.

|Q- it so termed then ? ;
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A . That is what it is termed in business in New 
Y ork  and means an irresponsible bondsman.
By  t h e  Co u e t  :

Q. D o  you  mean to  say you then understood th&q 
the bond was a straw bond ?

A . I  understood that Dupuy was irresponsible, and 
made this bond to Blanchard so that he could not hold 
H eald on the property.

Q. D o  you mean to say you so understood it thenll 
10 A . Yes, sir.

M e . Lit t l e  : That is a matter Mr. Tavlorj 
had nothing to do with.

T h e  Co u e t : That is what Mr. Taylor under-l 
stood at the time.

By  t h e  Co u e t  :
Q. Y ou  were at that time acting for Mr. Hen-1 

ninger ?
A . A t the time this trade was made with Blancha* 

” 0 I was not.
Q. But afterwards you were ?
A . Yes, sir ; afterwards I was acting for Henni*

ip—  ger. 1
Q. Then you  had this information when you- after-

wards began to act for  Henninger—you have this ifl 
form ation from  Heald about the straw bond ?

A . Yes, sir ; I  knew it before that.
Q. W ell go  on.

30 Fu et h e e  D ie e c t  :
Q- W as the agreement between Henninger aifl 

D upuy reduced to  w riting ?
A . Y es, sir. . . »
Q. (H anding witness a paper) See if t at is i j
A  .Y es, sir. ilortv¡s|
Q. This agreem ent says the Blancbar If

to be free o f  all encumbrances except ^
$3,000 and interest to November, 188 . J
anything said as to thé mortgage upon

40
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Ling for a higher or larger amount than $3,000 ? A .
I knew before------(Interrupted).

1 I asked you whether there was anything said

Kbout that ?
A. No, sir.

J Q. My question is whether anything was said in 
Henninger’s presence ? A . N o, sir.
IQ. Or to him?

A. No, sir.
J Q. That the mortgage was any larger than $3,000, 10 
fer that there was any agreement for  its reduction to 
1,000!
j A. Not with Mr. Henninger, if I  ever understood.

|By the Court :
J. Well, am I to understand that you  knew that the 

(mortgage was really larger than $3,000?
I A. Yes, sir.
IQ. Why did not you tell Mr. H enninger that ?
A. Mr. Heald told me not to tell him.

IQ. And you obeyed Mr. Heald rattier than you r 20 
principal ?

A. Yes, sir. .

[Further Dir ec t  :

IQ. Look at these two letters which I now show you
[ f JVember 13th and 14th, and tell me in whose 
handwriting they are ?
I A. Chose are in Mr. Heald’s handwriting.
1Q- Look at this telegram and see whether you re- 

feived it? ' J
|A. Yes, sir.

I Q- Jn whose handwriting are the pencil marks there ?
I Mr .  Heald’s. .

Offered in evidence and marked Exhibit 7.

receivwi. ^ ou lecognize this telegram as having been
L a v ’ 1.1S atecl bbie H th o f N ovem ber, 1889 ? 

a-ies, sir.

ffered in evidence and marked Exhibit 8.
40
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Q. N ow  tell me in whose handwriting this letterisl 
A. Mr. H eald ’ s.

M r . Emery  : W hat is the date of it?

M r . Lit tl e  : 11th o f November, 1889. I will] 
read it. First I will read the telegram, if you 
please : “  A llentow n, Penna., November llthJ 
J . W . Taylor, 176 B ’ way I am agreed to pay] 
$300. M ake trade on that basis. Wire result! 

10 W . R . H .”
“  N ovem ber 11th, 1889. J. Taylor. Dear; 

S ir : I  find there is due on the mortgage $283.31 
for  interest and $78.45 taxes, making a total ol 
$361.78, as you  see. Now you better wire Heal 
ninger like this : ‘ $300 will not do, but think I  
can make trade for  $400, if you come Wednes-j 
day. A n sw er.’ W e will get him to take tfl 
taxes on the Blanchard place and trade this flayj 
Jardine will not w ait.”

^  Offered in evidence and marked Exhibit 9. I

Q. Please look at this paper shown you now anl 
tell me in whose handwriting the indorsement is ?

A . H eald ’ s.
Q. W hose handwriting is the letter in ?
A . H enninger’ s.

M r . Emer y : W hat is the date of it?
M r . Lit t l e : It is Henninger’s letter to •J  

Taylor, N ovem ber 23d, 1889, “  Enc 0 J  
80 check, $300.”  I don’t care about reading \ j

The indorsem ent is what I want to ree 
Mr. H eald ’ s handwriting : , • J

“  Better write to Henninger that c ec 
ceived, but as it is on the Alientown Bant 
have to  wait till money is received be 
ing deeds, note, &c. Also say tt ¿„aer 
Shafer & Durand to  hold up so aras^ handsj 
is concerned, as title is abou

40
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&c. I have put the. check in bank for co llec-
tion.

“  H e a l d . ”

Offered in evidence and marked Exhibit 10.

Q. Please look at this paper and tell me in whose 
findwriting tnat is ?
[a . J. W. Taylor’s.
| Q. What is the date of that ?
A. November 8th. 10
Q. In whose handwriting is the pen m em oranda at 

pie top ?
1a . Heald’s. .

Mr . Lit t l e  : It is a letter dated A llentow n, 
November 8, 1889— H enninger’s letter, on the 
top of it is in Heald’s handwriting, ' ‘ I opened this 
letter as I have to go away ; you better write 
him it is impossible to do any better than you 
wrote him, &e., C. C. .Heald.”

Offered in evidence and marked E xhibit 11.

Now, look at this paper and tell me in whose 
handwriting that is ?
L Mr. Heald’s handwriting.

j  ĥat is dated Decem ber 2d, 1889 ; it is addressed 
| R- Henninger. What was done with it ? W here 
pl it come from ?

1A. That was wrote by Mr. Heald for me to  copy  and 
to Mr. Henninger.

IQ. Did you do so ? ' 30
T i 1 did.

r  ^  y°u sign your own name to it ?
I A. Yes, sir.

■ d it “  ^ Ew Y o r k , Decem ber 2nd, 1889. 
Henninger,

NdR l  ° Ur. ^ e^rarn to-day received. Mr.
L B l a n c h * n office ready with the deed o f 
L  CQ ”C a P̂ ace to pass the papers according to 

act ’ -̂ e Ras als°  been to the bank to-day 40
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10

where he deposited the check, but finds that the raonl 
has not yet been received, the cashier telling him it ml 
not com e for  three or four days as yet, and some ofthe 
country banks do not clear but once a week. You c l  
call at your bank and find out for yourself when 1  
m oney is likely to  reach New Y ork ; I showed Mrl 
H eald you r deed and he objects to taking it because! 
is not drawn in accordance with the contract. If you] 
will look  at your cop y  o f the contract you will find
that you  agreed to convey the farm free of all encum-
brances except a m ortgage o f $5,000 now on said preJ 
ises and interest and taxes due thereon. Nothing! 
said about Mr. D upuy ’ s agreeing to assume and pal 
the m ortgage, which Mr. Heald in his behalf abso-
lutely declines to do, so that there is no other way fol 
you  to do except to make out a new deed precisely il 
accordance with the contract. Mr. Heald also finds
that the farm  is under lease running to April 1st, 1890,1 
and that the rent o f  $200 a year has been paid up to 

20 that time. I  think I can get him to waive the matter 
o f possession, although under the contract, which sal 
nothing about the farm  being subject to a lease, yoi 
could be com pelled to give possession, but he demands! 
that you pay me over the rent for the unexpired te^ 
o f  the lease, which you have received and wt 
amounts, as he figures it, to $66.67, and this amount] 
you  will have to  send in cash with your new de« 
A s  soon as received we can close the whole matter® 
once. 1 am sorry there has been such delay, but,® 

30 you  can plainly —  it has not been the fault of an| 
one here. I enclose the check you sent. I

Q. I show  you  the contract which was made tw J  
them in writing. W hat was ihe agreement ^  
you and H eald at the time ? . ,.u«

A . The agreem ent wasthat if Mr. Heal iec^' J  
$150, which he said the Blanchard people t J  
ow ned the place and offered the place and 0 - J
fo r  the title— whatever was received from 
in m oney and in the farm was to be equ 

40 between us. ,
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b. How much money was received ? 
A. $300 was received.
A. And subsequently how much ?

20

I. $66. _ < ' -
Q. What became of the $300 ?
A. Mr. Heald took the check and collected it, and 
ok out $225, and gave me $75.
Q. That is, as I understand you, he took  out $150,
<1 half of the remainder ?
A. Yes, sir. 1 0
|Q. And gave you $75 ?
A. Yes, sir.
Q. What was done w ith the  $66 ?
A. I received that by express and gave M r. H eald 
l half of it, $33.

IQ. (Handing witness paper) Is that the envelope 
pat enclosed the $66 ?
|A. Yes, sir, that is the envelope.

Offered in evidence and marked E xhibit 13.

JQ. Was there any agreement between you  as to 
|hat should be done with th e  M cC oy place after the 

ĉhange was made ?
p. Yes, sir; we were to advertise it and try  to  sell

1 whatever we received for i t  after M r.-------the
lortgagees.
■Q. Heald ?

|~ ŝ r> the parties who held the m ortgage.
[Q- Jardines ?
I? Yes, sir ; after the Jardines were paid w e were 30 
jwide the balance equally.
^ Was that agreement reduced to writing at that 

*• No, sir.

( « - e t o D „ t u yT nWaS th<! title t0 the M cC° y
q ^ H e a l d ’s direction.

A. Th!?uere any reason Siven tor that by H eald ? 
e was to hold the title until we done

40
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som ething with i t ; until I  sold it, or the mortgage 
was foreclosed ; until it was sold.

Q. Subject to  your order ?
A . Yes, sir.
Q. Subsequent to the completion of the trade was] 

„  the agreement reduced to  writing in any way?
A . Y es, sir.
Q. W ill you  look at this paper dated “ New York! 

D ecem ber 21st, 1889 ? ”  
j q  A . Yes, sir.

I—p:r Q. W hose handwriting is it in ?
A . M r. H eald ’ s.

Q. Signed by  whom  ?
A . Signed by  Heald.
Q. H ow  did you  get it ?
A . H e delivered it to me.
Q. W h o  is the J. B. Taylor mentioned in that 

paper ?
A . M y wife.

20

30

40 Q-

M e . Lit t l e : I will read the paper.
“ N ew  Y ork , December 21st, 1889. Wheii 

as, on or about the 11th day of November B 
the present year one William R. Henninger conj 
veyed to one Abraham D. Dupuy the equity ofl 
redem ption in a certain piece of real estatel 
know n as the M cCoy farm situate in Woodbiid0ej 
Tow nship, Middlesex County, New Jers® 
W hereas, one J B. Taylor agrees to ■  
every effort and advance one-half of all expensfjl 
deemed necessary to effect a sale of said tar* 
now , therefore, I, Charles E. Heald, agent o| 
said Abraham  B. Dupuy, do hereby agree |" 
said Taylor that in consideration of said e 
and expenses, as aforesaid, that upon any I 
o f  said farm  said Taylor may b<Jvean ' ■ J 
half o f  the profits o f said sale of said eq YB 
redem ption. Charles E. Heald. I

Offered in evidence and marked Ex i H

W as there any agreement or underst J
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10

Loll were to have any part o f the m oney which H en- 
Lger paid for your commission ?
[A. No, sir.
Q. How were your commissions to be paid ?

|A. Henninger sent me a note.
Q. Who was to pay them ?

I A. Henninger was to pay my commissions.
[ Q. Look at this paper and see if that is the note he 
we for your commissions ?
|A. That is it.

Offered in evidence and marked Exhibit 15..

IQ. How came this last agreement which I now  show 
Jon signed by Heald to be made in D ecem ber ?
|A. Well, I had spent some m oney advertising it,

Jd Mr. Heald had not paid me back his share o f  it,
Id I began to get suspicious o f  him, and I thought it 
■s best to have our agreement in writing, so I asked 

i to make a writing, and then I  had another party 
«he time who was going out to look at the place, 20 

Id before I do any more I wanted to have this in 
•ting so that 1 could enforce it if  neccessary. 
pi t he Cour t  : ‘

P  ^  this business between you  and he take 
p i n  the City of New York.
1  A. Yes, sir.

No part of it in N ew  Je rsey  ?
|A- No, sir.
K- Did your wife know nothing about it ?
I A' Yes, sir. f e S

30
, ^°*ou Mean to say she knew about this whole 
pnsaction ?

A ly0n}' believe she knew about the details o f  it.
L  , „  e^now that this was an agreement between 
Ink. i ea tor the transfer of this property and to  
r^hat you could out o f it?  
r - Yes, sir.

loth in Hi ao'v ê(t&e ° t  it cam e from  y o u  o r  H e a ld , o r 
H the City of New Y o rk ?

JO
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A . Y es, s ir ; she acquired it from me in Brookli 
Q. In the State o f N ew  Y ork  ?
A . Y es, sir.

M k . L i t t l e  : The paper which was offered [ 
evidence signed by  John H. Taylor and Stephel 
H . Little surrendering the agreement which yJ 
had made with Henninger.

Q. H ow  did John  L. Taylor become interestej 
10 W h at relation is he to you  ?

A . W ell, there were tw o suits commenced—(Int| 
rupted).

Q. W h at relation is he to you ?
A . Son o f mine.
Q. A n d  you  transferred your interest to him 1 
A . Yes, sir.
Q. H ave you  any interest in this suit whatever 1 
A . N o, sir.

20
C r o s s -E x a m i n e d  (by  Mr. P arker):

Q. W as that note o f  Mr. Henninger’s for $10  ̂
you  paid ?

A . N o , sir.
Q. W here was that note delivered to you 
A . I think it was mailed to m e; I know it | 

m ailed to me.
Q. W h y wasn’ t it paid to you ?
A . W h y  wasn’t it paid ?
Q. Y es?
A . Mr. H enninger didn’ t have the money 

what he claimed.
Q. Is that the only reason ?
A . I  don ’t know  o f any other reason.
Q. D idn ’ t he refuse to pay it to you ?
A . N o, sir. ,
Q. D idn ’ t you  tell Mr. Blanchard that he

pay it to you  ?
A . N o, sir. , , ,  T\„nnx tl
Q. Before this sale, didn’t you tel r

40 M r. H enninger would not pay you j

SO
•• or that!
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l| the commissions would have to com e out o f  the 
le y -  
|. No, sir.
Q. Are you sure of that ?

|A. Yes, sir.
] q, On the day that that contract was signed did not 
Ir, Heald tell you in H enninger’ s presence that as 
leuninger would pay no cash you would have to  w ait 
■your commissions on Mr. H eald ’s side until Mr. 
inninger paid that note ? 10

No, sir.
JQ. You say when the note was paid he did give 
jo $75?
I A. That was out of the $300.
Q. $75 out of the $300 ?
|A. Yes, sir; that $300 was paid, 
i. By check ?
[A. Yes, sir.
p It was a note first, wasn’t it ?
ft- \ es, sir, a note first, and I  think the note was 20 
[paid and a check was sent for it.
I  And he gave you $75 out o f the $300 ?
I- Yes, sir.

I- And when the $66 came you retained $25 m ore ? 
f  I retained $33. 
ft Wasn’t it $25 ?

r  No>Slr 5 when money is in m y hands I get my 
7® of it every time. . •

l " *  you complain to Mr. Blanchard that Mr. 
l .1 Henninger that there were commissions 30 
Ä  to him from Mr. Heald’s side and therefore 
Ittenninger would not pay your note ? 
f  No, sir.

r  at is thne s x months note o f Mr. flenn inger’s 1 
IA Yes, sir. e

That was not paid either ? 
f' No; sir.

That is held by Mr. Heald still ?
‘ Os, sir. «

40
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Q. I d on ’ t understand how  you make out that $7| 
and $33 is half o f $366.

M r . L i t t l e  : H e didn’ t say that.
T h e  Co u r t  : H e made it plain; he said ther| 

was $150 deducted first.
T h e  W it n e s s  : That note there is for the ball 

ance o f  $400, and Mr. Heald took my note for 
four months and the understanding was if ml 
note was paid w e were to divide that; and then] 
when his note was paid we would divide tl 
that was Mr. H eald ’ s own specification.

Q. A n d  you  and J. B. Taylor were complainants 
against Mr. H eald and others in a suit brought on thj 
23rd day o f September, ’ 90 ?

A . Yes, sir.
Q. That was a suit brought on the so-called agre| 

ment that you  spoke o f  ?
A . Y es, sir.
Q. W h o  was your counsel ?
A . Stephen H . Little. _
Q. W as it by  your request that he went to Allen 

tow n to see M r. Henninger and obtained from him n 
assignment to you  o f a part interest in HeniungiJ
claim t  hj

A . I don ’t know  whether it was at my request

mutual agreem ent. -
Q. Y ou  don ’t mean by mutual agreeme

you  and H enninger ?
A . Between Mr. Little and me. ?
Q. D id  you see Mr. Henninger at that time.
A . I f  I  went with Mr. Little I saw him.

Q. Did you  g o ?  . * ^  not? I thinl
• A . I  d on ’ t know  w h eth er ! went_or

Mr. Little went alone once and I mm ^  M  
him once. I d on ’ t remember whet or 
him  or n o t ; I could not say. But i r.
I w ent; I don’t think we went toget i îlliaJ

Q. Y ou  swore to an affidavit in^ ie ^  first cal
K . Henninger against CharlesE. Hea
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L r March, 1891, on the 3rd day o f February. Is 
that your signature ?
I A. Yes, sir.
J q  I gee you swear that you heard the foregoing 
[ill read. Did you in that bill or in that affidavit dis-
use to the Court that you had any interest in that 
litigation ?
1 A. I don’t understand you.

Mb . Eme r y : W hat is the date o f that affi-
davit ?

Me . Par ke r  : February 3rd, 1891. It  begins 
by saying, that he has heard the foregoing bill 
read and that he is the Josiah Taylor therein 
referred to.

The W it ness : I heard it read and then swore 
to it.

|Q. Did you in the bill and affidavit tell the Court 
bu  were interested in that litigation and had an as-
signment of an interest in it ?
|A. I could not say whether I did or not, but what 
per is in that bill I signed and swore to it. I don ’ t 
remember whether I told that in relation to it.

Cross-Examined  By  M r . E m e r y .

IQ. Will you let me see that agreement o f Decem ber, 
1891? 6
I  A. (Produced).
IQ. Mr. Taylor this is the agreement o f  D ecem ber 
• t, 1891, the one produced, signed by Charles E. 
paid, that is an agreement with J. D . Taylor ; w ho 
1  you say she was ?
I  A. My wife.
IQ- Well was your wife going to sell this farm ?
I  A. No, sir; I was for her.
IQ- Why was this agreement put in your w ife ’s 
name? r  J

i / 1 êcause I was financially embarrassed and didn ’ t
L ■ enouSh to pay my debts— in case I made any off f* K, *

10

20

30

40
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Q. W h at difference does that make, suppose voi 
were financially embarrassed ?

A . I had judgm ents against me and if I made any] 
thing off o f  it, then m y judgm ent creditors would come 
in and get it.

Q. This was a scheme by which you should keep it 
aw ay from  your judgm ent creditors ?

A . N o, sir.
Q. W hat was it then ?

10 A . I f  I got enough to  pay my other creditors| 
and judgm ent creditors I would pay my debts.

Q. But in the meantime you put in your wife’s 
name so that the judgm ent creditors could not trouble 
you ?

A . Yes, s ir ; exactly.
Q. H ow  long were you  financially embarrassed! I
A . Seven, eight or nine years.
Q. W hen  you  g o t  this agreement from Mr. Henj 

ninger how  long did you keep it—the agreement
20 that he was to give you three-quarters interest 

in anything he w ould  get. W hat did you do with 
that ?

A . W ell then I  assigned part of that over to my at-

torney.
Q. W hat about the other part ?
A . The rest I  let be just as it was.
Q. D idn ’t you  assign it to anybody ?
A . N o, sir..
Q. Y ou  kept that all the time ?

30 A . Y es, sir.
Q. A lw ays kept it ?
A . Y es, sir.
Q. Y ou  were here at the last trial ?
A . Y es, sir.
Q. Y ou r son was here?
A . N o, sir.
Q. That is all.

40
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las said at the time of the negotiation or during the 
negotiations of this exchange as to the property of 
Pennsylvania being mortgaged for more than $3,000 ?
|A. You asked me that.
IQ. If anything was said during that time in Hen- 
ninger’s presence ?
I A. No, sir.
IQ. Or hearing ?
■ A. No, sir.
IQ. That is all ? , 10
I A. Now let me understand one thing here ; there 
Ire two suits, in one suit I assigned a part interest to 
iiy attorney, and in the other suit I assigned the bal- 
Knce of it to my son.
It Me. Emer y :

. I was asking you about the agreement. Just read 
(my question again ?
I The stenographer read as follows : “  Mr. Taylor

jïhis agreement of December 2 1 st, 1891, the one pro- 
raced signed by Charles E. Heald, that is the agree- 
lentwith J. B. Taylor, who do you say she was. ”
[Q. Now that question of mine referred to the agree-

ment assigning three-quarters interest. Did Mr. 
(enninger ever make you any other assignment than 
liât assignment of three-quarters interest ?
A. I don’t know whether he did or not. 
iQ. Why don’t you remember?
A. Because I don’t remember.

IQ- Very well; what other transaction was there
m which 
interest ?

20

you could have had any assignment of any 30

1  ̂ here was another suit of Ilenninger’s com- 
against Heald in which I was interested.

• nother suit of Henninger against Heald ?
0 Wenninger commenced against Heald.

J  What other suit was there commenced by Hen-
LuT ,againsl. Heald except this suit on which 

 ̂ an assignment of three-quarters iuterest ?
ijn, °U °f  ̂understand me— not commenced suit 
Interrupted). 40
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Q. Then Henninger did not commence suit, did y
A. Hold on now, until I can remember.
Q. Very w e ll5 fix it just as you please; think it]| 

over ? • -
A . There has been so many suits.
Q. Have you had so many assignments from Hen-1 

ninger ?
A . I can’t say whether I have had more than one 

assignment from Henninger or not.
Q. W hat other matter was there on  which you woull 

have an assignment from  Mr. H e n n in g e r ; what other! 
would you have from him ?

A . N o other business.
Q. What other assignment could you have had bat 

this ?
A . There was another suit.
Q. By whom ?
A. By whom ? I don’t know whether—(inter-! 

rupted).
Q. Tell me by whom that other suit was by?

Mk . L it t l e  : I insist that the witness shouli 
be allowed to answer without interruption bl 
counsel.

A . 1 can’t tell whether suit wTas commenced by Heal 
ninger or m e ; I can’t say from memory.

Q. In any suit commenced by you you didn t havi 
the assignment from Henninger, did you ?

A . No, sir, that is right.
Q. Then in the suit commenced by Henninger yfll 

had the assignment of the three-quarter interest
A. Yes, sir.
Q. And that is the one youu referred to in 

I referred to, and 1 ai
answer to m y question ?

A . Yes, sir, that is the one I ri
signed my interest in that suit to my son. 

Q. You said you didn’ t ?
A . I didn’ t nnderstand you, that is 1

the reason

said I didn’t.
Q. When did you assign your interest to your son
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A. I could not tell y ou ; it was some time after I 
Igot the assignment.

IQ. How long after ?
A. I could not tell you.
Q. For what purpose was that assigned ?
A. Same purpose as I assigned the other to my

fife.
Q. What purpose was that ?
A. I have answered that once.
Q. Answer it again 1 10
A. Well, I had creditors who were pressing me, and 

[Mr. Heald even went to get some of the judgments 
■gainst me, and harassed me in that way about that 
time to get half the judgments in New York.

Q. That is the reason that was made to your son ?
A. Yes, sir.
Q. Have you got that assignment of your son ?
A. No, sir.
Q. Where is it ?
A. Surrendered. - 2>()
Q. To whom ?
A. To my attorney. 1

Q- Before it was surrendered who surrendered it 
[to your attorney.

A. I think I wrote to my son, who sent it to Mr. 
ittle. ' ' .
Q. Where does yonr son live ?
A. Succassunna, Morris County.
Q' And he sent it pursuant to your directions ?
A. Yes. sir

Lhipk * r “w UUttU lue agreement in December 
7 as taken in her name?

I I n  this matter ?

IQ- When was that? 
I A I could not tell 
■couldn’t tell you the 
|Q- That’s all

30

you ; somewhere around— well,
you the date.

Ii-D,p-UlRECT :
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Q. Yes ; did you make a separate assignment, or d<J 
you refer to that agreement of December?

A. I refer to that, I never made any other.
Q. N o other assignments made by you to her?
A. N o, sir.
Q. The agreement was taken in her name ?
A. Yes, sir.
Q. That’s all.

By  t h e  Co u r t  :
1 0  Q. When did you first communicate the facts aboil 

this matter to Mr. Henninger ?
A. W ell, I commenced suit against Mr. Heald, ; 

my attorney informed me that he didn’t think I cc 
recover.

Q. When was that ?
A . That was a short time before the Henninger sMf 

was commenced.
Q_ A  short time before the first Henninger suit?
A . Before my other suit, not the first Henninĝ  

20 suit, but before my other suit against Heald.
Q. Can you give me the date ?
A . I could not tell you.
Q. Where was that suit instituted ?
A . Hère. *
Q. New Jersey?
A. Yes, sir.

Fu rt h e r  Cr o ss  :
Q. W ell, do you remember the affidavit that J  

30 took to the former bill which I called your a n j  
to ?

A. Nothing more than—(interrupted).
B y  t h e  Co u r t : cnmetiml

Q. D o you remember taking an affidavi 1

in February, ’91 ? .
A . I don’t remember taking it ; I rememb j  

an affidavit, but I don’ t remember the date.
Q. Had you told Mr. Henninger about tins

tion between you and Mr. Heald before t
40
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A. Well, now, I had two suits against Heald ; which 
[isit? Put that again, if you please.

Q. You took an affidavit to the bill filed by Mr. 
Henninger in January or February, 1891, my question 
■ whether you had spoken to Mr. Henninger about this 
lansaction between you and he before you took an 
¡affidavit, can you recall it ?
■A. I cannot recall; no, sir. Let me see that bill,
Kill you ?
|Q. What I want from this witness is the fact when 10 
he first spoke to Mr. Henninger about this matter ?
■A. It was not until after Mr. Little told me that I 
should not succeed w ith my suit.
■Q. How long was th a t a f te r  you commenced your 
first suit ?
■A. I could not tell you.

[Q. You have no definite idea ?
A. No, sir.

Mb. Eme r y : I shall want to cross-examine 9n 
this witness on that, but I shall not be able, to 
finish with him this afternoon.

Adjourned.

30

40
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IN  C H A N C E R Y  OF N. J.

Compì.,

AND

He a l d ,
Deft.

1 0

Before His Honor V. C. Bir d .
Mr. T h e o d o r e  Little , for Complainant.
R. W a y n e  P a r k e r , for Defendant Heald.
Mr. Jo h n  R. Eme r y , for Defendants Port Reading! 

R. R. Co. and others.

Transcript of shorthand report of the proceedings 
upon the continuation of the trial of this cause at lie* 
ark, N. J., on Thursday, September 28th, 1893.

Josiah. T a y lo r , sworn fo r  complainant, recall! 
for further cross-examination by Mr. Emery.

Q. You commenced suit against Mr. Heald k < 
Court of Chancery, in the State of New Jersey, 4  
time in the fall of 1890, didn’t you ?

A. I did.
Q. W as that a suit by you alone 1
A . Yes, sir.

4 0  name ; I am not certain about that.

gQ O As von recollect ?

Q. Well, you 
suit ?
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Q. That’s the suit you refer to.
A Yes sir; where my wife had a contract with

Eeald.
|Q. Whether it was brought in your name alone or 
L your and your wife’s name together, or in her name 
lone?

[A. Yes, sir. ^
Q. Did you have any other suit than that one 

Iffainst Mr. Heald ? .WO
■A. Yes, sir. j q

Q. Where and what ?
A. I had a suit brought by Henninger ; where I had 

■contract with Henninger to bring suit against Mr. 
[heald.

Q. No, no; in 1890 did you have any other suit in 
lour name, or in the nam e of any other party, against 
§Ir. Heald ?
JA. I had a suit for Mr. Henninger ; in 1890? I 
|on’t know, I think it was later than th a t ; I don’t 
link that was brought in 1890 ; I think it was later. 
|Q. Were there any other suits than the suit brought 
in the contract which you say was made with your 

life with Mr. Heald and the Henninger suit ? W ere 
[there any others ?
I A. No, sir.
IQ- You brought a suit in 1890 for the purpose of 
■covering on the contract for sharing in the proceeds 
■ the sale of the farm, didn’t you *
I A. I did.

20

IQ- An answer was put in that suit ?
I A. I believe there was.
IQ. Did you see the answer or a copy o f it ?
I A. Yes, sir.
IQ In that ansu er Mr. Heald contested your right 
I recover the proceeds? ' 6
I A- Yes, sir.

Ltcinf611 â er answer or defense was put in 
■ewere' / ? 1 ^  n̂.t l̂e Evidence that you gave when 
Win ln sess*0Ib that Mr. Little told you you
p o t  succeed with that suit? -



A . He told me he was afraid I could not succeed in 
that su it; yes, sir.

Q. Did he tell you why ?
A . Ho. sir ; I don ’ t remember that he did.

not recover that suit ?
A. Ho, sir.
Q. A t that time had you disclosed to him theacl 

count which you gave here upon your direct examinal
1 0  tion in reference to the alleged agreement betweenl

A . W hen I first went to Mr. Little 1 told himabouJ 
my agreement with Mr. Heald, all the particulars! 
and gave him all the papers.

Q. Did he tell you then he thought you could noj 
succeed in it ?

A . No, sir.
Q. When was it he told you he thought you coul| 

not succeed ?
20 A . Some time afterwards.

Q. Howr long afterwards ?
A . Probably two or three months.
Q. When he told you that did he give you anl

reason at all ? „ , IX 11. CAi U (XXL •
A . I don’t know whether he did or not; I 0111

think he did. J
Q. H ow came you to go to see Mr. Hennmger I

Allentown, then ? , J
A . I went on the advice of Mr. Little after we ui

30 talked the thing over.
Q. When was that advice given ?
A . W ell, that was before the Hennmger sui

commenced.
Q. Before the Henninger suit was commen

Q. He did not give you any Reason why you could

yourself and Heald ?

A . Yes, sir.
Q. W hat did yo' 
A . To make a

suit with him so as to get 
Q. W ell, did you go in <

40
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lets which you supposed might entitle him to set 
aside the sale ?

A. Yes, sir.
Q. On account of your fraud ?
LA. Yes, sir. ' » y
Q. And then when you went to him you supposed 

Vou had been committing a fraud on him ?
A. No,sir; I never supposed I had committed a 

Had?
Q. You never supposed you had ? 10
A. No, sir.
Q. Well, did you suppose you had done anything 

Improper ?
A. No, sir.
Q. Not at the time you went to see him ?
A. No, sir.
Q. You had no such idea ?
[A. No, sir.
iQ. lou didn’t suppose you had done anything im- 

proper. Hadn’t you been told before you went to see 20 

him that if your statements were correct, it was im- 
bfoper and a fraud on Mr. Henninger ?
■A. Yes, sir.
R . And when you went to see him didn’t you sup- 
|ose it was ? '  : L "

•A. Yes, sir.
J *  didn’t I ask you whether when you went
• see him youdidn t suppose you had been committing 
¡fraud on him ?
r  1 dldn,t understand it that way. 30
Q- How did you understand it ?

That I don t know. I did not understand that I 
J COmmitted a fraud on him until Mr. Little told me

t a L 'r  dldnu g0  t0 see him until after M r- Little I“ “  you about it, did you?
No, sir.

(formation v ° U Ŵ nt Up to see him and from the 
| - 011 got from Mr. Little you supposed that

40
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10

20

30

you had been committing a fraud on Mr. Henningerlj
A . Yes, sir.
Q. W ell, what was your idea when you thought 

you had been committing a fraud on Mr. Henninger, 
was it to restore him ?

A. Yes, sir, in a measure.
Q. In a measure ?
A . Yes, sir.
Q. W hat do you mean by in a measure ?
A. I proposed to give him part of what I could re-

cover ?
A . For what ?
A . By this suit ?
Q. I f  you helped to establish the fraud by your evi-

dence ?
(A  pause).
Q. I f  you helped to establish the fraud by your evij

dence ?,
(A  pause).
Q. Isr that what you m ean '( That you then proposed 

to give him part o f what you would recover! 1 

A. (A fter a pause). Well, I didn’ t think nincl 
about it at that time.

Q. You did not ?
' A . No, sir. I
Q. Let me see, Mr. Taylor ; you took an â ree®JnJ 

that you were to have three-quarters of the pro I
A . Yes, sir.
Q. Didn’t you think about that ?
A . Yes, sir. • er:
Qt Was that your idea of restoring Mr. Hen̂ J  

by reason of a fraud you supposed you ha com , 
on him, that you should make an agree111®11 

to give you three quarters of the procee s 
A . Yes, sir.
Q. Of what ? ,
A . Of the suit; whatever was recovere • ^
Q. If you established the fraud by yo 

Come right down to it, now.

40
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I  A. If anything was recovered, then Mr. Henninger 
wa> to have his share of it.
| Q. One-quarter?
I  A. Yes, sir.
| Q. And yourself three-quarters ?
■A. Yes, sir.
IQ. And was it your evidence to establish the fraud ?
I A. No, not wholly.
; Q. Was it your evidence to tend to establish the 
[fraud ? 10

■  A. You might say so.
I  Q. And wasn’t that the object for which you com- 
[menced that suit ?
I  A. Yes, sir.
• Q. Now, you supposed from what Mr. Little had 

I aid to you that you had acted improperly towards Mr.
I Henninger and that you had committed a fraud on 
I him?
■  A. Yes, sir.
I Q. Why didn’t you restore him to all that you had 20 
[deprived him of ?
1 A. Because I wanted to keep a part o f it myself.
I Q. Well, do you think that’s right ?
I A. Well, in a measure it is right.
I Q. Is it right in any way ?
I A. I don’t know as it is, if you come right down to 
|he facts.
IQ- You were not willing to restore him unless he 
-<i'e -vou three-quarters of all he got ; were you ?
I • I wanted to make the best bargain I could. 30 
IQ- Why? '

I o T r ? Se 1 Wanted t0 £et a11 1 could out of it.
I Q- That’s the way you felt about the suit, is it ?
I A- Yes, sir.
I • en did you change your
P^OUcould out of this suit?
[that fi m t   ̂ °̂Und °n dle âst trial— on the trial when 
pot recover enn'D̂ er SÛ  was brought— that I could

at did not decide your rig lit to recover ? -10



A. Yes, sir.
Q. You were not a party to that suit?
A . That’s the suit I ’m interested in.
Q. Did you appear as a party in interest in thai 

suit ?
A . I appeared as a witness in it.
Q. Did you appear and set up your interest in tha 

suit?
A . No, I was called upon as a witness.

1 0  Q. And you did not disclose it, did you ?
A . No, sir, not then.
Q. I show you here an agreement; it is one, 1  

believe, that was produced before, dated January 29, 
1891, and appearing to be signed by you?

A. Yes, sir.
Q. This is an agreement made between you and ■  

Henninger ? (To the Court.) This one, may pie* 
the Court, is signed by Mr. Taylor; the other one,I 
think,, is signed by Mr. Henninger ; there were two. j 

20 A .  That’ s an agreement I made with Mr. Henninger!
Q. And that was dated the 29th day of Janua*

Q. D o. you recollect where you signed that agree! 
ment. You may, perhaps, tell by the handwritin0l
bue agree ine ut wuu u io»

A .  This is not the agreement I made with enn i 
ger ; it is an agreement I m ad e with Mr. it > j

Q. No, sir, look at it again ; you are mistaken aboJ 
that ; it is with William R. Henninger.

Witness looked over said agreement.

1891 ?
A . Yes, sir.

the agreement who drew it.

By  th e  Court  : 
W ell, do you 
A. W ell, this

only signed by me.

F u r t h e r  Cr o ss  :
Q. Wasn’t there another40
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iou  got one and he got the other. That is the way 
Understand it. It appeared by Mr. Henninger’s 
examination in this case that there were two just 
pctlv alike. One signed by you and one signed by 
him. Well, who signed that one ?
■A. Yes, sir, I signed it. I made an agreement with
Mr. Little by which he was to have a certain part------
(Interrupted.)
By the Court :
Is this agreement made by Mr. Little or with Mr. 

Henninger? You ought to be satisfied with that.
A. Well, I don’t know ; I can’t tell.
Q. Well, just read the first few lines of it and see if 

[that does not satisfy vou ?
■Q. I will read it  t o  y o u ,  “  This agreement made this 
itli day of Jan u ary , A .  D. 1891, between William R. 
penninger, o f  A l l e n t o w n ,  Penn., party o f the first 

and Josiah T a y lo r ,  of the City of Brooklyn, 
Bonty of Kings a n d  S t a te  of New York, party o f the 
■ond part.”  A r e  y o u  s a t i s f i e d  now ? 

r 1 That is an a g r e e m e n t  1 made with Henninger.
J 1 ^°ff I want to ask you where and when did you 
W1 that agreement ?
It That I crnnot tell where I signed it 

F the Court :
The other branch o f  t h e  question was— When was it 

P®d when it bears d a te  ?
P- Mr. Little m a d e  o u t  this agreement and I signed 
I  Jannotte11 when or whether it was signed at the 
► o fth e  face of it  or not; I cannot tell.
L " -V°" take 1 1 10 Allentown, or did you take to 
J  n an agreement like it for Mr. Henninger to

■sign ' r ’ ^ o o k  a n  agreement for Mr. Henninger 

P -  One like this ?

R  Well¡rQll whether it was like this or not. 
1 was produced here and it is the same

F° Mr . Lit t l e. "Wi

10

20

30

ill you please hand it, sir; it 40
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was referred to before and we had both copies.) I 
show you now another paper which I understand to be 
a copy of the one previously shown you, it is signed by 
yourself and Mr. Henninger, is it not ?

A . Yes, sir.
Q. N ow did you take that to Allentown?
A. I cannot say whether I did or not.
Q. Did you take an agreement to Allentown for Mr.] 

Henninger to sign before the Henninger suit against 
10 Heald was commenced ?

A . Yes, sir.
By  t h e  Co u rt  :

Q. Did you take more than one paper for him to sign. 1 
A . I don ’t remember. I left the thing with Mr 

L ittle ; what he told me to do I done.
Q. W as the paper signed there by Henninger before 

the suit was commenced ?
A . Yes, sir.
Q. And was this brought back and the Henningei 

20  suit commenced under your direction ?
A . Yes, sir, under the direction of Mr. Little, ml

attorney.
Q. But you directed him to do it.
A. Yes, sir. f j
Q. Now, when did you make the assignment to 9

Little ? u ' J
A . Soon as I got the assignment from Mr. Hennua

S By M r . Em e r y : Gentlemen, will you producethtj 
30 assignment to Mr. Little by Mr. Taylor ?

Same produced.

By  th e  Co u r t : . | I
When did he first communicate with iienm g ■ I 
By  Mr . Eme r y  : Your Honor asked urn ^  J  

tion and he could not answer exactly. nor said, 
the previous book of the testimony your ^   ̂ J  
“  W hat I want by this witness is the fact ; w ^  J
spoke to Mr. Henninger about this raa ^ raeI 

40 answered, “  It was not until after i r.
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should not succeed with my suit,”  and then your Honor 
ushed him “ How long was that after you commenced 
lour first suit,” and he replied, “  I could not tell you.”
I Q. N o w , this p a p e r throws some lig h t upon i t ;  it 
bust have been b e fo r e  this paper, because this paper 
sets out an alleged agreement between Taylor and 
Heald that th e y  w o u ld  divide between themselves all 
that might be re a lize d  o v e r  and above, &c , (the coun-
sel read from  said p a p e r ) , so that it must have been 
disclosed before th e  signing of this agreement, on the 10  

29th day of J a n u a r y , 1 8 9 1 .
By the Court ' :
I Have you asked M r .  Taylor if his mind is now re- 
ireshed as to th a t f a c t , that is when he first communi- 
cated any k n o w le d g e  o f  this agreement to Mr. Hennin-

r  ?
I A. I did not c o m m u n ic a te  any knowledge of it until 
Kr. Little told m e I c o u ld  not recover on my first suit.
■ Q. Do you re m e m b e r  when that was communicated
jtoyouby M r . L i t t l e  ? - 2 0
I A. I suppose a m o n t h , or two months, or three 
[months after m y  s u it was commenced.
|Q. How long b e fo re  this agreement ?
I A. Well, v e r y  s h o r t l y  before the agreement, as soon
■  1 explained the w h o le  t h i n g  to Mr. Little and when 
r  told llle 1 couId n o t recover; he then said I had 
1 st make some a r r a n g e m e n t  with Henninger, and I 
P e 11 thr°u g h  th e  a d v ic e  of Mr. Little.
IQ. After yo u got this agreement this suit was com-
Benw v Henninger against Heald, and you made an 30
Pdavit on the th ir d  d a y  of February,' 1 8 9 1 ,  did you 
L  8how *vou the original bill in the case of Hen-
R e r  against .H e a l d ?  *

1 0 ^  ’ ^ at *S s% nature-
IA Yes°si ^°U a ŝ nature Purporting to be yours ?

IQ- That is your signature ?
I r e s ,  sir.

idisclosure ^  ° r ^la‘i uffidavit you made no
you, to the Court o f any interest of 40
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yours in this suit o f Henninger’s. Just look at it if 
you wish to.

A . Whatever that bill says is what I got That k 
Mr. Little’s writing.

Q. Yes.
A . X trusted it entirely to him ; I paid vary littla 

attention to it.
Q This is a transaction where you were as com-1 

petent a judge as your lawyer, and you can’t throw it 
1 0  °ff on your lawyer. This suit was under your control 

by virtue of the agreement ?
A. No, sir.
Q. By virtue o f the agreement of Henninger?
A . Yes, sir; but I then had made an agreement 

with Mr. Little, and it was under his control.
Q. W ill you let me see that agreement you made 

with Mr. Little ?

By  Me . L i ttl e  : I havn’t any agreement of 
that kind.

20
Q. Have you the agreement you made with Mr.i 

Little ?
A . No, sir.
Q. Where was it left ?
A . I surrendered it to him when I gave up the suit.I

B y  M e . Eme e y  : Well, we asked for that.
By  Mr. L i ttl e  : I haven’t it among these 

papers and I supposed the papers were all here.1 

By  Me . Eme e y  : I shall have to ask you tol 
30 produce it.

Q. N ow, in this affidavit you say, after making }°ul 
statement as to the arrangement between Heald an 
yourself, that this deponent never supposed he wai 
doing anything wrong or had done anything evi oi 
unjust towards Henninger until he recently claim t« 
have an interest in the proceeds of sale of thesai araj 
or said part thereof. Having learned that sai 
had contracted to sell it or some part of it, w en

40
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surprise said Heald for th e  first tim e  den ied  th a t  th is  
deponent had any interest there in .

By Mr . Lit t l e  : What are you reading from ?
By Mr . Emer y : His affidavit for the original 

bill. (Continuing reading). And repudiated 
his agreement made as hereabove stated. That 
this deponent was advised that said agreement 
was of doubtful validity because when it was 
made this deponent was acting as agent of said 
Henninger. 10

A. Is that the complaint in the su it of me and my 
wife against Henninger?
I Q. No, sir, in your o ther suit.

A. What we call the H enn inger su it ?
Q. What you call your o th e r su it 
A. Well.
Q. Well, was it your o ther suit ?
A. Well, I don’t know about that. The agreement

Nde with Mr. Little—(Interrupted). 20
[ (By the Court :) The question is just as stated, that 
ping jTfur affidavit the question pertains to that.

* '. . >̂ at was read to me and I swore to it, and 
Rat is in that I will back up.

I I S  was U then .TO« d'd not disclose that that 
[ . three-quarters for your benefit ?
L t d ^ h  f s  Lit,tle<iid not pot it in, I suppose.
If« me I let I? h<i t0W me: when 1 employ a lawyer 
r , " 1 let hlm att“ d to it as far as I can.

Whin/wron» toSM ^  m an ^  y 0 "  h ad  DOt d ° ne  80
Kandinden8  a “  ? enmnger> would not you as a 
set it right! 6Ut 01 your lawy er> Offered to . have

M, and jjr t”!''?61 badn1 tdle means to commence a
I Q. i l t l i  0lfered t0  take » i t .
»joa supposed0! ^ “1 d° ing right by Mr- Henninger,
^  d™ng him a w ro n g  ? d ° In g  h im  a  'v r o n g ,  or had

b.v myself at the same^ime.ngbt by b im  a«d do right
40
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Q. W ell, would it be doing right to take yourself 
three-quarters of the proceeds of the sale?

A. I wasn’ t to take three-quarters.
Q. By your agreement with Mr. Henninger yoa 

were ?
A . But Mr. Little had to have a part of that.
Q. But as to Henninger I mean ?
A. The proceeds were to be divided between Little, 

Henninger and myself.
Q. H o w  was it right for you to take a half, even, if, 

as y o u  say,'you really thought you had been doing him 
a wrong ?

A . I didn’t think I had been doing him a wrong. I 
Q. You did not think so, by anything you had beeu|

doing ?
A . Ho, sir.

By  M r . Eme r y  : There was an agreement re-
ferred to an agreement or reassignment or some-
thing of that kind, referred to on page 26. 1 

20 would like to see the paper you call a surrender,
dated the 14th day of April.

Mr. Little looks for same, but cannot find it.

Q. The question I wante d to ask in reference to thj 
agreement, which is on page 26 of Book 1 of the rfj 
mony, and purports to be signed by Stephen >-I 
Little and John L. Taylor, signed and seaie ^  
H. Little in the presence of J. Taylor. 1
quire whether he was subscribing w> J

30  Little’s signature. D o you recollect ?
A . I do not. „

By  M r . Emer y  : When you get that 
have to ask the question about that ag

Cr o ss -Ex a min e d  by Mr. Barker.

Q. D o you know Asa Hall ?
A . I am not sure whether I do or 
Q. W hy are you not certain ?

40
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I  A. There is a man in Mr. Heald’s office by the name 
of Hall that I had seen occasionally. ..
IQ. You knew him by sight ?
I  A. Yes, sir, by sight.
I Q. An elderly man with gray hair ?
■ A. Yes, sir.
I Q. Do you remember an occasion, about the month 
of August, 1890, in Mr. Heald’s office, when he told 
you that he had sold a part of this property to the 
railroad company ? 2$
I  A, No, sir.
IQ. Do you remember his telling you of the sale to 
phe railroad company of a part of his property for about 
12,700 ?
I  A. No, sir.
|Q. You don’t remember of his telling you of the 
sale at all ? . , \
I A. He told me he was about making a sale.
IQ. Who to?

A. To the ra ilroa d  c o m p a n y .
Q. That was about August, 1890 ?
A. It was just before I commenced the suit.
Q. Just before you commenced the Taylor suit ?
A. Yes, sir. •

-Qyoyon remember regretting to him that you had 
kept up your agency of that property or done any- 

ping more about it ? J
A- No, sir.

i' t nd thls 111 the Presence of Mr. Hall ?
A- No, sir.

^ h lC ,| r!!nC"!l,6r’ that conversation, telling
¿ 7 L  i  ’ *’"*  he ouSht t0  P*y the note that Hen llac* given you ?

A. No, sir.

\ y 6 you sure You did not say that«1 es, sir. J

askingyoU ^ ° 1.1 don’ t you remember his
| A t  sir ° Uglht t 0  W  n o t e  ?

t Didn’t you tell him that Henninger had refused
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to pay the note because Heald, at the time of the sale,] 
had let Henninger know that he was paying you com-! 
missions and that therefore Henninger had refused to 
pay the note ?

A . Ho, sir.
Q. Did anything of that kind take place?
A . Never.
Q. Ho conversation in reference to Henninger’spay! 

ing that note \
1 0  A . Ho, sir.

Q. Hone at all with Mr. Heald ?
A . Ho, sir.

By  M r . L i t t l e  : I offer next a deed of Dupuyj 
to Henninger. It has already been used and has 
been marked. It is dated the 19th of Decem-
ber, ’ 89, and is for the property spoken of as the 
Blanchard farm.

20

30

Hext, a certified copy of a deed from Dupuy 
to Charles E. Heald, 14th day of June, 1890,
the consideration being valuable considerations!
and $1. Marked E 7. I

The next, a deed from Blanchard to Dupuy, 
dated 22d day of December, 1888. Mar fll

rhe next is from Thomas Jardine to Thl 
rt Reading R. R-, dated 30th day o P1 > j
>1, for $12,000, conveying the salt meat |
mowledged the 20th day of April, 189, m  
•ded May 13, 1891. Marked E 9. 1
rhe next is deed from Thomas Ja 
irdon Chambers, dared the 30th day o ’
H. Marked Exhibit E 10. , Ml,
Hext is a notice of Its Ven̂ m  L  0f| 
said against Jardine on the » 
lgust, 1890. Marked Exhibit, E1L A
Hext is notice of lis pendens 
90. Marked E H i- Heald, ]
Hext, Us pendens in Henninger g 
: of April, 1891. Marked E U.40
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By Mb . Eme r y : I object to the relevancy of 
those. The question o f  their disability can be 
reserved until the argument.

By Me . Lit t l e  : Next is a certified copy of a 
mortgage made by Abraham D. Dupuy to Leon 
Blanchard, dated December 22d, 1888. Marked 
E. 13.

By Mr . Emer y : I wish also to make objection 
to the admission of the Us pendens in the Heald 
suit, based upon the ground that Us jpendens is 
not noticed unless it is also offered to show that 
a subpoena was issued in a suit, and where the 
defendant is a non-resident it does not become a 
In pendens until the return o f the order of pub-
lication, which was not until the 15th of June., 
That a Us pendens cannot be offered as an inde-
pendent paper, but he must offer the proceed-
ings in the suit, the bill itself and the proceed-
ings in the suit.

By Mr . Lit t l e  : I am going to do so. Now,
I offer the proceedings in the case of Charles E. 
Heald v. Thomas Jardine and others'. I offer 
the bill filed by Edward S. Savage, the solicitor 
of the complainant, on the 14th o f August,
1890. My impression is there was no other pro-
ceeding upon that b ill; but immediately after-
wards, the next day, a bill was filed by Charles 

• Heald v. Thomas Jardine and others, which 
I suppose was intended to be a substitute for the 
other proceedings. I offer the bill and answer
0 t e Jardines and all the proceedings of that 
case.

By Mr . Emer y : That bill,-as I understand it, 
was dismissed.

Y Mr . Lit t l e  : If the evidence is on file that 
r 8 taken in that case, I shall offer the evi- 
ence. I don’t know but what it will be well to
' ,G a °t it made by the stenographer and 

pit on file. °  r

also offer a certified copy of an order made

10

20

30

40
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20

30

b j  consent, in that case, on the 22d day ofl 
April, 1892.

By  M r . Emery  : I object to all these plead-
ings on the part of the defendant, the Port! 
Reading Railroad Company and Gordon Cham-1 
bers, because they were not parties to that suit, 
and they cannot be admissible as evidence or 
anything else against them, in either of those 
cases. On behalf of the Port Reading Railroad 
Company and Mr. Chambers I object to the ad-
missibility of the record proceedings in this 
suit, because they are proceedings to which the] 
are not parties.

B y  M r . Parke r  : The same objection is take« 
throughout by Ferdinand E. Canda.

By  Mr . L i tt le  : I offer next the proceedings 
in the case of Henninger v. Heald, bill filed 
March 18, 1891, including the opinion of your 
Honor, filed April 24, 1893. I offer the pro-
ceedings of the supplemental bill of Wilton ■  
Henninger, complainant, v. Charles E. Healc, 
Thomas Jardine and others, bill filed October , 
1891 And I offer the bond of indemnity i°,n 
Jardine to the Port Reading Railroad Compaul 
Marked E 14.

Next I offer the agreement between > > 4  
R. Henninger and Stephen H. Little, da *■ 
27th day of April, 1892, by which an i» e J  
this matter is transferred to him’ . , bear| 
which be agreed to prosecute the sui 
the expenses of the prosecution, c.

Marked E 15.

40
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William R . H e n n in g e r , sworn for complain-
ant.
Recalled f or  f u r t h e r  dir ec t  e x a min a t io n  b y  M r . 
I Ltitl e :
IQ. You stated you had conveyed an interest in this 
controversy to Stephen H. Little. Look at this paper 
and see if that is your handwriting ?
A. Yes, sir; that is my handwriting.

IQ. Who is J. M. Burn ?
I A. A neighbor of mine.
IQ. Where does he live \
I A. Allentown, Pennsylvania. He is a next-door 
leighhor of mine.
IQ. That is your signature, to this, is it ?
I A. Yes, sir.

[Cross-Examinat ion by  Mr . Eme r y  :

Q. Where did you sign this agreement, Mr. Hen- o q  
linger?
I A. In my residence.
I Q. That is, in Pennsylvania ?
I A. Yes, sir.
I Q. When ? -
I A. I don’t remember the date.
I Q. Well, with reference to the date of it, was it 
»bout that time ?
I  A. I don’t remember whether it was the same date 
lor hot.
IQ- Had you had any conversation with Mr. Stephen 
r  before signing it— before signing the agree-

30

* an(l Mr. Little, Sr., and Mr. Little, Jr., were 
L ln" matter over in his office in Morristown.
I s- In your presence ?
I A. We three were together.
I When ?
I A-1 don’t remember.
I With reference to the other suit ? ^
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A. No, sir ; in reference to that agreement.
Q. N o ; 1 meant when was it with reference to thJ 

time that you were here on the other suit, on the 13« 
of April, 1892, when the trial of this suit took place] 
N ow, when was the conversation between you and Mr, 
Little, Sr., and Mr. Little, Jr., in reference to thafl 
time ?

A. In reference to that trial ?
Q. Yes.
A . On the 13th you say I was here.
Q. On the 13th of April, 1892, you were here.
A . On the 14th I wasn’ t here, and on the 15th 0 

came back again, and from here I went to Morristown.] 
Q. And there you had the talk ?
A . Yes, sir; in Mr. Little’s office in the bank; in 

his office I guess it was.
Q. W ell, Morristown?
A . Yes, sir.
Q. In reference to what matter relating to an as-

signment of your interest did you have a talk about
them ; what was then the condition of your interest
in this suit ? '

A . W hy, I left the whole matter to Mr. Little.
Q. For what purpose ?
B y  M r . L i t t l e , Senior  : To me ?
A . Senior ; yes, sir.
Q. The whole matter of what ?
A . To draw up an agreement of what he consi eie

just between myself and Mr. Little, Jr.
Q. W ell, at that time Mr. Taylor had a three-quafl 

ter interest in the suit, didn’ t he, or half interest I 
A . W ell, I don ’ t remember whether the agreeraej 

was cancelled or not already then ; I don t rememo* 
Q. W as Mr. Taylor there?
A . Mr. Taylor was not there. . J
Q. Did you ever say anything to Mr. ^

cancelling his agreement ? , . r didn’t
A . I didn’ t see him after I left court here, 1 *<«■

see him since until I saw him again on this trial.

40



151

[ q yo u never had any talk with him or communi- 
cation about cancelling his agreement ?
■A. No, sir; never.
I q_ And you left it with them to fix up such agree- 
jment as they thought just about it ?
[ A. As to this p r e s e n t  trial ? Oh, no.
IQ . As to f our  c la im  ? ' f  1. ' K

A. Oh, no. T h e  understanding was this : That 
[Hr. Little should d r a w  up an agreement of what he 
considered just a n d  a n  agreement that the Court would io  
lcept, and to  f o r w a r d  that agreement to me, which 

d, requesting m e  to show it to an attorney, or 
Bther, he w rote in  th is  way, to show it to my friends 
■order to ascerta in  whether they considered it a just 
agreement or n o t ; a n d  I should do as I pleased about 
toning it. I w en t a n d  showed it to my father, and I 
[also showed it to  a n  attorney-at-law of Allentown.

Q. When was th is  ?
A. This was—the date I could not tell you. n I f I 

|d anything to refer to I could tell you. 20

[Q. I asked you if you could remember.
A. No, sir; I don’t remember the date.

•̂Direct Examinat io n  by  M r . Ll l t l e .

|Q. Aou came here on the 15th and there was no- 
lody here ?
|A. On the 15th th e  C o u r t  had adjourned and there 
|as nobody here.
j} ' D°y°u re m e m b e r  what time you went to Mor-
H°'vn> what day of the week it was ? 30

¡T I do nofc r e m e m b e r  the day of the week.
i 'd Ar° u see S t e p h e n  H. Little on that day, do 

pou know ? J

I ̂  I saw him in the eveniner 
IQ. How?

_Iguess y ou  sent f o r  him, didn’t you ? 'Yes, you 
■ok r im, and we talked about the matter in the

I . t° a»reement was signed ?
No, sir.

4:0
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Q. That matter was left with me to draw the agreJ 
ment ?

A . Yes, sir ; altogether.
Q. Have you the letter spoken of by them?
A. I had the letter here, but I left it hereandldonl 

know what became of it.

B y  M r . L i ttl e  : Do you gentlemen want 
the letter ? I have a copy of it here. Itistkq 
letter that accompanied the surrender. I have] 
no objection to your seeing it. it is the letter 
which accompanied the surrender and the agree!
m e n t.

By  M r . Eme r y  : Is this the original letter?
By  M r . L i ttl e  : Ho, sir ; it is a copy 1 made 

from the original. I have a press copy of the 
original here, if you wish it, in my letter-book. 1

B y  M r . Eme r y  : Your statement that you sen! 
this will be sufficient.

By  M r  Li tt le  : It is dated the 3d day of 
^  May. I will read it. (Did so.) I offer it in

evidence.
Marked E. 16.

S tep h en  H . L itt le , sworn for complainant:

D ir e c t  Ex a mia t io n  b y  Mr . Lit t l e  :

Q. Is that your signature? (Handing witness a 
paper.)

A . It is.
Q. Made at the time it bears date ?
A . That I cannot state; but about that time.
Q. 2 2d day of April ?
A . About that time.

Cr o s s -Ex a min a t io n  b y  Mr . Eme r y  :
Q. This is an agreement for a half interest, that 1  

with certain qualifications ?
40
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■A I don’t recollect the terms of the agreement.
You have it there.
|Q. You don’t recollect ?
I A. No, sir.
IQ. What were the terms of the other; about the 
proportion you were to take from Mr. Taylor ?
I  A. I have no definite recollection of th at; but he 
said I was to have five-twelfths of the part he was to 
receive.

Q. Was there any agreement in writing ?
|A. There was an agreement in writing which I sup-
posed my father had. ..
|Q. Five-twelfths of three-quarters ?
I A. I don’t state that as my recollection; but Mr. 
laylor so informed me. I have no recollection about 
fc definitely.
IQ. This increased the amount to one-half ?

A. I don’t know, sir; you have the letter.
| Q. Well, after this arrangement was made, what 
tout Mr. Taylor ? Was this agreement made after 
to talk with Mr. Taylor ?
A. Yes, sir.

JQ. What about Mr. Taylor’s rights as to which you 
[we only to have five-twelfths ?

A. Five twelfths did not relate to this present agree-
ment.
I t  I know that; but you were only to have five- 
Pelfths of what he was to get before, and now you 
H henninger arranged for a division upon the 
N>of one-half each; and I asked what was said about 
[Hr. Taylor?
L If you will state your question more definitely 
11 answer it.

• j *Want to know what conversation was had with 
1 1 01 ax)Ut his interest in the suit ? 
jk  cannot recollect the conversation that took 
Hr T T 11 WaS PlainlY understood between me and 
ter'vhue°v t ^  n° ûr^ er interest in the mat-

10
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40



Q- What about getting Mr. Taylor’s assistance in 
this suit ; was there anything said about that?

A . Mr. Taylor agreed to render his assistance in thi 
suit.

Q. For what consideration ?
A . N o definite consideration whatever. I think m 

has been paid his fees the same as any witness.
Q. W hat indefinite consideration, then ?
A. None whatever, except his fees.

10 Q. W hat was said about that ?
A . Mr. Taylor said he would very much rather Mr. 

Henninger or anybody else should get what was in 
this property than that Mr. Heald should have an« 
portion of it.

R e -D i r e c t  E x a m i n a t i o n  b y  Mr . Lit t l e  ;
Q. You said he would render any assistance; were 

any papers or exhibits in his possession or under bia 
control ?

20 A . I think the letters, exhibits, etc., were in !■ 
possession, as his attorney.

Q. W ere they his or not ?
A. Yes, sir.
Q. And in his control. And in reference to his A  

sistance, did it relate to anything more than his co* 
ing here as a witness ?

A . None whatever.

E d w a r d  S . S a v a g e ,  sworn for complainant, j

^  D ir e c t  E x a m in a t io n  b y  Mr . Lit t l e  :

Q. You are a practising lawyer ?
A . Yes, sir.
Q. In this State and New York?
A. Yes, sir ; both.
Q. You live where ?
A. I live in the township of Wood bridge  ̂ I
Q. Were you ever the attorney for Mr. U
A. Yes, sir.

40 Q. In what matter particularly ?
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A. I was employed to procure an adjournment o f a 
(foreclosure sale. I bad had some other business with
pm.
|Q. At the Sheriff’s sale of this McCoy place ?
■A. Yes, sir.

Q. You appeared there as Mr. Heald’s attorney ; he 
iasn’t there, was he ?
[A. No, sir.
Q. Did you succeed in obtaining an adjournment ?
A. Not in obtaining an adjournment, no, sir. 10
Q. Why did you consent to the sale going on with-

out having it adjourned ?
■ A. I consented to the sale going on under an agree-
ment with the attorney of Mr. Jardine.

Q. Will you tell what that agreement was ?

Mr . Eme r y  : One m om ent; I will just enter 
an objection here on the part of the Port Read-
ing Railroad Company to any evidence as to this 
transaction, as affecting them, and their pur-
chases under the Sheriff’s deed. 20

Mr . P a r k e r  : And I make the same objection 
for my clients.

iQ. I don’t want to take up time unnecessarily. You 
led a bill at that time?
A. Yes, sir.
Q. Infavor of Charles E. Heald, against Jardine ?
A. Yes, sir.
¡Q- To enforce some agreement made at the Sheriff’s 
ŵith them?

A. Yes, sir.
*j' Yo" t h a t  bill, didn’t vou ?
J 'I dlw °“e bill, yes, I th iik  I did.

1 you set out the agreement in that bill ?
Mr . Eme r y  : I object to that.

* State the agreement ?
^ M - e o t  tell whether I set out the agree- 

lapsed 6 1 01 no1" a^ er three or four years have

30
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Q. W ell, state the agreement?
A. The agreement, substantially, as I recollect |

is this-------
Objected to.

Q. Proceed.
A . That Mr. Schaefer represented that he had been 

ill and was in feeble health, and that that was the first 
day that he had been away from home, was anxious td 

1 0  have this matter disposed of, and not be brought up J 
New Brunswick again, that his clients were willing«

. accept the amount due upon their mortgage, thatthi 
did not want the property, and that if I would not* 
sist upon my right o f adjournment, but allow the prop-
erty to be struck off, and be bought by Thomas Jafl 
dine, one of the complainants, he would agree t a 
Mr. Heald might at any time within thirty days redeem 
the property for the amount due upon the decree, in-
cluding Sheriff’ s costs. That agreement was no« 

20 writing, but I  started to write it, and discussed it, a| 
we understood it, and it was left without bemg stgneJj 

Q. Was the property sold ?
A. The property was sold.
Q. For what price ?

Q. Was there any understanding between you asj
its being sold for any less sum ?

A. The understanding was that it sho ^  «  
for $4,000. That that was a t e , J

30 property, and would save Sher ^  ^  on t|J
to redeem it we were to pay hundred dollars]
mortgage, which was some n y oc directioj

Q W as there any reason given as to the 1

to make the deed ?
A. Yes, sir.
Q. To whom ? Jardine, beca*
A . It was to be made to with him, and C

his sister was equally 
was in Europe at the time of re 

O W as that the only reason :40
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■A. Yes, sir.
| q . Wasn’t it more convenient ?
| A Yes, sir ; that was the reason, Mr. Jardine was 
¡tiiere in Rahway, his sister was absent, and they were 
ill three parties complainant to the bill. The mort- 
L e belonged to all three of them, and it was 
suggested I think, either by Mr. Schaefer or myself 
that Thomas Jardine should buy the property in and 
take the title, the agreement was substantially made 
with him ; his brother was present at the time. 1 0

IQ. Did you or Mr. Heald make a tender of the 
money I
| A. Yes, sir.
IQ. Within the thirty days ?
| A. Yes, sir.
IQ. And demanded the deed ?

A. Yes, sir.
Q. And did not receive it ?
A. No, sir.

20
Cross-Examinat io n by  Mr . Eme r y  :

I  Q. Do you recollect what was the day o f the sale ?
I  A. I could not recollect the date, Mr. Emery, it 
Iras in August, and my recollection of it is that it was 
I  very warm dav.
I  Q. I will ask you to be allowed to look, at the 
Ŝheriff’s deed ?
I A. It was July or August, it was an excessively hot 
lay, I know.

I  Q. I have here a copy of the deed. The Sheriff’s 30 
jGGd recites that it was on Wednesday, the 16th day 
|of July.
I A. That is probably correct.
IQ- Then thirty days would have expired about the 
r  13th ^gust or 15th of August ?
I A. Yes, sir.
IQ- Now, before that time had you made an agree-
I ment to sed the property ?
| 1- Yes, sir.

Q- In writing 1 0 40
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Q. Yes, sir.
Q. To whom ?
A . El wood Byers.
Q. For what price ?
A . $300 an acre, I think, or $5,600, it was about 

$5,600, I am not sure about the exact sura.

Objected to.
Me . Emer y  : It shows the circumstances of 

tender within thirty days and the circumstance« 
1 0  at that time.

M r . Li tt le  : This is a matter of defense, it is] 
so set up.

Objection overruled.

Q. I show you here an agreement bearing date the 
8th day of August purporting to be signed by yoursell 
and Mr. Elwood Byers ?

A . I will say in explanation of that that Mr. Heald 
was away and had left instructions with me in regari 
to redeem this property, and I had expected to redeem 
it, and take title to Mr. Heald. Mr. Byers came toj 
me at the bank at Rahway, and asked me if I ownei 
the salt meadow and described it. I said I controlled 
it ; he said will you sell i t ; I told him yes, and we 
agreed upon the price, $5,400, and he paid $50,

Q. That was for the sale of the salt meadow porj 
tion ?

A . Yes, sir, he paid $50, and 1 gave him an.agree! 
ment, executed it in writing, and this is a copy, tlIU 

o q  that day I informed Mr. Jardine that I had sold it an« 
that we would redeem.

Q. Was it on the face of having made this bargaj 
that you gave Mr. Jardine notice that you wou 
deem ?

A. Yes, sir. . . J
Q. A t the time of the making this bargain ^

Beyers for the sale of the property, did you ’ 
had you heard that Mr. H enninger claim aD̂ 
est in this property as against Mr. Heal

A. I never had heard of Henninger.
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|q Did you know, or did you have any information 
I t  Mr. Heald was not the owner of the property 
fcbject to the foreclosure sale ?
|A. I supposed Mr. Heald was the owner o f the 
property, free and clear of encumbrances, except the 
%unt due upon that mortgage ; he so represented it 

me.
|q . That contract you gave, or option to Mr. Byers 
■as within a certain time to purchase it ?

A. Yes, sir.
IQ. On or before the 15th ?
■A. Yes, sir. ¡¡Mr. Byers within that time called 
■pon me to carry out that agreement, and I told Mr. 
lyers all the facts and circumstances that were in my 
possession, and that I was not able to give him the 
led, and that Air. Heald would be back in a short 
fee, and that as soon as Mr. Heald came back it 
■ould be straightened out. I had done all I could to 
[perfect title in Heald’s absence.
IQ. He offered to pay the balance o f the purchase on 
%ey and asked for a deed ?
[A. Yes, sir, he tendered it.
IQ. That portion related only to what is called the 
pit meadow tract ?
[A. Yes, sir.
IQ. And that was only a portion of what was called 
|tie McCoy farm ?
|A. Yes, sir.
IQ. How many acres did the salt meadow and low- 
Ns include ?
I A. About 18 acres.
Q. How much was there in the upland ?

| A. Fifty or 60. 4 S R I

| ■ ôw, before the expiration of the option, did you 
P ^ tesell the balance? | <

p te lc^ 0̂ ^ 0 ^a ânce>but as to the exact
P  Hen nn°̂  ̂ ’• ^ WaS ^e ôre the commencement of 
fce laivc^61, ^   ̂am under the impression that 
r  1116 suit had been commenced— I had com-

30

40
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menced a suit for Heald against Jardine before the con-
tract was made to sell the upland.

Q. Mr. Heald afterwards ratified that agreement.' I 
A . Yes, sir.
Q. I mean the agreement to sell the salt meadow land 

to Mr. Byers ?
A . Yes, sir.

R e - D i r e c t  b y  M r . L i t t l e  :
10 Q. You say he made a tender to you ?

A. N o, sir, he tendered himself willing to, but I sail 
a tender was not necessary. I said I would do all I 
could do that was in my power. I waived a formal 
tender.

C r o s s - E x a m i n a t i o n  b y  M r . P a r k e r  :
Q. W hile Mr. Savage is upon the stand I would liktl 

to prove the contract of sale, unless it is objected to.l

Objected to.
20

T h om a s R - S ch ae fer , sworn for the complaml 
ant.

D i r e c t - E x a m i n a t i o n  b y  Mr . L i t t l e  :
Q. You are a counsellor-at-law ?
A . Yes, sir. . , J
Q. W ere you the counsel for the Jardines mt sfl

30 brought by Heald ? I
A . Yes, sir.
Q. You filed the answer, didn’t you ?
A. In the suit brought by Heald ?
Q. Yes, brought by Heald against Jardine
A. Yes, sir.
Q. Y ou filed their answer didn’t you
A . Yes, sir. , - i hef0re the]
Q . And appeared for them on e ■

Y ice Chancellor ?
40 A . Yes, sir.
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IQ. Are vou still their attorney and counsel ?
■A. Yes, sir.
IQ. Did you draw that bond of indemnity that has 
been offered here ?
I A. I drew it, sir; subject to such alterations as were 
made by the company.
IQ. Did you draw the deeds to Byers or to the 
Railroad Company ?
I A. They were all prepared in my office.
IQ. Do you remember when those deeds were de- j q  
Ivered \
■ A. No, sir.
| Q. Or when the agreement of sale was consummated?
■ A. I cannot give the date, sir; they were all de-
livered, and the agreement and the papers were all de-
livered in my office.
I Q. Before those deeds were delivered, had you any 
inowledge of a suit brought by Henninger against 
Eeald?

A. I had a knowledge------  ' . on

Mr . Eme r y  and M r . P a r k e r , each on behalf 
of their clients objected to this testimony.

Objection overruled.

|A- I had knowledge sir, o f such a su it; either 
living commenced, or was about to be commenced, I 
|.!;lk about the time, or just before the time that the 
Pm the case was filed. I can’t say that it was about 
pt time. I think it was just before the bill was
I / ’. Ut *ba(̂  knowledge that such suit was in con- 
pplation.
IQ. Do you remember meeting me in New York 
fatter part of April, of that year ?

o f f i c e S " 1’ r meeting / ou in N ew  Y o rk ’
Bblvin a i ’ °  ̂ Your son’ Broadway. Pro 
I q DjdPr\ you may be right about that.
Ill in u*11 1 at that time show you a copy of tl 
[from it ? enninoer against Heald, and read to y<

IYou did. sir whenever it was.

30

40
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M r . P a r k e r  : You refer to the first bill? 
M r . L i t t l e  : Yes, sir.

Q. Can you fix the time when that was ?
A . I cannot fix the time, but I feel very sure it was 

before the bill was filed ; it was prepared and a por-
tion of it was read to me.

Q. The bill was filed on the 30th of March?
A. Well, sir ; I don ’t think the bill had been filed at 

the time I met you in Mr. Little’s office.
Q. Have you a letter o f mine to you which I asked 

you to produce here ?
A . I have, sir. (Producing it).
Q. That letter is dated on the 7th day of May?
A. Yes, sir.
Q. Does it not refer to the Henninger suit?

M r . E m e r y  : May 7th, 1891 ?
M r . L i t t l e  : Yes, sir; May 7th, 1891.

20 Q. Does it not refer directly to the Henninger suit! 
just look at the closing portion of it ?

A . Yes, sir ; it does. His name at least is mentioned
in the letter.

Q. N ow look at that letter of yours to me, dated 
April 29th, and tell me what suit is referred to there, 
does not that refer to the Henninger suit. Had I an* 
other suit than the Henninger suit which you knew on 

A . Yes, sir ; there was the Taylor suit.
Q. -I didn’ t have that ?

30 A. Y ou asked if there was any other suit ?
Q. You referred to my side ?
A . I  referred to here in the postscript 

either by Mr. Stephen Little or by yourself.
Q. Had you known me in connection

other suit ? , Tavlor!
A . No, sir ; you had no connection w:itht e ^  i

suit, certainly not. I don’ t question a a njjoned 
about the Henninger claim, about the time i n 
in these letters, and about the time o 11°

nth any!

40
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Either immediately before or about the time of its 
filing.

Me . Lit t l e : I offer these letters upon the 
question of notice.

Objected to.

I Q. The bond of indemnity that you drew is a very 
Iroadone; it indemnifies Jardine not only against the 
[Heald suit, but any and all suits at law or equity now 
[pending or which may be brought against them or 
hither of them ?
I A. Yes, sir.
I Q. Didn’t you draw that with reference to the 
Henninger claim ?

Objected to.

Q. That is all.

The Court  : Any questions, gentlemen ?
Mr . Lit t l e : In regard to the surrender 

which cannot be found, there is something very 
mysterious about i t ; I had it in my hand this 
morning, but now I cannot find it. I sent 
the surrender just as the letter stated.

Co mpl ainant  Re st s.

Mr . Eme r y : Perhaps at this time I would 
1 e to put in the formal offers so as to show the 
c in of title. Now the deed from Henninger 30 
to McCoy, dated December 19, 1889, for the 

anchard farm, I understand has been put in.

Mcclv a deed fr° m Hennin£ er and w ife to

Mr . Lit t l e : To Dupuy, you mean ?
Mr . Eme r y : Yes, sir. Then a deed from  
m y  to Henninger for the Blanchard farm in 

d J ’ yo“ lave put in, but I offer them in evi- 
ce. Then I offer a certified copy o f a deed 

ecember 22nd, 1889, from William R.
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Henninger and wife to Josiah Henninger for] 
the Blanchard property, marked Exhibit 3 Prl 
I now offer the foreclosure bill and proceeding! 
in the suit o f Thomas Jardine and other! 
against Anson B. Moore and wife and William 
R. Henninger and wife, filed November 23rdJ
1889, and also the proceedings in that suit, 
eluding the final decree, filed May 21st, 1891 
The execution tested June 4th, 1890, returnable 
October term with the Sheriff’s report of sale] 
filed July 17, 1890, confirmed on July 29
1890, And I also offer a deed from the Sheriff] 
of Middlesex County to Thomas Jardine for 
premises described in the bill to foreclose, dated! 
July 29, 1890, and recorded August 1st, 1890J 
marked Exhibit 4 Pr. Also the deed of 
Thomas Jardine to the Port Reading Railroad 
Company, dated April 80, 1891, for a portionj 
the tract, the salt meadow, dated April
1891, recorded May 14th, 1891, in Middles« 
County, marked Exhibit 5 Pr. Also a deedl 
of the same date from Thomas Jardine to C  
don Chambers for the uplands, that is also ■  
corded May 14, 1891. Marked Exhibit 6 r 
I also offered the original mortgage of Anson 
Moore to Thomas Jardine and others, upj
which the foreclosure proceedings were fount
dated August 4th, 1886. Recorded •August j  
1886, in Middlesex County, and the bo ' j  
eompanying the same, together wi SJ
ment of this mortgage, bearing r
1891, and recorded on the 14th of May,

Said papers were marked as follows.

The mortgage, Exhibit 7 Pr.
The Bond, Exhibit 8 Pr.
The Assignment Exhibit 9 Pr  ̂ £ Heai 
Also the conveyance from the salt

and wife to Gordon Cham er ^  J  
meadow tract for the use o
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pany, dated April 26, 1892, recorded M ay 17,
1892, marked Exhibit 10 Pr.

Also I offer the license from  the Board o f 
Freeholders of Middlesex County to  the P o rt  
Reading Railroad Company for the construction 
of a dock upon the premises. Marked Exhibit 
11 Pr.

Mb . P a r k e r  : Mr. Little asked me for som e 
letters; I find one which I now hand over to 
him dated June 11th, 1891. 10

Mr . Li t t l e : I also want the one o f  June 
27th.

Mr . P a r k e r  : I don’ t rem em ber the other 
one, but Mr. Little says he sent it.

Mr. Little then read said letters.
Mr . Eme r y  : I offer also in order to show 

the location of the line o f the railroad com pany 
over this particular point the articles o f associa-
tion of the Port Reading R ailroad Com pany, a 
copy of them filed N ovem ber 5th, 1890. M arked 20 
Exhibit 12 Pr.

Also a certified copy o f a survey o f  their 
route and location, filed N ovem ber 8th, 1890. 
Marked Exhibit 13 Pr.

Also a certified copy o f the location o f their 
terminal properties and tracks over this m eadow  
property, filed December 10th ,' 1890. M arked 
Exhibit 14 Pr.

30
I on L. B la n c h a r d  sworn for the defendant.

p t T  Ex a m i n a t i o n  b y  M r . P a r k e r .
■Q- You live in Newark ?
I  A. Yes, sir.

IJ ^ a t was your business in 1888 ?
L , ri^nk J was president o f  the International 
pster Company of New York.
L id you own a place in Pennsylvania know n as 
fflanchard place ? 40
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A . I did.
Q. D o you  know Charles E. Heald ?
A . Yes, sir.
Q. W hat was his business ?
A . I think he was in the real estate business.
Q. A s  agent ?
A . A s agent.
Q. D id  you negotiate with him as such agent fori 

sale through him o f the Blanchard place in Pennsylf 
nia ?

A . I cannot recollect whether it was through Ml 
H eald or not.

Q. T o  refresh your recollection I produce a letl 
dated D ecem ber 2, 1888 ; is that your signature? I 

A . Y es, sir.
By  M e . P a r k e r  : This is addressed to Chan 

E. Heald, Esq. I will read it. (Did so.) I

Q. D id you  write that letter ?
A . I  did.
Q. A re  those statements true in that letter?
A . Y es, sir ; in every respect.

B y  Mr . L i t t l e  : I object to that letter. I

Q. These statements were true as contained in 9
letter ?

A . Y es, sir.
By  M r . P a r k e r  : I offer that letter m ■  

dence as part o f the negotiations for sale. 
M arked Exhibit H I.
B y  M r . L i t t l e  : I object to it.

Q. W as this a part o f the negotiations of thesal 

that place ?

Q. (H anding witness a paper.) Is this the agreej 

for  the sale o f the Blanchard place
A . Yes, sir. letter

By  t h e  C o u r t  : The c o m p e t e n c y  ^  T  
offered and marked as Exhib40
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termined by me hereafter. For the present it 
may be admitted and marked, subject to  Mr.

I Little’s objection.

h  It is placed at the sum o f $8,500. W as that the 
¡it of the negotiations between you  and Mr. H eald ? 
¡A. To the best of my recollection, yes.

you ask more ?
|. No, sir.
b. In the beginning o f the negotiations ?

No, sir.

By Me . P a r k e r  : I ask that this paper, w hich 
is dated December 17th, 1888, be m arked as an 
exhibit.

Do you remember whether you  and Mr. H eald 
l*t up to see the place before the execution o f  that 
ler?
|A. I don’t remember taking him there.

By Mr . P a r k e r  : I will read this paper and 
offer it in evidence. (Counsel read same.)

Marked Exhibit H2.
By Mr . L i t t l e  : O f course, m y objection  

stands with this as well as the other, as incom -
petent and irrelevant.

By t h e  C o u r t  : Certainly.

0 you remember whether you  executed any 
or don t you remember the particulars o f  the

I  i ̂ on t ^member the particulars o f it. 
t L Cally0Ur aUention> however, to a bill o f  sale 
f® y you to Mary Pratt, o f the goods and chat- 
4  ® loned in this paper, which reads as fo llow s :
I t certain lot of goods and chattels ”  (Counsel 

13a * t !  tbe ^eed that you made, dated the
L L ° u  eCember’ 1888> t0 Mary  P ratt, o f  the, 

c attels that you con veyed ; and you  con-
311 to Abram B. Dupuy, at her request ?

10
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■Tas, sir.
40
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B y  M r . P a r k e r  : 1 will offer that in evidence! 
an d  ask  th a t  i t  be m arked  Exhibit H3.

By  M r . L i t t l e  : The same objection.

Cro ss -Ex a min e d  b y  Mr . Litt l e  :

Q. D id  you convey this property under the agr 
ment to  M ary Pratt ?

A . The goods and chattels I did.
Q. Did you  convey the real estate to Mary Prattll 

10 A . N o, sir.
Q. W hom  did you  convey it to ?
A . I  think it vvas Dupuy.
Q. W h o was D upuy ?
A . I  d on ’ t know , sir.
Q. H ave you  ever seen him ?
A . I never saw him.
Q. W hose handwriting is this agreement in 2 
A . I could not say.
Q. I will read a portion of this to you : “ Party* 

20 the first part further agrees to loan to the party of ■  
second part * *  * $3,000 for three years.” Dij
you make a loan o f  that kind ?

A . 1 think so.
Q. H ow , was it in cash ?
A . Yes, sir ; if it was made.
Q. T aking as security therefor a bond and mortgagj

fo r  $3,500 ; is that so ?
A . Yes, sir. 1
Q. Y ou  took  a m ortgage for $3,500 for a oan J

30 $3,000?
A . Yes, sir.

By  M r . P a r k e r  : It is expressed in the agrej 
ment that it was taken as collateral securi ■  
the $3,000 ; the agreement speaks for i s 1

40

Q.
A .
Q.

W h o  executed the mortgage to you ?
I cannot recollect.
D on ’t you  know  who executed the mo

•tgagel

you  ?
A . I have no recollection.
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to Did you ever have a m origage made by M ary 
Bratt \
■A. I cannot recollect.
|Q. Did you ever have a m ortgage m ade by H en- 
Binger \
|A. I cannot recollect who made the m ortgage.
IQ. To whom did you advance the $3,000 in m oney ?
|A. That transaction was made through the agent,
BIr. Heald.
|Q. But you furnished the m oney ? 10
|A. I furnished the money, if it was made.
IQ. Did you furnish it in money ?
■ A. I am quite positive that I did.

Q. Why did you furnish it in m oney if you  were 
loing to convey the property and take back a mort- 
fcige on it. Why did you furnish $3,000 in m oney for 
[a mortgage ?

A. I don’t understand exactly what you  ask.
Q. You took a mortgage back on the same prop -

erty, didn’t you ? 20
A. Yes, sir.
Q. And from the party to whom you  conveyed ?
A. Yes, sir.
Q. Why did you furnish $3,000 in m oney.
A. Because there was a difference requiring it.

|Q. Which required you to furnish $3,000 to  them ?
A. Yes, sir.

IQ̂ How much were they to pay you  fo r  the prop-

1 A.$8,500. ...; . «Q
IQ- Then they owed you, didn ’ t they ?
I A. $8,500. " /

 ̂ ^ow did they pay it ?
I*  ̂cann°f recollect the transaction n o w ; but I 
r ; ; ei impression that I took  a dw elling in

j  ̂alued at how much ?
l  ' I(? uld not remember the exact value.
Itthe Co u r t :

L  p° ôu want it understood that any m oney 40 
f « 1 from you to them at all? '
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A . N o, sir.
Q. The entire consideration was paid in something 

else than m oney ?
A . Y es, sir.
Q. A n d  you r agreement was that you should ad-

vance to  them  m oney ?
A . Yes, sir.
Q. W hich  you  did ?
A . Yes, sir.

F u r t h e r  C r o s s -E x a min a t io n  :

Q. H ow  was the consideration (interrupted)—  

B y  M r . P a r k e r  : It is all in that agreement̂

R e -D ir e c t  E x a m i n a t i o n  :

20

30

40

Q. H ow  m any transactions in real estate have yoJ 
had since that time ; are you a large dealer in real 
estate ?

A . Oh, dozens and dozens in regard to real estate, 
so that I  am confused in regard to this case.

Q. Y o u  do not remember anything else except whal
is in the papers ?

A . That is all.

R e c e s s .

M r . L i t t l e : I mentioned this morning_t?j 
letters to Mr. Parker, and I meant to offer nj 
in evidence. I f  I did not I offer them no

P-u- IVTx» P A T?TfTT/R t  aKWI t.o that.

W i l l i a m  H u n t e r ,  sworn for Mr. Emery s clients

D i r e c t -Ex a m i n a t i o n  b y  M r . Eme r y  : J
Q. Y ou  are connected with the Port Beading *  ^  

Co. ?
A . Yes, sir.
Q. In what capacity ?
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I A. Assistant chief engineer.
I Q. And you have been such since its organization,
[haven’t you ?
I  A. Yes, sir.
I Q. In the summer of 1890 what position did you oc- Lupy in any railroad. You were connected with the 
Philadelphia and Reading, were you not ?
I A. Yes, sir.
I Q. In what capacity ?
I A. Assistant chief engineer.
I Q. The Philadelphia and Reading R . R . Co. oper-
ated the Del. & Bound Brook R. R . under a lease at 
[that time, didn’t it ?
I  A. Yes, sir.
I Q. In the summer of 1890 did you becom e acquainted 
[with the lands that have been called the Jardine lands 
[on the Arthur Kills, just below Tufts Point ?
I  A. Yes, sir.

Q. Under what circumstances ?
I A. I was directed by the management o f the Phil, 
and Reading R. R. Co. to pick out some proper ter-
minal on the Arthur Kill.
I Q. For what road and for what purpose ?

Objected to.

i A. For the purpose of establishing a coal property.
I Q. From what road ?
I A. From the Del. & Bound Brook Road to  the Phil, 
p  Reading Company.
IQ. From the junction of the Central R . R . near 
pound Brook, direct to the Arthur K ill ?
I A. Yes, sir.

m  raean a terminal point o f the railroad, that 
I run from near Bound Brook to the Arthur K ill ? 
I A- i es. sir.

terminal coa  ̂ m ight be taken to  that

pA. Yes, sir.

I A Ti ^i0U ProPerty  for a term inal?
tter part of July, about the 25th o f  July,
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I  think, I was on the ground at what I found out after! 
wards to  be the Jardine property.

Q. N ear Tufts P o in t?
A . Yes, sir.
Q. W h at did you  then direct to be done for the] 

purpose o f  securing a terminal property for this pro! 
posed road?

A . I  m ade a report first, and was then directed td 
take M r. Loom is on the ground, who was the real] 

10 estate agent o f  the com pany, and to show him the pro] 
perty which it was necessary to acquire for the ter-
minal, and I  did so on the 29th of July, 1890.

Q. Mr. Byers is one o f the gentlemen in Mr. Loom] 
is’ s office— the real estate department?

A . Yes, sir. I
Q. Y ou  showed him that property in July, 18901 I
A . Yes, sir. 1
Q. D id  you  then subsequently proceed with the loca-

tion or survey o f  the location of the railroad fn™ 
20 Bound B rook  to  that terminal ?

A . I did so.
Q. W hen was that completed ?
A . O ctober 30, 1890. . i
Q. W as the railroad subsequently located accoMM

to  your surveys 1 The railroad was located, was i»|
a y  0s sir.
Q. A nd the survey filed in the office of the secret*

of  state?
A . Y es, sir. n «„ii

30 Q. I showed you  a certified copy of. that. 
recognize that as the original location o 
m ade under your direction ?

A . Yes, sir. Tufts Point]
Q. N ow , that shows the termina ne^\ .

W hereabouts, pointing to this map, wh 
D , is the Jardine property? the Creek

A . The Jardine property lies betwe t0 the 
where you  find the centre red me,
A rthur K ill.

40
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| q The red line on this map shows the location o f

the centre line ?
A. Yes, sir.

|q  And the Jardine property borders on the A rthur 
till on that location ?

A. Yes, sir.
|Q. This was filed on the 8th o f N ovem ber. N ow , 
id you afterwards have it surveyed and located the 
terminal property of the com pany at that point ?
■ A. I did; yes, sir. 1 °
IQ. I show you a certified copy o f the location o f  the 
terminal property. Do you recognize this as the loca-
tion of the terminal laid out under your direction ?
■A. This is correct; yes, sir.
IQ. That appears to have been filed on D ecem ber 10,
BÍ90. Does that show the location o f the Jardine 
Bands I
■ A. It does; yes, sir, as far as the distance a long the 
■entre line is concerned. There is no outside line 
lown. The centre red line is supposed to  be the 20 
■entre line of the main tracks, and shows the Jardine- 
poperty in here (indicating).
[By the Co ur t :
IQ. How do you distinguish it ?
I A. It is marked Jardine property7 here. Y ou  see it 
I  right across the centre line.
IQ. It is so that whoever looks at the map can tell ?
I  A. Yes, sir.
IQ. And the white line surrounding the w hole repre-
sents what ? 30
■ A. Well, I think at the time-—the land east o f  the 
location—I have forgotten almost. W ell, I  w ill tell 
'011 ŵ t that is. The surveys that were made origi- 

P y  covered all the property showed by  the white 
P e) but that which is shown by the return is, I 
I ln ’ property that we purchased.

Iíkther Dir ec t  Ex a min a t io n  :

iitJf ^?W’ suhsequently, a license was obtained from  
r  ^holders to the Port Reading R . R . Co. to build 40 
|  on the Jardine property '(
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A . I  suppose so. That’s something I don’t knoi 
anything about.

Q. I  have offered that. W hen work was commener 
by the P ort H eading Company, they constructed | 
dock, d idn ’ t they ?

A . Y es, sir.
Q. H ave you  a map prepared showing the actual lJ 

cation o f the dock  upon the property ?
A . Y es, sir.
Q. I produce a map called “  Plan of Jardine proa 

erty at Port Reading ; ’ ’ does that show the boi 
ries o f the low  land o f  the Jardine property, andap 
tho location o f  the dock ?

A . Y es, sir.
Q. This line projecting into the Arthur Kill; is 

the dock  ?
A . Yes, sir ; it is marked “  High gravity coal wharf! 
Q. W hen was the construction of that commence<| 
A . A bou t Ju ly , 1891.
Q. N ow , what is the amount which has been f  

pended on the improvements made by the company! 
the property here designated by the name of the J (  
dine property ? H ave you  had an examination of tK 
books o f account made for the purpose of ascertain̂  
that fact as near as possible ?

A . Yes, sir.
B y  M r . L i t t l e  : This evidence, if taken, |  

is all taken subject to m y objection.
B y  M r . E m e r y  : It is a matter which we| 

up in the answer, and are obliged to prove it|

Q. W e ll?  A
A . I  find that the estimated cost of the impim

ments, that is o f the “  High gravity coa w f  
the Jardine property, running from the cree 0\
low  water mark, is about $122,000 ,

Q. Low  w ater mark is designated on “ p

it not ?
A . Yes, sir. uoVnnd tl
Q. A nd that is some little distance y

bulkhead ?
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A. Yes, sir. >
Q. Is that also designated on this last map ?

Yes, sir.
E. That’s the amount o f expenditures on the struc- 

pres as far as low water mark ?
[A. Yes, sir.
Q. What is the total amount expended, including 

¡he wharf out to the pier ?
[A. About $270,000. '
Q. The work proceeded continuously from  July, 

191, when it was commenced, to the conclusion, d idn ’ t 
||
¡A. Yes, sir; in the latter part o f the year 1892.
|Q. That $270,000 included as far as the pier head, 
low far does the pier head extend out into the A rthur 
11 beyond low water mark ?
|A. About 800 feet.
Q. There was expended about $122,000 on the Jar- 
le property to low water mark. Can you  tell us, 

Jr. Hunter, what is the difference between high and 
p  'rater mark at that point ?
|A. In length ?
|Q' 1 es, the distance.

Jr" s'b I cannot. The distance in height is 
put6 feet, but how far that extends in length horiz- 
ptally I could not say.

By Mr . Emer y : I offer that last 
evidence.

map in

•̂Examinat io n by  Mr . P a r k e r  :

Q' I take it that by the structures the w hole char- 
t e place is changed at this m eadow ?

T ' sir; it has been filled in in that portion 
Fwe changed.

h y°u saw it what was it ? 
r() marshy land.

ood for hay, or nothing but sedge ?
P-H sir ; hay was cut off it.

Ju ly^ Q 1? ^  gr0Win2: there when You went
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A . W h y , it was overgrow n with the ordinary growl 
that you  find in marshes o f that kind. I could not saf 
that I  saw anything cut from  it at that time.

ground, or go  there by boat ?
A . The day I took  Mr. Loomis there we went bf 

boat and walked across to the high ground.
Q. H ow  far is it from  that point to the high grounl
A . I f  you  went along the railroad ?

10 Q. There was no railroad then.
A . I f  you  went over the present line of the railroi 

it would be about 4,800 or 4,900 feet.
Q. Could you  do that?
A . H o, sir, not very well.
Q. Y ou  would have to cross the creek?
A . Y es, sir.
Q. H ow  far was it by any road ; much further (J 

not ?
A . H o, sir, less.

20 Q. H ow  far ?
a 1.000 feet is a rough guess.

Q. D id  you  walk from that ground to the hia

place ?
A . H o, sir ; I  mean it was 

Jardine property over

it was about 1,000 feet from §

point.
Q . D id you  see

days?
A . H o, sir.

40 over the w hole farm  ?
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A. I would not have considered it a very flourishing 
Le from the way it looked when w e were there.
|q . Just describe what you mean by that ?
A. I mean the majority o f the property that you  
Iff there was marshy land; yes, sir.
Q. What use was it put to before the railroad came 

tljere ?
A. I saw no use it was made of, except to raise 

whatever character o f sale hay they cut off it.
|Q. Do you know anything about the value o f  prop- 10 
Ity in that neighborhood ?

|A. N o , sir.

Cross-Examinat io n  b y  M e . L i t t l e  :

Q. Were you over the high ground at all ?
A. No more than was necessary to take me aw ay 

Som the place ; that was all. 
jQ. Was the high ground dry ?
A. Oh, the high ground was com paratively dry. 

jQ. Did I understand you to say that you  located 20 
fee terminals ?
A. I say I picked out these points ; but the location 

■the line was made by my subordinates, 
ji -  The map shows there is a very considerable ex- 
Y °f ground adjoining the Arthur K ill above and 
low this Jardine property ?
U- Yes, sir.

JQ. Why did you select the Jardine property par- 
jolarly? • F

|A. I selected it because I thought it was the best 30 
pit to locate the wharf ; I had no idea at the time 
at 11 Was the Jardine property. 
frYou selected it because you thought it was most 

to the purpose for which you wanted it ?
A- Yes, sir.
P- That’s all.

By Mb . Little  : I desire to put in all o f  this 
etter that applies to this case. It is under date 
o June 27: “  I trust you will at once file the
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decree in Heald v. Jardine and save the 
sity o f  an application for an order to doj 
A lso, the order made by the Chancellor on | 
hearing o f  the motion, to dissolve the injunctr 
in H enninger and Heald ”  Ex. “  June 27, ’ 
per Mr. Little.

A lso, letter o f June 11, 1891, to Mr. Park{ 
“  H ave you  filed the order of the Chancell 
referring H enninger v. Heald to Yice-Chanc* 
lor Bird ? O f course, the case cannot properly 
heard until you  file your decree in the Jardij 
case.”  E x .  “  June 11, ’91,”  per Mr. Littlef

A lso, letter o f  Mr. Shafer to Mr. S. H. Liti] 
A pril 29,1891 (counsel read same). Exhibit

C h a rles  E . H e a ld , sworn.

D i r e c t -Ex a m i n a t i o n  b y  M r . P a r k e r  :

Q. You are a real estate agent in the City of N 
Y o rk ?

A ., Y es, sir.
Q . W here ?
A . 261 Broadw ay.
Q. W ere  you  such a real estate agent in 1889? I 
A . Yes, sir.
Q. A n d  in 1890 and up to this time?
A . Y es, sir.
Q. In Decem ber, 1888, did you make a purctiaa 

negotiate a purchase for Mary Pratt of cê nl  
erty in Pennsylvania known as the Blancha

A . Y es, sir. f
Q. I  just call your attention to this e 

cem ber 2d, 1888, did you  receive that letter
A . Yes, sir. . „ oa
Q . W as that the first time your attention

to  that place ?
A . N o, s ir ; it was not the first 
Q. Just state what you knew about tha P

40
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[character, a t that time and at the time you  made 
W to negotiate the exchange o f it to  M r. H ennin-

this place
weeks

said

My attention was called to 
Mr. Blanchard perhaps some tw o 

Tore the date of this letter, he 
k be wanted to dispose o f it, and at that interview 
job was very short he did not give me much o f an 
, of what the place was. Later on, I  w ill say tw o 

Iks after wards, I wrote to him to send me a fu llde- 10 
iption of that property , as I thought I  m ight be 

to dispose of it for him. In answer to that he 
ie me this letter, giving quite a full description o f 
property, and w hat it had cost him, & c., and on 
strength of tha t 1 offered the property to  a party 
property that I had in m y possession or in m y 

and out of th a t negotiation this Contract o f 
3e was made. . ^ 1 111118

The contract which has already been offered and '
;ed Exhibit H 2, I think. The contract you  20 
i with Mary P ra tt  ?

[A. Yes, sir.
Before making that con tract, had you been up to 

"flier property ?
[A. Yes,sir; Mr. B lanchard  and  1 m et a t  H o b o k en  
1 went up to see it, and spen t a ll of one d a y  up  
re, nearly.

p  ^ust give us the general c h a ra c te r  o f th is  p ro- 
py, what was it ?
|A. It would be characterized as a gentlem an’ s coun- 30 
V residence; it consisted o f a d welling- house o f ten 
■twelverooms, tw o stories high, a very good  one, and 
Proad covered piazza all around it, the out buildings 
P  ice house, wood house, laundry and quite a large 
P® and carriage house connected. The im prove- 

1011 the property were an artificial lake and a 
ancY rustic bridge crossing it between the house 

t e barn; the property was very nicely fenced 
m defence, I believe, with a good  solid bank wall

40
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in front o f  it— a cut stone bank wall, with nice entrance i 
gates, stone steps, flag, walk, &c.

Q. W h at state o f repair was it in ?
A . In first-class order in every way.
Q. Y ou  bought it, did you?
A . I  negotiated the sale.
Q. F or M ary Pratt ?
A . Y es, sir.
Q. Is she any relation o f yours ?

10 A . Y es, sir.
Q. W h a t?
A . M other-in-law.
Q. Y ou  took  the deed in the name of whom?
A . A braham  B. Depuy.
Q. Y ou  afterwards became possessed of that proper-

ty  to  your ow n use or the McCoy farm ?
A . N o, s ir ; the M cC oy farm.
Q. A n d  the Blanchard property remained the prol

perty o f  M ary Pratt ? L
20 A . Y es, sir.

Q. W hat was the difficulty with the Pennsylvania 
property o f Blanchard’s for the purpose of sale ? 1

A . It  was a property that there would only be 
class o f  people that would buy it, or possibly twj 
classes; one would be a man of means that ha a es j 
to  live in the country during the summer, an per W 
all year, and the other was that it would be very «■ 
adapted for  boardinghouse purposes, and t a was I 
real reason w hy this exchange was made or i 1

30 time, because I thought it was well adapted f i
m er boarders, and she wanted a proper y a
fo r  that purpose. market-!

Q. It was anly then, as I understand you,
able to  a certain class ol persons ?

A . Yes, sir. , Qapr8?
Q . A n d  y on  had to  look for your purchasers

A . Y es, sir. t „ „v,at about
Q. A s to  its value to such a p u r c h a s e  ,

that ? , p0Uld use it
A . A s  to  its value for a p u r c h a s e r40
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for that purpose, it was certainly w orth anyw here 
from $8,000 to $9,000. Mr. Blanchard told me that 
he had expended $12,000.

Objected to -

[ Q. Now, did you borrow  $3,000 on that property 
bora Mr. Blanchard ?
I A. Yes, sir.
I Q. By mortgage ?
K A. Yes, sir. 10
I Q. Made by whom ?
I A. Made by Abram B. Depuy to Mr. Blanchard 
limself. '
I Q. Did that remain in Mr. Blanchard’ s possession ?

A. What, the m ortgage ?
Q. Yes.
A. No, sir, he sold it to another party.
Q. This mortgage was made for $3,500 ?
A. Yes, sir.
Q. According to the agreement to secure how  much? 20 
A. $3,000.

Mr . Lit t l e : The agreement speaks for  it-
self.

I Q. Well, $3,000 only was advanced ?
I A. Yes, sir.

I Q- And a mortgage was given for $3,500 under that 
agreement ?

[ A. It was given for $3,600. There was a little mis- 
p  it should have been $3,500. It was by m istake 30
L , 1 was ma( ê ôr $3,600, which was not discovered 
\m  s°me time afterwards.

1 r . Par ker  : W e might as well read it while 
We are about it. (Counsel reads same.)

Haw â er Purcha.se o f this property foi
[charge of th °P A^ram -^ePuY> you  remain in I ar6e ot the property ?
I A. Of the McCoy property ?

40
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Q. O f the Blanchard property. Did you remain ini 
charge o f the Blanchard property for Mrs. Pratt?

A . Yes, sir, she ow ned it, yes sir.
Q. D id  you negotiate an exchange of that property] 

fo r  the M cC oy property ?.
A . Y es sir, on one side.
Q . N ow  just state with whom you negotiated, and 

how  you r attention was called to the McCoy property] 
and describe that property ?

10 A . M y attention was first called to the McCoy prop-
erty some three or four years before this exchange was 
made. I  knew o f the property being offered in the] 
market. But in this exchange my attention was 
called to the property specially by Mr. Josiah TaylorJ 
I  have since learned what his name is. He knew ad 
the time, and had known for some time before that I 
represented the ow ner o f  this property in Pennsylva-
nia, and w hether he proposed to me the exchange ol 
the M cC oy farm fo r  that, or whether I proposed it to 

20 him, I don ’t rem ember. Our offices were both inthl 
same building, and on the same floor, and we met 
quite frequently ; in any case, an exchange was pro-
posed, and Mr. T aylor said that he would write to 
H enninger and give him a little idea of the Blancharl 
place, and see how he felt about it. This was in the] 
latter part o f September, 1889, as I remember it. Shorl 
ly  after this Mr. Taylor showed me a letter which he 
said he had just received from Henninger, saying thji 
he would like to  make such an exchange, because tie

30 property in Pennsylvania was near his home, and tbal

he could not handle this M cCoy farm at all, t a V  
was threatened with a foreclosure suit at t e 
and he asked Mr. Taylor to send him .a fu (e J
tion o f  this Blanchard property, on receipt o y  j

; and then he would tel
I made up that «■ 

a sheet of foolscap PJ

he w7ould go  and look  at it, 
him just what he would do 

I  wrote it out onscnption . 1 wrote it out on a pianCh-
per m yself, giv ing a full description o 
ard place, its exact location, how it cou

40 most convenient! v from  Stroudsburg,
and the q«es|
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|on of the mortgage; I wrote out that he would 
1 the face of the mortgage when he came to ex- 

Lnine the records was $3,600, with 6% interest, but 
[hat for certain reasons which could be explained, 

holder of that mortgage, who at that time was 
[C. W. Meyer, 816 Walnut Street, Philadelphia, had 
agreed that if any one took the property w ho would 
|he likely to take care of it at all, or if I  made a 
tale of the property to any one I was satisfied would 
take care of it, he, on receipt o f six m onths interest 10 
[at the rate of 5%, dating from  the month in which 

sale was made, would endorse a stipulation on 
bond that the mortgage was for  $3,000, and 

ild remain for the full term fo r  w hich it was 
[first given, which was three years, at 5% interest.
[That statement as written out was added to by Mr. 
Taylor in his own handwriting “  That the above ”

Mr . Li t t l e : I object to that statement if it 
was in writing.

The  W i t n e s s : I cannot produce it.
Mr . P a r k e r : I haven’t got that paper.

Q. Well, you described the Blanchard place and 
[gave it to Mr. Taylor, that is the sense o f  it ?
1 A. Yes, sir.

Q- And it was forwarded to Mr. H enninger!

Objected to.

IQ. What was done ?
I  A. That was forwarded to Mr. H enninger over Mr. 30
Py or s signature, saying that was a description o f
■ 0̂  Ty6 aS wr^ en out by the broker o f  the owner.
I. Dld you forward that paper yourself to  M r. H en- ■ in g e r !

A. irnaüed it my8tìlf. Mr. Taylor enclosed it in 

lawpTiTf?6’ aiK̂  * directed it and mailed it. In about 
l*hich m 6m a ê^ er came from  Mr. H enninger,
L n a  ü / aylor &ave me t0 road, saying that he had
P  the Blanchard p la c e -  

Objected to. 40
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M r . P a r k e r : H ave you got that letter, MrJ 
Little ?

M r . L i t t l e  : I  don ’t know, sir, we had nol 
notice to produce it.

Q. W e will g o  ahead without that letter then; now] 
what was next. Y ou  g ot a letter from Mr. Henninger 
w hich was sent to Mr. Taylor. I don’t think it is at 
all material. H ow , what was next?

A . Saying that he would be very glad—
Q. H o, no, not what was in the letter, you can’t! 

tell that.
A . W ell, Mr. T aylor told me that Mr. Henninger 

was w illing to make the exchange, and upon that I 
told  Mr. Taylor to write him and ask him to send the 
full details as to  the encumbrances upon the McCoy 
farm . I knew a property. About two days after-j 
wards Mr. T aylor said that he had received that inforj 
mation and that the m ortgage was $5,000, and thatl 
there was about $220 o f accrued interest and baclj 
taxes which had not been paid. Upon that 1 wenttd 
R ahw ay and saw Mr. Thomas Jardine and MrJ 
Durand, w ho was counsel for the holder of the mortj 
gage, and I got inform ation there which went to show 
that the accrued interest and back taxes on the McCol 
farm  were about $525, instead of $220. Upon that! 
told Mr. T aylor he should write Mr. Henninger tbal 
w e would make the exchange of the Blanchard p aoj 
fo r  the M cC oy farm  if Mr. Henninger would pay 
cash difference. A  couple of days afterwa s L 
T aylor reported to me— I don ’ t know how to te 
w ithout referring to the letters, I saw all t ose

Q. Just tell me what Mr. Taylor told you.
A . W ell, he reported that Mr. Henninger J  

him that his letter was received and so an S0 J” "erV 
to  the offer which was made, but that e ' 
short o f m oney and didn’t expect to pay ' J 
m oney in this' transaction, and if he dld t he would 
pay him anything for his services, bu a ^  
have to  get his commission out of t le o
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that he would pay $300 cash difference. Upon that 
Mr. Taylor said that if the trade went through I  would 
pa\e to pay him a commission, that I  could see he 
fcould not get anything out o f H enninger. I asked 
Ihim how much commission he wanted and he said he 
■anted $100, and I, after thinking the matter over 
Idniewhat, told him that on certain conditions I  would 
fcay him $100 if he could induce Henninger to pay 
pore boot money than that, and I  told him he could 
■rite to Henninger if he pleased, that I  would refuse 10 
P  offer of $300, I could not take it. I  d idn ’t see
how I could make the exchange unless he paid $500 
difference. In a few days afterwards T aylor re -
ported to me that he had heard from  H enninger 
Igain, and that he raised his offer to $400 
tosh difference, and th a t was the very best 
■  could do. Then I  asked him to write Mr. Hen- 
Piger that if he would pay half o f the $400 dow n on 
| e  day the contract was signed for the exchange and 
J e  balance on the passing of the deeds that I  would 
a e it provided he, Taylor, would take his com mis- 

L  !n , ® fame way 5 th a t is, he should have $50 on 
|p I  ̂1  e contract and $50 on the passing o f  the 
L  , e a§lefcĈ to ^ a t ;  he said that was all right.
1 know^01116 °^ler corresPonc ênce5 and J suppose—tX ^ u r ,;,; facv ,sawtheietters- Mr-Pew York \ telpgraphed that he would be in

)of that week which6f L ° ! i 0 “ : fo l lo w ia g  S atu rd ay
, on the lfith o f  N ovem ber, 

P«ot 10 or 11 e„M e’ knd ° n tfte m orning o f the 16th, 
came into mv nnj° '  In. the forenoon, M r. T aylor 
[ready t0 c](2 , 06 a" ' sald Mr- H enninger was there 
»«ice with bim ; , C0.ntract- 1 we« t  into Mr. T a y lor ’s

E»ked, or I rem , ? rst. tlrne I  ever sawT him. I 
I* had come to o\n * t0, rather,  that I  supposed 
ppondin» about J*6 ,Û  t le  sa ê that we had been cor-r  r? forth- tbat
l°uld not pav anv aC COme to ciose n  UP’ but he 

1 y moi“ y  that day. H e said he ex-

20

3C
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pected to get some m oney the day before, which he 
would have brought with him, but he found he coull 
not, and he wanted to  know if there wasn’t some otha 
w ay in which we could carry the thing through. I  
to ld  him I would receive any proposition from him hi 
desired to make, and he made several different prop! 
sitions— to give notes for this $400, which I rejectel 
F inally he said he w ould give a note for $300, to run 
tw o weeks, and he would give me a note for $10fl 

pO which he wanted to  run a year, in the first place! 
finally he said he would make that six months, and 
upon his m aking that proposition I turned to Mr. Tay-
lor, w ho was present, and said to him : Now, if you 
are w illing to wait for your commission until these 
notes are paid 1 will accept Mr. Henninger’s offer; and 
he wanted, to know whether I meant until the si 
months note was paid before he got it. I told him i| 
that I  w ould pay him as the notes were paid; that! 
w ould  pay him in the same proportion that I had 

' before talked o f ; that is, I expected Mr. Henning! 
to pay dow n $200 that day.

Q. Speak a little louder.
A . I  told him I would pay him in the same pi op I 

tion that w e had before talked o f ; that is, * en j  
$300 note was paid I would pay him $ , 
the $100 note was paid he should have t e o J
H e said that was perfectly satisfactory 0 1111 > 1
we sat dow n, and Mr. Henninger, »  ̂ I
wrote out this contract, o f course under ) |

M b . P akk er  : I call for that contract 
(Mr. Little searches for same an .. ^

not find it.)

Q. W ell, the agreement w a s w r i t t e n J 
A . Y es, s ir ; I wanted to explain 

tain o f  the clauses in that agreemen . janati<!
Q- W ell, yon will have 1

then, if you  can, until we have th b 
A . W ell, it makes a break.
Q. Y es, proceed.

20

30

40



187

10

■ A. I think perhaps I can remember the clauses well
[enough to tell.

Q. Go ahead, then.
A. Mr. Henninger, as I said, wrote this contract,

Ld when he came to put in the clause about the mort- 
tageon this Blanchard’s property, he wanted to know  
low to put that, as the mortgage as recorded was one 
■mount and the real amount was another. I  asked 
Rim if he hadn’t looked that matter up ; he had had 
hr. Meyer’s address, the person w ho held the m ort-
gage. He told me he had.
IQ. Mr. Henninger told you so ?
I  A. Yes, sir; he said he had either written to Mr. 
■ever or had seen him. He also said he had obtained 
[an attorney to examine the records, but he didn 't quite 
understand why they should be w illing to reduce the 

[mortgage from the face of it to $3,000, and I entered 
■into quite a long explanation with him, and in 
Boing that I got this contract between Mr. Blanchard 
[and Mary Pratt and showed it to him at that time.
Bat seemed to be satisfactory, and then he wanted to 
■now how to put this clause in ; I said just to put in 
ROOO at 5 per cent. ; we all understand it, and he un- 
lerstood it. That is all there was to it. That contract 
pen was signed, and he gave his tw o notes, one for  

at 15 days, and one for $100 at six m onths, both 
pay able to my order. The $300 note was paid at the 
tiffle it was due by a check upon Jeremiah R othe, o f 

entown, Pa., as I remember it, and as I d idn ’ t know  
Pyxing about who Rothe was I refused to deliver the 30 
Peds until—by the way, it was understood at the time 
Fe contract was made and the notes given that the 
P 1« were not to be passed until the $300 note was

20

r  1} paid, so that when I received this check to pay 
[toe noteT 1 11 r — - 1 J

§ 1
and found it was all right.

Itlie 1 1 ^  ^a^ or th&t I should refuse to  pass 
lection 8 Unl̂   ̂ ^  sent that check through for col-

Peck w I did so, and the
Qustpri aŜ ai(̂ ’ and fhen we passed the d eeds; but, 
deed fo,' t)° ? at time Henninger had sent his

e i^ ° Y  place, and because of a certain 4 0
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clause in it which I  didn ’t like I had it sent back and» 
new deed m ade ; but the deeds were passed.

Q. Between whom  ?
A . Between Mr. Taylor and myself.
Q. H enninger w asn’ t there ?
A . N o, sir.

B y  t h e  C o u r t  :

1 s corn- i

10

20

30

40

Q. W as there anything said about Mr. Taylor’i 
mission ?

A . T ay lor ’s commission as soon as I received thd 
m oney on the $300 note, which was not for, as I re-
m em ber it, about ten days after I first received the | 
ch e c k ; it took  about ten days for the check to go 
through and get back. A s soon as I got that $300 11 
paid Mr. T a y lor ’ s $75, and a few days after the deeds 
were passed, I  saw. Mr. Caldwell, an iron manufac-
turer, dow n near this property, and from the informa-
tion I got from  him — no, that was before the deeds 
were finally passed, it was after this first deed had gone 
back to A llentow n to be corrected for a new deed. 1 
found that Mr. H enninger had leased this place up toj 
the first o f the fo llow ing April, and that he had re-
ceived the rent for  it in full up to that time, which he 
never told m e anything about, until Mr. Caldwell toldj 
me, and upon that I made a demand upon Henninger,! 
through Mr. Taylor, that he should turn over the rents 
from  that date forw ard to the first of April which he 
had rece ived ; that I would not stand upon the queJ 
tion o f possession, but that he must turn over the rent, | 
or I  should refuse to  pass the deed. Shortly after that i 
he sent $66 by the Adam s Express Company to h. 
J. W . Taylor. Mr. Josiah Taylor, his father, receive« 
the m oney and receipted for it, and at the time he saw 
he was pretty short o f money and he asked me i 8 
would not pay him the balance of the c o m m is s io n . B  
reminded him that the agreement was that he s o w B  
wait until the six months’ note was due. He sai V  
knew that very wrnll, but it would be quite a aV0 
him if I  paid him then, and I paid him $25 out o I 
$66, m aking his commission in ful l ; the baauc® lj  
$66 I  received.
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Fur t her  D i r ec t  :

Q. As to the six months’ note, was that paid ?
A. No, sir, it was never paid.
Q. (Handing witness a paper.) Is that the note ?
A. That is the note. I sent it for collection to the

M r . P a r k e r  : (Reading.) This note is dated 
Allentown, is a six months’ note for  $100, is due 
May 19th, drawn to the order o f C. H eald, 
signed by W. R. Henninger, and is marked for 
collection on the back. I offer it in evidence. 
Marked Exhibit H 4.

I Q. Was there any other note given by Mr. H en- 
iiDger at the time of this contract than those given to 
loo! '
I A. Not to my knowledge, not at that time, no, sir.
IQ. Now, Mr. Heald, before we go  to  the other 
■ranch of the case, let me ask you about the condition 
■ the McCoy place at that time as to size, im prove- 
lents, and the general character o f the tract ?

^ ^ze the property, as near as I ever knew the 
Nber of the acres, was about 68. The buildings 
consisted of a story and a half dwelling, antiquated 
I« rery much out o f repair. The roo f leaked and 
P® property did not look as it had had any care fo r  a 
Bj*r of years. The barns were in even w orse con -
i '1011' ênces were entirely gone from  the prop-
re ,an Property was what we would call very
L own' ^  hadn’t been cultivated for several 
L .Sa, a ' ^  that had been there was to get o ff
Lit I  a * ere Was’ anc  ̂ the consequence o f it was 

e property was in very bad condition.
[ v  it was occupied b y  w h o m ?

NlhaiuV kn° W jUst WÎK) occupied it. Mr. Cald- L bam« 6aSe as * found, .more for  the use o f 
feekentsjJ!8 understood it, than anything else. 

q At l  6 ^1S horses and wagons there.
^ At what rent ?

10
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A . $200 a year.
Q. You have spoken o f  the arrears on the mortgage] 

W hen did Messrs. Schaefer & Durand first get hold of 
it ?

A . I don ’ t know. W hen I first came into contact) 
with the property they had the matter in charge then, 
and had been threatening foreclosure, and before these 
deeds were passed they had instituted suit to foreclose 
that m ortgage.

20 Q. Before thè deeds o f either party ?
A . Yes, sir.
Q . A nd with reference to the salt meadow, did voir 

notice that at all ?
A . I went as near as I could get to it. I could not 

get on to it w ithour wading through mud and water, 
and I did not go  fairly on through that property.

Q. W as there any agreement between you and Mr. 
T aylor at that time that you should share the profits 
o f this property ?

20 A . A t  what tim e do you refer to?
Q. A t the time o f  the exchange ?
A . N o, sir, none whatever. The only agreement 

between us was, that he should receive $100 com-
mission from  m y side in the way I have mentioned. I

Q. W as there any agreement previous totheexj 
change or suggestion previous to the exchange inai 
you  should divide ?

A . N one whatever.
Q. W as there ever an agreement or suggestion ai

30 or before the execution o f this exchange, that he shou i  
have any interest in the property whatever, except 
that you  should pay him a commission ?

A . That was the only interest.
Q. A nd that commission was to be $100 .
A . Yes, sir. t
Q. D id Mr. H enninger understand about t 6® “1

o f this com mission ? . nV
A . W ell, I  don ’t know whether he understood J

m ore than I explained.
40 Q- W h at did you say about that ?
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I A At the intervew on the 16th, the interview when 
le finally made the proposition to give the $300 note 
End the $100 note, as I have stated, I  said to  Mr. 
¡Taylor that if he would take his $100 com m ission 
Lhen those notes were paid, or rather, if  he would 
rat until those notes were paid for his commission,
I would accept M r .  Henninger’ s offer, 
fey M b . E m e r y  :

( Q. And that was said in H enninger’ s hearing ?
I A. Yes, sir. 10
[ Q. Previous to that Taylor had told you , hadn’t he, 
that Mr. Henninger had said the com missions must 
come from your side ? ' % \ „ t " - -  .

Objected to.

[Fu r t h er  D i r e c t  :

I Q. Who was present at the time you  made that re-
mark to Mr. Taylor ?
| A. Mr. Taylor, Mr. Henninger, and myself, nobody 
else. '  20

I Q. How close was Mr. Henninger to you  or Mr.
Taylor ?

A. Mr. Henninger was sitting at a short table as 
you are, and I was sitting beside him, and M r. Taylor 
was sitting at the end.

| Q. In what tone of voice was this remark made ?
A. Well, in ordinary conversational tone, I  had to 

j speak right across Mr. Henninger, o r  in front o f  him 
Ito speak to Mr. Taylor.
Br The Co u r t : • ^ ‘ , 30

Q- Do you mean that Mr. H enninger was further 
»way than Mr. Taylor was ?

I • No. sir, I was nearer to Mr. H enninger than I  
I'as to Mr. Taylor, Mr. Henninger was in front o f  the 

e, I was beside him, and Mr. T aylor was at the end. 
p  Mr . Emer y :

' ^ou were nearer to Mr. H ennniger than you  
^reto Mr. Taylor? . '

1 A- Yes, sir.
40
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F u r t h e r  D i r e c t  :

Q. W h o  was nearest to Taylor, Henninger or your 
self ?

A . H enninger, he was between myself and Taylor) 
Q. So that you  had to talk across him ?
A . Y es, sir.
Q- H ad you  any cop y  o f that agreement in your 

hand ?
A . O f the contract made at that time ?

10 Q. Y e s?
A . N o, sir, I d idn ’ t take any copy, nor I never had 

the original.
Q. W ith whom  did the original remain?
A . I  d on ’ t know , but the understanding was that it 

should remain with T aylor in case I wanted to refer to 
it, or anything o f that kind, and Henninger was toj 
take a copy.

Q. The. title to the M cCoy farm was taken in the 
name o f Depuy ?

20 A . Yes, sir.
Q. For whom  was the purchase really made?
A . For Mrs. Pratt.
Q. D id Mrs. Pratt remain interested in that farm



Ind ravself in regard to getting the cancellation o f  the 
mortgage on this Blanchard property.

Mr . P a r k e r : This is the letter from  Hennin- 
ger to Heald ; I will read it, it is dated A llen -
town, March, 1890. 0 .  W . Heald, Esq., I  can
manage to raise $1800, to have that m ortgage 
on the Blanchard place, &c. (Counsel read 
same). 1 offer it in evidence. Marked Exhibit 
H 5.

The W i t n e s s : I don ’t know  but what I 10 
ought to go back of this letter and explain a 
little. Some little time before this letter was 
written, or before the date o f  this letter, Mr. 
Meyer of Philadelphia, w ho then held this
mortgage, came to m e------

Objected to.

| Q. Only state what you communicated to Mr. H en- 
pnger. What did you tell Mr. H enninger about it ?

A. 1 told Mr. Meyer to write direct to  H enninger 
P  make him an offer to cancel the m ortgage.

Q. Let us pass to the next letter then, sir. Y ou  
tonot state what Mr. Meyer said ?
A. What is the next in date ?
Q. March 22d.
A. I don’t find that.
Q. Well, take the next you find, sir ; there is one on 

|pnl 10th.
I  A. April 10th : yes, sir.

Q- Have you got a letter from  him A pril 10th ?
• -April 11th I received it.

Mr . Pa r k e r  : It is dated A pril 10th. C. E. 
. Esq. Dear Sir : You w ill no doubt re- 

Cftve a letter from Edward H off, A ttorney  at 
,aw’ &c- (Counsel read same). Offered in evi-
n c e  and marked Exhibit H  6.

L ‘ 1° "’llat mortgage did that refer ?
• o that mortgage on the Blanchard place.

\ m  the next one, June 17th.

20
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A . Yes, sir.
Q. Y ou  find such a letter? 
A . Yes, sir.

Mb . P a r k e r  : It reads as follows: June 
11th, 1890. Dear Sir : Yours received. Will 
forw ard  cancellation o f McCoy place to-mor-
row  m orning if I  can find it, &c. (Counsel! 
read same). Offered in evidence and marked 
E xhibit H  7.

Q. The next is June 23d.
A . There isLa letter here o f June 18th.
Q. L et’ s see that ?
A . That is not from  Henninger himself.
Q. N ot from  Henninger ?
A . N o, sir ; it was sent to Heninger and he sent itj 

to  me.
Q. Y ou  have a letter he forwarded to you of June 

13th, o f  Mr. Ingram , w ho held the mortgage ?
20. A . Yes, sir ; he held it with Mr. Meyer; he did noj 

hold it exclusively.
M r . P a r k e r  : This is dated June 13th. W. 

R . Henninger, Esq., Dear S ir: I have prl 
vailed upon the other parties, &c. (Counsi 
reads same). Marked Exhibit H 8.

Q. I see they ask a partial payment on the mortj 
gage  in that letter ?

A . Y es, sir.

in which they agreed to endorse a stipulation on J  
m ortgage reducing it to $3,000, if the interest P j

30 Q. W h y  ?
A . That was after the six,ix months had expired, witi

. . i!— fftfl

fo r  that time.
Q. The next is J  une 23d ? 
A . Y ah . sir- T have it.

40
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pers of the Blanchard place, & c. (Counsel 
reads same). Marked Exhibit H  9.

The W itness  : You seem to have skipped two.

IQ. I have here a letter o f March 21st, 1890, which I  
lad left out from Henninger to the witness ?
I  A. Yes, sir.

Me . Pa r k e r  : Dear Sir :
I received a protest last evening concerning 

my note. As my deposits were not sufficient, 10 
&c. (Counsel reads the same). Marked E x-
hibit H 10.

Q. Will you explain why those letters were written? 
A. Well, how they came to be written to  me is this, 

Mr. Meyer-

Objected to.

I t  t h e C o u r t  :

Q. What do you propose to prove ?

Mr . P a r k e r  : These letters refer all 
the way through to the statements to 
Mr. Henninger that he wants Mr. Heald 
as his agent to arrange that certain 
sums may be taken for the m ortgage. I  want 
to prove by Mr. Heald what he did in reference 
to that matter, and what arrangement he was 
able to make for Mr. Henninger in regard to 
that matter, which I think is material.

The Co u r t  : I think it is competent so far as 
Mr. Heald followed out any instructions he re-
ceived from Hennino’er

L t f r  exPlain vyhat you did under the autho 
1° o°hate about that mortgage ?
I I looked the holder of the m ortgage____

Mr . Li t t l e : This is taken subject to m y 
jection, of course. J

20

30

Q- Proceed.
40
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A . A nd used m y best efforts to get him to name thJ 
lowest sum he would take to cancel that mortgage] 
pursuant to  M r. H enninger’s requests and instructions.
I got Mr. M eyer to  say that he would take $2,4u0 if he 
could get it right away, and within a very short time-4 
he was very much distressed for money, and he would 
take $2,400 and cancel the mortgage. I communicated 
all this to Mr. H enninger, and he wrote me these letJ 
ters m aking the offers. First he offered $1,800 for the I 

10 cancellation o f  the m ortgage, then he got up to $1,900 
and $2,000, and I  think the highest sum he named 
that he would give was $2,100. He never was able to 
get Mr. M eyer to  say he would take less than $2,400, 
that was the low est I could get him to. Mr. Hennin-j 
ger refused to give it, and the negotiations fell through 
as far as that went. A ll this was after the six raonthi 
had expired, within which Mr. Henninger could have 
continued the m ortgage and had it scaled down to 
$2,000 by a stipulation and paying five per cent, inter! 

20 est w hich he did not do.
Q. N ow , Mr. H eald, let me pass again to the McCoy | 

farm . A fter  this fa r m  was deeded to Depuy for the 
benefit o f  M ary Pratt, was there any arrangemeni 
made between you  and Mr. Taylor in reference to thi 
sale o f that farm  ?

A. Yes, sir ; after the deeds were passed some days, 
we made or entered into an arrangement to dispose ofl 
the property in some way. . . L

Q. A s to» the time, it is material, when was itm 
30 reference to the deeds that the first suggestion of an® 

such thing was made ?
A . On the 21st day o f December following.
Q, A n d  what was done then, what was the arrange« 

ment. H ere is the deed dated the 11th day of ° \ ^  j 
ber, 1889, from  H enninger to Depuy, acknow wg*l 
ths 22d day o f N ovem ber, 1889, before John 6 j
A lderm an, Pennsylvania. W hen was it receiv °1 
y  ou ?

A . W ithin a day or tw o afterwards.
40 Q. A fter that date ?
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[A. Yes, sir.
Mr . P a r k e r  : I offer that deed in evidence. 

Marked Exhibit H 11.

Q. Where is Depuy ?
A. He is dead.
Q. When did he die ?
A. He died in November, 1892.

A. Yes, sir; last year. 10
|Q. Was he a witness to any o f these proceedings ?
A. Yes, sir.
Q. Which one ?

I A. The case of Taylor against Heald.
Q. Taylor against Heald, or H enninger against

laid \
A. Taylor against Heald.

_ Q. Let me ask you this, the deed being executed and 
lelivered say on the 23d day o f N ovem ber, or within 
■few days after that, you say there was no agreem ent 20 
p  suggestion, after the agreement between you  and 
■avlor with reference to a sale o f  that property at that 
pme ?

A. Ho, sir. ' ■
; Q. Afterwards, state if there was any such agree- 

|eot, and if so, what was it ?
A. There was an agreement made between him and

i day of December follow ing. H e came to
fnv office -----
f*v Hr. Littl e 

Q- Was that
I • Yes, sir; it was in writing,

[Further Direct : <■ .
_ • ^ell, I want the witness to state the previous
L ersations *n reference to i t ; g o  on and state the 
^instances?

A- He came to my o ffice____

Mr . Lit t l e B

agreement in w riting ?

n L object to  those statements.
Objection overruled.

30

40
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Q. Proceed.
A . H e came into m y office on the morning of t 

day and he said he had just got a letter from Joe 
m eaning his son, w ho was then up near Lake Superior 
in W isconsin som ewhere, and who had previously been 
in the office in N ew  Y ork , and he said, Joe writes mi 
about a man that he says I can sell that McCoy farmi 
to. H e said, I  have written to him about your making] 
trade fo r  it with your parties. I said, Very well, if 

10 you  can make a sale o f  it I shall be very glad to see 
that you  get a com mission. He said he would want more 
than a regular commission out of that. I asked him 
w h y ? he said, W ell, you  know the farm is under fore-
closure and is a hard thing to sell, and that the parti 
Joe wrote about lived away up the State above Albany] 
and it would be a good  deal of trouble and expense to 
get at him. I asked what Joe said he offered—what 
he could get, and he said he could get $7,000 from this] 
party, and he said if I  would agree to give him half of 

20 what there was in it above the mortgage and expense! 
and to pay him half the expenses of the trip to go andl 
hunt this man up, he would go right at it, and after 
some talk we made an agreement of that kind. I fold 
him  that I would agree to that, and he said he w an« 
it in w riting because, as I knew, and he knew, a com j 
mission would not be collected on the sale of a farm ■  
N ew  Jersey unless it was in writing. I told him all 
r ig h t ; anything I would agree to verbally I & 
objection  to  put in writing. ' Well, he said, draw up a 

30 little agreement, so I took a sheet of paper an a P 
and w rote out the agreement at his dictation.

Q. (H anding witness a paper.) Is that the pap >

A . That is the paper, and the agreement that w i  

made at that time. J
M e . P a r k e r  : I will read 

m arked Exhibit H  12. “  Mew York, Dec J
21st, 1889. W hereas on ot about, <kc . 

sel read same.)
40
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|Q. Who did you understand J. B. Taylor to be ?
■ A. Well, I supposed it was old Mr. Taylor. I  never 
pew his name; he said just make it to  J. B. Taylor,
L  I supposed that was his name ; he never had a 
ferd, or had his name on the door, or, in fact, I  never 
L-his name printed, or anything o f  that kind ; he 
Lid just make it to J. B. Taylor, and I supposed they 
[were his initials.
IQ. Had you ever heard o f Jane B. Taylor, his wife,
Lt that time 1 10
i A. No, sir.
IQ. Or until suit was brought against you  in the 
name of Jane B. Taylor ?
I  A. No, sir.
IQ. Mr. Taylor swears that that agreem ent was 
Ignedin execution of an oral agreem ent had between 
lou and him previous to the sale— previous to  the deeds 
[to you; is that correct ?
I A. No, sir, it is not true ; no part o f it is true.
IQ. Now, sir, what was done under that agreem ent 20 
K Mr. Taylor ? Did he make a sale ?
I A. No, sir, he did not.
IQ. How long did he continue to act under this 
igreement ?
I A. He never took any active interest under that 
Igreement after about six weeks— six or eight weeks 
perwards.
I y. And after that what was done between him and 
|on 1

I A. In regard to this property ? 30
I H- Yes, about his going on under this agreem ent ?
I • Well, he withdrew from  it entirely, between us 
Pe o0*' ŵo different parties at different times within 
PVen 01 weeks after the agreem ent was m ade to  
i°and look at the property, one wanted to buy it fo r  
1 and the other was a brick manufacturer. M r.
P*y w took both of these parties down there. The 

man was a man who wanted to buy it fo r  farm - 
Kpurposes, and he would not, as Mr. T aylor told me, 

e 1 at all, he would not give any price fo r  it, and 40
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this being the first time that Mr. Taylor had ever seed 
the property, as he told me, he said it wasn’t wort] 
anything for farm ing, and could not be sold for any] 
thing above the m ortgage, that the mortgage was moil 
than it was w orth , but he said that he was told that a 
part o f the w hole o f it wq.s underlaid with clay, and if 
a clay man, as he called it, could see it and wanted it] 
he m ight make an offer for it. Then I advertised it al 
a clay farm. In answer to that advertisement we had 

10 one call from  a man w ho is a manufacturer of tile up 
in N ew  Y ork  State up on North River at 50th street 
or som ewhere, and Mr. Taylor took him down there] 
W hen M r. T aylor came back next day he told me that 
the man was go in g  to have some of the clay sent up] 
to  his factory  to test, and if it would answer his pur] 
pose he thought he could get an offer of something 
above the m ortgage ; and this man did, as he told m« 
him self afterwards—

20

30

40

Objected to.

Q. N ever mind what the man said unless you tow 
M r. T aylor o f it.

A . This was in Mr. T aylor’ s presence at the officej 
This man came there and said he had some of the clay 
sent up to  his factory  and tested it as to its baking] 
qualities, and he produced a piece of tiling there, whick
he said was made o f  that clay, and he found that i
would not answer his purpose at all, that it would not 
bake hard enough, it would break all up, because ■  
would not bake hard enough or something like that, 
and therefore the property was of no value to 11111 
w h atever; and upon that Mr. Taylor entirely a in j 
doned any effort, or any semblance of an effort, to e J 
feet a sale o f the property. He said certainly no j 
would buy it for a farm, that it wasn’t worth t ^ j 
gage, and he was satisfied then that the c ay j
good  for  anything, and that he woul no ]
another cent on it in any way, or spend any mo J 
and I was perfectly welcome to all I cou ge J
it if I  wanted to be foo l enough to spen my
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|od time upon it, and from that tim e forw ard— and 
Bhat wasn’t over eight weeks after the agreem ent was 
mafle—he never made any effort whatever to m y 
knowledge in that direction, and he ridiculed me all 
summer for being fool enough to fo llow  it up— stick-
inff to it as he called it.BrO
IQ. I understand the property finally became adver-
tised for sale ?
I  A. Yes, sir. x ■
I Q. And you put the matter in the hands o f  Mr. 10 
Savage as your attorney ?
I A. Yes, sir.
I Q. And also the power to negotiate the sale o f  the 
property ?

A. Yes, sir. . ' N
1 Q. Was this sale to Byers o f  which an agreement 
Ihas been stated here reported to you  by Mr. Savage ?
I  A. Yes, sir.
I Q. Was it confirmed by you ?

A. It was, yes, sir.

Mr . Par ker  : N ow , Mr. Little, the original 
McCoy contract is in the hands o f  Mr. Canda, 
and he has it locked up in his safe, I  would like 
to use a copy.

Q. Before I come to that. A fter you  made this sale 
L° r> BJ'ers> you have any conversation with Mr.
Ry or in reference of the sale to Byers o f the prop-

A. Not with reference to a sale specially to Byers, 30 
P  told him I had sold the salt m eadow for nearly
Foug money to pay the whole encum brance upon 
the property. ' ’  1 * ’ r

A f  I*0 ,WaS Present when you said this ?
IQ. W 0tt  ̂kn° 'v as.anyone was present at that time.
L  ,â  ̂ ere a conversation about that time between 
Ly ̂  â 0r i’1 reference to the sale o f  that prop-

|ent limeS’ Sir’ l̂econgratulated me tw o or  three differ- 
6S 0r Aching 10 it so, and getting out o f  it so 40
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well, and one tim e especially he said I had made such a 
good  thing out o f  it that I ought to pay this $100 not] 
that he held against Henninger.

Q . W hen was this ?
A . This was in the latter part of August, 1890.
Q. State that conversation as fully as you recollect] 

it betw een you  and Mr. Taylor in August, 1890 ?
A . W ell, this conversation was in my office; he 

said that I  was the darndest fellow  to stick to anything 
10 that he ever saw, and he was mighty sorry he hadn’t 

stuck with me where he could make something out of 
it, he said I  had made such a good thing out of it 
that I ought to pay this note he held against Hen-1 
ninger for  $100. I  know some little time before]
that-------
By  M r . L i t t l e  :

Q. W hat note do you  speak of ?
A . A  note he held against Henninger for $100J 

which passed due and unpaid. I knew that some little] 
20 time before that he held such a note, and I asked him 

w hy I should pay Henninger’s notes, and he said,] 
well, I had m ade a good  thing out of the property foa 
one thing, and another thing was, if I hadn’t told Henl 
ninger that I  was goin g  to pay him a commission, thal 
H enninger would have paid that note when it was duel 
I  told him that I did not tell Henninger that directly, 
but o f course he recalled the fact that I told him so id 
H enninger’ s presence, and, at any rate, he said enj 
ninger gave that as an excuse when he tried to col eel 

30 the note, that T aylor got $100 commission out of mej 
and he thought he ought to be satisfied with that, t al 
he was a poor man that could not pay his note anyj 
how .

F u r t h e r  D i r e c t :
Q. That brings us dow n to August, 1890, I I 

that the suit brought by Josiah Taylor and • ' 1
lor, com plainants, was brought September 2 (>  ̂ ^

A . Y es, s i r ; this conversation was not more 
40 tw o or three weeks prior to his bringing that su
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I Q. Before that you had to bring suit against Jardine 
protect your title to the property ?

[ A. Yes, sir.
I Q. Do you remember making a contract for the sale 
Lf the rest of the property to Charles C. P . H oyen  ?
I A. Yes, sir; I remember it.
I Q. Who was Mr. H oyen— was he connected with 
any company ?
I A. I supposed, or understood, at that tim e that he 
represented the Cauda M anufacturing Com pany. pQ
I Q. You executed a contract on the 20th day o f N o- 
lember, 1890 ?
| A. Yes, sir. 1 don’t remember shape o f  it, but I 
know very well that is a copy.
[ Q. I will use this copy until I  get the o r ig in a l; I 
[will offer it in evidence as Exhibit H  13.

Me . P a r k e r  : I will read it. It is an agree-
ment of the 20th o f N ovem ber, 1890, between 
Charles C. Heald and C. P. H oyen, &c. (Coun-
sel read same.) 20

Q. At the time that contract was made, it m en-
tioned the Jardine suit. Did you  know  o f any claim
pnthe part of Henninger as against you  on this prop-
erty ?

A. I never had heard any intimation o f  any claim.
I Q. Had you ever heard of any such claim until the 
| Ml was tiled ?
I A. No, sir.

Adjourned until Friday, Septem ber 29th, 1893, at 
| the hour of 10.30 A. M.

30
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IN  C H A N C E E  Y  OF N EW  JERSEY.

20

Betw een—
W il l iam E. He nn in g e r ,

Compl’t,

AND j* Before V. C. 
Bird. I

Ch ar l e s  E. He al d , et als.,
10 Deft’s.

M r . Th e o do r e  Lit t l e  for Complainant.
Mr . J ohn  E . Eme r y  for the Port Reading K. R| 

Co. and als.
Mr. W a y n e  Pa r k e r  for Charles E. Heald.

Transcript o f  the shorthand report of the evidence 
given upon the continuation of the trial of this cause,! 
at N ew ark, N . J ., on Friday, September 29,1893.

C h a r l e s  E .  H e a l d  recalled for further diredj 
examination by Mr. Parker :

Q. Mr. H eald, you  wanted to see that agreement̂  
between you  and M r. Henninger ?

A . I think I explained that.
Q. Y ou  think you  have touched that altogether?
A . Y es, sir.
Q. Just explain about the value of the McCoy f a j  

at the time you  made this exchange with Mr. HenningB
30 and since then ? . , J

A . A t the time the exchange was made wit MB 
H enniger— at the time the sale was made wit 1 
H enniger o f that farm , which I negotiated, t e P10 
perty was in a very dilapidated and run-down c ' 1 
tion, as a farm, and the buildings also; and it va . 
difficult to get a sale o f  any kind for a P™P®r 
that character in that neighborhood at a 
A fterw ards, and -in July o f 1890, by 1?as°1! J  
Philadelphia and Heading people wanting ^  \

40 properties in that vicinity, and also by reaso
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Lida Manufacturing Company pitching upon that
lot to locate their large works and factories, etc.,
Kjs property and all other lands in the neighborhood
lerv suddenly advanced in value to quite a large ex-
Ifflit, properties that perhaps a month before that time
lould have been bought for perhaps $25 an acre, ad-
Kjnced to $500 and even more. So that at the time
If the expiration of the redemption period, w hich I
lad on this property from the Jardines, the property
las worth three or four times as much as it was a 10
pnonth or six weeks before that.

Q. You produced two contracts, one w ith Byers,
lheother with Canda ; did you afterwards make deeds
funder those contracts ?■
■ A. Yes, sir.
IQ. At the time of those deeds was there any suit 
lending against this property o f any kind or descrip-
tion?
I A. No, sir ; there was not.
|Q. You have not those deeds, have you  ? 20
I  A. No, sir.

By Mb . Eme r y  : W ell, I  produce a deed from  
Mr. Heald.

[Cross-Examined by  Mr . L i t t l e : “

|A By myself and wife. 
Q- Anybody else ?
A Myself and wife.
Q.Anybody else?

I A- No, sir.

30

f  A No, sir.
^ And that $349.80 was paid by Mr. Savage to 40



w hom  that deed was delivered as attorney of sal 
H eald ; do you  know anything about that ?

A . I know there was some $349 paid over to I  
railroad com pany in final settlement of the whj 
transaction.

Q. Paid by w ho '(
A . B y  m yself through Mr. Savage.
Q. W hat was that for ?
A . It was the balance due them on account of a 

m ortgage to the Jardynes which they paid, the differ-
ence between that sum and the sum of $5,400, fol 
which I sold them the salt meadow.

Q. W h at other consideration was there for thl 
m aking o f  that deed by Mr. Chambers, if any ?

A . I  d on ’ t know  o f any at all.
Q. Y ou d on ’ t know  o f any ?
A . N o, sir. P
Q. This answer o f Mr. Chambers says as a furthl 

consideration for  the delivery of the said deed, the sal 
„Q H eald conveyed by the deed above mentioned his ij 

terest in the salt m eadow tract 1
A . W h ich  deed do you refer to ?
Q. The deed to Mr. Canda by Mr. Chambers f

B y  M r . E m e r y  : That is the consideration® 
our deed.

A . Y ou  mean to ask if I joined in that deed ? 1
Q. (B eading) “ A nd as a further considerationffll 

the delivery o f  said deed, the said Heald conveyed* 
the deed above mentioned,’ ’ that is, the deed t o B I  
P ort Beading Bailroad Company made by you, l  sup| 
pose, “  his interest in the salt meadow tract, is
so ?

A . I d idn ’ t join int join in any oeeideed with Chambers to a *

body.
A . I didn ’t ask youask you that. J ust read my quest®

please.

40
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bv the deed above mentioned his interest in the 
salt meadow tract; ”  is that so ?

A. I didn’t join in any deed with Chambers.
t didn’t ask you that sir.

A. Then I hardly get the drift o f  your question, Mr. 
Juisellor.

This answer says that as a part consideration for  
■conveyance to Mr. Canda by Mr. Chambers, that 
n paid $349.80 to the Port Reading Railroad Com - 
m, and that you also conveyed to them at the same 
3  your interest in the salt m eadow as a part o f  the 
»deration of the Canda deed ; now , is that so ?
|A. Yes, sir; that is so.
IQ. That is so ?
|A. Yes, sir.
Q. Who holds that Canda deed ? 
p  I suppose Mr. Canda, himself, or the com pany, 

leed, as I remember, was made to  Ferdinand E. 
a individually. ,

By Mb . Eme r y  : Y ou mean the Canda C om -
pany?

By t h e  W i t n e s s  : Yes, s ir ; the Canda Com - 
pany.

i  How old are you Mr. Heald »
¡A. 42.

I  Do you live in Brooklyn ?
!• Ho, sir.
f  ^ere do you live now ?
P* New York.
r  ®ave you a family ? 
r* Yes, sir.

A Mr. Pratt’s daughter, you  say ?

p  is she alive or dead%
A- Who ?

U ! 1S' Pratt’s daughter.
I ' °he is living.

' ®ow °ld is she ?

s

10

20

30

40
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A . She is 38— you  speak o f my wife, I suppose?
Q. Y es. Is Mrs. Pratt a member of your family?
A . Y es, sir.
Q. H ow  long has she been such ?
A . O ff and on fo r  8 or 9 years.
Q. JSTot longer than that ?
A . N o, sir— m aybe 10 years.
Q. H ow  old is she ?
A . 66.

10 Q. Is she in good  health ?
A . Y es, s ir ; fairly good  health.
Q. W hat business has she carried on heretofore? 1 
A . She never carried on any business particular̂  

that I know  of.
Q. W here did she live before she came to live witlj 

you ?
A . V erm ont.
Q. W as her husband living at that time ?
A . Yes, sir.

20 Q. Y ou  purchased the property, the Blanchard place! 
y ou  say, from  her ?

A . Y es, sir.
Q. W hat did you pay for it ?
A . It was an exchange.
Q. F or the Brooklyn property ?.
A . Y es, sir.

B y  M e . L i t t l e  : Let me have the agreement, 
if  you  please, Mr. Parker.

30 Q. It was valued at what price ?
A . D o you  mean the Brooklyn property ? 
Q. N o, I mean when you bought the { 

her ?
A . Y ou  mean the Blanchard place ?
Q. Y es?V.̂ 1COÏ
A . E ither $8,000 or $8,500. I don’t know wine . 
Q. D id you  take the deed in her name l 
A . The deed for  the Blanchard property ?

40 —  I f
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: Q. Who is Mr. Dupuy ?
■A . W ell, he is a man about 65 to 68 years o ld ;  he 
led in Brooklyn.
IQ. Was he a man of family ?

A. Yes, sir.
Q. What family had he ?

I A. Three daughters and one son.
IQ. What was his business ?
■A. When do you mean ?
IQ. For the last 7 or 8 years o f  his life ? 10
I A. He was with Mr. Kelsey daily, w ho was his 
father-in-law; that is, his father-in-law while his w ife 
lived and Mr. Kelsey was president o f  the W illiam s- 
prg Savings Bank, and he was in the real estate busi- 
less also.
|Q. That institution ?
I A. Yes, sir; with Mr. Kelsey.
|Q. At the time this deed was taken in his name for 
Be Blanchard property, what was he engaged in ?
I A. With real estate transactions on his ow n account. 20 
|Q. You purchased the property from  M ary Pratt ?
[A. Yes, sir.
■Q. Why didn t you take the title in your ow n 
Dame? - : > .

I A. There are reasons for that which I can explain if 
p  insist upon it.
Q' A ask you to do so.

[ ’ ^le Principal reason was that she was at that 
|llDe ^  ^ yet estranged from  her husband ; they 
per had been separated legally and I advised under 30 
P  circumstances she should not hold any real estate 
I  tier own name.
IQ- is her husband still living ? 
j A- Yes, sir.
IQ- Where is he living ? ; ; .
I A. In Vermont.

N TdM“v 'r ? disposecl o f  that property to  M r- B lan-

in ll° You refer to ? 
f  lheProperty in Pennsylvania? 40



A . N o, s ir ; I  disposed o f that to Mr. H e n n in g e r ]  
By  M r . Eme r y  : The Brooklyn property«

disposed o f to  Mr. Blanchard ? 
By  M r . L i t t l e  : Yes.

10 A .
Q.
A .
Q.
A .
Q.
A .
Q.

20

30

Q. W h at is that valued at ?
A . I  think it was valued in this transaction at abJ

$12,000.
Q. A nd the Pennsylvania property at about $8,50(| 

Yes, s ir ; som ething like that.
That would make a difference of $3,500?
Y es, sir.
H ow  was that paid by Mr. Blanchard ?
The difference ?
Yes.
It was paid by  $3,000 in cash.
The difference was paid by $3,000 in cash? I 

A . Yes, sir.

B y  Mr . P a r k e r  : The agreement states thl 
consideration. It is not fair to cross-examinl 
this witness without showing him the papers. 1 
ob ject to this line o f examination.

T h e  C o u r t  : Oh, Mr. Parker, 1 think it I  
perfectly fair, perfectly fair in this case, ■  
must rem em ber that fraud is charged.

B y  M r . P a r k e r  ; Very well sir.

Q . A n yth in g  you  have said you may explain if )'0| 
desire to.

A . Y ou  asked me how the difference in value« 
p a id ; I  said it was paid by $3,000 in c a s h ,«  
rather instead o f  paying the difference, was a «  
back on the property which was agreed upon a
time o f the transaction. ■

Q. In  other words, you took a mortgage upon«
propertv for that amount ? . , I

A . Mr. Blanchard agreed to loan $3,000 bac ■  
the property to anyone that he disposed o it 0 
amounts stated in the contract as the valuation

fiferent 
pount i

]tt<
« f o r  I
k. n<

l . w
1500; 
1 .  Tt 
led fo 

ley wei 
■comm
I q. wi

1 Mi 
IQ. Co 
I A. Mi 
IQ. f l  
IA Mi 
|Q. He 
portgagi 
IA W< 
[conveyec 
f Q. Bu 
IA  Th 
■title.
IQ. Di< 
IA Ye 
IQ. Wl 
ponal 
| A $5(
IQ. Yo 
I A. Ye 
Iq. in 
A. Ye 

IQ. Is. 
Ia.No
Q. Ho 
A. Ik 

IQ. Ha 
|A. No 
IQ. No

40
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|jferent properties was put in more to determ ine the 
lount of commissions than anything else.
|Q. Now, Mr. Heald, the m ortgage w hich was given 
Is for $3,500?
I A, No, sir; it was given for $3,000.

JQ. Well, how do they make up the difference o f 
1500 ; where was the other $500 ?
[A. The amounts stated in the contract were not 
led for the purpose of fixing the difference in value, 

lev were stated for the purpose o f  fixing the amount 
■commissions.
Q. Whose commissions ? • ‘ •:
|. Mine.
Q. Commissions between who }
A. Mr. Blanchard and myself.
Q- Who paid your commissions ?
A. Mr. Blanchard.
I  How did it come that Mr. D upuy made that 

I mortgage upon that property ?
lA. Well I have explained w hy the property was 
[conveyed to him.
I ft  But that was not the question I asked you  ?
ft  The reason he made the m ortgage was he held 
| title. ' °  °
fr Did he give his bond ?
| Yes, sir.

»Whatconsideration did he receive for  g iving 
Ponal bond for $3,000 ? .
[A- $50.

p  ôu paid him $50 ?
H Yes, sir.

!? order t0 get his personal bond ? 
r  Yes, sir.

I! I? ^r.‘ DuPuY anY relation o f yours ? 
r- “o, sir. J

E i I-" ^ave y ° u known him ?
L. jjag? ' or A2 years before he died.
I A, n0 sjG e' er ^een a m ember o f  your fam ily ?

I  N n g  morB

10

20

his

30

e ^ian a business acquaintance 40
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A . That is all.

# Q- H ave y ° u ever bad any other transactions of a 
like character w ith him ?

A . I d on ’ t rem em ber that I ever did.
Q. Y ou  said that Mr. Taylor said to you at one time 

that you  ought to  pay a note which he had in hM 
hands ?

A . Y es, sir.
Q. O f $100?
A . Yes, sir.
Q (H anding witness a paper). Look and see if thau 

is the note referred to  at that time ?
A . I  suppose it is, I did not see it at the time.
Q. Y ou  suppose this to be the note?
A . I  suppose so.

B y  M e . L i t t l e  : This is Exhibit 3 for the 
Complainant.

R e -D ie e c t  b y  M e . P a e k e e  :

Q. W as the Blanchard property mortgaged at thw 
tim e you  made the agreement with Mr. Blanchard? 1

A . N o, sir.
Q. W as the Brooklyn property mortgaged?
A . Y es, sir.
Q. F or how much ?
A . $4,500 I  think, or $4,000.
Q. $4,000 is stated in the agreement ?
A . W ell that is correct.
Q. So that the equity in it appeared to be $8,000
A . Yes, sir.
Q. W ell, I  see the Blanchard property was sold sub-

je c t  to the taxes o f  1888 ?
A . Yes, sir. , 1
Q. A nd the memorandum is an absolute one 

one should have one piece o f property and the o ® 
have the other ?

A . Yes, sir*

R ec eos s  :
40 Q. Then the equity in the Brooklyn property « 

m ore than $3,500 ?



213

■A. The equity in the Brooklyn property , yes, sir.
I Q. How was the difference paid ?
I  A. The difference wasn’ t paid at all if  you  put it 
hat way, there wasn’ t supposed to be any difference. 
It was merely a contract to take one piece o f property 
hr another, with a proviso that Mr. Blanchard loan 
$3,000 on one property that he sold and conveyed.
IQ. Mr. Blanchard would loan $3,000 ?
■ A. Yes, sir, which he didi

Re-Dir ect  by  Mr . P a r k e r  :

IQ. Is this the original contract between you  and 
Ir. Hoyen which has been referred to (show ing wit- 
lbs a paper)?
■A. Yes, sir, that is the original.
|Q. At what date was that delivered ?
■A. The date ?
IQ. Yes, sir, in this agreement ?
I A. It was delivered on the day o f  its date, and that 
fas the 30th of November ?

Q. The 20th of November ?
A. Yes, sir.
Q- The 21st of November is the day o f  the receipt ? 
A. Yes, sir.
^ ^r- Ravage acted as your attorney in that con. 

tract? J

• Y es, sir, I was away all that year pretty nearly. 
Q. Is this a confirmatory deed, or deed rather that
executed to Mr. Canda?
• Yes, sir, that is the deed o f  conveyance.

Y Mr . Par ke r  : I offer in evidence the 
original agreement between Charles E. Heald 
and C. P. Hoyen, marked E xhibit H  16.

10

20

30

|andâ S ^ ^  0r’^ na  ̂ conveyance you  made to  Mr. 

I A- Yes, sir.

a' y Pursuance of the agreement o f  Mr. H oyen  ?I 4, 1 es, s ir . ’ 1 ’ '  J  -

I  ee it is stated to have been executed and ac- 40



know ledged on the 26th day o f April, 1892, in the State1 
o f  C onnecticut and in the County of Fairfield; will 
you  explain w hy ?

A . A t  that time I  was living in the town of Cole- 
brook, Richfield County, Connecticut, which is some-
thing over 100 miles from  N ew  York.

Q. W ere you  able at that time to get to New York 
conveniently ?

A . N ot conveniently, by  any means.
10 Q- W h y not ?

A . I  was quite ill with a trouble I had had fora 
num ber of years, which I am thankful to say I haves 
g ot considerably better of.

Q. A n d  you  had been ill for sometime?
A . I  had for tw o years.
Q. H ow  long did you  remain there after the execu-j 

tion o f this paper ?
A . Until N ovem ber.
Q. R egaining your health ?

20 A /  Y es, sir.
Q. It was executed, I see, before Edward S. SavageJ 

Master in Chancery ?
A . Yes, sir, he cam e up there and took the acknowll 

edgem ent.
Q. The m oney mentioned in the agreement, $2,000, 

fo r  the sale to  Canda was to be paid either in cash on 
by  w ay o f m ortgage, how  was it paid ?

A . It was paid in cash.
Q. A ll o f it ?

30 A . Yes, sir.
Q. This deed ? ,,
A . Yes, sir.

B y  M b . P a r k e r : I offer this deed inen-j 
dence, and ask that it be marked Exhibit V
F. E. C.

Cr o s s -E x a m i n e d  b y  M r . Eme r y  :
Q. Y ou  paid nothing o f that $10,000 to the P° 

R eading R ailroad Com pany or to Chambers?
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| A. There was some $349, I  think, which was de- 
1 ducted from that sum.
I Q. From the $10,000 ?
I A. Yes, sir, and that was paid o v er; that is, the 
money was received less that.

By Mr . Pa r k e r  : I offer on the part o f Fer-
dinand E. Canda the original deed o f G ordon  •
Chambers to Ferdinand E. Canda, dated A pril 
17, 1892, acknowledged that day, recorded 
April 25, 1892, in Book 49 o f deeds, page 505, 10\
I think, or 515, I don’ t know  which. Marked 
Exhibit H 18, F. E. C .; also a deed o f  Ferdi-
nand E. Canda to the Canda M anufacturing 
Company, dated May 2, 1892, recorded Sep-
tember 10, 1892, in Book 253 o f deeds, on page 
132. Marked Exhibit H  19, F. E. C.

By Mr . Little  : I object to both of these 
deeds.

The Court admitted them subject to ob jec-
tion. ' 20

Elwood B y e r s  sworn for Mr. E m ery’s clients :

D̂irect Exa min a t io n  b y  M r . E m e r y  :

Q. What is your occupation ?
A. Clerk in the real estate office o f the Philadelphia 

H  Reading Railroad.
Q. What was your employment in 1889 and ’90 ?

I A. I was in the same occupation, ^30
IQ. Tinder Mr. Loomis of the real estate departm ent 
pf that company ?
| A. Yes, sir.
I Q. He had charge of it ?

A. Yes, sir.

|Q- In the summer o f 1889, did you  on behalf o f  the 
r P any, or a company to be subsequently form ed, 
of T  a*reemeni' with Mr. Savage for the purchase

leadowT1 ° f knd ° n the Arthur KiU lot o f  salt
^ Yes, sir. 40
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Q. This agreem ent is made with you. On whJ 
behalf did you .m ake it ?

A . I  made it in behalf o f  the Philadelphia & ReaJI 
ing  R ailroad Com pany.

Q . W hich  was purchasing it for that purpose ?
10 A ‘ Purchasing  ^  as far as I understood for the col 

struction o f  a branch road.
Q. A  road to be prom oted by them ?
A . Yes, sir.
Q. Y ou  were not purchasing yourself?
A . N o, sir.
Q. And the m oney was furnished by them?
A . The m oney was furnished by the Philadelphia Jl 

Reading Railroad Com pany, as far as I understood. I
Q. Y ou  paid the $50 mentioned in this agreement 

for  the option ?
A . Yes, sir.
Q. This agreem ent was dated the 8th of Augusl 

provided that by  the 15th you should have the right t« 
call fo r  a conveyance o f  the property for $5,315 ; dii 

-you  on behalf o f  the com pany make a demand iridili 
the time ?

A . I did.
Q. W hat reply did Mr. Savage make ?
A . Mr. Savage said he was not prepared just at that 

gQ tim e to  make title ; he wanted an extension of time.
Q. D id you  subsequently execute an assignment o 

your interest to the Port Reading Railroad Compa* 
after it was incorporated ?

A . Y es, sir.
Q. I show you  a paper attached to the agreeing 

itself ; is that the assignment ?
A . Yes, sir.
Q. A nd that is your signature there too ?
A . Y es, sir.

40
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By Mr . Eme ry  : I offer this in evidence. 
The same marked Exhibit E 20.
Counsel read the same.

That is an assignment made o f  the contract after 
company had been form ed for which you  were buy- 

pg the land ?
|A. Yes, sir.
IQ. Now, at the time of making the agreem ent to 
irchase, had you any knowledge or inform ation as to 
W claim of Mr. Henninger upon the premises ?
[A. No, sir; I knew nothing about it.
Q. That is all. '

N or Cr o s s -Ex a m i n e d .

10

[Thomas J a r  d in e , sworn in behalf o f Mr. 
Emery’s clients:

jeect-Ex a min a t io n  b y  Mr . E m e r y  :

Q. Where do you live ?
A. Rahway.
Q. You were one of the owners o f  the m ortgage upon 

i  property spoken of here as the M cC oy farm, also 
Jthe Jardine property ?
|A. Yes, sir.
|Q- Located in Middlesex County on the Arthurill 0 */

20

1 Ves’ sir‘ 3 0
r  Who else were the owners o f that m ortgage ? 
r* %  sister and brother.
J ^nd y.°« had that m ortgage foreclosed ?
A- 1 es, sir.

K After the failure to pay the interest ?
P- Yes, sir.

¿ Henni1̂  was ^ e  owner o f the property at

f  ^imderstood him to be so.
[ k you don t know personally about that ? 40
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A . N o, sir.
Q. But you understood him to be the owner at the 

tim e you  put the property in the hands of your lawyers 
to  foreclose the m ortgage or collect ?

A . W ell, w e inform ed him we were going to forel 
close.

Q. A n d  afterwards did foreclose ?
A . Yes, sir.
Q. A nd the property was sold under foreclosure ! I 

10 A . Yes, sir.
Q. Y ou  bought it, didn’t you?
A . Yes, sir.
Q. N ow  did you  at that time know about any ini 

terest o f Mr. H eald in the property ?
A . N ot at that time, no, sir.
Q. Y ou  did not know  that he had any ?
A . N o, sir.
Q. W hat arrangement, if any, was made at thj 

time o f  the purchase o f that property, or what waj 
20 said ?

A . A t  the sale ?
Q. Y e s?
A . There was a proposition made through our cou* 

sel, Mr. Schaeffer, to give an option of thirty days, 
when we went to sell, M r. Schaeffer and Mr. Savagej 
were on the inside, and they came out, or Mr. SchaeM 
cam e out, and stated the case, that Mr. Savage want® 
his option o f  thirty days, and my brother and con 
sented to  g ive it. Mr. Schaeffer asked us to col® 

30 inside, and Mr. Savage was in there, and he sta tlj 
the boys were willing to give an option.

Q. A n  option for th irty days to do what?
A . They expected to redeem the property.
Q. T o  redeem the property from you ?
A . Y es, sir.
Q. Y ou  bought it ? , it
A . Yes, s ir; that is, Mr. Schaeffer bought ,

bought it in.
Q. F or what amount ?

40 A . I f  I rem em ber right it was $4,000.,
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|Q. That is right. You were w illing that Mr. 
Ravage should have the option for  thirty days to  buy 
L  property back for the amount due on you r m ort-
l e ?
[A. Yes, sir.
Q. Within that 30 days did you have any conversa- 

jion with Mr. Savage in reference to that option  ?
| A. Yes, sir, within that thirty days.
Q. That sale took place on the 16th day o f July ?
A. Yes, sir.

| Q. Now, when did you have any talk with Mr.
Wage about that option ?
■ A. Well, it was some 8 or 9 days before the option 
las up. Mr. Savage met m y brother and m yself and 
Mated that that man of his could not buy and would 
lot buy and we could go ahead and sell the property,
Ind then I asked him who the man was and he told me.

Q. Who did he tell you ?
A. Mr. Heald.
Q. And that was the first time you  ever heard o f 20
m? ' ■ ’'A
A. That was the first time I ever know ed that Mr.
êald was the interested man in that property.
|Q. Did you then after that sell the propertv or 
k̂e an agreement to sell the property ?
A. I did not, but my brother did.
Q. Your brother did ?
| A Yes, sir.
IQ. But with your approval afterwards when re- 
Ned to you? 30
I A. Afterwards ; yes, sir.
IQ. I show you an agreem ent; with w hom  did your 

other make the agreement to sell the property *
A. Mr. Renfrew. 1 J

IQ- 1 show you a paper dated New 
 ̂ ’ ls t'Bat the agreement ?

I A. That is it. ; ■

York, August 7,

Q- Signed by your brother ? 
A- Yes, sir.

40
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Q. H ow  long was that made after your conversation 
with Mr. Savage ; how  many days ?

A . I  d on ’ t think it was over 26 days, it might not 
have been that.

Q. But it was after that ?
A . Yes, sir.
Q. W as it made on the strength of that?
A . Yes, sir.

B y  Me . Em e e y  : I will read this agreement,] 
it is dated N ew  Y ork , August 7,1890,1 have this 
day, & c. (Counsel read same.)

Q. N ow  at the time o f  the purchase of this property 
at sheriff sale, did you  know anything about any claim 
o f Mr. H enninger against Mr. Heald, such as is now 
sued upon ?

A . N o, sir ; not at the time.
Q. D id you ever hear o f any such thing?
A . N o t at the time, no, sir.

20 Q. A t  the time o f this agreement for the sale to 
Mr. R enfrew , had you  ever heard of any such claim I

A . N o, sir.
Q. Subsequently you and your brother and sister 

conveyed the property to the Port Reading Railroad 
Com pany, didn ’t you — you conveyed the salt meadow 
to  the P ort Reading Railroad Company, and the up-
land to  G ordon Chambers some time in the year PA 
didn ’ t you  ?

A . Yes, sir.
30 Q W hat did you  receive on that conveyance by wai 

o f paym ent ?
A . A m ount o f  m oney ?
Q. Yes, I  mean how was it paid ?
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I  A. Yes, sir.
I Q. Or draft that paid it, and that is endorsed by 
yourself and your brother and sister ?
I A. Yes, sir.
I Q. Now, at that time you also assigned a bond and 
mortgage, didn’t you, to the P ort Reading R ailroad 
[Company; I show you the asssignment ?
I A. Yes, sir.
I Q. Now at the time of receiving that paym ent did 
frou know anything about this present claim  o f H enn- 10 
inger against Heald in relation to this property ?

A. No, sir ; not that I remember.
I Q. Now, you had made an agreem ent to sell this 
[property to Renfrew before carrying out this sale to 
(the Railroad Company and Chambers ; did you  get a 
release from Mr. Renfrew of his interest ?
| A. Yes, sir.

Q. There appears upon this contract o f Mr. R en few  
a release signed by him ?

A. Yes, sir.  ̂ 20
Q. Is that his signature'(

I A. Yes, sir.
Q. And that was produced and delivered over at 

the time of carrying out of the sale, was it not ?
A. Yes, sir.

By Mr . Emery  : I will read this release (read-
ing) : “  I hereby release my interest in the with-
in agreement,”  &c. (Counsel read same.)

Q. Did you have to purchase Mr. R enfrew ’s inter- 
68 or the purpose of getting that release ?

A. Yes, sir.

, r‘ Jardine, do you recollect whether this 
I .6 01 ̂  ^eading Railroad Com pany is for  the 

| 8, and the deed to Chambers for the high

it a l !  f°U* ^°Ur willing to sell any porti 
I the Ra 11(>T °^ler • ^ ere j o u  w illing to »  

A No^- ^ °mDanY anything except the whol(

Q- Did you decline to do that ?

30

40
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10

A . Y es, sir.
Q. D id you  know  that the Railroad Company were 

obliged to  get title ? You held the legal title to J  
property , d idn ’ t you  ?

A . Y es, sir.
Q. D o  you recollect about the application for thJ 

dock  license ?
A . Yes, s ir ; there was something about that.
Q. W hen did the time expire for making the ap-

plication by the owner, the first of July, wasn’t it? I
A . B y the ow ner ?
Q. Yes,
A . Y es, and the freeholders under the law of 1890J
A . I d on ’t rem ember, sir.
Q. That is all I  believe.

C ro ss -E x a m i n a t i o n  :

Q. D o  you  say or mean to be understood that yoi 
thought Mr. Savage when he got that option for re j 
dem ption was acting for himself and not for anvbodl 
else ?

A . I d idn ’ t know  who he was acting for.
Q, I  d idn ’ t ask you  that. I asked you whether yoi 

meant to  be understood as saying that you thougB 
at that time he was acting for himself personally MB 
not as acting for  anybody else ?

A . !N o; he was acting as an attorney for somebo® 
else.

Q. Y ou  knew that, didn ’ t you 1
A . Yes, s ir ; I knew that. .1
Q. You said in you r answer, didn’t you, in t e siB 

o f  H eald against you, that you understood he was afl 
ing for  a client ?

A . Yes, sir.
Q. A n d  you did so understand ?
A . Yes, sir. , o i: J
Q. But you  did not know at that time w o  “1

was ?
A . Y es, sir.
Q. That is all you mean to say ?

40
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|A. Yes, sir.
ID. Where was the conversation which yon  say you  
ail with Mr. Savage, in which he told you that this 
iin would not do anything, and did I  understand you  

|o say that he said you could go on and sell ?
|A. Yes, sir.
[Q. Did you so state on your examination ? Y ou  
ire examined, were you not, in the suit o f Heald 
lainst you ?
A. Yes, sir. 10
Q. Did you so state on that examination ?
A. 1 don’t understand the question if you  please.
|Q. Did you state on that examination that Mr. 

lavage told you that his client would not exercise the 
Iption, and that you could go on and sell ?

A. I think I did ; yes, sir.
Q. Do you know where that conversation took place ?
A. In Cherry Street, Rahway.

I” Q. At what time ?
■A. In the forenoon.  ̂ go
■Q. At what day in the month ? 
p  I haven’t tried to refresh my m em orv about 
rse thinos 5 it was in August, I  think, and the 5th

IV. What?
■Â The 5th or 6th of August, I  think it was. I 
Hn tgive that very much thought.

A. Yes, s ir ; I th in k  I had after that time.
I l Did you tell Mr. Klink o f the option that Mr. 
page had ?
I  Yes, sir, I told Mr. Klink before that time about

* 1011 i'0 You is whether you  did not have 
>n with Mr. Klink after that conversation 
age on the 5th or 6th day o f  August, and

40



Q. N ow , I  want to know in that conversation 
w hether you  did not tell him that Mr. Savage had an 
option  for  th irty days, and after that 30 days expired 
you would talk w ith him if the option was not exer-
cised, or words to that purport ?

A. M y  impression is that I did. I had a good many 
conversations with Mr. Klink.

Q. D id  not you  have a conversation with him on the 
7th day o f  A ugust, in which you told him of Mr. Sav] 

10 a ge ’ s option, and said to him that if he would wait un-
til the expiration o f  that option you would sell him 
the property if  it' w asn’ t taken by Mr. Savage ?

A . I  told him that.
Q. On the 7th day o f August ?
A . W ell, I told him that, but as to its being the 7th 

day o f  August, I  don ’t remember.
Q. D idn ’ t you  swear in your examination of that 

case o f H eald against you, expressly, that the conver-j 
sation with Mr. K link was after you met Mr. Savage 

20 and had your conversation with him in Cherry street I
A . W ell, if I  did— (interrupted)
Q. I ask you  if you  did not in plain terms.
A . I don ’t know  as I can swear to that date on the 

7th.
Q. D idn ’t you swear that it was after the conversa-

tion with Mr. Savage ?
A . Yes, sir.
Q. In Cherry street ?
A . Yes, sir.

3 0  Q- A n d  that you  told him in t h a t  conversation thati 
Mr. Savage had an option for t h i r t y  days, and if ij 
was not exercised you would t a l k  w ith  trim, 4  
K link  ?

A . Yes, sir, m y impression is t h a t  I d id . I
Q. This paper which is shown y o u  is dated the t l  

day o f  August. W h o drew i t  t
A . I d on ’ t know  who drew it. I
Q. W ell, just look at the h a n d w r i t i n g  and see if m

know  who drew it.
A . This is the one I was looking a t ?40
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|Q. Yes, sir. ' -  • -
A. That is my brother’s signature.
Q. Whose handwriting is the b od y  o f  the paper ?
A. I rather think that it is his.
Q. Don’t you know your brother’s handwriting?
A. No, sir; not that I can say by the w ay this is 

that it is his handwriting.
IQ. Where was that paper draw n?
■ A. It was drawn in Mr. R enfrew ’s office, I think.
IQ. Where is that ? f 10
■ A. At 125th street, Few  Y ork — Harlem.
IQ. Were you present when it was drawn ?
■A. No, sir.
IQ. When did you first see it or hear o f  it ?
I A. I heard of it the same night or the next night 
[after it was done; it was either the same night or the 
next morning.

Q. Who is this gentleman, Mr. R enfrew  ?
A. He is in the real estate business.
Q. Who is he—not what he is doing ; what relation 20 

[to you, if any, is he ?
IA. Oh, well, it is quite d istant; he is related by  mar- 
lying a cousin.
IQ. Are you and he quite intimate ?
I A. Well, not as intimate as we m ight be.
I Q. And you might be less intimate than you  are, I  
[suppose; is not that so?
1 A. Well, it is hard to explain th a t ; we are on speak- 
fug terms. v y  y.
|Q. Who is Henry II. Jardyne ? 30
I A- Oh, he is a son of mine.
I Q- He was a witness to that paper?
I A- Yes, sir.

IA qi/10Se ^nndwriting is the red ink across it ?
L ; ,  ̂ don’t know. A l lo w  me to look  at it

I (Paper handed to witness).

L  J Aftei, illspecting ^ carefully) It looks very  much 
[ . son s, but I am not positive o f  that.

40
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Cr o ss-Examin e d  by  M r . Par ke r  :
Q. I believe I  cross-examined you once before in the 

Heald case, M r. Jardine ?
A . Y es, sir.
Q. This little paper, Exhibit 1 for the defendants, 

made by  Freeland Jardine to Renfrew, is all he hadat 
that time ?

A . That is all m y brother had to show.
Q. That is all Mr. R enfrew  had ?
A . I believe it i s ; yes, sir.
Q. H e was then a pretty good friend of yours, wasn’t 

he ?
A . W ell, I  d on ’ t know  that he was any more than hej 

is now, Mr. Parker. A s I have stated before, we might! 
have been a great deal more intimate than we were. 1

Q. W hen you  came to sell to the railroad company, 
you knew from  them that they had to get the title 
now  %

A . Yes, sir.
^0 Q . Im m ediate title ?

A . Yes, sir, I  understood that they had to get title. 1
Q. O f absolute seizer o f the land* to get their dockj 

rights ?
A . Yes, sir.
Q. A n d  had to  get it right away or else they woulJ 

lose their dock  rights ?
A . Yes, sir.
Q. A n d  you  g ot $22,000 out of them because they 

had to buy it right away ?
A . Y es, sir ; that states the amount.
Q. A lthough Mr. H e a l d  h a d  a  c l a i m  against you on

this option you  g ot $22,000 out of them for your mort-j 
gage o f  on ly $4,000 and interest ?

A. Yes sir.
Q. H ow  much did you pay to Mr. Renfrew for thil 

precious document signed by him ?

O bjected to.

A . I f  it is necessary to answer it, I will answer I
40
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T h e  C o u r t  : I think the testim ony ought to  
go in ; y o u  m a y  answer the question.

A. $750.
Q. That was all ?

I A. Yes, sir; that was all. It has taken you  gentle-
men a loDg time to get that, but that is all the m oney 
that was paid in cash.
[ Q. Wasn’t it represented in these leases that he 
asked $8,000 ? ' . - ~

A. He asked $16,000.
Q. And as I understand it, you  got this large amount 

out of the Eailroad Company because they were in a 
[hurry?
I A. Yes, sir. 
t Q. That is all.

Cross-Examined by Mr . Lit t l e  :
Q. Who was your attorney or solicitor in the m atter 

of the foreclosure, and in the suit o f Mr. H eald against 
you ? 2 0

I A. Shaeffer & Durand.
I Q. There was a bond of indem nity presented here.

Now in the m a tte r  o f  drawing o f  the papers and 
in negotiating w ith  th e  railroad, that was left by you 

[with Mr. Shaeffer— w a s  the matter o f the n ego-
tiating with the r a ilr o a d  left by you with Mr. Shaef-
fer?

I A. les,sir; with Mr. Shaeffer.

I Be-D i r e c t  b y  Mr . Emer y :

If ir *• ^ar(̂ ne’ You speak o f a conversation with
Niii you had seen Mr. K link before you

t is talk w ith  M r. Savage in Cherry street, hadn’ t ! you? ® J 1
• Yes, sir; several times.
• lou had seen him several times before that ?

Yes, sir.

o . ^ ore that time, had vou told him that Mr.
had an option?

M Yds, sir.
40
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Q . H ow  after you  had the conversation in which he 
told you  that his client was not going to take it and 
you  could g o  ahead and sell it, did you afterwards! 
tell Mr. K link that Mr. Savage still held an option? 1 

A . I  d on ’ t clearly remember.
Q. A fte r  you  had made a sale to Mr. Renfrew, did 

you  ever tell him that ?
A . H o, sir, not softer I  made the sale to Renfrew.
Q. The sale to R enfrew  was made by your brother?! 

10 A . Yes, sir.
Q. A n d  was not communicated to you at once?
A . W ell, it was either that night or the next moral 

ing. I  w on ’ t be certain.
Q. But it was not on the 7th day of August, it maw 

have been the 8th before you  knew it ?
A . Yes, sir.

F u r t h e r  C r o s s  :
Q. W ere you  present when Mr. Klink was examined 

20 in this case o f  H eald against Jardine ?
A . Yes, sir.
Q. Y ou  heard his examination ?
A . Yes, sir.
Q. D id not he in your hearing swear expressly upoI 

the subject (interrupted)

B y  M r . E m e r y  : I  object to that. That can-
not be evidence against him, what anybody! 
sw ore to  in his hearing.

B y  M r . L i t t l e  : He did not deny it.
3° , 1

Q. I want to  ask you whether you have not near«
- Mr. K link swear— (interrupted)

O bjected to.

Q. W hether or not he did not swear in your hearing 
that you  not on ly  saw him on the 5th and 6th, but 
him  also on the 7tb, and told him in plain terms t a j 
Mr. Savage had an option, that if he would wait unuj 
the expiratien o f  that time you would sell 1111 ■

40 p rop erty ; and whether he did not himself goon
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L afterwards and say that the conversation was on 

Hie 7 th ?
Objected to.
Objection overruled.

I  A. You want me to answer this, whether it was on 
the 6th or 7th?

The Co u rt : Read the question.

The stenographer read as follow s : 10
I Q. “ Whether or not he did not swear in you r hear- 
L it that you not only saw him on the 5th and 6th, but 
»whim also on the 7th, and told  him in plain terms 
that Hr. Savage had an option, that if he would wait 
until the expiration of that time you would sell him 
tke property; and whether he did not him self g o  on 
the stand afterwards and say that the conversation was 
on the 7th?”  N

A. It might b e ; I cannot say wdiether it was the 
7th or when it was that that conversation took place. 20 

Q. Are you willing to swear that your conversation 
did not take place after the conversation with Mr.

[Savage? * - * ' -
A. I don’t know that I am w illing to  say that, sir.

Freeland J a r d in e , sworn for Mr. Em ery s 
clients.

Dir e c t  E x a m i n a t i o n  b y  Mr . E m e r y  : 3 0
Q. You are a brother o f the witness last on the 

stand ? *
A. Yes, sir.
Q. And one of the persons interested in the m ort-

gage on the property called the M cC oy farm  ?
A. Yes, sir. ■ , .
Q- Rid you along with your brother m eet Mr. 

Savage in Rahway on Cherry street, in the early part 
°i August, and have any conversation about the pur-

4 0
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chase o f  this farm  which had been purchased by your I 
brother under foreclosure ?

A . Yes, sir.
Q. W ell, just state what it was.
A . W e m et him on the 5th of August on Cherry 

street, and Mr. Savage told us his client was not good j 
— had not any m oney for  to buy the property and to 
g o  on and do with the property what we liked.

Q. A fter  that did you make an agreement for the 
10 sale o f  the property ?

A . Yes, sir.
Q. I  show you a paper here signed Freeland Jardine, ' 

is that your signature ?
A . Yes, sir.
Q. The paper dated August 7th ?
A . Yes, sir.
Q. That is the agreem ent with Renfrew for the sale 

o f the property ?
A . Yes, sir.

20 Q. A nd that was made afterward, as you understand 
it, Mr. Savage had given it up ?

A . That was made on the 7th o f August.
Q. A fte r  this conversation ?
A . Yes, sir.
Q. W as it made in consequence of that conversation?
A . Yes, sir.
Q. That agreement was afterwards r e le a s e d  when 

you  conveyed to the railroad company, wasn t it. y 
Mr. R enfrew  ?

30 A . Yes, sir.
Q And this release is written on that paper ?

. A . I d on ’ t know whether that is his handwriting 
or not, it looks like it.

Q. Just look at the signature there?
A . I d on ’ t know whether he wrote that or not. ^
Q. Y ou r brother said that that is the one pr u 

it wasn’t written in your presence ?
A . No, sir ; I don’ t remember that.
Q. There was no (interrupted)

40 A . I don ’ t rem em ber his handwriting.
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Cross-Examine d  b y  Mr . P a r k e r :
Q. Look here, Mr. Jardine, you  had no authority 

from your brother to make that agreem ent, had you  ?
A. Yes,sir; 1 had as much right in that property as

he had. ^
Q. He gave you no authority to sell it ?
A. Yes, sir; I had with his permission.
Q. Afterwards you mean, but not before ?
A. I sold th a t  property, sir, with his permission.
Q. Well, we have been all over that, sir, I  suppose. 1U

Re-Direct  :
Q. You spoke to your brother after you  cam e hom e 

about it ?
A. Yes, sir ; I told him of the transactions.
Q. Did he approve of it ?
A. Yes, sir.

Mr. Little does not cross-examine.
20

Asa H ull, sworn in behalf o f Messrs. Canda &  
Hoyen.

Dir e c t  Ex a m i n a t i o n  b y  M r . P a r k e r  :
Q. What is your age ?
A. 61.- ^
Q. Where do you live ? •
A- I reside now in New Y ork  City. 30
Q- Do you know Josiah T aylor?
A. Yes, sir.
Q. Do you know Mr. Charles E. H eald ?
A. Yes, sir. , ,  ' . v
Q- In August, 1890, you were in em ploym ent that 

camed y°n to Mr. Heald’ s office ?
A. 1 had desk room in Mr. H eald ’ s office.
Q- What was your business, real estate broker ?

• Real estate broker, I  had desk room  in Mr. 
heald's office ? 40
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Q. Did you  ever see Mr. Josiah Taylor there?
A . Yes, sir.
Q. W here was his office?
A . H is office was on the same floor, right two 

rootns adjoin ing ours.
Q. D id you  hear anything while you were there 

about a place called the M cCoy farm ?
A . Y es, sir.
Q. W hat did you  hear o f it?

10 A . I  was in m y office the latter part of August 
„ seated at m y desk m the year 1890, and Mr. Taylor 

rushed in to see Mr. Heald and he said to Mr. Heald, 
well, you  have sold the M cCoy farm.

Q. W hat date was this ?
A . The latter part o f  August. I don’t recollect the 

date.
Q. W hat year ?
A . 1890.
Q. N ow  proceed?

20 A . M r. Heald said yes, he had sold the meadow part 
o f it to the R eading Railroad Company, and that he 
had got a lawsuit about it with Jardine because they 
were not carrying out their contract. Taylor said, do 
you think you  will win the suit. Heald said, I think 
there is no doubt about it. Mr. Heald said you aie 
the greatest man to stick to anything that I ever saw 
in m y life. H e said, if  I  had stuck with you, I might 
have made a good  thing out of it. Mr. Heald sai 
Mr. Taylor, you  didn ’ t want to put in a cent, and you 

30 let it go. T ay lor said he was sorry he hadn’t stuckc to 
it, he m ight have made some money out of it.  ̂ ®n 
there was som ething said about Mr. Henninger s no 
o f  $100. I  think it was, and Taylor said that r. 
H eald ought to  pay that note. Heald said he i n 
see w hy he should pay it, he paid him commission 
$100. Taylor said you must have told Henninger y 
paid me commissions. He said no. I never to 
sir, he mav have heard me say so in your Piesen .
I  never told him . There was some other conve 

40 which I don ’ t recollect, and they left the office.
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Cross-Exa mi n e d  :

q  Was this conversation in August, 1890 ?
A. 1890, yes, s ir ; the latter part o f  August.
Q. That was after Heald com m enced his suit against 

Jardine, wasn’t it \ v'
A. I think it was, I am not certain after that, I  

know it was the latter part o f  August the conversa-
tion took place, they talked very loud over it, and m y 
desk was in a radius of six or eight feet o f  them, 

j Q. Have you ever talked with M r. Heald over this 10 
| matter since that time ?

A. No, sir; not particularly.
Q. Have you talked in general about it ?

I A. No, sir.
Q. Never told him what you would swear to here ?
A. No, sir.
Q. Have you ever been asked what you  would swear 

I to here?
I A. No, ; '
I Q. By anybody ? -
I A. No, sir.
[ Q. Did you know when you cam e here what they 
I expected to prove by you ?

A. No, sir.
A. You never knew what they expected to  prove by 

I you until you were asked questions on the witness 
I stand ?

A. I knew there was some dispute between T aylor 
I  and Heald
I Q- Do I understand you that you  did not know un- 

I  til you were here put on the stand what they expected 
I to prove by you ?

A. No, sir. '■ ' ■ ;■■■•- - ■ \ ' • ■
Q. That is all.

I  Re-Direct  by Mr . Pa r k e r .

I  Q- lou don’t mean to say that you didn’t speak to 
I  toe about it, you spoke to me about it yesterday ?
I 0 yes êrt ây you did, ves, sir.

' y°u remember the bringing o f the suit o f  40O O
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T aylor against Iieald  in September, 1890, or there-1 
abouts ?

A . Yes, sir. M r. H eald told me about it, that he 
had a suit.

Q. D id he then speak to you about remembering 
this conversation ?

A . W ell, he did, it was just a casual conversation, 
yes, sir.

10

C h arles  E . H e a ld  recalled in his own behalf.

D ir e c t  Examin at io n  by  Mr . Par ke r .
Q. Mr. H eald at the time when these deeds seem toi 

have been made in A pril, 1892, in which conveyances] 
were made to Canda and the Port Reading Railroad 
Com pany and in which it appears other deeds were 
executed by G ordon Chambers, did you have anything 

20 to  do with the Jardines, directly or indirectly at that 
iime ?

30

40

A . N othing whatever.
Q. Personally or by attorney in any way \
A . N o  w ay whatever. I was very antagonistic tol

them and always have been.
Q. A t  the tim e o f  the execution of those deeds youj 

appeared by you r counsel to have given a consent tol 
the discontinuance o f your suit ?

A . Y es, sir. , j
Q . A t  whose request was that given as you un e j

stood it ? . .. t
A . I understood it from  the railroad peop e> j  

they were perfectly  willing to carry out their con
with me. .

Q. D id  you  understand who held the ti^e 
the land you  had bought from the Jardines.

Q. Y ou  understood the railroad company ha<l  
bought from  the Jardines or agreed to? |

a : Y es sir, or made some arrangement with W j
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irhereby they would discontinue or som ething o f that

nature. .
| Q. They were ready to carry out everything you
had agreed to do with your various purchasers and 
they wanted a discontinuance o f the suit so as to  make 
title complete in them ?

A. Yes, sir. . . ; . , . ; . .
Q. And you were willing to do that for them ?
A. Yes, sir, I had no objection, they did everything

they could. _ YO
Q. You got no consideration except the original con -

sideration of your sales ?
A. No, sir.
Q. Nothing from the Jardines ?

I A. No. sir.
Q. Nothing from the railroad com pany ?

! A. Nothing at all.
! Q. Except just carrying out the original contract 
you made with Hoyen & Byer ?

A. Yes, sir, the original sum m entioned in this con - 20 
tract is all I received from anybody.

Q. Subject to a deduction o f  the m ortgage ?
A. Yes, sir.
Q. And thus you were out in the transaction ?
A. I suppose so.
Q. That is all.

By Me . Par ke r  : I rest.
By Mr . Emer y : I don ’ t know  w hether I 

offered yesterday a bill filed by T aylor in 1890,
Jane B. Taylor and Josiah B. Taylor, bill filed ^  
Sept. 23, 1890, marked Exhibit JSo. 21.

The Court  : D o you  offer anything but the 
bill ?

By Mr . Emer y : 1 merely desire to show the 
existence of a suit. I have no objection to any-
thing else going on.

I would like to put these checks that were o f -
fered and the agreements. I  suppose they will 
be marked. I believe all the records are in, but 
I am not certain. • ^0



236

I want also to  put in evidence the record 
show ing the status o f  the title of the Blanchard 
farm. I  have copies o f  the records from the 
Pennsylvania courts. I  think they are referred 
to in the answer.

I offer first an assignment of a bond and 
m ortgage, Leon Blanchard to Charles W. Mey-
ers, dated July  10, 1889, marked Exhibit 22.

N ext an assignment o f the same mortgage 
10 from  Charles W . Meyer to Juan F. Portuoneo,

D ecem ber 16, 1880, marked Exhibit No. 23, and 
the assignment from  him to Mary R. H. Meyer, 
dated January 18,1890, marked Exhibit No. 24; 
then the deed o f  Josiah Henninger to Lizzie 
H enninger, dated February 28, 1890, marked 
Exhibit N o. 24 ; then the proceedings in fore-
closure o f the m ortgage with exemplified copy 
o f the record o f  the proceedings and of the sale 
on the 6th o f  December, 1890, marked Exhibit 

20 N o. 26.

M e . E m e e y  B e s t s .

J o s ia h .  T a y l o r ,  recalled for further Dir ec t  Ex-
a m i n a t i o n  :

B y  Me . L i t t l e  :
Q. D id Mr. Heald ever say to you at any time that 

he would pay you  commissions for the exchange o 
that property ?

A . N o, sir.
Q. D id you  ever ask him to do so?
A . N o, sir.
Q. Did Mr. H enninger pay them ?
A . H e agreed to  pay them.
Q. Look  at this paper and tell what it is. 1
A . It is a note that Mr. Henninger gave me o j 

commissions.

40 Offered in evidence.



Q. Did you hear Mr. H all’ s testim ony ?
A. Yes, sir. ' ' ' ^
Q. Did you ever say to Mr. H eald, in the presence

of Mr. Hall or otherwise, that you thought he ought to  
pay you $100 commissions ?

A. No, sir.
By Mr . Par ke r  : I asked M r. T aylor upon 

this very point and therefore I ob ject to  this 
testimony.

Q. Now, look at this paper, which is a letter from  
Mr. Henninger to you, dated N ovem ber 23, 1889?

By Mr . Eme ry : I don ’t see how any letter 
from Mr. Henninger to  him is admissible at this 
branch of this case.

Q. You see that paper, do you ?
A. Yes, sir.
Q. That is all.

Not  Cr o ss-Ex amin e d .

William R . H en n in ger, re-called for further 
examination by Mr. L ittle :

Q. Will you look at this paper ?
A. Yes, sir, that is m y handwriting.
Q. You said that to Mr. T aylor ?
A. Yes, sir. g(j

By  Mr . Lit t l e  : That paper contains an en-
dorsement ; it has already been offered.

I now offer the letter in evidence.
By  Mr . Eme r y : W e  ob ject to  that.
By  Mr . Par ke r  : I do not object to it.
Paper withdrawn for the present.

Q- Mr. Heald said you were dow n on N ovem ber 
&, at the closing up o f the contract, and that you  

^re in his office (interrupted)— 40
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T h e  C o u r t  : (Referring to paper first above 
offered.) D o  I  understand this endorsement is 
in evidence in this case?

By  M r . L i t t l e  : Yes, sir, it was offered and 
marked Exhibit 10.

Q. W ere you  present at any time with Mr. Taylor 
and Mr. Heald at any place ?

A . Yes, sir.
lO Q- W ell, hold on a m oment; when did Mr. Heald 

say in your hearing that he would pay Taylor’s com-
missions—

By  M r . P a r k e r  : One minute, before that 
question is answered. A re you through with 
the question ?

B y  M r . L i t t l e  : No.
Just read it, Stenographer.

The Stenographer read the question as fol-lows:

20 “  W hen did Mr. H eald say in your hearing that he
would pay T a y lor ’ s commissions ?”

By  M r . P a r k e r  : I object to that question, 
sir.

T h e  C o u r t  : I think Mr. Heald spoke upon 
that subject, Mr. Parker.

By  Mr . P a r k e r  : Yes, sir, and I asked Mr. 
H enninger about it on c r o s s -e x a m i n a t i o n  at the 
last hearing. I  asked him all about it.

By  M r . E m e r y  : It is also objectionable as to
30 the form  o f it. That is not the w a y  it was said.

Q. W ere you present on November 16th or at any 
other time when Mr. Heald said to Mr. Taylor in your 
presence that he was willing to wait for 
sions until the notes were paid that you propose 
give if he accepted your offer*?

A . N o, sir. .
Q. D id you ever hear during the n e g o t ia t io n s o t  

understanding by which Mr. Taylor was to receive
40 commissions from  him ?
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A. No, sir.
By  Mr . L i t t l e  : N ow , I offer that letter o f 

November 23 in evidence fo r  the purpose o f 
showing what he' wrote in that letter.

By Mr . E m e r y  : H e had no right to  make 
declarations in his own favor.

Q. You say no such conversation ever took place. 
Did you ever, before accepting you r deed, have any 
notice from Mr. Meyer or anybody else except what 
you got from Heald in reference to the m ortgage on  
the property in Pennsylvania ?

A. No, sir.

By Mr . E m e r y  : I  ob ject to t h a t ; it has all 
been gone into.

| Q. Did you draw any contract between yourself 
and Mr. Heald as attorney ?

A. No, sir.
By Me . Eme r y  : As attorney ?
Q. As agent ?
A. No, sir.
Q. Or any contract ?
A. No contract at all.
Q. I am going to refer to  page 13, Mr. Em ery, Mr. 

Henninger says (interrupted). -

By  Mr . E m e r y  : W here is that contract ?
By  Mr . P a r k e r  : It is E xhibit 1.
(Witness produces it.)

Q. Mr. Heald says that “  Henninger, as I said, wrote 
I this contract and when he came to put in the clause 
I â °ut the mortgage on Mr. Blanchard’ s property, he 
I wanted to know how to put that the m ortgage as 
I recorded was one amount and the real am ount was 
I an°tLer. I asked him if he hadn’t looked that matter 
I JjPi he had had Mr. M eyer’s address, the person that 

eld the mortgage ; he told me he had.
Q* ‘ Mr. Henninger told you  so ? ”

• Yes, sir.”  He said he had either written to

10

20

30

40
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Mr. M eyer or had seen him ; he also said he had ob-
tained an attorney to  examine the records, and he 
d idn ’t quite understand w h y  they should be vvillin̂  to 
reduce the m ortgage from  the face of it to $3,000.”

Q. D id  you  ever have any such conversation with 
him  ?

A . N o, sir ; neither any communication with Mey-
ers.

Q. D id you  have any communication with Meyers 
10 prior to  the m aking o f  the contract ?

A . Oh, no, sir ; no, sir.
Q. A nd you  didn’t write any contract ?
A . N o, sir ; I d idn ’t write any contract.
Q. D id Mr. Heald show you the contract at that 

time or at any time between Mr. Blanchard and Mary 
Pratt ?

A . N o, sir.
Q. D id he say to  you  in reference to looking at the 

clause about the m ortgage, “ I said just put it in 
20 $3,000, at 5 per cent., we all understand it and he 

understood it ”  ?
A . W hat is that ?
Q. D id he say to you  “ just put in $3,000 at 5 per 

cent., we all understand it and he understood it” ?
A . Y ou ask me whether he said that?
Q. H e has testified that he said, “  I said just put in 

$3,000 at 5 per cent., we all understand it and he 
understood it, t o o .”  Did he tell you to just put it in 
at $3,000 ?

30 A . N o, sir.
B y  M r . L i t t l e  : I w on’ t be sure whether all 

o f  m y exhibits are in. I would like to have an 
opportunity to put them in.

C r o s s - E x a m i n e d  b y  M r . P a r k e r  :
Q. R eferring to this agreement produced here as 

Exhibit 1 on  your behalf, that is your signature?
A . Yes, sir ; that is m y signature.
Q. Thai is H eald ’ s signature ?

40 A . Yes, sir.
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I  Q. That is Heald’s signature there as a witness ?
I  A. I presume so, yes, sir ; the body o f  the paper is 
in the same handwriting ?
■ Q. Is Taylor’s or whose ?
I a . I didn’t see that signature put dow n.
I Q. You say this is your handwriting ?
I  A. This part of it (indicating).
I Q. How about this interlineation for  the sum o f 
15,000 ?
T A. That is my handwriting, sir. 10

Q. You stuck that in that paper yourself ?
A. Yes, sir ; that is my handwriting, sir.

I Q. But the body of the paper, whose is that ?
A. I take that for Mr. Taylor’s handwriting.

I Q. So do I.
A. It is not my handwriting.

I Q. But the interlineation is yours, for the sum o f 
»5,000 ?

I A. Yes, sir.

By t h e  C o u r t  : N ow , gentlem en, see that 
your papers are marked as far as you  can.

Re-Dikect  :

I Q. When was that interlineation made by you  ?
I A. That I don’t know.
I Q. Was it made at the time the contract was signed 
lor was it made after the contract was signed or be-
fore 1

I A. That I don’t know. < Q
Ou

By Mr . Eme r y  : W e d on ’ t suppose he chang-
ed it after the contract was signed.

It was understood that in case any papers 
used as exhibits in this case had not been 
marked, they could be marked hereafter.

R est  A l l .

I Adjourned for argument until

40
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IN  C H A N C E R Y  O F N EW  JEKSEY.

B etw een—

W il l iam R . He nn in g e r ,
Complt.,

\AND

Ch ar l e s  E. He al d ,
Deft.

M r . Th e o do r e  Lit t l e  for the Complainant.
M r . R. W ayn e  Par k e r  for the Defendant.

Transcript o f shorthand notes in the above-state! 
cause, taken before his H onor, John T. Bird, V. C., at 
the State House in Trenton, New Jersey, on Novemj 
ber 13th, 1894.

20
E d w a rd  S. S av age , a witness called by MrJ 

Parker on the part o f the defendant, being duly swornj 
testifies as follow s :

D ir e c t -Examin at io n  b y  M r . P a r k e r  :
Q. - Mr. Savage, you  have already been sworn in this 

case, and I believe it appears that you negotiated dil 
ferent sales that were made of this property ?

A . Y es, sir.
30 Q* W ill you  kindly state the circumstances and unj 

der what agreem ent you made the first sale of th|
property ? J

A . W ell, now I  will, with permission, give the his-
tory o f the case as I  understand it from the beginning 

By  t h e  Co ur t  : O f course we do not want to maJ® 
the record too extensive in this case; a go raa1̂  
facts in connection with that really appear in t isca ’| 
exclusive o f  the J ardine case, really appears here.
‘ By  M r . Par k e r  : W e will confine ourselves to m

40 m oney matters.
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■By the C o u r t  ; I think beyond that it is not w orth 
Lie to go—beyond the money matters.
■ By Mr . P a r k e r  : I shall confine m yself to  that.

q  Under what agreement or circumstances did you  
bake these sales, sir ?
■ A. Mr. Heald came to me and told me that the 
property was under foreclosure, and asked me to see 
whether the Jardines would accept principal and inter-
est and allow the principal to remain. I found that 
they would not ; I told him that ; he was unable to 10 
[aise the amount due upon the m ortgage.

(Objected to.)

I A. But that he wanted more time, and wanted me 
lo assist him to raise the money. I attended the sher-
iff’s sale; Mr. Heald at that time was absent, aw ay in 
Connecticut, sick, undergoing an operation. A n d  I at-
tended the sheriff’s sale and got what I supposed was an 
adjournment of the sale. „ Mr. Heald had agreed with 
me that if I could sell this property and so to  save a fore -
closure, that he would give me for m y services one-half 

Interest of whatever might be realized over and above 
the amount due on the mortgages ; or if I  would raise 

■he money to pay off these mortgages, he would deed 
line a half interest in the property. I  obtained an ad-
journment of the sheriff’s sale, and a short time after 
•hat got, in connection with a man named Byers w ho 
■offered to buy one of the tracts, known as the salt 
■meadow tract, for which he agreed to  pay $5,000, and 
4  made a contract with him for Mr. H eald fo r  $5,000.

Q- $5,400 you mean ?
L~ $5,400 to sell him that part o f the property, 
phen we came to deliver the deed I notified the Jar-

e e s  that Mr. Heald would be w illing to redeem , and 
refused to give a deed o f the property. I  then* 

||° ^ r' Heald, and advised Mr. H eald that the Jar- 
Jjĵ 68 vvere tagally responsible for a reconveyance o f

20

30

|*° he said,
property, and he thought that I  had been remiss,

in not getting that agreem ent in w riting ;

v

40
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as I was to benefit from  it, I  ought to pay the expense 
o f  any litigation in which he might engage.

By  M e . L i t t l e  : M y objection covers all this. I 
ob ject to  the evidence as illegal in itself.

A . I  had about that time negotiated with the Candjj 
people for  the purchase o f  the upland, they having just 
about that time com e dow n into that community and 
bought a large amount o f property for $10,000. Ij 
paid the expense, I furnished the money and tendered 

10 the Jardines their m oney, some $5,800 or $5,9001 
nearly $6,000, w hich they refused to accept. I then 
em ployed Mr. Parker to  try this case and I paid him. I 

B y  M e . P a e k e e  : T ry  the Jardine case?
A . And I  paid him out o f what was to be my share! 

o f  the property , I  think about $900. 1 finally settled 
with the Railroad Com pany and the Railroad Company 
in the meantime had bought from the Jardines this 
w hole property, and when we brought the Jardine suit 
they agreed to  deed back, or they agreed that the! 

20 would convey this property, the uplands, if we pay the 
amount due on that m ortgage under the arrangement 
That amount was paid to the Railroad Company. J 

Q. $6,339.80 you  mean was paid or deducted frod 
the R ailroad C om pany’ s account ?

A . It was paid ; you can call it deducted. Andthj
Canda people they put in my hands $15,400, froi 
which take $6,339.80, leaves a balance in my hands for 
division o f $9,060.'20, from  which I was entitled tj 

receive one-half. I  paid Mr. H e a ld  one-half o M | 

30 am ount in tw o  checks, dated 28th day of Apr , 1
one for $4,000, the other for $530.10; I will p °1 
the checks.

By  t h e  C o u e t  : A s shown by these two checiH 
one marked Exhibit C . 1  for complainant anj 

the second E xhibit C . 2 for complainant 

By  Me . P a e k e e  : A s the facts in t e a 

case are not in this case, if the reco P*
in is sufficient, I will not go over that. J 

By  t h e  C o u e t  : I suppose th a t would

less.40
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B y  Mr . P a r k e r  : I w a n t t o g e t i n t h e f a c t 

s o m e h o w b e f o r e t h e C o u r t t h a t t h e J a r d i n e c a s e 

w as f ai rl y p u t t h r o u g h b y  M r. H e a l d, a n d I w ill 

off er t h e' r e c o r d i n t h e J a r d i n e c a s e a n d r e f e r t o

it h e r e. ,  ! .  .
B y  t h e  C o u r t  : I s e e n o o b j e c t i o n  t o m a t a t

pr e s e nt; n o t hi n g o c c u r s t o m e t h a t c a n m a k e i t

o bj e cti o n a bl e. . . .
B y  Mr . P a r k e r : I d o it n o w, b e c a u s e if it i s

g oi n g t o b e r ef u s e d I w a n t t o  a s k M r. S a v a g e 1 0 

s o m e q u e s ti o n s.  I w ill, t h e r e f o r e, o f f e r t o r e f e r 

t o t h e r e c o r d f o r t h e p u r p o s e o f s h o w i n g t h e 

b o n afi d e s  o f M r. H e a l d’ s p o s i ti o n  i n t h a t c a s e.

B y  t h e  C o u r t  : T h a t w ill a p p e a r.

B y  Mr . P a r k e r  :
Q. Y o u s a y t h a t y o u a g r e e d t o p a y m e m y f e e s o u t 

of t he J a r di n e c a s e, o u t o f Ny o u r s h a r e ?

A. Y e s, si r.

Q. W a s t h at y o u r a r r a n g e m e n t, o r di d y o u  t h i n k 2 0 

t hat j u st ?

A. W ell, it w a s di s c u s s e d, I t h i n k, i n y o u r p r e s e n c e 

a nd i n t h e p r e s e n c e o f M r. H e a l d, a n d I t h i n k i t w a s 

j ust a n d a g r e e d t o it.

Q. U n d e r t h e ci r c u m s t a n c e s ?

A. U n d e r t h e ci r c u m s t a n c e s.

Q. T h at c a m e o u t o f y o u r s h a r e ?

A. T h at c a m e o u t o f m y s h a r e.

Q. Di d M r. H e al d e v e r r e c ei v e a n y o t h e r s u m s t h a n 

t he s u ms t h at y o u h a v e n a m e d f r o m  t h e p r o c e e d s o f 3 0 

t he s al e of t hi s p r o p e r t y ?

A. N o, si r.  I g o t t h e m o n e y a n d I p a i d M r. H e a l d 

t hese t w o c h e c k s a n d n o o t h e r m o n e y, $ 4, 5 3 0. 1 0.

Q. T h e y w e r e m a d e u p i n t h e w a y  y o u  h a v e s t a t e d ?

A. Y e s, si r.

Q. W h o p ai d t h e e x p e n s e s o f t h e s ui t b r o u g h t b y  

| Jo h n E. T a yl o r a g ai n s t H e al d ?

A. Mr. H e al d.

Q- Y o u h a d n o t hi n g t o d o w i t h t h a t ?• _ © ✓ .

A. I h a d n o t hi n g t o d o w i t h t h a t. 4 0
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Q. W h o  paid the expenses o f  the suit brought by 
H enm nger, which was dismissed ?

A . Mr. Heald.
Q. Y ou  had nothing to do with that ?
A . N othing to do with that. I would like to sav in 

explanation, if it is not proper it can be stricken out, 
that before these sales were made I went with Mr. 
Heald on this property, and while I claim to be familiar 
w ith the property in W oodbridge Township, having 

10 bought as much, I  think, as anybody else in the last 
five years in the Township, and am a large property 
ow ner there, 1 advised Mr. -Heald that this property 
was not w orth any m ore than the mortgage, and would 
not have sold for  any more if it had not been for two 
circumstances ; one was the com ing of the Philadelphia 
and Port R eading Railroad Company just at that time 
and the second was the com ing o f the Canda Company, 
w ho built their w o rk s ; I  was fortunate in being able 
to make these tw o sales at the time, and there has been 

20 no time since, o r  any time before in fifty years when 
the property would have sold for the half of $15,400.

Q. Then that agreement made at the time, that you 
w ould furnish the amount o f the mortgage and take 
half, you  considered to be a fair agreement, because the 
property was w orth  very little more*at that time ?

A . I did.
Q. A nd at that time you didn’t expect to get so 

much for the property ?
A . N o, sir.

30
By  M e . L i t t l e  : When was that agreement 

m ade between you and Mr. Heald that you 
have spoken o f ?

A . It was made before Mr. Heald went away to 
have his operation performed, and I should think 30 or 
60 days prior to the sale o f the properties ; from 30 to J 
90 days prior to the sheriff’s sale, while the property j 
was under foreclosure and before the sheriffs sae. j 
I  can ’ t fix the date closer than that.

40
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Charles E . H e a ld ,  the defendant, being duly 
sworn, testifies as follows :

Dir e c t -E x a m i n a t i o n  b y  M e . P a e k e k .
Q. Mr. Heald, you have been already sworn in this 

case?
A. Yes, sir.
Q. How much rents did you ever receive from  this 10 

property before the sale ?
A. Rents ?
Q. Yes, sir.
A. I never received any.
Q. Did you have any expenses ? H ow  much pay-

ments did you make in reference to that property after 
its purchase ?

A. Do you mean the entire am ount involved ?
Q. No; I mean before the sales were made ?
A. I paid out some $60 for the sale. D o  you  mean 20 

before the Sheriff’s sale ?
Q. Before Mr. Savage came in charge and sold to 

Byers and Canda. W hat in did you  pay $60 ?
A. In paying expenses and looking up the property.

Went down there several tim es; em ployed a man to 
try and procure a mortgage loan o f sufficient amount 
to replace that that was on it at that time.

Q. After that time did you have any expenses con -
nected with the property ?

A- Yes, sir. 30
Q. What were they ?
A. There was a bill o f Cortlandt and W ayne Parker 

oi their charges in the first suit o f Mr. H enninger, 
and also in the suit o f Josiah Taylor against me in-
volving the propertv.

Q- (Paper shown witness.) Is this an account o f 
we bill in the Taylor suit?

• That is the account o f the bill in the T aylor suit 
in the first suit with Henninger.

*  Up to what date ? 40
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A . It is up to  about the first day of September 
1891.

Q. O r 1892?
A : It is up to  the dismissal o f the first H e n n in g e r  

suit, A pril 15, 1892.
Q. The total I see is $1,058.50?
A . Yes, sir.
Q. D id you  pay all that money ?
A . Mr. Parker kindly gave me a small discount.

10 Q. H ow  much ?
A . I  think about tw enty per cent.; I do not remem. 

ber just now.
Q. M y impression is that I received $800 ?
A . Yes, sir ; I think you  received $800.

The statement is marked Exhibit C 3 for com-
plainant, N ovem ber 13, 1894.

Q. I  produce a paper dated November 13,1892, 
P ay  to  order o f  R . W . Parker $1,000, indorsed by 

20 me ?
A . Yes, s ir ; that was a retainer in the new suit! 

brought by H enninger about or shortly before that I 
time.

Offered in evidence.

Q. D id you make any other payments ?
A . Yes, sir.
Q. In reference to the propesty ? I
A . I expended about $95 for witness fees, going to| 

30 Stroudsburg, getting some exemplified copies of trans 
fers b y  Mr. H enninger.

Q. In which suits were these $95 expended?
A . In  the first Henninger suit and in the secon

H enninger, in both.
Q. It wasn’ t in the Jardine suit or the Tay or sui
A . N o , sir. . j
Q. H ow  m uch was in the first Henninger sui

how  much in the second ? t  u w of.
A . I have no means o f getting at that as 110

40
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I  Q. Did you have any other expenses connected with 
the property that you remember now  ?
I  A. Yes; I had other expenses, I  can ’ t tell just how  
much; I presume $150 would cover it. I  made several 
Irips down from Connecticut to attend the trials in 
¡these cases, &c.
I Q. The Jardine record will show how many times 
you were there % - 
I A. Yes, sir.
IQ. How much did you receive from  this property ? 10 
I A. You mean net ?
IQ. »Vhat actually came to your hands, how  much 
¡money did you actually get ?
I A. I got $4,530.10.
I Q. Did you ever get any m ore than that ?
I  A. No, sir.
I Q. You have heard Mr. Savage’ s testim ony ?
I A. Yes, sir.
I Q. As to how the amount came to be that figure ?
I A. Yes, sir. 20
IQ. Is that testimony correct ? I  do not want to de- 
jlay going over that.
I A. That is correct so far as I know , I believe.
IQ. Is there any correction that you  would like to 
fcake to it or any addition that you  would make to  it ?
I  A. I do not know that there is, unless-------
I Q. At the time of this agreement, was there such an 
Kreement as he stated to divide the net proceeds after 
Pe Pa)'ment of the mortgage, between you  ?
I ^ gQ
I  Q. When was that agreement made ?
I  • It was made within a few  days after the 14th o f 
| j*e’ ; within ten days at the outside.
I  Q. In what condition was the property then ?
V • t was in as bad condition as property could be.

By the Cour t  : I do not see that that could 
possibly help any.

ertyV '̂ ^A,{KER • W hat was the value o f  the prop-
40
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A . It wasn’t w orth anything over the mortgage ;l| 
could not get anything further above the mortgage! 
and I could not get a m ortgage for over $3,000.

Q. W as it, in your opinion a fair agreement at that 
tim e ?

A . I  considered it so by all means ; I was very glad 
to  make it.

B y  t h e  C o u r t  : W as Mr. Savage your attorney! 
and counsel at that time ?

10 A . Yes, sir.
B y  M e . P a r k e r  : Y ou  considered the amount that 

you  agreed to  pay him a fair compensation for the serl 
vices he rendered ?

A . Y es, sir.
Q. Did he at any time know anything about any 

claim o f T a y lor ’ s on the property, or was there anjj 
claim then ?

A . N o, sir.
Q. W as there any claim then made by Henningerl 

20 A . N o, sir.

By  M r . P a r k e r  : I  here offer likewise to refer! 
to the record and decree of dismissal of the 
Jane E. T aylor suit in the same way as I did 
o f  the Jardine suit, and 1 believe Mr. Little can 
cross-examine.

C r o s s -Ex a m i n a t i o n  b y  M r . L i t t l e  :
Q . Mr. Heald, you  were examined in this case, werl 

you  not, before the hearing before the Vice-Chanj 
^  cellor ?

A . Yes, sir.
Q. In answer to a question put to you on that eij 

amination, the question put is this, “ You paid notj 
ing for that $10,000 to the Port Reading Kailroacfl 
Com pany or to Cham bers?”  Your answer was, 
“  Som e $349 ; I  think it was deducted from that sum. 1 
(Question) “ From  the $10,000?”  (Answer) 
sir ; and that was paid over, that is, the money 
received less that.”  D id you  testify to that?

A . I presume that was m y testim ony; yes*sir>
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■By Mr . P a r k e r  : There was - a settlement made 
■ April, 1892, between you and the R ailroad Com -
Lv, was there not? ’ /  ^
■A. Through Mr. Savage I  suppose there was ; 1
[ever had a settlement.

Q. What was the condition o f your health at that

JV i
[a . It was in a very precarious condition.
IQ. Where were you at that tim e ?
A. I was in Connecticut all the time.

IQ. Mr. Savage attended there when you  got these
¡checks,did he not ? - " \ * „ , / ' *
I A. Yes, sir ; Mr. Savage came to  B ridgeport and 
leave me these checks.

By Mr . P a r k e r  : I f  your H onor please, I  
suppose if counsel desire it I ought to  get and 
examine the statement with the Railroad C om -
pany which I think Mr. E m ery has. I  have 
not the paper. I f  it is necessarv to  carry out 
Mr, Savage’s statement about the settlement 
between him and M r. H eald, to  show that 
statement, it can be brought.

By t h e  Cou r t  : I  suppose you  m ight submit 
it to Mr. Little.

By Mr . P a r k e r  : I  do not think it necessary 
unless your H onor thinks at necessary to  cor-
roborate Mr. Savage’s testim ony. That is the 
way it was done, the m oney was received 
through Mr. Savage.

By th e  Court  : I do not see the necessity o f 
it at present.

By Mr . P a r k e r  : I  do not either, sir.

10

20

30

40
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C O M PLAIN A N TS E X H I B I T S .  

N o. 1.

( Agreemet made and entered into the 16th day o f 
November 1889 between W illiam  R . H ennenger o f 
¡Allentown Pa and Charles E. Heald agt o f A bra- 
ham B. Dupuy of Brooklyn N  Y
I Witnessett that for and in Consideration o f  the sum 
[of one dollar each to the other paid the receip whereof 
ns hereby acknoledged the Parties o f  this agreement 
promice and agree as follow s the said H ennenger 
agrees to deliver a full Covenat W arrentee deed o f  the 
McCoy farm situated in W oodbridge Tow nship County 
of Middlsex and State o f N ew Jersey now ow ned by  
lira to Abraham B. Dupuy or his assigns free o f all 
pncumburence except a m ortgage for the sum o f Five 
¡Thousand dollars now on said pemises with intest 
pnd taxes Due thereon, and to pay the sum o f  Four 
pundrid and Twenty-five dollars in the follow ing 
baners Three Hundred Dollars in fifteen days and One 
lHundrid dollars in six months.

10

20

I And the said Heald agt. for Dupuy agrees to  de-
liver a full Covent Warrentee deed o f the Blanchard 
»lace situated in Middle Smithfield Tow nship County 
P  Monroe and State of Pensylvania and now  ow ned 
P sâ  Dupuy to said Hennenger or his assigns free 
P  all encumbwon ecept a m ortgag o f Three Thou- 
P&d dollars taxes interest from  N overb  1st 1889 at 
K- Said Deeds to be delivered on the second day o f 
D̂ecember 1889 at the office o f J. T aylor 176 Broadry

I Witness W . R. H e n n i n g e r

J- Ta yl o r  to both C h a r l e s  E. H e a l d  A g t
for A . B. D u pu y

T Endorsed
“ this if • T^ree Hundred Dollars w ithin m entioned is 
I Heald11/16 8 9 ^ ^  n°^e ^ H enniger to C. E.

C. E. H e a l d  A g t
for A . B. D u py

Q'  ̂0111itted in marking exhibits.
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N o. 3.

Adam s Express Com pany Envelope marked as Coni 
taining $66— forw arded from  Allentown Pa. Dec. 14 
1889 from  W m . R . Henninger for J. Taylor 176 
B roadw ay N ew  York. Sealed with the Company’s 
seal.

10

N o. 4.

Assignm ent by  Stephen H. Little and John L. Tay-
lor to  W m . R . H enninger o f all interest in McCoy 
farm  and proceeds thereof, dated April 14th 1892.

20
N o. 5.

Telegram  dated N ov. 15th 1889 at Allentown, Pa. 
to  J. W . T aylor 176 B roadw ay N. Y .; as follows: 

W ill be at you r office ten tomorrow relation to! 
trade.

!« , - ’ W . R. Henninger

N o. 6.
30

Deed dated D ec. 19, 1889, from Abraham B. Dnpul 
to  W illiam  R . H enninger, conveying to him t 6 
Blanchard place for  a consideration of “ one oh« 
and Exchange o f  property: ”  and containing the fo owl 
ing recital, “ and the above described premises 
hereby conveyed  free and clear of all encumberancflj 
except the taxes fo r  the year 1889 and a certain morl 
gage on which there is to  be paid a sum not to eXC 
Three Thousand ($3000) dollars and interest at ve p « 

40 cent, from  N ovem ber 1st, 1889.”



N o. 7 .

■ Telegram dated Allentown, Pa., Nov. 14, 1889, and 
Lddressed to J. W. Taylor, 176 B ’way, N. t .  ; as fo l-
lows:
I  Will allow four twenty-five provided party accepts 
mortgage six months six per cent, and exchange papers 
¡Saturday.

W. R. H en ni ng e r .
I Across the face of this telegram is written in pencil, 10 
|“I replied to this by letter. H eald . ’ ’

N o. E . 7 .

I  Certified Copy of deed from Abraham B. Dupuy to 
■Charles E. Heald dated June 14, 1890, acknowledged 
■June 16, 1890. Recorded in Middlesex Co. Clerk’s 
■office in Book 235 of Deeds, Page 145, Aug. 28, 1890, 20 
■Conveying the McCoy farm “  for and in consideration 
of Valuable Considerations and the sum of one dollar.”

N o. 8 .

I Telegram dated at Allentown, Pa., Nov. 11th, 1889, 
addressed to J. W. Taylor, 176 B;way, N. Y .
I Am agreed to pay three hundred make trade on that 
basis. Wire results. ^

W . R. H en ni ng e r .

N o. 9.



2 5 6

as you  see. N ow  you  better Wire Henninger like] 
the

$300 w ill not do ; think I can make trade for $4001 
if  you  Com e W ednesday, Answer. ft

W e  will get him to take the Taxes on the Blanchard] 
P lace ($28) and trade this way. Jardine will nc* 
W ait a day on foreclosure. •' Yours,

C. E. Heal d.

10

3 0

N o. E . 9.

Certified Copy of deed from Thomas Jardine to The] 
Port Reading Railroad Company dated April 30,1891,f 
Acknowledged same day, recorded May 14.1891, in 
Book 241, p. 86 in Middlesex Co’y Clerk’s office! 
Conveys that portion of McCoy farm known as thel 
Salt Meadow tract containing 18 acres more or 
Consideration $12000.

20

4 0

N o. 10.
A l le nt ow n , P a ., Nov. 23,18

J. W . T ay lo r , Esq.
D e a r  Si r  :— Enclosed find check $300.00 from o ]  

of our Wealthiest Citizens so Mr. Heald ne 
not hesitate to accept. Your Commission I *1 
straighten next week. W ill also forward note 1  
balance to Mr. Heald $100.00 this P. M. as I have |
blank here and want to catch mail.

Respt’y yours,
W. R. Henning®

[Endorsed in pencil:] _ . ■
Better write to Henninger that check is iece ■  

but as it is on Allentown Bank, will have to 1 
money is rec’ d before passing deeds, noteJ c' j i  
say I have notified Shafer & Durand to ho UP' i 
as Henninger is concerned as title is abou 0 . 1
hands, &c. 1 have put the check in bank for c o ^  J
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N o. E . 10.

■ Certified Copy of deed Thomas Jardine to Gordon 
[chambers dated April 30,1891, acknowledged May 11, 
■891, Recorded May 14, 1891, in Book 241, p. 88, in 
Middlesex Co’y Clerk’s office. Conveys upland of M c-
Coy farm for consideration of $10,000.

N o. 11.
10

Letter dated Allentown, Pa., Nov. 8, 1889, written 
|ivW. R. H enninger and addressed to J. W . Taylor, 

dating to the p ro p o s e d  trade, suggesting some further 
(negotiations. L etter  consists o f  two sheets.

At the top o f  the first sheet is written in pencil:
“ I opened this letter as I have to go away. You 

[“ better write him it is impossible to do any better 
you wrote him, &c. O. E. H e a l d . ”

20

N o. E . 11.

IN CHANCERY OF N E W  JERSEY.

B̂etween
C h a r l e s  E. Heald ,

Complt,

AND j- On Bill, «fee.
paoMAs J a r d i n e , Br e e l a n d  Jardine  

and M a r g a r e t  E. Jard ine ,
Defendants.

30

I Notice of Us pendens filed August 15, 1890, states 
at “ e object of the suit is to compel conveyance to 

complainant b y  defendants of M cCoy farm. The pro- 
in this action were also offered. 4ff
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N o. E . 1 1 £.

m  C H A N C E R Y  OF NEW  JERSEY.

States that object of suit is to obtain a decree to setl 
aside sheriff’ s sale, on foreclosure, made to ThomasJ 
Jardine of M cCoy farm, and compel conveyance thereof 
to complainant. The proceedings in this action were! 
also offered.

20

N o. 12.

Draft of a letter as follows :
N e w  Y ok e , Dec. 3, ’89.1

W . R. H enn ing er , Esq.
D ear  Sir  Your telegram of to-day received. Mi 

Heald is now here in my office ready with the deed oj 
30 the Blanchard Place to pass the papers according to 

the contract. He has also been to the Bank to-daj 
where he deposited the check and finds the money haj 

not yet been received and the cashier tells him it niay 
not come for three or four days yet, as some of tbj 
country Banks do not clear but once a week, You caj 
call at your Bank and find out for yourself when nj 
money is likely to reach N. Y. I showed Mr. ea  ̂
your deed and he objects to taking it for the fe&wj 
that it is not drawn in accordance with the con ra^ 

40 I f  you will look at your copy of the contract you



259

Ldthat you agree to convey the farm  free from  all 
incumbrances except a m ortgage for  the sum o f five 
thousand dollars now on said premises with interest 
Id taxes due th e reo n .”  N othing is said about Mr. 
Dupuy agreeing to a ssu m e and p ay  this m ortgage and 
Ihich Mr. Heald in his behalf absolutely declines to 
■o, so that there is no other way for you  than to  make 
out a new deed precisely in accordance w ith the con -
tact. Mr. Heald also finds that the farm  is under a 
lease which runs to  April 1, ’90, and that rent at the 
fcteof $200 per year has been p a id  up to  that time. I  

I can get him to waive the matter o f  possession 
Ithough under the contract which says nothing about 
ihe farm being subject to a lease you  could be com - 
lelled to give possession but he demands that you pay 
per the rent for the unexpired term o f the lease which 
lou have received and which amounts as he figures it 
to $66.67, and this amount you will have to  send in  

; with your new deed. A s soon as received we can 
[close the whole m atte r at once. I  am sorry there has 
:en such delay, bu t as you  can plainly it has not 
‘on the fault of anyone here. I enclose the deed you  

Bent. ' . - - H i

N o. £ .  12.
IN CH AN CERY O F N E W  J E R S E Y .

Between

Wil l iam R. He n n in g e r ,
Com pì.,

10

20

30

A N D

Char l es E. Heal d ,
D efendt.

On Bill, &c. 
Notice of lis 

pendens, filed 
April 1,1891.

States that the object o f the bill is to  set aside a 
I p'eyance of the M cCoy farm m ade by com plainant 
pbraham Dupuy because procured b y  fraud. The 
Jioceedings in this action were also offered. 40'
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N o. 13.

cure the sum o f $ 3 , 6 0 0 ,  with interest at six per cent, 
covers the Blanchard place. Said  mortgage wl 
acknow ledged Dec. 22, 1888, and recorded Januarf 
15, 1889, in B ook  1 1 , p. 6 0 ,  o f M o r tg a g e s , in Recordeij 
office, M onroe C o., Pa.

o f  the present year, one W illiam  R. Henningercol 
veyed to  one Abraham  B. D upuy the equity of it 
dem ption in a certain piece o f real estate known as tl 

20 “ M cC oy F a rm ” , situated in W oodbridge Township! 
M iddlesex C ounty, N ew  Jersey ; and whereas, one Jj
B. T aylor agrees to use every effort and to advanf 
one-half o f  all expenses deemed necessary to effecj

Jersey, did convey to the Port Reading rvaiuua” jn j 
pany certain lands and real estate, being a cer, •

10

N o. 14.

Ne w  Yo ek, D e c .  21, ’89,

the proceeds o f  said sale o f  said equity of redemptioi 
- Char l es E. Heald*|

30

N o. E . 14.

40 or parcel o f Salt M eadow situate m
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loodbridge, in the County o f M iddlesex and State o f  
jew Jersey, in said deed particularly described.
¡And whereas, by a certain other deed o f conveyance, 
led the thirtieth day o f April, 1891, said Thom as 
Wine did convey to  . one Gordon Chambers, o f  the 
sty of Philadelphia, a certain other parcel o f  land, 
ifcuate in said Township o f W oodbridge , in said 
iioty and State, in said last-mentioned deed particu- 
fly described, and whereas the said G ordon Cham- 
Jrs is the trustee for said Port Reading Railroad Com - 10 
joy aud holds the said last-mentioned lands in trust 
pr said Port R eading Railroad Com pany, the said 
Irt Reading Bailroad Com pany being the beneficial 
per thereof.
And, whereas, a certa in  suit is now  pending in the 

of Chancery of the State o f N ew  Jersey, 
lereinone Charles E. Heald is com plainant, and the 
»Thomas Jardine, Freeland Jardine and M argaret 
lardine are defendants, brought by the said Heald 
redeem said lands and premises from  the lien and 20 
pmbrance of a ce rta in  m ortgage given thereon to 
I Thomas Jard ine, Freeland Jardine and M argaret 
[Jardine by one Anson B. M oore, dated August 
J,A. D. 1886.

whereas, the said The Port Reading Railroad 
iipany, in consideration o f th e said above recited 
jveyance hath agreed to indem nify and save harm- 
the said Thomas Jardine, Freeland Jardine and 

Raret E. Jardine against and from  said suit and 
r  an̂  against all other suits, either in law or in 30 

arising out of said suit and relating to the said 
êyances now pending in said Court, and against 
from all other litigations with said H eald and all 

f  person or persons whom soever in relation to said 
f  or for damages and costs incurred, or that here- 
L De burred by reason o f  said suit.
[W, therefore, this w riting witnesseth that the v 
r  6 Port Reading Railroad C om pany “  in consid- 

11 °f the said conveyances and o f the sum o f one 
it in Hand paid, the receipt w hereof is hereby. 40
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acknow ledged, doth hereby covenant and agree to and 
w ith the said Thom as Jardine, Freeland Jardineand 
M argaret E. Jardine that the conveyances are made 
subject to the result and final determination of the 
litigation in the said suit o f said Heald against said 
Jardines..

A n d  it doth  further covenant and agree to and with 
the said Thom as Jardine, Freeland Jardine and Mar-
garet E. Jardine that it will keep and bear harmless 

10 and indem nify them, the said Thomas Jar-
dine, Freeland Jardine and Margaret E. Jar-
dine, and each o f  them, their and each of 
their estate o f  and from  and against said suit and 
all decrees therein, and o f  and from and against any 
and all other suit and suits in law or in equity now 
pending or which m ay hereafter be brought against 
them, or either o f  them, by whomsoever instituted for 
or by reason o f  or arising out o f any alleged right of 
said Heald or the right o f  any one claiming under him 

20 in any w ay or claim ing his alleged rights or any ground 
to redeem the said m ortgaged premises so conveyed as 
aforesaid, or any part thereof and of and from and 
against all decrees or judgments against the said 
Thom as Jardine, Freeland Jardine and Margaret E. 
Jardine or either o f  them in such suits or any of them 
and against all costs, damages and expenses incurred 
therein.

A n d  the said The P ort Reading Railroad Company 
doth further covenant and agree to and with the said 

30 Thomas Jardine, Freeland Jardine and Margaret E. 
Jardine to execute such decree as the Court may make 
in said suit in the place and stead of th$ said Thomas 
Jardine, Freeland Jardine and Margaret E. Jardine, 
or  any or either o f  them if any decree against them or 
any or either shall be made, and to make, execute an 
deliver all such conveyances as may or shall r® 
quired by the Court in such suit.

W itness the corporate seal of The o

4 0
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Reading Railroad Com pany this
[seal .] 30th day o f A pril A . D . 1891.

T h e  Poet  R e a d in g  R. R . Co,
By A . A . McLeod

President.

Attest:
W . R . T a y l o r ,

Secretary.

Witness: . j > :v-
The words “ ninth”  and 10
“ May ” on the ninth line 
from top of first page 
erased and the words 
“ thirteenth”  and “ April”  
interlined before execu-
tion

A. H . O ’ B r i e n .

N o. 15.
20

Note made by W . R. Henninger to order o f  J . W . 
Taylor, dated at Allentown, Pa., N ov. 16, 1889, paya-
ble in four months, for $100 ; w ith notarial certificate 
of protest annexed. ’ w  ‘

N o. E . 15.
30

Agreement made this Tw enty Seventh day o f  A pril 
A. D., 1892, by and between W illiam  R. H enpinger o f 
Allentown, Pennsylvania and Stephen H . Little o f 
Morristown in the State o f N ew  Jersey.

Whereas, said William R. H enninger believes he has 
a just claim against one Charles E. Heald o f the C ity 

^ew York, Thomas Jardine, Y reeland Jardine and 
rgaret Jardine of Rahw ay, N ew  Jersey and The 

ort Reading Railway Com pany o f the same State, 
ansing out of the sale by said H enninger o f a tract o f  40



264

land known as the M cC oy farm situate in the County 
o f  Middlesex in said State o f New Jersey which 
claim is disputed by  said parties and can be asserted] 
only by the institution and prosecution of a suit in 
the Court o f  Chancery involving the expenditure of a! 
very considerable sum o f money for expenses and 
Counsel fees and the costs incident to a possible failure 
to recover in such suit, and involving possibly the rais-
ing o f  m oney also to redeem the property known as|

10 the Blanchard property, conveyed to said Henningd 
in exchange for  the said M cC oy farm ; and whereas 
said H enninger is unable to provide the money which 
w ill be required for the prosecution of said claim and 
said Stephen H . Little agrees to furnish the same, and 
to provide such Counsel as he may think necessary, to 
pay such costs as m ay be adjudged against said Hen-j 
ninger in case o f a failure to recover in said suit; and 
also to  raise and advance such sum of money as may! 
be required to redeem said Blanchard farm conveyed!

20 to said H enninger as above mentioned if such redemp-j 
tion becomes necessary, if  the s a m e  c a n  b e  redeemed 
at a cost not exceeding four thousand dollars. Now 
therefore in consideration o f this agreement on the! 
part o f  said Stephen LI. L ittle; the said Henninger 
hereby covenants and agrees not to make any compro-j 
mise or settlem ent o f his said claim with either or any! 
o f  said parties except through or with the consent of I 
said "Stephen H . Little, and to secure him for such ad-
vances as he m ay make in the prosecution of said claim!

30 o f  whatsoever kind the same may be, and for his ser-1 
vices in that regard and also for such money as he has!
already expended, and s u c h  s e r v i c e s  as he has already I
rendered, the said H enninger hereby assigns to him an 1 
equal interest in said claim with himself, provided such I 
half interest shall not exceed, after deducting the ac-1 
tual expenses hitherto paid by him a n d  the expense! 
he m ay be required to pay, the sum of five thousand, 1 
and if said one-half o f  the amount which may be re-1 
covered shall exceed the said expenses and the sai I 

4 0  sum o f  five thousand dollars, the surplus is to be pal I
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Lj said H e n n in g e r  ; a n d  provided further if it becom es 
lecessary o r  a d v is a b le  to carry the cause to  be institu-
ted to the  A p p e l l a t e  Court, then, in such case, the in-
terest o f said S t e p h e n  H. Little is to be one-half o f 
the full a m o u n t recovered after deducting the actual 
[expenses in c u r re d  in  the prosecution o f  the suit. It  is 
further a gre ed t h a t  if the said M cC oy farm  is decreed 
to be re c o n v e y e d  t o  said H enninger, such reconvey-
ance shall be m a d e  t o  s a id  Henninger and said -Stephen 
H. L ittle , j o i n t l y  ; a n d  s h a ll  be by them disposed o f  b y  10 

lublic or p r iv a te  s a le , and the p r o c e e d s  used for  the 
¡purpose o f c a r r y i n g  into -effect the foregoin g  agree-
ment.
I  The e x p e n d itu re s  hereinbefore provided for  are un-

derstood to  e m b r a c e  all costs incurred in the prosecu-
tion of a s u it b y  s a id  Henninger against said parties 
I by a recent s u it i n  said Court o f Chancery which has 
[been dismissed a n d  t o  include such costs as have been 
[ paid or are y e t  t o  b e  paid to the defendants on  said 
¡decree o f d is m is s a l. 2 0

I n  w itn e s s  whereof the p a r t i e s  hereto have 
h e r e u n t o  set their hands and seals 
t h e  day and year hereinabove first 
written.

W . R .  H e n n i n g e r . [ s e a l . ]

S t e p h e n  H .  L i t t l e . [ s e a l . ]
pigned sealed a n d  d e l i v e r e d  [  

in the prese nce  of a s  to j
St ephen H. Lit t l e .

p. M . Burns as t o  [  - . ■ v . • ' ' : o n
Henninger .

4Q
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N o. 16.

Mo r r ist o wn , May 3, 1892.
De ar  Sir  :— I  send you  the agreement made with 

M r. Taylor, which he has surrendered, and also the 
agreem ent between T aylor and my son Stephen.

Talso send you  a new agreement with Stephen 
which I-p rep ared  as you  requested. In view of his 
expenditures already and the necessary expenditures! 
in future, as well as the possibility o f advancing money 
for  the redem ption o f  the Blanchard place, I think the 
agreement a fair one. I wish only to add I  have no\ 
in terest in  the m atter beyond m y regular Counsel fees!

Examine the agreem ent carefully, advise with your 
friends and do as you  think best as to signing the 
agreement. Send one cop y  when signed to Stephen 
or to me for him and retain the other copy. Act aft 
once.
M r . W . R . IT e n n i n g e r . Yours,

^ T h e o . Littl e. .1

N o. E . 16.

30

Mo r r is t o w n , June 11,1891.
W a yn e  Parke r , Eeq . :

De ar  Sir  :— H ave you  filed the order of the Chanl 
cellor referring H enninger v. Heald to V. C. Bird ? J 

O f course the cause cannot properly be heard until 
you  file you r decree in the Jardine case.

I  think it much better for all parties that the sale o j 
the property shall be completed and the money PaK | 
into Court after paying the Jardine claim, and will alc j 
to  accom plish this so far as. L ean as Counsel for en |
ninger. Yours,

T h e o . Lit t l e . 1

4 0
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N o. E . 16^.

M o r r i s t o w n , June 27, 1891.
R, Wayne  Pa r k e r , E sq . • ' _' ■ ’
I Dear  Si r :— On my return last evening Stephen 
Landed me your letter addressed to  him. A s V ice  
Chancellor Green cannot hear the case o f H enninger 
L Heald before September. I see no reason fo r  chang-
ing the order made by the Chancellor referring the 
case to Vice Chancellor Bird.

I trust you will at once file the decree in H eald v. 
Jardine and save the necessity o f application for  an 
Order to do so. A lso the order made b y  the C h a n -
cellor on the hearing o f your m otion to dissolve the 
[injunction in H. v. H. Yours,

T h e o . Little .

10

N o. 17.
20

M o r r i s t o w n , M ay 7, 1891.

Thos. EL Sh a f e r , Esq.,
De a r  Sir  :

Stephen showed me last evening 
a letter from Mr. Parker in reference to the H eald 
complication. Mr. Parker referred to  a suggestion 
from you as to completing the sale to the R ailroad Co.
& depositing the money in Court or in a Trust Co. to  ^ 
ho disposed of according to the result in the various 
claims now in litigation. I would advise H enninger to  
consent to an agreement o f that kind if properly drawn, 
and it seems to me very judicious f o r  a ll p a rties.

1 suppose it would amount to about this :

1st. That your clients shall at once receive the A m t. 
of their claim, under their m ortg. debt int. & 
costs.

2- That if their claim is sustained they shall re -
ceive the balance. 40
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3. I f  they are required to reconvey to Healdand 
T aylor succeeds in his suit he shall be paid his 
claim , unless:

3. Hettinger sustains his suit agst. Heald & Taylor, 
in w hich case the m oney shall be paid to Hen 
inger.

4. I  write with the understanding that the R. R. 
Co. is to  pay $600 or thereabouts per acre for the 
land.

10 N ow , if the Com pany has an agreement with
H eald to buy at a considerably less price, it may 
want another provision as to the repayment of all 

, fhe m oney over & above such price, provided
H eald succeeds in his suit with the Jardines, & 
also in  the su it o f  Senninger.

I f  M r. Parker will draw an agreement embracing 
som ething like the above so as to meet your views and 
T a y lor ’ s, I  shall be inclined to advise Henninger to

20 8 ig n it ' Yours, &c.,
Theo. Littl e.

N o. 18.

C O U R T  O F CH AN CERY.

He al d  ) Law Office
v. v Shaf er  & Durand,

30 Ja r d in e s . ) 146 Main Street.
Tho mas H. Sh a f e r , )
Jame s  H . Du r an d , f R a h w a y , N. J., April 29,1891.

De a r  Sir  :—I see no immediate prospect of an 
agreement or settlement of the above suit. I have 
about exhausted all m y efforts and shall after one 
more interview with the R. R. let things take t eir 
course.

Mr. R en frew  (your man of straw) through worn 
m y clients were trying to  cheat the childlike j 

40 proves him self to be a man o f the most determm
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spirit—we can do nothing with him. H e tells us our 
money is ready for us and demands his deed— and 
threatens us with suit if we dare to  act w ithout his 
knowledge and consent; he declares that he know s the 
value of the property and almost swears he is go in g  
to have it—Can sell it for a fabulous A m t. and w ill not 
let up. If you are going on with your suit and want 
my clients to answer I will answer at once. I  have 
called at your office but was not fortunate in finding 
¡you in. 10

Yours truly,
Th o s . H . Sh af e r .

S. H. Li t t l e , Esq.

P. S.—Anything I can do to help you  or your father 
in your suits, I will cheerfully do.

S.

hoTE.—Nos. 19 to #9 , inclusive, w ere not used f o r  
marking Complainant’s Exhibits.

No. 30.
20

I This exhibit is also marked 3 f o r  identification .

N e w  Y o r k , N o v . 14/89.
I w.  R.  H e n n in g e r ,

Dear  Si r  :

Your last telegram received, and as you  can- 
Iwtcoine till Saturday I will have time to  reply by  let- 

r. I have consulted the parties and after a . long ar-
gument they will do this and say if it is not done by 
Saturday to drop it. They will take $300 cash and

nriluT^ L°r ôr  ̂ months @  6% provided you 
Itoj. 6 h e taxes on the Blanchard Place, which are
tulfA Tr° ê y °u the taxes were paid, but I was mis- 
Ican ^ow ^ave bill- N ow  this is the very best 
fpw  ̂ fm t0 do’ ^  *s Posslble they m ight do a 
wmeriffhTli6̂ 61' a^ er ^ou here. But you  better
^uredgI SanUTday  m ° rn in g  a n d  JOU  m a37 re s t  
forvoi l C °  a *  ̂ can to make a satisfactory deal 

J » but be sure and bring $300 cash at least as

30
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it51us^  10 a o anything more about it and J  
“  drop i t ,”  but after a time I got them to make abova
offer. Y ou had better wire me as soon as you get this 
if you  will be here Saturday as unless I  knew you were 
com ing I  m ight be away.

This exhibit is also m arked 2 fo r  identification.

could make the trade if you would pay $400 (instead 
o f  the $300 you  offered) and asked you to answer, but| 
have heard nothing further from you. Now if you 
wish to make the deal, and I  know it is a splendid deaU

' close it up, for if a foreclosure suit is begun on your; 
farm  I  d on ’t think you  can then make the trade at all. 
I  sent a party to see Shafer & Durand and they said 
they would hold off till Thursday m o r n i n g ,  when if the 

3 0  w hole am ount was not paid, both p rin cip a l &  Interest,j 
they would be obliged to commence, so you see there is 
absolutely not a day to wait. The owner of the! 
Blanchard P lace is very indifferent about the deal any-
w ay, & unless I hear from  you to-morrow either byj 
letter or telegraph I think the whole thing will bej 
“ o f f .”  W ire immediately on receipt of this what 
you will do and what day you will be here.

10
Yours, & c.,

N o. 31.

J. W . Tat l o b ,
170 B’way, 

Boom 42$.

W . E . H e n n in g e r ,
Ne w  Yo r k , N o v . 1 3 / 89.

D e a r  Si r  :
20 I wired you on Monday that I]

for you  to make, you  will have to come on at once &

4 0

Yours truly,
J. W . T a y l o b ,

176 Broadway.



I Exhibits o f  D efendant C h arles  E . H ea ld . 

H . N o. 1.

[ This is a letter from Leon F. Blanchard, o f N ewark, 
¡F. J., to C. E. Heald, dated D ecem ber 28, 1888.

H . N o. 2. 10

Contract between Leon F. Blanchard and M ary 
Pratt, dated Dec. 17, 1888, as fo llo w s :

Agreement  made and entered into the seventeenth 
day of December, A . D. 1888, between Le o n  F. Bl a n -
chard, of the City of Newark, N . J ., party o f  the first 
part, and Mar y Pr at t , of the C ity o f  N ew  Y ork , N .
Y., party of the second part, in manner fo llow in g  :
That said party of the first part, in consideration o f  the 
sum of One dollar duly paid by  the party o f  the sec- 20 
ond part, the receipt whereof is hereby acknow ledged, 
and also in consideration o f the conveyance o f the 
property as hereinafter mentioned, doeth hereby agree 
on his part to give, grant and convey or cause to be 
given, granted and conveyed unto the said party o f the 
second part or to any other party w hom  she m ay des-
ignate, all that certain tract or parcel o f  land contain-
ing about seven acres more or less, w ith the buildings 
thereon and with all the household furniture and ap-
purtenances thereto belonging— situated, ly ing and be- 30 
ing in the County of Monroe and State o f  Pennsylva-
nia, on the road to Bushkill Falls, and know n and be-
ing the summer residence o f the said party o f the first 
part. The purchase price o f  said premises shall be 
$8,500, and to be free and clear o f  all incumbrances 
except the taxes for the year 1888. A nd the said party 
ef the first part further agrees to  loan to said party o f 

e second part or to the party to w hom  the above 
premises may be conveyed the sum o f $3,000 fo r  three 

[ Years at Qf0 semi-annual interest, taking as security 40

N f i f  J e r s e y  S t a t e  U b m j ^



2 7 2

therefor his properly executed bond and mortgage 
(covering said premises) for the sum of $3,500.

And the said party of the second part in considera-
tion of the sum of One Dollar duly paid by the party 
of the first part, the receipt whereof is hereby 
acknowledged, and in exchange of and for the prop- 
erty and consideration first above mentioned, doeth 
likewise agree on her part to give, grant and conveyor 
cause to be given, granted and conveyed unto the said 

10 party of the first or to any other party whom he may 
designate, all that certain tract or parcel of land with 
the buildings thereon, situate, lying and being on the 
westerly side of Tompkins Place, in the City of Brook- 
lyn, County of Kings, and State of New York, meas-
uring 20 feet front and rear by 112 feet and 6 inches 
deep, and known as No. 41 Tompkins Place. The 
purchase price of said premises shall be $12,000 and 
to be free and clear of all incumbrances except a cer-
tain mortgage on which there remains to be paid the 

20 sum of $4,000 and interest at 5% from October 24th, 
1888.

The parties to these presents mutually agree to ex-
ecute, acknowledge and deliver or cause to be executed, 
acknowledged and delivered, each to the other, or as 
above set forth, a proper warantee deed or deeds for 
the conveying and assuring the fee simple of the prop-
erty above described free of all incumbrances except 
as aforesaid, and the said party of the second part 
agrees to deliver the above-mentioned duly executed 

30 and acknowledged mortgage, and the said p arty  of the 
first part agrees to pay or loan the said sum of $3,000 
as aforesaid, all of which shall be done on or before 
the 24th day of December, A. D. 1888, at 12 o’clock 
noon, of that day, at the office of C. E. Heald, 170 
Broadway, in the City of New York.

And for the true and faithful performance of all an 
every of the covenants and agreements above men 
tioned, the parties to these presents bind themse ves 
each unto the other in the penal sum of Two Thousan 

40 Dollars as fixed, settled and liquidated damages, to

A w *■**.*•
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paid by the failing party to the other or to  his or her 
assigns;
I And it is understood and agreed that the stipulations 
aforesaid are to apply to and bind the heirs, executors, 
administrators and assigns o f the respective parties.
I In witness whereof the parties to these presents 
lave hereunto set their hands and seals the day and 
wear first above written.

Leo n  F. B l a n c h a r d , [s e a l .] 
M a r y  P r a t t . [s e a l .]

[ Sealed and delivered in presence o f

The erasure as to taxes on B rooklyn  property made 
before signing.

C. E. He al d  to both.

H . N o. 3.
Bill of Sale dated Decem ber 22, 1888, Leon F. 

Blanchard to Mary Pratt as follow s :

Know all men by these presents, that I, Leon F. 
Blanchard, of the City of N ewark, in the County o f 
Essex and State of New Jersey, party o f  the first part, 
for and in consideration o f the sum o f  one dollar, law -
ful money of the United States, to  him in hand paid, 
at or before the ensealing and delivery o f  these presents 
y Mary Pratt, of the City o f N ew  Y ork , County and 
tate of New York, party o f the second part, the 

wceipt whereof is hereby acknow ledged, has bargained 
an sold, and by these presents does grant and convey 
Wj the said party of the second part, her executors,
and 1̂ ra ôrs an(t assigns, all that certain lot o f  goods 

c attels situated in and about the land and build-
ton a l  ̂  C°nVey e(  ̂ky the said party o f  the first part 

. ra^am Ik Dupuy (said lands and buildings be 
•of l\f ln  ̂ e Township o f M iddle Smithfield, County 

Unroe an<t State o f Pennsylvania), a partial

10

20

30

40
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schedule o f which is hereto attached, to have and to 
hold the same unto the said party of the second part, 
her executors, administrators and assigns for ever. 
A n d  I  do fo r  m yself, m y heirs, executors and admin-
istrators, covenant and agree, to and with the said 
party o f  the second part, to  warrant and defend the 
sale o f  the said goods and chattels hereby sold unto the 
said party o f  the second part, her executors, adminis-
trators and assigns, against all and every person and 

10 persons whomsoever.
In witness w hereof, I have hereunto set my hand and 

seal the 22d day o f  Decem ber, in the year one thous-
and eight hundred and eighty-eight.

L e o n  F. B la n c h a r d . [seal .] 
Sealed and delivered in the presence of

I ’

F r e d e r ic  W. War d .

Sc h e d u l e  o f  t h e  F o r e g o in g  B ill  o f  Sal e . 
One tw o seated buckboard carriage in stable.

“  one “  “  “
A ll veranda and other chairs 
“  farm ing, garden and stable tools 

One parlor suit “  house.
“  dining table 

A ll “  chair
A ll other “  “  “
A ll bedsteads, cham ber furniture, carpets, stoves, 

crockery, glass and silverware, mattresses and an 
every article contained in and about the said premises 

gQ except what are packed in boxes and barrels in sta 
and one chiffonier on 2d floor o f house.

On this 5th day o f August, A . D. 1889, in consi e 
tion o f  the sum o f one dollar and other value o ^  
hand paid by A ddie M. Heald, I  do sell, a®s1̂ ’ 
fe.r and set over to  the said Addie M. ea a 
right, title and interest in and to the property 
in the foregoing bill o f  sale.

In presence o f  Pe Wt .

4 0
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[Hundred ^  
leceived.

He N o. 4.

$100.00. A l l e n t o w n , P a ., N o v . 16, 1889.
I Six months after date I promise to pay to  the order 
of C. E. Heald, at the Allentown N ational Bank, One 

dollars, without defalcation, for value 
Credit the drawer.

W m . R. H e n n i n g e r . 

(Endorsed).
I Collect for acct. of C. E. Heald.
B. No. 5, Letter Henninger to Heald, dated M arch 12, 1890. 
H.No. 6, “  “  “  “  A pril 10, 1890.
H. No. 7, “  “  “  “  June 17, 1890.
H.No. 8, “  “  «  “  June 13, 1890.
H-N°- 9, “  “  “  “  June 23, 1890.
H-No-lO, “  “  “  “  M arch 21,1890.

10

H . N o. 11.
Deed from Wm. R. Henninger to  A bm . B. D upuy, 

Bated Nov. 11th, 1889, for the lands in question, 
acknowledged November 22nd, 1889.

20

H . N o. 12.
Copy of the agreement between H eald and J. B. 

Taylor, dated December 21st, 1889. The original is 
I ^  N°- of complainant. 30

H . N o. 13.
opy of contract between Charles E. Heald and C. 
aughian, dated November 20, 1890, as follow s :

tietli S.a^re®men  ̂made and entered into this twen- 
eieht Kiwi ° ^ ° veinber, in the year one thousand 
ofthft pintdreÌ  and ninety> between Charles E. H eald,

y> ounty and State o f N ew  Y ork , party  o f  40
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the first part, and C. P. Hanghian, of the City of 
B rook lyn , party o f the second part.

WlTNESSETH :

W hereas the party o f the first part is or claims to 
be the ow ner o f  a certain tract of land situate in the 
Tow nship o f W oodbridge , in the County of Middle-
sex, and State o f N ew  Jersey, bounded as follows: 
Southerly by the road leading to the Blazing Star 

10 L a n d in g ; northeasterly by  land formerly of Jacob F. 
R andolph ; northw esterly partly by land formerly of 
John  N oe and partly by land formerly of Nathan 
Bunn ; southwesterly and northwesterly by land for-
m erly  o f said Bunn and southwesterly by the Mooty 
K insey property ; containing eighty-nine acres of land 
m ore or less ; excepting and reserving from and out 
the above-described tract twenty-one acres more or 
less form erly sold and conveyed b}r Benjamin Shot- 
well to  A braham  B. M iller by deed dated August 14, 

20 1856, and recorded in B ook  72, page 268 : and
W hereas one Thom as Jardine and others, by virtue 

o f  a m ortgage w hich they held upon said premises, 
claim  some right or interest therein ; and

W hereas the said question of the title to said prem-
ises is now  in dispute, said Heald having broug t an 
action in the Court o f Chancery of New ersey
establish his title hereto, and

W hereas the said action will not be tried before

uary next, , . . „
30 N ow , therefore, it is agreed by and e w j

parties as follow s : , •
That when the said action above referred 

term ined and said title is perfected in the par  ̂
first part, the party o f  the first part hereby ^
and agrees w ith the party of the secon Pa ^  
vey , as soon as said title is perfecte w ’ um.
premises above described free and c ear o 
brances to  the party o f  the second par , sunl
administrators, or assigns, in consideraltion is to

40 o f ten thousand dollars, which said consi



be paid as follows : Five thousand dollars upon the
execution and delivery o f the deed.

The balance to be secured by m ortgage upon the 
premises, payable within one year with interest at 
six per cent, per annum, or all cash, at the option o f  
the party of the second part.

And the party of the second part hereby agrees to  
accept said deed provided said premises are free and 
clear of all encumbrances, and the title is undisputed 
in the party of the first part according to the terms 10 
and conditions hereinbefore mentioned.

And it is further mutually agreed between the 
- parties that upon the execution and delivery o f  this 
contract the party of the second part shall deposit 

i with Edward S.Savage, President o f  the Union County 
Bank at Rahway, New Jersey, the sum o f five hun-
dred dollars; that said Savage shall hold  said sum until 
the delivery of the deed above m entioned, and upon 

I the delivery of the deed shall pay over to  the party o f 
| the first part, as part of the consideration to be paid 20 
I on the execution and delivery o f the deed o f  said prem- 
I ises, said sum of five hundred dollars ; and if said title 
I is not perfected and said deed delivered accord ing to  

the terms and conditions o f this contract within six 
months from the date hereof, the said Edw ard S. Sav-
age is to return the same to the party o f the second 
part, and this contract is to becom e null and void.

In witness whereof the parties have hereunto set 
their hands and seals the day and year first above 
written. 30

Ch ar l e s  E. H e a l d , [l . s.]
C. P. Han gh ia n . [l . s .]

Signed, sealed and delivered ) 
in the presence of '  \

Ed war d  S. Savag e  as to
C. E. Heald and C. P . Hanghian.

Ne w  Y ork , N ov . 21, 1880.

Received of C. P. Hanghian five hundred dollars on  40
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account o f  purchase price according to conditions above 
mentioned.

E d w a r d  S. Sa v a g e .

H . N o. 14 not found.
H . N o. 15 «  “

H . N o. 16.
I® This is the original agreement of which H. No. 13 

is a copy.

H . N o. 17.
D eed from  Charles E. Heald and wife to Ferdinand 

E. Canda, dated A pril 26, 1892, for part of the lands 
in question, being the same conveyed by Gordon 
Chambers to  Ferdinand E. Canda, by deed dated April 

20 19, 1892, and recorded A pril 25, 1892. Consideration 
$10,000. N ot recorded.

H . N o. 18.
D eed from  G ordon Chambers to Ferdinand E. Canda, 

dated A p ril 19, 1892, acknowledged April 19,1892, 
and recorded A pril 25,1892, for lands conveyed to 

' Chambers by Thom as Jardine by deed dated April 30, 
30 1891.

H . N o. 19.
D eed from  Ferdinand E. Canda to Canda Man j 

facturing Com pany fo r  part o f lands in controversy» 
dated M ay 2, 1892, acknowledged same day. 
corded Septem ber 10, 1892.

4t 0
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Exhibits o f the P o r t  R ead in g ; R .  R . Co., 
one o f  th e  D efen dan ts.

E x . P . R .  2 .
Deed from Abraham B. D upuy to  W illiam  R . H enn- 

inger of Blanchard property, dated D ec. 19, 1889, 
being Exhibit No. 6 o f Com plts.’ Exhibits (p. 254 o f  
case). 10

E x. P . R . 3.
Deed from William R . H enninger to  Josiah Henn- 

inger of Blanchard property, dated D ec. 22, 1889, 
acknowledged Dec. 23,1889. One o f  the covenants 
therein is the follow ing: “ A n d  the above described 
premises are hereby conveyed free and clear o f  all en- „ a  
cumbrances except the taxes for  the year 1889 and a 
certain mortgage on which there is to  be paid a sum 
not to exceed three thousand ($3,000) dollars and in -
terest at five per cent. from  N ov. 1, 1889.”

E x. P . R .  4 .

Record of foreclosure suit based on m ortgage on 
property of Wm. R. Henninger, know n as M cC oy 
farm, in which Thomas Jardine et al. were com plain-
t s ,  and Anson B. M oore et ux. and W illiam  R . 
Henninger et ux. were defendants. The bill was filed 
ov. 23,1889. The final decree in the usual form  o f 

foreclosure decree was filed M ay 21, 1890. The ex- 
June 4, 1890, was returnable at the 

ctober Term following. Sheriff’ s report o f  sale to 
omas Jardine was filed Ju ly  17, 1890, and the sale 

*as confirmed by decree dated July 28, 1890. 40
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E x . P . R . 4.

Sheriff’ s deed from  Sheriff o f Middlesex County to 
Thom as Jardine for  M cC oy farm, given pursuant to 
execution and sale aforesaid, dated July 29,1890, re-
corded A ugust 1, 1890.

E x . P . R . 5.
IQ D eed from  Thom as Jardine to Port Reading R. K. 

Co. for  Salt M eadow  tract, dated April 30, 1891, re-
corded M ay 14, 1891.

E x . P . R . 6 .
D eed from  Thom as Jardine to Gordon Chambers for 

upland, dated A pr. 30, 1891, recorded May 14,1891.

20 E x . P . R . 7 .

M ortgage given by Anson B. Moore to Thomas Jar-
dine et al. upon w hich above foreclosure was founded, 
dated August 4, 1886, recorded August 23,1886.

E x . P . R . 8.
B ond accom panying said mortg. of even date there 

with.
30 ______

E x . P . R .  9.
Assignm ent o f  said bond and mortgage to Ptort 

R eading R . R . C o., dated M ay 9, 1891, recorded May 
14, 1891.

E x . P» R* 19*
D eed from  Charles E. Heald et to Gordo  ̂

40 Chambers fo r  use o f P ort Reading R. R-
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Meadow tract, dated Apr. 26, 1892, recorded M ay 17,

E x. P . R . 11.
License from Board o f Freeholders to  P ort H eading 

R. R. Co. to construct dock upon the premises in ques-
tion.

E x. P . R . 12.
10

Articles of Association o f P ort H eading R . H. C o., 
filed Nov. 5,1890.

E x. P , R .  13.
Survey of route of Port Reading R . R . C o., filed 

R o y . 8 , 1890. '

E x. P . R  14.
20

Location of terminal properties o f  said Com pany, 
filed Dec. 10,1890.

E x. P . R .  2 0 .
Agreement of sale o f m eadow lands between E. S. 

Savage and Howard Byers, dated A u g . 8, 1890, and 
assignment of Byers to Port R eading C o., dated D ec.
9,1890. 30

E x. P . R .  21 .
Option dated Aug. 7, 1890, given b y  Freeland Jar-

dine to William Renfrew.

E x. P . R .  2 2 .
■Mfflgnment of mortgage on Blanchard property by 
eon F- Blanchard to Chas. W . M eyer. 40
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E x . P . R .  2 3 , 24.
Assignm ent o f  m ortgage by Meyer to Portuondo 

dated D ec. 16, 1889, and by Portuondo to Mary 
M eyer, dated January 18, 1890.

E x . P . R .  25.
D eed o f  Josiah H enninger to Lizzie Heiminger, 

10 dated February 28, 1890.

E x . P .  R .  26.
K ecord o f sale on foreclosure of the Blanchard 

m ortgage.

20

30

40
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