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This was the third suit brought for the same pur-
pose to set aside an exchange made Nov. 16, 1889,
(pp. 253, 254.)

It was confessedly a speculative suit, run, not by
the complainant, Henninger, but by the complain-
ant, Little, on a speculative contract.

30

It is really the fourth suit, for it takes its origin
in a suit by way of a raid made by Taylor, who is
a self confessed fraud, viz :

1- Taylor sued himself in his wife’s name for a
share of the proceeds of the property. Failing this,

* He told Henninger that he had cheated him,
an took a conveyance to himself of a three-
quarters interest in what should be recovered on

account °f his own fraud, conveyed part of what 4g
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lie should get to his attorney, and brought the suit
in Henninger’s name, but really for his own benefit

and that of his attorney.

3. He brought like supplemental suit in Hen-
ninger’s name, went to trial and dismissed all his

bills of complaint.

4. All these failing, he reconveys to Henninger,
who gives Taylor’s attorney an interest, and this

suit is brought.

Complainants’ title is derived from and through
the alleged fraud-doer, Taylor, who tries to prove

his own fraud.

Complainants’ case is based wholly upon the evi-

dence of Taylor.

Mr. Canda is an honest purchaser for value, and

the suit must certainly drop against him.

This is not a case in which equity will act. The
complainants will be left to their remedy at law. If
Henninger was defrauded, let him sue Taylor for
defrauding him, and take his verdict. If Heald
was party to the fraud, let him sue him, too. Hen-

ninger has no equitable right to relief.

This is our case. On it the law is clear:

1. The parties cannot be replaced in the same
position. No decree could be had except for money.
None was asked, except for money. The land is in
the hands of honest purchasers. The case is not of
equitable cognizance.

2. The facts are pre-eminently such as a jury
should decide upon. The facts on which complain

ants base their claim are thoroughly controverte

3. The complainants’ claim is tainted by Hen

ninger’s conspiracy with the wrong-doer and gi t

40 him of a share of moneys to be obtaine y



swearing himself a fraud. The other complainant
was the fraud-doer’s attorney, contrived this ar-
rangement, was a party to it, and, at best, only
claims under Henninger in a speculative complaint.
Equity will have nothing to do with claims of this
sort, and will not lend its powers to aid parties who
have placed themselves in this position.

4. Much more is this so when these very parties
have attempted to conceal the facts from the Court,
It can never be forgotten that neither in Henninger’s
original bill nor in his supplemental bill were the
Court informed that Taylor had an interest, and
that an injunction was obtained upon affidavits an-
nexed to the original bill. In these affidavits, made
by both Henninger and Taylor, this material fact
was concealed. After such concealment, a court of
equity will not lend its aid.

5. Still more is this the case after decree dismis.
sing the bill and supplemental bill, a decree made
after evidence taken, after opportunity to the com-
plainant to amend and refusal so to do or to pro-
ceed, and after this Court had refused to allow
dismissal without prejudice.

6. Suit in this Court is barred by laches. It was
wo months from that dismissal before suit was
brought. Meanwhile other rights had intervened.

If this suit is considered as a continuation of the

v *S by Us defects. Henninger
bro"L °!jhe allp8fld facts in January, 1891. He
fonrrn ,!"3T f June 14>1892> over a year and
the fact M f afterwari3s- The delay is not aided by
iraudnl 7 '6 meanwbile been engaged in a
puranalo r SPiraCy Wi,h a wrongdoer, and in
been diami th®&e°f had brought a suit which had

suiti, mnf ed’ and Prompt action is the essence of
™4 in equity to set aside a deed.
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But the complainants’ case utterly fails upon the
original facts. Henninger sets out that an exchange
made between him and one Dupuy—really Mrs.
Platt—through Heald, her agent, was fraudulent on
two grounds : 1, That the mortgage on the property
conveyed to him was for three thousand six hun-
dred dollars, instead of three thousand dollars. 2,
That Heald and his agent Taylor had secretly and
fraudulently agreed to share in the proceeds of the
property which he conveyed to the owners of the
McCoy farm, and likewise that Heald would pay

Taylor’s commissions.

1.

The difference of five hundred dollars alleged to
have existed in the encumbrance on the Blanchard
place would be no ground for a suitin equity to set
aside the exchange. The damage is the five hundred

dollars and interest.

What is more, Henninger knew the amount of the
mortgage immediately after the exchange in Jan-
uary, eighteen hundred and ninety, and asked for

no such relief.

The claim is useful only to show how untrust-
worthy Henninger’s evidence is. He swears he did
not know the amount of the mortgage. Heal
swears he did, but that Heald told him the moit
gagee would take less than the face, if paid prompt y
Henninger’s evidence (page 82, line 10,) is that e
was told there was a mortgage of three thousan
dollars, with interest at five per cent., paya e in
November; that he did not examine the rec<* *
then, but did three months afterwards, (page
Meanwhile he conveyed it away to his father

three thousand dollars, (page 86,) on Decern
1889.
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On the contrary, Mr. Heald’s statement (p. 187,

line 12,) that Henninger understood that the mort-

gage was for a larger amount than three thousand
dollars, but that the mortgagee would take that sum
is confirmed beyond any contradiction.

1. By the deed itself. It does not say subject
to a mortgage of three thousand dollars, but uses

«

the unusual phrase, a mortgage on which there is
to be paid three thousand dollars, with interest from
November.” (p. 254. See the agreement, page 271,

line 35.)

2. By a series of letters from Henninger, show-

ing the absolute truth of Heald’s statement that
after the sale the mortgagee was willing to take not
merely three thousand dollars, but much less than
that sum. These letters are annexed to the answer
in the original cause, and are as follows :

March 12, 1890. Offering to raise $1,800 to cancel
the mortgage, saying he had examined record, finds
it cannot be foreclosed for a year.

March 22, 1890. As to protest of note. W ill pay
assoon as you arrange other matter. Will pay
$1,900 for the mortgage, which I (think?) will be

accepted if you manipulate well.

April 10, 1890. Am agreed to allow you $2,100
for the mortgage, but no interest is to be recovered.
June 17, 1890. W ill pay note if you can succeed
to make sale. Have been offering the place for sale
on the ground to pay the mortgage, $2,200, and give
c ear title, and hope that may be your aim in sell-
ing n.
nne 23, 1890—(a threatening letter.) The mort-

age must be reduced to $2,000, so that must be
your aim in offering it for sale.

thTi” re®ance on a witness who swears like this,

gage?eWa8 c”ea*e(® on the amount of the mort-

2
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3. By Taylor’s evidence. He knew the amount
of the mortgage, (page 115, line 10,)says he did not
tell Henninger.

4. By the fact that the mortgage was really only
security for a $3,000 loan. Blanchard, in selling to
Mrs. Pratt, agreed to lend $3,000 for three years,
“ taking as security therefor his properly executed
“ bond and mortgage (covering said premises) for
“ the sum of $3,500.” See the contract, (page 271),
and Blanchard, (page 168, line 20.)

5. I note as to the untrustworthiness of Hen-
ninger’s evidence the following:

He claims to have seen and mnegotiated with
Heald before the contract, (p 97, 1 14.)

In the original case he said he met him but once.
He admits he had not seen him before the letter of
the 13th November, (p. 102, 1 27.) And all the
letters of Taylor to Henninger speak of “ parties,”
“owner of Blanchard place,” etc., (pp. 101 to 103.)
He came down 16th on telegram of 15th.

It is impossible he saw Heald but once, and

Heald’s testimony as to that is confirmed.

But as to the mortgage question, the difference
between $3,500 and $3,000, the complainants make
no case.

The whole evidence as to this part of the com

plainants’ claim utterly fails.



II.

The complainants’ claim that Heald and Taylor,
at the time of the sale, were secretly and fraudu-
lently interested together in the McCoy farm as
conveyed by Henninger, is absolutely unsupported

by evidence.

I say absolutely unsupported because Taylor’s
evidence is to be absolutely disregarded.

The confession of an accomplice may be received
with corroboration, but there is here no corrobora-

tion.

Taylor’'s evidence has not even the dignity of a
confession. He did not confess. He tried to make
money out of the allegation that he was a fraud,

and to do this secretly in fraud of this Court.

Heald’s evidence is clear. Taylor brought the
McCoy farm to his attention. He wanted to sell
the Blanchard Rlace—as remote from him. He
was willing to consider McCoy, but found prompt
action necessary. He bought the farm spite of
pressing encumbrances. The McCoy farm was
heavily mortgaged, foreclosure threatened, and
after the conveyance Taylor represented that he
could by special effort find a purchaser, and in-

sisted upon a specially large commission if he
effected a sale.

The agreement was in writing, and is produced,
and it is subsequent. That agreement is obviously
the original agreement. It speaks of efforts to be
made to sell, not of efforts that had been made. It
isinHeald’s own handwriting. Mr. Heald’s testi-
mony on this matter is in pages 196 to 200. (See
the agreement, December 21, 1889. Complainants’

xhibit 14, p. 260.) Its terms clearly repudiate
prior agreements.

Compare paragraph 5, of Heald’ s answer, p. 22,

/Mr a’S " ea™ 8 answer to Taylor in January,
before any claim by Henninger.
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III.

The complainants then try to rest their case
upon Heald’s allegation that Taylor’s commissions
on the exchange of one hundred dollars were paid
by Heald, and assert that this was a fraud on Hen-
ninger for which the sale should be set aside.

Henninger paid boot in the exchange four hun-
dred dollars, and Heald’s commissions of one hun-
dred dollars, and Taylor’'s commissions of one
hundred dollars came out of this money. This was
understood between Heald and Taylor as part of

the arrangement.

Heald had the right to suppose this arrangement
was communicated by Taylor to Henninger. It
was not an unnatural thing, and perfectly lawful,

if so understood.

If Taylor deceived Henninger in that regard with-
out Heald’s knowledge, it would not .be his affair,
but the fact of this arrangement was expressly
communicated by Heald to Henninger at the only
meeting between them, when the agreement was

signed. Heald swears to it. (See his evidence, pp.
185, 186; also 190, 191.)

Henninger does not deny it, and practically ad
mits it. (See his evidence page 99, 1 33 to p. 100,
line 13) :

“A He wanted $500 and I reduced him to

$400. I offered him $300 and he wanted $50U

for taxes and interest due on the mo” g | A
offered him $300, and finally we agreed to $40 ,

and then I gave him the note.
“@® Did he ask you for casht 1d
“A Idon’t remember, but if he did

not have given him the cash then.
liQ Did he ask you for it ?

“ <Z ghél he tell Mr. Taylor right there m

in your presence that as you coul » 1,38
cash that Taylor would have to wait tor

commission?
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“A ThatI don't remember.
«g Don’t remember whether he said it or

“0 Don’t yon remember that he told layior
he would have to wait for his commission ?
“A No, sir; I don’t remember.
Don’t remember whether that was said
or not ?
“A No, sir.”

After this evidence, Henninger is recalled in re-
buttai (p. 288, bottom,) to prove the contrary.

IY.

Ferdinand E. Canda, who took title to this land
for the Canda Manufacturing Company, cannot be
affected in any way by this suit.

The bill must be
dismissed as against him.

He claims under agreement made with Heald on

Nov. 20,1890, copy Exhibit H. 13, (p. 275.)

Origi-
nal, H. 16.

This agreement was for sale for $10,000 in the

name of C. P. Haughton, a director of the Canda
Company.

Henninger had no suit then against the property,
and swears he did not know of any right to bring
such suit until January, 1891, two months after-
wards. The first suit was not begun until March
BR) 1891, and Canda was not a party. If he had

been, he would have had a right to have his agree-

ment carried out. This Court would not have

touched anything but the proceeds. He had ac-
quired rights without notice.

That suit was dismissed finally on April 15, 1892,
and after that dismissal he took his deed and paid

3
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the consideration in cash. He had a right so to do.
He could not refuse so to do under his agreement.
He could have asked in this Court for the land.
Heald could have asked for the money. The deed
and payment are complete and cannot be disturbed.

What is more, he claims by deed from the Jar-
dines, who were never affected by any transactions
with Henninger, but claimed under paramount
mortgage. This point is elaborated for the railroad
company. All the arguments urged apply with
equal force in favor of Canda.

R. WAYNE PARKER.









H. No. 1

Letter, Leon F. Blanchard to Heald, dated
Dec. 2, 1888

27 Franklin Street,
Newark, N. J., Dec. 2d, 1888.

C. E. Heald, Esq., New York.

Dear Sir:—Yonrs at hand and noted, and as per
request 1 give below a description of my place, and
will try and call at your office on Wednesday or
Thursday. My place is situated about 5 miles
from the Del. Water Gap, Pa., Co. of Monroe, on
the road to Bushkill Falls, Dingman’s Ferry, &c,
All these places, and in fact all that country is
noted as a summer resort. I bought mv place for
itsview ; from the front of the house the view is very-
line. I have about 7 acres, the house is ten rooms,
with a wide piazza running around on all sides, the
house is all furnished throughout, a large ice
house, wood house, double water closet, wash n
house, boat house, large bird cage, large carriage
house, 25 feet square, with upstairs for a gym-
nasium and play house ; a stable, 14 feet wide by 42
feet long, with room for a man ; the.lake is between
the house and barn, a bridge crossing it 12 feet
wide; the lake is about 600 feet long and from 50
feet to about 100 feet wide ; this lake is supplied by
springs; some of the land is in wood and the rest
is not cultivated, everything is in first-class shape ;
1 ere are many things for the enjoyment of child-
ren, &c., which are too numerous to mention, such

swing, patent sea saw, several places for ham-

keat A yott, I have spent about
don it; the place is free and clear. I have
~eci ed to sell or exchange it. I am willing to put

s

sma 1 sum of money for a good investment;
everal properties instead of one would be better ;

ah COn®* ma” money if they would make
ing place of it, as the demand is greater

New Jerssy State Lidowy
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than the conveniences. I will bring a photograph
if I can find it, when I come in to see you.
Remain respectfully yours,
Leon F. Blanchard.

H. No. 5.

Letter, Henninger to Heald, dated March 12,
1890.
Allentown, Pa., Mar. 12, 1890.
C. W. Heald. Esq.,

Dear Sir:—1I can manage to raise $1,800.00 to have
that mortgage cancelled on Blanchard s place. As
the party is very anxious to raise money on the
mortgage, if you put in a good word I think he will
accept. Would then be able to meet your as also
Mr. Taylor’s note.

Trusting that you will take a hand in the matter
that I may be able to adjust at that figure, would
hold it as a great favor. I had,the record examine
about the mortgage by an able attorney who finds
it not due until Jan. 1, 1892, and being only a com
mon mortgage could not be foreclosed until after
the expiration of another year.

Hoping to hear from you soon, I remain,

Very respt’y yours,
W . R. Henninger

H. No. 6.
Letter, Henninger to Heald, dated April 10,
1890.
Allentown, Pa., Apr. 10,1890.
C. E Heald, Esq., . letter

Dear Sir:—You will no doubt regﬁjv " 10
. is city, as
from Edward Harvey, atty. at law in Y
ing for information concerning Blanchard 1
The other party who offered me the being
your mortgage could not accommo. a " erana

40 that there was too much delay abou



hence gave it to another party. Mr. Harvey is a
very rich party, and if you give him a satisfactory
answer he will accommodate me. I am agreed to
allow you $2,100.00 for the mortgage, but no interest
are to be recovered.
Respt’y yours,
W. R. Henninger,
522 No. 7th st., Allentown, Pa.

H. No. 7.

Letter, from Henninger to Heald, dated June
17, 1890.
No. 522 North 7th st.,
Allentown, Pa., June 17, *90.
C. E. Heald, Esq ,

Dear Sir:—Yours received. Will forward can-
cellation papers of McCoy’s place to-morrow morn-
ing, if I can find it; I was under the impression
Mr. Moore had attended to cancellation of mortgage.
Yes, sir, will pay%iote if you can succeed to make
sale. I tried hard to raise some on it but did not
succeed. Hoping that I may soon hear of favorable
report of sale, I remain,

Yery respt’y yours,
W. R. Henninger.
Over

I have been offering the place for sale on the
ground to pay the mortgage, $2,200.00, and give
clear title, and hope that may be your aim in selling

it. " H.
H. No. 8.

Letter, E. Ingram to Henninger, dated June
13, 1890.

Philadelphia, June 13th, 1890.
W. It Henninger, Esq.*
Dear Sir—1I have prevailed on the other parties
interested in the mortgage on the Water Gap prop-
erty not to foreclose at present. Can you raise.
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$1,000 or more against the mortgage ? If you canl
will arrange to have it reduced to $3,000, less what-
ever cash you can raise, and make a new mortgage
for the balance; with interest at the rate of live per
cent, per annum. If you are willing to pay $10-) to
have this done, I can adjust it as above stated. This
will give you the opportunity of protecting your
equity in the property, and will put the whole mat-
ter in a very satisfactory shape for you. Kindly
advise me on receipt of this. Do not delay your
answer, as it is important to attend to this without
delay. Address me at 74 Cortlandt st., New York.
Yours truly,
E. Ingram.

H. No. 9.

Letter, Henninger to Heald, dated June 23
1890.
Allentown, Pa., June 23,"90.
C. Heald, Hsq.

Dear Sir :—1 find there is something seriously
wrong about the necessary papers of Blanchard’s
place. The records were to-day examined by
Phila. parties at Stroudsburg as also my deeds.
From what I could infer they are trying to get
you into trouble by the manner you drew up my
deed. Foreclosure proceedings will also be insti
tnted if no satisfaction is given by Saturday even
ing, as there are interest due for upwards of a }ear.
My deed says they were paid up to Nov. 1, .
The party that was here is apparently an enemy o
yours, and if they can accomplish it will sureyjP*
yon into trouble. The mortgage must be redu
to $2,000, so that must be your aim m ofteni g
for sale, and the sale must be made by an
otherwise I will lose every dollar I have m
I have an idea of going into grocery ?? stock
you can trade it off for $1,000 cash and « w *

fixtures and lease of a retail grocery store



your city, Brooklyn or Jersey City, and party to
assume mortgage, would be very acceptable. But
all that you do, rush matters, as we dare not delay,
otherwise we arein a fix. If you have an offer let
me know by wire in order to facilitate matters.
Should you succeed in getting grocery it must be
straight in every particular, as I have had bother
enough by the mortgage business.

Hoping to hear from you soon, I remain very

respecty. yours, N
W. R. Henninger.

H. No. 10.

Ietter from Henninger to Heald, dated
March 22, 1890.

Allentown, Pa., March 22, 1890.
C. W. Heald, Esq.

Dear Sir:—1I received a protest last evening con-
cerning your note. As my deposits were not suf-
ficlent to cover the same, said action had to be taken
by bank, at the same time I did not know that the
note was there. I will pay the note, however, as
soon as you arrange other matter. I will pay $1,900
for the mortgage, which I will be accepted if you
manipulate well. At the same time let me know at
once the amount of insurance on the property and
in what company and how long policy has to run,
as the party who propose to advance me the money
desires to know.

Respecty. yours,
W. R. Henninger.
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N.J. Court of Errors & Appeals.

Between
WILLIAM R. HENNINGER, et al.,

Appellants,
On Bill.

and
CHARLES E. HEALD, et al.,
Respondents.

The facts of this peculiar case are the following :
William R. Henninger, one of the complainants, in
the year 1889 was the owner of a farm in Wood-
bridge township, Middlesex county, in this State,
on which there was a mortgage of $5,000, held by
Thomas Jardine, Vreeland Jardine and Margaret
Jardine. Foreclosure of this mortgage was threat-
ened, and Henninger, not being able to take care of
it, endeavored to dispose of the mortgaged prop-
erty, and employed one Taylor, a New York real
estate broker, to find a purchaser. Taylor intro-
duced Henninger to one Charles E. Heald, one of
the defendants, who was also a real estate broker,
and who was endeavoring to dispose of what was
known as the Blanchard place, consisting of a
welling house and lot (p. 179,) in Monroe county,

ennsylvania, on which there was a mortgage of

3,600, and which he appears to have controlled,

nexchange of these properties was agreed upon
In *ntmS °n November 16, 1889, (p. 253 of Case),

purchaser to take subject to the mortgage
Apoo the property he was to purchase, Henninger
feeing to pay, in addition, in cash $425. This

Keement was shortly thereafter consummated by
the delivery of the deed, (pp. 196, 254.)

30

20

30

49



10

20

30

40

The alleged fraud upon which the Court of Chan-
cery was asked to rescind was two-fold. It was in-
sisted, first, that the two agents, without the knowl.
edge of Henninger, entered into, an agreement by
which Taylor, Henninger’s agent, was to share with
Heald one half of the profits to result from a sub-
sequent sale of the Henninger farm, (p. 119,) that
this agreement was unknown to Henninger, and
was therefore, as to him, fraudulent. The title to
this farm had been taken in the name of one Da-
puy, but he held it for the benefit of a Mrs. Pratt,
Heald’s mother-in-law, (p. 180,) who three or four
months' after sold her interest to Heald, to whom
Dupuy then made a conveyance, (p. 192.)

Complainants’ second insistment was that it was
represented to Henninger by Heald at the time of
the sale that the mortgage upon the Blanchard place
amounted only to $8,000,whereas it in fact amounted
to $8,600. W hile the mortgage on its face purported
to secure $3,600, it was intended to be, and was in
fact, a security for $3,000 only ; and there is little

or no evidence of any substantial misrepresentation

on this point.

The Vice-Chancellor found a fraudulent bargain
between Taylor and Heald to divide the profits of a
resale, but did not find misrepresentation as to e

amount due upon the mortgage.

Whether there was a corrupt agreement entered
into while Taylor was in Henninger’s employ.js
matter of dispute. Taylor swears that there
(p. 119.) Heald swears there was not, (p. »;
He says that after the delivery of t 1t ~ h «
enter into a written stipulation with ay A
him one-half of the ptoceeds of the sa
equity of redemption, Taylor’'s * *»««* 7
every effort to sell and to advance one lu
penis,” (pp. 198, 200,) but that in a fe«
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thereafter he, (Taylor) withdrew from it entirely.
(@ 199, 1 32.)

We insist that the corrupt agreement alleged is
not established by the weight of evidence, but if it be
deemed to be so established (as the Vice-Chancellor
thought,)it has no effect upon our title, which rests
upon a mortgage antedating the agreement and
which, for other reasons to be mentioned, is not
affected by it. *

The material facts are these : On November 23d,
1839, seven days after the agreement of exchange
was entered into, Thomas, Vreeland, and Margaret
Jardine filed a bill to foreclose the mortgage on
the Henninger farm. This mortgage antedated the
agreement by several years. The delivery of the
deeds was made after the foreclosure was begun.
At that time the property was neither very val*
liable nor marketable. The Vice Chancellor finds
that the Blanchard place was a full equivalent for
it, and this was worth, clear of encumbrance, from
eight to nine thousand dollars, (p.181, 1L 1.) Con-
siderably more was subsequently paid by the Port
Reading Railroad, because the company was in
such a position that it had to buy at any price, but
it gave much more than the real value of the land
then or since. The decree of foreclosure was made
May 21,1890, (p. 279,) and the property came to a
sale in July following. Then it was bought in
by the Jardines, the holders of the mortgage.
It is alleged by complainants that it was bought in
under a verbal agreement, made with the attorney
of the Jardines, that Heald, the then owner, should
have thirty days after the sale within which to re-
deem, (p. 156.) Whether this Court would hold
that a verbal agreement of this kind is binding con-
rary to the express provisions of the statute of
frauds, or whether the Vice-Chancellor, on a bill
which was filed by Heald on August 15, 1890, (p.

20
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?,) to enforce the verbal agreement, filed his con- 40
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elusions sustaining the complainant (of which there
is no evidence in the printed case except the casual
statement in the opinion, on p. 60,1. 26,) the fact is
undisputed that on this bill there was a decree of
dismissal, after the case had been heard on its
merits, which has never been opened, and conse-
quently the title of the Jardines, acquired by them
at sheriff’s sale, is not open to controversy ; and it
is this title, now held by the Port Reading, insofar
as they are interested, which the complainants are
now seeking to impugn under the following circum-

stances :

On July 29, 1890, the sheriff of the County of
Middlesex conveyed the Henninger (otherwise
called the McCoy,) farm to Thomas Jardine.

On April 30, 1891, Thomas Jardine conveyed a
portion of this farm to the Port Reading Railroad
Company for $12,000, and the remainder thereof to
Gordon Chambers, for $10,000, (p. 280.)

The Port Reading Railroad Company, to further
secure its title, likewise took at the same time an
assignment of the Jardine mortgage, and on April
26th, 1892, took the title of Heald, (p. 280.) It has,
therefore, both the Jardine title, acquired under
the foreclosure, and the Heald title, originally m
Henninger, and conveyed first by Henninger
Dupuy, and then by Hupuy to Heald.

It is claimed that this title is bad as against Hen
ninger and his grantees. Before discussing ®
merits of this title, I will, however, first consi e

the complainant’s right to attack it.
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The complainants are not in a position to attack
the title of any of the defendants :

1. Because their own title is tainted with the
very fraud in respect of which they seek a recov-
ery.

2. Because the plaintiff, Henninger, instituted
a prior suit in equity for the same cause of action in
the same Court, which suit was heard on the merits
and the bill dismissed, without any reservation that
it was dismissed without prejudice.

3 Because the plaintiff, Henninger, through

whom, and through whom alone, the other plaintiff,
Little, claims, is not in a position to restore the
status quo, having conveyed away the Blanchard
property, taken in exchange for the Henninger
property.

I take up these propositions in their order :

First. The complainant’s title is tainted with
the very fraud they allege as ground of recovery.
Complainant bases his right to recover on the ground
that he employed Taylor as his agent to sell
his land; that Taylor accepted the employment
and found a purchaser; and that he then in fraud
of his principal, made a secret agreement with the
agent representing the purchaser for a half interest
in the proceeds of the property to be sold—an agree-
ment which was incompatible with the duty he owed

is principal, because the agent’s interest thereby
became adverse to the interest of the principal.

Now, one would imagiue that while a court of
equity would desire to aid a principal in recovering
property with which he had parted under circu ro-
mances like this, it certainly would not help the

ulent agent to doit. And yet, thisis the very

Ing which the decree in this case does, to the

w nj °I .~e re*e” granted. The case, on this
of it, is very remarkable.
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That there was an agreement between Taylor
and Heald to share the proceeds of the resale
of the property, is not denied. The controversy on
this point is, only, over the time when it was entered
into. If it was made pending negotiations between
Henninger and Heald it was fraudulent. If it wes
made, as Heald says it was, after the transaction
had been completed, it was unobjectionabls. Be
this as it may, the undisputed fact is, that when
Taylor learned that Heald had been successful in
disposing of the property to the Port Reading
Railroad, by an agreement dated on August 8th
1890, (p. 281,) (the deeds, however, not having
been delivered until the following April,) he, on
September 23d, 1890, commenced a suit in his
wife’s name against Heald to establish his right
to a share of the proceeds, (pp. 132, 199, 1 D»
p. 2)2, 1 37) This suit, for some reason or other,
failed." Here comes in the extraordinary part of this
case. Taylor, the fraud-doer, learning that his suit
has failed or must fail, has a conversation with his
counsel, Mr. Little, and in this conversation,
which occurred in the fall of 1890, Mr. 1 ®
tells him that he had, by making the agreemen
of December 21st, 1889, with Heald, commi e
a fraud wupon his principal, Henninger. «n
sooner hears thistlianhe posts off, on thea v
Mr. Little, to Allentown, Pennsylvania, an
the, no doubt, astonished Henninger, w o
there, all about it. And then, after telling
about it, has the audacity to propose t a
basis of this fraud suit should be commenced g

Heald in Henninger’s name, in the benefi s

he, Taylor, waste have a pm:
and Henninger ON@ quarter. To thissug

position Henninger at once acceded, ana A
ment, was made, dated January , "t ree-

L 20,) by which Henninger gave He«
quarters interest in the recovery, e P _ ..«contra-

40 quarter for himself. This evidence is



dieted, and is so remarkable that I extract a .few

passages from the evidence of Taylor, (p. 134) :

U How came you to go to see Mr. Hen-
ninger?

“A I went on the advice of Mr. Little;
after we had talked the thing over.

What did you go to see Mr. Henninger
for?

“A To make a contract with him—to com-
mence a suit with him, so as to get part of the
proceeds. !

“@ Well, did you go in order to communi-
cate to him the facts which you supposed might
entitle him to set aside the sale ?

“A  Yes, sir.
On account of your fraud ?
“A  Yes, sir.

“®@ And then when you went to him, you
supposed you had been committing a fraud on
him ?

“A No, sir; I never supposed I had com-
mitted a fraud.

# * * * * * *

You didn’t suppose you had done any-
thing improper. Hadn’t you been told before
you went to see him that if your statements
were correct, it was improper and a fraud on
Mr. Henninger?

“A  Yes, sir.

And when you went to see him, didn’t
you suppose it was?

“A  Yes, sir.

* * * * * * *

“@ Well, you didn’t go to see him wuntil
after Mr. Little had talked to yon about it, did
you ?

“A  No, sir.

“9 When you went up to see him and from
the information you got from Mr. Little, you
supposed that you had been committing a fraud
on Mr. Henninger ?

“A Yes, sir.

Well, what was your idea when you
thought you had been committing a fraud on
®enn’PDSer—was ic to restore him ?

uf "es>s*™r > a measure.

“4 What do you mean by ‘in a measure V

A 1 proposed to give him part of what I
«ould recover.

20
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1'Q For what %
oA By this suit. N N N

“@ Was that your idea of restoring Mr.
Henninger, by reason of a fraud you supposed
you had committed on him, that you should
make an agreement with him to give you three-
quarters of the proceeds ?

“A  Yes, sir.

“@Q Of what—

“A  Of the suit—whatever was recovered.

“@ If you established the fraud by your
evidence ; come right down to it now ?

“A  If anything was recovered, then Mr.
Henninger was to have his share of it.

“® One quarter?

“A  Yes, sir.
“® And yourself three quarters ?
“A  Yes, sir.”

In pursuance of this agreement, or rather conspir-
acy, suit was commenced by Henninger against
Heald to set aside the conveyance of the farm, (p.
259,) and it coming out on the trial that such an
agreement was made, the bill was dismissed. The
decree of dismissal is dated April 15, 1892.

In the meantime and pending the suit, (April 30,
1891,) the Port Reading Company and Chambers
took deeds of conveyance under the Jardine mort-
gage title, a title which, as I have said, antedated
the title of Henninger, and was superior to it, and
fortified that title by a conveyance from Heald and
by an assignment of the Jardine mortgage.

Then another expedient was resorted to. It was
nceived that it would never do to allow a three-
larters interest in the property toremaininlaj (b
d so Josiah Taylor conveys liis interest to John
lylor, a son of Josiah, and Stephen H.

licitor, and they on April 14,1892, transfer t isi
rest again to Henninger, (p. 93-4,) and Henning
ragreement dated April 27, 1892, conveys al
terest in the claim to Stephen H. Litt e.

rest so conveyed was both an interest in
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andiii its proceeds, (p. 94.) Certainly Talyor could,
in respect of his three-quarters’ interest, recover
nothing. His own fraud would prevent it. Would
it be tolerated for an instant in a court of equity,
that a fraud-doer desiring to profit by his fraud
could, without other consideration than an agree-
ment to testify to his fraud, acquire the claim from
the person defrauded, and then bring suit in that
person’s name for his own benefit? It is a funda-
mental axiom that he who comes into equity must
come with clean hands. Taylor certainly could not
recover. And if he could not recover, how can
Little, who became the voluntary assignee of Tay-
lor's interest with notice, and who was, in fact, the
contriver and manipulator of the whole business ?
Isit not certain that the claim to recover on the
ground of fraud became extinguished the moment
it got into the hands of the fraud-doer, and that

Little could not, by taking an assignment of Tay-
lor’s title, revive it ?

Second. The above considerations lead up to my
second proposition, that the prior suit in equity
brought by Henninger against" Heald for the same
cause of action is a bar to recovery in this suit.

e suit was brought by Henninger in pursuance of
A eabove-mentioned agreement between himself and
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interest in the hands of Taylor was not recoverable
or was extinguished —then Henninger represented

the whole subsisting claim. Moreover, the decree
recites that the Court gave the complainant, Hen-
ninger, an opportunity to amend by adding Taylor,
and then proceeding with the trial, and that Hen-
ninger refused to amend. It further recites that
complainant’s counsel then asked that there should
be a decree of dismissal without prejudice, and that
this was refused. So there was a full opportunity
given to every one to be heard on the merits. A
decision, in one proceeding, where opportunity is
atforded to try the case on its merits, is a bar to sub-
sequent proceeding for the same cause of action.

Bigelow on Estoppel, p. 58, 5th Ed.

The Bellcairn, 10 P. D. Rep. 161.

Durant v. Essex County, 7 Wall. 107.

Durant v. Essex County, 101 U. S 555.

Walden v. Bodley, 14 Pet. 156.

Third. The complainants are not in a position
to restore the status-quo., Henninger, through
whom also Little claims, having conveyed away the
Blanchard property, 'and not being able to procure
its reconveyance.

The complainants allege in their bill that Hen-
ninger, having become financially embarrased, one
Mary R. H. Meyer, claiming to be the assignee of
said mortgage, obtained a judgment for the prin-
cipal and interest thereon, amounting to $3,924, in
the Court of Common Pleas of Monroe county,
Pennsylvania, under which the property was sold,
and bought in by said assignee, and that the prop-
erty had, therefore, passed beyond the control of
the complainants, (p. 12, 1 30, et seq.) But the
proof was that Henninger had obtained a deed for
the property on December 19, 1889, and had con-
veyed it to his father on December 22, 1889, (p. 279,
who had paid him therefor, in cash, the sum of
$3,000, (p. 86,) this sum being realized for it over
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and above the mortgage encumbrance, (p. 279.) The

Vice Chancellor finds (p. 62, 1 16,) that “ the ex-

change was fair, and the consideration of the one
parcel of land for the other, including the boot
money, was fair and reasonable.” There is abso-
lutely no evidence to the contrary. (See Heald’s
testimony on pages 179, 180, and 181, 1L 1.) The
proposition contended for, then, is, that although
Henninger got for the McCoy farm a fair equivalent
in the Blanchard place, which he thereafter volun-
tarily disposed of for a cash consideration, and
although he neither offers to restore nor is able to
restore the property thus sold by him, he may yet
claim the McCoy farm or its value from the Port
Reading Railroad Company and Gordon Chambers,
who have already paid for it more than it is worth,
and in good faith gone on and improved it. In
other words, the claim is that equity demands that
after having already received one full equivalent
for his property, he should, not only as against the
party who has, as he says, defrauded him, but also
as against innocent purchasers, receive a second
equivalent, which is to be further increased by the
value of the improvements put upon it before the
commencement of this suit. I venture to assert
that so monstrous a claim has seldom been asserted
in a court of equity.

10
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Not only are the complainants in no position to
sue—the title of the Port Reading, Gordon Cham-
bers and the Jardines is unassailable. It ante-
dates the title of Henninger and is superior to it
It is derived nnder the mortgage given fo.the Jar
dines by Anson B. Moore, a former owner, on An-
f-ti8* 4’ 1886, (P- 280" I 20-) Henninger acquiring |m
ti e o the equity of redemption subsequently. The
foreclosure bill was filed after Henninger and Heald
had entered into their agreement of exchange, but
before the deeds passed. It is not pretended that
the decree made on May 21, 1890, and the sale

did not effectually foreclose Hen-

thereunder,
Thomas

ninger’s and Heald’s equity of redemption.
Jardine purchased at this sale in July, 1890, and
on April 30, 1891, conveyed one portion of the farm
to the Port Heading Railroad Company for the con-
8ideration of $12,000, and the other part to Gordon
Chambers for the consideration of $10,000.

The proposition for which the complainants con-
After Heald had acquired the legal

tend is this:
to whom Henninger had con-

title from Dupuy,
veyed, his attorney made a verbal agreement with

the attorney of the Jardines at the time of the
sheriff’s sale, to the effect that if Heald’s attorney
would not insist upon his right of adjournment, bat
allow the property to be struck off and bought by
Thos. Jardine, he (Jardine’s attorney,) would agree
that at any time within thirty days Heald might
redeem for the sum due upon the decree and sheriff’s

costs, (p. 156.)

The contention is that this agreement enured not
only for the benefit of Heald, on whose behalf it
was made, but also for the benefit of Henninger.
And that having once been made not only did
Heald become incapacitated from rescinding or
modifying it, but that contrary to its express pro-
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visions, which limited the right to thirty days, it
still continues to exist for the benefit of Henninger.

It 1s difficult to understand on what principle this
agreement could exist after Heald put an end to it,
as he did when he joined with the Jardines in con-
veying his right (such as it was) to Chambers, for
the use of the Port Reading Company, (Ex. P. R.
10, p. 280,) on April 26, 1892. And this deed was
made, too, before the present suit was commenced,
by the filing of the bill on June 14, 1892. It is
manifest that Henninger has, from the beginning,
been claiming in hostility to Heald. Heald has
never been acting for Henninger’s benefit. He has
always been acting for himself alone. The principle
applied in the case of Crowell v. Hospital of St.
Barnabas, 12 C. E. Gr. 654, seems directly appli-
cable. Says Mr. Justice Depue in this Court: “ The
doctiine of the Court of Chancery is that as a gen-
eral rule as to strangers to the contract, who are
also strangers to the consideration, the parties may,
at their pleasure, abandon it and mutually release
each other from its performance, and upon such re-
scission and abandonment, the contract is com-
petely at an end and thereafter cannot be en-
orced” Here Henninger was both a stranger to

e contract and a stranger to the consideration. He
was a stranger to the contract for he did not appear

» ®{K! a?d he did not aPPJy for an adjourn-
I  alld 16dld nof secureany stipulation from the

vmn J?eSla 1S “avor’ and he was a stranger to the
waiver consideraiion was merely a
More ° ,"ea d s llght to have the sale adjourned.
“Tul P If" °f rested exclu-
and L»r, ' ? ea<’ and the ri8ht »self was a new
rightof Ve nP ilrisin« long after the alleged

properties h"!!11® ?' {° a rescisgi0" °f theexchangeof

1,r 1b rrr* WndHat -

and jt M,,1° 1'o' that Henn'nger conld stand by
"le "urde" « Performance fall npon Heald,
4
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and then wait until it could be seen whether Heald’s
venture was profitable. If it was, Henninger would
claim the whole benefit of the transaction ; if it was
not, he would have nothing to do with it.

In the second place, there has been a formal ad-
judication on this alleged right. After Jardine had
taken title from the Sheriff, he contested Heald’s
claim that he was entitled to redeem. Heald
thereupon filed a bill against the Jardines to com-
pel the specific performance of the agreement. The
Jardines answered and the case went to a hearing.
The Vice Chancellor states that he filed conclusions
sustaining complainant, (p. 60,) but that the Jar-
dines subsequently procured a decree dismissing the
bill (p. 61.) (See this bill, answer and decree in
supplemental exhibits.) This, the Vice-Chancellor
says, “ left the title of the premises absolutely in

the Jardines.”

The matter then stands thus : Henninger’s right,
if it existed, was a right to have from Heald, or his
grantor, Dupuy, a reconveyance of the equity of
redemption of the McCoy farm. This equity was
foreclosed by the sheriff’'s sale. At that sale, how-
ever, a new right arose, (assuming that the verbal
agreement was not void, as being in contravention
of the statute of fraud,) in Heald. This new right

leald sought to enforce in the Court of Chancery,

hich decreed against him, and so forever extin-
aished it. Where, then, is the right of Henninger
ithe land ? It is possible, as the Vice-Chancellor
as decreed, that he might follow so much of the
rice as came into the hands of Heald, thoug
link this is more than doubtful, but what Pos®
iterest can he claim in the land, in the tee

) of the decree of foreclosure, which adju ges

le equity of redemption, to which alone ennin ,

id title, is absolutely barred and foreclosed ; an

1) of the decree in the second suit, dtsm



15

Heald’s bill, after hearing on the merits. Neither
of these decrees is attacked in the present bill and
both stand unimpeached and unimpeachable.

In the third place, the weight of the evidence is,
without any reference to the state of the record,
that Heald, finding he could not within the thirty
days raise the required sum with which to redeem,
abandoned the option and told the Jardines they
could go on and sell. The Jardines so testify, (p.
219, 1. 11; p. 230, 1. 5,) and Savage, who had pre-
viously testified that within the thirty days he had
tendered the money and demanded a deed, (p. 157,)
was not recalled to contradict them.

The Jardines purchased at the foreclosure sale
without any notice of Henninger’s claim, (p. 218, 1.
13) As to this there is no contradiction. In point
of fact, Henninger himself did not know that he
had a claim until months after, when he learned it
from Taylor, in the manner I have described. As
to Henninger, therefore, Thomas Jardine was a
ona fide purchaser for value, without notice.

Voorhes v. Westervelt, 16 Stew. p. 644.
16 Amer. & Eng. Ency. Law, p. 831.

But if Jardine was entitled to hold the land as
suel a purchaser, the Port Reading Company and
chambers were likewise entitled to do so. I cannot
mnd in the record any evidence that the Railroad

onipany or Chambers had notice of Henninger’s
r i ! u'n they took title from Jardine on April

> , (page 280.) Henninger had commenced

8 suit against Heald alone, before then, but the

and”n!” 61" A against the railroad company
b,; « T he?: WaS not filed until October 7, 1891 ;
canc« n * ,dld 11 would make no difference, be-
Duroha 48 6 emeni,ary law that a person with notice
title rm °ne wlthout notice, acquires the
notice grantor and takes unaffected by the

le deed fr°m Heald was not obtained

20
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until April 26th, 1892, but it seems clear that at
that time Heald had no title, and if the railroad
paid him anything, it was merely because it deter-
mined in good faith to carry out an agreement with
him entered into long before, and at a time, too,
when neither party had notice of Henninger’s claim.
(See agreement with Byers, the company’s agent,
dated August 8th, 1890, p. 216 of Case, and note
that it was the Byers’ transaction which induced
Heald to attempt to exercise the opinion that Le
had acquired from the Jardines.)

I11

Henninger’s right to rescind the sale has been lost
by laches. He knew of the alleged fraud, at least
as early as January, 1891. He did not commence
suit against Heald until March 30, 1891. His sup-
plemental bill against the other parties to this suit
was filed October 7, 1891. In that suit under the
leave granted by the Court, he had leave to amend
by adding Little and Taylor as co-complainants, and
try the whole case on its merits. This he re
fused. He, without any necessity, put all the par-
ties to the annoyance and expense of another sui,
wholly unnecessary, and this suit he did not com
mence until June 14th, 1892. Is not this laches-
Will the Court say that the institution of the io
mer suit, coupled with the vexatious refusal to pr
ecute it, is any excuse for the delay in
this suit? I submit, that if there ever’' Wks -
to which the doctrine of laches should ie PP °
it i1s this. It 1is wutterly and thoroughly ™
conscionable. The Vice-Chancellor, 1 jgo
he finds fraudulent conduct in Taylor,
that Henninger got a full equivalent or
Although Taylor now asserts that he h « n A

in the result of the present suit, hi
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conduct are not such as to warrant us in placing
much credit on his statement, and it is undeniable
that it is largely speculative and that the title to
bring it has been conferred by the fraud-doer
himself.

IY.

I have thus far presented the argument from the
standpoint of the Vice-Chancellor, who finds that
the original bargain between Henninger and Heald
was affected by Taylor’s alleged fraud. I submit,
however, that the weight of the evidence is against
the complainants on this point also. The Vice-
Chancellor thinks that there was a corrupt agree-
ment between Taylor and Heald, which rendered
the exchange voidable (p. 62.) This agreement, as
the Vice-Chancellor finds it, was that Taylor was
to have one-half of the profits of a resale of the
McCoy farm. It was only corrupt in that it was
concealed from Henninger. But the vital point
here is the time of the making the agreement, for
it is manifest that if it was made, as Heald says it
was made, (p. 197,) after the delivery of the deeds,
it was absolutely unobjectionable

I submit that Heald’s statement is, on its face,
more reasonable than Taylor’s. (See Heald’s ac-
count, p. 198, and Taylor’s account, p. 119.) But
aside from this, there is in Taylor’s statement
nothing to show that the agreement between them
preceded or was contemporaneous with the making
of the agreement of November 16, (p. 253.) The
latter agreement having once been made, each party
was bound to its performance, and the agent’s atti-
ude toward his principal became of no consequence.
I submit that the question, (p. 119, 1.20): ‘‘Was
thcie any agreement between you as to what should

30

done with the McCoy place after the exchange 40
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was made?” relates, and was understood by the
witness to relate to the delivery of the deeds. The
answer, ‘‘Yes, sir; we were to advertise it and try
to sell it, and whatever we received for it * * *
after the Jardines were paid, we were to divide the
balance equally,” plainly referred to that period of
time when the dominion over the property was
such that they were in a position to sell and receive
the money, i. e. to the time of the delivery of the
deeds and not to the time of the delivery of the
agreement of exchange. But it was vital to com-
plainant’s case that the agreement between Heald
and Henninger should have preceded the latter, and
this does not appear. At all events the question and
answer are ambiguous, and on this point, which lay
at the foundation of the complainants’ recovery,
there should have been no doubt. On their own
showing, therefore, it seems to me the complain-
ants have not established a right of recovery.

As to the allegation of fraud in misrepresenting
the amount due on the mortgage, that is too frivo-
lous for consideration. It is demonstrated that
while the mortgage was drawn for $3,600, only
$3,000 was from the beginning due or could have
been recovered thereon, (p. 168.) Henninger, al-
though he admits he knew of the amount of the
face of the mortgage three months after the sale
(p. 83, 1. 8,) never complained of it, for the obvious
reason that he must have also known that it stood
as security for $3,000, the precise amount named
by the parties at the time of the exchange. The
present complaint is obviously au afterthought.

I submit that the decree of dismissal, so faras
concerns the Port Reading Company, Chambers
and the Jardines, is obviously right, and that there

should be as to them an affirmance.

FREDERIC W. STEVENS.

November Term, 1895.









[Between William R. Henninger et al.,

Appellants,

AND On appeal from
f the decree of

[Charles E. Heald, Thomas dJardine, the Chancellor.
Freeland Jardine et als.,

Respondents.

Statement of Complainants’ Case.

I Inthe month of November, 1889, William R. Hen-
ninger of Allentown, Pennsylvania, was the owner of
a farm situated in Middlesex County in this State, con-%
taining eighty-six acres and known as the McCoy
parm. The farm was subject to a mortgage for $5,000
fceld by the defendants Thomas dJardine, Freeland
iardine and Margaret E. Jardine of Rahway, N. J.,
Ivho were pressing Henninger for payment. He em-
ployed one Josiah Taylor, a real estate agent of the
City of New York, to sell the farm. In some way the
patter came to the knowledge of the defendant Charles
| also a real estate agent, having an office
In same building with Taylor—who represented
Pjmself to be agent of one Abraham Dupuy, who as
iMead alleged was the owner of a property situated in
Pennsylvania and known as the Blanchard place—and
proposed an exchange of the Blanchard place for the

w*MeCoy farm.
lor Hen” nger had no acquaintance with either Taylor

mAft 4 an” “rus’ed negotiation entirely to Taylor.
| r consilerable negotiation an agreement was en-
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tered into dated November 16, 1889 (p. 253), by which
Henninger agreed to convey the McCoy farm to Abra-
ham B. Dupuy, for whom Heald professed to act as
agent, and to receive in payment a conveyance of the
Llanchard place subject to a mortgage as stated of
S3,000 bearing five per cent interest— Henninger pav-
ing also $400 difference.

The deeds were delivered about the 21st or 22d of
December, 1889, and Henninger paid $300 in cash and
gave his note for $100. He also paid $66, which he
had received for the rent of the McCoy farm up to
Avpril, 1890. He also gave to Taylor his note for his
commissions of $100. Out of the $300 Taylor received
$75, and also $33 out of the $66 (pages 119 and 188).

In the month of November, 1889, after the agree-
ment was made between Henninger and Heald as
agent of Dupuy, the Jardines commenced proceedings
to forclose their mortgage, the bill being filed Novem:
ber 23d, 1889 (p. 279), the decree was made May 2lst,
1890, for $5,539.16, with costs $110.29 (p. 25), and the'
farm was sold under the decree by the Sheriff of
Middlesex County in July, 1889, to Thomas Jardine
who acted for his brother and sister also, for $4,00.
That sale was made by consent of Heald by his at-
torney for that sum (p. 156), under an agreement that
Heald, to whom the equity of redemption had been
conveyed by Dupuy June 14, 1890 (p. 256), might re-
deem the property by paying to the dJardines the
amount of their decree with interest and their costs at
any time within thirty days after the day of sale
Within the thirty days the money was tendered and
a deed demanded and refused (p. 41 and 157).

Heald at once (August 15, 1890) filed his bill against
the Jardines to enforce the agreement for redemption
and that cause was heard in or about the month of De-

cember, 1890, but was not decided until March 26,

1891.
In the month of January, 1891, Taylor and Heald

having fallen out (as rogues sometimes do), Henninger
was informed by Taylor (p. 85) that while he in mak-



3

ing the contract for the disposition of the McCoy
farm professedly acted as his (Henninger’s) agent, and
Heald acted professedly as agent for Dupuy ; in fact,
they had acted in concert and under an agreement
between them to squeeze what money they could out
of him and divide it between themselves-—to take the
title to the McCoy farm in the name of Dupuy, who,
Heald said, was impecunious and would hold the title
subject to his (Heald’s) order ; that they would then
unite their ®4eKs to sell the McCoy farm and would
divide equally whatever amount might be realized
over the Jardine mortgage (pp. 118,119).

As the Jardines held the title at that time un-
der the foreclosure sale, and Henninger could only
reach it through the agreement bet ween the Jardines
and Heald, and would depend on the decision of the
st then pending to enforce that agreement, Hen-
ninger delayed all proceedings until that decision was
announced on the 26th March, 1891, and on the 30th
March he filed his bill against Heald, claiming the
right to rescind the conveyance of the McCoy farm to
Dupuy by reason of the fraud practiced on him by
Taylor and Heald, claiming also the benefit of the
agreement made by Heald and the Jardines, giving to

edd the right to redeem the farm, and claiming also

thebenefit of the proceedings in the suit of Heald v.
Jardines

Before any decree was signed in that suit (Heald v.
Jardines), but with full notice to them of Henninger’s
cairn and of the filing of his bill against Heald to

orce is claim, the Jardines sold and conveyed the

i J arm to the Reading Railroad Company,
anc® 1001 one Part °T the farm to themselves
That° i 6 °~ier the name of Gordon Chambers,
aml Sa 6 WaS comPleted by the delivery of the deeds
PP ? yrn™nt °f the money on the 12th May, 1891

tog to th&nt ComPany a” “he same time giv-
anintk 6 aic“nes an agreement to indemnify them

thennpriry deCree in the Heald suit, or any other suit
“ng, or which might be thereafter instituted
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by whomsoever instituted and arising out of Healds
alleged right of redemption (p. 261).

These conveyances having been discovered a sup-
plemental bill was filed by Henninger, making the
Railroad Company and Chambers defendants, October
7th, 1891. That cause came on for hearing in April,
1892, before Vice-Chancellor Bird, when it became
manifest by the examination of Taylor that he wes
interested in the suit and was a necessary party. Per-
mission was given to amend by making Taylor a party,
but believing Henninger would be greatly prejudiced
by such an amendment a dismissal was granted, March
15. 1892 (see bill, &c.).

In the meantime Taylor’s alleged interest was sur-
rendered to Henninger, and this bill was filed June
14th, 1892 (p. 254).

The complainants claim that by reason of the fraud
practised on Henninger by Taylor and Heald he is en-
titled to have his conveyance of the McCoy farm
'rescinded ; that they are entitled to avail themselves
of the agreement made by Heald with the Jardines
for the redemption of the farm on payment to them of
the amount of their decree with interest and costs;
that they are entitled to the same relief as against the
Port Reading Railroad Company, Gordon Chambers
and Ferdinand E. Canda, because they purchased with
full notice of Henninger’s claim.

The learned Vice-Chancellor who heard the cause
sustained the charge of fraud by Taylor and Heald,
and in his dceision says (p. 62) :

“ In the first place I find that there was a corrupt
‘“ agreement between Taylor, as the agent of Hen-
“ ninger and Heald, which rendered the exchange
“ voidable, and justifies Henninger in asking for are-

scission.”

But while he held that Heald was bound to acoount
for the money received, in taking the account e
charged him with only $4,530.10, from which he de-
ducted $3,000 received by Henninger from salesof t e
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Blanchard place, with interest from December 25,
1890, p. 74, while the evidence shows that there was
paid to Mr. Savage, as Heald’s attorney, $9,060.20 in
! April 1892 (p. 244).

He also held that the Jardines, by the sale under
the decree of foreclosure, and a decree entered in the
suit of Heald v. Jardine by consent, April 22, 1890,
dotained an absolute title to. the McCoy farm ; that
they were (if I correctly understand him) bona fide
purchasers), and being such the Port *padii® gailroad
Conpany and Chambers having taken tbea”. botfo from
abonafide purchaser, could not be held liable, though
they purchased with notice of the fraud (p. 66), and as
tothe Jardines and the other defendants he dismissed
the conmplainants’ bill.

Inboth these matters we respectfully insisted the
leaamed Vice-Chancellor erred, and from his decision in
regad to them we have appealed.

I.

The question which underlies this case is whether
Taylor was employed by Henninger to dispose of
hs farm and whether he and Heald, who pro-
esadto act as agent for Dupuy, entered into an agree-
went such as is charged and really procured the title to
Henninger’s farm by means of it.

The agency of Taylor will not. and never has been
isputed, nor can it be pretended but that Heald pro-

se to act as agent for Dupuy. (The contract,
Exhibit 1, p. 253.)

Henninger’s Ev., pp. 80-86.

Heald’s own Evidence, p. 180, and his an-
swer, p. 21.1

Taylor’s Ev., p. 1J2.

.ar® n between them 1is conclusively
A by Taylor’s evidence, pp. 113, 118, 119.
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On page 118 he was asked : Q. What was the agree-
ment between you and Heald at the time ?

A. * * * Whatever was received from
Henninger in money, and in the farm, was to be equal-
ly divided between us.

Page 119. How much money was received ?
$300 was deceived.

And subsequently how much ?

$66,

What became of the $300 ?

Mr. Heald took the check and. collected it and
took out $225 and gave me $75.

Q. That is, as I understand you, he took out $150
and half the remainder ?

poroF

A. Yes, sir.
Q. And gave you $75 ?
A. Yes, sir.

Q. What was done with the $66 ?

A. I received it by express and gave Mr. Heald half
—the half of it, $33.

Q. (Handing the witness a paper.) Is that the en
velope that enclosed the $66 ?

A. Yes, sir ; that is the envelope. (Marked Ex. 13.)

Q. Was there any agreement between you as to
what should be done with the McCoy place after the
exchange was made ?

A. Yes, sir; we were to advertise it and try to set
it and whatever we received for it after Mr.—

the mortgagees—-------

Q. Heald ?
A. .No, sir ; the parties who held the mortgage.-
Q. Jardine ?

A. Yes, sir; after the Jardines were paid we
to divide the balance equally.

Q. Was that agreement reduced to writing
time ¢

A. No, sir.

,  McCoy
Q. At whose direction was the title to

place made to Dupuy ?
A. By Mr. Heald’s direction.
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Q Was there any reason given for that by Heald ?

A That he was to hold the title until we done
something withit-until I sold it,, or the mortgage
wes foreclosed— until it was sold.

Q Subject to your order ?

A. Yes, sir. ! \

This is positive proof of the corrupt bargain, and
that it was at least partially carried out by a division
o the money which they had squeezed out of Hen-

ninggy: | Aay, «> /:

”»

But the evidence is unanswerable which is presented
ly the exhibits and by Heald’s own evidence. It
shows Heald to have not only been cognizant of the
vaios communications between Henninger and
Thaylar as his agent, but it shows that they conspired
together as to the answers.sent to Henninger and the
way in which the pressure was to be put on him,
Heald himself dictating leUers to” JHe ininger and

answers to his letters and telegr‘am.ilto Taylor.

Look at Exhibit No. 11, p. 257.

This is a letter from Henninger to Taylor, dated

Nov. 8,1889, in reference to the proposed exchange of
bis faamfor the Blanchard place.

Allentown, Pa., Nov. 8, 1889.
J.W. Taylor, Esq.

“ Your letter received. Get your broker to assume
Itheinterest, &c., due and I am agreed to make atrade
“if wecannot do better. I will then lose at least
¢ $3,000 cash money, besides the Monroe County will
beof no value to me at all as it is too much out of
the way entirely, but rather to see mortgage fore-
ficosed will make the trade. You see the broker and
uwe me * he will accept. 1 shall then have deed
u so that we can fix up the whole business when
M come over- The Monroe County property is not
MWadth more than $5,500 to $6,000, while my prop-
e y if in hands who are in with speculators will



8

bring $10,000 without trouble. I this noming
“ struck a prominent banker who if I am forced to wil
“ place a $5,000 mortgage at 5% on McCoy place ad

pay off Jardine, but rather than have more trake
*_about it, will make the trade as stated before. Indl
probability I cannot leave home before Wednesday
next week. * * * All I ask of you is to shikea
bargain with Blanchard’s broker to assume the intee
“ est, &ec., due, and I am agreed to make a trade vhen
we will determine what course to pursue with the
Water Gap property afterwards. Wire me after
you get to terms.

“ Resp. Yours,
“W. R. Henningek.”

That letter, as appears by an indorsement, proved to
be in Heald’s writing (p. 117, line 10), and not denied
to be so by him when examined as a witness, uos
opened by him and he wrote thus :

“ I opened this letter. I have to go away. You
“ better write him, it is impossible to do any better

“ than you wrote him, &c.
(“ Signed) C. E. Heald.”

Next is Exhibit 8 page 255, a telegram addressed to
Taylor and received by him (p. 115, line 39). Itis
dated Nov. 11, 1889, and is as follows:

“ Am agreed to pay three hundred, make trade m

“ that basis. Wire results.
“W. R. Henningek.”

Look again at Exhibit No. 9, p. 255, proved by
Taylor, p. 116. This is a letter dated New York,

Nov 11, ’89, and is as follows :

“ J. Taylo r,

“Dear Sir :
“ 1 find there is due on the mortgage $383.33 or

“ interest and $78.45 for taxes, making a total o
“ $461.78, as you see. Now you better wire Henning*
“ like this, $300 will not do, think 1 can maketra e or

“ $400 if you come Wednesday. Answer-
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“ We will get him to take the taxes on the Blanchard
“ place $28, and trade this way, Jardines will not wait
“ aday in foreclosure.

“ Yours,
“ C. E. Heald.”

Again, look at Exhibit No. 31, p. 270, dated Nov.
13,1889, and read in Ex. p. 101 and 102 :

It wasproved to hein Healdrs handwriting, p. 110,
line 85, and it was not denied to he so hy Heald, when
under examination as a witness. This is the letter :

New York, Nov. 13, ’89.
“W. R. Henninger,
“Dear Sir :

“I mred Vou on Monday that I could make the
“trade if you would pay $400 (instead of the $300
you offered) and asked you to answer, but have heard
“nothmg further from you. Now if you wish to make
A and 1 know it is a splendid deal for you to
“make, you will have to come on at once and close it
(WP f°r if aforeclosure suit is begun on your farm, I
“don’t think you can then make the trade at all. I
H  aParty to see Shafer & Durand, and they said
u woul@ bold ~ till Thursday morning, when if
((! e whole amount was not paid both principal and
KUterest’ thed would be obliged to commence. So
((you see there is absolutely not a day to waste. The
, 7 ner f the Blanchard place is very indifferent
u t edeal any way and unless I hear from you.
either bj letter or telegraph, I think the

«fiROfet ~ be * Wire im mediately on re-
« ol thls what you will do and what day will be

“ Yours truly,
*J. W Taylor,
“ 176 Broadway.”
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1 next direct attention to Exhibit No. 30, p. 29,
dated Nov. U, 1889, and purporting to be a letter from
Taylor to Mr. Henninger:

New York, Nov. 14,80,
W. It. Henninger,
Dear Sir
“Your last telegram received, and as you camot
come till Saturday, I will have time to reply by letter.
I have consulted theparties and after a long argument
they will do this, and say if it is not done by Sar-
day to drop it. They will take $300 cash ad
your note for $125 for six months at %
provided you will take the taxes on the
“ Blanchard place, which are $28.00. I wrote you
the taxes were paid but I was mistaken as I now
“ have the bill. Now this is the very best I can g&t
them to do but it is possible they might do afew
dollars better after you get here Saturday morming
and you may rest assured I will do all lean to makea
satisfactory deal for you, but be sure and bring $300
cash at least, as they will not take any mortgage,
with all its formalities, &c., and no doubt you rather
it would be this way. When 1 showed your telegram
to them to-day they at first refused to do anyt ng
more about it and said drop it, but after a time go
them to make above offer. You had better wi“e m
as soon as you get this if you will be here on au
day as unless I knew you were coming 1 mig
away. Y
“ Yours, &ec.,
“J. W. Taylor,
“ 176 B’way, Room 42f

This letter certainly would seem to manifest
honest appreciation by Taylor of his relatl®“ icion 0Of
ninger, and might well have lulled any
his integrity on Henninger’'s part, i
had existed. m. » Taylor,

But when it is shown that thoug W** name to
it MU, .nrittxn, tru HeaW. who signed lay ««
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it what is the inevitable inference as to the nature of
the relation existing between them in reference to this
business .

It is not only proved to be in Heald’s handwriting,
which he did not either deny or attempt to explain
(p. 110, line 32 ; p. M , line 22, etc.), but a reference
to Exhibit No. 7, p. 265, will show his own admission
that he wrote the letter.

This Exhibit No. 7 is a telegram from Henninger to
J. W. Taylor, dated Nov. Ufth, 1889, as follows:

Allentown, Nov. 14th, 1889.
J W. TAYIOU **
176 Broadway N. Y.

Will allow four twenty-five provided party ac-
cepts mortgage six months six per cent and exchange
papers Saturday.

W. R. Henninger

Evidently the letter above referred to, dated Nov.
14th, 1889, was in reply to this telegram. In the
letter Henninger is notified that the morigage will not
h accepted,and he is asked to wire Taylor at once, that
he will be on hand on Saturday.

And in this telegram in Heald’s handwriting in
pencil are the words

«

i replied to this by letter. Heald.”

To that letter of Nov. 14th, 1889, asking Henninger
to wire at once that he would come to New York on
Saturday, Henninger replied by telegram, dated

“ Allentown, Nov. 15, 1889.
I-W. Taylor
Room 42,176 Broadway N. Y.

Will be at your office ten to-morrow relative to
trade.

W. R. Henninger.”

See p. 110, lines 5 to 10. Exhibit No. 5,
p. 254.
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But again I direct attention to Exhibit No. 10, p
256, a letter written by Henninger to Taylor under
date of Nov. 23, 1889. " This is important for several
reasons. It incloses a check for $300, &c. It also
tells Taylor that he will pay his com mision next week,
A -But more important still is the fact that Redd had
full knowledge o f its contents, which is shown by his in-
dorsement on it in pencil as follows:

u Better write to Henninger that check is received,
“ but as it is on Allentown Bank will have to wait till
“ money is rec. before passing deeds, note, <fec. Also
“ say I have notified Shafer and Durand to hold up so
“ far as Henninger is concerned as title is about to
“ change hands, &c. I have put the check in bank for
collection.

“ (Signed) Heaid.”

This is proved to be in Heald’s handwriting (p. 116,
line 20), and Heald did not deny it or explain it when
under examination as a witness.

The contract for the sale bears date on the 16th
Nov., 1889, Exhibit No. 1, page 253, and by it it ap-
pears that Henninger then gave his note for the $300
at fifteen days, which “was afterwards paid by the
check referred to in his letter of Nov. 23d, above men-
tioned, but the deeds were not exchanged as will be
seen until about December 21 or 22, 1889.

If further evidence is needed to show the collusion
we complain of look at Exhibit No. 12, p. 258.

This is a letter, or purports to be a letter from Taylor
to Henninger, dated Dec. 2, 1889.

It states that the money for the check has not yet
been received ; that Henninger’s deed has been shown
to Heald, who objects to it and he must make a new
deed, precisely according to the contract, and then
says :

“ Mr. Heald also finds that the farm is under a lease
“ which runs to April 1, '90, and that rent at the rate
“ of $200 per year has been paid up to that time.

“ think I can get him to waive the matter of posses
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«

sion, although under the contract which says nothing

«

about the farm being subject to a lease. You could be

«

compelled to give possession, but he demands that you
“ pay the rent for the unexpired term of the lease which
“ you have received, and which amounts, as he figures
“1it, to $66.67, and this amount you will have to send
“1in cash with your new deed. As soon as received we
“can dose the whole matter at once. 1 am sorry there
“has been such delay, but as you can plainly see it
“has not been the fault of anyone here. I enclose
the deed you sent.”

The most significant fact connected with this letter
isthat it was not only written after Henninger’s check
had been received, but that it was written by Heald
himself for Taylor to copy and send to Henninger,
which was done, p. 117, lines 20 to 40.

Surely, no man capable of weighing evidence can
read these documents without instinctively saying to
himself that Taylor and Heald were working in con-
cert for the attainment of some mutually desired end,
inwhich they had a joint interest; or else that Taylor
was in the employment of Heald.

No one could for a moment suspect that they were
professedly representing divers*interests.

But even this does not comprehend all the evidence
of collusion. Taylor says that out of the cash to be
squeezed out of Henninger, Heald was first to take
$150 on some fanciful claim he made, and the balance
wast® be equally divided, and that when the $300
check was paid Heald retained the $150 and paid to

Im an(t that when he received the $66.60 he paid
Heald one-half of it.

Page 119, line 1-12.
Page 123, line 12-28.
Page 124, line 5-10.

tL °W ~ad every opportunity to explain

cha \ailOUS matters which would seem to be of a
ac er demanding explanation, but nothing, abso-
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lutely nothing, has been said by him relieving in the
least degree their condemning character.

In his answer (p. 23), while he denies the existence
of any agreement, pending the negotiations, that he and
Taylor were to be jointly interested in the McCoy
farm, he denies also that any division of the money
paid by Henninger, or any part of it, was made be-
tween them ; but he admits that by agreement be-
tween them “ Taylor was to receive $100 as commis-
sion out of the moneys that were paid.”

Commissionsfor what ? Out of whose money paid ?
Commissions are usually paid for services rendered.
For what service rendered by Taylor were they
paid ?

His answer to bill filed by Henninger against him
March 30, 1891, discloses an agreement, I think, sub-
stantially such as we charge (p. 4) in the bill.

When examined as a witness in his own behalf (pp.
184 and 185) he gives his account of the transaction,
and distinctly says he agreed to pay Taylor $100 if Lie
could induce Henninger to pay more boot (p 185,
line 8).

He asserts that Henninger knew of the payment,
which Henninger denies (p. 238, line 35).

He asserts that Henninger declined to pay Taylor
commissions, which Henninger and Taylor both deny
(pp. 121-123).

The proof is that Henninger gave Taylor his note
for $100, and in Exhibit Ho. 10, p. 256, Henninger in
his letter to Taylor under date of Nov. 1889, dis *
tinctly says, “ Your commission I will straighten ned
week.” i,

That letter is competent evidence against Hea >
for though addressed to Taylor it was handed to ea ,

and he dictated the answer to it.
But if by any possibility any further evidence o

A
alleged agreement is desirable, look at Exhibit o. >

p. 260.

It is dated December 21, 1889, and is in the hand-
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writing o f Heald (he has not denied it), Ev., pp. 120
and 121—and signed by him.

“New York, December 21, 1889.

“ Whereas on or about the 11th day of November
“of the present year, one William R. Henninger con-
“Veyed to Abraham B. Dupuy the equity of redemp-
“tion in a certain piece of real estate known as the
“ McCoy farm, situate in Woodbridge Township, Mid-
“dlesex County, New dJersey. Whereas one J. B.
«“ Taylor agrees to use every effort and advance one-half
“ ofall expenses deemed necessary to effect a sale of said
“farm. Now, therefore, I, Charles E. Heald, agent
“for said Abraham B. Dupuy, do hereby agree with
“ said Taylor that in consideration of said efforts and
“e)@enses, as aforesaid, that upon any sale of said
“farm said Taylor mav have and receive half of the
“proceeds of said sale of said equity of redemption.

“ (Signed) Charle s E. Heald.”

Now it is true J. B. Taylor is the wife of Josiah
Taylor, but Heald in his answer says he supposed the
agreement was with our agent Taylor (p. 24, line 30 ;
P 19 ).

And his attempted explanation of it consistently
with his denial of any collusive agreement with Taylor,
reveals the man. This agreement was not alluded to in
the bill of complaint, and Heald and his counsel, not
having all the papers before them when preparing his
answer, thought they strengthened his denial of the
alleged parol agreement by referring to it and calling
attention to the fact that while the contract of sale was
dated November 16th, this agreement was not made un-
til December 21st, apparently long after the exchange
was made. And so, in his answer, p. 24, he says this

agreement was made “ about a month after said ex-
‘change.”

A Tay°r professed to have a buyer and “ wanted

nwre than regular commissions if he could sell the

Jarm, and finally it was agreed “ that if he
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«

used every effort and advanced one-half of al
“ expenses necessary to effect a sale of the farm that
“ he should be paid one-half of the net proceeds as

«

commission.”

The date was evidently deemed to be very material.
When Heald was under examination as a witness, p.
197, he was asked by his counsel this question:

Let me ask you this. The deed being executed

“and delivered, say, on the 23d day of Novemberor

within afew days after that ; you say there was no

“ agreement or suggestion after the agreement between

“ you and Taylor with reference to a sale of that
“property at that time.”

Manifestly while the question is somewhat cloudy,
what was meant was to assume that the deed was de-
livered on about November 23d, and that there was no
agreement between them prior to the completion of the
exchange by the delivery of the deed ; but that this
agreement of December 21st was made a month after
the delivery of the deeds. The witness so understood
it evidently and his answer to the question was No, sir.
Then follows the question :

“ Q. Afterwards state if there was any such agree-
ment, and, if so, what was it ?
“ A. There was an agreement made made between
him and I on the 21st day of December following.”
Again, on p. 199, he was asked :
“ Q. Mr. Taylor swears that that agreement was
“ signed m excution of an oral agreement had between
“ you and him previous to the sale—previous to the deed

“ to you, is that correct ?
“A. No, sir, it is not true. No part of it is true.

, Now the value of this evidence was made to deperd
on the fact that this agreement of Dec. 21st was made
long after the sale was completed by the delivery by
Henninger of his deed to Heald as agent of Dupuy

and his acceptance of Dupuy’s deed to him.
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Unfortunately for this ingenious theory the memo-
randum in Heald’s handwriting on Exhibit No. 10, p.
256 shows that the deeds had not then been delivered,
Nov. %3, 1889.

The Exhibit No. 12, p. 258, dated December 2,1889,
in Heald’s handwriting, says the deeds had not been
exchanged at that date.

See also answer of the Jardines, p. 39.
See also answer of Port R. R. Co., p. 47.

And Exhibit No. 6, p. 254, which is the deed from
Dupuy to Henninger, is dated Dec. 19, 1889— was
acknowledged December 20th before a Notary Public
in the City of New York, and the certificate of the
Clerk is dated December 21, 1889. (See original ex-
hibit.)

It will hardly be pretended, I presume, that the
deed was delivered therefore before December 21st.
And that is the date of this agreement between Ilieald-
and J. B. Taylor.

Thus is Taylor’s statement sustained that this agree-
ment was only made as evidence of the previous oral
agreement or understanding between Heald and him-
self, as to their having a joint interest in the McCoy
farm after they should procure the title to be made by
Henninger to Dupuy.

Surely the evidence places the charge of fraud and
collusion of Taylor and Heald beyond doubt. No other
conclusion would consist with the written documents.

Such fraud on the part of both Taylor and Heald in
reference to the mortgage on the Blanchard property
as is proved and substantially admitted, shows that
neither of them was above perpetrating the despicable
fraud upon which our bill is founded.

The agreement represented the Blanchard propertv
0 esubject to a mortgage of $3,000, bearing five per
«ent. interest, while it was for $3,600 at 6 per ceht.

said s attempted explanation, p. 183, is absurd on
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its face, and its truth is denied by both Henninger and
Taylor.

Henninger’s ev., p. 82, p. 110.
Taylor’s ev., p. 115.

Heald not only deceived Henninger as to the amount
of the mortgage he told Taylor, to whom he had pre-
viously said, the mortgage was $3,600, not to tell Hen-
ninger (p. 115, line 19), and he imposed on Henninger
the covenant of an impecunious man.

Certainly, the Vice Chancellor was justified in find-
ing “that there was a corrupt agreement between Tay-
“ lor, as the agent of Henninger, and Heald, which

«

rendered the exchange voidable and justifies Hen-
“ tiinger in asking for its rescission ” (p. 62).

I shall not attempt in the least to extenuate Taylor’s
conduct, or vindicate him. No language which
counsel lhay use can be too severe in its denunciation
of his conduct. His disclosure of the fraud to Hennin-
ger itis true was only made after he was advised he
could not profit by it by his suit against Heald; never-
theless his evidence is fully sustained by the written
evidence, and by Heald’s own admissions. If the
cause of complainants depended on his unsupported evi-
dence it may well be that admitting himself to have
been aparticeps criminis it would have little or no
weight, but, as I have said, he is supported in every
material statement, and I hazard little, I think, inthe
assertion that his evidence is not essential to complain-
ants’ recovery.

The only thing,which Taylor can have any credit or
is his surrendering to Henninger all interest which e
had bargained for in case of Henninger’s success.

The conveyance of the McCoy farm having
procured from Henninger by the corrupt agreemen
between Heald and Taylor, thelaw is too well set
to allow of discussion that such fraudulent con
justifies Henninger in asking for a rescission o
conveyance,as against Heald, not only, but alsoaBai
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any and all persons who cannot claim to be Iona fide
purchasers without notice of the fraud.

In addition to the numerous authorities cited by the
learned Vice-Chancellor in shpport of that part of his
opinion, 1 will cite without comment the following :

Condit v. Blackwell, 7 C. E. G., 486, 487.

Wright v. Smith, 8 C. E. G., 106.

Young v. Hughes, 5 Stew., 372.

Porter v. Woodruff, 9 Stew., 174.

Fox v. McReth, 1 Leading Cases in Equity, pp.
156, 217, 238 and notes.

1 Perry on Trusts, Secs. 217 and 403.

The principles established by all the authorities are
to the effect that loyalty and good faith are cardinal
duties which every agent owes-to his principal. v "

That any steps taken by an agent with the purpose
of securing a personal benefit to himself or a third

I person without the knowledge of his principal are
[ fraudulent and void.
That any action by an agent professedly for his prin-

I cpal in which the agent has himself an adverse inter-
[ est, or where he is representing or acting in the inter-
| et of the other party to the contract, is voidable at
[ the principal’s option, irrespective of the honesty of
1 theagent'sintention, or whether or not the prici/pal has
I heervactually damaged thereby, because the rescission in
I such cases is decreed not for the purpose of making
I the principal whole, but from considerations of public
I policy.

Wardell v. U. P. R. R., 103 U. S., 651.

Marsh v. Whittmore, 21 Wall., 178.

Davone v. Fanning, 2 Johns. Ch., 260.

E S Ins. Co. v. A. C. Ins. Co., 138 N. Y.,
449.

Wharton on Agency. Sec. 715.

Hone v. Wallace, Notes to Lead. Cas. in Eq.,
210.

owhere I think is the rule stated with more clear-
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ness and emphasis than by Justice Magie, in ddivering
the opinion of this Court in Young v. Hughes, 5 Sew
384.

“ The effect ” (he says of such fraudulent cadict
as is here proved) “ does not depend on the qestian i
“ whether or not the result was injurious to theprim- 3
“pal. The contract is affected by the misconduct d
“ the agent from consideration of public policy, w=ther '
“ than of injury to the principal.

“ It matters not that t/iere was nofraud meditated
and no injury done. The rule is not intended tole
remedial of actual injury but preventive of the pos- |
bility of it.”

And the Court held that the matter of price was
utterly inconsequential.

The learned Judge then cited and adopted theshirag I
language of Ld. Justice James in Panama, S E L @ |
v. India Eubber Co., 10 Ch. Appeals, 515, 526.

“ According to my view of the law of this Court, 11
take it to be clear that any surreptitious dealing be- j
“ tween one principal and the agent of the other prin- 1
‘¢ cipal is a fraud on such other principal cognizable in 1
“ this Court. That 1 take to be a clear proposition and I
“ 1 take it, according to my view, to be equallyclear I
“ that the defrauded principal, if he comes in time, is I
“ entitled, at his option, to have the contract resainded 1

So in Hesse v. Briant, 6 De G. M. & G, 623, idie I
was granted, although there was no pretence that tel
principal had been injured. In fact he had reeive 1
the full price he himself had set on the property.

The same was true in Everhart v. Searls, 71 P& t
256. . ,e

The law requires the most scrupulous fidelity an
part of the agent towards his principal andw n
allow either the agent or any person inleague wit H
or conscious of his unfaithfulness, to profit by 1 I

And to accomplish such result, though s.ee *
have not a single lineament characterising a ¥ 1eg
Courts have resorted to a fiction ahd held t e

«
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Liary of the fraud to be as to the defrauded principal
atrustee in invituip.

| Swchatrust is manifestly contrary to any intention
on the part of the fraud doers, and as Mr. Pomeroy
says, thefelation is raised by the doctrines of equity
ifarthe purpose of working out justice. It arises out
jof the unconscientious conduct of the alleged trustee.

Pomeroy Ecp Juris. Sec. 10, 44.

And Lord Chancellor Westbury, in Rolf v. Gregory,
4DeGex., J. & S., 579, says the term “ constructive
trust” is used for the purpose of describing the nature
land extent o f the remedy, and it denotes that the par-
ties entitled beneficially have the same rights and
renedies against the fraud doer as thev would be en-
[titled to against an express trustee who has fraud-
ulently committed a breach of trust.

The fraud of Heal'd and Taylor in procuring from
[Reminger the title to the McCoy farm constituted
IDupuy, even if he was a real interested grantee and
[not amere figurehead for Heald, what the law for
[ wart of a better name calls a trustee ex malejicio for
[ Herminger, if he saw proper to so regard him, and en-
Ititled him to a rescission of the conveyance if he
Isought it within a reasonable time after discovery of
I the frand

Whether Dupuy was an interested grantee or held
| thetitle for Heald, as Heald told Taylor he would (p.
D2), ar for Mary Pratt, is of no moment because
lie Dupuy) in June, 1890 (p. ), conveyed the
popaty to Heald for a nominal consideration, and
srh conveyance was with the assent and by the
direction of Mary Pratt (p. 192).

The law in such case, as stated by Mr. Perry, is
that if the property comes back into the hands of the
original trustee or into the hands of any one affected
withthe guilt o f the original sale, he will he a trustee for
t edefrauded party although the property may have
passed through several innocent hands.

Perry on Trusts, Secs. 221 and 223.
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Abbott v. The Amer. Co., 33 Barb., 578
Forbes v. Halsey, 26 ISIL Y., 53.

Nor has there been any undue delay on the part of
Henninger in seeking relief from the fraud. It was
first disclosed to him by Taylor in dJanuary, 1891 @
88).

At that time Heald was prosecuting his suit against
the Jardines (of which more hereafter). His cause
had been tried before and was being considered by
Vice-Chancellor Bird, whose decision was announced
March 26, 1891, sustaining Heald’s claim as against
the Jardines to a right to redeem the lands on paying
to them the amount of the decree foreclosing their
mortgage on these lands with interest.

On March 30, 1891, Henninger, whose claim to re-
lief was-of little, if any value, unless Heald’s right of
redemption was sustained, filed, his bill against Heald
claiming the benefit of the decision of the Vice-Chan-
cellor.

He has pressed his claim persistently since that time
as the proceedings on file in the Court of Chancery
and referred to in the printed case fully show.

Nor was Henninger, in order to avail himself of his
rights to repudiate the conveyance to Dupuy on
account of the alleged fraud practised on him by Tay-
lor and Heald, bound to restore or offer in his bill to re-
store the Blanchard property, or that which he received
for it when it was sold.

It is true ‘that the general rule is as stated by this
Court in Doughten v. Camden Building and Ican
Association, 11 Stew., 574 cited by the ViceChan
cellor, that in ordinary cases the party seeking to res
cind a contract must put the other party instatu quo’,
but that rule is by no means an invariable one.

Chief Justice Parsons says that while the
rule requires a restoration of the other party o
same condition thaj he would have been in if the con
tract had not been made, yet where the
cind springsfrom discovered fraud, there is a

%



tion to the rule, the defrauded party does not lose his
Lght to rescind because the contract has been partly
executed, and the parties cannot be fully restored to

mthar former position.

2 Parsons on Con., 277.

I Especially is this true where the action is against
[subsequent purchasers with notice of the fraud. “ In
[such case,” says Mr. Willard, “ the vendor may dis-
affirm the sale and reclaim the property without restor-
IL oroffering to restore to the original purchaser the
manount paid, and such subsequent purchaser cannot
isetup as a defense that the plaintiff has failed to per-
form his duties to the original purchaser by returning
the purchase money paid.

Willard’s Eq. Juris. Mar., p. 379.

I In Seylar v. Carson, 19, P. F. Smith (p. 81), the
m(outheld that where defendant purchased at Sheriff’s
[sdle in fraud of an agreement with the defendant in
[the execution to protect his interest, a recovery could
[be had in equity against the purchaser without tender-
ing a return of the amount paid by him as considera-
tionfora title under the Sheriff’s deed.

That the rule requiring an offer to restore what has
beenreceived by the defrauded party is not an invari-
ddeone, I think, appears by the decision of our own
jCourts.

In Byard v. Holmes, 4 Yroom, 120, the Court said :
‘A party seeking to rescind a contract must put the
opposite party in statu quo so far as he is able to do
r° —hit the Court also said that “ a contract may be
\awoidedfor discoveredfraud, although the fraud doer
jeannoi beput in statu quo.”

And in Guild, Exr., v. Parker, Receiver, 14 Vroom

’ Court said the rule requiring restoration

I means that the party must restore what he himself
I received, and by force of the contract has under
I ‘sown control, citing, with evident approval, Ham-

| n v Peamock, 61 N. Y., 153. In that case this
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Court said : “ As between the receiver representing the
cestui que trust, and a third person who has got ps
session of the assets of the company by a wiidable
contract with the trustee, the rule of tender does mt
apply. Otherwise the inability to make a tenderd
what was not in the possession of the cestui que trust
would often prevent an action to recover property nis-
appropriated by the trusteed” If this is the rule inthe
case of a breach of an express trust ex fortiori mustit
be so in the case of constructive trust.

Again, in Doughton %. Camden Building and Iem
Association, already cited, the rule is said to reqire
‘“restoration as far as possible,” u so far as practicable
he must put the party in statu quo.”

And in Pidcock v. Swift, 6 Dick., 408, Vice-Chan-
cellor Van Fleet, after citing the foregoing case, said

But this,” (i. <, the rule requiring a tender) “like
all other rules of justice, must be so applied intte
practical administration of justice as shall best subsarve
in each particular case the undoing of wrong ad
the vindication of the right.”

In this case restoration of the Blanchard place wes
impossible, for it fully appears by the case that long
before the discovery of the fraud by Henninger he
had sold the property for $3,000 to his father, who had
conveyed it to Mrs. Henninger, subject to the mort-
gage, for $3,600; and long before the bill was file 1l
this case that mortgage had been foreclosed and t €
property sold. (Exh. P. R., 3, page 299.)

See answer of Port. R. R. Co., p "8
Er. of Henninger on Cross-Ex., p- &

The supplemental bill was filed October 7,
and in their answer to it the Port R- R- C°- a °
that before the filing of that bill Henninger a, *

reason of said foreclosure and sale, become una

restore the Blanchard place. A
It was not practicable, therefore, for him
restoration. the defend- j

Nor was he bound to offer to account to tn
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ant for the $3,000 received by him on sale of the
Blanchard place.

If he failed in his suit he would, of course, retain
that money, and if he succeeds the evidence clearly
shows, indeed the decree of the Vice-Chancellor shows,
that he is entitled to recover much more than the
$3,000.

In such case no offer to restore is necessary.

Hay v. Hay, 13 Hun., 315.

Gould v. Cayuga-Co. Nat. Bk., 99 N. Y.,
333-336.

Kley v. Healy, 127 N. Y.,. 555.

InKley v. Healy the reliance on the appeal was
mainly that there had been a failure to allege any return
ofthe money paid by the defendant to the plaintiff, and
the Court said such failure, if essential, might have been
cared by amendment, but “ a more satisfactory an-
swer could be found in the principle that one who
attempts to rescind a-transaction on the ground o ffraud
is not required to restore that which in any event he
would be entitled to retain.’’

If, however, such offer was necessary in order to
recover against Heald it should have been taken ad-
vantage of by demurrer, in which case the bill could
have been amended.

It cannot, as Mr. Willard says, be taken by either
the Jardme or the Port Reading R. R. Co. or Canda.

1k complainants were therefore entitled to ov.

amount paid to w Ferdinand E. Canda,
iac. uo., tor the part of the farm

conxirrelyed to Gordor.l Chambers (Ex.

p. 278) as stated in the deed

nda, dated April 26, 1892, is
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On page 244 Mr. Savage says, “the Canda people
put into my hands $§15200 for that tract, out of-which
there was paid, he says, $6,369.80,” the amount of the
Jardine decree, with interest up to that time—which
decree the Jardines had assigned to the P. R. R. Co
on the 12th May, 1891, when the whole property was
conveyed to that company and Chambers.

It appears by the evidence that the $15,400 was paid
to Mr. Savage and he settled for the amount dueon
the decree, which left on his hands $9,060.20, of which
he says he was entitled to one-half, which the Vice-
Chancellor allowed him on the ground that Ileald had
in some way conferred on Mr. Savage an interest in the
property which the Court was bound to recognize, and
which, so far as Mr. Savage is concerned, was for some
cause relieved from the effect of Heald’s fraud.

The learned Vice-Chancellor (p. 73) says that if
Heald and Savage occupied towards each other the re-
lation of agent and principal, such allowance could not
be made, but that Mr. Savage must be regarded as act-
ing entirely in his own behalf or on his own account in

the arrangement with Ileald.”

Whether or not the Vice-Chancellor’s view is cor
rect, must be settled by an appeal to the law and to
the testimony— both seem to me to have been gravely

misinterpreted.

1st. It seems to me that to permit Mr. Heald to im-
pose on this property any lien which could take it from
under the effect of the fraud proved, except by a sale
and conveyance to a bona fide purchaser without notice
is to disregard the acknowledged rule governing cases

of constructive fraud.

No one can maintain such a claim unless he can
show a conveyance to him of the property, or some m
terest in it, and that he has paid and not
agreed to pay, a valuable consideration, so t at
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istained he will suffer some pecuniary
must have been an actual payment; a
given for the purchase money is not suf-

on Trusts, SL(,:», ‘)l.r—' 21.

/’Y\n_
no %noé nece in thlb ume of any such

uch less of any payment of money by
f April, 1892, and that money which
we paid to Mr. Parker was part of
ved from the Canda Company at that

um he was under no legal obligation to
propriety of it was a matter of discussion
land himself at the time of payment.

“WQues. 1ou say that you agreed to pay me my fees

i of the Jardine case, out of your own share ?
Ans, i

WQues. Was that your arrangement, or did you think

Aus, We
or in the presence of Mr. Heald, and I think ¢ was
just and agreed to,

Ques, [ » th

twas discussed ; I think ¢n your presence

the circumstances ?

the circumstances.

came out of your share ?.
came out of my share.’’

,\[‘1\'. [-|;-g

Wues. That
Ans, Thaf
Now, a reference to page 243 will disclose the fact
payment was not made for the purchase
o ' Ln the property, but because Heald
T RO LALr. Davage) ““ had been remiss, so he said
N0k getting that agreement in writing, and as I was
1 it, T oug’ ght to pay the expense of the liti-

1 he lillO"hT engage.”

that even t}

i any intere

to |”‘.']|E'1!Jt !l"l! I
gation in whicl
When that

9en that conversation took place does not clearly

“PPear, nor is it gt g important ; suffice it to say the
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payment was not made on any purchase, or the
agreement for the purchase of any interest in the
property.

Mr. Savage, then, cannot be regarded as in any
sense a bona fide purchaser, or, indeed, a purchaser of
any kind.

What his true relations to Heald were must be sought
for from the other evidence in the case.

I will a0k attention firstt to Mr. Savage’s own state-
ment on p. 243. Heald employed him to see whether
the Jardines would accept such an arrangement ashe
suggested. He found they would not, and so informed
Heald, who wanted more time. Mr. Savage thereupon
attended the Sheriff’s sale and got the verbal agree-
ment for the redemption of the property. Then he
adds :

“Mr. Heald had agreed with me that if I could sell this
property and so save a foreclosure he would give mefor
my se?'vices one-half interest of whatever might be
realized over and above the amount due on the mort-
gage, or if I would raise the money to pay off these
mortgages he would deed me a half interest. in the

property.’’

Such money was not paid, and no such conveyance

was ever made.

Mr. Savage was examined as a wituess on the part
of the complainants, and on pp. 154, 155, says he was
employed by Iieald as his attorney to procure the
adjournment of the Sheriff’s sale; that as attorney he
procured the agreement for the redemption of the
property; that as Heald’s attorney he filed a bill for
him for the enforcement of that agreement.

The affidavit to the bill filed by Mr. Savage for
Heald in July, 189,0, says he was acting as attorney

for Heald.

Heald, in his answer, pp. 25 and 26, says Mr. Savage
acted as his solicitor in procuring the agreement for
the redemption of the property; also that the written
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agreement with Elwood Byers in July, 1890, was made
by him “ through his solicitor.” T

Again, on p. 201, he says that after the property was
advertised for sale by the Sheriff he put the matter in
the hands of Mr. Savage, as his attorney, and also the
power to negotiate the sale of the property ; that Mr.
Savage reported to him the agreement made with
Byers, and he confirmed it.

Page 249, line 28.
“ 250, ¢ 4-12.
“ 213, ¢ 10-28.

On page 250 he says he considered the amount he
agreed topay Mr. Savage a fair compensation for his
Services.

It seems to me the evidence shows that Mr. Savage
acted throughout as the attorney and agent of Heald,
if this evidence proves anything, and if so, the learned
Vice-Chancellor admits he committed a grave error
when he found otherwise ; and the decree) against
Heald should have been for $9,060.20, with interest, m

II.

The complainants are entitled to recover from the
Jardines, not because they were parties to or their
Mitles was directly affected by the fraud of Taylor and
Hedd, but because when they purchased the property
a the Sheriff's sale under the decree foreclosing their
mortgage, the purchase was not an absolute one, but
wes made under an agreement between them and

edd (through his attorney, Mr. Savage), that if Mr.

,ava§emuldpermit the sale to be made he or Heald,
isdient, might redeem it by the payment within
nydaVs the full amount of the decree with in-
restand costs, and within the specified time the
oneywas tendered and the conveyance demanded.

Hat agreement was out of the case, or the making

&JQ'-Qotr 0 "

A
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of it was even doubtful, the sale would have gven
them an absolute title, unimpeachable by Henninger
whose equity of redemption had been foreclosed, or by
Heald whose title accrued in June, 1890, after the de-
cree of foreclosure was made.

Their defense, however, in that case would havwe
rested on the fact that their title antedated the fraud
of Taylor and Heald and was referable to the date of the
mortgage, August 4, 1886 (Ex. P. R., 7, p. 280), and
was in no way tainted with their fraud, and did not
depend in any possible sense on their being bona fide
purchasers as the learned Yice-Chancellor seems to
have thought.

The doctrine of bonafide purchase without notice,
has absolutely no relevancy whatever to their title, and
if it had, I am sure the evidence would not sustan

their claim to be such purchasers.

But their purchase under the agreement for re-
demption, to which I have alluded, stamped the
property with an equity in favor of Heald which this
Court will enforce against the Jardines in favor of
Heald or any person having acquired or being entitled

to his interest in that agreement.

That proposition cannot be considered debatable in
this State at least. It was so held more than fifty years
ago in Combs v. Little, 3 Gr. Ch., 310, and has been so
repeatedly decided since.

Marlatt ». Warwick & Smith, 3C. E. Gr»

108.
Same in Error, 4 C. E. Gr., 440.
Walker v. Hill’s Exe’r, 6 C. E. Gr., 201.
Dodd v. Wakeman, 11 0. E. Gr., 485.

The rule I understand to be to the effect that
the Jardines by that agreement with Heald, or r-
Savage as his agent, consented that Heald might stan

in their place as mortgagees.
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And so Mr. Perry says, Sec. 215, that the pur-
chaser under such an agreement will be held to be a

trustee for the benefit of the parties interested in the
property.
See also Cutter v. Babcock, 81 Wis., 29
Amer., St. Pep., 887.
See note to Combs v. Little, 40 Amer. Dec,,

207.
Haughwout v. Murphy, 7 C. E. Gr., p. 531.

If this was the relation between the Jardines and
Heald after the making of the agreement for the re-
|demption of the property, and especially after the
|tender of the amount agreed on—and if as Mr. Pome-
;1roy says, quoting the language of Lord Cottenham,
“aCourt of Equity will wrest property fraudulently
[acquired, not only from the perpetrator of the fraud,
but from his children, and his children’s children,” the
case ought to disclose some strong ground to justify
the learned Vice-Chancellor finding that the Jardines
were the holders of the title unaffected by Heald’s ad-
mitted fraud.

I trust I am not outside the limits of strict propriety
when I say that this result reached by the Yice Chan-
Icellor seems to me strangely incongruous with the
principles of equity so vigorously stated by him and
that in this as well as other respects his opinion is
; quite illogical.

The learned Vice-Chancellor recites the various mat-
ters alleged in the original bill of Henninger v. Heald
and the supplemental bill of Henninger v. Heald, the
I a" nes and the Eailroad Company which ,were
, proved, and also the fact that Heald had filed his bill
| against the Jardines for the specific performance of
I th° afjreemeT1k “or » e redemption of the property, and

at that cause went to a hearing before one of the
I ice-Chancellors (p. 60, line 28) who filed his conclu-

ons sustaining the complainant’’—but he says not-

Iin? & SCPk fading, in April, 1892, on the hear-
0 t e supplemental bill “ the complainants’ bill
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was dismissed ’—that within a few days thereafter
and before the present bill was filed the “ Jardines
procured a decree dismissing the bill of complaint
which Heald had filed against them as aforesaid seek-
ing a specific performance of their agreement to con-
vey the said premises to him” p. 61.

That decree (he says) left the title absolutely in the
Jardines upon the foreclosure and sale by virtue-of the
mortgage under which they purchased—and after
which they conveyed to the railroad company as afore-
said.

That decree, he says, p. 66, effectually secured to
the Jardines the absolute fee of the land, and while it
is unreversed it “ is an effectual bar to the complainant
in that suit and to all who seek to stand in his stead since
that case was fully heard on its merits.”

To prevent misunderstanding I may be permitted to
say that there were two decrees of dismissal. On the
15th day of March, 1892, the cause of Henninger u:
Heald, the Jardines et als. under the supplemental bill
was being heard before the Vice-Chancellor (Bird) and
it having become manifest that certain parties in inter-
est (Taylor being one of them) should have been made
parties, leave was given complainants to amend, but for
reasons which may easily be conceived, the complain-
ant preferred to submit to a dismissal and it was “ on
motion of the said counsel of the complainant ordered
that the said bill be and the same is hereby dismissed
with costs to be paid to the defendants.”

That decree the Yice-Chancellor said on demurrer

was not a bar to the present suit. (See opinion on
file.)

But on the 22d day of April a decree was signed b}
the Chancellor in the case of Heald v. Jardine of whic

this is a copy :
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“ In Chancery of New Jersey.
“ Between ]
“Charles E. Heald, Complainant,
“and - i-On Bill, &c.
“Thomas Jardine, Yreeland dJardine I
“ and Margaret Jardine. J

“By consent of the parties to the above cause it is on
“this twenty-second day of April, one thousand eight
“hundred and ninety-two, on motion of Cortland &
“ Wayne Parker, Solicitors and of Counsel with the
“complainant, by Alexander T. McGill, Chancellor of
“the State of New dJersey, ordered that the bill of
“complaint in this cause be and the same is hereby dis-
“missed without costs.

“Ale x. T. McGill,

“ C ”»
“The parties consent hereto.

Cortland & Wayne Parker,

Solicitors of Complainant.
Shafer & Durand,

Soirs, of all Defendants.”

This is the decree which the Vice-Chancellor held to
be abar to complainant’s recovery against the Jar-

mes, and in so holding I submit he greatly erred be-
cause : J ’

ist Though the cause was as the Vice Chancellor
T * fully heard on its merits,” there was no de-

«@i0rgm ent rendered on the merits, and without
ch decisun or judgment there is, no estoppel or bar.

showsT aiJ lamination of the proceedings clearly

involved! I""" Wasno decision upon any question
ag,j .n ecase>but on the contrary, if regarded

Whichthe°Char 'V 1is direotly 00ntrai7 to the decree
%Vil if’ °r under the flnding and advice of

»V 61W Sh°Uld have made>and 1 *ink I
possessed of th”case. R AN ¢ < <1 D)
See Vice-Chancellor’s opinion.
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I submit that though this is called, technically, a
decree of dismissal it amounts to nothing more than a
consent of the Court that the parties may get out of
Court without payment of costs either to the others.
It is not a decree in favor of anyone or against any
one, nor does it decide anything.

It is simply evidence that Mr. Heald agreed not
further to prosecute that suit; possibly evidence of
such an abandonment of his claim, that he could mt
afterwards renew it.

I need hardly cite authorities for the principle that
a judgment or decree is only a bar when it is an adju-
dication of the merits of the case.

Justice Story says, “ an order of dismission is a bar
only when the Court has determined that the plaintiff
had no title to the relief sought by his bill.”

Story, Eq. PL, Sec. 793. 7>V
Dan. Ch. Pr. p. 754 (Mar.).
Milford Ch. PL, p. 238, 4th ed.

2. It was not between the same parties or their
privies.

Heald did not in any sense represent Henninger;
he became by his fraud constructively a trustee for him
but he did not file his bill against the Jardines as our
trustee or for our benefit. lie was a trustee in
invitum and was acting in hostility to Henninger or
the purpose.of securing to himself the benefit o is
fraud on Henninger. So the Vice-Chancellor hel ,

p. 69.
Neafie v. Heafie, 7 John Ch. 1.

There was no privity between Heald and Heningen

2

“ The term privity,” Mr. Greenleafsays m is

on Evidence, Vol. L, Sec. 189, “ denotes mutualo ~ *

cessive relationship to the same rights o PrOR®
Agents and principals do not as such® ave

tual or successive relationship to rig sop

They are not in privity with each other.

Freeman on Judgments, Sec. 161-
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And in the case of trustee and cestui que trust they are
windependent that proceedings against one have no ef-
fect on the other unless prosecuted or defended in his
khalf and with his consent.

Collins v. Loftus & Co., 10 Leigh, p, 5.
Freeman on Judgs., Secs. 173 and 174,176.

Noprinciple is better settled than that where per-
sas whose rights are affected by a decree have not
beenmade parties to the suit they are unaffected by
it. Justice Story declares such a decree to be as to
these parties “ fraudulent and void,” and further says,
therefore where a decree has been made against a trus-
tee, the cestui que trust not being before the Court and
thetrust not discovered, the concealment of the trust
ought to be treated as a fraud.

Story Eq.- PL, Sec. 427.

A* fortiori must this be true in the case of a con-
structive trust which originates in fraud, and where
thedecree is manifestly only obtained to hinder the
cestui que trust from successfully asserting his rights.

3 That decree cannot be a bar against complain-
ant’s claim, because it was procured by collusion and
fraud

That it may be impeached collaterally for that cause
isbeyond controversy.

Freeman Sup., Sec. 335, 336-337.

In Sec. 250, he says, quoting Lord Brougham in the
Earl of Bandon v. Becker, 3 Cla. & F., 516, a judgment
or decree to receive credit as an estoppel must be “ a
judicial determination of a cause agitated between real
parties, upon which a real interest has been settled. In
Ww to make a sentence there must be a real interest—
areal prosecution—a real defence and a real decision.

all these requisites, not one takes place in a fraud-
ulent or collusive suit.”

Wharton on Evidence, Sec. 764.
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The Duchess of Kingston’s case is the leading case.
Our own Courts have recognized the rule asI claim
it to be in several cases :

In Metropolitan Baink v. Durant, 7 C. E. Gr., 41
Chancellor Zabriskie applied it, and his words will need
no interpretation or comment. “ It would be a dis-
grace to our Courts,” he said, “ if they could not give
a remedy against fraud and abuse of trust like this.
That the form s of law have been pursued is no protec-
tion in a Court of Equity, if the result aimed at and
reached is afraud.”

In Doughty v. Doughty, Vice-Chancellor Van Fleet,
12 C. E. Gr., 318, said : “ There can be no doubt that
a Court of Equity has power to look into the judgments
of other Courts, and'if it appears they are infected with
fraud to give relief against them.”

In Dringer v. Deceiver of Erie Railway, 15 Stew.,
573, 577, Vice-Chancellor Van Fleet said while the
Court of Chancery uhas no power to sit in judgment
“ on the lawful acts of other tribunals, and no juris-
diction to try their acts, to see whether they, in the
“ exercise of their rightful powers, have committed er-
“ rors, either of law or fact, yet its power to give relief
“ against a judgment or decree which has been pro-
cured by fraud, whether it be the sentence of a tri-
“ bunal standing above or below it, is beyond all

¢

“ question.’V/ >

What, then, are the grounds on which we charge
the decree dismissing the cause of Heald v. Jardme,

above set out, was collusiye and fraudulent ?

1st. If it was a decree at all affecting the merits of
the case it was directly contrary to the finding and ad-
vice of the Vice-Chancellor who heard the cause.

2d. It was obtained from the Chancellor manifestly

without his knowledge of the finding of the Vice

Chancellor. *

This is, I admit, an inference, and iS not suppor
by any direct testimony ; but it is inconceivable t at
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thelearned Chancellor, if he had been informed of the
tree state of the case ; if, for instance, the decided
opinion of the Yice-Chancellor had been read to or by
hm would have signed any decree so utterly con-
trary to that opinion.

Such treatment of one of the Vice-Chancellors by the
Chancellor, I repeat, is inconceivable upon any other
theory than that the true state of the case was withheld
from him.

3rd. Much 1lbss would he have signed such a decree
without requiring notice of theapplication to be given
toHenninger if he had known that Henninger for a
year had been seeking to obtain relief from JHeald’s
fraud.

4th. In fact, when that order was obtained, the Jar-
dires, as fully appears by the proceedings, had no in-
terest whatever in the suit. They had in May, 1891,
couveyed all their interest in the property to which
that suit related, to the Port R. R. Co., or Chambers,
received their $22,000 and also an agreement that that
company would indemnify them against all proceedings
hedor that might be had in that suit.

They had then no interest in procuring that order.

It would seem, at first blush, that Heald’s interest
"as opposed to the making of such an order. He had
brought his suit against the Jardines to enforce their
agreement with him, and the Vice-Chancellor had de-
cdedin his favor and recommended a decree accord-

at, in the meantime, Heald had been charged by

I enninger with the fraud, and Henninger pursued his

|«aim for a year, claiming that Heald, by his fraud,

[ ein equity his trustee and that he, and not Heald,
asentitled to redeem the property.,.

!~ succeeded, Heald saw he could realize no profit

ment witWi’ ?? had’ aS he says’ made an agree_
Hanghian 1n 1890 to sell him part of the
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property for $10,000. If Henninger succeeded he
would lose that.

What, then, did Heald do ? He procured or con-
sented to this order dismissing his suit on April 15th,
1892. That gave him no interest in the property, al
which had been conveyed by Jardines to the railroad
company and Chambers almost a year previous.

But within a few days after said order was signed
there Was a new shuffle ; on April 19, 1892, four days
after the date of the decree, * Chambers, who held title
for the railroad company, conveyed a portion of the
property to Ferdinand Canda (Exhibit H 18, p. 27).
And on the 26th April, 1892, Heald and wife madeto
Canda a deed for the same lands for, as stated, the
consideration of $10,000. (Ex. H 17, p. 278)

On the 28th April Mr. Savage (p. 244) received
from the Canda people $15,400, out of which he paid
the R. R. Co. $6,339.80 for the amount of the decree
of forclosure; divided the remainder into two equal
parts, retained for his services $4,530.10 and paid a
like amount to Heald. So through that order of dis
missal Heald immediately received all that he origin-

ally contemplated receiving.

So that by obtaining that order of dismissal he claims
to have circumvented Henninger and secured to un

self $9,060.10.

Long before that deed, in March, 1891, Henninger
ad filed his original bill against Heald, charging U

im his fraud. The Jardines knew of the 18

ill before their deeds were made—certainy

iey were delivered to the P. E. E. Co. and Chambe

ud the payment of the purchase money.
In Henninger’s supplemental bill, filed t>c . , ’

ines conveyed to the R. R. 7°- a tially
;knew that Heald’sclaim had been wholly P
ustamed by the Court” (p. 18 of that bil). ~

In their answer (p. 8) they admit knowledge ~ B.
ilW of Heald’s bill when the conveyan
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R Co and Chambers vver3 made, but deny any knowl-
edge of the filing of Henninger’s bill against Heald

Soch notice to their attorney was proved beyond
any dispute (pp. 161 and 162, and Exhibits E 16*, p.

267,and E 18, p. 268). !
1submit also that no other 1nference can be drawn

from the agreement for their indemnity (E.- 14,
ip. 260) than that they or their attorney knew of Hen-
Dinger's suit and that they intended to protect them-

selves against it by that agreement.

Notice to the attorney is sufficient.

Wade on Law of Notice, Sec. 672.
1 Perry on Trusts, Secs. 222, 223.
Pomeroy Eq. Juris., Sec. 667.

The mysterious omission to procure the decree in
I accordance with Vice-Chancellor Eird’s findings and
advice, and notwithstanding the request of ITennin-
gr's counsel, as  shown* by Exhibits E 16 and E 16§
(o 266 and 267), is utterly unexplained and raises, I
submit, grave suspicions of the party’s intentions.

Such omission was grossly inequitable towards Hen-
ninger. 7 I H

The Jardines admit that, when they conveyed to
Chambers and The Port R. R. Co., May 12th, 1890, and
aen before that time, they knew that in Heald’s suit
against them the Vice Chancellor had found that they
met perform their agreement to permit Heald to re-
deemthe property (answer, p. 44, line 30).

They took no steps to have a rehearing or to have
the decree signed so that they could appeal from it.
Inother words they submitted to it, and as to them, so
far as Henninger was concerned, the case stood, up to

I-April 15,1892, as if the decree had actually been
I »gned.

~hat they did was to attempt to evade that finding
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of the Vice-Chancellor by conveying to Ghambers and
The P.R. R. Co., in defiance of it and to protect them-
selves against it, by exacting from the grantees a bond
of indemnity.

That finding of the Vice-Chancellor was that they
held the property in trust for Heald, and they, by con-
veying to the R. R. Co., were guilty of a fraud m
Heald, as well as an attempted evasion of the judg-
ment of the Court of Chancery.

In spirit, if not in the letter, their conduct was a

contempt of the Court.

They also committed a fraud on Henninger, whose
suit had been commenced, as they well knew, claiming
the benefit of the decision in Heald’s suit against them

They speculated on the chances of defeating Hen-
ninger, having secured about $17,000 more than their
decree and a bond of indemnity also against his claim.

And with no further interest in the matter they con-
sented to the dismissal of Heald’s suit in April, 1892
Why ? They received no benefit or protection by the

dismissal.

What motive could have induced such consent ex-
cept that the dismissal might (as they now claim it
does) embarrass if not defeat any further prosecu-

tion by Henninger of his claim.

They knew that in the supplemental bill (p. 8) it was
charged that the omission to file a decree in Heald s
suit against them was by reason of some agreement
or understanding between them for the purpose of
prejudicing, hindering and if possible defeating Hen-
ninger in his effort to enforce his claim to the proper }*

They knew, their counsel certainly did, and they are
presumed to have known that the decree of April
1892, dismissing the supplemental bill for want o

[

— ey e
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m parties did not prevent a new bill being filed bringing
min the parties.

They did not wait even a reasonable time to see
m whether such new bill would be filed, but on the 22d
mof April, applied to the Chancellor, who knew nothing
mof the previous proceedings, and procured his order
mdismissing the case of Heald v. Jardine by consent of
mthe parties.

I That order was made on the 15th April and on the
| M Gordon Chambers conveyed that part of the land
mwhich had been conveyed to him by Thomas Jardine
m(Exhibit H. 18, p. 278) to Canda.

I Onthe 26th April, 1892, Heald also conveyed such
ititle as he was supposed to have in that tract to Canda

mfor $10,000, which was paid to Mr. Savage, his counsel
m{Exhibit H. 17, p. 278).

Under this statement of the facts, especially taken
in connection with the claim that the order of dis-
missal is a bar 10 this suit, can there be any doubt as
I the truth of the charge that that order of dismissal
prasco usive and ought not to be permitted to inter-

[suit nany " ~ the prosecution of Henninger’s

L f “7 u Saidthat We °TR2ht to ba™ filed a bill to

dismCd w m ~ & %™ Called>the decree of
petition nr ku. T d nOt make anj SUch aPplication by
[suit. 1 °f review as we were not parties to the

an’asked A ?2 “ °riginal bili for that PurPose
strained firm  ~feald and tiie Jardines should be re-

. N o
Ilt%%gssgg as a bar tgﬂt}lﬁg Saui%l.efense in this suit—if

Naretha?anv” T °? biU that counsel was not

blllwasprenarnd ba een made when the
A prepared, but the bill (p 9, 1ine 38) chargeg
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that “ the adjudication establishing such right o
redemption in favor of said Heald -was an adjudication
to all intents and purposes in favor of your orator
William E. Henninger, and if necessary for his pro
tection this Honorable Court will compel said Heald
to have a decree in conformity to said decision placed
on file or will, permit your orator to have said decree
drawn and filed.”

1 submit therefore that as all the parties to be affect-
ed or who have a right to be heard are before the Court
such relief can be given as could have been obtained By
a separate original bill which could only have asked
that if such order of dismissal stands in the way of
complainant’s recovery, the use of it by the defendants

for such purpose shall be restrained.

Jones v. Fayerweather, 1 Dick., 251.

The Court of Equity never permits mere mattersof
practice to interfere with its doing equity and jus-
tice, and especially in matters of fraud it will disregard
mere technicalities and artificial rules in order that it

may reach the real merit of the case.

It matters not that there is no special prayer for
relief against the order or decree of dismissal—the
general prayer is sufficient. No other prayer could
have been made inasmuch as it was not then known

that the order had been made. If necessary the Court
will permit a special prayer for relief against the or er

to be made.
As against the Jardines, therefore, complainants arel
entitled to relief and the order of dismissal was erron 1

eons.
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ITI.

The Port Reading R. R. Co., Chambers aud Canda,
can occupy no better position than their grantors
(the Jardines, for the evidence does not show them to
have been bona fide purchasers without notice. yC

| The R. R. Company and Chambers for it took their
(title May 12, 1892, with full knowledge of Heald’s
[suit against the Jardines, and agreed to indemnify the
I Jardines against Heald’s claim.

[ Their agreement declares, p. 262 Exh. E. 14, that
[ “the conveyances are made subject to the result and
| “final determination of the litigation in the said suit
[ “of said Heald against said Jardines.”

I And they further agree to indemnify the Jardines
[ “against any and all other suit and suits in law or
[ “in equity now pending, or which may7hereafter be
[ “brought against them or either of them by whomso-
B“ever instituted, for or by reason of or arising out of
| “any alleged right of said Heald, or the right of any
[ “one claiming under him in any way or claiming his
I dlleged rights on any ground to redeem the said mort-
I guyedpremises so conveyed as aforesaid.”

K They also admit in their answer, p. 55, that w they
IJinew when they took their conveyances, that the

I opinion of the Court upon the hearing of said suit (i, e.,
I of Heald v. Jardines) had been filed.”

I tod? kQew then that they were purchasing a title
I* ¢ wasin litigation. They purchased pendente lite
1 ®t e strictest sense of the term.” They knew more-
I Weald’s claim to redeem had been affirmed
my eGourt. At the time of the conveyance Hen-

I anCf A “Neen (11 “or more than a month,
| 1"ey n°t have actual notice of it, it was be-
I ey willfully closed their eyes. The language

\
*icy ' A w

e 0\

jwvn/\ ril

TyPt-

vdvwd



44

of their agreement substantially admits that they had
heard of some other claim than Heald’s.

They knew then perfectly that they were purchasing
an imperfect title, and, as the Court said in Sergeant u
Ingersoll, 7 Barr., 340, the principle is rudimentary
that he who purchases such a title must stand or fall by
the case of his vendor.

They were bound to know that by virtue of the de-
cision in favor of Heald, the Jardines were declared to
hold the title in trust for him or for any one entitled
to claim the benefit of that adjudication.

There can be no pretence that they were bona fide
purchasers without notice or that, as the learned Vice-
Chancellor says, the Jardines from whom they pur-
chased were bona fide purchasers.

The bill was therefore erroneously dismissed as to
them.

IV.

It is unnecessary to say anything as to Canda’s
claim as his conveyance from Chambers was not made
until April 19, 1892 (Exh. H. 18, p. 278).

The agreement between Heald and Hanghian, dated
November 20, 1890, cannot avail him, if for no other
reason because it recognizes the fact that Heal s
supposed title depended on its being established y
a decree in his favor in his Suit against Jardines (H. 13

p. 275).
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V.

What, then, is the measure of relief to which com-
plainants are entitled ?

As to all the defendants, except Heald, we claim a
right to redeem the property of which we were de-
prived by fraud, by paying the amount of the decree
of foreclosure of the Jardines, which was assigned to
thePort E. E. Company.

As to the Jardines, certainly that would be the rule
if they still held the title, in accordance with the deci-
sionof the Yice”Chancellor in the suit of Heald against
them

Kintner v. Blair, 4 Hals. Ch., 485.
Melick v. Creamer, 10 C. E. Gr., 429.
Judgev. Eeese etal., 9 0. E. Gr., 387.

But as they have parted with the title to the Port

B R Co., who took title with notice, they (the Jar-

dines) must account for what they received, and the
Railroad Company must surrender the property, or if
it has been so improved, or become so necessary to it
astomake a surrender inequitable, it must account for
its value at certainly not a lower valuation than it
agreed to pay for it. a

Any other rule would permit the parties to profit
y their fraudulent venture, which would be in direct
i*10,don M, tee principles on which equity deals with
constructive frauds.
I The relief, as this Court has said, is not intended to
eremedial, but to be preventive of such frauds, and
Im SafetV and interests of society, and is
g unded on public policy, and the Courts will noi;
11pmPrSL 61 Ale (fuesti°n of how far and how much

No; r Was damaf ed by tee fraud of Heald.
iquestion® wu*°UFt an” raeans °T determining that

tisdonl *+  1° can.say teat but for the fraud prac-
im, y which he was induced to convey his

A%

w k V[t
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property to Dupuy he would have continued to hold i,
and either raised sufficient money to have paid the Jar-
idnes’ mortgage,or that he could have made with them
as favorable an agreement as Heald made.

The decree was not procured until May, 1890, and
the sale Was not till July, 1890.

Nor should there be any sympathy for either the
Tardines or the Railroad Company. The Jardines, by
refusing to perform the agreement with Heald, com
mitted a fraud on him, and by selling the property to
the Railroad Company, knowing of Henninger’sdam
and so attempting to evade the decision in Heald’s favor
and to embarrass Henninger in his suit have shown
themselves no more entitled to profit by their conduct
than Heald was to profit by his fraud.

Manifestly, the conveyance to'the Railroad Com
pany tended greatly to embarrass Henninger and to
compel him to carry on his suit not alone against
Heald,or even against Heald and the Jardines, but also
against an incorporated company, besides giving the
Jardines a strong, inducement to contest Henninger s
claim by payment to them of $22,000.

I submitHaat on every principle, and by every ruie
of equity3heéh of said parties should be held to a strict
accountjjmd that neither should be permitted to pro t
by their fraud.

THEO. LITTLE,
Counsel for Complainants.
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IN CHANCERY OF NEW JERSEY.

To the Honorable Alexander T. McGill, Chancellor
of the State of New Jersey:

Humbly complaining shows unto your Honor vour
orator, Charles E. Heald, of the City, County"and
State of New York.

| 1 That about the fourteenth day of June last your
“orator became the purchaser and owner of certain
lands and premises in the Township of Woodbridge,
founty of Middlesex, and State of New Jersey, which
;Were then and there conveyed to'him by Abraham B.
Dupuy, by deed in your orator’s possession, and ready
to be produced and proved, and which premises are de-
scribed as follows:

1 All those tracts and parcels of land and premises,
hereinafter particularly described, situate, lying, and
pemg in the Township of Woodbridge, in the County
r Milddlesex, and State of New Jersey, viz. :

First Tract.—Being a tract of wupland bounded
ormer y southerly by the road leading to Blazing Star
Landing northeasterly by land formerly of Jacob F.
Cﬁpg)”" lw land formerly of

o o /0‘[3, o of Nathan Bunn,
Laid ft» ~ ~ ,and nortllwesterly by land formerly of
pwwrtT’p n /outh'reste,1y |,y the Mootey Kinsey
oiles n“ainm£ eighty-nine acres of land, more
labored«!*~ “Sand reservin8 from and out of the

twenty-°ne_acres- mqre - le->

TAyahemR m~ “ nveyed" H Benjamin Shotweil to

a 10t °f Salt meadow m
orless Bounds ° ‘ontaining eighteen acres, more

L £ J T ”?d so"therly hj the Sound in part,

10

20

westerly, westerly, northwesterly and 40
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northerly by Hog Hill Creek, easterly by meadow
formerly, belonging to Job Thorp, deceased, and after-
wards to Mootey Kinsey, and being the same premises
conveyed by William McCoy and wife to Anson B
Moore on August 3d, 1886.

Together with all and singular the rights, liberties,
privileges, hereditaments and appurtenances thereunto
belonging or in any wise appertaining.

2. That at that time said premises were subject to a
mortgage securing the principal sum of five thousand
dollars and interest, held by Thomas Jardine, Yreeland
Jardine and Margaret Jardine, of the City of Rah-
way, County of Union, and State of New dJersey,
which mortgage was then under process of foreclosure
on bill of complaint filed by said mortgagees against
Anson B. Moore and wife and others in this Court.

3. That under decree in said suit of foreclosure and
the proceedings ta which this complaint prays refer-
ence, said premises were advertised for sale by Peter
W . rick, Sheriff of the County of Middlesex, to be
had on Wednesday, the sixteenth day of July, one
thousand eight hundred and ninety, at two o’clock
P. M., at the Sheriff’s office at the City of New Bruns-

wick.

4. That your orator was desirous of saving said
premises and his title thereto, and that needing time
for that purpose and expecting to be away on other
business on the day of the sale he instructed his at
torney, Edward S. Savage, to attend said Sheri s
sale, and procure .the usual adjournment of four wee s.
That in pursuance of such instructions your orators
attorney, Edward S. Savage, attended at the time an
place of said sale to ask for the adjournment, vo
orator being then absent from the City an ae
unable to attend for himself, and at the same time *
place your orator’s said attorney met the sai n
Jardine and Vreeland Jardine, complainants, an
Thomas H. Shafer, their solicitor, in said forec



and requested of them and of the Sheriff an adjourn -
raert of four weeks of the said sale ; that thereupon
said complainants, both personally and by their said
solicitor, urged that your orator’s attorney should not
put them to the expense and trouble of going to New
Brunswick again, and specially because of the illness
of said Thomas II. Shafer, and requested that said
sale should go on and that your orator’s attorney
should not bid thereon, but allow them to purchase at
aless amount than the decree, offering in consideration
thereof that they as purchasers would at any time with-
inthirty days of the date of said sale give him, said
Savage, the privilege of taking a deed of said premises
for and convey the same to your orator for the amount
due on said mortgage and decree and interest and ex-
pases of sale.  And your orator shows that in consid-
eration of said offer and of the state of health of said
solicitor of complainants, your orator’s said attorney
agreed with the said complainants that they might pro-
ceed with said sale; they agreeing on their part that
atany time, within thirty days therefrom, your orator
should have the right to ask them for a conveyance of
sad premises upon paying the amount due upon said
mortgage with interest and expenses of said sale. And
yourorator shows that his said attorney then began to
write out such said agreement, whereupon said com-
P nants, both personally and by their said solicitor,
stopped his doing so, and represented to him that the
matter was thoroughly understood ; that any written
agreement was unnecessary; that their word was as good
?..drk°n(*- Thereupon, on said assurance, and on the
m etween the parties, and in consideration of said

I etentf°r said deed, your orator’s said attorney

j W sale to proceed, and waived his request
ana journment, and made no bid upon the same,

Wﬂﬁﬁ’mes e striick off to Thomas
mortgagees and in trust
DLNQm @r tbe Pour thousand dollars, in

the saidd@VvI' Wh*°b sa’e the Sheriff hath executed unto
ornas Jardine a deed conveying said prem-
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ises, which deed is now recorded in the Clerk’s office
of Middlesex, and to which your orator prays refer-
ence. And your orator shows that shortly after the
said sale your orator was informed by his attorney that
he had made arrangement by which your orator had
the right to purchase as aforesaid within thirty days
on payment of the decree and interest and costs.

5. And your orator further shows unto your Honor
that said agreement or option does not expire until the
fifteenth day of August, eighteen hundred and ninety,
and that although said complainants in said former
suit and their solicitors have always admitted the
making of said agreement, nevertheless, about the
thirteenth day of August, one thousand eight hundred
and ninety, your orator received information that they
did not intend to carry out the same or to deliver the
deed, and thereupon, at a meeting had between your
orator and the said Thomas Jardine and Yreeland Jar-
dine in the office of said Thomas H. Shafer their counsel
(the said Margaret Jardine being in Europe), your
orator tendered to the said Thomas Jardine and Yreeland
Jardine the sum of five thousand eight hundred and
twknty-three dollars and twent)7five cents, being the
amount of the decree, Sheriff’s fees, and interests an
costs of sale, said tender being made in actual cash in
legal tender notes of the United States, which ten er
was then and there admitted to be made in proper
form and for the proper amount, but was refus

6. And your orator further shows unto your Honor
that the said Thomas and Yreeland Jardine claim a
they are not bound by the said agreement, an u
refuse to carry out the said agreemen” or ma
veyance of the said premises.

7. And your orator further shows unto nes

and expressly charges that the actions o sa
and Yreeland dardine are a fraud
by means of said agreement and the ht

and assurance that your orator s o
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to purchase of said .property as aforesaid ; that they
areattempting to take from your orator his property
and said lands, and to deprive him thereof by fraud
and misrepresentation ; and your orator shows that
until immediately before filing this bill and until the
13thday of August, 1890, he supposed that a good
and valid agreement in writing had been entered into,
or else he would immediately have applied to set aside
said sale.

10
8 And your orator shows and charges that he is en-

titled to have said agreement specifically performed and
have said premises conveyed to him upon payment of
the said sum of money so tendered by him to the said
Thomas Jardine, which payment he holds himself
ready to make, or else that he is entitled to have said
sdle and the deed thereon made to the said Thomas
Jardine set aside as obtained by fraud and misrepre-
sentation.

In tender consideration whereof and for as much as gQ
your orator is without remedy at and for the strict
rdles of common law, but only in this Court, to the end
therefore the said Thomas Jardine, Vreeland Jardine
and Margaret Jardine, who are the defendants in
this suit, may answer the premises as fully and com-
pletely as if the same were repeated, and they thereto
respectively interrogated, and that it may be decreed
that said agreement be carried into effect, and that
s"d premises be conveyed unto your orator by the said
Thomas Jardipe, from and clear of all incumbrance
upon the payment of said sum of money as aforesaid,
arelse that it may be decreed that said sale was ob-
tained by fraud and that the said sale and thé deed
thereof may be set aside, and that your orator may
have leave to redeem said premises from said
mortgage by payment of said mortgage and the
interest *thereon, and the costs of said suit, and
t atthe defendant may be enjoined from conveying
ad incumbering said premises, and that your orator
may have such other and further relief as to your
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Honor may seem meet and may be agreeable to equity
and good conscience.

May it please your Honor, the premises considered,
to grant unto your orator the State’s most gracious
writ of subpoena issuing out of and under the seal of
this Honorable Court to be directed to the said de-
fendants respectively and commanding said defendants
on a certain day and under a certain penalty, to appear
before your Honor in this Honorable Court, then and
there to answer the premises, and to stand to, abide
by and perform such order and decree as to your
Honor shall seem meet and shall be agreeable to equity
and good conscience.

CORTLANDT & WAYNE PARKER,
Solicitors of Complainants.
R. WAYNE PARKER,
Of Counsel.

IN CHANCERY OF NEW JERSEY.

Between Charles E. Heald,
Complainant, On Bill, &c.

AND
Yy
Thomas Jardine, Yreeland Jdardine Answer
& Margaret E. Jardine,

Defendants.

The joint ard several answer of Thomas Jardine,
Yreeland Jardine and Margaret E. Jardine, the defend-
ants to the bill of complaint of Charles E. Heald, com
plainant. These defendants for answer unto so muc
and such parts of the complainant’s bill of comp am
as these defendants are advised is material Or necessary

for them to make answer unto, answer and say.

1. They know not, and have not been informed save
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by the complainant’s bill of complaint that complain-
ant became the purchaser of the lands and premises in
the first clause of said bill of complaint particularly
described by deed from one Abraham B. Dupuy in the
said clause of said bill of complaint mentioned.

2 And these defendants further answering sav,
that it is true that said premises were at the time in
said bill of complaint named encumbered by a mort-
gage made by one Anson B. Moore to secure the pay-
raert to these defendants of the principal sum of five
thousand dollars and interest thereon, and that said
mortgage was then under foreclosure on bill of com-
plaint filed in this Court by these defendants against
said Anson B. Moore and dJulia J., his wife, and one
William B. Henninger and Lizzie his wife.

3. And these defendants further answering say, it is
tree that under the decree in said suit and the writ of
Fiert Facias issued thereon said premises were adver-
tisedto be sold by the Sheriff of the County of Mid-
dlesex, on Wednesday, the sixteenth day of July last,
at the Sheriff’s office in the City of New Brunswick.

k And these defendants, Thomas Jardine and Tree-
land Jardine, further answering say, that a short time
prior to the sale of said mortgaged premises by the

Sheriff>and about the first week in July last,
omas H. Shafer, then solicitor, informed them that
ward S. Savage had requested him to consent to the

sa’dl Preinises in parcel, that he said Savage de- 3Q
sred on behalf of a client, to have the Salt Meadow,

s mortgage described, sold by itself, and in case

1 not bring enough to satisfy the decree, interest
~eD t0 Se upland; that defendants de-

@aH O.accedet® said request, and instructed their
sd¢ dor so mform said Savage, that thereupon
joumma?e “e<dared his intention to ask for an ad-
amad ei+° Sa Sa%e’ “or purpose of obtaining
mnarH Tu*1 ~Mancedor for the sale of said lands

> that their said solicitor informed them that 40
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said Savage would ask for an adjournment of said sale
for the purpose of obtaining said order, and at the same
time further informed them that the Sheriff had power
under the Statute, to grant two adjournments not to
exceed four weeks each, and would without doubt ad-
journ said sale at Mr. Savage’s request, but these
defendants deny that they or either of them had
any notice or knowledge of any right in, or title
to, said premises or any part thereof by sad
complainant, or that he pretended to have,
or claim any title thereto, or interest therein,
nor did they or either of them know at that time who
the client of said Savage was, neither had it been made
known to them, or either of them, that said complain-
ant had any claims or title to said premises, either by
deed of conveyance, mortgages or otherwise, till shortly
before the time of the filing of the bill of complaint in
this cause.

mAnd these defendants, further answering, say, it is
true that said Savage attended at the time and place of
said sale, as they believed for the purpose of asking for
an adjournment of said sale for four weeks, asthey had
been advised by their solicitor he intended to do, and
believing that an adjournment of said sale would be
granted, these defendants did not intend to oppose the
same; that these defendants, Thomas Jardine and
Vreeland Jardine, with their said solicitor, went to
New Brunswick on the day of sale and found said
Savage already at the Sheriff’s office, but they had no
conversation whatever with him in relation to said
property or the sale thereof, until a few minutes be
fore said sale, when they were informed though their
solicitor, who came outside the railing running across
the Sheriff’s office, that said Savage had proposed that
if these defendants would agree to convey to him said
premises, at any time within thirty days from an
after the date of said sale, provided he, said Savage,
paid to these defendants the amount of their decree,
with interest and the costs of suit and the expenses o
said sale; then he said Savage would not request an
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adjournment, but said sale should or might take place
at that time ; that these defendants thereupon went
within said inclosure where said Savage was sitting,
when he said Savage made the said proposition to
them which they then and there accepted, whereupon
their solicitor, the said Thomas H. Shafer, said to said
Savage, “ You better put your proposition in writing
and have the boys (referring to these defendants) sign
it” ; said Savage replied, “ It is not necessary, the
matter is understood, their word is as good as their
bondthese defendants deny that said Savage re-
quested of them or either of them, or their said solici-
tor, orof the said Sheriff, any adjournmentof four weeks
of said sale; they further deny that they or either of
them personally, or by their said solicitor, urged that
said Savage should not put them to the trouble or ex-
pense of going to New Brunswick again, or urged that
beshould not ask an adjournment because of the ill-
nessof the said Thomas H. Shafer; they deny that
they requested that said sale should go on, and that
said Savage should not bid on said sale, but allow these
defendants to purchase at a less amount than their de-
aee, and they aver that no such requests were made
by them or either of them, and that no such conversa-
tions as are alleged in the said fourth clause of said bill
inrelation to said sale and the adjournment thereof
(save and except as hereinbefore set forth, in relation
to the proposal of said Savage to take a conveyance of
the said premises upon the payment of said decree,
ecP>took place or occurred between them or either of
themand said Savage.
And these defendants deny that said Savage began
to write out an agreement of sale, such as is herein-
ore set forth, or any agreement whatever, or that
A defendants or either of them, personally, or by
eir said solicitor, stopped his doing so and represented
im that the matter was thoroughly understood,
t at any agreement was unnecessary, or that their

ad » aS”00<"as *eir bond—on the contrary, they
eac of them aver that whatever was said at that
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time in relation to a written agreement was said by the
solicitor of these defendants, as hereinbefore, stated,
and not by said Savage.

And these defendants, further answering, admit that
said sale did proceed and that said Savage made ro
bid thereon and that said premises were struck off to
this defendant, Thomas Jardine, on behalf of said de-
fendants, and in trust for them for the sum of four
thousand dollars and that said Sheriff hath executed
unto this defendant, Thomas Jardine, a deed conveying
said premises to him and that said deed is recorded in
the Clerk’s Office of Middlesex County as in said hill
of complaint alleged, but these defendants severally
deny that they or either of them or their solicitor
made any request of said Savage that he, said Savage,
should not bid for said premises; on the contrary, they
aver that said Savage was entirely free and at liberty
to bid at said sale if he desired or chose so to do, and
that he wras under no restraint, or in any way pre-
vented from bidding at said sale by reason of any con-
tract, agreement or understanding with these defend-
ants or either of them not to bid therefor.

And these defendants, further answering, say that
they know nothing of any information imparted by
complainant’s attorney to him said complainant shortly
after said sale that an agreement had been made grant-
ing to complainant the right to purchase said premises j
within thirty days on payment of the decree, interest j

and costs, save as informed by said bill of complaint.

5. And these defendants admit that said agreement I
or option would not have expired until the fifteent I
day of August last, save and except for the causeor I
reason hereinafter set forth : and they admit that they I
and their solicitor have always admitted the makingo I
said agreement and that said complainant and hisa I
torney, the said Edward S. Savage, at, or aboutt e
time in said bill mentioned at the office of their soic
tor met these defendants, Thomas Jardine and * *
land Jardine, and that said Savage made a ten er
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j money amounting, as said Savage declared, to the sum

of five thousand eight hundred and twenty-three dol-
lars and twenty-five cents, the amount of the decree,
Sheriff’ s fees, interest and costs of sale; they admit
that said tender was in proper form, but they did not
count said moneys; they admit that they refused to
receive the same.

6.  And these defendants, further answering, say
that they admit that they have refused to carry’-out
said agreement or make conveyance of said premises
to said complainant or to his attorney, because they
and each of them believed and do now believe and in-
sist that they were discharged and released from any

10

and all obligation to carry out said agreement by the
said Edward S. Savage.

And for a further answer to said bill of complaint
these defendants respectively show unto your Honor
that on, or about the fifth day of Angust last, in the
forenoon of that day the said Edward S. Savage met
these defendants, Thomas Jardine and Vreeland Jar-
dng, on Cherry Street, in the City of Rahway, and
said to them that he had seen his client, and that he
would do nothing; that he could not raise the money
to purchase the McCoy farm; that this defendant,
lhomas Jardine, said to said Savage, “ You don’t
think*he will buy?” and that said Savage said,

0 and that it was not worth while to wait

20

any longer in expectation that his said client would
e said premises. that thig defendantj Thomag

me, then said to said Savage that he, said 30
inomas Jardme, was sorry he had not been informed

farm H&r ner’ a chance to sell said
A that morning that two gentlemen met him up the

~and enquired what he said defendant would sell
satneaMKOf”. andhetoldthem he could not sell the

privilege of as Savafe had an option or
vouldnnt  Purc”asing the same which privilege

W ethpeXPlre f°r,® m° dayS’ and that he told i
8? hpenanligs orf sg%d geyntlgl?len, t ergup%n Sg%g n
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Savage asked this defendant what they offered him for
the farm, defendant replied that they enquired his price
for the salt meadow, and that he told them he sup
posed salt meadow was worth five dollars an acre,
they said they would give ten dollars an acre, and be
fore they parted they said they would do better than
that by him, whereupon said Savage said to these de-
fendants that is what they all want, the salt meadow
that is where the money is, you can get two hundred
dollars per acre for it, and don’t you take any less,
and these defendants insist that complainant by hs
attorney then and there waived any and all right or
privilege which he had or could claim under said agree-
ment and thereby released and discharged these de-
fendants from all obligations to said complainant un-
der or by virtue thereof.

And these defendants, further answering, show that
on the seventh day of August last this defendant Vree-
land Jardine went to the City of New York, and there
met one William Renfrew, a dealer in real estate, who
had some knowledge of said McCoy farm, to whom
this defendant made known the fact of the purchase!
of said farm at Sheriff’s sale by said defendant Thomas!
Jardine, and the circumstances attending the said pur I
chase and also the conversation with said Savage on
Cherry street above stated, and of his waiver o I
rights under said agreement and of the value Pac
thereon by said Savage, that said Renfrew o er®
purchase said farm, and that this defendant, re

upon what said Savage had said in said con versa
Cherry street and of his positive assurance a 1
client would not buy said farm, sold said farm an
William Renfrew, and then and there enUS3re A
agreement for the sale thereof to sai e oriidJ
gave to him a memorandum in writing sign I
defendant for the sale thereof, and this de end ’inJ
ther answering, says he would not av® t0 «*dj
any agreement for the sale of sai Pr A that
Renfrew, had he not truly and honesty oblig J

these defendants were fully released fr
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tions under said agreement, and tliat said Savage in-
tended in good faith to waive all claims under said
agreement. At

And these defendants, further, answering, show that
they were not acquainted with said complainant, that
these defendants Yreeland Jardine and Mafgaret Jar-
dine had never seen said complainant at the time of
said sale to said Renfrew to their recollection, and this
defendant Thomas Jardine had seen him but once some
six to nine months since, and then for a few minutes
only while waiting for the cars at the railroad station
at Rahway.

And these defendants has never had disclosed to
them or either of them the name of his client, the said
complainant, prior to the time of said conversation on
Cherry street, and that all their negotiations and inter-
views in relation to said farm and the sale thereof
prior to that time had been with said Savage and
never with the complainant, and they were entirely
ignorant of any claim or interest that said complainant
had or pretended to have in or to said farm, or any
part thereof they knew no one in said negotiations but
said Savage.

And these defendants Thomas Jardine and Yreeland
Jardine, further answering each for himself denies that
their actions, or the action of either of them are a
fraud upon the complainant, they aver that they made
1o agreement, representations or gave any assurance
except as in this answer set forth, and which they and
each of them did not intend in good faith to perform,
and would have performed at any time prior to the
said fifteenth day of August last, upon the payment of
said decree, interest and costs to them by said Savage

ad not said Savage as they insist he did waive the
privilege to purchase said farm under said agreement
and thereby released them from all obligations to per-
form said agreement on their part.

nd these defendants, further answering, deny that
ey or either of them are attempting to take from

to
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belonging to him, or to deprive him thereof by fraud
or misrepresentation, and they and each of them ex-
pressly deny that they or either of them have practised
any fraud upon or made any misrepresentations what-
ever to said complainant. ,

7. And these defendants further answering deny

that said lands and premises at the time of sad
Sheriff’s sale were worth more than the amount of
their decree, interest and costs, that their bid of four
thousand dollars therefor was the only bid made at
said sale, that they would have bid up to the amount
of their claim had it become necessary to do so, but
they would not have bid beyond the amount of said
claim, and so far as they know, there was no reason
why complainant or his said attorney should not have
bid more for said lands, if he had seen proper so
to do, but these defendants deny that said premises
were at the time of said sale worth over ten thousand
dollars, or that said sale was for an inadequate price
on the contrary, these defendants show that they en-
deavored to dispose of their said claim about the time
of or shortly before said sale to persons who lived inthe
neighborhood of said lands, and who knew the value
thereof for the amount of their said claim, but they
were unable to sell the same unless they would consent
to sacrifice a large sum from the amount due thereon,
and these defendant” were informed and believe it to
be true that said lands were worth no more than the
amount of their said decree, and they further show ,
that no person from the neighborhood of said lands
were present at said sale.

And these defendants, further answering, insist that
if this complainant ever had any claim in equity to re
deem said premises under said agreement that he vo-
untarily waived said claim and surrendered all rig ts j
under said agreement for the reasons hereinbe ore I
stated. .

And these defendants further say that by an 1
the State of New Jersey entitled “ An Act or e|
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prevention of frauds and perjuries it is among other
things enacted that no action shall be brought upon
any contract or sale of lands, tenements or heredita-
ments, or any interest in or concerning them unless
the agreement upon which action shall be brought or
some memorandum or note in writing should be signed
by the party to bhe charged therewith, or some other
person thereunto by him or her lawfully authorized, ”
and these defendants insist that said agreement is void
asagainst them and insist upon the said statute and
claim the same bhenefit as if they had pleaded the
same.

All which matters and things these defendants are
ready to aver, maintain and prove as this Honorable
Court shall directand humbly pray to be hence dismissed
with their reasonable costs and charges in this behalf
most wrongfully sustained.

SHAFER & DURAND,
Solicitors, &c., of Defendants.

Ngw Jersey, )
Union County, j ss*:

Thomas Jardine, Yreeland Jardine and Margaret
. Jardine, being duly sworn according to law upon
heir caths say, that they are the defendants named
in the foregoing answer and that the matters and
nings therein contained are true as far as they
date to their own acts, and so far as they relate

eacts of others, they believe them to be true.

THOMAS JARDINE,
YREELAND JARDINE,
anJ .1 . MARGARET E. JARDINE.

H. R. Lindsay,
Master in Chancery,
of N. J.
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IN CHANCERY OF NEW JERSEY.

Between Charles E. Heald,

Complainant,

AND
On Bill, &,

10 Thomas Jardine, Vreeland dJardine

20

30

40

and Margaret E. Jardine,

Defendants.

By consent of the parties to the above cause, it is
on this twenty-second day of April, one thousand
eight hundred and ninety-two, on motion of Cortlandt
and Wayne Parker, solicitors, and of counsel with the
complainant, by Alexander T. McGill, Chancellor of
the State of New dJersey, ordered that the bill of
complaint in this cause be and the same is hereby dis-

missed without costs.
ALEX. T. McGILL,
C.

The parties consent thereto.
Cortlandt & Wayne Parker,
Solicitors of Complainant,

Shafer & Durand,
Solicitors of all Defendants.
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IN CHANCERY OF NEW JERSEY.

To the Honorable A lexander T, MG ill, Chancellor
of the State of New Jersey :

I Hunbly complaining shovveth unto your Honor,
yor orator, William R. Henninger, of Allentown, in
the State of Pennsylvania :

I .. That in the month of November, in the year of
o Lord one thousand eight hundred and eighty-nine,
ad prior thereto, your orator was the owner in fee
pnple of a certain farm, situate in the Township of
Woodbridge, in the County of Middlesex, in the State
lof New Jersey, known as the McCoy farm, and de-
Isonibed as follows:

I The first tract being a tract of upland, bounded
southedy by the road leading to Blazing Star Land-
lirg northeasterly by land formerly of Jacob F. Ran
ddph northwesterly partly by land formerly of John
[Ng and partly by land formerly of Nathan Bunn,
southwesterly and northwesterly by land formerly of
Isdd B, and southwesterly by land of Mootey Kin-
s, oontaining eighty-nine acres of land more or less,
eogting out of the same twenty-one acres formerly
Md ad conveyed by Benjamin Shotwell to Abraham
*Mller, by deed dated on or about August 14, 1856,
recorded in the record of deeds of Middlesex
ICGhurty, m Book 72, page 268, &c.
I Thesecond tract, being a lot of Salt Meadow in
I Um arshy containing eighteen acres more or
landed southerly by the Sound in part, southerly,
1"hwesterly, westerly, northwesterly and northerly

L, f 1 Creek’ easterly by meadow formerly
[[MpIi.. ob Thorp,now deceased,and afterward to
Ibvwin T /’ and beinf tke same premises conveyed

C issf wylald Wife (v« AnSOn ~ Moore in
geeof Wt Whlceb said farm was subject to a mort-

AVrirnH TH'nd dOllars’ held b Thomas Jardine
reeland Jardine and Margaret 31751 Jardine.
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.. And your orator not being a resident of the Sae
of New Jersey, was desirous of disposing of said M-
Coy farm, and for that purpose employed one Jussh
Taylor, a real estate agent or broker, residingin the
City of Brooklyn, but carrying on his business ntle
City of New York, and subsequently said Taylor, at-
ing as your orator’s agent, brought the matter tothe
notice of one Charles E. Heald, who, as your oo,
has since learned, was also a real estate agent or hidker
in the City of New York, who then professed to act &
the agent of one Abraham B. Dupuv, of the Gty d
Brooklyn, and whom said Heald represented to be tre
owner of a farm known as the Blanchard Place, situj
ated in Middle Smithfield Township, in the County of]
Monroe, in the State of Pennsylvania, which he wished
to dispose of, and which was subject, as said Heald
represented to your orator to a mortgageof threethou
sand dollars, bearing interest at the rate of five perl
cent, per annum.

3. That said Heald acting professedly as the agatl
of said Dupuy, proposed to exchange said Blanchard!
farm for your orator’s McCoy farm, and after various!
efforts and considerable negotiations between sad
Taylor, as your orator’s agent, and said Heald, asI
the agent, as he alleged, of said Dupuy, your aa-1
tor was induced to enter into a written agreement®
with said Heald, as such agent, on the sixteenth!
day of November, A. D. 1889, by which your!
orator agreed to convey unto said Abraham
Dupuy, or his assigns, by warranty deed the said Ve ¢ j
farm free from all incumbrances except the aforesaid!
mortgage iaeld by Thomas Jardine and others for
thousand dollars and the interest thereon together
such taxes as might be a lien on said farm an topa m
also the sum of three hundred dollars in fifteen YI
and the further sum of one hundred dollars id o
months, and the said Heald as agent of sa AT
agreed to deliver to your orator a warranty ee ]
the Blanchard place free from all incumbrance
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anortgage thereon of three thousand dollars and in-
terest at five per cent, from the first of November, A.
ID. 1889 together with such taxes as might be a lien
Im sad farm,

I .. That your orator never saw said Dupuy in refer-
ence to said exchange, but on the said sixteenth day of
iNovenber when said contract was signed your orator
|gwe tosaid Heald his promissory note of fifteen days
Iforthe three hundred dollars which was to be paid in
[cash and said note was afterwards paid ; that he also
[eave to said Heald at the same time his promissory
[ote for the one hundred dollars payable at four
Imonths from date to the order of said Taylor as pro-
vided insaid agreement, and in the month of December
medelivered through his agent said Joseph Taylor a
mvarrarty deed for said McCoy farm made to said Du-
ipuyto said Heald as his agent and received a deed exe-
cuted by said Dupuy for the Blanchard farm ; that be-
Ifresaid agreement was so executed by the said deeds
sespectively said Heald made a further claim on your
Tatar of sixty-six dollars for the rent of the McCoy
Ifamn until the succeeding April which rent had been
mudtoyour orator and your orator paid said claim; that
hour orator’'s deed was made subiect to the aforesaid
I ardire mortgage for five thousand dollars as the
Tagreenmert specified, and the deed of said Dupuy was
pa esubject to the mortgage on the Blanchard place
[ lee~Ousand dollars, as provided in the agree-
pent, utyour orator found afterwards, much to his

C ? ;1 thatSaid mort&age was really thirty-six hun-
I dollars and bore interest at six per cent., instead

I hveas the agreement stated.

IbanJat ad “me said negotiations were
treLCan?{ On y° Ur orator never saw said Dupuy, but
tobejw!? > argained said Heald who professed

svarn * PUFSagent>and said Taylor acted only
mthenart ° pSagen” w”i0” relation to your orator
o sai Taylor said Heald fully understood;
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that, as your orator’s agent, your orator relied iraj
plicitly on said Taylor’s representations and acted anl
them in entire confidence, not for a moment suspecting!
that there was any understanding or agreement he.
tween said Taylor and said Heald by which saidTaydJ
lor was to be in any way interested in the transfer of
the said McCoy farm to said Dupuy, or that said Tay-
lor had any interest in the matter beyond his lawnful I
commissions for negotiating the sale, and your aratorl
1o has, much to his surprise, but recently learned that ini
a short time after the completion of said exchange by
the delivery of the deeds, said Dupuy conveyed the
McCoy farm to said Healdfor the nominal consideration
of one dollar, and he now believes and charges that
said Dupuy, in fact, held the title to said Banchard
farm in some way”in trust for or for the benefit of sad
Heald, and your orator has been yet more surprised to
learn, as he very recently has, that in fat
there was at and during the negotiations for
-0 sald exchange a distinct understanding and agreement
between said Heald and said Taylor, that after your
orator should convey said McCoy farm to said Dupuy,
the same should be resold, if possible by the joint ef
forts of said Heald & Taylor and the proceeds of such
sale over and above paying the Jardine mortgage, taxes
and necessary expenses attending such sale should be
equally divided between them, and that in fact the!
money paid by your orator on said exchange "ag
wholly or partly divided between them immediately!
30 after the exchange was completed, and no part thereo .
was paid to said Dupuy as your orator has reason toj

believe and distinctly charges.

6. That the procuring from your orator of the con.
veyances of the said McCoy farm to said
through him to said Heald, through the agencyo * 1
Taylor under the circumstances and on. the .¢rcen
between said Heald and said Taylor as
stated was a fraud upon your orator and jus } e I
40 your orator to have said conveyance rescin
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require said Heald to reconvey the same to your orator
subject to the said Jardine mortgage of five thousand
dollars, but free from any other incumbrance what-
soever, placed thereon by said Heald, or in case said
mortgage has been paid on the payment by your orator
of that amount less the sum paid by your orator on
sid exchange and on the reconveyance to said Heald
of the said Blanchard place by your orator subject to
the mortgage of thirty-six hundred dollars, which re-
conveyance your orator tenders himself ready and will-
g to make and that your orator may have such fur-
ther or other relief in the premises as the nature of the
caemay require and as shall be agreeable to equity
and good conscience. !

In tender consideration whereof and for as much as
your orator is without remedy by the sirict rules of the
common law to the end that the said Charles E. Heald
may answer the premises as fully and completely as if
the sanme were here again repeated and he thereto in-
terrogated, and that said Charles E. Heald may be de-
creed to have procured the title to said McCoy farm
fromyour orator by fraud, and the conveyance thereof
by your orator may be rescinded and the said Charles
E Heald may be further decreed to convey the said
McCoy farm to your orator subject to the said mort-
gage of five thousand dollars, or if the same has been
paid, on the payment to him by your orator of the sum
o five thousand dollars, less the amount paid by your
arator on the delivery of the deed to said Dupuy, and
mthe conveyance to him by your orator of the said

arc ard place, subject to a mortgage of thirty-six
hundred dollars.

May it ple*e yOUr Honor, the premises considered,

grant unto your orator not only the State’s writ of

oo 'nSSUng °Ut of and under the seal of this
court’ to be directed to the said Charles E.

ay from conveying or disposing in

i y way of said McCoy farm, or in any wav incumber-

afid brt also the State’s writ of subpoena is-

o
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Court to be directed to said Charles E. Heald, com-
manding him by a certain day, and under a certain
penalty therein to be expressed, to be and appear be-
fore your Honor in this Honorable Court, then and
there to answer all and singular the said premises and
to stand to, abide by and perform such order and de-
cree therein as to your Honor shall seem meet and
shall be agreeable to equity and good conscience.

And your orator, as in duty bound, will ever pray,
&ec.,

THEO. LITTLE,
Sol. for and of Counsel with Complainant.

State of Pennsylvania,

County of Lehigh.

"William R. Henninoer, the complainant in the
foregoing bill of complaint, being duly sworn according
to law, on his oath saith that he is a resident of Allen-
town, in the State of Pennsylvania, and resided there
in November, A. D. 1889 ; that he then owned in fee
simple a farm known as the McCoy farm, situatein the
Township of Woodbridge, in the County of Middlesex,
in the State of New Jersey, which was subject to a
mortgage of five thousand dollars, as stated in
bill; that, being desirous of selling said farm, he em
ployed Josiah Taylor, a real estate agent, doing busi-
ness in New York City, for that purpose, who insom
way brought the matter to the notice of 0“e Cha™* '
Heald of said city, also areal estateagen ,w P
fessed to be the agent of one Abraham =+ P?
the City of Brooklyn, and who, as such Proie®
proposed to exchange a farm of which said PdJ #
title, which was known as the.®la“ h%, * ship in
was situated in Middle Southfield To»
the County of Monroe, in the State>of 8)
which, as he said, was inoumbered y *
of three thousand dollars, that through the agncy
said Taylor an agreement was effectedIfo the excba

of this deponent’s farm for said Dup J * eiecuted
said bill of complaint, and the
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and delivered as in said bill stated, this deponent pay-
ing at the time three hundred and thirty-six dollars
and giving his note for one hundred dollars ; that after
receiving his deed for said Blanchard Place he learned,
much to his surprise, that the mortgage was thirty-six
hundred dollars instead of three thousand and the in-
terest six per cent, instead of five as stated in the
agreement. 'This deponent further saith that he had
notthe remotest suspicion at the time of making the
agreement for said exchange, or when the deeds were
delivered, that there was any understanding or agree-
ment between said Heald and said Taylor that either
wasin any way interested in said exchange beyond
their usual and legal commissions, or that they were to
be interested in said McCoy farm after said exchange ;
that he never knew of any such agreement until dur-
ing this month of January, A. D. 1891, when he was
greatly surprised to learn that not long after said ex-
change said Dupuy, as the deponent is informed and
believes, conveyed the McCoy farm to said Heald for
the nominal consideration of one dollar, and the de-
ponent is also now informed and believes it to be true
that before said exchange was made said Heald and
saidTaylor had an agreement between them that the

cCoy farm, after the conveyance to said Dupuy,
should be resold by their joint efforts, if possible, and
t eamount realized from such sale over and above
Wing the mortgage of five thousand dollars, the
taxes and necessary expenses attending such sale,
should be equally divided between said Heald and said

ayior, and that in fact the money paid by this de-

DANWAS d*v*ded between said Heald and said Tay-
> and was not paid to said Dupuy.

S?m before me this 29th day of
January, A. D. 1891, I b&£ng
éiii& .PuWic duly sworn and

m and for the’ [
mess«af Pe?nsylvania, in wit-
i have hereto af-
my Notarial Seal.

James Hausman,

1A 8] Notary Public.
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State of New York,
County of New York.

Josiah Taylor, of full age, being duly sworn accord-
ing to law, on his oath saith that he has heard tha
foregoing bill read and that he is the Josiah Taylor
therein referred to, that in November and December,
A, D. 1889, he was carrying on business in the City
of New York, as a real estate agent or broker, and
was employed by William K. Henninger of Pennsyl-
vania, the complainant named in said bill of complaint,
to sell for him a farm situated in Woodbridge Town-
ship, in County of Middlesex, and State of New Jersey,
known as the McCoy Farm, and had an interview with
one Charles E. Heald, who was also engaged
in the real estate business in the City of JSew
York, who professed to be the agent of one
Abraham B. Dupuy of the City of Brooklyn, who
owned or had the title to a farm situated in Middle
Smithfield Township, in Monroe County, in the
State of Pennsylvania, known as the Blanchard Place,
which said Heald represented to be encumbered for
the sum of three thousand dollars, secured by a mort-
gage thereon bearing five per cent, interest, that saJ
Heald proposed to effect an exchange of said Blancbhar
Place for the said McCoy farm. That the matter was
by this deponent brought to the notice of said lie -
ninger and was favorably entertained by nm,
thereupon negotiations for such exchange we
ried on by this deponent and said Heald, 1S.
ent never having seen said Dupuy, in sai nego
and an agreement for the exchange was e ec
month of November, A. D. 1889, upon the tern

stated in the annexed bill of complain , e g ag
being signed by said Henninger an y.%al .- Hons

% . that durmg sal negotlatlog
agent ot said Dupuy ; man uu..u < e

and before the contract for the exchan® , t shonld,
said Heald proposed that he and this ep
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if said exchange could be effected with their efforts to
resell the McCoy farm and should be equally inter-
ested in whatever money should be received from said
Henninger on the exchange and also in the proceeds of
such sale, which should be realized over and above
paying the mortgage thereon for five thousand dol-
lars and the taxes and expenses incident to the sale,
said Heald first retaining for himself one hundred and
fifty dollars.

And this deponent not at the time thinking there
was any impropriety whatever in his making such
agreement, consented to it, and after the exchange this
deponent did make various efforts to sell said McCoy
farm by advertising it, and by taking persons there to
see it.

That as part of said agreement between himself and
said Heald this deponent and said Heald did divide the
amount which said Henninger paid on the exchange,
said Heald first retaining one hundred and fifty dollars.

That the deed for said McCoy farm was made by
said Henninger to said Dupuy, this deponent under-
standing at the time that said Dupuy held the title for
said Heald, and some months afterwards said Dupuy
conveyed said farm to said Heald for the nominal
consideration of one dollar.

That this deponent never supposed that he was doing
anything wrong, or had done anything illegal or unjust
towards said Henninger until he recently claimed to
have an interest in the proceeds of the sale of said
farm or some part thereof, having learned that said

eald had contracted to sell it or some part of it,
when to his surprise said Heald for the first time

enied that this deponent had any interest therein and
repudiated his agreement made as hereinabove stated,
w en this deponent was advised that said agreement
was 0 doubtful validity, because when it was made
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this deponent was acting as the ageut of said Hennin-
ger. .
JOSIAH TAYLOR.

Sworn before me this third day of Feb-'
ruary, A. D. 1891, I being a Notary
Public duly appointed and com-
missioned in and for the County of
Kings and authorized to act in the j
City and County of New York, and
State of New York. In witness
whereof I have hereto subscribed my
name and affixed my Notarial Seal. J

Paul Gokham,
[1.s.] Notary Public,
Kings Co., N. Y.
Cert, filed in N. Y. Co.

IN CHANCERY OF NEW JERSEY.

To his Honor Alexander T. McGill, Chancellor of
the State of New Jersey :

Complaining shows unto your Honor your orator
William R. Henninger of Allentown, in the State o
Pennsylvania, that on the thirteenth day of March, in
the year of our Lord one thousand eight hundred an
ninety-one, your orator exhibited his original 1 o
complaint in this Honorable Court against “ares
Heald, of the City of Brooklyn, in the State of JNew
York, therein stating that in the month of Novem" >
in the year eighteen hundred and eighty-nine,}
orator was the owner in fee simple of acertain arm
uate in the Township of Woodbridge in the Loamy

of Middlesex, in this State, consisting of two ra

land in said bill particularly described, one ra n
taining sixty-eight acres more or less, an A
tract containing eighteen acres more or ess, A

farm was known as the McCoy tarm an yuomas
to a mortgage for five thousand dollars e ar(iine;

Jardine, Yreeland Jardine and Margaret -
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that your orator being desirous of disposing of said
farm employed for that purpose one Josiah Taylor, a
real estate agent residing in Brooklyn, in the State of
New York, but doing business in the City of New York,
whobrought the matter to the notice of said Charles E.
Heald, also a real estate agent residing in Brooklyn, but
carryingon his businessin the City of New York; thatin
the negotiations which followed, said Heald represen-
tedhimself to be the agent of one Abraham Dupuy, who
hesaid, owned a farm known as the Blanchard place situ-
ate in Middle-Smithfield Township, in the County of
Monroe, in the State of Pennsylvania which was as said
Heald represented incumbered by a mortgage for three
thousand dollars, bearing interest at five per cent. ; that
said Heald as agent of said Dupuy, as he said, proposed
toexchange said Blanchard Place for said McCoy farm,
which proposition was communicated to your orator
by said Josiah Taylor, and after considerable negotia-
tions carried on professedly between said Taylor as
your orator’s agent and said Heald as the agent of said
Dupuy, an agreement for the exchange of said proper-
tieswas agreed to, and a written agreement was pre-
pared bearing date November sixteenth, A. D. eighteen
hundred and eighty-nine, by which your orator agreed
toexecute to said Dupuy a warranty deed for the said
McCoy farm free from any incumbrance except the
sadJardine mortgage of five thousand dollars, and
suwch taxes as might be a lien thereon, and to pay to
said Dupuy the sum of four hundred dollars ; and said
opuy was to execute and deliver to your orator a
warranty deed for said Blanchard Place subject to a
iwrtgage for three thousand dollars, bearing five per
#&%t. interest, which agreement was signed by your or-
*and by said Heald as agent for said Dupuy ; that
«ter said agreement was signed but before the deeds
¢'?“ referred to were delivered, said Heald de-
of your orator the payment of a further sum

sixty six dollars for rents which had been paid to
rorator for the McCoy farm ; that in the month of
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forwarded to said Josiah Taylor, his agent, a deed
in accordance with his said agreement, and the same
was delivered to said Heald as agent of said Du-
puy ; and said Taylor also received from said Heald
a deed for the Blanchard Place executed by said Du-
puy, by which said property was conveyed to your ora-
tor subject to a mortgage for three thousand dollars,
bearing five per cent, interest, and your orator subse-
quently paid to the said Heald three hundred dollars,
part of the four hundred mentioned in the said agree-
ment, also sixty six dollars for rents received by him
and claimed by said Heald, and gave to said Heald his
promissory note for the remaining one hundred dol-
lars, which has not been paid, but is as your orator
supposes still held by said Heald ; that during all the
negotiations in reference to the said exchange of prop-
erty your orator never saw said Heald until the day
said written agreement was signed, nor had he any ac-
quaintance with him, but your orator relied entirely
on the representations made by said Heald, professedly
acting as agent of said Dupuy, to said Taylor, and by
said Taylor communicated to your orator; that your
orator never for a moment suspected any collusion be
twen said Heald and said Taylor, or that they were
or were to be, personally interested in bringing a ou
said exchange of property beyond their usual coronas
sions, but that after the delivery of said deeds your
orator found that the Blanchard property waf *h .a"
covered by a mortgage for thirty-six hundre 0
bearing interest at six per cent., and a s OF
before filing his said original bill learned ~
during the negotiations, which led to sal
change of property, and at the time o

change of deeds, there was a distinct un e

ing and agreement between said Heak an sa, \
lor that whatever money your orator cou 6 and
to pay, Should be divided between sai JeteA
Taylor, and that after the exchange was F
they would wuse their efforts to

McCoy farm and divide between them w
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[oould thereby be realized over and above paying the
[said Jardine mortgage and such taxes and expenses as
theymight be required to pay anterior to such sale; and
that, in fact, the money paid by your orator as afore-
!sid was divided between said Heald and said Taylor
Iin pursuance of their said agreement; that subsequent-
ly, and in or about the month of June, A. D. 1890,
Isaid Dupuy conveyed the said McCoy farm to said Heald
;for the nominal consideration of one dollar; that said
IDupuy held said title as your orator charged in trust
Ifor said Heald; that the procuring of the conveyance
of said McCoy farm to said Dupuy by your orator was
;afraud committed on your orator by said Heald and
Taylor, such as entitle him to have said sale rescinded
and to have the same reconveyed to your orator, sub-
Tject to said Jardine mortgage; and praying that said
Heald might be decreed to have procured the convey-
ance of said McCoy farm from your orator by fraud,
that the conveyance might be rescinded, and said Heald
berequired to reconvey the same to your orator, sub-
ject to the Jardine mortgage, or if the same has been
pad subject to the payment by your orator of the
anount thereof, less the amount paid by your orator at
thetime of the exchange and the reconveyance to said
Heald of said Blanchard Place, subject to a mortgage
of thirty-six hundred dollars. And that your orator
mght have such other and further relief as equity and
good conscience might require.

And your orator further states that Charles
| + Heald appeared to your orator’s said bill,
ad put in his answer thereto, wherein he ad-
mtted the making of said written agreement
mentioned in your orator’s bill alleged that he
*ctedinsaid exchange as agent for the owner of said
hlanchard Place,who he alleged to be one Mary Pratt,
pioL sa® Dupuy held the title to the Blanchard
Tk Aoy °r Mat Had any interest in

8 6”me " excHange, denied that he repre-
Ba i7°~0Ur oraA°r or his agent Taylor that the
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three thousand dollars ; denied that there was any ux
derstanding or agreement between himself and sad
Taylor by which said Taylor was to be interested in
said exchange in any way beyond receiving his lawful
commissions for negotiating the same, or that he, sad
Heald, was interested therein beyond receiving hs
regular commissions, or that there was any agreement
or Understanding between himself and said Taylor
before said exchange, that they should unite theiref
forts to resell said McCoy farm and divide either the
money paid by your orator, or any proceeds of sadI
sale if they amounted to more than the amount dueonj
the Jardine mortgage, or that, in fact, the money paid
by your orator was divided between himself and said
Taylor, in pursuance of their alleged agreement. That
said Heald in his said answer further admitted that in

June A. D. eighteen hundred and ninety said Dupuy

-conveyed to him said McCoy farm for the nominal con-

sidération of one dollar, but alleged that said convey-
ance was made by the request of said Mary Pratt, tol
whom he alleged he paid the real consideration thered
for ; that he further answered that said Jardine hadj
not only commenced proceedings for the. fore-j
closure of their said mortgage, but had ob-|
tained a decree of foreclosure, on which anj
execution had been issued to the Sheriff of Middlesex I
County, who had sold said McCoy farm at public salel
to saild Thomas dJardine ; that such sale was made!
under a certain agreement between himself and s 1
Jardines by which said Heald was to he permitted tol
redeem said farm ; that he had offered to redeemltfl
in pursuance of said alleged agreement, and said ar |
dines had repudiated said agreement ; that he al
thereupon filed his bill in this Court against Thomas
Jardine, Yreeland Jardine and Margaret E. Ja 110
enforce said right of redemption and to corope saw|
Jardines to execute to him a conveyance of sai aD~*1
and had obtained an opinion of this Courtin is a >
and sustaining the alleged right of redemption. 1
And your orator further shows that sai answe
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Henreplied unto by your orator, but no witnesses
hawe been examined on either side, as by the said
original bill and proceedings now remaining as of

hword in this Honorable Court reference being there-

urto had will more fully appear.

And your orator shows by way of supplement that
at the time said Heald filed his bill in this Court to
ienforce his alleged right to redeem said McCoy farm
tealso filed in the office of the Clerk of the Court of
Common Pleas of the County of Middlesex a notice of
the tendency of his said suit, as provided by law,
which said notice has never been cancelled or dis-
Icharged of record, and that your orator also as soon
lashis said original bill was filed in this Court, filed in
mthe office of the said Clerk of the Court of Common
iPleas of Middlesex County a like notice of the pen-
Idercy of his said suit, and the purpose of it, in accord-
ance with the provisions of the law in that regard.
I Andyour orator further shows that he has lately
Idiscovered that on or about the thirtieth day of April
Bast said Thomas Jardine while the suit of said Heald
Poainst said Jardines was still pending in this Court,
jexecuted and delivered to The Port Reading Railroad
wConpany, a corporation organized under the laws of
T is State, a deed of conveyance for a portion of said
F y farm containing eighteen acres for the consid-
aration as stated in said deed, of twelve thousand dol-

rtaS and that said Thomas Jardine also about the same
I @econveyed the remainder of said McCoy farm to

pi 1°n ChamberS °f Philadelphia, in the State of
Ideed S£? mal for the consideration, as stated in said
L 1 * thousand dollars ; and your orator charges
sim fnli f1.°nVe/ anGe to said Chambers was made to

itleisnow held by him in trust or in
L j nf°r hd be"efit °f the said The Port Reading
lumbers °mPan”’. and ~at sa'd Company and said
tileto tta Fe n° Wm Possessi®n of said lands, claiming
r » the same under said conveyances.. s

the time thp”~a fartller sllows and charges that at
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Beading Railroad Company entered into the contract
with said Thomas Jardine for the purchase of the po-
tions of said McCoy farm conveyed to them respec
tively, or at the time of the conveyance thereof to theml
severally, as aforesaid, or at and before the payment
of the purchase money for the same, if said purchase!
money has actually been paid, they well knew, or had
been informed, or had received some intimation,
or had reason to believe, or suspect, that sid
Heald had instituted proceedings in this Court, by
filing his bill as hereinbefore stated, against sad
Thomas Jardine, Yreeland Jardine and Margaret E
Jardine, claiming an interest in said McCoy farm
and praying that the Jardines might be cony
pelled to reconvey the same to him said Heald, anl
that said Heald’s claim had been wholly or partially
sustained by this Honorable Court, and that they dwo
well knew, or had been informed, or had reasont(
believe, that your orator had also filed his said original
bill against said Heald, claiming that said Heald had
induced your orator to convey said farm to saidDupyj
by fraud, and praying that said Heald might berg
“uired to reconvey the same to your orator.

And your orator further charges that if in fact sad
Glordon Chambers and The Port Reading Railicad
Company, or either of them, have paid the puic as
money mentioned in their respective deeds to st
Thomas Jardine, they did so under some agreeraej
with said Heald, or some person claiming to represej
him, or to have power to control said Hea a
further prosecution of his said claim to sai a >
that said Gordon Chambers and The Port Kea«1'? 1 1
road Company, or one of them, gave to said Ja 1
to said Thomas Jardine some agreement to P> f
indemnify him or them against the ¢ aim dJ
made by said Heald as aforesaid, and also agi J

claim made by your orator to said lan 1

decision of this Court in favor of said H
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Tto said McCoy farm, and to have the same reconveyed
[to him by said Thomas Jardine, according to the
mprayer of his said bill hereinbefore referred to was
[made in the month of March last, no decree has ever
[beenfiled, although your orator’s counsel has repeatedly
[requested the solicitor of said Heald to have such
decree filed, and your orator believes and charges
that the omission to file said decree is in pursu-
ance of some agreement or understanding between said
Heald, said Thomas dJardine and the said grantees of 1
said Thomas Jardine, for the purpose of prejudicing,
hinderingand ,if possible defeating your orator in the
effort to enforce his claim to said McCoy farm as
stated in his said original bill.

To the end therefore that the said Charles E. Heald,
[Thomas Jardine, Yreeland Jardine, Margaret E. Jar-
dire, Gordon Chambers and the Port Beading Rail-
red Company may, if they can, show why your
[orator should not have the relief hereby prayed, and
Imay on their respective and several corporate oaths, oq
full, direct and perfect answer make to all and singular
thepremises as fully and particularly as if the same
were here again repeated and they interrogated thereto,
and more especially, that said Thomas Jardine, Yree-
landJardine and Margaret E. Jardine may answer
iwhether said Thomas Jardine did not purchase said
MeCoy farm at the Sheriff’'s sale as stated in your
sagtars bill for their joint benefit, and whether the
rad\reeland Jardine and Margaret E. Jardine gave
I j @llsen™ the conveyances to said Gordon g
Chanbers and the Port Reading Railroad Company as
[** in your orator’s bill, and as hereinbefore set

; that said Thomas Jardine mav also answer

p enfirst, and by whom, application was made to
p convey said tracts of land to said Chambers or

| e ort Reading Railroad Company, whether the

s ement to sell said property was in writing, and if
WAl and“Wnelhert 45, maler 28 the fate
et or A& copy of it, when and from whom 4
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he received the purchase money for each tractif tb
same has been paid, whether such payment was madein I
cash or by check or draft, and if by check or draft, by I
whom and on whom the same was drawn, whether the I
amount of purchase money for each tract is correctly I
stated in the deed, whether when said agreement for I
the sale was made or before the purchase money wasI
paid the said Thomas Jardine did not know or had I
not been informed of your orator’s claim to said land, I
and if so how he was informed of it, and whether hel
had not read a copy of your orator’s original bill against 1
said Heald or heard the same read, and whether hel
did or did not require from said Gordon Chambers, orI
The Port Reading Railroad Company before he would I
consent to convey said lands to them respectively, I
some agreement to indemnify said Thomas Jardine, I
Yreeland Jardine and Margaret E. Jardine against the 1
claim made to said lands by said Heald in his said pro-1
ceedings in this Court and also against your orators!
claim as set up in his said original bill, and if any such!
indemnity was given that he state its contents, and byl
whom made, and whether he did not know or had noj
heard that your orator had filed in the office of t e
Clerk of the Court of Common Pleas of Middlesexl
County a notice of the pendeney of his said suit apinsa
said Heald. That said Gordon Chambers and ihel
Port Reading Railroad Company may also severally
answer whether said Chambers did not take tite I
part of said McCoy farm as hereinbefore stated, oI
does not now hold such title, in trust for, ordJD

way for the benefit of The Port Reading Railrow
Company, and in what way, if at all, he is con

with said company ; that said Gordon C am e I
also answer when and by whom he was re(l dJ
contract with said Thomas Jardine loi t epu

the said tract conveyed to him by said oma "
whether he ever did make any con rac g A
purchase with said Jardine before sai e J

cuted, at whose request oy suggestion
contract or accepted the deed, when ep
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Lose money of ten thousand dollars, and to whom it
was paid, and where, and whether the same was paid
incash, or by check or draft, and if by check or draft,
by whom and on whom the same was drawn, whether
the deed was delivered to him personally? and if so
when, where and by whom and what he did with it
when he received it; if not delivered to him personally
by said Thomas Jardine, to whom it was delivered and
by whom it was received for him, and by whose direc-
tion it was placed on record, and whether he gave to
sd Thomas Jardine any agreement or bond to in-
demnify him against any claim made, or which might
bemade to said lands, or against said Jardines, by said
CharlesE. Heald, or by your orator, and whether before
accepting his said deed, or before payment of the pur-
chase money to said Thomas Jardine he did not know,
hed not heard, or received some information, or had
mt been led to suspect, that the title to said lands was
[incontroversy, and that either said Heald or your ora-
tor was making some claim to them.

That the Port Reading Railroad Company may also
answer when and by whom as its agent, or representa-
tive, negotiations were first begun with said Thomas
Jardine for the purchase of said McCoy farm, or any
pat of it, whether any contract was made with it,
verbally or in writing, by said Thomas Jardine, for
the sale to it of any part of said McCoy farm other
than or before the execution of the deed hereinbefore
mentioned, whether any contract for such sale was made
ysaid Thomas Jardine with any one, which was after-
wards assigned to said Company, and, if so, with whom
itwas maa(le an(j when, when the deed made by said

oraas Jardine to it was in fact executed and deliv-
ered to it, or its agent, and who such agent was, when,
j* eeand to whom the purchase money was paid if

esame has been paid, whether it was paid in cash, or
jfif or draft, and if by check and draft, by whom
Tlaidon same was drawn, and whether, before
PUrchase raoney was paid, it did not know, had
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said Charles E. Heald claimed said McCoy farm, or
some interest therein, and that proceedings were pend-
ing in this Court on the part of said Heald and against
said Thomas Jardine to enforce said claim, and whether
it did not know, had not notice, had not heard, or had
reason to believe, or suspect, before said purchase
money was paid that your orator made some cam
to said McCoy farm, and had filed his bill in this Hon-
orable Court against said Charles E. Heald settingupa

10 claim to said farm, and whether it did not know or had
not heard that your orator had filed his notice of the
pendency of his said suit against said Heald in the
office of the Clerk of Middlesex County, and whether at
the time of receiving its said deed from said Thomas
Jardine, it made any agreement with said Heald, or
any one representing or professing to represent sad
Heald, or to be able to control the prosecution of his
said suit against the Jardines, by which any part of the
purchase money was to be paid then, or at any]

20 future time, or upon any condition, to said HealdA
or any one else than Thomas Jardine, and if
so what said agreement was, and with whom made
and whether it has made any agreement with sadl
Thomas Jardine to indemnify him against any claim of]j
said Heald, or your orator, to said land, or whichl
might be made by said Heald or your orator against!
said Thomas Jardine, by reason of, or growing out of |
the conveyance of said McCoy farm to said Gordon I
Chambers, or to said Port Heading Railroad Com1

30 pany, and if so whether said agreement is in writing, |
mwhen it was made and what it was ?

And that your orator may have the same relie 1
against the said Charles E. Heald, Thomas Jardine, j
Yreeland Jardine, Margaret E. Jardine, Gordon C amj
bers and The Port Reading Railroad Company, as ei
might have had if the facts hereinbefore sta
charged by way of supplement had been state |[°]
your orator’s original bill; that said Charles . ea" I
may be decreed to have procured the conveyance” I

40 the said McCoy farm from your orator by rau, |,
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Ithe said conveyance to him by your orator may be
rescinded; that the deeds made respectively to said
Gordon Chambers and The Port Reading Railroad
Company may also be decreed to be fraudulent and
!'vod and may be set aside, and said Thomas Jardine
may be decreed to convey said McCoy farm to your
orator, subject to the payment to him of the amount
of principal and interest of said mortgage for five
thousand dollars with the interest and costs of fore-
closure, or that said Gordon Chambers and The Port 10
Reading Railroad Company may be decreed to hold
the title to said lands in trust for your orator, subject
only to the lien of the amount of the said Jardine
mortgage of five thousand dollars, or in case the said
deedsto said Gordon Chambers and The Port Reading
Railroad Company are held by the Court to be valid as
againstyour orator’s claim, and to vest the title in said
-grantees that said Thomas Jardine may be required to
jwount to your orator for, and pay over to him, all
, e Purchase money mentioned in said deeds after de- 20
ducting therefrom the amount due on said five thou-
sand dollar mortgage, with the costs of said decree of

!'sluTr'6 anf £alel and that y°ur orator may have
lc . eran'd JUrtber relief in the premises as the cir-

mwvd (S°f the °aSe m aj require and to your Honor

LmJln’r 6y°Ur HOn°r’ the Premises considered
[issuino- out £ )'° UI' ontorthe State’s writ of subpoena,
kR r:\ °dJ 7‘]/\ r the Seal of this Honorable
Thones larl' lre“tei tO tlle sald Charles E. Heald, 30
tre,eolicR I r Ianduardille’ MarSaretE- J* -
mad Comtwti 6rS an< dle Port Reading Rail-
lJa«rtaLil’ COnr andingthemand eaxlb ol them>
M be expressed”to\ UDdfr a certain penalty therein,
» this Honorable r™ and appear before your Honor
singular the -.i > then and there to answer all

“»J perfom and t0 standt°. abide

k & S S E 1.!h°rder and decree therein as to
eem meet and shall be agreeable to

40
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equity and good conscience, and your orator, as in
duty bound, will ever pray, &c.

THEO. LITTLE,

Solicitor of Complainant, j

IN CHANCERY OF NEW JERSEY.

10
Between William R. Henninger,
Complt.,
AND
Charles E. Heald, OHBIH
Deft., Omsupplementall
. Bill.
William R. Henninger, Order to dismiss
Complt., Bill.
20

AND

Charles E. Heald et als.
Defts.

These matters coming on to be heard on bill anl
supplemental bill, answer and replication thereto
this Court in the presence of Theodore Litt e, soi t]

and of counsel with the complainant, Richard . 1
Parker, counsel for Charles E. Heald, and o H
Emery, counsel for other defendants, and t dJ

being begun on the part of the comp ajndlV  *tjJ
it appears that at the time at the

suit the complainant had assigned a one- a 1
this suit to dJosiah Taylor and one-quaH' dJ
to the attorney of the said Josia ar.,’ of th
such disclosure being made by tevi , ntscoUmn
cdmplainant and upon motion by the de deni"

sel to dismiss the said bills and sai mo



39

[by the Court and the cause continued until this day,
[the Court giving the complainant leave to amend his
[bill by adding as parties the said Josiah Taylor and
his said attorney, and directing that wupon said
amendment the cause should at once proceed to hear-
ing; and now on this day to which the cause was ad-
journed, counsel for the complainant stating that he
did not desire to make the amendment, and desired a
dismissal of his bill without prejudice, and the Court
having been heard, the argument of the respective
oounsel thereon, and being of the opinion that the
|sid reservation should not be made. It is on this 15th
jday of March, A. D. one thousand eight hundred and
ninety-two, on motion of the said counsel of the said
complainant, ordered that the said bill be and the same
Jishereby dismissed, with costs, to be paid to the de-
fendants.

And that the injunction heretofore allowed be and
the same is hereby dissolved.

ALEX. T. McGILL,

Respectfully advised,
John T. Bird,
Y. C.

Answers were filed to'the supplemental bill bv th
°rt eading R. R. Co., and the Jardines, Chamber!

L a!ndileald wllich set UP the same facts and de
I s oundin the several answers to the bill filed 1
Z T (eXCept thG bar Of the farmer suit) which last
Lin* anSI' S 'TFe pnnted 011 Page 18-58 of the fore
14 I8 afreed that copies thereof ma’
| f edtoon the argument if necessary.
THEO. LITTLE,
for Appellants.
F. W. STEYENS,
for Respondents,
PortR. R. R. Co., étais.
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This agreement made this twenty-ninth day of Jan-
uary, A. D. eighteen hundred and ninety-one, between
Wiiliam R. Henninger, of Allentown, Pennsylvania,
party of the first part, and Josiah Taylor, of the City
of Brooklyn, County of Kings, and State of New York,
party of the second part, witnesseth :

Whereas, in the month of December, A. D. eighteen
hundred and eighty-nine, said party of the first part,
was owner of certain premises in Woodbridge Town-
ship, Middlesex County, State of New Jersey, known
as “ The McCoy Farm,” subject to a mortgage of five
thousand dollars, foreclosure whereof was threatened,
which premises he was very desirous of selling;

Whereas, through the instrumentality of said Taylor,
said party of the first part, in said month of December,
made an exchange of said farm for property in Mddle
Smithfield Township, Monroe” County, State of Pennsyl-
vania, known as the Blanchard Place, which was rep-
resented to be encumbered by a mortgage of three thou
sand dollars, with interest thereon from November
first, then just past, at the rate of five per cent, per
annum, together with taxes then due, title to whic
was held by one Abraham B. Dupuy, who was repre-
resented in said transaction by one Charles E. lea ,I
while in fact, the mortgage encumbrance upon sad
Blanchard Place was thirty-six hundred dollars, bear-

—

ing interest at six per cent ;

Whereas, it is now represented to said party o
first part, that at the time of the said transaction thew
was agreement between said Taylor an sai ’
that they would divide between themselves
might be realized out of such exchange over a

L]

said five thousand dollar mortgage

was not then known to said party of the f P ~’
Whereas, part of the consideration paidby'» I F *

of the first part for said exchange was ac PY

of three hundred and sixty-six dollars which was

vided between said Taylor and sai thousand dol-j
Whereas, since said exchange sai premises sold

40 lar mortgage has been foreclose , a
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by the Sheriff, and bought by the mortgagees; and
said Heald, claiming to be interested therein, has a suit
now pending in the Court of Chancery of New Jersey,
to set aside said sale and to be permitted to redeem
said premises, which it is claimed can now be sold for
considerable more than said mortgage debt ;

Whereas, said Heald now denies that said Taylor has
any interest in said McCoy farm, and said Taylor has
filed a bill of complaint against said Heald and others,
insaid Court of Chancery, to establish his interest in
said farm; to which bill said Heald has answered, ad-
mitting said exchange of properties, and that he and
Taylor were agents in said transaction, but insisting
[that said Taylor, by the terms of the agreement be-
tween them was only to have an interest in proceeds of
|the sale of the McCoy farm in case a sale thereof should
|be made by him ; and denying that said Taylor has
now any interest therein ;

Whereas, it is represented to said party of the first
part, that, if a suit should be instituted in said Court of
I Chancery by him, said exchange could be rescinded in
T casesaid Heald is successful in his said action.

I Now, in consideration of the premises, and of the
sumof one dollar to him paid and of the agreement by
said party of the second part, to institute and prosecute,
without expense to said party of the first part, such
proceedings as may be necessary to rescind said ex-
change, said party of the first part agrees that said
I party of the second part shall have the sole, and full
I management and control of said claim, and of such pro
Iceilings; with authority to engage counsel to institute
Tan conduct such proceedings in the name of said party
10 t e first part; or to compromise and settle such
lcamupon such terms as he may deem wise; to re-

I deed @ Procee(”s thereof, and to execute all such
I cann’ eaS6S°r aoreements as may be deemed by his
[ sakof neCesSSry tO ac®oniplish such rescission, or a
I dam Sa tarm, or a proper settlement of such
Kof co™ ~i0a that one-fourth of the proceeds

10

20

30

mshall be paid by said party of the second 40



42

part to said party of the first part, and that the re
mainder thereof shall be retained by said party of the
second part, to reimburse him for his risk, trouble and
expenses incident to the enforcement of said claim.
And said party of the first part doth hereby consti-
tute and appoint said Josiah Taylor, his attorney, irre-
vocable, with full authority® in his name, but at the
cost and expense of said party of the second part, todo
all things necessary for the enforcement or compromise
10 of the aforesaid claim, and particularly, in case sad
claim is compromised, or settled, or a decree rescinding
said exchange shall be obtained, to execute all such
deeds, releases or agreements as may be necessary to
perform such decree, or to sell and convey said McCoy
farm. Said party of the’first part hereby agrees that
he will not do, cause or permit to be done anything
contrary to the terms of this agreement; and that ke
will by all reasonable and proper means aid said party
of the first part in the enforcement of said claim by ex
20 ecuting or procuring the execution of all such deeds
and other instruments as may be necessary to perform
any decree that may be rendered in said action, ort at
may be necessary to effect a sale of said McCoy farm.
In witness whereof said William R. Henninger

Josiah Taylor have hereunto set their hands an s

the day and year first above written.
W. R. Henninger, [seay .

Josiah Taylor, [®al]*
Signed, sealed and delivered

30 in presence of
.S. H. Little.

40
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This agreement made the 31st day of January, A.

D. 1891, between Josiah Taylor and Jane B. Taylor,
of the City of Brooklyn, Kings County, New York
State, parties of the first part and Stephen H. Little of
Morristown, Morris County, State of New Jersey,
party of the second part, witnesseth.

Whereas, said parties of the first part claim to be
entitled to a half interest in the equity to a certain
property known as “ The McCoy Farm ” located in
Middlesex County, New dJersey, title to which is now 10
claimed by Charles E. Heald, such interest however be-
ing denied by said Heald ;

Whereas, said party of the second part, in consider-

ation of the sum of fifty dollars to him paid and of the
agreements hereinafter stated, has undertaken to en-
; force said claim by a suit in Chancery of New dJersey,
in the names of said parties of the first part against
said Charles E. Heald and others, which suit is defend-
ed by said Heald ;

Whereas, said parties of the first part have been 9
advised by said party of the second party, that by
reason of the defence made by said Heald, there is
great doubt whether their said action can be main-
tained, but that an action by one ¥ m. R. Henninger,
can be successfully maintained against said Heald ;

Whereas, at the request of said parties of the first
part, said party of the second part has procured from
aid Henninger, an agreement authorizing the bring-
mg of such action in his name upon the terms in said
agreement specifically stated, and has procured one 3q

heodore Little to act as solicitor and counsel for said
Henninger in said matter.

—

ow, in consideration of the premises and of the
prosecution of said actions, or action, or the settlement
o said claim of said Henninger, pursuant to the terms
of his said agreement with said Josiah Taylor, dated

Darf? w”hout further expense to said
thv~ 2 Part’ ~ Is hereby agreed by them

cessniT& & action against said Heald is suc-
U~ Prosecuted or compromised and settled that 4

—_— =
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said party of the second part as compensation for his
services, herein shall have and receive for his own use
four-twelfths of the sum so realized, and said parties of
the first part shall have the remaining eight-twelfths,
but in case the claim of said Henninger is enforced or
settled pursuant to the said agreement, that then said
party of the second part shall have and receive for his
services herein four-twelfths of the amount so realized,
three-twelfths shall be paid to said Henninger, and
four-twelfths to said parties of the first part.

In witness whereof, said parties hereto have here-
unto subscribed their names the day and year first
above written.

Josiah Taylor, [seal ]
Jane B. Taylor, [seal.]
Sealed, signed and delivered

in presence of
Per J. T.
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lrani Court of Crrors and gfji-oala

Between—
William R. Hen ninge r amd al.,

Appellants, —p 0o

AND ppeal.

(harles E. Heald and als.,

Respondents.

|To the Honorable the Court of Errors and Appeals
in the last resort in all causes:

The humble petition of William R. Henninger and
*>phen H. Little, the appellants in the above stated
casg, respectfully shows that your petitioners find
thenselves aggrieved by a final decree made in the
bourt of Chancery by his Honor Alexander T. McGill,
chancellor of New Jersey, bearing date the fifth day
o ac, A. D. 1895, wherein the said appellants
!6In T plainants and the said Charles E.

Tad ° A~ raham B- DuPuy5dJosiah Taylor, Jane B.
Jor Thomas Jardine, Yreeland Jardine, Margaret

Jardme, Gordon Chambers, The Port Reading Rail-
ompany and Ferdinand E. Canda were defend-
bk ti.73 respecis’ to wit: That said decree ad-
Rilnmi n &5 t0 defendants, The Port Reading
dre V. ?0mpf y’ Gordon Chambers, Thomas Jar-

toandE r nadari'ine’ Margaret E- and Fer-
»ithco*. * iv coraPlainants’ bill be dismissed,
'«Itonm 1 that said Charles E- Heald pay to the

lasand spv f T * °f nmeteen hundred and ten dol-
taed a ,en iree cents, with their costs to be
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decree for the reason and on the ground that the sane
is erroneous, for that the decree as against said defend-
ants should have been in accordance with the prayerof
the complainants’ bill.  Your petitioners therefore
pray that the said decree of the Chancellor may be re
versed and set aside and for nothing holden. And that
your petitioners may have such relief in the premises
as to this honorable Court shall seem meet.
THEO. LITTLE,
10 Sol. and of Counsel with the Appellants.
‘“ Filed April 18, 1895.
Henry C. Kelsey,
Clerk.”

NEW JERSEY COURT OF ERRORS AND

APPEALS.
20
Between—
William R. Henninger and ah,
Appellants,
Petition of
AND Appeal-

Charles E. Heald and als.,
Respondents.

The answer of Thomas dJardine, Vreeland Jaidin
Margaret E. Jardine, Gordon Chambers and Lhe
Reading Railroad Company, respondents to ® , _
tion of appeal of William R. Henninger an
H. Little, appellants in the above stated cause. "

These respondents, not acknowledginga or *ae
the matters which in the said petition o aR
contained to be true, for answer thereto, nev A
say and admit that a decree was, ont e | §

40 March last past, made and entered in
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Chancery, in the cause for that purpose mentioned in
the said petition, as is therein stated ; but as to. the
sabstance and form thereof, these respondents pray to
refer thereto when the same shall be produced. And
theserespondents are advised and believe that the said
decree is aggreeable to equity, and they pray that the
sane may be affirmed, with costs to be adjudged to
these respondents.

F. W. STEVENS,

Solr. and of Counsel.

IN CHANCERY OF NEW JERSEY.

Tothe Honorable Alexander T. Mc¢Gill, Chancellor
of the State of New Jersey :

Humbly complaining showeth unto your Honor
your orators, William R. Henninger, of Allentown, in
the State of Pennsylvania, and Stephen H. Little, of
Morristown, in the State of New Jersey, that in the
moth of November, in the year of our Lord one
thousand eight hundred and eighty-nine, and prior
Ithereto your orator, William R. Henninger, was the
owrerin fee simple of a certain farm situate in the
[Township of Wood bridge, in the County of Middlesex,
® the State of New Jersey, known as the McCoy
larm, bounded and described as follows :

th e First Tract being a tract of upland bounded
I  erly by the road leading to Biasing Star Landing,
northeasterly by land formerly of Jacob F. Randolph,
Ttartl f.ester! Par% by land formerly of John Noe and

ﬁndAf" ’ormerbr °f Nathan Bunn, southwesterly
northwesterly by land formerly of said Bunn and

a1 '"es’eily by land of Mootey Kinsey, containing
oftl " mne aCles  “anc® more or less, excepting out
Tvedd twentN'one acres formerly sold and con-

;d-L jamin Shotwell to Abraham B. Miller by
ated on or about August 14th, 1856, and re-
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corded in the Record of Deeds of Middlesex County
in Book 72, pages 268, &c.

The Second Tract being a lot of salt meadow in
“ sunken marsh,” containing eighteen acres nore
or less, bounded southerly by the Sound
in part southerly, southwesterly, northwesterly
and northerly by Hog Hill Creek, -easterly
by meadow formerly belonging to dJob Thorp,
now deceased, and afterward to Mootey Kinsey, and
being the same premises conveyed by William McCoy
and wife to Anson B. Moore in Augnst, 1886, which
said farm was subject to a mortgage of five thousand
dollars held by Thomas Jardine, Yreeland Jardine and
Margaret E. Jardine.

2. —That although your orator, William R. Hennin-
ger, considered the said farm worth at least double the
amount of the said mortgage in the summer of eigh-
teen hundred and eighty-nine, on account of financial
embarrassment he could not meet promptly the inter-
est due on the mortgage and the holders began to press
him for the payment of the principal sum secured by
it, and your orator determined to place said farm in
market, and for that purpose employed one J. W.j
Taylor, a real estate broker doing business in the City
of New York, and subsequently on his removal firom
the city he employed one Josiah Taylor, the fathero
said J. W. Taylor, who was also a real estate brokerin
said City of New York, who in some way brought the
matter to the notice of one Charles E. Heald, who was
also professed to be a real estate agent or broker, an
be the agent of Abraham B. Dupuy of the id
Brooklyn, and who, as said Heald represente , own
farm known as the Blanchard place, and was sina j
in Middle Smithfield township, in the County o j
roe, in the State of Pennsylvania, which he was a
to dispose of, and which, as said Heal sa ’
subject to a mortgage of three thousand o ars j

interest at five per cent, per annum.

3. — That said Heald, acting professedly as the age tj



of said Abraham B. Dupuy, proposed to said
josiah Taylor, the agent of your orator, William R.
Henninger, to exchange the said Blanchard place for
your orator’s, said McCoy farm, and after considerably
negotiation your orator was induced to enter into a
written agreement with said Heald, as agent, as he
claimed of said Dupuy, on the sixteenth day November,
A D. eighteen hundred and eighty-nine, by which
your orator agreed to convey the said McCoy farm
to said Abraham B. Dupuy, or his assigns, by a
warranty deed and free from all encumbrances, ex-
oept the aforesaid Jardine mortgage of five thousand
dollars, and the interest thereon, and subject also to
suchtaxes as might be a lien thereon; and alsojo pay
tosaid Dupuy the sum of three hundred dollars in cash
in fifteen days thereafter, and the further sum of
aehundred dollars in six months; and the said Heald
s agent, as he claimed, of said Dupuy, agreed that
sad Dupuy would deliver to your orator, William R.
|Henninger, a warranty deed, duly executed, for the
Blanchard place, free from all encumbrance, except a
Imortgage thereon then existing for three thousand dol-
lars and interest at five per cent, from the first day of
jNovember, A. D. eighteen hundred and eighty-nine,

together with such taxes as might then be a lien on
sad farm

| h hat at the time said written agreement was
sigred on the sixteenth day of November. A. D.
@®hteen hundred and eighty-nine, your orator, William
f ,enil® er’ 8ave to said Heald his promissory note
Ida/ f66 hundred Hollars, payable in fifteen days after

2 01 cas™ Payment he was then to make, and
tn m ~ as afterwards paid, and that he also gave

droTa n Bald hlS Promissoiy note for one hun-
PW o ars, payable in four months after date, as

jdtv  Insa” written agreement and in the month

«ed t/1'-1 ~ ~ear af°resaid your orator deliv-
XalaA “eali (trough his agent said Josiah
warranty deed duly executed by himself and
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wife to said Abraham B. Dupuy for the said McCov
farm subject to the aforesaid mortgage of five thousand
dollars and such taxes as might be found to bealien
thereon, and said Taylor as your orator’s agent received
from said Heald a deed, executed or purporting to ke
executed by said Dupuy for the Blanchard place ad
describing said lands as subject to a mortgage for three
thousand dollars bearing five percent, interest as pro-
vided in said written agreement, and before the ex
change of deeds your orator William R. Henninger
paid to said Heald a further sum of sixty six dollars
which he had received in advance for rent of the

McCoy farm.

5—And your orators further show that during all
the negotiation which led to said exchange of property
said Taylor acted as agent of your orator William R|
Henninger, and your orator relied implicitly on sadl
Taylor’s representations and advice as said Heald welll
knew ; that at no time during said negotiations did!
your orator see said Dupuy though he fully believed!
said Dupuy to be in reality the owner of sad!
Blanchard place and said Heald to be his agent, an I
he never for an instant suspected that either!
said Heald or said Taylor had any personal in
terest in said exchange beyond receiving the wu 1
commissions for their services, and when 3U
deeds were delivered he accordingly gave to sa I
Taylor his promissory note for the amount ol
his commissions, but your orator, William R. edn
ger, about the month of January, eighteen hun ie a
ninety-one, learned and charges the same to e dJ
that in fact said Dupuy had no interest in saK
ard property, but simply held the lega fite
for, or for the benefit of, and subject to the
said Heald, and that said Heald was not in J J
the agent of said Dupuy in making sai exc

that said Dupuy was and is utterly impceun n"

-n
while said negotiations for said exchange w thaJ
said Heald and Taylor entered into an agreement H
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they would use their efforts to induce your orator,
mWllian R. Henninger, to make such exchange on
terms proposed by said Heald, and that after the ex-
change was completed and the McCoy farm should be
[conveyed to said Dupuy, (who it was agreed was to
Kold the title for the benefit of said Heald and Taylor
|an( subject to their order, or the order of said Heald),
they would unite their efforts to dispose of said farm,
jcontributing jointly to such expenses as might become
jnecessary, and that they should share equally in what- 10
evewrmight be realized on such disposition over and
above the amount required to pay the said Jardine
mortgage; and in fact the three hundred dollars paid
tosaid Heald on said exchange, as hereinbefore, stated,
together with the further sum of sixty-six dollars, which
[had been received for rent in advance and which was
asopaid to said Heald on his demand, was divided be-
tween said Heald and said Taylor in pursuance of
[their said agreement, and no part thereof was paid to
midDupuy. Thatsaid Taylor thereafter claimed to have 20
undersaid agreement some interest in said M cCoy farm,
land by some transfer, assignment or other means, gave
looneJ. B. Taylor a part of his said interest as your ora-
tors are informed, who thereafter claimed to be in some
Fay interested in said farm, and such interest was rec-

ognized by said Heald.

I 6-And your orators further show that the mortgage
P thesaid Blanchard farm subject to which said farm
pas conveyed to your orator William R. Henninger, gq
pstead of being for the sura of three thousand dollars
P five per cent, interest was for thirty-six hundred
rsbearing six per cent, interest; and your orators
,6 '|sac® and claim that by reason of such misrep-
psentations and especially by reason of the fraudulent
1 between said Heald and said Taylor as
jesaul, under which your orator William R. Hennin-

herein’t m"Ucec* to convey his said farm to Dupuy as

mthe CSa® ’ ~°Ur sa” oraf°r isjustly entitled to have
ftveyance made by him of said McCoy farm to 4.Q
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said Abraham B. Dupuy rescinded, and to have sad
property re-conveyed to him—that the effect of said con-
veyance was in equity to constitute said Dupuy a nere
trustee for your said orator, and that such trusts ©
attached to and inhered in said farm in the hands of
said Dupuy and any person to whom he might convey
the same unless such conveyance should have been
made to a bonafide purchaser for a valuable considera-
tion and without notice, and that it especially affected
the title to said farm when it was conveyed by said
Dupuy to said Heald, as hereinafter stated.

7.—Your orators further show that they are informedj
and believe it to be true that sometime in the year eight-
een hundred and eighty-nine, but whether before or after
the convejTince of said McCoy farm to said Dupuy, they
do not know, Thomas Jardine, Yreeland Jardine and
Margaret E. Jardine, holders of the five thousand dollarj
mortgage on said farm, commenced proceedings to fore-1
close said mortgage and in due time obtained a decree!
in this Honorable Court, and under an execution issued!
on said decree the Sheriff of the County of Middlesex!
advertised the said farm in the month of July, A. >
eighteen hundred and ninety, and the same was soldtM
Thomas Jardine, who purchased for himself and hs
said co complainants. That in the month of Junfll
prior to said sale, as your orators are informed an®
charge to be true, said Heald had procure sawl
Abraham B. Depuy to convey to him, the said Hea ,
the equity of redemption in said farm for the Domi 1
consideration of one dollar, that said Heal "a =
procured a deed from said Depuy he persona } O s
his counsel attended said Sheriff s sale an Jjj
entered into an agreement with the said comp a
the said Jardines, by which they wereto  PO*
to bid off said farm for a less sum than the
due on said decree, and said Heald was to I
right to redeem the same at any time W Jjwe
days by payment to said Jardines of t ea
on the said decree with interest and costs o
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under said agreement said Thomas Jardine bid off the
farm for the sum of four thousand dollars, a sum much
less than the amount due on the said decree, and a deed
was made to him therefor by the said Sheriff; that
within the said thirty days said Heald tendered to said
Thomes Jardine or one of the said mortgagees the full
amount due on said decree, including the interest and
oosts and costs of said sale, and demanded a con-
veyance to him of said McCoy farm; that said
Jardines declined to accept said tender or to permit
swchredemption, or to make any reconveyance to said
Heald, who thereupon filed his bill in this Honorable
Court against said Jardines to enforce said agreement
for redemption of said farm, and such proceedings
were thereon had that in the month of March, A. D.
eighteen hundred and ninety-one said Heald’s right of
redemption of said farm was sustained, and a decree
tothat effect and requiring a conveyance thereof to
himby said Jardines was ordered, but for reasons up-
knownto your orator such decree has never been filed,
although counsel of your orator, William R. Hennin-
o, has repeatedly requested said Heald’s counsel to
have such decree placed on file.

Yourorators further show that they are advised,
andthey respectfully insist that when said Dupuy con-
PJAd to said Heald the equity of redemption in said
Moy farm, as herein stated, said Heald became
thereby a trustee for your orator, William R. Hennin-
fief, that the agreement made by him with said Jar-

Ines giving him the right to redeem said farm on pay-
folk0 afnount due to said Jardines enured to the
P®®tQ said William R. Henninger, and said Jar-
t 0l sa® Thomas Jardine, became thereby a trus-
Vdti0l mlln’ an(® e tender of the amount due said Jar-
[,in In.» e time agreed on secured to said Hen-
ladud e 1M1t t°>redeem said farm1 and that the
rvhtofl 17 A honorable Court establishing such

jedicatik? er|pton 1Q favor of said Heald was an ad-
0Oa Stents and purposes in favor of your
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orator William R. Henninger, and, if necessary for
his protection, this Honorable Court will compel sad
Heald to have a decree in conformity to said decision
placed on file, or will permit your said orator to have
said decree drawn and filed.

9.— Your orators further show that your orator Wil-
liam R. Henninger first learned of the said fraudulent
agreement between said Heald and said Taylor and of
the fraud practiced on him by them in the month of
January in the year one thousand eight hundred and
ninety one; that he was informed at the same time of the
pendency of the said cause hereinbefore referred to be-
tween said Heald and said Jardines for the redemption
of the said McCoy farm ; that he made preparation at
once to assert his claim against said Heald as soon as
said cause should be decided, if said Heald’s alleged
right of redemption should be thereby sustained, and as
soon as he was informed of the decision of said cause
which was in the latter part of the month of March,
A. D. eighteen hundred and ninety-one, he caused his
bill to be filed in this Honorable Court against sad
Heald, praying that said Heald might be decreed to
have been a trustee for him by reason of the frao
practiced on him ; that the deed made by him to sad
Dupuy might be set aside and the said McCoy farm re
conveyed to him ; that afterward a supplements 1
was filed against said Heald, the said Jardines, Go on
Chambers and the Port Reading Railroad Company,
which bill has recently been dismissed for the wan o
necessary parties—your orator William R. Henninger
claim not having been heard or disposed o on

merits.

10— Your orators further show that atthe time said
Heald filed his bill as hereinbefore stated [
said Jardines he also filed with t e "
the County of Middlesex a “otl® orator

pendency of his said cause; Jf hill against
William R. Henninger also, as so

Rl with the st
m H@I 1011 w1 (&}
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Clerk of Middlesex County a notice according to the re:
quireraents of the law of the pendency of his said cause
and that he also, immediately after filing his said bill
and before the execution and delivery of the conveyance
hereinafter mentioned, made by said Thomas Jardine
for said McCoy farm, caused said Thomas Jardine,
Vreeland Jardine and Margaret E. Jardine to be
notified of his claim to said McCoy farm, as set out in
his said bill, and that he had filed his bill against said
Heald to enforce said claim, and yet with full notice 10
of the decision of this Honorable Court in favor of said
Heald, as herecinbefore mentioned, and of the filing of
thesaid notices with the Clerk of Middlesex County, and
with full notice of the claim of your orator, William R.
Henninger, to said McCoy farm, and that his bill had
been filed to enforce the same as herein stated, said
Thomas Jardine, acting for himself and also for said
Yreeland Jardine and Margaret E. Jardine, and with
their consent, conveyed a portion of said McCoy farm
inthe month of May, in the year last aforesaid, con- 20
taining about eighteen acres, to the Port Reading
Railroad Company, a corporation organized under the"
laws of this State, for the sum of twelve thousand
dollars, and at or about the same time conveyed the
remainder of said farm to one Gordon Chambers, of
Philadelphia, in the State of Pennsylvania, for the
sumof ten thousand dollars, said Chambers being, as
your orators charge, an employee of said Railroad
Company, and taking said conveyance in trust for
; sad Company, which paid the whole purchase 3o
money of twenty-two thousand dollars to said Thomas
. 'kfdine at or about the time of the delivery of the
- jl® That said Port Reading Railroad Company be-
I frethe purchase of said property from said Jardines
j a(“beforereceiving said deeds or paying the purchase
oy, knew of the pendency of the cause between
] and said Jardines and of the decision of
s onorable Court therein, and also knew, or had
I m"|ce°fthe claim made to said McCoy farm by your
014 1William R. Henninger, and of the filing of the 4
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said notices hereinbefore referred to, by said Heald
and your orator with the Clerk of Middlesex County;
that said Thomas Jardine exacted, and said rairoad
company gave, to said Jardines as one of the conditions
of said conveyances its bond of indemnity against any
claim which said Heald or your orator should make
upon said McCoy farm.

11. — That your orators have found on the record of
10 deeds of Middlesex County a deed of bargain and sdle
dated and acknowledged on the nineteenth day of
April, 1892, by which said Gordon Chambers conveyed
to one Ferdinand E. Canda the tract first herein de
scribed as part of the McCoy farm in consideration of
ten thousand dollars, but your orators charge that be-
fore said conveyance was made and before the pur-
chase money was paid said Canda knew, or had sone
notice of the claim herein made by said William R

Henninger, or that he made some claim to said lands.

20
12. — Your orators further show that when your

,orator William R. Henninger accepted the deed
as hereinbefore stated from said Dupuy for the
Blanchard property, he fully believed that the
same was subject to a mortgage for only three thou
sand dollars bearing five per cent, interest as
provided in the written agreement between your sa
orator and said Heald as agent of said Dupuy ashe
claimed, but after he had accepted said deed he foun

oq to his great surprise that the mortgage was execut
by said Dupuy to Leon F. Blanchard for thirty-six

hundred dollars and bore interest at six percent., t a
by reason of losses sustained by your said orator in is
business, he became financially embarrassed an was
unable to pay said mortgage or to pay the Interes®
which became due thereon, and in consequence t ereo"
one Mary R. H. Meyer, claiming to be the assignee”
said mortgage, obtained a judgment for the » j
hundred dollars, the principal, and three hun
twenty-four dollars for interest in the Court o

A
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L Pleas of Monroe County, in the State of Pennsyl-
vania under which said property was sold and was
Lrcbased bv said Mary R. H. Meyer, and has there-
fore passed beyond the control of your orators ; that
L acoout of his said losses your said orator, William
p Heminggr, foond himself unable to provide the
reEessaynoney to carry on a prosecution to set aside
L sidconveyance by him of the McCoy farm to said
Dy and the conveyance by said Dupuy to said
iHdd and to induce his co-complainant to make such 10
adams of noney as might become necessary, and to
.ssuehimfor the same, and for such services as he
nigdt render in such prosecution, he assigned to his
[sid co-conplainant an interest in his said claim, and
msidland if the same shall be recovered, so that
yoursaid orators have a joint interest in said claim.

13—To the end therefore that the said Charles
E Heald, Abraham B. Dupuy, dJosiah Tay-
ly; Jane B. Taylor, Thomas dJardine, Vree- 20
land Jardine and Margaret E. Jardine, The
Pot Reading Railroad Company, Gordon Chambers
and Ferdinand E. Canda may (but not under oath, an
[answer under oath being waived,) severally, full and
direct answer make to all and singular the premises, as
fullyand particularly as if the same were here again
[repeated and they interrogated thereto, and more
[especially and particularly that said Abraham B.
[Dupuy may state whether he at any time, and if so,
[when, and at whose request, executed a deed to Wih 30
hmR. Henninger for a tract of land situate in Mid-
I dlesmithfield Township, in the State of Pennsylvania,
I adwhat consideration he received for such convey-
|ance. and by whom the same was paid to him.
I Whether he at any time owned, or held the title to,
the farm hereinbefore described, situate in Middlesex
I owunty, in this State, and known as the McCoy farm,
1sofrom whom and for what considertion paid, he re-
I cavedsuch title; whether Charles E. Heald acted as'
I Bagent in the procuring the title to said McCoy farm, 40-
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if so, when he became such agent and when his agency
ceased, if it has ceased; whether it was created b/
parol or in writing, and what were its terras ad
whether said Heald had any interest in said farm whie
the said Dupuy held the title, and whether he o+
veyed said farm to said Heald at any time, and if s
when and for what consideration. That said Healdi
maj answer whether said William R. Henningerdidj
not pay to him three hundred and sixty-six dollars m
the conveyance of said MCoy farm to said Dupuy, o
what amount, if any, he did pay to him in cash, ad
what disposition he made of the same, how much, if
any, was retained by him for his own use and why,
whether any part was paid by him to said Josiah
Taylor and, if any how much and for what reason it
was so paid, and how much of it he paid to said Dupuy, [
if any.

14.—That the said Thomas Jardine, Vreeland Jardine
and Margaret E. Jardine may also answer whether or
not they have sold and conveyed part of said McCoyl
farm to said Gordon Chambers, and the remainder to
the Port Reading Railroad Company, and if so, whenl
said conveyances were executed and delivered, and for
what consideration ; when the purchase money was
paid to them, and by whom and how paid, and whether
before said coriveyances were made they did not know
that this Court had delivered its decision in the suit j
brought by said Heald against them, to the effect that 1
said Heald was entitled to redeem said McCoy farm by I
paying to them the amount of the decree in the fore-1
closure suit hereinbefore mentioned, with the interest 1
and costs. W hether they communicated said decision I
or the pendency of said suit to the purchasers of sai I
farm or either of them, their attorney or agents, an I
if not, why not; whether they did not know 0l |
not heard before said conveyances were execu "I
or before the purchase money was paid, that sai j
William R. Henninger had made some claim to sai 1
McCoy farm and had filed his bill against sai I
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Eeald in this Court alleging that the deed or title
bf sad farm had been procured from him by the
fraud of said Heald and said Tavlor; and whether he
feommunicated such information to the said grantees,
Ld if not, why not; and whether before said convey-
aroes were executed and delivered, and as part of the
Consideration therefor they did not require said
Irantees or either of them to give to them, the said
grantors, an agreement in writing to indemnify them
igainst the claim of said Heald, or against the claim
|of said Henninger, and if such indemnity was given
fthet they may state by whom said agreement was
made and set it out fully in their answer and state
hy they demanded it.

1 15—And that said Port Reading Railroad Company
ad said Gordon Chambers may answer whether said
oonveyance to said Chambers was, or was not, made
to him said Chambers at the request of, and in trust
lor, said company; whether it did not pay the pur-
dee money; when and in what way and to whom
r*e purchase money mentioned in each of said deeds
pas paid; whether said company did not, before the
livery of said deeds and the payment of the purchase
fooney know of the pendency of the said suit by said
Roald against said Jardines, and whether it did not
how or had not heard of the decision in suid suit, that
pd Heald had aright to redeem said McCoy farm, as
eieinbefore stated ; and whether they had not heard

Pat said Henninger claimed that the title to said farm
fd been procured from him by said Heald and Tay-
p) ar by said Heald, by fraud, and that he had filed
S1 Court to enforce his said claim, or some

I~ ~ ~id farm ; whether it did not give to said
pWtoes to procure the conveyances of said McCoy
stated, its bond of indemnity, agreeing to

[there?! “ "em a”amst any claim made, or that might
lor sail it 6 ma(*e’ aSainst them by either said Heald

proes m eunm&r an(d arising out of said convey-
at they may also answer whether or not
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the conveyance hereinbefore mentioned has been
made by said Chambers to said Ferdinand E. Canda,
and, if so, for what price, and when, to whom and
in what manner said consideration money was pad®
whether said conveyance was made by consent or re
quest of said Port Reading Railroad Conpany.
Whether either of said parties communicated to sad
Canda the fact that either said Heald or said Hemin-
ger made any claim to said lands, and if so, what they
did communicate to him on that subject. If nocom
munication was made to said Canda in reference to
said claim, why it was not made. Whether said com-
pany has now any interest in said land, and if so, what.
Whether said company gave to said Canda any assu-
ance or agreement, either by parol or in writing toin
demnify him against any defect in the title or any
cl'aim against said lands, and if so, what the agreement

was.

16.— That said Ferdinand E. Canda may also answer!
when said deed was delivered to him, and when thg
purchase money was paid, and how much was paidj
and to whom and in what manner. Whether before
the payment of the purchase money n had nok bead
that there was or had been some claim made to sanl
lands by either said Heald or said Henninger, an "
he had heard on that subject, or in reference to aryj
alleged defect of the title of said Gordon  am erg
Whether he had any examination of the title m e j
fore said conveyance, and if so, by w om,
whether said Port Reading Railroad onp
nnw mw interest in said lands, and if anywi , J*
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himby fraud, and that he is entitled to have the same
rescinded and said farm reconveyed to him subject to
the lien of the mortgage held by said Jardines ; that
it may also be decreed that by the conveyance of said
McCoy farm to said Charles E. Heald by said Abra-
hamB. Dupuy, said Heald became in equity a trustee of
said William R. Henninger ; that under and by reason
of the agreement between said Heald and said Jardines
hereinbefore mentioned, said William R. Henninger
became entitled to redeem said farm after said sheriff’s
sale on payment to said Jardines of the amount due to
themon their said decree, and said Jardines thence-
forth held the title to said farm in trust for your ora-
tor, William R. Henninger; that said Jardines con-
veyed the said farm to said Port Reading Railroad
Company and Gordon Chambers, and said Chambers
conveyed to said Ferdinand E. Canda, with full knowl-
edge or with notice, on the part of both grantors and
grantees of the equitable rights and claim of said Will-
iamR Henninger; and that your orator, William R.
Henninger, may be declared to be entitled to redeem
[adfarm on the terms of the said agreement between
said Heald and said Jardines; and said the Port Read-
ingRailroad Company and Gordon Chambers and Fer-
pandE. Canda may be required to reconvey said farm
| orators or to said William R. Henninger on
pem °fgsaid decree in favor of said Jardines, or,
i orany reason, such reconveyance may be impossi-
fl be required' to account to your orators
a4 v va*fue  saM lands and at least the amount
of ' 1101 th(7 were valued in the said conveyance
Jadmm’ T’ A f°r any reason the conveyance by said
Chamha ° Sf* la“roacl company and said Gordon
saidWilliamR"H aS a”*ainst the cla™ of
dre Vrli VrHenmnger>that the said Thomas Jar-
ke decreed t Jardlne and Margaret E. Jardine may
deenone ° A over to your orators all the por-
t e r * by them °n the of said

nutdedp of6 ¥ ng tbe araount due to them on said
°0 bve thonsand dollars held by them on
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salid farm, or on the aforesaid decree of foreclosure,
and your orators may have such other and further re
lief in the premises as the circumstances of the case
may require as to your Honor may seem meet.

May it please your Honor the premises considered
to grant unto your orators the State’s Writ of Suib-
poena issuing out of and under the seal of this Honor-
able Court, to be directed to the said Charles E. Heald,
Abraham B. Dupuy, Josiah Taylor, Jane B. Taylor,

10 Thomas Jardine, Yreeland Jardine, Margaret E. Jar
dine, the Port Beading Kailroad Company, Gordon
Chambers and Ferdinand E. Canda, commanding them
and each of them by a certain day and under a cartan
penalty therein to be expressed to be and appear be
fore your Honor in this Honorable Court, then ad
there to answer all and singular the premises and to
stand to, abide by and perform such order and deaee
therein as to your Honor shall seem meet and shall ke
agreeable to equity and good conscience, and your aa

20 tors will ever pray, etc.

THEO. LITTLE,
Sol. for and of Counsel with Complainants.

IN CHANCEKY OF NEW JERSEY.

Between

W illiam B. Henninger & al,

80 Complainants, OnBill, &C

Demurrer &
r Answer.

AND

Charles E. Heald & others,
Defendants.

The demurrer of Charles E. Heald, °"e
fendants, to the Dbill of complaint o * A
AQ Henninger and Stephen H. Little file un
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[ pest, and also the answer of the said Charles E. Heald
I to the said bill :

This defendant by protestation, not confessing all or
I any of the matters in the complainant’s bill to be true in
I such manner and form as therein alleged, doth demur
[tosaid bill, and says that the complainants have not
I'made or stated such a case as entitled them in a court
Tofequity to any discovery from the defendant, or any
Irelief against him, as to the matters set forth in said
Ibill, or any of said matters, and for further cause of
I demurrer he shows that said bill does not set forth
I what interest the said complainant Little had in said
Taction, nor when and how acquired, nor set forth any
Icontract with said Little in such certainty as can be
mconsidered by a court of equity, and for further cause
lofdemurrer, the said defendant shows that the pre-
tended cause of action set forth in said bill is such as
cannot lawfully be assigned, and that such assignment
Tisunlawful and vitiated any pretended equities of the
mcomplainant, so that they will not be considered by7 a
courtof equity nor relief granted thereon.
I And for further cause of demurrer this defendant
says that it appears by said' bill that the Blanchard
IP ce, conveyed to said Henninger as therein alleged

asbeen sold to other parties and is not in the com-

amants possession or control and could not be re-
L. ,J them’ and that parties could not be re-

adthJtl C°Urt !°f E(luity in the original position,
“o O0f,h  “ mi)lai,,a,lts have no claim to the rescis-

10

20

Fouitv , e eMhan£e set forth in said bill in a Court of 30

Iraudailoe” 011 Se*k tbe'r relief for any pretended
Al  S'dInsa,d bm in a Court Of law.
Iasd r » “ CI' e of demurrer, this defendant

«hteen h!n? Pr SJy Sidd biUthat as early as March.

rift,2 'to ninety'°ne- “ id fin g e r «led
Uliefasbvth 1T ’° Praying substantially the same

bl was dismi® !! V7 thlS Cause Prayed>and that said

Dl this defendant » ~ T "* ©°f necessary Parties,
A A ***% cha”eS that SUch

le merits, that under the practice of 4

0
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this Court any mnecessary parties could have ben
brought in. and that this Court will not entertain anew
suit for the same cause of action.

And for further cause of demurrer, this defendant
says that it appears by said bill that the complainants
could have brought their bill herein at least
as early as the said original suit by sad
Henninger, and that the complainants claim them
to have known all that is alleged by them &

10 foundation for the rescission of said exchange of lands,
and that on their own allegations they are in laches
for more than a year and that the interest of pu-
chasers have intervened and this Court will not enter-
tain any action for such recission, but will leave the
complainants to their remedy, if any, at law.

And for further cause of demurrer this defendant
says that it appears by said bill, that the same isex-
hibited against this defendant and the several other;
defendants therein named, for distinct matters and

20 causes, in several whereof as appears by said hill, this
defendant is notin any manner interested or concerned,
and that the said bill is altogether multifarious.

A nd for further cause of demurrer this defendant
shows that this bill on its'face is supplemental to thej
suit formerly brought by said Henninger and claims s0j
to be, and that the proceedings in said former sutl
should have been set forth and the pleadings theren |
and make part of the record herein, so that the el
fendants herein might fully have the benefit of tel

30 same according to the practice of this Court in su 1
cases. .

Wherefore and for divers other good causesot e-l
murrer appearing in said bill this defendant o m
demur thereto and humbly prays the judgment o tn"|
Honorable Court, wdiether he should be compe

make any answer thereto. And prays e, "af1

dismissed with his costs, and charges in t is

most wrongfnlly sustained. erand |
A A

And this defendant, subject to said above
40 the judgment of this Court thereon, this e en
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Iwering, but without oath, as prayed by said bill, says
that in said bill filed by said Henninger above-men-
[tioned in March, 1891, and on a supplemental bill filed
By siid Henninger thereon, this defendant has made
!full, true and complete answer to most of the matters
gt forth in this bill, and all matters concerning the
jexchange made with said Henninger, and that said bill
land supplemental bill have been dismissed and he prays
reference to the files and record of said action, and
ithet the same be taken as part hereof, and that the de-
pendart may have the benefit herein of his answer filed
las aforesaid.

I Andthis defendant admits the first paragraph of said
|hll that in November, 1889, said Henninger held the
wuity of the McCoy farm, subject to mortgage held
lvthe defendants Jardine, and says that interest there-
in had not been paid for over a year, that foreclosure
pas ordered, and that the farm was hardly worth the
jnortgage, was uncultivated and the buildings small
Ind dilapidated and rented as a tenement house at six-
pen dollars a month.

1 2—Thisdefendant believes and admits that said Hen-
pnger employed one Josiah Taylor as real estate agent
p «ll said farm, who approached this defendant, repT
reserting that he had authority to sell or exchange
P<* farm.  That this defendant was then agent
P t owner of the Blanchard place mentioned
1 S said property being in the name of

l.am “upuy, but really held at that time for
I°re Mary Pratt. ,

represented that said

«k WS J"ect to a m°rtgage of three thousand

| ear'a§ interest at five per cent., and says that
omm ? + 61leo°tintions with Taylor preceding the
exchange, but also at the time of

matsad w a®reement’ which was the only time that he
NHennirT111r? 61° sa*d Taylor and then told

thoeand at the face of said mortgage was three
P dSX dollars, but that it had been
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agreed between this defendant and C. f, Meyerd
Philadelphia, the owner of said mortgage, that vhen
any purchaser of said property should pay his first sx
months’ interest the said Meyer would give a sipda
tion that said mortgage should be reduced to thee
thousand dollars, with interest at five per cent, pr
annum, and would so indorse the bond, and thsd
fendant says that said Meyer had so agreed with thi
defendant.

10 3. — And this defendant says that to the best of hil

recollection said Taylor first proposed the exchange ol
the Blanchard place for the McCoy farm, and that aft«
considerable negotiation a written agreement wasna
between said Henninger and this defendant, as agenl
for the owner of the Blanchard farm, as then hddil
the name of said Dupuy, about November sixteath]
eighteen hundred and eighty, nine, substantially to thl
best of defendant’srecollection, as set forth in thethifl
paragraph of said bill, but this defendant having ro
copy thereof prays inspection and proof thereof foi

greater certainny.

4. —And this defendant admits that at the signng
thereof said Henninger gave defendant a fifteen-dan
.note for three hundred dollars, which was paid, and!
four months note for one hundred dollars, which "=
never paid, and that deeds were thereupon exchange*
and that said Henninger, about that time, accoun
sixty-six dollars advance rents received by him

30 the McCoy farm.

5. — And this defendant admits that said Henning*
did not see Depuy in the matter but baigaine 1
this defendant, as agent of the ownerof t ep 7]
and that Taylor acted only as said HennmOe”®  ~J
this defendant so understood him to act, an 1
fendant denies that there was then any un “1

or agreement between said Tayloi an Ilterested ifl
that said Taylor was to be in any way 1

40 the McCoy farm, or that Taylor had any



le matter except his commissions for negotiating the
exhange. And as to the allegation in said bill that
le complainant, much to his surprise, had learned in
Jaruary, 1891, that said Depuy had no interest in said
Banchard property, but simply held the title in trust
mor said Heald, this defendant says that said Dupuy
Mdthe title at that time for said Mary Pratt; that
afterwards, about the month of June, 1890, this de-
encart bought of said Mary Pratt her interest in said
i which was subject to foreclosure and needed
potection, and on the fourteenth day of said June, at
herrequest, Abraham B. Dupuy conveyed this farm
ft this defendant by deed expressed, to be in considera-
|onof valuable considerations and the sum of one
ired dollars, and this defendant says that said
ftluable consideration were moneys advanced by this
ftfendant to said Mary Pratt, as well as expenses and
lenices of this defendant for her in connection with
H Blanchard property and the original purchase
theref by or for her. ¢ J
And this defendant says that at the time of the ex-
mnge for the McCoy farm, said Dupuy did not in
H wayhold the title for this defendant, and this de-
mdant likewise denies that while the negotiations for
exchange were pending any agreement was made
Bet forth in said bill or otherwise or in any way, by
| ch this defendant and said Taylor should become
i. y°r severally interested in said McCoy farm or
B e proceeds thereof, and he likewise denies that the
B>ey paid or agreed to be paid by said Henninger on
» exchange was wholly or partly divided between
L ,6m Heald and the said Taylor, and on
Eeoft?ry t.,ere°f this defendant says that at the
Ivlor eh6 11  eXCllange was understood that said
Knsmt °f rece’ve one hundred dollars as commis-
Isbvth! em©°neys that were paid, and that this.
IdaitsavsTb” 0f/ aid Henninger- And this de-
lentof J fl thatu said Henninger knew of said pay-
Leetnont f undred dollars at the time that said

10
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e exchange was signed, and this de- 4@



fendant says that all moneys received by him um
said exchange over and above said one hundred di-
lars paid said Taylor, were accounted for and paidto
said Mary Pratt, this defendant taking as his comms-!
sion the note of one hundred dollars made by sid
Henninger hereinbefore mentioned, and which les
never been paid.

And this defendant further answering says that it is
entirely untrue that said Josiah Taylor had any interest
whatever in said McCoy farm at the time of said exj
change, but defendant says that about a month after;
wards, and about December 21st, 1889, said Taylor net
this defendant and told him he had a man who would;
pay alarge sum for the farm and had actually offered itJ
but that Henninger would not not take it ; that saidexl
pected purchaser was ready to renew his offer, and
this defendant thereupon authorized said Taylor to sdl
the farm at the price so named by him ; that Taylor
thereupon said he wished more than regular commis-
sion if he could sell said farm, which was then utterly |
unsaleable, and after some consideration it was agreed
that if he used every effort and advanced one-half of
all expenses necessary to effect a sale of said farm, that
he should be paid one-half of the net proceeds as com
mission. And this defendant says that said Taylor
continued to act as such agent for a few months, but!
that he effected no sale of the farm, and finally aban )
doned all effort on that behalf in the spring of the jearj
eighteen hundred and ninety.

This defendant says that said agreement of sad
Taylor that he should so act as agent was taken by
him in the name of J. B. Taylor, which this de en a
then supposed was said Josiah Taylor, but whic sa«
Taylor afterwards claimed belonged to his wife as ie -

after mentioned.

6 —And this defendant says that said ®ort" 1

i the Blanchard place was known at R

s

said exchange to be for
*llars  but. it was understood
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thereof would reduce the same to three thousand
Hollars upon payment of'interest, and that there was
bo misrepresentation or fraud with reference to said
nmortgage, and that as late as the seventeenth day of
Jure, after said exchange, the offer so to reduce said
mortgage remained open, and he prays reference to the
letters from said Henninger whereof copies are an-
nexed to his answer to said Henninger’s suit originally
fcrought, and says that said Henninger paid and offered
Itopayno part of said mortgage, and allowed the
mxoperty to be sold under foreclosure, and paid no part
lof the taxes thereof, and proved shortly after said
(exchange to be utterly irresponsible and insolvent, and
le denies that there were any fraudulent misrepresen-
tations or any fraudulent agreement between said
Taylorand this defendant at the time of said exchange
jwhereby said Henninger was induced to convey his
prtn to said Dupuy or that he or the complainants are
[entitled to any rescission of said sale, as against this
defendant or any other person.

I + And this defendant says that it is true that fore-
losure of the Jardine mortgage was begun about the
pe of said exchange; that final decreee for five
, ISn ®ve hundred and thirty-nine dollars and six-
pn cents, besides costs one hundred and thirteen
f areand twenty-nine cents was taken May 21st, 1890,

Lidf ©Urt’ that under execution on said decree the
ithatrmti T i advertised for sale July 17th, 1890 and
L h1l !daj.the sarae was S°W to Thomas Jardino
featsaid gf°rsaid Mortgagees. And this defendantsays
tkesoliaih! e f as'frcleunc*ran oralagreement between
ithat this jipfO aidines and defendant’ssolicitor

have a conveyance of said
dysunon,, ™d Purchaser at any time within thirty

N < 1S r ntt0 SaW Jardines ot ‘he amount of
and cost of sale- And this

Idaade(| sviH S. * le tendered said amount and
pke the «@n conve“ancev uud that on refusal to
6 16 unmediatelv filed bis bill in this

10

20



10

20

30

40

26

Court, and that an opinion was obtained in his favx]
about January, 1891.

And this defendant says that meanwhile and urtil
the filing of said Henninger’s bill in March, 1891,
demand or suggestion of demand was made by sail
Henninger that said exchange should be set aside, and
no intimation was conveyed to this defendant of ay

such claim.

8.— And this defendant says that meanwhile inthej
summer of the year 1890, owing to the unexpected!
growth of the prosperity of the neighborhood, and the!
laying out of new railroads and terminals in that |
vicinity, the McCoy farm and all lands in that neighi
borhood suddenly advanced in value, and that as earl*
as July, 1-890, this defendant, through his solicitor, bv
written agreement, sold said salt meadow of sad
McCoy farm to one Elwood Byers, for five thousand
four hundred dollars; that thereupon said Jaulinesl
refused to carry out their oral agreement and insist«
that said Sheriff’s sale had given them an absolute
right in said property. And this defendant says t a
said agreement of said Elwood Byres was aftemai s
assigned to said Gordon Chambers who had the r™
to insist upon a performance thereof againstt is m
fend ant. i

And this defendant says that he is advised byc
sel and insists that under said agreement sai n
Byers and his assigns were honest purchasers ree
any alleged equity of the said W'lliam
and his assigns, and he prays all benefi
as if made by plea. . tjt,

And this defendant further answering s
about the 20th day of November, 1890’ a° inJ j
anv notice of any alleged claim of the sai

this defendant by written agreement, sign A
agreed to sell the remainder of said an s

Hangian for the sum of ten thonsan A~ 10
paid as soon as this defendant con ¢ ma A 1

said property. And this defendant says
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tract and the benefit thereof, a duplicate whereof is in
hspossession ready to be produced and proved, gives
Itesid C. P. Hangian a right in said property as an
hoeg purchaser free from any claims of the said
WlliamR. Henninger and his assigns, and that said
[contract having been assigned to said Ferdinand E.
Cady, title has been made in said Ferdinand E. Canda
fieeof all claims of the said Henninger, and his as-
signs, and he prays all benefit of this defence as if the
panrehad been made by way of plea.

1 9-And this defendant further answering says, on in-
formation and belief, that this action is part of a fraud-
ulent conspiracy between said Josiah Taylor and the
pid Henninger and others attempting to obtain a re-
fission of said sale expressly on account of an alleged
piud by said Taylor upon said Henninger, but really
Brthe benefit of said Taylor and his assigns. And this
lefendant says that in fact, said Josiah Taylor and Jane
r Taylor, his wife, on the 23d day of September, 1890,
lied their bill against this defendant and said Jar-
pnes alleging that this defendant had an interest
pd equity of redemption of said premises from said
iodines, and that said Taylor was entitled to have the
P proceeds of said property under the agreement
instituting Josiah Taylor, agent, for the sale thereof
; eiembefore set forth to which action this defendant
Ped an answer on January 17th, 1891, and that after
pious notices to speed said cause given by this de-
1 an saille was abandoned by said Taylor, and
i“ee entered dismissing the cause ; that said bill was
m IU .~ OQnplainant Little as the solicitor of said
lint 1'1!1a” a”out Mar°h, 1891, the said complain

pentto  then bein” the solicitor of said Taylor,

Thmtn°f66 - ~ eiminger in Pennsylvania, informed
[thisdpf ayi°r had been jointly interested with
Lnedf A thG Purchase of said P”perty, and
dhdf u Hm’ said Henninger, as assignment

adond 1 against this defendant to said Taylor
Ultl to said Little, and on the same day
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said Henninger signed an affidavit to his original hll]
of complaint that he had not known of any such agree]
ment between said Taylor and this defendant. And
this defendant says that these facts were testified tohy
said Henninger in his presence, on the trial of saidhll
and supplemental bill of complaint, said Henninger
speaking of said Stephen H. Little as his solictor]
And this defendant says that to said original hill
brought by said Henninger against this defendant,
this defendant promptly filed an answer about thg
month of May, 1891 ; that in the summer and fall of
that year this defendant pressed for a trial of thy
cause, so that he might carry out his agreement forth«
sale of said land; that said Henninger thereupor®
alleged that said Jardines had made the conveyances s
forth in the tenth paragraph of the complainants’ bil
and asked for and obtained leave to file a supplemental
bill against the purchasers under said conveyance, whicl
bill was filed about October 7th, 1891, that theeupo|
after answer filed to said supplemental bill, sad case
came on for trial before the Vice Chancellor on the 13h
dayof April,1892,whereupon upon the cross-examinatiol
of said William R. Henninger, a witness producedioj
himself as complainant, the facts as to the assignnenj
of his interest were obtained .. hereinbefore stated, 1
thereupon upon the request of the complainant, *j
cause stood over until the 15th day of April a * «
that the said complainant might makeappnaldm
saw fit, to amend his bill by setting forth and PP™M « j
said assignment and making the properpereon !

that on said last day the complainant, F
through his counsel, Theodore Little, » J
dismiss the suit, reserving the right tot PQJ

to file another bill, and that upon argumei
refused permission to dismiss without prej

)

that he could not prevent, the comp am thatit
order dismissing his suit with costs an A parties
was the duty of the complainant to 1 thereupon
defendants, so as to defend thelli rIS ¢ through

the said complainant, William R. He o® >
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mhis counsel, elected that an order be taken dismissing
Raid bill and supplemental bill with costs, and said
I order was made, and this defendant says and charges
I that said action of said complainant was in abandon-
I ment of his claim in that regard, and prays all benefit
I ofthis defense as if made by way of plea.
I And this defendant, further answering, says that the
I sadcomplainant William R. Henninger has not paid
tothis defendant or to any of said defendants his
Bosts of suit upon said /bill or supplemental bill, and
[thet he is not entitled to bring suit in this Court until
said costs are paid, and he prays all benefit of this de-
ferce as if made by way of plea.
I Andthis defendant further answering says that there-
upon, there being no suits pending in regard to said
feroperty, the sale to Ferdinand E. Canda was closed
Iv the deed mentioned in the eleventh paragraph of
peid bill, the Port Reading Railroad Company already
laving title to the lands sold to said Byers, and which
lad been bought in their interests, and he insists that
mhereby complete titles in said farm have vested in the
persons to whom said deeds were made, and this de-
fendant denies all unlawful combination or conspiracy
P said bill charged, without this, that any other
patter or thing therein set forth and necessary” for
pis defendant to answer unto, is true to the knowl-
fade or belief of this defendant, and this defendant
pays to be hence dismissed with his costs of suit in
Ps behalf most wrongfully sustained.
CORTLANDT & WAYNE PARKER,

1 Solicitors of Charles E. Heald, Def’t,
Pchakd Wayne Parker, of Counsel.

[NewJersey, )
P®ex County, f ss-:

I aMDWayne Parker, being duly sworn accord-
Jhn a' ubn oafh* saith that the above de-
pt is fl 11t Intended for the purpose of delay,

1°
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forth, and that said Heald is out of the State of Not
Jersey.

R. WAYNE PARKER, I
Sworn and subscribed before me )
this 22d day of October, 1892. )
Edward Kenney,
Master in Chancery]

I hereby certify that I have perused the bill in ths
cause, and am of opinion that the above demurerii
well founded in point of law.

RICHARD WAYNE PARKER,
Of Counsel. |

IN CHANCERY OF NEW JERSEY.

Between— .
Wiliam R. Henninger, et al,

Complainants,
AND

Charle s E. Heald and others,
Defendants.

The demurrer of Ferdinand E. Canda, one of thedej
fendants, to the bill of complaint of William R €1
ninger and Stephen H. Little filed June fourteent *
past, and also the answer of the said Ferdinan I
Canda to the said bill: . I

This defendant by protestation, not confessing j
any of the matters in the complainants’ bill to
in sucl® manner and form as therein allege , 0 /1
mur to said bill, and says that the complainants < I
not made or stated such a cause as entitled t 1

court of equity to any discovery from this e 1
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or any relief against him as to the matters set forth in
Lid bill or any of said matters, and for further cause
(fdemurrer he shows that said bill does not set forth
Lhat interest the said complainant Little had in said
Lotion, nor when and how acquired, nor set forth any
motrat with said Little in such certainty as can be
[cosidered bv a court of equity, and for further cause
o demurrer the said defendant shows that the pre-
tended cause of action set forth in said bill is such as
wcamct lawfully be assigned, and that such assignment
k unlawful and vitiates any pretended equities of the
monplart so that they will not be considered by a
joout of equity, nor relief granted thereon.
I And for further cause of demurrer the defendant says
thet it appears by said bill that the Blanchard place,
coneyed to said Henninger, as therein alleged, has
‘beensold to other parties and is not in the complain-
ts ’possession or control and could not be returned
ly them, and that the parties could not be replaced by
acout of equity in their original position, and that
me complainants have no claim to the rescission of
pe exchange set forth in said bill in a court of equity,
[nt must seek their relief for any pretended fraud al-
Pged in said bill in a court of law. And for further
puse of demurrer the defendant says that it appears
ly said bill that as early as March, eighteen hundred
[nd ninety-one, said Henninger filed his bill in this
Pjurt, praying substantially the same relief as by the
Pl inthis cause prayed, and that said bill was dis-
r~d for the want of necessary parties, and this de-
cant is advised and charges that such dismissal is
p°n the merits ; that under the practice of this Court
L © necessary Parties could have been brought in, and
f* ~ B8k°urtj will not entertain a new suit for the
P cause of action.

f-ther cause of demurrer this defendant
add1™ * aPPears by said bill that the complainants

[thesa'i"6 their bill herein at least as early as
anginal suit by said Henninger, and that the

proplainants claim then to have known’all that is al-
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leged by them as foundation for the rescission of sail
exchange of lands, and that on their own allegation«
that they are in laches, and the interest of purchaser!
have intervened, and this Court will not entertain any
action for such rescission, but will leave the complain]
ants to their remedy, if any, at law.

And for further cause of demurrer, that it appear!
by said bill that the same is exhibited against this de]
fendant and the several other defendants therein]
named for distinct matters and causes, in several]
whereof, as appears by said bill, this defendantisnod
in any manner interested or concerned, and that the]
said bill is altogether too multifarious.

And for further cause of demurrer this defendant
shows that this bill, on its face, is supplemental to the|
suit formerly brought by said Henninger, and clamns]
so to be, and that the proceedings in said former suit]
should have been set forth and the pleadings therein
and made part of the record therein, so that the del
fendants herein might fully have the benefit ofthl
same, according to the practice of this Court in sucll
cases.

W herefore, and for divers other good causes of del
murrer appearing in said bill, this defendant doth del
mur thereto and humbly prays the judgment of ttn
honorable Court whether he should be compelle to
make any answer thereto, and prays to be hence <y
missed with his costs and charges in this beha mow
wrongfully sustained

And this defendant, subject to said above ®m"
and the judgment of tnis Court thereon, this ¢ en
answering, but without oath, as prayed by sa
says that this defendant admits the first paragrap
said bill, that in November, 1889, said Henning;
the equity of the McCoy farm, subject torn»
held, by the defendants Jardine, and he sa)
interest thereon had not been paid, an
closure was ordered, and that the faim

worth the mortgage. Wpver as to the
This defendant has no knowledge what
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trarsactions between said Heald and said Henninger
achsagent, Taylor, except that the said McCoy farm
Tra duly conveyed by said Henninger to said Dupuy,
metioned in said bill, and by said Dupuy to said
Hdd And this defendant denies that any fraud
[whetever was practiced by said Heald on said Hen-
prger, and leaves the complainants to make such
moof of their allegations in this regard as to them
nay seain advisable.
I Ad this defendant says that it is true that
preclosuwre of the dJardine mortgage was begun
oot the time of said exchange;, that final
Kaee for five thousand five hundred and thirty-
mre dollars and sixteen cents, besides costs one
hrded and thirteen dollars and twenty-nine cents
ms taken May 21st, 1890, in this court ; that under
extimon said decree the said farm was advertised
F «le July 17th, 1890, and that on that day the
fene was sold to Thomas Jardine, purchasing for said
jortgagees

| And this defendant says he believes that said sale
N nmdeunder an oral agreement between the solicitor
1 sad Jardines and said Heald’s solicitor, that said
Jeadld might have a conveyance of said' property from
P1 Ruchaser at any time within thirty days upon
jayrient to said Jardines of the amount of said decree,
m interest and costs of sale.
I And thisdefendant believes that said Heald tendered
P anuiht and demanded said conveyance, and that
Preusa to make the same he immediately filed his
r ntiscourt, and that an opinion was obtained in
pfavor about January, 1891."’

* % * © defendant believes and says that mean-

WwW/iawimr ~ saad Henninger’s bill in
We v ! u demand or suggestion of demand was
[staadP enrdns8'er that said exchange should be
Idfawo’ ? ., n° intimation was conveved to any one
dJ such claim. «

narof rhlSclefenclant say s that meanwhile, in the sum-
year 1890, by reason of new railroads and
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terminals in that vicinity, the McCoy farm advanced
in value, and about the 20th day of November, 1890,
and without any notice of any alleged claim of the!
said Henninger, said Heald, by written agreement,]
signed by him, agreed to sell all said lands, except thel
salt meadow tract, to one C. P. Hangian for the sua
of ten thousand dollars, to be paid as soon as sid
Heald could make title to said property as against said
Jardines.

10 And this defendant says that said contract and the
benefit thereof, a duplicate whereof is in his possession,
ready to be produced and proved, gives to C. P. Hiy
gian a right in said property as an honest purchaser)
free from any claims of the said William K. Henninger]
and his assigns, and that said contract has been as
signed to this defendant, Ferdinand E- Canda, andl
that title has been made in this defendant free ofall
claims of the said Henninger and his assigns, and ke
prays all benefits of this defense as if the sane haffl

20 been made by way of plea.

And this defendant, further answering, says, on in-
formation and belief, that this action ispart of afraud!
ulent conspiracy between said Josiah Taylor and t e
said Henninger and others attempting to obtain aie
scission of said sale expressly on account of an al egej
fraud by said Taylor upon said Henninger, but really!
for the benefit of said Taylor or his assigns. .d

And this defendant says that., in fact, sai sa
Taylor and Jane B. Taylor, his wife, on the 23 ayo«

30 September, 1890, filed their bill against said Hea< 1
said Jardines, alleging that this defendant ha a 1

terest and equity of redemption of said premises i
said Jardines, and that said Taylor was en e
have the net proceeds of said property un er Rt
ment constituting dJosiah Taylor agent ° J
thereof hereinbefore set forth, to whic ac A

was filed, and that after various notl(je® ak del

cause the same was abandoned by sai a3 " was

cree entered dismissing the cause, t a s f said
40 filed by the complainant, Little, ast e so
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Tavlor; that about March, 1891, the said complainant,
[little, then being the solicitor of said Taylor, went to
lee said Henninger in Pennsylvania, informed him that
sad Taylor had been jointly interested with this de-
pandart in the purchase of said property, and obtained
fromhim (the said Henninger) an assignment of half
[hscdaim to said Taylor and one-fourth to said Little,
adon the same day said Henninger signed an affida-
vit to his original bill of complaint.
I And this defendants says that these facts were testi-
led to by said Henninger on the trial of said bill and
supplenental bill of complaint, said Henninger speak-
ingof said Stephen A. Little as his attorney.
mAd this defendant says that to said orig-
il and supplemental bill brought by said
lenninger the defendants promptly filed answers,
Ind that finally said cause came on for trial be-
fore the Vice Chancellor, on the 13th day of April,
®$2, whereupon, upon the cross-examination of said
mlliam R. Henninger, a witness produced for himself,
Is complainant, the facts as to the assignment of his
Tterest were obtained as hereinbefore stated, that
thdapm upon the request of the complainant the
Ne stood over until the 15th day of April last, so
Pat the said complainant might make application if he
| nt to amend his bill by setting forth and produc-
PeSaid assignment and making the proper persons
rartles on sa® last day the complainant Hennin-
P-tiumgh his counsel, Theodore Little, asked leave
L S’ reser™ g the right to the complain-
@m f anot“er hill, and that upon argument the
,permission to dismiss without prejudice,
jakff ~ 16 Culd not Prevent the complainant
Lju! alsraissing his suit with costs and de-
Hrartia "T ~ 6 duty com Plainant to make
!'ntS 8o asto defend their rights, and
LrSil eSaide?mplainant’” Wllliam ft. Henninger,
Pdhll ana QOUnse” suhmitted to an order dismissing
klantsav SUf (Imerital bU1 with costs, and this de-

10
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llainiinf a n°d charges TRHL said action e&f said com- 40

| vas m abandonment of his claim i, that re-
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gard, and prays all benefit of this defence as if nack
by way of plea.

And this defendant, further answering, says thet
the said complainant, William E. Henninger, has mt
paid to the said defendants his costs of suit uponsad
bill or supplemental bill, and that he is not entitled to!
bring suit in this Court until said costs are paid, a
he prays all benefit of this defence as if made by wayl
of plea. 1

And this defendant, further answering, says thet
thereupon, there being no suits pending in regard tosad
property, the sale to this defendant Ferdinand E.CandaJ
was closed by the deed mentioned in the devath
paragraph of said bill, and he says that he is an hoest
purchaser of said lands, and has paid thde
for, and that he he holds the title not onl|
under said agreement to purchase from said Heald,
by deed from said Gordon Chambers; holding the tit«
of said Jardines, and he says that his statement of saij
former Henninger suits is derived from his present s>
licitor ; that at the time of the agreement o sal
Hangian with said Heald said Hangian an tM
defendant had no notice of any claim bj* saidH J
ninger and that up to the time he took said « J
no notice whatever of any claim by sai ml
against said lands and the title thereto hel ) I
Chambers, or at all, except that there ha
litigation which had been Hism”sed” titieoffarey

And this defendant was advised that tl
him was clear on the record,and t a *

pending against said property and therefaly
was bound to accept said title and to py
which this defendant did. rombinatiod

And this defendant denies all unlawfu N
or conspiracy in said bill chargee,an *~ |nthj
hence dismissed with his costs o su
behalf n

Solicitors of Ferdinand
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lew Jersey, Essex County, ss. :

|[R. Wayne Park er, solicitor of F. E. Canda,
being duly sworn according to law upon his oath,
U that the above demurrer is not intended for the
[pupee of delay, but is filed in good faith for the
leasors therein set forth.

R. WAYNE PARKER.

K
10

Edward Kenny ,
Master in Chancery.

11 hereby certify that I have perused the bill in this
cascand am of opinion that the above, demurrer is
mell founded in point of law.
R. Wayne Parker,
of Counsel.

20

mMay 27th,.1893, an order was entered overruling
demurer of Ferdinand E. Canda.

mMay 27th, 1893, an order was entered .overruling
femurrer of Charles E. He”1d.
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IN CHANCERY OF NEW JERSEY.

Between—

Will iam R. Henninger and Stephen

H. Little , On Bill, &j
o Answer of 1
Complainants,  Defendants |
Thomes Jadine
A n d and others.

10
Charl es E. Heald and Others,

Defendants.

J

The joint and several answer of Thomas Jardine
Freeland Jardine and Margaret E. Jardine, to the Bl
of Complaint of William R. Henninger and Stephen

H. Little, complainants :

20 These defendants and each of them, reserving dl
proper exceptions, for answer to said bill or so much
thereof as they are advised is necessary or material fori
them or either of them to answer, say; that theyad;
mit that in the month of November, eighteen hundred
and eighty-nine, the complainant Henninger was tbej
owner in fee simple of the farm called in said bill The]
McCoy Farm, situate in Woodbridge Township, Md
dlesex county, subject to a mortgage held by these"\de-
fendants, given to secure the sum of five thousan w j

30 lars with interest, and that the complainant, ¢ iag
R. Henninger, and Lizzie, his wife, by deed J
or about December nineteenth, eighteen hun re
eightv-nine, conveyed the said McCoy fernl
Abraham B. Dupuy, subject to said mortOaQ

these defendants say that they an oJ
pf them are strangers to all the ma

out in said bill in relation to the laynant;
the sale of the said property th®

Henninger to the said Abraham B. D PY J
40 conveyance aforesaid ; and they are aso s



L dealings and transactions set out in the sec-
(nd, third, fourth, fifth and sixth paragraphs of said
MI between the said complainants Henninger, J. W.
Taylor, Josiah Taylor, Charles E. Heald and Abraham
B Dupuy, or between any of them, in reference to
thesale or exchange of said property and have no
Personal knowledge or information as to any of said
hatters and cannot answer as to the same.
I These defendants, further answering, admit and say
that, as they are informed, on or about December nine-
leenth, eighteen hundred and eighty-nine, by deed
jdatedon that day the said Abraham B.Dupuy conveyed
Kothesaid William R. Henninger the farm referred to in
Isadbill as the Blanchard farm, and they say that the
I'smewas conveyed by deed bearing the same date by
[ thesaid complainant Henninger and Lizzie, his wife, to
| aeJosiah Henninger, and by the said Josiah Hennin-
ler was conveyed to the said Lizzie Henninger, wife of
the complainant, by deed dated February twenty-
cigth, eighteen hundred and ninety; and these de-
fendants further say that by virtue of the above deeds,
knd by virtue of legal proceedings taken in the Courts
o Pennsylvania for the foreclosure of the mortgage
Ixisting on said Blanchard farm at the time of the con-
veyance to said Henninger and subject to which it was
purchased, the whole interest and estate of the com-
plainant in the said Blanchard farm, as they have
Jen”formed, has been conveyed away from the com-
feainant Henninger, and the said eomplainant Hen-
pnger by reason thereof has become, by his own acts,
omissios and defaults, unable to restore the parties to
Pe situation at the time of the said exchange, and this

i, 80" ‘or that reason dismissed so far as these
Petendants are concerned.

m These defendants further answering say that in the
m thidd" te?n hundred and eighty-nine on the twenty-
|thesaid\r’n ovem”er an(t before the conveyance of

GutHp ° °V%arm sa® DuPuy by the complain-
[Guto w f an*k*s w™e they filed their bill in the
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said mortgage upon the said farm, and that the com!
plainant William R. Henninger and Lizzie Henningerj
his wife, were made parties defendant to said fowl
closure bills as owners of the said farm subject to sad
mortgage; that the conveyance to said Dupuy wes
subject to the said mortgage and the foreclosure po-
ceedings thereunder ; that in said foreclosure proceed-
ings final decree for the sale of the premises to pay the
mortgage debt was made on the twenty-first dayof
May, eighteen hundred and ninety, and a fieri faciei
thereon to the Sheriff of the County of Middlesex ves
issued on June fourth, eighteen hundred and nirety,
and delivered to him, and the same was duly advertised
for sale and on July sixteenth, eighteen hundred and
ninety, was sold to this defendant Thomas Jardine by
said Sheriff under said sale for the sum of four thous
and dollars, the sale being confirmed by order of the
Court made in said cause on the twenty-eighth dayofl
July, eighteen hundred and ninety, directing the sad
Sheriff to convey the same to this defendant Thonag
Jardine; and that the said Sheriff pursuant to saiddel
cree, execution and order did by his deed bearing
date July twenty-ninth, eighteen hundred and rieety,
and duly acknowledged, convey the said premise«
and all the estate, right and title of the complainant
therein to this defendant, Thomas Jardine, who purl
chased the same for the common benefit of himself anj
the other complainants. J
These defendants, further answering, admit that sa

Abraham B. Dupuy conveyed said McCoy farm to tM
said Charles E. Heald, but these defendants have
knowledge or information as to the Giroumstonces™
such conveyance or as to the time thereof, bu .
deny that at the time of the said sheriff'ssale t ey '

of the said conveyance or knew that said Hea m~* 1
interest in the premises, nor did they then no ]
the complainants or either of them clairae any

in the premises ; these defendants, furt er ans ~ J
deny that they entered into any agreemen a H

with said Heald or his counsel by wvvhic t
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lints were permitted to bid off said farm for a less sum
than the amount due on said decree, or that said Heald
vesto have the right to redeem the same at any time
Iwithin thirty days by payment to these defendants of
theamount due on said decree,, with interest and costs,
arthat this defendant, Thomas Jardine, bid off the farm
[under such agreement.
I These defendants, further answering, say that they
;ddnot, nor did either of them, make any agreement
whatever in writing with said Heald or any one on his
Bhlf in reference to the purchase or conveyance of
pad land from this defendant, Thomas dJardine, and
[thet, by virtue of the statute entitled “ An Act for the
prevention of frauds and perjuries,” revision approved
march 27, 1874, no action can be brought by said
Beald or any person or persons claiming under him
lipon any such contract or agreement alleged in the
hllor upon any other contract or agreement relating
;tothe sale or purchase of lands unless the same is in
Briting and these defendants set up and claim the ben-
pit of the said statute.
I These defendants, further answering, deny that said
Beald. within thirty day ofter said sale, or at any
Pher time, tendered to these defendants or either of
Itlem  amount due on said decree with interest and
Psts or demanded a reconveyance of said McCoy farm
| sa* ~eaW; they admit that Edward S. Savage,
frpire, to whom the defendants, Thomas and Free-
o ardine, at the time of the sale had verbally given
P option to purchase the said premises within thirty
| 'S 01 die am°unt of the decree with interest and
aTj ©© wifhin said thirty days make a tender of
-I®a'lllt these defendants, Thomas and Fr.ee-
arilne) aQd that they refused to receive the
I*r fl 716 defendants further say that the same
pidtedS “ecause said Edward S. Savage before
LJ" ¢ and on or about August 5th, 1890, gave
I theseddb °P”on t° purchase and discharged
Irelvino-aBS “rom tde same ; that these defendants

10

20

30

pon the said discharge and release on or about 40
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August 7th, 1890} and before said tender by agreement
in writing agreed to sell said premises to one William
Renfrew for the sum of seven thousand nine hundred
and fifty dollars; and these defendants further
say that the said option to purchase given sad
Savage was not in writing, that no writing or
Agreement in reference to the sale was ever signed
by these defendants or either of them, and that by
virtue of the statute above referred to the benefit of
10 tvhich these defendants claim no action or claim now
exists or has never existed as against tnese defendants
or either of them for a re conveyance of said land to
said Heald or said Savage. These defendants admit
that the said Heald filed his bill in this Honorable
Court against them to redeem said premises, but these
defendants say that on the twenty-second day of
April, eighteen hundred and ninety-two and before the
filing of complaintan’s bill the said bill of complaint
was dismissed and that no other decree was ever
90 entered or made in said' cause, and they deny that
there was any adjudication in said cause establishing:
the right of redemption claimed in said bill and on the!
contrary say that the dismissal of said bill is a final
decree and adjudication against the claim of s 1
Heald or any person claiming under him.

These defendants have no knowledge or information
as to the time said Henninger learned of the alleg I
fraudulent agreement between said Heald and Tay orl
or of the pendency of said suit of said Heald againstl
30 these defendants or as to his preparation to assel” j

alleged claim ; these defendants admit that sai e
ninger on or about October tenth, eighteen wn 1
and ninety-one, filed a bill against these een,
and others praying relief against these eé¢€” I
upon the same ground stated in this presen
which bill answers were put m by these e J1
and the other defendants in the cause, te s .1
ants say that said cause came on for healing
merits upsa said bill, answers replications AT

40 before the Honorable John T. uBird, one vi 1
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iVice-Chancellors of this Court to whom the same
Iwas referred, and that upon said hearing the said
[bill was dismissed ; that these defendants deny that the
[said bill was dismissed for the want, of necessary parties
[or that said Henninger’s claim was not heard or dis-
[posed of upon the merits, and on the contrary they set
upand insist upon the said decree of dismissal as a final
[decree and adjudication upon the merits of the case
and as a bar to this suit, and they claim the same bene-
Ifits thereof as if they had set it up by plea, and they
[reier to the record of the said cause and offer to pro-
dice and prove the same.

These defendants have not nor have either of them
ayknowledge or information other than the said bill
[whether said Heald filed a notice of the pendency of
[his suit as alleged in said bill, or whether the complain-
ant Henninger filed a notice of the pendency of his
suit as alleged in the bill.

I These defendants admit that this defendant Thomas
Jardre, acting for himself and the other defendants,
thor a™ou” April thirtieth, eighteen hundred and
[ninety-one, conveyed a portion of the said McCoy
I arm being the tract of Salt Meadow, containing about
dghteen acres, to the Port Reading Railroad Company

d 68Un°f twelve thousand dollars, and about the
\Z ttmp F ‘w the remainder of said

7 «°hamberst * Philadelphia, an
same’ in T* t°mpan* who took the
whole mirp|TUSt * the comPand> and that the
Ins paid tiali m°ney’ twenty-two thousand dollars

i o1t tb 86 dfee ndantS by the Port fading
these defendant T ** N the dehvery of said deeds ; but
livery of said i Say lhat at the time of the de-

art*sapartof Tl the Payment of said money,
fitpampmedh * . " trdnsactl’n and gemsideration of

paythe said 7 deiendants assigned to the said com-
Angst fourth ~ UPon said ACcCoy farm, dated

(kand the nmn i tie same was given to se-
neys due thereon, and also the decree
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in the foreclosure suit thereon ; and further say that
previous to said sale and conveyance these defendant«
having, as above stated, entered into an agreement n
writing with said William Renfrew to sell the sad
McCoy farm to him, the said the Port Reading Rail-1
road Company declined to purchase the same of theel
defendants unless the said Renfrew would release ad
surrender his rights under said agreement; that sad1l
Renfrew declined to release or surrender his right toal

10 conveyance of said premises unless these defendants I
would pay him a large sum of money therefor, and 1
that these defendants, in order to obtain said releaseand I
to carry out said sale, were obliged to pay, and didI
pay, the said William Renfrew on the eleventh dayof I
May, eighteen hundred and ninety-two, and before the
payment for said lands by said company, a large sual
of money for releasing his interest in said agreement, I
and his claims thereunder, and on the lands described I
therein.

20  And these defendants answering the special interroga-1
tories of said bill so far as the same have not been above
fully answered say the conveyances by this defendantI
Thomas Jardine to Gordon Chambers and The Portl
Reading Railroad Company were executed and ac
knowledged about April 30th, 1891, and were delive 1
to The Port Reading Rar.road Company on May 12th,
1891, and the purchase money was then paid by ad 1
for twenty-two thousand dollars drawn by the The di
Reading Construction Company upon Drexel o«

30 bankers of Philadelphia, to the order of these de 1
ants ; that before said conveyances were mace
defendants had heard that an opinion had een
livered or filed by the Court in the suit roug I
Heald against them to some such effect asstate 1 1
bill; that they did not, nor did either o t ~
municate the decision or the pendency o sai *
the purchasers of said farm or their attorney ,
this defendant, Margaret E. Jardine nevers a t * jrl
municated with either of the purchasers or a AT

AQ agents or attorneys and that these detent a
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Ind Vreeland never had any communication about the
Lit with the purchasers or any of their agents or at-
torneys, because they supposed the officers of the Port
Keading Railroad Company knew about the suit and
the decision or opinion ; that they did not know and
lad not heard before said conveyances were executed
or before the purchase money was paid’ that the com-
plainant. Henninger had made any claim to the McCoy
farm or had filed his bill against said Heald in this
Coutalleging that the deed or title of said farm had been
[procured from him by fraud of said Heald and said
Taylor; that they did not communicate such information
[tothe grantees because they did not have it, nor if
[they had such information was there any reason why
[they should make such communication ; that they did
laspart of the consideration require an indemnity and
[thesaid Port Reading Railroad Company did execute
addeliver to these defendants an agreement to keep
[harmdess and indemnify these defendants and each of
mhem their and each of their estate of and from the
laid suit of said Heald against these defendants, and
*gainst any and all other suit and suits in law or in
mqity then pending, or which might thereafter be
moght against them or either of them by whomsoever
ingtituted or by reason of or arising out of any alleged
Mht of said Heald or the right of any one claiming
ik him in any way or claiming his alleged rights or
4% ®ound to redeem the said premises so conveyed
Paoy part thereof, and of and from and against all
|wees and judgments against these defendants or
Kj 0 7~ em Ilsuch suits or any of them and against
I s s damages and expenses incurred therein ; and

Ci/h ?!anded this indemnity because the said Heald

Ionmill+ decided against them, and decree there-

Jarranfn w entered’ the f°rm of the indemnity was

Ihednntf etWeen counsel and with this defendants
Adt1!At0 d° n°r Were they consulted.

mthrgj. 1 £ e’endants deny that any other matter or

lornecew;,,., *  “omP ~ nant s bill contained material
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7 or these defendant’s or either of them to 40



make answer unto" and not herein and hereby well and
sufficiently answered, confessed or avoided, traversed
or denied is true to the knowledge or belief of these
defendants or either of them. All which matters and
things these defendants are ready and willing to aver,
maintain and prove as this Honorable Court shall
direct, and humbly pray to be hence dismissed with
their reasonable costs and charges in this behalf s
tained.
10 JOHN R. EMERY,
Solicitor and Counsel for
Defts. Thomas Vreeland
and Margaret E. Jardine.

IN CHANCERY OF NEW JERSEY.

Between—
Will iam R. Henninger and Scepnen
H. Little, Onhills, &
Complts, AVMer O( Ir

ndills e

Port
AND Rl Mgi@m
panyand Gar
Charles E. Heald et al., don Chenbars.
Defts.

The joint and several answers of the Port a I'H
30 Railroad Company and Gordon Chambers, two0 "1
defendants to the bill of complaint of William - “I

H 0 c4 tj t i-H-lo mmnlainants.

40 McCoy farm, situate in rruwIWP
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dlesex County, subject to a mortgage held by Thomas
Jardine, Freeland Jardine and Margaret E. Jardine,
givento secure the sum of five thousand dollars, with in-
terest, and that the complainant, William R. Hennin-
igerand Lizzie, his wife, by deed dated on or about
Decenber 19th, eighteen hundred and eighty-nine con-
veyed the said McCoy farm to one Abraham, B. Dupuy
sujectto said mortgage, but these defendants say that
[they and each of them are strangers to all the matters
stout in said bill in relation to the circumstances of
[thesale of the said property by the complainant Hen-
jangerto the said Abraham B. Dupuy and the con-
veyanee aforesaid; and they are also strangers to all
[thedealings and transactions set out in the second,
thid fourth, fifth and sixth paragraphs of said bill be-
Itween the said complainant Henninger, J. W. Taylor,
Josizh Taylor, Charles E. Heald and Abraham B.
sDupuy, or between any of them in reference to the
sleor exchange of said property, and have no per-
Isonal knowledge or information as to any of said
patters; on belief they deny that any of the said
r egations of fraud or misrepresentation in reference
[tosaid sale are true, and they insist that the com-
plainants be put to strict proof of the said allegations
asagainst these defendants.

, N eedefentlants, further answering, admit and sav
I aonor about December nineteenth, eighteen hun-
pwan eighty-mne, by deed dated on that day, the
I braharn B. Dupuy conveyed to the said William

tLp,emnngT the farm referred to in said Bill as
IconveveHk* “arm,an(l they say that the same was
Toondan ! dn( bearing the same date by the said

h Minger and Lizzie his wife- to
iHenninger enmn&L and by the said Josiah

g gwif to the said Lizzie Hen-

Rowav L * the coraPlainant by deed dated

Inrety * ar]  y'ei&hth, eighteen hundred and
Iy vitee nf A  “etendants further say that

"lel proceeding A at>0ve deeds and by virtue of
*# % %%k %% taken in the Courts of Pennsylvania
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for the foreclosure of the mortgage existing on sad

Blanchard farm at the time of its conveyance to sad

Henninger and subject to which it was purchased, the!
whole interest and estate of the complainant Henninger

in the said Blanchard farm had been conveyed away

from the complainant Henninger before the filing of |
this bill, and the said complainant Henninger, by reason j
thereof, has become, by his own acts, omissions and j
defaults unable to restore the parties to the situation

at the time of the said exchange, and this bill should j
be for that reason dismissed, so far as these defendants j
are concerned.

These defendants, further answering, say thatinthej
year eighteen hundred and eighty-nine, and on or
about the 23d day of November, and before the con-
veyance of the said McCoy farm to said Dupuy by the
complainant Henninger and his wife, the said Thomas
Freeland and Margaret E. Jardine filed their bill ini
the Court of Chancery of New Jersey to foreclose!
their said mortgage upon said farm, and that the com-
plainant, William R. Henninger and Lizzie Henninger,
his wife, were made parties defendant to the said fa® |
closure bill, as owners of said farm, subject tosai j
mortgage ; that the conveyance to said Dupuy was®\ I
ject to the said mortgage and the foreclosure proc J
ings thereunder; that in said forec osur«
proceedings final decree for sale of the prenj
ises to pay the mortgage debt was ma e
the twenty-first day of May, eighteen “ 1
dred and ninety, and a fori faci as dJ
to the Sheriff of the County of Middlesex was is y]j

on Fuird EIEHL gnsYitéble hundred and ninety, an

dulv advertised for
livered to him, and the same was — m-

sale, and on July sixteenth, eighteen bu‘j f 4
ninety, was sold to the defendant, Thomas
the ~d Sheriff under said sale

thousand dollars, said sale being con rm ghthday;
the Court made in said cause on the twen 0 ~J

of July, eighteen huudred and ninety, d 1

said Sheriff to convey the same
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Thomes Jardine ; and that the said Sheriff, pursuant
to said decree, execution and order, did by his deed
bearing date July twenty-ninth, eighteen hundred and
nirety, and duly acknowledged, convey the said prem-
issand all the estate, right and title of the complain-
art Henninger therein to the defendant, Thomas dar-
'ding, who as these defendants are informed purchased
[the sane for the common benefit of himself and said
[Fredand and Margaret E. Jardine.
I Thesedefendants further answering admit that said
[Abraham B. Dupuy in the month of June, eighteen
hundred and ninety, and prior to said Sheriff’s sale,
ooveyed said McCoy farm to the said Charles E.
Keald, but these defendants have no knowledge or in-
lormation as to the circumstances of said conveyance
krasto the actual consideration thereof other than the
peed itself, which shows that the consideration was
laid.
I These defendants further answering deny that said
+ardines entered into any agreement at said sale with
laid Heald or his counsel by Which they, the said Jar-
pnes, were permitted to bid off said farm for a less
Pm than the amount due on said decree or that said
llead Was tO have the right to redeem the same at any
firTni"1tlUrty days by PaJment to the said Jar-
End °* eamount due on said decree with interests
L r /’°r tbat the defendant Thomas Jardine bid
I T, farm under such agreement.
1Jrdtde’endants further answering say that the said
2  what DOt n°r dkldther Of them make any agree-
C ,¢t TT. mwriti"g with said Heald or any
Tevanceo 1 u 1l reference to the purchase or con-

1 “<fZ J andsfrom the defendant Thomas Jar-

>

taC fe b? ™'tue of “’e statute entitled .“An

*"poved fraUd a“d perJUl'ies¥® revision
N ad no action ean be brouoghtt by
m wmany FT Person o pessans ¢laiming URdsr
[ hillorunon ,CUtract or agreement alleged in
dugtothe o °tber contract or agreement relat-
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r * 0f Closure of said lands unless the 40
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same 1s in writing, and these defendants set upafl
claim the benefit of the said statute.

These defendants further answering deny that sail
Heald within thirty days after said sale, or at ay
other time, tendered to the said Jardines or ether
them the amount due on said decree, with interest ad
costs, or demanded a reconveyance of said McCoy far!
to said Heald.

These defendants admit that the said Heald filed hi

10 bill in this Honorable Court against the said Jardinel

to redeem said premises, but these defendants say thal
on the twenty-second day of April, Eighteen hundrel
and ninety-two, and before the filing of complainant!
bill, the said bill of complaint was dismissed and thatro
other decree was ever entered or made in said causl
and they deny that there was any adjudication insail
,cause establishing the right of redemption daimedm
said bill, and on the contrary set up and insist on tH
said decree of dismissal as a bar to said Heald, andan

20 person or persons claiming, under him including tip

30

complainant.
These defendants have no knowledge or informatioi

as to the time said Henninger learned of the allegj
fraudulent agreement between said Heald and ay*
or of the pendency of said suit of said Heald agan]
these defendants or as to his preparations toasser m
alleged claim ; these defendants admit that sai I
ninger, on or about October tenth, Eighteen wn
and ninety-one, filed a bill against thesedefencan 1
others praying relief against these defen an sup
same ground stated in this present bill, to w
answers were put in by these defendants andt e m
defendants in the cause; that said cause earn |

ing upon the merits upon said bill, onedJ
tion and proofs before the Hon. Jo n - T gne
the Vice Chancellors of this Court to wh m 1

was referred, gpd that thereupon” t”es ~ * jiy

these defendants deny a

was dismissed for the vé;ant of necessary dispi ¢!

that said Henninger’s claim was not heard

dismissed
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Lf Gon the merits, and on the contrary, they set up
|nd insist upon the said decree of dismissal, as a final
Hicree and adjudication upon the merits of the case
Li a a bar to this suit, and they claim the same
Lnefit thereof as if they had set it up by plea, and
[thevrefer to the said bill and proceedings and offer
Jto produce the same.

mAnd as to the said suit against said Heald on the
mid original bill, and the said suit against the said
jHeald and these defendants and others on the said sup- 1
plenental bill, these defendants further say that long
Before the filing of said original bill, and on or about

me cighth day of August eighteen hundred and ninety

mis defendant, the promoters of the Port Reading
Railroad Company, had purchased for its use the inter-
imofsaid Heald in that portion of the McCoy farm
Hied the Salt Meadows, and containing about eight-

len acres, for the sum of fifty-four hundred dollars

P that the complainant Henninger had notice o f gy
»chase before filing his said bill against said Heald : 20
Id these defendants say that at the time of said pur-
fcse these defendants had no knovvledge or notice oi
my cdaim of the said complainant Henninger tc
|d lands or of any claim against seid Heald:
P this defendant, the Port Reading Railroad
impany, further says that its railroad route
P termnal properties were located over the said
Pjneadow tract, and the ownership thereof was
peessary for the construction and completion
Hrsaid road and the docks upon their terminal

30
PPy, and that said Heald, being or claiming to

UT able owner or to have some interest or
thej Purchased the interest of said
L , " S .salt raeadow tract, and without any

Pvancem®r-anu rmatlOn °r notice that the said con-

sid Duw ws aljet 0
CydamdJh ! attdCk’ or tbat the complainant had
mithatif o against said Heald ; and thev sub-
tohae L he,Said comPlainant has or shall be found

* Caim whatever to the interest of said 40
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Heald in said lands, the same is subject to the saedf
said Heald’s interest in the said salt meadow tract,
made to this defendant company; and they further
say that by virtue of the decree and sale in the fore
closure proceedings under the said mortgage held by
the Jardines, to which foreclosure suit the said com
plainant and his wife were made parties defendant,!
and by virtue of the deed pursuant to said decree ad
sale by Peter Fick, Sheriff of the County of Middlesex,
10 to Thomas Jardine, dated July 29th, 1890, all interest
of the complainant Henninger in said lands was con
veyed to the said Thomas Jardine, and these defend-!
ants submit that after such decree and sale thereunder
the complainants could have no interest or claim in sad
lands except as claiming under said Heald, and that]
any such interest was subject to the purchase by ths
defendant, The Port Reading Railroad Company, of
the interest of said Heald in the said meadow lands.
And these defendants answering say that they have
20 no knowledge or information except by said hil,
whether the said Heald at the time of filing his hill to
enforce his right to redeem said McCoy farm, filed
a notice of the pendency of his said suit as alleged in
complainant’s bill, or whether the complainant filed U
notice of the pendency of his said suit against Healdad
alleged in said bill, and these defendants leave t «1
complainant to make such proofs thereof as hemaj e
advised, but these defendants say that the said notices!
even if filed by complainant, as alleged, did not operj
30 ate as notice to these defendants of said suit or o any
interest or alleged interest of said complainant in SVIB
lands. R r
These defendants further answering admit tha J
about April thirtieth, eighteen hundred and ninety  »
the said Thomas Jardine, by deed bearing a *
executed and delivered to this defendant, I
Reading Railroad Company, a deed of convey \
a portion of the said McCoy farm, eD* Athat
meadow, and containing about eighteen aCI"T jj0Usand
40 theconsideration stated in said deed wastwe



[dollars, and that about the same time the said Thomas
[Jarding, by deed bearing the same date, conveyed the
remainder of said McCoy farm to this defendant, Gor-
[don Chambers, and that the consideration stated in
saddeed is ten thousand dollars, as by the said deeds
[ more fully appears, and to which or to certified copies
wof which these defendants refer; and these defend-
ats have no knowledge or information, othea than the
[complainant’s bill, as to when information'of these
[conveyances was received by the complainant, but say
[that they were both recorded in the office of the
wCounty of Middlesex about the fifteenth day of May,
[eighteen hundred and ninety-one. These defendants
Tadmtthat the conveyance to said Chambers was made
[tohmand that the title to the premises conveyed to

i is held in trust for this defendant company.
1 And these defendants say that the said salt meadow
itract was purchased of said Heald in the month of
[August, eighteen hundred and ninety for the purpose
d laying out and building thereon the docks and
maharves of this defendant company and that in order
|oacquire the right to build its necessary docks and
P esit was necessary for this defendant company
16l act bating to the rights of riparian owners,
appooved March 10th, 1891, to have the legal title to
, , sand tO Procure the license to build such docks
rdwharves from the Board of Freeholders of said
jJ "ty if ore the first day of July, eighteen hundred
"7 °ne’ M at defendant company having

LT«1” ~*«liable right of said Heald in said
tonrocnr! ® °rder to Perfect the title in time
jsefrom3LC 5°42?®* t0 Procure the legal title to the
[sadJardin and for that PurPose applied to
psaidmeadn”i he Purcbase of said Jardine’s interest
K t 0 A the said “ e refused to
|*»dantcorman 7" and alone and recluired this de-

; %tthisdefpnri » f° Purc*ase the whole of said lands and
Pod did Dnipl® C?P any d” Anally agree to purchase
ladk and naif*H ° Said dar(%ine the whole of said
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thousand dollars mentioned in said conveyances, ad
received also upon such payment an assignment
from said Thomas Jardine, Freeland dJardine
and Margaret E. Jardine of the said mort-
gage bearing date August fourth, eighteen hun
dred and eighty-six, made by Aaron D. Moore
upon the said McCoy farm and of the decree of fore-
closure obtained thereon in the Court of Chancery of
Rew Jersey bearing date on or about June twenty-
first, eighteen hundred and ninety, together with the
bond or obligation in said mortgage mentioned, and
the money due or to grow due thereon with the inter
est as by said assignment now in the possession of this
defendant company and ready to be produced ad
proved together with the said bond and mortgage wil
more fully appear.

And this defendant company further says that in the
course of said negotiations for the purchase of the
title of said Thomas Jardine to said lands this defen-
dant received information that the said land had, by
agreement in writing dated August seventh, eighteen
hundred and ninety, been sold by the said Jardines to
one William Renfrew for the sum of seventy-nine
hundred and fifty dollars, and that said agreement
was outstanding and in force, and that said Renfrew
insisted on his right to a conveyance of saidlan
from said Jardines under this agreement; that the
said conveyance had not been made, and that t is
defendant company before carrying out the pur ,
chase from the Jardines required a release romsa I
Renfrew of his interest in said agreement andJan |,
and that in pursuance of such requirement, ®
Jardines at the time of making the said c°nye®
and completing said purchase also de ivem
defendant company a release and surrender u A
by said Renfrew of all his interest in said g
of sale and in said lands as by said re ease
possession of this defendant company a in
be produced will appear, and as e en

formed the said Jardines were o ige<
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pay to said Renfrew a large sum- of money as the con-
sideration for said release.

And these defendants further answering admit that
at the time of the said conveyances this defendant
company knew or had been informed that the said
Heald had instituted proceedings in the Court of
Chancejy of the State of New Jersey against- the said
Thomas Jardine, Freeland Jardine and Margaret E.
Jardine claiming an interest in said McCoy farm, to
conpel a conveyance to him, and that the opinion of 10
the Court upon the hearing of said suit had been filed,
but this defendant denies that at the time of the said
conveyances and the payment of the said purchase
noney, these defendants or either of them knew or
had been informed or had reason to believe that the
complainant had filed the said original bill against
Heald.

And these defendants admit that on the execu-
tion and delivery of these conveyances this defend-
ant The Port Reading Railroad Company executed 20
and delivered to the said Jardines an agreement to
bear harmless and indemnify the said Thomas Jardine,
Freeland Jardine and Margaret E. Jardine from and
against the said suit of the said Charles E. Heald and
dll decrees therein, and from and against any and all
other suit and suits in law or in equity then pending or
which might thereafter be brought against them or
atber of them by whomsoever instituted for or by
~ason of or arising out of any alleged right of said
.ea Ol the right of any one claiming under him 30
nany wav or claiming his alleged rights or any
poun toredeem the said mortgaged premises or any
1 ereof and of and from and against all decrees
1 o”ents against the said Thomas Jardine, Free-
tipm <aKnle anc® Margaret E. Jardine or either of

(lareol~  SS Ol an” them against all costs,
dawtlTf!! exPenses incurred therein and defendants

reriofandemnityeither® f gaveall” other agree’

defendants further answering as to paragraph 40

New Jersey State Library
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eleventh of said bill say they do not know what the

complainants have found on the records of Middlesex

County as to a deed from this defendant, Gordon

Chambers, to Ferdinand E. Canda, but they admit thet

on or about April nineteenth, eighteen hundred ad

ninety-two, and before the filing of complainant’s hll,

this defendant, Gordon Chambers, conveyed to Fadi-1
nand E. Canda the tract first described in said bill, and I
these defendants have no longer any interest in thel
said tract first above described.

These defendants have no knowledge or information |
as to the matters stated in the twelfth paragraph of sad
except that they admit that they believe the sad
Blanchard property was sold as therein stated, ad
they leave the complainants to prove the said allega-
tions ; but they set up and insist, notwithstanding thej
said alleged assignment to the said complainant Little, j
if the same has been made, the said decree of dismissall
of the said bill filed by the complainant Henningeris
a bar to this suit as against both the said complainants, j
and these defendants pray the same benefit of this de j

fense as if it had been set up by plea.
These defendants, further answering, say that onar

about the 26th day of April, eighteen hundred and
ninety-two, and before the filing of complainant’s i,
the said Charles E. Heald, by deed bearing that date, j
conveyed, released and quit claimed to this defendant
Gordon Chambers, who holds in trust for this defend
ant, the Port Reading Railroad Company, all his righ,
title and interest to the said tract of salt meadow lan sj
conveyed by said Thomas dJardine to this defen art,
the Port Reading Railroad Company, as above stat o
which said deed was duly recorded on the seventeen!
day of May, eighteen hundred and ninety-two, w
office of the Clerk of the County of Middlesex. I
And these defendants submit and insist thatjby j
tue of the proceedings in the foreclosure of sal
gage brought by said Jardine, to which the comp
ant Henninger and his wife were parties dee»*..,

and by virtue of the final decree therein ma

v4
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mbout the twenty first day of May, eighteen hundred
andninety, and the execution issued thereunder, and
[the sale and deed of the said sheriff made thereunder
al right, title and interest and estate of the complaiti-
atin said lands as against said Jardines, and these de-
fendartsclaiming under them, has been conveyed to arid
isnow vested in this defendant,The Port Reading Rail-
roed Company, and said Canda, and these defendants
feet up and insist on said bill to foreclosure and the de-
Itree, execution, sale and deed thereunder as a bar and
jestoppel to any claim or interest in said lands as
lagairet these defendants, and refer to said decree, exe-
.cation and deed or copies thereof.
I And these defendants further say, on information
Ind belief, that, at the time of said purchase at Sheriff’s
bale and the conveyance to said Thomas Jardine,
rdther of the said Thomas Freeland or Margaret E.
lardine had any notice or knowledge of any claim of
Pe complainant Henninger against said Heald set out
isaid bill,and that said Thomas Jardine and these de-
pendarts, as claiming under him by virtue of said
Idweiffs deed, are Iona fide purchasers of said lands
Pithout notice of complainant’s claim.
I ee pendants further answering the special in-
errogatories of the said bill, so far as the same have
° keen fully answered above, says: That said .con-

r * t0 fld Chambers by said Thomas Jardine
sz 1 Umat the re(luest of and in trust for said
twdfth> iWl1Ch paid the Purcbase money on the

wety«ne aibvOf th* aH ,.eiehtee” hundred and
Ithat vio, * ' { tbe dellvery of a draft dated

«uction Co FaWwn ~  the Port fading Con-
1Mladelnhia Up°n Prexei & Co., bankers, of

Jadre and M 07der°f ThomasdJardiae, Freeland
[benduly naiH ~ 18aret E- Japdme, which draft had

[hereinbefore mo ~.tle drawees 5 that the conveyance

lestosad C ! A ms been made by said Chain-
gqetofsaid p1 2’ and was made by consent and re-

"considerationll "Gadin® Radr°ad Companv; that
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ants or to anyone for their use by said Canda, but thet
upon the delivery of said deed the sura of three hm
dred and forty-nine dollars and eighty cents was pad
to this defendant company by E. S. Savage, to whom
the deed was delivered as the attorney of said Heald;
that the said sum was the excess of the mortgage debt,
interest and costs over the balance of the purchase
money for the meadow tract due to said Heald on the
purchase from him by these defendants ; and thates
a further consideration for the delivery of said deed
the said Heald conveyed by the deed above men
tioned his interest in the salt meadow tract to thisde
fendant Chambers in trust for the defendant conmpany,
in accordance with the original agreement of purchase®
Neither of these defendants ever communicated to said
Canda the fact that either said Heald or said Hemin-
ger made any claim to said lands, because neither of
these defendants, or its agents or attorneys ever saw
or had any communication whatever with sail
Canda ; the Port Reading Railroad Company hasnoj
now any interest in the said land conveyed to sad
Canda ; nor did it give said Canda any assuranceoj
agreement, either by parol or in writing, to indenmi yj
him against any defect in the title or any dauj

against said lands.

Solicitor for and and of couns<
Post Reading Railroad Co. a
Chambers, defendants.



Henninger
Y8. ! I

Heald.

M. Theodore Litt1e, for the Complainants.
M. John R. Emery, fOI' R. R. CO.
M'.R. Wayne Parker, for Heald and others.

Bira, Y. C.: This bill was filed to rescind an ex-
|change of title to lands, and to compel the
defendant to reconvey the title which he received
fromthe complainant, or in case the said Heald has
|conveyed the title of the land which he received in ex-
changg, and it be thought more equitable to do so,
thet then the Court should direct Heald to pay the
Iconsideration money which he has received. The
grord upon which this bill rests is fraud. Henninger
Tenployed an agent by the name of Taylor to negotiate
theexchange, and it is alleged that Taylor and Heald
|Inarranging the terms of the exchange entered into a
Tcomupt agreement, by which Taylor was to share one-
I dfof the profits resulting from the subsequent sale
o the Henninger farm, over and above $150, and also
jte false representation to Henninger that the land
liann» # WaS su”jec” to a mortgage of only
I’ interest at 5 per cent., when in fact it was

and “or * Per cent. The Henninger tract was
pject to a mortgage of $5,000. After the negotia-
I 1 were completed, in which it was agreed that

OQrdngs> should Pa? t0 Heald $450 in addition to
ng?!1? tle to ilis land, Henninger and Heald
ex f Presence of Taylor, Henninger’'s agent, and
Heahl k aoreera€llt in writing, Henninger and

IW 16h iS®ldnf; This instrument is dated Novem-
’ Hie deeds were exchanged on the

20

30

40



60

21st day of December following. On the second day
after such exchange Henninger sold and conveyed ttel
land which he took from Heald, to his father fon
$3,000, in cash, subject to the encumbrance which had|
been referred to in the conveyance from Heald to
Henninger.

Before the conveyance of the Henninger tractto
Heald, Jardines, who held the $5,000 mortgageonthat;
tract, commenced foreclosure of their mortgage whidy

10 was prosecuted to decree and sale. Heald as the owner
of the title or equity of redemption by his attorney a-
tended the sale and entered into an agreement with the
Jardines, by which they were to purchase the titleandto
convey it to him within 30 days thereafter, upon hispay
ment of the whole amount due upon the decree with in
terest. Jardines purchased the title. Within the30days
Heald tendered the whole amount that was due to
them. This they refused to accept for the alleged
reason that Heald had entirely abandoned his contract,!

20 and that they had agreed to sell the land or a portion!
thereof to others.

Upon the Jardines refusing to convey to Heald, ke
immediately filed his bill asking for a specific pa
formance of the agreement. The Jardines answereJ
and replication was filed, and the cause wentta
hearing before one of the Vice-Chancellors, who filfifl
his conclusions sustaining the complainant.

Within three days after said conclusions were ie
and before any decree had been entered, Henninger »

30 filed a bill asking for the rescission of said exchanceJ
charging fraud as above stated, and among othert idm
offering to reconvey the premises which bad been «w
veyed to him, but made no mention of the factt a
had made conveyance thereof for the considera ion«B
$3,000. Heald and the Jardines were made P*
defendants to this suit. They answered, and it aPl dJ
by their answers that Heald had agreed to co ~ I
portion of the land which he took in the exc I
one Elwood Byers, an agent of the or dJ

40 Railroad Company, and that Jardines a
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their interest in a portion of the lands to the said Rail-
red Company.  Suffice it to say that it also appeared
that the title to the entire tract, both of Heald and the
Dardines, was so conveyed as to pass to the Railroad
Conpany. These facts appearing in the answers, a
jppplemental bill was filed by Henninger. When ripe
iorhea.ing the cause was referred to one of the Vice-
Chancellors, and after the partial hearing and examin-
ain of witnesses, the complainant’s bill was dis-
missed
I Within a few days thereafter and before the present
Bl wes filed the title to the property which Henninger
pdsto have reconveyed to him was perfected in the
laid Railroad Company, so far as it were possible in
fdeface of a lis pendens and of actual notice. Besides
lis, the Jardines procured a decree dismissing the bill
[ complaint, which Heald had filed against them, as
moresaid, seeking a specific performance of their
breement to convey the said premises to him. This
m will be perceived left the title of the premises abso-
ptely in the Jardines upon the foreclosure and sale by
irtue of their mortgage, under which they purchased,
Ind after which they conveyed to the Railroad Com-
ply asaforesaid. "
[The present bill states all of the principal foregoing
% it Henninger does not tender a reconvey-
fee of theland to Heald, which the latter conveyed ;
I heoffer to pay the $3,000 which he received
P eshfor thesaid land ; but states as a reason for not
E!nn*~ ®nyed that the land was conveyed beyond
KRYe° ~vtue a sheriff’s sale, under a judg-
QthebinTsl“HoUothe SaM mOrtgaSe- The P w 1
ImavhpH as fo lows: amongst other things, that
ftffrad « T , t sa*d ex°hange was procured
mreconvevall I at contract may be rescinded, and

ﬁllﬁ[ea]d , g tae} Ahhtle beggrrrgemae t]rtpusrct%aigor ’H%I}ld
LthedJardin” u6°f. the aPreement between Heald
b1d norteaJH Hennirigerhad a rlght to redeem the

Premiscs; and hat thencefor-
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ward Jardines held the title in trust for Hm
ninger; that the Railroad Company and all oher
grantees took with full notice of the rights of Henninger;
and that the Railroad Company may be required to re
convey the title to said lands to Henninger, or toac
count to him for the full value of the premises; or that
the said Jardines may be directed to pay Henninger dl
the moneys received by them ; and the prayer for
general relief.

There is no prayer for relief against the decree ds
missing the bill filed by Heald against the Jardines.

1. In the first place, I find that there was a corrupt
agreement between Taylor, as the agent of Henningen
and Heald, which rendered the exchange voidable and
justifies Henninger in asking for a rescission.

2. In the second place, I find that in other respects
the exchange was fair and the consideration of theonj
parcel of land for the other including the boot money |
was fair and reasonable. Because of this it is nEstec |
that the complainant is not entitled to relief, it
claimed that equity will not interfere unless it is es

lished that the complainant has sustaine J
damage. The general rule is fully in accor wit ]
insistment. Fraud without damage is nog ]
relief either at law or in equity. Bisp a 4 3

p. 273 ; Kerr Fr. & M, p.94;
et al, 156 How. U. 6., 277 ; Clark v White

> Guest, 581

177 : Biglow on Fraud, p. 85; Tay or
N. Y., 266. W «penis to bel
3. But in the third place, while tie the
so firmly settled that fraud without damag ~ .1
party complaining affords no g”"nn re tender!
equity, yet both law and equiy’ party growing]
regard for the rights of the comp ai A him ad
out of peculiar relations existing than
the defendant under some awaken

others. Perhaps no busmes A q{  oourts!
greater vigilance on tue 1 A whatis the
than that between principal an g ” cornprehensiv|
camft cpistui aue trust and tius
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Lethe authorities, both as expressed by elementary
text writers and by the cases considered and determined
by judges and chancellors of the highest celebrity, that
it may safely be stated that the cases are very few, if
Inv, it which any abuse of such relations has been dis-
oovered that the complaining party has not been re-
lieved, whether any actual damage has been estab-
lishedor not. The question has not been whether the
Treach of confidence resulted in profit to the agent or
trustee or damage to the principal or cestui que trust,
bt whether there has been such breach. The great
molicitude of courts has been rather wholly to avoid
ayrecognition of a principle that might, in the hands
[of avaricious and cunning men, be turned to their own
[acoount, than to inquire whether the beneficiaries have
[suffered any actual disadvantage.
I Story on Agency, Secs. 210, 211 ; 1 Story, Eq. Jur.,
Sxs 315, 316; Lord Hardwick v. Yernon, 1 Yes.,
11O; Lord Abingdon v. Butler, 1 Yes. Jr., 206; Watt
h- drove, 2 Sch. & Lef.,, 492; Campbell v. Walker, 5
Fes., 678; Devoue v. Fanning, 2 John. C., 252 ; Cram
ft.Mitchell et als., 1 Sandf. Ch., 251; Yan Epps v.
Fan Epps, 9 Paige, 237 ; Parnam v. Brook, 9 Pick.,
212 Torrey v. Bank of Orleans, 9 Paige, 650; Dobson
ft-Racy, 3 Sandf. Ch., 66 ; Taylor v. Salmon, 4 Mylne
1 Crag 138; Wilson v. Hart, 1 J. B. Moore, 45 ;
Ay Autall, 1 Russ & Mylne, 53 ; McLean v. Dunn,
o> Parkist v. Alexander et als., 1John. Ch.,
fi @les Trecothick, 9 Yes., 244, 245; Lord Sel-
nv‘Rh°ades, 1 Sim & Stuart, 50 ; Purcell v. McNa-
iff4 14 Yes.,, 91; Crowe v. Ballard, 3 Brown’s Ch.,
| .(star paging 120); Massey v. Davies, 2 Yes., 317.
Itnd! 01 °Wh courts have had this very question
«cons,deration. In Marsh u Buchan, 1 Dick.,
whe®lQ * a&ent wbo assumes to act for the vendee in
Xdti ° land 1B bound to disclose to the vendee his

doeifrel<7 1 Or the Vendor’ and such failure todis-
I “AwrinUdU entCOnCealment of a material fact.”
mwithout thi6™ Gthtract  sale procured by the agent,
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even though the price is shown to be a fair one and e
vendor is ignorant of his agent’s fraud.”

This principle has the support of the Court of Fnos
and Appeals, [b., 604; Young v. Hughes, 5 Stew]
383.

“ The effect of concealment and neglect of duty sch
as this, upon the transaction, so far as Warren iscon
cerned, does not all depend on the question whetherar
not the result was injurious to the principal. The an
tract is affected by the misconduct of the agent fiond
considerations of public policy rather than of inury to!
the principal. The rule which applies to trustees hes
been equally applied to the relations between the red
estate broker and his principal. It matters not that
there is no fraud meditated, and no injury done. The
rule is not intended to be remedial of actual wong
but preventive of the possibility of it. Everkrdt.flJ
Searl, 71 Pa. St., 256.”

Again, supposing it to have been ascertained thet
the fraud perpetrated was of such a nature as to requira
the interposition of thé Court, then the questionisj
whether or not the Court ought to lend its aid tothi
complainants in their efforts to rescind the entire coni
tract. This depends upon the question whether or noi
Heald had knowledge of or participated in, the fraudai
lent conduct of Taylor.

In Hagenmeyer v. Marks, 37 Minn.. 6 (5 Am tj
Rep., 808), a reconveyance was decreed. Alikeresal
was reached in case of Miller v. Louisville & Nas villi
R. R. Co., 83 Ala., 274 (3 Am. St. Hep., 722). 1

Notwithstanding the former considerations
upon looking into the allegations of the first iy j
although there was a sale by the Sheriffo t e |
which was conveyed to Henninger by ea » 1
ninger must have had the control of the ti ¢ ~ 1
would not have made the allegations insue 1 jjJ
and that having such control of the titea er
covered the fraud it was his duty to pieseives ~ 1
trol, in order to reconvev the title to &« ’ *far
case he found himself unable to preserve
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the purpose indicated, to make known his inability to
Heald and thereby give him an opportunity to protect
inch title or to abide the consequences. Had he done
thisand then found the title swept away from him by
thedecree of the Court, nothing further would have
leen required of him. All the law demands under
auh circumstances is that a party asking rescission
mull restore his adversary to his former estate or
londition as far as he reasonably can.

I “ A party demanding a rescission of a contract must 10
tetum or offer to return the consideration received by
LIm It is a settled principle in Courts of Equity that
lelief will never be extended to a party against his
Omconduct without exacting from him strict justice
tohs adversary.”

iThe duties or obligations of the party asking relief
lLtheone hand, and the rights of the person against
Thom relief is sought upon the other will be found
Py expressed in the following cases: Cobb VHat-
lid, 6 N. Y., 537; Gould v._Cayuga County g9
»t.Bank, 86 N. Y., 75, 82; Mason VBovet, 1 Denio,

Ir ¥ Am' Dec”’ 651); Chesterfield VJanssen,
pad. Cas. Eq., 831,832; McCrillis*. Carlton, 37 Y t.

I &f W Dec> 730); Gay VAlter, 102 U. S., 79;
m’roo v Swett, 116Mass,, 303 ; Burtons. Stewart.
uWend, 236; Schiffer W Dietz, 83 W. Y., 300-

nl,® J Rif 21 La. An., 425 (60 Am. Dec.’

1’ EI> Sec- Barrett VDrake, 100
ko n 1i'j Yoor]jlees et al- v. Earl & Kellogg, 2 Hill,
PiCoohdge®. Brigham, 1 Met., 547. 30

ChtonTeoffel' areithe °aSeS in °ur own State of
Buildin®? & Loan Ass’n., 14

Uayor étcBr*ard w Holra”, 4 Vroom, 119; Bayard
i % Y >598>599-

[gmoe it WE CU* not restore the property in

Kttol B hiS duty ~ restore or offer to

Thsisin acon'ri’llnfc Or ~ at w”ich he received for it.

FoccusewhatilCe With the Spirit of all the cases.

r uligto restod!US °ffei>ed bj Henninger for not
re8° re tlle luoned received by him for the 4g



10

20

30

40

66

Blanchard farm. The question is not what the Coi
may compel him to do in case an account
ordered between him and Heald, but what, inequtfl
it is his duty to tender himself ready and willing toJ

In his first bill he offered to reconvey. Hetl
sworn to the truth of the statements in that 1
he speak the truth then ? He cannot complain if th
Court takes him at his word. If a strict applicatiJ
of equitable rules, as expressed in the foregoing casa
were to be applied this case would end here with
dismissal of the complainant’s bill.

But since the Court feels itself under obligations
discountenance fraud whenever presented, and thinkil
that equality may be reached by an accounting, I vt
look further into the case.

8. I find that the land which Henninger cof
veyed to Heald and the equity of redemption thae
in which Heald thereby acquired, was effectual
conveyed to the Jardines by the foreclosure andsar
under their mortgage. I find also that the decree 8
missing the bill of complaint which Heald filed agai®
the Jardines for the specific performance of tff
agreement to convey to him the last named premt
effectually secured to them the absolute fee the*
since it was the absolute fee that was mortgaged f
foreclosed and purchased by them.

Mount v. Manhattan Co., 16 Stew. Eq., 25, J
17 1b., 297 ; Yroom v Hitmars, 4 Paige 52, »1
McGee v. Smith, 1 C. E. G., 462. See alsocases
in Baldwin v. Howell, 18 Stew., 538.

W hile said decree of dismissal is unreverse

. . that suit t
effectual bar to the complainant in at suit and to |

who seek to stand in his stead, since that case |

fullv heard upon its merits. .

9. The Jardines having aperfect title, i 1 -
that I should find that the defendants w
i {',iflla Agrantee Sl
itle.

i i
under them have also a goog t1on astl]

bona fide purchaser stands in the same po
grantor, and will be equally favoiec
although affected with notice at the timeof 0 J
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tjegrantor's conscience is clear, and he may transfer

;which he might honestly retain. The rule is not
jesSpolitic than just, because th” jus disponendi would
othervise be clogged by a restraint of indefinite
»ration.
feumpusv Platner, 1 John. Ch., 213 : Fletcher v
peck, 6 Cranch, 36 ; Wood VChapin, 13 N. Y., 509 ;
KIn v Chiles, 10 Peters, 177, 206, 207, 209 ; Holmes
mStout, 3 Gr. Ch., 492; Condit VWilson, 9 Stew.,
«72; Sharpv. Shea, 5 Stew. Eq., 66; Baldwin
Howdl, 18 Stew., 538 ; Mount V Manhattan Co., 16
Sew, 25; 2W. &. T. Lead. Ca. Eq., 33.

1 Thsbeing so the complainant’s bill must be dis-
lissed as to all of the defendants except Heald, with
Bas
JIO. Since the proof shows that some of the
[consideration money passed to Heald, and since I find
»at heentered into a corrupt agreement with Taylor,
Reagent of Henninger, it is proper that I should also
that he is liable to account to Henninger for
| nfch of the consideration money as he received.
Aiiogh a party with notice of a fraud cannot take
directly but may take such title at the hand of an
mocent third party, yet if he himself has participated
mt efraud or was acting in the capacity of a trustee,
n ewill be held liable, notwithstanding the title
1S °f the fraud as to strangers.

(Owerv Piatt, 3 Howard, 401 ; Cramm VMitchell,
P~f.Ch.,251; 2 W. & T. Lead. Ca. Eq, 34; 1
I~ onTrusts, Sec. 222 ; Slaughter Glenn, 98 U.
aV5 % Claire, 78 U. S, 217, 236.
mnn2 A any uncertainty as to the amount of
L ‘")l actually received from the Jar-

itJ1ln ilr’ad ComPan7 testimony may be sub-
r * lonthat point. [

|  complainant is entitled to costs as-against Heald.

io
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Opinion.
Henninger
V.
r
Heald.
ea I
1 . j

Mr. Theodore Little for the Complainant.
Mr. R. Wayne Parker for Defendant.

Bird, V. C.: It having been decreed in this cae
(see 29 Atl. R. 190) that Heald must account to
Henninger for the moneys which he received upon the
sale of the lands which were conveyed from Hemninger
in exchange, upon such accounting it is insisted in
behalf of Heald that he is entitled to retain out of the
money so received by him all reasonable expenses and!
disbursements, such as counsel fees, witness fees, trav-
eling expenses and the like, incurred in any sut on
suits which were instituted for the purpose of main
taining and protecting his interest in the property, anj
in perfecting a sale and conveyance thereof, hl (e
termining this question it must not be overlooked t aj
Heald has been charged with entering into an arranged
ment with Taylor, who was the agent of Hennmgerj
in and by which the exchange of properties asa
fected, and that that arrangement was frauduen]
and that becoming possessed of the premises in qu

tion in this manner he is held liable as agent or

for Henninger. set-off T
Is Heald entitled to anything by way ot Hen

a re-coupment, on account of services ren S |

money expended in prosecuting his claim o " I

the lands in question against the Jardines implied,]

tion can only arise upon contracts express AT

or where the defendant has a just eman , dnJ

entitled to enforce against the comp aman
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case, inorder to avoid a multiplicity of suits or circuity
of action, the Court will take into consideration the
Irights of all the parties, and determine the balance
actually due to the one or the other in a single suit.
HasHeald any just claim against Henninger, or lien
[on the fund in his possession for any costs or expenses
[ of any character incurred by him, with respect to the
premises in question? Heald did nothing for or on
|acoot of Henninger. He never was employed by
Hemninger in the remotest sense. It cannot be said
[that he was so much as a volunteer. Whatever he did
|inthe premises was in hostility to Henninger’s inter-
ests asmuch so as the conduct of a trespasser, who
[shouldreap and carry off my grain, and upon demand
|beingmade therefor refuse to deliver it unless he was
| paid for the reaping and converting it into flour. I
Thave adjudged his conduct in this respect to be fraudu-
llent inevery particular. If there be any such claim
mvwhatever, it must be of a nature which Heald could en-
jforce by direct action or suit against Henninger.
I'Therefore taking it for granted that Heald’s conduct
jwas fraudulent as I have concluded, upon what rule of
llaw or principle of equity could the Court allow to
I imany compensation for services rendered or money
expended by way of counsel fees or Court charges, or
Totherwise for his misfeasance or mala fides? -M anifestly
I eestablishment of a rule in favor of the claim of Heald

10

20

ol e n°thing more nor less than the encourage-

ment of wrong-doingand bad faith upon the part of all

° A contrivance or fraud of any kind could
;0,7 g Possessi®n of the property of others. It
eatim™ u  necessai7 for them to take into consid-
Taw et & In Orcler to be Prompted to commit
tobenmtl 7°1GnCe °r injustice>trusting to such rule
Itk o \ a”a’nst ab costs incurred in their under-
|panchiip J1?  daestions must be determined upon

iy ! L 1! rthan J atibumd of profit which

Ifod fortune o U ~ T thr° Ugh the skill>ingenuity or
dpelisenh, lol the trespasser or fraud-doer. The prin-

30

Ct0 the Property if it be not bevond his 4



i0

20

3q

70

reach; if it be, then to whatever the wrong-doer has
received therefor, since that represents the property.
The lawbreaker takes the risk of losing everything, in-
cluding his own labor and disbursements. If the law
should indemnify7him against risk or loss, he would ke
emboldened to the utmost daring. It would, there
fore, seem to be impossible for the Court to find any
basis upon which it could sustain any claim by Heald
against Henninger. This is in accordance with the
authorities. Story on Agency, Sec. 353, says: That
a man who has the lawful possession of a thing, ad
has expended his money or labor upon it at the request
of the owner, has the right to retain it until his demand
is satisfied. In stating the manner and circumstances
under which a lien may be acquired, the same author
says that it is essential that a party7 by whom or
through whom it is acquired should himself either have
the true and just ownership of the property, or, a
least, a right to vest it. If, therefore, he
is not the true owner of the property; orif e
has no rightful power to dispose of the same or
to create a lien ; or if he exceeds his authority;
or if he is mere Wrongdoer; or if his possession is
tortious ; in these and like cases it is obvious that e
cannot ordinarily create a lien, or confer it to others.
He further says that there must be an actual or con

it, Willl IUC OApiODO n
against whom it is asserted ; for a lien is t enB
retain a thing, which presupposes a lawful possebsioij
which can arise only from a just possession un e r j
owner or other party against whom the c aim
Ib. Sec. 361.

vM’Combie v. Davies, 7 East.,5; Lem
2 Durnford & E., 485 ; Lanyon v. Blau
bell, 597; Madden v. Kempster, ][74

> >
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outs of equity should in any sense attempt to
modify the rule so as to cast its shield about the
wrongdoor.
; Counsel for defendant calls attention to and relies
tpmthe cases of Jacobus v. Munn, 10 Stew., 48, S. C.
Cout of Errors & Appeals, 11 Stew., 622, Johns v.
Noris, 12 C. E. G., 485 ; and the same case again in
this comt, 1 Stew., 147, and Gilmore v. Tuttle, 13
Stew, 385. Of these cases the only one that appears
toapproach a likeness to the one under consideration
isthat of Johns v. Norris. In that case it will be seen
(1Stew.,147) that the Chancellor allowed a subsequent
grantee who took with notice the cost of permanent
improvemrents and also the cost of rebuilding a barn
which was burned, there having been no insurance, but
It the cases are easily distinguishable. The case
iof Johns v. Norris is in accordance with a very
lagline of decisions which give to trustees compen-
stin for all actual expenses incurred by them in mak-
ing valuable improvements to real estate, whether they
padese it to hold for the benefit of the estate or for
thebenefit of any person interested, or for themselves,
whenever they are compelled at the instance of a cestui
1IFtrust to make conveyance to such cestui que trust.
Btitmust always appear in such cases that the al-
legadimprovements are of a permanent character. I
Tapwrehend no case can be found where such trustee,
after having taken title to himself and having become
[ivdlved in litigation respecting such title, was ever re-
m reed for his expenses, of whatever character, in
conducting such litigation.
L Eggl*% utmost importance to remember that
i a } esecases the property dealt with was originally
m trust>in the strictest sense of the word, and
e person making the sale was clothed with au-

DniHit0 Sdl and tO pass title’ “though not for the
poeseor with the intent which actually controlled.

a* it WaSDOt ac(3uired originally by fraud. In the

Qdv °-e (B tile title Was ac(luired by Heald tortu-
.) rm violation of every well settled principle of
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law. It never was trust property. Strictly speaking
he was not a trustee any more, than a tresspasser or
other wrongdoer. As Mr. Perry says (see his workm
Trusts, sec. 166), the wrongdoer who becomes posf
sessed of property under such circumstances has ben
styled a “ trustee ” ; but this is for want of a better!
term and because he has no title to property and redlly]
holds it for the true owner. It might as well be sad
that where two persons conspire to possess thenselves
of the personal property of another when he hing
trover for its recovery, that they should be syled
trustees, instead of tort feasors, and should be pa
mitted to claim the benefit of a lien for care or fo)
provender.

The authorities all appear to be so unequivocally gl
posed to the claim of Heald to reimbursement, and to
be founded upon such sound public policy, that 1cmnj
not hesitate to pronounce against his claim. It only!
remains to ascertain the amount he received. In hisi
testimony in the original case there was no intimation!
upon his part that he had not received the entire conj
sideration which his interest in the property reprej
sented. The amount of that consideration was bel
tween $9,000 and $10,000. I have not the testi-
mony before me, but as I recollect it there was no
qualification whatever as to the statements made bn
him that he had received the whole amount. Butnow
upon the accounting, under the order of the Court, J
says that some time in June, 1890, which was soon
after the title was perfected in himself and after t (I
property was advertised for sale upon the forec osu [
of the Jardine mortgage, he entered into an agreement
with Edward S, Savage, in and by which 1e aVj
was to protect his interests in the property, selue ,
title thereto, and make sale thereof for one-ia 0 j
amount which Mr. Savage might realize upona j
the same ; and that in carrying out that agreeme dJ
Savage realized $9,060.20, the one-halfo w 10> °
$4,530.10, he paid to Heald by his checksdatea rl
28th, 1892. This statement of Heald is supp 1
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M. Savage. The latter was also the solicitor and
adeounsel of Heald, and if not present in court when
Hedld stated the amount which he had received he
mst have known of Heald’s statement before the case
closed

I Ican find no ground for hesitating to charge
Feald with the $4,530.10. But it 1is 1insisted
[thet he should be charged with the whole amount
iof $9060.20. I think this claim could be main-
lined if the testimony satisfied the Court that jo
Ir. Savage was only the counsel or agent of Heald
Hhewere only the counsel or agent of Heald, then
pearly he received this money for Heald, and Heald’s
lesponsibility would not be diminished by the fact that
hsagent still retained possession of any part of the
lonsideration money. If they occupied the relation
If principal and agent, the principle which has been
laddown above would necessarily control, and Heald
lould not set off or recoup allowance to an agent any
fore than compensation to counsel, but if Mr. Savage’s 20
iatement with respect to the agreement between him
Ind Heald be accepted as true, then the relation be-
meen them with respect to this consideration money
p motthat of principal and agent in the sense con-
w’P ted Mi. Savage must be regarded as acting
1 ym his own behalf or on his own account in
PBarrangement with Heald.

m u again, I understand the brief of counsel for
fewraplamants to go so far as to charge Mr. Savage

|L, g llable with Heald* because of his so
k d geffuhefraud With whi°b Heald is charged.
Id trwh niS H)r°Perty to the Railroad Companv
L 1, ® Caada ComPan.y was not, perfected until
wjigced ~ U wld°b was filed by Henninger was

1S yn 1t !?ateVer °PP°rtuilities Mr. Savage may
Hationand r 1 i° acqmre a knowledge of the
[Hemireinth ~ °f th<38Se parties is not for me to
ketoand hJ* A SmCe Miv Savafe is not a party ,
ldthesem ~ °Pportunity of being heard. If he
Dejs In the sense in which it is claimed
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he does by the counsel of the complainants, his I._
ity to answer therefor will not be diminished by these
proceedings. Ido not pretend to adjudge the qes
tions raised any further than to hold that M. S
vage was not the agent of Heald, leaving the questig
of the former’s liability because of any knowledge
which he may have acquired of the relations betweed
Henninger and Heald to be settled when he shall hae
an opportunity of being heard.

Mr. Heald must therefore account for $4530.1(1
with interest from the 28th day of April, 1892 wto
the time of entering the decree hereafter to be nadk
and Mr. Henninger must account for the sum of $3G1
with interest from the 25th day of December, 180
being about the time that he received that amount of
money from his father for the Blanchard place.

I will advise a decree in accordance with these view*
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IN CHANCERY OF NEW JERSEY.

Between—
Wittiam R. Henn ingee and Stephen
H. Litt le ,
Complainants,
AND

| harles E. Heald, Thomas dJaedine,

f Decree.
[Yreeland Jaedine, Maegaeet E.
IJarnine, The Poet Reading Rail -
Iroad Company, Goedon Chambees,
[Ferdinand E. Canda, Abeaham B.
IDupuy, Josiah Tayloe, Jane B.
[Taylor,

Defendants.

wlhis cause, coming on to be heard in the presence of
fcodore Little, solicitor and of counsel for the com -
pararts R. Wayne Parker, solicitor and of counsel
frthe answering defendants; Charles E. Heald and
£ imandE- Canda and John R. Emery, solicitor and
I ooumsel for the answering defendants, The Port
Tiling Railroad Company, Gordon Chambers,
Pomas Jardine, Yreeland Jardine and Margaret E.
*wine, upon the bill, answer, replication and proofs
r D eore the Court (the complainants’ bill having
y “eTore ta“en as confessed as against the de-
I.iC! J0? h{layl°r’ JaDe B- TaYlor and Abraham
mtni \\Jan .°“ler defendants) and the Court having
Nuwd M°0 » the ar§ument of counsel thereon and
kffIDlainn*rwrirl® ~ exchange of the lands of the
Bamats bill 1~ R°‘ HenninSer described in com-
Lithth, as laentloned and set forth in said

[proaured bv t'T braham I)uPay, was induced and
y he corrupt and fraudulent of said Charles

10
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E. Heald (who professed to act as the agent of
Abraham B. Dupuy),and of said dJosiah Taylor,lbJ
agent of said William R. Henninger—that said Dupy
took the conveyance of said Henninger’s lands in hill
own name, but in trust for the said Heald, and afta-
wards, as alleged iii complainant’s bill, conveyed sail
lands to said Heald for a nominal consideration, and
that said complainants are entitled, on account of sad
fraud, to relief against said defendants, Charles E
Heald, Abraham B. Dupuy, Josiah Taylor and Jaul
B. Taylor. * And it further appearing that the
Heald has disposed of said land in part to the Rut!
Reading Railroad Company, in part to said Godoy
Chambers and in part to said Ferdinand E. Canda
has received therefor the sum of nine thousand sil
hundred and fifty dollars and twenty cents over ad
above the amount of the mortgage held on said Ian«
by the defendants, Thomas Jardine, Yreeland Jardil
and Margaret E. Jardine, and the Court being dlsodJ
opinion that, notwithstanding the fraudulent condol
of said Heald and said Taylor, the conveyance by t|
Sheriff of the County of Middlesex to said Thomy
Jardine of said lands under the decree of foreclosur
mentioned in the pleadings and the decree of
Court dismissing the bill of complaint filed by
Heald against the said Thomas Jardine and otherg
ferred to in the bill in this cause vested insaid ®|ji
Jardine a valid title to said lands in fee as a " m
purchase, and that his conveyance to the Port Keau j
Railroad Company and to Gordon Chambers

ively also vested in said respective granteesa 8° Jj
in fee as bona fide purchasers, and the convey ™ 1
said Gordon Chambers to said Ferdinan I

purchase for the portion of said lands ®®&l

said deed ; and it further appearing t a, A

filing of the complainants’ bill, an uteresLed toM

of said William ¥ Henpning:fr was duly dosig

co-complainant, Stephen H. Little. Qctober,
It is, therefore, on this thirtieth day 0



77

Ihe year of our Lord one thousand eight hundred and
jinety-four by his Honor Alexander T. McGill, Chan-
cellor of the State of New Jersey, ordered, adjudged
lard decreed, and the Chancellor by virtue of the power
jandauthority of his office, doth hereby order, adjudge
iand decree that the said Charles E. Heald do account
lo said complainants for all moneys received by him on
ithesale or disposition of the lands conveyed as alleged
In the complainants’ bill by said Henninger to said
[Abraham B. Dupuy, and by said Dupuy conveyed to
kid Heald, with interest less such amount as said Hen-
nnger received on the sale of the lands conveyed to
hmby said Abraham B. Dupuy at the time of said
exchange of lands as mentioned in complainants’ bill,
mth interest thereon, and that the account be taken
before the Court at the State House in Trenton on the
thirteenth day of November, at ten o’clock in the fore-
loon or as soon thereafter as counsel can be heard.

mAnd it is further ordered, adjudged and decreed that
|sto the defendants, The Port Reading Hailroad Com-
feny, Gordon Chambers, Thomas Jardine, Yreeland
prdine, Margaret E. Jardine and Ferdinand E. Canda,

thecomplainants’ bill be dismissed, with costs to be
pied

[Respectfully advised,
penn T. Bird, ALEX. T. McGILL,
V. c. C

10

20

30

40



78

IN CHANCERY OF NEW JERSEY.

Between
W iILLIAMR. Henninger et al.,

Complainants,

AND On BN, &

10
Charles E. Heald et als.,

Defendants.

A decree having been heretofore made in this case
bearing date on the thirtieth day of October, A D
1894, whereby, among other things, it was ordered)!
adjudged and decreed that the defendant Charles El
Heald, should account to the complainants for all

20 moneys received by him on the sale or disposition dl
the lands described in the complainants’ bill whicl
were as alleged in the said bill conveyed by said Henj
ninger to Abraham B. Dupuy and by said Dupuy conj
veyed to the said Heald with interest, less the amountl
which said Henninger received on the sale of the lands
conveyed to him by said Abraham B. Dupuy atthl
time of the exchange of lands mentioned in conplain
ants’ bill with interest thereon, and that the accouM
thereof be taken before the Court at the State ou*

30 in Trenton, on the thirteenth day of November, at tw]|
o’clock in the forenoon, or as soon thereafter ascounsj
could be heard—and said account having been a J
before the Court in presence of counsel for compayj
ants and said Heald respectively, at the time am 1

aforesaid, and it appearing that after making * 1

deduction from the amount received by sai I
there remains the sum of nineteen .T javof
dollars and seventy-three cents, it ison * IS, reJ

March, A. D. 1895, ordered, acijudged an n
40 that the said Charles E. Heald do pay to
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Iplainants the said sum of nineteen hundred and ten
dollars and seventy-three cents with their costs to be
(taxed, and that an execution do issue therefor according
tothe practice of this Court.

Respectfully advised,

ALEX. T. McGILL,
C.

I o T. Bird,

V. C.

IN CHANCERY OF NEW JERSEY.

Between William H. Henninger and
Stephen H. Little,

Complainants,
AND

JIhaeles F. Heald , Abraham B. Du-
puy, Thomas Jardine, et als,

Defendants.

Before His Honor Vice-Chancellor Bird.

Mr. Theodore Little for complainants.

M:. Savage, Mr. Emery and Mb. R. W.
Parker for defendants.

ATranscript of shorthand report of the proceedings

|P°d the trial of this cause at Newark, N. J., on Fri-
day; July 6th, 1893.

Counsel read the pleadings.

|lalaltsam R“ Henninger’ Sworn for the Com-

[ RETA mination by Mr. Little.
j T do you live 2
I ¢ «Allentown, Pennsylvania.

10
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Q. How long have you lived there ?
A. T am in my ninth year ; about eight years andal

Q. State your age ?
A. T am 44 to-morrow.
Q. Were you at any time the owner of a farm inthi
County of Middlesex in this State.
Yes. sir.
Known as what ?
The McCoy farm.
How many acres ?
About 86 acres.
Do you own it now ?
No, sir.
When was it disposed of by you ?
In December, 1889.
To whom ?
To Abraham B. Dupuy.
Said to live where, do you know ?
New York City.
Was the transaction by which the farm was dial

ororoprorororoOr

posed of made by you personally with Dupuy ?
A. No, sir; I never met Dupuy. I
Q. Through what agency did you dispose of the farm;
A . Josiah Taylor acted as agent for me, and Chades
E. Heald for Dupuy.
Q, What Josiah Taylor ?
A. This gentleman here (indicating).
Q. This gentleman here (indicating) ?

A. Yes, sir. . .
Q. In what capacity was he acting or professing!
act, what was his business ?

A. Mr. Taylor’s?

Q. Yes.

A K(.aal estate agent. Mr. Heald duringthe negotii
Q. Did you ever see Mr.

tions for that exchange ?
40 A. Yes, sir.
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Q At what time ?

A The latter part of November. 1889, I met him
pefirst time.

|Q Did he make any representations to you as to
whomhe was acting for ?

M. Bxeey : You had better let him state.

QT asked whether he made any representations as
towhomhe was acting for ?

A He was acting for Dupuy.
Ttthe Gourt :

Q Do you say he told you he was acting for Dupuy-
livlor!

M. Little : No, sir, not Taylor— Heald. 1
asked him whether Heald made any representa-
tions in that regard.

l-Was there a written agreement made in refer-
ice to the sale ?

A Yes, sir, at the second time I called upon Mr.
fylor a written agreement was made, or on Mr.
eda I should say.

Q (Handing witness a paper) Will you look at this
frand see if any agreement was made ?

A That is the agreement that was made at that

e

Do you know in whose handwriting it is ?

A That is Mr. Heald’s—no, sir, that is Mr. Taylor’s
Iwriting. -

M. Erery : What is the date of it, Mr. Little ?

JR Tittle: The 16th day of November, 1889.

ﬁﬁs(;ym know in Whose handwriti% that endorse-

y ~ atis Mr- Heald’s handwriting.
R ittle. Do you want to sees the paper, gentle-

M BErery : Yes.

(Same handed to defendants’ counsel).

. le Heald say at the time anything special
et Fis bt ea y i ything speci

Sllless) what his business was ?
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A. Well, have you reference to the bargaining-to
the making of the bargain ?

Q. As to his business, what his profession was ?

A. Oh, well, the first time I called on him he grg
me a description of the property.
By Mk. Emeey :

Q. A little louder, please ; I cannot hear you ?

A. The first time I called upon him he gave nea
description .of the Blanchard place ; he told me that

10 there was a mortgage on it of $3,000, with inter
est at 5% payable from November, but the yearIf«
get. He represented himself to me as an attorney-atI
law, stating that he had searched the records and thet
it was unnecessary for me to do so, and that n
have the benefit of his search. I then went an saj
the property, but did not examine the records as1m
all confidence in both Mr. Heald and Mr. Taylor, afl
Mr Taylor represented the same thing to me. ca«
back then and we entered into this agreement. U»
90 was my second visit. . ]

Q. Did you dispose of your property by sa
change ?

A. It was an exchange.

Q- An exchange ?

A. Yes, sir.

g_ I exctanged the McCoy farm for the

place.
Q. Where is the Blanchard place
30 A. In Monroe County, Penn. therert |

Q. And it was upon that place he said there
mortgage of $3,000 at 5% interest.

A. Yes, sir. . m reCords as td
Q. Did you at any time examine t A n
the amount of that mortgage
sale?
A. T did not.
Q. Why didn’t you ? . t had all confi

A. I didn’t think it was necessary ,
40 dence in the two gentlemen.
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Q Did you examine them afterwards ?

A T examined about three—well, I examined it
liter those deeds were placed on record, and the deeds
L show what date that was; it was about three
nonths afterwards, I think, that I examined the rec-
ads
I Q How did you find it ?

I A Ifound it to be a $3,600 mortgage with interest
It 61

Me.Emery : Do you want to prove the record
now ?

M. Little : You admitted in your answer ;
you distinctly admitted the mortgage was;
$3,600.

M. Emer y: No, sir; you are thinking of
Air. Heald’s answer ; that does not bind us; I
object to the admissibility of this evidence
here.

The Court : The evidence may be admissi-
ble as to one of- the defendants and not as to the
others. I think Mr. Emery is right as to his
client; I don’t see how he can be bound; the
testimony is admissible as to Heald. It is quite
clear to my mind that the evidence may be ad-
mitted as to one as relevant and efficacious, and
not as to the others.

M. Emery : That is all I want.

M. Parker : Mr. Canda stands in just the
same position, sir.

Q Didyou pay any money at the time the agree
Nnt was made ?

A Ipaid no money at the time the agreement was
nack

| Q How was the $300 which was endorsed upon this
arranged ?

I A There was interest due the parties holding—to
I ardire Brothers—(interrupted).

| Q Did you pay any money at any time before the
des were passed?

1ft

20
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A. Yes, sir; I paid $300.
Q. How did you pay it ; in the first place what did
youdot ;
A. I gave a note for $300 payable in 15 days
Q. Was it paid?
A. It was paid; yes, sir.
Mg. Lirree: I will read
time with your Honor’s
dorsement by Mr. Heald
what the paper is and I offe
dence.
(Reading) ‘¢ Agreement
into this sixteenth day of
hundred and eighty-nine,”

Do you know the signature

Yes, sir.

Did he sign it at the same f
. Yes, sir.

Mgr. LirrLe: The endors
Heald’s handwriting, ‘'l
tioned is this (day being «
day note, &c.,”” Marked Ex
plainants.

Q. Subsequent to that time
money paid?
A. T paid $66.
Q. How much ?
K66,
On whose demand ?
On Heald’s demand.
). What was it for? . &
A. That was rent that had been paid mel
Rent of what ?
Rent of the MeCoy farm
Paid to you in advance
A, Yegswiel
. Did you know or have any!

40 Mr. Taylor and Mr. Heald wert
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forested in' that exchange beyond the ordinary com-
Tssions ?

|[A Not at that time; no, sir.

|Q. Isayat that time ?

[A No, sir.
JQ When was the fact that they were so interested
firt brought to your knowledge ?

A January, 1891.

Mr. Emery: He can’t say to the fact; you
asked the question in this shape: When was 10
that fact brought to your knowledge ?

Q If it was a fact. If there was any such thing,
Itenwas it brought to your knowledge ?
mA. January, 1891.
Q That is the first you heard of it ?
pL Yes, sir.
Q Did you own the Smithfield farm then ?
A No, sir.
Q To whom was it conveyed ? 20
iA. By me do you mean ?
p. Yes.
|A To my father.
|Q For what consideration 1
A $3,000.
Q Paid to you ?
I A Yes, sir, in cash.
®Q Orto someone for you, either one.
I A Yes, sir.
jThe Court : Is that the Blanchard farm ?

F - Little : Yes, sir.

f What was the value of the McCoy farm ?

30

Me.Emery : I object to that; they made a
rgain for the exchange of this property and
cy conveyed after looking at both places.

| The C
[vp t°WR" ®owv d° y°u make that competent ?

lqg JHTILE ~ “on’Lintend to press it, sir.
yon act upon your own judgment entii

40



10

20

30

40

86

in this matter of exchange or did you or not rely an

Mr. Taylor as your agent and his representation?
A. I relied upon Mr. Taylor almost exclusively.
Q. I believe that is all.

Cross-Examined by Mr. Emery :

Q. What is your father’s name, Mr. Henninger!
A. Josiah.
Q. Josiah Henninger ?

A. Yes, sir.

Q. You conveyed this farm to him by deed, didnl
you ?

A. Yes, sir.

Q. Do you recollect the date of it ?

A. No, sir.

Q. I show you a certified copy of the deed ?

A. 22d day of December, 1889.

Q. You conveyed that to your father on that day |

A. Yes, sir.

Q. You got $3,000 from your father for thisfamml

A. My father endorsed me for $3,000, and I a
to— (interrupted).
Q. That’s all I want to know.
Mr. Little: Well that does not answer tip

question with justice to the witness.

Q. Proceed.
A. And then when I sold him this property ecaa

to me at the Allentown National Bank, he a a I
posit there and gave me $3,000 in cash, and J
the deed and then went across the streettot e m
Valley Trust & Deposit Company’s bank and |
that note for $3,000, and gave him thed -
Q. So that you received from him $3,00
A. Yes, sir. , this ciausd
Q. Now, I want to call your attention t t n
in the deed. The deeds were drawn under ]
tion, I suppose ? , , om the otta
A. Well, it is just merely copied fr
deed that I had from Mr. Heald.
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L_f eu} I want to call your attention to a clause in
Js deed to your father, in which this is said about the
Kortgage, it is conveyed free and clear of all incura-
Trarces except the taxes for the year 1889 and also a
featan mortgage on which there is to pay a sum not
to exceed $3,000, and interest at 5 per cent, from No-
mnber Ist, 1889 ?

BA Yes, sir.

1Q. You gave that information and that description
bfthe mortgage, didn’t yon ?

A TguessI did, because I hadn’t examined the rec-
Kdsthen and didn’t know anything about'the records;
Ttodkit for granted Mr. Heald’s deed was correct.
|Q Do you recollect making any statement about the
mortgage in the deed ?

I A ITmade a copy from the other deed, yes, sir.

|Q From Mr. Heald’s deed ?
mA. Yes, sir.
1Q. Have you got it here ?

Me. Little : I have it, sir (produces same).

1Q. Now do you say that when you made that state-
lent at that time that the amount that was to be paid
P that mortgage was not to exceed S3,000, that you
P ot then know that the face of it was $3,600, and
latit was to be reduced to $3,000 after the payment
las made on the six months interest ?
I 'Itook it for granted that the deed was correct.
1Q. You have now your deed from Dupuy to you ?

, 3 €eS>sir-
IVI- Mr. Little produced it.
I A Yes, sir.

1Q- That s the deed, is it 2
TAY
L1’ , SSr’ ani*” at deed is a copy of this and the

Per deeds, two or three others.

L voUT exam’ed as a witness in a suit brought
@smasS!® e complainant against these same parties

Koyfarm? relation to Your claim on the Mec-

I  1wasexamined before, yes, sir.
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Q. A suit that was heard and tried in Newark smt
time ago ?

A. Yes, sir, about year ago.

Q. I have here a memorandum of it, it wastd
about the 13th of April, 1892, is that about the tine!

A. T don’t remember the time.

Q. Last year ?

A. Yes, sir. I

Q. Now you stated on that examination, didn't you
that you assigned the half interest of your claim intha
suit to Mr. J. W. Taylor ?

A. Yes, sir ; I stated so.

Q. Just answer my question?

A. Yes, sir; I said so.

Q. Where is that assignment ?

A. (To Mr. Little) : Is this the one? Thisisaoox
of it, I guess.

Q Now this seems to be signed by Taylor, I waJ
the other one ?

Mr. Emery hands said paper to Mr. Little
Mr. Little produces another paper and hand
to Mr. Emery.

Q. This is the agreement between you and M
Josiah Taylor?

A. Yes, sir.

Q. Of the City of Brooklyn ?

A. Yes, sir. .

Q. This is the assignment of a half u* &

. .. . This agree
claim, is it not ? I will read the paper *° %1}
ment, made the 29th day of January, 1891 (iter
rupted). .

. of readi

M, Little : What is the purpose o
this ?

M: Enlery ; Just what he sfeate /\ J
suit, that he had assigned the’ of J
this suit, and I want to show A A that J
complainants in this suit. com plainants-]

whole interest in this suit of
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the whole recovery is upon a claim that he owes
in which he has assigned to Mr. Little some in-
definite interest, now it appears that he has as-
signed this claim to Josiah W. Taylor, and that
the claim here upon which he founds his bill is
not correctly stated at all, there is no reference
whatever in the bill or proceedings to any in-
terest of Josiah Taylor in this claim and no de-
cree can be made with reference to the rights of
parties in this suit upon the situation of the
claim as to this assignment. It is exactly what
he stated in the other suit, and the Court gave
you leave to amend and you said you were will-
ing to amend as to Mr. Taylor, but not the
others, and now you have filed the present
pleading.

Mb. Parker: Mr. Emery won’t you read
that paper through and let the stenographer
take it down ?

M:. Emery: (Reading.) ¢ This agreement
made the 29th day of January, 1891, between
William R. Henninger, of Allentown, Pennsvl-
vania, party of the first part, and Josiah Taylor,
of the City of Brooklyn, County of Kings and

State of New York, party of the second part,
witnesseth:

b.Liiyle : Is there not some erasure there ?
heEmery; You cannot extinguish a man’s deed
ierasing signatures.
m' H“ ninger, that was the agreement

. gO In your examination of 1892 in this
wasn't 1t !

4- Yes, sir.

[j- Giving him a half interest in the claim ?
ies, sir. \ . -

i, n t? mKhat examination you were asked in
ladthism® ?* A~ " as ~ en y°ur interest in this claim

[interest? A 1011 WaS “en you own a quarter
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Yes, sir.
A half is Mr. Taylor’s?
Yes, sir.

And a quarter is Mr. Little, Jr’s?
I was under the—yes, tnat’s correct, 1amswer
that way.

Q. That’s all with reference to that ?

A. Well, I was under that impression at that

.Q. As to Mr. Little’s interest you were under th
impression at that time ?

A. Yes, sir, until I found I was wrong.

Q. You found Mr. Tayor had £ instead of

A. Yes, sir, and had assigned apart.

Q. Assigned a part to Mr. Little. You saidyou
terwards found you were mistaken, in what g9
were you mistaken ?

A. In regard to Mr. Little’s interest in it; he
no interest so far as myself was concerned ; that w
the transaction between Mr. Taylor and Mr. ILittle

Q. How soon after that testimony given thatyj
found out you were mistaken ?

A. Why after the Court had adjourned.

Q. Then you found what ¢ that you had sivenl
Taylor 3/4 interest instead of 1/2 as you origiM|

>o»o¥

supposed ?
A. Yes, sir. ntg
Q. And Mr. Taylor had assigned 1/4 to Mr. Li|
is that what you found ?
Mr. Little : Stop there, I object totha
can only be by hearsay. .
Mr.Emery : I don’t think it willbe <1

be by hearsay. T
" The Witness : Well that part I don
Mr. Little : It can only be ascertained”

90

hearsay, testimony or by certain pape . <J
were papers he don’t know 1 1
knowledge, he says he afterwards 1
How ? ,, oVomiliatiO

The Court : I think under cros

it is perfectly proper to pro
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science to ascertain that he had heard something
about a particular matter which will prompt
himto activity and inquiry. You may go on.

lunderstand after having stated on this examin-
Himthat this Mr. Taylor’s interest was a half you
d out after you had given the testimony that you
imistaken and that, in fact, you had assigned to
three-fourths ?
A Yes; three-fourths and none to Mr. Little.
Q Yes; and none to Mr. Little ?
|. Yes, sir.
Q That you have assigned none to Mr. Little ?
Yes, sir.
JQ That is what you found out afterwards ?
[A Yes, sir.
J- Now, at that time and on that trial Mr. Taylor
fpresent as a witness ?
mA Yes, sir.
ta How did you find out that your assignment to go

10

i Taylor was of a three-fourths interest instead of
leldf? Did they, after the examination, show vou
paper?

[A-1 saw no papers at all.

I.  How then did you find out ?

r talking up this street here— what do you call it ?
Q Well, go on.

It Towards the depot Mr. Taylor told me himself,
p That the assignment to him was 3/4 ?

Jr "ed s 5an(l said that I had not assigned any- 30
Pgto Mr. Little, the attorney.

r Thiat y°u”ad not assigned anything to Mr. Lit-
No, sir.
F Little® te® ~°U had ass'»ne(l any interest to
Objected to.

The Court : I think that is competent.

40
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A. No, sir, he didn’t tell m e; he didn’t tell mettet
he had assigned anything.

Q. You said a little while ago that that interest T
Mr. Little’s was a matter between Mr. Taylor andhm
self; how did you get that information ?

A. "Why, by receiving a—what do you call tha!
paper—that paper you fixed before the Chancellor!

Q. 1 don’t know what paper you refer to. Doy
mean this paper (indicating) ?

A. I know it is something about reconveying thg
whole business back to me ; what do you call that?

Q. I don’t know what paper you refer to.

A. It was about re-conveying the whole agreement
or deeding back to me— what do you call it—it ves
the agreement for transferring the agreement hackto

me.

Q. Where did you get that paper?

A. It was sent to me by mail.

Q. Did you expect to receive it ?

A. T did not.

Q. Had you any information about it ?

A. I had no information; it was sent to mehyl
lawyer

Q. Sent to you by whom ?

A. By Mr. Little.

Q. When was it sent to you by Mr. Little ?

A. That I can’t tell you.

Q. How soon after that other suit ?

A. T could not tell you.

Q. Have you got the paper?

A. (After searching.) No, I have not.

Q. Where is it ?

Me . Little : See if this is the paper
The Witness : This is the paper.

Q. Is th}§ Baper dated April 14, 1892, the paperP i
refer to ?

A. ~

Q.
what reply did you make
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mA. I made no reply at all.
Q No reply to anybody ?
I A. He sent me this and those two copies.
Q Who sent you this?
I A Mr. Taylor—or Mr. Little, I mean.
mQ. Which one ?
m A Senior.
1Q. Have you the letter which he sent you ?
I A No, sir; there is only a few lines ; he said by-
rights those papers belong to me.
! Q What one did you look at first ?
I A The agreement between myself aud Mr. Taylor
nor 3/4 interest.

Mr. Little : See if that is the paper sent to
you (handing witness paper) ?

The Witness : Those two papers he said they
belonged to me.

m Q This paper you first saw, the agreement be-
jtween yourself and Mr. Taylor dated the 29th of
[January, 1891, and which I show you Was sent to
Hr. Theodore Little, your present solicitor along with
Bhis paper ?
I A The two papers were sent together.

Q. And you have never had any communication
v talk in reference to the execution of this paper ?
I A. None at all.
IQ- And knew nothing about the proposed execution
oi any such papers ? -

Q No, sir.

I Litt] VERT" ~ n° Wreai® *is paper produced by

s 6 certain equitable rights or
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Whereas said Josiah Taylor subsequently assigned hs
said interest in said claim to us.

Now in consideration of the sum of one dollar to a3
in hand paid by said William It. Henninger, we hereby
grant, reassign and transfer to said Willilam R. Hem
ninger, his heirs and assigns, all right, title and interest
which we now have or might have in said McCoy
farm, or the proceeds thereof, so that he shall hawe
and possess the same as fully as though the agreement;
hereinabove first mentioned had never been made by

him.
In witness whereof, we have hereto
subscribed our names and seals this 14th
day of April, A. D. 1892.
STEPHEN H.LITTLE. [seal]
JOHN L. TAYLOR [seal ]
Signed and sealed in presence of, as to
S. H. Little.
J. Taylor
Asto

John L. Taylor.
Josiah Meeker.”

New Jersey,
Morris County. ,

Be it remembered that on this 20th day of April
A. D. 1892, before me personally appeareddJon 1
Taylor, who I am satisfied is one of the grantors
deed within named, and I having first madeb o « j
him the contents thereof he did thereuponi
that he had signed, sealed and delivere « n

his voluntary act and deed.
Josiah Meeker,

Master in Chancery
of New dJersey.

The Witness : Well here isanotber part th«|

bejppes fopif | SUPPE that is thedgifowledge

Recess.
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I Q The mortgage on the McCoy farm, the interest
has not been paid for some little time, has it ?

I A Yes, sir; itis over a year, I guess; really I
Wan't know how much.

[ Q Something in the neighborhood of a year ?

I A Yes, sir.

I Q About how long had you owned it ?

I A About a year.

I Q Youhad the deed to yourself, not your wife ?

I A Yes, sir; I had it myself. 10
I Q Doyou recollect whether after you bought the
Moy farm you yourself paid any interest or taxes or
wsall of that which which had accumulated remain-
ingat the time you made this exchange ?

I A Yes, sir.

I Q It was remaining unpaid after the time you made
the exchange ?

I A Well, I don’t remember that.

I Q Youdon’t remember paying it ?

m A Idon’t remember paying anything except what 20
Ipaidto Mr. Heald.

I Q At the time of the exchange ?

I A Yes, sir.

I Q1 believe that is all.

GissFamined by Mr. Parker :

1Q. When you were sworn here before, didn’t you

p) pamly that you first saw Mr. Heald on the day
P« paper was signed ?

L Oh’no’ 1saw previously. Mr. Taylor, my 30
E* TCief° me " at a property in Pennsyl-
P avhich he (interrupted),

'¢Nevermind what he wrote?

I Well, he informed me.
I Q-1dont care anthing about that.

I yu * LImE: Justanswer tte questions he asks

Q pj,inu re”eat Duestion once more, then ?
you say plainly that you had no knowl- 4Q



10

20

30

96

edge or acquaintance with Mr. Heald and did not mee|
him during the negotiations except once ?
. I don’t remember whether I said it or not.
Did you mention meeting him but once?

A

Q

A. T don’t remember that because I met him twice

Q. Were you asked and did you answer as follows!

Q. During the negotiations did you have any inter-]
view with Abraham B. Dupuy ?

A. I never saw the man.

Q. Then or since.

A. Hot since nor before.

Q. Had you any acquaintance with Charles E. Heald
prior to that ?

A. No, sir.

Q. Did you meet him at any time during the negoj
tiations ?

A. During the negotiations I did.

Q. Did he represent himself as an agent for any
one ; what did he say ?

A. He said that he represented Mr. Dupuy.

Q. Did you sign a written agreement in reference to
the conveyance ?

A. Yes, sir. .

Q. (Witness being shown a paper writing) Just looi
at that paper, see if that is the agreement? E

A. That is the agreement that was signed at tO|
time.

The agreement is offered and marked Exhibi

1 for the complainant.

Q. What date does it bear ?

A. Sixteenth of November. tpn I
Q. Did you reply upon Mr. Taylor-(mteuupted) |

Objected to.

) jat all relevan
Mr. Litt1e = If the question wi

it is difficult to get at it in any other )-

Q. Did you see Mr. Taylor present duringtb  °

tiations ?
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A Yes, sir.
Q Atany time until they were closed ?
TA Yes, sir.
[ Q How often ?
I A It was two times if not three times.
1Q Younever saw Mr. Heald until when ?
I A Until that time the same day I saw Taylor ; that
s IsawMr. Heald and Taylor there close together.
1Q. You subsequently made the conveyance to
Depuy? 10
mA Yes, sir.
[ Q Did you mention that you had seen Mr. Heald
fatonce in that evidence ?
I A 1don’t remember that. I met him twice.
I Q How long before the actual agreement did you
neethim the first time ?
I A Oh, that may have been about a week or so.
1Q. Aweek or so ?
I A Part of the week, or so, I don’t remember that
partly. 20
Q Was it asmuch as a week ?
A I dont remember that, it wasn’t long.
Q Was it three days before ?
A Ican’t answer that question.
Q Was it two days before ?
A Ican’t answer that question, I don’t know. It
hasn’t long before.
1Q- Wasit as much as three days before ?
I A Idon’t remember.
1Q. Was it much as two days before ? 30
I A Idon’t remember.
1Q. What ?
I Alcant answer that, I don’t know.
I j' ~asit as much as one day before ?
I < twas within inside of a week, I should judge

L 0P eOle’” wasonly ashorttime before, I could
F gweyou the number of days.

I"You came down from Allentown to sign that
w nt, didn’t you?

40
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A. I came down from Allentown to get a description
of the property that they had.

Q. What?

A. I came from Allentown to get a description of
the property they had, to see what they really had

Q. Iam not asking about that, I mean the dayof
the agreement ?

A. Oh, I came down from Allentown; yes, sir.

Q. How many days before that had you been in Alj

10 lentown before that day ? How long before was you]

next previous visit to New Y ork!

A .'Previous to what? 1 can’t answer that question.

Mb. Littl e : Which question do you wanti
him to answer ? o1

Mb.Pabkeb : I will ask him both; I dont
mean to confuse the witness.

A. I was in Allentown eight and a halfyears. [

Q. That is not I wanted to know; what I wanted

20 to know was how long you had been—how many ayl
you had been in Allentown ?

A. After going to New York? u, J
Q. Before the day you came down to sign that agre«

ment 1
Me. Littl e : I object to that question. WWJ
does counsel mean? He lives in_ *7]
How many days between what period. 1
By the Court : The object of the questo j
as I understand it, to ascertain w e j
30 been out of Allentown during any A

periods of time-whether he can tel.
Mr. Little : Well, that is not the quest» »1

P The Witness : Every day I la®
I was Warden of the Prison atth t ~* 1

wasn’t allowed to be away m° Court ]
four hours, unless by permission of the

Q. How often would you go in a week ¢
40 A Tfow often could I go, what s
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I Q How often did you go ?
I A ToNew York ? - ! roo\
I Q No,in a week. Did you leave Allentown ?
| A Oh, very seldom I left Allentown.
I Q Youwere down to New York and away from
Allentown on the 16th day of November, when you
signed that agreement ?
[A. Yes, sir; I was away then.
I Q Now I want to know whether you had been
Mownto New York on the 15th of November, the day
[before.
| A That I don’t remember.
Q Or the day before that ?
A lcan’t answer that.
Q Isit possible you went two days in one week ?
A ToNew York ?
Q Yes, to New York. y 3] : A\
A Tt might have been, but I could not answer that,
I can't answer the question.

Mr. Parker : Are the papers in the other
case here ?

M. Emery : I sent for them.

Mr. Parker: We want them very badly—
the papers in the original case brought by Hen-
ninger against Heald.

Mr. Emery : I think they are here. 1 sent
for those which were referred to in my answer.

I Q Were you to pay $200 in cash on the day after
Peagreement, was that the first understanding ?
A Oh, no, not $200.

I Q Was there talk of that ?

[ A He wanted $500 and 1 reduced him to $400, I
Peered him $300 and he wanted $500 for taxes and in-
pest due on the mortgage. I offered him $300, and
P Weag?ed to $400, and then I gave him the

I » ask you for cash ?

I '] ”ontremember, but if he did I could not have
F enhimthe cash then.

10
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Q. Did he ask you for it ?

A. That may be.

Q. Didn’t he tell Mr. Taylor right there in your
presence that as you could not give him cash that Tay)
lor would have to wait for his commission ?

A. That I don’t remember.

Q. Don’t remember whether he said it or not?

A. No, sir.

Q. Don’t you remember that he told Taylor ke
would have to wait for his commission ?

A. No, sir; I don’t remember.

Q. Don’t remember whether that was said or not? I

A. No, sir.

Q. You produced some letters from Mr. Taylor the
last time you were here that you got previous tohs
negotiations ?

A. I presume I did.

Q. Dated November 13th, 14th and 15th; I nmean
previous to the contract ?

A. Mr. Little may have them ; I don’t remember
about that.

Q. I would like to see them.

A. All the letters that I have Mr. Little has chargfl
of; I have none.

Q. They were produced last time—a letter that yoJ
got from Mr. Taylor of November 13, 1889, have yoi
got that ? Have you got letters of November 1fth? I

A. I don’t remember.

Q. Have you got anything that will show when the
negotiations for this property began ? You haventgoi

those letters here, you say ?

No, sir.

Your counsel has them, though ?
That is more than I know.

Will you produce them?

I cannot. I have not got them.

Feror

Me. Paekee i 1 call for them, Mr.
letters that werS written at the last hearing. 1
Me. Littie : { deny your right to ask m «1
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until the Court says that I am com-
v that this is not eross-examination.
vers I have to be produced I will
 at the proper time, and you can
about them to your heart’s con-
't propose to have my case inter-
ross-examination.
[ think you will remember, Mr.
witness is a party in the case
rcross-examination to interrogate
s to the origin of this contract, I
onceive of any branch of the case
since he has spoken about the
{ that he might not be strictly
ipon as to dates, and as to letters
and letters received by him in
‘ontract, and everything in re-
n and progress and composition.
lie universal practice. Mr. Hen-
tered into this contract, and he
certain letters resulting from
[ think the mere fact that he
a contract opens the way to
ross-examination.

And calls for the production of

SIr,

Then I produce the letters of
I4th of November. (Handing
arker.)

ed that letter dated November 13th.

‘celve it.

-"'il-r';]}rc]',

this ||;1;gl 4

S, §ip

ad vou that letter, it is: “ W. R.

Ar Sir : I wired vou on Monday that

rade if vou would pay $400.00

20
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:“ (instead of the $300.00 you offered) and asked you
“ to answer, but have heard nothing further fromyoj
“ Now, if you wish to make the deal, and I know it;j
“ a splendid deal for you to make, you will havet|
“ come on at once and close it up, for if a foreclosure!
suit is begun on your farm I don’t think you cam
“ then make the trade at all. 1 sent a party toseJ
“ Shafer & Durand, and they said they would holdofl
“ till Thursday morning, when if the whole amouJ
was not paid bothprincipal and interest they woul
“ be obliged to commence, so you see there is axo
“ lutely not a day to wait. The owner of the Blanc!
“ ard place is very indifferent about the deal any way!
“ and unless I hear from you to-morrow eitherm
“ letter or telegraph, I think the whole thing will ke
“ ‘off” Wire immediately on receipt of this wet
you will do and what day you will be here.
“ Yours truly,
“ J. W. Taylor,
“ 176 Broadway.!

Q. I read you that letter and ask your menory.
Had you seen Mr. Heald before you yeosved thet

letter ? I
A. Well, T don’t remember; I remember that!

saw him, but the date I cannot tell.
Q. I am talking about whether you had seen n |

before you got that information ?

A. No, sir. v i Held )

Q* You can’t tell whether you saw

not ?
A. No, sir.
Q. Or Mr. Taylor or not ?
A. No,'sir.
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icash and your note for $125.00 for 6 months at 6%
iprovided you will take the taxes on the Blanchard

(place which are $28.00.”

IQ Now, when you were written to that he had con-
tedthe parties, did you know who the party was ?
lyouseen the party ? When Mr. Taylor wrote you

mthis letter that he had consulted the parties and told
iwhat those parties would do, without mentioning

leir nanes, had you then"seen Mr. Heald ?

j A Idon’t remember that, but I knew who the par-

jieswere—Jardine Brothers; I had received a com-

huication from Shafer and Durand in Rahway in
rdaare to the mortgage.

I wil finish reading you the letter now : “1I
jwte you the taxes were paid, but I was mistaken,
lassImow have the bill. Row, this is the very best
P en get them to do but it is possible they might
Id a few dollars better after you get here. But
»on better come right here Saturday morning go
ad you may rest assured I will do all T can to
nake a satisfactory deal for you, but be sure and
ping $300 cash at least, as they will not take any
|mortgage, with all its formalities, &c., and, no
pbt, you rather it would be this way. When I
r fledyour telegram to them to-day they at first
ifidto do anything more about it and said ‘drop

b'bafter a I got them to make the above

m,& ou ~d better wire me as soon as you get

8 “ou here Saturday as unless I knew you on
j*coming I might be away. 30

“ Tours, etc.,
ud. W. Taylor/
“ 176 Broadway,
“Room 42].”

40
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Q. Did you send or communicate to anybody ht
Taylor about this purchase—I don’t mean Shafer &
Durand who represented the mortgagees—before thet
letter ?

A. I guess Taylor was the only party.

Q. You hadn’t seen Mr. Heald before that?

A. That 1cannot answer ; I don’t remember; I know
I saw him twice.

Q. But at the time of this letter you hadn’'tsen
anybody but Mr. Taylor, you had not seen Mr. Heald
at the time of that letter ?

A. That I don’t remember.

Q. That was written on the 14th, when did yourg
ceive it, on the 15th ?

A. I don’t know.

Q. Was the 16th on Saturday ?

A. I don’t remember.

Q. Had you written Mr. Taylor that you could noi

10

come down until Saturday, before the 13th ?
A. That I don’t remember, either.
Q. You cannot remember anything about it?

20

A. I don’t remember, no, sir.
Q. That’s all of that part of the case.

Mr. Little : Mr. Parker, are you going toofl

fer those letters in evidence ?
Mr. Parker replies that his reading thelett]
gives Mr. Little the right to offer them, but that

he (on his part) is not obliged to offer them I
The Court : I think Mr. Parker’s statemeal

30 of the rule is correct.
Mr. Little : I would like to have 16

marked for identification.

Letter of November 13th, marked No. 2 for ldefl

tification. for iden-
Letter of November 14th, marked No. -

tification. , 1Qth dan
Q. Mr. Henninger, you were here on the
of April, 1892, to give your testimony ?

40 A. Yes, sir.
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I Q What did you do that afternoon, did you go
honeor stay here ?

I A After the adjournment of the Court ?

m Q Yes.

I A T went home.

1 Q Did you come back on the 15th ?

1 A Idid not; no, sir.

I QDid you understand before you left here that
youwould receive that Taylor assignment back ?

I A No, sir.

I Q Did you hear anything of that ?

I A The assignment back I No, sir ; nothing.

I Q Doyou mean to say that you received that as-
sigmrent back from John A. Taylor and Stephen H.
little, which was, I suppose, about the 15th— was it.
Hisdated the 14th, when did you get it ?

I A Idon’t remember.

B M. Little :

I Q Look at your paper, won’t that show you ?

I A On the 3d of May I received that. It is for-
iirdedon the 3d of May at Morristown, and maybe

mreceived it on the same day and perhaps not until
Renext, I don’t remember.
I ythe Court :

1Q. You may have got it on the 3d of May ?
Iav I" &S f°nvarded at Morristown on the 3d of

IQ And you got it on the 3d or 4th you think ?

In * S¥ 1don’t remember exactly.

IJ Atyour home at Allentown.
1 ttetu SB Sme daYs I received letters from Mr.
[HereX Sanme ay and ot,”er days I received them

Pnay, 18917 1° A~ or” na”kill in the other suit in
p- Yes air.

A w ° WaS Present m

& “Otary public>Mr- Houstman.

i C E L i« <« thePaPert0Sign?
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Q. Not Theodore Little but Stephen H. Little?

A. Yes, sir, Little Junior.

Q. I see from the paper that you assigned to Ml
Taylor that he told you at that time that Taylor hal
a suit against Heald, did he |

A. I don’t remember.

Q. Did you read that paper that you assigned to Mj
Taylor ?

A. The agreement.

Q. Yes.

A. Oh, yes.

Q. Did you notice that it mentioned a sut bn
Taylor ?

A. Well, those are points that a common man donl
notice.

Q. Was there anything said at that time betwea!
you and Mr. Little as to what share Mr. Little ex
pected to get in that matter ?

A. At the time of Taylor’s agreement ?

Yes.

Oh, no, sir.

Didn’t you say so in your last testimony hereil
That is the first agreement. Oh, no, sir.
When did you learn that Mr. Little had a qar
ter interest in that matter ?

A. After the adjournment of court last year.

Q. That was the first time ?
A. Yes, sir; that was the first time that I 1earnt«

L>o» 0

had an interest. Nl
Q. How did you learn he hadaquarterm res«

didn’t you swear he had a quarter interest a

trial ? ) ) n)yJ
A. I made a mistake which I correcte asio 1

ago ; Mr. Taylor told me while we were waiting W

depot, that I had made a mistake. .d
Q. How did you get that impression at tua

A. He told me I was wrong. Taylor tdd yof
Q. When you swore, before Mr.
that ?

A. I was under that impression.
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Q Where did you get it ?

A Ttjust struck me it was that way.

Q Who had you learned it from ?

AT was under that impression all the w.ay along;
Wit know where 1 got it.

Q Had you talked to Taylor before ?

A N, siz

Q Orto Mr. Little ?

1A No, sir.

Q Who did you learn it from ?

A Well. 1vasunder the impression that that agree-
latthat I signed was signed both to Mr. Little and
mMr. Taylor, and the agreement I had from that was
lot. I didn’t find it, in fact, I had not it here and one
3 theMr. Littles asked for that agreement, I hadn’t
I haeand could not find it ; but I found it since.
TQ Youdon't know where you got that impression ?
JA. No, sir; I was under the impression that the

fereeent was signed by Mr. Little, Jr., and Mr
faylor.

ft What do yon mean by having found it since ?
ktnce the last trial.
Found what ?

L * Or* lla*a8Teement between myself and Mr.
to The paper you produced here ?
r- fes, sir.

A Where did you find that paper ?

toinfclbOOKCT “ the back drawer 5 in the rub-
ate drawer that I didn’t use.

1' 1littleV'VOI1Say that th'S was returned you by

ATh

Tre as re’arned and the other one was
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Q. There are two produced ?

A. Yes, sir; the one I had and Mr. Little hadth
other one.

Q. This -is the one you said was returned—I belieX
that was all.

Re-direct :

Q. In order to have no mistake about it, see whether
that is the one which I returned to you ?
A. That is the one which you returned to me. Ths

10 .
0 is tfle one that was returned, and the otheronell'ave]

Mr. Emery : Which was returned to hmI
haven’t seen this one before.

The Court : They are both cancelled as Tuni
derstand it.

Mr. Emery : You produced another aged
ment of the same date.

Mr. Litt1e : This is the one that he speaksd
that was returned to him. Now I asked himif

2q that was the paper that was returned to him irj

May.

Q. The paper returned to you in May was not thl
agreement signed by Mr. Taylor alone ?

A. No, sir, that is the one I had—the one signedw
Mr. Taylor alone I had and this (indicating) isthe onl

returned by Mr. Little.

By Mr. Parker :
' Q. The one about which I asked you on ausexam
ination was one signed by Mr. Taylor alone.
is another of the same date signed byyourselfan MS
Taylor both ?
A. Yes, sir. riteJ
Q. And that is the one which Mr. Theodore w

now hands you ? .
A. Yes, sir; that is the one that was signed y«dJ

Taylor.
Q. It was sent to you by whom ?

A. By Mr. Little.
40
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Me. Emer y: We won’t take the time to read
itover; I take it for granted they are copies.

[Kuther Direct :

Jq. Youwere here on the first day of the hearing of
theprevious cause, were you not 2

|A. Yes, sir.

|Q On the second day you were not here ?

|A. 1 was not, no, Ssir.

0. Didn’'t you come down on the 14th ? 10
uh. Yes, sir.

| 0. After the case had been adjourned 2

IA. Yes, sir.

[Q Did you or not go from here to Morristown 9

|A. 1 did, sir.

10. Now, at that time was any arrangement made
|fith you as to the future 2

IR. We talked the m atter over.

jQ. Subsequent to that time you got this letter from
Fd

20

|A Yes, sir.

IQ Enclosing the paper cancelled ?

IA. Yes, sir.

|Q And the new agreement ?

[A. Yes, sir.

1Q Ahich you asked me to draw ?

IA. Yes, sir.
JQ. look at that paper and see if it is one of the
P astllat was enclosed to you ?
1 '“lat Bone of the papers. 30

Alr. Emery : What is that ?

M. Little : Paper signed by John L. Tay-
orand Stephen H. Little on the 14th day of

IOtI‘La)elillﬁl' haS been shovvn t0 J.°u dated the 14th of
purporting »~ - S ==

Rich walsoitingt0 be Signed  J- W - Taylor,
£ r@ﬁﬂg&%tg y°U Mr- Parker, speaking of
Saturday, th' W 4th; did yofre-

m " that letter bd telegram or otherwise ? 40
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A. I presume 1 did ; yes, sir.
By the Court :

Q. You presume you did ?

A. 1 did ; yes, sir.

Further Direct.

Q. How did you reply ?

A. By wire.

Q. (Showing witness a paper) Look at that paper?

A. Yes, sir, that is the telegram.

Mr. Emery : What is that ?

Mr. Litt1e : Simply a telegram that he would ke
down there on the 15th, the day after the 14th.

Mr. Emery : What is the date of it?

M:r. Litt1e: The 15th, “ Will be at your office 10
o’clock to-morrow, relative to trade.”

Mr. Little offers in evidence the paper of
April 14th, marked Exhibit No. 4.
Also telegram marked Exhibit No. 5

20 Q. Mr Henninger, do you know whether or mt
you read the description in this deed of Dupuy’s at the
time it was delivered to you ?

A. 1 read it over, yes, sir.
Q. Was anything said to you at that time about the

mortgage being $3,600, or any other sum about $3,0001
A. Not a word was said about it.

Mr. Little : This paper was used and po
duced by me at their request, and have 1

marked. 1
Deed from Dupuy to Henninger nadkedE1
hibit No. 6.

Q. I will ask you if you know in whose handwriting,
these two letters of November 13th and 14th, " ®

were shown to you, are?
A. Mr. Heald’s handwriting. 1
Q. They are signed J. W. Taylor, 171

That is all for the present, sir.

40
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Josiah Taylor, sworn for the complainants.

Drect-Fxamination by Mr. Little :

1Q Where do you live ?

A Brooklyn.

Q How long have you lived there ?
iA About a little over five years.

Q Where did you live prior to that ?

A Tlived in Succassunna, Morris County. 10
|Q Thenyou moved from there over to Brooklyn ?
A Yes, sir.

Q Whoisd. W. Taylor ?

A My son.

Q What business is he in ?
1A Real estate business.

Q When did he give up that business in New
fork?

A Inthe summer of 1889.
Q Who took the business after that ? 20
|A Tdid.
Q WhoisJ. D. Taylor ?
iA My wife.
Q Jane B. Taylor,
jA My wife.
Q Where was your office ?
A 176 Broadway.

;Q What business did you carry on there ?
A The real estate business.

& tHow lon61*

Q was there three or four years, I couldn’t tell
pu exactly how long.

[time?® WUknow Charles C. Heald during that
j Yes, sir.

a"d” Dbusiness did he carry on ?
1a Cstate business.

; ; here was his business ?

0 tame flI°°r With mine>176 Broadway,

he or not frequently in your office ? 40
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Yes. sir.

Were you on intimate terms with him ?

> o>

Very intimate terms.

Q. Did you have any charge of the selling orec
change for Mr. Henninger of the property known al
the McCoy place ?

A. T did.

Q. How did it come into your hands ?

A. Well, my son went west in the summer of I8
and left his business in my hands, and a short tine
after he had gone there came a letter from M. Hn
ninger saying that he had a letter and enclosing alet!
ter from Shafer and Durand, saying that they wantel
the money on a certain farm known as the MCoi
farm that my son had had of his to sell. The letter
came to my son, and I opened it and found that letter!

Q. Did you take charge of it ?

A. I think I wrote to Mr. Henninger that mysm
had gone west and I had taken charge of the busineJ
and wbuld do what I could for him.

Q. And did you from that time take charge of itl

A. 1 did, in a measure.

Q. Was the matter introduced in any way toIB
Heald?

A. Well, Mr. Heald had this property he was oifer
ingfor anything that came along.

Q. The Blanchard property ?

A. Blanchard property, yes, sir; and Itold m
about this letter and he immediately wanted me to<B
fer him the Blanchard property.

Q. Did you do so ?

A. I wrote to Messrs. Shafer & Durand a 1 I
terms they wanted—how much money they wan J
in his letter-to Mr. Henninger it didn’t say be'™ *

all the money, but thgy wanted a part of the w >>0|f

paid on the mortgage— they wanted sonlathingDuranl
the mortgage. I wrote to Messrs. Shafer & that
and in reply received a letter from them s') &j
they wanted it all paid them, and I encte j

ter to Mr. Henninger, saying [ had rece



113

ir. Henninger wrote to me and wanted me to try and
settle with them or sell the farm ; I wrote to him that
ttere was no show to sell it, but I had a party who
pmed the Blanchard place at Stroudsburgh, which
ping so much nearer him, I thought he might possibly
let something out of—he could do better with it than
I#could with a place in Wood bridge or Amboy.

Q At whose suggestion did you write him ?
m A At Mr. Heald’s suggestion.

Q Who did Mr. Heald represent ?
mA. M. Dupuy.
mQ Did he say anything about the title being held
oy Dupuy or for whom it was held or what ?
mA. I don't know as he said it at that time but he
Kd tdd me before that—at the time he made the trade
lith Mr. Blanchard, that the title was put into Mr.
ppuy’s name for the sake of giving Mr. Blanchard a
Tbadwhich was not good for anything.
Ip the Court : ,
mQ Title was put into Mr. Dupuy for the sake of
ping Blanchard the bond ?

|A. M. Blanchard allowed Mr. Dupuy $3,600 on the
| my Mr- Heald gave this mortgage on this farm for
[bAQ and in order to give him Dupuy’s mortgage

* ~ad bo take title to the farm and give him
mnortgage for it.

];H{]I‘ERDirect :
1Q. Why did he put it into Mr. Dupuy’s hands ?
Mr. Emery : What is that ?

mmefor” dld he say U was Putin Dupuy’s

r lanswered that.

n E”ouRr . He said it was put in Dupuy’s
e or the purpose of giving Blanchard a bond
f was good for nothing.

EWitness : What they call a straw bond.

|Q it so termed then ? ;

10
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A. That is what it is termed in business in New
York and means an irresponsible bondsman.

By the Couet :

Q. Do you mean to say you then understood th&q
the bond was a straw bond ?

A. T understood that Dupuy was irresponsible, ad
made this bond to Blanchard so that he could not hdd
Heald on the property.

Q. Do you mean to say you so understood it thenll

10 A. Yes, sir.

Me. Little : That is a matter Mr. Tnlag
had nothing to do with.
The Couet: That is what Mr. Taylor uderl

stood at the time.

By the Couet :
Q. You were at that time acting for Mr. Hnl

ninger ?

A. At the time this trade was made with Blancha*

”0 I was not.
Q. But afterwards you were ?
A. Yes, sir ; afterwards I was acting for Henni*
ip— ger. 1

Q. Then you had this information when you- after
wards began to act for Henninger—you have this ifl
formation from Heald about the straw bond ?

A. Yes, sir ; I knew it before that.

Q. Well go on.

30 Fuet hee Dieect

Q- Was the agreement between Henninger aifl

Dupuy reduced to writing ?

A. Yes, sir. Lo
Q. (Handing witness a paper) Seeift atisi j
A Yes, sir. ilortv

Q. This agreement says the Blancbar
to be free of all encumbrances except
$3,000 and interest to November, 188 . J

anything said as to thé mortgage upon
40
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Ling for a higher or larger amount than $3,000 ? A.
Tkrew before------ (Interrupted).

11 asked you whether there was anything said
Koot that ?

A No, sir.
J Q My question is whether anything was said in
Hemninger's presence 2 A. No, sir.
1Q. Orto him?

A No, sir.
J Q That the mortgage was any larger than $3,000,
ferthet there was any agreement for its reduction to
1,000!

JA Not with Mr. Henninger, if I ever understood.
Btte Gourt :

J Well, am I to understand that you knew that the
(notgpge was really larger than $3,0007

1A Yes, sir.

1Q Why did not you tell Mr. Henninger that ?

A M. Heald told me not to tell him.

IQ And you obeyed Mr. Heald rattier than your
pircipel ?

A Yes, sir.

[Hirther Direct :

1Q Look at these two letters which I now show you

[ f JVember 13th and 14th, and tell me in whose
handwiting they are ?

TA (Quseare in Mr. Heald’s handwriting.

1Q Look at this telegram and see whether you re-
feived it? TS

|A Yes, sir.

I Q Jnwhose handwriting are the pencil marks there ?
IMr. Heald’s. .

Offered in evidence and marked Exhibit 7.

reoawi. ou lecognize this telegram as having been

Lap’ 1,18 atecl bbie Hth of November, 1889 ?
a-ies, sIr.

ffered in evidence and marked Exhibit 8.

10
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Q. Now tell me in whose handwriting this letterisl
A. Mr. Heald’s.

Mr. Emery : What is the date of it?

Mr. Littl e : 11th of November, 1839, Iwill
read it. First I will read the telegram, if you
please : “ Allentown, Penna., November llith]
J. W. Taylor, 176 B’way I am agreed to ps]
$300. Make trade on that basis. Wire result!
W.R. H”

“November 11th, 1889. J. Taylor. D
Sir: I find there is due on the mortgage $233.31
for interest and $78.45 taxes, making a total ol
$361.78, as you see. Now you better wire Heal
ninger like this :  $300 will not do, but think I
can make trade for $400, if you come Wadnesj
day. Answer.” We will get him to take tfl
taxes on the Blanchard place and trade thisflay)
Jardine will not wait.”

Offered in evidence and marked Exhibit 9 I

Q. Please look at this paper shown you now al
tell me in whose handwriting the indorsement is?

A. Heald’s.

Q. Whose handwriting is the letter in?

A. Henninger’s.

Mr. Emery : What is the date of it?

Mr. Little : It is Henninger’s letterto *J
Taylor, November 23d, 1889, “ EncO J
check, $300.” 1 don’t care about reading | j
The indorsement is what I want to ree
Mr. Heald’s handwriting : , *d

“ Better write to Henninger that ¢ ec
ceived, but as it is on the Alientown Bant
have to wait till money is received be
ing deeds, note, &c. Also say tt  ,aer
Shafer & Durand to hold up so aras” handg

is concerned, as title is abou
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& I have put the.check in bank for collec-
tion.
“ Heald.”

Offered in evidence and marked Exhibit 10.

Q Please look at this paper and tell me in whose
findwriting tnat is ?

[a. d. W. Taylor’s.

Q What is the date of that ?

A November 8th. 10
Q In whose handwriting is the pen memoranda at
petop?

L. Healds.

M. Little : It is a letter dated Allentown,
November 8, 1889— Henninger’s letter, on the
topofitisin Heald’s handwriting, '‘I opened this
letter as I have to go away ; you better write
himit is impossible to do any better than you
wrote him, &e., C. C. .Heald.”

Offered in evidence and marked Exhibit 11.

Now, look at this paper and tell me in whose
handwriting that is ?
L M. Heald’s handwriting.
j  “hatis dated December 2d, 1889 ; it is addressed

| R-Henninger. What was done with it ? Where
pl itcome from ?

1A. That was wrote by Mr. Heald for me to copy and
toMr. Henninger.

1Q. Ddyou do so ? ! 30

Ti 1did

r 7~ y°usign your own name to it ?

TA Yes, sir.

modit “~"Ew York, December 2nd, 1889.
nninger,

NdR 1 °U. ~ e*rarn  to-day received. Mr.
LBlanch*n office ready with the deed of
L @QCa Puace to pass the papers according to

act’ e Ras als® been to the bank to-day 40
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where he deposited the check, but finds that the raonl
has not yet been received, the cashier telling hmitm1
not come for three or four days as yet, and somedthe
country banks do not clear but once a week. Youcl
call at your bank and find out for yourself when 1
money is likely to reach New York; I showed Md
Heald your deed and he objects to taking it because!
is not drawn in accordance with the contract. If yoi
will look at your copy of the contract you will fid
10 that you agreed to convey the farm free of all exum
brances except a mortgage of $5,000 now on said preJ
ises and interest and taxes due thereon. Nothing!
said about Mr. Dupuy’s agreeing to assume and pal
the mortgage, which Mr. Heald in his behalf awo
lutely declines to do, so that there is no other wayfol
you to do except to make out a new deed preciselyil
accordance with the contract. Mr. Heald also fink
that the farm is under lease running to April 1st, 1801
and that the rent of $200 a year has been pad wpto
20 that time. I think I can get him to waive the natter
of possession, although under the contract, which sal
nothing about the farm being subject to a lease yoi
could be compelled to give possession, but he demandd
that you pay me over the rent for the unexpired te”®

of the lease, which you have received and wt
amounts, as he figures it, to $66.67, and this anour]
you will have to send in cash with your new de«
As soon as received we can close the whole matter®
once. 1 am sorry there has been such delay, but,®

30 you can plainly — it has not been the fault of an|
one here. I enclose the check you sent. I

Q. I show you the contract which was made twJ

them in writing. What was ihe agreement n
you and Heald at the time ? R
A. The agreement wasthat if Mr. Heal lec"‘ dJ
$150, which he said the Blanchard people t dJ
owned the place and offered the place and 0 -d

for the title— whatever was received from

in money and in the farm was to be equ

40 between us. ,
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b. Howmuch money was received ?
A $300 was received.
A And subsequently how much ?
I. %6 3 <
Q What became of the $300 ?
A M. Heald took the check and collected it, and
kout $225, and gave me $75.
Q Thatis, as I understand you, he took out $150,
Jhalfof the remainder ?
A Yes, sir. 10
IQ And gave you $75 ?
A Yes, sir.
Q What was done with the $66 ?
A Treceived that by express and gave Mr. Heald
1half of it, $33.
IQ (Handing witness paper) Is that the envelope
pat enclosed the $66 ?
|A. Yes, sir, that is the envelope.
Offered in evidence and marked Exhibit 13.

20
JQ Was there any agreement between you as to

|hat should be done with the McCoy place after the
“change was made ?

p. Yes, sir; we were to advertise it and try to sell
Iwhatever we received for it after Mr.------- the

lortgagees.
1Q. Heald?

[~ sr>the parties who held the mortgage.
[@ Jardines ?

1? Yes, sir ; after the Jardines were paid we were 30
jwide the balance equally.

A Was that agreement reduced to writing at that

* No, sir.

(«-etoD ,tul’ nWaS th<! title t0 the McC°y

qg " H eald’sdirection.

A Th!?uere any reason Siven tor that by Heald ?
e was to hold the title until we done

40
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something with it; until I sold it, or the notgge
was foreclosed ; until it was sold.

Q. Subject to your order ?

A. Yes, sir.

Q. Subsequent to the completion of the trade ved
the agreement reduced to writing in any way?

A. Yes, sir.

Q. Will you look at this paper dated “ New York!
December 21st, 1889 ?”

A. Yes, sir.
Whose handwriting is it in ?
Mr. Heald’s.

Signed by whom ?

Signed by Heald.

How did you get it ?

He delivered it to me.

Who is the J. B. Taylor mentioned in thet
paper ?

A. My wife.
Me. Little : I will read the paper.

“New York, December 21st, 1889. Wheil
as, on or about the 11th day of November B
the present year one William R. Henninger cony
veyed to one Abraham D. Dupuy the equtyd
redemption in a certain piece of real esatd
known as the McCoy farm situate in WoodbiidOgj
Township, Middlesex County, New dJers®
Whereas, one J B. Taylor agrees to m
every effort and advance one-half of all expensfjl
deemed necessary to effect a sale of said tar*®
now, therefore, I, Charles E. Heald, agent ol
said Abraham B. Dupuy, do hereby agree |"
said Taylor that in consideration of saide

ororo »P

and expenses, as aforesaid, that upon any I

of said farm said Taylor may b<Jvean ' .J
half of the profits of said sale of saideq YB

redemption. Charles E. Heald. I
Offered in evidence and marked Ex i H

Was there any agreement or underst dJ
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Ldl were to have any part of the money which Hen-
Lger paid for your commission ?

[A. No, sir.

Q How were your commissions to be paid ?

|A. Henninger sent me a note.

Q Who was to pay them ?

IA Henninger was to pay my commissions.

[Q Look at this paper and see if that is the note he
we for your commissions ?

|A. That is it.

Offered in evidence and marked Exhibit 15..

1Q Howcame this last agreement which I now show
Jmsigned by Heald to be made in December ?

|A Well, I had spent some money advertising it,
Jd M. Heald had not paid me back his share of it,
Id I'began to get suspicious of him, and I thought it
ms best to have our agreement in writing, so I asked

itomake a writing, and then I had another party

detime who was going out to look at the place,
Id before I do any more I wanted to have this in

«ting so that 1 could enforce it if neccessary.
pithe Court : ‘

P~ this business between you and he take
pin the City of New York.
1A Yes, sir.
No part of it in New Jersey ?
| A- No, sir.
K- Did your wife know nothing about it ?
T A' Yes, sir. feS

, "°*ouMean to say she knew about this whole
posaction ?

A lyn}' believe she knew about the details of it.
L ,, e”now that this was an agreement between

Ink.i ea tor the transfer of this property and to

r~hat you could out of it?
r- Yes sir.

lhinH ao'v’e(t&e °t it came from you or Heald, or
H the City of New Y ork?
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A. Yes, sir; she acquired it from me in Brookli
Q. In the State of New York ?
A. Yes, sir.

Mk. Little : The paper which was offered|
evidence signed by John H. Taylor and Setd
H. Little surrendering the agreement whichyJ
had made with Henninger.

Q. How did John L. Taylor become intereste
10 What relation is he to you ?
A. Well, there were two suits commenced—(rt|

rupted).
Q. What relation is he to you ?
A. Son of mine.
Q. And you transferred your interest to him7
A. Yes, sir.
Q. Have you any interest in this suit whatever 1
A. No, sir.
20 Cross-Examined (by Mr. Parker):
Q. Was that note of Mr. Henninger’s for $10*
you paid ?

A. No, sir.

Q. Where was that note delivered to you

A. I think it was mailed to me; I know it |
mailed to me.

Q. Why wasn’t it paid to you ?

A. Why wasn’t it paid ?

Q. Yes? . '
<o A. Mr. Henninger didn’t have the money or thet!

what he claimed.
Q. Isthat the only reason ?
A. I don’t know of any other reason.
Q. Didn’t he refuse to pay it to you ?
A. No, sir. s
Q. Didn’t you tell Mr. Blanchard that he
pay it to you ?

A. No, sir. AN |
Q. Before this sale, didn’t you tel r

40 Mr. Henninger would not pay you j
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1| the commissions would have to come out of the
ley-

|. No, sir.

Q Are you sure of that ?

|A Yes, sir.
14, Onthe day that that contract was signed did not
I, Heald tell you in Henninger’s presence that as
leminger would pay no cash you would have to wait
myour commissions on Mr. Heald’s side until Mr.
imninger paid that note ? 10

No, sir.

JqQ You say when the note was paid he did give
jo §77
A That was out of the $300.

Q $5 out of the $300 ?

|A Yes, sir; that $300 was paid,
i. Bycheck ?

[A Yes, sir.
p Itwas a note first, wasn’t it ?
ft- \es sir, a note first, and I think the note was 20
[paid and a check was sent for it.
I And he gave you $75 out of the $300 ?

I- Yes sir.
I- And when the $66 came you retained $25 more ?
[ Tretained $33.
ft Wasn't it $25 ?
r No>Sr5when money is in my hands I get my
®of it every time. .
1" * youcomplain to Mr. Blanchard that Mr.
1.1 Henninger that there were commissions 30
A to him from Mr. Heald’s side and therefore
Ittenninger would not pay your note ?
f Ny sir.
r atisthre s x months note of Mr. flenninger’s I
TA Yes sir. e

That was not paid either ?
' Ny sir.

"]lvtigheld by Mr. Heald still ?

Qsir. «

40
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Q. I don’t understand how you make out that $7|
and $33 is half of $366.

10

Mr . Little : He didn’t say that.

The Court : He made it plain; he said ther|
was $150 deducted first.

The Witness : That note there is for theball
ance of $400, and Mr. Heald took my note far
four months and the understanding wasif ml
note was paid we were to divide that; and tha
when his note was paid we would dividetl
that was Mr. Heald’s own specification.

Q. And you and J. B. Taylor were oonplainants
against Mr. Heald and others in a suit brought on thy
23rd day of September, 90 ?

A.
Q.

Yes, sir.
That was a suit brought on the so-called agre|

ment that you spoke of ?

A.

20 @Q
A.

Yes, sir.
Who was your counsel ?
Stephen H. Little.

Q. Was it by your request that he went to Allen
town to see Mr. Henninger and obtained from hm n

assignment to you ofa part interest in Heniungid

claim ¢ h

A.

I don’t know whether it was at my request

mutual agreement. -

Q. You don’t mean by mutual agreeme
you and Henninger ?
30 A. Between Mr. Little and me. ?
Q. Did you see Mr. Henninger at that time.
A. If I went with Mr. Little I saw him.
Q. Did you go? . * A not? I thinl
*A. I don’t know whether! went_or
Mr. Little went alone once and I mm n M

him once. I don’t remember whet or

him or not; I could not say. Buti r
I went; I don’t think we went toget i Alliad

Q.

You swore to an affidavit in” ie * firstcal

40 K. Henninger against CharlesE. Hea
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L r March, 1891, on the 3rd day of February. Is
thet your signature ?

I A Yes, sir.

Jq I gee you swear that you heard the foregoing
[l read Did youin that bill or in that affidavit dis-
use to the Court that you had any interest in that
litigation ?

1A TIdon’t understand you.

Mb. Emery : What is the date of that affi-
davit ?

Me. Parker : February 3rd, 1891. It begins
by saying, that he has heard the foregoing bill
read and that he is the Josiah Taylor therein
referred to.

The Witness : I heard it read and then swore
to it.

|Q Did you in the bill and affidavit tell the Court
bu wereinterested in that litigation and had an as-
signment of an interest in it ?

|A. Tcould not say whether I did or not, but what
per is in that bill I signed and swore to it. I don’t
renenber whether 1 told that in relation to it.

Goss-Examined By Mr. Emery.

1Q. Will you let me see that agreement of December,
18 6

I A (Produced).

IQ. M. Taylor this is the agreement of December
* 1, 1891, the one produced, signed by Charles E.
paid, that is an agreement with J. D. Taylor ; who
1 yousay she was ?

T A My wife.

IQ Well was your wife going to sell this farm ?
I A No, sir; I was for her.

IQ- Why was this agreement put in your wife’s
e r J

i/1%ecause I was financially embarrassed and didn’t
%ﬁkemuSh to pay my debts—in case I made any off
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Q. What difference does that make, suppose voi
were financially embarrassed ?

A. I had judgments against me and if I made any]
thing off of it, then my judgment creditors would core
in and get it.

Q. This was a scheme by which you should keep it
away from your judgment creditors ?

A. No, sir.

Q. What was it then ?

A. If T got enough to pay my other aeditas|
and judgment creditors I would pay my debts.

Q. But in the meantime you put in your wifes
name so that the judgment creditors could not trouble
you ?

A. Yes, sir; exactly.

Q. How long were you financially embarrassed! I

A. Seven, eight or nine years.

Q. When you got this agreement from Mr. Henj
ninger how long did you keep it—the agreement
that he was to give you three-quarters interest
in anything he would get. What did you do with

that ?
A. Well then I assigned part of that over to my at-

torney.
Q. What about the other part ?
A. The rest I let be just as it was.
Q. Didn’t you assign it to anybody ?
A. No, sir..
Q. You kept that all the time ?
A. Yes, sir.
Q. Always kept it ?
A. Yes, sir.
Q. You were here at the last trial ?
A. Yes, sir.
Q. Your son was here?
A. No, sir.
Q. That is all.
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lassad at the time of the negotiation or during the
rnegotistions of this exchange as to the property of
Pernsylvania being mortgaged for more than $3,000 ?
|A You asked me that.

IQ. If anything was said during that time in Hen-
ningy’s presence ?

TA N, sir.
1Q. Or hearing ?
mA No, sir.
1Q Thatisall ? ,

I A Nowlet me understand one thing here ; there
Tretwo suits, in one suit I assigned a part interest to
1y attorney, and in the other suit I assigned the bal-
Keeof it to my son.

It Me. Enery :

. I was asking you about the agreement. Just read
(nyquestion again ?

ITre stenographer read as follows : “ Mr. Taylor
jhsagreement of December 21st, 1891, the one pro-
wmadsigned by Charles E. Heald, that is the agree-
lentwith J. B. Taylor, who do you say she was.”

[Q Now that question of mine referred to the agree-
net assigning three-quarters interest. Did Mr.
(enninger ever make you any other assignment than
Itassignment of three-quarters interest ?

A Idon't know whether he did or not.
iQ Why don’t you remember?

A Because I don’t remember.

IQ Very well; what other transaction was there

you could have had any assignment of any

1~ here was another suit of Ilenninger’s com-
against Heald in which I was interested.
* nother suit of Henninger against Heald ?

0 Wenninger commenced against Heald.
J  What other suit was there commenced by Hen-

LuT ,againsl. Heald except this suit on which
A anassignment of three-quarters iuterest ?

ﬂ? °U °f “understand me—not commenced suit
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Q. Then Henninger did not commence suit, ddy

A. Hold on now, until I can remember.

Q. Very wells fix it just as you please; thnki|
over ? .-

A. There has been so many suits.

Q. Have you had so many assignments from Hnl
ninger ?

A. I can’t say whether I have had more thanae
assignment from Henninger or not.

Q. What other matter was there on which you woull
have an assignment from Mr. Henninger; what ohed!
would you have from him ?

A. No other business.

Q. What other assignment could you have hadlkst
this ?

A. There was another suit.

Q. By whom ?

A. By whom ? 1 don’t know whether—rter!
rupted).

Q. Tell me by whom that other suit was by?

Mk. Little : I insist that the witness shouli
be allowed to answer without interruptionbl

counsel.

A. 1can’t tell whether suit whs commenced by Heal
ninger or me; I can’t say from memory.

Q. In any suit commenced by you you didnthavi
the assignment from Henninger, did you ?

A. No, sir, that is right.
Q. Then in the suit commenced by Henninger yfll

had the assignment of the three-quarter interest
A. Yes, sir. )
Q. And that is the one yolt referred to in
answer to my question ?
A. Yes, sir, that i1s the one %
signed my interest in that suit to my son.
Q. You said you didn’t ?
A. I didn’t nnderstand you, that is

said I didn’t.
Q. When did you assign your

1Irleferred to, and 1ai

tihe reason

interest to your sm
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A Tcould not tell you; it was some time after I
Igt the assignment.

1Q How long after ?

A Icould not tell you.

Q For what purpose was that assigned ?

A Sane purpose as I assigned the other to my
fife.

Q What purpose was that ?

A T have answered that once.

Q Answer it again 1 10

A Well, I had creditors who were pressing me, and
[M Heald even went to get some of the judgments
mirst me, and harassed me in that way about that
tineto get half the judgments in New York.

Q That is the reason that was made to your son ?

A Yes, gir.

Q Have you got that assignment of your son ?

A No, sir.

Q Where is it ?

A Surrendered. - 2>)

Q To whom ?

A To my attorney. 1

Q Before it was surrendered who surrendered it
foyour attorney.

A Tthink T wrote to my son, who sent it to Mr.

ittle ! "
Q Where does yonr son live ?
A Succassunna, Morris County.

Q And he sent it pursuant to your directions ?
A Yes. sir

1Q- When was that?

LA Tcould not tell oy . somewhere around— well,
mcouldn't tell ygy the date.
|Q- That’s all

L0RRCT

30

Thk * r “w UHRU lue agreement in December
7 astaken in her name?

I 1 n this matter ?
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Q. Yes ; did you make a separate assignment, ordd
you refer to that agreement of December?

A. I refer to that, I never made any other.
Q. No other assignments made by you to her?
A. No, sir.

Q. The agreement was taken in her name?
A. Yes, sir.

Q. That’s all.

By the Court :

Q. When did you first communicate the facts aboil
this matter to Mr. Henninger ?

A. Well, I commenced suit against Mr. Heald, ;
my attorney informed me that he didn’t think I «
recover.

Q. When was that ?

A. That was a short time before the Henninger s\
was commenced.

Q_ A short time before the first Henninger suit?

A. Before my other suit, not the first Henning®
suit, but before my other suit against Heald.

Can you give me the date ?

I could not tell you.

Where was that suit instituted ?
Hére. *

New Jersey?

FPororo

Yes, sir.

Furt her Cross:

Q. Well, do you remember the affidavit thatdJ
took to the former bill which I called your a nj
to ?

A. Nothing more than—(interrupted).

By the Court: cnmetiml
Q. Do you remember taking an affidavi 1

in February, '91 ? .

A. I don’t remember taking it; I rememb ]
an affidavit, but I don’t remember the date.

Q. Had you told Mr. Henninger about tins

tion between you and Mr. Heald before t
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A Well, now, I had two suits against Heald ; which
[sit? Put that again, if you please.

Q You took an affidavit to the bill filed by Mr.
Hemninger in January or February, 1891, my question
m whether you had spoken to Mr. Henninger about this
lansaction between you and he before you took an
jaffidnit, can you recall it ?
mA. Icannot recall; no, sir. Let me see that bill,
Kill you ?
|Q What I want from this witness is the fact when
lefirst spoke to Mr. Henninger about this matter ?
mA. It was not until after Mr. Little told me that I
duoddnot succeed with my suit.
mQ. How long was that after you commenced your
first suit ?
mA. I could not tell you.

[Q You have no definite idea ?

A No, sir.

Mb. Emery: I shall want to cross-examine
this witness on that, but I shall not be able, to
finish with him this afternoon.

Adjourned.
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IN CHANCERY OF N. J.

Compi.,

Heald,
Deft.

10

Before His Honor V. C. Bird.

Mr. Theodore Little , for Complainant.

R. Wayne Parker, for Defendant Heald.

Mr. John R. Emery, for Defendants Port Readirg

R. R. Co. and others.

Transcript of shorthand report of the prooeedings
upon the continuation of the trial of this cause atlie*
ark, N. J., on Thursday, September 28th, 1893.

Josiah. Taylor, sworn for complainant, recall!

for further cross-examination by Mr. Emery.

Q. You commenced suit against Mr. Heald k <
Court of Chancery, in the State of New dJersey, 4
time in the fall of 1890, didn’t you ?

I did.
Was that a suit by you alone I

Yes, sir.
As von recollect ?

or o

Q. Well, you
suit ?

40 name ; I am not certain about that.
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Q That's the suit you refer to.

A Yes sir; where my wife had a contract with
Eeald
|Q Whether it was brought in your name alone or
L your and your wife’s name together, or in her name
lone?

[A Yes, sir. "

Q Did you have any other suit than that one
Jfpiret Mr. Heald ?
mA Yes, sir.

Q Where and what ?

A Thad a suit brought by Henninger ; where I had
montract with Henninger to bring suit against Mr.
[reald

Q No, no; in 1890 did you have any other suit in
lour name, or in the name of any other party, against
§fr. Heald ?

JA. T had a suit for Mr. Henninger ; in 18907 I
lont know, I think it was later than that; I don’t
link that was brought in 1890 ; I think it was later.
|Q Werethere any other suits than the suit brought
nthe contract which you say was made with your
life with Mr. Heald and the Henninger suit ? Were
[tereany others ?

TA No, sir.

IQ You brought a suit in 1890 for the purpose of
movaring on the contract for sharing in the proceeds

mtlesale of the farm, didn’t you *
TA Idid

IQ An answer was put in that suit ?
T A Thelieve there was.

1Q Did you see the answer or a copy of it ?
TA Yes sir.

IQ Inthat ansuer Mr. Heald contested your right

I reoover the proceeds? ! 6
T A Yes sir.
Ltcinfen a”er answer or defense was put in

mvered/ ?1 " mtle Evidence that you gave when
Win In sess®0Ib that Mr. Little told you you

p o t suoeed with that suit?

20
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A. He told me he was afraid I could not suweeed in
that suit; yes, sir.

Q. Did he tell you why ?

A. Ho. sir; I don’t remember that he did

Q. He did not give you any Reason why you could
not recover that suit ?

A. Ho, sir.

Q. At that time had you disclosed to him theacl
count which you gave here upon your direct examnal
tion in reference to the alleged agreement betweanl
yourself and Heald ?

A. When I first went to Mr. Little 1 told himabouJ
my agreement with Mr. Heald, all the particulars!
and gave him all the papers.

Q. Did he tell you then he thought you could ng
succeed in it ?

A. No, sir.

Q. When was it he told you he thought you o]
not succeed ?

A. Some time afterwards.

Q. Howrlong afterwards ?

A. Probably two or three months.

Q. When he told you that did he give you anl

¥easoil @b 6l ? w1
A. T don’t know whether he did or not; I Q1
think he did. dJ
Q. How came you to go to see Mr. Hennmger I
Allentown, then ? J

A. I went on the advice of Mr. Little after We,ul

talked the thing over.
Q. When was that advice given ?
A. Well, that was before the Hennmger su

commenced.
Q. Before the Henninger suit was commen
A. Yes, sir.

Q. What did yo'
A. To make a

suit with him so as to get
Q. Well, did you go in <
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lets which you supposed might entitle him to set
adce the sale ?

A Yes, sir.

Q On account of your fraud ?

IA Yes, sir. ! »y

Q And then when you went to him you supposed
Vauhad been committing a fraud on him ?

A No,sir; I never supposed I had committed a
Had?

Q You never supposed you had ? 10

A No, sir.

Q Well, did you suppose you had done anything
Tnproper ?

A No, sir.

Q Not at the time you went to see him ?

A No, sir.

Q You had no such idea ?

[A No, sir.

iQ lou didn’t suppose you had done anything im-
popr:  Hadn'’t you been told before you went to see 20
hmthat if your statements were correct, it was im-
bfoper and a fraud on Mr. Henninger ?
mA. Yes, sir.
R . And when you went to see hlrn didn’t you sup-
|oseit was ? . L "

‘A Yes, sir.

J* didn’t I ask you whether when you went

* sehimyoudidn t suppose you had been committing
ifraud on him ?

r 1dldn,t understand it that way. 30
Q How did you understand it ?

That I don t know. I did not understand that I
J Onmitted a fraud on him until Mr. Little told me

ia“L ryg%ldg Ol%tolt dlae%]olhup until after Mr- Little

No, sir.

(fomntlonv °U Wt Up to see him and from the
-on got from Mr. Little you supposed that

40
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you had been committing a fraud on Mr. Haming)

A. Yes, sir.

Q. Well, what was your idea when you thngt
you had been committing a fraud on Mr. Haming,
was it to restore him ?

A. Yes, sir, in a measure.

Q. In a measure ?

A. Yes, sir.

Q. What do you mean by in a measure ?

A. T proposed to give him part of what I coud e
cover ?

A. For what ?

A. By this suit ?

Q. If you helped to establish the fraud by yourei-
dence ?

(A pause).

Q. If you helped to establish the fraud by your ey
dence ?,

(A pause).

Q. Isrthat what you mean( That you then pomsed
to give him part of what you would recover! 1

A. (After a pause). Well, I didn’t think ninc
about it at that time.

Q. You did not ?

"A. No, sir. I

Q. Let me see, Mr. Taylor ; you took an a’resRn]
that you were to have three-quarters of the pro 1

A. Yes, sir.

Q. Didn’t you think about that ?

A. Yes, sir. * er

Qt Was that your idea of restoring Mr. Hen® J
by reason of a fraud you supposed you ha com
on him, that you should make an agreem®:
to give you three quarters of the procee s

A. Yes, sir.

Q. Of what? ,
A. Of the suilt; whatever was recovere * A

Q. If you established the fraud by yo

Come right down to it, now.

)
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[ A If anything was recovered, then Mr. Henninger
ve> to have his share of it.
| Q One-quarter?

I A Yes, sir.
| Q@ And yourself three-quarters ?
mA. Yes, dir.
1Q. And was it your evidence to establish the fraud ?
I A No, not wholly.

; Q Was it your evidence to tend to establish the
[fraud ? 10
m A You might say so.

I Q And wasn't that the object for which you com-
[renced that suit ?
I A Yes, sir.

*Q Now, you supposed from what Mr. Little had
Taid to you that you had acted improperly towards Mr.
IHeminger and that you had committed a fraud on
Thin?

m A Yes, gr.

I Q Why didn’t you restore him to all that you had 20
[deprived him of ?

1 A Because I wanted to keep a part of it myself.

I Q Well, do you think that’s right ?

I A Well, in a measure it is right.

I Q Isit right in any way ?

I A Tdon't know asit is, if you come right down to

[be facts.

IQ- You were not willing to restore him unless he

-4 evou three-quarters of all he got ; were you ?

I I wanted to make the best bargain I could. 30
1Q- Why? !

I o Tr?Se: wmtOﬂall 1 could out of it.

I Q That'sthe way you felt about the suit, is it ?
I A Yes, s

I + endid you change your
P~OUcould out of this suit?

fthat i mt ~~°Und°ndle “ast trial—on the trial when
pot recover enn'Drer S* was brought—that I could

at did not decide your riglit to recover ? -10
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A. Yes, sir.

Q. You were not a party to that suit?

A. That’s the suit I’'m interested in.

Q. Did you appear as a party in interest in tha
suit ?

A. I appeared as a witness in it.

Q. Did you appear and set up your interest ntha
suit?

A. No, I was called upon as a witness.

Q. And you did not disclose it, did you ?

A. No, sir, not then.

Q. I show you here an agreement; it is ag1
believe, that was produced before, dated January )
1891, and appearing to be signed by you?

A. Yes, sir.

Q. This is an agreement made between you andm
Henninger ? (To the Court.) This one, may pie*
the Court, is signed by Mr. Taylor; the other agl
think,, is signed by Mr. Henninger ; there were two. j

A. That’s an agreement I made with Mr. Herminger!

Q. And that was dated the 29th day of Janua*
1891 ?

A. Yes, sir.
Q. Do. you recollect where you signed that agree

ment. You may, perhaps, tell by the handwritin0l

tlve agreeiment wha diew it.
A. This is not the agreement I made with em 1

ger ; it is an agreement I made with Mr. it > j

Q. No, sir, look at it again ; you are mistaken aboJ
that ; it is with William R. Henninger.

Witness looked over said agreement.

By th e Court
Well, do you
A. Well, this
only signed by me.

Further Cross :
Q. Wasn’t there another
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iou gotone and he got the other. That is the way
Understand it. It appeared by Mr. Henninger’s
eamngtion in this case that there were two just
pctlv alike. One signed by you and one signed by
hm Well, who signed that one ?
mA. Yes g, I signed it. I made an agreement with
M Iittle by which he was to have a certain part------
(Interrupted)

Bthe Gourt :

Isthis agreement made by Mr. Little or with Mr.
Hamings? You ought to be satisfied with that.

A Well, I don’t know ; I can’t tell.

Q Well, just read the first few lines of it and see if
[thet does not satisfy vou ?
wQ Iwil read it to you, “ This agreement made this
ithi day of January, A. D. 1891, between William R.
penninger, of Allentown, Penn., party of the first

and Josiah Taylor, of the City of Brooklyn,

Bonty of Kings and State of New York, party of the
mond part.” Are you satisfied now ?

10

20
r 1That is an agreement 7 made with Henninger.

J 17°ff I want to ask you where and when did you
W Ithet agreement ?

It That I crnnot tell where I signed it
F the Gurt :

Theother branch of the question was— When was it
P®d when it bears date ?

P- M: Little made out this agreement and I signed
I hnnotte11 when or whether it was signed at the
» ofthe face of it or not; I cannot tell.

L " V" take 1110 Allentown, or did you take to
dJ nan agreement like it for Mr. Henninger to

30

msign r’ “ook an agreement for Mr. Henninger
P - One like this ?

R \@ whether it was like this or not.
1 was produced here and it is the g5pme

F° M. Little. "W . L
1l you please hand it, sir; it 40
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was referred to before and we had both copies) I
show you now another paper which I understand toke
a copy of the one previously shown you, it issignedby
yourself and Mr. Henninger, is it not ?

A. Yes, sir.

Q. Now did you take that to Allentown?

A. I cannot say whether I did or not.

Q. Did you take an agreement to Allentown for M]
Henninger to sign before the Henninger suit aganst

10 Heald was commenced ?

A. Yes, sir.
By the Court

Q. Did you take more than one paper for himtosgn1

A. I don’t remember. I left the thing with M
Little; what he told me to do I done.

Q. Was the paper signed there by Henninger before
the suit was commenced ?

A. Yes, sir.

Q. And was this brought back and the Henningei

20 suit commenced under your direction ?
A. Yes, sir, under the direction of Mr. Little, ml

attorney.
Q. But you directed him to do it.
A. Yes, sir. fj

Q. Now, when did you make the assignment to 9

Little ? u J
A. Soon as I got the assignment from Mr. Hennua

S By Mr. Emery: Gentlemen, will you producetht)
30 assignment to Mr. Little by Mr. Taylor ?

Same produced.

By the Court: . | I
When did he first communicate with iienm g m 1

By Mr. Emery : Your Honor asked um g

tion and he could not answer exactly. nor said,

the previous book of the testimony your AN

“ What I want by this witness is thefact;w ~ J

spoke to Mr. Henninger about this raa A rael
40 answered, “ It was not until afteri r.
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should not succeed with my suit,” and then your Honor
wedhim “ How long was that after you commenced
lour first suit,” and he replied, “ I could not tell you.”
I Q Now, this paper throws some light upon it; it
bust have been hefore this paper, because this paper
sts out an alleged agreement between Taylor and
Heald that they would divide between themselves all
that might be realized over and above, &c , (the coun-
«read from said paper), so that it must have been
tisclosed before the signing of this agreement, on the
Zhday of January, 1891.

By the Court':

I Have you asked Mr. Taylor if his mind is now re-
ireshed as to that fact, that is when he first communi-
cated any knowledge of this agreement to Mr. Hennin-

fﬁ?ldid not communicate any knowledge of it until
Kr. Little told me I could not recover on my first suit.
m 0. Do you remember when that was communicated
jtoyouby Mr. Little ? -

I Alsuppose a month, or two months, or three
imonths after my suit was commenced.

|Q How long hefore this agreement ?

I A. Well, very shortly before the agreement, as soon
= 1explained the whole thing to Mr. Little and when
v told le 1 could not recover; he then said I had
1 st make some arrangement with Henninger, and I
P efithrough the advice of Mr. Little.

1Q. Afteryou got this agreement this suit was com-
Benw v Henninger against Heald, and you made an
Pdavit on the third day of February,' 1891, did you

L 8ww%ou the original bill in the case of Hen-
R er against Heald? *

10 A ANat *S s% nature-
TA Yes’si A°Ua ¢” nature Purporting to be yours ?

1Q- Thet is your signature ?
Ires, dr

idsdoue A °r Ma‘l uffidavit you made no

10
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yours in this suit of Henninger’s. Just look at it if
you wish to.

A. Whatever that bill says is what I got Thatk
Mr. Little’s writing.

Q. Yes.

A. Xtrusted it entirely to him ; I pad vary littla
attention to it.

Q This is a transaction where you were as com1
petent a judge as your lawyer, and you can’t throwit
°ff on your lawyer. This suit was under your control
by virtue of the agreement ?

A. No, sir.

Q. By virtue of the agreement of Henninger?

A. Yes, sir; but I then had made an agreement
with Mr. Little, and it was under his control.

Q. Will you let me see that agreement you mack
with Mr. Little ?

By Me. Littl e : I havn’t any agreement of
that kind.

Q. Have you the agreement you made with Mi
Little ?

A. No, sir.

Q. Where was it left ?

A. I surrendered it to him when I gave up the sutl

By Me. Emeey : Well, we asked for that.

By Mr. Littl e : I haven’t it among these
papers and I supposed the papers were all hae1

By Me. Emeey : I shall have to ask you tol

produce it.

Q. Now, in this affidavit you say, after making }°u
statement as to the arrangement between Heald an
yourself, that this deponent never supposed he wai
doing anything wrong or had done anything evi a
unjust towards Henninger until he recently claim t«
have an interest in the proceeds of sale of thesai araj
or said part thereof. Having learned that sai
had contracted to sell it or some part of it, w en
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suprise said Heald for the first time denied that this
deponent had any interest therein.

B Mk. Little : What are you reading from ?

By M. Emery : His affidavit for the original
bill. (Continuing reading). And repudiated
his agreement made as hereabove stated. That
this deponent was advised that said agreement
was of doubtful validity because when it was
made this deponent was acting as agent of said
Henninger.

10

A Isthat the complaint in the suit of me and my
wifcagainst Henninger?
1 Q No, sir, in your other suit.

A What we call the Henninger suit ?

Q What you call your other suit

A Well.

Q Well, was it your other suit ?
A Well, I don’t know about that. The agreement

Ndewith Mr. Little—(Interrupted). 20
[ B the Gourt ) The question is just as stated, that

pingjThr affidavit the question pertains to that.
*!' . > at was read to me and I swore to it, and
Rat isin that I will back up.

ITS wasU then TO«d'd not disclose that that
[ . three-quarters for your benefit ?

Ltd~h fs Ittle<iid not pot it in, I suppose.
H«rellee ? 4 tOW me: when 1 employ a lawyer
r," llet himatt® d to it as far as I can.

Whin/wron» toSM # man y0" had DOt d°ne 80
Kandinden8 a “ ? enmnger>would not you as a

stit right! 6Ut o1 your lawy er>Offered to.have

M, adjjr t’!"?6l badn1tdle means to commence a
IQiltli Olfered to take »it.

»joasugpoed! 4 “1d°ing right by Mr- Henninger,

A d¥ghim awrong ? d°Ing him a 'vrong, or had

bvmyself at the same”ime.ngbt by bim a«d do right
40
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Q. Well, would it be doing right to take yoursdf
three-quarters of the proceeds of the sale?

A. T wasn’t to take three-quarters.

Q. By your agreement with Mr. Henninger yoa
were ?

A. But Mr. Little had to have a part of that.

Q. But as to Henninger I mean ?

A. The proceeds were to be divided between Iittle,
Henninger and myself.

Q. How was it right for you to take a half, even, if,
as you say,'you really thought you had been doing hm
a wrong ?

A. I didn’t think I had been doing him a wrong. 1

Q. You did not think so, by anything you had beau|
doing ?

A. Ho, sir.

By Mr. Emery : There was an agreement 1e
ferred to an agreement or reassignment or soe
thing of that kind, referred to on page 26 1
would like to see the paper you call a suvender,
dated the 14th day of April.

Mr. Little looks for same, but cannot find it.

Q. The question I wante d to ask in reference tothj

agreement, which is on page 26 of Book 1of the I’f]
mony, and purports to be signed by Stephen >1
Little and John L. Taylor, signed and seaie *
H. Little in the presence of J. Taylor. 1
quire whether he was subscribing w> dJ
Little’s signature. Do you recollect ?

A. T do not.

By Mr. Emer y : When you get that
have to ask the question about that ag

Cross-Examined by Mr. Barker.

Q. Do you know Asa Hall ?
A. I am not sure whether I do or
Q. Why are you not certain ?
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I A Thereis a man in Mr. Heald’s office by the name
of Hellthat T had seen occasionally.
1Q. You knew him by sight ?
I A Yes, sir, by sight.
I Q Anelderly man with gray hair ?
m A Yes gr.
I Q Doyouremember an occasion, about the month
o August, 1890, in Mr. Heald’s office, when he told
youthet he had sold a part of this property to the
raihced company ? 29
IA N, s
1Q. Doyouremember his telling you of the sale to
geraload company of a part of his property for about
127007
TA N s
|Q Youdon't remember of his telling you of the
sdeat all ? \
I A Hetold me he was about making a sale.
1Q. Who to?
A To the railroad company.
Q That was about August, 1890 ?
A It was just before I commenced the suit.

Q Just before you commenced the Taylor suit ?
A Yes, sir. .

)

-Qyoyon remember regretting to him that you had

ket upyour agency of that property or done any-
pngnore about it ? J
A- No, sir.

K N;dthls m the Presence of Mr. Hall ?
SIT.
Ahl1C, | f!'nC''l6r that conversation, telling

. : 3 YONn % *
o7 ﬁ‘m’ggiven You I}e ouSht to P*y the note that Hen
A No, sir.

|\ y6 You did not that«
%es%%.l sure You did no 53y a
askingyoU oy don’t you remember his
[At sir °Uglht t0 W note ?

t Didntyou tell him that Henninger had refused
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to pay the note because Heald, at the time of the sdg]
had let Henninger know that he was paying you cam!
missions and that therefore Henninger had refusedto
pay the note ?

A. Ho, sir.

Q. Did anything of that kind take place?

A. Never.

Q. Ho conversation in reference to Henninger spay!
ing that note |\

A. Ho, sir.

Q. Hone at all with Mr. Heald ?

A. Ho, sir.

By Mr. Little : I offer next a deed of Dy
to Henninger. It has already been used andbes
been marked. It is dated the 19th of Decem
ber, ’89, and is for the property spoken of asthe
Blanchard farm.

Hext, a certified copy of a deed from Dipy
to Charles E. Heald, 14th day of June, 181
the consideration being valuable considerations!
and $1. Marked E 7. I

The next, a deed from Blanchard to Duny,
dated 22d day of December, 1838 MNarfll

rhe next is from Thomas dJardine to Thl
rt Reading R. R-, dated 30th day o R >j
>1, for $12,000, conveying the salt meat |
mowledged the 20th day of April, 189, m
*ded May 13, 1891. Marked E 9. 1
rhe next is deed from Thomas Ja
irdon Chambers, dared the 30th day o ’
H. Marked Exhibit E 10. , M,
Hext is a notice of Its Ven* m L d
said against Jardine on the »

lgust, 1890. Marked Exhibit, E1L A
Hext is notice of lis pendens

90. Marked E Hi- Heald, ]
Hext, Uspendensin Henninger g

:of April, 1891. Marked E U.
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By Mb. Emery : I object to the relevancy of
those. The question of their disability can be
reserved until the argument.

By Me. Little : Next is a certified copy of a
mortgage made by Abraham D. Dupuy to Leon
Blanchard, dated December 22d, 1888. Marked
E 13

By Mr. Emery : I wish also to make objection
to the admission of the Uspendens in the Heald
suit, based upon the ground that Us jpendens is
not noticed unless it is also offered to show that
a subpoena was issued in a suit, and where the
defendant is a non-resident it does not become a
In pendens until the return of the order of pub-
lication, which was not until the 15th of June.,
That a Us pendens cannot be offered as an inde-
pendent paper, but he must offer the proceed-
ings in the suit, the bill itself and the proceed-
ings in the suit.

By Mr. Little : I am going to do so. Now,
I offer the proceedings in the case of Charles E.
Heald v. Thomas Jardine and others'. 1 offer
the bill filed by Edward S. Savage, the solicitor
of the complainant, on the 14th of August,
180. My impression is there was no other pro-
ceeding upon that bill; but immediately after-
wards, the next day, a bill was filed by Charles

*Heald v. Thomas Jardine and others, which
I suppose was intended to be a substitute for the
other proceedings. I offer the bill and answer
o t e Jardines and all the proceedings of that
case.

By Mr. Emery : That bill,-as I understand it,
was dismissed.

YMr. Little : If the evidence is on file that

r 8 taken in that case, I shall offer the evi-
ence. I don’t know but what it will be well to

', Ga °t it made by the stenographer and
pit on file. r

also offer a certified copy of an order made
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bj consent, in that case, on the 2od daydl
April, 1892.

By Mr. Emery : 1 object to all these dead
ings on the part of the defendant, the Rut!
Reading Railroad Company and Gordon Gaml
bers, because they were not parties to that ait,
and they cannot be admissible as evidence a
anything else against them, in either of thee
cases. On behalf of the Port Reading Railroad
Company and Mr. Chambers I object tothead
missibility of the record proceedings in ths
suit, because they are proceedings to which the]

are not parties.

By Mr. Parke r : The same objection istake«
throughout by Ferdinand E. Canda.

By Mr . Litt le : I offer next the proceedings
in the case of Henninger v. Heald, hill filed
March 18, 1891, including the opinion of yar
Honor, filed April 24, 1893. 1 offer the po
ceedings of the supplemental bill of Wilton m
Henninger, complainant, v. Charles E Healg
Thomas Jardine and others, bill filed October ,
1891 And I offer the bond of indemnity i°n
Jardine to the Port Reading Railroad Compaul
Marked E 14.

Next I offer the agreement between >>4
R. Henninger and Stephen H. Little, da *m
27th day of April, 1892, by which anire J
this matter is transferred to him’. , bear|
which be agreed to prosecute the su
the expenses of the prosecution, c.

Marked E 15.
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William R. Henninger, sworn for complain-

at.
Recalled for further dir ect examination by Mr.
I Isitle :

1Q. You stated you had conveyed an interest in this
ontroversy to Stephen H. Little.  Look at this paper
adseeif that is your handwriting ?
A Yes, sir; that is my handwriting.
1Q. Whoisd. M. Burn ?
I A Aneighbor of mine.
1Q. Where does he live |
I A Allentown, Pennsylvania. He 1is a next-door
leighhor of mine.
1Q. That is your signature, to this, is it ?
T A Yes, sir.

[GossFxamination by Mr. Emery :

Q Where did you sign this agreement, Mr. Hen-
linger?
I A In my residence.
I Q Thatis, in Pennsylvania ?
I A Yes, sir.
I Q When?-
I A Idon't remember the date.
I Q Well, with reference to the date of it, was it
boout that time ?
I A Idon't remember whether it was the same date
lorht.
1Q- Hadyou had any conversation with Mr. Stephen
r before signing it—before signing the agree-

*anl Mr. Little, Sr., and Mr. Little, Jr., were

L I matter over in his office in Morristown.
I s- Inyour presence ?

I A We three were together.
I When?

I A1 don't remember.
I  With reference to the other suit ?

oq
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A. No, sir ; in reference to that agreement.

Q. No ; 1 meant when was it with reference to th)
time that you were here on the other suit, on the 13«
of April, 1892, when the trial of this suit took placd
Now, when was the conversation between you and M;
Little, Sr., and Mr. Little, Jr., in reference to tel
time ?

A. In reference to that trial ?

Q. Yes.

A. On the 13th you say I was here.

Q. On the 13th of April, 1892, you were here.

A. On the 14th I wasn’t here, and on the 15h0
came back again, and from here I went to Momistown]

Q. And there you had the talk ?

A. Yes, sir; in Mr. Little’s office in the bank; in
his office I guess it was.

Q. Well, Morristown?

A. Yes, sir.

Q. In reference to what matter relating to an &
signment of your interest did you have a talk dot
them; what was then the condition of your interest
in this suit ?'

A. Why, I left the whole matter to Mr. Little.

Q. For what purpose ?

By My . Little, Senior : To me?

A. Senior ; yes, sir.

Q. The whole matter of what ?

A. To draw up an agreement of what he consi de
just between myself and Mr. Little, Jr.

Q. Well, at that time Mr. Taylor had a three-quafl
ter interest in the suit, didn’t he, or half interest I

A. Well, I don’t remember whether the agreeraej
was cancelled or not already then ; I don t rememo*

Q. Was Mr. Taylor there?

A. Mr. Taylor was not there. .d
Q. Did you ever say anything to Mr. »

cancelling his agreement ? , . rdidn’t
A. I didn’t see him after I left court here, 1*<«m
on this tral.

see him since until I saw him again
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[ @ younever had any talk with him or communi-
cimabout cancelling his agreement ?
mA. N, sir; never.
I ¢_Andyou left it with them to fix up such agree-
jatas they thought just about it ?
[ A Asto this present trial 2 Oh, no.
1Q. Asto four claim ? 'f1 ! K

A Oh, no. The understanding was this : That
[H Little should draw up an agreement of what he
considered just and an agreement that the Court would
lcept, and to forward that agreement to me, which

d, requesting me to show it to an attorney, or

Bther, he wrote in this way, to show it to my friends
norder to ascertain whether they considered it a just
agreement or not; and I should do as I pleased about
toningit. I went and showed it to my father, and I
[doshowed it to an attorney-at-law of Allentown.

Q When was this ?

A Ths was—the date I could not tell you. n If I
|d anything to refer to I could tell you.

[QIasked you if you could remember.

ANy, sir; I don’t remember the date.

dect Examination by Mr. Llltle.

[QAou came here on the 15th and there was no-
lodyhee?

[A. Onthe 15th the Court had adjourned and there

| asnobody here.

j}' DPy°uremember what time you went to Mor-
He'wr>what day of the week it was ?
iTIdo nofc remember the day of the week.

1 'd Au see Stephen H. Little on that day, do
pouknow ?

I~ Isawhim in the eveniner
1Q. How?

_Iguess you sent for him, didn’t you ? 'Yes, you
mk r im and we talked about the matter in the

I. t° a@reement was signed ?
No, sir.
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Q. That matter was left with me to draw the agreJ
ment ?

A. Yes, sir ; altogether.

Q. Have you the letter spoken of by them?

A. I had the letter here, but I left it hereandldonl
know what became of it.

By Mr. Littl e : Do you gentlemen wat
the letter ? 1 have a copy of it here. Itistkq
letter that accompanied the surrender. I had
no objection to your seeing it. it is the letter
which accompanied the surrender and the agree!
ment.

By Mr. Emery : Is this the original letter?

By Mr. Littl e : Ho, sir; it is a copy 1 nack
from the original. 1 have a press copy of tte
original here, if you wish it, in my letter-book. 1

By Mr. Emery : Your statement that yousen!
this will be sufficient.

By Mr Little : It is dated the 3d daydf

A May. I will read it. (Did so.) I offeritin
evidence.
Marked E. 16.

Stephen H. Little, sworn for complainant:

Direct Examiation by Mr. Little :

Q. Is that your signature? (Handing witress a

paper.)
A. It is.
Q. Made at the time it bears date ?
A. That I cannot state; but about that time.
Q. 22d day of April ?
A. About that time.

Cross-Examination by Mr. Emery :
Q. This is an agreement for a half interest, that 1

with certain qualifications ?
40
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mA Idon't recollect the terms of the agreement.
Youhawe it there.

|Q Youdon't recollect ?
TA Ny s
IQ. What were the terms of the other; about the
popatimyou were to take from Mr. Taylor ?
I A IThave no definite recollection of that; but he
sdl ves to have five-twelfths of the part he was to
TaER

Q Was there any agreement in writing ?

|A There was an agreement in writing which I sup-
pedny father had.

|Q Five-twelfths of three-quarters ?
I Aldon't state that as my recollection; but Mr.
laylor soinformed me. I have no recollection about
fe ddfinitely.
IQ. This increased the amount to one-half ?

A Tdor't know, sir; you have the letter.

IQ Well, after this arrangement was made, what
tat M. Taylor ? Was this agreement made after
totadk with Mr. Taylor ?

A Yes, sir.
JQ What about Mr. Taylor’s rights as to which you
[we anly to have five-twelfths ?

A Hvwe twelfths did not relate to this present agree-
nat
It Tknowthat; but you were only to have five-
Rifths of what he was to get before, and now you
H henninger arranged for a division upon the
N>of one-half each; and I asked what was said about
[H: Taylor?

L If you will state your question more definitely

narsver 1t.

+ j*Wart to know what conversation was had with
11 a ax)(k his interest in the suit ?
jk  cannot recollect the conversation that took

HTT nWsS PlainlY understood between me and
wvhev t A n° “ur” er interest in the mat-
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Q- What about getting Mr. Taylor’s assistance n
this suit ; was there anything said about that?

A. Mr. Taylor agreed to render his assistance inthi
suit.

Q. For what consideration ?

A. No definite consideration whatever. I think m
has been paid his fees the same as any witness.

Q. What indefinite consideration, then ?

A. None whatever, except his fees.

Q. What was said about that ?

A. Mr. Taylor said he would very much rather Mt
Henninger or anybody else should get what wes in
this property than that Mr. Heald should havearx
portion of it.

Re-Direct Examination by Mr. Little ;

Q. You said he would render any assistance; vae
any papers or exhibits in his possession or underha
control ?

A. 1 think the letters, exhibits, etc., were in!m
possession, as his attorney.

Q. Were they his or not ?

A. Yes, sir.

Q. And in his control. And in reference tohis A
sistance, did it relate to anything more than his co*
ing here as a witness ?

A. None whatever.

Edward S. Savage, sworn for complainant, j

Direct Examination by Mr. Little :

You are a practising lawyer ?
Yes, sir.

In this State and New York?
Yes, sir ; both.

You live where ?
I live in the township of Wood bridge® I

Were you ever the attorney for Mr. U

Yes, sir.
In what matter particularly ?

OrorOrOE D
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A Twas employed to procure an adjournment of a
(foredosure sale. 1 bad had some other business with

ITS, At the Sheriff's sale of this McCoy place ?
mA Yes, sir.

Q You appeared there as Mr. Heald’s attorney ; he
jasn't there, was he ?

[A No, sir.

Q Did you succeed in obtaining an adjournment ?

A Not in obtaining an adjournment, no, sir.

Q Why did you consent to the sale going on with-
athaving it adjourned ?
mA Iconsented to the sale going on under an agree-
nat with the attorney of Mr. Jardine.

Q Wil you tell what that agreement was ?

Mr. Emery : One moment; I will just enter
anobjection here on the part of the Port Read-
ing Railroad Company to any evidence as to this
transaction, as affecting them, and their pur-
chases under the Sheriff’s deed.

M. Parker : And I make the same objection
for my clients.

1Q Idon’'t want to take up time unnecessarily. You
kdahill at that time?

A Yes, sir.

Q Infavor of Charles E. Heald, against Jardine ?
A Yes sir.

iQ To enforce some agreement made at the Sheriff’s
“with them?

A Yes, sir.
¥Y0"t h at bil, didn't vou ?

J'Idlw °“e bill, yes, I thiik I did.
1 you set out the agreement in that bill ?

M. Emery : I object to that.

* Satethe agreement ?

~NM -e ot tell whether I set out the agree-
laed 6 1 01 mol"a”er three or four years have
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Q. Well, state the agreement?
A. The agreement, substantially, as I recdlect |

Objected to.

Q. Proceed.

A. That Mr. Schaefer represented that he hadben
ill and was in feeble health, and that that was the figt
day that he had been away from home, was axiostd
have this matter disposed of, and not be brought wpdJ
New Brunswick again, that his clients were willing«
accept the amount due upon their mortgage, thatthi
did not want the property, and that if I wouldnot*
sist upon my right of adjournment, but allow the pgp
erty to be struck off, and be bought by Thomas Jl
dine, one of the complainants, he would agreeta
Mr. Heald might at any time within thirty days redeem
the property for the amount due upon the decreg in

cluding Sheriff's costs. That agreement was no«

writing, but I started to write it, and discussedit, a|
we understood it, and it was left without bemg stgnj
Was the property sold ?

The property was sold.

For what price ?

o » L

Q. Was there any understanding between you asj

its being sold for any less sum ?

A. The understanding was that it sho A«
for $4,000. That that was a te,d
property, and would save Sher AN ot
to redeem it we were to pay hundred )
mortgage, which was some n y oc directig

Q Was there any reason given as to the 1
to make the deed ?

A. Yes, sir.

Q. To whom ? Jardine, beca*

A. It was to be made to with him, andC

his sister was equally
was in Europe at the time of re
O Was that the only reason :
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mA. Yes, sir.
| . Wasn't it more convenient ?
| A Yes, sir; that was the reason, Mr. Jardine was
iierein Rahway, his sister was absent, and they were
il three parties complainant to the bill. The mort-
L ebelonged to all three of them, and it was
suggested 1 think, either by Mr. Schaefer or myself
thet Thomas Jardine should buy the property in and
take the title, the agreement was substantially made
withhim; his brother was present at the time.
1Q. Ddyou or Mr. Heald make a tender of the
norey [
| A Yes, sir.
1Q. Within the thirty days ?
| A Yes, sir.
1Q. And demanded the deed ?

A Yes, sir.

Q And did not receive it ?

A No, sir.

Qoss-Fxamination by Mr. Emery :

I @ Doyou recollect what was the day of the sale?
I Alcould not recollect the date, Mr. Emery, it
Irasin August, and my recollection of it is that it was
I vay warm dav.
I QIwil ask you to be allowed to look, at the
Suiff's deed ?
I A Tt was July or August, it was an excessively hot
lay, T know.
I QThavehere a copy of the deed. The Sheriff’s
JOG recites that it was on Wednesday, the 16th day
|of Juty:
T A That is probably correct.
IQ Then thirty days would have expired about the
r 13h~gust or 15th of August ?
T A Yes, sir.
1Q- Now, before that time had you made an agree-
I natto sed the property ?
| 1- Yes, sir.

Q In writing 1
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Yes, sir.

To whom ?

Elwood Byers.

For what price ?

$300 an acre, I think, or $5,600, it was dot
$5,600, I am not sure about the exact sura.

Objected to.

Me. Emer y : It shows the cdrcumstances o
tender within thirty days and the circumstance«
at that time.

Mr. Litt le : This is a matter of defense, it i
so set up.

Objection overruled.

O oL

Q. I show you here an agreement bearing date the
8th day of August purporting to be signed by yoursell
and Mr. Elwood Byers ?

A. T will say in explanation of that that M. Hedd
was away and had left instructions with me inregari
to redeem this property, and I had expected to redeem
it, and take title to Mr. Heald. Mr. Byers cane tg
me at the bank at Rahway, and asked me if I ownei
the salt meadow and described it. 1 said I controlled
it ; he said will you sell it; I told him yes, and we
agreed upon the price, $5,400, and he paid $50,

Q. That was for the sale of the salt meadow por
tion ?

A. Yes, sir, he paid $50, and 1gave him anagree!
ment, executed it in writing, and this isa copy, U
that day I informed Mr. Jardine that I had sold itan«
that we would redeem.

Q. Was it on the face of having made this bargaj
that you gave Mr. Jardine notice that you wou

deem ?

A. Yes, sir. . . d
Q. At the time of the making this bargain *

Beyers for the sale of the property, did you
had you heard that Mr. Henninger claim aD"
est in this property as against Mr. Heal

A. I never had heard of Henninger.
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|q Didyou know, or did you have any information
It M. Heald was not the owner of the property
fiject to the foreclosure sale ?

|A I supposed Mr. Heald was the owner of the
poperty; free and clear of encumbrances, except the
%unt due upon that mortgage ; he so represented it

ne

|q. That contract you gave, or option to Mr. Byers
ms within a certain time to purchase it ?

A Yes, sir.
1IQ. Onor before the 15th ?
mA. Yes, sir. jjMr. Byers within that time called
mmne to carry out that agreement, and I told Mr.
Iyers all the facts and circumstances that were in my
peessian and that I was not able to give him the
led, and that Air. Heald would be back in a short
fee, and that as soon as Mr. Heald came back it
muld be straightened out. I had done all I could to
[fixt title in Heald’s absence.

IQ Heoffered to pay the balance of the purchase
%ey and asked for a deed ?

[A Yes, sir, he tendered it.

1Q That portion related only to what is called the
pit meadow tract ?

[A Yes, sir.

IQ And that was only a portion of what was called
tieMeCoy farm ?

|A Yes, sir.

1Q How many acres did the salt meadow and low-
N's include ?

IA About 18 acres.

Q How much was there in the upland ?

|A Hfty or 60. 4SRI

| wow, before the expiration of the option, did you
P~tesell thebalance? | <

pteler0* ~ 0 Aa’ance>but as to the exact

P HnmPAA '+~ WaS “e’ore the commencement of
fee laive”dl, A ~am under the impression that
r 1116 suit had been commenced—I had com-

on
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menced a suit for Heald against Jardine before thean
tract was made to sell the upland.

Q. Mr. Heald afterwards ratified that agreement.' 1

A. Yes, sir.

Q. I mean the agreement to sell the salt meadowland
to Mr. Byers ?

A. Yes, sir.

Re-Direct by Mr. Little :

Q. You say he made a tender to you ?

A. No, sir, he tendered himself willing to, butI sail
a tender was not necessary. I said I would do all
could do that was in my power. I waived a fommsl
tender.

Cross-Examination by Mr. Parker :

Q. While Mr. Savage is upon the stand I would likl
to prove the contract of sale, unless it is objected to.l

Objected to.

Thomas R- Schaefer, sworn for the conplanl

ant.

Direct-Examination by Mr. Little :

Q. You are a counsellor-at-law ?

A. Yes, sir. ., d

Q. Were you the counsel for the Jardines mt sfl
brought by Heald ? I

A. Yes, sir.

Q. You filed the answer, didn’t you ?

A. In the suit brought by Heald ?

Q. Yes, brought by Heald against Jardine

A. Yes, sir.

Q. You filed their answer didn’t you

A. Yes, sir. , - 1 hefOre thg

Q. And appeared for them on e [ ]

Yice Chancellor ?
A. Yes, sir.
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1Q. Arevou still their attorney and counsel ?

mA. Yes, sir.

1Q. Ddyou draw that bond of indemnity that has
bemoffered here ?

I A Idrewit, sir; subject to such alterations as were
nakeby the company.

IQ. Did you draw the deeds to Byers or to the
Railroad Company ?

I A They were all prepared in my office.

IQ. Do you remember when those deeds were de- jq
Tvaed |

mA No, sir.

| Q Orwhen the agreement of sale was consummated?
mA I cannot give the date, sir; they were all de-
livered and the agreement and the papers were all de-
Iiveredin my office.

1 Q Before those deeds were delivered, had you any
inowledge of a suit brought by Henninger against
Eeald?

A Thad a knowledge------ ' . on

M. Emery and Mr.Parker, each on behalf
of their clients objected to this testimony.
Objection overruled.

|A- T had knowledge sir, of such a suit; either
living commenced, or was about to be commenced, I
|.lkabout the time, or just before the time that the
Pm thecase was filed. 1 can’t say that it was about

pt time. I think it was just before the bill was
I/’. U*ba(*knowledge that such suit was in con- 30
pplation.

1Q. Do you remember meeting me in New York
fatter part of April, of that year ?

officeS"T r meeting / ou in New York’
Bilvina 1 °A Your son Broadway. Pro
I ¢ DdPr\ you may be right about that.
Ill mutl 1at that time show you a copy of tl
[fomit? enninoer against Heald, and read to y<
IYou did 4

henever it was.
W. 'V 1T W 40
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Mr.Parker : You refer to the first bill?
Mr. Little : Yes, sir.

Q. Can you fix the time when that was?

A. I cannot fix the time, but I feel very sureit wes
before the bill was filed ; it was prepared and apo-
tion of it was read to me.

Q. The bill was filed on the 30th of March?

A. Well, sir; T don’t think the bill had been fileda&t
the time I met you in Mr. Little’s office.

Q. Have you a letter of mine to you which I aded
you to produce here ?

A. I have, sir. (Producing it).

Q. That letter is dated on the 7th day of May?

A. Yes, sir.

Q. Does it not refer to the Henninger suit?

Mr. Emery : May 7th, 1891 ?
Mr. Little : Yes, sir; May 7th, 181

Q. Does it not refer directly to the Henninger suit!
just look at the closing portion of it ?

A. Yes, sir ; it does. His name at least is mentioned
in the letter.

Q. Now look at that letter of yours to me dated
April 29th, and tell me what suit is referred to thag
does not that refer to the Henninger suit. Had I an*
other suit than the Henninger suit which you knewon

A. Yes, sir ; there was the Taylor suit.

Q. -I didn’t have that ?

A. You asked if there was any other suit ?

Q. You referred to my side ?

A. T referred to here in the postscript
either by Mr. Stephen Little or by yourself.

. . h any!
Q. Had you known me in connection any!
other suit ? ,  Tavlar!

A. No, sir; you had no connection witht e * 1
suit, certainly not. I don’t question a a njjoned
about the Henninger claim, about the time 1 n

in these letters, and about the time o  11°
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Hther immediately before or about the time of its
filing
Me. Little : I offer these letters upon the
question of notice.

Objected to.

I Q The bond of indemnity that you drew is a very
Iroadone; it indemnifies Jardine not only against the
[Heeld suit, but any and all suits at law or equity now
[peding or which may be brought against them or
hither of them ?
I A Yes, sir.
I Q Didn’'t you draw that with reference to the
Herminger claim ?

Objected to.

Q That is all

The Court : Any questions, gentlemen ?

M. Little : In regard to the surrender
which cannot be found, there is something very
mysterious about it; I had it in my hand this
morning, but now I cannot find it. I sent
the surrender just as the letter stated.

Compl ainant Rests.

Mr. Emery: Perhaps at this time I would
leto put in the formal offers so as to show the
¢ inof titlee. Now the deed from Henninger
to McCoy, dated December 19, 1889, for the

anchard farm, I understand has been put in.

Mecclv a deed fr°m Henninf£er and wife to

M. Little : To Dupuy, you mean ?
M. Emery: Yes, sirr Then a deed from
my to Henninger for the Blanchard farm in
dJ ’yo“ lave put in, but I offer them in evi-
ce. Then I offer a certified copy of a deed
ecember 22nd, 1889, from William R.

30
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Henninger and wife to Josiah Henninger fi
the Blanchard property, marked Exhibit 3 Pd
I now offer the foreclosure bill and proceeding!
in the suit of Thomas dJardine and other!
against Anson B. Moore and wife and Wiliam
R. Henninger and wife, filed November 23dJ
1889, and also the proceedings in that sut,
eluding the final decree, filed May 21st, 1891
The execution tested June 4th, 1890, returele
October term with the Sheriff’s report of sld
filed July 17, 1890, confirmed on July D
1890, And I also offer a deed from the Swff]
of Middlesex County to Thomas Jardine for
premises described in the bill to foreclose, dited
July 29, 1890, and recorded August Ist, 180
marked Exhibit 4 Pr. Also the deed of
Thomas Jardine to the Port Reading Ralad
Company, dated April 80, 1891, for a portionj
the tract, the salt meadow, dated April
1891, recorded May 14th, 1891, in Middles«
County, marked Exhibit 5 Pr. Also a dad
of the same date from Thomas Jardine to C
don Chambers for the uplands, that is alsom
corded May 14, 1891. Marked Exhibit 6 r
I also offered the original mortgage of Anson
Moore to Thomas dJardine and others, upj
which the foreclosure proceedings were fount
dated August 4th, 1886. Recorded Augustj
1886, in Middlesex County, and the ko j
eompanying the same, together wi SJ
ment of this mortgage, bearing r
1891, and recorded on the 14th of May,

Said papers were marked as follows.

The mortgage, Exhibit 7 Pr.

The Bond, Exhibit 8 Pr.

The Assignment Exhibit 9 Pr* £ Hea

Also the conveyance from the st
and wife to Gordon Cham er ~Nd
meadow tract for the use o
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pany, dated April 26, 1892, recorded May 17,
1892, marked Exhibit 10 Pr.

Also I offer the license from the Board of
Freeholders of Middlesex County to the Port
Reading Railroad Company for the construction
of a dock upon the premises. Marked Exhibit
11 Pr.

Mb. Parker : Mr. Little asked me for some
letters; I find one which I now hand over to
him dated June 11th, 1891. 10

Mr. Little: I also want the one of June
27th.

Mr. Parker : I don’t remember the other
one, but Mr. Little says he sent it.

Mr. Little then read said letters.

Mr. Emery : I offer also in order to show
the location of the line of the railroad company
over this particular point the articles of associa-
tion of the Port Reading Railroad Company, a
copy of them filed November 5th, 1890. Marked 20
Exhibit 12 Pr.

Also a certified copy of a survey of their
route and location, filed November 8th, 1890.
Marked Exhibit 13 Pr.

Also a certified copy of the location of their
terminal properties and tracks over this meadow

property, filed December 10th,' 1890. Marked
Exhibit 14 Pr.

30

I onL. Blanchard sworn for the defendant.

ptT Examination by Mr. Parker.

®Q Youlive in Newark ?
I A Yes, sir.

IJ ~at was your business in 1888 ?

L, n”nk J was president of the International
pster Company of New York.

L idyouown a place in Pennsylvania known as

o
fflanchard place ? 40
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I did.

Do you know Charles E. Heald ?

Yes, sir.

What was his business ?

I think he was in the real estate business.
As agent ?

As agent.

LroproProP»

Did you negotiate with him as such agentfori
sale through him of the Blanchard place in Pennsylf
10 nia ?
A. I cannot recollect whether it was through M
Heald or not.
Q. To refresh your recollection I produce a letl
dated December 2, 1888 ; is that your signature? I
A. Yes, sir.

By Me. Parker : This is addressed to Ghan
E. Heald, Esq. I will read it. (Did so) I

Q. Did you write that letter ?
20 A. T did.
Q. Are those statements true in that letter?
A. Yes, sir ; in every respect.
By Mr. Little : I object to that letter. I
Q. These statements were true as contained in 9
letter ?

A. Yes, sir.
By Mr.Parker : I offer that letter mm
dence as part of the negotiations for sale.
30 Marked Exhibit HI.

By Mr. Little : I object to it.
Q. Was this a part of the negotiations of thesal
that place ?

Q. (Handing witness a paper.) Is this theagreej
for the sale of the Blanchard place

A. Yes, sir. letter
By the Court : The competency # T
40 offered and marked as Exhib
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termined by me hereafter. For the present it
may be admitted and marked, subject to Mr.
I Little's objection.

h Itisplaced at the sum of $8,500. Was that the
iit of the negotiations between you and Mr. Heald ?
A To the best of my recollection, yes.
you ask more ?
|. No, sir.
b. Inthe beginning of the negotiations ?
No, sir.
By Me. Parker : I ask that this paper, which
isdated December 17th, 1888, be marked as an
exhibit.

Doyou remember whether you and Mr. Heald
It wp to see the place before the execution of that
ler?

|A Tdon't remember taking him there.

By Mr. Parker : I will read this paper and
dferit in evidence. (Counsel read same.)

Marked Exhibit H2.

By Mr. Little : Of course, my objection
stands with this as well as the other, as incom-
petent and irrelevant.

Bythe Court : Certainly.

0 you remember whether you executed any
a dont you remember the particulars of the

I i’ont *member the particulars of it.

t L GlyOUr aUention>however, to a bill of sale
f® yyouto Mary Pratt, of the goods and chat-
4 ®loned in this paper, which reads as follows :
I tcertain lot of goods and chattels 7 (Counsel
13a  * ¢! tbe “eed that you made, dated the

LL°u eCember 1888>t0 Mary Pratt, of the,
¢ attels that you conveyed; and you con-

31 to Abram B. Dupuy, at her request ?
ols, sir.
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By Mr. Parker : 1 will offer that in evidmoe!
and ask that it be marked Exhibit H3.
By Mr. Little : The same objection.

Cro ss-Examined by Mr. Litt le :

Q. Did you convey this property under the agr
ment to Mary Pratt ?
The goods and chattels I did.
Did you convey the real estate to Mary Prattll
10 No, sir.
Whom did you convey it to ?
I think it vvas Dupuy.
Who was Dupuy ?
I don’t know, sir.
Have you ever seen him ?
I never saw him.
Whose handwriting is this agreement in 2

I could not say.

orororororor

I will read a portion of this to you: “ Party*
20 the flrst part further agrees to loan to the party ofm
second part * * * $3,000 for three years.” Dij

you make a loan of that kind ?

A. 1 think so.

Q. How, was it in cash ?

A. Yes, sir ; if it was made.

Q. Taking as security therefor a bond and mortgagj

for $3,500 ; is that so ?

A. Yes, sir. 1

Q. You took a mortgage for $3,500 for a am J
30 $3,0007?

A. Yes, sir.

By Mr. Parker : Itis expressed in the agre
ment that it was taken as collateral securi m
the $3,000 ; the agreement speaks foris 1

Q Who executed the mortgage to you ?

A. I cannot recollect.

*tgagel
Q Don’t you know who executed the mo sage

you ?
40 A. I have no recollection.
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to Did you ever have a morigage made by Mary

Bt |

mA I cannot recollect.

|Q Did you ever have a mortgage made by Hen-
Bregr |

|A. Tcannot recollect who made the mortgage.

IQ. To whom did you advance the $3,000 in money ?
|A That transaction was made through the agent,
Br. Heald.

|Q But you furnished the money ?
|A I furnished the money, if it was made.
IQ. Did you furnish it in money ?
mA T am quite positive that I did.

Q Why did you furnish it in money if you were
long to convey the property and take back a mort-
fdgeonit. Why did you furnish $3,000 in money for
lamortgage ?

A Tdon't understand exactly what you ask.

Q Youtook a mortgage back on the same prop-
aty, didn't you ?

A Yes, sir.

Q And from the party to whom you conveyed ?

A Yes, sir.

Q Why did you furnish $3,000 in money.

A Because there was a difference requiring it.
|Q Which required you to furnish $3,000 to them ?

A Yes, sir.

IQ*"How much were they to pay you for the prop-

1A.$83500 .
IQ Then they owed you, didn’t they ?
T A $8500. "/

A ~ow did they pay it ?
I* ~cann®°f recollect the transaction now; but I

r;;d impression that I took a dwelling in

j “alued at how much ?

1 'I(? uld not remember the exact value.
Ttthe Gourt:

L § “ou want it understood that any money
f « Ifrom you to them at all? '

10
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A. No, sir.
Q. The entire consideration was paid in something

else than money ?
A. Yes, sir.
Q. And your agreement was that you should ad

vance to them money ?

A. Yes, sir.
Q. Which you did ?
A. Yes, sir.
Further Cross-Examination
Q. How was the consideration (interrupted)—
By Mr.Parker : It is all in that agreement®

Re-Direct Examination
Q. How many transactions in real estate have yoJ
are you a large dealer inreal

had since that time ;

estate ?
A. Oh, dozens and dozens in regard to real estate

20 g0 that I am confused in regard to this case.
Q. You do not remember anything else except whal

is in the papers ?
A. That is all.

Recess.

Mr. Little: I mentioned this morning t?
letters to Mr. Parker, and I meant to offer nj

If T did not I offer them no
t aKWI t.o that.

in evidence.

30 Pu IVk» P ATHTIR

W illiam Hunter, sworn for Mr. Emery s clients

Direct-Examination by Mr. Emery : J
Q. You are connected with the Port Beading * »

Co. ?
A. Yes, sir.
In what capacity ?

40 Q.
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I A Assistant chief engineer.
I Q And you have been such since its organization,
[haverit you ?
I A Yes, sir.
Q In the summer of 1890 what position did you oc-
n any railroad. You were connected with the
Philadelphia and Reading, were you not ?
I A Yes, sir.
I Q In what capacity ?
I A Assistant chief engineer.

Q The Philadelphia and Reading R. R. Co. oper-
ated the Del. & Bound Brook R. R. under a lease at
[thet tie, didn’t it ?

I A Yes, sir.

I Q Inthesummer of 1890 did you become acquainted
[with the lands that have been called the Jardine lands
[onthe Arthur Kills, just below Tufts Point ?

I A Yes, sir.

Q Under what circumstances ?

I A Iwas directed by the management of the Phil,
ad Reading R. R. Co. to pick out some proper ter-
mirel on the Arthur Kill.

I Q For what road and for what purpose ?

Objected to.

i A For the purpose of establishing a coal property.
I Q From what road ?

I A Fromthe Del. & Bound Brook Road to the Phil,
p Reading Company.
1Q. From the junction of the Central R. R. near

pound Brook, direct to the Arthur Kill ?
I A Yes, sir.

m raean a terminal point of the railroad, that
I run from near Bound Brook to the Arthur Kill ?
I Aies sir

termiral coa” might be taken to that

A. Y%,.sir.
I]:A T "].OU ProPerty for a terminal?
tter part of July, about the 25th of July,
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I think, I was on the ground at what I found out after!
wards to be the Jardine property.

Q. Near Tufts Point?

A. Yes, sir.

Q. What did you then direct to be done for ttg
purpose of securing a terminal property for this prol
posed road?

A. I made a report first, and was then directedtd
take Mr. Loomis on the ground, who was the red]
estate agent of the company, and to show him thepro|
perty which it was necessary to acquire for the te-
minal, and I did so on the 29th of July, 1890.

Q. Mr. Byers is one of the gentlemen in Mr. Loom

is’s office—the real estate department?

A. Yes, sir. I
Q. You showed him that property in July, 18901 I
A. Yes, sir. 1

Q. Did you then subsequently proceed with theloa
tion or survey of the location of the railroad fm™
Bound Brook to that terminal ?

A. T did so.
Q. When was that completed ?

A. October 30, 1890.
Q. Was the railroad subsequently located accoMM

to your surveys IThe railroad
a y Os sir.
Q. And the survey filed in the office of the secret®
of state?
A. Yes, sir. n o«
Q. I showed you a certified copy of. that.
recognize that as the original location o

made under your direction ?

A. Yes, sir. Tufts Point]
Q. Now, that shows the termina ne”\
Whereabouts, pointing to this map, wh
D, is the Jardine property? the Creck
A. The Jardine property lies betwe t0 the
where you find the centre red me,

Arthur Kill.

was loca
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| ¢ Thered line on this map shows the location of

the centre line ?

A Yes, sir.

|q And the Jardine property borders on the Arthur
till on that location ?

A Yes, sir.

|Q This was filed on the 8th of November. Now,
id you afterwards have it surveyed and located the
terminal property of the company at that point ?

mA Idid; yes, sir.
1Q. Ishow you a certified copy of the location of the
temirel property. Do you recognize this as the loca-
tinof the terminal laid out under your direction ?
mA. This is correct; yes, sir.
1Q. That appears to have been filed on December 10,
HO Does that show the location of the Jardine
BrksI
m A Itdoes; yes, sir, as far as the distance along the
mtre line is concerned. There is no outside line
lown. The centre red line is supposed to be the

mteline of the main tracks, and shows the Jardine-

poperty in here (indicating).

[Brthe Court:

1Q. How do you distinguish it ?

I A Ttis marked Jardine property7here. You see it
I rigt across the centre line.

1Q. Itisso that whoever looks at the map can tell ?
T A Yes, sir.

1Q. And the white line surrounding the whole repre-
sats what ?

m A Well, I think at the time-—the land east of the
location—I have forgotten almost. Well, I will tell
'(Iw"t that is. The surveys that were made origi-
Py covered all the property showed by the white
Pe)but that which is shown by the return is, I
I In” property that we purchased.

Iikther Direct Examination :

iitJf *?Wsuhsequently, a license was obtained from

1°
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|  onthe Jardine property (
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A. T suppose so. That’s something I don’t knoi
anything about.

Q. I have offered that. When work was commener
by the Port Heading Company, they oonstructed |
dock, didn’t they ?

A. Yes, sir.

Q. Have you a map prepared showing the actual 1J
cation of the dock upon the property ?

A. Yes, sir.

Q. I produce a map called “ Plan of Jardine proa
erty at Port Reading ;’’ does that show the i
ries of the low land of the Jardine property, andap
tho location of the dock ?

A. Yes, sir.

Q. This line projecting into the Arthur Kill; is
the dock ?

A. Yes, sir; it is marked “ High gravity coal wharf!

Q. When was the construction of that commence<|

A. About July, 1891.

Q. Now, what is the amount which has been f
pended on the improvements made by the company!
the property here designated by the name of thed (
dine property ? Have you had an examination of tK
books of account made for the purpose of ascertain®
that fact as near as possible ?

A. Yes, sir.

By Mr. Little : This evidence, if taken, |

is all taken subject to my objection.
By Mr. Emery : It is a matter which we|
up in the answer, and are obliged to proveit|

Q. Well? A
A. I find that the estimated cost of the impim
ments, that is of the “ High gravity coa w f

the Jardine property, running from the cree 0\
low water mark, is about $122,000 s

Q. Low water mark is designated on “p
it not ?
A. Yes, sir. uoVnnd 1

Q. And that is some little distance y
bulkhead ?
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A Yes, sir. >
Q Isthat also designated on this last map ?
Yes, sir.
E. That's the amount of expenditures on the struc-
pres as far as low water mark ?
[A Yes, sir.
Q What is the total amount expended, including
irewharf out to the pier ?
[A About $270,000. '
Q The work proceeded continuously from dJuly,
191, when it was commenced, to the conclusion, didn’t
I
A Yes, sir; in the latter part of the year 1892.
IQ That $270,000 included as far as the pier head,
lowfar does the pier head extend outinto the Arthur
11beyond low water mark ?
|A About 800 feet.
Q There was expended about $122,000 on the Jar-
le property to low water mark. Can you tell us,
Jr. Huter, what is the difference between high and
p 'rater mark at that point ?
|A In length ?
|Q 1es, the distance.
Jr' sb I cannot. The distance in height is
feet, but how far that extends in length horiz-
pally I could not say.

By Mr. Emery : 1 offer that last map in
evidence.
A+FExamination by Mr. Parker :

QItake it that by the structures the whole char-
t e place is changed at this meadow ?

T sir; it has been filled in in that portion
Fwe changed.

h y°u saw it what was it ?

1) marshy land.

ood for hay, or nothing but sedge ?
P-Hsir ; hay was cut off it.

JulyrQ?» grOWin2: there when You went
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A. Why, it was overgrown with the ordinary growl
that you find in marshes of that kind. I could notsf
that I saw anything cut from it at that time.

Q. Did you walk from that ground to the ha
ground, or go there by boat ?

A. The day I took Mr. Loomis there we wet if
boat and walked across to the high ground.

Q. How far is it from that point to the high grounl

A. If you went along the railroad ?

10 Q. There was no railroad then.

A. If you went over the present line of the railroi
it would be about 4,800 or 4,900 feet.

Q. Could you do that?

A. Ho, sir, not very well.

Q. You would have to cross the creek?

A. Yes, sir.

Q. How far was it by any road ; much further
not ?

A. Ho, sir, less.

20 Q. How far ?
a 1.000 feet is a rough guess.

°
place i it was about 1,000 feet from§
A. Ho, sir; I mean 1t was

Jardine property over
point.

Q. Did you see
days?

A. Ho, sir.

40 over the whole farm ?
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A T would not have considered it a very flourishing
Le from the way it looked when we were there.

{i. Just describe what you mean by that ?

A I mean the majority of the property that you
I there was marshy land; yes, sir.

Q What use was it put to before the railroad came
there?

A 1 sawno use it was made of, except to raise
whatever character of sale hay they cut off it.

|Q Do you know anything about the value of prop-
Ity in that neighborhood ?

IA. No, sir.

Qoss-Fxamination by Me. Little :

Q Were you over the high ground at all ?

A Nomore than was necessary to take me away
Snthe place ; that was all.

JQ Was the high ground dry ?

A Oh, the high ground was comparatively dry.
jQ. Did T understand you to say that you located
fee terminals ?

A TsayI picked out these points ; but the location
mtheline was made by my subordinates,
ji- The map shows there is a very considerable ex-
Y °f ground adjoining the Arthur Kill above and
low this Jardine property ?

U- Yes, sir.

JQ Why did you select the Jardine property par-
jolarly? . F
|A Tselected it because I thought it was the best
pit tolocate the wharf; I had no idea at the time
aIWasthe Jardine property.

frYou selected it because you thought it was most

to the purpose for which you wanted it ?
& Yes, sir.

R That's all.

By Mb. Little : I desire to put in all of this
etter that applies to this case. It is under date
odJune27: “ 1 trust you will at once file the
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decree in Heald v. Jardine and save the
sity of an application for an order to do
Also, the order made by the Chancellor o |
hearing of the motion, to dissolve the mjunctr
in Henninger and Heald” Ex. “ June 27’
per Mr. Little.

Also, letter of June 11, 1891, to Mr. Park{
“ Have you filed the order of the Chancell
referring Henninger v. Heald to Yice-Chanc®
lor Bird ? Of course, the case cannot properly
heard until you file your decree in the Jadj
case.” Ex. “ June 11, ’91,” per Mr. Littlef

Also, letter of Mr. Shafer to Mr. S. H Iitj]
April 29,1891 (counsel read same). FExhibit

Charles E. Heald, sworn.

Direct-Examination by Mr. Parker :

Q. You are a real estate agent in the City of N
York?

A., Yes, sir.

Q. Where ?

A. 261 Broadway.

Q. Were you such a real estate agent in 18897 1
A. Yes, sir.

Q. And in 1890 and up to this time?

A. Yes, sir.

Q. In December, 1888, did you make a purctiaa

negotiate a purchase for Mary Pratt of ¢ nl
erty in Pennsylvania known as the Blancha
A. Yes, sir. f
Q. I just call your attention to this e
cember 2d, 1888, did you receive that letter
A. Yes, sir. . ,m
Q. Was that the first time your attention
to that place ?
A. No, sir; it was not the first
Q. Just state what you knew about tha P
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[character, at that time and at the time you made
W to negotiate the exchange of it to Mr. Hennin-

My attention was called to this place
Mr. Blanchard perhaps some two  Wweeks
Toe the date of this letter, he said
kbe wanted to dispose of it, and at that interview
job was very short he did not give me much of an
,of what the place was. Later on, I will say two
Iks after wards, I wrote to him to send me a fullde-
iption of that property, as I thought I might be
todispose of it for him. In answer to that he
ie me this letter, giving quite a full description of
property, and what it had cost him, &c., and on
strength of that 1 offered the property to a party
property that I had in my possession or in my
and out of that negotiation this Contract of
3ewas made. AT 111118
The contract which has already been offered and
;d Exhibit H 2, I think. The contract you
iwith Mary Pratt ?
[A Yes, sir.
Before making that contract, had you been up to
"flier property ?
[A Yes,sir; Mr. Blanchard and 1 met at Hoboken
Iwent up to see it, and spent all of one day up
1g nearly.
p “ust give us the general character of this pro-
py, what was it ?
|A Tt would be characterized as a gentleman’s coun-
Vresidence; it consisted of a dwelling- house of ten
mtwelverooms, two stories high, a very good one, and
Proad covered piazza all around it, the out buildings
P icehouse, wood house, laundry and quite a large
P®and carriage house connected. The improve-
0l the property were an artificial lake and a
ancY rustic bridge crossing it between the house
t e barn; the property was very nicely fenced
m defence, I believe, with a good solid bank wall
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in front of it—a cut stone bank wall, with nice entrancei
gates, stone steps, flag, walk, &ec.

What state of repair was it in ?

In first-class order in every way.

You bought it, did you?

I negotiated the sale.

For Mary Pratt ?

Yes, sir.

Is she any relation of yours?

Yes, sir.

What?

Mother-in-law.

You took the deed in the name of whom?
Abraham B. Depuy.

You afterwards became possessed of that proper-
o your own use or the McCoy farm ?

No, sir; the McCoy farm.

And the Blanchard property remained the prol
perty of Mary Pratt ? L

A. Yes, sir.
Q. What was the difficulty with the Pennsylvania

property of Blanchard’s for the purpose of sale? 1

>
orzoroOrorOFOrOEe

A. It was a property that there would only be
class of people that would buy 1it, or possibly twj
classes; one would be a man of means thatha a e j
to live in the country during the summer, an per W
all year, and the other was that it would be very «m
adapted for boardinghouse purposes, and t a was [
real reason why this exchange was made ori 1
time, because I thought it was well adapted f i
mer boarders, and she wanted a proper y a
for that purpose. market-!

Q. It was anly then, as I understand you,
able to a certain class ol persons ?

A. Yes, sir. , Qapr®?
Q. And yon had to look for your purchasers

A. Yes, sir. t , ,v,at about
Q. As to its value to such a purchase ,
that ? poUd use it

A. As to its value for a purchaser
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for that purpose, it was certainly worth anywhere
from$8,000 to $9,000. Mr. Blanchard told me that
hehad expended $12,000.

Objected to-

[ Q Now, did you borrow $3,000 on that property
bora Mr. Blanchard ?
I A Yes, sir.
I Q By mortgage ?
Ka Yes, sir.
I Q Made by whom ?
I A Made by Abram B. Depuy to Mr. Blanchard
limself. '
I Q Did that remain in Mr. Blanchard’s possession ?
A What, the mortgage ?
Q Yes.
A No, sir, he sold it to another party.
Q This mortgage was made for $3,500 ?
A Yes, sir.
Q According to the agreement to secure how much?
A $3,000.

Mr. Little: The agreement speaks for it-
self.

1Q Well, $3,000 only was advanced ?
I A Yes, sir.

1 Q And a mortgage was given for $3,500 under that
agreement ?

[ A Ttwas given for $3,600. There was a little mis-
p itshould have been $3,500. It was by mistake
L ,1 was ma("e “or $3,600, which was not discovered
wm  ‘metime afterwards.

lv. Parker : We might as well read it while
Weare about it. (Counsel reads same.)

How a’er Purcha.se of this property foi

o A A 1 1
{d%% qu gr%péf?t%‘ 9 ePuY> you remain in
I A Ofthe McCoy property ?
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Q. Of the Blanchard property. Did you reman i
charge of the Blanchard property for Mrs. Pratt?

A. Yes, sir, she owned it, yes sir.

Q. Did you negotiate an exchange of that property]
for the McCoy property 2

A. Yes sir, on one side.

Q. Now just state with whom you negotiated, ad
how your attention was called to the McCoy property]
and describe that property ?

A. My attention was first called to the McCoy prop-
erty some three or four years before this exchange ves
made. I knew of the property being offered in thg
market. But in this exchange my attention ves
called to the property specially by Mr. Josiah TaylorJ
I have since learned what his name is. He knew ad
the time, and had known for some time before that I
represented the owner of this property in Pennsylva-
nia, and whether he proposed to me the exchange ol
the McCoy farm for that, or whether I proposed it to
him, I don’t remember. Our offices were both inthl
same building, and on the same floor, and we n&
quite frequently ; in any case, an exchange waspo
posed, and Mr. Taylor said that he would write to
Henninger and give him a little idea of the Blancharl
place, and see how he felt about it. This wasinthg
latter part of September, 1889, as I rememberit. Shorl
ly after this Mr. Taylor showed me a letter which ke
said he had just received from Henninger, saying thji
he would like to make such an exchange, because tie
property in Pennsylvania was near his home, and thal
he could not handle this McCoy farm at all, t a V
was threatened with a foreclosure suit at t e
and he asked Mr. Taylor to send him.afu (¢ J
tion of this Blanchard property, on receipt o y j
he whbuld go and look ’at it, and then he would tel
him just what he would do I made up that «u
scnption. 1 wrote it out on a sheet of fmls{fﬁgrﬁ‘}]
per myself, giving a full description o
ard place, its exact location, how it cou 1 the qes|
most convenient!v from Stroudsburg,
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|on of the mortgage; I wrote out that he would
1the face of the mortgage when he came to ex-
Inine the records was $3,600, with 6% interest, but
[hat for certain reasons which could be explained,
holder of that mortgage, who at that time was
[C W. Meyer, 816 Walnut Street, Philadelphia, had
agreed that if any one took the property who would
lelikely to take care of it at all, or if I made a
tale of the property to any one I was satisfied would
take care of it, he, on receipt of six months interest
[at the rate of 5% dating from the month in which
sale was made, would endorse a stipulation on
bond that the mortgage was for $3,000, and
id remain for the full term for which it was
[first given, which was three years, at 5% interest.
[Thet statement as written out was added to by Mr.
Taylor in his own handwriting “ That the above ”
Mr. Little: I object to that statement if it
was in writing.
The Witness: I cannot produce it.
Mr.Parker: I haven’t got that paper.

Q Well, you described the Blanchard place and
[gaveit to Mr. Taylor, that is the sense of it ?
1 A Yes, sir.

Q And it was forwarded to Mr. Henninger!
Objected to.

1Q. What was done ?
I A That was forwarded to Mr. Henninger over Mr.
Py ors signature, saying that was a description of

m 0" BaS wr® en out by the broker of the owner.

I, Qld you forward that paper yourself to Mr. Hen-
ninger!

A irnaiied it my&ilf. Mr. Taylor enclosed it in

lawpTiTf?6" ailK** directed it and mailed it. In about
I*hich m 6m a “e”er came from Mr. Henninger,

L na 1 /aylor &ve me tO road, saying that he had
P the Blanchard place-

Objected to.
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Mr. Parker: Have you got that letter, MeJ
Little ?

Mr. Little : I don’t know, sir, we had nd
notice to produce it.

Q. We will go ahead without that letter then; now
what was next. You got a letter from Mr. Heminger
which was sent to Mr. Taylor. I don’t thinkitisa
all material. How, what was next?

A. Saying that he would be very glad—

Q. Ho, no, not what was in the letter, you cait!
tell that.

A. Well, Mr. Taylor told me that Mr. Heminger
was willing to make the exchange, and upon that I
told Mr. Taylor to write him and ask him to send the
full details as to the encumbrances upon the MGy
farm. I knew a property. About two days dfterj
wards Mr. Taylor said that he had received that inforj
mation and that the mortgage was $5,000, and thatl
there was about $220 of accrued interest and bacl
taxes which had not been paid. Upon that 1 wenttd
Rahway and saw Mr. Thomas Jardine and MdJ
Durand, who was counsel for the holder of the mort]
gage, and I got information there which went to show
that the accrued interest and back taxes on the McCol
farm were about $525, instead of $220. Upon that!
told Mr. Taylor he should write Mr. Henninger tbal
we would make the exchange of the Blanchard paoj
for the McCoy farm if Mr. Henninger would pay
cash difference. A couple of days afterwa s L
Taylor reported to me—1I don’t know how to te
without referring to the letters, I saw all t ose

Q. Just tell me what Mr. Taylor told you.

A. Well, he reported that Mr. Henninger dJ
him that his letter was received and soan DJ "aV
to the offer which was made, but that e '

short of money and didn’t expect to pay "
money in this' transaction, and if he dld t he would
pay him anything for his services, bu a A

have to get his commission out of tle o
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that he would pay $300 cash difference. Upon that
Mr. Taylor said that if the trade went through I would
pa\e to pay him a commission, that I could see he
foould not get anything out of Henninger. [ asked
Thmhow much commission he wanted and he said he
manted $100, and I, after thinking the matter over
Idniewhat, told him that on certain conditions I would
fayhim $100 if he could induce Henninger to pay
pore boot money than that, and I told him he could
mite to Henninger if he pleased, that I would refuse 10
P offerof $300, I could not take it. I didn’t see
howl could make the exchange unless he paid $500
difforence. In a few days afterwards Taylor re-
poted to me that he had heard from Henninger
Igain, and that he raised his offer to $400
tosh difference, and that was the very Dbest
m could do. Then I asked him to write Mr. Hen-
Piger that if he would pay half of the $400 down on
|e day the contract was signed for the exchange and
Je balance on the passing of the deeds that 1 would 9
a eit provided he, Taylor, would take his commis-

L !n, ®fame way 5 that is, he should have $50 on
[p I ~1 econtract and $50 on the passing of the
, ea§ldC*to ~at; he said that was all right.

L
1 w A 0l16° " ler corresPoncenceland J supposg—
tXAur,, dtas M
ew York X Netbsraphed a e would be m
Jof that week which6fL °!10“: followiag Saturday

s on the 1Ifith of November,
P«ot 10 or 11 g, M e’knd °n tfte morning of the 16th, 3C
cane into mv nnj° ' In. the forenoon, Mr. Taylor

[ready tOc](2 , 06a"' sald Mr- Henninger was there
wdace with bim ; , Mntract- 1 we«t into Mr. Taylor’s

Bked, or I rem ? rst.tltne I ever sawThim. I

s

I* had come to o\n *  t0, rather, that I supposed
ppondin» about J*6 }}e sa’e that we had been cor-
r o forth- tbat

1°ud not pav anv aC COme to ciose n UP but he
ly moi“ y that day. He said he ex-
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pected to get some money the day before, which ke
would have brought with him, but he found he coul
not, and he wanted to know if there wasn’t some otha
way in which we could carry the thing through. I
told him I would receive any proposition from himhi
desired to make, and he made several different prop!
sitions—to give notes for this $400, which I rejectel
Finally he said he would give a note for $300, to nn
two weeks, and he would give me a note for $10l
which he wanted to run a year, in the first place!
finally he said he would make that six months, ad
upon his making that proposition I turned to Mr. Tay
lor, who was present, and said to him : Now, if you
are willing to wait for your commission until these
notes are paid 1will accept Mr. Henninger’s offer; ad
he wanted,to know whether I meant until the si
months note was paid before he got it. I told himi |
that I would pay him as the notes were paid; that!
would pay him in the same proportion that I hd
before talked of ; that is, I expected Mr. Henning!
to pay down $200 that day.

Q. Speak a little louder.

A. T told him I would pay him in the same piop I
tion that we had before talked of; thatis, * enj
$300 note was paid I would pay him §$ |,
the $100 note was paid he should havet e o J
He said that was perfectly satisfactory 0 111> 1
we sat down, and Mr. Henninger, » AT
wrote out this contract, of course under ) |

Mb. Pakk er : I call for that contract

(Mr. Little searches for same an . A
not find it.)
Q. Well, the agreement w a sw ritten J
A. Yes, sir; I wanted to explain
tain of the clauses in that agreemen . janati<!

Q- Well, yon will have 1
then, if you can, until we have th b
A. Well, it makes a break.

Q. Yes, proceed.
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m A Ithink perhaps I can remember the clauses well
[eough to tell.

Q Goahead, then.

A Mr. Henninger, as I said, wrote this contract,
Ld when he came to put in the clause about the mort-
tageon this Blanchard’s property, he wanted to know
low to put that, as the mortgage as recorded was one
mourt and the real amount was another. 1 asked
Rmif he hadn't looked that matter up ; he had had
hr. Meyer's address, the person who held the mort-
gage. He told me he had.
1Q. Mr. Henninger told you so ?

I A Yes, sir; he said he had either written to Mr.
mever or had seen him. He also said he had obtained
[aattomey to examine the records, but he didn't quite
udkstand why they should be willing to reduce the
[mortgage from the face of it to $3,000, and I entered
mro quite a long explanation with him, and in
Boingthat I got this contract between Mr. Blanchard
[adMVary Pratt and showed it to him at that time.
Bat seemed to be satisfactory, and then he wanted to
mowhow to put this clause in ; I said just to put in
ROMOat 5 per cent. ; we all understand it, and he un-
lerstood it. That is all there was to it. That contract
pen was signed, and he gave his two notes, one for
at 15 days, and one for $100 at six months, both
pyadeto my order. The $300 note was paid at the
tifieit was due by a check upon Jeremiah Rothe, of
entown, Pa., as I remember it, and as I didn’t know
Pyxing about who Rothe was I refused to deliver the
Peds until—by the way, it was understood at the time
Fe ontract was made and the notes given that the
P ¥ werenot to be passed until the $300 note was

r 1} paid, so that when I received this check to pay
[toenoteT r — - }i J

Ithe 1 11/\ ~a” or th&t I should refuse to pass

letion 8HN ~~  sent that check through for col-

and found it was all right. 1 4id so. and the
Peck w ’

Qe aS™ai(® and fhen we passed the deeds; but,
ded fo, t)° ? at time Henninger had sent his
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clause in it which I didn’t like I had it sent back and»
new deed made ; but the deeds were passed.

Q. Between whom ?

A. Between Mr. Taylor and myself.

Q. Henninger wasn’t there ?

A. No, sir.

By the Court :

Q. Was there anything said about Mr. Tayloriyqum i
mission ?

A. Taylor’s commission as soon as I received thd
money on the $300 note, which was not for, as I re
member it, about ten days after I first received the |
check; it took about ten days for the check to go
through and get back. As soon as I got that $300 11
paid Mr. Taylor’s $75, and a few days after the deeds
were passed, I saw. Mr. Caldwell, an iron manufac-
turer, down near this property, and from the informa-
tion I got from him-—no, that was before the deeds
were finally passed, it was after this first deed hadgone
back to Allentown to be corrected for a new deed. 1
found that Mr. Henninger had leased this place up toj
the first of the following April, and that he had re
ceived the rent for it in full up to that time, which he
never told me anything about, until Mr. Caldwell toldj
me, and upon that I made a demand upon Henninger,!
through Mr. Taylor, that he should turn over the rents
from that date forward to the first of April which e
had received; that I would not stand upon the quedJ
tion of possession, but that he must turn over the rent, |
or I should refuse to pass the deed. Shortly after that i
he sent $66 by the Adams Express Company to h
J. W. Taylor. Mr. Josiah Taylor, his father, receive«
the money and receipted for it, and at the time hesaw
he was pretty short of money and he asked mei 8
would not pay him the balance of the commission. B
reminded him that the agreement was that he s owB
wait until the six months’ note was due. He sai V
knew that very wrnll, but it would be quite a aV0
him if I paid him then, and I paid him $25 out o I
$66, making his commission in full; the baauc® j

$66 I received.
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Further Direct :

Q Astothe six months’ note, was that paid ?

A No, sir, it was never paid.

Q (Handing witness a paper.) Is that the note ?

A That is the note. I sent it for collection to the

Mr. Parker : (Reading.) This note is dated
Allentown, is a six months’ note for $100, is due
May 19th, drawn to the order of C. Heald,
signed by W. R. Henninger, and is marked for
collection on the back. I offer it in evidence.
Marked Exhibit H 4.

|QWas there any other note given by Mr. Hen-
filer at the time of this contract than those given to
loo! '
I A Not to my knowledge, not at that time, no, sir.
1Q. Now, Mr. Heald, before we go to the other
marchof the case, let me ask you about the condition
m theMcCoy place at that time as to size, improve-
lents, and the general character of the tract ?

~ Aze  the property, as near as I ever knew the
Nber of the acres, was about 68. The buildings
arssedof a story and a half dwelling, antiquated
I« rery much out of repair. The roof leaked and
PRproperty did not look as it had had any care for a
Bj*r ofyears. The barns were in even worse con-
i'm “ences were entirely gone from the prop-
re,m Property was what we would call very
L own' » hadn’t been cultivated for several
L.$5a' ~ that had been there was to get off

LitI a * ere Was’ anc® the consequence of it was
e property was in very bad condition.

TlhaiuV kn°W jUst WIK) occupied it. Mr. Cald-
« GaSe & found, .more for the use of
feekentsjJ!8  understood it, than anything else.

qA 16 ~1Shorses and wagons there.
A At what rent ?
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A. $200 a year.

Q. You have spoken of the arrears on the mortgage]
When did Messrs. Schaefer & Durand first get hold of
it ?

A. I don’t know. When I first came into contact)
with the property they had the matter in charge then
and had been threatening foreclosure, and before these
deeds were passed they had instituted suit to foreclose
that mortgage.

Q. Before the deeds of either party ?

A. Yes, sir.

Q. And with reference to the salt meadow, did voir
notice that at all ?

A. I went as near as I could get to it. I could
get on to it withour wading through mud and water,
and I did not go fairly on through that property.

Q. Was there any agreement between you and M.
Taylor at that time that you should share the profits
of this property ?

A. At what time do you refer to?

Q. At the time of the exchange ?

A. No, sir, none whatever. The only agreement
between us was, that he should receive $100 com
mission from my side in the way I have mentioned. I

Q. Was there any agreement previous totheexj
change or suggestion previous to the exchange inai
you should divide ?

A. None whatever.
Q. Was there ever an agreement or suggestion ai

or before the execution of this exchange, that he shoui
have any interest in the property whatever, except
that you should pay him a commission ?

A. That was the only interest.

Q. And that commission was to be $100 .

A. Yes, sir. t
Q. Did Mr. Henninger understand about t 6® “1

of this commission ? .\
A. Well, I don’t know whether he understood J

more than I explained.
Q- What did you say about that ?
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I A At theintervew on the 16th, the interview when
le finallymade the proposition to give the $300 note
Fd the $100 note, as I have stated, I said to Mr.
{Bplar that if he would take his $100 commission
ILhen those notes were paid, or rather, if he would
rat until those notes were paid for his commission,
Twould accept Mr. Henninger’s offer,

fey Mb. Emery :

( Q And that was said in Henninger’s hearing ?

I A Yes, sir.

[ Q Previous to that Taylor had told you, hadn’t he,
thet M. Henninger had said the commissions must
ane fromyour side ? "% \ " "

Objected to.

[Further Direct :

I Q Who was present at the time you made that re-
nakto Mr. Taylor ?

| A Mk. Taylor, Mr. Henninger, and myself, nobody
de '

I Q How close was Mr. Henninger to you or Mr.
Taylor?

A M. Henninger was sitting at a short table as
yuare, and I was sitting beside him, and Mr. Taylor
wessitting at the end.
| Q Inwhat tone of voice was this remark made ?

A Well, in ordinary conversational tone, I had to
jgmkright across Mr. Henninger, or in front of him
Hospeakto Mr. Taylor.

B The Court: o A

Q Doyou mean that Mr. Henninger was further
waay than Mr. Taylor was ?
I <No. sir,] was nearer to Mr. Henninger than I
IstoMr. Taylor, Mr. Henninger was in front of the
¢ I was beside him, and Mr. Taylor was at the end.
p M. Emery :

' “ouwere nearer to Mr. Hennniger than you
~reto Mr. Taylor? . !
1 A Yes, sir.
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Further Direct :

Q. Who was nearest to Taylor, Henninger or your
self ?

A. Henninger, he was between myself and Taylor)

Q. So that you had to talk across him ?

A. Yes, sir.

Q- Had you any copy of that agreement in your
hand ?

A. Of the contract made at that time ?

Q. Yes?

A. No, sir, I didn’t take any copy, nor I never had
the original.

Q. With whom did the original remain?

A. T don’t know, but the understanding was thatit
should remain with Taylor in case I wanted to referto
it, or anything of that kind, and Henninger was tg
take a copy.

Q. The. title to the McCoy farm was taken in the
name of Depuy ?

Yes, sir.

For whom was the purchase really made?

For Mrs. Pratt.

Did Mrs. Pratt remain interested in that fam

oror



Ind ravself in regard to getting the cancellation of the
nuotgage on this Blanchard property.

Mr. Parker: This is the letter from Hennin-
ger to Heald ; I will read it, it is dated Allen-
town, March, 1890. 0. W. Heald, Esq., I can
manage to raise $1800, to have that mortgage
on the Blanchard place, &c. (Counsel read
sane). 1 offer it in evidence. Marked Exhibit
H5

The Witness: I don’t know but what I
ought to go back of this letter and explain a
little Some little time before this letter was
written, or before the date of this letter, Mr.
Meyer of Philadelphia, who then held this
mortgage, came to me------

Objected to.

| Q Only state what you communicated to Mr. Hen-
pger. What did you tell Mr. Henninger about it ?

A 1told Mr. Meyer to write direct to Henninger
P nake him an offer to cancel the mortgage.

Q Let us pass to the next letter then, sir. You

taxt state what Mr. Meyer said ?

A What is the next in date ?

Q March 22d.

A Idor’t find that.

Q Well, take the next you find, sir ; there is one on
|l 10th.

T A April 10th : yes, sir.

Q Have you got a letter from him April 10th ?
oAl 11th I received it.

M. Parker : It is dated April 10th. C. E.
Esq. Dear Sir : You will no doubt re-
(five a letter from Edward Hoff, Attorney at

,aw &c- (Counsel read same). Offered in evi-
nce and marked Exhibit H 6.

L 1° "llat mortgage did that refer ?
» othat mortgage on the Blanchard place.
\  m the next one, June 17th.
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A. Yes, sir.
Q. You find such a letter?
A. Yes, sir.

Mb. Parker : It reads as follows: Jue
11th, 1890. Dear Sir: Yours received. WIL
forward cancellation of McCoy place tonor-
row morning if I can find it, &c (Counse!
read same). Offered in evidence and marked
Exhibit H 7.

Q. The next is June 23d.

A. There isLa letter here of June 18th.

Q. Let’s see that ?

A. That is not from Henninger himself.

Q. Not from Henninger ?

A. No, sir; it was sent to Heninger and he sat ifj
to me.

Q. You have a letter he forwarded to you of Jue
13th, of Mr. Ingram, who held the mortgage ?

A. Yes, sir ; he held it with Mr. Meyer; he did ngj

hold it exclusively.

Mr. Parker : This is dated June 13th. W
R. Henninger, Esq., Dear Sir: I have prl
vailed upon the other parties, &c. (Counsi
reads same). Marked Exhibit H 8.

Q. I see they ask a partial payment on the nortj
gage in that letter ?

A. Yes, sir.

Q. Why ?

A. That was after the i months hadexpllvrid, mﬂ%ﬁ
in which they agreed to endorse a stipulation on J
mortgage reducing it to $3,000, if the interest Pj
for that time.

Q. The next is June 23d ?

A. Yah. sir- T have it.
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pers of the Blanchard place, &c. (Counsel
reads same). Marked Exhibit H 9.
The Witness : You seem to have skipped two.

1Q. T have here a letter of March 21st, 1890, which I
ladleftout from Henninger to the witness ?
I A Yes, sir.

Me. Parker : Dear Sir :

I received a protest last evening concerning
my note. As my deposits were not sufficient,
&. (Counsel reads the same). Marked Ex-
hibit H 10.

Q Will you explain why those letters were written?
A Well, how they came to be written to me is this,
M: Meyer-

Objected to.

Itthe Court :

Q What do you propose to prove ?

Mr. Parker : These letters refer all
the way through to the statements to
Mr. Henninger that he wants Mr. Heald
as his agent to arrange that certain
sus may be taken for the mortgage. I want
to prove by Mr. Heald what he did in reference
to that matter, and what arrangement he was
able to make for Mr. Henninger in regard to
that matter, which I think is material.

The Court : I think it is competent so far as

M. Heald followed out any instructions he re-
ceived from Hennino’er

L tfr exPain what you did under the autho
1° o°hate about that mortgage ?

I Tlooked the holder of the mortgage

M. Little: This is taken subject to my
jection, of course. dJ

@ Proceed.
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A. And used my best efforts to get him to namethJ

lowest sum he would take to cancel that nortgage
pursuant to Mr. Henninger’s requests and instructions.
I got Mr. Meyer to say that he would take $24u0ifle
could get it right away, and within a very short time-4
he was very much distressed for money, and he woid
take $2,400 and cancel the mortgage. I commumicated
all this to Mr. Henninger, and he wrote me theselddJ
ters making the offers. First he offered $1,800 for thel
cancellation of the mortgage, then he got up to $,90
and $2,000, and I think the highest sum he named
that he would give was $2,100. He never was ableto
get Mr. Meyer to say he would take less than $40,
that was the lowest I could get him to. Mr. Heminj
ger refused to give it, and the negotiations fell through
as far as that went. All this was after the six raothi
had expired, within which Mr. Henninger could hae
continued the mortgage and had it scaled down to
$2,000 by a stipulation and paying five per cent, inter!
est which he did not do.

Q. Now, Mr. Heald, let me pass again to the MeCoy |
farm. After this farm was deeded to Depuy for the
benefit of Mary Pratt, was there any arrangemeni
made between you and Mr. Taylor in reference to thi
sale of that farm ?

A. Yes, sir ; after the deeds were passed some days,
we made or entered into an arrangement to disposedl
the property in some way. ..L

Q. As to the time, it is material, when was itm
reference to the deeds that the first suggestion of an®
such thing was made ?

A. On the 21st day of December following.

Q, And what was done then, what was the arrange«
ment. Here is the deed dated the 11th dayof °\* j
ber, 1889, from Henninger to Depuy, acknow wg*l
ths 22d day of November, 1889, before John 6j
Alderman, Pennsylvania. When was it receiv °1
you ?

A. Within a day or two afterwards.

Q. After that date ?
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[A. Yes, sir.
Me.Parker : I offer that deed in evidence.
Marked Exhibit H 11.

Q Where is Depuy ?

A Heis dead.

Q When did he die ?

A He died in November, 1892.

A Yes, sir; last year.

|Q Was he a witness to any of these proceedings ?
A Yes, sir.

Q Which one ?

TA The case of Taylor against Heald.

Q Taylor against Heald, or Henninger against
laid |

A Taylor against Heald.
_ Q Let me ask you this, the deed being executed and
lelivered say on the 23d day of November, or within
wfew days after that, you say there was no agreement
p suggestion, after the agreement between you and
mvlarwith reference to a sale of that property at that
pre?

A Ho, sir. ' [

;Q Afterwards, state if there was any such agree-
|eat, and if so, what was it ?

A There was an agreement made between him and

i day of December following. He came to
fiw office -----
fvH. Little

Q Was that 4greement in writing ?
I *Yes, sir; it was in writing,

[Erther Direct : .

_ +7ell, I want the witness to state the previous

L ersations *n reference to it; go on and state the
Anstances?

A He came to my office

M. IJ.ttl‘sBLobject to those statements.
Objection overruled.
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Q. Proceed.

A. He came into my office on the morning of t
day and he said he had just got a letter from Joe
meaning his son, who was then up near Lake Supaiar
in Wisconsin somewhere, and who had previously ben
in the office in New York, and he said, Joe writes mi
about a man that he says I can sell that McCoy fam
to. He said, I have written to him about your naking
trade for it with your parties. 1 said, Very wel, if
you can make a sale of it I shall be very glad to se
that you get a commission. He said he would want noe
than a regular commission out of that. I asked hm
why ? he said, Well, you know the farm is under fore-
closure and is a hard thing to sell, and that the parti
Joe wrote about lived away up the State above Albany]
and it would be a good deal of trouble and expense to
get at him. I asked what Joe said he offered—swhet
he could get, and he said he could get $7,000 from thg
party, and he said if I would agree to give him half of
what there was in it above the mortgage and expense!
and to pay him half the expenses of the trip to go ad
hunt this man up, he would go right at it, and after
some talk we made an agreement of that kind. I fdd
him that I would agree to that, and he said he wan«
it in writing because, as I knew, and he knew, a com]
mission would not be collected on the sale of a farmm
New Jersey unless it was in writing. I told him al
right; anything I would agree to verbally I &
objection to put in writing. ' Well, he said, draw upa
little agreement, so I took a sheet of paperan aP
and wrote out the agreement at his dictation.

Q. (Handing witness a paper.) Is that the pap >

A. That is the paper, and the agreement that wi
made at that time. dJ

Me. Parker : I will read
marked Exhibit H 12. “ Mew York, Dec J

21st, 1889. Whereas on ot about, %c.

sel read same.)
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|Q Who did you understand J. B. Taylor to be ?

m A Well, I supposed it was old Mr. Taylor. I never

pew hisname; he said just make it to J. B. Taylor,

L T supposed that was his name ; he never had a

ferd, or had his name on the door, or, in fact, I never

L-his name printed, or anything of that kind ; he

Lidjust make it to J. B. Taylor, and I supposed they

[veehis initials.

1Q. Had you ever heard of Jane B. Taylor, his wife,

Tt thet time 1

i A No, sir.

IQ. Or until suit was brought against you in the

rmeof Jane B. Taylor ?

I A No, sir.

1Q. Mr. Taylor swears that that agreement was

Ignedin execution of an oral agreement had between

louardhim previous to the sale—previous to the deeds

[toyou; is that correct ?

I A No, sir, it is not true ; no part of it is true.

1Q. Now, sir, what was done under that agreement

K M Taylor ? Did he make a sale ?

I A No, sir, he did not.

1Q. How long did he continue to act under this

igreement ?

I A He never took any active interest under that

Igreement after about six weeks— six or eight weeks

perwards.

Iy. And after that what was done between him and

Janl

I A Inregard to this property ?

I H Yes, about his going on under this agreement ?

I +Well, he withdrew from it entirely, between us

Peo0* wo different parties at different times within

P01 weeks after the agreement was made to

i°and look at the property, one wanted to buy it for

1 and the other was a brick manufacturer. Mr.

P*ywtook both of these parties down there. The
men was a man who wanted to buy it for farm-

Kpurposes, and he would not, as Mr. Taylor told me,

10

20

30

elatall, he would not give any price for it, and 40
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this being the first time that Mr. Taylor had ever seed
the property, as he told me, he said it wasn't wort]
anything for farming, and could not be sold for any]
thing above the mortgage, that the mortgage wasmoil
than it was worth, but he said that he was told that a
part of the whole of it wq.s underlaid with clay, andif
a clay man, as he called it, could see it and wanted it]
he might make an offer for it. Then I advertisedital
a clay farm. In answer to that advertisement wehad
10 one call from a man who is a manufacturer of tie wp
in New York State up on North River at 50th sret
or somewhere, and Mr. Taylor took him down there]
When Mr. Taylor came back next day he told me thet
the man was going to have some of the clay senty
to his factory to test, and if it would answer hispu]
pose he thought he could get an offer of something
above the mortgage ; and this man did, as he told m«
himself afterwards—
Objected to.
20
Q. Never mind what the man said unless you tow
Mr. Taylor of it.
A. This was in Mr. Taylor’s presence at the officej
This man came there and said he had some of the day
sent up to his factory and tested it as to its baking]
qualities, and he produced a piece of tiling there, whick
he said was made of that clay, and he found that i
would not answer his purpose at all, that it would mt
bake hard enough, it would break all up, because m
gp Wwould not bake hard enough or something like that,
and therefore the property was of no value to 1l
whatever; and upon that Mr. Taylor entirelya in j
doned any effort, or any semblance of an effort, to ed
feet a sale of the property. He said certainly no j
would buy it for a farm, that it wasn’tworth t * j
gage, and he was satisfied then that the c ay j
good for anything, and that he woul no ]
another cent on it in any way, or spend any mo dJ
and I was perfectly welcome to all I cou ge dJ
40 it if T wanted to be fool enough to spen my
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lod time upon it, and from that time forward—and
Betwasn't over eight weeks after the agreement was
nafle—he never made any effort whatever to my
knowledge in that direction, and he ridiculed me all
sumer for being fool enough to follow it up—stick-
Tﬁgto it as he called it.

1Q. Tunderstand the property finally became adver-
tised for sale ?

I A Yes, sir. Xm

I Q And you put the matter in the hands of Mr.
Swageas your attorney ?

I A Yes, sir.
I Q And also the power to negotiate the sale of the
property ?

A Yes, sir. . ! N

1 Q Was this sale to Byers of which an agreement
Thesbeen stated here reported to you by Mr. Savage ?
I A Yes, sir.
I Q Wasit confirmed by you ?

A Tt was, yes, sir.

M. Parker : Now, Mr. Little, the original
McCoy contract is in the hands of Mr. Canda,
and he has it locked up in his safe, I would like
to use a copy.

Q Before I come to that. After you made this sale

I9 »BJers> you have any conversation with Mr.
Ry or in reference of the sale to Byers of the prop-

A Not with reference to a sale specially to Byers,
P todhim I had sold the salt meadow for nearly
Fag money to pay the whole encumbrance upon
theproperty. v 1 * ’r

A f TOWAS Present when you said this ?

1IQ. Wt *kn°'v as.anyone was present at that time.
L o ”ereaconversation about that time between

Ly~ a*0r il reference to the sale of that prop-

pt ineS Sir' 4econgratulated me two or three differ-
@ Or Aching 10it so, and getting out of it so

10

30

40
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well, and one time especially he said I had made sucha
good thing out of it that I ought to pay this $100 not]
that he held against Henninger.

Q. When was this ?

A. This was in the latter part of August, 1890.

Q. State that conversation as fully as you recllect]
it between you and Mr. Taylor in August, 18907?

A. Well, this conversation was in my office; he
said that I was the darndest fellow to stick to anything

10 that he ever saw, and he was mighty sorry he hadnt

stuck with me where he could make something out of
it, he said I had made such a good thing outof it
that I ought to pay this note he held against Hnl
ninger for $100. I know some little time before]

By Mr. Little :
Q. What note do you speak of ?
A. A note he held against Henninger for $100J
which passed due and unpaid. I knew that some little]
20 time before that he held such a note, and I asked m
why I should pay Henninger’s notes, and he sad]
well, I had made a good thing out of the property foa
one thing, and another thing was, if I hadn’t told Henl
ninger that I was going to pay him a commission, thal
Henninger would have paid that note when it was duel
I told him that I did not tell Henninger that directly,
but of course he recalled the fact that I told himsoid
Henninger’s presence, and, at any rate, he said enj
ninger gave that as an excuse when he tried to col eel
30 the note, that Taylor got $100 commission out of mej
and he thought he ought to be satisfied with that, t al
he was a poor man that could not pay his note anyj

how.

Further Direct:

Q. That brings us down to August, 1890, I I
that the suit brought by Josiah Taylor and * ' 1
lor, complainants, was brought September 2 > ~ *

A. Yes, sir; this conversation was not more

40 two or three weeks prior to his bringing that su
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I Q Before that you had to bring suit against Jardine
protect your title to the property ?

[ A Yes, sir.

I Q Doyou remember making a contract for the sale

Ifthe rest of the property to Charles C. P. Hoyen ?

I A Yes, sir; I remember it.

I Q Who was Mr. Hoyen— was he connected with

any company ?

I A Tsupposed, or understood, at that time that he

represented the Cauda Manufacturing Company.

I Q You executed a contract on the 20th day of No-

lember, 1890 ?

| A Yes, sirr 1don’t remember shape of it, but I

koowvery well that is a copy.

[ Q I'will use this copy until I get the original; I

[will offer it in evidence as Exhibit H 13.

Me. Parker : I will read it. It is an agree-
ment of the 20th of November, 1890, between
Charles C. Heald and C. P. Hoyen, &c. (Coun-
sel read same.)

Q At the time that contract was made, it men-
tioned the Jardine suit. Did you know of any claim
pnthe part of Henninger as against you on this prop-
aty?

A Inever had heard any intimation of any claim.

I Q Had you ever heard of any such claim until the
M wes tiled ?
I A No, sir.

Adjourned until Friday, September 29th, 1893, at
[trehour of 10.30 A. M.

pQ

20

30
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IN CHANCEEY OF NEW JERSEY.

Between—
William E. Henninger,
Compl’t,

Bire V C
AND Jdae Y

Charles E. Heald, et als,
10 Deft’s.

Mr. Theodore Little for Complainant.

Mr. John E. Emery for the Port Reading K R|
Co. and als.

Mr. Wayne Parker for Charles E. Heald

Transcript of the shorthand report of the evidee
given upon the continuation of the trial of this case)!
at Newark, N. J., on Friday, September 29,1893

20
Charles E. Heald recalled for further diredj

examination by Mr. Parker:

Q. Mr. Heald, you wanted to see that agreement”
between you and Mr. Henninger ?

A. I think I explained that.

Q. You think you have touched that altogether?

A. Yes, sir.

Q. Just explain about the value of the McCoy fa j
at the time you made this exchange with Mr. HenningB

30 and since then ? . d
A. At the time the exchange was made wit MB
Henniger—at the time the sale was made wit 1

Henniger of that farm, which I negotiated, t e PI0
perty was in a very dilapidated and run-down c¢' 1
tion, as a farm, and the buildings also; and it va
difficult to get a sale of any kind for a P"Rex
that character in that neighborhood at a
Afterwards, and -in July of 1890, by 17as°1 J
Philadelphia and Heading people wanting * \

40 properties in that vicinity, and also by reaso
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Lida Manufacturing Company pitching upon that
lot to locate their large works and factories, etc.,
Kis property and all other lands in the neighborhood
larvsuddenly advanced in value to quite a large ex-
Iffit, properties that perhaps a month before that time
loddhave been bought for perhaps $25 an acre, ad-
Krodto $500 and even more. So that at the time
If tte expiration of the redemption period, which 1
ladon this property from the Jardines, the property
las worth three or four times as much asit was a 10
puthor six weeks before that.

Q You produced two contracts, one with Byers,
Iheother with Canda ; did you afterwards make deeds
f.th‘those contracts ?

m A Yes, sir.

1Q. At the time of those deeds was there any suit
lendingagainst this property of any kind or descrip-
tiar?

I A Ny, sir; there was not.

|Q You have not those deeds, have you ? 20
T A No, sir.

By Mb. Emery : Well, I produce a deed from
M. Heald.

[GossFxamined by Mr. Little:

|A By myself and wife. 30
Q Anybody else ?
A Myself and wife.
Q.Anybody else?
T A No, sir.

f A No, sir.

A And that $349.80 40

was paid by Mr. Savage to
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whom that deed was delivered as attorney of sal
Heald ; do you know anything about that ?

A. I know there was some $349 paid over tol
railroad company in final settlement of the whj
transaction.

Q. Paid by who (

A. By myself through Mr. Savage.

Q. What was that for ?

A. It was the balance due them on account of a
mortgage to the Jardynes which they paid, the diffa-
ence between that sum and the sum of $5400, fd
which I sold them the salt meadow.

Q. What other consideration was there for th
making of that deed by Mr. Chambers, if any ?

A. I don’t know of any at all.

Q. You don’t know of any ?

A. No, sir. P

Q. This answer of Mr. Chambers says as afurthl
consideration for the delivery of the said deed, thesa
Heald conveyed by the deed above mentioned hisij
terest in the salt meadow tract 1

A. Which deed do you refer to ?

Q. The deed to Mr. Canda by Mr. Chambers f

By Mr.Emery : That is the consideration®

our deed.

A. You mean to ask if I joined in that deed? 1

Q. (Beading) “ And as a further considerationffll
the delivery of said deed, the said Heald conveyed*
the deed above mentioned,”’ that is, the deedtoB I
Port Beading Bailroad Company made by you, i sup|
pose, “ his interest in the salt meadow tract, is
so ? .

A. I didn’t join in any gggid with Chambers toa *
body.

A. T didn’t sk you that. Just read my quest®

please.
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bv the deed above mentioned his interest in the
salt meadow tract;” is that so ?

A Ididn't join in any deed with Chambers.

tdidn’t ask you that sir.

A ThenI hardly get the drift of your question, Mr.
Jusdlar.

This answer says that as a part consideration for
mconveyance to Mr. Canda by Mr. Chambers, that
npad $349.80 to the Port Reading Railroad Com-
m, and that you also conveyed to them at the same
3 yourinterest in the salt meadow as a part of the
»deration of the Canda deed ; now, is that so ?
|A Yes, sir; that is so.

IQ'Ihatisso?
|A Yes sir.
QWho holds that Canda deed ?
p Isuppose Mr. Canda, himself, or the company,
led as I remember, was made to Ferdinand E.
aindividually. ,

10

By Mb. Emery : You mean the Canda Com- 20
pany?

By the Witness : Yes, sir; the Canda Com-
pary.

i Howold are you Mr. Heald »
A 2

I Doyou live in Brooklyn ?

!+ Ho, sir.

f ~ere doyou live now ?

P* New York.

r ®aweyou a family ?
r* Yes, sir.

30

A Mr. Pratt’s daughter, you say ?

p isshealive or dead %
AWno?

U ! 18 Pratt’s daughter.
I' °heis living.

' ®w °ld is she ?
40
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She is 38—you speak of my wife, I suppose?
Yes. Is Mrs. Pratt a member of your family?
Yes, sir.
How long has she been such ?
Off and on for 8 or 9 years.
JSTot longer than that ?
No, sir—maybe 10 years.
How old is she ?
66.
Is she in good health ?
Yes, sir; fairly good health.
What business has she carried on heretofore? 1
She never carried on any business particular®
that I know of.
Q. Where did she live before she came to live witlj
you ?
A. Vermont.
Q. Was her husband living at that time ?
A. Yes, sir.
20 Q. You purchased the property, the Blanchard place
you say, from her ?
A. Yes, sir.
Q. What did you pay for it ?
A. It was an exchange.
Q. For the Brooklyn property ?
A. Yes, sir.

By Me. Little : Let me have the agreement,

10

FRrPOrOPrOPLO PO >

if you please, Mr. Parker.

30 Q. It was valued at what price ?
A. Do you mean the Brooklyn property ?
Q. No, I mean when you bought the {
her ?
A. You mean the Blanchard place ?

Q. Yeolv
A. Either $8,000 or $8,500. I don’t know wine .

Q. Did you take the deed in her name [
A. The deed for the Blanchard property ?

10 — If
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: Q@ Whois Mr. Dupuy ?
=A. Well, he is a man about 65 to 68 years old; he
led in Brooklyn.
IQ. Was he a man of family ?

A Yes, sir.

Q What family had he ?
T A Three daughters and one son.
IQ. What was his business ?
mA. When do you mean ?
IQ For the last 7 or 8 years of his life ?
TA He was with Mr. Kelsey daily, who was his
fatherinlaw; that is, his father-in-law while his wife
Ived and Mr. Kelsey was president of the Williams-
prg Savings Bank, and he was in the real estate busi-
lessdsn

|Q That institution ?
T A Yes, sir; with Mr. Kelsey.

|Q At the time this deed was taken in his name for
BeBlanchard property, what was he engaged in ?
I A With real estate transactions on his own account.
|Q You purchased the property from Mary Pratt ?
[A. Yes, sir.

®Q Why didnt you take the title in your own
Dne? - 1>

IA There are reasons for that which I can explain if
p irsist upon it.

Q Aask you to do so.

[ ’ ~le Principal reason was that she was at that
i~ » yet estranged from her husband ; they
per had been separated legally and I advised under

P crcumstances she should not hold any real estate
I tirown name.

1Q is her husband still living ?

J A Yes, sir.

1IQ Where is he living ? ; ;
IA. InVermont.

N TiMv'r?disposecl of that property to Mr- Blan-

in 1I° You refer to ?
f lheProperty in Pennsylvania?

10
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A. No, sir; I disposed of that to Mr. Henninger]
By Mr. Emery : The Brooklyn property«

disposed of to Mr. Blanchard ?
By Mr. Little : Yes.

Q. What is that valued at ?

A. 1 think it was valued in this transaction at abdJ
$12,000.

Q. And the Pennsylvania property at about $5)|
10 A. Yes, sir; something like that.

Q. That would make a difference of $3,500?

A. Yes, sir.

Q. How was that paid by Mr. Blanchard ?

A. The difference ?

Q. Yes.

A. It was paid by $3,000 in cash.

Q. The difference was paid by $3,000 in cash? I

A. Yes, sir.

By Mr. Parker : The agreement states thl
20 consideration. It is not fair to cross-examinl

this witness without showing him the papars. 1
object to this line of examination.

The Court : Oh, Mr. Parker, 1 thinkitl
perfectly fair, perfectly fair in this case, m
must remember that fraud is charged.

By Mr. Parker ; Very well sir.

Q. Anything you have said you may explain if )'0]
desire to.

30 A. You asked me how the difference in value«
paid; I said it was paid by $3,000 in cash,«
rather instead of paying the difference, was a «
back on the property which was agreed upon a

time of the transaction. [
Q. In other words, you took a mortgage upon«

propertv for that amount ? , 1
A. Mr. Blanchard agreed to loan $3,(IDbac n

the property to anyone that he disposed o it 0
amounts stated in the contract as the valuation

40
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|fferert properties was put in more to determine the
lount of commissions than anything else.
Q. Now, Mr. Heald, the mortgage which was given
Is for $3,5007
IA Ny, sir; it was given for $3,000.
JQ. Well, how do they make up the difference of
1500; where was the other $500 ?
[A The amounts stated in the contract were not
led for the purpose of fixing the difference in value,
lev vere stated for the purpose of fixing the amount 1
BOONTTISSIONS.
Q Whose commissions ? . :
|. Mre
Q Commissions between who }
A M. Blanchard and myself.
Q Who paid your commissions ?
A M. Blanchard.
I How did it come that Mr. Dupuy made that
Inutggee upon that property ?
1A. Well T have explained why the property was 20
[arseedto him.
Ift Bt that was not the question I asked you ?
ft Trereason he made the mo'rtogaoge was he held

fr Did he give his bond ?
| Yes sir.

»Whatconsideration did he receive for giving hig
Ponal bond for $3,000 ?
[A $50.
p “oupaid him $50 ? 30
H Yes, sir.

1? order t0 get his personal bond ?
r Yes sir.

I 7 ~x DuPuY anY relation of yours ?
r- “o, QIr. J

Eil" Aave y°u known him ?
L jjag?' or A2 years before he died.

IAnO gGe' er “een a member of your family ?

I Nng morB . . .
e Man a business acquaintance 40
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A. That is all.
#Q- Have y°u ever bad any other transactions of a
like character with him ?

A. I don’t remember that I ever did.

Q. You said that Mr. Taylor said to you atonetine
that you ought to pay a note which he hadinhM
hands ?

A. Yes, sir.
Q. Of $1007?
A. Yes, sir.

Q (Handing witness a paper). Look and seeif tha
is the note referred to at that time ?
A. I suppose it is, I did not see it at the tine.
Q. You suppose this to be the note?
A. 1 suppose so.
By Me. Little : This is Exhibit 3 for te

Complainant.

Re-Dieect by Me. Paekee :

Q. Was the Blanchard property mortgaged at thw
time you made the agreement with Mr. Blanchard? 1
No, sir.
Was the Brooklyn property mortgaged?
Yes, sir.

For how much ?

$4,500 I think, or $4,000.

$4,000 is stated in the agreement ?

Well that is correct.

So that the equity in it appeared to be $8000

Yes, sir.
Well, I see the Blanchard property was sold stb-

Prororopror

ject to the taxes of 1888 ?

A. Yes, sir. , 1
Q. And the memorandum is an absolute one

one should have one piece of property and the o ®

have the other ?
A. Yes, sir*

Rec eos s :

Q. Then the equity in the Brooklyn property «
more than $3,500 ?
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mA. The equity in the Brooklyn property, yes, sir.

I QHow was the difference paid ?

I A The difference wasn’t paid at all if you put it
hat way, there wasn’t supposed to be any difference.
It wes merely a contract to take one piece of property
hr another, with a proviso that Mr. Blanchard loan
$00on one property that he sold and conveyed.

1Q. Mr. Blanchard would loan $3,000 ?

mA Yes, sir, which he didi

R-Drect by Mr. Parker :

IQ. Isthis the original contract between you and
Ir. Hoyen which has been referred to (showing wit-
1bs apaper)?
mA. Yes, sir, that is the original.
|Q At what date was that delivered ?
mA. The date ?
1Q. Yes, sir, in this agreement ?
I A It was delivered on the day of its date, and that
fas the 30th of November ?
Q The 20th of November ?
A Yes, sir.
Q The 21st of November is the day of the receipt ?
A Yes, sir.
~ ~y- Ravage acted as your attorney in that con.
tract?
*Yes sir, I was away all that year pretty nearly.
Q Isthisa confirmatory deed, or deed rather that
executed to Mr. Canda?
*Yes, sir, that is the deed of conveyance.

Y Mr. Parker : I offer in evidence the
original agreement between Charles E. Heald
and C. P. Hoyen, marked Exhibit H 16.

|anda”SA A Or’» na” conveyance you made to Mr.

I A Yes, sir.

Izﬁ' Bfesl?lgfyance of the agreement ot; My. Hogfgn ?

10
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knowledged on the 26th day of April, 1892, in the Satel
of Connecticut and in the County of Fairfield; wil
you explain why ?

A. At that time I was living in the town of Gle
brook, Richfield County, Connecticut, which is sone
thing over 100 miles from New York.

Q. Were you able at that time to get to New York
conveniently ?

A. Not conveniently, by any means.

10 Q- Why not?

A. I was quite ill with a trouble I had had fora
number of years, which I am thankful to say I hawes
got considerably better of.

Q. And you had been ill for sometime?

A. I had for two years.

Q. How long did you remain there after the execuj
tion of this paper ?

A. Until November.

Q. Regaining your health ?

20 A/ Yes, sir.

Q. It was executed, I see, before Edward S. SavageJ
Master in Chancery ?

A. Yes, sir, he came up there and took the acknowll
edgement.

Q. The money mentioned in the agreement, $000,
for the sale to Canda was to be paid either in cashon
by way of mortgage, how was it paid ?

It was paid in cash.
All of it ?
Yes, sir.
This deed ? ,,
Yes, sir.
By Mb. Parker: I offer this deed inen-j
dence, and ask that it be marked Exhibit V

F. E. C.

30

o> or

Cross-Examined by Mr. Emery :
Q. You paid nothing of that $10,000 to the P°
Reading Railroad Company or to Chambers?
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| A There was some $349, I think, which was de-
lduted from that sum.

I Q From the $10,000 ?

I A Yes, sir, and that was paid over; that is, the
noney was received less that.

By Mr. Parker : I offer on the part of Fer-
dinand E. Canda the original deed of Gordon
Chambers to Ferdinand E. Canda, dated April
17, 1892, acknowledged that day, recorded
April 25, 1892, in Book 49 of deeds, page 505,
I think, or 515, I don’t know which. Marked
Exhibit H 18, F. E. C.; also a deed of Ferdi-
nand E. Canda to the Canda Manufacturing
Company, dated May 2, 1892, recorded Sep-
tember 10, 1892, in Book 253 of deeds, on page
132. Marked Exhibit H 19, F. E. C.

By Mr. Little : I object to both of these
deeds.

The Court admitted them subject to objec-
tion. !

Elwood Byers sworn for Mr. Emery’s clients :

Trect Exa mination by Mr. Emery :

Q What is your occupation ?

A Clerk in the real estate office of the Philadelphia
H Reading Railroad.

Q What was your employment in 1889 and 90 ?
I A I was in the same occupation,

1Q. Tinder Mr. Loomis of the real estate department
pfthat company ?
| A Yes, sir.

1 Q He had charge of it ?
A Yes, sir.

|Q Inthe summer of 1889, did you on behalf of the
rP any, or a company to be subsequently formed,

d T a*reemeni' with Mr. Savage for the purchase

leadowT1 °f knd °n the Arthur KiU lot of salt

" Yes, sir.

10\
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Q. This agreement is made with you. On whJ
behalf did you.make it ?

A. I made it in behalf of the Philadelphia & Reall
ing Railroad Company.

Q. Which was purchasing it for that purpose ?

A ‘ Purchasing ”* as far as I understood for thecol
struction of a branch road.

Q. A road to be promoted by them ?
A. Yes, sir.
You were not purchasing yourself?
No, sir.
And the money was furnished by them?
The money was furnished by the PhiladelphiaJl
Reading Railroad Company, as far as I understood. I

Q. You paid the $50 mentioned in this agreement
for the option ?

A. Yes, sir.

Q. This agreement was dated the 8th of Augusl
provided that by the 15th you should have the right t«
call for a conveyance of the property for $5315; dii

> o>

-you on behalf of the company make a demand iridili

the time ?

A. T did.

Q. What reply did Mr. Savage make ?

A. Mr. Savage said he was not prepared just at that
time to make title ; he wanted an extension of tine

Q. Did you subsequently execute an assignment o
your interest to the Port Reading Railroad Compa*

after it was incorporated ?

A. Yes, sir.
Q. I show you a paper attached to the agreeing

itself ; is that the assignment ?
A. Yes, sir.
Q. And that is your signature there too ?

A. Yes, sir.
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By Mr. Emery : I offer this in evidence.
The same marked Exhibit E 20.
Counsel read the same.

That is an assignment made of the contract after
company had been formed for which you were buy-
pg theland ?
|A Yes, sir.
IQ Now, at the time of making the agreement to
irchase, had you any knowledge or information as to

10
Wdlaim of Mr. Henninger upon the premises ?
[A No, sir; I knew nothing about it.
Q That is all. '
Nor Cross-Examined.
[Thomas Jardine, sworn in behalf of Mr.
Fay's clients:
. L 20
jeect-Examination by Mr. Emery :
Q Where do you live ?
A Rahway.
Q You were one of the owners of the mortgage upon
i property spoken of here as the McCoy farm, also
Jthe Jardine property ?
|A Yes, sir.
i@oh)cated in Middlesex County/ on the Arthur
1 Ves sir 30

r Who else were the owners of that mortgage ?
r* % sister and brother.

J "ndy.°« had that mortgage foreclosed ?
A 1les, sir.

K After the failure to pay the interest ?
P- Yes, sir.

( Hennil® was "e owner of the property at

f ~imderstood him to be so.

[ kyoudont know personally about that ? 40
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A. No, sir.

Q. But you understood him to be the owner at the
time you put the property in the hands of yourlawyers
to foreclose the mortgage or collect ?

A. Well, we informed him we were going to forel
close.

Q. And afterwards did foreclose ?

A. Yes, sir.

Q. And the property was sold under foreclosure !/ I

10 A. Yes, sir.

Q. You bought it, didn’t you?

A. Yes, sir.

Q. Now did you at that time know about anyin
terest of Mr. Heald in the property ?

A. Not at that time, no, sir.

Q. You did not know that he had any ?

A. No, sir.

Q. What arrangement, if any, was made at th
time of the purchase of that property, or what wg

20 said ?

A. At the sale ?

Q. Yes?

A. There was a proposition made through our cou*
sel, Mr. Schaeffer, to give an option of thirty days,
when we went to sell, Mr. Schaeffer and Mr. Swvagg
were on the inside, and they came out, or Mr. SchaeM
came out, and stated the case, that Mr. Savage want®
his option of thirty days, and my brother and on
sented to give it. Mr. Schaeffer asked us to col®

30 inside, and Mr. Savage was in there, and he sta tlj

the boys were willing to give an option.

Q. An option for thirty days to do what?

A. They expected to redeem the property.

Q. To redeem the property from you ?

A. Yes, sir.

Q. You bought it ? it
A.

Yes, sir; that is, Mr. Schaeffer bought |,

bought it in.
Q. For what amount ?
40 A. If I remember right it was $4,000.,
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|Q That is right. You were willing that Mr.
Ravage should have the option for thirty days to buy
L property back for the amount due on your mort-
le?

[A Yes, sir.

Q Within that 30 days did you have any conversa-

jimwith Mr. Savage in reference to that option ?

A Yes, sir, within that thirty days.

Q That sale took place on the 16th day of July ?

A Yes, sir.

|Q Now, when did you have any talk with Mr.
Wage about that option ?

mA Well, it was some 8 or 9 days before the option
lasup. Mr. Savage met my brother and myself and
Mited that that man of his could not buy and would
lot buy and we could go ahead and sell the property,
IndthenI asked him who the man was and he told me.

Q Who did he tell you ?

A M. Heald.
Q And that was the first time you ever heard of 20
II]? 1l . ’IA

A That was the first time I ever knowed that Mr.
“eald was the interested man in that property.
|Q Did you then after that sell the propertv or
“ke an agreement to sell the property ?
A T did not, but my brother did.
Q Your brother did ?
A Yes, sir.
IQ But with your approval afterwards when re-
Ned to you?
TA Afterwards ; yes, sir.
IQ Ishow you an agreement; with whom did your
ather make the agreement to sell the property *
A Mr. Renfrew. 1 J
IQ 1show you a paper dated New York, August 7,
A’ 1s tBat the agreement ?

30

T A That is it. ;o om
Q Signed by your brother ?
A Yes, sir.

40
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Q. How long was that made after your coversation
with Mr. Savage ; how many days ?

A. I don’t think it was over 26 days, it might t
have been that.

Q. But it was after that ?

A. Yes, sir.

Q. Was it made on the strength of that?
A. Yes, sir.

By Me. Emeey : I will read this agreement,]
it is dated New York, August 7,1890,1 have ths
day, &c. (Counsel read same.)

Q. Now at the time of the purchase of this property
at sheriff sale, did you know anything about any dam
of Mr. Henninger against Mr. Heald, such asisrow
sued upon ?

A. No, sir ; not at the time.

Q. Did you ever hear of any such thing?

A. Not at the time, no, sir.

20 Q. At the time of this agreement for the sdleto
Mr. Renfrew, had you ever heard of any such daiml

A. No, sir.

Q. Subsequently you and your brother and sister
conveyed the property to the Port Reading Railroad
Company, didn’t you—you conveyed the salt meadow
to the Port Reading Railroad Company, and the up
land to Gordon Chambers some time in the year PA
didn’t you ?

A. Yes, sir.

30 Q What did you receive on that conveyance by wai
of payment ?

A. Amount of money ?

Q. Yes, I mean how was it paid ?
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I A Yes, sir.
I Q Or draft that paid it, and that is endorsed by

yourself and your brother and sister ?
I A Yes, sir.
I Q Now, at that time you also assigned a bond and
nmortgage, didn’t you, to the Port Reading Railroad
[Company; I show you the asssignment ?
I A Yes, sir.
I Q Now at the time of receiving that payment did
frou know anything about this present claim of Henn-
inger against Heald in relation to this property ?

A No, sir ; not that I remember.
I Q Now, you had made an agreement to sell this
[property to Renfrew before carrying out this sale to
theRailroad Company and Chambers ; did you get a
rdeasefrom Mr. Renfrew of his interest ?
| A Yes, sir.

Q There appears upon this contract of Mr. Renfew
arelease signed by him ?

A Yes, sir. n

Q Is that his signature {
I A Yes, sir.

Q And that was produced and delivered over at

tretine of carrying out of the sale, was it not ?
A Yes, sir.

By Mr. Emery : I will read this release (read-
ing) : “ I hereby release my interest in the with-
in agreement,” &c. (Counsel read same.)

Q Did you have to purchase Mr. Renfrew’s inter-
@ or the purpose of getting that release ?
A Yes, sir.
, r* Jardine, do you recollect whether this
I .6 (01""eading Railroad Company is for the
| 8and the deed to Chambers for the high
ita 1! f°F ~°Ur willing to sell any porti

ItheRa 1 16T °rler + ” ere jou willing to »
A No”- “°mDanY anything except the whol(

Q Did you decline to do that ?

10

20

30

40
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A. Yes, sir.

Q. Did you know that the Railroad Company vee
obliged to get title ? You held the legal title tod
property, didn’t you ?

A. Yes, sir.

Q. Do you recollect about the application for thl
dock license ?

A. Yes, sir; there was something about that.

Q. When did the time expire for making the ap
plication by the owner, the first of July, wasn'tit? I

A. By the owner ?

Q. Yes,

A. Yes, and the freeholders under the law of 180J

A. I don’t remember, sir.

Q. That is all T believe.

10

Cro ss-Examination :

Q. Do you say or mean to be understood that yoi
thought Mr. Savage when he got that option for rej
demption was acting for himself and not for anvbodl
else ?

A. T didn’t know who he was acting for.

Q, I didn’t ask you that. I asked you whether yoi
meant to be understood as saying that you thougB
at that time he was acting for himself personally MB
not as acting for anybody else ?

A. !'No; he was acting as an attorney for somebo®

else.
Q. You knew that, didn’t you 1
A. Yes, sir; I knew that. 1

Q. You said in your answer, didn’t you, in t e siB
of Heald against you, that you understood he was afl

ing for a client ?

A. Yes, sir.

Q. And you did so understand ?

A. Yes, sir. ,0 1d

Q. But you did not know at that time w o “1
was ?

A. Yes, sir.

10 Q. That is all you mean to say ?
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|A Yes, sir.

ID Where was the conversation which yon say you
al with Mr. Savage, in which he told you that this
in would not do anything, and did I understand you
josay that he said you could go on and sell ?

A Yes, sir.

[Q Did you so state on your examination ? You
ire examined, were you not, in the suit of Heald
lainst you ?

A Yes, sir. 10
Q Did you so state on that examination ?

A 1don’t understand the question if you please.
IQDid you state on that examination that Mr.
lavage told you that his client would not exercise the
Iption, and that you could go on and sell ?

A Tthink I did ; yes, sir.

Q Do you know where that conversation took place ?
A In Cherry Street, Rahway.
I'Q At what time ?

mA In the forenoon. " go
®Q At what day in the month ?

p I haven't tried to refresh my memorv about
reethinos 5it was in August, I think, and the 5th

IV. What?

mA”"The 5th or 6th of August, I think it was. I
Hn tgive that very much thought.

A Yes, sir; Ithink I had after that time.

Ilﬂdgou tell Mr. Klink of the option that Mr.
page had ?

I Yes sir, I told Mr. Klink before that time about

* 101110 You is whether you did not have
nwith Mr. Klink after that conversation

age on the 5th or 6th day of August, and

40
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Q. Now, I want to know in that cowversation
whether you did not tell him that Mr. Savage hadan
option for thirty days, and after that 30 days expired
you would talk with him if the option was not e
cised, or words to thatpurport ?

A. My impression is that I did. I had a good nary
conversations with Mr. Klink.

Q. Did not you have a conversation with himontre
7th day of August, in which you told him of M. Sav]
age’s option, and said to him that if he would wait ux
til the expiration of that option you would sl hm
the property if it' wasn’t taken by Mr. Savage ?

A. T told him that.

Q. On the 7th day of August ?

A. Well, I told him that, but as to its being the th
day of August, I don’t remember.

Q. Didn’t you swear in your examination of that
case of Heald against you, expressly, that the cowverj
sation with Mr. Klink was after you met Mr. Savage
and had your conversation with him in Cherry street1

A. Well, if I did— (interrupted)

Q. I ask you if you did not in plain terms.

A. T don’t know as I can swear to that date on tte
Tth.

Q. Didn’t you swear that it was after the conversa-

tion with Mr. Savage ?

A. Yes, sir.
Q. In Cherry street ?
A. Yes, sir.

Q- And that you told him in that conversation thati
Mr. Savage had an option for thirty days, and if ij
was not exercised you would talk with tim 4
Klink ?

A. Yes, sir, my impression is that I did. |

Q. This paper which is shown you is dated the tl
day of August. Who drew it¢

A. I don’t know who drew it. I

Q. Well, just look at the handwriting and see if m

know who drew it.
A. This is the one I was looking at ?
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|Q Yes, sir. ! .. -

A That is my brother’s signature.

Q Whose handwriting is the body of the paper ?

A. Trather think that it is his.

Q Don’t you know your brother’s handwriting?

A No, sir; not that I can say by the way this is
that it is his handwriting.
1Q. Where was that paper drawn?
mA. It was drawn in Mr. Renfrew’s office, I think.
1Q. Where is that ? f 10
mA At 125th street, Few York—Harlem.
1Q. Were you present when it was drawn ?
mA. No, sir.
1Q. When did you first see it or hear of it ?
T A Theard of it the same night or the next night
[after it was done; it was either the same night or the
next morning.

Q Who is this gentleman, Mr. Renfrew ?

A Heisin the real estate business.

Q Who is he—not what he is doing ; what relation 20
[toyou, if any, is he ?
TA. Oh, well, it is quite distant; he is related by mar-
lying a cousin.
1Q. Areyou and he quite intimate ?
I A Well, not as intimate as we might be.
I Q And you might be less intimate than you are, 1
[suppose; is not that so?

1 A Well, it is hard to explain that; we are on speak-

fig terns. vy y.

|Q. Who is Henry II. Jardyne ? 30
I A Oh, heis a son of mine.

1 Q He was a witness to that paper?

I A Yes, sir.

TA qi/10% *nndwriting is the red ink across it ?
L; , A don’t know. Allow me to look at it
I (Paper handed to witness).

L J Aftei, illspecting ~ carefully) It looks very much
[ .sons, but I am not positive of that.

40
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Cross-Examined by M. Parker :

Q. I believe I cross-examined you once before in the
Heald case, Mr. Jardine ?

A. Yes, sir.

Q. This little paper, Exhibit 1 for the defendants,
made by Freeland Jardine to Renfrew, isall he hadat
that time ?

A. That is all my brother had to show.

Q. Thatis all Mr. Renfrew had ?

A. 1 believe it is; yes, sir.

Q. He was then a pretty good friend of yours, wasnit
he ?

A. Well, I don’tknow that he was any more than hg
is now, Mr. Parker. As I have stated before, we might!
have been a great deal more intimate than we were. 1

Q. When you came to sell to the railroad company,
you knew from them that they had to get the title
now %

A. Yes, sir.

Q. Immediate title ?

A. Yes, sir, I understood that they had to get title. 1

Q. Of absolute seizer of the land* to get their dockj
rights ?

A. Yes, sir.
Q. And had to get it right away or else they would

lose their dock rights ?

A. Yes, sir.
Q. And you got $22,000 out of them because they

had to buy it right away ?
A. Yes, sir ; that states the amount.
Q. Although Mr. Heald had a claim against you on

this option you got $22,000 out of them for your mort
gage of only $4,000 and interest ?

A. Yes sir.
Q. How much did you pay to Mr. Renfrew for thil

precious document signed by him ?
Objected to.

A. If it is necessary to answer it, I will answer I
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The Court : I think the testimony ought to
goin ;you may answer the question.

A $750.

Q That was all ?

I A Yes, sir; that was all. It has taken you gentle-
nenaloDg time to get that, but that is all the money
that was paid in cash.

[ Q Wasn't it represented in these leases that he
asked $8,000 ? '

A He asked $16,000.

Q And as I understand it, you got this large amount
at of the Eailroad Company because they were in a
[hurry?

I A Yes, sir.
t Q That isall.

Qoss-Fxamined by Mr. Little :

Q Who was your attorney or solicitor in the matter
o the foreclosure, and in the suit of Mr. Heald against
you ?
I A Shaeffer & Durand.
I Q There was a bond of indemnity presented here.
Now in the matter of drawing of the papers and
in negotiating with the railroad, that was left by you
[with Mr. Shaeffer— was the matter of the nego-
T%iaf‘:)ing with the railroad left by you with Mr. Shaef-
e
I A les,sir; with Mr. Shaeffer.

I]_)Q'Direct by M’. Emery .

If ir* ~ar("ne’ You speak of a conversation with

Niii you had seen Mr. Klink before you
t istalk with Mr. Savage in Che treet, hadn’t

!yl v é in rrcyI str ] n

* Yes, sir; several times.
*lou had seen him several times before that ?
Yes, sir.

0. ~ ore that time, had vou told him that Mr.

had an option?
M Yds, sir.

20

40
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Q. How after you had the conversation in which ke
told you that his client was not going to take it ad
you could go ahead and sell it, did you afterwards!
tell Mr. Klink that Mr. Savage still held an option? 1

A. I don’t clearly remember.

Q. After you had made a sale to Mr. Renfrew, dd
you ever tell him that ?

Ho, sir, not softer I made the sale to Renfrew.
The sale to Renfrew was made by your brother?!
Yes, sir.

And was not communicated to you at once?
Well, it was either that night or the next moral
ing. I won’t be certain.

Q. But it was not on the 7th day of August, it maw
have been the 8th before you knew it ?

A. Yes, sir.

o ror

Further Cross :
Q. Were you present when Mr. Klink was examined

20 in this case of Heald against Jardine ?

30

40

A. Yes, sir.
Q. You heard his examination ?
A. Yes, sir.

Q. Did not he in your hearing swear expressly upol
the subject (interrupted)

By Mr. Emery : I object to that. That can

not be evidence against him, what anybody!

swore to in his hearing.
By Mr. Little : He did not deny it.
, 1
Q. I want to ask you whether you have not near«

- Mr. Klink swear— (interrupted)

Objected to.

Q. Whether or not he did not swear in your hearing
that you not only saw him on the 5th and 6th, but
him also on the 7tb, and told him in plain termst aj
Mr. Savage had an option, that if he would wait unuj
the expiratien of that time you would sell 11 m
property; and whether he did not himself goon
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L afterwards and say that the conversation was on
He%h?

Objected to.
Objection overruled.

I A You want me to answer this, whether it was on
the6th or 7th?

The Court : Read the question.

The stenographer read as follows :
I Q “Whether or not he did not swear in your hear-
Lit that you not only saw him on the 5th and 6th, but
»whim also on the 7th, and told him in plain terms
that Hr. Savage had an option, that if he would wait
util the expiration of that time you would sell him
tkeproperty; and whether he did not himself go on
thestand afterwards and say that the conversation was
athe 7th?” N

A Tt might be; I cannot say wdiether it was the
Tth or when it was that that conversation took place.

Q Are you willing to swear that your conversation
ddnot take place after the conversation with Mr.
[Savage? o

A Tdon't know that I am willing to say that, sir.

10

20

Freeland Jardine, sworn for Mr. Emery s
dierts.

Direct Examination by Mr. Emery : 30

Q You are a brother of the witness last on the
stand?

A Yes, sir.
Q And one of the persons interested in the mort-
gageon the property called the McCoy farm ?

A Yes, sir. m,

Q Rid you along with your brother meet Mr.
Savege in Rahway on Cherry street, in the early part

*

°i August, and have any conversation about the pur-

40
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chase of this farm which had been purchased by your I
brother under foreclosure ?

A. Yes, sir.

Q. Well, just state what it was.

A. We met him on the 5th of August on Cherry
street, and Mr. Savage told us his client was not good j
—had not any money for to buy the property and to
go on and do with the property what we liked.

Q. After that did you make an agreement for the
sale of the property ?

A. Yes, sir.

Q. I show you a paper here signed Freeland Jardine,
is that your signature ?

A. Yes, sir.
Q. The paper dated August 7th ?
A. Yes, sir.

Q. That is the agreement with Renfrew for the sile
of the property ?

A. Yes, sir.

Q. And that was made afterward, as you understand
it, Mr. Savage had given it up ?
That was made on the 7th of August.
After this conversation ?
Yes, sir.
Was it made in consequence of that conversation?

Yes, sir.
That agreement was afterwards released when

o o o>

you conveyed to the railroad company, wasntit. y
Mr. Renfrew ?

A. Yes, sir.

Q And this release is written on that paper ?

A. I don’t know whether that is his handwriting
or not, it looks like it.

Q. Just look at the signature there?

A. I don’t know whether he wrote that or not. *

Q. Your brother said that that is the onepr u
it wasn’t written in your presence ?

A. No, sir; I don’t remember that.

Q. There was no (interrupted)

A. I don’t remember his handwriting.
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Goss-Fxamined by Mr. Parker:

Q Look here, Mr. Jardine, you had no authority
fromyour brother to make that agreement, had you ?

A Yes,sir; 1 had as much right in that property as
he had. A

Q He gave you no authority to sell it ?

A Yes, sir; I had with his permission.

Q Afterwards you mean, but not before ?

A. Isold that property, sir, with his permission.

Q Well, we have been all over that, sir, I suppose. 1U

Re-Direct :

Q You spoke to your brother after you came home
about it ?

A Yes, sir; I told him of the transactions.

Q Did he approve of it ?

A Yes, sir.

M. Little does not cross-examine.

20

Asa Hull, sworn in behalf of Messrs. Canda &
Hoyen.
Direct Examination by Mr. Parker :

Q What is your age ?

A 6L- "

Q Where do you live ?

A T reside now in New York City. 30
Q Do you know Josiah Taylor?

A Yes, sir.

Q Do you know Mr. Charles E. Heald ?

A Yes, sir. - ' v

Q In August, 1890, you were in employment that
camed y°n to Mr. Heald’s office ?

A 1had desk room in Mr. Heald’s office.

Q What was your business, real estate broker ?

*Real estate broker, I had desk room in Mr.
heald's office ? 40
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Did you ever see Mr. Josiah Taylor there?
Yes, sir.
Where was his office?

> oo

His office was on the same floor, right two
rootns adjoining ours.
Q. Did you hear anything while you were there
about a place called the McCoy farm ?
A. Yes, sir.
Q. What did you hear of it?
10 A. I was in my office the latter part of August
seated at my desk m the year 1890, and Mr. Taylor
rushed in to see Mr. Heald and he said to Mr. Heald,
well, you have sold the McCoy farm.
Q. What date was this ?
A. The latter part of August. I don’t recollect the

date.
Q. What year ?
A. 1890.

Q. Now proceed?

20 A. Mr. Heald said yes, he had sold the meadow part
of it to the Reading Railroad Company, and that he
had got a lawsuit about it with Jardine because they
were not carrying out their contract. Taylor said, do
you think you will win the suit. Heald said, I think
there is no doubt about it. Mr. Heald said you aie
the greatest man to stick to anything that I ever saw
in my life. He said, if T had stuck with you, I might
have made a good thing out of it. Mr. Heald sa
Mr. Taylor, you didn’t want to put in a cent, and you

30 let it go. Taylor said he was sorry he hadn’t stucke to
it, he might have made some money out of it. » @
there was something said about Mr. Henninger s no
of $100. I think it was, and Taylor said that .
Heald ought to pay that note. Heald said he in
see why he should pay it, he paid him commission
$100. Taylor said you must have told Henninger y
paid me commissions. He said no. I never to
sir, he mav have heard me say so inyour Piesen
I never told him. There was some other conve

40 which I don’t recollect, and they left the office.
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Gross-Exa mined :

q Was this conversation in August, 1890 ?

A 1890, yes, sir; the latter part of August.

Q That was after Heald commenced his suit against
Jardine, wasn’t it | \

AT think it was, I am not certain after that, I
know it was the latter part of August the conversa-
tiontook place, they talked very loud over it, and my
desk was in a radius of six or eight feet of them,

j Q Have you ever talked with Mr. Heald over this
[metter since that time ?

A No, sir; not particularly.

Q Have you talked in general about it ?
I A No, sir.

Q Never told him what you would swear to here ?

A No, sir.

Q Have you ever been asked what you would swear
T tohere?

I A No,

I Q By anybody ?
I A No, sir.

[ Q Did you know when you came here what they
I expected to prove by you ?

A No, sir.

A You never knew what they expected to prove by
I you until you were asked questions on the witness
I gard?

A Tknew there was some dispute between Taylor
[ and Heald
I Q Do I understand you that you did not know un-
I tlyou were here put on the stand what they expected
I toprove by you ?

A No, sir. "' = m -m \' °nm

Q That 1s all.

I ReDrect by Mr. Parker.

I Q lou don’t mean to say that you didn’t speak to
I teeaboutit, you spoke to me about it yesterday ?

10 yes’ert’ay you did, ves, sir.
! y°u remember the bringjng) of the suit of

10

40
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Taylor against lieald in September, 1890, or theel
abouts ?

A. Yes, sir. Mr. Heald told me about it, that ke
had a suit.

Q. Did he then speak to you about remembering
this conversation ?

A. Well, he did, it was just a casual conversation,

yes, sir.
10

Charles E. Heald recalled in his own behalf.

Direct Examination by Mr. Parker.

Q. Mr. Heald at the time when these deeds seem toi
have been made in April, 1892, in which conveyances|
were made to Canda and the Port Reading Railroad
Company and in which it appears other deeds were
executed by Gordon Chambers, did you have anything

20 to do with the Jardines, directly or indirectly at that
iime ?

A. Nothing whatever.

Q. Personally or by attorney in any way |\

A. No way whatever. I was very antagonistic tol
them and always have been.

Q. At the time of the execution of those deeds you
appeared by your counsel to have given a consent tol

the discontinuance of your suit ?

A. Yes, sir. , ]
30 Q. At whose request was that given as youun e j
stood it ? t

A. T understood it from the railroad peope> j
they were perfectly willing to carry out their con

with me. .
Q. Did you understand who held the ti%e

the land you had bought from the Jardines.

Q. You understood the railroad company hd

bought from the Jardines or agreed to? |
40 a: Yes sir, or made some arrangement with W j
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irhereby they would discontinue or something of that
nafure. .

| Q They were ready to carry out everything you
hedagreed to do with your various purchasers and
they wanted a discontinuance of the suit so as to make
title complete in them ?

A Yes, sir. .o o, e .

Q And you were willing to do that for them ?

A Yes, sir, I had no objection, they did everything
they could. _ YO

Q You got no consideration except the original con-
sideration of your sales ?

A No, sir.

Q Nothing from the Jardines ?
I A No. sir.

Q Nothing from the railroad company ?
! A Nothing at all.
! Q Except just carrying out the original contract
youmade with Hoyen & Byer ?

A Yes, sir, the original sum mentioned in this con- 20
tratis all I received from anybody.

Q Subject to a deduction of the mortgage ?

A Yes, sir.

Q And thus you were out in the transaction ?

A T suppose so.

Q That is all.

By Me. Parker : I rest.

By Mr. Emery : I don’t know whether I
offered yesterday a bill filed by Taylor in 1890,
Jane B. Taylor and Josiah B. Taylor, bill filed »
Sept. 23, 1890, marked Exhibit JSo. 21.

The Court : Do you offer anything but the
bill ?

By Mr. Emery : 1 merely desire to show the
existence of a suit. I have no objection to any-
thing else going on.

I would like to put these checks that were of-
fered and the agreements. I suppose they will

be marked. I believe all the records are in, but
I am not certain. . ~0
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I want also to put in evidence the record
showing the status of the title of the Blanchard
farm. I have copies of the records from the
Pennsylvania courts. 1 think they are referred
to in the answer.

I offer first an assignment of a bond and
mortgage, Leon Blanchard to Charles W. Mey-
ers, dated July 10, 1889, marked Exhibit 22

Next an assignment of the same mortgage
from Charles W. Meyer to Juan F. Portuoneo,
December 16, 1880, marked Exhibit No. 23 ad
the assignment from him to Mary R. H. Meyer,
dated January 18,1890, marked Exhibit No. 24;
then the deed of Josiah Henninger to lizie
Henninger, dated February 28, 1890, marked
Exhibit No. 24 ; then the proceedings in fore-
closure of the mortgage with exemplified copy
of the record of the proceedings and of the sle
on the 6th of December, 1890, marked Exhibit
No. 26.

Me. Emeey Bests.

Josiah. Taylor, recalled for further Direct Ex-

amination

By Me. Little :
Q. Did Mr. Heald ever say to you at any time that
he would pay you commissions for the exchangeo

that property ?

reroror

No, sir.

Did you ever ask him to do so?

No, sir.

Did Mr. Henninger pay them ?

He agreed to pay them.

Look at this paper and tell what it is. 1
It is a note that Mr. Henninger gave me o j

commissions.

Offered in evidence.



Q Did you hear Mr. Hall’s testimony ?

A. Yes, sir. ! ! A

Q Did you ever say to Mr. Heald, in the presence
of M. Hall or otherwise, that you thought he ought to
pay you $100 commissions ?

A No, sir.

By Mr. Parker : I asked Mr. Taylor upon
this very point and therefore I object to this

testimony.

Q Now, look at this paper, which is a letter from
M. Henninger to you, dated November 23, 1889?

By Mr. Emery : I don’t see how any letter
from Mr. Henninger to him is admissible at this
branch of this case.

Q You see that paper, do you ?
A. Yes, sir.
Q That is all.

Not Cross-Examined.

William R. Henninger, re-called for further
examination by Mr. Little:

Q Will you look at this paper ?

A Yes, sir, that is my handwriting.

Q You said that to Mr. Taylor ?

A Yes, sir. g(

By Mr. Little : That paper contains an en-
dorsement ; it has already been offered.

I now offer the letter in evidence.

By Mr. Emery : We object to that.

By Mr. Parker : T do not object to it.

Paper withdrawn for the present.

Q Mr. Heald said you were down on November
&, at the closing up of the contract, and that you
Are in his office (interrupted)— 40
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The Court : (Referring to paper first above
offered.) Do I understand this endorsement is
in evidence in this case?

By Mr. Little : Yes, sir, it was offered ad
marked Exhibit 10.

Q. Were you present at any time with Mr. Taylor
and Mr. Heald at any place ?
A. Yes, sir.
10 Q- Well, hold on a moment; when did Mr. Heald
say in your hearing that he would pay Taylor’s com

missions—

By Mr. Parker : One minute, before that
question is answered. Are you through with
the question ?

By Mr. Little : No.

Just read it, Stenographer.

The Stenographer read the question as fol-lows:

20 “When did Mr. Heald say in your hearing that he

would pay Taylor’s commissions ?”

By Mr.Parker : I object to that question
sir.

The Court : I think Mr. Heald spoke upm
that subject, Mr. Parker.

By Mr.Parker : Yes, sir, and I asked M.
Henninger about it on cross-examination at the
last hearing. 1 asked him all about it.

By Mr. Emery : It is also objectionable as to

30 the form of it. That is not the way it was said.

Q. Were you present on November 16th or at any
other time when Mr. Heald said to Mr. Taylorin your
presence that he was willing to wait for
sions until the notes were paid that you propose
give if he accepted your offer*?

A. No, sir. .
Q. Did you ever hear during the negotiationsot

understanding by which Mr. Taylor was to receive

40 commissions from him?
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A. No, sir.

By Mr. Little : Now, I offer that letter of
November 23 in evidence for the purpose of
showing what he' wrote in that letter.

By Mr. Emery : He had no right to make
declarations in his own favor.

Q You say no such conversation ever took place.
Dd you ever, before accepting your deed, have any
notice from Mr. Meyer or anybody else except what
yougot from Heald in reference to the mortgage on
the property in Pennsylvania ?

A. No, sir.

By Mr. Emery : I object to that; it has all
been gone into.

| Q Did you draw any contract between yourself
and Mr. Heald as attorney ?

A. No, sir.

B Me. Emery : As attorney ?

Q As agent ?

A. No, sir.

Q Or any contract ?

A No contract at all.

Q I am going to refer to page 13, Mr. Emery, Mr.
Henninger says (interrupted). -

By Mr. Emery : Where is that contract ?
By Mr.Parker : It is Exhibit 1.
(Witness produces it.)

Q Mr. Heald says that “ Henninger, as I said, wrote
Ithiscontract and when he came to put in the clause
Ia*°ut the mortgage on Mr. Blanchard’s property, he
Iwarted to know how to put that the mortgage as
Irecorded was one amount and the real amount was
Taftler. I asked him if he hadn’t looked that matter
IJR he had had Mr. Meyer’s address, the person that

eld the mortgage ; he told me he had.

@& ‘Mr. Henninger told you so ?”

* Yes, sir.” He said he had either written to
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Mr. Meyer or had seen him ; he also said he had d-
tained an attorney to examine the records, and ke
didn’t quite understand why they should be willinto
reduce the mortgage from the face of it to $3,000.”

Q. Did you ever have any such conversation with
him ?

A. No, sir ; neither any communication with Mey-
ers.

Q. Did you have any communication with Meyers
prior to the making of the contract ?

A. Oh, no, sir ; no, sir.

Q. And you didn’t write any contract ?

A. No, sir; I didn’t write any contract.

Q. Did Mr. Heald show you the contract at that
time or at any time between Mr. Blanchard and Mary
Pratt ?

A. No, sir.

Q. Did he say to you in reference to looking at the
clause about the mortgage, “ 1 said just put itin
$3,000, at 5 per cent., we all understand it and he
understood it ” ?

A. What is that ?

Q. Did he say to you “ just put in $3,000 at 5 per
cent., we all understand it and he understood it” ?

A. You ask me whether he said that?

Q. He has testified that he said, “ I said just put in
$3,000 at 5 per cent., we all understand it and he
understood it, too.” Did he tell you to just putit in
at $3,000 ?

A. No, sir.

By Mr. Little : I won’t be sure whether all
of my exhibits are in. I would like to have an

opportunity to put them in.

Cross-Examined by Mr. Parker

Q. Referring to this agreement produced here as
Exhibit 1 on your behalf, that is your signature?

A. Yes, sir ; that is my signature.

Q. Thai is Heald’s signature ?

A. Yes, sir.
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I Q That is Heald’s signature there as a witness ?
I A I presume so, yes, sir ; the body of the paper is
inthe same handwriting ?
m Q Is Taylor's or whose ?
I a.Ididn’t see that signature put down.
I Q You say this is your handwriting ?
I A This part of it (indicating).
I Q How about this interlineation for the sum of
15,000 ?
T A That is my handwriting, sir. 10
Q You stuck that in that paper yourself ?
A Yes, sir ; that is my handwriting, sir.
I Q But the body of the paper, whose is that ?
A Ttake that for Mr. Taylor’s handwriting.
1Q Sodol.
A Ttisnot my handwriting.
I Q But the interlineation is yours, for the sum of
»5,000 ?
I A Yes, sir.
By the Court : Now, gentlemen, see that
your papers are marked as far as you can.

Re-Dikect :

I Q When was that interlineation made by you ?

I A That I don’t know.

I Q Was it made at the time the contract was signed
lorves it made after the contract was signed or be-
fore 1

I A That I don’t know. < 8u

By Mr. Emery : We don’t suppose he chang-
ed it after the contract was signed.

It was understood that in case any papers
used as exhibits in this case had not been
marked, they could be marked hereafter.

Rest Al1.

I Adjourned for argument until

40
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IN CHANCERY OF NEW JEKSEY.

Between—

William R. Henninger,
Complt.,

AND

Charles E. Heald,
Deft.

Mr. Theodore Little for the Complainant.
Mr. R. Wayne Parker for the Defendant.

Transcript of shorthand notes in the above-state!
cause, taken before his Honor, John T. Bird, V. C, &
the State House in Trenton, New dJersey, on Novery
ber 13th, 1894.

Edward S. Savage, a witness called by MJ
Parker on the part of the defendant, being duly sworry

testifies as follows :

Direct-Examination by Mr. Parker :

Q.-Mr. Savage, you have already been sworn intlis
case, and I believe it appears that you negotiated dil
ferent sales that were made of this property ?

A. Yes, sir.

Q* Will you kindly state the circumstances and ury
der what agreement you made the first sale of th|
property ? dJ

A. Well, now I will, with permission, give the his-
tory of the case as I understand it from the beginning

By the Court : Of course we do not want to naJ®
the record too extensive in this case; ago ral®
facts in connection with that really appear int isca ’|

exclusive of the Jardine case, really appears here
By Mr. Parker : We will confine ourselvesto m

40 money matters.
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mBythe Court ; I think beyond that it is not worth
Lie to go—beyond the money matters.
mBy ME. Parker : I shall confine myself to that.

q Under what agreement or circumstances did you
bake these sales, sir ?
mA Mr. Heald came to me and told me that the
property was under foreclosure, and asked me to see
whether the Jardines would accept principal and inter-
et and allow the principal to remain. I found that
theywould not ; I told him that; he was unable to
[aise the amount due upon the mortgage.

(Objected to.)

I A But that he wanted more time, and wanted me
loassit him to raise the money. 1 attended the sher-
iffssale; Mr. Heald at that time was absent, away in
Connecticut, sick, undergoing an operation. And I at-
tended the sheriff’s sale and got what I supposed was an
adjornmrent of the sale. ,Mr. Heald had agreed with
nethatif I could sell this property and so to save a fore-
dosre, that he would give me for my services one-half
Interest of whatever might be realized over and above
theamount due on the mortgages ; or if I would raise
e nmoney to pay off these mortgages, he would deed
lireahalf interest in the property. I obtained an ad-
journment of the sheriff’s sale, and a short time after
*hat got, in connection with a man named Byers who
mifered to buy one of the tracts, known as the salt
mreadow tract, for which he agreed to pay $5,000, and
4 nedea contract with him for Mr. Heald for $5,000.
Q $5,400 you mean ?
s~ $5400 to sell him that part of the property,
phen we came to deliver the deed I notified the Jar-
ees that Mr. Heald would be willing to redeem, and
refused to give a deed of the property. I then*
[P ~r' Heald, and advised Mr. Heald that the Jar-
Jj’@Bwere tagally responsible for a reconveyance of
property, and he thought that I had been remiss,

%o
I be said, in not getting that agreement in writing ;
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as I was to benefit from it, I ought to pay the expase
of any litigation in which he might engage.

By Me. Little : My objection covers all ths I
object to the evidence as illegal in itself.

A. I had about that time negotiated with the Candj
people for the purchase of the upland, they having ju
about that time come down into that community ad
bought a large amount of property for $10,000. §
paid the expense, I furnished the money and tendered
the Jardines their money, some $5,800 or $9001
nearly $6,000, which they refused to accept. I then
employed Mr. Parker to try this case and I paid hmI

By Me. Pacekee : Try the Jardine case?

A. And I paid him out of what was to be my dad
of the property, I think about $900. 1 finally settled
with the Railroad Company and the Railroad Conpany
in the meantime had bought from the Jardines ths
whole property, and when we brought the Jardine st
they agreed to deed back, or they agreed that the!
would convey this property, the uplands, if we pay the
amount due on that mortgage under the arrangement
That amount was paid to the Railroad Company.

Q. $6,339.80 you mean was paid or deducted frod
the Railroad Company’s account ?

A. It was paid ; you can call it deducted. Andthj
Canda people they put in my hands $15,400, froi
which take $6,339.80, leaves a balance in my hands far
division of $9,060.'20, from which I was entitled tj
receive one-half. I paid Mr. Heald one-half o M|
amount in two checks, dated 28th day of Apr , 1
one for $4,000, the other for $530.10; I will p °1
the checks.

Bythe Couet : As shown by thesetwo checiH
one marked Exhibit C. 1 for complainant anj
the second Exhibit C. 2 for complainant

By Me. Packee : As the factsint e a
case are not in this case, if the reco p*
in is sufficient, I will not go over that. J

By the Couet : I suppose that would

less.
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Parger . I want to get in the fact
before the Court that the Jardine case
ut through by Mr. Heald, and I will
wocord in the Jardine case and refer to

orr : I see no objection to that at
othing occurs to me that can make it
Parker: 1 do it now, because if it is
refused I want to ask Mr. Savage
tions. I will, therefore, offer to refer
ord for the purpose of showing the
f Mr. Heald’s position in that case.
ovrr : That will appear.

t you agreed to pay me my fees out
, out of your share ?

rour arrangement, or did you think
s discussed, I think, in your presence
ice of Mr. Heald, and I think it was
) 1t
ircumstances ¢
:ircumstances.
: out of your share ?
out of my share.
[leald ever receive any other sums than
1 have named from the proceeds of 3¢
s property ?
[ got the money and I paid Mr. Heald
s and no other money, $4,530.10.
» made up in the way you have stated ?
| the expenses of the suit brought by
against Heald ?

othing to do with that ?
thing to do with that.
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Q. Who paid the expenses of the suit h(lghtby
Henmnger, which was dismissed ?

A. Mr. Heald.

Q. You had nothing to do with that ?

A. Nothing to do with that. I would like to savin
explanation, if it is not proper it can be stricken out,
that before these sales were made I went with M.
Heald on this property, and while I claim to be familiar
with the property in Woodbridge Township, having
bought as much, I think, as anybody else in the last
five years in the Township, and am a large property
owner there, 1 advised Mr. -Heald that this property
was not worth any more than the mortgage, and would
not have sold for any more if it had not been for two
circumstances ; one was the coming of the Philadelphia
and Port Reading Railroad Company just at that time
and the second was the coming of the Canda Company,
who built their works; I was fortunate in being able
to make these two sales at the time, and there has been
no time since, or any time before in fifty years when
the property would have sold for the half of $15,400.

Q. Then that agreement made at the time, that you
would furnish the amount of the mortgage and take
half, you considered to be a fair agreement, because the
property was worth very little more*at that time ?

A. T did.

Q. And at that time you didn’t expect to get so
much for the property ?

A. No, sir.

By Me. Little : When was that agreement
made between you and Mr. Heald that you
have spoken of ?

A. It was made before Mr. Heald went away to
have his operation performed, and I should think 30 or

60 days prior to the sale of the properties ; from 30to J
90 days prior to the sheriff’s sale, while the property j
was under foreclosure and before the sheriffs sae. j

I can’t fix the date closer than that.



247

Charles E. Heald, the defendant, being duly
swam, testifies as follows :

Direct-Examination by Me. Paekek.

Q Mr. Heald, you have been already sworn in this
case?

A Yes, sir.

Q How much rents did you ever receive from this
property before the sale ?

A Rents ?

Q Yes, sir.

A I never received any.

Q Did you have any expenses ? How much pay-
nments did you make in reference to that property after
itspurchase ?

A Do you mean the entire amount involved ?

Q No; I mean before the sales were made ?

A T paid out some $60 for the sale. Do you mean
befare the Sheriff’s sale ?

Q Before Mr. Savage came in charge and sold to
Basand Canda. What in did you pay $60 ?

A In paying expenses and looking up the property.
Wat down there several times; employed a man to
try and procure a mortgage loan of sufficient amount
toreplace that that was on it at that time.

Q After that time did you have any expenses con-
rected with the property ?

A Yes, sir.

Q What were they ?

A There was a bill of Cortlandt and Wayne Parker
d their charges in the first suit of Mr. Henninger,
adalso in the suit of Josiah Taylor against me in-
volving the propertv.

Q (Paper shown witness.) Is this an account of
ve bill in the Taylor suit?

* That is the account of the bill in the Taylor suit
in the first suit with Henninger.

* Upto what date ?
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A. It is up to about the first day of September
1891.

Q. Or 1892?

A: It is up to the dismissal of the first Henninger
suit, April 15, 1892.
The total I see is $1,058.50?
Yes, sir.
Did you pay all that money ?
Mr. Parker kindly gave me a small discount.
How much ?
I think about twenty per cent.; I do notrenmem

Forore

ber just now.
Q. My impression is that I received $800 ?
A. Yes, sir; I think you received $800.

The statement is marked Exhibit C 3 for com
plainant, November 13, 1894.

Q. I produce a paper dated November 131892
Pay to order of R. W. Parker $1,000, indorsed by

me ?
A. Yes, sir; that was a retainer in the new suit!
brought by Henninger about or shortly before thatl

time.

Offered in evidence.

Q. Did you make any other payments ?

A. Yes, sir.

Q. In reference to the propesty ? I
A.

I expended about $95 for witness fees, going to |
Stroudsburg, getting some exemplified copies of trans
fers by Mr. Henninger.

Q. In which suits were these $95 expended?

A. In the first Henninger suit and in the secon

Henninger, in both.
Q. It wasn’t in the Jardine suit or the Tay or su

A. No, sir. .
Q. How much was in the first Henninger su

how much in the second ? tu wof
A. I have no means of getting at thatas 110
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I Q Did you have any other expenses connected with
theproperty that you remember now ?

I A Yes; I had other expenses, I can’t tell just how
muh; I presume $150 would cover it. I made several
Irips down from Connecticut to attend the trials in
itheecases, &c.

I Q The Jardine record will show how many times
you were there % -

I A Yes, sir.

1Q. How much did you receive from this property ?
T A You mean net ?

1Q. »Vhat actually came to your hands, how much
imrey did you actually get ?

T A Tgot $4,530.10.

1 Q Did you ever get any more than that ?

I A No, sir.

I Q You have heard Mr. Savage’s testimony ?

I A Yes, sir.

I Q As to how the amount came to be that figure ?

I A Yes, sir.

1Q. Isthat testimony correct ? I do not want to de-
jlay going over that.

I A Thatis correct so far as I know, I believe.

1Q. Is there any correction that you would like to
feake to it or any addition that you would make to it ?
I A Tdo not know that there is, unless-------

I Q At the time of this agreement, was there such an
Kreement as he stated to divide the net proceeds after
PeB)'ment of the mortgage, between you ?

I A

I Q When was that agreement made ?

I It was made within a few days after the 14th of
| 8 ; within ten days at the outside.

I Q In what condition was the property then ?

V - twasin as bad condition as property could be.

By the Court : I do not see that that could
possibly help any.

ertyVA' AA{KER * What was the value of the prop-
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A. It wasn’t worth anything over the mortgage;l|
could not get anything further above the mortgage!
and I could not get a mortgage for over $3,000.

Q. Was it, in your opinion a fair agreement at that
time ?

A. T considered it so by all means ; I was very glad
to make it.

By the Court : Was Mr. Savage your atomey!
and counsel at that time ?

A. Yes, sir.

By Me. Parker : You considered the amount thet
you agreed to pay him a fair compensation for the serl
vices he rendered ?

A. Yes, sir.

Q. Did he at any time know anything about any
claim of Taylor’s on the property, or was there anj
claim then ?

A. No, sir.

Q. Was there any claim then made by Henningerl

A. No, sir.

By Mr. Parker : 1 here offer likewise to refer!
to the record and decree of dismissal of the
Jane E. Taylor suit in the same way as I dd
of the Jardine suit, and 1 believe Mr. Little can

cross-examine.

Cross-Examination by Mr. Little :

Q. Mr. Heald, you were examined Inthis case, werl
you not, before the hearing before the Vice-Chanj
cellor ?

A. Yes, sir.

Q. In answer to a question put to you on that eij
amination, the question put is this, “ You paid notj
ing for that $10,000 to the Port Reading Kalwadl
Company or to Chambers?” Your answer was
“ Some $349 ; I think it was deducted from that sum 1
(Question) “ From the $10,000?” (Answer)
sir ; and that was paid over, that is, the money
received less that.” Did you testify to that?

A. I presume that was my testimony; yes*sr>
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By M. Parker : There was-a settlement made
mApril, 1892, between you and the Railroad Com-
Lv, was there not? > n
mA. Through Mr. Savage I suppose there was ; 1
[ever had a settlement.
Q What was the condition of your health at that
M
[a. It was in a very precarious condition.
IQ Where were you at that time ?
A Twasin Connecticut all the time.
IQ Mr. Savage attended there when you got these
ichecks did he not ? - L A A
I A Yes, sir; Mr. Savage came to Bridgeport and
lese e these checks.

By Mr. Parker : If your Honor please, I
suppose if counsel desire it I ought to get and
examine the statement with the Railroad Com-
pany which I think Mr. Emery has. I have
not the paper. If it is necessarv to carry out
Mr, Savage’s statement about the settlement
between him and Mr. Heald, to show that
statement, it can be brought.

By the Court : I suppose you might submit
it to Mr. Little.

By Mr.Parker : I do not think it necessary
unless your Honor thinks at necessary to cor-
roborate Mr. Savage’s testimony. That is the
way it was done, the money was received
through Mr. Savage.

By the Court : I do not see the necessity of
it at present.

By Mr. Parker : I do not either, sir.
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COMPLAINANTS EXHIBITS.
No. 1.

( Agreemet made and entered into the 16th day of
November 1889 between William R. Hennenger of
ijAllentown Pa and Charles E. Heald agt of Abra-
hemB Dupuy of Brooklyn N Y

I Witnessett that for and in Consideration of the sum
[dfore dollar each to the other paid the receip whereof
18 hereby acknoledged the Parties of this agreement
pomice and agree as follows the said Hennenger
agress to deliver a full Covenat Warrentee deed of the
MeGoy farm situated in Woodbridge Township County
o Middlsex and State of New Jersey now owned by
lira to Abraham B. Dupuy or his assigns free of all
pncumburence except a mortgage for the sum of Five
iThosard dollars now on said pemises with intest
pdtaxes Due thereon, and to pay the sum of Four
pundrid and Twenty-five dollars in the following
baners Three Hundred Dollars in fifteen days and One
[Hundrd dollars in six months.

I And the said Heald agt. for Dupuy agrees to de-
Liver afull Covent Warrentee deed of the Blanchard
»lace situated in Middle Smithfield Township County
P Monroe and State of Pensylvania and now owned
P & Dupuy to said Hennenger or his assigns free
P dl encumbwon ecept a mortgag of Three Thou-
P&d dollars taxes interest from Noverb 1st 1889 at
K- Said Deeds to be delivered on the second day of
~Decenber 1889 at the office of J. Taylor 176 Broadry

I Witness W. R. Henninger
F Taylor to both Charles E. Heald Agt
for A. B. Dupuy

T Endorsed
“thsif T*ree Hundred Dollars within mentioned is
IHeald11/16 89+~ n°%e n Henniger to C. E.

C. E. Heald Agt
for A. B. Dupy

Q ~ Oltitted in marking exhibits.
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No. 3.

Adams Express Company Envelope marked asCoi
taining $66—forwarded from Allentown Pa. Dec. 14
1889 from Wm. R. Henninger for J. Taylor 16
Broadway New York. Sealed with the Companys
seal.

10
No. 4.

Assignment by Stephen H. Little and John L Tay
lor to Wm. R. Henninger of all interest in MCoy
farm and proceeds thereof, dated April 14th 18%2

No. 5.
20

Telegram dated Nov. 15th 1889 at Allentown, Bx
to J. W. Taylor 176 Broadway N. Y.; as follows:
Will be at your office ten tomorrow relation td

trade.
!«, - W. R. Henninger

No. 6.

30
Deed dated Dec. 19, 1889, from Abraham B. Dnpul

to William R. Henninger, conveying to him t6
Blanchard place for a consideration of “ one oh«

i

and Exchange of property:” and containing thefo owl

ing recital, “ and the above described premises
hereby conveyed free and clear of all encumberancflj
except the taxes for the year 1889 and a certain morl
gage on which there is to be paid a sum not to eXC

Three Thousand ($3000) dollars and interest at ve p«
40 cent, from November 1st, 1889.”



No. 7.

m Telegram dated Allentown, Pa., Nov. 14, 1889, and
Iddressed to J. W. Taylor, 176 B’way, N. t. ; as fol-
lows:
I Wi allow four twenty-five provided party accepts
notgage six months six per cent, and exchange papers
iSeturdhy.

W. R. Henninger.
I Across the face of this telegram is written in pencil, 10
['Ireplied to this by letter. Heald .”’

No. E. 7.

I Catified Copy of deed from Abraham B. Dupuy to
s(ades E. Heald dated June 14, 1890, acknowledged
wlue 16 1890. Recorded in Middlesex Co. Clerk’s
mificin Book 235 of Deeds, Page 145, Aug. 28, 1890, 20
wCoveying the McCoy farm “ for and in consideration
o Valuable Considerations and the sum of one dollar.”

No. 8.

I Telegram dated at Allentown, Pa., Nov. 11th, 1889,
addressed to J. W. Taylor, 176 B;way, N. Y.

I Amagreed to pay three hundred make trade on that
ks Wire results. A

W. R. Henninger.

No. 9.
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as you see. Now you better Wire Henninger likg
the
$300 will not do ; think I can make trade for $401
if you Come Wednesday, Answer. ft
We will get him to take the Taxes on the Banchard]
Place ($28) and trade this way. Jardine will nc*
W ait a day on foreclosure. Y Yours,

C. E. Heald.

No. E. 9.

Certified Copy of deed from Thomas Jardine to The
Port Reading Railroad Company dated April 30,189Lf
Acknowledged same day, recorded May 141891,
Book 241, p. 86 in Middlesex Co’y Clerk's office!
Conveys that portion of McCoy farm known asthd
Salt Meadow tract containing 18 acres more or
Consideration $12000.

No. 10.

Alle nt ow n, Pa., Nov. 23,18
J. W. Taylo r, Esq.

Dear Sir :—Enclosed find check $300.00 fromo]
of our Wealthiest Citizens so Mr. Heald re
not hesitate to accept. Your Commission I *1
straighten next week. Will also forward mote 1
balance to Mr. Heald $100.00 this P. M. as1 hawe |
blank here and want to catch mail.

Respt’y yours,
W. R. Henning®

[Endorsed in pencil:] _ . m
Better write to Henninger that check is iece m
but as it is on Allentown Bank, will have to 1

money is rec’d before passing deeds, noteJ ¢ ji
say I have notified Shafer & Durand to ho 1P 1
as Henninger is concerned as title isabou 0 . 1
hands, &c. 1have put the check in bank forco » J
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No. E. 10.

m Certified Copy of deed Thomas Jardine to Gordon
[chanbers dated April 30,1891, acknowledged May 11,
o], Recorded May 14, 1891, in Book 241, p. 88, in
Mddlesex Co’y Clerk’s office. Conveys upland of Mc-
Qyfarm for consideration of $10,000.

10
No. 11.

Letter dated Allentown, Pa., Nov. 8, 1889, written
[i"W R. Henninger and addressed to J. W. Taylor,
dating to the proposed trade, suggesting some further
(negotiations. Letter consists of two sheets.

At the top of the first sheet is written in pencil:

“Topened this letter as I have to go away. You
[‘better write him it is impossible to do any better

you wrote him, &c. O. E. Heald.” 2

No. E. 11.

IN CHANCERY OF NEW JERSEY.

"Biven
Charles E Heald

’

Complt, 30

AND j- On Bill, «fee
[BdVPSJardine, Breeland dJardine
andMargaret E. Jard ine,

Defendants.

I Netice of Us pendens filed August 15, 1890, states

a“ eobject of the suit is to compel conveyance to

complainant by defendants of McCoy farm. The pro-
in this action were also offered. Aff
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No. E. 11&.

m CHANCERY OF NEW JERSEY.

States that object of suit is to obtain a decree tosdl
aside sheriff’s sale, on foreclosure, made to Thoms)
Jardine of McCoy farm, and compel conveyance thereof
to complainant. The proceedings in this action wad
also offered.

20

No. 12.

Draft of a letter as follows :
New Yoke, Dec. 3,°89.1

W. R. Henn ing er , Esq.
Dear Sir Your telegram of to-day received. Mi
Heald is now here in my office ready with the deed o
30 the Blanchard Place to pass the papers according to
the contract. He has also been to the Bank to-daj
where he deposited the check and finds the money haj
not yet been received and the cashier tells him it nay
not come for three or four days yet, as some of thj
country Banks do not clear but once a week, Youcaj
call at your Bank and find out for yourself when nj
money is likely to reach N. Y. I showed Mr. ea”
your deed and he objects to taking it for the fe&wj
that it is not drawn in accordance with the con ra”

40 If you will look at your copy of the contract you
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Ldthat you agree to convey the farm  free from all
incumbrances except a mortgage for the sum of five
thousand dollars now on said premises with interest
Id taxes due thereon.” Nothing is said about Mr.
Dupuy agreeing to assume and pay this mortgage and
Ihich Mr. Heald in his behalf absolutely declines to
m sothat there is no other way for you than to make
atanew deed precisely in accordance with the con-
tact. Mr. Heald also finds that the farm is under a
lease which runs to April 1, 90, and that rent at the
feteof $200 per year has beenpaid up to that time. I
Tcan get him to waive the matter of possession
Ithough under the contract which says nothing about
ihe farm being subject to a lease you could be com-
lelled to give possession but he demands that you pay
per the rent for the unexpired term of the lease which
louhave received and which amounts as he figures it
0$66.67, and this amount you will have to send in
;with your new deed. As soon as received we can
[deethe whole matter at once. I am sorry there has
:nsuch delay, but as you can plainly it has not

‘mthe fault of anyone here. I enclose the deed you
Bt ! .- -H i

No. £. 12.
IN CHANCERY OF NEW JERSEY.

Btveen

William R. Henninger,

s On Bill, &c.
Compi., Notict(eJZ of f'lhg
pendens, file
AND April 1,1891.

Charles E. Heal d,
Defendt.

States that the object of the bill is to set aside a
Ip'eyance of the McCoy farm made by complainant
pbraham Dupuy because procured by fraud. The
Jioceedings in this action were also offered.

10
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cure the sum of $3,600, with interest at six per cer,
covers the Blanchard place. Said mortgage wl
acknowledged Dec. 22, 1888, and recorded Januarf
15, 1889, in Book 11, p. 60, of Mortgages, in Recordeij

office, Monroe Co., Pa.
10

No. 14.
New Yoek, Dec. 21’8

of the present year, one William R. Henningercol
veyed to one Abraham B. Dupuy the equity of it
demption in a certain piece of real estate known astl
20 “McCoy Farm”, situated in Woodbridge Township!
Middlesex County, New Jersey ; and whereas, onedj
B. Taylor agrees to use every effort and to advanf
one-half of all expenses deemed necessary to effec

the proceeds of said sale of said equity of redemptioi

- Charles E. Hedd
30

No. E. 14.

Jersey, did convey to the Port Reading rvaiuua” jnj
pany certain lands and real estate, being acer, *
40 or parcel of Salt Meadow situate m
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loodbridge, in the County of Middlesex and State of
jewlJersey, in said deed particularly described.
jAnd whereas, by a certain other deed of conveyance,
led the thirtieth day of April, 1891, said Thomas
Wine did convey to.one Gordon Chambers, of the
dy of Philadelphia, a certain other parcel of land,
ifaete in said Township of Woodbridge, in said
iioty and State, in said last-mentioned deed particu-
fly described, and whereas the said Gordon Cham-
Jdsisthe trustee for said Port Reading Railroad Com-
joyaud holds the said last-mentioned lands in trust
rrsaid Port Reading Railroad Company, the said
Irt Reading Bailroad Company being the beneficial
per thereof.
And whereas, a certain suit is now pending in the
of Chancery of the State of New Jersey,
lereinone Charles E. Heald is complainant, and the
»Thomas Jardine, Freeland Jardine and Margaret
lardine are defendants, brought by the said Heald
redeem said lands and premises from the lien and
pmbrance of a certain mortgage given thereon to
I Thomas Jardine, Freeland Jardine and Margaret
[Jardine by one Anson B. Moore, dated August
JA D. 1886.
whereas, the said The Port Reading Railroad
iipany, in consideration of the said above recited
jveyance hath agreed to indemnify and save harm-
the said Thomas Jardine, Freeland Jardine and
Raret E. Jardine against and from said suit and
r an® against all other suits, either in law or in
arising out of said suit and relating to the said
“eyances now pending in said Court, and against
fromall other litigations with said Heald and all
f person or persons whomsoever in relation to said
f arfor damages and costs incurred, or that here-
L IBburred by reason of said suit.
[W, therefore, this writing witnesseth that the
r 6Port Reading Railroad Company “ in consid-
1°f the said conveyances and of the sum of one
it in Hand paid, the receipt whereof is hereby.

10
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acknowledged, doth hereby covenant and agree to and
with the said Thomas Jardine, Freeland dJardineand
Margaret E. Jardine that the conveyances are nade
subject to the result and final determination of the
litigation in the said suit of said Heald against sad
Jardines..

And it doth further covenant and agree to and with
the said Thomas Jardine, Freeland Jardine and Mar-
garet E. Jardine that it will keep and bear harmless
and indemnify them, the said Thomas dJar
dine, Freeland dJardine and Margaret E. Jar
dine, and each of them, their and each of
their estate of and from and against said suit and
all decrees therein, and of and from and against any
and all other suit and suits in law or in equity now
pending or which may hereafter be brought against
them, or either of them, by whomsoever instituted for
or by reason of or arising out of any alleged right of
said Heald or the right of any one claiming under him
in any way or claiming his alleged rights or any ground
to redeem the said mortgaged premises so conveyed as
aforesaid, or any part thereof and of and from and
against all decrees or judgments against the said
Thomas Jardine, Freeland Jardine and Margaret E
Jardine or either of them in such suits or any of them
and against all costs, damages and expenses incurred
therein.

And the said The Port Reading Railroad Company
doth further covenant and agree to and with the said
Thomas Jardine, Freeland Jardine and Margaret E
Jardine to execute such decree as the Court may make
in said suit in the place and stead of th$ said Thomas
Jardine, Freeland Jardine and Margaret E. Jardine,
or any or either of them if any decree against them or
any or either shall be made, and to make, execute an
deliver all such conveyances as may or shall ®
quired by the Court in such suit.

Witness the corporate seal of The o



263

Reading Railroad Company this

[seal ] 30th day of April A. D. 1891.

The Poet Reading R. R. Co,
By A. A. McLeod

President.

Attest:
W.R. Taylor,
Secretary.

Witness: Jo>w

The words “ ninth” and 10
“May” on the ninth line

from top of first page

erased and the words

“thirteenth” and “April”

interlined before execu-

tion

A.H. O’Bricn.

20
No. 15.
Note made by W. R. Henninger to order of J. W.
Taylor, dated at Allentown, Pa., Nov. 16, 1889, paya-
He in four months, for $100 ; with notarial certificate
of protest annexed. 'w ¢
No. E. 15.
30

Agreement made this Twenty Seventh day of April
A D, 1892, by and between William R. Henpinger of
Allentown, Pennsylvania and Stephen H. Little of
Morristown in the State of New dJersey.
Whereas, said William R. Henninger believes he has
ajust claim against one Charles E. Heald of the City
~“ew York, Thomas Jardine, Yreeland Jardine and
rgaret Jardine of Rahway, New Jersey and The
ort Reading Railway Company of the same State,
ansing out of the sale by said Henninger of a tract of 40
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land known as the McCoy farm situate in the Carty

of Middlesex in said State of New dJersey whch
claim is disputed by said parties and can be asate]
only by the institution and prosecution of a sitin
the Court of Chancery involving the expenditure ofd
very considerable sum of money for expenses ad
Counsel fees and the costs incident to a possible failue

to recover in such suit, and involving possibly the s
ing of money also to redeem the property known |

10 the Blanchard property, conveyed to said Henningd
in exchange for the said McCoy farm ; and whereas
said Henninger is unable to provide the money which
will be required for the prosecution of said claim ad
said Stephen H. Little agrees to furnish the sane ad

to provide such Counsel as he may think necessary, to
pay such costs as may be adjudged against said Hxy
ninger in case of a failure to recover in said suit; ad
also to raise and advance such sum of money asmmay!
be required to redeem said Blanchard farm conveyed!

20 to said Henninger as above mentioned if such redenpj
tion becomes necessary, if the same can be redeemed

at a cost not exceeding four thousand dollars. Now
therefore in consideration of this agreement on the!
part of said Stephen LI. Little; the said Henninger
hereby covenants and agrees not to make any compro
mise or settlement of his said claim with either or any!

of said parties except through or with the consent ofl
said "Stephen H. Little, and to secure him for such ad-
vances as he may make in the prosecution of said claim!
30 of whatsoever kind the same may be, and for his ser-1
vices in that regard and also for such money as he has!
already expended, and such services as he has already |
rendered, the said Henninger hereby assigns to himan1
equal interest in said claim with himself, provided suchl
half interest shall not exceed, after deducting the ac-1
tual expenses hitherto paid by him and the expense!
he may be required to pay, the sum of five thousand 1
and if said one-half of the amount which may bere-1
covered shall exceed the said expenses and thesa I
40 sum of five thousand dollars, the surplus isto bepal I
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Ijsaid Henninger ; and provided further if it becomes
lecessary or advisable to carry the cause to be institu-
ted to the Appellate Court, then, in such case, the in-
terest of said Stephen H. Little is to be one-half of
the full amount recovered after deducting the actual
lexpenses incurred in the prosecution of the suit. It is
further agreed that if the said McCoy farm is decreed
to be reconveyed to said Henninger, such reconvey-
ance shall be made to said Henninger and said -Stephen
H Llittle, jointly ; and shall be by them disposed of by
lublic or private sale, and the proceeds used for the
ipurpose of carrying into -effect the foregoing agree-
ment.
I The expenditures hereinbefore provided for are un-
derstood to emhbrace all costs incurred in the prosecu-
tion of a suit by saidl Henninger against said parties
Thy arecent suit in said Court of Chancery which has
heen dismissed and to include such costs as have been
[paid or are yet to be paid to the defendants on said
jdecree of dismissal.
In witness whereof the parties hereto have
hereunto set their hands and seals
the day and year hereinabove first

written.
W.R.chningcr. [seal.]
Stephen H. Little. [seal.]

pigned sealed and delivered [
in the presence of as to j

Stephen H. Little.
p.M Burnsasto I - . WL

Henninger.

10
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No. 16.

Morristown, May 3, 18%2.

Dear Sir :—I send you the agreement made with
Mr. Taylor, which he has surrendered, and also the
agreement between Taylor and my son Stephen.

Talso send you a new agreement with Stephen
which I-prepared as you requested. In view of his
expenditures already and the necessary expenditures!
in future, as well as the possibility of advancing nmoney
for the redemption of the Blanchard place, I think the
agreement a fair one. I wish only to add I have m\
interest in the matter beyond my regular Counselfees!

Examine the agreement carefully, advise with your
friends and do as you think best as to signing the
agreement. Send one copy when signed to Stephen
or to me for him and retain the other copy. Act af
once.
Mr. W. R. ITenninger. Yours,

A Theo. Little..1

No. E. 16.

Morristown, June 11,1891.
Wayne Parke r, Eeq.:

Dear Sir :—Have you filed the order of the Chanl
cellor referring Henninger v. Heald to V. C. Bird ? J

Of course the cause cannot properly be heard until
you file your decree in the Jardine case.

I think it much better for all parties that the saleo j
the property shall be completed and the money PaK |
into Court after paying the Jardine claim, and wll alc j
to accomplish this so far as. Lean as Counsel for en |

ninger. Yours,
Theo. Little. 1
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No. E. 16~*.

Morristown, June 27, 1891.
RWayne Parker, Esq. * ' n’
IDear Sir —On my return last evening Stephen
Ianded me your letter addressed to him. As Vice
Chancellor Green cannot hear the case of Henninger
L Heald before September. I seeno reason for chang-
ingthe order made by the Chancellor referring the
aeto Vice Chancellor Bird.

Itrust you will at once file the decree in Heald v.
Jardine and save the necessity of application for an
Qderto do so. Also the order made by the Chan-
odloron the hearing of your motion to dissolve the
[ijunction in H. v. H. Yours,

Theo. Little

10

20
No. 17.

Morristown, May 7, 1891.

Thos. ELL Shafer, Esq.,
Dear Sir :

Stephen showed me last evening
aletter from Mr. Parker in reference to the Heald
complication. ~Mr. Parker referred to a suggestion
fromyou as to completing the sale to the Railroad Co.
& depositing the money in Court or in a Trust Co. to ~
Iodisposed of according to the result in the various
dansnow in litigation. I would advise Henninger to
oorsert to an agreement of that kind if properly drawn,
andit seems to me very judicious for all parties.

1suppose it would amount to about this :

1¢. That your clients shall at once receive the Amt.

of their claim, under their mortg. debt int. &
costs.

2 That if their claim is sustained they shall re-
ceive the balance. 40
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3. If they are required to reconvey to Healdand
Taylor succeeds in his suit he shall be paid hs
claim, unless:

3. Hettinger sustains his suit agst. Heald & Taylor,
in which case the money shall be paid to Hen
inger.

4. I write with the understanding that the R R
Co. is to pay $600 or thereabouts per acre for the
land.

10 Now, if the Company has an agreement with
Heald to buy at a considerably lessprice, it may
want another provision as to the repayment of all
fhe money over & above such price, provided
Heald succeeds in his suit with the Jardines, &
also in the suit of Senninger.

If Mr. Parker will draw an agreement embracing
something like the above so as to meet your views and
Taylor’s, I shall be inclined to advise Henninger to

20 8ignit'

Yours, &c.,
Theo. Little.
No. 18.
COURT OF CHANCERY.
Heald ) Law Office
V. v Shafer & Durand,
30 Jardines. ) 146 Main Street.

Thomas H. Shafer, )
James H. Durand, fRanway, N.J., April 29,1891.

Dear Sir —I see no immediate prospect of an
agreement or settlement of the above suit. I have
about exhausted all my efforts and shall after one
more interview with the R. R. let things take t er

course.
Mr. Renfrew (your man of straw) through worn

my clients were trying to cheat the childlike j
40 proves himself to be a man of the most determm
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spirit—we can do nothing with him. He tells us our
money is ready for us and demands his deed— and
threatens us with suit if we dare to act without his
knowledge and consent; he declares that he knows the
value of the property and almost swears he is going
to have it—Can sell it for a fabulous Amt. and will not
letup. If you are going on with your suit and want
my clients to answer I will answer at once. I have
called at your office but was not fortunate in finding
jyou in.
Yours truly,
Thos. H. Shafer.

S H. Little, Esq.

P. S—Anything I can do to help you or your father
inyour suits, I will cheerfully do.
S.

hoTE—Nos. 19 to #9, inclusive, were not used for
marking Complainant’s Exhibits.

No. 30.

I This exhibit is also marked 3 for identification.

New York, Nov. 14/89.
IW R Henninger,

Dear Sir :

Your last telegram received, and as you can-
Iwtcoine till Saturday I will have time to reply by let-
r. I have consulted the parties and after a.long ar-
guent they will do this and say if it is not done by
Saturday to drop it. They will take $300 cash and
nriluT» L°r or » months @ 6% provided you
Itoj. 6he taxes on the Blanchard Place, which are
tfA Tr°”e y°u the taxes were paid, but I was mis-
Ican “ow “ave bill- Now this is the very best
fow A fm t0 do’ A *s Posslble they might do a
wmeriffhTli6» 6I' a” er *ou here. But you better

~uredgl SanUIday m°rning and JOU ma37rest
forvoi 1 C° a* ~can to make a satisfactory deal
J »but be sure and bring $300 cash at least as

10

20

30
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itslus® 10 ao anything more about it andl
“ drop it,” but after a time I got them to make abova
offer. You had better wire me as soon as you get this
if you will be here Saturday as unless I knew you were
coming I might be away.

Yours, &ec.,
J. W. Tatlob,
170 B’way,
Boom 42%.
No. 31.

This exhibit is also marked 2 for identification.

New York, Nov.13/88.

W. E. Henninger,
Dear Sir :

I wired you on Monday that ]
could make the trade if you would pay $400 (instead
of the $300 you offered) and asked you to answer, ht|
have heard nothing further from you. Now if you
wish to make the deal, and I know it is a splendid deaU
for you to make, you will have to come on at once &
close it up, for if a foreclosure suit is begun on your,
farm I don’t think you can then make the trade at all.
I sent a party to see Shafer & Durand and they said
they would hold off till Thursday morning, when if the
whole amount was not paid, bothprincipal & Interesti
they would be obliged to commence, so you see thereis
absolutely not a day to wait. The owner of the!
Blanchard Place is very indifferent about the deal any-
way, & unless I hear from you to-morrow either byj
letter or telegraph I think the whole thing will bej
“ off.” Wire immediately on receipt of this what
you will do and what day you will be here.

Yours truly,

J. W. Taylob,
176 Broadway.



IExhibits of Defendant Charles E. Heald.
H. No. 1.

[ This is a letter from Leon F. Blanchard, of Newark,
iF. J., to C. E. Heald, dated December 28, 1888.

H. No. 2.

Contract between Leon F. Blanchard and Mary
Pratt, dated Dec. 17, 1888, as follow s:

Agreement made and entered into the seventeenth
day of December, A. D. 1888, between Leon F. Blan-
chard, of the City of Newark, N. J., party of the first
part, and Mary Pratt, of the City of New York, N.
Y., party of the second part, in manner following :
That said party of the first part, in consideration of the
sumof One dollar duly paid by the party of the sec-
ond part, the receipt whereof is hereby acknowledged,
and also in consideration of the conveyance of the
property as hereinafter mentioned, doeth hereby agree
onhis part to give, grant and convey or cause to be
given, granted and conveyed unto the said party of the
second part or to any other party whom she may des-
ignate, all that certain tract or parcel of land contain-
ing about seven acres more or less, with the buildings
thereon and with all the household furniture and ap-
purtenances thereto belonging—situated, lying and be-
ingin the County of Monroe and State of Pennsylva-
nia, on the road to Bushkill Falls, and known and be-
ing the summer residence of the said party of the first
part. The purchase price of said premises shall be
$8,500, and to be free and clear of all incumbrances
except the taxes for the year 1888. And the said party
ef the first part further agrees to loan to said party of

e second part or to the party to whom the above
premises may be conveyed the sum of $3,000 for three

10

20
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[Years at QU semi-annual interest, taking as security 40

N fif Jersey State U b m
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therefor his properly executed bond and nutgpee
(covering said premises) for the sum of $3,500.

And the said party of the second part in cosidaa
tion of the sum of One Dollar duly paid by the paty
of the first part, the receipt whereof is hady
acknowledged, and in exchange of and for the pop
erty and consideration first above mentioned, deth
likewise agree on her part to give, grant and conveyor
cause to be given, granted and conveyed unto the sad

10 party of the first or to any other party whom he nay
designate, all that certain tract or parcel of land with
the buildings thereon, situate, lying and being on the
westerly side of Tompkins Place, in the City of Buook
lyn, County of Kings, and State of New York, ness
uring 20 feet front and rear by 112 feet and 6 ides
deep, and known as No. 41 Tompkins Place. The
purchase price of said premises shall be $12,000 ad
to be free and clear of all incumbrances except aoca-
tain mortgage on which there remains to be paid the

20 sum of $4,000 and interest at 5% from October 2th
1888.

The parties to these presents mutually agree to ex
ecute, acknowledge and deliver or cause to beexecuted,
acknowledged and delivered, each to the other, or as
above set forth, a proper warantee deed or deeds for
the conveying and assuring the fee simple of the prop-
erty above described free of all incumbrances exoept
as aforesaid, and the said party of the second part
agrees to deliver the above-mentioned duly executed

30 and acknowledged mortgage, and the said party of the
first part agrees to pay or loan the said sum of $3000
as aforesaid, all of which shall be done on or before
the 24th day of December, A. D. 1888, at 12 o'clock
noon, of that day, at the office of C. E. Heald, 170
Broadway, in the City of New York.

And for the true and faithful performance of all an
every of the covenants and agreements above men
tioned, the parties to these presents bind themse ves
each unto the other in the penal sum of Two Thousan

40 Dollars as fixed, settled and liquidated damages, to

w g K
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paid by the failing party to the other or to his or her
assigns;
I And it is understood and agreed that the stipulations
aforesaid are to apply to and bind the heirs, executors,
administrators and assigns of the respective parties.
I In witness whereof the parties to these presents
lave hereunto set their hands and seals the day and
wear first above written.
Leon F. Blanchard, [seal.]
Mary Pratt. [seal.] 10

[ Sealed and delivered in presence of

The erasure as to taxes on Brooklyn property made
before signing.
C. E. Heald to both.

H. No. 3. 20

Bill of Sale dated December 22, 1888, Leon F.
Blanchard to Mary Pratt as follows :

Know all men by these presents, that I, Leon F.
Blanchard, of the City of Newark, in the County of
Essex and State of New Jersey, party of the first part,
for and in consideration of the sum of one dollar, law-
ful money of the United States, to him in hand paid,
at or before the ensealing and delivery of these presents
y Mary Pratt, of the City of New York, County and
tate of New York, party of the second part, the
weeipt whereof is hereby acknowledged, has bargained
an sold, and by these presents does grant and convey

30

W the said party of the second part, her executors,

and I ra’ors an(t assigns, all that certain lot of goods
c attels situated in and about the land and build-

ton al” CnVeye(“ky the said party of the first part
. ra”am Ik Dupuy (said lands and buildings be

‘o I¥ In~* e Township of Middle Smithfield, County

Unroe ant State of Pennsylvania), a partial 40
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schedule of which is hereto attached, to have andto
hold the same unto the said party of the second part,
her executors, administrators and assigns for ewer
And I do for myself, my heirs, executors and admn
istrators, covenant and agree, to and with the sad
party of the second part, to warrant and defend the
sale of the said goods and chattels hereby sold unto the
said party of the second part, her executors, admnis-
trators and assigns, against all and every person ad
persons whomsoever.

In witness whereof, I have hereunto setmyhandand I’
seal the 22d day of December, in the year one thous-
and eight hundred and eighty-eight.

Leon F. Blanchard. [seal.]

Sealed and delivered in the presence of

Frederic W. Ward.

Schedule of the Foregoing Bill of Sale.
One two seated buckboard carriage in stable.
“  one « « “
All veranda and other chairs

“ farming, garden and stable tools
One parlor suit “ house.
“ dining table

All “ chair

All other « « «

All bedsteads, chamber furniture, carpets, stoves,
crockery, glass and silverware, mattresses and an
every article contained in and about the said premises
except what are packed in boxes and barrels in sta

and one chiffonier on 2d floor of house.

On this 5th day of August, A. D. 1889, in consi e
tion of the sum of one dollar and other value o *
hand paid by Addie M. Heald, I do sell, a&I" ’
fe.r and set over to the said Addie M. ea a
right, title and interest in and to the property
in the foregoing bill of sale.

In presence of PeWt.
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He No. 4.

$100.00. Allentown, Pa., Nov. 16, 1889.
I Six months after date I promise to pay to the order
of C. E. Heald, at the Allentown National Bank, One
[Hundred » dollars, without defalcation, for value
leceived. Credit the drawer.
Wm. R. Henninger.
(Endorsed).

10
I Collect for acct. of C. E. Heald.
B. No. 5, Letter Henninger to Heald, dated March 12, 1890.
HNo. 6 ¢ “ « “ April 10, 1890.
H. No. 7, ¢ « “ “  June 17, 1890.
H.No. 8 “ « « “ June 13, 1890.
H-Ne- 9, “ « « “  June 23, 1890.
H-No-10, *“ « « “  March 21,1890.
H. No. 11. 20
Deed from Wm. R. Henninger to Abm. B. Dupuy,
Bated Nov. 11th, 1889, for the lands in question,
acknowledged November 22nd, 1889.
H. No. 12.
Copy of the agreement between Heald and J. B.
Taylor, dated December 21st, 1889. The original is
I ~ N°- of complainant. 30

H. No. 13.

opy of contract between Charles E. Heald and C.
aughian, dated November 20, 1890, as follows :

tieth Sa”re®men” made and entered into this twen-

eieht Kiwi ® ~ °veinber, in the year one thousand

ofthft pitdrei and ninety> between Charles E. Heald,
y> ounty and State of New York, party of 40
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the first part, and C. P. Hanghian, of the Cityof
Brooklyn, party of the second part.

WITNESSETH :

Whereas the party of the first part is or claims to
be the owner of a certain tract of land situate in the
Township of Woodbridge, in the County of Middle-
sex, and State of New Jersey, bounded as follows:
Southerly by the road leading to the Blazing Star
Landing; northeasterly by land formerly of Jacob F.
Randolph ; northwesterly partly by land formerly of
John Noe and partly by land formerly of Nathan
Bunn ; southwesterly and northwesterly by land for-
merly of said Bunn and southwesterly by the Mooty
Kinsey property ; containing eighty-nine acres of land
more or less ; excepting and reserving from and out
the above-described tract twenty-one acres more or
less formerly sold and conveyed bjr Benjamin Shot-
well to Abraham B. Miller by deed dated August 14,
1856, and recorded in Book 72, page 268 : and

Whereas one Thomas Jardine and others, by virtue
of a mortgage which they held upon said premises,
claim some right or interest therein ; and

Whereas the said question of the title to said prem-
ises is now in dispute, said Heald having broug t an
action in the Court of Chancery of New ersey
establish his title hereto, and

Whereas the said action will not be tried before

uary next, , .
Now, therefore, it is agreed by and ew

2

parties as follows : .

s

That when the said action above referred

termined and said title is perfected in the par *

first part, the party of the first part hereby A
and agrees with the party of the secon Pa n

vey, as soon as said title is perfecte w > um,
premises above described free and c ear o

brances to the party of the second par , sunl
administrators, or assigns, in consideraltion is to

of ten thousand dollars, which said consi



bepaid as follows : Five thousand dollars upon the
executlon and delivery of the deed.

The balance to be secured by mortgage upon the
premises, payable within one year with interest at
six per cent, per annum, or all cash, at the option of
the party of the second part.

And the party of the second part hereby agrees to
accept said deed provided said premises are free and
dear of all encumbrances, and the title is undisputed
in the party of the first part according to the terms 10
ard conditions hereinbefore mentioned.

And it is further mutually agreed between the
- parties that upon the execution and delivery of this
oontract the party of the second part shall deposit
i with Edward S.Savage, President of the Union County
Bik at Rahway, New Jersey, the sum of five hun-
dred dollars; that said Savage shall hold said sum until
the delivery of the deed above mentioned, and upon

I thedelivery of the deed shall pay over to the party of

| the first part, as part of the consideration to be paid 20

I anthe execution and delivery of the deed of said prem-

I iss said sum of five hundred dollars ; and if said title

I isnot perfected and said deed delivered according to
theterms and conditions of this contract within six
nonths from the date hereof, the said Edward S. Sav-
ae isto return the same to the party of the second
pat, and this contract is to become null and void.

In witness whereof the parties have hereunto set
thar hands and seals the day and year first above
written 30

Charles E. Heald, 1.s.]
C. P. Han gh ian. [1.5s.]
Sgned, sealed and delivered )
inthe presence of o
Edward S. Savag e as to
C. E. Heald and C. P. Hanghian.

New York , Nov. 21, 1880.

Received of C. P. Hanghian five hundred dollars on 40
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account of purchase price according to conditions above
mentioned.

Edward S. Savage.

H. No. 14 not found.

H. No. 15 « «“
H. No. 16.
I® This is the original agreement of which H. No. 13
is a copy.
H. No. 17.

Deed from Charles E. Heald and wife to Ferdinand

E. Canda, dated April 26, 1892, for part of the lands

in question, being the same conveyed by Gordon

Chambers to Ferdinand E. Canda, by deed dated April

20 19, 1892, and recorded April 25, 1892. Consideration
$10,000. Not recorded.

H. No. 18.

Deed from Gordon Chambers to Ferdinand E. Canda,
dated April 19, 1892, acknowledged April 19,1892,
and recorded April 25,1892, for lands conveyed to

'  Chambers by Thomas Jardine by deed dated April 30,

30 1891.

H. No. 19.

Deed from Ferdinand E. Canda to Canda Man j
facturing Company for part of lands in controversy»
dated May 2, 1892, acknowledged same day.
corded September 10, 1892.
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Exhibits of the Port Reading; R. R. Co.,
one of the Defendants.

Ex. P. R. 2.

Deed from Abraham B. Dupuy to William R. Henn-
inger of Blanchard property, dated Dec. 19, 1889,
being Exhibit No. 6 of Complts.” Exhibits (p. 254 of
o). 10

Ex. P. R. 3.

Deed from William R. Henninger to Josiah Henn-
inger of Blanchard property, dated Dec. 22, 1889,
acknowledged Dec. 23,1889. One of the covenants
therein is the following: “ And the above described
premises are hereby conveyed free and clear of all en- ,a
cumbrances except the taxes for the year 1889 and a
cartain mortgage on which there is to be paid a sum
ntto exceed three thousand ($3,000) dollars and in-
tarest at five per cent. from Nov. 1, 1889.”

Ex. P. R. 4.

Record of foreclosure suit based on mortgage on

property of Wm. R. Henninger, known as McCoy
farm in which Thomas Jardine et al. were complain-
ts, and Anson B. Moore et ux. and William R.
Henninger et ux. were defendants. The bill was filed
ov. 23,1889. The final decree in the usual form of
foreclosure decree was filed May 21, 1890. The ex-
June 4, 1890, was returnable at the

ctober Term following. Sheriff’s report of sale to
omas Jardine was filed July 17, 1890, and the sale

*asconfirmed by decree dated July 28, 1890. 40
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Ex. P. R. 4.

Sheriff’s deed from Sheriff of Middlesex County to
Thomas dJardine for McCoy farm, given pursuant to
execution and sale aforesaid, dated July 29,1890, re-
corded August 1, 1890.

Ex. P. R. 5.

Deed from Thomas Jardine to Port Reading R. K
Co. for Salt Meadow tract, dated April 30, 1891, re
corded May 14, 1891.

Ex. P. R. 6.

Deed from Thomas Jardine to Gordon Chambers for
upland, dated Apr. 30, 1891, recorded May 14,1891.

Ex. P. R. 7.

Mortgage given by Anson B. Moore to Thomas Jar-
dine et al. upon which above foreclosure was founded,
dated August 4, 1886, recorded August 23,1886.

Ex. P. R. 8.
Bond accompanying said mortg. of even date there

with.

Ex. P. R. 9.

Assignment of said bond and mortgage to Prort
Reading R. R. Co., dated May 9, 1891, recorded May

14, 1891.

Ex. P» R* 19*%
Deed from Charles E. Heald et to Gordo®
Chambers for use of Port Reading R. R-
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Meadow tract, dated Apr. 26, 1892, recorded May 17,

Ex. P. R. 11.

License from Board of Freeholders to Port Heading
R R. Co. to construct dock upon the premises in ques-

tion.

Ex. P. R. 12.

Articles of Association of Port Heading R. H. Co.,
filed Nov. 5,1890.

Ex. P, R. 13.

Survey of route of Port Reading R. R. Co., filed
Roy. 8, 1890. !

Ex. P. R 14.

Location of terminal properties of said Company,
filed Dec. 10,1890.

Ex. P. R. 20.

Agreement of sale of meadow lands between E. S.
Savage and Howard Byers, dated Aug. 8, 1890, and

assignment of Byers to Port Reading Co., dated Dec.
9,1890.

Ex. P. R. 21.

Option dated Aug. 7, 1890, given by Freeland Jar-
direto William Renfrew.

Ex. P. R. 22.

aMiflgnment of mortgage on Blanchard property by
eon F- Blanchard to Chas. W. Meyer.

10

20

30

40
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Ex. P. R. 23, 24.

Assignment of mortgage by Meyer to Portuondo
dated Dec. 16, 1889, and by Portuondo to My
Meyer, dated January 18, 1890.

Ex. P. R. 25.

Deed of Josiah Henninger to Lizzie Heiminger,
10 dated February 28, 1890.

Ex. P. R. 26.

Kecord of sale on foreclosure of the Blanchard
mortgage.

20
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40
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