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CLOSING AGREEMENTS AND COMPROMISES 

CHAPTER33 

CLOSING AGREEMENTS AND COMPROMISES 

Authority 
N.J.S.A. 54:50-1 and 54:53-1 et seq. 

Source aud Effective Date 
R.2006 d.415, effective October 27, 2006. 
See: 38 N.J.R. 3287(a), 38 N.J.R. 5176(b). 

Chapter Expiration Date 
In accordance with N.J.S.A. 52:14'3-5.lc, C~ter 33, Cloi;ing 

Agreements and Compro1'].ises, expires on April 25, 2014. See: 46 
N.J.R. 30(a). 

Chapter Historical Note 
Chapter 33, Closing Agreements and Compromises, was adopted as 

R.1978 d.29, effective January 27, 1978. See: 10 N.J.R. 41(a), 10 
N.J.R. 127(d). 

Chapter 33, Closing Agreements and Compromises, was readopted as 
R.2006 d.415, effective October 27, 2006. See: Source and Effective 
Date. See, also, section annotations. 

In accordance with N.J.S.A. 52:l4B-5.lb, Chapter 33, Closing 
Agreements and Compromises, was scheduled to expire on October 27, 
2013. See: 43 N.J.R. 1203(a). 
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SUBCHAPTER 1. CLOSING AGREEMENTS 

18:33-1.1 General provisions 

( a) The Director of the Division of Taxation or any of his 
delegated representatives may enter into a written agreement 
with any person relating to the liability of such person ( or of 
the person or estate for whom he acts) in respect to any State 
tax administered by tlle Director of the Division of Taxation 
for any taxable period ending prior or subsequent to the date 
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18:33-1.3 

of such agreement. A closing agreement may be e11tered into 
in any case in which there appears to be an advantage in 
having the case permanently and conclusively closed, or if 
good and suf;ficient reasons ~e shown by the taxpayer for 
desiring a closing agreement and it is determined by the 
director that the State of New Jersey will sustain no disadvan-
tage through consummation of such an agreement. 

(b) A closing agreement may be executed even through 
under the agreement the taxpayer is not liable for any tax for 
the period to which the agreement relates. There may be a 
series of closing agreements relating. to the tax liability for a 
single period. 

18:33-1.2 Taxable periods 

(a) Closing agreements with respect to taxable periods 
ended prior to the date of the agreement may relate to the 
total tax liability of !he taxpayer or to any or more separate 
items affecting the tax liability of the taxpayer, as, for 
example, the amoll!lt of gross receipt, deduction items, other 
income items, statutory deductions or exch1sions, statutory 
additions to income, the year in which an item of income is to 
be included in gross receipts or income, the year in which an 
item is to be deducted, or the value of property on a specific 
date. 

(b) Closing agreements with respect to taxable periods 
ending subsequent to the date of the agreement ll)ay relate to 
one or more separate items affecting the tax liability of the 
taxpayer. 

18:33-1.3 Finality; determination of fraud 

(a) A closing agreement which' is approved within such 
time as may be stated in such agreement, or later agreed to, 
shall be final and conclusive, and, expect upon a showing of 
fraud or ml!lfeasance, or misrepresentation of a material fact. 

1. The case shall not be reope11ed as to the matters 
agreed upon or the agreement modified by an officer, em-
ployee, or agent of the State ofNew Jersey; and 

2. In any suit, action, or proceeding, such agreement, or 
any determinatipn, assessment, collection, payment, abate-
ment, refund, or credit made in accprdance therewith, shall 
not be annulled, modified, set aside, or disregarded. How-
ever, a closing agreement with respect to a taxable period 
ending subsequent to the date of the agreement is subject to 
any change in, or modification of, the law enacted subse-
quent to the date of tlte agreeme.nt and made applicable to 
such taxable period, and each closing agreement so recited. 

(b) Execution and approval of closing agreement does not 
preclude an additional inspection of taxpayer's reepr4s to de-
termine whether fraud, malfeasance, or misrepresentation of 
material fact exists as to execution of agreement. 

Supp. 1-6-14 



18:33-1.4 

18:33-1.4 Procedure with respect to closing agreements· 

( a) A request for a closing agreement, which relates to a 
prior taxable period may be submitted at any time before a 
case with respect to the tax liability involved is filed in the 
New Jersey Tax Court. AU closing agreements shall be ex-
ecuted on forms prescribed by the Director of the Division of 
Taxation. 

(b) Any tax or deficiency in tax determined pursuant to a 
closing agreement shall .be assessed and collected, and any 
<,>verpayment determined pursuant thereto shall be credited or 
i:e:funded, in accordance with the applicable provisions oflaw. 

, 

A.tnended by R.2006 d.415, effective December 4, 2006. 
See; 311 N.J.R. 3287(a), 38 N.J.R. 5176(b). 

In (a), substituttid "New Jersey Tax Court" for "Division of Tax 
Appeals''. 

Case Notes 
Tax investigator's agreement that vessel was exempt from sales and 

\IS.e t11X was outside his authority and therefore did not estop Division of 
T11Xation from !ISSessing taxes on. the vessel; there was no compliance 
with statutes authori.zjng closing agreements and compromises. Black 
Wl:We, me. v. Director, Division ofTaxation, 15 N.J.Tax 388 (1995). 

18:33-1.5 Applicability and coverage; policy 

(a) The Director of the Division of Taxation or any Divi-
si<,>n of Taxation officer or employee authorized in writing by 
the director, can enter and approve written closing agree-
ments · with · any person. Such agreement can relate to the 
liability of such perso11 ( or the tax.payer represented by him), 
for any State tax administered by the Division of Taxation for 
any taxable period. The agreement can cover either the total 
liability of tax.payer or one or more of separate items affecting 
the liability, if it embraces a tax period ending before the date 
of the agreement; or one or more separate items affecting tax 
liability. There can be a series of agreements covering· a 
single tax period. 

(b) A closing agreement may be entered into when it 
appears advantageous to have the case permanently closed; or 
where the tax.payer shows sufficient reason for desiring a 
closing agreement, and there would be no disadvantage to the 
State of New Jersey in entering into it. Closing agreements 
can be entered into, alth<>ugh under the agreement tax.payer is 
not liable for tax for the period covered. 

Case Notes 
Tax investigator's agreement that vessel was exempt from sales and 

use tax was outside his authority and therefore did not estop Division of 
'J'11Xation from assessing tpXes on the vessel; there was no compliance 
with statutes authorizing closing agreements and compromis~s. Black 
Whale, Inc, v. Director, Division ofT11Xation, 15 N.J.Tax 388 (1995). 

18:33-1.6 Procedures 

II 
11 

II TREASlJRY-,-TAXTION 

with respect to th~
1 
tax. liability is filed in the New Jersey Tax 

Court or in any FJaeral c_ourt. 
'I 
I 

(b) Where parti~s entered into a stipulation, on trial, or any 
mattei: regarding !tax.payer's liability, and the action is dis-
missed with prejildice, .tax.payer shall not be permitted to 
repudiate the agrJfllent because a closing agreement was not 
executed by the Dfrector of the Division of Taxation. 

(c) Tax.payer's ltceptance of a determination of additional 
tax under which tin assessment of additional tax was made 
and paid, does not I preclude the. director from determining an 
additional defici~cy for the year. 

( d) The Directb~ of the Division of Taxation is not es-
topped from issuirtg a deficiency assessment. Acceptance of a 
sum submitted witµ an amended return does not discharge a 
tax.payer from fi.J.rther liability; a deficiency assessment is not 

1 . I~ . a c osmg agreemen •. 

Amended by R.2006 .. 415, effective December 4, 2006. 
See: 38 N.J.R. 3287(a~, 38 N.J.R. 5176(b). 

Jn (a), S\lbstitutedl i"New Jersey Tax Court" for "Division of Tax 
Appeals or in any Di~i~ion of the Superior Court ofNew Jersey". 

I 'i Case Notes 
Tax investigator's ~greement that vessel was exempt from sales and 

use tax was outside ~s authority and therefore did not estop Division of 
Taxation from assessiftg taxes on the vessel; there was. no compliance 
with statutes authoriiing closing agreements and compromises. Black 
Whale, Inc. v. Directo~, Division ofT11Xation, 15 N.J.Tax 388 (1995). 
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II 
SUBCHAPTER 2.J i COMPROMISES 

18:33 .. 2.1 GeneJ*I provisions 

(a) The Directo~ of the Division of Taxation may com-
promise any civil 6t criminal liability arising under any State 
tax laws administ~red by the Director of the Division of 
Taxation prior to rf ference of a case involving such liability 
to the Attorney Gerteral for prosecution or defense. Any such· 
liability may be c6inpromised only upon one or both of the 
following two gro~ds: 

. ~- Doubt as \to liability (including the amount of lia-
b1hty); or . , 

2. Doubt as ~o collectibility. No such liability will be 
compromised if the liability has been established by a valid 
judgment of a cqµrt of competent jurisdiction, and there is 
no doubt as to thti ability of the State to collect the amounts 

. "th 11 h 1· b"l"ty owmg WI · resp~l?t to sue . ia . 1 1 . 
11 

18:33-2.2 Scope bf compromise agreement 
A · 11 l .. ·1 . . l comprom1se agreement may re ate to a c1v1 or cnmma 

(ij) A request to enter ,into a closing agreement is executed liability for taxes, iµterest, ad valorem penalties, or specific 
on prescribed forms and, submitted, processed and approved penalties. However( I a criminal· liability may be compromised 
under prescribed procedure. If the proposed agreement relates only ifit involves a violation of a regulatozy provision, or a 
to a prior taxable p<riod, it must be submitted be!i,re a case n,Jated statute in Tte 54 or Title 56 of ilie Revised Statutes, 

Supp. l-6-14 33-2 I 
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and then only if such violation W11S not deliberately com~ 
mitted with intent to defraud. 

18:33-2.3 Effect of compromi$e agreement 
(a)· A compromise agreement relates tc;, the entire liability 

of the taxpayer (including taxes, ad valorem penalties, and 
interest) with respect to which the offer in cQD'.lpromise is 
submitted and ail questi9ns of such liability are conclusively 
settled thereby. Specifi.¢ penalties, however, shall be com-
promised separately ancl not in connection, with taxes, in-
terest, or. ad valoJ."em peJlalties. Neither the taxpayer :1;1or the 
State shall, upQll ~epumce c;,f an offer in. c;:ompromise, be 
peQllitted to ·· re<>pen the case except by reason, of the 
following: . 

1. Falsification or conc;:ealment of assets by the tax-
payer; or 

2. Mutual mistidce of a trutterial faqt sufficient tc;, cause 
a contract to be reformed or set aside. 
(b) However, acceptance c;,f an offer in comprc;,mise of a 

civil liability does not remit a· criminal liability, · nor does 
acceptance of an offer in cmnprQD'.lise of a crim,inal liability 
remit a civil liability. 

18:33-2.4 Prc;,cedure with respect to offers in 
co~promi$e 

(a) Offers in compromise shall be submitted on forms 
prescribed by the l)jrector of the Division of Taxation which 
m;ty be c;,btained from the Division of Taxatioµ imd should 
generally be accompa,nied by a remittance representing .the 
amount of the compromise offer or a deposit if the offer 
provides for ~ture installment payments; Remittance shall be 
in· the form of a certified, cashier's, or t,:easurer'$ check 
drawn c;,n any bank or trust company incorporated under the 
laws of the United States or a,ny state, territory, or possession 
of the United States, or by a United States postal, bank, ~-
press, or telegraph money order. If the final payment on an 
~epted offer is contingent upon the immediate or Sllllul-
taneous release of a tax lien in whole c;,r in part, such payment 
must be in cash, or in the manner as provided abQve. 

(b) The offer shall be accomp~ed by the U!Xpayer's 
income and :financial statement for the last 1;wo yeaxs ( or the 
taxpayer~s Federal income tax retu,rns filed for the last two 
years), net worth statements for the nearest month preceding 
the offer and a.lso the prior year's annual net worth statement, 
There $ha1l be. attached a.rt affidavit containing a declar1:ttiQll 
by the taxp!l)'er that there have· been. no irauc;luJent transfers 
within the past two years prececling the ~te of the offer. 

( c) Gompromises regarding trust fund statutes .such as the 
Sales and Use Tax, the Emergency Transportation Tax, l!lld 
the Tran!!Portation .Benefits Tax, shall have anne:)!:ed tc;, the 
offer c;,f C(}mpromise persooal affidavits and personal inc<>nie 
and net worth statements of the officers responsible for the 

qqllectfon of any such ~axes for the same periods as required 
fr91P the taxpayer. 

18:33-2.S Stay of coUeetiPn 
The submission of an offer in compromise shall nQt auto-

matically operate, to st~ the collectlon of l!llY tax U~iJity. 
However,· enfQr~t of qollection may be defem,d only if 
the interests of the State shall not bejeQP~ thereby. 

18:33.,.2.(i M?ceptance 
An "ffer in comprq,nise shall be consi~ accepted only 

when· the propQllent thereof is so m>tified in writing. As a 
conditio,i to ~¢pting· an ·ofICrf in .c9Jllpromise, th,e taxpayer 
may be requh'ed to enter into l!llY collateral agreen;ien,t or to 
post any security whl,ch is deemed necessary for the 
protection of the inUffsts of the State. 

18:33-2.7 Withdrawal or rejectiou 
An offer in CQPlpromise may be· withdrawn by the 

pf()p9llent at any time.prior to its 1WCePWJ,ce. In the event l!ll 
offer is rejected, the pl.'oponent shall be prc;,mptly notified in 
writing, Frlwlous offer!! c;,r offers subm,itted fQr the purpose 
(}f del~g the CQ1l~9n of tax liabilities shall be 'im-
medjately rejected. If an offer in 9()1tlpromise is withdrawn or 
rejeQted, the amount ten<lered with the offer, incl~g all . 
installments pai(l, shall be refunded without interest, µJJ.le,ss 
the taxpayer stat~ or agreed· that the •ount tendered 
inay be applied to the liabiljty with respect to which the offer 
W11S subnlitted, 

18:3J-2~s Record 

(a) Except as otherwi!!e prc;,vided in this S~Qll, if an offer 
in compromise is accepted, th~e sh!tll be ph!ced on file in 1:1,te 
<>flice of the directQr, the opiniQll of the Attorney General or 
his designee · with resp~ to stJCh eompromise, .with his 
reasons therefor, and including a s~ement of the fQllc;,wbtg: 

I. ~e am9unt of tax 1;1s11essed; 
2. The amc;,unt o.f interest, additional llJllount, addition 

to the.~' or !lllsessable penalty, imposed by law on the 
persoo against wbQm the tax is as8e$sed; and 

3. The amount aQtually paid in accordance with the 
teµna c;,f the cmnpron,tise. However, no such opinion shall 
be required with respect to the C()Jllpromise of any civil 
case in which the unpaid ap1oµnt Qf assessed (including 
any interest, additi0ll1ll ~ount, additiQll «> the ~. Qr 
assessablepemd,ty) is lesstl).an $51000. 

18:33-,2.9 lte,quirement witb respect to statutes of 
._itations 

. No offer in COD.1pro.i::nise shall be accepted unleiis the tax-
payer waives the 11U)Jling c;,f the statutory period of litnitatiQlls 
Qll both assessment or CQlle(;tic;,n <>f the tax liability u.ivolved 
for the· period dwing ·which the offer is pending, <>r the period 

Supp. 1-6·44 



18:33-2.9 

during which any installment remains unpaid, and for one 
re~ _thereafter. A criminal liability may be compromised only 
tf 1t mvolves a regulatory pr~vision of any applicable statute 
or law, and is not a violation deliberately committed with 
intent to defraud. 

18:33-2,10 Allocation of tax, penalty and interest 

Allocation of tax, penalty, and interest in case of payments 
made pursuant to offer accepted in compromise of taxes will 
be made as specified in the agreement. If no allocation is 
specified in the offer or agreement, or if no agreement has 
been accepted and . the amount of accepted offer exceeds 
combined tax and penalties, payments received (whether 
?1stallment or hunp sum) will be applied to tax, penalty, and 
mterest in that order, beginning with earliest year. 

II TREASURY TAXTION 
ii ... 

18:33-2.11 AppFllate hearings board 
I, 

(a) There shall[ be appointed by the director an appellate 
h~arings hoai:d cnnsis!ing of three members, one of which 
will be a charrman, with all three members having the same 
voting right. II II 

(b) This hoardi, i shall have the authority to execute com-
promise and closiµg agreements. The director shall have 60 
days to overrule, lrtiodify or affirm the determinations of the 
appellate hearing~ foard. After the expiration of 60 days from 
the . ~eterminatio~l of the appellate hearings board, their 
dec1s1on shall he final unless approved, modified or overruled 
by the director. I [ 

II 
11 

I' ,I 
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