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CORPORATION BUSINESS TAX ACT

~ CHAPTER 7
CORPORATION BUSINESS TAX ACT

“Authority
N.J.S.A. 54:10A-27.

‘Source and Effective Date

R.1999 d.116, effective March 12, 1999.
See: 31 N.J.R. 266(b), 31 N,J.R. 893(a).

Chapter Explratlon Date’

In accordance with N.J.S.A. 52:14B-5.1c, Chapter 7 Corporation
Business Tax Act, expires on September 8 2004. See: 36 N.J.R.
1680(a).

Chapter Historical Note .

Chapter 7, Corporation Business Tax Act, was filed and became
effective prlor to September 1, 1969."

Pursuant to Executive Order No. 66(1978) Chapter 7, Corporation
Business Tax Act, was readopted as R.1984 d.95, effective March' 19,
1984. See: 16 N.IR. 229(a), 16 N.J.R. 746(c).

Subchapter 15, Urban Enterprise Zones Act, was adopted as R.1984
d.496, effective November 5,,1984. "See: 16 N.JL.R.'1325(a), 16 N.J.R.
3057(a). - :

Subchapter 16, International Banking Facilities was adopted as

R.1984 d.453, effective October 15, 1984 See: .16 N.J. R. 1327(a), 16

NJ.R. 2827(a)
Pursuant to Executive Order No. 66(1978), Chapter 7 Corporation

‘Business Tax Act, was readopted as R.1989 d.196, effective March 14,

1989. See: 21 N.IR. 14(a), 21 N.JR. 1019(b).

Pursuant to Executive Order No 66(1978), Chapter 7 Corporatlon
Business Tax Act, was readopted as R.1994 d.186, effective March 14,

. 1994, and Subchapter 6, Valuation, was repealed by R:1994 d.186,

effective April -18,:1994. See 26 N.J.R: 761(a) 26 N.J.R. 1696(b)

Pursuant to Executxve Order No 66(1978) Chapter 7, Corporation
Business Tax Act, was readopted as R.1999 d.116, effective March 12,
1999. See: Source and Effecrtive Date. See, also, section annotations.
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SUBCHAPTER 1. CORPORATIONS SUBJECT TO
TAX UNDER THE ACT

18:7-1.1 Corporation business tax; general provisions

For all returns where the accounting period begins after
June 30, 1986, the tax is measured by the portion of entire
net income allocable to New Jersey, subject to the minimum
tax described in N.J.A.C. 18:7-3.4(c).

Amended by R.1970 d.121, effective October 5, 1970.
See: 2 N.J.R. 78(a), 2 N.J.R. 95(a): ‘
Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1983 d.62, effective March 7, 1983.

" See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).

Added “accounting period before July 1, 1986” to (a). Added
“accounting period before April 1, 1983” to (a)l. and ii. Added (3) to
(a). Also added (b).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
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Statutory References

. -See N.J.S.A.. 54:10A-5 as to how taxpayers should compute the
amount of franchise tax payable.

Case Notes

Authorized share schedule is to be used only where it results in a
lesser amount to add to a taxpayer’s net income than an amount based
on total corporate assets, in determining annual corporation franchise
tax; corporation business tax liability not avoidable where taxpayer
belatedly realized adverse tax consequences of.decision to increase
number of authorized shares, even though decision had no apparent
business purpose, brought no advantage to the taxpayer and caused no
disadvantage or detriment to the State. General Trading Co., Inc. v.
Director, Div. of Taxation, 83 N.J. 122, 416 A.2d 37 (1980). '

18:7-1.2 Totél tax self-assessed

The total tax is self-assessed ‘and payable by each taxpay-
er. :

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Cross References
See Section 1.1 (General provisions) of this chapter.

18:7-1.3 Definition of taxpayer

(a) The term “taxpayer” shall mean any corporat1on re-
quired to report or to pay taxes, interest on penalties under
this Act.

(b) Any receiver, referee, trustee, assignee or other fidu-
ciary, or any officer or agent appointed by any court to
conduct. the business or conserve the assets of any corpora-
tion shall be subject to the tax imposed in the same manner
and to the same extent as a corporation. :

(c) The term “taxpayer” shall also mean any partnership
required or consenting to report or to pay taxes, interest. or
penalties under this Act, provided that the term does not
include a partnership that is listed on.a United States
national stock exchange.

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
Added (c).

Adopted concurrent amendment, R2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Statutory References
See N.J.S.A. 54:10A-4(h) as to official definition of “taxpayer.”

See N.J.S.A. 54:10A-11 as to receivers and others subject to the tax
imposed by this Act. - .

18:7-1.4 Definition of corporation

(a) The term “corporation” shall mean any corporation,
joint-stock company or association and any business con-
ducted by a trustee or trustees wherein interest or owner-
ship is evidenced by a certificate of interest or ownership or

Supp. 4-5-04
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similar written instrument and includes any corporation
created or organized under the laws of New Jersey and any
foreign corporation which is authorized to do business, or is
doing business, or employs or owns capital or property or
maintains an office in New Jersey in a corporate or orga-
nized capacity by virtue of creation or organization under
laws of the United States or any state, territory or posses-
sion thereof, the District of Columbia, or any foreign coun-
try, or any political -subdivision of the foregoing, which
provided a medium for the conduct of busmess or the
sharlng of its gains.

1. The term 1nc1udes any other entity classified as a
‘corporation for Federal income tax purposes.

2 ‘The term includes any State or Federally chartered

bulldmg and loan association or State or Federally char-

tered savings and loan assocratron

' Specml amendment R.2003 d135 effective - February 27, 2003 (to

| NJS.A. 54:10A4(c).

expire August 26, 2003).

See: 35 N.J.R. 1573(a).

In (a), added.1 and 2.

Adopted concurrent amendment R.2003 d370 effective August 22,

2003:
See: 35 N.J.R. 1573(a) 35 N.JR. 4310(a),
‘Provisions of R.2003 d.135 adopted without change.

Statutory References
See N.I.S. A. 54: 10A—4(c) as to definition of “corporatlon

s 18 7—1 5 lelted partnershlp assocnatlons subject to the

Act

'Limited'-'partnership associations forrned under N.JS.A.
42:3-1 are subject to tax under the Act:-
partnership associations shall be formed in New Jersey in
accordance with N.J.S A, 42 3-1et seq after September 21,

i 1988

Amended by R.1994 d.186, effectrve April 18, 1994

" See 26 N J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

Case Notes

- Taxpayer holding company did not qualify as investment company
that could elect to have its corporation business tax calculated on 25%
of its net income and net worth, due to provision of services to
subsidiaries and participation in. day-to-day operation of subsidiaries,
and failure to show that such activities represented less than 10% of
total activities or that-qualified investment activities represented 90% or
more of total activities. International Thomson Business Information,
Inc. v. Director, Division of Taxation, 14 N.J.Tax 424 (1995).

18:7—1.6 Subjectivity to tax; how created

to be subject to tax under the Act and is required to file a
return and pay a tax thereunder provided it falls within any

one of the foIlowmg
|

1

|Supp. 4-5-04.

1
1
1
i

No new limited

(a) Every corporation not expressly exempted is deemed- .

1. Existing under the laws of the State of New Jersey;
or

2. If a foreign corpbration:

i. Holding a general certificate of Authority to do ‘
business in this State issued by the Secretary of State;
or . :

~ii. Holding a certificate, license or other authoriza-

tion issued by any other State department or agency,
authorizing the company to engage in corporate activity
within this State; or -

iii. Doing business in this State; or -

] 1v Employing or owning capital in this State; or
v. Employing or owning property in this State; or
Vi. 'Maintaining an office in this State; or -

vii.
or

Deriving receipts:from sources within this State;

viii. Engaging in contacts within this State.

(b) A taxpayer’s exercise of its franchise in this State is
subject: to-'taxation in this State ‘if the taxpayer’s business
activity in this’ State is sufficient to give this State jurisdic-
tion to impose the tax under the Constitution and statutes of
the United States. ' -

Example 1: An entity regularly providing asset manage-
ment services as defined in N.J.A.C. 18:7-8.10(¢) from a .
location outside New Jersey to customers within New J ersey
is sub]ect to tax in New Jersey.

- Example 2: A New York corporation delivers furniture
into New Jersey by its company owned truck. The driver
collects . the payment from the New Jersey customer. The
New York corporation is subject to tax in New Jersey.

 Amended by R.1996 d.518, effective November 4, 1996.

See: 27 N.J.R. 3913(a), 28 N.J.R: 4795(a). -

Spec1al amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003). :

See: 35 N.J.R. 1573(a).
In (a)2, added vii and viii;: added (b).

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a) 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Statutory References

Seée N.J.S.A. 54:10A-2 as to what acts constitute doing business in
State of New Jersey for purposes of acquiring a taxable status.

Case Notes -

Nonresident corporation’s commercial activities in state amounted to
the “solicitation of orders”. Pomco Graphics, Inc. v. Director, Div. of
Taxation, 13 N.J.Tax 578 (1993).

Next Page is 7-4.1
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18:7-2.3

Special New Rule, R.2003 d.135, effective Februar§ 27, 2003 (to expire

August 26, 2003).
See: 35 NJ.R. 1573(a). . _
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

Provisions of R.2003 d.135 adopted without change.

18:7-1.19 Definition of New Jersey S corporaﬁon

“New Jersey S corporation” means a corporation that is |

an S corporation which has made a valid election pursuant

- to section 3 of P.L. 1993, c¢.173 (N.J.S.A. 54:10A-5.22); and
which has been an S corporation continuously since the
effective date of the valid election made pursuant to section
3 of P.L. 1993, c.173 (N.J.S.A. 54:10A-5.22).

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003). ‘

See: 35 N.J.R. 1573(a).

Adopted concurrent new rule, R.2003. d.370, effective August 22, 2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

* Provisions of R.2003 d.135 adopted without change.

 18:7-1.20 Definition of public utility

“Public utility” means “public utility” as define.d in
N.J.S.A. 48:2-13.

Special new rule, R.2003 d.135, effective February 27, 2003. (to expire
August 26, 2003).
See: 35 N.J.R. 1573(a).
"Adopted concurrent new rule, R.2003 d.370, effective ‘August 22 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
- Provisions of R.2003 d.135 adopted without change.

18:7-1.21 Definition of qualified investment partnership

“Qualified investment partnership” means a partnership
under this Act that has more than 10 members or partners
with no member or partner owning more than a 50 percent
interest in the entity and that derives at least 90 percent of
its gross income from dividends, interest, payments with
respect to securities loans, and gains from the sale.or other
disposition of stocks or securities or foreign currencies or

' commodities or other similar income *(including, but not
-limited to, gains from swaps, options, futures or forward

contracts) derived with respect to its business of investing or .

trading in those: stocks, securities, currencies or commodi-
ties, but “investment partnership” shall not include a “deal-
er in securities” within the meaning of section 1236 of the
Federal Internal Revenue Code of 1986, 26 U.S.C. § 1236.

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003). S
See: 35 N.J.R. 1573(a).
Adopted concurrent-new rule, R.2003 d.370, effective August 22 2003.
See: 35 N.J.R. 1573(a), 35 N. IR. 4310(a).
Provisions of R.2003 d.135 .adopted without change.

18:7-1.22 Definition of savings institution

“Savings institution” means a State or Federally chartered
building and loan association, savings and.loan association,
or savings bank. ‘

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003). )

o

See: 35 N.J.R. 1573(a).
Adopted concurrent new rule, R.2003 d:370, effective August 22, 2003.

"See: 35 N.JR. 1573(a), 35 N.TR. 4310(a).

Provisions of R.2003 d.135 adopted without change.

18:7-1.23 Definition of partnership

“Partnership” means an entity classified as a partnership
for Federal income tax purposes.

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003). ‘

See: 35 N.J.R. 1573(a).

Adopted concurrent new rule, R.2003 d.370, effective. August 22, 2003.

“See: 35 N.JR. 1573(a), 35 N.J.R. 4310(a).

Provisions of R.2003 d.135 adopted without change.

SUBCHAPTER 2. NATURE OF TAX

" 18:7-2.1 Nature of tax; in general

7-9

(a) The Act imposes a franchise tax on every domestic
corporation not otherwise exempt, and upon every foreign
corporation not otherwise exempt, falling within any of the
taxable categories enumerated in N.J.A.C. 18:7-1.6.

(b) All corporations incorporated in New Jersey and all
foreign corporations acquiring a taxable status in New Jer-
sey immediately become subject to the tax.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

‘See N.J.S.A. 54:10A-2 as to those domestic and foreign corporations
deemed to have acquired a taxable status.

18:7-2.2 Calendar and fiscal years; definitions

(a) The term “‘calendar year” means an accountlng peri-
od ending on December 31.

(b) The term “fiscal year” means an ‘a‘lccounti’ng period
ending on the last day of any month other than December.

Statutory References
See N.J.S.A. 54: 10A—4(1) as to definition of “fiscal year.”

18:7-2.3 Federal calendar or fiscal year for reporting

(a) In general, the calendar or fiscal year on the basis of
which the taxpayer is required to report for Federal income
tax purposes is the calendar or fiscal year on the basis of
which it is required to report for purposes of the Act.

(b) Reports based on a 52-53 weeks account year will be
accepted where that method of reporting is permissible and
used for Federal tax purposes. If that method is used, a
fiscal year which begins within seven days from the begin-
ning of any calendar month shall be deemed to have begun
on the first day of that calendar month, and any fiscal year

Supp. 9-15-03
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'which ends w1th1n seven days from the end of any calendar

that calendar month

(c) Subsectron (b) above shall be used to determme the
appllcab111ty of the Business Tax Reform Act, P.L. 2002, c.40
to a. taxpayer having a. 52—53 week year begmnmg on or

‘ about Januaryl 2002.:

. expire August 26, 2003).
See 35 N.J.R: 1573(a)
*Added (c):

2003.

| 'See: 35 N.JR. 1573(a), 35 NJR. 4310(a).-

Prov1510ns of R. 2003 d. 135 adopted without change

e 18: 7—2 4 - Proof of Federal accountmg perlod

Every domestlc and’ every foreign’ corporatlon which: ac-
quires a taxable status ‘in* New Jersey shall submit proof to

status, of the- accountmg period establrshed by it for Federal
1ncome tax purposes

" | Amended by R.1979 d.45, effective Februaty 6, 1979 o

See: 11 N.JR. 40(d), 1 NJR. 150(b)

182 7—2 5. Proof {of accountlng perlod other than Federal

basis

o Amended by R. 1979 d.4s, effectlve February 6, 1979

See: 11 NJ R, 40(d) 11 NJR. 150(b)

i 18 7—2 6 SubJect corporatlons must file on, basns of

ks calendar year period unless. otherw1se permrtted

Federal income tax return must file its Corporat1on Business

- ‘Amended by R.1979-d.45, effect1ve February 6 1979
. .laee 11 NJR 40(d) 11 NJR! 150(b) L

-/

o Jl8 7—2 7 ‘ ‘Effect of fallure by a corporatlon to estabhsh

accountmg period

Supp. 9f1‘5103, e

A ‘corporation: which has. not estabhshed an- aocountmg

~period for Federal income tax purposes shall be deemed to

" be _operating on' the basis of a calendar year ‘accounting .

perlod ufitil proof has been submitted to .the ‘Division of '

- Taxatlon of ‘the establishment of a f1scal year accountlng
T erlod for Federal mcome tax purposes R,

o

.month shall be'deemed’ to have ended on the last day of i

Specral amendment R2003 d135 effectlve February 27 2003 (to.

Adopted concurrent amendment R2003 d370 effectlve August 22 "

the D1v151on of Taxation, within 90 days of the' date of
) 1ncorporat10n or the date of acquisition of ‘such taxable

‘A subject .corporation* which s ‘not required to file a -
Federal income tax return shall also submit proof to the

Division of Taxation, within 90 days of the date of incorpo-

|ration or the date of acquisition of a taxable status, of the.
|accounting period on' the basis of whrch to report for.. -
|purposes of the Act. -

A sub]ect corporatlon which’ is not requlred to file a’

© [Tax Return on the ba31s of ‘a.calendar year ‘accounting -
B perrod unless permlssron to employ a fiscdl year basis has -
~been granted in writing by the D1v1s1on of Taxatlon upon,' .
B apphcatlon having been made. _—

e ‘r_Amended by R.1994d.186, effective. Aprll 18 1994
" See: 26 N.JR. 761(a); 26 N.J.R: 1696(b) :
»Spec1al amendment R:2003" d‘135 effectlve February 27 2003 (toj

‘.See -35. NJ !
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Amended by R.1979 d 45, effectrve February 6, 1979

“Seet 11 N.JR. 40(d), 1I'NJR. 150(b)

18:7-2. 8 Effect of fallure by a corporatlon to submlt proof .
S ‘of an estabhshed fiscal year accountmg period’

Every corporatlon which has not -submitted satrsfactory -

) proof to the Division of Taxation that it is operatmg ona .
- basis other than a calendar year accountlng period for
*_Federal income tax purposes, shall be‘deemed to be operat-
" ing’ om. the ba51s of a calendar year accountmg perrod

: Amended by R.1979 d 45, effectlve February 6, 1979,
* See: 11 NJR: 40(d), 11 NJ R. 150(b).

18: 7-2. 9 Effect of proof of established fiscal year
o accounting. perlod submitted late

k Upon due proof of the establlshment of a frscal account- o
ing period and the f111ng of a proper return’ covering. such -
. perrod accompamed by payment of the tax hablhty, a corpo-

ration shall be credited with' any payment made in -connec-

., tion w1th a return. previously filed on the basis of a calendar . -~
) year perlod by reason of thls regulation. '

18 7—2 10 Perlod of appllcatlon of tax -

The tax is 1mposed for each calendar or flscal perlod of o

the taxpayer or any part thereof, during which the taxpayer -
‘had a taxable status'as described:in N.J.A.C. 18: 7—1 6. See -
N.J.A.C, 18:7-1:6, (Taxable status how created )

l,
vl ' Statutory References ’

See N.JS:A, 54:10-15 as to annual payment of franchlse tax for all or
part of a taxpayer S annual or fiscal year accountmg penod

1
e Case Notes

Rule provrdes that corporatlon busmess tax be 1mposed upon’ each
calendar yéar or fiscal period of the taxpayer; business held 'subject to .
tax despite its winding down because it temained an enterpnse employ- - -

- ing money/capital coming into. competltlon ‘with the business of national

banks* and‘ still -generating ‘interest income. T.H.E. Fmanaa] Corp \A

’ Taxatlon D1v Dlrector, 3 N.J.Tax 375 (Tax Ct. 1981)

18 7—2 11 Component factors of tax base - ‘

The tax for the period or partlal perlod prescnbed in

. N. JA.C. t18 7-2.10-is measured by taxpayer’s allocable entire -
. net income. The tax hab111ty ‘may also be ‘the Alternatlve
Mmlmum Assessment -amount . calculated ‘pursuant to -

’NJSA 54 10A—5a and NJAC 18: 7—18

R. 1970 d 121 effectrve October 5 1970
.78(a), 2 N.JR. 95(a):

- expire August 26, 2003)
See:. 35 NJ R.'1573(a)..
Added the second sentence.

" -Adopted concurrent amendment R2003 d370 effectlve August 22 '

2003.

1573(a), 35 NJR. 4310(a)

. Prowsron of R.2003 d 135 adopted wrthout change 'v‘
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CORPORATION BUSINESS TAX ACT

Statutory References

See N.J.S.A. 54:10A-5(¢) as a minimum amount of franchise tax
which may be assessed.

Case Notes

Provision for computation of tax based on number of shares autho-
rized as of the close of the calendar or fiscal accounting period covered
by a return, in thé absence of a statutory determinative date, not
challenged;. provision compared to real and personal property alterna-
tive tax as mean average value on a quarterly basis in N.J.A.C. 18:7-8.6.
General Trading Co., Inc. v. Director, Div. of Taxation, 83’ N.J. 122, 416
A.2d 37 (1980). ‘

18:7-3.5 (Reserved)

Amended by R.1979 d.45, effective February 6, 1979.
See: 11:N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1982 d.395, effective November 1, 1982
See: 14 N.J.R. 826(b), 14 N.J.R. 1221(b)
Added (c). -
Amended by R.1983 d.219, effective June 20, 1983.
See: 15 N.J.R. 320(a), 15 N.J.R. 1038(e).
Deleted and reserved (a). In (b), added 2—4. “Also deleted old (c).
Repealed by R.1994 d.186, effective April 18; 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). : o
Section was “Computation of tax by short tax table”. G

18:7-3.6 Tax rates—corporatlons, S corporatmns and
surtax o

(a) Tax rates for C corporations are as follows:

1. Except as may be provided in (a)3 and 4 below, for

all fiscal periods beginning on or after. January 1, 1980,

" the net income tax rate is nine percent, for a corporation
that is not a New Jersey S corporation.

2. Except as may be provided in (a)3 and 4 below, for
a foreign corporation acquiring a taxable status in New
Jersey on or after January 1, 1980 and filing its New
Jersey return Form CBT-100.0n a short period basis, the
tax rate is nine percent on adjusted entire net’ 1ncome
after proper proration.

3. For privilegé perrods beginning on or after July 1
1996, a taxpayer that is not a New Jersey S corporation
that has entire net income of $100,000 or less for a 12
month privilege period, the rate for that privilege period
shall be 7% percent. A corporation having an accounting
period of less than 12 months may qualify for this reduced
rate if its income when prorated does not exceed $8,333
per month.

Example: A taxpayer havingv a five month acconnting
~period qualifies for the 7% percent rate if its income. for the
penod does not exceed $41,666.

.4. For privilege perlods begmnmg on or after January '
1, 2002, a taxpayer that is not a New Jersey S corporation
that has entire net income of $50,000 or less for a

" 12-month privilege period, the rate for that privilege .
period shall be 6% percent. A corporation that is not a
New Jersey S corporation having an accounting period
less than 12 months may qualify for this reduced rate if its
income when prorated does not exceed $4,166 per month.

7-13

(b) Tax rates.for New Jersey S corporatrons are as fol-

lows: .

(1) For a New Jersey S corporation wi‘th a fiscal year
beginning after July 7, 1993 but before January 1, 1994
the tax rate for a New Jersey S corporation is two percent.

2. For a New Jersey S corporation whose privilege
period begins on or after January 1, 1994 but before
January 1, 1995 the tax rate for a New Jersey S corpora-

-tion is 2.350 percent.

3. For a New Jersey S corporation whose privilege

~period begins on or after January 1, 1995 but before

January 1, 1996 the'tax rate for.a New Jersey S corpora-

tion is 2.42 percent.

"4. Periods beginning on or after January 1, 1996 and v
endmg on or before June 30, 1998:

i Except as may be ‘provided in (b)411 below, for a
New Jersey S corporation whose privilege period begins
on or after January 1, 1996 and ends on or before June
30, 1998 the tax rate, with respect to its entire net
income not subject to Federal income taxation (or such
portion thereof as may be allocable to this State) is 2.63
percent. See also (c) below -

ii. For pr1v11ege perlods begmmng on or after July
1, 1996, -and ending on or before Junme 30, 1998, a
taxpayer that is a New Jersey S corporation that has
entire net income of $100,000 or less for a 12 month
privilege period, the tax rate for that privilege period -
with respect to its entire net income not subject to
Federal income taxation (or such portion . -thereof \as
may be allocable to this State) shall be 1.13 percent A
corporatron having an accounting period of less than 12
months may qualify for this reduced rate if its income
when prorated does not exceed $8,333 per month. See
also (c) below. -

5. Periods ending on or after Juvlypl, 199_8 and on or
before June 30, 2001:

i, Except as provrded in (b)5ii below, for a New
Jersey S corporation whose privilege period ends on or
after July 1, 1998, but on or before June 30, 2001 the
tax with-respect to its entire net income not subject to
Federal income taxation (or such portion thereof as-
may be allocable to this State) is two percent. See also
\(c) below. ‘ :

ii. For pr1v11ege periods ending on or after July 1,

1998, but on or before June 30, 2001 & taxpayer that is:

~ a New Jersey S corporation that has entire net income
of $100,000 or less for a 12 month privilege period, the
tax rate for that privilege period with respect to its
entire net income not subject to Federal income taxa-
tion (or such portion thereof as may be allocable to this
State) is 0.5 percent. A corporation having an account-
ing period of less than 12 months may qualify for this
reduced rate if its income when prorated does not
exceed $8,333 per month. See also (c) below.
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.on or before June 30 2006:. -

. g 'percent See- also (c) below. :
" ii.  For prlvrlege penods endlng on or after July 1

“less than 12 months may qualify for this reduced rate if

“month See: also (c) below

before June 30, 2007

'kls 0. 67 percent See also (c) below

BE :"? 8. For prrv11ege penods endlng on or- after July 1 :
2007. there shall be no tax 1mposed on’ New Jersey S

corporatlons

1375)

| bl to- this State.

o sqpp;_fg'.is;-'oaf -

6 Perrods endmg on or: after July 1 2001 and endmg : o

Except as may be provrded in (b)611 below for a,'_ :

s ,New Jersey'S. corporatlon ‘whose. prlvrlege perlod end-"
“ing on or after July 1, 2001 and ends on or before June -
-30, 2006 the tax rate; with respect. to its entire net -

*2001, a taxpayer that i is.a-New Jersey S corporation that.
““has " .entire net . income of - $100,000- or ‘less” for a. ‘-
" 12-month: pr1v1lege period, the tax rate: for -that - privi-,
© lege period- with- respect to its entire net. income not -
" subject .to Federal income’ taxation (or such -portion
- ‘thereof as-may be allocable to this State) shall'be 0
~percent. A corporatlon havmg an’ aocountlng perlod of

; S denommator’v i
7. Perlods endmg on ‘or after July 1 2006 but on or'ﬁ -

e Except as may be provrded in (b)711 below for a.

- New Jersey. S corporatlon whose taxable: income is in.

|+ excess of '$100,000. for the prlvrlege perrod and whose -

vﬁ“'taxable year ends on or ‘after July 1, 2006, but on or " 00375
“before June 30, 2007 ‘the tax with- respect to its entire - -

" net mcome not sub]ect to: Federal income" ‘taxation (or B

o ~such’ portlon ‘thereof as may be allocable to this State) S

“ji. Fora taxpayer thatisa New Jersey s corporatron - surtax: rate as follows:.

" -having entire net. income less than $100,000 for privi-
o jlege perlods endmg on or. after July 1 2001 there ismo.. "

1. Bxcept as may be provrded 1n (c)2 or: 3 below for a .
| “New Jersey S corporatlon ‘the ‘tax’ Tate is. nine percent
S multlphed by.any of its'entire net income that is subject to” -
L .-,-_""Federal income taxatlon or such portion-- thereof as may =
" be’ allocable to th1s State (See for example IR C 1374

o2 For pr1v11ege perrods begrnnmg on or after July 1 .
1996, a taxpayer that is-a New Jersey: S Corporatlon that
“has entire net income of $100,000 or; less for a-12- month -
- privilege perlod the tax rate’is. 15 percent multlplled by

. "Amended by R 1979 d 45 effectrve February 6 1979
- See: 11-NILR. 40(d),11NJR 150(b).."" - :
“Amended by R:1980 d.146, effective Aprrl 9; 1980 f' P
o See: 12 NJR 159(b), 12 NJ.R. 293(b).~ '

- "Repeal dN Rule, R:1994 d:186, et t A 118 1994 T
v any of its entire net income that is subject to-Federal epeal and New Rule & 1eC e o

| income taxation- or such portion thereof as-may ‘be alloca- -
(See, for- ‘example, LR.C." 1374, or
"_"1375) A corporatlon ‘having an accounting perlod of less
S than’ 12 ‘months may qualify for this reduced rate if-its -
) ,mcome when prorated does not exceed $8 333 per month

3. For pr1v1lege penods beglnmng on or after J anuary :
1 2002 a taxpayer that is a New Jersey S corporatlon that .
has entire- net income- of $50, 000 or less for: a'l2 month .
B ',prlvrlege perlod the tax rate is 6.5 percent multlplred by -
Soolany . of' its “entire: net income that is subject to Federal FRE
income taxation-or such portlon thereof as may. be alloca- .~ -

" income not subject to Federal income taxation (or such . “ble to this State. (See, for example, LR.C. 1374 or 1375.) .~ .

5 “portion thereof as may be allocable- to’ th1s State) is 1 33‘
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A corporatlon havmg an accountmg perlod of less’ than 120 o

months may quahfy fo this reduced rate if its- mcome.g

v when prorated does not exceed $4, 166 per month

- (d) In addrtron a surtax calculated pursuant to N’ J S A

calendar months

o and thereafter

onth riding before Janua 1194

E ‘ Total months in accountmg perlod R

!

dec1m place

J’Adjusjt‘e,d S,urtax Rate ..

Example 1 A taxpayer whose tax year covers a 12—monthl :
.-'perlod endmg on January 31, 1994 determines the adjusted .~ "~
0035 X " =.00344.. Note: For . =
" ease of computat1on the calculatlon is: rounded to the flfth;', o

54: 10A-5.1 and -5.2 'shall be computed ‘and added ‘to the -
- applrcable tax, provrded that on-and after January 1,199 ..
‘there shall be no surtax imposed: ~The adjusted surtax rate
* for accountmg perrods ending between January 1 and June A
30,1994 is determined by multlplyrng the surtax rate for the
. perlod (00375) by a quotient, the- numerator of which is the -
L - number; of complete calendar months in’ the _taxpayer’s’ -
its income when prorated does not lexceed $8 333 perr; | accountmg ‘period endmg before January 1, 1994 and the L
RS f which " is - the - total number of: complete-»., L
» 1in’ the accountmg period..  This calculatlon?'_ E
'»'ensures' that the surtax rate is reduced proportionally for' v
" those’ taxpayers with a tax- year -ending after January 1, 1994.
"'The surtax is then completely el1m1nated for f1scal year 1995 :

Exarnple 2 The adjusted surtax rates for taxpayer w1th"'3_‘ S

.‘accountmg perrods \covenng 12° months -are_listed 'below:.

Taxpayers Wwith- accountmg periods- coverlng less than 12

: 1scal Year

S ‘Adju‘Sted"Su_rtax AR

1: Bnded © Rate . o
©1731/94. 0:00344

S _,_'2/28/94' - :70.00313.

L Gpyes 000281
Capops 00025
s5BI94 o219
CesUs4 o oooss

- See::26 NJR 761(a), 26 N.J.R. 1696(b). - : .
| Section ;was - “Method of computmg part two of ‘tax; net mcome vl
“base”. : :
'-Amended by R 1995 d; 134 effectrve March 6 1995
.See: 27 NULR! '57(a), 27NJR. 935(c). _— P

-"Amended by ] R:1996 d.495, effective October 21 1996 P
See 28 N‘J R 3056(b) 28 N.J. R 4592(b) PR

“months must compute the approprrate rate usmg the formu- T

(c) The rates for mcome of New Jersey S corporatrons la mdlcated above .

i ] Federally are as follows
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18:7-3.11

Amended by R,1998 d.193, effective April 20, 1998.

See: 30 N.JR. 605(a), 30 N.J.R. 1426(a).
Rewrote (g) and (h); inserted new (i) and (j); and recodlfled former

(i) through (k) as (k) through (m).

Special amendment; R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003). )

See: 35 N.J.R. 1573(a). ) ) -
Rewrote the section. :

Adopted concurrent ‘amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a)
Provisions of R.2003 d.135 adopted without. change

Statutory References

See N.JS.A. 54:10A— ~5(c) as to computatlon of tax on basis of entire
net income. :

18:7-3.7 "(Reserved)

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.JR. 40(d), 11 N.J.R. 150(b).
Amended by R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). .
(a)2: Added “but before June 30 1974”; (a)3 Added “but before
December 31, 1980”:
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R.761(a), 26 N.J.R. 1696(b).
Section was “Corporation tax prepa’yments; amounts due”.

18:7-3.8 Investment company; tax self-assessed and
payable

(a) The tax payable by. an investment company entitled
and electing to report as such is a tax measured by 40
percent of its entire net income at the rate provided by law.

(b) In no case shall the total tax be less than $250.00
provided that for privilege periods. beginning on and after
J anuary 1, 2002 the tax shall not be less than $500.00, except
that for a taxpayer that is a member of an affiliated group or
a controlled group pursuant to sections 1504 or 1563 of the
Federal Internal Revenue Code of 1986 and whose group
has total payroll of $5,000,000 or more for the privilege
‘period, the minimum tax shall be $2,000 for the privilege
period.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1990 d.489, effective October 1, 1990.
See: 22 N.J.R. 1871(a), 22 N.J.R. 3147(a). ]
Tax rate amended to conform to statutory tax rates.
Repeal and New Rule, R.1994 d.186, effective Aprll 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). -
Section was “Investment company; tax assessed and payable”.
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.
Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions-of R.2003 d.135 adopted without change. -

Statutory References

See N.J.S.A. 54:10A-5(b) as to method of computing. amount of
franchise tax payable on taxpayer’s entire net worth. See N.J.S.A.
54:10A-5(d) as-to method of computing amount of franchise tax
payable by an investment company which has elected to report as such.
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18:7-3.9 (Reserved)
Amended by R.1982 d.6, effective February 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).

“By” was “for”; added.“on and after”; deleted “and thereafter”;
added “but beforé December 31, 1980 added “N.J. AC 18:7-3.77;
deleted “section 3.7”; deleted “of this chapter”.

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Investment company tax prepayments; amounts, dates

due”.

18:7-3.10 Regulated investment company; tax payable

(a) For the pr1v11ege periods beginning before January 1,
2002, the tax payable by a regulated investment company,
entitled and electing to report as such, is $250.00.

(b) For privilege periods beginning on and after January
1, 2002 the tax applicable to a regulated investment compa-
ny shall be $500.00, provided, however, that for a taxpayer
that is a member of an affiliated group or a. controlled
group pursuant to sections 1504 or 1563 of the Federal
Internal Revenue code of 1986 and whose group has total
payroll of $5,000,000 or more for the privilege period, the
minimum tax shall be $2,000 for the privilege period:

(c) A regulated investment company, as defined in
N.J.S.A. 54:10A-4(g), that also qualifies as an investment

‘company, as defined in N.J.S.A. 54:10A—4(f), is not subject

to the AMA. Such a company shall annually file form
CBT-100, completing page 1 and Schedule M for regulated
investment companies. In addition, a statement should be
attached to-the taxpayer’s return indicating that the regulat-
ed investment company qualifies as an investment,company.

(d) A taxpayer that qualifies as both a regulated invest-

~ ment company and an investment company shall pay the

minimum tax applicable to all taxpayers of $500.00 unless it
is a member of a controlled or consolidated group having
total payroll of $5,000,000 or more, in which case the
minimum'tax would rise to the level of $2,000.

(e) A regulated investment company that does not quahfy
as an invéstment company is subject to the alternative
minimum assessment.

Amended by R.1979 d .45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 NJ R. 150(b).
‘Amended by R.1983 d:496, effective November 7, 1983.
See: 15 N.J.R. 1365(a), 15 N.J.R. 1872(b).
Deleted old (a)-(c). In (a), added $250.00 tax. Also added new (b).
Speaal amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a)..
Rewrote the section.:

. Adopted concurrent amendment R2003 d.370, effective August 22,

2003.
See: 35 N.J.R.1573(a), 35 N.J. R 4310(a).
Provisions of R.2003 d.135 adopted without change.

Statutory References
See N.J.S.A. 54:10A-5 as to how taxpayer should compute the total
amount of franchise tax payable. .

18:7-3.11 (Reserved)
Amended by R.1982.d.6,_effective January 18, 1982.
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See: 13 N.J. R 688(a), 14 N. IR. 105(d).

Added “on and after”; deleted “and thereafter
December . 31, 19807; added “N.JA.C. 18:7-3. 7”
-3.77; deleted “of this chapter”.

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Section was “Regulated investment company, ‘tax prepayments,

amounts and dates due”. o i .

added “but before
deleted “section

18:7-3.12 ‘Method of accounting

accrual or other basis, used in computing net income for
Federal income tax purposes is to he used in computlng
entire net income under the Act.

' Amended‘by R.1994 d.186, effective April 18v, 1994. .
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

. Statutory References
See N.J.S.A. 54:10A-4(k)(3) as to Director’s right to redetermine the
penod in which income should be included despite method of account-
ing used by the taxpayer.

18:7-3.13 Estlmated tax
(a) For any privilege periods beginning on or after Janu-

» 1nstallments as follows:

1. Twenty-five percent on or before the 15th day of
the fourth month and

2. Twenty- flve percent on or before the 15th day of
the sixth month; and

the ninth month; and

month of its current accounting period.

~(b) For privilege periods beginning on or after January 1,
2003, each taxpayer with gross receipts of $50,000,000 or
more for the prior privilege period shall pay its estimated
tax for its current privilege period in installments as follows:

1. Twenty-five percent on or before the 15th day of
the fourth month of the period;

2. Fifty percent on or before the 15th day of the sixth
month of the period; and .

month of its current privilege penod

$500.00 or less, a taxpayer may, in lieu of making the

[smgle payment on or before the original due date for filing
its return. The single payment is 50 percent of the tax shown
1on the face of its return. Such tax must be determined with
reference to the tentative return or final return which was
!flled or should have been filed on or before the original
date of such return. The single payment should be comput-

ed by taking into account any payment which may have been

year.

In general, the method of ~accounting, whether cash,,

| ary 1, 1985, each taxpayer shall pay its estlmated tax in four -

3. Twenty-five percent on or before the 15th day of,

4. The balance on or before the 15th day of the 12¢th

3. The balance on or before the 15th day of the 12th

(c) When the tax liability for the preceding tax year is

linstallment payments otherwise required, discharge its entire
- obligation with respect to estimating its tax by making a

n'made on the 15th day of the fll‘St month of its current tax

Supp. 9-15-03 116 - |

(d) For purposes of applying this rule, it is necessary that
the preceding tax year be a full calendar or fiscal year, or
where “such return is for a short period of less than 12

months, the actual tax liability for such short period must be -
divided by the number of whole months covered by the

return - and multlphed by 12 to 1mpute a tax for a full
calendar or fiscal year. For the purpose of this computation
a fraction of a month is to be disregarded.

(e) A taxpayer shall be entitled to a credit in the amount
of the estimated tax payments made and shall be entitled to

. the return of any amount so paid which is in excess of the
© total tax: payable under N.J.S. A 54: 10A—15(c) and N J.A.C.

18:7-3.

i

. (f) Any amount overpaid and appearing on. the face of

the return CBT-100 for the immediate preceding year may
be applied in lieu of any payment of estimated tax otherwise
due under this section where the taxpayer indicates on the

face of such return that it elects to have such overpayment -

so applied. Such amount will be considered to be a pay-
ment of the first installment of the estimated tax for the

e
mnext succeeding year unless the taxpayer designates other-
~wise on the face of the return for the year in which the

overpayment was made.

(g) The term “taxpayer” as used in this section is defined
at N.J.A.C. 18:7-1.3 and includes corporations as defined in -
N.J.S.A. 54:10A-4(c), investment companies, regulated. in-
vestment companies, real estate investment trusts, financial
‘business corporations, bankmg corporations and savings in-

stltutlons

(h) The due date for any payment of estimated tax
cannot be extended. :

New Rule, R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).

" Amended by R.1990 d.296, effective June 18, 1990.
" See: 22 N.JR. 1045(a), 22 NJ.R. 1946(a).

" In (f): added last sentence. - Added form number CBT—lOO

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26. N.J.R. 1696(b). -

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).

In (a), substituted “privilege periods” for “accounting period” in the |

introductory paragraph; added new (b); recodified former (b): through

(g) as (c) through (h); in new (g), substltuted “savmgs institutions™ for

“limited partnership associations”.

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

Provisions.of R.2003 d.135 adopted without change.

18:7-3.14 Estimated payment for fourth quarter 2002
Notwithstanding contrary provisions of law, for the privi-
lege period of the taxpayer beginning in calendar year 2002,
an underpayment of the installment payment due on or
before the 15th day of the 12th month of the period exists if
the amount actually paid is less than the amount that would
have been paid if the taxpayer had paid 25 percent of its

actual liability for the current privilege perlod The under- ,

payment is the amount of this dlfference

\
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L rector -whichever is earlier.
" the penod of the underpayment

- prescribed above.
payment 1nterest computatlon
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August 26, 2003). -

~See: 35N.JR. 1573(a)

Adopted. concurrent new rule .R 2003 d: 370 effectrve August 22, 2003

‘See: 35 N.J.R: 1573(a); 35 N.J.R. 4310(a). -

Provrsrons of R.2003 d. 135 adopted wrthout change

Interest on underpayment of mstallment

payments o b

(a) NJ. SA 54: 10A—15 4 1mposes an add1t10n to the tax‘

on, the amount of the underpayment of any mstallment of

_estimated tax by a ccorporation _(with certain exceptlons)
- This. addition to the tax is. nnposed irrespective - of any
reason for the underpayment

“The amount of the ~under-
payment for any. 1nstallment date is the excess of:

1.: The amount of the mstallment payment Wthh

‘would be requrred to. be paid if all installment payments.
. were equal to 90. percent of the tax 'shown on'the return.
for the accounting year or, if no return was f11ed 90 ‘

- percent of the tax for that year, over 3

2 “The amount if any,’ of the mstallment pald on or’
S before the last day prescrrbed for such payment o

. Specral new rule R.2003 d. 135 effectrve February 27 2003 (tor explre’ .

(b) Interest is determmed at the annual rate- referred to..

in (c) below based upon the amount of the underpayment of

‘any installment of estimated tax for the period - from  the
- date such installment was required to be paid until ‘the 15th

day of the fourth month followmg the close of the tax year, -

or the date such underpayment was recerved by the Di:
. For purposes of determmmg

1. The date prescrrbed for payment of any 1nstallment;
o _of estimated tax may not be extended; and :

2 A payment of estrmated tax on any mstallment |

‘ date, to the extent that it exceeds ‘the amount. of the

. installment determmed under (a)1 above for. such date
"~ . ‘shall be con81dered a payment of any prevrous underpay-

ment

‘ (c) The rate to be used in (b) above is an annual rate of

date. of Jpayment. On and after July 1, 1993, the rate is

three percent above the prime rate compounded. annually £

Each such underpayment shall ‘bear interést at. the rate
“The following is an example of under-

1. Assume the ‘average predommant prlme rate for
January 1, 1994 is- six percent. Therefore, the apphcable

interest on underpayment pursuant to this subsection is .
-, in tax rates. v
“ return filed pursuant to-N.J.A.C. 18: 7—12 ‘the tax comput-~

©six percent plus three percent or nine percent :on the

" amount of any underpayment of estimated tax due on.or " :
. after April 1, 1994 but before July 1,.1994. The method o

: .prescrlbed for computing. the addition to the tax may be
‘illustrated by the followrng example e

~five percent above the prime rate, compounded dally from. -
- the date the tax was originally due' and -payable until the

l
~A corporation: reportmg ona calendar year basrs -

est1mated on -its Statement of Estimated Tax for 1994,

'estlmated tax in the :amount of $50,000. It ‘made

payments of $12,500 each on April 15, 1994, June 15, = -
1994, September 15, 1994 and:December 15, 1994. On

‘ Apnl 15, 1995, it filed its tax return, CBT-100, showrng

. - a total tax of $200, OOO Siricethe ‘amount of .each of - o
- the four installments paid by the last date prescrrbed o

for payment thereof was less than 90 percent of the-tax
shown on the return, the addition to the tax under this -
rule is applicable: and.is computed as follows assummg.
' 'that no exceptron apphes -

Item (1) Tax on return for 1994 ., .......: e $200 000

Item(2) Ninety. percent. of item: (S e iiaie . 180,000
Item (3). Amount of estimated tax required to be
paid-on each 1nstalhnent date- (25 percent 8
“of $180,000) .. ...
Item (4) Deduct. amount pard on each mstallment' . :
, ddate . i T e - 12,500 -
Item (5): Amount of underpayment for each mstall-. '
ment.date (item (3) minus item @) i

$ 32,500

Item (6) Interest shall be charged on each underpay- - -
.. ment at the rate as prescrrbed in thrs sub-
sectlon

; Frrst installment: Interest perlod April 15; 1994 to, April 15, 1995 "

" Second installment: Interest period June 15, 1994 to April 15, 1995
- ‘Third installment: Interest period September 15, 1994-to April 15, 1995
Fourth installment: Interest period December 15, 1994 to Aprrl 15, 1995

(@) If there has been an underpayment of- estlmated tax

‘as of the: installment date prescribed for its payunent and the
taxpayer believes that one oOr more ‘of the exceptions de-
- scribed in (e) below précludes the imposition of the addition
" to-the tax;.it should attach to:its-tax: return, CBT-100, for -

" the taxable year a Form CBT-=160 showing the apphcabrhty

of ‘any. exceptlon upon whrch the taxpayer rehed

- (e) Exceptlons to 1mposmon of interest on underpayment ‘
of an_installment payment The addition to the tax under
this Tule will not be imposed for any underpayment of any
installment " of estimated tax:if, on or before the date pre-

~ scribed for payment of the installment, the total amount of
- all payments of estimated tax made equalled or exceeded
- the amount which would have 'been required to be paidon -
- or before such date if the estlmated tax were the least of the -
: followmg amounts: . -

1. An amount. equal to the tax determmed on the '
- basis of the tax rates for the taxable year but otherwise on .
the basis of the facts shown on the return for the’ preced-
- ing taxable year and the law, apphcable to such year. If.
- the tax rates for the current taxable year with respect to

' which the underpayment occurs: differ from the rates

Vapphcable to -the ‘preceding taxable. year, the exception
‘will only apply to installments due-on or after the change -
If the precedmg return was a short period

ed on the basis of the facts. shown on-such return for -

_purposes. of ‘determining the applicability of the exception
- shall be the tax appearing on such short period return

Supp. 9-15-03
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| Seér 13NIR. 688(a), 14 N:J.R. 105(d).
. ‘Amended by R.1984 d. 322 effective August 6 1984
- See 16 N.J.R. 1043(a); 16 N.J.R. 2152(b). .

’ See: 26 NJR. 761(a) 26NJR 1696(b)
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s 'months covered by such short penod return, or-

‘d;;mmed by placmg on-an- annual bas1s 'th
) vand taxable net Worth for ‘

. {- N month

Erther the flrst three months or the flrst f1ve

| requrred to be pard m the srxth month

’ requlred to be pa1d in the mnth month v ‘and

o 1v Elther the flrst nine months or the flrst eleven

R : “requrred to be pa1d in the twelfth month

o year

New' Rule R. 1982 d 6 effectrve J anuary 18 1982

Sectlon substantrally amended.

‘ Amended by R.1988 d.407, effectlve September 6 1988

vSee 19 N.J.R. 2255(b), 20 N-J.R. 2310(0)
o Substantrally amended (¢). .. b
‘| Amended-by. R:1994 d.186, effective Aprrl 18 1994

' _A 18 7—3 16 Banklng corporatlons and ﬁnanclal busmess
Ao corporatlons ' I & S
R NJA C 18 7—3 13 3 15 11 12 and 13 6 apply to bankmg
s corporatlons and flnancral ‘business - corporations.”

b N.J.S.A. 54:10A-34. et seq. regardmg therr general taxab111ty
Vunder the Corporatron Busmess Tax Act l

3 New Rule, R 1982 d. 6 effectrve January 18 1982 N
See 13 N.J.R.*688(a), 14'N.J:R. 105¢d).

| Amended by R.1994 d.186, effective April 18, 1994

* | See: 26 N.JR: 761(a), 26 NIR. 1696(b). ~~ ~ -

s

- ';;;.mult1p11ed by 12 and then d1v1ded by the: number of whole-’ R £ 7—3 17 v : [

' L (a) The ‘priority of credits for a taxpayer under the Cor-

- poration, Business Tax At shall be the priority of statutory .

_ credits set forth in' this section. The tax imposed for a fiscal
-ot calendar accounting year ‘pursuant to section 5 of P.L.\:

11945, ¢.162, shall first be. reduced by the amount of any -

2 An amount equal to” 90 percent of the tax deter—_‘ ‘
taxable 1ncome ’

5 ri,_ The flrst three months of the taxable year m the .'
case ‘of. the mstallment requ1red to be pa1d m the fourth,',

o r‘months -of the taxable year- (whrchever results. in no )
. addition” bemg 1mposed) in' the case of the 1nstallment

i, Erther ‘the' frrst six months or the frrst erght :
- months of the taxable year (whlche er ‘results” in no .

addition being- 1mposed) in the case of the- 1nstallment» -any a

months ‘of the taxable year (whrchever results in no’
addition being 1mposed), in the case of the mstallment. '

3. The tax so determmed shall be placed on an annuals B
. ‘basis by first multlplymg it by 12, and then dividing the
: .resultrng amount by the number of months in the taxable o

T
s

See .

Coordmatlon of tax credlt

credit “allowed pursuant to section 12_of P.L. 2000, c.12 "~
(N.JS.A. 17B: 32B—12) then by the ‘amount of any credit -~

o allowed pursuant to section 3 of P.L. 1993, ¢.170 (N.J.S:A. ', o
. 54:10A-5.6), then by any amount allowed pursuant to. sec- -
'~ tion 19 ‘of ‘P.L. 1983, ¢.303 (NJ S:A. 52:27TH-78), then by,
. any amount allowed pursuant ‘to sectlon 12 of P.L. 1985,
227 (NJS:A. 55 19-13), then ‘by. any amount allowed -
- pursuant’ to section’ 42 of ‘P.L. 1987, c.102 (NJ.S.A. -
© 54:10A-5.3), then by any amount allowed under sectrons 30
_or 4 of PL. 1993,
- 54; 10A-5 19); then by ‘afly amount allowed pursuant to’_f'
" sectlo Lof P.L: 1993, ¢.175 (N.J.S.A. 54: 10A=5.24), then by
ction 1 -of P.L.71993,

c:150° (NJ S.A. 27:26A-15), then’ by any- amount allowed
. pursuant to . section - 3 of - P.L."1997; ¢.349- (N.JS.A.
54 10A—5 30), then by -any amount allowed -pursuant to .
'~ section 1 of P. L. 1999 €102 (N.J. S.A. 54:10A-5 Note), then
“by any amount allowed pursuant to. section 3 of P.L. 2001, -,
-cd415 (NJ S.A. 52 27D—492), ‘'then by ‘any amount allowed = -~
. pursuant” to section "1 of P.L. 2001, ¢.321 (NJS.A. *
L 54 10A—5 31), ‘then" by any amount allowed pursuant to =
_section!56- of P.L: 2002, c:43 (N.J.S.A. 52:27BBB-55).. Sec- .
_ tion 1 of P.L. 1993 €150 (N.J.S.A. 27:26A~15), shall reduce . *
the taxes hsted in sectron 1 of PL 1993 c. 150 (NJ SAZ

171 (NJSA.

unt' allowed pursuant to:

27 26A—15)

(b) The total amount of the credlts lrsted in thls section
: f'_\,that are allowed agarnst the tax 1mposed pursuant to section
.+ 5:0f P.L. 1945, c.162 for the tax year shall not exceed 50 =
" .percent’ of ‘the tax liability otherwise due and- shall- notv-

" reduce the tax liability to an amount less' than statutory =

Ll mlnrmum prov1ded m subsectlon (e) of sectlon 5 of PL

1945 c162 L : »

" (©) Any credlt carryover should be taken in the mannerf \
set forth in the section grantmg the relevant credit and
- should be applied in the sequence that the credlts are listed = -
. .in (a) above If the credit carryover section is silent- about
C whether a carryover should be. allowed 1o carryover s

'allowed S L] :

S (d) Corporate tax credrts may not be used to decrease the'
tax due! calculated under the' alternatlve minimumassess- -
* ment. NJSA 54:10A-5a. S e

 New Rule recodrfred from 18 7—3 20 by R 1995 d 459 effectrve August‘;

21,/1995.

" See: 27 NJR 472(a), 27 NJR 3207(a) 5 B
- Férmer N.J.A.C..18:7-3:17, Enterpnse zone employees tax credlt :
- recodified t0 N.J.A.C.’ 18:7-3. 20..
“ Special : amendment, R2003 d135 effectlve February 27 2003 (to

expire Augist 26, 2003)

o Seer BSNJR.IST3(@).

Rewrote (a) -added: (d)._' S

l
. l
|
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Adopted concurrent amendment R2003 d370 effectlve August 22

2003.

" See: 35 NJR. 1573(a) 35 NJR. 4310().

Provrsrons ‘of R.2003 d 135 adopted wrthout change D

18'»7—3 18 Reéycllng»tax credlt

(a) As used in th1s sectron o
. / B

“Cost of recychng equrpment” 'means the ‘invoice cost”' s
~ or “purchase’ prrce of the eligible equrpment itself.” The - - -
term does not, for example ‘include perrpheral or indirect. -
. costs assocrated with the purchase, installation or- construc-'
Inehgrble costs include, but
-are not limited to, sales tax, shipping costs desrgn andv‘

tion of the eligible equipment.

engmeerlng costs and site preparatlon

“Maxrmum yearly credit” means the maxrmum amount of_ :

~ the tax credlt allowable ina tax year

“Quahfred recychng equlpment” ‘means - that recychng',‘." -
. equipment used in New Jersey which is certified in writing IR

by the Commissioner. of the Department of Environmental

- Protection as quahfred for the corporatlon busrness tax - :.that the equlpment is dlsposed of.

credit.

“Total cred1t allowable means the total corporate tax',.. '

“credit that a taxpayer can take on equlpment certlﬁed by the
Department of Envrronmental Protectron v -

(b) A corporate taxpayer whrch purchases quahfred recy-

.

chng equrpment is ent1tled to a: corporatron busmess tax ’

ERENPR

Next Page' is ..;7"21 ‘

.A7-19.

credlt equal to- 50 percent of the cost of the certrfled
equrpment sub]ect to the followmg 11m1tat10ns R

1. The taxpayer must receive’ certrfrcatron from the
,CommlSSloner of the Department of Envrronmental Pro-
‘ tectron prlor to. clalmlng the credit. -

2. The maximum yearly credit. shall not be more than |

i ~20 percent of ‘the total credlt allowable m any one glven
full tax year R »}\.\ . :

3s The credrt shall be based on amounts pald for the
‘ ~equ1pment less' the amount ‘of any loan- made pursuant to-

sectron 36 of P.L. 1987 C. 102 (NJS.A. 13 1E—-96)

4. .The credrt allowable 1n a. glven tax year cannot

fexceed 50 percent of the tax liability otherwrse due on \'

- that return. See N.JA.C. 187-3. 17 for prrorrty of tax
credlts : . o

\

5 The amount of the tax credlt shall not reduce. the -
" tax. 11ab111ty below the statutory m1n1mum tax prov1ded at.
NJSA 54 10A—5(e) RETERET R

' »..‘".(c) No tax credrt may be taken by a taxpayer in the year '

(d) The ba51s for: computatlon of the tax credit amount is
cost exclus1ve of any loans received by the taxpayer pursuant

_~to sectlon 36, P.L.. 1987 102 (N J S A 13 1E—96)

(e) The tax credlt shall be prorated based on months or -

the fraction thereof that the equlprnent is used in the st{ate
: The base period for th1s proratlon is 12 months ' '

. Supp. 9-1503
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(f)  Taxpayers who purchase qualified recycling equipment °
and have unused credits on December 31, 1996 can carry .

forward the tax credit to subsequent periods subject to the
limitations contained in (b)2, 3, 4 and 5 above.

(g) The equipment must be used in New Jersey during
the year to be eligible for the tax credit. _

Example: XYZ Corporation begins to use qualified recy-
cling equipment in this State on January 2, 1990. The cost
of the equipment, excluding sales tax, shipping and installa-
tion, is $100,000 and the taxpayer did not receive any loans
from the recycling fund to help with the purchase of the
equipment. The taxpayer receives an enterprise zone em-
ployee tax credit of $5,000 and their corporate tax liability
after the credit is $30,000. The credit for the taxpayer is
the lesser of $10,000 ($100,000 cost x 50 percent (total credit
allowable) x 20 percent maximum yearly credit), or $15,000
(50 percent of the tax liability after the enterprise zone tax
credits).. In this case the allowable credit for XYZ Corpo—
ration is $10,000, the lesser of the two amounts

(h) The Commissioner of the Department of Environ-
mental Protection’s certificate and an affidavit from the
taxpayer representing use in New Jersey must be a part of
the return claiming any credit.

New Rule, R.1988 d.413, effective September 6, 1988.
See: 20 N.J.R. 48(b), 20 N.J.R. 2318(a). -~ -
Amended by R.1992 d.479, effective December 7, 1992.
See: 24 N.J.R. 2809(a), 24 N.J.R. 4411(b).

(a): Added “Cost of recycling equipment”;
Example.
Amended by R:1995 d.459, effective August 21, 1995.
See: 27 N.J.R. 472(a), 27 N.J.R. 3207(a). . -

In (b)4, added reference to N.J.A.C. 18:7-3.17 for priority of tax
credits.

(g): Added text to

18:7-3.19 Smart moves for business program (formerly
employer trip reduction program) tax credit

(a) Corporate taxpayers are allowed a credit under
N.J.S.A: 27:26A-15 for the cost of commuter transportation
benefits provided to employees. See N.J.A.C. 16:50-9 for
information on the tax credit.

* (b) For the purposes of verifying eligibility for the credit,
the Director of the Division of Taxation will compare the
claim with a list of those employers certified by the Commis-
sioner of the Department of Transportation or have regis-
tered with the Department of Transportation or have 4n
approved compliance plan or an approved amended compli-
ance plan.

(c) To claim the credit, the taxpayer must complete Form
307 and attach it to the Corporation Business Tax return
(Form CBT-100 or CBT-100S) being filed.

New Rule, R.1995 d.148, effective March 20, 1995.
See: 26 N.J.R. 4976(a), 27 N.J.R. 1201(a).
Amended by R.1999 d.116, effective April 5, 1999.
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a).

7-21

In (a), changed N.J.A. C reference; and in (b), deleted a former first
sentence. -

18:7-3.20 Enterprise zone‘employe‘es tax credits

See N.J.A.C. 18:7-15 for credits against the total tax
applicable for ¢ quahfled businesses” located within “urban
enterprise zones” ’

New Rule, R.1984 d.496, effective November 5, 1984.

See: 16 N.J.R. 1325(a), 16 N.J.R. 3057(a).

Recodified from 18:7-3.17 by R.1995 d.459, effective August 21, 1995.
See: 27 N.J.R. 472(a), 27 N.J.R. 3207(a).

18 7-3.21 Manufactunng eqmpment and employment
investment tax credit

(a) The following words and terms, as used in this sec-

'tion—, shall have the following meanings unless the context“'

clearly indicates otherwise:

“Base year” means the tax year immediately preceding
the year in Wthh a qualified investment was placed in
service.

“Cost of qualified equipment” means, and is determined
according to, the following criteria:

1. With respect to self-constructed equipment, the
term means the cost amount properly charged to the
capital account for depreciation- in accordance with the
Federal income tax law. This includes all charges in-
curred to produce a- particular manufacturing piece of
equipment. Costs include engineering designs, drafting, '
and other consultations required, as well as the physical
construction costs associated with the finished product.

2. With respect to purchased equipment, the term is
determined to be the net cost-or net monetary consider-
ation provided for acquisition of title and/or ownership of
the subject property.

3. With respect to equipment acquired by written
lease, the term is the minimum amount required by the
agreement to be paid over the term of the lease, provided
that the minimum amount shall not include any amount
required to be paid after the expiration of the useful life
of the equipment. Property which a taxpayer leases, rents
or licenses to another person is not qualified equipment.

4. The cost of qualified equipment shall not include
the value of equipment given in trade or exchange for the
equipment purchased for business relocation or- expan-
sion.

“Credit allowable” means the credit available after‘apply-
ing limitations listed under (b)2i and ii below.

“Credit available” means the credit earned plus any un-
used carryover from prior years.

Supp. 4-7-03
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' “Credrt earned” means the manufacturmg equrpment por-

tion of the credit plus the employment 1nvestment portion of

:» the credrt ina grven tax year..
L« Employee ; equrvalents

~ for at least 20 hours per week for at least six months. This

~‘amount is used to determine the total number of full-time - -
" employees and equrvalents necessary . when -calculating the

-employment investment portion of the cred1t The employ-

- ees must be New Jersey residents domiciled in this State

- who are workmg at locatrons in New Jersey

“Measurement year

, tplaced in service..

“Placed in service,’ w1th respect to qualrfred equrpment

: means and -occurs in the earher of the followrng tax years: .

" 1 The tax year in whrch under the taxpayer s deprecr-»;_. :
ation practrce, the period for deprecratron w1th ‘respect. to’

’ -,such property begms or. .

2. The taxable year in whrch the property is placed in

. a condltron or state of readiness and avarlabrhty for a

- spemfrcally asmgned function.

. .“Quahfred equrpment” means. machmery, apparatus or

o v”equrpment acquired by purchase for use or consumption by

| . the taxpayer directly and prlmanly in the production of -
‘ tangrble ppersonal property by manufacturmg, processing,

assembling or refining, as defined pursuant to N.I.SA.

- 54:32B-8.13a,. ‘having a useful life ‘of four or more years,
Quahfled equipment does -
| not include tangrble personal property whrch the ‘taxpayer
contracts or agrees to_lease or rent to another person or

' _placed in service in this State.

licenses .another -person: to, use. Lease renewals subleases,

‘or assignments, shall not be con51dered as quahfred equip- .

~ment. SeeNJAC 18:24-42.

_ “Useful hfe” used to- drstrngursh three-year property from :
: all other property, is determined in ‘accordance: with sectlon :

’168 of the Federal Internal Revenue Code .

: ‘means thegajggr‘egate hours of -
- qualified part-time employees who worked for the taxpayer

means . the tax year 1mmed1atelyv
following the year in: whrch a quallfred mvestment was.-( -

- The employment mvestment portion is hmrted to

three percent of the cost of qualified equipment, not to

exceed a maximum allowed amount of $1,000 multi=-{
’ phed by the increase in-the average number of qualified -

- employees and/or employee equivalents. It is valid for
* each of the two tax years next. succeeding the tax year

for which the manufacturmg equrpment portlon is al-

lowed

2 The two portions combmed “plus. any carryover (the. S

_credit available as defined hereln) is also sub]ect to.the .
. followmg 11m1tatrons

The amount of the tax credrt shall not reduce the

tax 11ab111ty below 50 percent of the tax liability other- '~

wise due for any-tax year or below the statutory mini-
_ mum tax provrded at NJS.A. 54: 10A—5(e) ’

;'"ii; See N J A, C 18: 7—3 20..

(c) If the total cred1t earned in the current or prior years

is unused due to the limitations contained in (b)2i and ii .
. above, the unused portion may be carried over to the seven - -
tax years succeedmg the year in whrch the credrt was earned ’

“(d): The credrt assrgned to’ property that has been d1s-v L

- posed. of, or which ceases to be qualified equipment prior to
~ the end of its categonzed useful life, should be. redeter-
»mlned usmg the ratlos spe01f1ed below

- ALL OTHER PROPERTY

THREE YEAR PROPERTY .
* Number of months quahfred use’ Number of months qualified use .~ - .-

T e T T e

(e) uProperty sub]ect to lease agreements shall have a
- minimum term of four years with a maximum not to exceed’ L
20 years to be consrdered quahﬁed equrpment -

the credlt

Example ) <1993 - v 1994 - 1995 - 1996

Cost of quahfred equrpment : B . ) o . L
placed in service: ’ None - $3,000,000 - $5,000,000 - $1,000,000

Average employees and/or . L - : .
employee equrvalents . ‘125 - - 140 150 160

1994 XYZ Corporatron places quahfled manufacturlng

() The followrng example 111ustrates the apphcatron of . '

“ o equrpment in service in New Jersey during 1994. . The-cost. '

(b) A corporate taxpayer that acqurres quahfled manufac-”, ‘
turing ‘equipment either by purchase or lease and/or has an
increase in New Jersey employees due to the- equrpment
1nvestment is- entltled to.a corporatlon busmess tax credlt ‘

thl'lS

i. The manufacturrng equrpment portron is lrmrted
to “two percent of the cost of quahfred equipment
* placed in service up to'a max1mum credrt for the tax

yearof$1000000 R R I

.l s'ﬁ_pp‘, 4703

1. The credrt earned is sub]ect to the followmg lmuta- . .
S s unavarlable until the two years following placement of + .
v equrpment in service.. Therefore, the credit is the lesser of

“recycling ‘equipment ' credit).

722

the credit is $60,000.($3,000,000 cost X ‘two percent, not.to

- of the: manufacturmg equipment, excluding shlpplng and -

_ 1nstallat10n is- $3,000,000. The taxpayer receives a recycling . . -
: equrpment tax credit of $10,000 and its corporate tax liabili- .
ty is $400,000. - The manufacturing equipment portion of -

exceed $1,000,000), and the employment investment portion -

$60,000-or $190,000 (50-percent of the tax liability less the

In this ‘case the. allowable -
credit for XYZ Corporatlon is $60 000, the lesser of the two
. amounts '
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‘Qualified investment: ' }
$ 100,000 = $- 35,000

line 4(a) with three year life 0.35 x
line 4(b) with five year life 0.70 x 200,000 = 140,000
line 4(c) with seven year or

more life 1.00 x 1,000,000 = 1,000,000
line 5 Sum of lines 4(a), 4(b), )

and 4(c) $1,175,000

The investment base is $1,175,000.

(The airplane purchase does not qualify; the repairs at
location E do not qualify; and the purchase of existing
property at location F does not qualify. See N.J.S.A.
54:10A-5.5 and N.J.A.C. 18:7-3.22(b).)

Second, calculate the number of eligible new jobs created
as follows in order to arrive at the new jobs factor:

line 6(a) Average New Jersey employment for this tax

year ) 120

line 6(b) Average New Jersey employment for last tax
. year 50
line 6(c) Subtract line 6(b) from line 6(a) 70
line 6(d) Divide line 6(a) by 2 - : 60
line 6(¢) Number of eligible new jobs ) 65
line 6(f) Smaller of 6(c), 6(d), or 6(¢) ' 60
line 7(a) Divide line 6(f) by 50 with no remainder 1
line"7(b) Multiply line 7(a) by .005 .005
line 7(c) Enter the smaller of .10 or line 7(b) : .005

(The number of eligible jobs is limited to 60, one-half total
employment. ABC is, with $10,000,000 in gross receipts,
not a small taxpayer in 1994.)

The new jobs factor is .005.

Third, calculate the maximum annual credit:

line 8 Multiply line 7(c) x line 2 x .2
005 X $1 175,000 x .2 = $1,175
line 9 Qualified investment from prior two years 0
line 10 Aggregate Annual Credit:
(Sum of lines 8, 9(a), 9(b), 9(c), and 9(d)) $1,175

Fourth, calculate tax attributablé to new investment which
is eligible to be offset by the credit (which is proportional to
compensation of new employees relative to all employees).

line 11 Compensation of all ‘néW jobs in New Jersey | ‘ _
$3,000,000

attributable to the qualified investment
line 12 Total compensation. of all employees in New
Jersey ~$5,000,000
line 13 Divide line 11 by line 12 .60
line 14 Enter tax liability from front page of CBT
line 15 Multiply line 13-by line 11 CBT-100 page 1 6,000
Fifth, arrive at the allowable credit: .
line 16 Multiply line 15 by 50 percent $3,000
line 17 Enter the smaller of line 10 or line 16 1,175
New Rule, R.1995 d.461, effective August 21, 1995.
See: 27 N.J.R. 840(a), 27 N.J.R. 3209(a). :
Administrative correction.

Next Page is 7-27

7-25

See: 27 N.J.R. 4908(a).

Public Notice: Inflation adjustments.

See: 27 N.J.R. 4921(a).

Public Notice: Inflation adjustments.

See: 29 N.J.R. 708(a).

Public Notice: Inflation adjustments.

See: 30 N.J.R. 1330(c).

Public Notice: Inflation adjustments.

See: 31 N.J.R. 1112(a).

Public Notice: Inflation adjustments.

See: 32 N.J.R. 1087(b).

Public Notice: Inflation adjustments.

See: 33 N.J.R. 903(a).

Public Notice: Inflation adjustments.

See: 34 N.J.R. 1057(a).

Public Notice: Notice of Corporation Business Tax; New Jobs Invest-
ment Tax Credit Revised Inflation Adjustment.

See: .35 N.J.R. 280(a).

Specml amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
In (a), added 2.

Adopted concurrent amendment,  R.2003 d.370, effectlve August 22,
2003.

See: 35 NLJ.R. 1573(a), 35 N.J.R. 4310(a)
‘Provisions of R.2003 d.135 adopted without change.

Petition for Rulemaking.

See: 36 N.J.R. 589(b):

.18:7-3.23 Research credit

(a) A taxpayer shall be allowed a credit against its corpo- .
ration business tax liability in an amount equal to 10 percent
of the exceéss of the qualified research expenses for the fiscal
or calendar accounting year over the base amount, and 10
percent of the basic research payments determined in accor-
dance with IRC Section 41 as in effect on June 30, 1992,
provided that IRC Section 41(h) relating to termination of

.the availability of the credit in 1995 shall not apply.

(b) For. purposes of this section, the term ‘“qualified
research expenses” means the sum of the following amounts

‘which are paid or incurred by the taxpayer during the

taxable year in carrymg on any trade or business of the
taxpayer:

1. In-house research expenses; and

2. Contract research expenses.

(c) In general, the term

“in-house research expenses”
means: :

- 1. Any wages paid or incurred to an emplbyee for
qualified services performed by such employee; -

2. Any amount paid or incurred for supplies used in
the conduct of qualified research; and ’

3. Under Federal regulations pfescribed, any ‘amount
paid or incurred to another person for the right to use
computers in the conduct of qualified research. '

Supp. 1-20-04



TN

CORPORATION BUSINESS TAX ACT

. 18:7-323

\ ' -

i Paragraph (c)3 above shall not apply to” any

making such éxpenditures is to use the results of the re- .

- amount to the extent that the taxpayer (or any person |
with whom the taxpayer must aggregate expenditures

“under subsection IRC 41(f)(1)) receives. OT accrues any

- amount from any other person for the: right to use’

substantrally 1dentrcal personal property

(d) “Qualified servrces” means ‘services consrstmg of en-
gaging in qualified research or engagmg in the direct

supervision or- direct support of research activities which

constitute qualified research. If substantrally all ‘of the

‘.

services performed by an- mdrvrdual for the taxpayer durmg, :
the taxable year consists of engagrng in qualified research or -

“engaging in the direct supervision or direct support of

research activities which- constitute qualified research; the

term “qualified services”

(e) The term supphes
otherthan R v

1. Land or nnprovements to land and

, 2 Property of a character sub]ect to allowance for

'deprecratron L S R

.(f) The term “wages means : .

means all of the services per- -
- formed by such mdrvrdual for the taxpayer durmg the -
- taxable year ' , .

means any tangrble property. :

1. In general the term “wages” has the meamng grven‘ . 7'

' such term by IRC Sectron 3401(a). .

2, For self-employed mdrvrduals and owner-employ-',
ees, in the case of an employee (within the meaning of
IRC Section 401(c)(1)), the term “wages” includes the
earned income (as defrned 1n IRC Section 401(c)(2)) of -

such employee

3. Exclusron for wages to whrch targeted ]ObS credrt .

applies, the term “wages” shall not include any amount = -

- taken into account in determining the targeted ]ObS credlt o ,
S 7: (2) In.a case to which thrs subparagraph applres,f‘-

" under IRC Sectron 51(a)

P

(g) In general the term “contract research expenses”.
means 65 percent of any. amount paid or incurred by the
taxpayer to any person- (other than an employee of. the
taxpayer) for quahfred research. . : '

1. If any contract research expenses pard or mcurred N

- during any taxable year are attributable to. qualified- re-

search to be conducted after the close of such -taxable o

year, such amount shall be . treated as paid or incurred

during. the ‘period durmg whrch the quahfred research is

. conducted

. i

(h) Trade or busmess requrrement may be d1sregarded
for in-house research expenses of certain start-up ventures.

In the case of in-house research: expenses, ‘a-taxpayer shall

- be treated as meeting the trade or business requrrement of'-
"~ (b) above if, at the time such in-house research’ expenses.are
pa1d or mcurred the prmcrpal purpose of the taxpayer 1nv _

S

127

search m the actrve conduct of a future trade or. busmess _
B 1 - of the taxpayer or ’ R

2 Of one or more other persons who wrth the taxpay— e
- er are treated as a single taxpayer under IRC subsection

41(f)(1) R
(1) Base amount requrrements are as. follows :

1. In general ‘the term “base amount” means the
productof S L IR ',/s ;

i The frxed-base percentage and -

_ - The average annual gross recerpts of the taxpayer"

nfor the four taxable years ‘preceding the taxable year for
which the credit is being determrned (herernafter re-

-:ferred to as the ¢ credrt year”) C

2. In no event shall the base amount be less than 50" '
percent of the qualrfred research expenses for the credrt' E
year. : o , .

L 3 Frxed-base percentage requrrements are as’ follows -

Except as otherwrse provrded in this: paragraph .

A ; the fixed-base percentage is the percentage which the .
. aggregate qualified research expenses of the ‘taxpayer -
.~ for. taxable years beginning after December 31, 1983,
‘and before January 1, 1989, is of the aggregate gross
+ receipts of the taxpayer for such taxable years. .

i, Start-up compames shall comply wrth the follow-
‘ ing: _ s,

(1) For taxpayers to whrch thrs subparagraph ap-

~ plies, the fixed-base percentage shall be determined
. under this subparagraph if there are fewer than three
.+ taxable years beginning after December 31, 1983, and
- “before January 1, 1989, in' which the taxpayer had
both gross recerpts -and quallfred research expenses. E

the fixed-base percentage is:

(A) Three percent for eéach of the taxpayers :
frrst five taxable years begmnmg after December B
31, 1993, for whrch the taxpayer has qualrfred
'research expenses; By

(B) In the case of the taxpayer S srxth such :
taxable year, one-sixth- of the percentage which the
~ aggregate quahfred research expenses of the tax-
. payer for the fourth and fifth'such taxable years is
'of the aggregate gross recerpts of the taxpayer for
such years; . . . '

e (o)} In the case of the taxpayers seventh such
f taxable year, one-third of the percentage which the

~ -aggregate qualified research expenses of the tax-
- payer for the fifth and sixth such taxable years is of
< the: aggregate gross recerpts of -the taxpayer for
such years; o

. Supp. 10-7-96
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taxable year, one-half of the percentage whrch the

e taxpayer for such years;.

-
i

A . taxpayer for- the' fifth, sixth, -seventh, ‘and eighth

' . of the. taxpayer for such years;

recelpts of the taxpayer for such years and

(G) For taxable years thereafter the percentage

ol _.jtaxpayer for such selected ‘years.

and qualified research expenses shall be drsregafded
 under (1)311(1) and (2) above

] ceed 16 percent

'{gcredrt ‘or refund has expired for any taxable year taken

v The percentages determmed under (1)31 above, e
“.?'shall be tfounded. to ‘the- nearest Yhooth. of -one- percent' -

(D) In the case of the taxpayers erghth such‘ .-

i Y
(_]) Quahfred research for purposes of thls subsectron is

’defmed as follows S

~ -aggregate’ qualified research expenses . of the tax- :
'lzpayer for the fifth, sixth, and seventh such- taxable, e
- years is- of the aggregate gross recerpts of:; ther

g (E) In the case - of the taxpayers nmth such .
. taxable year; two-thirds of the percentage which .
< . the -aggregate qualified research’ expenses of.the -

such’ taxable years is of the aggregate gross recelpts L

- (F) In the case of the taxpayers tenth such
's‘taxable year, five-sixths of the percentage whrch' R

" the aggregate qualified research- ~expenses-of . the’
"‘___,taxpayer for the fifth, sixth, seventh, ‘eighth, and -
- "ninth such’ taxable years. is. of the aggregate gross e

| whrch the aggregate quallfred research expenses for - -
R any five taxable years selected by the taxpayer from -
.~ among the fifth through the- tenth such taxable -
- “'years is of the aggregate gross- recerpts of the ’

- (3) The Drrector may in future prescrrbe rules o
provrdmg that de minimis amounts of gross receipts . -

“In no event shall the frxed-base percentage ex-' o

o ola Consrstent treatment of expenses is requrred Not-iﬂ o
cwrthstandmg whether the period  for filing a claim for-

inito account in determining the fixed-base percentage, the :
: ‘q ]alrfred research expenses taken into. account in- comput-

v_mg such percentage shall be determined on a basis consis-

- tent with the determmatron of qualrfred research expenses

_ for the credrt year

s The Drrector may in future prescrrbe rules to .
, ':-:prevent drstortrons in calculatrng a taxpayer’s. qualrfred‘ _
K r‘esearch expenses or gross receipts caused by a change -

' in accounting: methods -used. by such taxpayer between.

" the" current- year and a year 'taken into account in

f X v_computmg such taxpayer s frxed-base percentage

. 5 For purposes of this subsectron gross recerpts for-} ’,‘
-?any taxable. year shall be: reduced by returns. and allow- =
In the case of a

~.ances made during. the taxable year.

foreign corporation, there shall be taken into account only

gross_receipts. which are . effectrvely connected with the

B »jconduct of a ’ade of busmess wrthrn the Umted States

J 7528.‘ o

The term “quahfred research” i‘neans research
_ thh respect to which expendrtures may be treat-
_ed as expenses under IRC section 174 )
mg mformatron L L S
(1) Whrch 1s technologrcal in: nature and

busmess component of the taxpayer

purpose descnbed in (])3 below, and

'».below e o

the taxpayer

i The term “busmess component” 'means any_' 7
, product' ‘process; computer software, technrque, formu- T

la, or mventron whrch is to be:

(1) Held' for sale, lease, or hcense or C -

the taxpayer E

) i, Any plant process, machlnery, or: technrque for -

e commercral productron of a business component shall =~ "
. be treated as.a separate ‘business, component (and not -

'*as part of the busmess component berng produced)

3. For purposes of (_])1111 above, the followmg are*

purposes for which research may quahfy for credrt

. l. -IIl

EPT OF TREASURY—TAXATION .' -

R The application  of which is mtended to beb :
useful in the development of a new or: 1mproved.__, o

iV, Does not mclude any actrvrty descrlbed in (J)4 '
2. For purposes of thrs subsectron the followmg tests. '

shall be apphed separately to. each busmess component ‘

i In general, paragraph (_])1 above shall be’ apphed, ’
separately with respect to each business component of‘

(2)! Used by the taxpayer ina trade or busmess of o

fveneral research shall be treated as conducted

Whrch is undertaken for the purpose of drscover- S s

’ for a purpose descrrbed in thrs paragraph if it relates to: R

(1) A new or rmproved functron "
) Performance or ’
(3) Rehabrlrty or quahty

‘ "‘desrgn factors

shall cred1t be allowed for, any of the followmg

Research after’ commercral productron that - 1s,

any research conducted after the begmmng of commer-

cral productron of: the busmess component e

A4
0
L
-
i

4 The térm “qualrfred research” shall ‘not mclude nor_“

L Substantrally all of the act1v1t1es ‘of whlch constr-'. e
S tute elements of a process of expenmentatron for a i

i, Research shall, in no event, be treated as cori- R
, ducted for a purpose described in this paragraph if such
" research relates_to style, taste cosmetrc or seasonal
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i requrrements of (])1 above are met;

ii. Adaptatron of exrstrng busmess components, that' -

is, any research related to-the adaptation of an existing .
~“business’ component to a partrcular customer ] requlre-
: ment or need;” ; : - ‘

Duphcatron of exrstrng business’ component that : -

. '1s any research related to the reproductron of -an A
- existing business component (in whole or in’ part) from
-a physical examination of the business component itself =~ -

or from plans, blueprmts detailed - -specifications, or -
publicly ¢ available mformatron w1th respect to such busr- -

ness. component ,
‘, ;,iv. Surveys, studres, or. srmrlar actrvrtres as follows

(1) Effrcrency survey(s)

(2) Actrvrty relatrng to management functron or ':_ o

techmque o

3) Market research, testmg, or development (m-

- cludmg advertrsmg or promotions); -

(4) Routine. data collectron( or:

(5) Routmg or ordmary testmg or mspectlon for o

quahty control

2 Basrc research payments shall be defmed for pur-i.-.'

poses of thrs subsectron as follows . i "7

; ‘In general the- term “basrc research payment”'
g means, with respect to-any taxable year, any amount

*paid in_cash’ during such taxable year by a corporation

(1) Such payment is pursuant to a wrltten agree- '

o, any qualrfled orgamzatron for basrc research but only? -

. ment between such- corporatron and such quahfredv _

orgamzatron and.

(2) Such basic research is to be performed by such

qualrfred orgamzatron

“In the case of a quahfred orgamzatron descrrbed"j"’
in (k)61n or iv below (k)21(2) above shall not apply s

--3... For purposes of thrs subsectron the term “qualrfred :

'_organlzatron base period amount” means any: amount '
. equal to the sum of the minimum basic research amount

ke »_plus the marntenance of-effort amount

V. Except to the extent provrded in rule, any re- -

developed by (or for the benefit of) the taxpayer pri-

- search with respect to computer software which is -

marily for internal use by the taxpayer other than for " -

- use in: -

(1) An actrvrty whrch constrtutes quahﬁed research» )
(determrned with regard to-: thrs subparagraph) or :

- (2) A productron process Wrth respect to Wthh the\ |

o

. Forergn research, that 1s, any’ research conducted‘v
- ‘_outsrde the Umted States :

Any research 1n the socral scrences arts or

S humamtles or -

Funded research that is, any research to the -

extent funded by any grant contract, ‘or, otherwrse by

' another person (or governmental entrty)

1. . In general in. the case of any taxpayer who makes g i
basic research payments for any taxable year

The amount. of basic research payments taken.
mto account under - (k)2 ‘below shall be equal to the
~excess _of such basic research payments, over the qualr- 7 multiplied by the cost-of-living adjustment for the cal-
: ‘ - endar year in which such’ taxable year begins, over the.

- amount of nondesrgnated university contrrbutrons pard,

‘which does not exceed the qualified- orgamzatron base by the taxpayer during such taxable year. -

.perrod amount shall be treated. as contract research;; '

fied organrzatron base period amount

‘i That portron of such- basrc research payments'f} o

expenses for purposes of thrs paragraph

(k) Credrt allowable ‘with. respect to certain payments to_‘ -
qualrfred orgamzatrons for basic research shall be as follows: .

“In general the term “minimum - basic research

amoun ” . means an amount equal to: the greater of:

s

4, Concernmg the minimum basrc research amount -
for purposes of this subsectron ’ :

(1) One percent of the average of the sum of :

amounts paid or 1ncurred durmg the- base. perlod for )

LA Any m—house research expenses and

(B) An contract research € enses or o
y Xp

(2) The amounts ‘treated as contract research ex-.
__penses durmg the base period -by ‘reason of ‘this

subsectron (as in effect during the ‘base- perrod)

i. - Except in' the .case. of a taxpayer whrch was in -

. existence’ durmg the taxable year (other than a short
" taxable year) in the base period, the minimum basic
. research amount for any base period shall not be less
“"than 50 percent of the basic. research payments for the .
 taxable year for which a determmatron is. bemg made v

' under thrs subsectron

5 Concermng ‘the mamtenance of effort amount for ,

purposes of this subsectron s

amount means, with respect to any taxable ‘year, an

- ‘amount equal to.the excess (if any) of an amount equal.

i Inm general the term - maintenance:of-e‘ffort"’"

to: .the average of the nondesignated university contri- -

, :butrons paid by the taxpayer during the base: penod

ii. Nondesrgnated umversrty contrrbutrons, for pur- .
" poses of thrs paragraph means any amount pard by a

: S}upp. lO¥7-§6
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P

below

IRC section 170; and e

(2) In whrch was not taken into account

(A) In computmg the amount of the credrt un-
der this provision, (as in effect during the base

©or-
’thrs section:
1lows: N A

any calendar. year is the cost-of-living adjustment for
1(f)(3), by substituting “calendar year 1987” for “cal-

tion 1(H(3).
“(2) .If the base penod of any taxpayer does not end

purposes of this paragraph be applied by substituting

tution under (k)5iii(1) above.

6. For purposes of this subsection, the term ¢ ‘qualified
or‘.;anrzatron means any of the followrng organizations:

taxpayer to any qualrﬁed organrzatron descnbed in (k)61 ‘

1) In. general the cost- of lrvrng adjustment for -

| in 1983 or 1984, IRC. section 1(f)(3)(B) shall, for

““the calendar year in which the base period ends for
- 1989. " Such substitution shall be in lieu of the substi-

(1) For whrch a deduction was allowable under’

perrod) durmg any taxable year 1n the base perrod L
(B) As a basic research payment for purposes of',

‘b iii. - Cost- of—llvmg adjustment shall be defrned as fol-" S

- such calendar year determined under IRC section -

i endar year 1989” in subparagraph (B) of Code Sec- i

i. - Educational institutions, that is, any educational

. organization which: S

the meanmg of IRC sectron 3304(f)) and. -
(2) Is descrrbed in IRC section 170(b)(1)(A)(u)

‘ _ii. Certam scientific research orgamzatrons that is,

_exempt frorn tax under IRC section 501(a)

scientific research and

(3) Is not a prrvate foundatron

‘__..Orgamzatronwhrch B e e
M Isdescnbedm BRI

foundatron) or
» - (B): IRC sectron 501(c)(6), :
s (2) Is exempt from tax. under sectron IRC 501(a)

Supp. 1 0-.%96_ SRR

(@) Is an mstrtutron of hrgher educatron (wrthrn"

y . organization not descrrbed\ in (k)6r above whrch =
(1) Is descrrbed in IRC sectlon 501(c)(3) and 1s” :
(2) Is organized and operated prrmarrly to conduct a

liii. ~ Scientific tax-exempt orgamzatrons that is, any

(A) IRC sectron 501(c)(3) (other than a prrvate'. .
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(3) Is orgamzed and operated prunarlly to- pro- -

mote - scientific research by qualified orgamzatrons
described. in _subparagraph i pursuant to wrrtten re-
search agreements and - S

‘(4) Currently expends
(A) Substantrally all of 1ts funds, or

(B) Substantrally all- of the: basrc research pay-

ments received by it, for grants to, or ‘contracts for
basic research- with, an organrzatron descrrbed 1n
: (k)61 above :

_ iv. Certain grant organrzatrons, that 1s, any organr-v :

zation not described in (k)611 or.iii above which:,

U (@) Is described in- IRC sectron 501(c)(3) and is'
: exempt from tax under IRC sectron 501(a) (other

than a private foundatron)

@) Is established and marntamed by an orgamza-'
", tion estabhshed before July 10, 1981, which meets the

requrrements of (k)61v(1) above

3): tIs orgamzed and operated excluswely for .the

v purpose of making grants to organizations described | ‘
© in (k)6r above pursuant to written research- agree- -

ments for purposes of basrc research and o

) Makes ‘an election, revocable only with' the
consent of the Us. Secretary of the Treasury, to be
treated as a private foundation for- ‘purposes of U.S.
Code Title 26 (other than IRC section 4940 relatmg

“to excrse tax based on investment income).

(l) Defrmtrons and specral rules shall be as follows

1. The terrn ‘“basic research” means any orrgrnal in-" -
 vestigation for the ‘advancement of scientific- knowledge
‘not having | | specific. commercial obJectrve except that :

such term shall not rnclude

Basrc research conducted outsrde of the Unrted'

States or k

ii. Basrc research in/ the somal scrences arts, or_ .

humanrtres

2 The term “base perrod” ‘means ‘the. three—taxable---
year perrodl endmg with the taxable - year unmedrately T
preceding the first taxable year of the taxpayer begmnmg S

after December 31 1983.

_ "3, For purposes of determmmg the amount of credrt;

~ allowable under subsection (k)1 above, for any taxable - -
year, the. amount of the basic research payments taken

' mto account under subsectron (k)2 above ' ‘

o Shall' not ‘be. treated as quahfred research ex-.; o
= ,penses under (k)1i above, and ce

oo i Shall not be mcluded in the computatlon of base |
: _amount under (k)lu above o T :

S : s
A\ . T .
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4. For purposes of applyrng '(b) above to this subsec-
tion, any basic research payments shall be treated as an

- amount paid in carrying on a-trade or business of the .-

taxpayer in the taxable year in which it is paid (without
- regard to the provisions of (g)1 above). _
5. . The term ‘b‘corporation” shall not include:

i. AnS corporation; B

iil. A personal holdmg company (as defrned in IRC
section 542) or

iii. A service organrzatron (as defrned in IRC sec-

tion 414(m)(3))

(m) For Specral Rules, see IRC section 41(f)

(n) Notwrthstandmg any provision- in -this section to the _
contrary, other 'than calculations made pursuant to (u) -
~ below, a credit can be claimed for only: those research

activities that are performed in New Jersey.

(o) Notwithstanding ‘any provision in this section to the

contrary, a credit for increased research -activities i$ allowed

~ based on qualified expenditures made in taxable years: be-

ginning on and after J anuary 1, 1994

(p) The filing of a consolrdated tax return by a controlled :

group of corporatrons shall not be permrtted

!

Q) Sect1on references aré to the Internal Revenue Code o

unless otherwise noted.

(1) The research credit shall be generally' allowed for

qualrfred research. Qualified résearch is that which is limit-
ed to- scientific experimentation or engineering activities -

designed to aid in the development of a new or improved
product, process, technique, formula, invention, or computer
software program held for sale, lease, or license, or used by
the taxpayer in a trade or business. For in-house research

v expenses, this trade or business requirement will be met if

the principal purpose for conductrng the research:is to use
the results of the research in the active conduct of a future
trade or business. The research credit shall generally not

be allowed for the following types of activities:

1. Research conducted after the begrnnmg of com-
mercral production; - :

2. Research adaptrng an exrstrng product or process to .

a partrcular customer’s need
-3 Duplrcatron of an exrstmg product or process
4. Survey or studres ,

5. Research relatrng to certarn 1nternal-use computer
' software ' ' . [

6. - Research conducted outsrde the State of New Jer-
_sey, , ‘

7. -Research in the soci__al sciences;’arts, OF: humanities;
Cof . ; .

‘8. Research funded by another person (or government ‘
entrty ) :

(See IRC Sectron 41 and regulations thereunder for other
defrnrtrons and specral rules concernrng the research credit, ) .

(s) The research and expendrture tax credit is determined

| as follows:

1 'Frrst, calculate fixed-base percentage. = Fixed-base
-percentage is the percentage which the aggregate quali-
.. fied research expenses of the. taxpayer for taxable -years
beginning after December 31, 1983 and before January 1,
1989 is of the aggregate gross recerpts of the taxpayer for
such taxable years. '

~

Qualified Research Expenses Gross Receipts' -

. Example: _Xg_r
: 1984 $ 2,000,000 . $ 10,000,000
1985 . 4,000,000 15,000,000
1986. i 6,000,000 20,000,000
- 1987 . 8,000,000 30,000,000
Y1988 10,000,000 .~ 25,000,000
Total ) .~ $30,000,000 -+ $100,000,000 - -

N ’ M = 3% fixed basc percentage
- $100,000,000 -
) !
2. Next .compute the base amount The base amount
- is-the average gross receipts of the taxpayer for the four
taxable years preceding the taxable year for which the
credit is-being determined (credrt year) multiplied by the
fixed base percentage

Example. : . Year .. Gross Receipts
. 1990 - 7§ 25,000,000
1991 20,000,000
1992 35,000,000
1993 i 30,000,000
“Total - $120,000,000
e - divided by 4 =
Average Gross Receipts j $ 30,000,000 -
Fixed Base Percentage Lo X 3%

BaseAmount ST L8 900,000
3. Then, compute current qualified research expenses. -

. Reseatch Tax Credit

. ) Total Costs_ e
S _ . Incurred Oualrfred Reéscarch Expense
Wages - . ' “$ 750,000 . $ 500000 - -
Supplies R ,250,000° : '+ 250,000
Depreciation - L +-. 100,000 T |
¢ Overhcad v 250,000 : 250,000
oy Total $1,350,000 -+ '$1,000,000.
~Then computc the research tax credit.
- . Current year qualrfred research cxpenses $1,000,000 .
Less: Base Amount ) (900.000)" -
. Total incremental research expenses C ) .$ 100,000
Rescarch tax credit % I S X 10%

Ncw Jersey rcscarch tax credit. A 10000 .

(t) Credit for mcreased research actrvrtres shall take pri- :
s orrty as specified by N.J.S.A. 54:10A-5.24b. . If any amount
- of property or expenditures is included in the calculation of

‘- the research credrt or for which a credrt is allowed, then no

such amounts can be allowed for the recyclmg credit, manu-
facturing -and. employment 1nvestment credrt and the new

*- - jobs credit.

ISL . supp 10796
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qualified research expenses for the period begmmng after

the amount to-be used in the numerator of the ratio to
vatrrve at the fixed base. percentage ‘as- follows:" take the
frgure for quahfred research - and development expenses

‘everywhere for the period and multiply it by the average of -

(u) If taxpayer has research wrthln and outside New
Jersey ‘and ‘cannot determine the amount of New Jersey

I

' .18 7-4.3 (Reserved)

Repealed by R. 1994 d.186, effective April 18, 1994

© See: 26 N.JR. 761(a), 26 N.J.R. 1696(b).

, 'December 31, 1983 ‘and before January 1, 1989; calculate

Section was “Investment in sub51d1ar1es allows propornonate reduc-
tion for calculatmg net worth”. . .

'18 7—4 4 (Reserved)

“the average of the payroll fraction and the property fraction -

‘used on- the corporatron business tax retums for the corre-
~sponding years in question.
: numerator of ‘a fraction whose: denommator is taxpayers
: aggregate 8ross. receipts everywhere for the period.

(v) Any Federal deductlon under IRC Sectlon 174 will be-‘ : R
* .goods or services, mcludmg, inter alia,: accruals of salaries, . -

“the same for New Jersey purposes since there is'no New
. Jersey provision for a separate modrfred state tax credlt
amount under such crrcumstances : :

This amount - becomes ‘the

- Repealed by R 1994 d. 186, effective April 18 1994 L N

See:  26'N.JR. 761(a), 26 N.J.R. 1696(b).
Sectron was “Net worth rrght of drrector to mdependently deter-
mine”. . :

: ‘,‘18 7-4.5 Indebtedness owmg drrectly or mdn'ectly

‘(w) The credrt allowable in any grven tax year cannot 3

'b"exceed 50 percent of the tax- habrlrty otherwrse due on the

return s . , _ ’
) The amount - of. the credit cannot reduce the tax
,_'hal‘alhty to-any amount less than the statutory minimum
-_ provrded in NJS.A. 54: 10A—5(e)

]y) The amount of the tax year credit allowable whrch‘

cannot be’ applied for the tax year due to certain limitations
.may be carried. over, if necessary, to the seven accountmg
years followmg a credit’s tax year.

 credits’ tax years..

New Rule, R.1995 d. 462, effective August 21 1995 ST

-See:| 27 N.J.R. 842(a), 27N.J.R.. 3210(a)
' Administrative correction..
See:| 28 N.J.R. v4509(a)

SUBCHAPTER 4 ENTIRE NET WORTH '

18: 7-4. 1 (Reserved)
Amended by R.1983:d.62, effectrve March 7 1983
~See: 14 N:JLR. 1206(a), 15 N.J.R. 343(d). . : .
Added last sentence to (a).  Added last sentence to (b)5. :
Amended by R.1984 d.453, effective October 15, 1984
“See: 16 N.J.R: 1327(a), 16 N.JR. 2827(a)
(c) added c
Repealed by R.1992 d,186, effective Apnl 18, 1994
See: 26 N:J.R. 761(a), 26 N.JL.R. 1696(b). - -
. Section was “Entire net worth defimtron computatron”.
(. ' | ol

18 7—71 2 (Reserved)

Amended by R. 1979 d.45, effective February 6, 1979

See: 111 N.J.R. 40(d), 11.NJ.R. 150(b). = .

Repealed by R.1994 d.186, effective: April 18, 1994

See: 26 N.J.R: 761(a), 26 N,J.R. 1696(b) : )
Sectron was. “Effect on net worth of 1nvestment in subsrdrarres”

(a) “Indebtedness” is not lumted in scope by the duratron N
thereof and ‘thus ‘includes all debts due, whether money, -

bonuses and dividends, -as well . as: mterest accrued on all o
mdebtedness Sl 3

(b) “Indebtedness owmg d1rectly or mdrrectly includes SR
but ‘is not limited to all indebtedness owing to any stock- =~
~ holder or shareholder and to. members of his immediate

family where a stockholder and members of his immediate
family together or in the aggregate own or beneficially own

- 10 percent or more of the .aggregate outstanding. shares of
_ the taxpayer s capltal stock of all classes ' :

(c) ‘fImrnedrate;famrly mcludes the collectrve body of

persons, consisting of parents, children and other relatives,

- living together in one household in a permanent and domes— i 7'
2 vth character under one head or management -

(\z) Credits allowable shall be applred in the order of the‘ o

(@ Drrect mdebtedness In the case of a credrtor corpo--' ,

~ rate or otherwrse (other than an mdrvrdual), including an
estate, trust|or other entity, indebtedness. is includible by

reason of drrect holding of taxpayer’s stock by the creditor : -
whether or not the creditor is functronmg as a mere conduit

" of funds from a third party source.

(e) Indrrect mdebtedness Indebtedness must be ‘owing.
drrectly or mdrrectly to:a 10 percent shareholder. Indebted-

. .ness.owing by a: taxpayer to'a commonly controlled creditor
- _is presumed to be owing indirectly to the common parent.
However, mdebtedness between commonly controlled debt-

to the common: shareholder if it can be shown that the

ors and credrtors may not be attributable as owing mdrrectly

' common shareholder was in no way the source of the funds. .
" The taxpayer must establish that the common shareholder

‘was ‘not-the source of the funds since it has the burden of
defeatmg the presumptron The taxpayer must conclusrvely

: estabhsh that

" The credrtor is merely a condurt of funds from an .
unrelated third party source or - :

~

2. "'The mdebtedness was from funds generated by the

 creditor from its ‘own operations and clearly - notin any
: _way attrrbutable to or funded: by the ‘common shareholder

732

ER



CORPORATION BUSINESS TAX ACT

18:7-5.1

18:7-4.13 - (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Effect of short tax table on sub31d1ary deductions”.

18: 7-4 14 (Reserved)

Amended by R.1979 d.45, effective February 6, 1979

See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). .

Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R: 1696(b).

- Section was “Parent must report book value of sub51d1ary corpora-
- tion”.

18:7—4.15> (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.JR. 761(a), 26 N.J.R. 1696(b).
Sectlon was “Consolidated returns for sub31d1ary corporatlons

Case Notes

Taxpayer corporation, which possessed 100 percent ownership of
investment in French and-Brazilian corporations directly and through

its wholly-owned Dutch subsidiary, was entitled to 100 percent exclu-

sions for the dividends received from the French and Brazilian corpora-
tions. -International Flavors & Fragrances, Inc. v. Taxation Div. Di-

rector, 5 N.J.Tax 617 (Tax Ct.1983), affirmed per curiam 7 N.J.Tax 652

(App.Div.1984), affirmed 102 N.J. 210, 507 A.2d (1986).

18:7-4.16 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b)
Section was “Valuatlon of securities”.

18:7-4.17 (Reserved)

New Rule, R.1984 d.496, effective November 5, 1984,

See: 16 N.J.R. 1325(a), 16 N.J.R. 3057(a).

Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b) '
Section was “Urban enterpnse zones”

18:7-4.18 (Reserved) .

SUBCHAPTER 5. ENTIRE NET INCOME;
DEFINITION, COMPONENTS AND RULES
FOR COMPUTING

18:7-5.1 Entire net income; definition ,

(a) “Entire net income” means total net income from all

sources, whether ‘within or without the Unlted States, and-

includes:

1. The gain derived from the employment of capital
or labor, or from both combined, as well as

2. Proflt gamed through a sale or conversion of capital

assets

(b) For the purpose of the New Jersey tax, the amount of
a taxpayer’s entire net income shall be deemed prima _facie

to be equal in amount to the taxable income, before net .

7-35

. operating loss deduction and special deductions, which the .

taxpayer is required to report to the United States Treasury
Department for the purpose of computing its Federal in-
come tax, subject to.the ad]ustments set forth in thls Sub-

chapter.

(c) Consistent with N.J.A.C. 18:7-11.15, entire net in-
come shall be determined on a separate entity basis as if the

. contemporaneous Federal return had not been a consolidat-

ed return.

Example 1: Corporation A is part of a consolidated
group filing for Federal purposes which as a group in-
curred a net operating loss for the year. Corporation A,
however, on a separate entity basis had net income of

~ $100,000 before its charitable contribution expense of
- $15,000 is taken into account. Based on a separate, non-
consolidated ‘calculation under the Internal Revenue
Code, and the contribution limitations applicable to all
corporations for the period under review (that is, 10
percent), Corporation A’s reportable net income for New
Jersey purposes is $90,000 ($100,000 - ($100,000 x .10)).

Example 2: Corporation B is part of a consolidated
group filing for Federal purposes which sold goods in the
ordinary course of business to Corporation C, also a
member of the same consolidated group filing. The
selling price between Corporation B and C was at arm’s
length and included a profit element in it. The Federal
corporate consolidated filing would recognize but defer
the gain on the sale of the goods between Corporation B
and C since Corporation C had not disposed of the
property outside the group at year end. For New Jersey
purposes, however, Corporation B -must report the gain

- on the sale of the property for net income. -purposes,-and
_ Corporatlon C must include the full sales pnce of the
property in its 1nventory value. -

(d) Entire net income shall be determined as if no elec-

‘tion had been made under 26 U.S.C. 1371 (Subchapter S of

the Federal Internal Revenue Code).

Amended by R.1985 d.562, effective November 4, 1985.
See: 17 N.J.R. 1538(a), 17 N.J.R: 2678(a).
(c) added.

_Amended by R.1992 d.231, effectlve June 1, 1992.

See: 24 N.IR. 1522(a), 24 N.LR. 2074(c).
Added examples to (c); deleted (e).

Law Reviews

How New Jersey treats the acquisition of assets. John M. Metzger,

147 N.TL.J. 1356 (1997).

Statutory References

- See NJ S.A. 54: 10A—4(k) as to definition and scope of “entire net
income.’ :

- Case Notes

Regulations were valid.© General Bldg. Products Corp. v.'State, Div.
oOf Taxation, 14 N.J.Tax 232 (1994), affirmed 15 N.J. Tax 213.

Supp. 9-15-03
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B New York: S corporatlon s, drstnbutlon to New Jersey- taxpayer would
- be treated as being from corporatron s accumulated earnings., Laurite

Rs ‘N J. T ax 166 certlfrcatron denied 135 NJ. 301, 639 A 2d-301..

“,afflrmed 14 N.J: Tax 166, certlflcatlon denied 135 NJ 301 639 '‘A2d

i N :
L . L ,\'

. ‘_18 7—5 2 Entlre net mcome, how computed

and special deductions,” hereinafter referred to as: Federal
taxable income, is the starting point in the computatlon of

'1ncome it must be ad]usted as follows

1 Add to Federal taxable i mcome

allowed in -any law of the United Statés imposing any

where such specific exemption or credit. has been de-
- ducted in computlng Federal taxable'income;

ii. All interest income: from sources w1th1n the Unlt-

Munlclpal bonds and certain obhgatlons of the Umted
States ‘and its: instrumentalities, less interest expense
incurred to carry such investments, to the extent such

Federal taxable income; ‘

. ing Federal taxable i 1ncome,

iv. All Federal taxes on or measured by income or

o able income;

_ begmmng after July 7,1993, taxes paid or accrued to a
possession or terrltory of the United States, a state, a

“bia on or measured by profits or income; or business

tion, the Michigan Single Business Tax and ‘taxes mea-

axable 1ncome o

v,

Supp. ‘9-’1_?5403'_; '

: State S prohrbrtron agamst frhng of consohdated income tax returns.. -
RIS by related’ corporations does not immunize subsidiary. corporation from.:
| state taxation of any gain realized as result of deemed sale of its assets. -
" | ".General.Bldg. Products Corp. v. State D1v of Taxatlon 14 N J. Tax: .
: .232 (1994), affrrmed 15 N: J. Tax 213.¢ : '

“v. Director,” Div. ‘of Taxation,. 12 -N.J.Tax 483 (1992) affrrmed 14,

‘ Absent showmg that S corporatron s income was from current ‘earns . v,
ings- it would' be - assumed- that' distribution was from accumulated” =~ . -
Laurite v., Director, Div. of Taxation, 12 N.J.Tax 483 (1992) oo

(a) “Taxable 1ncome before net operatmg loss deductlon '

the ‘entire net income. After determining Federal taxable' B

i The amount of any speafrc exemptron or cred1t '

‘tax on or measured by the income of corporations, "

ed States which has not been included in computing .
Federal taxable i incomie, 1nclud1ng mterest on State and - -

_interest expense. has not been deducted in computmg ‘

i All -dividend income from sources within the .
“United States which has not been 1ncluded 1n comput~»

proflts which’were deducted in computmg Federal tax- i

All New Jersey franch1se taxes pa1d or accrued

under the Corporatlon Business Tax Act, whethet mea-«

. sured by net worth, net income or otherw1se, to ‘the .
- extent such taxes were deducted. in computing Federal’
_taxable income; and; with respect to- accounting years .

"pohtlcal subdivision thereof, or the Disttict of Colum-,

' presence- or business. activity mcludlng, without limita-.

- sured in‘whole or in part by ‘net taxable capital” to the.
' extent such taxes were deducted 1n computmg Federal -

736
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coviL All taxes: pald or accrued to any forelgn country, o
- state, province, territory-or subdivision, on or measured . "

I

by profit .or income or busmess presence or busmess-’-'- '

i activity, . to the extent ‘such taxes were deducted in -
,computmg Federal - ‘taxable 1ncome with respect to ac- .
»countmg begmnmg on or after J anuary 1 2002

DEPT OF TREASURY—TAXATION‘_}' N

vu Taxes pald or accrued w1th respect to subsrdlary S

.Net operatmg losses sustarned. durmg any ,yearv ‘
o or ‘period other than that covered by the return, which "

were deducted in ‘computing Federal taxable income,

_but a net operating - loss’ deduction' shall be allowed to k
. ':the extent prov1ded by N: J.AC. 18: 7—5 12 through 5.16.

. ix. For accountmg or pr1v1lege perlods endlng onor. .
:‘before January 10, 1996, the amount deducted; in com-
_puting Federal taxable i income, for 1nterest ‘on mdebted- B
E /ness whether .or not evidenced by a written statement
V‘Totbe added back, such interest must be owed directly
‘ ‘for ‘indirectly - erther 'to - an  individual - stockholder or
*members of his or her immediate family who, in the _
aggregate own beneflclally 10 percent of more of the
: 'taxpayer s outstandmg shares, of capital stock or to a :

corporate 'stockholder which owns ‘10 percent or more

“of -the taxpayer’s outstandlng shares of capital stock. ,

The amount deducted:shall be reduced by 10, percent of

. the|amount so deducted or $1,000;, whichever is larger. -

Thus if the. amount of such interest is '$1,000 or less,

‘then none of said amount need be. added back. - (For
‘definition .of ‘and guidance in determining “directly” -
' andI “indirectly” see N.J.A.C. 18:7-4, 5(d), (e) and (f)) o

However there shall be allowed asa deduction:

| (1) Any part of a deduction for 1nterest on written

ey evidence of indebtedness issued, with stock, pursuant

Sl
is prior: to such reorganization were bona fide ‘credi-

tors of the taxpayer or any predecessor corporatlon,
but were not stockholders thereof and

A (2) Any part of a: deductron for interest that re-
lates to fmancmg of motor vehicle inventory held for
sale to customets, pr0v1ded that. the underlying in-
debtedness ‘is owing to- a -taxpayer -customarily -and
routmely providing: this type of financing. The por-

tion of such interest which may be deducted is limit- "

ed to interest on indebtedness relating to floor-

o plannmg of, motor vehicles evidenced by a trust re-
a gcelpt or similar’ document and is also limited to
o mterest on unsold “inventory items.

‘The: interest
must be pald or accrued directly to' a creditor which
is ‘a taxpayer under the act and not indirectly to any
related entity. That taxpayer, ora corporation which
is ‘a parent or- subsrdlary of that taxpayer must be the

‘manufacturer or the motor vehicles financed; and

| : ) AT
|
R

1

to-a bona’fide plan of reorganization to persons who'

_ :~d1V1dends should be added back to the extent dividends -~
. are excluded’ from entire. net income and such taxes .
' were deducted in. computmg Federal taxable income;
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18:7-5.2

(3) Any deduction for interest that relates to debt

of a “financial business, corporation” owed to an
affiliate corporation but only where the interest rate
-does not exceed two percentage points over a prime

- rate to be determined by the Commissioner of Bank-
* ing. Intérest paid or accrued to such an affiliate is
an unrestricted deduction only when a corporation is

. a financial business corporation as determined at
NJ.AC. 18:7-1.16. A debt is owed to an “affiliate”
corporation when it is owing directly or indirectly to

holders of ten percent or more of the aggregate -

outstanding shares of the taxpayer’s capital stock of
all classes as defined in N.J.A.C. 18:7-4.5. The
. deduction .may not be claimed on the Corporation
Business Tax Return, Form CBT-100. Any corpora-
tion which is a financial business corporation must
file the Corporation Business Tax Return for Bank-
ing and Financial Corporations, Form BFC-1, and
complete Schedule L apportioning the financial busi-
ness conducted in New Jersey consistent with
'NJ.S.A. 54:10A-38; and

(4) Any part of a deduction for interest that relat-

- ed to debt of a banking corporation owing directly to. - :

a bank holding company as defined in 12 U.S.C. 1841
of which the banking corporation is a subsidiary.
"The allowable deduction for interest is limited to
interest paid or accrued directly by the subsidiary to

its bank holding company . parent notwithstanding .

that related indebtedness may be excluded from net
worth where it is indirectly 0w1ng to such bank
holding company. oy

Xx. Recoveries with respect to war losses, regardless
of whether such war losses were deducted in any return
previously made for the purpose of computing the New
Jersey Corporation Business Tax; '

- xi. “All income from sources outside the United
States which has not been included in computing Fed-
eral taxable income less all allowable deductions to the
extent that such allowable deduct1ons were not taken

into account in computing Federal taxable income.

See (a)2111 below for limitations respectlng forelgn tax
deduction; :

xii. In any year or short ‘period which *ends after

+1981, with respect to' property placed in service on and
after January 1, 1981; but prior to taxpayer fiscal or
calendar accounting years beginning on or after July 7,
1993, any depreciation or .cost recovery (ACRS or
MACRS) which was deducted in arriving at Federal

taxable income and which was determined in accor-
dance with Section 168 of the Federal Internal Revenue -

Code in effect after December 31, 1980. See (a)2iv
_below for depreciation allowable in. computlng entire
net income. :

xiii. In any year or short period ending after 1981, ’

with respect to property placed in service on and after

January 1 1981, but prlor to taxpayer fiscal or calendar ‘
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accounting years beginning on or'after July 7, 1993, any
interest, amortization or transactional costs, rent, or any

* other deduction which was claimed in arriving at Feder-

al taxable income as a result of a “safe harbor leasing”

election made under Section 168(f)8 of the Federal
-Internal Revenue Code; provided, however, that for a

fiscal year or short period which begins in 1981 and
ends in 1982, any such amount which relates to proper- °

~ ty placed in service during that part of the return year
‘which occurs in 1981 shall be allowed as a deduction in
‘arriving at entire income for that year only; and provid-

ed further that any such amount with respect to a
quallfled mass commuting vehicle pursuant to Federal
Internal Revenue Code Section 168(f)(8)(D)(v) (for-
merly 168(f)(8)(D)(iii)) shall be allowed in any event.

(1) Where the “user/lessee” of qualified lease

i property -which is precluded from claiming a deduc-
© tion for rent under this rule would have been entitled
to cost recovery on property which is subject to such
“safe harbor lease” election in the absence of that
election, it may claim depreciation on that property
under the proyisions of (a)2iv and v below. See
(a)2vi below for the treatment to be accorded related
income on such “safe harbor lease” transactions.

xiv. All income, from whatever sources derived not
included in computing Federal taxable income and not
otherwise required to be added back under (a)li
through ix above, less all allowable deductions attribut-
able thereto, to the extent that those allowable deduc-
tions were not taken into account in computing Federal

. taxable income.

xv. The amount deducted from Federal taxable in-
come for any civil, civil ‘administrative, or criminal
penalty or fine, including a penalty or fine under an
admrmstratrve consent order, assessed and collected for -
violation of a State or Federal environmental law an
administrative consent order, or an environmental ordi-

" nance or resolution of a local governmental entity, and

any interest earned on the penalty or fine, and any

" economic benefits having accrued to the violator as a

result of a violation, which benefits are assessed and
recovered in a civil, civil administrative, or crnnlnal
action, or pursuant to an administrative consent order.
The provisions of this subsection shall not apply to a
penalty or fine assessed or collected for a violation of a .
State or Federal environmental law, or local environ- -

mental ordinance or resolution, if the penalty or fine -
was for a violation that resulted from fire,. riot, sabo-

tage, flood, storm event, natural cause, or other act of
" God beyond the reasonable control of the violator, or

caused by an act or omission of a person who was
outside the reasonable control of the violator.

xvi. The amount deducted from Federal taxable

income of treble damages paid ‘to the Department of

Environmental Protection and Energy pursuant to sub-
section a of section 7 of P.L.1976, c.141 (N.J.S.A.

Supp. 9-15-03
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‘58 10-23. llf) for costs. 1ncurred by the Department in
removing, or arranglng for the removal: of, an unautho-
rized discharge upon failure- of the’ discharger to comply
©_with a dlrectlve from. the Department ‘to . remove, or
- arrange for the. removal of, the dlscharge ‘ ’

Xvii. Any deductlon for research and: experrmental
expenditures. to the extent.that those research and
. -experimental expend1tures are qualified research -ex-
| .~ penses or bas1c research payments for which an .amount
" of .credit is. claimed pursuant to- N.J.S.A: 54:10A-5.24
-unless those research and experimental - expenditures
are ‘also used to compute a Federal credit clalmed :
pursuant to IRC section 41 ‘

xviil. . Interest paid, accrued or incurred toa rel'atedb
member except -as may- be permltted pursuant to".
NJAC 18:7-5:18; and : |

- xix. - Interest expenses and costs and 1ntang1ble ex-
penses and«costs directly or indirectly paid accrued or”
“incurred in connection with a transaction with one or -
| more related members, except as may be permltted
: pursuant to N.J.A.C. 18:7-5.18. :

2 Deduct from Federal taxable income: L
S 100 percent of all d1v1dends or amounts deemed
*dividends for Federal purposes included in Federal .
‘taxable income which were received from subsidiaries -
- . megting the definition of a subsidiary under N.J.A.C.
7 18:7-4.11(a)1 ‘of this chapter and: 100 percent of ‘all -

- dividends from those subsidiaries which were added to
- Federal taxable income in accordance with (a)l above;

- i F1fty percent of all dividends or amounts deemed
“dividends for Federal purposes  included in Federal
- taxable income or added to Federal taxable income in .
. accordance with (a)-above: if received from 50 to less
“than. 80" percent owned. subsidiaries defined under.
NJAC. 1874 11(a)2 Dividends recelved from a'reg- -
-ulated investment-company- wh1ch are. treated as inter- -
‘est-for purposes of the Internal Revenue Code and/or
‘ k‘whrch are not considered quahfymg d1v1dends for Inter-
" nal Revenue purposes are not eligible: for deduction or -
; ‘exclusmn from entire net 1ncome under thls subsectlon

| i, Income war-proflts and excess proflts taxes im-

" posed by foreign countries or possess1ons of .the United
. States, allocable to income included in Federal taxable"
‘ 1ncome subject to the following 11m1tat1ons R

- and excess profits taxes were allowed as a. credit
, agalnst the Federal income tax under the apphcable =
_provisions of the Internal Revenue Code, :

-7 (2) Provided, that such taxes were not reﬂected in .
; .l;deducuons ‘'made in computing Federal taxable in-.-:
| ' come or taken under (a)1xi. above;. and. ‘

(3) Also prov1ded that the amount of the deduct- v
_ible: income, war-profits and -excess proflts taxes paid
"to ‘each foreign country. or posséssron of the United " °

- States shall not exceed the net income earned by the
B taxpayer in such forelgn country or possess1on ‘, IR

A\
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(1) To.the extent ‘that these income, war-proflts RN

Deprecratlon on property placed in service after .
1980 but prior:to taxpayer fiscal or calendar accounting
" yeats beginning- on andafter July.7, 1993 onwhich
 ACRS or. MACRS has ‘been  disallowed under (a)1xii
“above using any method, life and salvage value which
‘ would have been-allowable: under the Federal Internal.‘,'

L DEPT. ,oF TREASURY—TAXATION

* Revenue Code at December: 31 1980. A method, once - .- ‘

purposes of computing depreciation on that particular

: adopted must. be used for all succeeding years: for ° - '

recovery’ property; except only that a ‘taxpayer may P

maké a'change in method which would not have re-

qulred the: consent of the Commissioner’ of Internal = -

Revenue Personal property placed in service during

‘any year after 1980 must be treated using the half year -

convention by cla1m1ng a-half year of depreciation in

the year that:property- is placed in service. No deprecia- - '

tlonl is allowable in" the year of dlsposal Aggregate

depre01at10n claimed under this paragraph for all years "
is limited to the basis for deprec1at10n under the Feder-'

al Internal Revenue Code at the ‘date the property is

~placed in service less whatever salvage value would

“have been required to be considered under the Federal

Internal Revenue Code at December 31 1980

‘l
{-In any pr1v11ege perlod or taxable year begmnlng
on or after January: 1, 2002, with respect to property
acqulred on-or after January L 2002 and before. Sep-

tember 11, 2004, any depre01at10n Wthh was deductedv
_ in arriving at Federal taxable income .and. which was
determlned .in, accordance with - Sections 168(k) and’ -
) 1400L of the Federal Internal Revenue Code. Assets

; acqulred before January 1, 2002 for ‘which such deprem-r N

‘ atlon was taken will contmue for the entire life of the

asset to follow. Federal deprematlon Assets acqulred in
perrods beglnmng before January .1, 2002 will continue

“to follow ‘Federal - depreciation: even if the asset itself -«
 was. acqu1red after January 1, 2002 but during such.

o frscal year. Upon ‘early retlrement a bas1s adjustment .

will be requlred to equallze Federal and State bas1s .

Example Federal bonus depre01at10n w1th respect to an "
‘asset acqu1red February 1, 2002 bya corporatron wh1ch is a
calendar year corporatron will be disallowed for the corpora-

' tion when flhng its CBT—lOO for 2002

Gam or: loss on property sold or exchanged isto
”be determmed with' reference’ to the amount ‘properly

to be recogmzed in determination ‘of Federal taxable

income. . However, on the phys1cal disposal of recovery L

- property, whether or not a gain or loss is properly to be
. recognized under the Federal Internal Revenue Code,
*there shall be" allowed as ‘a ‘deduction any excess or

: there‘ must be . restored as an item 'of income- any.
defrcrency of deprecmtlon disallowed under (a)1x above .
over lrelated deprec1at10n claimed on that property
A statutory merger or consolida-
tion shall not constltute a dlsposal of recovery property

under . (a)2iv- above.

N
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vii. In any year or short period ending after 1981,

with respect to property placed in service on and after

January 1, 1981, but prior to/taxpayer:fiscal or calendar
accounting years beginning on or after July 7, 1993, any
item of income included in arriving at Federal taxable
income solely as a result of a “safe harbor leasing”
election made under Section 168(f)(8) of the Federal
Internal Revenue Code; provided, however, that for
the accounting period which begins in- 1981 and ends in
1982, such income which relates to property placed in
service during 1981 is not to be excluded; and provid-
ed, further, that any such income which relates to a

qualified mass commuting vehicle pursuant to Federal

Internal Revenue Code Section 168(f)(8)(D)(v) (for-
merly 168(f)(8)(D)(iii)) shall be included in entire net
income in any event.

(1) Where income relating to such safe harbor
leasing election would have been included in Federal
taxable income whether or not the electlon is made
no exclusion is permltted

Example: A corporation which finances the acquisition of
machinery and equipment is not permitted to exclude inter-
est income merely because it is one of the parties to a “safe
harbor lease” whereby it agreed that all parties to the
transaction-characterize it as a-lease for Federal income tax
purposes.

(2) For treatment of deductions relating to such
- 'safe harbor lease transactions, see (a)lxi above.

viti. ~Any banking corporation which is operating an
international banking facility (IBF) as part of its busi-
ness may exclude the eligible net income of the IBF, as
herein described, from its entire net income, as follows:

(1) Any deductions undet this section can only be
claimed to the extent that they are not deductible in
determining Federal taxable income, or not deduct-
ible under N.J.S.A. 54:10A-4(k)(1) through (3).

(2) The eligible net income of an IBF is the .

amount of income remaining after subtracting the
applicable expenses,.as defined by (a)2vii(4) below.

(3) Eligible gross income is the gross income de-
rived from an IBF. This will include gross income
. derived from the following:

(A) Making, arranging for, placing or carrying
loans to foreign persons, provided, however, that in
the’case of a foreign person-which is an individual,
or which is a foreign branch of a domestic corpora-

tion (other than a bank), or which-is a foreign
corporation or foreign partnership which is con-

trolled, by one or more. domestic' corporations
(other than banks), domestic partnerships or resi-
dent individuals, all the proceeds of the loan are
for use outside of the United States;
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. (B) Making or placing deposits with foreign per-
sons which are banks or foreign branches of banks
(including foreign subsidiaries) or foreign branches
of the taxpayers or with other international bank-
ing facilities; or

(C) Entering into foreign exchange or hedging
transactions relating to any transactions under
(a)2vii(3)(A) and (B) above or (D) below.

(D) Any other activities which an IBF may be,
at any time, authorized to engage in by Federal or
_state law, the Board of Governors of the Federal
Reserve, the Comptroller of the Currency, the New
Jersey Banking Commission, or any other authori-

.

(4) Applicable expenses are any expenses or de-
ductions which are directly or indirectly attributable
to eligible gross income as defined in (a)2v11(3)
above.

(See: N.J.A.C. 18:7-16 regarding international banking
facilities.)

Amended by R.1983 d.62, effective March 7, 1983
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).
Added new 10 and 11 to (a). Recodified old 10 as new 12 and
added 4-6 to (b).
Amended by R.1984 d.453, effective October 15, 1984.
See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a).
(b)7 added.
Amended by R.1985 d.562, effective November 4, 1985.
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a).
Substantially amended.
Amended by R.1987 d.335, effective August 17, 1987.
See: 19 N.J.R. 712(a), 19 N.J.R. 1568(b). -
Substantially amended.
Amended by R.1992 d.289, effective July 20, 1992.
See: 24 N.J.R: 175(a), 24 N.J.R. 2628(b).
Revised text. .
Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Amended by R.1997 d.204, effective May 19, 1997.
See: 28 N.J.R. 5158(a), 29 N.J.R. 2467(a).
In (a)1vii, inserted “For accounting or privilege periods ending on or
before January 10, 1996,”
Special amendment, R. 2003 d.135, effective February 27 2003 (to
expire August 26, 2003).

- See: 35 N.J.R. 1573(a).

Rewrote the section. -

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 NJR. 4310(a)
Provisions of R.2003 d.135 adopted witheut change.

Case Notes

Benefits from safe harbor leases do not constitute “real intangible
personal property”, for purposes of corporate tax. Reuben H. Donnel-
ley Corp. v. Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281
(1992).

Interpretation of amendment to corporate tax governing safe harbor

- leases was not an administrative rule.. Reuben H. Donnelley Corp. v.

New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A.2d
364, reversed 128 N.J. 218, 607 A.2d 1281. ‘

Supp. 9-15-03



jand not an excise tax on capital. Texaco, Inc. v. Director, Div. of '
| Taxation, 4 N.J.Tax 63 (Tax Ct.1982).
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- Corporate -owner -of safe harbor leased property could not include it
in owner’s business allocation-factor. Reuben H: Donnelley Corp. v.
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A2d
364, reversed 128 N.J. 218 607 A.2d.1281.

State’s inclusion of Federal obligations in taxpayer bank s tax bases
under the Corporatlon Business Tax Act complied with the Federal
public debt statute since the tax was nondiscriminatory; taxpayer bank’s

income from the bank’s holdings of state and local obligations.

field Trust Co. v. Dlrector Div. of Taxation, 6. N.J.Tax 462 (Tax
Ct.1984), affirmed per curiam 7 N.J.Tax 663 (App.Div.1984), affirmed

Federal minimum tax for tax preference was not properly excludable

corporation business tax, since the Federal minimum tax is on income

'

18 7-5.3 Tax pald to forelgn country or Unlted States
" possession; when deductible from net income

(a) With respect to foreign taxes required to be included
in income as dividends; received under Section 78 of the

income is permitted if 100 percent of the dividend received

deductlble therefrom-  under
18:7-5.2(a)2i.

-is not deductible from Federal taxable income as divi-
dends received under N.J.A.C. 18:7-5.2(a)2i, then the

taxable - income. No other foreign taxes are deductible.

Amended by R.1999 d.116, effective April 5, 1999.

“See: 31 N.JR. 266(b), 31 N.J.R. 893(a).

| In (b), changed N.J.A.C. references throughout.
Administrative change and correctlon
See: 31 N.J.R. 1818(a).

’>pecral amendment, R.2003 d.135, effective February 27, 2003 (to

expire August 26, 2003).

" See: 35 N.JR. 1573(a).

Rewrote the section. )
1Adopted concurrent amendment R.2003 d.370, effective August 22,
2003 ,

‘See: 35 NUJLR. 1573(a), 35 N.J.R. 4310(a).

Provisions of R.2003 d.135 adopted without change.

18:7-5.4 Factors not adJustable to Federal taxable income

(a) No ad]ustment to Federal taxable income 1s perm1tted
under this rule for:

1. Gains or losses not recognized for Federal income
tax purposes under Section 351 or similar sections of the
Internal Revenue Code but only to the extent that recap-
ture or other provisions of the Code are not paramount to
| these sections.

2. The gen‘eral business credit allowed ’or allowable
for Federal income tax purposes under Section 38 of the
Internal Revenue Code

]

upp. 9-15-03

net worth and net income bases appropriately included’the value of and -
Gar-.

1102 N.J. 420, 508 A.2d 1104 (1986), appeal dismissed 107 S.Ct. 390, 479 .
|US. 925,93 LEd.2d 345. . : ’

from the taxpayer’s entire net income in the calculation of New Jersey

Internal Revenue Code, no deduction from Federal taxable

N.JA.C.

1. However, if 100 percent of the foreign tax amount

percentage which is taxed may be deducted from Federal .
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i; This may not be taken as a deduction in comput-
ing the New Jersey net income tax base, nor as a credit,
in any manner, in computlng tax hablhty under the Act.

ii. Upon disposition of assets which qualified for a
general business credit under Section 38 of the Internal
~ Revenue Code, taxpayer must use the same basis for
computlng gain or loss for New Jersey net income tax
purposes as employed for Federal income tax purposes.

3. 'Depreciation attributable to a decrease in the basis
of depreciable property for Federal income tax purposes,
as a result of the general business credit allowed or

_allowable under Section 38 of the Internal Revenue Code.

i This deprec1at10n may not be taken as a deduc-
tion in computing the New Jersey net income tax base.

ii. ‘Depreciation taken for New Jersey net income
tax purposes must be reported at the same amount as
reported for Federal income tax purposes for the same
period..

"~ Amended by R.1985 d.562, effective November 4, 1985.

See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a).

(a)2 deleted; (a)l amended; 3 and 4 renumbered as 2 and 3.
Amended by R.1994 d.186, effective April 18, 1994."
See: 26 N:J.R. 761(a), 26 N J.R. 1696(b).

18:7-5. 5 Entire net i mcome, determlmng stock ownershlp .

(a) The provisions of N.JLA.C. 18:7-4.5 and 4.6 relating
to the manner or degree of direct or indirect stock owner-
ship by aicreditor are applicable in determining deductibility

of interest paid or accrued to holders of 10 percent or more

of the aggregate outstandmg shares of the taxpayer s capital
stock of all classes. .

(b) In determining the percent ownership of investment

- for purposes of computing the dividend exclusion, a taxpay-

er can aggregate its ownership of stock by basing its compu-
tation on its ownership equity in the payor. No part of such
investment may be determined with reference to loans or
advances but must be based upon investment in capital
stock.

Example 1: Corporation A received a dividend from -
Corporation B and a dividend from Corporation C. Corpo- .
ration A owns 90 percent of Corporation B. Corporation A
owns 20 percent of Corporation C. Corporation B owns 70
percent of Corporation C. The remaining shares of Corpo-
ration B and Corporation C are owned by unrelated per-
sons. ‘ /

- By literal. terms of the Act, the dividend received by
Corporation A from its 90 percent owned Corporation B is
excludible from entire net income.

Since the equity of Corporation A in Corporation C is 80
percent or more ownership, it may also -exclude the divi-
dends received from Corporatlon C from entire net income.

Ownershlp equity o_f Corporation A in Corporatron C’

Next Page is 7-40.1
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Direct investment in Corporation C 20%
Investment in Corporation B 90%
Investment of Corporation B in Corpo- -

ration C ' 0%
Indirect investment in Corporation C 90 x .70 = 63%
Aggregate ownership by Corporation A

of the stock of Corporation C : 83%

Example 2: Corporation D received a dividend from
Corporation E and a dividend from Corporatlon F. Corpo-
ration D owns 90 percent of Corporation E. Corporation D
owns 20 percent of Corporation F. Corporatlon E owns 60
percent of Corporation F. The remaining shares of Corpora-
tion E and Corporation F are owned by unrelated persons

By literal terms of the Act the -dividend recewed by
Corporation D from its 90 percent owned Corporatlon Eis
excludible from entire net income. :

Since the equity. of Corporation D in Corporation F is less
than 80 percent ownership, it may only exclude 50 percent
of the dividend received from Corporation F from entire net
income.

Al

Ownership equity of Corporation Din C_ofporation F:/

18:7-5.6

New Rule, R.1987 d.118, effective March 2, 1987.
See: 18 N.J.R. 2004(b), 19 N.J.R. 410(c).
Old rule repealed.

Cross References

See NJAC. 18:7-45 (Net- worth; indebtedness includible) and
18:7-4.6 (Receivables offset agalnst includible indebtedness) "as to
computing net worth.

Statutory References

See N.J.S.A. 54:10A-4(e) as to what may be included in “mdebted-
ness owmg dlrectly or 1nd1rectly

18:7-5.6 AdJustment of entire net income to period
covered by return; how computed

(a) If the entire net income required to be reported is for
a period other than a period covered by the taxpayer’s
Federal income tax return, the taxpayer shall compute its
net income: as follows:

1. Its Federal taxable income is first adjusted in the
manner set forth on N.J.A.C. 18:7-5.1 through 5.4;

2. The result is then divided by the number of calen-
~dar months or parts thereof covered by the Federal
’mcome tax return;

3. The result is then multiplied by the number of the

Direct investment in Corporation F » 20%
Investment in Corporation E - 90% " calendar months or parts thereof covered by the return
In‘r’::f(l)lillegt of Corporation E in Corpo- 0% ‘under the Act. A part of a month shall be deemed to be -
Indirect investment in Corporation F 90 x .60 = 54% a month.
Aggregate ownership by Corporation D ' Amended by R.1994 d.186, effective April 18, 1994.

of the stock of Corporatlon F J4% - See: 26 N.JR. 761(a), 26 N.JR. 1696(b).

i

Next Page is 7-41 7-40.1 Supp. 9-15-03
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4. Regular employee: A regular employee must be

under the control and direction of the taxpayer in trans-
acting the taxpayer’s business and/or performing work on
behalf of the taxpayer. The officers of the taxpayer are
generally deemed to be regular employees of the taxpayer
while independent contractors and members of the tax-
payer’s board of directors are not regular employees of
the taxpayer. The method or procedure by which a
taxpayer reports the compensation paid to an individual
(such as a W-2 form) shall not be conclusive as to
whether the individual is a regular employee (See
N.J.AC. 18:7-8.14.):-

i, The facilities of a public' warehouse located out-

side New Jersey and utilized to store property of the

taxpayer .prior to shipment to customers shall not con-
stitute a regular place of business of the taxpayer where
. the warehouse is not the space of the taxpayer.

ii. The facilities of an independent contractor locat-
‘ed outside of New Jersey and used to store, convert,
process, finish and/or improve the goods of the taxpayer
prior to shipment to customers shall not cOnstitute a
regular place of business of the taxpayer.

-iii. A job site, field office or other facility' which is
not regularly maintained, occupied and used in taxpay-
er’s business or where administrative duties, such as
performing payroll functions, telephoning, recordkeep-
‘ing, banking, accounting, the hiring and firing of em-
ployees and similar functions are not performed, is not
a regular place of busmess

iv. The location of inventories outside of New Jer-
sey in the possession of employees in their homes, or in
trucks, or in coin-operated machines do not represent
space regularly maintained, occupled and used by the
taxpayer in carrying on its business.

v. In the event the taxpayer s business is conducted
by an independent agent or independent contractor, the
place of business of the independent agent or indepen-
dent contractor shall not be considered a regular place
of business of the taxpayer. . In addition, any employee
of such independent agent or independent. contractor
shall not be considered a regular employee of the
taxpayer.

(b) A taxpayer does not have a regular place of business
-outside New Jersey solely by consigning goods to an inde-
pendent factor outside New Jersey for sale at the direction
of either the consignor or consignee.

(c) The mere fact that a taxpayer is subject to an income
or franchise tax in other ]urrsdrctlons shall not be determina-
tive as to whether the taxpayer. maintains a regular place of
~ business outside of New Jersey where taxable status in that

jurisdiction is based on cnterla other than a regular place of
business. :

Amended by R:1985 d.54, effective February 19, 1985.
See: 16 N.J.R. 2999(b), 17 N.J.R. 476(b).

7-46.6.1

(a)1-2 deleted and new text (a)1-4 substituted; (c) added.

Statutory References
See N.J.S.A. 54:10A—6 as to how to determine allocation factor for
taxpayer maintaining regular place of business outside New Jersey.

Case Notes

Apportionment of franchise tax for multi-state corporatlons which
maintain a regular place of business outside New Jersey other than a
statutory office is not apphcable to a corporatron whose out-of-state
offices consist of space in corporate engineers’ personal homes used for
their own convenience in connection with their employment. Hoega-
naes Corp: v. Director, Div. of Taxation, 145 N.J.Super. 352,367 A.2d
1182 (App:Div.1976) and dissenting opinion.

Corporation which did not pay rent out of state did not maintain
regular place of business out of state. Hess Realty Corp. v. Director,
Div: of Taxation, New Jersey Dept. of Treasury, 10 N.J.Tax 63 (1988).

Reduction in corporation business tax based on an allocation of tax
basis due to maintenance of a regular place of business outside of the
State denied because New York office was not a “regular place of
business”; since it was leased in the name of the parent corporation, the

" taxpayer paid no rent and did not maintain control over the premises,

and because the full time employees at the office were all employees of

‘the parent corporation. ~Shelter Development Corp. v. Taxation Div.
-Director, 6 N.J.Tax 547 (Tax Ct.1984).

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. : SM.Z. -
Corp. .v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
reversed and remanded 193 N.J. Super 305, 473 A.2d 982 (App.Div.
1984).

Corporation held not entltled to apportlon part of its net.income to
other states because it did not maintain a regular place of business in’
other states; . “regular place of business”test held not to violate
comimerce clause. Rocappi Inc. v. Taxation Div. Director, 3 N.J.Tax

311, 182 N.J.Super..163, 440 A.2d 96 (Tax Ct.1981).

18:7-7.3 “Allocatmg” and “non-allocatmg” companles,
~ definition !

(a) A taxpayer which allocates a portion of its entlre net
income outs1de this State is referred to as an “allocating”

taxpayer.

(b)‘A‘ taxpayer which does not allocate any part of its
entire net income outside this State is referred to as a “non-
allocatmg taxpayer. ’

Amended by R.1994 d.186, effectlve April 18, 1994.

See: 26 N.JR. 761(a), 26 N.J.R. 1696(b).

Statutory References
See N.J.S.A. 54:10A—4(b) as to definition of “allocation factor ” and

54:10A-6 as to how to determine. allocation- factor for a taxpayer who -

maintains a regular place of business outside New Jersey. =

Case Notes
Failure to pern‘ut allocation to New Jersey corporatlon whrch owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.

. Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),

reversed and remanded 193 N.J. Super 305, 473 A.2d 982 (App. D1v
1984) - L

18:7-7.4 Allocation factor, definition
“Allocation factor” means the proportionate part of a

‘taxpayer’s entire net income used to determine a measure of

its tax under the Act.

“Supp. 9-15-03 -
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R

ol Amended by R: 1994 d.186, effectlve Apr11 18, 1994.-.
See: 26NIR.761(a), 26 NIR. 1696(b)

Statutory References L

18 7—7 5. Allocatlon factor' appllcatlon o
I the taxpayer had a- regular place of . busrness outsrde

New Jersey during the penod covered by the return, its tax
hablhty under the New Jersey Corporatlon Business Tax’ Act -

New Jersey -according to a formula called the busrness
allocat10n factor : P

il 'Amended by R1994 d186 effective Aprll 1, 1994 N
vSee 26 NJR. 761(a) 26 NJR. 1696(b) e

\

Hlstorlcal Note

. “. perrods commencmg after December 31 1968

Statutory References

' | periods .commencing- after - December 31, 1968:.- See, N.J.S.A.

' ‘,,::“‘54 :10A=4(b) - as to’ definition " of “allocation- factor.”

talnmg regular place of busmess out51de New Jersey

18 7-17. 6 Corporate partners and partnershlps ] i 5

N.J.S.A. 54 10A-2. A forelgn corporatron that is‘a general

- |partner of a general or limited partnershrp do1ng business 1n.f’

New Jersey is sub]ect to flhng a corporation busmess tax

- offrce in New J erSey, if the partnershlp does 5.

i prov1ded the taxpayer’s connection with thls State is suffi-
~ cient'to give ‘this State. Jurlsdlctlon to. 1mpose the tax under

NJAC. 18:7-16.

C orporatron busmess tax return 1f

. Supp. 9415-03 :

: /‘\ See N J S A 54 10A—4(b) as to deﬁmtron of “allocatlon factor L o

is measured by that part of its entire net income allocated to

‘ Laws of 1968 Chapter 250 eliminated: the use -of the asset factor for,, .
‘the purpose of- allocatmg net worth, effective with respect to prrvrlege .

See Laws 1968, .Chapter "250-as to ehmlnatlon of: asset factor for "._
purpose of allocatmg net ‘worth, ' effective w1th respect to -privilege .

-See "NJSA. -
'| 54:10A-6 ‘as to how to ‘determiine allocation: factor-for taxpayer main-.

(a) A forergn corporatron that 1s a general partner 1n a_

'jpartner in a 11m1ted partnershlp dorng busmess in’ New |
Jersey satrsfles the’ sub]ectlvrty requlrements set forth in -

at corporate income,:

‘|return in New Jersey and paying the apphcable tax under
~|the .terms of the corporation business tax to New: Jersey.
Such ‘a’ corporation is ‘also deemed ‘to’ be.employing or -
|owning caprtal or property in New J ersey, or: mamtammg an - o

(b) Subsectron (a) above may apply to forergn corpora-“_
.. tions, otherwise not subject to the New Jersey. corporation
"busmess tax whose only connection to th1s State is restrrcted
. ,",to owning. one- or more limited’ partnershrp interests in one -
~ or more limited partnerships doing business in New Jerscy,.

“the. Constitution and statutes - of the Umted States See

o (c) A forergn corporate hmlted partner of a hmrted part-- b
' nershrp doing business in New Jersey is considered exercis- - -
1rng its franchise to do business in this State, doing business
in this State or employing capital in this State, and, there- o
- fore, is sub]ect to tax under N.J.SA.. 54 10A-2° and ﬁhng a.

| 74662

l
I

hmrted partnershrp,

2. The forelgn corporatron hm1ted partner 1n addltron 2 - |

10 the exercise oOf its' rrghts and powers as a:limited

/-partner, takes an act1ve part 1n the control of the partner-‘; e
' : sh1p busmess . '

3 The forergn corporate lnmted partner meets the_

crrtena set forth i in N J. A C. 18 7-1. 9 or 1:6; or

DEPT OF TREASURY—TAXATION‘g R

1., The lrmrted partner is also a general partner of the -

4 “The business of the partnershrp is 1ntegrally related“- " o

to the busmess of the forergn corporatron

i

, (e) It shall be the burden’ of the’ taxpayer to prove,to the
: _'Dlrec r ‘by clear -and ‘cogent evidence that the-facts' ‘and ‘
crrcumstances surroundlng its mvolvement ‘with the limited

(d) Tax flhng and payment respons1b111t1es of partnershrps‘- e
- are set; forth in N.JA.C. 18:7-17. For the partnershrp pro- P
' _cessmglfee see N J A. C. 18 35—11 -

partnershrp or limited hablhty company do not sub]ect it to -

.tax under the Act

(D) For purposes of thrs sectron the term partnershrp

,“has ‘the - same - meaning . as s set - forth under ‘L.R.C.
§ 7701(a)(2) and the regulatrons issued thereunder. Partner-

ships "that are not treated for Federal tax purposes as pass-

' throughl entities are also not treated as pass- -through entities .- '
© under- thls section; The term - “partnership”
_llmlted habrhty compames treated as partnerships. -

‘shall lnclude

(g) For purposes- of apportronment (allocatlon) of corpo--: o
rate income, where the subject corporation .and the’ ‘partner- - .
-ship arel not part- of a single- unitary ‘business, including a-
. businéss carried on dlrectly by the foreign corporate partner )

separate accountmg apportlonment should be-used to arrive- . S

L Separate accountrng apportlonment for purposes _
o of th1s1 section only, means use.of the’ followmg method: -
- The. .corporation’s distributive share of the partnership’ s
'~_-busmess income would be apportroned t0- New Jersey by

~If the New Jersey business .of the” =~
partnersh1p is part of a single unitary business 1ncludmg a

-~ business: icarried on d1rectly by the foreign corporate partner, .

‘flow through aocountlng apportlonment should be used w1th :

: respect to the mcomes of the two entrtles ’ v

‘computing the applicable N.J.S.A. 54:10A—6" apportion- .- -

’ - ‘ment factor for that business by only taking info account
- .the corporate partner’s: share of the receipts,’ payroll and
property of the business that the partnership - carries ‘on

,"dlrectly “Sécond, the corporatlons entire net income, .

excludlng its dlstrrbutlve share of the partnership’s income - -
s apportroned to New Jersey by computmg the apphcable--
NJS: A 54:10A=6 apport1onment factor for that business
by ‘only takrng “into account : the recerpts (excludlng re-
.~'_.ce1pts from the’ partnershrp namely, Teceipts - from inter-
_‘_'company transactions), payroll and property of the busi-
- ness that the corporatlon carries on directly. "Third, these -

;‘two anlounts would ‘be. added together to- arrive at-the

corporatlon s entlre net income apportroned to New Jer- N

sey. .l
S
N




CORPORATION ‘BUSINESS TAX ACT

18:7-8.8

(f) The amount by which the exclusion of receipts from
the denominator of the sales fraction increases the liability
of all the members of an affiliated group or controlled
group pursuant to sections 1505 or 1563 of the Internal
Revenue Code of 1986 over the liability calculated without
application of the exclusion shall not exceed $5,000,000. If
the exclusion increases the liability of all the members of an
affiliated group or controlled group by more than $5,000,000

for the privilege period, then the amount of liability in

excess of $5,000,000 due to the exclusion shall be abated,
and the abated liability shall be allocated among the mem-
bers of the affiliated group or the controlled group in
proportion to each member’s increase in liability due to the
exclusion of such receipts. The Director may allow a single
corporation within the affiliated group or controlled group
to act as the key corporat1on (clearinghouse) for the abate-
ment. “Business presence” or “business activity” taxes in-
clude, but are not limited to, net worth taxes, gross receipts
taxes, single business taxes. For example, business presence
or business activity taxes include, but are not limited to, the

Pennsylvania Bank Shares Tax (72 P.S. 7701 et seq.) and the .

New York Franchise Tax on Banking Corporations (Article
32 of the New York tax laws). Property taxes, excise taxes
(for example, cigarette taxes), payroll taxes and sales taxes
are not considered “busmess presence or “business activi-
ty” taxes.

7

(g) If the exclusion of sales increases the liability of a
single entity taxpayer that is independent of and not affiliat-
ed with any controlled or affiliated group as defined above,
then such increase shall be capped at $5,000,000 and the
excess shall be abated.

Amended by R.1985 d.43, effective February 19, 1985.

See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a). :
(b) substantially amended and Examples added.

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 NJ.R. 1573(a).
Added (d) through (g).

Adopted concurrent amendment, R.2003 d 370, effective September 15;
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Rewrote (d) and (f).

Statutory References
See N.J.S.A. 54:10A-6(B) as to factors includible in deterrmnatlon of
receipts fractlon

18:7-8.8 Scope of allocable receipts
(a) Unless otherwise noted herein, receipts from the fol-
lowing are allocable to New Jersey: :

1. Sales of tangible personal property where ship-
ments are made to points in New Jersey. Delivery of
goods to a purchaser in this State is a shipment made to a
point in New Jersey regardless of the F.O.B. point or the
fact that the goods may subsequently be resold and trans-
shipped to a point outside this State.

i. ~The sale of goods shipped to a New Jersey cus-
tomer where possession is transferred in New Jersey
results in a receipt allocable to New Jersey.

751

Example:

Taxpayer, a manufacturer located outside of New Jersey,
transports goods directly to a customer’s location in New
Jersey. - Since possession of the goods is transferred in New
Jersey, shipment is deemed to be in this State resulting in

* receipts allocable to this State.

_ii. The sale of goods shipped to a non-New Jersey
customer where possession is transferred in New Jersey
results in a receipt allocable to New Jersey.

Example:
Taxpayer, a manufacturer located outside of New Jersey,
transports goods into New Jersey where such goods are
picked up by a non-New Jersey customer or a customer’s
representative in New Jersey for further transportation out-
side of this State. Since possession of the goods passed
between the taxpayer -and its customer in New Jersey, the
sale results in receipts allocable to New Jersey.

iii. The sale of goods shipped by a taxpayer from
outside of New Jersey to a New Jersey customer by a
common carrier results in a receipt allocable to New
Jersey. The common carrier is deemed an agent of the
“seller regardless of the F.O.B. point.

v Example:

Taxpayer, a manufacturer located outside of New Jersey,
transports goods by a common carrier to a New Jersey
facility where the customer takes possession of the goods.’
Since the common carrier is deemed to be an agent of the
taxpayer, the common carrier’s transportation of the goods
into the possession of the customer in New Jersey results in -
receipts allocable to New Jersey.

iv. The sale of goods shipped from outside of New
Jersey to a New Jersey location where the goods are
picked up by a common carrier and transported to a -
customer outside of New Jersey results in receipts
which are not allocable to New Jersey. '

Example:

Taxpayer, a non-New.  Jersey manufacturer, transports
goods from outside of New Jersey to-a New Jersey location
by either a common' carrier or a private transporter. The
goods are picked up-in New Jersey by a common carrier and
transported further to a customer outside of New Jersey.
Since the common carrier is deemed an agent of the seller
regardless of the F.O.B. point, the shipment by the common
carrier from a point in New Jersey to a point outside of New
J ersey results in receipts not allocable to New Jersey.

2. Services performed in New Jersey;
3. Rentals from property situated in New Jersey;

4. Royalties from the use in New Jersey of patents or
copyrights;

5. All other business receipts earned in New Jersey.
See example in N.J.A.C. 18:7-8.7(c).

Supp. 9-15-03
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s

;Amended by R. 1985 d 43 effectlve February 19, 1985
-See: 16 N.J.R. 3420(b), 17NJR. 477(a) :
.- "Substantially amended. - -
| Amended by R.1989.d.311, effective June 19, 1989
‘See:+21 N.LR:.- 438(b) 21 NJ.R. 1744(c).

' examples

Statutory References

recerpts fractlon )

: r:18 7—8 9 Recelpts from sales of capltal assets* when
o ~includible. ’

| _erty not held by the taxpayer for sale to: customers in ‘the

| . regular ‘course of business) either within or without New

Jersey should not be included in either the numerator or
‘denominator of the receipts, fraction.: The net gams from

| such sales which are included in entire net income are the
amounts - which are propetly to be included in the computa- :

tion- of the receipts fraction. ‘For the purposes -of the
‘numerator in the computatlon of the recelpts fraction, a net
loss should not: offset a net galn ‘

$400.

Amount of N.J. Gains -
%500

Total Gains -

frdctlon

Amount-of N.J. Gains-_-0-
Total Gains ’ 8500 -

~ numerator of the recerpts fractlon

$500
SSOO

"~ Amount of ‘N. J‘ Gams
Total Gains

|ing of real estate or the buying or selling of securities for

.| trading purposes, these assets are not-deemed to be capital .
assets”.and ‘the. gross ‘Teceipts. from. the sales - thereof are

1nc1uded in the same manner as other 1ncludab1e recelpts . v
. S obhgatrons and the 1nterest increment realized upon the sale’ or re-

Amended by R. 1985 d.43; effectlve February 19, 1985
*|See: 16 N.J.R. 3420(b), 17 NJR. 471(a). :
(a) substantlally amended and examples added

Statutory References

: be 1nclud1ble when computmg taxpayer S recelpts fract1on

P

|Supp. 9-15-03

S

s Exceptlons to recelpts allocable to New. 'Jersey added at- (a)11-1v, with

See NJSA 54 10A—6(B) as to factors 1nclud1b1e in computmg ‘
* Amount of gain appearing on Schedule A~ _$300

“(a) 'The gross receipts from Sales of capltal assets (prop- o

Example l:

v ‘\t the tnme of salt. Propem #1 was. located wrthm New Jersey whereasi , e
Property #2 and #3 were: located outside. New Jersev. .

The amount of $740 r§ to be mcluded in the numerator of the recelpts_ e

Example 2

‘; , : E ’ . At the tlme of sale, Property #1 and #3 were located wnthm New Jersey
iy ! whereas Property #7 was located outslde New Jersey. ’ :

(b) Where the taxpayer ] busmess is. the buymg and sell—_"" ST

| "See N.J.S.A, 54: 10A—6(B) as to what tangrble personal property shall'

1B DEPT OF TREASURY—TAXATION

rece‘ipts fraction in all cases. - The computatlon to atrive at

' the amount to be 1ncluded in the numerator is glven in the
: followmg examples S ,

= 80% x $300. (net gain) = $240

t
i

[ . . -

At the time of sale, Property #1 and #3 were located outside New
Jersey, whereas: Property #2 was focated. wrthm New -Jersey. < = .
= OO/r X $300 (net gam) -0- :

There is nothing. attnbutable to this transactxon Whth wrll affect the ‘ v_ o g

}
, Example Co
\

IOO% tx $300 (net gdm) OO

T
! Case Notes

| - -

Rule held to impose restriction not warranted by statute; only net

gain from sales of. tangible ‘personal- property: includable ‘in receipts :
- fraction of the business allocation formula of the Corporation Business -

Tax ‘Act; ‘mcome der1ved from . the sale” or redemptlon of short-term

The E$300 net gain is in'clu.dable in the denominator of the

L , ILLUSTRATION
oo FACTS -

‘ . Seling Price . Cost . NetGain  NetLoss
Property #1 -~ $1,000  § 600  $400
Property #2 . 2,000 - 2,200 Cs200
Property #3 | 3000 - 2900 100
S e e 8500 8200 0

T (2000 .o

demption |of such obligations issued at a' discount were includable’in‘ - |

receipts fractlon of the business allocation formula.  American Tele- © -
phone & fTelegraph Co..v. Director, Div. of Taxation, 4 N.J..Tax’ 638
“ . (Tax Ct. 1982) ‘affirmed 194 N.J. Super. 168, 476 A.2d’ 800 (App Div. -«
..1984), certlflcatlon demed 97 N.J. 627, 483. A2d-157 (1984) o

\

‘ .
B

|

|

sz



CORPORATION BUSINESS TAX ACT

-18:7-8.10

18:7-8.10 . Receipts; compensation for services

(a) The numerator of the receipts fraction developed in
accordance with this section includes receipts from services
not otherwise apportioned under this section if the serviee is
performed within this State.

receipts fraction includes receipts from services based upon
the cost of performance or amount of time spent in.the
performance of such services or by some other reasonable

" method which should reflect the trade or business practice

and economic realities underlying the generation of the
compensation for services. Cost of performance is defined
as all direct costs incurred in the performance of the service,
mcludmg dlrect costs of subcontractors.

1. All amounts recelved by the taxpayer in payment
for such services are allocable, regardless of whether such
services were performed by employees or agents of the
taxpayer, by subcontractors, or by any- other persons and
regardless of whether the receipt is accounted for as an
-item of income or a reduction in expense.

2. It is immaterial where the amounts were payable or
where they actually were received.

Example 1: Taxpayer derives advertising revenues in the
course of broadcasting television or radio programs. ' It sets
its advertising rates based upon the listening audience it has
succeeded in reaching. The appropriate method of assign-
ing the portion of its advertising revenues attributable to

services performed in New Jersey is based upon the propor- -

tion of its listening audience in New Jersey.

Example 2: Taxpayer earns income from the sale of long
distance telephone communications service. It bills the
originators of long distance telephone calls directly and for
all calls placed by them. The appropriate method of allo-
cating its long distance toll revenues attributable to services
performed in New Jersey is based upon b1111ngs for calls
originating in New Jersey.

(b) Commissions received by the taxpayer are allocable to
New Jersey if the services for which the commissions were’

paid were performed in New Jersey. If the taxpayer’s
services for which commissions were paid were performed
for the taxpayer by salesmen attached to or working out of a

‘New Jersey office of the taxpayer, the taxpayer’s services will

be deemed to have been performed in New Jersey.

Example

The taxpayer isa New Jersey sales agent of a Pennsyl-

vania manufacturer and treceives in New Jersey an

order from a New York customer. The order is for-

warded to the manufacturer which accepts it and fills it

by shipment direct to the customer. The taxpayer’s
- commission is allocable to New Jersey.

\

7-53

, _ If the service is performed.
both within and outside this State, the numerator.of the~.

(c) Certain service fees from transactions having. contact
with this state are allocable to New Jersey based upon the
following: .

1. Twenty-five percent of such fees are allocated to
the state of origination.

2. Fifty percent of such fees are allocatedto the state
in which the service is performed.

3. Twenty-five percent of such fees are allocable to
the state in which the transaction terminates. :

Example 1: A taxpayer issues credit cards to its cus-
tomers allowing funds to be obtained through the use of
authorized machines located within NewJersey. A cus-

- tomer originates a ‘transaction at a New Jersey location,
~and the taxpayer’s computer, located outside this State,
" performs a credit check. Funds (or a bank-draft) are
received by the customer at the point of origin in New
Jersey, where the transaction terminates. Taxpayer must
. allocate 50 percent of the service fee income earned from
" this transaction to New Jersey based upon the points of
origination and termination. For purposes of this exam-
ple the issuer of credit cards has nexus with New Jersey
~through physwal presence in New Jersey. ‘

Example 2: Taxpayer earns income by providing on-
line . internet access to customers located within New
Jersey and outside New Jersey. Taxpayer’s physical
equipment allowing such access is located outside New
Jersey. Taxpayer must allocate 50 percent of its revenue
from internet access charges to New Jersey based upon
the origination and termination of such access from points
within New Jersey. . Absent. specific identification of
points of origination and termination, the customer’s bill-
ing address will serve to locate these activities. For
purposes of this example, the internet service provider has
physical presence through a home office located in New
Jersey.

4. Certain lump sum payments for services performed
within and without New Jersey must be apportioned in.
the following manner in order to result: in a fair and -
reasonab,le receipts fraction.

* Securities and commodities brokers executing or-
ders on an exchange are to allocate commissions de-
rived from the execution of purchases or sales orders
for the accounts of customers to New Jersey as follows:

(1) 80 percent of commissions on orders originat-
ing at any New J ersey place of business; plus

(2) 20 percent of commissions on orders executed
~on any exchange located in New Jersey.

ii. - Transportation revenues of an airline are from |
services performed in New Jersey based on the ratio of
departures from New Jersey to total departures. De-

_ partures may be weighted as to cost and value of
aircraft by type where weighting would give a more falr
and reasonable business allocation factor

Supp. 9-15-03
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two components. The numerator of the receipts frac-

within New Jersey is the sum of:

distance hauling is calculated based upon the propor-
tion of the taxpayer’s costs of long distance hauling to
_ the sum of the costs of long distance hauling, termi-
nal operations and local pickup and 'delivery during

receipts fraction based upon the proportion of reve-
nue miles in New Jersey to revenue miles every-
where; plus

(2) The balance of freight revenues are in the
numerator of the receipts fraction based on the
proportion of total revenues from goods consigned to

' pomts within New Jersey to total frerght revenues.

accompany the return.

Tllustration
Local pickup and delivery costs and ‘terminal

operation costs
Long distance hauling costs 225,000
Total $ 750,000
‘Revenue miles in New Jersey 100,000
Total revenue miles 500,000
Consignments to points in New Jersey 450,000
| Total freight revenues $1,000,000

| $1,000,000 x 225,000 x _ 100,000 = $ 60,000

750,000 500,000

$1 000,000 x 525,000 x _ 450,000 = $315,000
750,000 1,000,000 -

Recelpts from services performed

within New Jersey $375,000

- receipts -
fraction is $ 375,000 or .375000

1,000,000

(d), If a taxpayer receives a lump sum in payment for
services and also for materials or other property, the sum
received must be apportioned on a reasonable basis.

1. That part apportioned to services performed is
includible in receipts from services; -and

2.  That part apportioned to materials or other proper-
ty is includible in receipts from sales;

3. Full details must be submitted with the taxpayers
-return. : ‘

(e) Receipts arising from the sale of asset management

the following procedures:

Supp. 9-15-03

i.  Inland freight revenues must be segregated into
tion attributable to receipts from servrces performed“

‘ (1) A portion of such freight attributable’ to lohg :

the period covered by the return and included in the

(3) The computatlon of the receipts fractlon must.

$ 525,000

Assuming no.other receipts enter into the computation, the -

‘servrces shall be allocated to New Jersey in accordance Wrth ‘

754
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1. In the case of asset managemerlt services directly or

-1nd1rectly provided to individuals, receipts shall be allocat-

ed to New Jersey - if the domicile of the 1nd1v1dua1 1s in
New Jersey. ' (

2. In the case of asset management servrces dlrectly or

‘ indirectly provided to a pension plan, retirement account
© or institutional investor, such as private banks, national

and international private investors, international traders

or insurance companies, receipts shall be allocated to
New Jersey to the extent the domicile of the beneficiaries .

of the plan, beneficiaries of the account or beneficiaries

of the similar pool of assets held by the institutional

investor is in New Jersey.

‘i.‘ In the event the domiciles of the benefrcrarles are -

not or cannot be obtained, a reasonable proxy may be

- used to allocate receipts to New Jersey that reflects the

trade or business practice and economic realities under—
lying the generation of receipts from the asset manage-
ment services. The burden of demonstrating the reason-
ableness of the method rests on the taxpayer. Based on
specific facts and circumstances, reasonable proxies

/ used to allocate receipts to: New Jersey may take into

-account, among other things, the latest available popu-
lation census data, the domicile of the sponsor of the

plan, account or pool of assets, the sponsor’s New -

Jersey payroll apportionment factor or the sponsor’s
ratio. of New Jersey employees to total employees.

3. 'In the case of asset management services directly or
indirectly provided to a regulated investment company,
receipts shall be allocated to New Jersey to the extent that
shareholders of the regulated investment company are
domiciled in New Jersey in accordance with the followmg

i, The portion of receipts deemed to arise from -

~ services performed within New ‘Jersey shall be deter-
mined by multrplymg the total of such receipts from the
sale of such services by a fraction. The numerator of
“the fraction is the average of the sum of the beginning
of the year and the end of year balance of shares owned
by ‘the regulated investment company shareholders

domiciled in New Jersey for the regulated investment -

- company’s taxable year for Federal income tax purposes
that ends within the taxable year of the taxpayer. The
denominator of the fraction is the average of the sum
of the beginning of the year and end of year balance of
shares owned- by the regulated investment company

shareholders. A separate computation is made to deter-

mine the allocation of receipts from each regulated
investment company.

4. Asusedin (e)1 through 3 above:

i.” “Asset management services” means the render-
ing of investment advice, making determinations as to
when sales and purchases are to be made, or the selling
or purchasing of assets and related activities. As used in
this section, “related activities” means administration
services, distribution services, management services and
‘other related services. .
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i, “Admlmstratlon services”
clerical, accountmg, bookkeepmg, data processmg, in-
‘ternal auditing;. legal and tax: serv1ces but *does not
1nclude trust serv1ces ‘

iii. “D1str1but10n serv1ces

demptions), marketing‘ shares of: sellmg shares of a
regulated mvestment company.

iv. “Management services” means the rendermg of '

investment. advice, makmg determlnatlons as to.when

sales and purchases of securities are to be.made ot the
selhng or: purchasmg of securities and related act1v1t1es o

v. “Domicile” shall have the meanmg ascr1bed to'it
under N.J.S.A. 54A:1-2m in the case of an individual

and under N.J.S. A 54A: 1-20 in the case of an estate or :

trust and in the case of a busmess .entity where the

- actual seat of management or control is. located in the’

State; provided, however, “domicile”. shall be presumed
‘to be the mailing address of 'the benef1c1ary of the plan,
account or other similar pool of assets based upon: the
sponsor’s. records with respect to any such benef1c1ary
or the shareholder s mailing address- on the records of

the regulated investment company For purposes of

(e)3 above, in .the ‘case of a nominee holdlng the
‘investment on behalf of its customers, the mailing

. address of the customer shall be' deemed to be: the .

. domicile of the shareholder

In addition to: amounts’ recelved dlrectly froma
shall also

regulated investment company, “receipts”
include. amounts received directly from the sharehold-

ers "of such regulated mvestment company in the1r

capacity as such.

vii, “Regulated mvestment company means aregu- -
lated investment company . as -defined in N.J. SA, -
" 54: 10A—4(g) and meets the requlrements of Section 851

N

, of the Federal Internal Revenue Code

il “‘SponSOT means the party that has contracted
directly with the benef1c1ar1es of the: plan account or.

similar pools of assets."

5. See: N. JAC 18:7-1. 6 regardmg forelgn adv1sors\

having customers in New Jersey.

(f) Receipts from the services of a registered‘securities' or
commodities- broker or dealer shall be sourced to New .

Jersey if the customer is located within the State
1. For purposes of this subsectlon : '

i. - “Securities” has. the meanmg prov1ded by . para-

graph (2) of subsection (c) of section 475 of the Federal -

Internal Revenue Code of 1986, 26 U. S C § 475;

“Commodmes

»

Federal Internal Revenue Code of 1986, 26 US C.
8 475 and o i

_means and -includes -

means -the setvices of
advertising, servicing investor ‘accounts (1nclud1ng re-

has. the meamng -provided by P
paragraph (2) of subsectron (e) of section 475 of the -

‘New Jersey by the. affiliates.

" 7.55

iii.* “Registered securities-or commodities broker or

dealer” meansa broker or dealer registered as such by
the Federal Securities and Exchange Commission or
- the 'Federal Commodltles Futures Tradmg Commlss1on ‘

Amended by R: 1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 NJR. 150(b).
‘Amended by R.1985 d.43, effective February 19, 1985.°
See: 16 N'J.R. 3420(b), 17 N.J.R. 477(a): ‘
‘ (c) substantially'amended and examples'and 1llustrat10n added
Amended by, R.1989 d.439, effectlve August 21, 1989.
See; 21 N.J.R. 1106(a), 21 N.J.R.2527(a).
Added subsection (€)1-2vi. .
‘ Administrative -Correction to (c).
See: 21 N.J.R.3477(a). .
Administrative Correctlon to'(c) and Example 1.
See: 22 N.JR: 363(a).

. -Aniended by R.1997 d. 429, effectlve October 6, 1997,

See: 29 NiJ.R. 3426(a), 29 N.J.R. 4324(a)
Rewrote (a) and ©). -
Administrative-correction.

.- See:” 30 N.J.R: 3660(a). . ‘
. ‘Special - amendment, R2003 d135 effectlve February 27, 2003 (to

expire August 26, 2003)

[ Seer 35N.LR.1573(a). - T

Rewrote (e); added (f)
Adopted concuirent amendment R.2003 d370 effective August 22,
2003.

See: 35 NJ.R. 1573(a), 35 NJR. 4310(a). e

- Provisions of R.2003 d.135 adopted without change !

: Statutory References :
- See! N.J.S.A. 54:10A-6(C) as to 1ncludab111ty of compensatron for

. personal services in receipts fraction. -

18:7-8. 11 RecelptS' rents and royaltles |
v (a) Recelpts from:rentals of ‘real and. personal property

' 31tuated in. New Jetsey, and royalties from the use'in New
- Jersey of: patents or copyr1ghts are allocable to New Jersey

1. Recelpts from rentals include all amounts réceived
by the taxpayer for the use or occupation of property,
R whether or not such property is owned by the’ taxpayer

2 Recelpts from royaltles include all amounts te- .
ceived by-the taxpayer for the use of patents or copy--

rights, whether -or not such patents ‘or. copyrights.. were
or1g1nally 1ssued to or are owned by the taxpayer..

3. A patent or copyrlght is used in New Jersey to.the

extent that activities thereunder are carried on 1n New

' ""-':Jersey

- (b) Receipts from royaltles derlved from trademarks uti- L
lized i in: bus1ness in New Jersey are deemed located in New PR
J ersey

'»‘Exampyle 1 Corporation B is a Delaware corporation
having legal title to certain trademarks. B licenses those

trademarks to affiliated entities, and the affiliates pay B an
arm’s length royalty for their.use. The trademarks are used . -
Allocation -
of Corporatlon B’s income from trademark royalties paid to

by the affiliates within and outside New Jersey. -

it by affiliates is based upon the use of the trademarks in
If an affiliate generates 10

18:7-8.11

\

‘Supp. 9-15-03 .
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percent of its sales revenue from the use of a trademark
within New Jersey and 90 percent in other jurisdictions, 10
percent of the royalty paid by the affiliate to Corporation B
for that trademark is apportloned to New Jersey by Corpo-
ration.B. .

Amended by R.1997 d.429, effective October 6, 1997.
See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a).
Added (b).

Statutory References

See N J.S.A. 54:10A-6(B)(5) as to 1ncludab111ty of rents and royalties
in computing receipts fraction.

18:7—8.12 Other business. receipts '

(a) All other business receipts earned by the taxpayer
within New Jersey are allocable to New Jersey. Other
i business receipts include all items of income entering into
‘the determination of entire net income during the year for
which the business allocation factor is being computed and
is not otherwise provided for in these rules. Examples of
; such business receipts include, but are not limited to, inter-
" est income, dividends, governmental subsidies or proceeds
| from sales of scrap.

1

1 (b) For treatment of dividends see N.J.A.C. 18:7-8.7(c)2,
Example

-

" (c) For treatment of receipts from sales of capital assets,
i see NLJ.A.C. 18:7-8.9.

-(d) Receipts from the sale of real property situated in
New Jersey are earned in New Jersey.

(e) Intangible income not apportioned by other provi-
;sions of these rules is included in the numerator of the
‘receipts fraction where the taxable situs of the intangible is

B jin this State. The taxable situs of -an intangible is the
‘commercial domicile of the owner or creditor unless the
tmtanglble has been integrated with a business carried on in
,another state. Notwithstanding that the commercial domi-
.cile is outside this State, the taxable situs is in New Jersey to
“the extent that the intangible has been integrated with a
' ibusiness carried on in this State.

' Example: Taxpayer has its domicile outside this State. It
is in the business of lending money, some of which is loaned
to New Jersey residents. Interest income recognized from
such loans is income derived from sources within this State
and, as such, is earned in New Jersey. That interest income
is includable in the numerator of the receipts fraction.

(f) For treatment of non-operational

. income, - see
N.J.A.C. 18:7-8.17. '
Amended by R.1985 d.43, effective February 19, 1985.
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a).

Amended by R.1994 d.186, effective April 18, 1994,
See 26 N.JR. 761(a), 26 N.J.R. 1696(b).

:Supp 9- 15 03
i ,

(

Case Notes

Place to or from which shipment is made is not relevant to the -
determination of whether receipts must be included in. numerator of
receipts fraction under statute requxrmg inclusion of ‘all other business
receipts‘ earned in New Jersey in receipts- numerator for computation
of corporation business tax for taxpayer which does business in New
Jersey and maintains regular place of business in another state; issue is
solely whether receipt was earned by taxpayer within New Jersey.
Stryker Corporation v. Director, D1v151on of Taxation, 773 A.2d 674
(2001). .

Cross References

See subsection (g) of section 8.8 (Scope of allocable receipts) of this
chapter as to.treatment of dividends received from subsidiaries. See
‘section 8.9 (Receipts of capital assets; when 1nclud1ble) of this chapter
as to treatment of receipts of capital assets.

Statutory References

See N.J.S.A. 54:10A-6(B) as to iricludibility of all business receipts
earned within New Jersey in receipts fraction.

18:7-8.13 Business allocation factor; payroll fraction

(a) Wages, salaries and other compensation include all
amounts paid for personal services rendered to the taxpayer,.
but do not include amounts paid of the taxpayer which do
not have in them the element of compensation for personal
services actually rendered or to be rendered.

(b) The percentage of the taxpayer’s payroll allocable to
New Jersey is determined by dividing the wages, salaries and
other personal service compensation of the taxpayer’s em- -
ployees within New Jersey during the period covered by the
return by the total amount of compensation of all the
taxpayer’s employees during the period.

1. All executive salaries are includible in both the
numerator, as applicable, and the denominator.

2. In general, a taxpayer reporting to the Division of
Employment Security in the New Jersey Department of.
Labor must allocate to New Jersey all wages, salaries and

- other personal service compensation, and other items
reportable to that Division, including the portions thereof,
in individual cases, over $6,200 for the calendar year 1978
and $6,600 for the calendar year 1979 and for subsequent
years the amount prescribed by the New Jersey Depart-
ment of Labor. (As a point of reference, such base wage -
amount for 1992 was $15,300 and for 1993 was $16,000.)

(c) Wages, salaries and other compensation are comput-
ed on the cash or accrual basis, in-accordance with the
method of accounting used by the taxpayer in reporting for
Federal income tax purposes.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-6(c) as to treatment of wages, salaries and other
personal service. compensation of taxpayer’s employees.
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| 1;8.:7-8.18 -

18: 7-8 14 Definltlon of officers and employees ,
(a) Those -officers and" employees Whose ‘wages, salarles

and general executive officer whose relat10nsh1p with the '

taxpayer is that of employee and employer

(b) Generally, the relatlonshrp of employer and employee
exists when the taxpayer has the right to’control and direct

" the individual not only as- to the result to be accomphshed,
" by him but: also as to-the means by which- such result is tobe -
“accomplished.- If the relationship of employer and employ-, '
ee exists, the designation or description of the relatlonshrp,’ .
and the measure, method or des1gnat10n of the compensa— '

' t10n are: 1mmater1al

ol

(c) Compensatron pa1d to offrcers such as the Chalrman,

President, Vice-President, Secretary, Assistant.” Secretary,
Treasurer, Assistant Treasurer Comptroller and any other .
officer charged with and performmg general executlve dutles
of- the corporatlon must also be mcluded o

@) A dlrector of a corporatlon is not an employee '

therefot compensatron paid to directors. for- actmg as such

~ ‘should 1 not be included-in either the numerator or denoml- :
'nator in computmg the payroll fractlon T '

C o

Statutory References o

»_other personal :service ' compensation..of “ officers of taxpayet;..and .
54:10A~7 as to defmltlon and scope of ¢ compensatron of offlcers and: E

employees

18: 7—8 15 Compensatlon of officers and employees w1th1n
- New J. ersey ’ : ~

" () Compensatlon of offrcers and employees w1th1n thrs '_
- State shall include the entire’ amount of wages, salaries and ...

' other personal service compensatron for. servrces performed' s
) - “New Rule, R 1994 d 186 effectlve April- 18 1994

w1th1n or both wrthm and w1thout thrs State ifs

or

e

' ture or Wthh consrsts of 1solated transact1ons

1 The service is performed entlrely w1th1n thls State o

2 The service is performed both w1th1n and w1thout :
this State; but the service performed. wuhout the. State is
‘incidental to the 1nd1v1dual’s service wrthm the State For,‘ o
example, service which' is temporary or. tran51tory m na-, ST

- and other personal service. compensatlon are required to-be -
included in ‘the computatron of ‘the’ payroll fractlon of thev'
“business allocation factor. include every- individual, officer

4 Contrlbutlons are not requlred or pard w1th respect

- to such service under an unemployment compensatron law

< of any other state

. T
Statutory References !

- See NJSA 54>1(')A—6(C) as to 1nclud1b111ty of compensatlon of .

- international - bankmg facility - as

18: 7—8 16 Allocatmn- Internatlonal Bankmg Facnlmes

»‘_offlcers of taxpayer,,and 54: 10A—7 as’ to deflmtron and -scope of g

compensat1on Of offrcers

gL

Any banking corporatron hav1ng an international bankrng

,facrhty, which maintains.a regular place of business (other

than a- statutory office) outside of New Jersey, which' elects -

to take the deduction from' entire net. income prov1ded by

NJ.AC, 18 7-5. 2(a)2vn ‘shall complete the allocation factor

“under: this’ subchapter in the usual way.. - For- the purpose of . -
allocatlon however, “all ‘amounts attributable, d1rectly or S

mdrrectly, to the: productlon of the ehglble net income of an
~defined - in - N.JAC:
18:7-16.1, shall be" included in’ both the numerator: and -
denominator of the fractlons described in this subchapter

whether or not: such, international bankmg facility income -
o _amounts are otherwrse attrlbutable to New J ersey '

(See NJ A.C 18 7—16 regardmg mternatlonal bankmg

fac111t1es )

"R 1984 d: 453 effectrve October 15 1984

. “See:’ 16 N.J.R-1327(a), 16 N.JR. 2827(a) : o
- Amended by R.1994 d.186, effective April 18 1994 o
. -'Seer 26 NJR. 761(a) 26 NJR 1696(b) - B

- See N.J. SA 541 10A—6(c) as to includibility - of wages salanes and'

18: 7—8 17 Non-operatlonal income -

B Non operatronal income of taxpayers is “not subject to -
‘ y“allocat1on but -shall be spec1frcally ass1gned One_ hundred -

» percent of non- operatlonal -income from taxpayers havmg

- ‘their pr1n01pal place from which: the trade or business of the
taxpayer is directed or managed in.this" State shall ‘be -~
_spemfrcally assrgned to this- State unless. another state has .

nexus to all of the income. -

See: 26:N.J.R. 761(a), 26-N.J.R. 1696(b). : '
Specral amendmeént; R2003 ’d 135 effectlve February 27 2003 (to

© 0 expire August 26, 2003)

S

3 The sermce is not performed entrrely in. any state"' ‘

but some. of the serv10e is performed in this State, ‘and

i The base -of operatlons or, if there is-no base of-
operatrons then the" place from which’ the servwe s

dlrected or controlled, 1s m this State; or-

i The base of operatlons or’ place from which thej

; serv1ce is directed. or ‘controlled is not in any state in

which some part- of the service. is performed but the .

md1v1dual’s re31dence is m th1s State

757

'18:7—8.18' _,(ReserVed)ly,bjjv»-_":;‘- ,

"'SUBCHAPTER 9 (RESERVED)

. See: 35 NJR. 1573(a). -

- ‘Rewrote the section. - UL

-2003:

~Adopted: concurrent amendment R2003 d370 effectrve August 22

See: 35 NJR: 1573(a), 35 NJR. 4310(a)

: Provrsrons of R.2003 d. 135 adopted w1thout change :

- ‘ Law Revrews and Journal Commentarles . ¢
Umtary Taxation -in- New Jersey John' Mackay Metzger, 28 Seton ,

"Hall L. Rev, 162 (1997).

\

Repealed by R 1979 d. 45 effectlve February 6, 1979

AR Supp,':9.'_-'1v5-03< )
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See: 11 N.J.R. 40(d), 11' N.J.R. 150(b).
- Formerly “Assets Allocation Factor”.

SUBCHAPTER 10. SECTION 8 ADJUSTMENTS

18: 7—10 1 Dlscretlonary adjustments of busmess allocatlon
factor by Director .

(a) Generally, the allocation formula described in' this

! chapter will result in a fair apportionment of the taxpayer’s

net worth and net income within and without New Jersey.
However, experience in this and other states which impose
similar franchise taxes has.shown. that due to ‘the nature of
certain businesses the formula may work hardships in some
cases, and not do justice either to the taxpayer or the State.

~ Accordingly, provision is made in such cases for the Di-
* i rector to use some other formula which will more’ accurately
! reflect the business activity within New Jersey.

(b) Section 8 of the Act provides that where it shall

; appear to the Director that the business allocation factor,

| determined pursuant to Section 6 of the Act, does ot

i . properly reflect the activity, business, receipts, capital, entire
i net worth or entire net income of a taxpayer reasonably

. attributable to New Jersey, he may in his discretion adjust

- the business allocation factor by: ' . ‘

1. Excluding one or more of the fractions therein;

2. . Including one or more other elements, such as

expenses; purchases, contract values (minus subcontract

values);

3., Excluding one or more assets in computlng entlre
net worth;

4. Excluding one or more assets in computing an
allocation factor; or

5. Applying any other similar or different method
calculated to effect a fair and proper allocation of the
entire net income and the entire net worth reasonably
attributable to the State. - :

(c) Adjustment of the business allocation factor may be

‘made by the Director upon his own 1n1t1at1ve or upon
‘request of a taxpayer.

1. No taxpayer may vary the regular statutory formula
without the prior consent of the Director.

2. A taxpayer making application for an adjustment of
its business allocation factor must - file its return and
compute and pay its tax m accordance with the regular
statutory formula , ~

%Supp. 9-15-03

3. ‘, The taxpayer mﬁst also-attach a rider to the return
with a Form A-3730 setting forth in full the data on

~ which its application is based, together with a computa- -

tion of the amount of tax which would be due under the
proposed method

Amended by R.1989 d.508, effective October '2, 19891
See: 21 N.J.R. 1503(b), 21 N.J.R. 3177(a).
Addition of form number to requirements at (c)3.

Statutory References ‘

See N.J.S.A. 54:10A-8 as to right of Director to rea‘djust taxpayer’s
business allocation factor when he bg:lieves it to be inaccurate.

Case Notes

Three-factor formula would. be used in determining fairness of
Director’s adjustment of allocation of corporate income. Hess Realty
Corp. v. Director, Div. of Taxation, New Jersey Dept. of Treasury, 10
N.J.Tax 63 (1988).

Statutory three-factor formula was applicable when evaluating alloca-
tion where corporation received partial credit for taxes paid to other
states. Hess Realty Corp. v. Director, Div. of Taxation, New Jersey
Dept. of Treasury, 10 N.J.Tax 63 (1988). \

Failure to permit allocation to New Jersey corpo_ratiori which owned .
- rental property in Connecticut but had no regular employees working

outside New Jersey held neither contrary to the-scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v.' Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
reversed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984).

18:7-10.2 through 18:7-10.3 (Reserved)

SUBCHAPTER 11. RETURNS

18:7-11.1 Returns; corporations required to file

(a) Returns are requlred to be filed annually by the

following:

1. Every corporation subject to tax, regardless of the

amount of its entire net income. (See N.J.A.C. 18:7-1.6,

Taxable status; how created.)

2. EBvery receiver, referee, trustee, assignee or other
- fiduciary, or any officer or agent appointed by any court

to conduct the business or conserve the assets of any

corporation subject to tax under the Act. :

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-2 as to those corporations deemed liable to tax
under the Act; 54:10A-4 as to definition of “corporation” and of
“taxpayer”, and 54:10A-11"'as to. receivers and others conducting the
business of a corporate taxpayer who are subject to tax under the Act.
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. 18-7—11.2 . Returns where Federal net 1ncome is changed

If the amount of the Federal net income of any. taxpayer -
is changed or- corrected by ‘a final determlnatlon of the
* Commissioner of Internal Revenue or other officer of the -
United States or other competent author1ty, or if a renegoti- s
ation of a-contract or “subcontract with the United States ’
results in a change in said net income, or where a recovery-
of a war loss results in a computation or Tecomputation of -
any tax- imposed by the United States the taxpayer is.
required to report its changed or corrected net income. or-
the results of renegotiation and to concede its accuracy or ‘

state where 1t 1s erroneous. - oo

Statutory References i

See NIS.A, 54 :10A-13. taxpayer report any change correctlon, or-. -
recomputation of its amount of Federally taxable income to. New Jersey
: Corporanon Tax Bureau - . .

18 7-11.3° Eﬂ'ect of deficrency notrce o ORI

(a) Any def1c1ency ‘notice (1nc1ud1ng a not1ce 1ssued pur-
suant to a waiver filed by a- taxpayer) pursuant to the

provisions of the Internal Revenue Code is a final determi- .
“nation unless a timely petition to redetermine the deficiency -
_is filed in the Tax Court of the United States, in which event -

- the judgment of the court- of last resort afﬁrmmg the
~ deficiency, or the redetermmatlon of the deficiency pursuant

to the judgment of the court of last resort, 1s the fmal'
: determmatlon e S _j LR

nue -of a refund of any part of the tax shown on the

\taxpayers return or of any -deficiency thereafter, assessed; '

whether the refund is. made on the Commissioner’s own

motion or pursuant to ]udgment of a court 1s also a fmal .
‘ determmatlonL - e

(©) A taxpayer who for any reason aocepts any'.‘ portion of

.- a deficiency (including a notice 1ssued pursuant to a waiver.
- filed by a-taxpayer). made pursuant to the provisions of the
_ Internal Revenue Code is required to report that portion: of
* the deficiency” accepted within 90 days in’ accordance w1th’ '
: NJAC 187—118andNJSA 5410A—13 '

S (@) Only the port1on of any def1c1ency (1nclud1ng a not1ce v
issued’ pursiant to-a ‘waiver filed by a taxpayer) made

- pursuant_tothe prov1s1ons of the Internal Revenue Code» '
that is the subject of a tlmely petition for redetermlnatlon in .
. the Tax Court of the United States may delay the’ reportmg- _
. -requirements set forth in N.J.A.C. 18:7-11.8 and then only
to the extent perrmtted by (a) above

SN
i v

Next,Pagefis 7-61. - o R 189

1s:7-11’.4 |

Example The Internal Revenue Serv1ce redetermmed

the' net mcome of a taxpayers 1983 tax return based on ;
‘three separate "issues, ‘A, B and C." These three issues = -
- resulted in increases in net income for New Jersey. purposes‘ R
“of $5,000, $30,000 and $110,000 respect1vely -The taxpayer
‘accepted Issue A resultmg in a°$5,000 increase in income for .
New Jersey purposes and requested a hearing -before the
IRS on Issues B and C. The: taxpayer ‘has 90 days from the e
issuance of the. deficiency to. report Issue A to the D1v1s1on-' o
of Taxatlon ’ \ ~ : :

-/
£

_ SlX months later the IRS issues a determlnatlon that it
“intends to hold to the ‘entire; amount. represented by, Issues -
‘B and C. The taxpayer accepts the determmatlon on Issue
. B, but appeals Issue C to.the Tax ‘Court of the United
‘The taxpayer has 90 days from the ‘issuance of the -
YIRS determ1nat10n to- report ‘the '$30,000 increase in net
o 1ncorne represented by Issue B to the D1v1s1on

States

s
¢

One year later the Tax Court issues "an unfavorable

X Amended by R 1979 d. 45 effectlve February 6 1979

- See: 11 N.J.R:40(d), 11 NJR 150(b). . R
" Amended by R.1990 d.102, effective- February 5 1990 ‘ L
"~ See: 2I'NJ.R. 3079(a), 22 N.J.R. 363(b). : )

Added subsectlons (c) and (d) and example

Statutory References

c

" See N.J. SA 54 10A—13 as to requlrement that taxpayer report any L
¢change .of; amendment in h1s federally taxed net income to D1v1s1on of S
‘ Taxatlon - . ) ) KRR

o ‘18 7—11 4 Amended return

Any taxpayer fﬂlng an amended return w1th the Umted
‘States Treasury Department shall also file' an -amended -
- return” with . the D1v1s1on of “Taxation.
“18: 7—11 8

. Amended by R. 1979 d. 45 effectlve February 6, 1979.
* Seer 11IN.TR. 40(d), 11 N.JR. 150(b) -
Amended by R.1994 d.186, effective Apnl 18 1994

.- See: 26 N.JR.761(a), 26 N. IR 1696(b) _ :

N
I

Statutory References )

See NJ S.A. 54 1OA—13 o’ requrrement that. taxpayer report any. ]
"amended return “for his’ Federally taxable net 1ncome ‘to New: Jersey
L D1v1510n of Taxatlon :

oA

2

See NJAC

" decision to the taxpayer on Issue C. The.taxpayer- accepts - -

* the verdict and decides not to appeal the i issué any further. -~ . -
* The $110 000 represented by Issue C must be reported to -
‘ the D1v1s1on w1th1n 90 days of the court de0131on '

[

Supp. 9-15-03
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18:7;12.1

11. The Director does not undertake to approve or

disapprove the specific writing medium or style of writing

“to be used, but requires that the filled-in information on

the reproduced form be of good quality black-on- whlte,

with hand writing of- satlsfactory leglblhty

. Amended by R. 1979 d. 45, effective February 6, 1979. -

See: 11 N.J.R. 40(d), 11'N.J.R. 150(b).
Amended by R.1994d.186, effective April 18, 1994
See: 26 N.JR. 761(a) 26 N.J.R. 1696(b).

Statutory References

See. N.J.S.A. 54: 10A—18 as to authority of Director to demgn tax -

return forms. and determme the information to be requlred thereon.

Next Page is 7-67
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18:7-11.19 through 18:7—11;21 (Reserved)

SUBCHAPTER 12. SHORT PERIOD RETURN

18:7-12.1 Short period returns; when required

- (a) In general, every corporation must file a return for
each fiscal or calendar accounting period or part thereof
during which it has or had a taxable status in New Jersey.
In certain cases, the taxpayer will be required to file a return -
covering an accounting period of- less than 12 months. This
may necessnate an adjustment of entlre net income.

(b) Some of the circumstances which require the filing of

- short period returns are:

Supp. 9-15:03 .
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1. A newly organized corporation whose first account-
ing period established for Federal income tax purposes is
less than 12 months; :

2. A foreign corporation which acquires a taxable sta- -

tus in New Jersey subsequent to the commencement of its
Federal accounting period, and whose first New Jersey
Corporation Business Tax return embraces a period less
than the accounting period reported upon the Federal
income tax purposes; '

3. Corporations which dissolve, merge, consolidate,
-withdraw, surrender or otherwise cease to have a taxable
status in New Jersey prior to the close of a full twelve
months accounting period;

4. A corporation which changes its accounting period.

(c) In general, short period returns are not required from
a corporation that remains a New Jersey C corporation for
the full year.

Example 1: If a corporation, that at all times during the
year was a New Jersey C corporation, ceases being an S
corporation for Federal purposes during the year, and at all
times retains its independent existence, it shall file one New
Jersey return CBT-100 for the year, and attach copies of the
two Federal returns for its Federal short periods.-

Example 2: The target corporation in an IRC 338(h)(10)
reorganization shall file two short period returns. The first
short period return covers the period from the beginning of
its tax year through and including the date of acquisition.
Any gain or loss from the transaction is recognized on this
return. The second short period return covers the period
starting the day after the acquisition through the last day of

the new Federal year end. Such perlod would reflect the:

new basis of its assets.

(d) If a corporation ceases to exist as the result of an
action such as a merger or if its New Jersey S status
terminates, for example, the short period return for the
disappearing corporation or corporation losing its New Jer-
sey S status would be due on the 15th day of the 4th month
. after the close of the short year ending on the date of the

merger or on the day before the S corporatlon dlsquahfymg
event.

Example: A corporation had been granted New Jersey S
status for the period beginning January 1, 1998. The elec-
tion terminated on April 6, 1998 due to merger. The due
date for the return for the short period January 1, 1998 to
April 6, 1998 (that is, through the close of business on the
date that the merger occurs) is August 15, 1998 which is the

15th day of the 4th month after the close of the period. -An .

automatic six-month. extension of the time to file the
CBT-100S is available by making a-tentative return and
paying the tentative tax on form CBT-200T by August 15,
1998.

7-67

. file short-term returns.

18:7-12.2

Amended by R.1991 d.35, effective January 22, 1991.
See: 22 N.J.R. 2125(a), 23 N.J.R. 221(a).

Added (c).
Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Amended by R.1999 d.116, effective April 5, 1999.
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a)

Rewrote (c); and added (d).

Cross References

As to the requlrements which must be met in order to obtam a
change in accounting period, see Change of accounting period, N.J.A.C.
18:7-11.5.

Statutory References

See N.J.S.A. 54:10A—4 as to definition of “fiscal year” and “privilege
period”; 10A-17 as to right of Director to.independently determine
entire net worth and entire net income when the period covered by the
taxpayer’s report is other than that covered by his Federal income tax
report or when it is a short period.

Case Notes

Taxpayer that separated from consolidated group was not required to
Drake. Bakenes Inc. v. Taxatlon Div. Director,
12 N.J.Tax 172 (1991) returns.

18:7-12.2 Short period returnsj prorati(m procedures

(a) Where a short period return is required, the entlre
net income is permitted to be prorated as follows:

- 1. For any short period return, the minimum tax for a
New Jersey corporation and for a foreign corporation may
not be prorated and at least the proper minimum tax
amount must be paid. :

2. With respect to net income, a domestic corporation
filing a short period return shall not be entitled to prorate
its ‘adjusted net income. A foreign corporation whose
short period return under the Act covers a period other
than the accounting period reported upon for Federal
income ‘tax purposes, may prorate its adjusted entire net
income by dividing its adjusted entire net income by the -
number of calendar’ months or parts thereof covered by
the Federal Income Tax Return and multiplying the result
by the number of calendar months or parts thereof cov-
ered by the short period return. A part of a month shall .
be deemed to be a month.

- 3. With respect to net income, a foreign corporation
whose short period return under the Act covers the same -
period as the accounting period reported upon for Feder-
al income tax purposes shall not be entitled to prorate its:
“adjusted entire net income. :

4. Where a taxpayer is entitled and elected to allocate
less than the full amount of its entire net income to New
Jersey the allocation factors must reflect, both in the
numerator and denominator, only the period covered by
the short period return. ‘For treatment of allocation on a
short period return, see N.J.A.C. 18:7-12.3,

Amended by R.1979 d.45, effective February 6, 1979.

See: 11 N.JR. 40(d), 11 N.J.R. 150(b).

Supp. 4-5-99
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i Amended by R.1994-d.186, effective April 18, 1994.
~ "-See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). -

Statutory References

See N.J.S.A. 54:10A-2 as to requirement to file a return under Act
for each year taxpayer holds franchise; 10-4 as to definition  of
allocation factor, net worth, and net income; '10A-5 as to how taxpayer
shall compute the amount of tax payable; 10A-6 as to how taxpayer
maintaining place of business outside New Jersey shall -compute his
. entire net income and entire net worth; 10A-15 as to fiscal or-calendar
accounting .periods required; and 10A-17 as to right of Director to
independently determine entire net worth and entlre net income of
taxpayer making short period report.

18:7-12.3 Short period retﬁrns; allecation

(a) In the case of a taxpayer entitled and electing to
allocate less than the full amount of its entire net income to
New Jersey, the applicable allocation factors must reflect,
both in the numerator and denominator, only. the period
covered by the short period return.

(b) In that case, the allocation factors shall be applied to

entire net income only after such entire net income shall

have been prorated as indicated in N.J.A.C.. 18:7-12.2.

(c) A taxpayer filing a one-day return recognizing gaih on

a step up in the basis of its assets would use a business
allocation factor which would be based upon the property
fraction (reflecting the location of the assets) and the re-
ceipts fraction (sourced to the location of the assets).
There would be no payroll fraction for the short one-day
_period.

Amended by R.1991 d.35, effective January 22, 1991.
See: 22 N.J.R. 2125(a), 23 N.J.R. 221(a).

Added (c).
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 NJ.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See NJ S.A. 54:10A-6 as to how taxpayer maintaining regular place
of business outside New Jersey shall compute his entire net income,
entire net worth, and 10A-17 as to right of Director to independently
determine entire net income, entire net worth of taxpayer making short
period return.

18:7-12.4 -~ (Reserved)

E SUBCHAPTER 13, ASSESSMENT, PAYMENTS
: REFUNDS, LIEN

18:7-13.1 Assessment and reassessment
(a) On its return, the taxpayer must compute the amount

- ; of tax payable under the law and must remit the amount of

. the indicated tax.

1. - The Director shall cause the return to be examined

and shall make any audit or 1nvest1gat10n or reaudit he

may deem necessary;

Supp. 4-5-99
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2. If the Director determines that there is a deficiency
with respect to payment of any tax due under the Act, he
shall assess or reassess the additional taxes, penalties and
interest due the State, give notice of such assessment or

reassessment to the taxpayer, and make demand upon it

for payment;

3. 'There shall be added to the amount of any defi-
ciency assessment or reassessment, interest at the rate of
one and one-half percent per month or fraction thereof to
be calculated from the date the tax was originally due and
payable until December 8, 1987. On and after December
9, 1987, interest shall be calculated at the annual rate of
five percentage points above the prime rate, compounded
daily until the date of actual payment. - On and after July
1, 1993, interest shall be calculated at the rate of three
percentage points above the prime rate assessed for each
month or fraction thereof, compounded annually at the

end of each year from the date such tax was orlgmally due

to the date of actual payment

4. If the failure to pay tax when due is explained to
the satisfaction of the Director, the Director may abate
the payment of any interest charge in excess of the annual
rate .of three percentage points above the prime rate.

(b) For tax liabilities accruing prior to July 1, 1993, the

Director may assess an additional tax at any time within five
years from the date of the filing of the return or amended

" return. Any unexpired fifth year of the five year period of
limitations remaining in effect on July 1, 1993 shall continue ~

to be in full force and effect. For tax liabilities accruing on
and after July 1, 1993, the Director may assess an additional
tax at any time within four years from the date of the filing
of the return or amended return.

1. In the case of a false or fraudulent return with
~ intent to evade the tax, the Director may assess the tax at
any time.-

2. . Where no return has been filed as provided by law,

the Director may make an estimate of the tax and assess
the same at-any time.

" 3. For tax liabilities accruing prior to July 1, 1993,
where -a- return is filed before or after the due date
prescribed in the statute, the Director may assess an
additional tax, recompute and reassess the tax at any time
within five years from the due date of the return, or from
the date of filing of the return or amended return,
whichever is later. For tax liabilities accruing on and
after July 1, 1993, the period to- assess additional tax is
four years.

(c) Where, before the expiration of the period prescribed

- by law- for the assessment .of any additional tax, a taxpayer

has consented in writing that such period may be extended,
the amount of any additional tax due may be determined at
any time within the extended period. The period so extend-
ed may be further extended by subsequent consents in

writing made before the expiration of the extended period.

Next Page is 7-68.1
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CORPORATION:.‘BUSINESS. TAX AAC'I:‘

»18:7414.11 o

.

) The Secretary of State may for good cause shown to

hnn, give further time for’ the payment of such tax in which

the office of the: Drrector statmg the reasons for grantmg an
extension.” LT , _

Statutory References
quent taxes.:

'v18.7—146 Forfelture of charter° procedure / PR

(a) On or- before ‘the first Monday. in January of each
year the Director is required to report to the. Secretary of -

_ State .a list ‘of all corporations' which for two years next
preceding the report have failed to pay the taxes assessed
against them under the Corporatlon Busmess Tax Act

(b) The Secretary of ‘State shall then issue a proclamatron; ¢ o
declarmg that the charters of these corporat1ons are re- .
pealed, and all' powers prevrously conferred by law upon

them are moperatlve and v01d

Statutory References

See NJS.A. 54: 11-2 as to duty of Director to report all corporatrons_‘f"‘
" whio, have been for two years: dehnquent to the Secretary of State for,' ;

" forfeiture of charter o

18:7-14. 7 (Reserved)

" Amended by R.1979-d. 45, effectrve February 6, 1979
See: 11 N.J.R.40(d), 11 N.J.R. 150(b) :
* Amended by R.1988 d.407, effective September 6, 1988

o

" See: 19 N.JR. 2255(b), 20 N.J.R. 2310(c).

Substituted “Grime of the fourth degree” for “mlsdemeanor
‘Répealed by R.1994 d.186, effective ‘April 18, 1994, )
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). /

" degree”.

18: 7—14 8 Remstatement of vorded domestrc corporatlon- |
condltlons warrantmg :

(a) If the charter of a corporatlon orgamzed under any B
" law of this State becomes moperatlve or void by proclama-‘
tion of the ‘Governor. or the Secretary of State or by3

~operation of law for: nonpayment of taxes, the Secretary of

State may, with the advice: of the Attomey General, upon . -
‘payment “by the corporation to the Secretary ‘of State of

whatever sum-in lieu of taxes and penalties as to them may
seem reasonable, but in no case less than the fees required
upon the filing of the original certificate of incorporation,

permit the corporation to be remstated and entltled to all its

'franchlse and pnvrleges . R

(b) Upon payment the Secretary of State shall 1ssue hrs,v 7
certificate entitling the. corporatlon to contmue 1ts busmess _‘ .

and franchrses

I

; Statutory References o

*See NJ SA 54 11-5 as to right of- Secretary of State to: remstate"'
;‘f’ corporate charter upon payment of dehnquent taxes, should he see: fit

case a certificate shall be filed by the. Secretary of State in

'See 11 NJR 40(d), 11 NJR 150(b)

‘Section was” “Actmg under voided charter a crime of the fourth"w

= ‘7{-,75

18 7—14 9 Relnstatement of vorded domestlc corporatlon, e

procedure

(a) The. admlmstratrve procedure for remstatement re- Lo
o qu1res that ‘a voided corporatlon must file Teturns without

: remittance with the Division of Taxation covering the period - )
or perrods which have elapsed smce the perrod covered by: o

. - the last return flled by 1t
See N.J. SA 54 11-1 as.to vordmg charter of corporatlon for delm- e

.eral’s office, of the amount due

. Amended by R. 1979 d 45, effectrve February 6,. 1979

Statutory References
‘ requrred to make in order to have charter remstated
: B - ¢

18:7-14. 10 Revocatron of authorlty of forergn corporatlon
: to do business in New Jersey .

(a) In the event of fallure or neglect of’ any taxpayer. :

which is a forergn corporatlon to pay the tax imposed by.the

e Corporatlon Busmess Tax Act on or before the flrst day of »
. December in’ each year. ‘

1. Immedrate notrce thereof may be grven by the'

D1rector to the Secretary of State; -

2 The Secretary shall revoke the certrflcate of author-"‘v:
1ty of sard corporatron to do busmess m the State of New -

J ersey

3.0 Notrce of revocatron shall be grven by the Secretary v, '

of State to the corporatron affected

4. Thereafter that corporatron, S0 far as the further
- transaction of business in the State of New Jersey is

v concerned shall be in the same ‘condition as if no certifi-

_cate of - authorlty had -ever been 1ssued to it by the -

Secretary of State.

(b) Remedles provrded by the Act for the collectron of.-‘ S
'the tax and mterest and penaltles shall remam ummpalred

Statutory References

See NJS. A 54:10A-21° as to’ revocation of certificate of authonty to ’

: "do busmess of a forergn corporatron to’ pay tax under the Act

’ " 18 7—14 11 New certlﬁcate of authorlty for a forelgn

corporatlon b

forergn corporation for nonpayment of tax, no new. certifi-

' _cate shall be issued by the Secretary of State to the default-
" ing corporatron until all assessments imposed under the Act =~ -~
~and remaining unpald together with penalties, interest and -
: any costs that may have been -accrued - have been pa1d _—

N

/o
e

(a) After the revocation of a certrflcate of authonty ofa

(b) At the same trme an apphcat1on for remstatement is o
“filed with the Attorney General’s office. Upon audit’ of the .
* returns, the Division of Taxation advises the Attorney Gen-

See NJ SA 54; 11—5 as to_ minimum payments taxpayer shall be :

- Supp. 12L18‘-95 o
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(b) It is 1mportant ‘to note that the certificate of the

Dlrector evrdencrng payment of all taxes, interest and pen-.

alties, is a prereqursrte to obtaining a-new certiflcate of
authority
o " Statutory References

- ‘See N J.S, A 54: 10A—21 as to. authority of Secretary of State to. issue

- new cemﬁcate upon payment of delinquent taxes by- foreign corpora-
t10n . \

18 7-14.12 Personal llablhty of officers or directors for
‘ _unpaid taxes :

. (a) Any officer or director’ of any corporatlon who shall' :
- be instrumental in the followmg corporate violations shall be -
' gpersonally liable for payment of that corporations unpaid

taxes fees, penalties and interest: |

1. Violatmg N.JS.A. 54:50-13 (wh1ch provides for the
payment of all State taxes including the - Corporat1on
Business Tax, as well as fees, interest and penalties prior

to merger, consol1dat10n dissolutlon or part1al or- com- -
/- plete liquidation) or .

: 2. Filing any certlflcatlon under N: J S A 54 50-15c. (2)

_(which represents that the corporation making certain
-, undertakings has a net worth ten times the ‘amount of -

. certain taxes paid by another corporation) which is mate-
rially false.

(b) The amount of such personal hability shall be recov-

erable by the State in any court of competent jurisdiction

* and the Director shall have such additional remedies for the
~ enforcement and collection of such personal liabihty as may

be available under any law of this State. ... . o

_ Amended by R 1985 d. 383 effectlve August 5, 1985

See: .17 N.J.R. 1252(b), 17 N.J.R. 1909(a) '
(a)1 and (a)2 added. .

Amended by R.1994 d.186, effectrve April 18 1994

See 26 N. J R. 761(a) 26 NJ.R. 1696(b)

; AR
) X

S ' Statutory References :

See N.J.S.A., 54 50-18 as to conditions creating personal liabihty of

corporauon officials for unpaid taxes.

1187-14.13 through 18:7-14.16 - (Reserved)

Repealed by R.1988 d.407, effective September 6, 1988
See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).

Sectlons repealed'14.13 Criminal penalties for failure-to f1le, filing of

- ‘false or fraudulent return; 14.14 False swearing; 14.15 Certain offenses -
- deemed “occurring in- Director’s office; Prima Facie evidence; and
'14.16 False or fraudulent books records or accounts

Tax Clearance Certlﬁcate R '
" (a) This ‘section describes certain -actions. and certam

 transactions by corporations. which require the prior_issu-

ance of a Tax Clearance Certificate by the Director of the

" Division of Taxation as evidence that all State taxes, penal-
‘ties, interest .and .fees have been paid or provided for in-

“ order to avoid a transferee llabllity to certam officers and -
‘_directors

|

1776

(b) ‘The following  words and terms, when used in -this

" section, have' the following meamngs (unless the context '

. clearly 1ndrcates otherwrse)

' ‘;‘Authorized foreign corporation” means  a corporation -

“ holding a general Certificate of Authority to do businless in
~ New Jersey issued by the Secretary of State to the exclusion

of ' any other: authority, hcense or right derived from any_

other source.

| . ) . .
“;Certific_atidn’k’ means a writing on behalf of a corporation
‘making an undertaking executed under oath of its president,
vice president or treasurer which represents that the corpo-
ration making the undertaking has a net worth not less than

ten times the amount of all taxes paid by a corporation »

applying for a Tax Clearance Certificate during the last

complete year in which it filed tax returns wrth the State of |

New Jersey. Net worth, for this’ purpose, ‘is net worth

defined in the conventional accounting sense determined

con51stent ‘with generally accepted accounting principles*and
not:as defined at Section 4(d) of the Corporation Busmess
TaxActnoratNJAC 187—41

- “Dlrector means -the Director of the Division" of Taxa-
t1on' e

“Domestic corporation” means a corporation ‘which re-

' “Foreign corporation means any corporatibn other than.
a domestic corporation which is subject to taxes. The term -
1ncludes entities which are taxable as such, as well-as any

cerved its charter under any law of the State of New Jersey e

e

, entity obligated to- withhold  personal mcome taxes or to - .

collect sales and use tax.
l . .

‘ “Licjii’idation means any distrlbutlon by a corporation o -
.. its shareholders  with respect to_ its capital stock except

d1v1dend distributlons out of- retamed earmngs

o “Taxes means all taxes, fees, penaltres and mterest owing
" under any tax law of the State of New Jersey whrch are
payable to or collectible by the Director

“Undertakmg” means a writing by a domestic corporatron

or by .an authorized foreign ‘corporation -executed under
-, another on its: behalf by its president, vice pre51dent or
treasurer Wthh undertakes, as surety and niot as guarantor,
to pay -all taxes'of a corporation applying for a Tax Clear-

- ance !Certificate on' or before the date such. taxes are .
payable. Where more than one corporation undertakes to

: pay su'_ch taxes, it must be jointly and severally‘ undertaken; '

(c) A corporation may merge ‘under the laws of New

Jersey or any other jurisdiction without applymg for-a Tax

- Clearance Certificate only where the survivor isa domestic L
corporatlon or-an authorrzed forelgn corporatlon

'
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- (d) No corporatron may e1ther dlstrrbute any of 1ts assets -
.in" dissolution - or in partial or complete quuldatlon or

merge or. consohdate, under “the laws of ‘any jurisdiction,

-~ intoa forelgn corporation which is not an authorrzed foreign. .
* corporation; ‘and no domestlc corporatlon may dissolve, and
no authorized “ foreign corporatron ‘may’ Wlthdraw as an

~ authorized corporation (except only where that w1thdrawal_ E
 is affected by its merger or consolidation under the laws of

_ ianother state into a domestrc corporatron or into; another -
' 'forergn corporatlon which, itself, is an authorized corpora:

tion), unless it shall have apphed for and received a Tax

Clearance Certificate from the Director which is dated not‘“ ‘
earlier than 45 days prior to “the effectlve date of the” :
- corporate act1on or transactlon descrrbed :

(e) ‘The Tax Clearance Cert1f1cate is 1ssued by the Dr-- o

‘ rector upon appllcatlon in good form which i is accompamed .
‘bya statutory fee of $25. 00. The Certificate is dated and it
The» :
' Certificate is evidence that the corporation’ business taxes .
“have been: paid -or provrded for. only durmg the 45—day’,
o period succeedrng its issue.

voids -and becomes a nullity 46 days after that' date.

@ A Tax Clearance Cert1frcate may be 1ssued under \any

‘one of three condrtlons

1. Where an. amount is deposrted or pa1d on account
which, in the ]udgement of the Director, is adequate to
cover estrmated taxes up to ‘the date of ‘the relevant

. adequate is described i in the instruction sheet accomparny-

ing the estimated summary tax return to be flled w1th the.
. . " Amended by R.1988 d.407, effectlvelSeptember 6 1988
See: 19 N.JR.2255(b), 20 N.JR. 2310(c). - _

app11cat1on, or

_ 2. Where the apphcatlon is accompamed by a wrltten
v undertakmg and a, certlﬁcatron “or :

3. Solely in the case where e ‘

i A domestlc corporatron mtends to drssolve or

where any - corporation proposes to d1str1bute any of its -

assets in- drssolutron or in - partral or- complete llqur-
‘_datlon and " ' o ST

. The apphcatron is’ accompamed by a wr1tten a
undertakmg by the corporatron or corporatlons ‘which
either own 50 percent or more of all ‘classes of the -
.applrcant corporation’s capltal stock, ‘or are a party

together with the applicant corporatron in the type of

- reorganization described at Section 368(a)(1)(C) of the
Federal Internal Revenue Code, and- the apphcatlon is
: accompanled by a legal opinion s1gned by an attorney

at law of the State of New Jersey who states that he or

she is- fam111ar with the facts of the . transactron to the

effect that all - of the above requrrements are met.

any Tax Clearance - Certlfrcate -evidence by affrdav1t ot . by

‘any means that seems to him or her approprrate that any

forergn corporatlon wh1ch is--not an ‘authorized . forelgn

corporatlon and whrch is'a party to the transaction causmg ‘

i

| 7~Z7ﬁ j

-Federal income tax purposes.

W

A “18:7—14.18

: any corporatron to seek a Tax Clearance Certrfrcate has ’
-‘1tself pa1d all taxes whrch it owes '

Example A forelgn corporatlon whrch is ot sub]ect to .
- the- corporatlon business tax or any property- tax in New - '
" Jersey may. be obligated to withhold persorial income taxes
“or to remit sales and use tax. Such taxes must be paid -
whether' or not wrthheld from employees or. charged to

customers '

Ve

(h) The D1rector may, “whenever necessary to. properly

-~ reflect the entire net income of any taxpayer determme the

~“year or period in which any itemof income or deduction -

- shall be included, without belng hmrted to the method of
' aocountmg employed by the taxpayer o :

Example A forelgn corporatron sold a plece of property

-~ Jocated in this State at' a substantial -gain that it. has. elected -

to report .on -the- 1nstallment method  of accountmg for .
" Before it has recogmzed all -
of the gain on this- sale, it withdraws from’ the -State and

- cancels 1ts certlflcate of authorrty to ‘do. busmess

L

- (1) In order properly to reﬂect the entrre net income of

' the taxpayer the Director may mclude ‘all the unrecogmzed>
".gain’ on the" taxpayer s final - return notwrthstandmg any
1ncons1stency in the- tlmlng of mcome for Federal and State -
: tax purposes C T -

corporation action. _ The amount which is deemed to be v"_Repealed by R. 1979 ds, effec“"e February 6, 1979

See: 11 N.JR.40(d), 11 N.J.R. 150(b).

;' New Rule, R.1985 d.383, effective August 5;° 1985

See: 17 N.J.R. 1252(b), 17 N.L.R. 1909(a). -

- Statutory fee raised from “$10.00” to “$25. 00”

“Amended byR1992d231 effective June 1, 1992: ‘ o
See: 24 N.JR. 1522(a), 24 N.J.R. 2074(0) U S

Revised (g); -added (h) and (i).

"Amended by R.1994 d.186, effective Aprrl 18 1994
. See 26 NJR. 761(a) 26 N.J.R. 1696(b) :

8 18 7—14 18 Actlons not requlrmg the pnor 1ssuance of a

Tax Clearance Certlﬁcate

(a) A corporatlon may merge. under - the. laws of New
Jersey or any other ]urrsdlctron without applymg for a Tax

- Clearance Certificate only where the sutvivor is a domestrc
: corporatlon or an authorlzed forergn corporatron

S (1) A corporate drssolutron before commencmg busmess o
: may be made without applying. for a Tax Clearance Certifi- -
"cate pursuant to N J S/A. 14A 12—2(3) P

© A drssolutron of a corporatron wrthout assets may be

» .made without " applying for a- Tax Clearance Certlficate
. pursuant to N J S.A. 14A: 12—4 1(3) ;

(g) The Director may requlre as a condrtron of 1ssu1ng

Repealed by R. 1979 d 45 effecnve February ~6 1979. .

- See: 11 N.J.R: 40(d), 11 N.J.R. 150(b).

New Rule, R:1985 d.383, effective-August 5, 1985. -
See: 17 N.J.R. 1252(b); 17 N.J.R: 1909(a). - ‘

" Amended by R.1989 d.196; effective’ Aprll 17, 1989
' See: 21 NJ R. 14(a) 21 NJ R 1019(b)

~ Supp. 915037



o See: 21 N.JR. 14(a); 21 N.JR>1019(b).” v L

- ,3_18 7-14 1s Co
. '(c) dlssolutlon of a corporatlon w1thout assets.

e ,'18 7—14 19 Actlons and transactlons requmng the prlor
‘ . issuance of a Tax Clearance Certlficate in-
‘order to.avoid a personal llablllty to certaln :
o officers and dlrectors '

' recelved a: Tax Clearance Certlflcate from the Drrector

; Repealed by R 1979 d 45 effectrve February 6 1979
See: .11 N.J.R.40(d), 11 N.J.R..150(b). :
New Rule; R.1985 d.383, effective August 5; 1985
Seé: 17 N.L.R.1252(b),- 17 N.J.R. 1909(4).
Amended by R.1989 d.196, effective April 17 1989

Added “(except as may be: prov1ded by law)

obtam a Tax Clearance Certlficate

Tax Clearance Sectlon
PO Box 2717 v
Trenton NJ 08646—0277

: ’,  Servieeat (605) 292-6400..

ance Certificate pursuant to- th1s sect1on are descrrbed at
NJA.C 187—1412 e SR

) New Rule R 1985 d. 383 effective August 5 1985
{See: 17 N.L.R. 1252(b) 17 NJ.R. 1909(a). « - o
*lAmended by R.1988 d.407, effectlve September 6, 1988
. See: 19 N.J.R. 2255(b), 20 NJR. 2310(c)
) Changed the address.” - .
*_"/Amended by R. 1989°d.437, effective July 21 1989
i _“See 2INJR. 2526(b) I _ i e
Address changed T ‘ SR

ACT |
- Authorlty o

P L 1983 c. 303 ‘Section 22 (NJ. S A. 52 27H—81)
e and NJS. A 54 10A—27

Added (b) corporate d1ssolutron before commencmg busrness and R

. No corporatlon may e1ther d1str1bute any of its assets 1n;jf
| dissolution or in partial or complete hquldatlon or consoli- :
o date with-another corporatlon to form a new corporatron or -
. merge into a fore1gn corporatron whlch is an unauthorlzedi o
- |-foreign corporation, and no. domestic corporatron may dis-..
solve (except as'may be prov1ded by law) and no authorized
S forelgn ‘corporatiofni may. withdraw its authorrty to ‘do busi-
I ness- in- New Jersey, unless ‘it shall have applied for and

. ',busmess

. 18: 7—14 20 Forms and 1nstructlons regardmg procedure tol/-‘.

o (a) Applrcatron forms and 1nstruct1ons relatmg to Tax '
Ve Clearance Certlflcates may be obtalned by wr1t1ng to: '

New Jersey D1V1s1on of Taxatlon “ o S

S or by maklng a telephone call to Taxpayer Informat1on,,,‘ )

(b) The consequences of fallmg to obtam the Tax Clear- f} f' o

. SUBCHAPTER 15. fURBmv-ENTEQPRISE';rzoNES i

” 7-78,'. |

'(ter 303, Laws of 1983, N.J.S.A. 52:27TH-60 et seq., approved

. August 15 11983, provrdes for the establishment of up to 10

g ‘.DEPT.’_-' OF TREASURY—TAXATION.

(a)‘The New Jersey Urban Enterprlse Zones Act Chap-> -

~urban enterprlse zones ‘in urban areas suffermg from high ~ .

unemployment and “€économic ' d1stress

‘tlon as a zone P, L 1988, .¢.93 mod1f1ed the definition of a

alternatlve 1nvestment tax credlt
“for  the! des1gnat1on ‘of . 10 additional enterpnse Zones.

ity “The ‘Authority may grant certain . corporatron tax and

other benefrts to-businesses ex1st1ng in, or formed in, enter-

B prise zones which have ‘met the definition of a quallfred

quallfled busmess made ad]ustments to the eligibility” re-':_-'ﬁ S
- quirements for: the employee tax credit, and provided foran. =
P.L. 1993, ¢.367 further '
modrfred the defrnltlon of a qua11f1ed busmess and prov1ded o

This subchapter of the corporation tax rules sets

s forth the. poss1ble benefits, the necessary defrmtrons and the ;

;,_,procedures for quahfymg for any or all of these corporatron N
T Rules on. the sales and ‘use tax and urban’ .-

‘ ",-,*enterane zones are in N.J. AC 18:24-31. _
}Enterprlse Zone Authorlty rules and pohcres see NJ AC v

Lotax beneﬁts

L 12A 120 and 12A 121..

e Amended by R. 1994>d 419, effectlve August 1s, 1994

o See: 26 NIR. 2203(a), 26 NJR. 3462(a)

© 18 7-152 Deﬁmtrons

‘ ":text clearly 1ndlcates otherwrse
‘A “quahfled busmess means elther

IR

. }whrch Iat the time-of des1gnatlon as an enterprrse zone, is
o d-in, the act1ve conduct of a trade or’ busmess in .

l ';','{that zone or

“For Urban

(b) No busmess can obtam tax beneflts under th1s sub-
chapter unless it meets the deflmtlon of a “quallfled busr-

The followmg words and terms when used in' th1s sub-" ' _
chapter, \shall have the: followrng meanmgs unless the con= -

1. An entlty authorlzed to do busmess in New Jersey .b

P.L. 1985, ¢391 .
made certam changes to ellglblhty requirements for des1gna-- B

Zones are: des1gnated by an Urban Enterprrse Zone Author- S

2 An entlty Wthh after that desrgnatlon but durmg ’

" the’ desrgnatlon per1od of 20 years, becomes: newly en-
" gaged in the active conduct of a trade or business in that

"zone and has. at ‘Teast - 25 percent of its full-tlme employ-. L o
‘ees. employed ata business location in the zone, who meet RN

.b 'at least one of the followmg cntena

w1thln a quahfymg munrcrpalrty,

Six months prror to bemg h1red

Resrdent w1th1n the zone w1th1n another Zone, or- o

i Elther unemployed wh11e resrdmg in New J ersey,» S e '.
for at least six months priof to being: hired, or recipients
of New Jersey public’ assistance programs for at least o



